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STATE  ax  raL  HANSON  et  al.  v.  SUPERIOR 
COURT  OF  WASHINGTON  IN  AND  FOR 
YAKIMA  COUNTY  et  al.   (No.  16734.) 

(Sapreme  Court  o<  Waddnston.   Oct  24, 
lOSl.) 

Ealaaat  donala  «=»68--Onlor  of  aaoewlty  ^ 
aaparvlsor  af  hlghwaya  hold  JaatHlabla. 
IJnder  Lawa  1821,  c.  32,  amending  Bern. 
Code  1915,  I  6872,  and  provldinc  that  on  con- 
demnation to  eecnre  lands  for  the  Inland  Bm- 
pirc  Highway,  selection  of  londi  by  the  super- 
-risor  shall  be  condnslve  in  abeence  of  bad 
faith,  arbitrary,  capridoiifl,  or  frandalent  ac- 
tion, his  selection  was  eondosive  where  the 
eridence  showed  that  the  condemnation  waa 
for  tha  purpose  of  avoiding  two  bad  existing 
enrres,  and  that  tlie  road,  if  condemned,  would 
decreaaa  the  length  of  the  bighwajr  and  avoid 
congestion. 

Department  SL 

Certiorari  by  the  State,  on  the  relation  of 
William  Hanson  and  others  against  the  Su- 
perior Conrt  In  and  for  Tafclma  County  and 
others  to  review  order  of  neceadty  of  con- 
demnation. Order  affirmed. 

McAulay  &  M^gB,  of  YaMma,  for  plaintiffs. 
TJnd*wy  Lb  Tbompaon,  of  Olympla.  and 
Jobn  A.  Homer,  oi  Seattle  fOr  rovondenta. 

PBR  CURIAM.  Certiorari  to  review  the 
order  of  necessity  In  a  condemnaticm  by  the 
state  of  a  short  atrip  of  land  tor  the  con- 
struction of  a  part  of  the  Inland  ihnplre 
Higiiway. 

Chapter  S2,  Laws  1021,  amending  aectUxi 
5872)  B^.  Ood^  inorldee: 

"In  caaa  of  condemnation  to  seeure  sach 
lands,  the  action  shall  be  brought  in  the  name 
of  the  state  •  •  •  and  in  such  action  the 
selection  of  the  lands  by  the  supervisor  of  high- 
ways shall,  in  the  absence  of  bad  faith,  arbi- 
trary, capricious  or  fraudulent  actiou,  be  con- 
dnnve  upon  the  court  and  judge  before  whidi 
such  action  is  brought  that  said  lands  are  nee- 
esaary  for  the  purpose  sought." 

The  evidence  in  this  case  shows  that  the 
oondemnatloi  is  sought  for  the  purpose  of 
avoiding  two  bad  curves  that  at  present 


exist  in  the  public  roads  and  streets,  and 
that  the  road,  as  condemned,  will  decrease 
the  length  of  the  highway,  invent  bad  cup- 
vattire,  and  avoid  considerable  amgeation. 
These  facts,  far  from  eatabllshing  the  bad 
faith,  arbitrariness,  o^trlctouaness,  and 
fraudulent  action  required  by  the  statute  to 
be  shown  In  order  to  nullify  the  selection, 
vindicate  the  selection  of  such  land,  and  oon- 
flrm  the  finding  of  necessity  made  by  the  low- 
er court  State  of  Washington  v.  Superlw 
Court  of  Adams  County,  111  Wash.  5^  1»1 
Fac.  418;  State  ex  ret  Urquhart  v.  Supe- 
rior Conrt  for  Grant  Ooanty,  112  Waah.  84, 
191  Pac.  416. 
Order  afBnned. 

SMITH  V.  ANDERSON  at  aL  (NSb  16338.) 

(Supreme  Court  of  Washington.  Oct  8, 1921.) 

BoHndarles  «e»36— Owaan  oatslda  aeetloa  ia> 
volved  held  aot  neoaaaary  partlea  to  salt  to 

eatabllBh. 

In  an  action  between  the  owners  of  two 
quarter  sections  of  land  within  the  same  sec- 
ti<m  to  establish  a  boondary  between  tiiem, 
the  fact  that  it  became  neeeasary  to  establish 
the  two  easterly  comers  of  the  sectton  did  not 
make  it  necessary  or  proper  to  make  owners 
of  other  lands  to  the  east  and  outside  of  the 
section  parties  to  the  action. 

Department  1. 

Appeal  from  Superior  Court,  Stevens  Coun- 
ty; Hugo  B.  Oswald,  Judge. 

Action  by  Edward  I.  Smith  against  Louis 
H.  Anderson  and  others  to  establish  boundary 
line.  From  decree  confirming  the  line  estab- 
lished by  the  commissioner,  defmdanta  ap- 
peaL  Affirmed. 

Zeut  &  Jessepb,  of  Spokane,  for  appellants. 
Jc^n  H.  C^umon  and  Ferxia  &  Ferrla,  all 
of  Spokane,  for  respondent 

rULLBBTON,  3.  The  respondmt  Smith, 
owna  the  northwest  quarter  of  section  30  in 
toiwnahip  80  nwth  of  range  39  east  of  the 
Willamette  moidian,  and  the  ap];>ellant8  An- 
dersm  and  Leetsdi  own  the  northeaat  quar- 
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.  action 
.  seetioM  047- 

«IIo«iB«  that  the 
^ .    U  .iwtr  several  tracta  of 
■.•v«,'«tv  and  oncertaln,  and 
.  ^  M«  proprietors,  could  not 
,     NT  agreement,  and  prayed 
.  *iH*«*lnt  *  oominl8sl<mer  to 
.  .vh,  and  properly  mark  the 
V   Ttio  appellants  answered,  ad- 
, .  ^))<^tlon8  of  the  complaint,  and 
>  th*  prayer  for  the  awiolntment  of 
\  wouer.  Purauant  thereto  the  court 
V       «  commlasloner  to  survey  and 
'  '  -k  tlM*  time  made  the 

"  \-T  and  retnmed  Into  court  ft  plat  and 
,w  tJ^td  notes  thereof.  The  appeUanta  ez- 
svi'tT^  to  the  report,  and  a  hearing  was  bad 
ih^n'on.  during  the  conrse  of  which  It  de- 
N  rloi>ed  that  no  actual  survey  of  the  town- 
rtilp  had  ever  been  made  by  the  aorveyors 
of  the  government;  that  while  the  exterior 
boundaries  of  the  townabtp  had  been  mn  and 
properly  marked  on  the  ground,  tbe  Intwlor 
surveys  had  not  been  so  run  and  marked*  al- 
though the  surveyor  appointed  tog  that  pur- 
poae  bad  so  reported,  returning  to  the  gov- 
ernment with  hlB  report  fitid  notes  pnrpmt- 
Ing  showing  a  ^oper  surv^.  This  fact  be- 
came known  to  the  commloiloiier  i^volnted 
by  the  court  during  the  course  of  his  work, 
and  to  establish  the  disputed  boundary  line 
he  found  It  neceraary  to  determine  the  proper 
location  of  the  southwest  and  the  n(»rtheast 
comers  of  section  SO.  In  tlie  course  of  the 
hearing  it  developed  also  that  the  lands  in 
the  sections  adjoining  section  30  had  passed 
into  private  ownership,  and  the  appellants, 
conceiving  that  these  adjoining  proprietors 
had  an  Interest  in  the  matter  In  litigation 
between  the  parties,  moved  the  court  to  re- 
quire them  to  be  brought  into  the  case  and 
made  parties  thereto  before  proceeding  fur- 
ther therewith.  This  motl<m  the  court  de- 
nied, and  after  further  hearing  rendered  and 
entered  a  decree,  confirming  the  line  estab- 
lished by  the  conunissioner  as  the  true  divid- 
ing line  between  the  premises  of  the  parties. 

On  the  appeal  the  sole  error  assigned  Is 
the  refusal  of  the  court  to  require  the  owners 
of  the  surrounding  tracts  of  land  to  be  made 
parties  to  the  action.  But  It  would  seem 
that  the  questlcm  requires  no  extended  dis- 
cussion. Manifestly,  these  parties  have  no 
iilterest  in  the  actual  controversy  before  the 
court.  It  is  a  matter  of  Indifference  to  them 
where  the  line  In  dispute  is  located,  as  their 
rights  are  in  no  manner  affected  thereby.  It 
is  possible,  as  the  appellants  argue,  that  a 
controversy  may  subsequently  arise  between 
the  ac^ellants  and  the  adjoining  proprietors 
as  to  tiie  true  location  of  the  comers  of  the 
section  in  controversy,  and  It  Is  possible  that 
In  the  determlnatkm  M  tSie  controreray  the 


comers  may  be  located  at  a  dlflEmnt  place 
than  the  place  where  the  commissioner  found 
them  to  be,  and  U  Is  possible  that  the  loca- 
tion 80  determined  uptm  may  make  the  sec- 
tion of  le^r  area  tiian  the  commlasloner 
made  It,  and  thus  operate  to  the  injury  of  the 
appellants.  But  It  la  at  once  apparent  that 
the  opposite  of  tiiese  posslbUltles  Is  equaUy 
probable;  that  Is  to  say,  no  amtroveray  over 
the  proper  location  of  tite  comers  may  ever 
arise,  or,  If  It  does  arise,  the  parties  may  t>e 
able  to  agree  as  to  the  proper  location,  or.  If 
the  controversy  proceeds  to  a  determination 
by  the  courts  it  may  be  found  that  the  sec- 
timi  is  of  greater  area  than  the  conunlaBioner 
found  it  to  be,  and  the  appdlanta  thus  be 
gainera  rather  Cban  losers     the  determlna- 
tl<m.   The  correct  answer,  however,  1%  we 
think,  that  these  adjoining  jvoprletors  have 
no  Interest  In  the  oontrov^ny  now  before  the 
court,  and  their  jwesence  la  not  necessary 
to  Its  complete  determj|)fatlcm.   It  Is  dear 
that  to  bring  the  parties  in  would  introduce 
a  new  controversy  which  poraibly  could  not 
be  determined  without  the  Introduction  of 
others.  And  It  could  be  that  the  drde  would 
so  widen  as  to  Involve  all  landowners  in  the* 
township,  many  of  wh<Hn  may  be  aatlsfied 
with  the  existing  llnea.  In  the  determination 
of  cimtrovanles  a  court  la  not  required  to 
borrow  trouble.  It  does  Its  fall  duty  wh^ 
it  determines  the  immediate  oontroversy  be- 
fore it  In  this  instance  the  cpurt  had  before 
It  only  the  duty  of  properly  locating  the  dis- 
puted boundary  line,  and  the  parties  imme- 
diately affected  were  the  mly  necessary  or 
propa-  parties. 

niere  was  no  error  in  Oie  Judgment,  and 
it  will  stand  affirmed. 

PARKER,    O.   J.,    and  MAOKIMTOSB, 
BRIDGES,  and  HOLOOMB,  JJ.,  concur. 


STATE  ex  PBl.  GREAT  NORTHERN  RY.  CO. 
V.  HERSCHBERQER  et  ai.    (No.  16330.) 

(Supreme  Court  of  Washington.  Oct  6,  1921.) 

Munlolpal  eorperatisns  •^33(4}— Failsra  t» 
psMtsh  notloe  with  aooarate  desorl|rtlea  of 
boMBdarlaa  of  prspoced  village  lavalldataa 
the  prooaedlng. 

A  proceeding  to  organise  a  proposed  vil- 
lage is  void  where  there  is  an  inaccurate  de- 
scription of  the  boondarleB  in  the  pnbllshed 
notice  o£  the  proceeding  before  the  county 
commissioners;  the  statutory  requirement  that 
such  publication  be  made  being  a  positive  man- 
date. 


Departmoit  1. 

Appeal  from  Superior  Court  Okanogan 
County ;  C.  H.  Neal,  Judge, 

Application  for  writ,  of  review  by  the  State 
cm  the  r^thw  of  Great  Northera  Railway 
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Omnpany,  sgalnst  V.  B.  HCT8<Abei^«r  and 
others.  Writ  fUsmlssed,  and  rdator  appeals. 
Rerersed  and  rammded. 

Cbas.  R.  Altwit  and  Bmest  BL  Sargeant. 
both  of  Bpofcaae,  and  A.  J.  Laivhon,  <tf  Beat- 
Ue^  tor  anwlUnt 

W.  Ol  Gresham,  oC  Okanogan,  tor  re- 
spondents. 

FULLERTON,  X  On  December  1,  1919, 
certain  Sectors  of  a  portkm  of  the  county 
of  Okanogan  filed  a  petition  with  tbe  board 
of  ootmty  commlasloneiv  of  ttiat  county,  ptay- 
Ine  that  a  portion  thereof  be  Incorporated  ai 
a  mnnidpal  oorpwatlon  nnder  tbe  name  of 
the  town  of  Molson.  Tbe  petition  contained 
an  accurate  description  of  the  boundaries  «f 
tbe  proposed  corpwatlon,  and  was  bi  other 
respects  suffiduitly  regular.  On  the  pre- 
saitatlotti  of  t2ie  petition  tbe  board  of  county 
conimlBslODers  fixed  January  6,  1^,  at  10 
o'docfe  a.  m.,  In  the  rooms  oC  Uie  board  In 
ftM  conrtbouse  at  tbe  city  of  Okanogan,  as 
a  time  and  place  finr  hearing  the  petition,  and 
directed  that  the  petltloo  be  pobllsbed. 
togi>ttiw  vitti  the  notice  ct  the  heudbog,  for  at 
least  two  we^s  preceding  the  hearing  In 
the  Iffllson  Leader,  a  new^per  printed  and 
pubUebed  In  tbe  county  ot  Okanogan.  An 
attempt  was  made  to  ccnnply  with  the  order 
of  the  board,  bnt  tbe  petition  as  puMtsh- 
ed  In  describing  the  boundaries  of  the  pro- 
posed corpMmtl<m  did  not  follow  the  petition, 
bat  so  described  the  boundaries  as  to  ex- 
clnde  a  condderable  part  of  the  territory 
wbldi  tbe  boundaries  as  set  forth  in  the 
petldott  included,  wen  If  the  description 
can  be  said  to  be  ottierwlse  intelligible. 
The  board  of  county  commissioners  found  at 
tbe  bearing,  notwithstanding  this  defect  In 
tlie  pubUcatltm,  tbe  proceedings  to  be  In  all 
xeepedB  r^nlar,  and  submitted .  the  question 
1^  incQiporatlat  to  the  Sectors  of  the  pro- 
iKMed  coKpumtton,  and  tiiereafter,  the  elec- 
tion being  favorable,  entered  an  order  de- 
claring the  territory  as  described  In  the  orig- 
inal petition  to  be  duly  incorporated  as  a 
town  at  the  fourth  daas  under  tbe  name 
and  style  of  the  town  of  Holson.  The  ap- 
pelant now  b^ore  us  thereupon  ai^ed  to 
tbe  superior  court  of  Okanc^n  county  for  a 
writ  seeing  a  reriew  of  tbe  sereral  orders 
of  the  board  of  county  commissioners.  In 
Its  petition  it  set  forth  In  substance  the  en- 
tire proceedings  bad  with  relation  to  the  In- 
corporation. The  board  on  Its  appearance  in 
the  proceeding  moved  to  quash  tbe  writ 
on  tbe  ground  that  the  application  did  not 
state  the  facts  sufficient  to  constitute  a  cause 
of  action,  or  grounds  sufficient  to  entitie  the 
applicant  to  the  relief  souj^t  The  court 
sustained  the  motion,  and,  after  the  ai^Ucant 
bad  elected  to  stand  on  its  petition,  entered 
a  Judgment  of  dismissal, 

Tbe  single  question  presented  here  is 
whether  the  failure  of  the  published  notice 
to  oorrectly  describe  the  boundaries  of  the 


proposed  corporation  Is  fatal  to  tbe  proceed- 
ings. It  is  our  conclusion  that  It  Is  so. 
The  pnbUcation  of  the  petition  togetheF  with 
notice  of  the  time  of  the  hearing  ther^  is 
the  jurisdictional  process  by  which  the  per- 
sons affeoted  by  the  incorporation  are  brought 
into  the  proceedings.  Tbe  requirement  that 
such  publication  be  made  is  the  positive  man- 
date of  the  statute.  The  object  of  the  re- 
qulremoit  is  to  give  persons  affected  by  the 
proposed  corporation  an  opportunity  to  ap- 
pear and  oppose  or  favor  the  Incorporation  as 
they  may  deem  their  interests  require,  and 
manifestiy  this  right  Is  denied  them  unless 
they  be  g^ven  notice  of  the  true  boundaries 
of  tbe  proposed  corporation.  No  question 
with  respect  to  the  forming  of  a  municipal 
corporation  is  more  Important  to  the  proper- 
ty holder  than  the  question  of  Us  boundaries. 
It  la  conceivable  that  a  property  holder  may 
have  no  objection  to  the  Incorporatim  if  it 
Included  only  the  territory  described  In  the 
notice  given  him,  while  he  would  seriously  op- 
pose it  If  it  included  less  or  different  terri- 
tory. To  say,  therefore,  that  a  notice  need 
not  describe  the  territory  is  not  only  to  deny 
tbe  mandate  of  the  statute,  but  it  Is  to  open 
the  doors  to  opportunity  for  fraud. 

No  principle  of  law  Is  better  settied  than 
the  principle  that  notice  must  t>e  given  of 
tbe  organization  of  a  municipal  corporation 
In  the  form  prescribed  by  statute.  Abbott, 
in  his  work  on  Municipal  Corporations, 
34.  usee  this  language: 

'Tt  Is  a  fundamental  rule  of  law  that  be- 
fore action  or  proceedings  of  anj  character 
can  be  legally  taken  affecting  the  rights,  either 
property  or  political,  of  an  indiTidual,  he  must 
have  notice  of  the  pendency  of  such  proposed 
action  or  proceedings.  This  rule  of  law  ap- 
plieB  to  the  present  question.  A  proposed  mu- 
nicipal or  quasi  pubUc  corporation  necessarily 
Indudes  the  property  of  a  large  number  of 
Individnals.  The  law  gives  them  a  right  to  be 
heard  upon  all  matiem  pertaining  to  or  affect- 
ing their  r^hts.  The  necessary  petition  pre- 
liminary to  the  organization  of  a  public  cor- 
poration, under  authority  of  law,  must  be 
brought  home  either  by  actual  or  construc- 
tive notice  to  the  attention  of  all  possessing 
rights  within  the  limits  of  the  territory  in- 
dnded.** 

So  this  court,  in  Territory  ex  r^  'K^ly 
T.  Stewart,  1  Wash.  98,  23  Pac.  405,  8  L. 
R.  A  106,  said : 

"There  are  few,  if  any,  acts  of  state  bear- 
ing upon  Individuals  more  Important  than 
those  which  determine  their  liability  to  be  in- 
clnded  in  particular  mnnidpalitieB;  uad  the  cas- 
es are  rare  in  which  ttey  have  not  been  sl- 
lowed  an  opportunity  of  being  heard  In  every 
step  of  tiie  proceedings.** 

In  State  ex  rel.  Blum  v.  Port  of  Bayocean, 
65  Or.  606,  138  Pac.  8S,  the  question  was  on. 
the  HUffldMicy  of  an  election  notice  held  to 
determine  whether  a  port  should  be  organiz- 
ed. The  statute  required  tbe  descriptim  iof 
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tbe  tumtmj  iffoposed  to  be  Indnded  tber^ 
to  lie  publisbed  In  tiw  notice  of  Uie  section. 
In  the  description  a  call  of  a  course  was  omit- 
ted, and  the  qnesHon  was  whether  this  Inirali- 
dated  the  proceedings.  The  court  said: 

"We  do  not  believe  the  notice  of  election 
sufficiently  deacribes  the  exterior  boundaries 
of  the  proposed  port.  The  omission  of  one 
call  from  the  description  of  the  boundary 
leaves  a  hiatns  to  be  supplied  by  the  imagina- 
tion of  the  person  reading  the  notice.  A  de- 
fective description  of  a  boundary  in  a  deed 
may  be  corrected  by  a  suit  to  have  it  reform- 
ed according  to  the  true  intent  of  the  parties, 
but  a  misdescription  la  an  election  notice  can- 
not be  corrected  nor  reformed  by  any  sort  of 
proceeding.  It  must  be  absolutely  definite  in 
itself.  This  notice  lacks  that  qnalit?.  and  the 
proceeding  is  void." 

But  the  authorities  need  not  be  nralUpUed. 
They  are  in  Bubstantlal  accord  on  the  proEH 
ositlon  that  the  notice  is  Jurisdictional  and 
must  be  complied  with  If  the  proceedings  are 
to  have  validity. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instrucUona  to  reinstate  the 
case,  and  proceed  In  accordance  with  the 
prayer  of  the  petition. 

FABKEB,  a  J.,  and  HOLCOMB,  BRIDG- 
BB,  and  MACKINTOSH,  JJ.,  ooncor. 


NATIONAL 


FINANCE  CO. 
<No.  16317.) 


V.  EMERSON. 


(Supreme  Coort  of  Washington.  Oct  ^  1921.) 

1  Bills  and  notes  «=»370— Want  of  consWer*. 
tion  no  dafense  as  against  holder  la  due 
ooarsa. 

Want  of  consideration  is  no  defense  as 
against  a  holder  of  notes  in  doe  course. 

2  Trial  «=> 1 4 1— Verdict  proporiy  dirsoted  for 
'plaintiff  where  there  was  UDOOntradoted  evi- 
dence supporting  Its  dalm. 

In  action  on  note,  defended  on  the  grouiid 
of  want  of  consideratiou,  where  there  was  un- 
SonScted  evidence  on  the  part  of  plain- 

snwwrting  its  daim  that  it  was  a  holder  In 
doe  cS^^e  court  properly  directed  a  ver- 
diet  for  the  plalntifP. 

3.  sales  «»I6I-Dellvei7  to  oarrier  Is  deliv- 
ery to  buyer. 

SeUer-s  deUvery  of  goods  to  carrier  con- 
stitutes delivery  to  buyer. 

4.  Sales  -^201  (4)-Lw  of  goo*  of 

oarrier  no  defense  In  trtlon  for  price. 

In  action  on  notes  given  for  purchase  price 
in  action  u"  ^  tljg  ^ands 

'  «  ^:^ti^  ^VA!ten.i^,  the  seller  having 
£li:Srftn.ods  by  delivery  to  oarrier, 


5.  Evideaoe  «si44l  (9)->Panl  aWisMe  as  to 
seller's  aflreenent  to  deliver,  varylag  writtM 
agreenent,  Inadmissible. 

Parol  evidence  that  seller  agreed  to  ship 
goods  BO  they  would  arrive  for  Christmas  trade 
held  inadmis^ble,  as  tending  to  vary  the  wrUten 

agreement 

6.  Trial  ^60(1)— Parol  evidence  as  to  agree- 
nent  to  ship  at  oertain  tine  property  sac- 
eluded  In  absenoe  of  offer  to  show  lose  snf- 
fered  therein. 

In  action  on  notes  given  for  purchase  price 
of  phonographs,  testimony  that  seller  agreed 
to  ship  the  phonographs  in  time  for  the  Christ- 
mas trade,  but  failed  to  do  so,  was  properly  ex- 
cluded where  the  offer  of  such  testimony  was 
not  a<x;ompanied  by  an  offer  to  show  that  a  loss 
W9S  suffered  thereby. 

Department  1. 

Appeal  from  Superior  Court  Adaiqa  Coun- 
ty ;  John  Truax,  Judge. 

Action  by  the  National  Finance  Company 
against  L.  D.  Emerson.  A  verdict  was  di- 
rected for  the  plaintiff,  and  from  an  order 
granting  a  moticm  for  a  new  trial,  the  plain- 
tiff appeals.  Order  reversed  and  cause  re- 
manded, with  Instructions. 

Adams  ft  MlUer,  of  RitZTllle,  for  appellant 

Wm.  O.  Lewi^  of  mtsTille,  for  respondent 

FEB  CUBIAM.  This  was  an  action 
brought  to  recover  upon  three  promissory 
notes,  executed  and  delivered  by  the  respond- 
ent to  the  Hamona  Trading  &  Manufacturing 
Company,  and  by  that  company  Indorsed  to 
the  appellant  before  maturity.  The  defense 
set  up  was  want  of  consideration.  On  tie 
trial,  at  the  conclusion  of  all  of  the  evidence, 
the  court  instructed  a  verdict  for  the  appel- 
,  lant  Thereafter,  on  motion  of  the  respond- 
ent a  new  trial  was  granted,  and  the  present 
appeal  Is  from  the  order  granting  a  new 
trial. 

[1 , 2]  It  Is  our  opinion  that  the  court  was 
In  error  In  granting  a  new  trial.  The  evi- 
dence on  tlie  part  of  the  appellant  supported 
its  claim  thab  it  was  a  holder  of  tbe  notes 
in  due  course,  and  nothing  contradictory 
thereof  appears  in  the  record. 

[3, 4]  Nor  are  we  able  to  find  that  the  re- 
spondent sustained  his  claim  of  want  of  con- 
sideration. The  notes  were  given  as  the  pur- 
chase price  of  three  phonographs.  The  order 
for  the  phonographs  was  In  writing,  and  di- 
rected the  seller  to  "deliver  to  me  [the  re- 
spondent] at  your  earliest  convenience  f,  o. 
b.  Los  Angeles,  or  your  distributing  point, 
the  articles  mentioned"  In  the  order.  The 
respondent  testified  that  one  of  the  phono- 
graphs did  not  reach  him,  but  his  further 
evidence  tended  to  show  that  It  had  been 
shipped,  and  the  bill  of  lading  forwarded 
him.  This  being  the  fact  delivery  was  made 
when  the  articles  were  delivered  to  the  car- 
rier, and  it  is  not  a  defense  to  the  notes  to 


 — ■  "     _         toDlo  and  KRY-NUMBBR  Id  all  Kay-Nttinb««d  DlxwU  ukd  Indexes 

0s»For  otber  casts 


Digitized  by 


Google 


HANAN  r.  CITT  OF  WSKATGHEB 
<«•!  P.) 


dlow  tliat  a  part  of  the  property  had  been 
lost  while  in  the  hands  of  the  carrier. 

[5, 1]  The  respondent  also  offered  testl- 
m<xiy  to  the  effect  that  it  was  orally  agreed 
as  a  part  of  tbe  order  that  the  phonographs 
should  be  shipped  so  as  to  arrive  In  time  for 
the  Ohristmas  trade,  and  that  they  were  not 
BO  shipped.  The  court  rejected  the  evidence, 
and  it  may  be  that  it  afterwards  concluded 
tfaat  it  was  in  error  In  so  doing.  But  the 
evidence  was  rightly  rejected,  for  the  rea- 
sons: First,  that  It  tended  to  vary  the  writ- 
tot  agreement;  and,  seccmd,  because  the  offer 
was  not  accompanied  by  an  offer  to  show 
that  a  loss  was  suffered  thereby. 

In  whatever  aspect,  therefore,  the  case  is 
viewed,  no  defense  to  the  action  is  diown. 
^nie  order  granting  a  new  trial  is  reversed, 
and  the  cause  remanded,  with  instructions 
to  ester  a  Jodgmrait  tar  tbe  plaintiff  In  ac- 
cndance  with  the  pnym  ot  Its  complaint. 


HANAN  tt  aL  V.  CITY  OF  WENATCHEE. 
(No.  16451.) 

(Supreme  GiniTt  of  WaaUngton.  Oet.  S,  1921.) 

I.  Munioipal  oorporatloH  «es>8l2(6) —Fol- 
lowing the  raqalrsnoits  of  a  statato  a  eondi- 
tlon  prooedoBt  to  krlnglag  aetloa  against 
efty. 

BegQirementB  in  the  statnte  (Bern.  Oode 
1915,  {  7998),  regulating  the  method  of  pre- 
senting claims  to  a  dty  conndl,  are  mandatory, 
and  a  airfwtantial  compliance  la  a  condition 
pneedent  to  an  action  against  a  ettr. 

3.  Hnniolpal  oorporatioas  «s>812(7).  —  Clalai 
that  aecldaat  waa  oanaod  by  defootlve  aldo- 
walk  00  northerly  sldo  of  a  striet  not  a  auf- 
Meat  desorlpMoH. 

A  recital  In  the  notice  of  claim  against  a 
dty,  as  required  by  Bem.  Code  1916,  |  7998, 
that  tbe  injury  was  caused  "by  defective  side- 
walk located  on  tbe  northerly  side"  of  a  named 
street,  is  not  a  compliance  with  the  statute  re- 
quiring that  daims  acenrately  locate  and  de- 
scribe the  defect. 

Department  1. 

Appeal  fr<»n  Superior  Court,  CBidan 
County;  Wm.  A.  Grinfahaw,  Judge. 

Action  by  Katie  Hanan  and  another 
against  tbe  City  of  Wenatchee.  Judgment 
for  t^aintlffs,  and  defendant  appeals.  Re- 
versed and  remanded. 

J>.  A.  Shiner,  of  Wenatchee,  for  appellant 
Barrows  &  Banna,  of  Wraatchee^  fbr  re- 
QKSidents. 

ruiiLEBTON,  J.  On  July  19,  1919,  the 
reapondent  Katie  Hanan,  while  walking 


upon  a  sidewalk  In  tbe  dtj  at  Wenatdiee, 
fell  thereon  and  was  injured.  Concaving 
that  the  city  was  liable  for  her  Injury,  she 
presented  to  the  cl^,  on  August  14,  1919, 
a  daim  for  damages  In  the  following  form: 

"Katie  Hanan,  dalmant,  hereby  presents  and 
files  her  claim  for  damages  against  the  dty  of 

Wenatchee  for  personal  injuries  caused  by  de- 
fective sidewalk  located  on  the  northerly  side 
of  Yakima  street  about  80  feet  westerly  of 
the  intersection  of  Yakima  street  with  Oregon 
street,  which  injury  consisting  of  wounding, 
straining,  bruising,  and  injuring  claimant's  right 
leg,  and  other  bodily  injuries,  which  injury 
occurred  on  the  l&th  day  of  July,  1919.  Clahu- 
ant's  residence  for  six  months  last  past  has 
been  No.  522  Yakima  street,  Wenatchee,  Che- 
lan coanty,  Washington;  for  which  personal 
injuries  aforesaid  dalmant  claims  damages  for 
tbe  sum  of  $CS,00O,  and  expenses  of  medical  at- 
tention, physician's  services,  and  nursing  here- 
tofore incurred  and  pnMp«ctlve»  |B00;  total. 

The  city  In  due  time  rejected  tbe  dalm, 
and  later  the  respondent  began  the  present 
action  to  recover  for  the  damages  suffered. 
At  tbe  trial  judgm^t  went  for  the  respond- 
ent, and  the  city  appeals.  At  appropriate 
times  during  the  course  of  the  trial,  both 
before  and  after  the  return  of  the  verdict, 
the  appellant  questioned  the  sufficiency  of 
the  evidence  to  sustain  a  recovery.  The  ob- 
jections were  directed  particularly  to  the 
sufficiency  of  the  notloe  of  claim  presented 
to  the  dty.  It  Is  objected  that  It  does  not 
accurately  locate  and  describe  the  defect 
that  caused  the  injury;  In  fact,  does  not 
describe  the  defect  at  all.  This  is  the  prin- 
cipal question  presented  on  the  appeal,  and 
Is  the  only  question  we  have  found  it  neces- 
«ary  to  notice. 

The  requirentent  that  a  claim  for  damages 
against  a  dty  must  be  presented  to  the  dty 
coundl  of  the  dty  for  rejection  or  allow- 
ance as  a  condition  precedent  to  the  main- 
tenance of  an  action,  against  a  city  la  statu- 
tory. The  Legislature  has  se&a  fit  to  pre- 
scribe that  (Bem.  Code,  S  7998)— 

**AI1  didms  for  damages  against  any  dty  or 
town  of  tbe  second,  third  or  fourth  dsss  mnat 
be  presented  to  tiie  dty  or  town  coundl  and 
filed  with  the  dty  or  town  derk  within  thirty 
days  after  the  time  when  such  daim  for  damag- 
es accrued.  •  •  *  ]S'o  ordinance  or  resolu- 
tion shall  be  passed  allowitig  such  claim  or  any 
part  thereof,  or  appropriating  any  money  or 
other  property  to  pay  or  satisfy  the  same  or 
any  part  thereof  until  such  claim  has  first  been 
referred  to  the  proper  department  or  commit- 
tee, nor  until  sndi  department  or  committee  has 
made  its  report  to  the  coundl  thereon  pur- 
suant to  such  reference.  All  such  claims  for 
damages  must  accurately  locate  and  describe 
the  defect  that  caused  the  injury,  reasonably 
describe  the  injury  and  state  the  time  when 
the  same  occurred  give  the  residence  for  six 
months  last  i»ast  of  daimant,  contain  the  it«ms 
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of  damasw  cUmcd  ud  bt  swom  to  by  the 

claimant  or  a  relatire,  attorner  or  agent  of  tiie 
claimant.  No  action  shall  b«  maintained  agalnet 
any  such  city  or  town  for  any  claim  for  dam- 
ages until  the  aame  haa  been  presented  to  the 
council  and  sixty  days  bars  dapied  after  laeh 
presentation." 

[1]  Requirements  of  tUs  sort  In  atatutei 
and  ordinances  are  constitutional,  reason- 
able, and  In  tfae  furtherance  of  Justice.  Cole 
V.  City  of  Seattle,  64  Wash.  1,  U6  Pac  267, 
34  L.  R.  A.  (N.  S.)  1166,  Ann.  Gas.  lUSA. 
344.  They  are  also  mandatory;  and  a  sob* 
stantlal  compliance  with  the  conditions  Im- 
posed Is  a  condition  inecedant  to  the  main- 
tenance of  an  action  against  a  municipality. 
Collins  T.  Spokane,  64  Wash.  1B3,  116  Pac 
663,  35  L.  K.  A.  (N.  S.)  840. 

[2]  Turning  to  the  claim  here  in  question. 
It  seems  to  us  to  be  at  once  apparrait  that 
there  Is  no  description  of  the  defect  which 
caused  the  Injury.  The  recital  Is  that  the 
injury  was  caused  "by  defective  ddewalk 
located  on  the  northerly  side"  of  a  named 
street  This  is  not  to  accurately  describe 
a  defect;  it  is  but  to  state  a  general  ground 
on  which  a  recovery  can  be  predicated. 
Plainly,  therefore,  there  was  no  compliance 
with  the  technical  requirement  of  the  stat- 
ute. We  think,  furthermore,  there  was  not 
a  compliance  with  the  purposes  and  intent 
of  the  statute.  Statutes  of  this  sort  have 
a  number  of  purposes.  One  of  these  is  to 
give  the  municipal  officers  notice  of  the  na- 
ture of  the  defect  which  caused  the  injury 
on  which  the  claim  for  damages  Is  found- 
ed in  order  that  they  may  pay  or  otherwise 
settle  the  claim  before  the  municipality  is 
mulct  in  costs.  This  right  is  denied  ttiem 
unless  the  particular  defect  is  pointed  out' 
to  them.  It  Is  a  matter  of  common  knowl- 
edge that  many  of  the  sidewalks  in  the 
municipalities  are  defective  in  some  re- 
spects; in  fact  it  is  common  knowledge  that 
few,  If  any,  of  them  are  perfect.  Not  all 
of  these  defects,  however,  will  give  rise  to 
a  cause  of  action,  even  though  they  cause  an 
injury.  To  say,  therefore,  that  a  sidewalk 
Is  defective  at  a  particular  place  and  that 
the  defect  caused  an  Injury,  without 
anything  more,  does  not  give  the  city  that 
information  the  law  contemplates  it  should 
have  before  suit  Is  Instituted  against  It 

The  notice  In  question  here  is  wholly  Ui- 
suffldent,  and  the  trial  court  should  have 
sustained  some  ime  of  the  numerous  chal- 
lenges interposed  to  Its  sufficiency. 

The  Judgment  Is  reversed  and  the  cause 
remanded,  with  instruction  to  enter  a  judg- 
mmt  In  favor  of  the  defendant  to  the  effect 
that  the  plaintiff  take  nothing  by  her  ac- 
tion. 

PABKBB,  a  J.»  and  BOLOOUB,  UAO- 
INTOSH,  and  BBID6ES.  JJ.,  concur. 


HUB  CLOTHING  CO.  V.  CITY  OF  SEAT- 
TLE.   (No.  16500.) 

(Supreme  Court  of  Washington.   S^t  80, 
1021.) 

1.  Waters  aari  water  ooarast  4s>209— la  aetl» 
for  damaiea  for  danwge  frsn  Maotlve  water 
neter  segllgestly  aialatidned  by  defaadaRt, 
laatniotloa  on  ksrtfoa  af  praof  held  srrsae- 

OHsiy  refuH. 
In  an  actira  for  damages  resnltiog  from  the 
bursting  of  a  water  meter  and  flooding  plain- 
tilTs  cellar,  it  was  error  to  refose  an  instruc- 
tion that  the  bnrden  of  showing  negHgence 
rests  with  plaintiff,  but  when  plaintiff  baa  shown 
a  situation  that  could  not  take  place  except 
by  the  operation  of  abncffmal  canses,  the  onna 
rests  on  defendant  to  prove  the  injury  was 
cansed  without  his  faalt. 

2.  Trial  ^219— "Reaaoaable  latpeetiM^  of 
water  maters  shosM  have  been  delssd  ^ 

stmotlM. 

In  action  for  damages  resulting  from  the 
bursting  oi  a  water  meter,  it  was  error  to  re- 
fuse an  Instmction  defining  the  duty  of  "rea- 
sonable Inspection,"  as  not  confined  to  mere 
optical  observation,  but  as  ineladeB  test  and 
examinatioML 

[Bd.  Note.^For  other  deflnltlona,  aae  Words 
ai^  nmues,  Reasonable  Inspeetlou.] 

3.  Munlolpal  oorporatlona  4=»625— Orriinaaoa 
rtfoaiatlsg  drainage  of  basements  held  valid. 

Ordinance  No.  22839,  as  amended  by  Or- 
dinance No.  86792,  Cit7  of  Seattle,  reUthig  to 
the  drainage  of  basements,  Md  not  onreaaon- 
able  legislation. 

4.  Watm  and  water  oonrses  «=»20^FaliBre 
of  city  to  prosaoute  for  aonoonipdaaoe  with 
dty  ordinaaoa  not  material  la  actios  for  la- 
Jury  from  bursting  water  meter. 

In  an  action  for  damages  for  injury  caused 
by  bursting  of  a  water  meter  and  flooding  plain- 
tiff's cellar,  it  is  npt  material  that  the  cit^ 
failed  to  prosecute  plaintiffs  for  noncompli- 
ance with  an  ordinance  regulating  cellar  drains. 

D^)artmait2. 

Appeal  from  Supwior  Court,  King  County ; 
MltcbeU  Gilliam,  Judge. 

Action  by  the  Hob  Clothing  Company 
against  the  City  of  Seattle.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 

Lucker  ft  Hyland,  of  Seattle  (Ford  Q.  £t- 
ridge,  of  Seattie^  of  counsel),  for  apfftH- 

lant. 

Walt^  F.  Meier  and  Bdwln  a  Swing,  both 

of  Seattle,  for  respondent 

TOLMAN,  J.  Appellant  brought  this  ac- 
tion to  recover  from  the  respondent  dty 
damages  alleged  to  have  been  sustained  as' a 
result  of  the  bursting  of  a  water  meter  in- 
stalled by  the  dty  In  the  basoneat  of  tfae 
building  occupied  by  it    The  case  waa 
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tried  to  a  Jury,  whldi  returned  a  verdict  for 
the  defendant,  respondent  here*  and  from  a 
judgment  on  the  verdict  the  appeUaBt  tninsi 
the  case  here  for  review. 

The  defoise  Interposed  was  that  the  city 
had  exercised  due  care  In  the  selection  and 
malntoiance  of  the  meter,  and  also  that 
the  plaintiff  had  failed  to  comply  with  the 
city  ordinance,  requiring  all  drains  In  base- 
moits  need  for  buslnesB  purposes  to  be  pro- 
tected by  means  of  a  raised  strainer  not  lees 
than  one  foot  In  heli^t,  so  perforated  as 
to  admit  the  fnll  flow  of  water  into  the 
sewer,  and  forbidding  the  occupation  or  use 
d  a  basement  not  so  eauliq;ied. 

[1]  Many  errors  are  assigned,  but  we  find 
it  unnecessary  to  discuss  each  In  detail. 
There  was  evidence  before  the  Jury  to  the 
effect  that  the  dty  bought  this  meter  under 
a  guaranty  that  it  would  withstand  a  pres- 
sure of  800  pounds  to  the  square  Inch.  Be- 
fore  its  Installation  it  was  subjected  to  a 
test  of  120  pounds  only;  no  other  test  or 
Inspection  being  made.  After  its  Installation 
the  dty  sent  Its  employees  monthly  to  read 
the  meter  and  report  anything  wrong  which 
they  might  see,  such  as  leaks,  breaks,  loose 
□nts,  couplings,  and  the  like.  Bach  meter 
reador  was  expected  to  read  frcwn  300  to  460 
meters  eadi  day,  and  it  is  apparent  that 
there  Is  room  for  a  dlfferrace  of  c^nion  as 
to  whether  this  was  a  sufficient  Inspection. 
Uonovet,  there  was  evldrace  Introduced  to 
the  effect  that  this  particular  meter  was  de- 
fective in  its  eoustruction,  and  there  is 
ground  for  argument  that  the  defect  might 
have  been  discovered  by  a  ivoper  test  or  a 
proper  in^>ection.  The  trial  court  instruct- 
ed the  Jury  that  the  burden  of  proof  was  up- 
on the  plaintiff  to  establish  the  specific  n^ 
Ugence  diarged,  but  refused  to  go  further 
and  Instruct  as  requested  by  appellant : 

"Ton  are  instmcted  that,  as  a  general  propo- 
sition, the  burden  of  showing  negligence  on 
the  part  of  one  occarioning  an  injury  rests  in 
the  first  instance  upon  the  plaintiff,  yet  when 
it  has  shown  a  situation  which  could  not  have 
tsken  place  except  by  the  operatiou  of  obnor- 
msl  causes,  the  onus  rests  upon  the  defoidant 
to  prove  that  the  injuiy  was  caused  without 
Us  fault." 

TblB  Instruction  should  have  been  giv^ 
ss  It  iwoperly  defines  the  rule  applicable  In 
such  a  case,  as  we  have  frequently  bdd. 
Abrams  v.  Seattle,  60  Wash.  856,  111  Pac 
168,  140  Am.  St  Rep.  916 ;  Ylttucd  Import- 
ing Co.  V.  Seattle,  72  Wash.  1^  ISO  Pac. 
108;  BrlgUo  v.  Holt  tt  Jeffiery,  SS  Wash. 
156,  147  Paa  877. 

[2]  Error  is  also  assigned  upon  the  refusal 
of  the  trial  court  to  define  what  was  meant 
by  the  use  of  the  words  "reasonable  inspec- 
tion," used  In  Instructing  the  jury  as  to  the 
duty  of  the  city.  Appellant  requested  that 
the  following  be  given: 


KTiT.t.T  7 
p.) 

"Xon  are  instmcted  that  the  word  Inspec- 
tion,' which  I  have  heretofore  used.  Is  not  con- 
fined to  optical  observation,  Itut  is  ordinarily 
understood  to  embrace  tests  and  examinations; 
end  It  is  defined  by  Webster  as  follows:  To 
look  upon,  to  exsmine  for  the  purpose  <^  de- 
termining quality  and  detecting  what  is  wrong 
and  the  lika' " 

This  instruction  should  also  have  been 
given  In  order  that  the  jury  might  have  be- 
fore It  some  standard  by  which  to  determine 
whether  or  not  that  which  the  dty  did 
amounted,  under  the  drcumstances  of  this 
case,  to  the  performance  of  the  duty  which 
the  law  Imposed. 

[8]  The  dty  by  Its  answer  pleaded  its  Or- 
dinance No.  22889  as  amended  by  Ordinance 
No.  36792,  rdatlng  to  the  drainage  of  base- 
mmts,  and  alleged  that  the  plaintiff  had 
failed  to  comply  with  the  provisions  of  sec- 
tions 33  and  33%  thereof,  and  that  the  dam- 
ages suffered  by  it,  if  any,  were  occasioned 
solely  by  such  failure.  The  reply  to  this 
answer  was  a  general  denial  only.  Aj^l- 
lant  now  for  the  first  time  attacks  the  amend- 
ed ordinance  upon  the  theory  that  It  Is  un- 
constitutional. Assuming  without  deddlng 
that  this  question  may  now  be  raised,  we 
are  of  the  opinion  that  this  ordinance  must 
be  upheld  under  the  authority  of  Schlnmpf 
V.  Seattie,  88  Wash.  192,  162  Pac  673. 

[4]  Nor  can  the  failure  of  the  city  to  prose- 
cute appellant  for  noncompliance  with  the 
terms  of  the  ordinance  affect  the  situation, 
nucklger  v.  Seattle,  103  Wash.  330, 174  Pac. 
456,  L.  R.  A.  1918F,  780. 

Because  of  the  errors  in  refusing  the  In- 
structions as  herein  polcted  out,  the  Judg- 
ment must  be  reversed  and  a  new  trial  grant- 
ed. It  is  so  ordered. 

PARKER,  O.  J.,  and  MITOHIDU;  and 
HAOKINTOBB,  J7.,  concor. 


STATE  ax  ral.  HART  V.  KELLY  St  al. 
(Noa.  16627,  16628.) 

(Siqyreme  Court  of  WasUngtoa.   Sept  16, 
1921.) 

1.  Appeal  aad  arror  ^»38»-Ma«dftnMa  «a» 
l87(5)-SapanHea8  beads  raqalrad  ksM  aot 
exeaaslvsb 

Supersedeas  bonds,  each  of  960,000,  In  bi- 
JunctloQ  and  msndaniuB  soits  Md  not  excessive 
as  to  trustees  of  corporate  stod,  worth  respee- 
tively  $47,000  and  $87,000,  in  view  of  Ben. 

Code  1916,  I  1722. 

2.  Appeal  aad  error  «s»382— Loss  sustslsaUs 
to  be  oMaldered  la  fttlag  asiouat  of  bead. 

In  fixing  the  amount  of  a  bond  it  la  neces- 
sary to  take  into  consideration  the  amount  of 
damages  or  loss  that  may  be  sustained  by  one 
whose  sction  Is  sought  to  be  superseded  if  an 
adequate  bond  is  not  given  and  that  party 
shoold  prevail  upon  an  appeal. 


>ror  ether  csms     same  toplo  and  UT-NUHBBE  la  all  Ker-NumtMred  Dlgesu  mat  Isdcua 
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Department  2. 

Appeal  from  Sapertor  Oovrt,  King  County; 
King  Dykeman,  Judge. 

Suit  by  George  Hart  against  Oay  B.  Kelly 
and  another,  with  application  by  the  State  of 
Washington,  on  the  relation  of  George  Hart, 
for  a  writ  of  mandamus  against  the  Bame  de- 
fendants. Judgments  for  plaintiff  in  each 
case,  and  defendants  appeal,  and  apply  to 
Supreme  Court  to  require  the  trial  court  to  re- 
duce amounts  of  supersedeas  bonds.  Apidt- 
catlons  denied. 

Keliy  &  MacMahon,  of  Tacoma,  for  a^iel- 
lantB. 

Wright,  Eelleher,  Allen  &  Hden,  of  Seattle, 
for  respondent 

MAIN,  J.  These  two  cases,  while  not  for- 
mally consolidated  In  the  trial  court,  are  so 
closely  allied  that  they  will  be  considered  as 
one.  In  each  case  there  Is  an  application  to 
require  the  trial  court  to  reduce  the  amount 
of  a  supersedeas  bond.  In  one,  George  Hart 
petitioned  the  superior  court  for  an  injunc- 
tion. In  the  other,  he  made  application  for 
a  writ  of  mandamus.  The  cases  came  on 
for  hearing  in  the  trial  court  at  the  same 
time  and  resulted  in  the  Issuance  of  a  per- 
manent Injunction  In  one  case  and  a  writ  of 
mandate  In  the  other.  After  the  Judgment 
was  entered  an  application  was  made  to  fix 
the  amount  of  the  supersedeas  bonds,  which 
resulted  in  the  trial  court's  flzlug  the  amount 
of  the  bond  in  each  case  at  ^,000.  It  Is 
claimed  that  these  bonds  are  unreasonable  In 
amount,  and,  as  already  stated,  the  applica- 
tions here  are  to  require  the  trial  judge  to 
fix  bonds  in  a  lesser  sum.  A  somewhat  com- 
prehensible statement  of  the  facts  will  be 
necessary  In  order  to  determine  whether  the 
trial  court  fixed  the  bonds  in  an  imreason- 
able  amount. 

One  DaTid  Hart,  during  his  lifetime, 
caused  to  be  incorporated  under  the  laws  of 
this  state  the  David  Hart  Company,  Inc., 
with  a  capital  of  $60,000,  divided  into  500 
sliares  of  the  par  value  of  ?100  each.  After 
this  corporation  was  formed  Hart  transfer- 
red to  it  all  of  his  property,  both  real  and 
personal.  Prior  to  his  death  he  made  a  will 
by  which  he  bequeathed  the  stock  of  this 
corporation  to  his  children  In  various 
amounts.  To  the  daughter,  Bernice  Hart 
Smith,  he  gave  approximately  one-half  there- 
of. To  the  other  five  children  there  was  be- 
queathed the  balance  ot  the  stock  In  various 
amounts. 

Aiter  the  testator  died  and  the  will  had 
been  admitted  to  probate,  and  the  estate  was 
in  process  <rf  administration,  the  children, 
other  than  Mrs.  Smith,  were  dissatisfied 
with  the  provisions  of  the  will.  The  instru- 
ment contained  a  provision  that,  If  any  of 
the  beneficiaries  thereimder  should  attempt 
to  contest  it,  such  beneficiary  would  thereby 
forfeit  to  tlu  other  benefldarles  all  tbat 


or  she  was  to  rec^ve  under  the  wllL  While 
the  estate  was  in  process  of  administration, 
the  diildren,  other  than  Mrs.  Smith,  claimed 
that  they  entered  an  oral  agreement  with  her 
whereby  they  would  refrain  from  instituting 
a  contest  at  the  will  providing  that  she  would 
distribute  a  sufficient  number  of  shares  of  the 
stock  which  went  to  her  among  the  other 
children  so  that  each  would  share  equally. 
This  agreemait  was  not  carried  ont,  and  aft- 
w  the  time  bad  expired  whezi  the  contest  of 
the  will  might  be  instituted,  was  repudiated 
by  Mrs.  Smith.  Thereupon  George  Hart,  one 
of  the  sons  of  David  Hart,  the  testator,  took 
an  assignment  from  each  of  the  other  chil- 
■dren  and  brought  an  action  In  his  own  behalf 
and  on  their  btiulf  for  damages  against  Mr& 
Hart  Smith  on  account  of  her  failure  to  carry 
out  the  oral  agreement  This  action  went  to 
trial  before  the  court  and  a  Jury,  and  re- 
sulted in  a  verdict  In  favor  of  the  plain- 
tiff in  approximately  the  sum  of  |37,000. 

about  the  time  Judgment  was  enter- 
ed upon  the  verdict,  and  prior  to  the 
levy  of  an  esecutlon,  Mrs.  Smith  pledged 
her  stoc^  2S9  shares,  to  the  Citizens'  State 
Bank  of  Auburn,  to  secure  an  Indebtedness 
of  approximately  $9,000,  and  also  to  secure 
an  Indebtedness  to  Ouy  B.  EeUy  and  E.  S. 
McCord  in  aK>roximateIy  the  sum  of  $10,600. 
The  certificate  eridencing  the  ownMship  <a 
the  stock  was  placed  in  physical  poeociiolon 
of  the  bank,  where  it  has  since  remained. 
After  the  entry  of  judgmait  in  the  action 
brought  by  George  Hart,  and  the  issuance  of 
an  execution  thereon,  Messrs.  Kelly  and  Mo- 
Cord  brought  an  action  to  restrain  the  levy 
upon  and  sale  of  the  certificate  of  stock  which 
was  then  in  the  Auburn  State  Bank.  This 
action  was  tried  and  Injtmctlve  relief  was 
denied  and  no  appeal  was  prosecuted. 

The  judgment  in  the  principal  action  was 
entered  on  March  21,  1921.  After  the  Injunc- 
tion suit  referred  to  had  been  determined  ad- 
versely to  the  plaintiffs  the  stock  of  Mrs. 
Smith  was  levied  upon  and  sold  on  April  23, 
1921,  and  was  purchased  by  George  Hart  sub- 
ject to  the  above-mentioned  liens  against  It 
for  the  sum  of  $10,000.  After  the  execution 
sale,  Mrs.  Smith  owned  no  stock  in  the  com- 
pany and  Mr.  Kelly  owned  one  share.  On 
April  25,  1921,  and  after  the  stock,  had  been 
sold  upon  execution,  George  Bart,  the  idain- 
tiff  in  the  original  action,  brought  an  injunc- 
tion suit  against  Guy  E.  Kelly  and  Bernice 
Hart  Smith,  the  trustees  of  the  David  Hart 
Company,  to  restrain  them  from  in  any  man- 
ner disposing  of,  dealing  with,  or  changing 
any  of  the  assets  of  that  corporation.  On 
AprU  2fi,  1921,  George  Hart  insUtuted  a  man- 
damus action  to  require  the  trustees  of  the 
David  Hart  Company  to  call  a  meeting  of  the 
stockholders  of  the  c(Hnpany,  and  on  May  10, 
1921,  insUtuted  another  mandamus  action  to 
require  them  to  Issue  to  him  a  certificate  of 
stock  subject  to  the  rights  of  the  lien  claim- 
,ants  above  m^itloned,  and  to  make  the  prop- 
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er  entries  Tip<m  the  corporatioii  booka  These 
sctions  all  came  on  tor  bearing  at  the  same 
time.  In  the  injnnctlon  action  the  defend- 
ants, the  trustees  of  the  David  Hart  Com- 
pany, consented  that  an  Injunction  might  be 
Issued  pending  the  litigation.  An  order  was 
thM«upon  entered  restraining  the  defendants 
from  in  any.  manner  disposing  of,  dealing 
with,  or  changing  the  assets  of  the  corpora- 
tion. The  mandamus  actions  were  contested, 
and  resulted  In  orders  directing  that  writs 
Issua  as  prayed  for.  Notioea  of  appeal  were 
given  in  the  Injunction  action  and  In  each 
of  the  mandamus  actions. 

[1]  After  the  injunction  decree  had  been 
entered  and  the  write  of  mandate  directed 
to  be  issued,  Mrs.  Smith  and  Ony  E.  Kelly, 
the  trustees  of  the  corpo ration,  made  appli- 
cation  to  the  trial  court  to  have  the  amount 
at  the  supersedeas  bonds  fixed.  This  ai^ll- 
catlon  resulted  in  an  order  of  the  trial  court 
fixing  the  supersedeas  bond  in  the  injunc- 
tion suit  at  $50,000,  and  in  the  mandamus  at 
$50,000.  ThB  trustees  of  the  corporation,  be- 
tug  of  the  opinion  that  these  bonds  were  ex- 
cessive  made  the  presmt  applications  to  this 
court  seeing  an  order  directing  flie  trial 
court  to  reduce  them. 

Without  deciding,  It  will  be  assiuned  that, 
If  the  trial  court  arbitrarily  or  capriciously 
fixes  a  supersedeas  bond  In  unreasonable 
amount,  this  court.  In  aid  of  Its  appellate 
JoriBdlctlon,  will  cause  the  amount  of  the 
iKHid  to  be  fixed  in  a  reasonable  sum.  In  the 
Injunction  suit,  as  above  stated,  the  trUBtees 
of  the  corporation  are  restrained  from  dispos- 
ing of  or  dealing  with  the  ass^s  of  the  cor- 
poration. The  trial  Judg^  in  his  return  to 
the  applications  hen  made,  states: 

"Answering  paragranh  11  thereof,  the  said 
Ererett  Smith  alleges  that,  at  the  time  of  the 
trial  of  this  cause  in  the  court  below,  undisput- 
ed eridence  disclosed  that  the  liquid  assets  of 
David  Hart,  Inc.  (oatside  of  laud  owned  by 
the  said  corporation)  amounted  to  the  total 
Bam  of  approximately  $47,000  made  up  of  mort- 
gage loans,  conditional  sales  contracts,  Uberty 
Bonds,  and  about  $7;000  in  cash.  Undisputed 
testimony  In  said  cause  also  further  disdosed 
that  the  cash  and  securities  had  been  removed 
from  the  banks  where  the  corporation  had 
transacted  its  business  and  bad  been  deposited 
in  places  unknown  to  the  petitioner  George 
Bart  or  to  any  of  his  associates,  and  that  any 
Information  with  respect  to  said  assets  had  been 
draied  bj  the  respondents  herein  to  the  peti- 
tioner and  to  an  of  bis  assodates.  Undisputed 
testimony  farther  disclosed  that  the  respondent 
Gar  Kelly  had,  after  the  rendition  of  judg- 
ment in  said  cause,  numbered  143340,  advised 
Bemice  Hart  Smith,  the  other  respondent  here- 
in, to  place  the  assets  of  the  corporation  be- 
yond the  reach  and  control  of  the  petitioner 
George  Hart  and  his  associstes,  so  that  their 
ownership  of  said  corporation,  even  In  the  event 
of  an  afflrmance  of  the  judgment  in  the  Su- 
prtme  Conrt,  would  avail  them  nothing." 

By  this  return  It  Is  Ahown  Oiat  the  liquid 
aasets  of  the  David  Hart  Company  were  ap- 


p.) 

proximately  $47,000,  and  that  the  trustees  of 
that  company,  since  the  rendition  of  the  judg^ 
ment  in  the  principal  action,  are  removing 
such  assets  In  order  that,  if  the  judgm^t 
against  Mrs.  Smith  shoald  be  affirmed,  It 
would  not  avail  George  Hart  and  his  asso- 
ciates anything.  It  thus  appears  that  the 
amount  of  damages  which  would  be  sustained 
by  the  disposition  of  the  liquid  assets  would 
be  the  sum  of  $47,000.  In  the  mandamus  ac- 
tion there  Is  Involved  a  certificate  of  stock 
for  269  sharee  of  the  corporation  stock,  which 
is  subject  to  liens  In  approximately  the  sum 
of  $20,000.  Based  upon  the  finding  of  the 
jury  as  to  the  amount  of  damages  in  the 
prindpal  action,  the  value  of  the  stock  is 
appro^mat^y  ^00  per  share.  It  would  have 
been  necessary  for  Mrs.  Smith  to  distribute 
to  her  brothers  and  sisters  approximately 
173  shares  of  the  stock,  in  order  that  each 
should  share  equally.  For  failure  to  do  this 
the  jury  returned  a  verdict  of  approximately 
$37,000.  An  appeal  was  taken  from  the  judg- 
ment entered  In  the  prindpal  action,  and  no 
supersedeas  bond  has  at  any  time  been  given. 
Under  the  statute  (Bern.  Code  1915,  8  1722). 
had  Mrs.  Smith  desired  to  supersede  the 
judgment  against  her  It  would  have  been  nec- 
essary for  her  to  give  a  supersedeas  bond  In 
approximately  the  sum  of  $74,000.  The  theo- 
ry of  the  statute  is  that,  where  a  money 
judgment  Is  entered,  in  order  to  stay  execu- 
tion upvm  it,  It  is  necessary  for  the  Judgment 
debtor  to  «ecure  the  Judgmratt  creditor  by  a 
bond  In  double  the  amount  of  the  Judgment 
It  up<m  appeal  in  case  of  a  money  Judg^ 
meat,  th^  should  be  an  affirmance^  the 
amount  of  the  Judgtnoit  creditor's  recovery 
would  be  the  amount  specified  In  the  Judg- 
ment And  if  he  did  not  recover  thereon  his 
loss  would  be  repres«ited  by  the  same 
amount.  In  the  injunction  action  now  be- 
fore ufl  the  liquid  assets  of  the  corporation 
are  $47,000  and  if  these  should  be  disputed 
and  placed  bey<md  the  reach  of  the  Judg- 
mait  creditor  in  the  prindpal  at^on  his  loas 
would  be  that  sum.  In  the  mandamus  ac- 
tion, the  stock  being  oi  approximately  tiie 
value  of  $200  per  share,  and  there  being  llena 
against  It  to  the  extent  of  apivoxlmately 
$20,000,  there  would  remain  value  In  the 
stock  ta  about  $30,000.  It  la  thus  easy  to 
be  seen  what  mU^t  be  the  measure  oC  the 
loss  to  the  Judgmait  creditor  if  adequate 
bonds  should  not  be  given,  and  he  should 
be  successful  upom  appeal.  It  would  seem 
that  there  would  be  the  same  reason  for  fix- 
ing a  bond  in  double  the  amount  of  the  liq- 
uid assets  of  the  corporation  whldi  might 
be  dissipated  as  there  would  for  fixing,  as 
the  statute  requires,  a  bond  in  doable  the 
amount  of  a  money  judgment  In  order  that 
there  may  be  a  snpersedeas. 

Taking  the  two  adlons  together  and  con- 
sidering all  the  attendant  facts  and  drcum- 
stances,  together  with  the  amount  of  loss 
wblcb  may  roniU  to  the  i^alntm  In  the  origl 
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nal  action  If  adequate  supersedeas  bonda  are 
not  required,  It  cannot  be  held  that  the  trial 
court  fixed  the  bonds  In  an  unreasonable 
amount,  and  therefore  acted  In  an  attitrary 
and  capricious  manner. 

[2]  In  fixing  the  amount  of  a  bond  it  Is 
necessary  to  take  into  consideration,  as  al- 
ready stated,  the  amount  of  damages  or  loss 
that  may  be  sustained  by  one  whose  action 
is  sought  to  be  superseded  if  an  adequate 
bond  is  not  given  and  that  party  should  pre- 
vail upon  an  appeal.  In  HlUman  v.  Gordon, 
107  Wash.  249, 181  Pac  077,  there  was  an  ap- 
plication to  vacate  a  judgment  of  the  supe- 
rior court,  from  which  there  had  been  no 
appeal  The  application  was  denied  and  no- 
tice of  appeal  giT«i.  Thereupon  a  petition 
was  made  to  this  court  that  It  cause  to  be 
fixed  the  amount  of  a  supersedeas  bond. 
Reasoning  by  analogy  In  that  case,  the  court 
directed  that  the  supersedeas  bond  be  fixed 
In  the  same  amount  that  would  have  been 
necessary  to  supersede  the  Judgment  had 
there  been  an  appeal  prosecuted  therefrom, 
stating  that  tike  appellants  in  that  action 
should  not  be  placed  In  a  more  advantageous 
position  with  reference  to  the  amount  of  the 
bond  than  they  then  would  have  had,  had 
they  appealed  directly  from  the  Judgment  In- 
stead of  from  the  order  refusing  to  vacate  it. 

In  the  present  case,  had  Mr&  Smith  ap- 
pealed from  the  Judgment  under  the  statute, 
she  would  have  been  required  to  give  bond  in 
the  sum  of  $72,000,  but,  as  stated  in  the  case 
cited,  she  should  not  be  placed  in  a  more  ad- 
vantageous position  In  attempting  to  super* 
Bede  the  injunction  and  the  writs  of  mandate 
than  she  would  have  been  had  she  super- 
seded the  Judgment 

The  application  in  each  case  will  be  d»> 
nled. 

FABEEB,  C.  J.,  and  BRIDGES.  MITCH- 
BIA  and  TOLMAN,  JJ.,  concur. 


HEMRICH  V.  HEMRICH  et  al.   (No.  16464.) 

(Supreme  Court  of  Washii^rton.  Sept  16^ 
1921.) 

r.  Tnisto  «s»283(2)  —  Truitea,  taklai  title 
from  esstil,        prova  |ood  fatth. 

Courts  must  acruttoise  with  caution  trans- 
actions between  trustees  and  the  cestuis  que 
trust,  and  must  lay  upon  the  trastee  the  burden 
of  proving  immaculate  faith  when  title  of  the 
cestui  is  found  in  the  trastee,  especially  where 
the  cestui  is  of  immature  age,  judgment,  and 
experience. 

2.  Parent  aad  ohli4  ^9(1)  — Unconsolonabie 
transaotlont  betweea  paraat  and  child  will 
be  set  aside. 
The  courts  are  alert  to  set  aside  nncon- 

Hcionable   tranaactlons   between   parent  and 

child. 


3.  Trvsts  «cs283(2)  —  Coaveyaaos  vt  dtvlsad 
property  to  tnistea  vol4  for  usdse  Isflitao* 
and  eoMtruetlva  fraud. 

Where  testator  devised  to  his  widow  one- 
tiUrd  of  the  estate,  and  the  ether  two-tUrda  to 
bis  chfldren,  and  all  the  children  conveyed  to 
the  widow,  the  youngest,  who  was  inexperienc- 
ed and  under  his  mother's  influence,  conveying 
Ua  share  shortly  after  attaining  majoril7. 
held,  ia  an  action  by  the  son's  heir  and  admin- 
istratrix to  recover  an  interest  in  the  eatate, 
that  the  widow,  as  trustee,  had  not  sustained 
the  burden  of  showing  that  her  acquisition  of 
the  son's  interest  was  proper;  the  evidence 
disdoaing  undue  influence  and  constructive 
fraud. 

4.  Trists  «s»288— Fonr  years'  delay  In  at- 
taoklag  oestul's  deed  to  trustee,  not  laohea. 

Laches  heU  not  to  bar  an  action  by  gran- 
tor's heir  and  administratrix  to  set  aside^  for 
andue  influence  and  constructive  fraud,  a  con- 
veyance made  in  August,  1916,  to  Kis  mother 
as  trustee,  though  proceedinga  were  not  begun 
until  after  September,  1019. 

5.  Wills  «s>740(3)— Deed,  withoat  ooasldera- 
tloa,  to  oarry  oet  tettater't  iHteatloa,  Mt 
ground  for  recovery  against  grantee. 

t  Where  a  devisee  under  his  father's  will 
conveyed  his  interest  in  certain  property  to 
his  sister,  such  deed,  although  without  ctmsid- 
eratlon,  could  not  be  made  the  ba^  of  a  Judg- 
ment in  favor  of  the  son's  heir  and  administra- 
trix against  the  sister;  It  being  executed  to 
perfect  her  title  under  a  deed  by  the  otiier 
heirs  to  carry  cot  testator's  expressed  inten- 
tion of  giving  her  the  property. 

Department  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty; J.  T.  Bonald,  Jadgfe 

Action  by  Freda  W.  Hemrldi  agaliut  Ame- 
lia Hemricb  and  others,  to  recover  an  inter- 
est In  the  estate  of  Andrew  Bemrlch,  deceas- 
ed. Judgment  for  plaintlfF,  and  defoidants 
aM>eal.  Affirmed  in  part  and  reversed  In 
part 

Gre^e  &  Henry  and  Peters  &  Powell,  all 
of  Seattle,  for  appellants. 

John  B.  Hart  and  P.  OL  Baiv,  boOi  ct  Se- 
attle, for  reqKUident 

MACKINTOSH.  J.  This  acUoa  la  to  re- 
cover an  Interest  in  the  estate  of  Andrew 
Heitfrlcb,  deceased.  Andrew  Hemridi  died  In 
the  dty  of  Seattle  on  May  2,  1010,  posssessed 
of  an  estate  wbidi  was  worth  In  tfae  neigh- 
borhood of  $600,000.  There  survived  htm  hla 
widow,  Amelia  Hemricb,  and  five  chlldrai, 
John,  AlTln,  Ernest,  Kathwlne  and  Carl  All 
of  these  except  Carl  are  living,  and  are  par- 
ties defendant  In  this  action.  Katherine  is 
now  married  to  Wilbur  W.  Scruby.  By  the 
terms  of  the  will  one-third  of  the  estate  was 
left  to  the  widow  and  the  other  two-thirds 
WCTe  devised  to  the  five  children,  to  "be  di- 
vided between  the  said  children  share  and 
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^are  alike,  ea<dt  of  said  diildren  to  conse 
into  posseealou  as  foUowB:  Each  of  my  sons 
when  be  shall  arrlre  at  the  afe  of  25  years 
and  my  daughter  *  •  •  when  she  shall 
arrive  at  the  age  of  21  years."  Under  the 
will  the  widow,  deceased's  brother,  and  the 
son  John  were  ap[>olnted  executors  an^ 
trastees.  The  will  further  provided  for  the 
auKwrt,  maintenance,  and  education  of  the 
children  from  the  funds  of  the  estate.  Carl 
was  the  youngest  of  the  children,  and  attain- 
ed his  twCTty-flrst  birthday  on  July  18,  1916. 
In  Hay,  1917,  he  was  married  to  the  plaLa- 
tifC  In  this  case,  and  on  Novemb^  28,  1918, 
Carl  died,  not  yet  haring  arrived  at  the  age 
of  25  years.  Carl's  widow  Is  claiming  a  two- 
fifteenths  interest  in  the  estate  as  heir  and 
administratrix  of  her  deceased  husband.  In 
1911  all  of  the  children  except  Carl,  having 
then  arrived  at  th^r  majority,  conveyed  all 
their  Interest  in  their  father's  estate  to  their 
mother,  and  on  August  28,  1915,  whldi  was 
41  days  after  arrlvliig  at  his  majority,  Carl 
conveyed  his  Interest  in  his  father's  estate  to 
his  mothw.  The  deed  of  conveyance  was  not 
flied  for  record  until  March  16,  1917.  He 
conveyed  to  the  Andrew  Hemridi  Investment 
Comvanj,  which  was  in  effect  a  conveyance 
to  bis  mother,  as  will  aK»ear  by  a  further 
recitation  of  the  facts  In  regard  to  the  In- 
corporation of  this  company.  In  November, 
1910,  the  Andrew  Honridi  Investment  Com- 
pany, was  incorporated,  to  which,  as  already 
stated,  the  widow  and  all  the  children  except 
Carl  conv^ed  tSuHr  TeeoectiTe  Interests  In 
th^r  father's  estate.  The  «tpital  Bbodt  of 
the  company  was  used  In  payment  of  these 
transfers,  and  the  shares  of  stock  whldk 
wore  Issued  to  the  chUdren  were  Indorsed 
by  them  and  d^vered  to  their  moUier. 
Ttaese  ccmveyances  and  tranafera  vested  the 
title  at  these  ddldren  In  their  mother. 

On  Movemlxa  8,  1911,  the  exeevtora  under 
the  will  filed  their  final  account  and  petition 
tar  distribution.  In  which  It  appeared  that 
the  widow  and  the  four  childr^  had  trans- 
ferred all  their  Interest  to  tiie  Andrew  Hem- 
rtdi  Investment  Company,  and  that  the  eld- 
est child,  John,  was  the  only  <nie  who  had 
then  arrived  at  the  age  of  25  years.  The 
petition  asked  fliat  the  one4:hlrd  of  the  estate 
devised  to  the  widow  should  go  to  the -An- 
drew Hemrldk  Investment  Company,  as  also 
should  John's  share,  and  that  the  shares  of 
Alvln,  Ernest,  and  Katherlne,  who  were  of 
age,  but  not  yet  25  years,  and  Carl,  who  was 
not  then  of  age,  should  be  distributed  to  the 
trustees  under  the  will;  the  shares. of  Alvln, 
Kmest,  and  Eatherine  to  be  held  by  these 
trustees  until  these  children  should  each  ar- 
rive at  the  age  of  26  years,  when  their  shares 
should  be  turned  over  to  the  Andrew  Hem- 
rich  Investment  Company,  and  as  Carl  was 
yet  a  minor  and  had  made  no  transfer  to  the 
investment  company,  the  disposition  of  his 
share  of  the  estate  was  not  referred  to.  The 


order  of  distrlbutlm  was  made  as  prayed  for 
on  September  6,  1913.  On  August  10,  1916. 
18  days  before  the  conveyance  by  Carl  to  the 
Investment  com|pany,  he  received  from  his 
mother  two  checks,  aggrc^tlng  $5,260,  and 
on  September  16, 1915,  he  received  a  further 
dieck  from  his  mother  of  $2,640,  which 
amoimt,  however,  he  shortly  afterwards  re- 
paid. All  of  this  money  was  derived  from 
income  from  the  various  properties  of  the  es- 
tate. 

On  Mardi  19,  1917,  the  Invratm^t  com- 
pany was  dissolved,  for  the  reason  that  It 
had  served  its  purpose,  and,  the  widow  be- 
ing the  sole  owner  of  all  Its  stock,  which  rep- 
resented the  entire  estate  of  her  deceased 
husband,  there  existed  no  longer  any  rea- 
son for  the  continuance  of  the  corporation, 
and  its  assets  were  turned  over  to  her.  This 
deed  from  the  Investment  company  was  dat- 
ed the  same  day  the  petition  for  dissolving 
the  corporation  was  filed.  In  January,  1910, 
occurred  the  first  dwlal  of  respcmdent's  In- 
terest in  the  estate,  which  was  followed  by  a 
formal  demand  in  September,  1919,  for  that 
share. 

The  above  la  a  recital  ot  the  main  facts  In 
the  ease,  which  show  the  manner  in  which 
the  entire  estate  of  Andrew  Hemrlc^,  deceas- 
ed, came  Into  posseeslon  of  Amelia  Hemrlch, 
his  widow,  devisee,  executrix,  and  trustee 
under  the  will,  and  are  the  facts  upon  whl(^ 
she  now  daims  to  be  the  sole  ownw  in  ber 
own  zisbt  of  all  the  estate;. 

Tb«  cognlaint,  amoag  other  things,  alleges 
that  the  4if«tdanta  throng  tamA  and  un- 
due Influoice  and  consplTacy  prevented  the 
dlMrlbution  to  the  resptmdent  of  Carl's  share 
of  his  other's  estate.  It  furOier  alleges  that 
the  property  was  takoi  in  trust  for  Otri  by 
the  defendants.  The  answer  denies  that 
there  is  any  trust,  and  alleges  that  Carl,  aft- 
er arriving  at  the  age  of  21  year^  and  be^om 
hlfl  marrii^  to  the  jdalntifr,  conTeyed  all  his 
Interest  to  ttie  Andrew  Hemridi  Investment 
Company,  as  a  gift  to  his  mother.  The  r^ply 
alleges  ttiat  when  Carl  made  bia  conveyance 
he  was  not  yet  26  years  of  age,  and  conse- 
quently he  had  no  Interest  In  his  father's 
estate  vested  in  bim  at  that  time  that  he 
oonld  alienate.  The  conveyance  was  there- 
fore Told.  The  allegation  is  repeated  that 
the  conveyances  were  obtained  from  Carl  by 
fraud,  misrepresentations,  and  undue  Infiu- 
ence,  and  tliat  the  conveyance  by  Carl  was 
made  In  trust,  and,  further,  that  under  the 
terms  of  the  will  the  property  was  to  be  held 
for  bim  by  his  mother  in  trust  There  are 
a  couple  of  other  matters  involved  in  this  ap- 
peal which  we  will  refer' to  at  the  close  of 
this  opinion,  but  the  statement  of  them  here 
would  only  complicate  the  examinatim  at 
this  point. 

The  trial,  in  which  an  enormous  amount  of 
evidence  was  produced,  resulted  In  a  decree 
awarding  tba  req^ondent  Judgment  against 
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the  appellants,  executrix  and  executors  end 
trustees  under  the  will  tn  the  sum  of 
$76,284.87,  and  directed  that  the  couTeyance 
made  by  Carl  In  his  lifetime  to  the  Andrew 
Hemrt<ai  Investment  Company  be  canceled  on 
the  ground  that  It  was  void. 

The  first  question  presented  the  plead- 
ings and  the  evidence  In  the  case  is  whether, 
at  the  time  that  the  tranaf»  was  made  by 
Carl,  he  had  an  Interest  In  his  father's  es- 
tate, whldi  had  become  Tested,  'and  which 
was  alienable  by  him.  The  Industry  of  coun- 
sel has  resulted  in  the  coUectlcai  of  a  great 
many  authorities  bearing  upon  this  question, 
but  In  view  of  the  point  vomi  which  tbia  case 
mint  ulUmataly  turn,  it  Is  nnnecessafy  to 
review  them  tn  Uils  oi^nlon,  and  we  may 
here  tentftttvely  adopt  the  tbietaj  of  the  ap- 
pdlants  that  0)e  language  of  the  will  Is  not 
ambiguous,  and  that  under  the  sixth  para- 
graph Carl  to^  a  veated  Intmat  immediate- 
ly upon  his  father's  death,  which  interest  he 
could  allmate  before  he  arrived  at  tlie  age 
of  25  years,  and  it  may  furUiemiore  be  as- 
sumed for  Oie  purpose  of  this  case  tliat  Uiere 
was  no  devise  by  Impllcatton  to  Carl's  wMow. 

Tbe  contention  by  the  reiq>ondait  that  the 
conveyance  by  Carl  was  an  express  trust 
conveyance  to  his  mother  may  also  be  assum- 
ed for  the  purpose  of  this  case  to  be  unfound- 
ed, and  It  is  therefore  unnecessary  to  discuss 
the  great  number  of  authorities  bearing  up- 
on the  questlCHi  of  whether  parol  evidence 
was  admissible  to  establish  such  a  trust,  and 
we  may  pass  to  the  question  thahjfa  determi- 
native  of  the  controvCTsy.  W 

The  evidence  shows  that  Caxi,  at  the  time 
he  arrived  at  the  age  of  21  years,  was  redd- 
ing with  his  moth»  in  her  h<nne;  that  he 
had  never  been  engaged  tn  any  self-support- 
ing pursuit  or  vocation ;  that  nether  by 
mental  attainment  nor  education  was  he  fit- 
ted for  any  particular  line  of  aideavor ;  that 
his  business  Judgment  and  expeiioice  woe 
nil;  that  he  vraa  what  might  be  called  the 
typical  son  of  a  self-made  man,  from  whom 
he  nrii^t  taiherit  a  fortime,  but  not  the  native 
ability  whldi  created  It  He  was  d^>endent 
entirely  upon  his  mother  for  whatever 
spending  money  he  had,  and  was  under  her 
control  and  domination.  He  was,  as  she  ex- 
prwsed  It,  good  boy,"  having  a  true  filial 
refrard  for  his  niothw,  obedient  to  her  disci- 
pline and  tmquestioning  ber  antlMTlty.  vr]itdi_ 
althou^  not  asserted  in  any  rigid  manner^ 
was  possibly,  on  that  account,  the  bett«>  ob- 
snred.  He  waa  familiar  with  the  fact  that 
his  brothers  and  sisten  had  placed  thdr 
share  of  his  father's  estate  in  the  mother's 
hands,  and  althou^  death  has  deprived  us 
of  his  tcsdmooy,  It  is  only  fair  to  tKliere  that 
^t  the  atire  atDMspbere  of  the  family  re- 
lationship compeUed  bSm  to  do  Ukewlse  His 
Asre,  which  amounted  at  the  time  well  to- 
wards $l9lkOOa,  was  transferred  for  notliing. 
IT  mare  to  beUev«  tfte  apffcUut^  poaitiott. 


transferred  without  any  assurance  that  ul- 
timately he  might  not  be  the  snhject  of  diar- 
Ity.  In  fact,  If  he  was  to  continue  Uvtag  In 
the  same  manner  In  vUdt  he  had  been  rear- 
ed he  must  thereaftw,  of  necessity,  be  tiie 
subject  of  his  mother^  bounty,  and  must 
await  her  deatii  before  receiving  any  inde- 
P^dent  resources,  and  take  chances  on  what 
they  might  annnmt  to.  The  receipt  by  Carl 
ot  some  95,000  on  or  about  the  time  of  this 
conveyance  is  not  contended  by  the  an>et- 
lants  to  have  been  a  consideration  for  the 
transfer  by  him  of  his  estate,  and,  in  flict,  it 
could  not  Iw  so  in  face  ot  the  provisions  of 
the  will,  which  called  tor  his  sui^rt  and 
maintenance,  and  from  the  further  fact  that 
the  mtmey  was  paid  out  of  the  income  of  the 
estate,  which  Included  Carl's  share  thereof, 
and  from  the  further  fact  that  the  receipt  of 
this  money  was  not  unlifee  the  rec^pt  by  the 
other  childroi  of  similar  amounts.  It  is  not 
necessary  to  diaracterlze  the  lat*  of  docu- 
mentary evidoice  which  might  be  of  assist- 
ance m  determining  the  matters  In  contro- 
versy, nor  to  analyze  and  determine  the  mo- 
tives which  prompted  some  palpable  altera- 
tions in  records  whldi  were  actually  produce 
ed,  and  the  condition  In  which  others  ^pear 
among  the  eiMbita,  nor  to  speculate  upon 
the  conduct  at  the  time  of  Gari's  illnea  and 
death. 

[1]  The  rule— and  it  Is  a  salutary  one— 
which  compels  courts  to  scrutinize  witti  caa- 
Oon  transactions  between  trustees  and  the 
cestuis  que  tmat,  and  to  lay  upon  the  trustee 
the  burden  of  proving  immaculate  faith,  when 
title  of  the  cestuls  que  trust  is  found  in  the 
trustees,  and  espedally  where  that  cestui 
que  trust  is  of  immature  age  and  Judg- 
ment and  eiperiencci  is  a  rule  to  wlildi  the 
facts  of  this  case  imperative  demand  the 
application. 

Under  this  nonintervention  win  the  moth- 
er  became  one  of  the  trustees  for  Carl  (New- 
port V.  Newport,  5  W>ish.  U4,  31  Paa  428; 
Smith  V.  Smith.  15  Wash.  239,  46  Pac.  2i9- 
In  re  Cornett's  Estate^  102  Waati.  254,  173 
Pac  44),  and  under  the  decree  of  distribution 
she  was  referred  to  as  a  trustee.  The  rule 
whidi  we  have  indicated  is  supported  by  a 
veritable  SInbad's  treasure  trove  of  legal  au- 
thorities, and  has  been  so  wrfl  stated  hy  so 
many  courts  and  text-writers  that  it  la  dSt- 
flcult  to  refrain  from  extensive  quotation. 

The  Supreme  Court  of  Tirginia,  in  Brandi 
V.  Buckley,  109  Va.  T&J.  65  S.  B.  652.  qnoted 
tnm  section  956  et  seq.,  Pomeroy-s  Bqnltr 
Jurisprudence,  as  follows: 

•TirMteqiiitj  dees  not  deitr  tiie  poaahOity 
of  valid  transactMDa  between  the  twV^ira^ 
yet  because  *T*ry  fiduciary  relation  imSiea  « 
condiUOB  of  RpenoritT  held  by  onTof  tlil 
parties  ot*p  the  other,  in  eretr  transact^ 
between  them  by  wliich  the  superior  parS^ 
tains  a  possible  benebt.  einity  r^ses  a  TmZ 
anmpcien  against  its  validity,  and      t»  iq»M 
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that  party  the  bttrden  of  provhiff  afflrmatlTdjr 
its  compliaiic*  with  •qiiitiu>le  regnlsites,  and 
of      thereby    OTercomhis    th«  presumption. 

•  •  •  "rhe  court  will  not  allow  the  transac- 
tion between  the  parties  to  stand,  unless  there 
has  been  the  fullest  and  fairest  expUmation  and 
commnnieation  of  avvry  partiealar  resting  in 
the  breast  of  the  one  who  seeks  to  establish  a 
eontraet  irith  the  person  ao  IntmstinK  bim.* 

•  •  *  The  transaction  Is  not  necessarOr 
voidable.  It  may  be  valid;  but  a  presnmption 
of  its  invalidity  arises,  whi<^  can  only  be  over- 
come. If  at  all,  by  dear  evidence  of  good  faith, 
of  fun  knowledge,  and  of  independent  consent 
and  action.  *  *  *  A  purchase  by  a  tmetee 
from  his  cestui  que  trust,  even  for  a  fair  price 
and  without  maj  vndoe  advantage,  or  any  other 
transRction  between  Uiem  by  which  the  trus- 
tee obtains  a  benefit,  is  generally  voidable,  and 
win  be  set  aside  on  behalf  of  the  benefidary; 
H  is  at  least  piima  fade  voidable  upon  the 
mere  facts  thus  stated.  There  is,  however,  no 


without  proof,  or  It  will  throw  Qie  burden  of 
proving  the  faixness  of  the  transaction  upon  the 
purchaser;  and,  if  the  proof  faUs,  the  contract 
will  be  avoided,  or  the  purchaser  will  be  con- 
strued to  be  a  trustee  at  the  election  of  the 
other  party.  The  ground  of  this  rule  is  that  the 
danger  of  allowing  persona  holding  snCb  rela- 
tioni  of  trust  and  influence  with  otiiera  to  deal 
with  them  is  so  great  that  the  presumption 
ought  to  be  against  the  transaction,  and  the 
person  holding  the  trust  or  influence  ought  to 
be  required  to  vindicate  it  from  all  fraud,  or 
to  continue  to  hold  the  property  in  tmst  for 
the  benefit  of  the  ward,  cestui  que  trust,  or 
other  person  holding  a  similar  relation.  •  *  • 

"Sec.  100.  These  prindples  are  applied  In 
their  full  vigor  to  all  contracts  and  sales  be- 
tween trustee  and  cestui  que  trust  The  trus- 
tee is  In  such  a  position  of  otmfldaiee  and  in- 
fluence over  the  cestof  que  trust  that  the  con- 
tract or  bargain  will  either  he  void  or  he  will 
be  a  constructive  trustee,  at  the  election  of  the 


imperative  rule  of  equity  that  a  transacti(m  |  cestui  que  trust,  unless  the  trustee  can  show 
between  the  parties  is  necessarily,  in  every  In-  |  that  the  contract  was  entirely  fair  and  advan- 
atance,  voidable.  It  la  possible  tor  the  trus-  tageous  to  the  cestui  que  trust  The  presump- 
tee  to  overcome  the  presumption  of  Invalidity.  ]  tion  is  against  the  transaction.  •  •  *  The 
If  the  trustee  can  show  by  unimpeachable  and '  general  rule  is  that  the  trustee  shall  not  take 


coDTinchig  evidence  that  the  beneficiary  being 
sni  Juris  had  full  Information  and  complete  un- 
derstanding of  all  the  facts  concerning  the 
property  and  the  transaction  itself,  and  the 
person  vdth  whom  he  was  dealing,  and  gave 
a  i»«rfectiy  free  consent,  and  that  the  price 


benefldally  by  gift  or  purdiase  from  the  ces- 
tui que  trust  even  although  the  aupposed  trus- 
tee and  puichaaer  la  a  mare  intermeddler  and 
not  a  regularly  rec<vnl>sd  trustee;  the  ques- 
tion is  not  whether  or  not  there  is  fraud  in 
fact,  the  law  stamps  the  purchase  by  the  trua- 


paid  was  fair  and  adequate,  end  that  he  made  |  tee  as  fraudulent  per  se,  to  remove  all  tempta- 


to  the  benefidary  a  perfectly  honest  and  com- 
plete disclosure  of  all  the  knowledge  or  in- 
formation concerning  the  property  possessed 
I7  himself,  or  which  he  ml^t,  with  reasonable 
diligence,  have  possessed,  and  that  be  has  ob- 
tained no  undue  or  Inequitable  advantage,  and 
espetdally  if  it  appears  that  the  beneffctacr 
acted  In  the  transaction  upon  the  independent 
information  and  advice  of  some  intelligent 
third  person,  competent  to  give  such  advice, 
then  the  transaction  will  be  sustained  by  a 
cenrt  of  equity.  The  do<i:rine  is  enforced  with 


tion  to  collusion  and  prevent  the  necessity  of 
intricate  inquiries  in  whldi  evil  would  often 
escape  detection,  and  the  cost  of  which  would 
be  great  The  law  looks  only  to  the  facta  of 
the  relation  and  the  purchase.  The  trustee 
must  not  deal  with  the  property  for  his  own 
benefit  *  *  *  And  It  may  b«  said  generally 
that  it  is  difficult  to  find  a  case  where  sudi  a 
transaction  has  been  sustained.  Any  withhold- 
ing of  information,  or  ignorance  of  the  facta 
or  of  his  rights  on  the  part  of  the  cestui  or 
any  inadequacy  of  price,  will  make  such  a  pur- 


the  utmost  stringency  when  the  transaction  Is  ■■  chaser  a  eonstruotive  truatee. 
In  the  nature  of  a  bounty  conferred  upon  the  I    "See.  197.  It  is  thus  seen  that  the  rule 
trustee— a  gift  or  benefit  without  full  consid-  \  against  purclwsinc  by  tmateea,  of  the  cestui 


eration.  Such  a  transaction  will  not  be  aua- 


qne 


tained,  unlesa  the  trust  relation  was  for  the  |  •  • 


traat 


amounts  almost   to  prohibition. 


time  being  completely  suspended,  and  the  ben- 
efidary acted  throughout  upon  independent  ad- 
Tlee,  and  upon  the  fullest  information  and 
kBowladge.** 

And  tbe  court  In  that  case  added: 

"Under  well-established  prindples  of  equity, 
independent  of  the  question  of  actual  fraud, 
transactions  between  parties  occupying  the  re< 
lation  to  each  other  which  existed  between  tbe 
appellant  and  complainant  at  the  time  the  for- 
mer acquired  titie  to  the  trust  subject  are  at 
least  prima  fade  fraudulent" 

Perry  on  Trusts  (Sth  Ed.)  H  194,  197.  and 
428,  In  a  luminous  presratatlon  of  tills  phase 
of  the  law,  says,  inter  alia: 

"Sec.  194.  •  •  •  Thus,  if  a  parent  buys 
property  of  his  child,  a  guardian  of  his  ward, 
a  trustee  of  his  cestui  que  trust,  an  attorney 
eC  bis  client,  or  an  agent  of  his  prindpal,  eqnl- 
tr  win  dther  avoid  tiie  oontraet  altogetiior. 


"Sec.  427.  *  *  *  No  other  rule  would  be 
safe,  nor  would  it  be  possible  for  courts  to  ap- 
ply any  other  rule,  as  between  trustee  and  ce»- 
tui  que  trust   •   •  • 

"Sec.  428.  •  •  •  Nor  can  the  trustee 
make  any  contract  with  the  cestui  que  trust 
for  any  benefit,  or  for  the  trust  property,  nor 
can  he  accept  a  gift  from  the  cestui  que  trust 
The  better  ophiion,  however,  is  that  a  trustee 
may  purchase  of  tbe  cestui  que  trust  or  ac- 
cept a  benefit  from  liim,  but  the  transaction 
must  be  beyond  svspidon;  and  tbe  burden  Is 
on  the  trustee  to  vindicate  the  bargain  or  gift 
from  any  shadow  of  suepichni,  and  to  show  that 
it  WSB  perfectly  fair  and  reasonable  in  every 
respect,  and  courts  will  scrutinize  the  transac- 
tion with  great  severity." 

The  strength  of  the  position  Indicated  by 
these  autborities  cannot  be  Increased  by  re- 
citing from  the  legion  of  additional  author- 
itlw.   Michoud  T.  Qlrod,  45  U.  S.  (4  HowO 
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503,  11  U  Ed.  1076;  State  t.  Oulhane,  78 
Conn.  622,  63  Atl.  636 ;  Batman  v.  Whipple, 
2S  R.  I.  578,  57  Atl.  379;  Keith  T.  KeUam 
(C.  C.)  35  Fed.  243 ;  Swift  T.  Craighead  (N. 
J.)  70  Atl.  666;  Heeder  v.  Meredith,  78  Ark. 
Ill,  03  S.  W.  558,  115  Am.  St.  Rep.  22;  Gas- 
sert  V.  Strong,  38  Mont.  18,  98  Pac  407 ;  Clay 
V.  Thomas,  178  Ky.  199,  108  S.  W.  762,  1  A. 
L.  E.  738. 

The  principle  has  been  recognized  by  this 
court  in  Gardelle  v.  Meeker,  3  Wash.  T.  178, 
13  Pac.  709;  O'Nelle  v.  Temes,  82  Wash.  628, 
73  Pac.  602;  In  re  Goes'  Estate,  73  Wash. 
330,  132  Pac.  400;  Stewart  T.  Baldwin,  86 
Wash.  63,  140  Pac.  662.  Kor,  as  we  read 
them,  do  the  cases  of  Couchman's  Adm'r  t. 
Couchman.'OS  Ky.  100,  32  S.  W.  283,  GlCford 
T.  Thorn,  0  N.  J.  Eq.  702,  and  WlUlams  v. 
Canary,  240  Fed.  344,  161  C.  a  A.  802.  es- 
tablish any  other  principle. 

Under  this  nile  the  fact  that  the  trustee 
Is  found  In  possession  of  the  property  of  her 
cestui  que  trust  places  upon  her  the  burden 
of  showing  the  utmost  good  faith.  The  tes- 
timony tn  this  case  eetablidies  no  such  situa- 
tion. 

[2]  However  strong  the  rule  may  be  In  de- 
nying to  the  trustee  the  right  to  acquire 
the  property  of  the  cestui  que  trust  without 
full  consideration  and  free  from  the  slightest 
taint  of  suspicion,  the  courts  are  Just  as 
alert  to  set  aside  unconscionable  transac- 
ti<HiB  between  parent  and  child.  The  Su- 
preme Court  of  Illinois,  in  the  case  of  White 
V.  Boss,  lao  111.  56,  43  N.  E.  8S6,  bad  before 
It  an  action  resanbling  the  situation  present- 
ed In  this  case,  and  at  the  expense  of  leng- 
thening this  opinion  to  an  almost  unwarrant- 
ed length,  we  will  quote  from  that  decision: 

"The  third  groimd  or  proposition  upon  whldi 
the  decree  is  sought  to  be  sastalned,  and  the 
one  which  we  find  fa  sostalned  by  the  evi- 
dence, and  supported  by  abuodaat  anthority, 
may  be  stated  tiiua:  That  at,  before,  and 
after  the  time  or  times  when  the  deeds  in  qaes- 
tion  were  made  and  delivered,  the  relation  of 
parent  and  child  existed  in  its  full  vigor  be- 
tween the  mother,  Ann  White,  and  the  daugh- 
ter, Annie  C.  White;  that  the  position  of  the 
mother  was  one  of  dominance  and  authority 
over  the  daughter,  end  d  tiie  daughter  of  de- 
pendence npon  the  mother;  that  the  daughter 
confided  in  and  tmated  her  mother  implicitly; 
that  the  mother  was  already  possessed  of  an 
abundance  of  means  for  her  own  snpport— even 
of  wealth— and  that  the  property  conveyed  to 
the  mother  by  the  danghter  was  of  large  value, 
exceeding  ^0,000,  and  embraced  her  entire 
estate,  and  substantially  all  her  means  of  sup- 
port; that  the  daughter  wa»  an  Invalid,  with- 
out any  busineaB,  occupation,  or  profession, 
wholly  unacquainted  with  basinesa  affairs  and 
the  forms  and  instmmentalities  by  which  con- 
veyances of  property  are  made  from  one  per- 
Bon  to  anotlier,  and  wholly  nnable,  by  reason 
not  only  of  bad  health,  but  of  lack  of  bnainesB 
education,  training,  and  experience,  to  earn  her 
own  living;  that  nothing  was  P"fd  o"!^"®^,*** 
be  paid  to  the  daughter.  Aimie  C.  Whiti^  for 


all  the  vast  property  ao  conveyed;  that  she  had 
no  Independent  advice,  and  did  not  understand 
that  ahe  was  divesting  herself  abs<rfutely  of 
all  her  property  rights;  that  the  gift  was  im- 
provident and  unreasoiwble  on  the  part  c»f  the 
danghter  to  make,  and  unconscionable  on  the 
part  of  the  mother  to  accept;  and  that  under 
such  circumstances  the  presumption  of  undue 
influence  arises,  and  that  the  conveyances  in 
question  were  obtained  by  undue  influence  of 
the  mother  over  the  daughter;  and  that  the 
burden  of  proof  is  on  the  mother,  and  those 
iHaiming  under  her,  to  show  that  the  daughter 
m!ted  ind^endently,  advisedly,  and  of  her* 
own  free,  intelligent  will  and  accord,  unin- 
fluenced by  the  reriplent  of  so  munificent  a 
gift;  and,  no  such  proof  having  been  made, 
that,  independently  of  any  question  of  actual 
fraud,  the  transaction  mast  be  held  to  be 
constructively  fraudulent,  and  that  a  court  of 
equity  will  raise  a  constructive  trust,  and 
fasten  it  npon  the  conscience  of  the  holder 
of  the  legal  title,  and  convert  such  holder  into 
a  tmstee  for  the  par^  who,  in  equity,  is  re- 
garded as  the  bakefldal  owner. 

"The  ultimate  facts  stated  in  the  last  prop- 
osition are  established  by  the  evidence  in  this 
case,  and  are  in  snbstantial  accordance  with 
the  findings  of  the  two  (dumcellors,  who  on  dif- 
ferent trials  beard  the  case  below  on  both  oral 
and  written  testimony.  That  such  conveyances 
of  property,  made  under  such  circumstances, 
are  presumptively  voidable,  there  can  be  no 
reasonable  doobt  ThU  rule  In  eqnity  la  ea- 
tablished  by  the  great  weight  «t  authority,  both 
in  Etngland  and  ttiis  conntry,  and  ia  founded  on 
prindplea  of  justice  and  morality,  *  *  *  la 
sndi  cases  courts  of  eqnity  will  interfere  upon 
grounds  of  public  policy,  or,  as  often  stated, 
for  the  preservation  of  mankind;  and,  unless 
the  donee  can  show  affirmatively  that  the  trans- 
action is  'a  righteous  one,'  it  will  be  set  aside. 
It  is  contended  by  appellants  tbat  such  Is  not 
the  rule  in  this  conntry,  bnt  that  the  parental 
authority  over  the  child  is  only  a  dreomstanee 
to  be  proved  with  othera  tending  to  eatabUah 
undue  influence;  that,  notwithstanding  a  oon- 
veyance  or  gift  be  shown  to  have  been  made  by 
the  child  to  the  parent  at  a  time,  though  of 
full  age,  when  the  child  was  under  the  do- 
minion of  the  parent,  still  the  transaction  can- 
not be  impeached  without  some  affirmative 
proof  of  the  exercise  of  undue  inflaence  on  the 
part  of  the  parent,  or  tbat  the  parent  waa  guil- 
ty of  some  fraud,  imposition,  or  wrongdoing 
in  obtaining  the  advantage  bestowed;  and  It 
is  claimed  that  their  contention  Is  supported 
by  the  authority  of  the  Supreme  Court  of  the 
United  States  in  Jenkins  v.  I'ye,  12  Pet.  241, 
♦  •  •  In  Jenkins  v.  Pye  the  father  paid  a 
valuable,  though  perhaps  an  inadequate,  con- 
sideration for  the  property  conveyed,  and  the 
doctrine  of  laches  was  also  applied  as  a  ground 
for  denying  relief.  In  a  separate  opinion,  Mr. 
Justice  Catron,  while  concurring  in  the  <ieci- 
«on  of  the  case  on  the  ground  of  laches,  took 
issue  with  the  opinion  of  the  court  deliversd 
by  Mr.  Justice  Thompson  on  the  other  brandi 
of  the  case.  In  the  subsequent  cases  of  Tay- 
lor V.  Taylor.  8  How.  184,  and  Allore  v  Jewell 
94  U.  S.  506,  the  doctrine  as  annon'nced  by 
the  same  court  does  not  materially  dilfer  from 
the  general  current  of  authority  on  the  subject 
and  the  question  of  unreesonableneaa  and  nit- 
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fnirneBs  in  the  tranBaetion  1b  made  to  cat  an 
imiurtant  figure.  Jadge  Story,  in  his  work  on 
Equity  Juriapradence,  Vol.  1,  §  S09,  sa^B: 
The  natural  and  juet  influence  whic^  a  par- 
ent has  over  a  child  renders  it  peculiarly  im- 


tiouanaas  on  the  part  of  the  parent,  It  night 
be  jaatlr  contended  that  the  role  woald  be  a 
harsh  one  that  vould  cast  the  harden  of  proof 
on  the  parent,  or  on  tboee  claiming  under  him. 
to  prove  that  no  undue  influence  waa  resorted 


portant  for  courts  of  justice  to  watch  over  and !  to  to  obtain  the  gift.  But  where,  aa  in  this 


protect  the  interests  of  the  latter,  and  there- 
fore all  contracts  and  conveyances  whereby 
benefits  are  eecored  bj  children  to  their  par- 
ents ara  ohjecti  of  Jealonsy,  and.  if  tiiey  ate 
not  entered  into  with  acrapulotia  goof  faith, 
and  are  not  reasonable  under  the  circumstanc- 
es,  they  will  be  Bet  aside,  unless  third  persons 
have  acquired  an  interest  under  them.'  So  in 
Perry  on  Trusts  it  is  said  that,  while  courts  of 
equity  will  scrutinize  conreyances  of  property 
by  (^ildreo  to  their  parents,  they  are  not  pri- 
ma facie  void,  but  that  there  must  be  some 
affirmative  proof  of  undue  influence  or  other 
improper  conduct  to  render  the  transaction 
veld.  But  it  la  also  aaM  that:  The  poaltion 
end  influence  of  a  parent  over  a  child  are  so 
controlling  that  the  transaction  should  be  care- 
fully examined,  and  sales  by  a  child  to  a  par- 
ent must  appear  to  be  fair  and  reanonable.' 
So,  also,  in  Hill.  Trustees,  157.  it  Is  said  that, 
"Every  contract  or  conveyance  whereby  bene- 
fits are  secured  to  parents  by  their  difldren 
must  be  perfectly  fair  and  reasonable  in  all  its 
tenna  and  drcnmstanees,  or  otherwise  it  will 
be  set  aside.'  It  ia  true  the  author  aaya  that 
bdore  thia  will  be  done  it  irill  be  neceaaazy  to 
prore  tbe  exerdae  of  undue  influence,  or  to  es- 
tablish some  other  case  of  actual  or  construc- 
tive fraud  against  the  parent  So,  too,  in  the 
citation  from  Newland  on  Contracts,  the  au- 
thor makes  the  reasonablenesa  of  the  transac- 
tion an  important  element  It  is  there  said 
that  equity  has  refused  to  interfere  because 
at  the  mere  rdation  of  parent  and  child,  ea- 
pecially  where  the  agreement  was  reasonable, 
or  entered  into  to  effect  a  laudable  purpose. 
In  OUpbant  t.  Urarridge.  142  Bl.  100,  SO  N.  E. 
884,  tibia  court;  In  eostalning  a  deed  of  gift 
from  father  to  child,  said  (page  170,  142  m. 
and  page  834,  30  N.  E.):  *Nor  does  any  pre- 
sumption of  fraud  arise  from  the  fact  that  the 
grantor  ia  the  father  of  the  grantees.  In  the 
case  of  a  gift  from  a  child  to  a  parent  undue 
faiflnence  may  be  inferred  from  the  relation  it- 
self, bat  never  where  the  gift  la  from  the  par- 
ent to  the  child.*  In  Finucan  v.  Eendig,  100 
m.  198,  and  Patterson  v.  Johnson,  118  lU.  S69, 
this  court  (Datinctly  recognizes  the  question  of 
unreaaonaUenesa  and  Improvidence  in  the 
transaction  as  an  element  to  be  considered  in 
determining  its  binding  force  upon  the  parties. 
In  the  latter  case  bxkSi  facts  and  clrcumstanc- 
ea  were  proved  as  showed  the  transaction  a 
reasonable  and  proper  one,  and  this  court  said 
(page  672) :  The  record  shows  that  there  was 
no  influence  whatever  used  by  the  father  to 
procure  the  deed,  and  that  it  waa  made  by  the 
dan^tera  of  their  own  volition.  The  making 
of  the  deed  waa  a  graceful  tribute  of  filial  af- 
fection.' If  a  ctiild  posseadng  wealth  should, 
while  under  parental  control,  though  past  ml- 
noiitr,  make  a  deed  of  gift  of  property  of  sub- 
stimtiw'  value  to  bis  indigent  parent,  sufficient 
to  roaintftj"  ndx  parent  in  comfort,  and  even 
eli^ance,  the  remainder  of  his  life,  but  reserv- 
ing anfficieDt  for  his  own  needs,  thus  elimiuat- 
ing  from  the  transaction  all  improvidence,  all 
onreasonableneaa,  and  aQ  apparent  unconscien* 


case,  the  transaction  appears  to  have  been  an 
improvident  and  unreasonable  one  for  the  child 
to  enter  into,  and  one  apparently  involving  the 
taking  of  an  unconsdonahle  advantage  by  the 
parent  in  accepting  and  retaining  the  proper^, 
there  can  be  no  doubt,  from  the  standpoint  of 
any  well-conddered  case,  that  the  burden  of 
proof  is  cast  upon  the  parent  to  prove  that  the 
transaction  was.  In  the  language  often  used, 
'a  rigbteoaa  one.' " 

See,  also,  Taylor  v.  Taylor,  8  How.  183, 12 
L.  Ed.  1040,  where  the  Supreme  Court  of  the 
United  States  in  a  long  opinion,  reviewed  the 
theory  Involved  here,  and  stated  the  rule 
with  extreme  clarity  and  force,  saying: 

**'But  when  such  a  relation  [the  fiduciary 
one]  does  exist,  courts  of  equity,  acting  upon 
this  superinduced  ground,  in  aid  of  general 
morals,  will  not  suffer  one  party,  standing  in 
a  situation  of  which  he  can  avail  himself 
against  the  other,  to  derive  advantage  from 
that  drcnmstonce.*  *  *  *  It  la  shown  that 
the  grantor  In  this  deed,  tfaoogh  <a  age,  had 
little  more  than  attidnad  to  majori^;  that  she 
was  living  in  the  hoase  with  her  parenta,  her 
only  home,  and  may  fairly  be  presumed  to  have 
been  liable  to  the  infiuence  of  feelings  and  hab- 
its which,  In  the  absence  of  contravening  evi- 
dence, woold  control  the  dispositions  and  con- 
duct of  a  youthful  female  thus  situated.  She 
might  be  molded  to  almost  anythiug,  in  compli- 
ance with  the'  earnest  wishes  (with  her  habit- 
oally  yielded  to  aa  commands)  of  her  parenta. 
*  *  *  And  it  has  been  argued  that,  vrith  her 
knowledge  of  the  ritnatlon  of  her  parenta,  the 
impulsea  of  fiUal  duty  and  afFedion  might  of 
themselves  have  formed  a  enfl!dent  groundwork 
for  the  complainant's  conveyance.  However 
hazardous  It  might  be  to  prescribe,  aa  a  rule 
of  right  or  of  property,  imperfect  obligations 
which  the  law  does  not  originally  enforce,  this 
argument  can  be  deemed  satisfactory  In  In- 
stances only  in  which  the  motives  supposed  to 
enter  Into  such  obligations  are  shown  to  have 
been  free  and  unconstrained  in  their  operation. 
In  the  present  instance,  too.  Independently  of 
the  influences  which  will  he  shown  to  have  been 
brought  to  bear  upon  the  transaction.  It  is 
thought  that  the  injunctions  of  fiUal  duty  and 
affection  would  have  demanded  sometliing  lees 
than  the  surrender  of  all  possessed  by  the 
grantor.  •  •  *  Nay,  it  would  seem  that 
proper  parental  tenderness,  and  solidtude  for 
tbe  welfare  of  tbe  child,  or  tbe  true  principles 
of  rectitude  and  fairness,  would  have  permitted 
nothing  beyond  this.  •  •  *" 

See,  also,  liUdlngton  t.  Fatton,  lU  Wis. 
208,  86  N.  W.  671 1  Waltem  t.  Walters  (N. 
M.)  188  Pae.  1105,  and  this  court's  oplntos 
In  Muzzy  v.  Thompkinson,  2  WBab.  ftl8,  27 
Pac.  456,  28  Pac.  682.  This  appears  In  the 
Muzzy  Case,  supra: 

"If  we  seek  undue  influence  in  this  case,  it 
ia  aa^  UmaA.  *  *  *  Of  reaaonablenesa  In 
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this  arrsngement  there  was  none,  nnleas  It  be 
considered  reasonable  in  every  case  for  a  fa- 
tiier  to  take  from  Us  child  her  real  estate  with- 
out conaideratioB.  •  • 

[S]  So  here,  the  burden  being  upon  Mrs. 
Hemrlch  to  show  that  her  acquisition  of 
Carl's  property  was  proper,  she  has  not  sus- 
tained it.  The  whole  transaction,  with  all 
its  surrounding  drcunfstances,  and  the  tes- 
timony ofFwed  in  support  of  It,  all  must  con- 
vince a  court  of  equity  that,  while  there  may 
not  have  been  actual  fraud,  there  was  undue 
Influence  and  constructlTe  fraud,  and  that 
the  trial  court  was .  correct  in  determining 
that  Carl's  share  d  the  estate  should  go  to 
the  reapondmt 

As  to  the  value  ot  Qiat  shares  the  record  Is 
bulging  wlUi  testimony  directed  to  the  cor^  '■ 
red)  Taluation.  ot  the  estate,  and  after  a 
palnstafcliv  review  of  It  we  cannot  say  that 
the  trial  court  did  not  arriTO  at  ttie  correct 
amount,  although  there  is  oon^derable  room 
for  argnmrat  that  it  might  correctly  have 
been  increased  to  a  ctmsiderable  extent. 

[4]  Laches  are  urged  against  the  respwd- 
ent's  action,  and  the  case  at  Jenkins  t.  Py^ 
12  Pet  241,  9  I/.  Ed.  lOTO,  where  there  had 
been  a  20-year  dday,  and  Rlj^Ie  t.  Kueh- 
ne,  100  Hd.  672,  60  Atl.  464,  where  one  of 
8  years  had  occurred,  are  dted  as  author- 
ities, but  we  find  here  no  delay  in  asserting 
parl's  rights,  and  no  Injury  has  been  caused 
by  not  beginning  an  action  earlier  than  was 
done. 

We  will  now  pass  to  two  other  questions 
which  are  presented  by  tiie  record. 

The  lower  court  allowed  a  per8<Hial  judg- 
ment against  Amelia  Hfflnrlch  In  the  suni  of 
$10,000,  arising  from  the  sale  by  her  of  what 
was  known  as  the  Capital  Hill  home  proper- 
ty, the  proceeds  of  which  she  distributed  by 
giving  each  of  the  children  tbe  sum  of 
$10,000.  The  boobs  show  that  the  cash  pay- 
ments were  niade  to  all  but  Mrs.  Scruby  and 
Carl,  and  the  testimony  as  to  them  Is  that 
they  did  not  desire  the  cash,  but  allowed  the 
mother  to  keep  It  and  pay  them  6  per  cent 
interest  on  it.  This  testinmny  Is  contradict- 
ed, but,  as  we  read  It,  we  are  not  Inclined 
to  disagree  with  the  conclusion  arrived  at  by  , 
the  trial  judge,  who  was  more  advantageous- 
ly situated  to  pass  upon  Its  credibility 
than  we. 

[8]  The  nest  minor  point  urged  by  the  ap- 
pellant is  that  the  judgment  In  favor  of  the 
respondent  against  Katherlne  Scruby  and 
her  husband,  based  upon  a  deed  made  by 
Carl  after  he  arrived  at  his  majority,  to  his 
sister,  was  erroneous.  The  court  held  this 
conveyance  was  without  consideration  and 
void.  We  are  of  the  belief,  from  the  testi- 
mony, that  Andrew  Hemrlch  had  expressed 
during  his  lifetime  bis  Intention  of  living  a 
certain  piece  ct  property  to  his  daughter, 


and  that  In  fnrtberance  of  this  Intentton,  tSie 
Andretr  Hemrldi  InveMment  Caopany  ex- 
ecuted this  deed,  and  Carl  vben  he  arrived 
at  the  age  of  21^  m  ordw  to  compete  his 
sister's  title,  gave  his  deed  to  her,  and  al- 
though Oils  iras  without  consideration,  we 
do  not  think  that  it  Is  the  basis  of  a  taOg- 
m&at  against  Mrs.  Scrnt^,  and  the  action  of 
the  trial  court  in  granting  sutih  Jndgmmt  la 
reversed. 

Upon  Qie  whole  record  the  superior  court's 
judgmmt  is  afilrmed,  except  as  to  the  judg- 
ment against  flie  Scrubys  on  the  lot  receiv- 
ed by  deed  ftrom  CarL  The  respondent  is  al- 
lowed costs  against  all  the  appdlants  except 
the  Scrubys,  who  are  awarded  costs  In  Oie 
sum  of  9100  against  the  appelant 

PARKER,  C.  J.,  and  MIXCHEUb  and 
TOLMAN,  JJ^  concur. 


STEWART  et  al.  V.  ULRICH.    (No.  16514.) 

(Supreme  Court  of  Washington.    Sept  IS. 
1021.) 

1.  Partnership  «s>92— ReMwal  of  lease  Ukn 
by  partner  Issres  to  benefit  of  firm. 

Where  one  partner,  without  the  knowledge 
of  his  copartner,  takes  for  his  own  benefit  a 
renewal  of  a  lease  held  by  the  firm,  the  lease 
so  taken  inures  to  the  benefit  of  the  firm,  the 
partner  taking  It  holding  as  a  constroctlve 
trustee,  bat  Bach  is  cot  true  where  negotia- 
tions for  the  renewal  of  the  lease  are  open  and 
aboTe  board,  and  are  incomj^ete  at  tiie  time  of 
dissolatlon  of  partnership. 

2.  Partnership  ^92— Agreement  of  partner  to 
Join  lessor  In  business  at  tsrmlsalfon  of 
lease  to  firm  held  not  ta  givi  other  partsars 

cause  of  action. 
An  agreement  of  defendant  partner  of  a 
firm  engaged  in  operating  a  billiard  room,  with 
the  lessor  and  owner  of  the  building,  to  engage 
in  the  billiard  business  at  the  expiration  of  the 
lease  with  the  partnership,  did  not  ^ve  to 
other  members  of  the  firm  a  cause  of  action 
against  defendant,  from  the  mere  fact  that  de- 
fendant concealed  such  agreement  from  them, 
in  the  absence  of  any  showing  that  the  partner- 
ship would  not  terminate  with  the  lease,  or  at 
will,  without  giving  rise  to  a  cause  of  action  to 
recover  damages  for  its  disruption,  or  show- 
ing of  fraudnlent  and  wrongful  acts  of  defend- 
ant to  prevent  a  renewal  of  the  lease,  not- 
withstanding that  assets  of  the  partnership 
were  sold  to  the  lessor  without  knowledge  that 
defendant  was  to  enter  Into  bosiness  with  him. 

Department  2. 

Appeal  from  Superior  Court  Spokane 
County;  Joseph  B.  Lendsley,  Judge. 

Action  by  Grant  A.  Stewart  and  others 
against  William  P.  TJlrlch.  Judgment  for  de* 
fendant  dismissing  the  action,  and  plain- 
tiffs appeaL  Aflbmed. 
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AUea,  Winston  ft  Allen,  of  fl^Kftane,  fot 
appellants. 

Turner,  Nnzum  &  Nuzum,  and  Wakefield 
*  Wltherspoon,  all  of  Spokane,  for  re* 
spondent. 

TOLMAN,  J.  From  an  order  sustaining  a 
demurrer  to  the  second  amended  complaint, 
and  Judgment  diflmlaalng  tbe  action,  tills 
cause  Is  brought  here  on  appeal.  TbB  taiB 
question  to  be  determined  la,  Doea  tb»  coay 
plaint  state  a  cause  of  action? 

After  setting  forth  that  the  plaintiffs  and 
the  defendant  had  been  copartners  engaged 
Id  the  operation  of  a  billiard  parlor,  which 
bad  been  very  profitable  financially.  It  is 
alleged  that  on  January  9,  1919,  the  partnras 
entered  into  a  written  agreement  which  Is 
made  a  pert  of  the  complaint,  by  the  terms 
of  vrhlch  Grant  A.  Stewart  and  Dayton  EC. 
Stewart,  theretofore  owners  of  a  one-half  In- 
terest in  the  business,  sold  to  B.  B.  Stewart 
and  William  P.  Ulrlch  one-half  of  their  then 
interest,  or  a  one-fourth  interest  In  the  busi- 
ness, and  purported  to  lease  to  such  grantees 
the  remaining  one-fourth  Interest  which  they 
retained,  for  a  period  of  one  year  from  Jan- 
uary 6,  1919,  for  a  consideration  of  $600  per 
month  for  the  term,  mie  agreement  further 
provided  for  an  Invaitory,  assumption  of  In- 
debtedness by  the  purchasing  partners,  and 
means  by  which  the  severs^  intn^sta  and 
rights  could  be  determined  a^he  md  of  the 
year,  and — 

'^t  ia  further  nnderfltood  and  agreed  by  and 
between  the  perties  hereto  that  the  pertner- 
Bhlp  heretofore  existing  between  the  parties 
hereto  shall  be  terminated,  and  that,  bo  long 
as  the  said  parties  of  the  first  part  shall  main- 
tain each  an  undivided  one-eighth  interest  in 
aaid  budneaa,  or  either  of  the  parties  of  the 
first  part  hereto  shall  own  less  than  a  one- 
foarth  interest  in  said  business  that  neitiier  of 
tiie  parties  of  the  first  part  herein  shall  have 
any  right  to  dictate  the  policy  of  said  bnsiness 
or  be  employed  in  said  business  without  the 
consent  of  the  parties  of  the  second  part 
herein,  and  that  the  interest  of  said  parties  of 
the  first  part  after  January  5,  1920,  shall  <uily 
be  that  of  an  owner  of  an  undivided  one- 
fonrtb  Interest  in  and  to  the  flztares,  stock  and 
appliances  of  said  business,  as  aboTe  ststed 
and  referred  to,  and  the  parties  of  the  aecood 
part  aball  only  account  to  said  parties  of  the 
first  part  herein  in  that  instance  for  an  undi- 
vided oue-fourtb  of  the  net  profits  of  ssld, 
banness,  after  deducting  a  salary  for  each  of 
the  parties  of  the  second  part  herein  of  tbirt? 
(fSO)  dollars  per  week." 

And  alao: 

"It  ia  further  understood  and  agreed  by  and 
between  the  parties  hereto  that  the  parties 
have  a  lease  to  the  premises  in  which  said 
business  ia  now  located,  and  that  the  said  first 
parties  do  hereby  transfer  and  assign  unto  said 
parties  of  the  second  part  herein  an  undividod 
one-fourth  (^)  interest  in  and  to  said  lease, 
and  do  hereby  retain  an  undivided  one-fourth 
(H)  interest  in  and  to  said  leaae;  and  in  caae 
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said  parties  of  the  second  part  herein  ^all 
obtain  a  renewal  or  extension  of  said  lease 
prior  to  its  expiration  or  upon  the  expiration, 
and  said  parties  of  the  first  part  are  stiU  the 
owners  of  said  nndivided  one-fonrtb  (%)  Inter- 
est in  said  bnsineBs,  then  and  in  that  wvnt 
said  parties  of  the  first  part  shall  be  futiaed 
to  an  undivided  one-fourth  (%)  Interest  In 
said  lease." 

It  Is  further  charged  In  the  complaint: 

"Some  time  prior  to  the  1st  day  of  Decem- 
ber, 1910,  the  defendant  conceived  and  placed 
into  operation  a  plan  and  scheme  to  cheat  and 
defraud  the  plaintiffs  out  of  their  interest  in 
the  aforesaid  billiard  parlor,  whereby  he  could 
avoid  his  agreement  contained  in  Exhibit  A  to 
make  the  plaintiffs  herein  co-owners  and  jointiy 
interested  in  any  extension  of  the  aforesaid 
lease. 

**In  pursuance  of  tiie  said  scheme  and  plan, 
he  made  and  entered  Into  an  agreement  either 
orally  or  in  writing,  the  exact  terms  of  which 
are  to  these  plaintiffs  unknown,  whereby  one 
James  Durkin,  the  owner  of  and  in  charge  of 
the  property  where  the  said  business  wss  being 
maintained  and  conducted,  should  refuBe  or  fail 
to  execute  an  extension  of  the  old  lease,  and 
whereby  the  property  belonging  to  the  parties 
hereto  should  apparently  be  sold  to  the  wld 
James  Durkin  who  should  thereafter  conduct 
the  said  business.  Pursuant  to  said  scheme 
he  procured  and  caused  the  said  Durkin  to  give 
a  formal  notice  of  the  termination  of  said  lease 
and  of  his  refusal  to 'extend  or  continue  the 
same,  or  to  grant  a  new  lease,  and  notified 
plaintiffs  that  he  desired  possession  of  the 
premises.  Pursuant  to  said  scheme  and  plan 
to  defraud,  the  defendant  further  urged  and 
recommended  to  the  plointifPs  that  the  parties 
hereto  should  sell  to  the  said  James  Durkin  at 
a  low  price  the  property  of  the  parties  hereto, 
situate  in  said  billiard  parlor,  and  by  hla  in- 
sistent advice  and  urging,  the  said  plaintiffs, 
being  ignorant  of  the  facts  hereinafter  alleged, 
did  agree  to  sell  and  did  sell  apparently  to 
James  Durkin,  the  personal  property  in  said 
place  of  business  for  a  sum  not  exceeding  its 
actual  cash  value  as  secondhand  goods  at  forced 
sale,  with  no  allowance  for  good  will,  or  lease 
of  said  premises. 

"(5)  At  all  times  since  the  time  when  defend- 
ant conceived  the  said  scheme  to  defraud  plain- 
tiffs, defendant  bad  sn  agreement,  oral  or  in 
writing,  with  the  said  Durkio,  the  exact  terms 
of  which  are  unknown  to  plaintiffs,  and  plain- 
tiffs on  information  and  belief  aver  the  fact 
to  be  that  the  said  agreement  was  to  the  effect 
that  tbe  said  Durkin  would  refuse  to  renew 
the  said  lease  or  make  a  new  lease  of  said 
premises;  that  he  should  demand  possession 
tbereof  from  the  plaintiffs  hereto;  that  the  said 
Durkin  and  the  defendant  should  then,  in  real- 
ity, purchase  from  the  parties  hereto  the  prop- 
er!^ aforesaid  and  continue  to  operate  the 
said  business,  theretKT  exdadlng  the  plaintiffs 
from  their  rightful  interest  therein, 

"(6)  That  as  a  part  and  parcel  of  said 
scheme  to  defraud  the  defendant,  by  reason  of 
the  represcDtatioDs  aforesaid,  and  not  other- 
wise, procured  tbe  plointifts  to  enter  into  an 
agreement  on  the  22d  day  of  December,  1919, 
a  true  and  correct  copy  of  whi<ih  is  hereto  at- 
tached marked  Exhibit  B,  and  made  a  part 
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hereof,  t^t  the  idaintiffB  entered  into  said 
agTeeoieiit  solely  and  exclosiTelr  because  of  the 
fraaduleDt  represeDtatioDs  aforesaid,  and  rely- 
ing thereon,  and  woold  not  have  entered  into 
said  agreement  aave  and  except  for  aaid  repre- 
sentations." 

Exhibit  B  referred  to,  and  made  a  part  of 
the  complaint,  omitting  the  formal  parts,  is 
as  follows : 

"Wbereaa,  the  partiea  of  the  firet  part  herdn 
are  the  owners  of  an  nndivided  one-fourth  In- 
terest in  and  to  that  certain  bosinese  known  as 
the  Imperial  Billiard  Parlora,  sitnate  at  No. 
416  Main  BTenue,  in  the  city  of  Spokane,  coun- 
ty of  Spokane,  state  of  Washington; 

"Whereaa,  the  parties  of  the  second  part 
herein,  have  purchased  from  the  parties  of 
the  first  part  herein,  the  entire  interest  In  and 
to  the  said  business  and  all  property  of  every 
Mnd,  character  and  description  belonging  to  the 
said  parties  of  the  first  part,  as  evidenced  by 
bm  of  sale  this  day  executed  by  the  parties  of 
the  first  part  to  the  parties  of  the  second 
part  herein;  and 

"Whereas,  it  is  the  Intention  of  the  parties 
hereto  to  dissolve  the  partnership  heretofore 
existing  between  the  parties  of  the  first  part 
and  the  parties  of  the  second  part  herein: 

"Now,  therefore,  in  consideration  of  the  sum 
of  one  ($1)  dollar  and  other  good  and  valuable 
considerations,  the  parties  hereto  do  hereby 
agree  that  the  partnership  hereinbefore  existing 
between  the  parties  of  the  first  part  and  the' 
parties  of  the  second  part  herein  be,  and  the 
same  Is  hereby  dissolved,  the  parties  of  the 
second  part  herein  assuming  any  partnership 
oUIgations  m  shown  by  the  books  of  th«  com- 
pany as  of  thia  date. 

"It  is  further  understood  and  agreed  by  and 
hetfveen  William  l:  Ulrldi  and  B.  B.  Stewart 
that,  whereas  a  contract  has  been  entered  into 
for  the  ssle  of  said  business  as  of  February  1, 
1920,  that  the  partnership  existing  between 
the  said  B.  B.  Stewart  and  WiUiam  P.  Ulrich 
shall  be  dissolved  as  of  said  date  and  that  the 
assets  of  said  copartnership,  after  paying  all 
debts  and  liabilities,  shall  be  distributed  in  equal 
portions  to  the  said  B.  B.  Stewart  and  William 
P.  Ulrich." 

The  complaint  dxorges  the  carrying  out  of 
the  alleged  scheme  to  defraud,  and  that  the 
defendant  and  Ourkin  entered  into  posses- 
sion of  the  business  on  February  1,  1020,  as 
equal  owners,  and  have  since  conducted  the 
same  as  such,  deriving  large  profits,  the  share 
of  which  realized  by  the  defendant  up  to  the 
time  of  the  filing  of  the  complaint  being 
about  $100,000,  and  concludes  with  a  prayer 
for  an  accounting;  that  the  plaintiffs  be 
decreed  to  be  the  owners  of  five-^htbs  of 
all  profits  accruing  to  the  defmdant  from  the 
business  after  February  1,  1920.  and  tor 
general  relief. 

[1]  It  Is  the  contention  of  appellants  that, 
notwithstanding  the  language  of  the  contract 
of  January  0,  1919.  the  partnership  was  not 
thereby  tet-minated.  and,  slnc-e  the  partners 
atood  in  a  fiduciary  relationship  one  to  the 


other,  any  rights  thereafter  obtained  by  fbn 

deCendant  for  his  IndlTidoal  ben^t,  to  which 
the  copartnentalp  waa  «itttled,  would  be  by 
falm  held  in  tmst  for  the  copartnmbip, 
a  principle  whidi  we  have  heretofMC  ajfsvow- 
ed  In  Sbrader  r.  Downing.  79  Wash.  476, 
140  Pac.  S58,  62  U  B.  A.  (N.  BO  S89.  where 
it  was  aaid: 

*'It  Is  undoubtedly  the  role,  as  the  appelant 
contends,  that  one  member  of  a  partnership 
must  act  in  the  utmort  good  fitltih  towards  his 
copartners,  and  that,  if  he  pnrchasea  property 

for  his  individual  benefit  when  the  finn  itself 
Is  entitled  to  the  advantage  of  such  purchase, 
or  secures  a  valuable  contract  for  himself 
which  it  was  his  duty  to  obtain  for  the  firm,  he 
win  be  treated  as  a  trustee  for  the  firm  with 
reference  to  the  transaction,  and  be  compeDed 
to  accoont  to  his  copartners  fOr  the  profits  ac- 
quired by  reason  thereof.  Bat  the  rule  do«a 
not  absolutely  prohiUt  a  member  of  a  part- 
nership from  engaging  in  enterprises  In  his  own 
behalf,  nor  does  it  make  all  property  acquired 
by  a  member  of  a  partnership  during  its  exist- 
ence the  property  of  the  firm.  The  applicability 
of  the  rule  depends  on  the  facts  of  the  partica- 
lar  case.  One  partner  may  not  make  a  profit 
for  himsdf  IndiTidaally  out  of  the  partnership 
business,  or  out  of  the  teansactlons  irideh  he 
conducts  privately,  whidi  In  justice  and  equitar 
ought  to  have  been  conducted  In  the  partner- 
ship name;  bat  he  may,  without  laying  himself 
liable  to  account,  buy'  and  sell  real  estate  or 
other  property  with  his  individual  means,  if  the 
transaction  is  #Scoonected  from  the  partner- 
ship business.  Is  not  conducted  In  competitioii 
or  rivalry  therewith,  and  be  is  under  no  duty  to 
conduct  the  transaction  on  behalf  of  the  firm. 
Any  other  rule  woula  prevent  a  member  of  a 
partnership  from  investing  his  private  fonda" 

The  general  rule  with  lefefeooe  to  the  t&- 
newal  of  a  lease  by  one  partner  la  well  stat- 
ed In  16  B.  C.  L.  906,  where  it  Is  said: 

"413,  Part7ter».—Tba  doctrine  now  under 
counderatiott  has  been  frequently  ^;>plled  in 
partnership  oases  irtiere  one  partner,  without, 
the  knowledge  of  his  copartner,  has  taken  for 
his  own  benefit  a  renewal  of  a  lease  held  by 
the  firm,  and  in  such  cases  the  lease  no  taken 
inures  to  the  benefit  of  the  firm,  the  partner 
taldng  it  holding  as  a  constructive  trustee. 
When  the  lease  is  held  by  a  partnership,  the 
chance  or  opportunity  of  renewal  is  in  itself 
a  distinct  asset  of  tiie  partnership  in  which 
all  the  partners  have  an  interest,  and  that  one 
partner  has  no  right  as  against  his  copartner 
to  take  a  new  lease  to  commence  after  the  ex- 
piration of  the  partnersliip  by  its  own  Umita- 
tions.  Hven  if  the  old  lease  is  in  the  name  of 
one  partner  alone,  he  cannot,  where  it  is  af- 
fected with  an  equity  in  behalf  of  his  copart- 
ner, secure  a  renewal  to  himself  to  the  ez- 
dusion  of  his  copartner,  but  the  renewal  ia 
considered  to  be  a  graft  npon  the  old  stock. 
So  where  the  rule  Is  otuerwise  applicable  it  ia 
immaterial  that  the  new  lease  is  on  different 
terms  from  the  old  one,  or  for  a  larger  rent. 
Even  after  dissolution  of  the  partnership  the 
equitable  expectancy  of  renewal  remains  a 
partnership  asset  for  the  purpose  of  liquida- 
tion, to  be  taken  into  account  and  disposed 
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of  for  the  common  benefit  of  the  partnere,  and 
hence  a  renewtl  after  dtesolatlon  of  the  firm, 
taken  by  leaa  than  all  of  the  partnan,  innrea 
to  the  benefit  of  the  firm.  And  where  the  dis- 
solution of  the  partnerablp  had  been  acreed 
npon^  du  to  dlasenalona,  the  fiict  that  the 
complaininf  partner  had  attempted,  under  a 
mistaken  beUef  aa  to  hia  right,  to  acquire  a 
lease  in  Us  own  name  hte  been  held  not  to 
deprire  him  of  the  right  to  demand  that  the 
&ew  lease  acquired  hj  the  other  partner  be 
treated  aa  belonging  to  the  partnership.  On  the 
other  hand,  it  seems  that,  if  the  negotiationa 
for  the  reneval  of  the  leaaa  one  partner  in 
his  OVD  name,  and  fOr  hts  own  benefit,  were 
open  and  above  board,  be  will  not  be  denied 
the  benefit  of  the  lease,  and  It  haa  been  held 
that  where  frank  and  open  negotiationa  for  a 
renewal  were  in  progress,  bnt  were  incomplete 
St  the  time  of  the  dissolution  of  the  partner- 
ship bj  the  death  of  one  of  the  partners,  a  re- 
oewftl  rabaegQentlj  taken  by  the  aurvlTing 
partner  In  his  own  name  did  not  inure  to  the 
benefit  of  the  deceased  partner*8  eetate,  and 
it  waa  Immaterial  that  the  negotiations  pro- 
vided for  the  eiHitinDance  of  the  lease  to  the 
surviving  partner  alone  in  case  of  the  death  of 
tbe  other,  there  being  no  concealment  or  bad 
faith.  Stai  it  has  been  said  that,  although  it 
cannot  be  laid  down  that  in  no  case  can  a  part- 
ner dnring  the  partnership  contract  tor  a 
new  leaie  to  himaelf  exdaafnly  of  property  let 
to  a  partnerddpt  It  la  very  Affienlt  (and  es- 
pecially aa  regards  a  managing  partner)  to 
make  out  such  a  case,  and  the  mere  anuounce- 
ment  to  hie  partners  of  his  intention  to  apply 
for  Bueh  a  lease  after  the  diasolntion  is  not 
KnOdent  to  nclude  their  interest^ 


Bnt  whUe  we  are  In  accord  with  those 
priudidea  th^  are  not  dectelTe  of  the  point 
in  issue,  because  It  is  not  alleged  that  the 
respondent,  Ulricb,  had  in  fact  secured  a 
renewal  of  the  lease,  but  from  the  complaint 
It  qipears  that  bis  possession  of  the  premises 
in  question  Is  not  an  exclusive  one  but  Is  a 
Joint  possession  with  tbe  owner,  for  the  pur- 
pose of  conducting  a  busing  In  which  each 
are  Interested,  the  profits  of  which  are  to 
be  divided  between  them. 

[1]  Respondent  contends  that  it  is  one  thing 
for  a  partner  to  take  a  renewal  of  a  lease 
in  his  own  name  which  ought  to  have  been 
taken  In  the  firm  name,  and  quite  another 
thing  for  him  to  defeat  a  roiewal  of  the 
leaae  by  Indndng  the  landlord  to  deny  a 
reneml;   dalming  that  the  averments  of 
tbe  complaint,  when  takm  as  a  whole,  diarge 
the  defendant  with  no  more  than  defeating 
a  rene\val  of  tihe  lease;  arguing  that,  while 
t^qulty  will  follow  a  rotewal  of  a  lease  be- 
longing to  the  partnership  Into  the  hands  of 
one  of  the  jmrtners,  and  treat  it  as  the 
leaae  of  the  partnendilp,  that  It  will  go  no 
fuitber,  and  that  no  court  of  equity,  so  far 
as  the  r^rted  cases  disclose,  has  ever  treat- 
ed tbe  conduct  of  a  partnw  in  defeating  a 
Tcnewal  of  a  partnership  lease  as  the  equiva- 
lent of  the  taking  by  him  of  a  renewal  leaae. 
Tndustry  of  eminent  counsd  employed  la  tbe 


case  has  wholly  tkUed  to  pndnce  any  direct 

authority  pro  or  con  upon  this  point. 

It  ia  fnrtber  contended  that  the  ttana- 
actton  complained  of  conatltates  no  moral 
wrong  and  do  equitable  wnrnft  in  that  tbe 
respondent  Ulrich  was  proceeding  In  direct 
conformity  vrlth  his  legal  and  equitabte 
ri^ts,  because  the  lease  mentioned  in  the 
compUtint  expired  on  February  1,  1^,  and 
in  the  absence  of  allegatioua  to  the  contrary 
the  law  will  presume  that  the  partnership 
was  only  for  the  duration  of  the  lease.  The 
eomplaint  being  allMit  as  to  the  time  when 
tbo  partnership  would  terminate,  we  must 
unune  that  it  woold  terminato  with  the 
lease  Zimmerman  v.  Herding  (227  U.  S. 
489,  83  Sup.  Gt  3S7,  67  L.  Bd.  608),  or  that 
it  might  be  terminated  at  will  without  giving 
rise  to  a  cause  of  action  to  recover  damages 
for  Its  disruption  ^  B.  a  L.  927.  i  142). 
In  either  event,  wUh  the  certainly  that  It 
mnst  terminate  February  1,  19^.  or  sooner, 
If  respondent  so  willed,  the  gist  of  tbe  com- 
plaint is  that  respondent  concealed  the  fact 
that  be  had  made  an  agreement  to  conduct 
a  similar  business  in  the  premises  with  or  for, 
Durkin,  the  owdot,  and  thus  procured  the 
oceeution  of  the  second  contract,  which  defi- 
nitely terminated  the  copartnOTahlp,  and 
made  disposition  of  Ito  assets.  Durkin  is  not 
a  party  here.  He  had  an  absolute  right  to 
renew  the  lease  or  refuse  to  renew  the  lease, 
and  his  motives  cannot  be  examined  into. 

80,  too.  aftw  the  termination  of  the  co- 
partnership tnrieh  had  an  absolute  right  to 
oagage  in  any  bu^esa  he  pleased,  with 
whom  he  pleased,  and  owed  no  daty  to  ad- 
vise his  partners  In  advance  of  his  affairs. 
All  were  equally  advised  aa  to  ttie  nature,  ex- 
tent, and  value  of  the  good  will  of  the  busi- 
ness, and  to  what  extent  that  value  was  bas- 
ed upon  the  occupaney  of  Qie  leased  prem- 
ises, and  the  effect  thereon  of  the  removal  of 
the  bustnesB  to  such  other  premises  as  might 
have  been  obtalnaUe.  Durkin's  refusal  to 
renew  the  lease  was  a  known  fact,  and  hia 
reasons  therefor,  or  what  induced  them,  were 
ImmaterlaL  The  complaining  partners  chose., 
under  the  conditions,  to  settle  the  lurtner- 
ship  afTalrs  as  shown  by  the  last  agreement^ 
rather  than  undertake  to  cimtinue  the  busi- 
ness in  a  new  location,  or  otherwise  dispose- 
of  the  partnership  assets,  presumably  be- 
cause they  deemed  such  a  course  most  profit- 
able to  them.  At  tbe  most,  even  to  permit  a 
recovery  of  damages  flowing  from  the  wrong- 
ful act.  It  must  be  made  to  aiq>ear  that  X>ur- 
kln  was  ready  and  willing  to  renew  the  lease., 
and  would  have  done  so  but  for  some  wrong- 
ful and  fraudulent  act  or  acts  done  by  re- 
qwndent  for  the  purpose  of  preventing  such 
a  renewal,  resulting  as  intended.  No  such 
acts  being  charged  in  the  complaint,  we  are 
not  here  called  vpon  to  determine  whether 
a  cause  of  action  could  he  based  thereon, 
and  nothing  herein  contained  Is  lutoided  to* 
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Indicate  any  possible  bcAding  upon  ancb  a 
case. 

In  any  erent,  there  is  In  the  omiplalnt  no 
arerment  of  any  fraudulent  represratatlona 
made  by  respondmt  to  the  appellants,  or 
either  of  th^,  which  Induced  ttem  to  enter 
into  the  contract  of  December  22,  1919.  At 
the  most  he  is  diarged  with  remaining  sU^t 
as  to  hla  alleged  agreement  with  Durkin, 
when  it  was  his  duty  to  hare  iqwken.  Is 
not  the  dul^r  to  always  predicated  upon 
the  fact  that  silence  may  mislead  others  to 
tb^  injury;  and  if  no  injury  can  or  does 
follow  the  silence  how  can  thwe  have  bem 
a  duty  to  speak?  If  reBpondeut  was  sUoat, 
it  resulted  in  what?  In  an  agreement  to  ter- 
minate the  copartnership  then  about  to  ex- 
pire by  limitation,  or  which  could  bare  been 
terminated  at  any  time  at  tbe  will  of  any 
partner  without  giving  rise  to  a  cause  of 
action  for  damages  resulting  from  its  db»- 
ruption,  and  in  the  disposal  of  certain  per- 
sonal pn^ierty  belonging  to  the  copartner- 
ship fbr  what  is  alleged  to  be  no  more  than 
"Its  actual  cash  value  as  secondhand  goods 
at  forced  sate,  wlQi  no  allowance  for  the 
good  will  of  said  business."  Bo  these  facts 
show  a  cause -of  action?  The  answer  must 
be  in  the  negative,  because  the  opportunity 
to  continue  the  business  in  otber  prenlses, 
if  available^  was  equally  opoi  to  all,  and  If 
the  business  could  not  be  omtiniied,  tbore 
was  no  use  for  or  value  in  tbe  good  wUl; 
and  without  a  contlmunee  of  the  business 
and  the  use  <a  the  good  will.  It  cannot  be  as- 
sumed tbat  the  property  sold  was  worth 
more  than  it  Is  alleged  to  have  been  sold  for. 

It  respondent  had  fully  advised  bis 
partners  of  his  agreanoit  to  enter  into  busi- 
ness relations  with  Durkin,  and  conduct  a 
similar  business  In  the  same  premises  after 
the  explratton  of  tbe  lease  and  the  partner- 
ship, bow  would  their  position  have  been  al- 
tered, or  what  could  they  have  dtrne  to  bring 
about  a  better  settlement?  Knowledge  of 
the  facts  could  hardly  have  assisted  them  In 
Inducing  Durkin  to  renew  the  firm's  lease; 
would  not  have  enabled  them  to  ke^  the 
partnership  in  being  after  February  1,  1920, 
or  against  the  will  of  rei^ondent;  would 
not  have  enabled  them  to  secure  and  retain 
the  value  of  the  good  will  of  tbe  business  In 
any  way  except  such  as  must  have  already 
been  known  to  tbem,  and  consequently  would 
not  have  enabled  them  to  secure  a  greater 
price  for  their  property  sold.  True,  they 
might  have  refnsed  to  sell  to  respondent,  or 
to  Durkin,  but  there  is  no  allegation  or  In- 
ference that  they  could  have  sold  to  better 
advantage  to  others. 

We  conclude  that  the  complaint  does  not 
state  a  cause  of  action,  and  tbat  tbe  demur- 
rer was  properly  sustained. 
The  Judgment  is  affirmed. 

PARKER,  C.  J.,  and  HOLCOBIB,  MAIN* 
and  MITCHELL,  JJ.,  ooncor. 


CAVERS  v.  HOME  TELEPHONE  &  TELE- 
GRAPH CO.  OF  SPOKANE. 
(No.  16421.) 

(Snpreme  Court  of  Washington.  Oct  S,  1S21.) 

Teiegrapbe  asi  telephones  «=>34— Pay  meat  of 
ovarokarflet  for  rssidMoe  tel^boae  service 
held  sot  ramverabla. 
Payments  for  residence  tel^hone  service 
cannot  be  reeovered  as  overdM^s,  in  the 
absence  of  a  showing  that  the  excess  amonnts 
were  paid  under  mistake  of  fact,  or  were  in- 
duced by  fraed,  or,  were  made  tiuroogb  the 
exigencies  of  barinesSt  amounting  to  eompnl' 
sion. 

Department  2. 

A]n>eal  trom  Superior  Court;  Spokane 
County;     H.  Back,  Judge, 

Action  by  Francis  O.  Cavers  against  tbe 
Home  Telephone  &  Telegraph  Company  of 
Spokane.  Judgment  of  dism^ww^  and  plain- 
tiff appeala  Affirmed. 

Fred  B.  Morrill,  of  Spokane,  for  appellant 
Poet  Bussell  &  HigginEk  of  fipokaJU,  ttxe 
la^ondent  - 

MAIN,  J.  The  plaintiff  bnni^t  tills  ac- 
tion upon  28  assigned  <dalms,  seeing  to  re- 
cover what  was  alleged  to  be  an  overcharge 
for  telephone  service  in  tbe  city  of  'Spokane. 
After  tbe  issues  were  framed,  tbe  cause  came 
on  for  trial  before  tbe  court  and  a  Jury.  At 
the  ccradusioi^  of  the  plaintiff's  evidence  the 
defendant  challenged  the  suIBclency  Uiereof, 
and  moved  the  court  for  a  Judgment  In  Its 
behalf.  This  motion  was  sustained,  and  a 
Judgment  entered  dismissing  the  action,  from 
which  the  plaintiff  appeals. 

The  respondent  the  Home  ^IM^hone  & 
Telegraph  Company,  Is  engaged  In  the  busi- 
ness of  operating  a  telephone  exchange  in 
the  city  of  Spokane.  Early  in  the  year  1015 
it  acquired  property  of  the  Pacific  Telephone 
A  Telegraph  Company,  which,  prior  to  tliat 
time,  had  operated  an  exchange  in  the  same 
city.  The  franchise  ordinance  under  which 
tbe  respondent  operated  provided  for  a  tele- 
phone charge  for  residence  telephones  of  $2 
per  month.  After  the  respondent  had  taken 
over  the  proper^  of  the  Pacific  Telephone  & 
Telegraph  Company.  It  filed  with  the  Public 
Service  Commission  a  schedule  of  rates,  and 
thereafter  charged  for  eervlcea  in  accordance 
with  the  rates  so  filed.  The  Public  Service 
Commission  did  not  enter  an  order  approving 
the  rates,  and  In  .State  ex  reL  Mbertsen  v. 
Home  Telephone  &  Telegraph  Co.,  102  Wash. 
196,  172  Pac.  899,  it  was  held  that  la-  the 
absence  of  some  affirmative  action  on  tlie 
part  of  the  commission,  the  frandiise  rate 
was  not  modified.  After  this  decision  was 
made  the  appellant  took  assignments  of  the 
claims  of  tbe  iudivldaal  subscribers  for  tele- 
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pbone  aeaniea,  and  nniglit  to  recover  the 
orercbarge  which  had  been  paid.  The  appel- 
lant claimed  the  right  to  recover  because 
under  Oie  rules  and  course  of  ImsliieaB  es- 
tiblished  by  the  reqiondent  Mephone  service 
wonld  not  have  been  rendered  if  the  partiea 
■eeking  the  same  bad  declined  to  pay  tlM  sums 
demanded,  and  that  tills  amounted  to  pay- 
ment nnder  ccnnpulsion  or  duress.  There  Is  no 
evidence  of  the  payments  having  been  made 
on  account  of  mistake  of  fact  or  fraud.  If 
the  appellant  la  entitled  to  go  to  the  Jury 
apm  a  question  of  fact,  it  la  by  reason  alone 
that  the  p^muts  were  made  In  excess  of 
fl»  legal  rat^  and  that  tindw  the  rules  of 
tbe  course  of  business  established  by  the  re- 
9ondent  the  service  would  not  have  been 
rendered  had  the  payments  not  been  made. 
The  payments  were  not  made  under  protest 
The  appellant  relies  vpon  a  line  of  cases 
which  hold  that,  where  excess  charges  are 
exacted,  and  If  not  paid  loss  or  destruction 
of  profitable  business  will  result,  this  is  suffl- 
dent  compulsion,  and  will  sustain  an  action 
to  recover  back  the  excess,  even  thongh  not 
paid  xmAer  a  mistake  of  fact  or  fraud.  Pln- 
gree  v.  Mutual  Gas  Co.,  107  Mich.  156,  65 
N.  W.  6;  Heiserman  v.  Burlington,  C,  B.  & 
M.  RaUway  Co.,  63  Iowa,  732,  18  N.  W.  903; 
Swift  Co.  V.  United  States,  lU  U.  S.  22,  4 
Sop.  Ct  244,  28  L.  Ed.  341;  Robertson  v. 
Frank  Bros.  Co.,  132  U.  S.  17,  10  Sup.  Ot 
S,  33  L.  Ed.  236 ;  Gallfomla  Adjustment  Go. 
T.  Atchison,  T.  k  S.  P.  Railway  Co.,  179  CaL 
140.  175  Pac.  682,  S  A.  L.  B.  274.  Those  are 
all  cases  wherein  payments  were  made  under 
the  exigencies  of  business  which  would  sus- 
tsin  loss  or  destruction  if  not  made.  They 
represent  the  relaxation  of  the  old  rule  as 
applied  to  business,  which  was  very  much 
more  strict  than  adhered  to  by  the  more 
modem  authorities.  As  stated  In  Brewing 
Ca  V.  St  Louis,  187  Ma  867,  86  S.  W.  129, 
2  Ann.  Gas.  821 : 

"Among  tlie  instances  of  tbe  relaxation  of 
tbc  strictness  of  the  original  rule  is  the  case 
of  payments  constrained  by  business  exigen- 
cies, that  is,  payments  of  illegal  charges  or 
exactions  under  apprehension  on  the  part  of 
the  payors  of  being  stopped  in  their  bnsioess 
if  the  money  Is  not  paid." 

Tbe  case  of  the  Olympla  Brewing  Oo.  t. 
State  of  Washington,  102  Wash.  494,  173 
Pac.  430,  Is  within  this  class.  It  was  there 
said: 

*  •  It  csanot  be  gainsaid  that  pay- 
ments made  to  prevent  tbe  sacrifice  ot  large 
ca^tal  investments  are  not  voluntarily  made, 
bat  axe  mads  as  tbe  result  of  compulaton." 

So  far  as  we  are  Informed,  no  case  has 
gone  80  far  as  to  apply  this  rule  to  excess 
charges  where  business  would  not  be  affected 
thereby.  As  already  stated,  the  excess  charg- 
es Bou^  to  be  recovered  In  this  case  were 


for  residence,  and  not  ba^ess,  tel^honea. 
In  the  nitools  Glass  Oe.  v.  Chicago  Telephone 
Co.,  284  HI.  6SS,  85  N.  B.  200,  18  U  B.  A. 
(N.  S.)  124,  a  cuatomfir  of  the  t^^ibtme  com- 
pany sought  to  recover  excess  charges  for 
services  voluntarily  paid  without  fraud,  mis- 
take of  faci^  or  other  grounds  for  annulling 
the  contract  There,  the  telephone  company 
had  previously  beoi  roidering  service  to  the 
plaintiff,  and  made  a  contxttct  agreeing  to 
furnish  an  iminvved  service  at  an  advance 
rate  which  was  In  excess  of  the  franchise 
charge  permitted  the  company,  and  It  was 
there  held  that  dnce  the  excess  payments 
were  made  without  fraud,  mistake  of  fact, 
or  other  ground  for  annulling  the  contract, 
no  recovery,  could  be  bad.  It  is  true  that 
in  that  case  the  plaintiff  knew  that  it  was 
making  a  contract  for  a  greater  rate  than  It 
had  previously  paid  under  the  rate  fixed  In 
the  franchise,  but  this  can  make  no  difference 
as  applied  to  the  facts  In  the  present  case, 
because  the  rate  of  the  respondent  com- 
pany was  fixed  by  the  ordinance,  and  the 
customers  seeking  telephone  service  were 
charged  with  knowledge  of  the  provisions  of 
such  ordinance.  Hope  v.  City  of  Alton,  214 
111.  102,  73  N.  E.  406 ;  Jackson  v.  Grand  Ave- 
nue Ry.  Co.,  118  Mo.  199,  24  S.  W.  192.  The 
charges  not  having  been  made  under  mistake 
of  fact.  Induced  by  fraud,  nor  having  been 
made  Uirough  the  exigencies  of  business,  a 
cause  of  action  was  not  made  out,  and  tbe 
trial  court  correctly  sustained  the  chall^ige 
to  the  sufficiency  of  the  evidence  at  tbe  con- 
clusion of  the  appellant's  case. 
Tbe  Judgment  will  be  affirmed. 


PABKER,  C.  J.,  and  TOLMAN, 
COMB,  and  MITCHEIJ^,  J3.,  concur. 


HOL- 


UNITED  RY.  &  LOGGING  SUPPLY  CO.  v. 
SIBERIAN  COMMERCIAL  CO. 
<N0.  16410.) 

(Supreme  Court  of  Washington.   Oct  IB, 
1921.) 

BUIs  and  notes  «s»155— Fallnrs  to  fill  In  year 
•f  natarKy  of  trad*  aooeptaaoes  rasdered 
tbam  noBBsgotlabie. 

Under  Rem.  Code  1915,  S  9448,  providing 
that  a  holder  in  due  coarse  is  one  taking  an 
instrument  "complete  and  regular  on  its  face," 
trade  acceptances,  expressed  as  payable  on 
November  1  and  December  1,  respectively, 
without  specifying  tbe  year,  were  nonnegotla- 
ble,  and  the  contention  that  tbey  were  negotia- 
ble as  demand  paper  nnder  section  3398,  pro- 
viding that  an  instrument  is  payable  on  demand 
in  which  no  time  of  payment  is  expressed,  conld 
not  be  sustidned. 

Department  2. 

Appeal  from  Superior  Court;  Elng  County ; 
Boyd  J.  Tallman,  Judge. 
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Action  by  the  tJnlted  Railway  ft  Los^lng 
Supply  Company  against  tbe  Siberian  Com- 
mercial Company.  From  Ju^pnent  for  plain- 
tiff, d^mdant  appeals  Rerarsed  and  re- 
manded. 

0.  B.  Hanford,  of  Seattle,  for  ai^ellant 
B^noldB,  BalUnger  ft  HatBon  and  Elmer 
W.  Leader,  all  of,  Seattle,  for  respondokt 

MAIN,  J.  Tbia  actltm  was  brought  to  re- 
corer  upon  two  written  instruments  called 
trade  acceptances.  The  trial  resulted  In  find* 
logs  of  fact,  conclu^ons  ot  law,  and  a  Jndg- 
moit  sustaining  the  ri^t  to  recorer.  The 
defendant  appeals.  The  trade  acceptances 
were  drawn  on  August  1, 1919,  and  delivered 
on  or  abont  tbe  same  date.  In  attempting  to 
flx  the  due  date  in  one  it  Is  recited:  "On 
December  1,  pay  to  the  order  of  G.  W, 
Lalng."  In  tbe  otber  recital  is  the  same, 
exc^t  that  November  1  Is  motioned.  In 
neither  Is  the  year  specified.  The  acc^tanc* 
es  were  drawn  by  one  O.  W.  Lalng  and  were 
acc^ted  by  tbe  appellant.  They  were  sub- 
segueotly  transferred  by  Lalng  to  tbe  Bal- 
lard Lumber  Company  and  from  that  com- 
pany to  the  respondent.  The  appellant 
sought  to  interpose  a  defense  which  he 
would  not  have  a  right  to  make  against  one 
holdii^  them  In  due  course  as  was  tbe  re- 
spondent, If  they  are  in  fact  negotiable  in- 
struments. 

Tbe  controlling  question  then  Is  whether 
the  failure  to  fill  in  tbe  year  In  an  attempt 
to  specify  tbe  due  date  renders  them  non- 
n^otlable.  Tbe  respondent  takes  the  posi- 
tion that  the  omission  of  tbe  year  may  be 
viewed  In  one  of  two  ways,  either  the  time 
of  payment  Is  certain  or  that  no  time  of  pay- 
ment is  fixed  In  tbe  instruments  and  they 
are  therefore  payable  on  demand.  Accord- 
ing to  the  N^otlable  Instrument  Lew  (sec- 
tion 3898  of  Remington's  1916  Code  "an 
Instrament  is  payable  on  demand  •  •  •  (2) 
In  which  no  time  for  payment  is  expressed." 
By  section  8443  "a  holder  In  due  course  is  a 
holder  who  has  taken  tbe  Instrument  under 
the  following  conditions:  (1)  That  it  Is  com- 
plete and  regular  upon  its  face.  •  •  •  "  Those 
sections  being  both  embodied  In  the  Nego- 
tiable Instrument  Law  It  Is  necessary  to 
give  effect  to  each.  According  to  the  section 
last  quoted,  a  holder  In  due  course  must  be 
one  who  has  taken  an  Instrument  which  Is 
complete  and  regular  on  its  face.  As  above 
stated  in  one  of  the  trade  acceptances  in 
attempting  to  fix  the  due  date  only  Decem- 
ber 1  is  mentioned,  and  in  the  other  Novem- 
ber 1.  In  each  gase  there  was  an  attempt 
to  flx  a  due  date,  and  it  was  not  completed 
by  reason  of  the  fact  that  the  year  was 
omitted.  In  re  Estate  of  Phllpott.  169  Iowa, 
KSS,  151  N.  W.  825,  Ann.  Cas.  1917B.  839, 
the  conrt  bad  before  It  a  note  which  provid- 
ed that  It  was  payable  "on  or  before  4. . . 
after  date."   The  question  ttwe  aros^  nur 


der  a  similar  provision  of  the  statute,  wheth- 
er the  note  was  complete  and  regular  npoa 
its  face,  and  it  was  held  not  to  t>e  so.  There 
was  an  apparent  attempt  to  flx  a  due  date, 
but  it  was  not  ccnnplete,  owing  to  the  fact 
that  it  did  not  specify  whether  it  was  pay- 
able four  days,  four  months  or  four  years 
after  date.  In  the  coarse  of  the  oplnioii  It 
was  said: 

'TThls  note  was  not  'complete  and  regular* 
□p<m  its  face.  It  Indicated  upon  Its  face  that 
some  word  bad  been  omitted  in  an  attempt  to- 
specify  the  time  of  paymmt  •  •  ♦  If  the 
real  intent  of  tbe  parties  in  interest  was  to 
make  this  Instrument  payable  in  four  years, 
it  may  be  that  the  payee  could  have  lawfully 
corrected  the  oversight  by  inserting  the  word 
*years';  and  it  may  be  also  that  this  would 
have  rendered  the  note  negotiable  to  a  hdder  in 
dne  course  as  defined  in  tbe  section  above  quot- 
ed. The  question  in  that  form  is  not  now  be- 
fore OS,  and  we  need  not  pass  opoo  it.  We 
think  it  quite  dear  that  this  irregnlarity  upon 
the  face  of  the  note  prevented  its  taker  from 
becoming  a  holder  In  due  course.  It  could  be 
deemed  a  demand  note,  unless  tbe  agreement 
of  the  parties  was  in  fact  otherwise.  If  oth- 
erwise, such  fact  was  suggested  by  the  In- 
completeness  of  the  terms  actually  used. 

"The  controlling  fact  at  this  point  is,  not  Uiat 
tbe  blank  was  not  filled,  bnt  tiiat  It  was  filled 
imperfectly  or  irregularly,  nioogh  we  grant 
that  tbe  note  was  presnmptiTely  good  as  a  de- 
mand note,  yet  it  was  not  'complete  and  regn- 
lar*  within  the  requirements  of  section  SOOOaSS. 
and  therefore  was  not  negotiable." 

It  Is  true  that  the  omission  In  that  case 
was  not  tbe  same  as  In  the  present  case, 
but  In  each  case  there  was  an  attempt  ap- 
parent upon  the  face  of  the  instruments  to 
fix  a  due  date,  and  In  each  case  there  was 
an  omission.  Were  It  not  for  the  section  of 
the  statute  requiring  a  bolder  In  due  course 
to  be  one  who  has  taken  an  Instrument  com- 
plete and  regular  upon  Its  face  it  may  be 
that  the  instruments  here  In  question  would 
be  deemed  to  be  payable  on  demand,  but 
where  there  Is  an  attempt  to  flx  a  due  date 
which  Is  not  complete  It  would  seem  only 
reasonable  to  hold  that  tbe  instrument  Is 
one  not  complete  and  regular  on  Its  face  and 
the  section  of  the  statute  requiring  It  to  be 
such  would  prevail.  In  the  case  of  Collins 
V.  Trotter,  81  Mo.  275,  the  question  was 
whether  a  note  which  was  made  payable  on 
the  "first  day  of  March"  omitting  tbe  year, 
was  payable  on  demand  and  therefore  ne- 
gotiable, and  It  was  there  held  to  be  such. 
But  that  case  is  rested  upon  the  law  iner- 
cbant,  and  makes  no  mention  of  a  require- 
ment that  a  holder  in  due  course  must  be 
one  who  has  taken  the  instrument  which  is 
complete  and  regular  upon  Its  face.  In  view 
of  tbe  statutory  requirement  embodied  In 
the  Negotiable  Instrument  Law  that  case 
cannot  be  considered  to  be  In  point.  In  Sto- 
ver on  Negotiable  Instruments  ^  EA.)  p. 
es,  It  is  stated  that  an  Instrument  payable 
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on  the  'ibrst  day  of  Bfarcfa,"  without  mention- 
ing the  year.  Is  payable  on  demand,  but  In 
mpport  of  the  text  cntly  the  cue  of  OoUlna 
r.  Trotter,  snpra,  Ib  dted. 

Since  the  trade  acceptances  were  not  com- 
plete and  regular  on  their  faces,  the  appel- 
lant had  a  right  to  defend  against  ttiem  as 
Don-negotiable  Instruments. 

The  judgment  will  be  rerened*  and  the 
cause  remanded. 

PARKER,  C.  J.,  and  MACKINTOSH  and 
vrrOBBLL,  J  concur. 


PATRICK  V.  SPOKANb  &  E.  RY.  &  POW- 
ER CO.    (Ne.  16431.) 

(Sivreme  Court  of  Washington.  Oct  S,  1921.) 

1.  Master  aad  sarvast  «=3265(S)— Happeniag 
•f  aoddaat  raises  so  Inferenoa  of  nagligesoe. 

No  inference  of  negligence  suffideot  to 
make  a  prima  fade  case  arises  from  the  mere 
bappening  of  an  accident  causing  Injury  to  an 
emiiloyee. 

2.  Master  and  servaat  «aM(l2)— EvMaaoa 
feaM  iHsMeiaM  te  shew  aaittiaaee  la  mIbo 
•raaa. 

Eridence  Iteld  Insuffident  to  charge  defend- 
ttt  with  UabUi^  for  injury  resultinf  from  east- 
inc  falling  from  traTSltng  crana. 

Department  1. 

Ai^>eal  from  Superior  vAwn^  tSpokane 
Gonnty ;  O.  W.  Horn,  Judge. 

Action  by  W.  G.  Patrldi  against  the  Spo- 
kane &  Eastern  Railway  A  Power  Company. 
Jn^ment  for  plalntlft,  and  defendant  ap- 
peals.' Reversed  and  ronanded. 

Gravea,  Klzer  *  OraTes.  of  Spokane,  for 
appelant 

Lustln  A  Chandler,  of  Spokane,  for  re- 
ipondent 

PULLEBTON,  J.  The  appelant,  Spokane 
4  Eastern  Railway  &  Power  Company,  Is 
oigaged  in  the  business  of  operating  a  rail- 
Tiy,  and  maintains  a  repair  shop  at  the  city 
of  Spokane.  This  repair  shop  is  of  con- 
siderable size,  and  is  e<iulp[>ed  with  an  dec- 
tricaily  operated  traveling  crane,  used  for 
the  purpose  of  moving  heavy  articles  from 
one  part  of  the  shop  to  another.  Prior  to 
October  8,  1919,  the  appellant  had  let  a  con- 
tract for  the  reconstruction  of  a  bridge  on 
iu  railway  line,  and  on  the  day  named  the 
employees  of  the  bridge  contractor  brought 
10  tlie  appeilanCTs  shop  a  number  of  iron 
castings  upon  which  certain  shop  work  was 
cecrasary  to  be  dODe.  The  castings  were 
broogbt  to  an  entrance  door  of  the  shop  on  a 
Mdi  car.  The  machinery  necessary  to  do 
'^e  work  the  castings  required  was  at  the 


i^poslte  end  of  the  shop,  and  to  carry  the 
castings  across  the  building  the  traveling 
crane  was  brought  into  service.  To  sling 
the  castings  for  carriage  a  rope  some  two 
inches  in  diameter  was  used.  The  method 
by  which  the  rope  was  fastened  to  the  cast- 
ings and  carried  across  the  building  was 
illustrated  to  the  jury,  and  Is  not  very  idear- 
ly  depicted  In  the  record,  but,  as  we  gather 
It,  the  method  was  this:  The  rope  was  dou- 
bled and  laid  <m  the  floor  of  the  building;  the 
castings,  which  were  rectangular  in  shape, 
and  some  4  feet  in  length,  were  laid  acroes 
the  doubled  rope  In  a  sufficient  number  to 
make  a  load ;  that  two  ends  of  the  rope  were 
then  twisted,  and  the  twisted  end  put 
throat  the  loop  at  the  double  «h1  and 
drawn  tl|^  a  chain  with  a  hook  on  Its  ead 
leading  down  from  the  crane  was  then  fast- 
ened into  the  rope;  the  load  was  tbea  drawn 
upwards  towards  the  crane  to  a  height  of 
about  10  feet,  and  from  tfaenoe  was  carried 
across  the  building  by  moving  the  crane.  The 
crane  was  operated  from  the  floor  of  the 
building  by  means  of  a  rope  or  t^ain  f  aatened 
to  the  electrical  omnectlons;  the  operate 
walking  in  front  of  the  load  and  some  12  feett 
to  one  side.  This  walkway  was  kept  clear  at 
all  times,  and  was  a  common'  passageway 
used  by  the  appellant's  onployees  in  crossing 
the  building. 

The  respondent  was  an  onployee  of  the 
appellant.  At  the  time  the  castings  were 
brought  to  the  building  he  was  working  upon 
one  ot  the  appellant's  dectric  engines.  He 
had  loosened  the  fastenings  of  a  motor,  and 
desired  the  use  of  the  crane  to  lift  the 
motor  from  the  oigine.  On  looking  for  the 
crane  he  saw  it  in  use  by  the  persons  carry- 
ing the  castings.  It  had  just  been  started 
on  its  way  with  a  load,  and,  thinking  to 
obtain  it  when  it  reached  its  destination,  he 
followed  after  It,  walking  In  the  usual  walk- 
way. As  he  reached  a  place  about  opposite 
the  load,  the  castings  slipped  from  the  rope, 
and  one  of  them,  striking  some  object  in  its 
fall,  glanced  In  bis  direction,  striking  him 
on  one  of  bis  legs  and  severely  injuring  him. 
In  this  action  tiie  respondent  seeks  recovery 
for  the  Injury  suffered.  He  was  successful 
in  the  court  below,  and  this  appeal  Is  from 
tiie  judgment  rendered  In  his  favor. 

[1  The  assignments  of  error  question  only 
the  sufDcleucy  of  the  evidence  to  Justify  the 
verdict.  In  his  complaint  the  appellant  al- 
leged that  the  castings  were  "tied  or  bound 
together  in  a  careless  and  n<%ligent  manner, 
rendering  them  loose  and  insecure  in  the 
sling  in  which  they  were  contained,"  and 
that  the  appellant's  foreman  operated  the 
crane  "in  a  careless  and  negligent  manner, 
Jerking  said  sling,"  thereby  causing  the  cast- 
ings to  fall  therefrom.  To  su.'itain  these 
allf^atioDs  of  negligence  there  is  no  direct 
evidence  In  the  record.  Wlille  the  manner 
in  which  the  castings  were  slung  in  the  roi>e 
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was  shown,  no  one  testified  that  the  method 
used  was  not  the  usual  or  ordinary  method 
for  slinging  such  articles  for  carriage,  nor 
did  any  one  testify  that  there  was  anything 
careless,  negligent,  or  Inherently  dangerous 
In  the  manner  in  which  the  castings  were 
tied  or  bound  together.  Nor  did  any  one  tes- 
tify that  the  crane,  after  the  load  had  been 
fastened  thereto,  was  operated  in  a  careless 
or  negligent  manner,  causing  it  to  jerk  the 
sling,  or  in  a  careless  or  negligent  manner  In 
any  other  respect,  on  the  contrary,  the  direct 
evidence  is  that  the  crane  was  operated  In 
the  usual  and  customary  manner.  If,  there- 
fore, there  is  evidence  of  negligence  in  the 
record,  the  proofs  thereof  are  indirect ; 
It  Is  an  iuf»-ence  arising  from  the  fact  that 
the  castings  fell  from  the  sllng  while  in  the 
process  of  carriage.  But  tdiis  court  has  never 
heretofore  held,  and  it  Is  not  the  general 
rule,  that)  an  Inference  of  negligence  sufficient 
to  make  a  prima  facie  case  arises  from  the 
mere  happening  of  an  accident,  although  it 
causes  an  injury.  We  have  held  that  such  an 
inference  may  arise  from  proofs  of  an  acci- 
dent causing  an  injury  when  attended  with 
certain  circumstances,  although  there  Is  no 
direct  proof  of  specific  n^Ugence  on  tfae  part 
of  the  master.  For  example,  in  la.  Bee  t. 
Sultan  Lo^ng  Co.,  47  Wash.  Q7,  91  Pac.  660, 
20  L.  R.  A.  (N.  S.)  405;  Id..  Bl  Wash.  81,  VI 
Fac.  1104,  the  servant  was  Injured  hy  the 
breaking  of  a  cable  used  for  loading  logs  up- 
on railway  cars.  In  addition  to  the  happen- 
ing of  the  accident  causing  the  injury  It  was 
shown  that  the  cable  was  one  furnished  by 
tihe  master  for  the  servant's  use,  and  that  It 
broke  white  tlie  servant  was  using  It  for 
the  purpose  for  which  It  was  furnished  him 
and  in  the  manner  he  was  directed  by  the 
master  to  use  IL  It  was  held  that  the  proofs 
made  a  prima  fade  case  sufficient  to  sustain 
the  verdict  of  the  Jury  in  favor  of  the  servant^ 
notwithstanding  it  was  not  shown  that  the 
master  had  failed  to  exercise  reasonable  care 
In  the  selection  of  the  cable,  or  reasonable 
care  in  keeping  It  In  a  condition  suitable  for 
use.  So  In  Clcary  v.  General  Contracting 
Co.,  63  Wash.  254,  101  Pac.  888,  It  was  held 
that  a  servant  could  recover  for  an  Injury 
caused  by  the  fall  of  a  scalTold  on  which 
he  was  working  on  a  showing  that  the  scaf- 
fold was  furnished  him  by  the  master  for 
his  use,  and  that  he  was  using  it  for  the 
purposes  Intended  and  in  the  manner  in- 
tended, although  he  did  not  show  that  the 
master  bad  not  exercised  reasonable  care  in 
its  construction  and  maintenance.  To  the 
same  effect  is  RI^s  v.  Northern  Pac.  B.  Co., 
60  Wash.  292,  111  Pac.  162.  In  these  cases 
the  doctrine  known  a-s  res  ipsa  loquitur  was 
applied.  But  the  doctrine  as  there  defined, 
and  as  it  has  elsewhere  been  defined  by  us, 
Is  not  a  rule  of  substantive  law,  but  a  rule 
of  evidence  merely.  Nor  is  the  rule  one  of 
universal  ai^lication  to  be  invoked  in  all 
cases  of  aoddoit  and  Injury.   Aa  we  said 


in  Lyndt  t.  Ntnemlre  Packing  Co..  68  Waah. 
428,  lis  Pac  838,  L.  R.  A.  1817B.  178  (dQOt- 
ing  from  Losie  t.  Delaware  &  H.  Co.,  142 
App.  DlT.  214,  126  N.  Z.  Supp.  871): 

"The  doctrine  of  res  ipsa  loquitur  was  not 
intended  to  exempt  the  plaintiff  from  the  bar- 
den  of  proving  affirmatively  negligence,  or  cir- 
cumstances making  negligence  a  legitimate,  if 
not  an  irresistible,  inference.  In  the  language 
of  Judge  Culien  in  Oriffen  v.  Manice,  166  N.  Y. 
188,  69  N.  E.  925,  52  L.  B.  A.  922,  82  Am. 
St,  Bep.  680,  its  'application  presents  prin- 
cipally the  question  of  the  sufficiency  of  dr- 
cumstantial  evidence  to  establish,  or  to  Justify 
the  Jury  in  inferring,  the  existence  of  the  tra- 
versable or  principal  fact  in  issue,  the  defend- 
ant's negligence/  It  la  not  the  accident,  bat  the 
manner  and  circumstances  of  the  accident,  that 
justified  the  application  of  the  maxim.  The 
(act  of  the  casualty  and  the  attending  circum- 
stances may  themselves  furnish  all  tiie  proof 
of  negligence  that  it  is  neccEsary  to  offer; 
but  when,  as  in  this  case,  they  do  not,  a  plain- 
tiff must  prove  facts  and  circumstances  from 
which  the  Jury  may  fairly  infer  negligence  as 
the  canse  of  the  aeddent.  *In  no  Instance  can 
the  bare  fact  that  an  injury  has  happened,  of 
itself  and  divorced  from  aH  snrrounding  cir- 
cumstances, justify  the  inference  that  the  in- 
jury was  caused  hr  ne(^gence.'  Benedick  t. 
Potts,  88  Md.  62,  40  AU.  1067,  41  L.  B.  A. 
478." 

[2]  Tested  hy  these  principles,  we  tblnk 
It  Is  at  once  manifest  that  the  evidence  was 
Insufficient  to  charge  the  appellant  with  neg- 
ligence. All  that  ia  shown  that  tends  in 
tliat  directiMi  Is  the  happening  of  the  ac- 
cident and  the  resultant  Injury.  There  is 
no  showing  that  ttie  Instrummtallty  which 
'  gave  way  and  caused  the  Injury  was  fur- 
nished by  the  master  for  the  re^ndent'a 
use,  nor  was  he  in  fact  using  it  at  the  tluie 
of  the  Injury.  Nor  Is  there  any  other  cir- 
cumstance that  can  be  said  to  bring  the 
facts  within  the  rule  stated.  It  might  have 
been  so  had  t4ie  respondent's  place  of  work 
been  rendered  unsafe  by  the  act  of  moving 
the  castings.  But  It  was  not  so  rendered. 
When  the  castings  started  on  their  Journey 
the  respondent  was  In  a  place  of  safety, 
and  he  was  injured  because  he  voluntarily 
left  this  place  of  safety  and  entered  into 
the  zone  of  danger.  Therefore  to  warrant 
a  finding  of  negligence  on  the  part  of  the 
master  there  should  have  been  some  proof 
other  than  the  mere  happening  of  the  ac- 
cident; some  direct  evidence  independent  of 
the  accident)  reasonably  Indlcatliv  a.  neglect 
of  duty. 

We  have  not  overlooked  the  argument  of 
the  respondent's  learned  counsel  to  the  elfect 
that  the  method  of  tying  the  castings  was 
iu  Itself  gross  negligence;  tihat  the  rope  In 
addition  to  being  placed  around  the  center 
of  the  castings  should  have  been  placed  over 
their  ends,  so  as  to  prevent  them  from  slip- 
ping from  the  rope  in  case  they  became  un- 
balanced.   But  this  ia  but  arguing  from 
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effect  to  cause;  Had  they  been  ao  tied,  and 
bad  they  nevertlieleBs  slipped  from  the  fast- 
enlogB,  the  argument  would  be  opra  that 
they  were  insecurely  tied.  Indeed,  It  would 
seem  that  no  matter  what  metbod  of  car- 
riage was  used  or  what  care  was  exercised 
In  proTldlng  the  carriage,  U  the  carriage  gave 
way  it  could  be  argued  against  the  method 
used,  with  all  the  force  of  the  argument 
against  the  method  used  h&t&t  that  the  car- 
riage was  insecure  and  thus  implied  ne|^- 
gence. 

Our  omclasion  la  that  the  Judgmmt  ap- 
pealed from  should  be  roTersed,  with  In- 
structions to  enter  a  Judgment  that  the 
plaintiff  take  n(^lng  by  his  action.  It  is 
BO  ordered. 

PARKER,  C.  3.,  and  MAOKINTOSH, 
BRIDGES,  and  HOLGOMB.  JJ..  concur. 


STATE  ex  re).  SIMON  v.  SUPERIOR  COURT 
FOR  KING  COUNTY  et  al.   (No.  16647.)  . 

(Supreme  Oourt  of  Washingtim.    Oet  19. 
1921.) 

1.  Exeostors  aid  adnlalstratort  «»20(I0)— 
Jadsnent  of  appellate  court  dlreetlng  ap> 
polntmeat  of  administrator  should  be  fol- 
lowed without  delay. 

Where,  on  prior  appeal,  an  admmistretor 
was  directed  to  be  appointed,  a  refusal  by  the 
trial  court  to  enter  an  order  substituting  him 
for  the  acting  administrators  until  they  had 
MDy  setUed  their  account  is  error. 

2.  Executors  aud  administrators  <s=>496(l)— 
Where  newly  appointed  administrator  has 
only  to  make  dlstrlbutlont  eompessatlos 
should  be  only  aonlBal. 

In  case  a  new  administrator,  directed  to  be 
appointed  by  the  appellate  court,  Aids  noth- 
ing more  to  do  than  to  make  dii^ribation,  he 
shoidd  receive  oidy  nomfnnl  emnpensation. 

Department  2. 

Application  for  writs  of  mandamus  and 
prohibition  by  the  State,  on  the  relation  of 
Barney  Simon,  directed  to  the  Superior  Court 
for  King  Coimty,  Mitchell  Gilliam,  Judge 
thereof,  and  Z^ma  Levy  and  another,  In- 
dividually and  as  administrators  of  the  es- 
tate of  Louis  Levy,  deceased,  to  compel  the 
appointment  of  Hie  relator  as  the  administra- 
tor of  the  estate  of  said  decedent.  -Writs 
granted. 

Arthur  O.  Bannon  and  Peters  &  Powell, 
■n  of  Seattle,  for  relator. 

Walter  B.  Allen  and  Chadwick,  McMlcken, 
Bamsey  ft  Rupp,  all  of  Seattle,  tar  respond- 
ents. 


HOYET,  3.  [1]  This  is  an  application  by 
the  relator  for  writs  of  mandamus  and  pro- 
hibition, directed  to  the  superior  court  for 
King  county.  Upon  a  prior  appeal  In  a 
case  between  the  same  parties  this  court 
rendered  Judgment,  directing  tihat  the  relator 
herein  be  appointed  by  the  superior  court  as 
administrator  of  the  partnership  estate  of 
I^uis  Levy,  deceased,  and  Barney  Simon. 
Tlie  order  of  the  superior  court  was  not 
superseded,  and  na  stay  was  asked  for, 
elttier  from  that  court  or  this  court,  pend- 
ing the  appeal.  In  the  meantime*  the  ad- 
ministrators originally  appointed  had  pro- 
ceeded with  the  administration  of  the  estate, 
and  now  confaend  that  the  same  is  ready  for 
dlstributloQ,  and  the  trial  court  has  aeclined 
to  enter  any  order  substituting  the  admin- 
istrators until  the  administrators  formerly 
appointed  have  folly  settted  their  account, 
and  bas  made  his  action  dependent  upon 
vhat  the  account  develops. 

In  our  opinion  the  superior  court  was  in 
error  In  adopting  thia  method.  The  Judg- 
ment of  this  court  should  have  been  followed 
without  delay.  State  ex  reL  Smith  v.  Supe- 
rior Court,  71  Wash.  354,  128  Pac.  648;  4 
a  J.  1233;  Galbreath  v.  Wallrich,  48  Colo. 
127, 109  Pac.  417, 139  Am.  St  Rep.  263.  The 
person  vested  by  law  with  the  conduct  of  an 
estate  Is  primarily  and  of  right  the  executor 
or  the  administrator,  and  the  duty  of  dis- 
covering the  assets  of  an  estate  and  properly 
caring  for  the  same  is  upon  him.  The  pres- 
ent procedure  of  the  superior  court  has  de- 
prived him  of  this  opportimit^.  The  former 
opinion  of  this  court  made  no  reference  to 
the  action  of  ttie  acting  administrators  pend- 
ing the  appeal,  nor  is  it  the  intention  at 
this  time  to  disturb  the  same,  so  far  as 
they  are  regular  and  comply  with  the  law. 

[2]  The  question  of  allowances  for  com- 
pensation of  the  administrator  and  his  at- 
torneys can  be  OQuitably  adjusted  by  the 
superior  court,  and  in  case  the  new  admin- 
istrator should  find  nothing  more  to  do  than 
make  distribution  he  should  receive  only 
nominal  compensation.  It  Is  our  conclusion 
that  the  superior  court  forthwith  appoint 
the  relator  as  administrator  of  the  partner- 
ship estate  of  Louis  Levy,  deceased,  and 
Barney  Simon,  and,  uixm  his  qualifying, 
that  the  superior  court  enter  an  order  di- 
recting the  former  administrators  to  turn 
over  to  bim  all  of  the  assets  of  the  estate 
now  in  their  bands,  less  such  deductions  for 
expenses  of  admlnistratitHi,  Including  admin- 
istrators* and  couns^'s  fees,  as  shall  be 
found  proper. 

The  relator  will  recover  co^  from  the 
respond^ts  Zelma  Levy  and  Bemhard  Lev- 
Inson. 

PARKER,  O.  J.,  and  HOLCOMB,  TOL- 
MAN.  and  MACKINTOSH.  JJ.,  concur. 
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CONLAN  V.  SPOKANE  HARDWARE  CO. 
(N*.  16847.) 

(Supreme  Court  of  Waihiacton.   Oct  21* 

1921.) 

1.  Laadlord  aad  tMut  «s>23l  (1)— Burdea  on 
lessee  to  prove  oraJ  miMllflcatlon  as  to  rant. 

Id  an  actioo  for  unpaid  rent,  the  barden  is 
on  defendant  to  prove  an  oral  mo^flcation  of 
the  lease  relatiTe  to  the  amount  ot  rent. 

2.  WItaesses  ^142— StookhoMer  of  carporato 
tenant  cannot  teatify  as  to  deoeasad  landlord's 
agroement  to  accept  less  rent. 

Under  Bern.  Code  1916,  {  1211,  excluding  a 
part?  Iq  interest  from  giving  evidence  of  trans- 
actions with  or  statements  by  a  deceased  per* 
son,  as  whose  legal  representatiTe  the  adveme 
party  sues  or  d^ends,  a  stotUolder  of  a  cor- 
porate tenant  wu  disqualified  to  testify  as  to 
an  agreemait  of  its  deceased  lan^ord  to  accept 
a  lesser  rental  than  that  provided  in  the  writ- 
ten lease. 

3.  Landlord  and  tenuit  «5>23l(6)-«vM«aeo 
hold  ii«ei«it  to  oliow  ■edtteitloB  of  writtaa 
laua  as  to  amaant  af  rant. 

Id  an  action  for  onpaid  rent,  evidence  hOd 
•nfHdent  to  show  a  modification  of  the  written 
lease  as  to  the  amount  of  rent. 

4.  Laadlord  and  tenant  «s>200 (2)— Agreement 
to  radaaa  rant  not  vaM  for  wait  of  eansM- 
aratlon. 

Knee  a  landlord,  on  his  tenant's  refusal  to 
pay  rent  according  to  the  Isaae,  may  stand  on 
the  contract  and  take  hfs  legal  remedies  or  treat 
it  as  abrogated  and  enter  into  a  new  contract 
with  the  tenant,  an  agreement  during  the  term 
to  reduce  the  rental  is  not  void  for  want  of  con- 
sideration, the  mutual  promises  of  the  parties 
being  sufficient,  the  rule  being  that  an  obligee 
who  agrees  to  accept  something  less  than  full 
latlsfactiou  id  an  obligation,  rather  than  talie 
a  doubtful  chance  of  enfordng  full  perform- 
ance, is  bound  by  his  agreement. 

5.  Frauds,  statute  of  «s»l3»(4)— Neither  party 
ean  rapudlata  executed  oral  oontraot  for  ro- 
daotlon  of  rant,  though  term  longer  than  yanr. 

Though  an  oral  contract  to  reduce  rentals 
nnder  a  lease  for  longer  than  one  year  ma;  be 
repudiated  by  either  party  while  executory,  nei- 
ther can  repudiate  it,  so  as  to  acquire  addition- 
al righU  thereunder,  after  it  is  executed  by  per- 
formance. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
Ooun^. 

Action  by  Thomaa  F.  Conlan,  on  whose 
death  BUa  P.  Oonlan,  as  executrix  of  bis  es- 
tate, was  substituted,  against  the  Spokane 
Hardware  Company.  Jtidgment  for  defend- 
ant and  plaintiff  appeals  Affirmed. 

MeWlUlama.  Weller  &  Brown,  end  Ferria 
ft  Ferria,  all  of  Spokane,  for  appi^lant 

OraTes,  Klier'  ft  Graves,  of  Spokane  tor 
reqxHident 


FULiLEBTON,  J.  On  Febniary  1,  1»10, 
one  Cella  M.  Conlan,  being  then  the  owner 
of  a  certain  lot  in  the  city  ot  Spokane,  on 
which  tliere  was  a  store  building,  leaaed  the 
same  to  the  respondrat  corporation,  Spo- 
kane Hardware  Comiwny,  for  a  term  of  10 
years,  at  a  mmthly  rental  of  |1,000,  pay- 
able In  advance  on  the  first  day  of  each  and 
every  m<Hith.  The  lease  contained  the  usual 
covenants,  one  of  which  was  that  the  fail- 
ore  to  pay  the  rent  reserred  at  the  time  it? 
became  due  worked  a  forf^tnre  of  the  lease. 
The  respondent  entered  Into  possession  of  the 
property  pursuant  to  the  authority  con- 
ferred by  the  lease,  and  occupied  It  dur- 
ing the  entire  t&nn.  Shortly  after  the 
execution  of  the  lease  the  lessor  sold  and 
emveyed  the  leased  premises  to  one  Thom- 
as F.  Conlan,  and  Ccmlan  during  the  re- 
mainder of  the  term  of  the  lease  stood  as 
landlord  to  the  respondent.  The  rratal  was 
not  paid  according  to  the  condltl<ms  of  the 
lease.  By  the  twms  of  the  lease  the  rental 
reserved  amounted  to  the  sum  of  $120,000. 
Of  this  sum  the  lessee  actually  paid  $87,400; 
and  these  payments  were  not  made  aa  they 
became  due,  but  usually  In  lesser  payments 
during  the  months  In  wbldi  they  accrued, 
and  occasionally  iong  aftw  thehr  accrual. 
No  forfeiture  of  the  lease  was  ever  declared. 
In  two  instances,  during  the  earlier  part  of 
the  term,  agreements  In  writing  were  enter- 
ed Into  between  the  landlord  and  the  tenant 
by  which  a  lesser  sum  than  the  rent  reserved 
in  the  lease  was  agreed  to  be  paid  and  ac- 
cepted In  full  for  ratals  for  stated  porlods, 
and  thereafter,  ao  it  la  contended  by  the  re- 
^Kmdent,  oral  agreements  were  entered  into, 
similar  In  their  purport  and  effect  to  the 
written  agreements,  under  whidi  lesser  sums 
were  paid  and  accepted  Itt  full  satisfaction 
of  the  rwtal  due;  these  sums  varying  In 
amount  as  business  depressions  and  other 
caoses  lessened  the  eanilng  capacity  of  the 
respond^  as  a  business  cracem. 

Shortly  prior  to  the  termination  oC  the 
lease  Tbranaa  F.  Omdan  Instituted  the  pres- 
ent action  to  recover  the  difference  between 
the  stipulated  rental  and  the  amount  paid, 
eizcevt  in  so  far  .as  rental  niqiald  was  coyw- 
ed  by  the  wrlttw  agreonenta  mmtloned.  By 
a  snpplemeDtal  cwnplalnL  filed  after  the 
termination  of  the  term,  the  amount  demand- 
ed was  made  to  Inclode  fba  full  term,  the 
sum  for  whtdi  Judgment  was  asked  bdng 
$25,600,  with  interest  Beftwe  the  cause  was 
tried  In  the  lower  court,  niomas'  F.  Oonlan 
died,  and,  tqpcm  a  Oumbtg  of  the  tact,  his 
executrix,  BSla  P.  Conlan,  was  snbstltoted  as 
plaintiff  in  his  stead.  The  cause  was  tried 
by  the  loWw  court  sitting  without  a  Jury, 
and  resulted  in  a  Judgmnt  denying  a  recov- 
ery. This  appeal  Is  fnmi  the  Judgment  so 
entered. 

[1]  The  pleadings  as  firamed  1^  the  par- 
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ties  reduced  tho  actual  ctmtxovertsy  to  the 
sinsle  anestion  whether  there  had  been  an 
oral  modlflcatloQ  of  the  terms  of  the  lease 
relative  to  the  amount  of  rrat  reserved.  On 
the  questloa  the  respondent  had  the  burd^ 
of  proof,  and  the  evidence  cmislstB  of  that 
offered  by  the  respimdent,  the  appellant  teet- 
ins  ite  dde  of  the  case  oa  the  record  as  It 
was  thna  made. 

[2]  In  this  court  the  appellant  makes  two 
principal  contentions:  FirBt,  that  much  of 
the  evidence  Introduced  on  b^alf  of  the  re- 
spondent was  InadmiartUe,  and  that,  with 
this  eliminated,  there  la  not  sufficieDt  evl- 
dence  remaining  to  show  a  modification  of 
the  written  agreement;  and*  second,  that  the 
evidence  falls  to  show  a  ctuatderatlon  sufQ- 
dent  to  support  the  agreanent  to  modify, 
conceding  that  such  an  agreement  was  made. 

[I]  As  to  the  first  of  the  contentions  urg- 
ed, we  agree  with  the  appellant  that  cer- 
tain of  the  offered  testimony  was  improperly 
admitted,  and  cannot  be  considered  in  de- 
termining the  question  ot  the  sufflcioicy  of 
the  evidence.  The  transaction  with  Cwlan,' 
hy  which  the  agreanent  was  to  accept  a  les- 
ser sum  as  roital  than  that  provided  for  in 
the  written  lease,  was  had  by  an  officer  and 
stoi^older  of  the  respcmdent  as  Its  repre* 
sentativ^  and  be  ms  permitted  to  testify 
to  the  transaction  and  to  statements  made  by 
Conlan  In  the  course  of  the  transaction.  We 
think  the  stockholder  wsa  dlsquallfled  under 
the  statute  (Bern.  Code^  i  1211),  whldi  ex- 
cludes a  party  In  interest  from  giving  evidence 
of  transactions  had  with,  or  of  statements 
made  by,  a  deceased  person,  where  tlie  adva'se 
party  sues  or  defoids  as  his  executor,  admin- 
istrator, or  as  his  le^al  represoitative.  We 
cannot,  howeva*.  agree  with  the  contaitlon 
tha^  excluding  this  evidence,  enopgh  does 
not  ranaln  to  support  the  Judgment  It 
would  serve  no  useful  purpose  to  review  the 
evidence  at  length.  Enon^  Is  shown  to 
malie  it  clear  that  without  the  reduction  In 
the  rental  the  defoidant  would  early  have 
been  forced  Into  Insolvent^,  and  would  have 
ceased  doing  business  as  a  going  concern. 
It  clearly  appears  also  that  the  landlord 
knew  of  this  condlthm,  and  knew  that  an  at- 
tenqtt  to  enforce  the  lagxeement  as  written 
would  result  In  the  loss  of  the  respondent  as 
a  toiant  and  the  loss  to  him  of  any  benefit 
tnm  the  contract  of  leaser  The  delbiquen- 
dea,  it  they  were  such,  extended  over  a 
Imig  period  of  time.  The  payments  made 
were  by  check,  and  these  at  stated  Intervals 
have  the  indorsement,  "Bent  In  full  to  datfe" 
Hio  protest  against  the  Indorsements  was 
made,  or  dwnand  for  the  contract  rental 
made,  until  near  the  close  of  the  term,  and 
this  coily  after  a  disagreement  liad  arisen  be- 
tween the  parties  over  a  renewal  of  the 
lease.  To  our  minds,  the  evidence  points  with 
unerring  certainty  to  something  more  than 
mere  forbearance;  It  pc^nts  to  a  modifica- 
tion of  the  contract 


[4,  f]  The  objection  that  the  agreement 
tp  reduce  the  rental  was  void  for  want  of 
C(»isIdeiatIon  Is  also  without  foundation. 
When  a  t«iant  refuses  for  any  cause  to 
pay  rentals  according  to  the  terms  of  the 
contract  of  lease,  the  landlord  has  an  option 
as  to  the  course  he  will  pursue.  He  may  stand 
on  the  contract  and  take  the  remedies  the 
law  applicable  to  the  contract  affords  him. 
or  he  may  treat  the  contract  as  abrogated 
and  enter  Into  new  contract  with  the  tenant. 
If  he  does  the  latter,  the  mutual  promises 
made  by  the  one  to  the  other  furnish  the 
c<m3ideration  for  the  agreement  It  may  be 
that  in  this  Instance,  since  the  contract  of 
reduction  was  oral  and  since  the  term  ex- 
tended for  a  longer  period  than  <Hie  year, 
^ther  party  could  have  repudiated  Its  fur- 
ther (q)eration  so  long  as  it  was  executory. 
But  after  It  became  an  executed  contract 
by  i>erformance,  neither  party  could  repudi- 
ate It  so  as  to  thereby  acquire  additional 
rights  under  it.  HtOnnis  r.  Watscm,  200  Pac. 
578. 

In  tlie  early  case  of  Brown  t.  Kern,  21 
Wash.  2U,  6T  Pac;  798,  this  court  heM  that 
an  agreemoit  by  a  judgment  creditor  to  ac- 
cept from  a  Judgment  debtor  who  was  finan- 
cially embarrassed  a  less  amount  than  was 
due  upon  the  judgment  In  full  satisfaction 
thereof  was  an  <Aligatory  agreement  sup- 
ported by  a  sufficient  conslderatitn.  In  the 
course  of  the  opinion  we  said: 

theory  of  tJie  law  donbtiess  Is  that  no 
benefit  aocmed  to  tha  creditor  in  accepting  a 
portion  of  a  debt  wher  the  debtor  was  legally 
bound  to  pay  the  whole  debt,  and  that,  there- 
fore, there  was  no  consideration  (or  the  con- 
tract made  and  entered  into  by  the  creditor  and 
debtor  for  the  satisfaction  of  the  judgment  or 
debt  by  the  payment  of  a  part  of  the  same.  For 
many  years,  however,  courts  have  been  dis- 
satMBed  with  this  rule,  and  have  refused  to  ex- 
tend the  doctrine,  but  have  sought  to  restrict 
the  operation  of  tiie  rule  whenever  it  was  pos- 
sible. It  is  certainly  not  in  accordance  with 
ethics,  and  ought  not  to  be  in  accord  with  the 
rules  of  law,  to  allow  a  creditor  to  enter  into 
a  contract  to  compromise  hia  debt  or  judg- 
ment and  by  reason  of  that  compromise  receive 
an  amount  of  money  wlilch  he  could  not  have 
received  except  throng  the  medium  of  a  com- 
promise, and  then  allow  him  to  violate  his  con- 
tract on  the  plea  of  want  of  consideration, 
and  still  retain  the  fruits  of  the  agreement 
which  he  made  to  compromise.  Pleas  of  want 
ot  consideration  are  not  favored  by  the  law,  es- 
pecially where  the  relative  positions  of  the  par- 
ties have  been  changed  by  the  transactloa.  To 
avoid  this  rale,  as  we  have  before  observed, 
courts  have  decided— and  sometimes  the  logic 
of  the  discrimination  is  hard  to  perceive— that 
a  consideration  will  be  presumed,  if  a  partial 
payment  is  made  by  the  payment  of  a  portion 
of  the  amount  agreed  upon  and  the  note  of  a 
third  person  taken  for  the  balance.  Some 
courts  bave  even  gone  eo  far  as  to  hold  that 
the  acceptance  of  a  check,  or  the  note  of  the 
debtor  for  a  portion  of  the  debt,  which  check 
or  note  was  attnwards  paid,  was  auffident  to. 
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raise  preBumptiou  of  a  consideratioii;  bnt  it 
is  difficult  to  nnderitand  why  a  check  or  « 
note  would  be  an;  more  valuable  tban  money 
in  the  amount  for  which  the  note  or  check  waa 
drawn.  Tbia  simply  goes  to  show  the  distaror 
in  which  the  rule  is  held,  and  it  might  be  better 
to  change  the  rule  in  a  etraigbtforward  man- 
ner than  to  seek  to  destroy  Its  operation  by  il- 
logical dtarerlminations.  Howerer,  in  t&is  case 
it  is  not  necessary  to  go  so  far  as  to  overtum 
the  established '  doctrine,  for  the  reason  that, 
under  the  findings  of  fact,  which  are  binding 
upon  this  court,  it  appears  that  the  defendant 
Bidpath  was  unable  to  pay  this  judgment.  The 
creditor  then  had  a  judgment  which  was  worth- 
less in  the  eyes  of  the  law,  and  it  was  certainly 
a  con^eration  to  him  to  obtain  a  portion  of 
that  Jadgment" 

To  the  same  effect  are  the  following  cas^: 
WilliamB  7.  Blumentbal,  27  Wash.  24,  67  Pac. 
393;  Rassell  &  Co.  v.  Stevenson.  34  Wash. 
166.  76  Pac.  627;  Hidden  t.  German  Savings 
&  Loan  Society.  48  Wash.  384.  93  Pac.  668; 
Evans  V.  Or^on  &  Washington  B.  Ca,  58 
Wash.  429,  106  Pac.  1095,  28  L.  B,  A.  (N.  S.) 
45S;  Zlndorf  t.  TUlofsoD,  83  Wash.  472, 
145  Pac.  587. 

Hhese  cases  cannot  be  dUferentiated  In 
principle  from  the  case  before  tts.  They  lay 
down  the  rule  that  an  obligee  who  agrees 
to  accept  and  accepts  something  less  from  an 
obligor  than  full  satisfaction  of  an  obliga- 
tion rather  than  take  a  doubtful  chance  of 
enforcing  full  performance  la  bound  by  bis 
agreement 

The  Judgment  la  affirmed. 

PABKEIR,  O.  J.,  and  MAIN,  TOLBIAN,  and 
iSITCHELL,  cwcnr. 


In  ra  LANGILL'S  ESTATE.   (No.  16304.) 
(Supreme  Court  of  Washington.  Oct  6^  182L) 

1.  Exeoutora  and  administrators  «=9l8— Unlit 
person  not  appointed  administrator  thouflh 
tnt  lo  ordnr  of  thoaa  antitlMlt  and  not  dia- 
qnalMad  Iqr  atatnta. 

Since  the  court  in  appointing  an  admin- 
istrator, acts  Judicially,  and  the  right  of  any 

person  to  adnUnlster  tiie  estate  is  secondary 
to  that  of  those  interested  to  have  it  admin- 
istered and  distributed  according  to  law,  an 
application  for  letters  of  admimstration  b; 
one  who  is  unfit,  thougb  he  is  first  in  order 
of  those  entitled  to  appointment,  under  Laws 
1917,  c.  156,  S  61,  and  his  disqualificatioDa,  a-e 
not  among  those  described  in  section  87,  wfll  be 
refused,  the  statute,  while  it  defines  certain 
things  as  disqualifications,  not  saying  or  im- 
plying that  there  shall  be  no  other. 

2.  Exeentora  and  administrators  «is»l^dnihi- 
latration  being  wholly  statutory,  oourt  nqr 
eonatrae  atatutea  to  beat  aooord  with  tiieir 
pnrpoaa  and  spirit. 

The  administratioa  of  estates  being  wholly 
statutory,  the  court  may  construe  the  statutes 


flo  an  to  beat  accord  with,  ttrir  pmjioie  and 
spirit  without  ragaid  to  tiw  rigid  nilea  of  tlw 
common  law. 

Holcomb.      Parkar,  a  J«  and  lOldiell,  J.. 

dissenting. 

En  Banc. 

Appeal  fn»n  Superior  Couxt,  PSetoe  Odoii- 

ty;  W.  O.  Chapman,  Judge. 

Application  by  B.  Langill  for  letters  of 
administration  on  the  estate  of  Levi  M.  Lau- 
gill,  deceased,  opposed  by  Bessie  Langill 
Stewart  and  others.  From  an  order  doiylng 
the  application  and  appohitlug  another  as  ad- 
ministrator, petitioner  appeals.  Affirmed. 

Walter  iS.  Harvey,  of  Tacoma,  for  appel- 
lant 

Guy  B.  Kelly  and  Thos.  MacMahon,  both 
of  Tac<naa,  for  reapondents. 

PULLERTON,  J.  On  May  22,  1920,  Levi 
M.  Langill  died  Intestate  in  Pierce  county. 
Wash.,  leaving  an  estate  therein  subject  to 
administration.  Tbe  appellant,  B.  B.  Lan- 
gill, within  40  days  after  the  death  of  Levi 
M.  Langill  applied  for  letters  of  administra- 
tion upon  his  estate.  His  application  was 
opposed  by  other  heirs  of  the  estate,  and,  after 
a  hearing,  the  court  denied  the  application, 
appointing  one  Harris  O.  Ward  as  adminis- 
trator of  the  estate.  E.  VS.  Langill  appeals. 

The  evidence  need  not  be  detailed  at 
length,  ^e  applicant  admits  a  misuse  of  a 
part  of  the  estate,  and  the  evidence  other- 
wise convincea  us  that  there  is  a  gra^e 
prc^abiUty  that  he  has  misappropriated 
another  very  considerable  part.  It  shows, 
moreover,  that  his  general  character  is  auidi 
as  to  unfit  him  for  the  administration  of  any 
form  of  trust. 

But  the  statute  (Laws  1917,  c.  156.  |  61) 
prescribes  tbe  order  In  which  persons  are  re- 
spectively entitled  to  administer  upon  an  es- 
tate, and  elsewhere  (section  87)  prescribes 
who  are  disqualified  to  act  The  evidence 
shows  that  the  appellant  is  first  In  order  of 
the  enumerated  persons  entitled  to  appoint- 
ment and  shows  further  that  the  disqualifi- 
cations he  was  ^ound  to  possess  are  not 
among  the  statutory  disqualifications.  The 
appellant  contenda  that  these  proTisl(ms  of 
tbe  statute  are  mandatory;  that  the  enu- 
meration of  certain  disqualifications  by  tbe 
statute  precludes  tbe  idea  that  other  dis- 
qualifications may  exist;  and  that  in  deter- 
mining who  may  be  appointed  as  an  execu- 
tor or  administrator,  the  courts  are  without 
power  or  right  to  adjudge  a  person  dlaquali- 
fled  on  grounds  which  the  statute  does  not 
make  disquallflcatioua. 

[1]  We  are  unable  to  agree  with  these  ooQ- 
tentiona.  Th9  atatnts,  while  It  defines  cer- 
tain things  as  disqualiflcatioos,  does  not  say 
in  terms,  nor  do  we  think  fay  necessary  Im- 
plication, that  thoe  Bhall  be  no  other.  Tbe 
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purposo  of  admlnlatratlon  Is  to  preserve  the 
estate,  and  cause  It  to  pass  to  the  heirs  and 
distributees  without  waste  or  loss,  and  with- 
out imdue  dday.  In  appointing  an  adminis- 
trator the  conrt  acts  JudidaUy,  not  minis- 
terially, and  it  is  as  miKft  its  Judicial  duty 
to  guard  an  estate  against  possible  waste 
and  loss  as  it  is  to  take  action  against  waste 
and  loss  after  It  has  occurred.  It  is  true 
that  the  right  to  administer  an  estate  Is  a 
TEluable  right  But,  to  paraphrase  the  lan- 
guage of  Mr.  Justice  Woods  in  Ex  parte 
Small,  69  S.  G.  43.  48  S.  E.  40.  no  right  is  ar- 
bitrary or  unqualified  by  a  correlative  right 
The  right  of  Qioae  interested  to  have  an  es- 
tate administered  and  distributed  in  accord- 
ance with  law  is  the  dominant  right;  Oie 
right  of  any  particular  person  to  administer 
the  estate  Is  a  secondary  right  When  the 
allowance  of  the  claim  to  exercise  this  sec- 
ondary right  may  result  in  defeating  the  pri- 
mary right,  it  should  be  refused. 

[tl  It  may  be  that  our  oonduston  trenches 
upon  the  weight  of  judicial  authority.  But 
the  cases,  tar  the  greater  part,  are  Iwsed 
apon  and  follow  the  rigid  rules  of  the  com- 
mon law.  In  this  state,  the  admlntstratlon 
of  estates  ia  whtHIy  statutory,  and  we  feel 
free  to  give  the  statutes  that  ccmstmctlon 
Thich  in  our  Judgment  will  best  accord  with 
tbtir  purpose  and  spirit. 

The  order  Is  affirmed. 

MAIN,  BRIDQDB,  BfACKINTOSH,  and 
TOIMAS,  33^  conenr. 

HOZiCOUB,  J.  We  dissent  By  the  ma- 
jorlfy  decMon  tbe  dbrintegratkm  of  the  Pro- 
bate Code  of  1917  Is  beenn.  Tbe  majOTity 
"J: 

'TThe  Btatote,  while  It  defiD«B  certain  thiogB 
as  disqaaliflcatiODB,  does  not  saj  In  terms,  nor 
do  we  think  by  necessary  Implication,  tiiat  there 
shall  be  no  other." 

Jaa  in  omduslai  the  majority  m^t 

*^  this  stste,  the  sdministration  of  estates  is 
^o]Iy  statutory,  and  we  fed  free  to  give  the 
statntes  that  constmctlon  whidi  in  oar  Judg- 
ment will  best  accord  with  tbetr  purpose  snd 
spirit" 

Tills  reasoning  Is  wholly  Inconsistrait  and 
lllf^cal.  Furthermore  It  is  not  giving  the 
statutes  a  construction  to  accord  with  their 
purpose  and  spirit  It  Is  positively  leglsla^ 
lag  and  creating  dlsqualiflcatlonB  which  the 
Statutes  did  not  create.  It  may  be  granted 
that  appelant  is  not  a  very  admirable  char- 
acter, and  not  such  a  person  as  any  court 
or  Judge  would  desire,  if  uncontrolled  by 
statute,  to  grant  any  tmst  to;  but  we  can- 
not disregard  positive  provisions  of  the  pro- 
bate statutes. 

The  record  shows  that  appellant  had  used 
the  sum  of  flSO,  according  to  bis  own  ad- 


mission, of  the  ready  funds  of  the  estate  aft- 
er the  death  of  bis  father,  in  making  a  visit 
to  his  sister,  Emily  Burchard,  at  Clinton, 
Iowa.  He  candidly  admitted  the  use  of  this 
m(»iey;  but,  as  he  wonld  be  compelled  to 
give  bond  If  appointed  administrator,  the 
provisions  of  the  statute  requiring  him  to 
fully  account  for  all  of  the  estate  and  the 
terms  of  his  bond  would  be  amply  sufQdent 
to  protect  the  parsons  Interested  In  the  es- 
tate 

The  record  also  shows  that  Emily  Burch- 
ard, the  only  other  eligible  on  a  parity 
with  appellant  for  appointment  as  adminis- 
trator, while  at  first  objecting  to  his  appoint- 
ment afterwards  withdrew  her  objection, 
and  prayed  for  his  appointment,  leaving  no 
others  objecting  except  grandchUdrai,  who 
were  fourth  In  the  order  of  ellglbles. 

The  record  also  shows  that  Charlotte  Lan- 
gill,  the  wife  of  decedent,  and  who  shortly 
before  the  death  of  Levi  M.  LangUl  bad  been 
adjudged  by  the  suiwriw  court  upon  the  cer- 
tificates of  two  competent  physicians  as  In- 
sane, had  portly  thereafter  been  pronounc- 
ed sane.  Upon  her  b^g  adjudged  insane 
appellant  was  appointed  guardian  of  her  es- 
tate, and  upon  her  discharge  from  custody 
his  appointment  had  been  annulled,  and  he 
had  been  ordered  forthwith  to  report  as 
guardian  to  the  superior  court  His  attorney 
immediately  moved  to  set  aside  the  order  dis- 
charging him  as  guardian,  upon  the  ground 
that  it  was  made  without  notice,  and  with- 
out any  hearing,  and  without  any  testimony 
or  evidence  in  sivport  of  the  same,  and 
that  the  court  was  without  Jnrisdlctlon  of 
the  parties  or  the  eubject-naatter.  He  made 
no  report  as  guardian  up  to  the  time  of  the 
hearing  upon  the  petition  for  app<^tment 
of  administrator.  Upon  the  conclusion  of- 
the  bearing  on  tbe  appellant's  petition  for 
apptdntment  of  administrator,  the  court  oral- 
ly anmnmced  that  nothing  had  been  abmm 
vpoa  the  hearing  to  show  tiiat  anptilant  was 
not  a  fit  and  proper  pwson,  except  that  he 
had  failed  to  report  «nd  aoooont  as  guardian 
ot  tbe  estate  of  CAiarlotte  Langlll  as  directed 
by  the  superior  court,  and  that  tils  disobedi- 
ence of  sa^  order  was  a  vary  good  Indica- 
tlon  fliat  he  oui^t  not  to  be  appointed  ad- 
ministrator. It  was  adjudged,  therefore, 
that  antflDant  was  not  a  fit  and  propor  person 
to  be  appointed  administrator.  That  Is  the 
<Mi]y  ground  upon  whldi  tbe  trial  court  re- 
fused to  ai^int  him  administrator,  but  tbe 
majwlty  seem  to  find  some  other. 

The  Probate  Code  (chapter  1S6,  Laws  1917, 
i  61}  provides: 

"Administration  of  the  estate  of  the  person 
dying  intestate  shall  be  granted  to  some  one 
or  more  of  tbe  persons  hereinafter  mentioned, 
and  they  shall  be  respectively  entitled  to  the 
following  order:  •  •  • 

"Next  of  kin  in  the  following  order:  1.  Oiild 
or  children.  •  • 
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SectloD  87  of  the  Code  proTldee: 

"The  foUovin;  persoas  are  not  qualified  to 
act  as  executors  or  administratorB.  Corpora- 
tions, nonresidents  of  this  state,  minors,  per- 
sous  of  vnsomid  miod,  or  who  hava  bees  e<m- 
victed  of  any  felonr  or  of  a  misduaeanor  is- 
TdvlnK  moial  tarpltnde." 

Appelant  fell  within  naaa  of  the  dlaqoall- 
fled  dasses,  and,  while  be  may  have  beaa 
guilty  of  a  felony  or  of  a  misdemeanor  In- 
volving moral  turpitude^  he  bad  not  beak 
couvtuted  thereof.  Yet  the  majority  aay 
tbat,  because  the  ai^earancea  are  that  be 
baa  been  guilty  of  sucb  an  offense,  although 
not  convicted,  and  although  the  statute  spec- 
ifies those  who  have  been  convicted  cdt  a 
felony  or  of  a  misdemea^pr  Involving  moral 
turpitude  as  being  disqualified,  tbey  read  In- 
to Uie  statute  tbat,  If  the  court  suspects  that 
the  apiAlcant  has  \teea  guilty  at  a  fdony  or 
of  a  misdemeanor,  etc.,  he  sbaU  not  be  ap- 
polnted. 

At  comm<m  law  eligibility  was  ttw  rule, 
and  diaqualificatlon  fw  the  granting  of  ad- 
ministration tha  exception.  Illiteracy,  igno- 
rance. Interest  in  the  estate^  Immorality,  and 
even  criminality  were  not  regarded  as  dls- 
•qualifications;  but  Idiocy  and  insanity  were. 

"Id  the  United  States  the  right  to  letters  of 
adminiatratiui  is  generally  resulated  by  stat- 
ute, ai^  more  or  leia  elaborate  provisions  are 
made  by  such  laws  determining  the  prioritleB 
■of  the  various  relatives  of  different  degrees." 
U  E.  0.  L.  p.  34,  {  22. 

"Next  after  husband  and  wife  the  preference 
as  to  letters  of  administration  Is  usually  given 
under  modem  statutes  to  the  next  of  kin*  or  to 
the  nearest  relative  of  tiia  deceased."  U  B. 
C.  L.  p.  87.  I  26. 

"Even  under  statutes  regulating  the  prior- 
ities of  those  entitled  to  administer,  eonaldera- 
Ue  discretion  is  pven  the  court  in  determining 
who  shall  be  appointed.  Where  the  statute 
provides  that  the  sttrvlving  spouse  or  next  of 
Ud,  or  both,  as  the  court  may  determine,  must 
be  appointed,  If  suitable  and  ctanpetent  to  dis- 
charge the  trust,  it  is  for  the  court  to  deter- 
mine whether  such  persons  are  incompetent  or 
unsuitable.  A  statute,  one  section  of  which 
empowws  a  court  to  appoint  as  executors  per- 
sons named  in  a  will  if  ttey  are  fit  penona, 
and  a  subsequent  section  of  which  enumentea 
the  peraona  tcho  are  not  deemed  )ft,  vests  in 
the  court  a  discretion  to  determine  the  exlst- 
'Cnce  of  the  particular  causes  of  disability  enu- 
merated, hut  doea  not  veat  a  broad  diaoretion 
to  determine  %ohat  are  cauaea  of  diadbilitif." 
11  B,  C.  Lu  p.  42.   ataUcs  ours.) 

It  will  be  noted  tbat  our  statute  does  not 
read,  aa  indicated  In  the  text  above,  tbat  cer- 
tain persona  must  be  aKXdnted  </  suitable 
and  competent  to  discharge  the  truat,  but 
does  q»eclfy  certain  perscms  In  cwtain  order 
who  shall  be  appointed,  and  the  subsequent 
section  spedfles  certain  persons  who  shall 
be  disqualified;  and  since  at  common  law 
and  in  many  of  tiie  states  It  la  generally  true 


tbat  the  moral  fltnesa  of  a  pmon  to  be  ap- 
pcdnted  executor  «  administrator  should  not 
be  Inquired  into  by  the  court,  and  since  our 
statute  makes  no  each  provision,  but  doea 
make  certain  specific  proTi8i<HU  disqualify- 
ing (me  fnmi  appointment,  such  moral  quails 
flcatlons  are  nndonbtedly  not  required. 

If  courts  bRTlng  Jnriadictlon  of  probata 
matters  can  deviate  from  the  order  of  ellgi- 
bles  as  provided  statute  in  secti<Hi  61, 
supra,  and  can  find  disqualifications  not 
fbund  in  section  87,  anpra,  the  entire  provi- 
sions are  useless  and  Infective,  and  the 
courts  will  be  at  liberty  to  appoint  any  per- 
scm  selected  1^  tbem  upon  application  for 
appointment  of  an  administrator. 

True,  "the  punioee  of  administration  Is 
to  preserve  the  estate  and  cause  it  to  pass 
to  tbe  heirs  and  distributees  without  waste 
or  loas,  and  without  undue  delay,"  but  aa  to 
an  those  matters,  those  Intereated  would  be 
amply  protected  by  good  and  sufilclait  bond. 

Tbe  majority  <4^ion  Is  manifestly  wrong, 
and  the  order  appealed  ttom  should  be  ro- 
veraed. 

PABKEKt  a  and  UITOHEUi,  J.,  con- 
car. 


STATE  ex  rsL  HART,  Geveraor,  et  aL  v. 

CLAUSEN,  Auditor.    (No.  I666r.) 

(Supreme  Coort  of  Washington.  Oct.  4, 1921.) 

I.  States  14— Pablle  parpose  fOr  wbioh 
risbt  was  eraatad  by  EqaalizatloB  CoKpaaaa- 
tiOB  Ael.  to  defead  state  ta  war. 

The  public  parpose  for  wUdi  debt  la  cre- 
ated by  Veterans*  Equalized  Compensation  Act 
is  to  defend  the  state  in  war,  for  which  au- 
thority is  given  by  Const  art  8,  K  2,  3;  and 
On  the  amount  of  which  no  limitation  is  Im- 
posed. 

2  States  «=3 148— Debt  and  anthority  to  lasae 
beads  In  excess  of  $11,000,000  oreated  and 
gives  by  Equalization  Compensatios  Aot 

A  debt  certain,  in  addition  to  $11,000,000 
(that  being  certain  which  is  enable  of  being 
ascertained  and  made  certain),  is  created,  and 
authority  for  issuing  bonds  for  the  additional 
amount  is  given,  by  Veterans'  Equaliaation  Act 
which,  after  providing  for  payment  of  a  certain 
amount  per  month  for  time  of  service  of  each 
veteran  of  the  World  War,  within  certain  lim- 
its, who  at  the  time  of  enlistment  waa  a  real- 
dent  of  the  state,  providea  tbat  for  the  purpose 
of  providing  means  for  tbe  payments,  $11,000,- 
000  of  bonds  shall  be  issued :  Provided,  that  It 
the  proceeds  thereof  ehall  be  insufficient  tbfn 
enough  additional  bonds  shall  be  issued,  tbe  is- 
suance thereof  to  be  under  tbe  general  super- 
vision and  control  of  the  State  Board  of  Fi- 
nance; there  being  no  delegation  of  legialatlTe 
power  by  the  proviso  but  merely  an  authorisa- 
tion to  ascertain  that  which  may  be  made  cer- 
tain by  public  records,  a  mathematieal  prop*^ 
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aitioD,  and  to  Ursne  addltloiu!  b<mda  on  snch 
determioatioii. 

En  Banc 

Original  mandamua  proceeding  by  the 
State,  on  tbe  relation  of  Ix>uls  F.  Hart,  Got- 
mior,  and  otfaMs,  constituting  the  State 
Finance  C<»nmittee,  against  O.  W.  Clausen, 
Stata  Auditor.  Writ  granted. 

See,  alscs  194  Pac.  798. 

liindsay  L.  Thompson,  of  Olympla,  Fred 
J.  Cnuninghom.  of  Spokane,  and  Nat  V. 
Brown,  of  Olympia,  for  idaintiltB. 

John  A.  Frater,  of  Seattle^  for  defendant 

HOLGOMB,  jr.  The  sole  question  In  this 
case  is  whether  or  not  chapter  1  of  Laws  Ex. 
Sees.  1920  is  sufficient  authorlEatlcm  for  the 
issuance  of  bonds  of  the  state  In  excess  of 
911.000,000.  The  aoestton  arises  by  reasm  of 
sectiMi  0  of  the  act,  whldi  contains  the  fol- 
lowlng  invTiaioiia: 

''For  the  porpose  of  proridhig  means  for  tin 

pSTinent  of  compensation  hereunder  and  for 
paying  the  expenses  of  adminlBtration,  there 
sliall  be  issaed  and  sold  bonds  of  the  state  of 
Washington  in  the  sum  of  eleven  taiUion  dol- 
lars ($11,000,000.00):  Provided,  that  if  the 
proceeds  of  the  rale  of  snefa  bonds  be  insaffi- 
dent  to  psy  the  compensation  herein  allowed, 
then  safflcient  additional  bonds  to  pay  sneh 
compensation  shall  be  Issued  and  sold.  The  is- 
suance, sale  and  retirement  of  tald  bonds  shall 
be  under  the  general  supervision  and  control 
of  the  State  Board  of  Finance." 

Bonds  to  the  amount  of  $11,000,000  have 
been  issued  and  BCiA  by  the  state,  and  the 
funds  d^ved  therefrom  have  been  practical- 
ly exhausted  In  the  payment  of  warrants. 
Additional  bonds  have  been  authorized,  and  a 
blo<^  of  them  bid  in  by  the  finance  committee 
Ha  an  investment  for  the  permanent  school 
fund.  The  state  auditor  has  refused  to  is- 
sue warrants  on  the  sdwol  fond  in  payment 
of  the  bonds,  and  this  aetUu  la  hnw^t  to 
compel  him  so  to  do. 

The  respondent  predicates  his  position  up- 
on the  ground  that  there  la  a  constitutional 
inhibition  against  the  action  of  the  oommlt- 
tee. 

The  first  three  sections  of  article  8  of  the 
state  Constitution  which  have  to  do  with 
**piibUc  indebtedneaa"  are  as  follows,  to  wit: 

"Sec  1.  The  state  may,  to  meet  easiial  deficits 
or  failnre  In  revennes  or  for  expenses  not  pro- 
vided for,  contract  debts,  bat  such  debts,  direct 
and  contingent,  singly  or  In  the  aggregate, 
shall  not  at  any  time  exceed  foar  hundred 
thousand  dollars  ($400,000),  and  the  moneys 
arising  from  the  loans  creating  such  debts  shall 
be  applied  to  the  purpose  for  wUeh  Ui^  were 
obtained,  or  to  repay  the  debts  so  contracted, 
and  to  no  otiMr  purpose  whatever. 

"See;  2.  In  addition  to  the  abore-Ifanited  pow- 
er to  contract  debts,  the  state  msy  contract 
debts  to  repel  Invasion,  suppress  insarrectioa, 
or  to  defend  the  state  in  wsr,  but  the  money 
ariring  frmn  the  emtraeting  of  such  debts  shall 


be  applied  to  the  purpose  for  which  it  was 
raised,  and  to  no  other  purpose  whatever. 

**8ee.  8.  Except  tiie  debt  spedfled  in  sections 
one  and  two  of  this  article,  bo  debts  shell  here- 
after be  contracted  by  or  on  behalf  of  tbis 
state,  unless  such  debt  sbsll  be  auUiorlied  by 
Isw  for  some  single  work  or  object  to  be  dis- 
tinctly spedfied  therein,  which  law  shall  provide 
ways  and  means,  exclusive  of  loans,  for  the 
payment  of  the  interest  on  such  debt  as  It  falls 
due,  and  also  to  pay  and  discharge  the  princi- 
pal of  such  debt  within  twenty  years  from  the 
time  of  the  contracting  thereof.  No  sudi  law 
shaU  take  effect,  until  it  shall,  at  a  general 
dection,  have  been  submitted  to  the  pwplt  and 
have  received  a  majority  of  all  the  votes  east 
for  and  against  it  at  audi  elecdon,  and  all 
moneys  raised  by  authority  of  such  law  shsU 
be  applied  only  to  the  specific  object  'therein 
stated,  or  to  the  payment  of  the  debt  thereby 
created,  and  such  law  shall  be  published  in 
at  least  one  newspaper  in  each  county,  if  one 
be  published  therein,  throughout  the  state, 
for  three  months  next  preceding  the  electios  at 
which  it  is  aobmitted  to  the  people.** 

It  to  «»ceded  that  section  1  of  article  8 
"has  nothiug  to  do  with  the  question  Involved, 
but  respondent  contends  that  the  petitioners 
can  find  no  authority  ft>r  tiielr  acts  under  sec- 
tion 2  of  artide  8;  and  also  contends  that 
section  8  of  article  8  prohibits  the  oontract- 
Ing  of  debts  on  b^alf  ct  the«tate  imlaes  th^ 
fall  irtthln  the  proviso  of  sections  1  and  2  and 
draw  particular  attentttm  to  Oie  fbllowliig 
parts  of  section  8: 

•  •  Which  law  shall  provide  ways  snd 
means,  exdusive  of  loans,  for  the  payment  of 
the  interest  on  such  debt  as  It  falls  due,  and 
also  to  pay  and  discharge  the  prindpal  of  such 
debt  within  twenty  years  from  the  time  of  the 
contracting  thereof.  No  such  law  sbsll  take 
effect,  un^  it  shall,  at  a  general  election,  have 
been  submited  to  the  people  and  have  received 
a  majority  of  all  the  votes  cast  for  and  against 
it  at  such  dectlon.  •  •  •  *• 

Section  6  <^  the  Veterans'  Equalised  Gom- 
I>«isatlon  Act  provides  for  the  Issuance  and 
sale  of  $11,000,000  worth  of  bonds,  and  sec- 
tion 7  provides  that  the  money  arising  from 
their  sale  be  deposited  In  the  state  treasury 
to  the  credit  ot  the  spedal  fund  known  as 
the  Veterans*  Oompensatlon  Fund.  Section  7 
also  makes  an  appropriatt<m  of  $11,000,000 
In  tbB  followlDg  language: 

*'For  the  purpose  of  carrying  out  the  provi- 
sions of  this  Act  there  is  hereby  at^ropriated 
from  the  Veterans'  Oompensation  E*und  the 
ram  of  eleven  nflllon  ddlars  (|11,000,OOOjOO).* 

Section  8  of  the  act  anOttnlxeB  and  dlrecta 
the  levy  of  a  one  mill  tax  for  the  purpose  of 
creating  a  fund  with  which  to  retire  the 
txmds  and  pay  the  Interest  there<m.  Sectlm 
13  of  the  act  directs  Its  submission  to  the 
people  for  ratification  at  a  general  election. 

Respondent  therefore  contaids  that,  a  def- 
inite amount  of  m<Hiay,  $11,000,009  and  no 
more^  having  been  appropriated,  and  a  def- 
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Inite  mlllage  tax  provided  for  tlw  purpose  of 
retiring  the  authorized  indebtedness  created, 
and  the  act  baring  beea  passed  by  the  Leg- 
islature having  been  legally  refured  to  the 
people  for  ttieir  ratiftcatlon,  and  further 
that  the  Leglalatore  of  1920-1921  reappro- 
prlated  the  exaet  amount  of  $11,000,DO(^  peti- 
tioners are  in  effect  seeking  to  Incur  a  state 
indebteduess  without  a  definite  apprc^rlatlon 
having  been  made  thra^r,  and  without  the 
anthorll7  of  a  legislative  act  jHwperly  re- 
ferred to  and  aiq^roved  bj  the  people  at  a 
general  election. 

[1]  We  have  heretofore  decided,  in  State 
on  the  Button  of  Hart  t.  Clausen,  194  Paa 
703,  that  the  act  In  question  is  vaUd  as  a 
constitutional  act  in  that  it  was  for  a  public 
purpose.  While  section  2  of  arUda  8  of 
the  Constltutlcni  of  Washingtim  was  not  par- 
ticularly referred  to  as  anttiorlt?  supporting 
the  constitutionality  of  the  law,  it  is  mani- 
fest that  whm  14  wae  decided  that  the  pay- 
ment of  the  funds  provided  tor  by  the  Veter- 
ans' Compensation  Act  as  being  for  a  public 
purpose  brought  it  within  that  section,  and 
aectdon  8  of  article  8  having  been  oonformed 
to,  no  other  provision  of  the  Ooaistttution 
stood  In  the  way. 

[2]  When  the  act  was  passed  it  was  Im- 
poBsIUe  to  asctttaln  the  exact  number  of 
veterans  who  would  be  entitled  to  the  addi- 
tional compensation  or  the  exact  amounts 
due  to  those  entitled  to  It  Those  matters, 
howev^,  were  matters  of  public  record,  to 
be  detennlned  according  to  the  records  of 
the  government  ot  the  United  States,  and 
when  determined  the  amount  necessary  to  be 
raised  by  tbe  sale  of  bonds  was  possible  to 
determine.  It  Is  a  general  rule  that  that  la 
certain  which  Is  capaUe  of  belbag  ascertained 
and  made  certain.  The  debt  therefore  is  al- 
ready contracted       the  Legislature. 

Kecalllng  that  the  proviso  of  section  6, 
chapter  1,  of  the  Laws  of  1920,  Is  that,  "If 
tiie  proceeds  of  the  sale  of  such  bonds  be 
insufficient  to  pay  the  compensation  herein 
allowed,  then  snffldrat  additional  bonds  to 
pay  such  compensation  shall  be  issued  and 
sold,"  the  conclusion  Is  irresistible  that  when 
it  la  found  that  $11,000,000,  the  sum  ap- 
propriated by  the  act,  is  not  sufficient  for  the 
compensation  of  all  the  veterans  entitled  to 
the  benefits  of  the  act,  it  is  clear  that  the 
state  board,  under  that  proviso,  has  power 
and  Is  directed  do  Issue  btmds  in  a  sufficient 
amount  to  provide  for  the  comprasatlrai  of 
all  the  veterans  entitled  thereto.  The  au- 
thorization Is  clear  and  unequivocal. 

There  is  no  limitation  imposed  upon  the 
amount  of  debt  that  may  be  contracted  for 
the  purposes  contemplated  by  subdivision  2 
of  article  8  of  the  Constitution.  The  I^egls- 
lature,  the  people  approving  at  the  referen- 
dum, contracted  the  Indebtedness  and  the 
evidrat  intention  of  the  L^Islature  and  the 
people  was  that  every  veteran  entitled  to 
the  amount  fixed  by  the  act  should  be  pro- 


vided for.  As  was  said  by  the  Suprona 
Court  of  Minnesota  in  Oostafson  v.  BUnow, 

175  N.  W.  908: 

"No  limitatioo  is  Imposed  upon  thfl  amount 
of  debt  that  may  b«  contracted  for  the  pur- 
poses contemplated  by  section  7  of  article  9 
[Mfauesota  Otmstitntlon],  nor  is  the  evldenee 
of  such  a  debt  restricted  to  any  paitiedar 
form.  It  seems  to  hare  been  t^e  purpose  of 
the  organic  law  to  UberaliM  the  application  of 
this  section  in  view  of  the  vital  diaracter  of  the 
emergency  it  was 'designed  to  provide  against. 
But  such  emergency  is  not  to  be  considered  the 
mere  repelling  of  invasion  or  suppressing  of 
insurrection  in  time  of  war,  as  we  understand 
the  appellant  to  contend.  A  public  debt  for  a 
proper  military  purpose  may  be  legally  con- 
tracted in  time  ot  war,  without  reference  to  a 
state  of  invasion  or  insnrrectiOD.  Conditions 
may  exist,  as  recei^  history  has  shown,  v^eh 
call  for  active  military  operations  of  varions 
kinds,  thoagh  no  hostile  invasion  be  imminent 
or  even  probable.  Sneh  operations  might  re- 
quire the  borrowing  of  large  sums  of  money, 
the  amount  of  which  would  be  dependent  upon 
the  existing  circumstances,  and  co^  not,  in  the 
nature  of  things,  be  determined  or  limited  in 
advance.  Franklin  v.  State  Board  of  Exam- 
iners, 28  Cal.  173,  is  directly  in  point  The 
constitution  of  California  limited  the  state  debt 
to  1800.000^  'ezctpt  In  case  of  war,  to  repel 
invasion  or  suppress  insurrection,'  etc.  By  an 
act  of  AprU  27,  1863  (St  Cal.  1863.  p.  662). 
entitled  'An  act  for  the  relief  of  the  enlisted 
men  of  the  California  Volunteers  in  the  service 
of  the  United  States,'  the  Legislature  provid- 
ed for  the  creation  of  a  debt  of  $600,000  to  be 
ased  !□  the  payment  of  an  additional  $5  per 
month  to  enlisted  men  of  the  California  Volun- 
teers from  the  time  of  their  entry  into  the 
service.  The  itlaiutiff  entered  service  on  No- 
vember 2S,  1861,  and  was  discharged  on  July 
25,  1863.  The  question  was  upon  tiie  constita- 
tionality  of  the  statute  giving  him  $5  per  month 
for  the  period  of  his  service;  and  the  statote 
was  held  authorised  under  the  provision  of  the 
California  Constitution  Identical  for  practical 
purposes  with  section  7  of  article  9  of  our  Con- 
stitution. This  ease  is  not  distingaishable  from 
the  one  before  as.  See,  also.  People  v.  Pache- 
co,  27  Csl.  175;  Reis  v.  State.  1S3  Ctd.  593, 
66  Pac.  1102;  State  v.  Stewart,  54  Mont  504, 
171  Pac  765,  Ann.  Gas.  1918D,  UOl.*' 

The  authorities  upon  the  right  of  the  state 

generally  to  Issue  bonds  and  create  Indebted- 
ness are  of  little  assistance  In  this  case. 

"The  different  states  of  the  Union,  In  incur- 
ring indebtednesB  and  issuing  negotiable  seca- 
rities  therefor,  are  subject  to  the  specific  limita- 
tions to  be  found  in  their  several  constitntiona, 
either  in  respect  to  the  amonnt  to  be  issued  or 
the  purpose  for  which  isaaed."  Abbott,  Public 
Secnrities.  p.  157. 

"Except  as  limited  by  constitutional  provi- 
sions, the  legislature  has  absolute  control  over 
the  finances  of  the  state  and  ita  power  as  to  the 
creation  of  indebtedness  or  the  expenditure  of 
state  funds,  or  msking  appropriations  is  plen- 
ary, and  the  exercise  of  this  power  cannot  be 
controlled  or  reviewed  by  the  courts."  S6  Cyc. 
882. 
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Having  determined  that  tbe  creation  of 
the  indebtedness  Involved  in  this  act  was 
valid  under  our  constitntlonal  limitations, 
we  are  confident  that  the  proviso  in  section 
6  of  this  act  for  the  issuance  of  additional 
bonds,  if  the  $11,000,000  authorized  be  found 
insufficient,  Is  also  valid.  There  in  no  del- 
egation of  legislative  power  in  that  proviso, 
but  merely  an  authorization  to  ascertain  that 
which  may  be  made  certain  by  public  rec- 
ords, and  to  issue  additional  bonds  upon 
such  determination.  There  is  no  exercise  of 
discretion  involved.  It  is  simply  a  math- 
ematical proposition  and  a  mandate  to  Issue 
sutficient  bonds  to  satisfy  all  the  d^ands. 
The  authority  is  clear. 

With  the  question  of  whether  or  not  ttie 
proceeds  of  aMitonal  btrnds  can  be  paid  out 
of  the  state  treasury  under  the  appropriation 
Umlthig  the  amoimt  at  ^tUOOOjOOO,  we  have 
no  present  concern. 

Tho  writ  of  mandate  will  Isnie. 

PARKER,  C.  J.,  and  TOLMAN,  MITCH- 
BLL,  BRIDGES.  MAIN,  HOTETT,  and  FCTL- 
I^BTON,  JJ^  concnr. 


STATE  V.  FARMER. 

(Supreme  Court  of  Idaho.    Oct.  22.  1921.) 

1.  Wltnessae  «s333|i/2— Ststates  presorlblno 
the  oharscter  of  evideaos  and  nethod  of  Im- 
psaehlnB  witnesses  must  be  eonformed  to. 

C.  S.  S8  8033,  8039,  prescribe  the  charac- 
ter of  evidence  and  the  method  to  be  followed 
in  impeacbiog  a  witness,  and  In  order  to  dis- 
credit a  witness  In  tliis  manner  tbe  require- 
ments of  tlie  statute  must  be  conformed  to. 

2.  Witnesses  «=»344(2)— la  proseoutlos  for 
statutory  rape,  evidence  of  prosecutrix's 
acts  of  unchasttty  are  not  admissible  to  dis- 
credit and  Impeach  her. 

In  a  prosecution  for  tbe  crime  of  rape  of 
a  female  under  the  age  of  consent,  evidence 
of  particular  acts  of  unchastity  on  the  part 
of  tbe  prosecutrix,  sought  to  be  introduced 
for  the  purpose  of  ^screditing  and  impeaching 
her,  is  not  admissible. 

3.  Criminal  law  <S=»I I56( I)— Granting  a  new 
trial  rests  In  the  courTs  discretion,  and  may 
be  disturbed  only  for  clear  ahusew 

The  granting  or  refusing  to  grant  a  new 
trial  rests  largely  in  the  discretioo  of  tbe  trial 
court,  and  in  the  absence  of  a  clear  abuse  of 
such  discretion  an  order  granting  a  new  b^al 
wOl  not  be  set  aside  on  appeaL 

Appeal  from  District  Oonrt;  Bln^am 
County;  F.  J.  Oowen,  Judge. 

A  M.  Farmer  was  convicted  of  statutory 
rape,  and  from  an  order  granting  a  new 
trial  (he  State  appeals.    Order  affirmed. 


Roy  L.  Black,  Atty.  Gen.,  and  James  L. 
Boone,  Asst.  Atty.  Odn.,  for  the  State. 

Hanabroogh  &  Qagon,  Jobn  W.  Jones,  and 
Thomas  A  Anderson,  all  of  Blackfbo^  for 
respondent 

BUDGE,  J.  Respondent  was  convicted  of 
the  crime  commonly  designated  as  statutory 
rape.  This  appeal  Is  by  the  state  from  an 
order  granting  a  new  triaL 

From  the  record  it  appears,  Inter  alia,  that 
the  prosecutrix  was  a  young  girl,  14  years 
of  age;  that  she  lived  with  her  parents  at 
Blackfoot,  Bingham  county,  Idaho;  that  re- 
spondent was  her  uncle  by  marriage;  that 
this  uncle  did  Janitor  work  In  the  land  office 
flnd  a  Mr.  Jones*  office  In  Blackfoot,  Idaho; 
that  on  the  morning  of  July  2,  1916,  the 
prosecutrix  accompanied  respondent  to  the 
offices  hereinb^ore  mentioned;  that  the  as- 
sault is  alleged  to  have  been  committed  on 
tbe  2d  day  of  July,  1916.  in  the  land  office; 
that  a  child  was  bom  to  the  prosecutrix  as 
a  r^ult  of  said  assault  on  the  24tb  day  of 
March,  1917;  that  on  the  Qth  day  of  May, 
1918,  upon  application  of  the  respondent,  a 
new  trial  was  granted.  On  the  29th  day  of 
June,  1918,  counsel  for  tbe  state  petitioned 
tbB  court  for  an  order  qpedfylng  the  grounds 
for  the  granting  of  the  new  trial,  and  on  the 
same  day  tbe  court  made  a  supplemental 
order,  setting  forth  the  reasons  for  the  grant- 
ing of  said  application,  whlc^  are  briefly 
stated  as  follows:  That  the  court  erred  in 
excluding  certain  offers  of  evidence  made  on 
behalf  of  the  respondent,  to  the  effect  that 
during  the  month  of  June,  1916,  between  the 
16th  and  29th  days  of  said  month,  that 
respondent  saw  the  prosecuting  witness  and 
one  Jess  Jones  in  a  compromising  position 
in  the  home  of  the  prosecutrix;  that  during 
the  month  of  June,  1916,  respondent  had 
a  conversation  with  the  prosecutrix  with 
reference  to  her  improper  relations  with 
Jones,  In  which  conversation  the  invsecutlng 
witness  stated  that  she  had  had  Improper, 
llUdt  relations  with  the  said  Jones:  that 
respondent  offered  to  prove  further  by  his 
wife,  Harriet  Farmer,  that  during  the  spring 
and  summer  of  1916,  the  prosecutri.x  and  one 
of  her  brothers  slept  together  in  the  same  bed 
and  room;  second,  that  the  evidence  was 
Insufficient  to  support  the  verdict  of  the  Jury. 

[2]  It  is  the  contention  of  the  state  that  the 
court  erred  in  granting  respondent's  applica- 
tion for  a  new  trial  for  the  reason  that  error 
cannot  be  predicated  upon  the  exclusion  of 
evidence  tending  to  show  that  some  one  other 
than  the  defendant  in  a  prosecution  for  stat- 
utory rape  may  have  been  tbe  father  of  the 
child  of  the  prosecutrix,  and  that  the  evi- 
dence was  sufficient  to  support  the  verdict  in 
that  it  substantially  established  that  tbt 
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prosecatrlx  was  a  female  of  tbe  age  of  14 
years,  that  the  defendant  was  not  her  hus- 
band, and  that  he  bad  had  unlawful  sexual 
intercourse  with  her. 

The  court  did  not  err  In  sustaining  the 
objectloa  to  the  offer  of  proof  that  the  prose- 
cutrix was  seen  by  respoudrat  in  a  compro- 
mising position  with  Jones.  Neither  did  the 
court  err  in  excloding  the  offer  of  proof  that 
during  the  spring  and  summer  of  1916  the 
prosecutrix  and  one  of  her  brothers  slept  in 
the  same  room  and  bed.  At  most,  if  this 
evidence  tended  to  prove  anything,  it  was 
that  the  prosecutrix  had  an  oj^rtunlty  to 
c<»nmit  illicit  acta  with  persons  other  than 
the  respondent  State  T.  Hautoraon,  10 
Idaho,  524,  114  Pac.  80. 

[1]  No  proper  foundation  was  laid  for  the 
introduction  of  the  alleged  conversation  bad 
with  respondent,  wherein  the  prosecutrix 
stated  in  effect  that  she  bad  had  illicit  rela- 
tions with  Jess  Jones,  and  the  action  of  the 
court  In  excluding  this  evidence  was  proper. 
G.  S.  IS  S(^,  8039,  provide  how  a  witness 
Biay  be  Impeached.  Moreover,  a  witness  may 
not  be  impeached  vgfon  any  immaterial 
matter. 

The  rule  is  w^  eetabllBbed  in  tUs  Juris- 
diction that  evidence  of  parUcular  acts  of 
undiastlty,  of  a  female  under  the  age  of 
consOTt,  to  discredit  and  Impeach  the  prose- 
cutrix, is  not  admissible.  C.  8.  |  8038;  State 
T.  Anthony,  6  Idaho,  383,  55  Pac  884;  State 
T.  Anderson.  6  Idaho.  706,  m  Pac.  180;  5  Am. 
&  Eng.  Ency.  Law,  878;  State  v.  Lancaster. 
10  Idaho.  410,  78  Paa  1081;  State  t.  Hender- 
son, supra;  State  t.  Pettit,  83  Idaho,  326, 
103  Pac.  1010. 

t3]  With  respect  to  the  Insoffldency  ot 
the  evidence  to  support  the  verdict,  the  rec- 
ord discloses  a  sharp  conflict  In  the  testi- 
mony. The  trial  court  was  In  a  position  to 
observe  the  witnesses  while  upon  tlie  stand, 
their  conduct  and  doneanor  while  testifying, 
and  was  therefore  in  a  fttr  better  position 
than  this  court  to  pass  upon  the  sufficiency 
of  the  evidence  and  determine  whether  in 
the  interest  of  Justice  a  new  trial  should  be 
granted.  The  granting  or  refusing  to  grant 
a  new  trial  rests  largely  In  the  discretion  of 
the  trial  court,  and  in  the  absence  of  a  clear 
abuse  of  such  discretion  this  court  will  not 
set  aside  an  order  granting  a  new  trial. 
State  V.  Barber,  15  Idaho,  96,  »6  Pac.  116; 
State  V.  Driskell,  12  Idaho,  245,  85  Pac  499. 

From  what  has  been  said  it  follows  that 
the  order  gi-antiug  a  new  trial  should  be 
BiBmied;  ami  it  is  so  ordered. 

BICD,  O.  J.,  and  DniSN  and  LBB,  JJ., 
concur. 

McOARTHT.  J.»  eoDCurs  In  the  oondnsion 

i-eached 


LITTELL  V.  BRAYTON  MOTOR  &  ACCES- 
SORY CO.   (No.  10065.) 

(Supreme  Court  of  Colorado.  June  6,  102L 
Behearing  Denied  Oct  8,  1021.) 

1.  Chattel  ■ortgaies  «b»I73(3)— Cooiplalat 
pleading  oliattel  nortiage  axeeatad  by  ewaer 
of  proper^  taffldentl^  alleged  epeelal  ewaer* 

ship. 

In  replevin  by  chattel  mortgagees,  iriiere 
the  complaint  pleaded  a  chattel  mortgage  for 
a  valaable  consideration  executed  by  ibe 
owner  to  plaintiffB,  and  a  copy  of  such  instni- 
ment  was  made  a  part  of  the  cmnplaint,  the 
requiremeDt  of  allegation  of  special  owner- 
ship was  met 

2.  Chattel  mortgages  «s»l73(3)— Complaint  li 
replevin  by  mortgagees  held  eaflleleatly  te 
allege  defenitant's  possession. 

In  replevin  by  chattel  mortgagees  for  pos- 
session of  mortgaged  antomobile,  lAere  the 
complaint  alleged  defendant's  daim  of  a  lien 
for  storage  and  repairs,  plaintiffs*  demand  for 
possession  and  defendant's  refnsalt  the  re- 
quirement  of  allegation'  of  d^endants  posees- 
^on  was  met 

3.  Chattel  nortgagea  «s>l73(3)  — Plalatlff 
■sr^agese'  right  of  pesseatloa  held  wall 
pleaded. 

In  replevin  1^  chattel  mortgagees,  pleaduig 
proviaioQS  of  the  mortgage  that  if  the  prop- 
erty should  be  attached  or  claimed  by  any 
other  person  before  payment  the  mortgagee 
should  be  entitled  to  take  immediate  posses- 
sion, coupled  with  allegations  of  defendant's 
possession  and  dalm  of  a  Uen  for  repairs,  met 
the  regolrement  of  Bllegati<m  of  plaintiffB* 
right  of  possession. 

4.  Sales  «=>48</2,  New,  vol.  I3A  Key-No.  Se- 
ries—Sale of  used  automobile,  without  do. 
livery  of  bill  of  esle  and  assignments  -Hiere- 
ofy  In  violation  of  penal  statate,  not  veld. 

Sale  of  a  used  automobile  In  violation  of 
Laws  Ex.  Sess.  1019,  p.  IS,  |  7,  m^ing  it  a 

penal  offense  to  buy  or  sell  a  used  car  unless 
the  original  bill  of  sale  or  certificate  of  owner- 
ship and  all  assignments  thereof  have  been  re- 
corded and  delivered.  Is  not  nid. 

5.  Chattel  mortgages  «»I47— InsafllelMMy 
and  alteration  of  deseriptloa  Inniaterial 
where  defendant  had  actual  ootloe  of  Meatity 

of  property. 
Under  Laws  1017.  p.  127,  |  4,  where  de- 
fendant, before  an  automobile  came  into  his 
posscKsion,  had  actual  notice  that  it  was  the 
identical  car  covered  by  plaintiffs'  chattel  mort- 
gage, liis  lien  for  storage  and  repairs  was  sob- 
ject  to  the  mortgage;  and  the  description  of 
the  car  in  the  mortgage  was,  in  this  connec- 
tion, immaterial,  as  was  also  an  alteration  In 
the  description  adding  the  motor  nomber. 

6.  Chattel  mortgages  «=>I73(1)  — Defeodaat 
withholding  possession  of  mortgaged  autono* 
bile  from  diattel  mortgagees  oannot  arga 
mortgageeif  failure  to  taite  possession. 

The  eUim  that  plaintiff  mortgageee  lost 
all  rights  under  thdr  mortgage  by  their  failure 
to  take  possession  of  the  mortgaged  property. 


>For  otfatr  easw  tm  same  topic  uid  KKT-NUUBER  Id  aU  K«r-Numbttr«d  DlseaU  and  lodUM 
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an  automobile,  wftUn  80  days  after  mataritr 
of  their  debt,  ceanot  be  BncceBsftiBr  urged  in 
mortSBfees'  replevin  action,  hj  defendant,  who, 
with  actual  notice  of  the  mortsage,  took  and 
held  posseBsion  of  the  car  under  an  Inferior 
claim  of  a  lien  for  storage  and  repairs,  eince 
the  mortgagees  coald  acquire  posseeaion  only 
hj  snch  action. 

D^rtment  8. 

Error  to  District  Court,  Pudblo  County; 
Samuel  D.  Trimble,  Judge. 

Action  by  the  Brayton  Motor  &  Accessory 
Company,  a  corporation,  afralnst  S.  M.  Llt- 
tell.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Snpersedeas  denied,  and  Judg- 
ment afBrmed. 

Harry  Leddy,  of  Paeblo»  for  plainUft  in 

Leo  P.  Edly,  of  Poeblo,  for  defendant  In 

error. 

BURKE,  J.  This  was  an  action  In  repler- 
In  brought  by  defendants  In  error  against 
plaintiff  in  error  for  the  possession  of  an 
automobile,  and  the  parties  are  hereinafter 
designated  aa  In  the  court  below.  Trial  was 
had  to  the  court  without  a  jury  and  judg- 
ment was  entered  for  plaintiffs.  To  review 
that  judgment  defendant  brings  error. 

There  are  47  assignments  of 'error,  most 
of  which  are  nnjustifled  and  unargned.  We 
Confine  oarselves  to  the  ivindpal  contm- 
tlona 

The  theory  of  plaintiffs,  and  the  basis  of 
the  judgment.  Is  that  one  Edmundson  owned 
the  car  In  question ;  that  he  mortgaged  It 
to  plaintiffs;  that  while  that  mortgage  was 
In  effect  the  car  was  left  with  defendant  for 
repairs;  that  defendant  took  it  with  actual 
notice  of  the  mortgage  and  retained  It  under 
claim  for  a  lien  for  such  repairs  and  for 
storage;  that  such  possession  and  claim 
breached  the  mortgage  and  gave  to  plain- 
tiffs a  Tight  of  possession  under  their  quali- 
fied ownership. 

D^ndant  contends:  (1)  That  the  com- 
plaint Is  defectlTO,  In  that  it  falls  to  allege 
ownership  or  right  of  possession  In  plaln- 
tlffs,  or  possession  in  defendant.  (2)  That 
there  was  no  proof  of  Edmondson'a  owner 
ship.  (3)  That  the  description  of  the  car  as 
set  forth  In  the  mortgage  was  Insufficient. 
(4)  That  the  mortgage  offered  la  evidence 
had  been  altered  in  a  material  particular 
and  Hence  was  not  the  mortgage  given  by 
Edmondson.  {Si  That  plaintiffs  lost  all  rights 
under  said  mortgage  by  their  failure  to  take 
possession  within  SO  days  aftw  maturity  of 
the  debL 

[1]  1.  The  complaint  pleaded  a  chattel 
mortgage,  for  a  valuable  consideration,  ex- 
ecuted by  the  owner  of  the  property  and  In 
favor  Hi  plaintiffs.  A  copy  of  this  Instru- 
ment was  made  a  part  of  the  complaint 
The  necessary  allegation  -  of  special  owner- 
ship waa  thus  met  Elliott  et  at  t.  First 
Nat  Bank,  80  Cola  279.  70  Pac.  421. 


[2,  S]  The  complaint  alleged  defendant's 
claim  of  lien  for  storage  and  repairs  (whl(A 
could  only  be  predicated  upon  possession), 
plaintiffs*  demand  for  possession,  and  de- 
fendant's refusal,  and  the  prayer  was  tot 
possession.  The  necessary  allegation  of  pos- 
session In  defendant  was  thus  met  The 
mortgage  provided  that  if  the  property  In 
question  should  "be  attached  or  claimed  by 
any  other  person  or  persons  at  any  time  be-, 
fore  paymmt"  the  mortgagee  should  be  en- 
titled "to  take  Immediate  and  full  posses- 
sion." This,  coupled  with  the  allegation  of 
defendant's  possession  and  claim,  met  the 
necessary  allegatloti  of  plain  tiffs'  right  of 
possession. 

[4]  2.  Section  7,  c.  7,  L.  1S19  (Extraordi- 
nary Session),  makes  It  a  penal  offrase  to 
buy  or  sell  a  used  automobile  unless  the 
original  bill  of  sale  or  certificate  of  owner- 
ship and  all  assignments  thereof  shall  have 
been  recorded,  and  the  same,  or  copies  there- 
of delivered  with  the  car.  If  there  was  here 
an  apparent  violation  of  this  statute,  the 
transaction  waa  not  for  that  reason  void. 
Dunlop  V.  Mercer,  156  Fed.  640,  86  a  C.  A. 
435. 

[S]  8.  The  mortgage  originally  described 
this  car  aa,  "One  d-40,Hads(m  automobile." 
The  sufficiency  of  this  description  Is  imma- 
terial because  the  erldence  clearly  discloses, 
and  the  trial  court  so  found,  that  defendant 
before  this  car  came  Into  bis  possession,  had 
actual  notice  that  It  was  tbe  identical  car 
covered  by  the  mortgage.  His  lien  waa 
therefore  subject  to  the  mortgage.  Laws 
1917,  c.  43,  S  4. 

4.  The  alleged  alteration  In  the  mortgage 
consisted  In  adding  to  the  above  description, 
after  the  words  "motor  No.,"  therein  appear- 
ing, the  figures  "831."  This  alteration  was 
thereafter,  and  prior  to  the  commencement 
of  this  action,  erased.  In  view  of  what  has 
be^  said  In  paragraph  3,  supra,  such  alter- 
ation waa  wholly  Immaterial.  It  was  at  most 
an  unwarranted  addition  to  the  descrlpUnn 
of  property  concerning  the  mortgage  and 
id«itlty  of  whl<A  defoidant  bad  actual 
knowledge. 

[d]  0.  Defendant  with  actual  notice  of 
the  mortgage  In  question,  and  before  the 
expiration  of  the  lien  thereof,  took  and  held 
possession  of  the  property  under  an  Inferior 
claim.  Plaintiffs  could  acquire  possession 
only  by  virtue  of  this  action  and  their  judg- 
ment herein.  Hence  defendant  is  In  no  posi- 
tion to  urge  his  own  wrong  as  a  defense  to 
their  claim.  Ellison  v.  Tuckerman,  24  Colo. 
App.  322,  335,  134  Pac.  163. 

Finding  no  reversible  error  In  this  record, 
the  supersedeas  is  denied,  and  tbe  Judgment 
affirmed. 

TEhUSR,  J.  (sitting  for  SCOTT,  a  J.), 
and  BAILBT,  quicua 
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MoCARTY-^OHNSON  HEATING  &  ENGI- 
NEERING CO.  V.  FRANKEL. 
(No.  10165.) 

(Supreme  Court  of  Otdorado.  Oct.  8,  1921.) 

Now  trial  ^0  No  orror  la  sibmluloB  of 
solo  qoflotlm  of  amount  of  damagao  whora 
liability  ostabllfthed  by  verdlet  at  former 
trial,  thoagh  aomlaal  damages  awarded  as 

compromise. 
Where  the  UaUIity  of  defendant,  as  found 
b7  the  county  court,  was  established  by  a  ver- 
^t  Cer  Dominal  damages  in  the  diatrict  court, 
and  an  affidavit  of  the  foreman  of  the  jury,  in 
support  of  defendant's  motion  for  new  trial, 
that  the  verdiet  did  not  represent  the  true  be- 
liefs of  the  jnry  as  to  the  merits  of  the  case, 
nor  the  amount  of  damagea,  bat  was  an  arbi- 
trary award  for  the  purpose  of  a  compromise 
TenUct,  waa  specific  only  aa  to  a  compromise 
on  the  amount  of  damages,  the  trial  court,  in 
the  exercise  of  its  discretion,  uuder  Supreme 
Court  rule  6  (161  Pac.  tU),  anthorizing  it,  on 
motion  for  new  trial,  to  order  a  retrial  of 
questions  of  fact  as  to  which  error  was  com- 
mitted, without  resnbmittin?  those  as  to  which 
there  has  been  no  error,  did  not  err,  though 
each  power  should  be  exercised  with  great 
caution,  in  snbmlttinE  to  a  second  Jnry.  on  re- 
trial, the  sole  quesdon  of  the  amount  of  dam- 
ages. 

Deimrtment  8. 

Error  to  District  Court,  City  and  Comity 
of  Denver;  Cliarlea  C.  Butler,  Judge. 

Action  by  Henry  Frankel,  doing  business 
as  tbe  H.  Frankel  Stationery  Company,  and 
the  Franks  Carbon  &  Ribbon  Manufactur- 
ing CiHnpai^  against  the  McCarty-Johnson 
Heating  &  Eteglneerli^  Company,  a  corpora- 
tion. Judgment  fbr  plalntUT,  and  defendant 
brings  error.  Sap^aedeas  denied,  and 
judgment  affirmed. 

Defendant  In  error  brought  this  action  In 
the  county  court  of  the  city  and  county  of 
Denver  against  plaintiff  In  error,  for  dam- 
ages In  the  sum  of  $453.  It  Is  not  disputed 
that  It  was  there  tried  without  a  Jury,  that 
the  findings  were  In  favor  of  defendant  In 
error  on  the  question  of  negligence,  and  that 
the  full  amount  prayed  for  was  awarded. 
On  appeal  to  the  district  court  the  cause  was 
tried  to  a  Jury,  which,  after  lengthy  deliber- 
ation, sent  the  following  communication  to 
the  court: 

"Hon.  Chas.  Butler:  There  is  no  possibility 
of  the  jury  agreeing  in  this  cass.  V,  N.  Briggs, 
Foreman." 

Whereupon  an  additional  instruction  was 
given,  calling  the  attention  of  tbe  Jurors  to 
the  importance  of  an  agreement,  If  one  could 
consclentloDsly  be  reached,  and  their  duty  In 
the  premises.  Tbereuiton  the  Jury  retired, 
and  after  further  delilteratlwi  brought  In  a 
verdict  In  favor  of  the  deftmdant  In  error, 
assessing  its  damages  In  the  sum  of  f  1.  Mo- 


tion for  a  new  trial  waa  made,  mppoited  by 
the  affidavit  of  the  foronan  that — 

"The  verdict  reached  in  the  above  ea»e  did 
not  represent  the  true  beliefs  of  the  members 
of  said  Jury  as  to  the  merfts  of  the  case, 
but  waa  a  compromise  arrived  at  in  accordancs 
with  the  wiahes  of  the  court  that  the  ivy 
agree;  tfiat  tlie  amount  of  damages  (omHt  did 
not  in  the  opinion  ot  the  Jury  represeiit  the 
true  damages,  but  was  an  arbitrary  award 
made  for  the  purpose  of  a  oompromise  ver- 
dict." 

The  motl(m  for  a  new  trial  waa  granted 
and  the  cause  retried  upon  tbe  sole  question 
of  the  amount  of  damages,  which  the  second 
Jury  fixed  In  the  sum  of  $300.  From  tiie 
Judgment  thereupon  entered  by  the  court,  the 
Heating  A  Engineering  Company  brings  er- 
ror, asserting  that  the  court  was  wltbout 
power  to  divide  the  Issues,  directing  a  retrial 
only  of  the  amount  of  damages,  and  aaks  the 
Issuance  of  a  superaedeas.  The  parties  are 
hereinafter  designated  as  In  the  court  below. 

John  A.  Rush  and  Fos^  Clln^  both,  of 
Denver,  for  plaintiff  In  error. 

Joseph  P.  O'Conn^  and  Frank  J.  ManwtT-, 
both  of  Denver,  for  defendant  in  error. 

BCREB,  J.  (after  statUig  the  facts  as 
above).  Ride  6  of  the  rulee  of  the  Sutveme 
Court,  161  Pac  vil,  reads  as  follows: 

"Upon  a  motion  for  a  new  trial,  the  trial 
court  maj.  in  its  discretion,  order  a  retrial 
of  qaestions  of  fact  with  respect  to  which  er- 
ror was  committed,  without  resubmission  of 
those  concerning  which  there  has  been  no  er- 
ror." 

It  Is  admitted  thai  nndw  the  ertdence  In 
the  first  trial  In  the  distrtet  oonrt  "reaaona- 
ble  mm  might  well  disagree  as  to  whether 
thwe  was  any  ne^lgenoe  provoi."  The  same 
may  be  assumed  as  to  the  evidmce  in  the 
county  court.  There  Is  no  dispute  as  to  the 
validity  of  rule  6  above  quoted.  Without  it 
the  power  of  the  trial  court  to  divUe  issuee 
has  been  affirmed  in  a  w^-consldered  case 
in  which  it  Is  said  that  au^  power  "ought  to 
be  ezerdsed  with  great  cautlfm,"  and  a 
doubt  is  there  expressed  as  to  whether  a 
proper  caae  for  Its  exercise  could  arise  in 
which  liability  and  adeqiuey  of  damages 
could  be  so  separated.  Simmons  r.  Flab,  210 
Mass.  603,  97  N.  B.  102,  Ann.  Gas.  1»12D, 
5SS. 

Where  tbe  reasonable  Inference  Is  ihat  a 
Jury  compromised  differences  as  to  liability 
by  returning  an  Inadequate  sum  for  dam- 
ages. It  Is  held  that  the  mtire  verdict  abould 
be  set  aside.  Doody  v.  Boston  &  M.  R.  R. 
Co.,  77  N.  H.  161,  89  AtL  487,  Ann.  Caa. 
1914C,  846.  Adopting  the  rule  as  announced 
in  Simmons  t.  Fish,  supra,  modified  by  said 
rule  No.  6  of  the  rules  of  our  own  court,  and 
applying  the  te^t  sanctioned  In  Doody  t.  Bo^ 
ton  &  M.  R.  R.  Co.,  supra,  we  have  here  but 
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to  iDQidn  If  then  was  &  retsoDable  inta- 
ence  Uutt  the  jnry  so  compromised  their  dif- 
ferences as  to  liability. 

Id  view  of  the  fftct  that  the  coun^  court 
foDnd  liability ;  that  but  for  the  compromise 
(if  sach  existed)  defendant's  liability  is  es- 
tablished by  the  first  verdict  in  the  district 
court;  that  the  affldarlt  of  the  foreman  Is 
spedllc  only  as  to  a  compromise  on  the 
amount  of  damages — ^we  are  ftsrced  to  the 
concliislon  tliat  the  trial  court  properly  exer- 
cised its  discretion  In  determining  from  all 
these,  and  from  the  evidence  In  the  first  trial 
in  the  district  court,  that  the  questltni  at  Ua- 
MUI7  had  been  fairly  and  without  compro- 
mise adjudged  against  defendant,  and  that 
Ota  snbmls^fflt  to  the  second  Jury  c£  the  sole 
question  of  the  amount  of  damages  was  with- 
out error. 

The  siqMTsedeas  Is  according  denied,  and 
the  Judgmrat  affirmed. 

TELLER,  J.  (sitting  for  SCKXPT,  a  J.), 
and  BAILBIY,  coneor. 


KELLtHAN  v.  MeHUTT. 

(Sopreme  Court  of  Colorado. 


(No.  9834.) 
Oct  3,  1S2L) 


1.  Damagss  ^»4Z— Llvlsg  ntpenses,  not 
sreased  by  liUary,  no  part  ef  dasiaaas. 

One*B  U^ng  expenses  during  disablUtj  from 
injury,  where  not  increased  by  the  injwyt  are 
no  port  of  the  damages  therefor. 

2.  Appeal  and  Mnrer  «3>l052(9)~Vtrilet  be- 
ing laneral,  revenal  leoessafy  far  svidsMe 
St  laipreper  sIssieBts  ef  daissft. 

fChe  Tttdict  being  general,  admisdon  <tf  evi- 
danee  ef  improper  elementa  of  damages  re- 
qniras  rererssL 

Brxor  to  District  Court.  City  and  County 
of  Daiver;  J.  W.  Sbeafor,  Judge. 

Action  hr  Tbaxata  D.  McHutt  ogahist 
Elmer  J.  KeUlban.  and  another.  Judgmrat 
tor  itointlff,  and  defendant  Kelllhau  brings 
error.  BeTersed. 

Edmund  J.  Oiurchill  and  Frank  T.  John- 
sni,  botli  o£  Denrer,  fbr  plalutlfl  in  oror. 

TELLEQS,  J.  Defendanl)  in  error  was 
plaintiff  In  an  action  against  plaintiff  In  error 
and  one  Ransom  to  recover  damages  alleged 
to  have  been  suffered  by  the  plaintUf  as 
the  result  of  the  misconduct  of  the  defend- 
ants named.  Verdict  and  Judgment  were 
for  plaintiff  and  defendant  KeUlban  brings 
the  cause  here  for  review. 

Plaintiff  claimed  damages  for  Injury  suffer- 
ed from  unsklllfal,  unsafe,  and  harmful 
treatment,  and  from  drugs  Improperly  ad- 
ministered to  him  by  defendants.  He  sought 
also  to  recDver  yarious  sums  alleged  to  have 


been  OQwnded  for  livins  eijiaisea,  w^le 
undw  said  treatmoit ;  also^  exemplary  dath- 
ages. 

The  verdict  was  for  fl/OOO  actual  damages, 
$5,000  exemplary  damages.  The  verdict 
for  exemplary  damages  was  set  aside  li^  the 

court 

t1]  It  Is  unnecessary  to  determine  a  num- 
ber of  questions  raised  by  plaintiff  in  error, 
as  the  Judgment  must  be  reversed  on  the 
ground  of  the  admission  of  Improper  evi- 
drace.  Over  the  objection  of  defendants, 
plaintiff  was  permitted  to  testify  to  the  vari- 
ous Items  of  special  damages  set  out  In  the 
complaint,  including  the  amount  that  be  paid 
for  board  and  room  for  16  weeks,  for  medi- 
cal testa,  and  laundry  bills.  These  pay- 
ments were  in  no  sense  the  result  of  the  ac- 
tion of  the  defendants.  Tbe  plaintiffs  liv- 
ing expenses  do  not  appear  from  the  evidence 
to  have  been  increased  by  the  alleged  im- 
proper treatment  by  Oie  defudants,  and 
the  amount  of  such  expense  was  entlr^ 
immaterial  In  the  case.  Oraeber  v.  Vet- 
wln,  43  Cal.  496. 

[2]  On  a  general  verdict  It  Is  impossible  to 
say  of  what  items  the  same  Is  made  up,  and 
the  admission  of  this  evidence  must  there- 
fore be  hdd  to  be  prejudicial  error. 

The  Judgment  1«  reveraed. 

BAILET  and  AUJEN,  33^  outcur. 


HASTINQS  &  HEYDEN  REALTY  CO.  V. 
QEST  vt  al.  (No.  M89.) 

(Supreme  Court  of  Colorado.  June  6,  1921. 
Rehearing  Denied  Oct  8,  1921.) 

1.  Waten  aad  water  eoiraes  «a>18l— Oeea- 
alonal  use  of  water  te  iirigate  eertain  lead 
■el  abandoanMBt  of  rigfct  to  ise  It  aa  other 
lead  to  wMeli  It  Is  appurteaaat 

Occasional  use  «i  water  by  owner  of  two 
tracts  of  land  to  irrigate  one  tract  did  not  con- 
stitute an  abandonment  of  the  right  to  use  it 
upon  other  tract  to  which  the  right  to  the  wa- 
ter was  v)purtenant. 

2.  Watsra  and  watv  oouraes  «s>l54(l)— Wa- 
ter  may  or  may  not  be  appnrtenaat  to  land, 
depending  oa  provlslont  of  deed,  or  intention 
of  parties. 

Water  may  or  may  not  be  appnrteDant  to 
land,  depending;  upon  the  provisions  of  the 
deed,  or,  if  deed  is  silent,  upon  the  intention 
ol  the  parties,  to  be  determined  from  all  ttie 
circamstancefi  of  the  case,  including  the  use  of 
the  water  and  its  necesBity  to  the  beueliciul 
use  and  enjoyment  of  the  land. 

3.  Waters  and  water  oourses  ^=>I54(I)  — 
Right  to  water  held  ^partenant  to  land. 

Where  land  was  not  susceptible  to  culti- 
vation without  water,  and  water  had  been 
used  thereon  for  many  years  under  a  contract 
with  an  irrigation  company  providing  where 
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it  waa  to  be  ased  and  prohlUtbif  Its  use  else- 
where, the  right  to  die  water  waa  apparte- 
nant  to  the  land. 

4.  Waters    and    watsr   eosrses  <s=>t56</2  — 
Trustee's  release  of  portion  of  land  from 
deed  of  trust  held  te  carry  with  it  water 
rights  apparteaant  to  IL 
Where  land  and  water  rights  apparteoant 
thereto  were  conT^ed  \>j  deed  of  tmst,_  trus- 
tee's release  as  to  a  part  of  the  land  did  not 
sever  the  water  lights  from  the  Isnd,  tbongta 
the  partial  release  daoae  of  deed  of  trast  pro- 
viding for  the  release  of  portions  of  land  from 
deed  of  trust  on  paTment  of  specified  amounts 
did  not  mention  the  water  rights. 

Error  to  District  Court,  City  and  County 
of  Denver ;  Julian  H.  Moore,  Judge. 

Action  by  the  Hastings  &  Heyden  Realty 
Company  against  William  P.  Gest  and  otb^s. 
Deci«e  tix  d^endants,  and  plaintiff  brings 
error.  Berersed  and  remanded,  with  direc- 
tions. 

Rogers,  Ellis  &  JobnwHi,  of  Denver,  for 
plaintiff  In  error. 

U  Ward  Bannister,  Leroy  McWbinney, 
and  Samuel  U.  January*  all  of  Denver,  for 
defendants  In  ernff. 


BAILET,  J.  Plaintiff  Immgbt  action  to 
quiet  title  to  a  certain  watw  right  as  appur- 
tenant to  the  northwest  quarter  of  the  Bouth- 
west  quartw  of  section  8S,  township  3  south, 
range  67  west,  owned  by  it,  to  restrain  the 
defendant  Gest  and  the  Irrigation  Company 
from  diverting  tide  watra  to  other  land,  and 
for  general  relief.  Findings  and  decree  were 
for  defHidants,  which  plaintiff  brings  here 
for  review. 

It  appears  that  Gest  and  others  associated 
with  him  were  owners  of  the  southwest  quar- 
ter of  section  85,  township  3  south,  range 
67  west,  and  that  In  January,  1911,  they  con- 
veyed the  land  to  one  Gallup  by  warranty 
deed  for  a  consideration  of  ¥48,000.00.  The 
deed  also  conveyed  all  water  appurtenant 
thereto  In  the  following  terms: 

"The  southwest  quarter  (S.  W.        of  see- 
tion  thirty-five,  (35)  township  three  (3)  south,  i 
range  sixty-seven  (67)  west  of  the  6th  P.  M..  | 
together  with  all  water  rights  belongmg  or , 
appurtaining  to  said  lands  and  premises,  in-, 
eluding  with  and  among  any  other  of  said 
water  rights  any  and  all  water  rights,  and  any , 
and  aU  taterests  in  and  to  any  and  all  water  j 
Tights  owned  or  held  by  said  parties  of  the  ; 
first  part  under  and  by  virtue  of  any  contracts 
made  by  them  or  by  one  WUliam  no«eU  m 
bis  lifetime    or  by  his  executors,  with  the 
Northern  Colorado  Irrigation  Company,  or  the 
Platte  Laud  Company,  Limited,  and  any  and 
aU  other  water  rights  ti«d  upon  or   »  , 
nection  with  said  above  described  real  prop- 
erty."  •  | 

On  the  same  day  Gallup  conveyed  to  the 
PubUc  Trustee  of  Adams  County  this  land 


and  water  to  secure  the  paymait  to  Gest  and 
his  assodates  of  the  tulance  of  the  parduse 
prices  ^,000.00,  which  was  evidenced  by 
four  notes  of  $10,000.00  eadL  In  the  deed 
of  trust,  following  the  1^1  descrlptlcn  of 
the  laud,  is  the  following: 

"  •  •  •  Together  with  sll  water  rights  be- 
longing or  appurtaining  to  said  lands  and 
premises,  including  all  and  among  any  other 
of  said  water  rights,  any  and  all  water  rights 
and  any  and  all  iuterests  in  and  to  said  water 
rights  owned  or  held  by  said  party  of  the  first 
part,  under  and  by  inrtne  of  that  certain  deed 
of  conveyance  of  date  January  2,  1911,  made, 
executed  and  delivered  by  the  parties  of  the 
second  part  to  the  party  of  the  first  part,  and 
any  and  all  other  water  rights  used  npon  or  in 
connection  with  said  above  described  real 
property." 

The  trust  deed  also  contained  the  following 
provision  In  r^ard  to  partial  releases  upcm 
part  payment  of  the  debt: 

"The  party  of  the  first  part  may  have  re- 
leased at  any  time  as  follows:  The  southeast 
quarter  (S.  E..^)  of  said  premises  npon  the 
payment  of  eight  thonaand  dollars  ($8,000.00); 
any  five-acre  tract  in  the  north  one-half  (%) 
of  said  premises  on  the  payment  of  twdvc 
hundred  and  fifty  dofiars  ($l,SSOj00);  and 
any  five-acM  tract  In  the  southwest  quarter 
(S.  W.  of  said  premises  on  the  payment 
pf  twen^-five  hundred  dollars  ($2,500.00): 
said  payment  to  be  credited  on  tJie  note  or 
notes  maturing  first  On  payment  of  any  of 
said  notes  the  release  price  shall  be  propor- 
tionately reduced." 


Some  six  months  later  GaUiQ»  conveyed  the 
land  to  the  plaintiff  cimipany,  with  all  water 
rights  and  appurtenances.  Plaintiff  altered 
Into  possesion  througb  tmants,  who  have 
ever  since  continuously  used  water  thereon 
regularly  for  irrigation  during  each  Irrigat- 
ing season. 

In  January,  1912,  plaintiff  paid  the  $10,- 
000.00  note  then  due,  and  secured  a  release 
under  the  provisions  of  tlie  trust  deed  of 
a  certain  tract  included  therein.  This  par- 
ticular parcel  was  not  then,  and  never  bad 
been,  under  irrigation,  and  was  entitled  to 
no  water  as  appurtenant. 

In  December  of  the  same  year  plaintiff 
gave  notice  that  It  would  pay  the  $10,000.00 
note  due  In  January,  1913,  and  elected  to  have 
the  northwest  quarter  of  the  southwest  quar- 
ter of  the  land  released.  A  release  deed  was 
accordingly  prepared  by  Gest  and  his  asso- 
ciates, which  release  contained  the  following 
provision  and  exception: 

"AU  water  rights  conveyed  by  er  mentioned 
in  said  deed  of  trust  are  hereby  expresdy  re- 
served and  excepted  from  this  release." 

Accompanying  the  release,  which  was  sub- 
mitted to  tlie  company  before  delivery,  waa 
,  the  following  letter ; 
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"I  wiah  to  can  jouT  attention  to  tli»  faetf 
tfaat  no  water  rights  are  released.  Nether , 
were  any  water  rights  released  a  year  ago  i 
when  a  different  tract  was  released.  The  rea-  1 
BOD  is  that  we  do  not  know  to  what  particu- 
lar tract  of  the  entire  property  any  parti colax 
water  rights  attach,  so  we  have  been  foUow- 
ing  the  policy  of  (oot)  allowing  any  water 
rights  to  be  released  until  the  final  release." 

The  deed  was  returned  with  the  exceptiMi 
approved,  as  follows: 

"Admowledging  receipt  of  yours  of  Decem- 
ber 19,  in  re  Hatitings  &  Hpyden  Realty  Com- 
paii7  property,  Boston  Heights,  we  bag  to 
887  ^t  we  endose  form  of  releaaa  deed  vUoh  i 
meets  with  oar  approraL" 

The  deed  was  dnly  delirered  and  recorded. 
Payment  of  the  rwnalnder  of  the  notes  was 
d^aulted  and  the  prop^ty  was  later  sold 
by  the  Public  Trustee  under  the  provisions 
of  the  trust  deed.  There  was  no  redemption 
fnnu  the  sale,  and  a  deed  from  the  Trustee 
was  In  due  course  ddivered  to  Gest,  who  was 
the  pordiaBer-  VCSia  deed  purported  to  con- 
vey the  land  not  theretofore  released,  and 
all  water  rl^ts  appurtooant  to  the  oitlre 
quarter  section. 

Qest  tboa  secured  a  deed  from  the  Irriga- 
tion Onapany  puipcntlng  to  convey  the  water 
ri^t  in  dispute  to  another  tract  of  land  be- 
l<m8lDS  to  him  previously  without  water,  and 
detach  it  from  the  land,  to  wit,  the  north* 
weet  quarter  of  the  southwest  Quarter  of 
section  35,  to  which  it  had  theretofore  hem 
aivurteuant,  and  to  which  it  had  been  con- 
tinuously applied  for  irrigation  purposes  for 
more  than  twenty  years. 

In  March,  1919,  the  plalntUT  company  de- 
manded of  the  Irrlgatl(»i  Company  that  It 
supidy  water  for  this  forty-acre  tract,  as  It 
had  previously  done.  This  dffinand,  and  the 
tender  of  the  water  raital  accompanying  It, 
were  refused,  because  of  an  alleged  transfer 
of  mcb.  water  right  About  a  mouth  later 
this  suit  was  brought  and  resulted  as  above 
indicated. 

The  main  question  Is  whether  the  water 
originally  appurtenant  to  the  northwest  quar- 
ter of  the  southwest  quarter  of  section  thirty- 
five  remained  so  ai^urtenant,  and  If  so, 
whether  plaintiff  was  l^Uy  entitled  to  have 
it  released  from  the  Hen  of  the  trust  deed 
when  the  land  itself  was  released. 

[1]  It  is  plain  that  the  water  right  In  ques- 
tion was  conveyed  by  Gest  and  bis  assodatea 
to  Gallop,  and  by  him  to  the  plaintiff  com- 
pany. It  is  equally  clear  that  such  water 
right  was  included  In  the  trust  deed  by  Gal- 
Inph  and  was  described  as  "belonging  or  ap> 
purtalning  to  said  lands  and  in^mises."  It 
is  true  that  the  deed  also  purported  to  con- 
vey to  the  trustee  "all  otbH*  water  rights 
used  upon  or  in  connection  wltli  said  above 
described  real  property,"  but  this  phrase 
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0\es  the  trustee  no  added  power,  or  other 
water  rights,  because  Gallup  had  no  other 
water  rights  there,  than  those  anmrtmant 
to  and  r^larly  used  upon  the  land,  all  ct 
which  water  rights  were  conveyed  to  blm  by 
Gest  The  trust  deed  contaliud  no  power  of 
sale  of  water  rights  alone.  It  Is  manifest 
that  the  water  rights  he  had  were  those  and 
those  only  appurtenant  to  the, land.  Indeed, 
there  Is  no  claim  to  the  contrary.  There  is 
some  contention  that  the  water  In  question 
was  occasionally  used  to  Irrigate  other  land, 
but  it  does  not  amount  to  an  abandonment 
of  the  light  to  use  It  on  the  land  In  questimi ; 
uelther  does  it  In  the  slightest  degree  show 
that  the  water  right  had  ceased  to  be  appur- 
tenant to  that  land,  had  ever  been  severed 
from  it 

In  Bessemer  Irr.  Co..  v.  Woiriiley,  82  Colo. 
137,  76  Paa  lOoS,  105  Am.  St.  Bep.  91,  it  is 
said  in  the  syllabus: 

"Whether  or  not  a  water  right  used  to  ir- 
rigate land  passes  as  an  appurtenance  to  the 
land  hy  a  conveyance  of  the  land  which  is 
silent  as  to  the  water  right  depends  upon  the 
intention  of  the  grantor  which  must  be  deter* 
mined  by  the  circumstances  of  the  case,  and 
whether  or  not  the  water  right  is  or  is  not 
Incident  and  necessary  to  the  b«Diefidal  en- 
joyment of  the  land,  and  In  the  absence  of  a 
showing  of  inch  intention  sQch  water  right 
will  be  htiA  not  to  pass  as  aa  appurtsnanee." 

[2]  It  Is  recognized  In  this  state  that  water 
may  or  may  not  be  aivnitenant  to  land.  Tbe 
provisionB  of  -the  deed  control,  and  If  the 
deed  be  sUmt  on  the  subject,  thm  the  in- 
tCTticm  of  the  parties  Is  to  be  determined 
from  all  the  circumstances  of  the  case,  in- 
cluding the  fact  as  to  the  use  of  the  waten 
and  whether  It  Is  necessary  and  essential  to 
the  beneficial  use  and  enjoyment  of  the  land. 
Bessemer  Irr.  Ditch  Co.  v.  WooUey,  supra; 
Amett  V.  Llnhart,  21  Colo.  188,  40  Pac.  355 ; 
Insurance  Co,,  v.  Chllds.  25  Oolo.  360,  51  Pac. 
1020;  King  v.  Ackroyd,  28  Colo.  488,  66  Pac. 
906. 

In  Bessemer  v.  WooUey,  supra,  the  quee- 
titm  was  whether  certain  water  rights  were 
conveyed  as  appurtenant  to  -the  land,  the 
deed  bdng  silent  on  the  subject.  The  court 
held  that  the  intention  of  the  gnntar  must 
be  gathered  from  all  of  the  facts  and  cir- 
cumstances of  the  case,  end  whether  the  wa- 
ter was  in  fact  incidental  and  necessary  to 
the  beneficial  use  and  enjoyment  ot  the  land 
conveyed. 

[3]  In  the  case  at  bar  It  Is  undisputed  that 
the  water  right  Involved  was  necessary  to  the 
beneficial  use  and  enjoyment  of  the  land. 
The  land  was  not  susceptible  to  cultivation 
without  water.  It  had  been  used  thereon  for 
many  years,  under  cwi tract  with  the  Irriga- 
tion Company,  which  provided  where  It  was 
to  be  used,  aiuA  prohtuted  Its  use  elsewhere. 
The  records  of  the  Irrigation  Company  es- 
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taUlBbed  beyood  dlaimte  fliftt  tba  witer  was 
and  iB  appurtenant  to  the  land. 

[41  It  IB  alio  weU  eetabllsbed  that  without 
water  the  land  would  be  practically  worUi- 
leas  for  agricultural  purposes,  and  would  bare 
a  value  of  only  one-tenth  the  amount  paid 
to  obtain  Its  release,  mils  fact  Is  Important 
ns  indicating  the  tnt^tlon  to  convey  the  wa- 
ter ^vlth  the  land,  and  in  thus  assisting  to 
the  conclusion  as  to  the  effect  of  the  partial 
release  clause,  contained  In  the  deed  of  trusU 
which  parUal  release  clause  is  silent  as  to 
water  rights.  The  fact  that  the  partial  re- 
lease clause  failed  to  specify  the  water  right 
by  no  means  detached  it  from  the  land.  The 
release  of  the  land  carried  with  It  all  ap- 
purtenances, and  It  seems  to  have  been  well 
understood,  by  those  In  Interest,  that  this 
water  right  was  still  anpnrtenant  to  the  land, 
even  after  the  default  and  sale  by  the  trustee. 
This  is  evidenced  by  the  recitals  of  the  deed 
from  the  Irrigation  Cwnpany  to  Oestt  exe- 
cuted at  his  request,  wbereln  It  Is  stated : 

"Whereas,  the  Northem  Ooli»ado  Irrigatkm 
Company,  at  the  request  of  tiie  said  William 
P.  G«8t,  and  relying  on  the  statements  end  rep- 
rflsentatiooa  made  by  him  as  aforesaid,  has 
agreed  that  the  said  water  right  may  be 
ered  and  detadbed  from  the  first  above  de- 
scribed tract  of  land,  and  attached  to  and  con- 
nected with  the  second  mentioned  tract  «i 
landv  aa  hereinabove  described." 

The  deed  then  purports  to  convey  from 
Gest  to  the  Irrigatioo  Company  the  water 
right  attached  to  and  used  upMi  the  land 
here  involved,  and  the  Irrlgatim  Company 
reconveyed  it  to  Gest  to  be  attached  to  an- 
other parcel  ot  the  land  owned  by  him. 

The  <mly  drcumstance  even  tending  to 
sliow  that  the  water  right  In  question  was 
not  appurtenant  to  the  land  is  the  corre- 
spondence between  the  attorneys  of  the  par- 
ties In  reference  to  the  release  of  portiMis  oi 
the  land  upon  partial  paymaits.  The  essen- 
tial parts  of  the  letters  are  quoted  above. 
There  is  nothing  in  the  letter  of  Gest'a  at- 
torney to  lead  the  recipient  to  beUeve  that 
Gest  int«ided  to  hold  the  water  right  as 
separate  and  distinct  security  for  the  balance 
ot  the  mon^  due.  Indeed  the  only  logical 
inference  to  be  drawn  therefrom  is  that  he 
intended  to  hold  aU  water  from  release  until 
it  was  ascertained  to  what  particular  land 
rights  belonged  a»  wnrtenant  thereto,  a* 

sho^vn  by  usa 

It  is  plain  from  a  cartful  consideration  of 
the  provisions  of  the  deeds  Involved  that  the 
water  rights  were  conveyed  as  appurtenant 
to  the  land;  that  the  trust  deed  covered  aU 
water  rights,  and  that  the  release  deed  In 
questiOE  tai  fact  «aeaaed  not  onlj  tba  land 


described,  but  alio  tba  wmtar  right  In  que*- 
tiott,  wbldk  by  abundant  prooCs  Is  tfiown 
beytxtd  all  doubt  to  have  been  apportaiant 
thereto.  tTpon  tlkese  pmOa,  Indudlng  the 
redtala  In  Ibe  deeds,  it  la  free  f  n»n  doubt 
tiiat  tbe  water  rti^t  conveyed  bdonged  as 
an  appurtenance  to  tbe  several  tracts  of  land 
In  ratable  proportions,  eadk  tract  being  m- 
titled  to  its  prc^rtionate  share  of  the  water 
alloted  to  tiie  whole  tract,  according  to  tbe 
previous  use  of  watw  for  Irrlgatton  on  the 
particular  tract. 

It  Is  contended  that  the  action  was  barred 
by  the  five  year  statute  ot  limitations,  sec- 
tion 4073.  R.  8.  1908.  This  point  is  not  wdl 
taben,  as  the  cause  of  action  cannot  be  held 
to  have  accrued  until  after  the  sale  by  tbe 
Trustee.  In  1918,  and  final  refusal  <^  the 
Irrigation  G(»npany  to  continue  to  deliver 
water,  which  refusal  occurred  in  March,  1919. 

Other  points  are  laised  by  defendants  In 
error,  but  tbey  do  not  warrant  discussion, 
since  the  case  Is  determined  upon  the  l^al 
effect  <^  the  various  deeds  between  the  par- 
ties, and  the  correspondence.  We  condude 
that  the  warranty  and  trust  deeds  omreyed 
the  water,  tbe  use  of  wbldi  plaintiff  now 
claims,  as  an  appurtenant  to  tbe  land,  and 
that  the  release  of  tbe  land  In  qneatlfn,  tte- 
cuted  by  tbe  Public  TVostee,  ipso  facto  re- 
leased tbe  water  right  with  ttie  land  to  wfaieh 
it  was  appurtenant.  Huff  t.  Varwell,  67 
Iowa.  298,  25  N.  W.  282;  Coven  t.  Loomls, 
91  IlL  182.  In.2T  Cyc:  1915,  the  rule  la  thus 
stated: 

"Upon  performance  «t  the  stipolated  con- 
ditioD,  or  tk»  happening  of  the  specified  event, 
the  mortgagor  is  entitied  to  have  a  formal  re- 
lease or  discharge  of  the  mortgage;  and  if 
the  mortgagee  refnses  to  perform  his  part, 
equity,  treating  that  as  dome  whldi  ought  to 
hav«  bean  done,  will  bidd  Oe  nwutgage  as  ta- 
leased." 

Tbe  Judgment  of  the  trial  court  Is  reversed 
and  the  cause  remanded  with  directions  to 
Niter  a  decree  that  plaintiff  is  the  owner  of 
the  water  right  described  in  the  complaint 
as  appurtenant  to  the  forty  acres  In  question, 
free  from  any  cloud  either  by  reas<Hi  of  the 
deed  of  the  trustee,  or  the  deeds  attempting 
to  transfer  such  right,  by  Geet  or  the  Inlga- 
tion  Oompany,  and  that  all  parties  be  and 
they  hereby  are  perpetually  restrained  and 
aijolned  from  In  any  way  IntMfertng  with 
plaintiff  in  the  free  use  and  ^enjoyment  of 
the  same. 

Judgment  reveraed  and  canae  remanded, 
with  dlrecUonsL 

TELLER,  J.,  rittlng  for  BOOTT;  a  J.,  and 
BUBSl^  concur. 
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MILLER  V.  PEOPLE.    (No.  10067.) 

<6apreme  Court  at  CSolorado.   July  5,  1^21. 
H«heaziiig  Deniod  OcL  8, 1921.) 

t.  Criminal  law  «=»386.  566— Testimony  of 
Rooraphers  as  to  remarks  heard  through  dlc- 
tagra^  held  of  doobtful  competency  and  In- 
ftuffloient  to  establish  guilt. 
Where  defendant  and  one  accnaed  of  com- 
plicity with  him  were  placed  In  adjacent  cells 
between  which  a  dictagraph  had  been  inetalled, 
bnt  one  or  the  other  of  Ucm  wae  icTeral  times 
takm  from  Us  cell  whOe  the  instmment  was 
in  nee,  and  it  did  not  appear  that  steaographera 
listening  through  it  were  familiar  with  the 
prisoners'  voices  or  that  thej  Itnew  that  ro- 
marks  reported  were  made  by  either  of  them, 
the  competency  of  such  evidence  waa  donbtfal, 
and  it  ma  InmAdoit  to  eatabUsh  defondant's 
foilt. 

2.  Crlmlaal  law  «=>4I4— Conversation  with  ao- 
cosod  of  little  probative  valne  whoro  aooused 
anaMo  to  roaponi  tatelllgeitly  to  quwtloas 
propoaaded. 
Where  it  waa  ahown  that  a  ahot  had  pene- 
trated defendant's  brain  ao  that  be  waa  Doable, 
at  leaat  at  times,  to  respond  intelligently  to 
qaeations  propounded  to  him,  a  conversation 
with  him  waa  of  little  probative  value. 
8.  Crlnliial  law  «s»304(2).730<  14)— Statement 
of  prosecntor  as  to  German  descent  of  de- 
fendant and  wltneaa  h«M  projndlolal  error; 
prejsdioe  against  Qermaaa  a  matter  of  eom- 
Moa  knowledge. 
Stetementa  of  the  prosecntor  to  the  jnry 
that  defendant  and  a  witness  who  testified  in 
snpport  of  his  claim  of  an  alibi  were  of  Ger- 
man descent,  and  that  defendant  was  a  friend  of 
the  witness'  family,  inclodlng  his  grown  daugh- 
terv,  with  whom  be  virited  for  months  and 
played  earda,  waa  prejodidal  error,  thoogb  the 
court  instmcted  counsel  to  go  no  farther  on 
that  line;  the  stotement  not  being  supported 
the  evidence,  and  it  being  common  knowl- 
edge that  many  persons  entertain  a  strong 
prejudice  against  Germans, 

4.  Criminal  law  *=»700-Ooty  to  see  that  faoU 
an  fatly  and  falriy  placed  before  Jury. 

While  ft  prosecuting  attorney  Is  justified  in 
bringing  out  all  the  facta  tending  to  establish 
accosea's  guilt,  it  is  hia  duty,  as  the  represent- 
ative of  the  people,  to  see,  not  that  accused 
is  eonricted,  whether  or  no,  bnt  that  the  facto 
are  fully  and  fairly  placed  before  the  jury. 

5.  Criminal  law  «=>I17I(I)— Projadlclal  oon- 
dnot  of  district  attorn^  gronad  for  roveraal 
where  case  la  doso. 

Where  the  gollt  of  an  acensed  ia  evident, 
Improper  action  of  the  prosecuting  officer  may 
be  overlooked:  bnt,  where  the  ease  is  close, 
condnet  on  hia  part  whldi  nd^t  reaaonaUy  be 
expected  to  prejudice  the  Joiy  ia  ground  for  re- 
versal. 

Department  1. 

Error  to  District  Court,  City  and  County 
of  Denver;  Frandls  EL  Bouck,  Judge. 
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to  rob  a  mall  car,  and  be  brlnsB  ernv.  Be- 

versed. 


Ernest  Miller,  alias  Ernest  Forster,  alias 
Prantt  Forster,  was  convicted  of  an  attempt 


L.  J.  Stark,  of  Denver,  Air  plaintiff  In 
error. 

Victor  E.  Keyes,  Atty.  Gen.,  and  Oharlea  R. 
Oonlee,  ■  Asst.  Atty.  Gen.,  for  the  People. 

TELLER,  J.  The  plaintiff  In  error,  herein- 
after desij^nated  as  the  defendant,  was  con- 
victed of  an  attempt  to  rob  a  mail  car  on 
the  Union  Pacific  Railroad  at  Sandown,  about 
six  miles  east  of  Denver.  The  attempted 
robbery  occurred  a  little  after  9  o'clock  p. 
m.  on  November  16,  1920.  The  train  was 
stopped  at  the  station  named,  and  when  the 
engineer  descended  from  his  cab  be  was  con- 
fronted by  a  man  with  a  revolver  who  im- 
mediately ordered  him  to  put  up  hia  hands. 
Another  man,  who  kept  some  distance  away 
from  the  engine,  was  implicated  in  the  hold- 
up. The  first  man  mentioned  was  wounded 
by  a  ahot  fired  by  one  of  the  brakemen,  and 
one  John  Lane,  or  l<ame,  was  afterwards  ar- 
rested, and  identified  by  the  brakeman  as 
the  man  who  held  up  the  engineer. 

Lame  also  was  charged  with  said  offense, 
bnt  died  before  bis  trial. 

[1]  After  their  arrest  the  accused  were 
placed  'in  adjacent  cells,  between  which  a 
■dictagraph  had  been  installed.  Stenogra- 
phers were  stationed  at  a  convenient  point 
to  hear,  through  this  InBtrumeut,  what  passed 
between  the  two  prisoners.  The  case  made 
against  the  defendant  seems  to  rest  very 
largely  upon  a  conversation  reported  to  have 
been  beard  through  said  instrument.  It  ap- 
pears from  the  record  that  while  the  dicto- 
graph was  in  use,  and  the  stenc^aphers  lis- 
tening to  hear  and  take  down  what  passed 
between  the  prisoners,  one  or  the  other  of 
the  prisoners  was  several  times  talien  from 
his  cell.  It  nowhere  appears  In  the  testi- 
mony of  these  stenographers  that  they  were 
familiar  with  the  voices  of  the  prisoners, 
or  that  they  knew  of  their  own  knowledge, 
at  the  time  the  reported  remarks  were  made, 
that  they  were  made  by  either  of  the  pris- 
oners. The  competency  of  this  evidence, 
therefore,  was,  at  best,  very  doubtful,  and  It 
is  far  from  establlablng  the  guilt  of  defttid- 
ant 

[2]  The  testimony  of  an  experienced  physi- 
cian, who  examined  Lame,  was  to  the  effect 
that  the  shot  had  penetrated  bis  brain,  ao 
that  he  was  unable,  at  least  at  times,  to 
respond  Intelligently  to  questions  propounded 
to  him.  Any  conversation  with  him  would 
therefore  be  of  little  probative  value.  There 
la  no  evidence  directly  connecting  the  de- 
fendant with  the  offense;  and  the  matters 
upon  which  the  state  relies  to  support  the. 
conviction,  when  considered  as  a  whole,  do 
little  more  than  raise  a  suspicion  against 
him.  Under  sudi  circumstances.  It  was 
vitally  Important  that  the  case  be  presented 
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to  tbe  Juron  fidrly,  and  witbont  any  attempt  i 
to  mislead  them.  { 

!nie  defendanf  B  attorn^,  appointed  by  the 
court  to  defend  blm,  but  who  does  not  repre- 
aeat  him  bsan,  made  no  argument  to  the 
Jury,  and  the  jurors  with  no  h^p  in 
the  analysla  of  the  teetimoDy,  and  without 
any  suggestion  as  to  what  oo^t  to  be  their 
reasonable  coudnslon  from  the  facts  In  evi- 
dence. His  short  statement  to  the  Jury  that 
the  facts  wen  before  them  was  r^arded  by 
the  court  as  soffident  to  entitle  counsel  for 
the  state  to  make  a  second  argument  to 
the  Jury,  and  he  made  such  argument. 

The  evidence  disclosed  that  the  defendant 
was  working,  at  the  time  of  his  arrest,  and 
had  been  so  working  for  a  few  days  prior 
theret<s  on  the  farm  of  one  Schneider,  some 
16  miles  north  of  DenTer.  Mr.  Schneider  tes- 
tified that  on  the  night  of  the  attempted  rob- 
bery the  defendant  came  home  at  about  10 
o'clock.  Had  the  Jury  believed  this  evidoice 
the  defendant  must  have  been  acquitted. 
That  being  so,  tbe  persistent  attempt  of  the 
stat^  without  any  ai^arent  cause,  to  dis- 
credit Schneider,  and  to  suggest  reasons  why 
he  would  tMtl^?  falsely,  did  not  comport 
with  the  proper  discharge  of  the  duties  of 
the  office  of  the  district  attorney. 

[S]  Counsel  tor  the  state  In  his  argument 
to  tbe  Jury  made  the  fonowlng  statement : 

"Now  what  is  Schneider's  object  In  this  case? 
The  two  men  come  from  the  same  race— Ger- 
man or  Oerman  descent.  Uiller  was  a  friend 
of  the  family,  came  out  there  and  vlBited  for 
montba.  •  *  •  Did  Ifflller  work  there  long? 
No,  he  came  and  flitted  away.  The  evidence 
disclosed  that  Schneider  had  daughterB,  grown 
daashtere;  that  they  were  in  relationship  to- 
gether socially,  visiting  and  playing  cards." 

Objection  was  made  to  this  language,  and 
Qie  court  fiiatructed  counsel  to  go  no  fitrther 
on  that  line.  Dren  though  a  Jury  be  warned 
to  disregard  rraaarks  of  that  kind,  when  once 
made  the  remarks  have  done  the  injury.  It 
Is  Idle  to  suppose  that  an  instruction  to  dls- 
lee^rd  them  will  wholly  remove  their  effect. 
The  statement  was  not  supported  by  the  evi- 
dence was  highly  improper,  and  clearly  prej- 
udicial to  the  defaidant.  There  was  no  evi- 
dence that  ^ther  Schneider  or  Miller  was  a 
Oerman,  or  <rf  GJerman  descent;  they  were 
Swiss.  The  fact  that  a  native  of  Switzerland 
speaks  the  German  language  is  no  evidence 
mat  he  is  of  German  origin.  It  is  common 
knowledge  that  many  persons  now  entertain 
a  strong  prejudice  against  people  of  the  Ger- 
man race. 

There  is  no  evldaice  that  Miller  was  a 
friend  of  the  family,  or  that  he  ever  visited 
"there  for  months,  or,  at  the  most,  for  more 
than  a  day  or  two,  and  that  but  recently. 


There  was  erldenoe  that  Sdmelder  had 
dau^ters,  one  of  whom  (a  gl^  14  years  of 
age)  testifled,  but  there  Is  no  evidence  that 
Miller  ever  saw  the  elder  daughter.  The  at- 
tempt plainly  was  to  break  down  tbe  tes- 
timony of  Sdm^der  by  leading  the  Jury  to 
believe  that  Miller's  relations  to  tbe  family 
were  such  as  might  influence  Schneider  to 
color  his  testlmcmy,  or  misstate  the  facts. 
The  only  evidence  as  to  Miller's  relations  to 
the  ftunily  in  a  social  way  was  that  a  few 
nights  before  bis  arrest  Sdineidw,  his  wife, 
Miller,  and  the  other  hired  man,  played  cards 
In  the  Bdmeldw  kitchen.  The  testimony  of 
the  ScbnelderB  Is  clear,  and  without  any^ 
thing  to  suggest  that  they  were  doing  any- 
thing other  than  attempting  to  tell  the  facts 
as  th^  recalled  them;  that  being  so,  the 
course  of  the  district  attorney  was  without 
excuse,  and  a  dear  violation  of  his  duty. 

[4]  There  are  other  Inddaits  In  the  trial 
from  which  it  appears  that  comaA  for  the 
state  regarded  his  position  as  that  of  a 
partisan  attorney,  Justified  In  excluding  evi- 
dence of  matters  favorable  to  the  defttidant. 
and  in  putting  in  everything  which  could,  by 
any  posstblUty,  reflect  upon  htm.  While  a 
prosecuting  attorney  Is  justified  in  bring- 
ing out  all  tbe  facts  which  tend  to  establish 
the  guilt  of  tbe  accused,  he  has  no  right  to 
mlsrepreseot  facts,  or  create  false  impres- 
sions in  the  minds  of  the  Jurors.  This  court 
has  several  times  had  occasion  to  call  the 
attention  of  district  attorneys  to  the  fact 
that  they  represoit  tbe  people,  and  should 
endeavor  to  see,  not  that  an  accused  perswt 
is  convicted,  whether  or  no,  but  that  the  facts 
are  fully  and  fairly  placed  before  the  Jury. 
Gases  on  this  question  are  collected  in  HlUen 
V.  People,  69  Colo.  284.  14»  Pae.  260.  It 
seems  that  this  warning  must  be  constantly 
repeated,  that  such  offlcers  may  not  In  their 
zeal  for  success  go  beyond  their  line  of  duty. 

[5]  The  rule  is  that  where  the  guilt  of  an 
accused  Is  evident.  Improper  action  upon  the 
part  of  the  prosecuting  officer  may  be  over- 
looked; but  where  tbe  case  is  close,  as  it 
Is  here,  conduct  upon  the  part  of  the  dis- 
trict attorney  whldi  might  reasonably  be 
expected  to  prejudice  the  jury  will  be  treat- 
ed as  ground  for  reversal. 

It  Is  highly  probable  that  some  Juror,  hear- 
ing this  statement  of  tlie  assistant  district  at- 
torney as  to  Schneider,  there  being  no  an- 
swering argument  In  behalf  of  the  defoidant. 
was  moved  to  couclude  that  tbe  defendant 
was  guilty  of  the  crime  charged. 

For  the  reasons  above  stated,  the  Judg- 
ment Is  reversed. 

BAILEX,  J.,  sitting  for  SCOTT,  a  3^  and 
ALLEN,  J.,  cononr. 
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FARMERS*  MUT.  TELEPHONE  CO.  at  aL 
V.  HEINEMAN.   (No.  IQI49.) 

(Sopreme  Court  of  Colorado.    Oct  8,  1921.) 

TlH*  ^(0(9)— When  the  twMrttetb  day  fraM 
MPrmI  of  appoal  ioad  Is  SoMtayt  foot  Moy 
be  pm14  on  foUowlno  Monday. 

Where  the  twentieth  day  from  approTal  of 
.appeal  bond,  on  appeal  from  justice  to  county 
court,  falls  on  a  Sunday,  the  fees  may  be  paid 
on  the  following  Monday,  under  Ber.  St.  160S, 
I  3846,  requiring  such  fees  to  be  paid  20  days 
from  the  approval  of  the  appeal  bond. 

D^rtment  1. 

Srror  to  B^troee  County  Ooort;  S.  8. 
Sbomum,  Judge, 

Action  between  the  FannerB"  Matoal  Tele- 
phone Company  and  others  and  6.  D.  Heine- 
man.  From  judgment  dismissing  appeal  by 
tbe  former  to  county  court  from  Judgment  for 
Heineman,  rendered  In  Justice  court,  tbe 
Teleirtione  Company  and  others,  bring  error. 
Berersed. 

Hoynlban,  Bugbes,  Knous  &  Fauber,  of 
Montrose,  for  plaintiffs  in  cffror. 

Hugo  Sciig  and  L.  C.  Cinlkin,  botb  of  Uont- 
roae,  fcnr  defoidant  In  earn. 

AUJES,  J.  The  plaintiffs  In  error  wvgtit 
to  perfect  an  appeal  to  the  county  court  from 
a  Judgment  rendered  against  them  in  a  Jue- 
Uoe  court.  They  paid  the  docket  fees  on  the 
twenty-first  day  after  ttie  approval  of  their 
appeal  bond.  The  twentieth  day  was  a  Sun- 
day. The  county  court  dismissed  the  appeal . 
oo  the  theory  that  Sunday  cannot  be  ex- 
cluded, under  section  8846,  B.  S.  1908.  which 
provides  that  tbe  party  appealing  fnnn  a 
Judgmoit  against  him  In  a  Justioe  courfr— 

"shall,  within  twenty  days  from  the  date  of  the 
approval  of  hia  appeal  bond,  pay  to  tbe  clerk 
of  the  court  to  which  he  takes  an  appeal,  all 
fees  necessary  to  have  the  cause  docketed  and 
placed  on  tbe  calendar  of  said  court" 

The  plaintiff  In  error  seeks  to  reverse  tbe 
Judgment  of  dismissal,  contaading  that.  If 
the  twentletta  day  falls  on  a  Sunday,  the  fees 
may  be  paid  on  the  following  Monday, 

In  88  Cyc.  330,  it  is  said  that  there  are 
decisions  excluding  Sunday  when  it  falls  on 
the  last  day  provided  for  taking  steps  neces- 
sary to  pofeet  an  appeal.  This  is  tbe  mie 
in  mOBt  Jurisdictions.  8  a  J.  1018.  It  was 
followed  by  tbia  court  in  BlUott  Co.  v.  Court- 
right  Pnb.  Co.,  67  Cola  449^  182  Fac.  882, 
when  It  was  hdd  that,  if  the  tenth  day 
on  which  an  appeal  bond  may  be  entered  in- 
to falls  fm  a  Sunday,  the  bmd  may  be  fur- 
niahed  on  the  following  day. 

The  counl7  court  erreA  In  dismissing  the 
appeal  The  Judgment  la  reversed. 

TELI^EB,  J.,  Sitting  tor  SCOTT,  C  J.,  and 
BAILEY,  J.,  concur. 
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BURBANK  et  al.  V.  BOARD  OF  DOM'RS  OP 
EAQLE  COUNTY.    <Ne.  10043.) 

(Supreme  Court  of  Colorado.    July  S,  1021. 
Rehearing  Denied  Oct.  3,  1921.) 

1.  Evldema  ^>83(1)  —  Regbtratlofl  offleera 
presamed  to  have  diseharged  duties. 

It  win  be  presomed,  until  the  contrary  is 
shown,  that  precinct  registradon  officers  have 
properly  discharged  their  duties,  and  that  the 
names  upon  the  re^stry  are  lawfully  there. 

2.  Ceaatfae  «=»35(l)— Oailsslon  of  registra- 
tion ludoe's  name  from  registry  opposite 
that  of  voter  beld  not  to  affect  validity  of 
county  seat  removal  eleotloa. 

Omission  of  registration  judge's  signature 
opposite  that  of  voter  on  pre<^>ct  registry,  cer- 
tified by  the  board  of  registry  as  a  correct  and 
true  list  of  the  voters  In  such  precinct,  held 
not  to  affect  validity  of  county  seat  removal 
election  under  Rev.  St.  1008,  U  116&-1175,  in 
the  absence  of  a  showtnc  that  names  were  not 
placed  on  tbe  lists  of  tbe  voters  on  affidavits 
of  t^e  voters  or  tbe  affidavits  of  others  com- 
petent to  vote,  since,  if  tbe  voters  registered 
in  aueb  manner,  the  signature  of  the  Judge 
oppoidto  tibe  voter's  name  was  onneoessaxy. 

En  Bane 

Enar  to  District  Court,  Eagle  County: 
James  Lt.  Oooger,  Judge. 

Proceedings  by  Frank  "W.  Burbank  and  an- 
other against  the  Board  of  County  Commis- 
sioners ot  the  County  of  Eagle,  State  of  OcA- 
orado.  Decree  few  defendant,  and  plalntlfls 
bring  error.  Afllnned. 

E.  a  SUmson  and  Page  M.  Brereton,  both 
of  Denver,  and  William  H.  Luby,  of  Bed 
ClUT,  for  plaintiffs  in  error. 

Ewing  &  Arnold  and  Hume  S.  White,  all 
ot  Dmver,  for  defendant  in  errOT. 

BAII/EY,  J.  Tbe  cause  Is  here  on  writ  of  er- 
ror to  review  a  Judgment  of  the  district  court 
of  Eagle  County,  Involving  an  election  on  the 
removal  of  the  county  seat  from  Red  Cliff 
to  the  town  of  Eagle.  Plaintiffs  below,  as 
qnalifled  electors,  brought  the  proceeding 
against  tbe  County  Commissioners  for  that, 
as  is  claimed,  certain  votes  cast  at  the  elec- 
tion were  illegally  cast,  and  that  such  votes 
affected  the  result  to  the  extent  that  but  for 
them  the  town  of  Eagle  would  not  have  been 
(Aosen  the  county  seat  Findings  and  det-ree 
were  for  the  Commissioners,  tbe  town  of 
Eagle  was  duly  declared  the  comity  seat,  and 
the  county  officers  were  directed  to  remove 
their  offices  thereto,  agreeable  to  law. 

The  electlcm  was  held  on  the  same  day  tbe 
general  electioa  of  November  2nd,  1920,  was 
held.  Special  Judges,  books  and  ballot  boxes 
were  provided,  and  special  lists  were  made 
up  of  Sectors  qualified  to  vote  uptm  the  ques- 
tion, and  in  all  respects  tbe  election  api)ear8 
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to  have  besB  conducted  wscordlag  to  the  ro- 
qnlrements  of  the  statute  relating  to  the 
location  and  remoral  of  coanty  seats,  aeo- 
tiona  U65-U7S,  R.  S.  1908.  It  la  contended, 
however,  Uiat  ttw  epedol  registration  judgee 
In  the  predncts  of  Ruedl,  HcC<7,  Bnma  and 
Sheephom,  made  a  fatal  error  In  prQ>arlng: 
tb^r  lists  of  qaallfled  Tot^,  which  error  It 
la  charged  disqualified  the  Toters  ot  those 
several  precints  from  participating  In'  the 
county  seat  election  at  alL 

Upon  the  face  of  the  retunis  the  vote  was 
as  follows:  Bed  Cliff,  414;  Eagle.  1,095; 
Mlntum,  106;  Oypsum,  8.  At  the  trial  the 
court  found  that  certain  ballots  were  .cast 
for  unqualifled  persons,  and  the  returns  were 
amended  to  show:  Red  Clitt,  405;  Ea^ 
1,088;  Mlntum,  106;  Oypsmn.  8.  The  toUl 
vote,  as  corrected,  was  1,601.  The  number 
necessary  for  chtdce  of  county  seat  la  two 
thirds  <tf  the  votes  cast.  In  this  case  1,06TH. 
The  town  of  Eagle,  having  1,088,  was  de- 
clared choBem,  and  the  r^oval  to  that  town 
was  ordered  by  the  oonrt 

In  the  contested  precincts  121  votes  were 
dastt  ct  which  119  fiivored  the  town  of 
Eagle.  It  Is  manifest.  If  these  votes  be  de- 
clared Illegal,  that  the  result  of  the  election 
as  announced  must  be  reversed,  and  the  coun- 
ty seat  allowed  to  remain  at  Bed  Cliff.  The 
claim  of  Illegality  ia  baaed  upon  the  taUow- 
iag  state  of  facta:  In  eadi  of  tb£  four  j/xe- 
dncts  the  situation  ia  the  same,  and  the 
qneation  at  isnie  may  ba  dlscuaaed  and  de* 
termlned  aa  a  aingle  xmpoaltlon.  It  ivpears 
tliat  in  none  of  these  precincts  was  the  name 
of  any  registration  judge  signed  cppoAte 
that  of  any  voter,  and  because  of  swii  fail- 
ure It  la  said  that  no  legal  i^;iatratlon  took 
place  In  these  predncts,  and  that  Uierefore 
no  retom  of  Tot«  therefnmi  can  be  lawfully 
counted.  There  was,  howevar,  the  usual  cer- 
tificate roQuired  by  statute  attadbed  at  the 
end  of  the  lists,  aa  follows : 

"We,  the  undersigned,  composing  the  Board 

of  Repatry  for  Precinct  No.   ,  in  the 

County  of  Eagle,  in  the  State  of  Colorado,  do 
certify  that  the  foregoing  ii  a  correct  and  true 
list  of  the  voters  in  said  predncL" 

In  determining  the  question  Involved  It  Is 
to  be  noted  that  there  are  several  ways  In 
which  an  elector's  name  may  be  placed  upon 
the  registry  list.  It  may  be  placed  there  at 
any  session  of  the  board  of  registry  except 
tbe  final  session ;  It  may  be  placed  there  upon 
the  voter's  own  affidavit,  and  a  properly  Iden- 
tified legal  voter  may  make  affidavit  that  the 
voter  Is  qualified;  under  th^  two  methods 
there  Is  no  provision  that  the  affidavits  shall 
be  preserved.  Or  if  an  appllrant  be  known 
to  one  or  more  of  the  board  of  registry  the 
Judge  having  such  knowledge  shall  place  his 
name  oK>oslte  that  of  tbe  applicant,  as  evi- 
dence of  hts  right  to  vote.  Or  at  the  last 
sessltm  of  the  board  preceding  an  election  the 


api^icant  himself  and  two  qualified  eieetors 
may  make  affidavits  as  to  bis  qnalitkatlon, 
and  these  are  the  only  affidavits  which  it  is 
necessary  to  preeerve,  or  of  whldi  any  rec- 
ord need  be  made  upon  tba  regiatratl<m  IkkAs. 

t1]  Hnen  ia  no  provisloa  In  tba  statate 
that  the  evidence  of  the  manner  In  whidi 
the  name  of  a  voter  la  placed  upon  the  UsC 
shall  be  noted  or  preserved  exc^t  as  above 
Indicated.  The  election  Judges  are  concerned 
only  with  the  fact  that  such  name  is  there, 
and  the  books  properly  certified  as  contain- 
ing a  correct  list  The  presumption  Is  that 
officers  have  properly  discharged  their  duties, 
and  that  the  names  upon  the  registry  are 
lawfully  there.  This  presumption  obtains 
until  tbe  contrary  Is  shown.  The  names 
may  have  been  placed  upon  the  lists  In  any 
of  the  four  methods  outlined  abova  No  no- 
tation appearing  after  the  names  they  may 
have  been  placed  there  upon  their  own  af- 
fidavits, or  by  affidavits  of  others  compe- 
tent to  vote,  and  If  the  names  In  question 
have  been  reglst^ed  by  either  of  these  meth- 
ods all  statutory  requirem«ita  have  been 
literally  fulfilled.  Under  such  circumstances 
the  po'sons  on  the  registry  are  plainly  en- 
titled to  vote,  unless  there  be  a  showing  tliat 
affirmatively  disqualifies  them. 

It  is  to  ba  noted  that  there  is  no  daim 
even  that  any  unqualified  person  voted  in  the 
predncts  contested,  or  that  throngfa  failure 
of  one  or  more  of  the  Jodges  to  sign  tbe  reg- 
istry any  qualified  person  was  deprived  of 
his  vote.  Neither  Is  there  a  dalm  or  any 
evldmce  that  any  name  was  placed  upon  the 
lists  In  any  cme  of  the  ways  in  which  the 
signature  of  s«ne  other  person  Is  required 
to  ai^iear  thereon.  In  order  to  determine 
that  such  .persons  were  Irregularly  registered 
It  is  necessary  to  assume  tliat  each  was  reg- 
istered by  a  Judge  of  election  and  that  for 
some  unknown  reason  in  eadi  case  the  Judge 
failed  to  sObscrlbe  fala  name,  nos  Is  so  be- 
cause the  books  aC  registry  are  fair  oo  their 
face,  and  carry  a  certificate  signed  by  all 
the  members  of  tlie  board  of  ngistratton; 
and  alao,  as  above  noted,  because  Urne  is 
no  claim  ox  proof  that  there  was  the  slla^test 
Irregularity  ooouected  with  the  placing  of 
the  names  or  any  thereof  upon  the  registry 
list 

In  People  v.  Earl,  42  Qolo.  238,  91  Fac.  291. 
in  discussing  tbe  effect  to  be  given  etatntes 
relating  to  the  registry  of  voters,  this  eodrt 
quotes  with  apinvval  from  Stinaon  v.  Sweoi- 
ey,  17  Nev.  309,  80  Fac.  997.  as  followa: 

"  In  other  respects  where  a  noncompliance 
with  tbe  provisiona  of  the  registry  or  election 
laws,  upon  the  part  of  the  registry  agent  or 
officers  of  the  election,  are  not  essential  "to 
preserve  the  purity  of  elections,"  the  courts 
recognizing  the  fact  that  the  will  of  the  people, 
when  fairly  expreased,  should'  be  the  law  of 
the  land,  have  nntversally  dedared  tiiat  the 
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qnaliSed  electors  shmtld  not.  on  that  Mconiit, 
be  depriyed  of  thdr  votes.* 

"In  otber  words,  we  beliere  that  the  pro- 
vislonB  of  tba  registry  law  sboald  be  strictlT 
conBtmed  only  whim  neeeuarjr  to  aeeonpUah 
the  purpose  for  wUch  tb«y  wers  enacted,  to 
wit,  To  eecore  the  purity  of  elections.' " 

Quoting  furtber  from  Contested  Election 
of  E.  R,  Wheel o<A,  82  Pa.  297,  this  court  con- 
tinued: 

"An  election  is  the  embodiment  of  the  popular 
will,  the  expression  of  the  sovereign  power  of 
the  people.  When  the  application  of  technical 
roles  and  a  strict  constraction  of  the  acts  of 
the  odScera,  In  preparing  the  election  papers 
and  conducting  an  election,  would  tend  to  de- 
fut  the  will  of  the  people  and  change  the  result 
«f  an  Section  for  an  Important  oiBcc,  they 
afaoold  not  be  applied,  and  all  reasonable  In- 
tendments shonld  be  made  In  DaTor  of  the  le- 
sallty  of  their  proceedings." 

l%e  oonrt  tben  qvotee  from  Cooley  on  Con- 
•tltnttonal  Llmltatiinu,  as  follows: 

"  The  Btatntes  of  the  different  states  point 
out  specifically  the  mode  in  which  elections 
shall  be  conducted ;  bnt,  although  there  are 
great  diversities  of  detail,  the  same  general 
principles  govern  them  alL  As  the  execotion 
of  tiwM  statutM  most  veiy  often  fan  to  the 
hands  ot  men  nnacqnalnted  with  the  law,  and 
nnschooled  in  bnsiness,  it  is  Inevitable  that  mis- 
takes shab  sometimes  occur,  and  tiiat  Tory 
often  the  law  will  fall  of  strict  compliance. 
Where  an  election  is  thns  rendered  Irregvlar, 
whether  the  Irregularity  shall  avoid  it  or  not 
most  depend  generally  upon  the  effect  of  the 
failare  to  comply  strictly  with  the  law  may  have 
had  In  obstmetlng  the  complete  expression  of 
the  popular  will,  or  the  production  of  satlsfao* 
tory  evidence  thereof,  mection  atatntes  are 
to  be  tested  like  other  atatntes,  bat  with  a 
leaning  to  liberality  in  view  of  the  great  pnblic 
pnrposes  which  they  accomplish;  and  except 
where  they  speriflcally  provide  that  a  thing 
shall  be  done  in  the  manner  Indicated,  and  not 
otherwise,  their  provisions  designed  merely 
for  the  information  and  guidance  of  the  officers 
must  be  regarded  aa  directory  only,  and  the 
election  will  not  be  defentcd  by  a  failure  to 
comply  with  them;  providing  Uie  irregularity 
has  not  hindered  any  who  were  entitled  from 
exercising  the  right  of  saffrnge,  or  rendered 
donbtfal  the  evidence  from  which  the  result  was 
to  be  declared.'* 

[2]  The  record  CrUs  to  show  the  vloiatloa 
of  any  provision  ot  the  law  gorarning  reg- 
istration, in  tact  there  la  nothing  to  Indicate 
that  the  r^strations  under  omsideratlon 
were  not  effected  In  minute  compliance  tiiere- 
wtth.  The  result  of  the  election  Is  manifest- 
ly an  expression  of  the  popular  wUl  of  those 
qualified  to  vote  on  tb»  question  of  the  change 
of  county  seat,  and  should  not  be  lightly  set 
aside.  For  this  court  to  assume  that  each 
Judge  In  the  several  precincts  failed  to  sign 
<^q;>osite  the  name  of  such  voter,  thus  mak- 
ing, as  is  claimed,  the  vote  illegal,  would  be 
In  conflict  with  both  the  lettn-  and  spirit  of 
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the  law.  To  so  hold  would  have  flie  effect 
to  dlsfrandilse  more  than  <me  hundred  con- 
fessedly qualified  electors,  without  fault  on 
their  part,  and  without  affording  them  an 
opportunity  to  protect  and  enforce  their  con- 
stltuticmal  right  to  vote.  The  judgment  of 
the  district  court  being  cSearly  right  Is  at- 
flnned. 
Judgment  affirmed. 


IMINK8  V.  CLARK.  (Nft.  I0I2C) 

(Sopreme  Court  of  Colorado.  Oct  8,  1921.) 

1.  Brokers  ^53— Where  punriiaser  preoarsd 
psrchaaad  a  porHea  of  Hie  property  bat  ia- 
iuoed  aaotlier  to  psrehaae  raaalatfar,  iM^ker 
oatltled  tofullooaimiaales  as  proouring  oaasow 

A  broker  who  procorcd  a  purchaser  for  a 
portion  <ii  property,  who  In  torn  procored  a 
pardiaaer  for  the  remaining  portton,  Md  en- 
titled to  eonunSasion  for  sale  of  tike  entire 
property;  the  broker  being  the  procuring 
cause  ot  tba  two  transactional  and  therefore 
of  tiie  sale  of  the  entire  property. 

2.  Broltera  ^»57(l)— Eatttled  te  oosisilaslwi 
where  owner  of  ews  soesnl  ssUs  osly  portlea 
H  property  listed  for  sale  as  a  whole. 

The  owner,  lisTlng  soM  of  his  own  aceord 
to  a  pordaaer  procured  only  a  portion  of 
property  listed  with  the  broker  for  sale  as  a 
whtd^  waa  U^e  to  broker  for  Us  oommission. 

Error  to  District  Court,  Larimer  County ; 
George  H.  Bradfldd,  Judge. 

Action  by  Carlton  B.  Clark  against  W.  O. 
Minka.  JudinxKzit  for  plaintiff,  and  defend- 
ant l«lags  error,  and  applies  for  a  superse- 
deas. Application  for  supersedeas  doiled, 
and  Judgment  aflOrmed. 

Claude  0.  Cofiin,  ot  Ft  Collins,  tor  plain- 
tiff in  error. 

Ab  H.  Komans,  of  Loveland,  and  Paul  W. 
Lee  and  George  B.  Shaw,  both  of  Ft.  Collins, 
for  ditfendant  In  nror. 

ALLEN,  J.  This  Is  an  action  to  recover  a 
real  estate  broker's  commission.  The  com- 
plaint, in  substance,  alleges  that  the  plain- 
tiff, Ourlton  B.  Clai*,  was  employed  by  the 
defendant,  W.  O.  Minks,  to  find  a  purchas- 
er for  the  letter's  property,  and  that  be  did 
thereafter  find  such  purchaser  in  the  person 
ot  one  H.  A.  Myeia.  It  Is  alleged  that  the 
whole  of  the  property  was  sold  for  $35,000, 
and  that  the  sum  of  $000  Is  due  plaintiff  as 
commissions.  The  cause  was  tried  to  a  Jury, 
resulting  in  a  verdict  for  plaintiff  in  the  sum 
of  $700.  Judgment  was  entered  accordingly. 
The  defendant  has  foied  out  this  writ  of  er- 
ror, and  the  cause  is  before  us  upon  his  ap- 
plication for  a  supersedeas. 

[1]  The  first  contention  of  the  plaintiff  In 
error,  defendant  below.  Is  to  the  effect  that 
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tAere  la  Inaafilclent  evidence  to  support  ttte 
verdict.  The  evidence  sbows  that  the  de- 
fendant listed  for  sale  with  the  plalntUC 
certain  real  estate  and  personal  property. 
Indudlng  three  separate  tracts  of  land. 
Myers  became  a  purchaser  of  the  greater 
portion  of  the  ^vpert7t  and  procored  one 
Mehaffey  as  a  purdiasw  for  the  remaining 
property.  Myers  was  a  pnrchafier  procured 
by  the  plalnUff.  The  whole  of  the  defend- 
ant's property  was  sold  for  |%,000;  the  part 
taken  by  Myers  was  atOA  for  927,000,  M^af- 
fe^  purchasing  Qie  remainder  for  18,000. 
Assuming  without  conceding  or  deciding, 
that  plaintiff  was  em^oyed  only  to  find  a 
piirdiaBer  for  all  of  the  property,  this  does 
not  pre<^ude  plaintiff's  right  to  compensa- 
tion. He  procured  Myers  as  a  imrtiiaser 
tor  th6  greater  part  of  the  property,  and 
Myers  In  turn  inroenred  Mehaffey  as  a  pur- 
diaser  for  the  remaining  portion  of  the  iirop- 
erty.  Tbe  plaintiff  was,  therefore,  the  pro- 
curing cause  ot  the  two  transactions,  or  of 
the  sale  of  the  entire  pn^rty.  Tbia  la  equiv- 
alent to  the  plaintiff's  procuring  a  purchas- 
er of  the  whole  of  the  property.  It  Is  imma- 
terial that  the  idaintiff  never  saw,  nor  had 
any  conversations  wlUi,  U^affey.  Under  the 
evidence,  the  Jury  would  have  been  justified 
in  awarding  [dalntlff  a  commission  as  f6r  the 
sale  of  the  entire  property.  Satiafttcttom  Go. 
V.  Tork.  54  Colo.  560,  131  Pac.  444.  In  9  a 
J.  612,  dttng  the  above  case,  it  Is  said: 

"If.  however,  the  tranBsction  which  the  bro- 
ker was  authorised  to  negotiate  Is  consummat- 
ed as  the  direct  and  proximate  result  of  his 
efforts,  be  ia  entitled  to  a  commisdon,  and 
this  Is  true  eveii  thoagh  he  may  have  hod  no 
personal  Intercourse  with  the  person  with 
whom  the  prindpsl  enters  into  the  contract.'' 

The  evidence  shows  that  the  plaintiff,  was 
employed  to  sell  all  of  the  property  together, 
WHiether  he  was  also  authorised  to  sell  only 
the  part  that  was  purchased  by  Myers  Is 
not  material,  under  the  view  we  take  of 
Instruction  No.  7,  hwelnafter  mentioned. 
There  Is  sufficient  evidence  to  support  the 
verdict,  and  also  a  verdict  for  flOOO,  which 
latter  sum  Is  conceded  to  be  the  proper 
amount  of  commissions  on'  the  sale  of  the 
entire  property  for  $35,000.  The  Jury,  how- 
ever, found  for  the  plaintiff  In  tha  sum  of 
$700,  evidently  proceedlpg  under  Instruction 
No.  7,  of  which  Instruction  the  plaintiff 
In  error  complains. 

By  InstrucUon  No.  7  tbe  court  Instructed 
the  Jury  tliat  they  may  And  for  the  plain- 
tiff in  the  sum  of  $900  if  he  "was  the  pro- 
curing cause  of  the  sale  of  all  the  property." 
and  in  the  sum  of  $700  If  he  "was  the  pro- 
curing cause  in  the  sale  of  only"  that  part 
of  the  entire  property  which  was  purchased 
by  Myers, 

[2]  It  is  not  disputed  that  the  Instruction 
Is  correct  if  the  complaint  alleged  and  the 
evidence  showed  that  the  plaintiff  was  ao- 
thortzed  not  only  to  seU  the  entire  proper- 


ty  but  also  that  part  ttioreof  which  was  sold 
to  My»8.  The  idaintiff  in  error,  however, 
inslste  that  the  plaintiff  was  autbcvlEed  to 
sell  only  the  ^tOe  of  the  defendant's  real 
estate  and  personal  property.  Assuming  that 
the  fact  Is  as  claimed  by  idaintlff  In  error, 
the  instruction,  under  tbe  evldmoe^  Is  not 
erroneous.  It  Is  diear,  from  tite  record, 
that  the  idafntlfl  brought  the  defmctemt  and 
Myers  together,  and  as  a  direct  and  pooxl- 
mate  reiAilt  of  tSiB  plalntifl*B  ^orts,  fhe  de- 
fendant sold  to  Myers  two  of  the  tracts  of 
land  Involved  in  defendantfs  original  listing 
with  plaintiff,  and  secured  as  a  partiiaae 
price  the  sum  of  $27,000,  whldi  was  all  that 
was  eves  named  by  defendant  to  plaintiff  as 
the  purchase  price  so  far  as  those  two  tracts 
of  land  were  concerned.  The  reduction  of 
the  amount  of  the  proper^  was  made  of 
the  defendant^l  own  accord.  TAe  platntifl 
should  not  he  deprived  of  his  compensation 
on  tliat  account  nie  prindjde  controlling 
the  case  is  the  same  as  that  which  would 
obtain  if  the  plaintiff  or  defendant  had  sold 
Myers  all  of  the  prop«-ty  but  at  a  different 
price  from  that  at  which  the  plaintiff  was 
autiioriEed  to  offer  the  property.  It  was 
said  in  Ptant  v.  Thomps(m,  42  Kan.  664,  22 
Pac.  726,  16  Am.  St  Rep.  512: 

"The  defendants  will  not  be  allowed  to  take 
adTantage  of  their  introduction  to  the  purchas- 
er by  plaintiffs,  and  reap  the  benefits  of  the 
sale  made  to  bim  in  conaequence,  and  then  es- 
cape all  liability  of  paying  them  their  com- 
mission  because  Uiey  sold  the  land  for  a  sum 
less  than  the  price  given  their  agents,  where 
the  redaction  was  made  of  their  own  accord." 

This  rule  has  been  applied  by  this  court. 
See  Millage  v.  Irwin,  68  Colo.  188,  187  Pac. 
525;  Morgan  v.  Howard  Realty  Co.,  68  Colo. 
414,  191  Pac.  114 ;  (3eiger  v.  Kleer,  47  Oolo. 
297,  107  Pac.  267;  Carson  v.  Baker,  2  Colo. 
App.  248,  2»  Pac.  1134.  In  0  a  J.  000,  ft 
is  said: 

"If  a  broker  has  brought  ^e  parties  togeth- 
er and  as  a  result  they  conclude  a  contract 
he  is  not  deprived  of  his  right  to  a  commission 
by  the  fact  that  the  contract  so  concluded  dif- 
fers in  terms  from  the  one  which  he  was  au- 
thorized to  negotiate." 

Upon  prindple,  It  Is  immaterial  to  the 
result  whether  the  principal  finally  sells  the 
property  at  a  lesser  price  or  sella  a  lesser 
amount  of  the  property,  other  circumstanceB 
being  such  as  to  entitle  the  agent  to  his  com- 
mLssIon.  As  said  In  Carson  t.  Balser,  supra : 

"Since  the  broker  earned  his  wages,  the  own- 
er ought  not  to  compUln  if  he  ia  called  noon 
to  pay." 

There  Is  no  error  in  the  record.  The  ap- 
plication for  a  supersedeas  ia  denied,  and 
the  judgement  Is  affirmed. 

TEIiLHR,  J.,  Hitting  for  SCOTPT,  a  J.,  and 
BAILBY.  J,  concur. 
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LEE  at  aL  ¥.  CERISE.    (No.  10140.) 
(Sapreme  Court  of  Colorado.   Oct.  8,  1921.) 

1.  Work  uU  takor  «b»30<2)  —  WMhar  labor 
waa  IMrroraiad  aai  Material  asad  la  repiUr  of 
pialatlfrs  BBtMiobHe  M4  for  Jary. 

In  action  on  an  account  for  labor  and  ma- 
terial used  In  the  repair  of  plaintiff's  automo- 
bile, evidence  as  to  tfae  work  being  done  and  as 
to  plaintifTs  knowledge  thereof  hold  anfflcient 
for  submission  of  case  to  jur;. 

2.  AeocHiat  stated  «=»6(2)— Evidanoe  «=>220 
(7)— RetoBtloB  of  bills  without  objoctloa  ad- 
BilaalMS  against  Intertst. 

Debtor's  retention  of  two  statements  of  the 
tail  account  withoot  objection,  though  not  suffi- 
cient to  show  an  account  stated,  may  be  con- 
aiderad  aa  admiadtHw  against  interest 

lilrror  to  MontroBa  Conn^  Coort;  8.  8. 
Bberman,  Judge. 

Salt  by  G.  A.  Lee  and  W.  A.  Miner,  parfo- 
nen  as  Lee  ft  Hiner,  against  J.  Oerise. 
Judgment  of  nonantt  and  plaintiffs  bring 
errtr.  Beversed. 

Hago  Selig  and  L.  a  Klnikln,  Imth  of 
Montrose,  for  plaintiffs  in  error. 

Moynihan,  Hngliea,  Knaus  ft  Fauber,  of 
AfoDtioB^  for  defendant  In  error. 

TELLICR.  J.  Plalntiers  In  error  brought 
suit  against  the  defendant  in  error  to  recover 
on  an  acooont  for  labor  and  material  used 
in  the  repair  of  an  automobile  bolooglng  to 
hlm. 

At  the  clMe  of  the  evidence  the  court 
sustained  a  motion  for  &  nonsuit,  and  Judg- 
ment was  entered  accordingly.  The  cause  is 
now  here  for  review;  and  the  principal  error 
alleged  is  in  the  sustaining  of  the  mofdon 
for  a  nonsuit  Both  parties  request  that  the 
court  determine  the  case  upon  tbe  applica- 
tion for  supersedeas. 

[1 , 2]  Willie  the  evidence  on  behalf  of  the 
plaintiffs  was,  as  ttie  trial  court  stated.  In 
many  respects  unsatisfactory,  yet  we  think 
that  there  was  enough  competent  testimony 
by  the  plaintiff  Lee,  as  to  his  personal  knowl- 
edge of  the  work  done  and  material  fur- 
nished, as  well  as  by  the  bookkeeper  as  to 
admissions  of  liability  made  to  blm  by  de- 
fendant, to  entitle  the  plaintiffs  to  have  the 
same  passed  upon  by  the  Jury.  It  is  true 
tiut  the  evidence  does  not  show  an  accoimt 
stated;  but  it  does  appear  that  at  least  two 
statements  of  the  full  account  were  rendered 
to  tbe  defendant  and  retaiued  by  him  with- 
out) objections.  Tbe  retraition  of  these  bills 
may  be  conddered  as  admissions  against  In- 
terest Chinn  I<and  ft  Live  Sbock  Co.  v. 
Stewart.  106  Fac  189. 

The  Judgment  is  accordingly  reversed. 

BAILBY  and  AlXiBN,  JJ.,  concur. 


J.  R.  WATKINS  MCOICAL  CO.  V.  JOHNSON 
•tal.  (No;  9882.) 

(Supreme  Court  of  Colorado.   Oct  8,  1921.) 

1.  Guaraaty  <&=>5— Qsarastors  held  not  liable 
on  eoatraet  aot  signed  by  prinelpal. 

Plaintiff  could  not  recover  on  a  contract 
purporting  to  be  an  acknowledgment  of  indebt- 
edness by  named  person  against  defendants, 
who  signed  the  contract  as  guarantors  of  such 
indebtedness,  where  the  named  person  did  not 
himself  sign  the  contract  or  ackuowledge  the 
indebtedness,  and  was  not  a  party  to  the  ac- 
tion. 

2.  Priaolpal  aad  aarely  «s»20— Rule  aa  to  pre- 
safflptloBs  artolBi  •■  •nroUaa*  spaing  iaatra- 

nent  stated. 
The  role  that  sureties  dgning  an  instru- 
ment are  presumed  to  have  known  and  guaran- 
teed tbe  genuinenesa  of  former  algnataree  ap- 
plies only  where  a  bond  baa  be«i  delivered  by, 
or  in  behalf  of,  the  princlpali  thon^  unsign- 
ed by  him,  and  the  anretlea  cmuent  to  its  de- 
livery in  that  condition. 

3.  Principal  and  larety  •=a20— Obligee  has  bar- 
dan  of  allowing  that  surety  ooasonted  to  de- 
livery of  bond  withont  prinolpaPa  sigaatnro. 

Where  bond  purports  to  be  signed  by  prln- 
dpal,  but  was  delivered  without  hia  alimitun, 
the  obligee  has  the  burden  of  diowing  tibat  tike 
surety  consented  to  the  dettvory  of  Ae  bond 
without  tbe  aigaatnre. 

4.  Estoppel  «»M4  Of  otaranton  to  dony 
prlnolpara  ladoModaaes  aast  bo  pleaded. 

In  action  on  contract,  wbidL  was  signed  h| 
defendants,  as  guarantors,  of  the  indebtedness 
of  a  named  person,  and  which  purported  to  be 
an  acknowledgment  by  such  named  person  of 
such  indebtednesB,  but  which  was  not  signed  by 
such  person,  the  plaintiff  coold  not  recover,  on 
tbe  ground  that  defendants  by  dgning  the  eon- 
tract  estopped  themselves  from  denying  named 
person's  Ind^tedneas  irithont  pleading  sncb 
estoppeL 

Brror  to  District  Court  Larimer  County ; 
George  H.  Bradfl^d,  Judges 

Action  the  J.  R.  Watklus  Medical  Com- 
pany, a  corporation,  against  J.  B.  Johnson 
and  anothCT.  Judi^ent  of  dismissal,  and 
plaintiff  brings  wror.  Affirmed. 

Lawrence  R.  Temple,  of  Ft  CoUins,  and 
Tawney,  Smith  ft  Tawney,  of  Wln(»ia,  Minn., 
for  plaintiff  in  uror. 

H.  B.  Churchill,  of  Greeley,  and  B,  W. 
Iteming,  of  Ft  CoUlns,  lor  defendants  In 
error. 

TELLER,  J.  This  cause  is  before  us  on 

error  to  a  Judgm&at  In  fa.vor  of  the  defend- 
ants In  error  in  an  action  in  which  the  plaln- 
tlff  in  error  sought  to  recover  on  a  contract 
to  wbldi  the  defoidants  in  error  were  par- 
ties. 

Tbe  complaint  alleges  that  tbe  defendants 
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hereinbefore  named,  and  one  B.  A.  Brand, 
bad  pntered  into  a  written  contract  wltb  the 
plaintiff  wherein  the  said  Brand  promised 
to  pay  to  plalDtUT  a  named  indebtedness,  the 
time  of  payment  of  which  was  by  said  con- 
tract extended;  that  In  consideration  of  said 
estensioQ  of  the  time  of  payment  tbe  defend- 
ants agreed  and  guaranteed  to  pay  the  said 
Indebtedness  of  Brand.  The  complaint  fur- 
ther alleged  the  failure  to  pay,  and  prayed 
Judgment 

Tbe  answw  contained  a  general  denial  of 
Indebtedness,  and  of  the  making  of  said 
agreement;  also  a  specific  defense  that  the 
said  Brand  did  not  execute  and  sign  said 
contract;  that  he  did  not  admit  the  said  In- 
debtedness, and  did  not  recelre  an  extension 
of  the  time  for  payment  thereof.  Further, 
that  the  defendants  wben  they  signed  the 
contract,  a  copy  of  which  was  attached  to 
tbe  agreement,  did  not  know  that  It  was  not 
.  In  fact  the  contract  of  the  aald  R,  A.  Brand. 
Other  defenses  need  not  be  considered. 

Upon  trial  to  the  court,  the  principal  la- 
sue  to  be  determined  was  as  to  the  execu- 
tion of  the  contract  On  a  conflict  of  evi- 
dence the  court  found  for  the  defendants, 
and  the  case  was  dismissed. 

[1]  Plaintiff  in  error  contends  that,  con- 
ceding that  the  contract  was  not  executed 
by  R.  A.  Brand,  the  sureties  were  neverthe- 
less bound  under  -the  rule  that,  where  there 
is  on  exlBtb^  debt,  a  contract  for  its  pay- 
ment, signed  by  sureties,  Is  TBlld,  tbough  the 
lylndpal  debtor  f^s  to  sign.  No  doubt  the 
rule  asserted  U  well  founded,  as  when,  for 
example,  there  has  been  a  bond  given  by  the 
supposed  itrlndpal.  and  his  debt  Is  not  dis- 
puted ;  but  that  is  not  this  case.  Here  there 
was  no  bond  glvcm  by  the  supposed  principal 
at  alL  So  far  as  at^ean,  he  had  no  knowl- 
edge of  the  transaction.  As  to  him  there  was 
no  contract  with  the  plaintiff,  and  though 
there  was  ertdenoe  of  an  indebtedness,  he, 
not  b^g  a  part^  to  the  actlMi,  and  having 
no  opportunity  to  omteBt  the  dalm,  cannot 
be  said  In  fact  to  be  indebted. 

[Zl  Nor  is  tbe  plaintiff  In  error's  cause  bet- 
ter founded  upon  the  prt^osltlon  that  sure- 
ties signing  an  inatmment  are  presumed  to 
have  known  and  guaranteed  the  genuineness 
of  former  signatures.  That  rule,  according 
to  the  weight  of  authority,  applies  only 
where  a  bond  has  been  delivered  by  or  in 
behalf  of  tbe  principal,  though  unsigned  by 
him,  and  the  sureties  consent  to  its  delivery 
In  that  condition.  Oay  v.  Murphy,  134  Mo. 
98,  84  S.  W.  1091,  66  Am.  St  496. 

[3]  Tbe  burden  of  proof  is  upon  the  obUgee 
to  show  that  the  surety  consented  to  the  de- 
livery of  the  bond  without  the  signature  of 
tbe  principal,  though  it  purported  to  be  sign- 
ed by  him.  Ooodyear  Dental  Vulcanite  Oa 
V.  Bacon,  161  Mass.  460,  24  N.  E.  404,  8  L. 
B.  A.  486.  State  v.  Austin.  35  Minn.  SI.  26 


N.  W.  906  and  Board  of  Education  r.  Swee- 
ney, 1  a.  D.  642,  48  N.  W.  802,  86  Am.  St 
Rep.  767.  are  to  the  same  effect 
In  21  R.  C.  L.  at  page  964,  it  U  said: 

'Tht  general  rule  is  tbmt  where  the  testnt- 

ment  is  drawn  to  bind  one  person  as  principal 
and  another  sb  surety,  and  in  the  instrumeDt 
the  surety  undertakes  that  his  prmcipol  shall 
perform  the  conditions  of  the  obligation,  the 
surety  is  not  bound  when  the  instrument  is  not 
signed  lnj  the  principal  and  the  surety  does  not 
consent  to  the  delivery  of  the  obligation  in  its 
nnaigned  condttion.  In  such  cases,  moreover, 
the  burden  of  proving  that  a  surety  consented 
to  the  delivery  of  the  bond,  purporting  to  be 
signed  by  tbe  principal  without  the  lattsr*s 
nature,  is  on  the  obligee." 

[4]  It  should  be  observed  that  we  are  now 
considering  only  the  rule  which  applies  to 
bonds  In  dvil  cases,  and  to  nonoffidal  bonds. 
We  are  of  opinion  also  that  the  Judgment 
was  right,  because,  even  if  the  contention  of 
plaintiff  In  error  were  correct  as  to  the  law, 
a  case  has  not  been  made  according  to  the 
pleadings.  The  plaintiff  sued  upon  a  con- 
tract allied  to  have  been  made  by  B.  A. 
Brand.  ThB  contract  in  evidence  was  fonnd 
not  to  be  Brand's  contract  If  the  plaintiff 
would  recover  upon  grounds  of  estoprpel.  the 
pleading  shonld  notify  the  defendants  of  that 
purpose.  Upon  the  whole  case  we  are  there- 
fore wtil  satisfled  that  tbe  judgment  of  the 
trial  court  was  rig^it,  and  It  is  affirmed. 

AliLEN*  and  BUBKE,  JJ^  eoncnr. 


WAHL  v.  LARSEN  et  al.   (No.  9B34.) 

(Supreme  Court  of  Colorado.   June  6t  1921. 
Beheaxing  Denied  Oct  8, 1921.) 

1.  Tenancy  Is  common  «=s>29(2)~No  oontrlhe- 
tlon  for  onauthorized  Improvement,  not  sec- 
essary  or  eihanolsg  value. 

Tenants  in  common,  operating  a  mine  with- 
out consent  of  a  cotenant,  being  saed  by  him  for 
his  share  of  ore  atracted  and  sold  by  them, 
cannot  have  eontrlbutioD  from  him  ■  for  im- 
provements made  by  them,  not  shown  to  be  neo- 
essary  and  enhancing  tbe  value  of  the  property, 
as  development  work,  with  a  view  of  making  a 
sale,  and  the  rebuilding  of  a  wagon  road. 

2.  Evidenoe  «=9471  (34)— CosoIhsIos  as  to  bo- 
oount  for  work  done  sot  oompetent. 

Where  aceoonta  for  work  on  two  mines, 
done  by  the  owners  of  one  and  part  owners  of 
the  other,  are  kept  together,  without  attempt  at 
separation,  statement  of  such  accounts,  and 
statement  of  witness  that  he  came  to  the  eon- 
dusion  that  there  was  as  much  work  done  on 
one  mine  as  on  the  other,  constitute  no  compe- 
tent evidence  as  to  what  part,  if  any,  of  the 
credits  claimed  against  the  other  owner  of  the 
other  mine  was  for  work  dam  w>  it 
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Bnor  to  DMr&Bt  Ooort.  Olty  and  Oounty 
of  Denrer;  Fnnde  B.  Bond^  Judge^ 

Action  by  Obarles  SC.  Wahl  against  John 
M.  Lareen  and  others,  df^g  business  aa  Lar- 
son, McCartbr  ft  Watts.  Plaintiff  had  Judg- 
ment for  less  than  claimed,  and  brings  er- 
ror. BeTorsed,  and  remanded  for  new  trlaL 

Hartensteln  ft  UcObmls,  of  Bnena  Vista, 
for  plaintiff  In  error. 

George  C.  Manly,  of  Dodtw,  tax  dedondtntB 
In  error. 

BAIUDT.  J.  Plaintiff  brought  tbls  actkn 
to  recoT«r  bis  share  of  the  valne  at  cm  taken 
and  BoM  from  the  Star  znine,  in  Gunnlaon 
comity,  of  which  he  owns  an  undivided  one- 
fourth.  It  is  admitted  that  he  la  the  owner 
of  muA  interest;  that  tin  ore  was  taken 
therefrom  and  sold  by  defmidants,  as  claim- 
ed. The  defendants  are  co-ownert.  The  on- 
ly question  in  issue  is  the  amount  to  be 
credited  to  them  in  ceonection  with  the  ex- 
pense of  mining  and  disposing  of  the  ore. 
Tiie  trial  court  made  findings  and  entered 
Judgment  for  plaintiff  In  the  smn  of  fSSMS, 
which  he  brings  here  for  zeriew.  The  par- 
ties are  designated  as  bdow. 

The  Star  mine  Is  connected  with  an  adja- 
cent property,  ttm  Independent  mlne^  of 
which  defendants  are  the  ownora,  bnt  In 
which  plaintiff  has  no  interest  During  the 
time  when  the  ore  InTolved  was  mined  and 
sold,  the  two  ^operties  were  worked  by  de- 
fendants, through  the  Independent  shaft,  be- 
ing connected  by  mdergrannd  worklngm. 
The  pay  roll,  for  both  mines  was  kept  as 
one,  and  it  appears  that  the  men  emiOoyed 
worked  Inffiscrlminatdy  in  one  or  the  other 
of  the  two  pn^ertles.  The  board  YAM  tor  the 
employees  was  also  kept  in  the  same  way, 
as  was  also  the  account  for  supplies. 

Another  item  was  charged  as  one-half  of  the 
expense  of  constructing  or  rebuilding  a  wag- 
on road  for  transporting  ore  to  the  railroad. 
Tills  road  admittedly  was  used  for  both  prop- 
otlfls.  The  total  amount  for  the  three  items, 
Tis.  wages,  mpplies,  and  building  the  road, 
was  found  to  be  98,969.74.  The  total  ralne 
of  the  ore  takoi  from  the  Star  mine  was  fixed 
at  910,000.61;  the  profit  thereon  was  found 
to  have  been  9lt341.80,  of  whldi  plaintiff  was 
awarded  onfrf  oorth. 

tl]  The  rule  under  which  ttie  propriety  ot 
the  credits  Claimed  Is  to  be  tested  is  laid 
down  In  Stickle  t.  Mulrooney,  36  Oola  242. 
at  page  244.  87  Pac  547,  at  page  648  (US 
Am.  St  Rep.  107).   It  Is  stated: 

"The  5adgment  must  be  reversed.  It  appears 
to  be  well  settled  that  one  co-owner,  withoQt 
the  coDsent  of  the  other  co-owners,  cannot  de- 
mand from  the  co-owners  who  have  not  Joined 
with  him  or  in  soma  way  given  their  consent 
to  the  development  or  prospecting  in  mining 
property  remuneration  for  expenses  incurred  in 
BO  prospecting  or  developing  the  common  prop- 
erty. •  •  •  A  cotenant  in  posGession,  wheth- 
er hia  interest  be  large  or  imaU,  cannot  bind 
201 


those  who  do  not  vtdnntarily  participate  in  tiie 
venture.  He  cannot  force  contribution  for  im- 
provements made,  nor  (or  the  cost  and  ex- 
penses of  developing  or  working"-~citing  cases. 

It  appears  that  In  the  case  at  bar  plaintiff 
did  not  give  his  consent  to  the  operating  of 
the  Star  mine  by  his  cotenants.  In  Wolfe  v. 
Chllds,  42  Colo.  121,  94  Pac.  292,  126  Am.  St 
Rep.  152,  the  above  case  Is  quoted  from  with 
approval,  and  the  court  aald,  at  page  129  of 
42  Colo.,  at  page  294  of  04  Pa&-  026  Am.  St 
Sep.  162): 

"While  tiie  operathv  tenant  may,  in  case 
be  Is  called  upon  to  account  for  profits,  set  off 
as  against  a  nonoperating  tenant  the  cost  of 
the  necessary  improvements,  he  must  show  that 
such  improvements  were  necessary  and  added 
to  and  enhanced  the  value  of  the  common  prop- 
erty. A  portion  of  the  expenditure  for  which 
credit  was  allowed  Zobel  was,  we  have  seen, 
not  of  this  character.  What  portion  It  Is  Imr 
possible  to  determine  from  the  flndings  of  the 
court;  it  appearing  therefrom  that  part  of  the 
expenditure  was  for  work  which  resulted  In 
the  development  of  the  ore  bod;  which  was 
opened  at  the  time  interveners  acquired  title, 
and  in  extracting  such  ore,  which  would  be  a 
legitimate  offset,  and  a  part. was  for  prospecting 
and  devdoplng  other  parts  of  the  mine,  for 
which  he  was  entitled  to  no  contribution  from 
the  interveners. 

It  is  *  *  *  well  settled  that  tenants  hi 
common  are  not  entitled  to  compensation  from 
each  other  for  services  rendered  in  the  care 
and  management  of  the  common  property  in  tb} 
absence  of  a  special  agreement  or  mutual  un- 
derstanding to  that  effect"— citing  cases. 

121  The  record  Is  barren  of  testimony  to  in- 
dicate tp&t  the  work  done  was  for  necessary 
improvements,  or  that  such  work  enhanced 
tho  value  of  the  property.  The  Item  of  the 
pay  roll,  which  was  arrived  at  by  dividing 
the  total  amount  by  two  and  charging  one- 
half  to  each  property.  Is  unsupported  by  any 
pr(^r  testimony,  either  as  to  the  correctness 
of  the  aggregate  amount,  or  as  to  what  por- 
tion thereof  was  expended  upon  the  Star 
property.  The  defendant  who  testified  on 
these  points  said  he  kept  the  accounts  of  both 
properties  together  in  an  account  book,  which 
was  not  Introduced  at  the  trial"  The  Item 
of  expenses  also  Included  board  for  the  work- 
men who  were  employed  upon  both  mines.  No 
attempt  was  made  to  segregate  the  various 
items  as  to  the  two  properties.  In  fact,  there 
is  absolutely  no  competent  testimony  as  to 
what  part,  If  any,  of  the  credits  claimed  was 
for  work  upon  or  supplies  for  the  Star  iolne, 
except  that  this  witness  says  In  substance 
that  he  came  to  the  conclusion  that  there  was 
as  much  work  done  upon  one  mine  as  on  the 
other.  This  plainly  Is  a  mere  guess  or  ap- 
proximation. 

In  any  event,  the  pay  roll  and  supply  bills 
are  not  Items  which,  under  the  evidence  ad- 
duced, may  be  charged  against  the  Star  mine, 
because  the  testimony  of  defendnnts  estab- 
llsUes  that  the  work  done  upoit  the  Slju^ 
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property  was  for  the  purpose  of  deTelopment, 
with  a  view  of  effecting  a  sale.  Nether  la 
there  any  testimony  that  the  money  was  ex- 
pended  for  necessary  ImproTements,  or  that 
the  work  enhanced  the  value  of  the  property. 
Under  the  authorities  cited,  these  Items  are 
not  proper  charges  upon  which  to  base  a  de- 
mand for  contribution. 

The  credit  claimed  for  money  expended  In 
rebuilding  the  wagon  road  is  manifestly  an 
improper  charge;  The  evidence  does  not 
show  that  the  road  had  any  effect  which 
would  be  directly  beneficial  to  the  Star  prop- 
erty, or  necessarily  enhanced  Its  valne. 

Our  decisions  show  that  the  Jndgm^t  of 
the  trial  court  Is  wrong,  and  should  be  re- 
versed. The  errors  of  the  court  consist  main- 
ly in  allowing  Improper  charges  against 
plaintiff  as  to  expenses  on  the  mine,  in  that 
it  deducted  as  credits  one-fourtb  of  the  gen- 
eral pay  roll,  a  like  portion  of  the  expense 
for  supplies,  and  also  of  the  cost  of  the 
wagon  road.  The  Judgment  Is  reversed,  and 
the  cause  remanded  for  a  new  trial  In  har- 
mony with  the  views  her^  expressed. 

Judgment  reversed. 

TEIiLEK,  J.,  sitting  for  SCOTT,  a  J.,  and 
BURKE,  cwcur. 


•NORWICH  UNION  FIRE  INS.  SOO.  v. 
RAYOa   (No.  9784.) 

(Supreme  Court  of  Colorado.    July  8,  1921. 
Rehearing  Denied  Oct  8,  1921.) 

1.  lasaranoe«»6I2(3)— Fire  polity  hetil  ootto 
require  appraisal  at  condttion  precedent  to 
salt;  "required." 

A  fire  insurance  policy  providing  that  loss 
stiould  not  become  payable  ontil  60  days  after 
the  notice,  ascertainment,  estimate,  and  sat- 
isfactory proof  of  the  loss  shoold  have  been 
received  by  insurer,  indnding  an  award  by  ap- 
praisers "when  appraisal  has  been  required," 
and  that  no.  snit  on  the  policy  should  be  sus- 
tainable "until  after  full  compliance  by  the 
insured  with  all  the  foregoing  regoirementa," 
did  not  make  appraisal  a  condition  precedent 
to  insured's  right  of  action  in  any  case  where 
appraisal  was  not  demanded  by  insurer;  the 
ordinary  meaning  of  "required"  being  "de- 
manded" or  "requested,"  rather  than  *^de 
necessary." 

[Ed.  Note.— For  other  defiidtions,  see  Words 
and  Phrases,  First  and  Second  Series.  Require.] 

2.  iBsuranoe  «=>I46(3)— AmbiouHies  resolved 
in  favor  of  assured. 

Ambiguities  in  fire  insurance  policy  should 
be  resolved  in  favor  of  the  assured. 
Denison,  J.,  dissenting. 

En  Bane. 

Error  to  District  Court,  City  and  County 
of  Denver;  Charieg  C  Butler,  Judge. 


Action  by  David  EL  Rayor  agslnst  ttie 
Norwich  Union  Fire  Insorance  Society. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

SylvestOT  O.  Williams,  of  Denver,  for  plain- 
tiff In  error. 

Charles  Clyde  Barker  and  LeaUe  E.  Bub- 
bard,  both  of  Denver,  toe  defendant  in  error. 

TELLER,  J.  The  defendant  In  error 
brought  suit  against  the  plaintiff  In  error 
to  recover  upon  an  Insurance  policy  on  a 
stodc  of  goods  which  was  destroyed  or  Injur- 
ed by  fire.  He  had  Judgment,  and  the  cause 
Is  now  here  on  error.  Th»  parties  will  be 
designated  as  In  the  trial  court. 

The  policy  In  question  was  of  the  New 
Tork  stondard  form.  The  following  para- 
graphs ot  It  are  invcdved  In  this  review: 

"Par.  1.  Jn  the  event  of  disagreement  as  to 
the  amount  of  loss  the  same  shall,  as  above 
provided,  be  ascertained  by  two  competent  and 
disinterested  appraisers,  the  insured  and  this 
society  each  selecting  one,  and  the  two  so 
chosen  shall  first  select  a  competent  and  dis- 
interested arapire;  the  appraisers  together 
Bhall  then  estimate  and  appraise  the  less,  stat- 
ing separately  sound  value  and  damage,  and, 
failing  to  agree,  shall  submit  their  differences 
to  the  umpire;  and  the  award  In  writing;  of  any 
two  shall  detennlne  the  amoont  of  such  loaa; 
the  parties  thereto  shall  pay  the  aj^r^wT  re- 
spectively selected  by  them,  and  shall  bear 
equaUy  the  expenses  of  the  appraisal  and  um- 
pire. 

"Par.  2.  This  sodet?  shall  not  be  held  to  have 
waived  any  provision  or  condition  of  this  poli- 
cy or  any  forfeiture  thereof  by  any  require- 
ment, act,  or  proceeding  on  its  part  relating 
to  the  appraisal  or  to  any  examination  herein 
provided  for;  and  the  loss  shall  not  become 
payable  until  sixty  days  after  the  notice,  ascer- 
tainment, estimate  and  satisfkctoir  proof  of  the 
loss  herrin  required  have  been  received  by  this 
sodety,  including  an  award  by  appraisers  when 
appraisal  has  been  required. 

"Par.  3.  No  suit  or  action  on  this  poUcy,  for 
the  recovery  of  any  claim,  shall  be  sustainable 
in  any  court  of  law  or  equity  until  after  full 
compliance  by  the  insured  with  all  the  forego- 
ing requirements  nor  unless  commenced  with- 
in twelve  months  next  after  the  firt." 

[1]  Def»idant  contends  that  an  appraisal 
was  a  condition  precedent  to  a  right  of  ac- 
tion. Tills  contention  was  based  upon  an 
interpretotion  of  paragi^ph  2  to  the  effect 
that  an  appraisal  was  necessary  to  the  right 
of  action,  and.  If  not  demanded  by  the  Insur- 
ed, any  action  upon  the  policy  was  prema- 
ture. 

Paragraph  1  appears  In  substance  In  the 
policies  discussed  In  many  r^wrted  cases, 
and  in  none  of  them  has  It  been  held  to  be 
a  condition  precedent  to  a  r^ht  of  action. 
To  be  so  the  language  must  be  clear  and 
spedflc  to  that  effect 


dis»For  other  caMS  see  mom  topic  sad  KEY-NUIIBBR  la  all  KiyNumberM  DlieiU  ui«  IndexM 

Digitized  by  Google 


Oola}  NORWICH  UNION  FIK£  INS.  800.  T.  BATOB 

(201  P.) 

"In  order  to  make  such  sward  a  condition  63  N.  E,  755; 
precedent  to  the  right  of  maintaining  Buit,  it 
must  be  so  expressed  in  the  policy,  or  necessa- 
rilr  implied  from  Its  termB."  Ibitoal  Fire  Ina. 
Oo.  T.  AlTord,  ei  F«L  752,  9  a  0.  A.  «2S. 
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Evffli  where  snch  reqolremeot  la  expressly 
made  a  oouditlon  pfeoedent,  It  la  lield  that 
It  ia  not  to  be  so  coniddered  onleai  ctHDidlance 
with  It  bas  beat  demanded.  Kahnweiler  t. 
Pluenlz  Ina.  Oo^  67  Fed.  483,  U  a  G.  A.  486; 
Blmlngbam  Fire  Ins.  Oo.  t.  Pnlver,  126  lU. 
820^  18  N.  B.  804.  9  Am.  St  Bep.  60& 

According  to  the  great  w^0it  of  antbortty, 
a  proTlston  that  no  aotlon  shall  be  maintain- 
ed anteBg  there  baa  been  an  award,  where  one 
la  required  In  oue  of  dlmate  aa  to  the  Ion, 
Is  Inoperative  ludees  an  award  has  been  de- 
manded. Phomlx  Ins.  Co.  T.  Badger,  63 
Wi&  283,  ION.  W.  604;  BandaU  t.  Am.  Fire 
Ins.  Co.  10  Uont  240,  26  Pac:  963,  24  Am. 
St.  B^  60;  Qerman  Am.  Ins.  Go.  t.  Stedger, 
100  IlL  264;  Urerpool  Ina.  Ca  t.  Crcdg^ton, 
51  Ga.  06;  Beed  t.  Ins.  Co.,  188  Mass.  672; 
Wzl^t  T.  Ina.  Co.,  110  Pa.  20.  20  AtL  716: 
Walker  t.  Ins.  Co.,  61  Kan.  728,  83  Paa  607; 
Kohn  T.  Traders^  Ins,  Co.,  4  Wyo.  41^  84 
Pac.  1068,  62  Am.  St.  Bepb  47.  When  the 
two  paragraphs  are  ooDsldered  together,  it 
Is  clear  that  an  appridsement  Is  not  a  condl- 
tlm  precedent  Paragraph  2  ^ovldes  that 
the  loss  shall  not  be  payable  until  "sixty 
days  after  notice,  ascotalnment,  etc:,  Includ- 
ing an  award  by  apEffaiaera,  when  aivniiBi^l 
has  been  required."  Neither  party  demand' 
ed  an  appralsaL  The  trial  court  held  that 
this  provision  meant  "when  the  insurer  has 
required  an  appraisal." 

Plaintiff  In  error  contraida  that  a  demand 
by  the  insured  is  a  condition  to  his  right  of 
actlott,  and  dtes  Oraham  t.  Ins,  Co,,  16  Ohio 
St  874,  79  N.  BL  930,  15  U  a  A.  <N.  S.)  1056. 
9  Ann  Cos.  79,  wh«e  It  was  held,  in  a  ease 
iDTtdTlng  ttds  question,  that  the  word  *^ 
quired"  meant  "mate  necessary.**  We  cannot 
accept  that  courts  construction  of  the  coo- 
tract.  If  "required"  means  "made  neces- 
sary," the  policy  as  wrlttoi  would-  mean 
'Srhn  an  aK»ialsal  has  been  made  necea* 
sary."  Made  necessary  by  whom,  or  what? 
If  1^  the  eontraet  Itself  th«i  we  should 
bare,  "is  necessary,"  not  "has  been  made 
necessary."  But  If  it  Is  necessary  by  the  con- 
tivct  tihen  the  condition  la  without  torcsw 

^e  <q;iinion  la  questlim  reoognlsea  that 
ffifflcnlty,  and  quotes  the  phrase  as  "when 
aivralsal  la  required,"  a  change  wblch  begs 
the  question.  The  Ohio  court  aocordlufdy 
held  that  an  appraisal  was  made  necessary 
by  the  terms  of  the  policy,  and  that  until 
there  bad  beoi  an  award,  or  a  demand  made 
by  the  Insured  for  one.  there  was  no  right 
of  actiim. 

Plalntur  In  error  relies  also  upon  Mosness 
T.  Insurance  Co.,  60  Minn.  941,  62  N.  W. 
032;  Phoenix  Ins.  Oo.  t.  Lortm,  108  HL  App. 
63;  Murphy  t.  Ins.  Ca,  61  Mo.  App.  327; 
Tetnon  Ins.  Ool  t.  Maltlen,  158  Ind.  8^, 


and  several  other  cases  In 
which  the  phrase  here  under  consideration 
was  not  Involved.  In  the  Minnesota  case  and 
the  Indiana  case,  the  decisions  turned  upon  a 
question  of  pleading,  and  they  only  indirect- 
ly support  the  contention  of  plalntlfF  In  error. 
The  Missouri  Appeal  case  cites  the  Minnesota 
case,  Kahnweiler  t.  Insurance  Co.,  supra.  In 
which  it  is  held  that  the  obligation  to  make 
the  demand  rests  as  mudi  upon  one  party 
as  upon  the  other,  hence  does  not  support 
the  holding,  and  a  Michigan  case  In  which 
this  phrase  was  not  Involved.  As  we  shall  see, 
Michigan  is  committed  to  the  contrary  view. 
It  cites,  also,  Phoenix  Insurance  Co.  v.  Stocks, 
140  111.  310.  36  N.  E.  408,  In  which  the  pro- 
vision for  arbitration  was  absolute.  The 
Ohio  case  dted  overruled  by  four  of  the  six 
Judges  a  case  (Grand  Rapids  Ins.  Co.  v.  Finn, 
60  Ohio  St  513,  64  N.  B.  546,  50  L.  R.  A.  556. 
71  Am.  St  Rep.  73^  holding  to  the  contrary. 
The  case  from  the  Illinois  Appellate  Court  In- 
volved a  policy  making  an  arbitration  an  ab- 
solute condition.  It  follows  Phcenix  Ins.  Co.  t. 
Stocks,  supra,  though  in  that  case  It  was  held 
that  even  this  absolute  requirement  was 
waived  by  failure  of  the  oonqiany  to  demand 
arbitration. 

Before  taking  up  the  cases  on  this  para- 
graph of  the  policy  It  may  be  w^l  to  consider 
It  independratly,  and  try  to  ascertain  what 
it  meansL  It  reads: 

"The  loss  shall  not  become  payable  until  six- 
ty days  after  the  notice,  ascertainment  esti- 
mate, and  satisfactory  proof  of  the  loss  here- 
in required  have  been  received  by  this  company, 
including  an  award  by  appraisers  what  apprais- 
al has  been  required." 

This  provlsloB  Is  wlHdly  In  tha  Interest, 
and  for  the  bentf  t  of  the  Insurance  company. 
Pbcenlx  Ina  Go.  ▼.  Stocks,  supra.  It  la  a 
wall  of  defense,  consisting  of  tb»  tidngs 
named  as  prerequisites  to  liability  on  the 
part  of  the  company.  As  a  final  condition 
there  are  added  the  W(H*dB,  "Indudlng  an 
award  by  appraisers,  when  appraisal  has 
been  required."  ^Is  is  clearly  Intended  to 
prevent  the  loss  becoming  payable  in  case  the 
insurer  has  demanded  an  appraisal  without 
Ite  demand  having  been  complied  with.  The 
assured  can  hare  no  interest  In  delaying 
suit  until  an  award  has  bera  made.  In  the 
case  last  dted,  the  court  points  out  that  **ao 
valuation  of  the  propoty  can  Increase  the 
amount  to  be  recovered  by  the  assured, 
while  the  appraisement  may  diminish  the 
amount  to  be  paid  by  the  company."  It  is. 
thm,  for  the  insurer  to  d«nand  an  appraisal. 
If  it  wonts  one.  If  such  is  not  the  case, 
why  are  the  words,  'if  an  appraisal  has  been 
required,"  used?  If  an  award  Is  a  prereq- 
uisite to  suit  these  words  are  useless. 

The  words  cannot  refer  to  something  re- 
-qnired  by  the  contract;  they  can  only  appij 
to  a  case  in  wblch  an  ai^raisal  has,  as  an 
act  of  some  one,  hem  required.  1  e.,  request- 
ed. The  ordinary  meaning  of  required  Is  de- 
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manded,  or  requested.  Since  tiiere  la  no 
reason  for  the  assored  requiring  an  apprais- 
al, or  for  a  ftitlnre  on  the  part  of  the  as- 
sured to  get  an  appraisal,  If  requested,  be- 
ing made  a  condition  of  salt,  It  Is  clear  that 
It  Is  for  the  Insurer  to  demand  an  appraisal. 
If  deidred.  And  so  the  great  weight  of  an- 
tborlty  holds.  The  cases  supporting  the  trial 
court's  dedslon,  and  In  which  this  phrase 
is  construed,  are:  Chatnless  Cycle  Mfg.  Go. 
T.  Ins.  Co..  169  T.  S04,  62  N.  E.  392 ;  Le- 
sure  Lbr.  Co.  t.  Insurance  Co.,  101  Iowa, 
514,  70  N.  W.  761;  Zlmerlski  T.  Insurance 
Co.,  91  Mich.  600,  B2  N.  W.  B5;  N.  H.  Bd. 
Ass'n  V.  Insurance  Co.,  106  Mich.  288,  64  N. 
W.  21 ;  Winchester  t.  Insurance  Co.,  160  CaL 
1,  116  Pac.  63,  86  Ix  B,  A.  (N.  S.)  404:  Lion 
Tive  Ins.  Co.  T.  Heath,  29  Tex:  CIt.  App.  203, 
68  S.  W.  806;  nrwnan's  Fund  Ins.  Co.  t. 
Caye,  14  Ky.  La*  Rep.  810;  Davis  v.  In- 
surance Co.,  16  Wash.  232,  47  Pac.  486;  Ball- 
He  Co.  T.  Insurance  Co.,  40  La.  Ann.  658,  21 
South.  736;  Springfield  F.  &  M.  Ins.  Co. 
T.  Hays,  57  Okl,  266,  166  Pac.  678,  U  R. 
A.  1917A,  1078. 

In  the  New  Tork  case  above  cited  the  court 
said: 

"It  is  not  the  duty  of  a  person  whose  prop- 
erty is  insured  by  a  standard  policy,  sneh 
M  the  one  before  ns,  to  initiate  en  appraiBal, 
for  the  contract  makes  an  appraissl  a  condi- 
tion precedent  to  recovery,  only  when  one  'has 
been  legnired*  by  the  insnrer.  Either  party, 
liowever,  has  the  right  to  require  an  apprais- 
al when  there  is  a  disagrMmoit  as  to  the 
amount  of  loss." 

In  Coolety*!  Brleft  on  Insorattcek  v.  8616, 
it  Is  said : 

"It  Is  also  a  general  rtile  that  a  policy  in  the 
New  York  standard  form  providing  that  the 
lots  shall  not  become  payable  antil  a  certain 
time  after  proofs,  indudhig  an  award  by  ap- 
praisers when  appraisal  has  been  required,' 
and  that  'no  suit  shall  be  sustainable  until 
after  full  compliance  by  the  insured  with  all  the 
foregoing  requirements,*  does  not  require  an 
appraisal  as  a  condition  precedent  to  the  right 
of  maintaining  an  action,  nnlees  there  has  bean 
a  demand  therefor." 

[2]  The  most  that  can  he  claimed  In  sup- 
port of  the  contention  of  plaintiff  In  error  Is 
that  the  language  of  the  policy  is  ambiguous, 
and,  that  being  so,  the  ambiguity  should  be 
resolved  In  favor  of  the  assured.  Gwman 
Ins.  Co.  V.  Hayden,  21  Colo.  127,  40  Paa  453, 
52  Am.  St.  Rep.  206;  Nat  M.  &  F.  Ins.  Ca 
V.  Duncan,  44  Colo.  472,  98  Pac.  634,  20  L.  R, 
A.  (N.  S.)  340;  Conn.  Co.  v.  Cola  Co.,  50 
Colo.  424,  116  Pac.  164,  Ann.  Oas.  1912C, 
597;  National  Bank  v.  Ina.  Co.,  96  U.  S.  673, 
24  L.  Ed.  563.  ,  , 

It  being  clear,  both  upon  principle  and 
authority,  that  the  Judgment  18  rl^  w 
should  be  affirmed,  and  It  Is  so  ordered. 

DBNISON,  dissents. 
SCOTT,  C.  T.,  not  participating.   


MOKEE  LIVE  STOCK  CO.  V.  MENZEL  St  SL 
(No.  10048.) 

(Sui^eme  Court  of  Colorado.    July  1921. 
Rehearing  Doiied  Oct  8, 1921.) 

1.  Aslmals  ^26(1)— AflbtMr^  llMi  stitate 

striotly  oonstrsed. 
The  agister's  lien  statute  (Mills'  Ann.  Bt 
1912,  f  4668),  being  In  derogation  of  commea 
law,  mint  be  strictly  construed. 

2.  Aslmals  «=»26(r)— Aglttsr^  Ilea  tf^Mdest 
oa  welasive  potsssilta. 

To  support  an  agister's  lien  under  IDIV 
Ann.  8t  1912,  |  4668,  possession,  and  that 
dusive,  of  the  animals  Is  essential. 

3.  Aalmals  <^26  (2)— Agister's  Ilea  aot  glvea 
to  owner's  eervant 

The  agister's  lies  i^ven  by  Mills*  Ann.  St 
1012, 1  4B6S,  does  not  aaist  in  fsvor  ot  a  mere 
hired  eervant  of  die  owner  ot  the  animalfc 

4.  Appeal  and  error  <&==>! 01 1(1)— Juigsioat  as 

oonfllotlng  eviilenoe  sot  dlstsrbed. 

A  judgment  on  conflicting  evidence  will  not 
be  disturbed  on  the  groimd  of  insufficient  evi-' 
dence. 

Bu  EvMesos  «»568(l>^ar«  eoaelastftas  giv- 
es over  objsctloss  ss  ovldeaos. 

Mere  conclusions  as  to  what  "the  agree- 
ment  was,"  what  cattle  were  "referred  to," 
whom  witness  "represented"  in  the  negotiations, 
what  "the  underatanding"  and  "the  purpose" 
was,  given  over  objection,  and  demand  for  what 
was  said,  is  no  evidence  of  the  contract  es- 
pecially where  the  only  other  person  who  could 
testify  In'respect  to  it  la  beywid  the  veaeb  ct 
process. 

6.  Frasds,  statats  of  «=i>44(4)~0ral  ssttaaslos 
of  SDblease  of  so  niaeb  of  lessees  two  or 
tbreo  years'  term  as  sablosBeo  dsslrod  void. 

An  oral  extendon  of  sublease  by  a  lessee 
having  a  two  or  three  years*  term,  of  so  much 
of  the  term  ae  the  sublessee  desired,  ia  void,  un- 
der Rev.  Bt  190B,  |  2662. 

7.  WItBosses  «=3240(l)— Testlmssy  os  leading 
qsestioBs,  objected  to,  ooatrary  to  wltveso* 
other  testlaiony,  no  evfdodea. 

Testimony  drawn  out  by  leading  questions, 
objected  to,  and  contrary  to  witness*  previous 
testimony  covering  the  whole  subject,  la  no 
evidence. 

Department  8. 

Error  to  District  Oonrt,  Odater  Comity; 
Jamaa  U  Gooper,  Jndga 

Actltm  by  Che  McKee  live  Stock  (Company 
against  Charles  A.  Meuz^  and  others.  O^iere 
was  Judgment  giving  certain  defendants  a 
lien  superior  to  that  ct  plainttff,  and  plain- 
tlfC  brings  error,  and  applies  for  supersedeas. 
Reversed  and  romanded,  with,  directions. 

John  A.  Rush  and  Foster  OUns^  both  cl 
Denver,  for  plaintiff  Id  error. 

Blunt  &  Hessi^,  of  Florence,  and  James  T. 
Locke,  of  Canon  City,  for  defendants  in  error. 


«»For  otber  cue.  —  same  topic  sod  KBT-NDMBKR  la  sU  K.y-Naab«rs«  Digest.  u^Iadsn. 
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BUBKI^  J.  ma  catis»  mw  tried  to  fbe 
court  withoat  a  jury,  and  judgment  cntBred 
below,  gMng  dafiendanti  In  error  an  Bgist- 
er'B  Mm  to  the  anurant  of  $8,079.08  upon  8M 
head  of  cattle,  and  eetabUiddiig  the  priority 
of  that  UfiD  ae  against  two  recorded  diattd 
mortgages  on  said  property  held  by  plaintUC 
la  enor.  Tnm  Oat  Jndgmoit  tbe  latto^prosr 
aeatee  this  vrit,  and  ludts  the  IsvoanoB  cC  a 
mpersedeu.  The  partlea  occmv  tiie  eeme 
relatlTe  position  here  as  in  the  court  below. 

Tbe  dark  of  the  trial  ooort  was  appointed 
as  KcetTw*  the  cattla  were  sold,  and  the  sum 
In  controTOTsy  ia  now  In  the  hands  of  tbe 
derk.  ^nie  cause  is  folly,  briefed,  and  both 
l^alntltt  and  defudants  request  that  it  be 
finally  disposed  of  on  Uila  anOlcatlcm.  The 
cattle  In  question  bdmaged  to  the  copartner- 
Alp  of  B.  Pepper  A  Oo^  of  ^I<di  Sam  Pepper 
was  the  managing  partner.  Harfng  antar^ 
cntly  gone  boycmd  bis  financial  depth  he  dla* 
appeared,  leaving  his  creditors  to  satisfy  their 
cHalnia  as  best  they  eonjd  oat  of  the  tangible 
[ffoperty  of  his  firm.  Ibo  c<qpartnerahip  was 
made  a  defendant  herdn,  and  defoolted, 
naintur  was  ^ven  a  judgment  against  B. 
Pepper  &  Ca  for  the  total  mymld  amonnt  at 
Ite  dabn,  L  e^  fl8,170.49,  and  defendsnta  a 
Judgment  agidnst  B,  Pejppm  ft  Oo.  for 
f6,079.06.  The  recelTer  had  in  his  bands 
$8,497.89  over  and  above  the  costs  and  exiMn- 
aes  of  tbe  receivership  and  the  daim  of  de- 
CendantSi  and  that  som  was  ordered  paid  to 
platatlff.  To  such  portion  of  tbe  jadgment  no 
objection  is  urged  which  reQuliea  our  condd- 
vatlon.  The  sole  anestion  to  be  determined 
here  la  tiie  priority  of  the  dabns  of  tbe  re- 
oectlve  parties  to  said  86,070.06  remaining  In 
the  hands  of  the  receiver. 

B.  Pepper  ft  Oo.  vren  engmted  tai  bnylng, 
feeding,  and  selling  cattlOb  A  portion  of  thoee 
In  dispute  herda  wcm  boi^t  in  November, 
1919,  with  money  advanced  by  plaintiff  and 
secured  by  a  chattel  mortgage  recorded 
November  10. 1919.  The  remainder  were  pur- 
ehaaed  In  December,  1919,  with  mon^  ad- 
vanced by  plaintiff  and  secured  by  a  diattei 
mortgage  recorded  December  26,  1919.  Botti 
mortfagea  describe  these  cattle  as  located  on 
"the  Kennloott  place." 

Defendants  contoid  Uiat  ttiey  were  so  lo- 
cated In  pursuance  of  an  oral  contract  made 
by  (Aariea  A.  M«i>d  (representing  all  the 
Uen  dalmant^  with  Sara  Pepiper  (represent* 
Ing  B.  F(q;iper  ft  Oa)  in  tbe  latter  part  ot  Oe- 
tober,  1019;  tbat  tbe  Kennicott  place  ma  In 
12ie  possession  of  Charles  A.  Heniei;  and 
fltat,  while  there  kept  and  fed,  these  cattle 
were  In  tbe  possession  ot  defendant  Dorsey 
Oainler,  as  tbe  agent  of  all  the  Uen  dalm- 
ants.- 

Plalntlff  contends  that  ttiere  is  no  evidence 
of  saefa  a  contract;  tbat  the  Kennloott  place, 
during  tbe  time  in  question,  was  in  the  pos- 
session of  B.  Pender  ft  Co. ;  and  tbat  Oar- 
nler  was  merely  the  hired  servant  of  B.  Pep- 
pOT  ft  Co.,  and  that  his  possession  was  theirs. 


There  Is  much  evidence  and  arginnent  con- 
cerning the  transfer  of  these  cattle  to  otber 
jdaceo  at  later  dates,  Ibelr  care  and  feed  by 
other  persons,  their  return  to  the  Kennloott 
Idaoe^  thtfr  removal  by  i^alntlff,  the  ship- 
ment of  a  portion  of  them,  the  seizure  and 
return  of  the  remainder  by  defendanta  AH 
Qiis,  in  view  of  what  is  hnalnafter  said,  be- 
comes ImmateriaL  Our  statute  (section  456S, 
M.  A.  S.  Bev.  Ed.)  provides : 

"Any  ranchman,  farmer,  agister,  herder  of 
cattle  *  *  *  or  any  other  person  to  whom 
any  *  •  •  esttle  •  •  •  abaU  be  fntmsted 
for  the  purpose  of  feeding,  herding,  pastnrins, 
keeping  or  ranching,  shall  hare  a  Uen  upoo  sacb 
•  •  •  cattle  •  •  •  for  the  amonnt  that 
shall  be  due  for  such  feeding,  herding,  paBtur- 
ing,  keeping,  or  ranching,  and  for  all  costs  in- 
curred in  enf  ordag  such  lien.** 

C1->]  This  atatnte  Is  bi  derogatton  of  the 
commoa  law,  and  must  be  strlcUy  construed. 
Bailey  v.  O'SUlon.  80  Caio.  419,  420^  TO  Pac. 
7B6:  AuldT.  Travis,  0  Cifla  App.  6S5,  839^  89 
PacL  8BT ;  BDIsmi,  Adm'r,  v.  O^iekefnun,  Itoc, 
24  Colo.  App.  822,  B86t  184  Fac.  1«S.  Posse- 
sion la  eesontlal  to  siqiport  ttie  Uen,  and  tbat 
possession  must  be  ezdosiva  AuM  v.  Travis, 
siqira.  No  sudi  lien  eaists  In  favor  one 
wbo  is  a  men  faired  servant  of  tbe  owner. 
Sorrells  v.  Slgel-Camplon  Co.,  27  Ctflo.  An>- 
UM,  171, 148  Pac.  270. 

[4, 1]  Where  tbe  teetimony  is  ctmfllctlng. 
Ow  jndgmait  wfll  not  ba  revened  for  InsufB- 
dent  evidenae.  Hallack  et  al.  v.  Stockdale 
et  aL,  14  Ocda  196,  28  Pac.  840i  Lanham  v. 
Ci^and,  06  C<do.  27,  ITS  Paa  S62.  a%ere 
is  no  evidence  as  to  the  alleged  contract 
between  Hcaud  and  Pq)per,  under  which 
Uu  Uen  Is  claimed,  save  tbat  of  (Siarles 
A.  MoiBd.  This  cmslats  scdely  of  the 
statements  by  the  witness  as  to  what  *'tbe 
agreement  was,**  what  catUe  were  "referred 
to,**  whom  Httisei  ''represented,*'  what  "the 
tmdOTstandfng"  was,  and  what  "the  purpose 
waa**  These  were  more  conduslonB,  repeat- 
edly ^ven  over  repeated  objeeUona,  and  re- 
peated demands  for  "what  was  said."  Tbe 
witness  detailed  no  fact  and  recited  the  sub- 
stance of  no  conversation  from  which  dther 
ae  trial  court  or  this  court  could  detemUne 
tiie  correctness  of  bis  oraclnslons.  The  ob- 
servance of  the  rule  that  Acta,  not  condOr 
slons,  are  to  be  given,  Is  particularly  in^rart- 
ant  where^  as  here,  the  only  other  witness 
(Sam  PewoT)  la  beyond  the  reach  ot  the  pro- 
cess vt  the  court.  Under  such  drcnraatances 
the  testimony  was  no  evidence.  Further- 
more, Mmzel  introduced. in  evidence  a  wrlt- 
tm  acknowledgmrat  (dated  March  16,  1920) 
of  his  Indebtedness  and  Uen.  It  fixes  no  date 
for  the  aUeged  hen  and  mentions  no  other 
claim  than  tbe  individual  claim  of  Charles  A. 
Mensel.  It  could  In  no  way  Mnd  plaintiff, 
and  Its  tendency  is  to  daiy  the  all^^  ctm- 
tract  and  the  priority  of  the  lien  claim. 

[II  Pepper  had  tbe  Kennicott  place  leased 
from  the  owner,  and  sublet  It  to.  Charles  A. 
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MxamA.  Menzel'a  lease  expired  In  February, 
1918,  while  Pf^per's  lease  had  still  two  or 
three  years  to  ran.  Menzel  had  an  oral  crop- 
ping agreement  for.  the  seasrai  oi  1019  under 
which  one-half  the  hay  went  to  him  and  tne 
other  half  to  Pepper.  He  had  removed  from 
the  place  In  March,  1918.  He  claimed  an  oral 
extension  of  his  sablease  for  so  much  of  Pep- 
per's unexpired  term  as  he  desired.  If 
any  such  existed  It  was  in  violation  of  sec- 
tion 2662.  B.  S.  1908,  and  Menzel  was  not  in 
possession  under  It. 

[7]  On  cross-esamlnatioD  the  defendant 
Gamier,  alleged  agent  for  the  Hen  claimants, 
and  the  only  person  who  could  speak  with 
authority  as  to  his  possession,  testified  attso- 
lutely  and  unequivocally  that  he  was  employ- 
ed by  Sam  Pepper;  that  he  was  to  get  $60 
per  month  for  feeding  and  caring  for  the 
cattle ;  that  he  was  doing  other  work  for  Pep- 
per at  the  same  time,  and  being  paid  for  It ; 
that  be  acted  by  authority  of  Pepper ;  that  he 
was  under  Pepper's  orders  and  directions; 
that  Pepper  was  rnnninff  the  business,  and 
was  his  boss.  Under  the  most  palpable  lead- 
ing he  gave  some  testimony  to  the  contrary. 
BJvery  particle  of  this  was  put  into  bis  mouth 
over  repeated  and  vigoroua  protests  ftom 
counsel  for  plaintiff.  The  following  are  ex- 
amples: 

After  the  witness  had  covered  the  whole 
matter  on  direct  and  cross-examination,  an 
attempt  was  made  to  go  over  the  ground  a^ln 
on  redirect  Objectim  being  made,  coonsd 
for  defeadanta  said: 

'If  the  eoart  please,  I  would  like  to  draw  tbat 
out  a  little  more  fully,  with  reference  to  the 
fact  that  he  himself  emplored  these  men  (other 
feeders  whom  witness  had  said  were  employed 
and  paid  by  Pepper),  and  saw  them,  and  ar^ 
ranged  with  them,  and  had  supervision  of  the 
whole  matter.  Sam  Pepper  wasn't  there  and 
had  nothing  to  do  with  it,  and  I  would  like  to 
go  Into  that  matter  a  little  more  fully. 

"The  Goort:  Well,  be  as  brief  as  yoa  can." 

Whereupon  counsel  proceeded  to  "draw  it 
out  a  Uttle  more  tolly,"  thos: 

**Q.  Tou  arranged  with  them  (the  other  feed- 
ers) to  come  and  do  this  work,  didn't  yon?  A. 
Yes. 

"Q.  But  it  was  the  agreement  that  Sam  Pep- 
per would  pay  the  necessary  help?  A.  Yes,  sir; 
he  was  supposed  to  pay  the  help. 

"Q.  And  you  were  to  get  the  help?  A.  Yes, 
sir. 

"Q.  And  yoa  did  tbat?   A.  Yea,  sir. 

"Q.  And  that  is  the  way  these  boys  happened 
to  be  there,  by  your  arrangement,  was  it?  A. 
Yes,  sir." 

Upon  such  testimony  the  trial  court  found 
that  defendant  Gamier  was  in  possession  of 
the  cattle  for  the  lieu  claimants.  It  is  no 
evid«ice,  is  entitled  to  no  weight  as  against 
witness'  contrary  statements,  and  will  not 
support  the  "finding.'*  Gamier  was  the  mere 
hired  servant  of  Peppex. 


There  being  no  evidence  of  the  contract  for 
lien,  no  evidence  of  defendants^  possession  of 
the  ranch  where  the  cattle  were  kept  and  fed 
prior  and  subsequent  to  the  recording  of  plain- 
tiff's mortgages,  and  defendaotB  not  having 
been  In  possession  of  the  cattle  during  that 
time,  tbeir  claims  are  Juniw  and  inferior  to 
the  lien  of  i^Intlff's  mortgagee.  It  becomes 
unneceesary  to  examine  the  remaining  evi- 
dence, or  consider  other  questions  raised  by 
the  record  and  argued  in  the  briefs. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  direeOons  to  eater  Jodgmeat 
for  plaintiff. 

TEIAJSB^  3^  sitting  tor  SCOTT,  a  and 
BAILEY,  J.,  concur. 


PEOPLE,  by  KEYE8,  Atty.  Gen.,  v.  UNITED 
MINE  WORKERS  OF  AMERICA,  DiST. 
IS,  at  «l.    (No.  9772.) 

(Supreme  Court  of  Colorado.    April  4,  1921. 
Behearing  Denied  Oct.  3,  1921.) 

1.  Master  and  aenraat  «»I6— Prtvate  kniaeti 
laqr  iMoome  eae  of  public  latereit. 

A  business  by  drcumstance  and  In  its  na- 
ture may  rise  from  a  private  to  a  public  con- 
cern under  Acts  lOlS,  p.  078,  I  30,  prohibiting 
strikes  and  lockouts  pendhig  Inveatigatlon  in 
industries  affected  with  a  "public  Interest-" 

2.  EvMeaoe  <8=320(l)  —  Jadhrial  aetloa  takea 
that  ooal  Industry  h  vitally  related  to  etber 
liduttriss. 

Oonrt  must  take  ^idldal  uotiee  of  what  is 
taking  place  in  the  different  states,  and  tliat 
coal  industry  is  vitally  related  not  only  to  all 
other  industries,  but  to  the  health,  and  even  the 
life,  of  the  people. 

3.  Master  and  servant  «33l6— Mines  awl  min- 
erals ®=>8&— Coal  minina  Indntry  affected 
with  "public  Interest." 

Coal  mining  is  an  industry  affected  with  a 
"public  interest"  within  Acts  1916,  p.  578,  | 
30,  prohibiting  strikes  and  lockouts  during  an 
investigation,  hearing,  or  arbitration  of  disputes 
by  the  Industrial  Commission. 

[Ed.  Note.— For  other  deSnitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Public 
Interest.] 

4.  Coastftatlonal  law  «»83(2)— Master  and 
servant  0=>I6  — Statate  prtthlbitlaa  strlkee 
oonstltutioaaJ. 

Acts  1916,  pp.  678,  680,  §|  30.  33,  prohibit- 
ing strikes  and  lockouts  in  industrieB  affected 
witb  a  public  interest  during  an  investigation, 
hearing,  or  arbitration  of  a  dispute  by  the  In- 
duBtrial  Commission,  is  not  unconstitutional  as 
compelling  involuntary  servitude. 

5.  Statates  <e=>l6(l)  —  Orlsinal  pnrpoea  of 
aati-strlke  act  held  not  ohangad  ^  amend- 
ment during  passaaa. 

The  original  purpose  of  House  Bill  177 
(now  Acts  1916,  p.  562),  relating  to  strikes  and 


ftssFor  other  CBMt  iM  tame  toplo  asd  XST-NX/IIBBR  la  all  Key-Nambered  Disests  and  IndtsM 
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lockouts,  WH  not  dianged  by  amendment  dnr- 
btg  Ita  eooTse  tiirongh  the  two  hoaies  In  tI*^- 
tion  oi  Oonst  art.  6,  1 17. 

6.  ConfttltutionaJ  law  «=»90-^nti-etrike  act 
held  not  to  foriild  freedom  of  speech. 

Acts  1016,  p.  680,  §  33,  forbidding  incite- 
ment to  lockont  or  strike  during  an  inveetigs- 
tion  by  Industrial  Commission,  does  not  vio- 
late Const,  art.  2,  {  lO.  concerning  freedom 
of  speech.  In  Tiew  of  Iter.  St.  1908,  |  ItSSO,  re- 
Uting  to  accessories. 

En  Banc. 

Error  to  District  Court,  City  and  Oonnty  of 
Denver ;  Charles  C.  Butler,  Judge. 

BUI  by  the  People  of  the  State  of  Colora- 
do, hj  Victor  E.  Keyea,  Attorney  G^eral, 
against  the  United  Mine  Workers  of  Amer- 
ica, District  16>  and  others.  Judgment  for 
defmdants,  and  plaintiff  brings'  error.  Be- 
versed. 

Victor  E.  Eeyes,  Atty.  Gen.,  and  Cbas. 
Roach,  D^ty  Atty.  Qeu,,  for  plalntlflF  In 

error, 

Henry  Coben,  of  Denver,  tor  defendants 
In  error. 

9.  B.  Curran,  of  Beaver,  amicus  cnriie. 

DENISON,  J.  Bill  by  the  people  to  enjoin 
coal  miners  from  striking  before  or  during 
tbe  consideration  of  their  grievances  by  the 
Industrial  Commission.  The  bill  was,  dis- 
missed, and  the  people  obtained  a  writ  of 
error  from  this  court,  and  filed  th^  brief 
July  0,  1920.  Tbe  defendants  In  error  have 
favored  us  with  no  brief.. 

The  bill  was  baaed  more  particularly  up- 
op  section  30,  c  180,  of  tbe  Acta  of  1916: 

"See.  80.  It  shall  be  nnlawfnl  for  any  emplt^- 
er  to  dedare  or  caase  a  lockout,  or  for  any 
employ^  to  go  on  strike,  on  account  of  any 
dispute  prior  to  or  daring  an  investigation, 
hearing,  or  arbitration  of  such  dispute  by  the 
commission,  or  the  board,  under  the  provisions 
of  this  act.  Provided,  tbat  nothing  in  this  act 
shall  prohibit  the  suspension  or  discontinuance 
*  *  *  of  any  Industry  or  of  the  working  of 
any  persons  tiierein  which  Industry  la  not  af- 
fected with  a  puUic  Interest." 

0316  qoestlons  argued  bdov  were:  First, 
wbfither  tbe  act  was  passed  In  a  constitu- 
tional manner,  and,  second,  it  It  was,  wheth- 
er It  violated  any  of  the  provisions  of  the 
Constltntlims  of  the  state  of  Colorado  or  of 
the  United  States;  but  the  court  decided  that 
the  occupation  of  coal  mining  was  not  an  in- 
dustry "affected  with  a  public  Interest,"  and 
thertf  ore  not  within  the  terms  of  the  act,  and 
aocordliwly  dismissed  the  bllL 

nie  learned  Judge  who  tried  the  case  based 
his  decision  upon  In  re  Morgan,  20  Colo.  416, 
429,  68  Pac;  1071,  1076  (47  L.  R.  A.  52,  77 
Am,  St.  Bep.  260),  Where  the  court,  speaking 
tiirough  Chief  Justice  Campbell,  said : 


"The  business  of  operathig  smelters  and 
working  underground  mines  is  purely  a  private 
business.  It  is  not  affected  with  a  public  In- 
terest, or  devoted  to  a  public  use.  •  •  * 
Hence,  smdtlng  does  not  come  within  the  op- 
eration  of  the  principle  of  those  decisions  fn 
wbieli  have  been  upheld  reasonable  regulations 
of  a  bnsineaB  affected  by  a  public  Interest" 

The  real  question  before  the  court  in  that 
case  was  whether  tbe  industry  of  smeitLi^g 
ore  was  affected  with  a  public  interest  Tbe 
question  whether  undergrotmd  mining  was 
80  affected  arose  only  incidentally  because 
und^roimd  mining.  In  the  act  there  In  ques- 
tion, the  so-called  8-hour  labor  act,  was 
classed  with  work  In  smelters.  The  re- 
marks of  the  Chief  Justice  were  doubtless  di- 
rected to  tbe  mining  of  ores,  In  respect  to 
which  they  were  appropriate;  but  although 
his  statement  was  broad  enough,  as  the  court 
below  Justly  remarked,  to  cover  the  industry 
of  coal  mining,  yet  we  cannot  think  that  he 
had  that  industry  in  mind,  the  que-stlon  be- 
fore him  being  in  regard  to  smelters,  which 
naturally  connoted  mining  of  ores.  The 
case  does  not  hold,  and  we  hardly  believe  he 
would  have  said  that  the  mining  of  coal  was 
not  affected  with  a  public  interest  . 

[1]  Then,  too,  a  business  by  circumstance 
and  in  ita  nature  may  rise  from  a  private  to 
a  public  concern.  German,  etc.,  Co.  v.  Kan- 
sas, 233  U,  S.  411,  34  Sup.  Ct  612,  68  U  Ed. 
1011,  L.  R.  A.  1915C,  1189,  and  since  the  de- 
cision of  tbe  Morgan  Case  (1899)  the  rapid 
development  of  the  relations  of  the  coal  min- 
ers, the  coal  operators,  and  the  public  have 
produced  a  situation  very  different  from  that 
which  then  existed.  Because  of  these  con- 
siderations we  do  not  think  that  the  Mo^n 
Case  controls  this  one.  However,  If  the  stat> 
ute  in'  question  is  not  constltutl<mal,  the  dis- 
missal of  the' bill  was  right,  and  mnst  be  af- 
firmed. 

[2]  Unless  coal  mining  may  be  said  to  be 
affected  with  a  public  Interest,  its  regula- 
tion by  statute  to  the  extent  attempted  by 
said  chapter  Is  unconstitutional.  See  the 
cases  dted  below.  The  words  "affected  with 
a  public  interest"  were  no  doubt  used  by  the 
General  Assembly  to  keep  the  statnte  within 
constitutional  limits.  It  becomes  necessary, 
then,  not  only  in  order  to  cmstrue  the  stat- 
ute, but  to  decide  whether  it  Is  constitution- 
al, to  determine  whether  coal  mining  is  so 
affected,  and  It  seems  self-evident  that  it  is. 
We  must  take  Judicial  notice  of  what  has 
taken  place  In  this  and  other  states,  and  that 
the  coal  Industry  is  vitally  related  not  only 
to  all  other  Industries,  but  to  the  health  and 
even  the  life  of  the  people.  Food,  shelter, 
and  heat,  before  all  others,  are  the  great  ne- 
cesslties  of  life,  and.  In  modem  life,  heat 
means  coaL 

In  1902  the  great  anthracite  coal  strike 
threatened  the  social  stability  of  several  of 


4s>For  other  casas  see  8ftm«  topic  and  KEY -NUMBER  la  kll  Key-Numbered  Dlg«ats  and  iBdexaa  .  i 
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the  great  statet,  and  recently,  In  the  nelgh- 
borlDg  state  of  Kansas,  under  the  maxim 
"SaluB  populi  lez  suprema  est"  the  Gover- 
nor seized  the  coal  mines,  when  a  strike  had 
stopped  the  production  of  coal,  and  operated 
them  with  voltmteers  until  the  emergency 
had  passed.  Other  Instances  might  be  cited. 
Can  it  be  said  that  a  business  with  such  pos- 
sible coQsequeDces  la  not  affected  with  a  pub- 
lic interest?  The  answer  must  be:  No. 

The  authorities  are  decidedly  In  favor  of 
this  conclusion.  The  leading  case  Is  Munn 
v.  Illinois,  94  U.  S.  132,  24  L.  Ed.  77,  which 
Involved  contracts  by  grain  elevators.  In 
State  V.  Barrett,  172  Ind.  169,  179.  87  N.  E. 
7,  coal  mining  was  held  to  be  affected  with 
a  public  interest.  The  regulation  of  interest 
on  loans  of  money  Is  so  familiar  we  do  not 
even  notice  It.  ^be  following  are  some  of 
the  cases  on  the  subject:  Budd  v.  NeW  York, 
143  U.  S.  517,  12  Sup.  Ct.  468,  36  L.  Ed.  247 ; 
The  Sinking  Fund  Cases.  99  U.  S.  '700,  747, 
25  L.  Ed.  604;  German,  etc.,  Co.  v.  Kansas, 
233  U.  S.  3S9,  411,  34  Sup.  Ct  612,  B8  L.  Ed. 
1011.  L.  R.  A.  1915C,  1189;  BrechbUl  v. 
Bandall,  102  Ind.  528,  1  N.  B.  362,  62  Am. 
Rep.  695;  Hockett  v.  State,  105  Ind.  250, 
258.  5  N.  E,  178,  55  Am.  Rep.  201;  Webster 
Telephone  Case.  17  Neb.  126,  22  N.  W. 
237,  62  Am.  Rep.  404;  Mobile  v.  Yullle.  3 
Ala.  137,  140,  36  Am.  Dec.  441 ;  Stock  Ex- 
change V.  Board  of  Trade,  127  111.  153,  19 
N.  E.  8S5,  2  L.  R.  A.  411, 11  Am.  St  Rep.  107 ; 
Gutslnger  t.  Atlanta,  142  Ga.  55S,  564,  83  S. 
B.  263,  L.  R.  A.  1916B,  1097,  Ann.  Cas.  10160, 
280;  Davis  T.  State,  68  Ala.  S8,  44  Am.  Rep. 
128;  Baker  t.  Stote,  64  Wis.  868,  12  N.  W. 
12;  Olrard  Co.  v.  Southwark  Co.,  105  Pa. 
248,  252 ;  Inter-Ocean  Co.  v.  Asso.  Press,  184 
111.  438,  56  N.  E.  822,  48  L.  B.  A.  568,  7S 
Am.  St  Rep.  184. 

One  reason  for  holding  a  business  to  be 
affected  with  a  public  interest  Is  that  it  la 
a  practical  monopoly.  German,  etc.,  Co.  v. 
Kansas,  233  U.  S.  389,  416,  34  Sup.  Ct.  612, 
58  U  Ed.  1011,  L.  E.  A.  1915C,  1189 ;  Budd 
V.  New  York,  143  U.  S.  517,  537,  12  Sup.  Ct 
468,  36  L.  Ed.  247;  Nash  r.  Page,  80  Ky.  639, 
546,  44  Am.  Rep.  490. 

[3]  There  can  be  no  question  that  the  pro- 
duction of  coal  is,  at  the  present  time,  af- 
fected with  a  public  Interest  to  a  certainty, 
and  an  extent  not  less  than  any  other  Indus- 
try- consequently  coal  mining  Is  wlthlo  the 
terms  of  chapter  180,  S.  L.  1915.  and  it  fol- 
lows that  that  statute  does  not  violate  any 
constitutional  provision  as  to  due  process  or 
Uberty  of  oontnet,  u  appears  ttom  the  casee 
dted  above. 

[4]  There  le  no  involuntary  servitude  un- 
der this  act.  Any  Individual  workman  may 
quit  at  win  for  any  reason  or  no  reason. 
There  Is  not  even  prohibition  of  strike.  The 
only  thing  forbidden  is  a  strike  before  or 
during  the  oommlaslfni'e  action. 


[II  As  to  whether  Hon8e<  Bill  177  (now 
chapter  ISO,  S.  L.  1916)  was  regularly  passed: 
The  objection  seems  to  be  that  the  original 
purpose  of  the  bill  was  changed  by  amend- 
ment during  Its  course  through  the  two 
houses,  in  violation  of  article  5,  S  17*  of  the 
Colorado  Constitution ;  we  cannot  find,  how- 
ever, that  such  was  the  case. 

It  would  seem  that  House  Bill  177  and 
Senate  BUI  99  were  Identical — that  eadi  was 
cut  in  two,  that  which  was  cut  from  one  re 
malning  In  the  other.  The  latter  emerged 
as  chaptw  179,  providing  workmen's  ccsn- 
pensatlon,  and  the  former  as  chapter  180 
of  the  Acts  of  1915,  establishing  an  Indus- 
trial Commission  to  administer  and  enforce 
the  other,  each  with  amraidmenta  of  more 
or  less  importance,  but  none  which  altered 
the  original  purpose.  That  was,  and  con- 
tinued to  be,  to  provide  for  workmen's  eom- 
pensation  and  an  Industrial  commisadon. 

That  the  purpose  of  the  Graieral  Assem- 
bly In  passing  the  two  bills  was  the  purpose 
of  the  original  bill  there  can  be  no  doubt 
What  would  have  been  the  effect  If  one  had 
passed  and  the  other  had  failed  we  are  not 
now  called  upon  to  say.  It  is  enough  to 
say  that  after  all  the  amendments,  the,  final 
passage  of  the  two  amended  bllla  effected 
the  purpose  of  the  original. 

[6]  It  is  objected  that  section  83  of  the 
act  in  question,  forbidding  Indtement  to 
lockout  or  strike,  violates  article  2,  |  10, 
of  the  state  Constitution,  concerning  freedom 
of  speech;  but,  if  the  Ijcglslature  has  power 
to  forbid  anything,  It  has  power  to  fort)id 
Incitement  thereto.  See  R.  S.  1008.  |  1620^ 
on  accessories.  ' 

Th»  Judgment  shonld  be  rararaed. 


DAVIE8  V.  CRAIG  et  al.  (Ne.  9801.) 

(Supreme  Oonrt  of  Oeloredo.    Jaly  8,  1921. 
Rehearing  Denied  Oct  8,  1921.) 

1.  BoMBdariet  «s»8(3)— Moaaneata  ara  aape- 
rior  to  eoereas, dtataaoea^ qeantlttoa^  miM4 
aetae. 

Courses,  Astances,  and  gntntitleB  yield  to 
monuments  set  in  the  ortgiasl  snrrey,  which, 
when  they  are  found,  establisli  the  bonndetlea 
of  survey,  beln^  better  evidence  of  what  the 
surveyor  did  thu  plate  wr  field  notes. 

2.  BoBidaries  ^»37(3)>-Evfdeaoe  fenaM  ea 
field  Botaa  heU  sot  ssfflolent  to  tastala  tad- 
lag  of  trial  eonrt  at  to  looatloB  of  eoraer  «r 
survey. 

Evidence  founded  on  plats  and  field  notes, 
wblcfa  contained  errors,  and  which  were  contra- 
dicted by  monuments  and  eyewitnesses  of  the 
survey,  &eld  not  soffident  to  anetain  the  flndings 
of  the  trial  eonrt  n  to  loeatlon  vt  a  corner  of  a 
survey. 
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3.  Appeal  Bid  MTOr  ^lt7B(S)  —  JHlgnent 
may  be  dfraoted  l»  amriam  wtth  eNdls- 
pated  ewtdefloa. 

.When  finAiJKs  of  trial  court  are  not  mp- 
ported  br  evidence,  appellate  court  may  dfare- 
gard  them  and  direct  a  jadgment  in  accord- 
ance with  the  ondispated  evidenot  in  the  caM. 

En  Banc 

Error  to  Diatrtct  Oonrt,  Grand  County; 
Harry  S.  Class,  Judge. 

Action  by  WilUam  Bayard  Craig  and  an- 
other aga^ut  J.  W.  Da  vies  and  others. 
Judgment  for  plaintiffs,  and  defendant  nam- 
ed brings  error.  Barened  utd  remanded 
with  directions. 

See,  also,  Wesoott  t.  OralK.  00  OtHo.  42, 
151  Pac.  934. 

Howard  ft  McOrlllla,  oC  Denvn,  for  plain- 
tiff in  error. 

H.  A.  Hli^  BL  W.  Hurlbnt.  and  A.  T. 
Monscm,  all  of  Denver,  fbr  defendants  in 
error. 

TELLER,  J.  This  case,  which  la  hare  for 
tbe  second  tlm^  Involves  the  location  of  the 
corner  common  to  sections  5,  6,  7,  and  8, 
township  8  north,  range  76  west,  Orand  coun- 
ty. The  parties  vrlll  be  designated  as  In  the 
bial  court. 

The  plalntifte  below,  who  are  defendants 
In  error  here,  brought  an  action  against  tbe 
plaintiff  in  error  and  others,  to  remove  a 
cloud  on  the  plalntUTa  title.  Later  It  appears 
that,  by  consent  of  the  parties,  the  case  was 
treated  as  arising  under  tbe  statute  con- 
cerning lost  or  disputed  bonndaries.  The 
trial  court  appointed  two  surveyors  as  com- 
missioners to  locate  the  south  line  of  section 
0  and  establisb  the  southeast  comer  thereof. 
Tbe  commlssionnv  took  testimony  and  re- 
l>orted  that  tbe  south  line  terminated  on  the 
edge  of  the  lake  at  a  point  where  there  was 
a  stone  marked  "OC"  on  the  north  side,  with 
five  grooves  on  the  east  and  five  on  the  south. 
They  refwrted  that  this  stone  was  iwactically 
in  line  between  the  southwest  comer  of  sec- 
tion 8,  the  monument  of  which  was  not 
disputed,  and  the  recognized  comer  common 
to  sections  8,  4,  0,  and  10  to  the  east,  and 
that  said  CC  stone  was  2,470  feet  easterly, 
on  said  line,  from  the  south  Quarter  comer  of 
section  6.  fniey  also  reported  that,  starting 
from  Oie  east  quarts  comer  of  7,  .and 
mnning  a  true  line  between  said  quarter 
comer  and  the  northeast  comer  of  section  6, 
also  ondlaputed,  at  a  distance  <tf  2,548.62 
feet  from  said  east  quarter  comer  of  7,  their 
Iiii9  Intanected  the  sooth  shore  of  Grand 
lake  at  a  pi^t  ^  fert  east  €t  another  atone 
set  on  tiie  shore  of  the  lak^  marked  *'CG" 
on  tbe  west  face,  with  five  grooves  on  the 


line  between  sections  T  and  8  wtth  the 
meander  line  of  the  lake.  This  placed  the 
comer  In  question  in  tbe  lake  at  the  inter- 
section of  these  two  lines  projected  from  the 
respective  CO  stones. 

The  court  sustained  objections  to  the  re- 
port, and  appointed  another  commissinner, 
who  reported  that,  according  to  tbe  field 
notes  as  recorded  In  the  Surveyor  G«ieral*s 
office,  said  comer  was  6.54  chains  west  of 
meander  comer  8,  set  on  the  south  shore  of 
the  lake.  He  accordingly  set  a  stone  6.54 
chains  west  of  said  meander  comer  as  the 
southeast  comer  of  section  6.  The  court 
approved  tbe  r^x>rt  and  entered  judgment 
accordli^Iy.  That  judgment  was  reversed  In 
this  court  in  an  opinion  found  in  Wescott 
V.  Craiff,  60  Colo.  42,  151  Pac.  934. 

Another  commissioner  was  thereupon  ap- 
pointed, and  reported  the  comer  aubstaDtlal- 
ly  as  placed  by  the  Judgment  which  was 
reversed.  Thereafter  further  evidence  was 
takai  before  the  court,  largely  by  deposition, 
and  the  court  made  new  findings,  establish- 
ing the  comer  within  a  few  feet  of  wbere  it 
was  located  by  the  last-named  commissioner. 
The  cause  Is  now  hen  on  error  to  lliat 
judgment. 

[1}  It  Is  evident  that  this  litigation  ^^ns 
begnn,  has  been  carried  on  flie  plalntUh, 
and  decided  by  the  court,  upon  a  wrong 
conceptloD  of  the  relative  valne^  as  evldoice, 
at  tbe  reoordB  of  the  Surveyor  Goieral's 
office  and  0ie  evidence  of  ttie  survey  whldi 
may  be  found  on  ttie  ground. 

"It  is  elementary  that  courses,  distances,  and 
qnandties  yield  to  monuments  set  In  tbe  orig- 
inal survey,  and  that,  when  such  moQumeots 
are  found,  Qiey  estabUBh  the  boandaHes  of 
tbe  snrvey;  this  for  the  reasoo  that  they  are 
better  evidence  of  what  the  surveyor  did  than 
are  plats  or  field  notes."  Morse  v.  Breen,  66 
Colo.  898.  182  Pac.  887. 

[2]  The  report  of  the  last  commissioner, 
whl<dL  was  sutotantially  followed  by  the 
court,  accepts  and  Is  clearly  based  upon  the 
records  of  the  Surveyor  Oraerai's  office. 
Despite  the  fact  that  it  Is  admitted  that  those 
records,  and  the  plat  made  in  connection 
with  them,  place  Grand  Lake  about  460 
feet  nearer  to  the  north  boundary  of  the 
township,  which  Is  evidenced  by  undisputed 
m<Hiuments,  than  it  actually  is  when  locat-. 
ed  by  those  monuments,  the  conunlsslouer 
locates  the  comer  on  the  land,  and  explains 
that  he  did  so  because  that  was  the  location 
least  Inconsistent  with  the  fl^  notes.  It 
is  not  located  according  to  tiie  field  notes 
generally,  bat  apparraitly  with  relation  to  the 
supposed  meander  comer  8. 

On  the  second  trial  it  was  found  tbat 
what  was  suKxtsed  to  be  meander  comer 


«onth  face  and  five  on  the  east  fiice.  This  1 8  was  meander  comer  B&t  meander  comer 
tti«y  deteraiined  to  be  the  intersectloa  of  the  ]  8  bdng  upon  the  north  8h<»e  of  the  laka. 
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There  Is,  therefore,  nothing  In  the  record 
wbl(^  Justified  the  action  of  CommlBsloner 
Brown  in  proportioniDg  the  corner  in  between 
the  aonth  quarter  comer  ot  6  and  a  aopposed 
meander  comer  8.  It  being  admitted  that  the 
lake  is  460  feet  farther  north,  according  to 
the  plat,  ttian  it  actually  1^  it  would  aKtear 
that,  that  miatake  having  been  made,  the 
notea  were  wrlttoi  up  to  conform  to  the 
supposed  location  of  the  lake. 

Huntington,  a  witness  for  plaintiff,  while 
assistant  county  surveyor,  establi^ed  a 
comer  on  the  land  in  accordance  witti  the 
plaintiff's  contention.  He  testified  that  from 
the  south  quarter  comer  of  9,  east  to  the  CO 
stone,  the  line  is  nearly  on  the  course  as 
given  in  the  notes. 

Tbe  supervisor  of  Arapahoe  Forest  testified 
tiiat  In  1917.,  at  the  southwest  comer  of 
section  6.  be  found  bearing  trees  with  blazes, 
and  that  upon  cutting  into  the  trees  he 
found  36  rln^  of  annual  growth  since  the 
blazes  were  made,  from  which  he  determined 
that  the  cuttings  bad  been  made  36  years 
prior  to  his  investigation;  that  is,  in  1881, 
the  date  of  the  original  survey.  He  found 
trees  likewise  blazed  at  the  south  quarter 
comer,  and  some  near  the  GC  stone  on  the 
west  side  of  the  lake,  all  showing  36  years 
of  growth  since  the  blazing.  He  testified 
further  that  there  was  a  plainly  marked 
line  from  the  south  quarter  comer  eastward 
to  said  CO  stone;  that  he  found  near  that 
stone  a  dead  tree  blazed,  showing  32  rings, 
and  in  a  live  tree  blazee  showing  36  rings. 
He  further  testified  that  he  had  had  experi- 
ence in  relocating  survey  lines  in  the  forest. 

Treas,  who  made  the  meander  survey  im- 
mediately following  the  original  survey  by 
Ouelette,  and  under  the  same  contract,  testi- 
fied that  the  Instractlons  from  the  Surveyor 
General's  office  were  to  set  closing  comer 
stones  where  snbdlvislonal  lines  intersected 
the  high-water  line  of  the  lake. 

Alden  testified  that  he  was  shown  the  CO 
stone  on  the  west  side  of  the  lake,  and  saw 
the  blazed  line  to  the  westward  of  it,  form- 
ing the  south  line  of  section  6,  within  a  few 
days  of  the  surrey. 

Wescott,  who  was  a  squatter  on  section  7, 
and  who  entered  land  tn  that  section  and  in 
the  southeast  of  6,  testified  by  deposition 
that  he  saw  the  CO  stone  set  at  the  east 
end  of  the  south  line  of  6,  and  that  Ouelette, 
the  surveyor,  told  him  that  he  had  placed  a 
stone,  also  on  the  south  shore  of  the  lake, 
marking  the  end  of  the  line  between  section 
7  and  section  8,  and  tiiat  the  comer  was  In 
the  lake  where  the  lines,  if  projected,  would 
Intellect. 

Ashley,  who  financed  Ouelette  on  this  sur- 
vey, testified  that  he  saw  the  south  line  of  6 
run  from  a  short  distance  west  of  the  sooth 
quarter  corner  to  the  lake;  that  trees  were 
blazed  along  the  line,  and  the  brush  rnt  out 
to  the  lak^  where  the  CO  stone  was  set 


He  further  testified  that  Wescott  was  there 
at  the  time,  thus  corroborating  the  latter^ 
testimony.  .  Be  says,  further,  that  he  was 
directed  by  the  Surveyor  General  to  have 
closing  comer  stones  set  where  the  survey 
lines  Intersected  the  line  of  0ie  lake.  He 
called  attention  to  the  fact  that  flie  field 
notes  show  that  the  Hue  between  sections  5 
and  6  was  mn  from  the  north;  whereas,  if 
the  comer  had  been  on  the  land  as  located 
by  the  Jn^:mait  of  the  court,  tiiis  line 
should  have  beat  nut  north  from  that  comer, 
instead  of  eonth  to  It 

Byers  testified  that  In  the  fall  of  1881  he 
assisted  his  father,  a  deputy  United  States 
surveyor,  tn  laying  out  the  town  site  of 
Grand  Lake;  that  when  the  line  was  mn  to 
the  lake  a  CO  stone  was  found  at  the  south- 
west comer  of  the  lake;  that  the  section 
comer  was  supposed  to  be  In  the  lake;  that 
the  town  site  was  tied  to  this  CC  comer. 

It  is  worthy  of  note  that  all  the  other 
monuments  set  in  the  survey  of  said  section 
6,  except  the  east  quarter  corner,  are  In  place 
and  undisputed.  This  quarter  comer  la  ad- 
mittedly In  the  lake.  This  is  at  least  sug- 
gestive that  the  southeast  comer  of  6  was 
never  set  on  the  land. 

The  trial  court  did  not  adopt  tiie  findings 
of  Commissioner  Brown  In  toto,  but  made 
new  findings,  from  which  he  located  the 
comer  In  question  within  a  few  feet  of  Its 
location  by  the  commissioner.  The  court 
said: 

"While  In  the  former  trial  of  this  cause  it 
seems  to  bare  been  taken  for  panted  that 
meander  comer  8  wag  a  comer  set  in  the 
meander  survey  ot  the  lake,  it  now  appears,  and 
the  conrt  so  finds,  that  Id.  O.  8  was  a  comer 
set  in  the  sabdivialonal  surrey,  and  not  in  the 
aubseqoent  meander  survey  of  the  lake.  It 
therefore  becamea  a  monument  of  importance, 
being  an  incidental  call  to  the  comer  in  the 
snb^viutmal  lorvey." 

We  find  nothing  in  the  record  to  support 
this  finding  of  the  court,  except  the  field 
notes,  which  are  contradicted  by  the  accept- 
ed monuments  on  the  ground.  There  Is  no 
evidence  that  the  comer  marked  M,  0.  53 
was  set  in  the  snbdivlsional  survey'  and 
treated  as  M.  C.  8.  The  court  further  finds : 

"That  the  so-called  CC  stones  around  Grand 
Ijake  are  not  a  port  of  the  original  goveromenfe 
survey,  nor  was  the  well  marked  and  blazed 
line*  near  the  soUtb  line  of  section  6,  which  de- 
fendants contend  was  the  south  line  of  sec- 
tion 6." 

The  only  ground  for  this  finding  la  that 
the  CO  stones  are  not  moitioned  in  .the 
aurveyor'a  notes  as  recorded.  On  the  othw 
hand,  there  is  the  testimony  two  wit- 
nesses who  saw  the  CC  stones  set  as  closing 
comers  upon  the  lake,  and  two  others  who 
saw  them  within  a  few  days,  and  when  the 
line  eastward  from  the  south  quarts  of  0 
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was  freshly  cut  and  blazed.  The  testimony 
of  tbese  witnesses  is  uncontradicted.  The 
testimony  of  the  Forest  Supervisor  as  to  the 
age  of  the  blazing  strongly  coiroborates  tbe 
witnesses  who  teetifled  tbat  the  Una  was  ao 
blazed. 

The  further  finding  of  the  court  that  the 
lines  as  orlf^nally  run  can  be  fully  retraced, 
and  that  they  show  that  the  missing  comer 
should  be  where  located  by  the  commissioner, 
has  no  evldoice  whatever  to  sustain  it.  The 
line  from  the  south  quarter  corner  of  6  to 
the  comer  established  by  tiie  commissioner 
Is  tar  away  from  the  course  reported  In  the 
notes,  and  runs  through  timber  in  which 
there  Is  no  evidence  of  a  line  ever  having 
heea  run  at  the  time  of  the  original  survey. 

[3]  Upon  the  nndispnted  evidence  flie  GO 
stones  mark  the  Intersection  of  snbdivlflional 
lines  with  the  high-water  line  of  the  lake. 
The  erldHice  dearly  establishes  that  a  line 
was  blazed,  and  tlie  brush  cut  out,  nearly 
due  east  from  tibe  south  quarter  corner  of  6 
to  the  CO  stone  on  the  west  shore  of  the 
lake.  The  findings  at  the  trial  court  being 
without  support  in  ttie  evidence,  this  court  is 
at  liberty  to  disregard  them,  and  direct  a 
Judgment  in  accordance  with  the  undisputed 
evidence  In  the  case. 

Ttie  Judgment  Is  therefore  reversed,  and 
the  trial  court  Is  directed  to  oiter  a  decree 
fixing  the  southeast  comer  of  section  6  at  a 
point  In  Oraud  Lalie  where  a  line  from  the 
south  quarter  comer  of  6,  passing  through 
the  CC  stone  on  the  west  side  of  the  lake, 
projected  on  that  course,  intersects  a  line 
between  the  east  quarter  comer  of  section  7 
and  the  accepted  monument  at  the  northeast 
comer  of  said  section  6.  The  other  lines 
in  dlfTerence  will  then  be  easily  located 
from  the  lines  thus  determined. 


SCOTT,  0.  J, 
tldpatlng. 


and  BAILEY.       not  par- 


J0HN80N  V.  COOLBAUGH.  (Ne.  23222.) 
(Supreme  Court  of  Kansaa.    Oct  8,  1921.) 

(SyUatua  &v  the  Court.) 

Will*  «s>682(2)— Trust  held  aoMve,  and  testa- 
tor's son's  interest  oonstraed  io  Im  a  life 
use  of  Inoone  only. 
A  trust  created  by  a  will  imposed  upon  the 
trustee  the  power  and  responsibility  of  paying 
to  the  widow  of  the  testator  so  inudi  of  the 
income  from  real  estate  as  might  be  necesaary 
for  her  support  during  her  life,  and  at  her 
death  the  Income  was  to  be  paid  to  a  son  dur- 
ing his  life,  and,  if  be  left  children  surviving 
him.  then  at  his  death  the  income  was  to  be 
paid  to  them  for  a  period  of  20  years,  at  which 
time  the  fee  title  was  to  vest  in  them.  BelA, 
tbat  the  trust  is  an  active  and  not  a  dry  or 


passive  one,  and  that  it  cannot  be  executed 
□ntil  the  tinie  anrives  for  the  final  distribution 
(Qrossenbacher  t.  Spring,  108  Kan.  ^7,  19C 
Pac.  881),  and  fnrtbsr  Md,  that  the  only  In- 
terest acquired  In  the  real  estate  by  the  tes- 
tator's son  is  a  life  nse  of  the  income  from  the 
time  of  his  mother's  death. 

Appeal  from  District  Court,  Books  County. 

Action  by  Howard  Johnson  against  Af.  J. 
Coolbaugb,  as  tmstee  under  the  will  of  John 
J.  Johnson,  deceased,  Involving  the  construc- 
tion 1^  a  will.  Judgmoit  In  favor  of  ttie  de* 
fendant,  and  plaintiff  appeals.  Affirmed. 

David  Ritchie,  of  Salina,  and  F.  SL  Xoang, 
of  Stockton,  for  appellant. 

O.  O.  Osbom,  of  Stockton,  and  S.  N. 
Hawkes,  of  BartlesvUle,  Okl.,  toe  appellee. 

POUTER,  J.  The  case  involves  the  cxm.- 
straction  of  the  last  wiU  of  John  J.  Johnson, 
deceased,  who  died  in  A,in-ll,  1811,  leaving 
surviving  |hlm  hi's  widow,  Arabella  John- 
son, and  their  only  child,  Howard  Johnstm, 
who  Is  the  appellant.  The  material  provi- 
sions of  the  will  read: 

"I  devise  and  bequeath  all  my  real  estate, 
whatever  it  may  be,  unto  M.  J.  Coolbaugb,  Jr., 
of  Stockton,  Kansas,  or  to  hia  successors,  fbr 
the  following  trusts  and  purposes: 

•  ••*•*« 

"I  direct  tbat  my  said  wife.  Arabella,  under 
the  advice  of  my  above  mentioned  tmstee,  or 
his  successor,  shall  liave  the  income  from  my 
real  estate,  or  so  much  as  may  be  necessary 
for  her  support  and  maintenance  during  her 
life,  and  at  her  death,  I  direct  that  the  income 
from  my  said  real  estate  shall  go  to  my  said 
son,  Howard,  during  his  life,  and  at  his  death, 
said  real  estate  to  descend  to  my  legal  heirs 
under  the  laws  of  Ejinsaa.  In  case  1  shall 
outlive  my  said  wife,  then  I  direct  that  the 
income  from  said  real  estate  shall  go  to  my  said 
son,  Howard,  during  his  lifetime,  and  at  his 
death  said  real  estate  to  detcoid  as  last  above 
mentioned.   •  •  • 

"It  is  hereby  expressly  directed  tbat  in  the 
provisions  above  made,  where  my  said  real 
estate  after  the  death  of  my  said  son,  Howard, 
shall  go  to  my  legal  heirs  under  the  laws  of 
Kansas,  in  case  my  said  sou.  Howard,  BhaU 
have  children,  said  real  estate  shall  remain  in 
said  trust  and  not  go  to  them  In  fee  until  twen- 
ty years  after  the  death  of  my  said  son, 
Howard." 

The  will  was  duly  probated  and  the  wid- 
ow elected  to  take  under  its  provisions  and 
M.  J.  Coolbaugh,  Jr.,  qualified  as  tmstee. 
The  widow  died  in  1916.  The  appellant,  who 
is  now  38  years  of  age  and  bas  one  child, 
brought  this  action  in  ejectment  and  claims 
that  the  title  to  the  real  estate  vested  In  him 
on  the  death  of  his  father,  subject  to  a  life 
use  in  Arabella  Johnson,  and  that  upon  her 
death  the  fee  title  vested  in  bim.  Appellant 
concedes  that  during  the  life  of  Arabella' 
Johnson,  the  trustee  had  active  duties  to 
perform  In  the  collection  of  the  income  and 
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In  dfltennliilng  vlmt  ms  necrasary  Cor  the 
rapport  and  malntcuance  of  the  widow,  but 
oontffitdB  that  upon  ber  death  the  trait  be- 
came a  men  dry  or  pasEdve  one,  which  be- 
came executed  the  atatnte  of  luefl.  Sec- 
tion 11686.  Gen.  Stat.  1916.  The  statute 
provides  that — 

"A  conveyance  or  devise  of  lands  to  a  troa- 
tee  whose  title  is  nominal  only,  and  v/ho  has 
DO  power  of  disposition  or  mansgement  of  such 
lands,  is  void  as  to  the  trustee,  and  shall  be 
deemed  a  direct  conveyance  or  devise  to  the 
beneficiarr.'* 

The  will  devlBefl  all  the  real  estate  to  the 
trustee  or  his  successors,  "for  the  follow- 
ing tmsts  and  purposes,"  and  then  directs 
that  the  widow,  under  the  advice  oC  the  trus- 
tee or  his  successor,  shall  have  the  Income 
from  the  real  estate  or  so  much  as  may  be 
necessary  for  her  support  and  maintenance 
during  her  life;  at  her  death  he  directs 
that  the  income  shall  go  to  his  son,  Howard. 
The  appellant  Is  given  no  right  to  the  pos- 
session or  the  control  of  the  real  estate,  nor 
any  Intereaf  In  It  except  to  receive  the  net 
annual  Income  thereof  upon  the  death  of  his 
mother  and  during  his  lifetime.  The  will 
directs  that  the  real  estate  diall,  upon  the 
death  of  the  appellant,  descend  to  the  legal 
heirs  of  the  testator,  with  a  further  proviso 
that  in  case  appellant  should  have  children 
bom  to  him  the  estate  shall  at  his  death 
descend  to  them  but  the  real  estate  shall  re- 
main in  the  trust  for  20  years  after  the  death 
of  appellant  and  then  go  to  his  childrai. 

There  can  be  no  doubt  by  the  terms  of 
this  will  an  active  trust  Is  created  which  up- 
on certain  contingencies  cannot  be  fully  exe- 
cuted until  the  time  fixed  for  distribution 
which  may  be  20  years  after  the  death  of  ai>- 
pellant  £}very  contention  raised  by  him  is 
fully  met  by  the  (pinion  In  the  recent  case 
of  Orossenbecher  v.  Spring.  106  San.  397, 106 
Pac.  884.  There  the  testator  directed  that  his 
real  and  [)er8oDal  pr<^»erty  should  be  held  In 
trust  for  his  four  granddiildren  or  the  sur- 
vivors of  them  during  their  natural  lifetime, 
they  to  receive  only  the  net  income  of  the 
property  held  In  trust  imtil  each  became  of 
age  when  its  respective  Share  was  to  be  paid 
to  it  Upon  the  death  of  the  last  survivor  of 
the  grandchildren,  all  the  estate  held  in  trust 
was  to  be  divided  between  the  heirs  of  the 
grandchildren  being  the  issue  of  their  bodies. 
The  will  was  held  to  create  an  active  trust, 
which  was  not  fully  executed  until  the  grand- 
chlldrea  attained  their  majority.  In  the 
opinion  It  was  said: 

"The  testator  did  not  devise  his  property 
directly  to  his  grrandchildren.  He  devised  rt  to 
a  trustee,  not  alone  for  their  benefit,  but  also 
for  tbe  purpose  of  holding  the  title,  collecting 
the  income,  paying  the  taxes,  conserving  the 
property,  and  paying  to  tbe  grandchildren  the 
net  Income  as  annuities  during  the  lifetime,  and 
at  Uieir  desth— -not  before — dividing  the  prop- 


erty among  tbe  heirs  of  tiiefr  bodies.  Of ' 
course,  whether  they  shall  have  sncb  heirs  or 
not,  t^e  time  set  for  the  performance  of  the 
active  duties  of  the  trustee  shall  then  expire; 
and,  even  if  there  should  be  failure  of  soch 
heirs,  the  properties  will  then  be  freed  of  tbe 
trust  and  pass  unrestrained  to  the  next  taker 
according  to  the  statute  of  descents  and  dis- 
tributions. The  win  does  not  create  an  estate 
tail  which  may  be  broken  by  a  conveyance.  To 
do  80  it  would  have  been  necessary  that  the  wUl 
sbonld  devise  directly  and  without  restricting 
qualifications  a  life  estate  in  each  of  the 
grandchildren  with  remainder  over  to  the  heirs 
of  their  bodies  in  allodial  fee.  Bwing  v.  Nes- 
bitt,  88  Kan.  708.  129  Pac.  1131;  Bryant  v. 
Planner,  09  Kan.  472,  162  Pa&  28a  But  here 
the  estate  was  devised  in  trust,  with  sctive 
duties  imposed  on  a  trustee  which  cannot  be 
fully  executed  until  tbe  death  of  the  last  sur- 
viving grandchild  of  the  testator.**  108  Kan. 
400,  196  Pac  885. 

In  that  case  It  was  held  to  be  the  design 
of  the  testator  that  the  principal  of  his  es- 
tate should  be  k^t  Intact  by  the  trustre 
until  the  time  specifled  for  its  distribution. 
It  was  said  in  the  opinion: 

"Since  such  design  Is  clear  and  it  violates 
no  rule  of  Kansas  law,  that  design,  that  in- 
tention, governs  tbe  rights  and  duties  of  the 
trustee,  the  rights  of  the  plaintiffs,  the  rights 
of  the  next  takers,  and  it  governs  ttie  courts 
as  well.  Ernst  v.  Foster,  68  Kan.  438.  49 
Fae.  627;  Markhsm  v.  Waterman,  106  Kan.  08, 
181  Pac  621."    108  Kan.  402,  106  Pac.  886. 

In  the  preset  case  the  appellant  Is  not 
concerned  with  the  question  of  where  the 
title  vested,  or  when  It  vested,  since  by  the 
express  terms  of  the  will  it  was  never,  Ol>oa 
any  condition,  to  vest  In  him. 

The  judgment  Is  affirmed. 

All  the  Justices  coocnrrlng. 


EVANS  V.  EVANS  at  aL  (Na.  2334ft.) 
(Supreme  Court  <A  Kanaas.    Oct.  8^  1921.) 

(Syliabut  by  ike  Court.) 

1.  Wills  ^311— ExeCBtlon,  testamentary  oa- 
padty,  and  testator's  freedom  fron  restraint, 
may  be  conclusively  determined  In  district 
oourt  action  to  contest  refusal  of  probate. 

Sectiona  1  and  2  of  chapter  336  of  the 
Laws  of  1917  interpreted,  and  Aeld,  the  issues 
of  due  execnti<»i  of  a  will,  testamentary  capaci- 
ty of  the  testator,  and  his  freedom  from  re- 
straint, may  be  cowduslv^  determined  in  an 
action  commenced  in  the  district  court  to  con- 
test an  order  of  the  probate  eonrt  r^sidg  pro- 
bate of  the  wilL 

2.  Wills  <e=»329(4),  400— In  oontest  of  enler 
refusing  probate,  InalniOtloa  held  aot  aubjaot 
to  orttloism;  flndlags  on  ooafliotlag  svldeBeis 
are  oondusive, 

Anngnments  of  error  relatliig  to  an  instrao 
tion  given  the  Jury,  and  the  sufficiency  of  the 
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•Tidenec  to  rastals  the  findJiigi  of  fact,  oon- 
■idered.  and  fteM  to  ba  without  mbitaiitial 

merit. 

Appeal  from  District  Court,  Beno  County. 

Action  1)j  Mutba  Bvaau  ftgalnst  Loretta 
Srana  and  another  to  contest  an  order  re- 
fn^g  to  EMtibate  a  wlU,  Judgment  tor  pUln- 
tUT,  and  defendants  apfieal.  Affirmed. 

E.  T.  VootB  and  C.  M.  WUlI&ms,  both  of 
Butctiinson,  for  appellants. 

F.  L.  Martin,  John  M.  Martin,  and  James 
M.  Farley,  all  of  Hutchinson,  for  aroc>U^ 

BUROH,  J.  The  action  was  one  to  con- 
test an  order  of  the  probate  court  refusing 
to  probate  a  wilt.  The  plaintiff  prevailed, 
and  the  defendants  appeal. 

The  petition  allied  that  the  will  was  duly 
executed,  and  that  the  testator  was  of  full 
age,  of  sound  mind,  and  not  under  any  re- 
straint The  answer  pleaded  that  the  testa- 
tor lacked  testamentary  capacity,  and  tbat 
be  was  unduly  Influenced  to  make  the  will; 
the  facts  being  stated  in  detail.  The  issues 
thus  raised  were  fully  canvassed.  The  court 
took  the  advice  of  a  Jury,  which  returned 
the  following  findings  of  fact: 

"Q.  No.  1.  Did  the  deceased  have  sufficient 
mental  capacity  to  make  a  win,  at  the  time 
the  instnunent  pnrporting  to  be  his  wfll  wa* 
executed?    A.  Tes. 

"Q.  Ko.  2.  Was  the  instrament  purporting  to 
be  the  will  of  the  deceased  sij^ed  by  reason  of 
nndue  inflnenee  as  defined  hj  the  instmetions 
herein  given  T   A.  No. 

"Q.  No.  8.  Did  W.  B.  Evans,  at  the  time  he 
ngned  the  last  win  and  testameot,  liave  the 
intelligence  to  know  and  uoderatand  that  he 
desired  one-half  of  his  property  to  go  to  his 
wife  and  one-half  thereof  to  his  mother?  A. 
Yes. 

"Q.  No.  4.  Did  W.  B.  Bvaas  sign  the  will, 
after  it  was  read  to  Um  in  the  preaenes  «f  the 
two  attesting  witnesses,  withoat  duress  or  eo- 
erdon?   A.  Tes. 

"Q.  No.  6.  Do  you  find  that  there  was  undue 
influence  ezerdsed  upon  the  deceased?  A. 
No." 

The  findings  were  approved,  and  the  court 
rendered  the  following  judgment: 

"It  is  therefore  ordered,  considered,  and  ad- 
judged by  the  court  that  the  plaintiff  have 
Judgment  herein:  That  the  instrument  set  out 
in  plaintitTs  petition  as  the  last  will  and  testa- 
laent  of  W.  B.  Evans,  deceased,  be  and  hereby 
la  adjudged  and  fouod  to  be  the  last  will  and 
testament  of  said  W.  E.  Evans,  deceased,  and 
■aid  Instrument  is  entitled  to  probate  as  said 
last  will  and  testament.   •   •   • " 

The  defendants  say  the  district  court  er^ 
roneonsly  regarded  the  proceeding  as  one  to 
establish  the  nlll  Itself,  and  not  merely  as 
one  to  reverse  the  order  of  the  probate  court 

[1]  Formerly  the  propment  of  a  will  had 
but  one  remedy,  in  case  the  probate  court 
refused  to  probate  the  will,  and  that  was  by 
appeal  to  tlw  dtotrict  court   In  1A07,  the 


EYANS  61 
P.) 

proponeot  Vfts  given  a  remedy  hj  way  of 
dvll  action  commenced  In  the  district  court 
(Laws  1907.  c.  429,  |i  1,  2.)  In  the  case  of 
Dniant  t.  Duraat  89  Kan.  847,  181  Pac.  618, 
it  was  held  the  statute  did  not,  by  implica- 
tion, abolish  appeal,  and  the  reoaaedy  of  In- 
dependoit  dvll  action  was  cumulatiTe.  In 
1917,  the  act  of  1907  was  amended  In  some 
minor  particulars,  and  the  statute  under 
which  the  plaintiff  proceeded  now  reads  as 
follows: 

"If  no  person  interested,  or  claiming  to  be 
interested,  shall  appear  within  two  years  from 
the  time  of  the  making  of  any  order  by  a  pro- 
bate court,  probating  or  refnalng  to  probate 
the  win  and  contest  the  same,  such  order  shall 
be  forever  Idnding,  saving,  however,  to  persons 
under  legal  disability,  the  period  of  two  years 
after  such  disability  is  removed.  The  provi- 
sions of  this  act  shall  apply  to  any  order  of 
the  court  probating  or  refusing  to  probate  the 
will,  made  at  any  time  within  two  years  prior 
to  the  taking  effect  of  tltis  act:  provided,  how- 
ever, ttiat  no  proceeding  to  eontest  or  set 
aside  such  order  <rf  the  probate  court  shaU 
affect  the  rights  of  innocent  parties  who  have 
acquired  title  to  property  under  the  laws  as 
they  existed  prior  to  the  passage  of  ttiis 
act.  •  •  • 

**The  mode  of  contesting  a  will  after  pro- 
hate,  or  an  order  of  the  court  refusing  to  pro- 
bate the  will,  shall  be  by  dvU  action  In  the  dis- 
trict court  of  the  county  in  which  the  wiU  was 
admitted  to  probate  or  tiie  order  of  tlie  court 
refusing  to  probate  was  made,  which  action 
may  be  brought  at  any  time  within  two  years 
after  the  probate,  or  the  order  of  the  court  re- 
fusing to  probate  the  will,  and  not  afterwards; 
provided  that  this  act  shall  not  apply  to  any 
action  or  proceeding  now  pendtng." 

Lawa  1917.  c.  836,  {S  1.  2. 

In  tbe  case  of  Hospital  Co.  Hale,  69 
Kan.  616,  619,  77  Pac.  537,  538,  tbe  nature  of 
the  proceeding  to  procure  probate  of  a  will, 
whether  In  the  probate  court  or  ou  appeal 
to  the  district  court  by  the  defwted  propo- 
nent, was  dlscuBBed.  In  the  opinion  It  was 
said: 

'^n  both  courts  the  procedure  is  of  the  most 
Informal  and  perfunctory  character,  and  when 
a -prima  facie  case  ia  made  upon  the  several 
points  as  to  validity  of  execution,  testamentary 
capacity,  and  freedom  from  iUegal  restraint, 
the  order  of  admission  should  be  made,  leav- 
ing for  the  more  formal  and  regular  proceedings 
provided  1^  section  20  of  the  wiUs  act  (Oen 
Stat  1901.  S  7057)  the  contest  of  the  nicer 
and  more  difficult  questions,  a  contest  in  which 
issues  sre  duly  formed,  evidence  proporly  pro- 
duced, the  machinery  found  for  obtaining  a 
jury  should  one  be  o^ered.  Upon  tbe  applica- 
tion to  admit  to  probate,  a  party  interested  in 
having  the  application  denied  may  not,  as  a 
matter  of  right,  demand  the  examination  of 
his  witnesses  in  opposition.  Just  to  what  ex- 
tent this  preliminary  examination  ought  to  go 
it  is  difficult  in  any  one  case  to  say;  it  ran  be 
said,  however,  that  it  is  not  a  contest;  that 
is  left  for  another  proceeding  in  another  forum. 
In  tbe  rough,  it  is  probably  sufficient  to  say 
that  it  BhouM  go  only,  to  the  extent  tbat  a 
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prima  facie  case  U  made  In  faror  of  Cie  valid- 
ity of  tbe  wfll.  *  *  • »» 

Soon  after  the  publication  of  this  decision, 
the  Legislature  made  somewhat  more  defiolte 
the  extent  of  the  inquiry  (Lews  1905,  c.  526, 
§  1),  bnt  did  not  enlarge  the  Issues,  or  pro- 
vide for  a  probate  court  contest,  or  abrogate 
the  rule  that  probate  should  be  allowed  on  a 
prima  fade  showing,  whether  made  In  the 
probate  court  or  In  the  district  ■  court. 
Wright  T.  Young.  75  Kan.  287,  89  Pac.  694. 
The  situation  was  thus  left  In  much  the 
same  unsatisfactory  condition  as  before.  The 
probate  court  could  not  determine  a  will  con- 
test, and  the  district  court  on  appeal  had 
only  the  jurisdiction  of  the  probate  court 
The  proponent  had  no  means  of  establish- 
ing the  will  against  a  contestant,  while  a 
contestant,  although  twice  defeated,  still  had 
the  remedy  of  an  action  In  the  district  court, 
commenced  at  any  time  wlttiln  two  years 
after  probate.  Such  being  the  state  of  the 
law,  what  did  the  Legislature  undertake  to 
do  by  the  second  section  of  the  statute  of 
1917? 

The  defendants  argue  that  tbe  sole  effect 
of  tbe  statute  was  to  give  the  proponent,  If 
defeated  In  the  probate  court,  another  way 
to  reofdi  the  district  court  Formerly  he 
fxmld  appeal.  Now  he  can  appeal,  or  com- 
mence an  independent  action;  but  Id  either 
case  the  object  Is  the  same  as  before,  that 
is,  to  obtain  probate  of  the  will,  and  the 
authority  of  the  district  court  Is  limited  to 
the  same  extent  as  before  The  court  is  .un- 
able to  accept  this  Int^retatltm. 

The  statute  provides  for  two  Iclnds  of  con- 
test, one  by  the  contestant  after  probate  of 
tbe  wlll,<  and  one  by  the  proponent  after  pro- 
bate has  been  refused.  Tbe  contestant  con- 
tests the  will.  The  iwoponent  ctmtests  the 
order  of  the  probate  court.  The  contestant 
contests  the  will  because  the  probate  court 
has  fotmd  it  was  duly  executed  and  the  teft* 
tator  was  of  sound  mind  and  under  no  re- 
straint. The  proponent  contests  because  the 
probate  court  has  found  the  will  was  not 
duly  executed,  or  the  testator  was  not  of 
sound  mind,  or  the  testator  was  under  undue 
restraint  The  district  court  Is  not  restrict- 
ed to  the  exercise  of  virtually  probate  Juris- 
diction invt^ed  by  ai^ral  from  the  probate 
court  The  action  la  a  dvll  action,  and  the 
court  poascasea  all  the  power  of  a  strict 
court  tn  a  civil  acU«L  Issues  be  duly 
framed,  evidence  may  be  properly  produced, 
the  madiinery  for  obtaining  a  Jury,  if  desired. 
Is  available,  and  all  t2ie  "nicer  and  more  dif- 
ficult questions"  may  be  determined  in  a 
formal  and  regular  way.  There  is  no  reason 
for  two  trials,  should  the  proponent  bring 
the  action,  bnt  one  trial  if  the  contestant 
riiould  bring  the  action,  and  this  court  con- 
dndea  the  district  court  correctly  interpret- 
ed the  statute. 


[2]  Tbe  court  Instructed  the  jury  as  fbt- 
lows: 

"The  jury  are  instrncted  tbat  a  person  Is  pre- 
sumed to  be  of  sound  mind  ontil  the  contrary  ia 
proven  by  tb«  evidence,  and  in  this  ease  the 
harden  is  on  tbe  defendant  to  prove,  l>y  a 
preponderance  or  greater  weight  of  the  evi- 
dence, thnt  the  deceased.  Will  Evans,  did  not 
at  the  time  be  executed  the  will  in  qaestion, 
understand  the  nature  (rf  what  be  was  doing; 
and  the  burden  is  on  the  defendant  to  prove 
by  a  preponderance  of  the  evidence,  that  sold 
deceased  was  induced  to  sign  said  will  by  reason 
of  undue  influence  of  others." 

It  is  said  the  ln&tmctl<m  was  erroneous, 
In  that  the  iKt>ponent  of  the  will  was  not 
required  to  make  ont  a  prima  facie  case,  and 
the  Jury  may  have  been  influmced  by  tbe  in- 
struction. Although  a  Jury  was  called.  Its  of- 
fice was  merdy  adrlsory.  The  ultimate  de- 
termination of  the  issues  of  fact  rested  with 
the  court.  Until  a  prima  fade  ease  was  pre- 
sented, there  was  no  occasion  to  interrogate 
tbe  Jury,  and  whether  or  not  a  prima  fade 
case  had  been  presented  was  subject  for  de- 
cision by  the  court.  The  plaintiff  introduced 
bis  evidence  first.  At  the  close  of  tbe  evi- 
dence, tbe  court  evidently  was  satisfied  the 
plaintiff  had  sustained  the  burden  resting  on 
him,  and  submitted  the  Issue  of  the  validity 
of  the  will  to  the  jury  under  the  instruction 
quoted,  which  was  appropriate  to  that  issue. 

It  Is  said  the  findings  of  fact  were  not 
sustained  by  sufficient  evidence.  TbB  evi- 
dence was  conflicting,  tbe  credibililr  of  tes- 
timony was  Involved,  and  this  court  is  pre- 
cluded by  well-imderstood  rules,  from  dis- 
turbing the  findings. 

The  Judgment  of  the  district  court  Is  con- 
clusive with  respect  to  the  validity  of  the 
will  and  Ita  admissibility  to  probate,  and  it 
Is  affirmed. 

All  the  Justices  concnrrins. 


PENDLETON  v.  PENDLETON. 
(No.  23297.) 

(Snpreme  Court  of  Kansas.  Oct  8^  182L) 

(Bylldbiu  hv  the  Court,) 
DIvorca  ®=»62(  6)— Residence  of  wife  ef  mili- 
tary offloer  held  not  domlolllary  or  saffleleit: 
"domlolle." 

Findings  of  fact  in  an  action  tta  divorce 
considered,  and  held,  residence  of  the  wife  of 

a  captain  of  the  United  States  army  at  Ft. 
Riley,  to  which  military  post  be  was  assigned 
for  duty,  was  not  domiciliary,  within  the 
meaning  of  the  divorce  statute  (Gen.  St.  1915, 
S  7fl72  {Code  Civ.  Proc.  S  6<W],  and  section 
10973,  subd.  2S),  which  requires  "domicile"  of 
the  plaintiff  in  the  state  and  in  the  county  in 
which  the  petition  is  filed. 

[Ed.  Note.— For  other  defifaltlons,  see  Words 
and  Phrases,  First  and  Second  Series,  Doml- 
die.] 
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Appeftl  Iran  District  Conrt,  Geary  Coimty. 

Salt  by  Annabtile  Pendleton  against  Hen- 
ry Mc£ld«7  Pendleton  for  divorce.  Jadg- 
ment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

L.  B.  Morris  and  U.  S.  Weary,  both  of 
Junction  City,  for  appellant. 

J.  V.  Humphrey  and  A.  S.  Hnmphrey,  botta 
of  Jnnctlcm  Cl^,  for  appellea 

BURCH,  J.  The  acticm  was  one  by  the 
wife  of  a  captain  of  the  United  States  army 
stationed  at  Ft,  Riley,  to  procure  a  divorce. 
The  court  held  the  plaintiff  was  not  an  ao- 
tnal  resident  of  the  state,  or  a  resident  of 
the  county  in  which  the  action  was  brought 
(Gen.  Stat  1915,  S  7572;  Code  Olv.  Proc. 
G04),  and  refused  a  decree,  although  statu- 
tory grounds  for  divorce  were  iwoved.  The 
plaintiff  appeals. 

The  material  flndli^  of  fact  foUow: 

-  "(4)  Plaintiff  actually  dwelt  for  more  than 
one  year  prior  to  the  filing  of  her  petition  and 
at  the  time  thereof,  at  Ft.  Riley,  on  the  Ft. 
Itiley,  Kan.,  military  reBerratlon. 

"(5)  Prior  to  her  marriage,  plaintiff  was  a 
resident  of  and  domiciled  in  the  atate  of  Tex- 
as, and  was  married  to  defendant  in  the  state 
of  New  York,  fai  IMS.  Her  huri>and  served 
in  Trance  from  t^at  time  until  March,  1019, 
daring  whidi  time  plaintiff  resided  at  her  for- 
mer home.  On  his  return,  defendant  visited 
plaintiff's  family  in  Texas  until  July,  when  he 
and  plaintiff  moved  to  Ft.  Biley,  on  military 
orders  He  never  resided  in  the  state  of  Kan- 
sas except  tbe  time  he  was  located  on  said 
military  reservation  at  Ft  Riley;  tbat  Is,  be 
never  re^ed  at  any  other  ^ace  In  the  state 
of  Konsaa, 

"(6)  Defendant  was  bom  upon  a  military 
reservation  at  Ft.  Sam  Houston,  Tex.,  at  a 
time  when  his  father  was  an  officer  in  tbe 
United  States  army,  and  claimed  no  other 
residence.  Defendant's  entire  life  hae  been 
epent  upon  military  reservatiana,  except  for 
short  visits  to  relatives  not  living  on  such,  and 
he  now  holds  the  rank  of  a  captain  in  the 
United  States  army,  and  claims  no  other  resi- 
dence or  domicile  than  at  Ft.  Riley,  at  which 
place  he  has,  for  more  than  a  year  prior  to 
the  filing  of  the  petition  herein,  maintained  a 
home  for  himself  and  plaintiff  In  quarters  fur- 
nished by  the  government.  It  was  tbe  inten- 
tion of  the  parties  to  make  Ft  Riley  their 
home  so  long  as  defendant's  duties  gave  falm 
employment  at  Ft.  Hlley. 

"(7)  Ft  Riley  Is  on  that  part  of  the  reserva- 
ti<m  whidi,  prior  to  the  cession  by  the  Legis- 
lature of  the  state  of  Kansas  of  the  jurisdic- 
tion of  said  reservation  to  the  federal  govern- 
ment, was  ritoated  In  Qeary  conn^,  Kan." 

For  many  legal  purposes  there  is  a  clear 
distinetlon  between  "residence"  and  "domi- 


cile." A  person  may  hold  an  office,  or  may  have 
business  or  employment  or  other  affair  which 
requires  him  to  reside  at  a  particular  place. 
His  Intention  is  to  ranain  th«re  while  the 
office  or  business  or  employment  or  other 
concern  continues;  but  he  has  no  purpose  to 
remain  beycmd  the  time  the  Interest  exists 
which  determines  hts  place  of  abode.  "DmuI- 
cile"  Is  characterized  by  the  animus  manendi. 
The  Le^slature  baa  defined  "residence"  as 
the  place  adopted  as  one's  habitation,  and  to 
which,  whenever  absent,  he  intends  to  re- 
turn. Gen.  Stat  1915,  S  10973,  subdiv.  23. 
Because  the  marital  r^ati(m  is  one  of  pro* 
found  interest  to  the  state,  and  because  the 
marital  status  virtually  constitutes  a  res  for 
purposes  of  Jurisdiction  over  divorce  the 
legislature  intensified  the  character  of  res- 
idence necessary  to  maintain  an  action  for 
divorce  by  use  of  the  term  "actual."  The 
purpose  evidently  was  to  Indicate  that  per- 
manency which  the  word  "domicile"  Uoiotes, 
and  the  court  has  already  held  that  the  di- 
vorce statute  contemplates  domicile  of  the 
plaintiff  in  the  sti^te  for  a  year  preceding  the 
filing  of  the  petition,  and  domicile  in  the 
county  in  which  the  petition  Is  filed.  Car- 
p«iter  T.  Oarpenter,  30  Kan.  712,  717,  2  Pac. 
122,  46  Am.  Rep.  m 

The  findings  of  fftct  woe  stated  wltb  care 
and  dlacrlmlnatlan,  and  the  element  essential 
to  d(Hnlclle  was  not  Included.  Tbe  plaintiff's 
hu^tond  wttkt  to  , Ft  Biley,  not  of  bis  own 
choice^  but  In  o9)edlence  to  mllitarr  ordors. 
Tbe  platntUf  accompanied  bw  hosband,  and 
makes  no  clabn  ot  domicile  apart  from  tbat 
of  her  hnsband.  So  far  as  the  findings  dis- 
close, neither  one  has  any  Intention  of  abid- 
ing at  Ft  Riley  b^ond  the  asalpiment  of 
the  defendant  to  that  post  Thoe  Is  nothing 
whatever  to  indicate  permanoice  of  the  as- 
signmeat  Whenever  military  need  fw  the 
defendant  to  be  at  lUley  terminates,  be 
will  obey  the  wder  assigning  blm  to  another 
station,  and  It  Is  not  possltde  to  affirm  that 
Ft  Riley  is  the  tnja,  fixed,  permanent  home 
of  the  idaiuUlL 

In  view  of  the  foregiring,  It  Is  not  neces- 
sary to  discuss  the  subject  of  tbe  Jurisdiction 
of  tbe  state  of  Kansas  over  the  Ft  Riley 
military  reservaUmi,  and  the  question  whetii- 
er  or  not  an  officer  ct  the  army  of  Uie  United 
States  may  establish  a  domicile  on  audi  a 
reservation  Is  not  decided.  It  Is  suffldoit 
that  in  this  case  the  residence  <tf  the  plain- 
tiff on  the  Ft  RUey  military  reservati<ni  is 
temporary,  and  not  domidltary. 

Tbe  Judgment  of  the  district  court  is  affirm- 
ed. 

All  the  Justices  concurring 
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STATE  V.  DOEBELE.    (No.  23545.) 
(Snprem*  Oonrt  oi  Kansas.  Oct  8^  IfiZt) 

fSvUabua  hp  the  Court.) 

1.  latoxloatlso  liquors  ®=»236(6'/2)— Evideaos 
held  to  show  unlawful  possession. 

EvidencB  coDiidered,  and  hetd  soffidsnt  to 
establish  ths  unlawful  posseaiion  of  intoxicatiiig 

liquor. 

(Additional  SvHaiua  hp  Bditorial  Btaff.) 

2.  Intoxlosting  Ihiuort  «=>236(6i/2)— Ualawful 
possessloB  be  established  by  eircumstan- 
tlaJ  evidence. 

In  a  proBecntion  for  the  nnlawfnl  posses- 
sion of  Intoxicating  liquors,  the  fact  of  poeees- 
sion  mar  estsbllshed  by  circumstantial  evir 
dence. 

Appnl  from  District  Gonrt^  WaaUngton 

William  Doebele  was  convicted  of  unlaw- 
fully having  in  his  possession  Intoxicating 
liquor,  and  be  appeals.  Affirmed. 

Bennett  &  McFarland,  vt  WadUngttm. 
Kan.,  for  appellant 

Blcbard  J.  Hopkins.  Atty.  Qea^  and  F.  O. 
Baldwin  and  A.  J.  Freeborn,  boOi  oC  WaaAi- 
Ington,  Kan.,  for  the  State. 

POBTER,  J.  The  api)ellant,  who  holds  the 
ofilce  of  mayor  of  the  town  of  Eanover,  was 
convicted  of  the  offotae  of  unlawfnlly  bav- 
Ing  In  his  posseaslOQ  Intoxicating  liaoor. 
Bis  sole  contention  li  that  the  erldenoe  I9 
Insoffidsnt  to  establish  the  fact  of  posses- 
sion. 

[1]  The  states  evldoice  was  to  this  effect: 
On  August  9,  1939.  William  Doebele  and 
hla  brother  Edward  were  together  In  Kansas 
City,  Mo.,  leaving  tbtre  in  the  evening  <m  a 
train  for  St.  Joseph,  Ho.,  where  they  waited 
together  an  hour  and  a  half  for  a  train  to 
Hanover.  Bdward  had  eleven  quarts  oi 
wbisliy  In  two  suit  cases.  On  the  train  to 
Hanover,  the  brothers  occupied  the  same  seat 
a  part  of  the  time,  and  under  the  seat  were 
the  two  suit  cases  containing  the  liquor. 
They  arrived  at  2:30  in  the  morning  of  the 
10th,  and  went  to  William's  house.  Edward 
then  went  across  the  street  to  where  his 
brother  Henry  lived,  who  was  in  bed  asleep, 
wakened  him,  and  bad  bim  go  to  William's 
house,  where  the  three  drank  part  of  the 
whisky.  Henry  drank  too  much  and  after 
going  borne  abused  his  wife.  She  called  tho 
(.■ity  marshal  to  come  to  her  protecticm  and 
informed  him  that  there  was  whisky  in  Wil- 
liam's house  and  asked  lilm  to  get  the  sheriff 
and  have  all  three  of  the  brothers  arrested. 
The  sheriff  bad  Jast  arrived  at  appellant's 
residence  when  a  car  drove  np  in  whidi  ven 
William.  Edward,  and  George  Doebele  and 


Frank  Seebeiser.  The  AerUT  Amrad  Uwm 
the  wamnt,  and  WlIDam  said:  "There's 
nothing  to  that  at  alL  Jnstforgetlt  Itwas 
Jutt  a  little  AnOly  alhlr."  He  Inquired  whe 
started  the  prosecution.  The  sheriff  said: 
"Yon  had  some  Uqnor  last  night,  did  70a 
not?^  Edward  said,  "Tes,  we  brought  in  some 
wfalsby  last  night,  and  we  stopped  at  Henry 
Ooebele's  as  we  came  from  the  train  and 
drank  it  all  up."  William^  the  appellant, 
said:  "l^t  is  true.  We  have  no  whisky. 
We  drank  it  aU  up."  He  said  that  if  the 
sheriff  thought  there  was  any  whisky  In  the 
house  to  go  in  and  search.  He  afterwards 
withdrew  this  offer  and  refused  to  permit  a 
search  without  a  warrant  A  warrant  was 
procured  and  the  wtiisky  was  found  in  a 
doset  of  tlie  bedroom  in  William's  house. 

It  Is  argued  that  the  fact  la  undisputed 
that  the  liquor  was  placed  In  William  Doe- 
bele's  borne  without  his  knowledge  or  con- 
seat,  and  that  he  could  not  have  counseled, 
aided,  or  abetted  his  brother  in  the  commls* 
siou  ot  the  ottenwo.  We  think  there  were 
seveAl  drcumstancee  wblch  Jostifled  the 
Jury  In  aitivlnc  at  the  wdlct 

Mmreover,  the  dty  maisfaal  testlfled  that 
he  had  a  otmTersatloii  wltti  appellant  about 
hie  arrest  and  the  search  of  his  house  in 
whleh  the  appelant  complained  that  the 
marshal  shoald  have  exercised  a  little  con- 
sideration, and  could  bave  pot  off  calling  tha 
sheriff'  a  coiq>ie  of  hoars  and  tb«i  have  told 
the  parties  that  lie  was  unable  to  get  him; 
that  among  other  things,  the  aH)ellant  said ; 
"You  could  have  let  na  know  when  tbfor 
were  ctxnlng." 

[2]  The  fact  of  possessiw,  like  any  other 
element  in  the  offense  charged,  may  be  mh 
tablished  by  circumstantial  evidence. 
The  Judgment  la  affirmed. 
All  the  Justices  concurring. 


HUBBARD  V.  GARIES.   (No.  28157.)  * 
(Siq>reme  Court  U  Kansas.  Oet  8»  1931.) 

(avUahua  tf  <A«  ConrtJ 

Landlord  and  tenant  $=>324  —  Oofandaifs 
right  te  hay  mowed  from  psstare  hold  de. 
pendent  e>  faot  qnaatlon  of  |ood  husbandry. 

The  provMons  of  a  lease  of  farm  lend 
considered,  and  held,  the  qaestion  whether 
the  tenant  is  entitled  to  hay  mowed  from  pus- 
tare  land,  depends  on  whether  or  not  bis  man- 
ner of  using  the  pasture  eoastltated  good  kus- 
bandiT. 

Appeal  fnnn  District  Court,  Wabaunsee 
County. 

Action  lor  Bobert  Hubbaid  against  George 
Garies.  Judgment  for  defendant,  maA  plaia- 
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Berened  and  lemanded,  with 
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tut  appeal!. 

directbnu. 

Wheeler,  BrewBter  ft  Hunt,  at  Tixpiikti,  for 
ai^Uant. 

A.  E.  Crane,  of  Topeka,  for  ai^ieUee. 

BtJROH,  J.  The  action  waa  one  by  a 
landlord  to  recover  from  his  tenant  the  value 
of  prairie  hay  grown  on  the  leased  praises 
and  appropriated  hj  the  tenant.  The  Judg- 
ment was  for  the  defendant,  and  the  plaln- 
tur  appeals. 

The  lease  was  of  a  described  half  section 
of  land.  The  teat  reserved  consisted  of 
shares  of  crops,  with  the  exception  of  r&it 
for  the  pasture;  one-third  of  the  wheat,  two- 
ufths  of  the  com,  two-flfths  of  the  Elafflr 
corn,  cme-half  of  the  alfalfa,  one-third  of 
the  prairie  hay,  If  baled,  and  two-flfths  if 
stacked.  Specific  portiwis  of  the  land  from 
which  these  crops  were  to  be  produced  were 
not  described.  It  seems,  from  an  agreed 
statement  of  facts  on  which  Judgment  was 
rendered,  that  there  was  a  meadow  on  the 
farm,  from  which  22  tons  of  hay  were  cut 
Tlie  pasture  land  was  not  described,  but  ap- 
pears to  have  been  fenced.  The  tenant 
agreed  to  procure  stock  for  the  pasture,  not 
exceeding  4  head  for  the  acre,  and  the  land- 
lord was  to  receive  96  per  head  for  the  sea- 
son; stock  not  to  be  removed  until  pasture 
bill  was  paid.  The  acreage  of  the  pasture 
was  such  tiiat  the  tenant  was  not  allowed 
to  pasture  more  than  31  grown  animals.  He 
placed  30  head  in  the  pasture,  and  kept  them 
tbere  until  some  time  in  August,  when  he 
sold  19  of  them.  The  rmaining  11  head 
were  in  the  i)asture  for  the  full  season. 
After  the  removal  of  cattle  in  August,  the 
grass  was  not  eaten  down,  and  In  late  Sep- 
tember the  tenant  cut  from  the  pasture  46 
tons  of  hay,  worth  $15  per  ton.  He  paid 
$180  for  the  pasture,  or  at  the  rati-  of  $0 
per  head  for  30  head.  The  parties  stipu- 
late that,  if  the  plalnUfT  Is  entitled  to  re- 
cover, he  should  recover  the  value  of  one- 
third  of  the  hay.  ' 

The  tenant  admits  he  cut  46  tons  of  prairie 
hay  from  the  pasture,  but  he  says  the  prairie 
hay  r^erred  to  in  the  lease  waa  hay  on 
the  meadow  land;  he  baa  paid  in  full  for 
the  pasture,  and,  other  shares  of  crops  hav- 
ing been  delivered  or  accounted  for,  all  rent 
for  the  half  section  has  been  paid.  The  land- 
lord says  the  word  "meadow"  does  not  ap- 
pear  In  the  lease,  and  the  term  "prairie  hay" 
vrtm  not  restricted  to  hay  f  n»n  the  meadow. 
201P.-6 
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The  tenant  wai  obl^ed  to  pTocnre  stodc  for 
the  pastnre.  That  was  one  of  the  oondltion* 
of  the  lease,  and  t3ie  landlord's  share  of 
wheat,  com,  Kaffir  com,  alfalfa,  and  prairie 
bay,  wherever  cut,  t(«ether  with  the  sum 
received  for  pasture  of  atock,  formed  the 
entire  consideration  for'tlie  leasfe 

Wbm  Oie  lease  was  executed,  the  parties 
doubtAesB  nnderstood  the  rent  provisions  to 
refer  to  known  aubdivlsiMiB  of  the  land  and 
established  uses  of  those  subdlvlsionB. 
Doubtless,  mowing  the  pasture  was  not 
thoui^t  of,  and  "prairie  hay"  was  under- 
stood to  mean  hny  from  the  meadow  of 
native  grass,  as  distinguished  from  alfal&. 
Both  parties  understood  ttiat  the  tenant  was 
to  furnish  as  many  cattle  for  the  pasture 
as  it  would  sustain  without  overstocking. 
There  la  nothing  In  the  lease,  however,  which 
permits  fbe  tenant  to  convert  the  pasture  Into 
meadow.  To  do  so  would  ordinarily  consti- 
tute waste.  A  portion  of  the  herbage  of 
pastured  land  ^  returned  to  the  soli  in  ma- 
nure, uneaten  grass  returns  to  the  soil  and 
protects  and  enriches  it,  and  mowing  pas- 
ture Und  soon  teaHen  It  unfit  for  pasture. 
This  being  true,  the  tenant  should  not  be  al- 
lowed to  profit  through  a  vlolatton  of  his 
contract  resulting  in  waste,  and,  but  for  the 
stipulation  relating  to  amount  of  recovery, 
he  might  be  required  to  account  for  all  the 
hay  tak^  from  the  pasture.  If  the  tenant 
bad  plowed  up  the  pasture  land  and  planted 
it  to  corn,  he  could  take  none  of  the  corn, 
and  would  be  accountable  for  pasturage  as 
such,  and  damages  for  waste.  When  the 
tenant  delivered  proper  shares  of  the  wheat, 
com,  Kaffir  corn,  alfalfa,  and  meadow  hay, 
and  paid  for  the  number  of  cattle  the  pasture 
would  sustain,  he  discharged  his  obligation  In 
full,  provided  his  handling  of  the  pasture 
constituted  good  husbandry.  While  the  facts 
adverted  to  are  generally  true,  they  may  not 
be  pertinent  in  this  instance,  consldrring  the 
character  of  this  particular  pasture,  the  sea- 
son, and  other  circumstances.  Therefore  the 
district  court  should  determine  the  gueistiou 
of  good  husbandry  as  a  question  of  fuct, 
and,  in  the  event  the  tenant's  use  of  the 
pasture  waa  not  an  approved  use.  he  should 
account  for  the  pasture  hay  according  to  the 
stipulation;  otherwise  the  same  Judgment 
ahould  be  rendered  aa  before. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  Is  remanded,  with  di- 
rections to  proceed  as  indicated. 

All  the  Justices  concurring. 
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FARMER  V.  PURCELL.   (N*.  23350.)* 
(StQreme  Cottrt  of  Kaiuuu  Oct  8»  1921.) 

(ByUalnu  ly  fke  OourU) 

Mastar  aid  Mrvant*  «=>367  —  CewfeaaitlaM 
elalmaat  held  employee  of  IndaptBilMt  OW- 

tractor  and  not  of  nriltownor. 
The  owner  of  a  Bawmill  bad  occasion  to  re- 
move  a  qaantity  of  sawdaat  that  had  accumu- 
lated. He  arranged  for  his  employeea  to  feed  it 
into  a  chute  through  whidi  hj  an  endleaa  chain 
it  waa  oonveyed  to  an  elevated  tnn  from  which 
it  could  be  loaded  Into  wagons  by  gravity.  He 
contracted  with  a  person  to  take  it  from  the 
bin  as  fast  as  ahould  be  neeessary  to  prevent 
such  accumulatioD  there  as  to  delay  the  work, 
and  remove  it  to  a  designated  place,  in  consid- 
eration of  the  payment  of  a  fixed  price  per 
hour.  A  driver  employed  by  auch  person  was 
injured  while  attempting  to  load  a  wagon  from 
the  bin  and  sued  the  mill  owner  under  the  com- 
penaation  act  It  is  held  that  such  person  was 
an  independent  contractor  and  the  plaintilE  was 
not  an  employee  of  tiie  defendant. 

Appeal  fnnn  District  Oonrt,  Wyandotte 
Goimt7. 

Action  by  Robert  Farmer  against  Frank 
Purcell  under  the  Workmen's  Compensation 
Act  for  personal  Injuries.  Judgment  for 
^InQff,  and  defendant  appeals.  Beversed 
and  remanded,  with  directions  to  enter  Judg- 
ment for  defendant. 

L.  O.  darter,  of  Kansas  City,  tor  Farmer. 
W.  L.  Wood,  of  Kansas  Cit?,  f6r  Purcell. 

MASON,  J.  Bobert  Farmer  sued  Frank 
Purcell  under  tbe  Workmen's  Compensation 
Act  (Laws  1911,  c.  218,  as  amended  by  Laws 
1913,  c.  216)  on  account  of  an  Injury  receiv- 
ed at  a  time  the  plaintiff  claims  to  have  been 
employed  by  the  defendant.  The  principal 
ground  of  defense  was  based  upon  the  claim 
tliat  at  the  time  of  the  injury  the  plaintiff 
was  not  working  for  the  defendant,  but  for 
an  Independent  contractor.  Oeorge  E.  Hotter, 
who  was  doing  a  particular  piece  of  work 
for  the  defendant  under  a  special  agremoit. 
The  plaintiff  recovered  judgment  and  the 
defendant  appeals,  his  chief  contention  being 
that  the  evidence  did  not  support  a  finding 
that  the  phiintiff  was  in  his  employ.  The 
case  was  submitted  to  the  Jury  under  an  in- 
struction that  if  Holter  was  an  independent 
ctmtractor  the  plaintiff  could  not  recover. 

There  is  no  substantial  conQlct  in  the 
evidence  bearing  upon  the  Question  at  issue. 
The  material  facts  as  established  by  the  evi- 
dence introduced  by  the  plaintiff  may  be 
thus  summarized: 

The  defendant  bad  for  some  years  been 
operating  a  sawmill  and  factory.  A  large 
quantity  of  sawdust  had  accumulated  on  the 
premises  and  which  be  desired  to  have  re- 
moved. He  caused  to  be  constructed  an  ele- 


vated bin  holding  about  ftrar  wsgonloads  in- 
to which  the  sawdust  was  conveyed  ttamgti 
a  diato  by  an  endless  diain.  Em^oyeea  of 
the  defmdant  fed  the  sawdust  into  tlie  con- 
veyor by  meaiu  of  hoii»diaiiu  Bcrapen. 

The  bin  referred  to  vaa  so  arranged  tbat 
a  wagtm  could  be  driven  nnder  it  and  filled 
wlUi  Bawdoflt  by  drawtog  out  a  sUde  by 
means  of  a  handle  made  of  a  piece  of  belting 
or  rubber  hose.  The  defendant  by  his  snpec- 
intendent  mtered  Into  an  agreement  with 
Holter  to  pay  talm  |2  an  hour  to  hanl  the 
sawdust  away  tarn  Ow  bin,  to  take  it  away 
as  fiist  aa  It  waa  fed  into  the  bin  iETespeo> 
tive  of  how  many  teams  this  would  require, 
to  keep  the  bin  clear  so  ICMng  as  the  woA  lO. 
removing  the  heap  of  sawdnst  lasted.  H<d- 
ter  arranged  with  O.  H.  Oroomer  to  share 
the  work  with  him  on  a  flfty-flfty  basis.  The 
work  was  done  in  aocmdanoe  with  this 
agreemmt  Holter  and  Orooner  each  frn^ 
nished  one  wagwi  and  team.  Holter  hired 
the  plaintiff  to  drive  his  wagim  a  part  of  tiie 
time,  paying  him  SB  cents  an  hour,  or  $3.60 
a  day.  The  defendant  paid  Holt^  and 
Groomer  by  c3ie(^  running  to  them  Jointly, 
and  Holter  paid  the  plaintiff.  The  plaintiff 
was  injured  in  this  manner:  He  drove  the 
wagon  under  the  outlet  of  the  bin  and  un- 
dertook to  draw  the  slide.  As  be  did  so  the 
handle  broke  and  he  fell  from  ttie  wagon  to 
the  ground.  In  the  original  agreement  be- 
tween the  defendant's  snperintendent  and 
Holter,  it  was  speciHed  that  the  sawdust  was 
to  be  dumped  one  wagonload  deep  dear 
across  the  tract  on  which  It  was  to  be  de- 
posited.  Afterwards  the  sujwrlntendent,  see- 
ing that  If  this  were  done  there  would  not 
be  enough  sawdust  to  fill  up  some  low  plac- 
es, asked  Holter  to  fill  up  one  of  them  first 
and  this  was  done.  He  also  asked  to 
have  a  few  of  the  loads  dumped  in  the  lum- 
ber yard  to  make  a  road,  and  this  also  was 
done— according  to  his  testimony  as  an  ac- 
commodation to  him.  Except  as  has  been 
stated,  the  defendant  or  his  superintendent 
exercised  no  control  over  the  manner  In 
which  the  work  of  hauling  away  the  sawdust 
was  carried  on.  The  superintendent  testi- 
fied that  he  could  have  discharged  Holter  if 
he  had  failed  to  comply  with  his  contract 
to  ke^  the  bin  empty. 

We  do  not  regard  these  facts  as  establish- 
ing the  relation  of  employer  and  employee 
between  the  defendant  and  the  plaintiff. 
There  Is  nothing  to  suggest  any  want  of  good 
faith  In  the  arrangement  entered  Into  be- ' 
tween  the  defendant  and  Holter,  such  as 
characterized  the  contract  passed  upon  In 
Kelson  V.  Cement  Co.,  &l  Ean.  797,  116  Pac. 
578 ;  nor  was  the  work  in  which  the  plaintiff 
was  engaged  intrinsically  dangerous,  as  In 
the  case  of  the  mining  operations  Involved 
in  Laffery  v.  Gypsum  Co.,  83  Kan.  349,  111 
Pac  49S,  45  L.  B.  A.  (N.  8.)  930,  Ann.  Caa. 
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1012A,  500.  The  carrying  away  ot  the  saw- 
dust was  not  a  conUnuous  featnre  of  the 
ordinary  operation  of  the  defendant's  bual- 
ness.  Such  en  amount  of  sawdust  had  ac- 
cumulated that  It  became  necessary,  or  at 
all  events  desirable,  that  It  should  be  re- 
mored.  The  defendant  arranged  for  his  em- 
ployees to  do  the  work  necessary  to  convey 
it  to  the  elevated  bin,  and  contracted  with 
HoIt«r  at  a  fixed  rate  per  hour  to  see  that 
It  was  removed  from  the  bin  to  the  dumping 
ground  test  enough  to  prevent  a  delay  In  the 
work.  The  means  of  removal — ^the  number 
of  wagons  used  and  the  selection  of  drivers 
— wore  left  with  Holter.  The  agreement 
covered  the  getting  the  sawdust  away  from 
the  Mn  during  the  wh<de  period  occupied  by 
the  operation  of  removing  it  from  Its  origi- 
nal position.  The  testimony  was  that  Hol- 
ter could  have  been  discharged  at  any  time, 
If  he  had  failed  to  carry  out  his  contract; 
the  necessary  implication  being  that  he  had 
a  right  to  contlQue  the  work  so  long  as  it 
lasted  provided  he  lived  up  to  his  agreement 
Groomer  testified  that  he  and  Holter  con- 
tinued to  work  till  they  got  throi^h  tbe  job ; 
Holtjef,  that — 

"They  [referring  to  the  defendant]  took  all 
the  sawdnst  out  they  was  going  to  take  out; 
they  changed  their  minda  and  didn't  take  It  all 
out,  and  laid  the  teami  oftJ* 

To  the  question  thus  asked  by  the  plaln- 
tlif  (on  direct  examination),  "Well,  were 
you  discharged  or  did  you  quit?"  Holter 
answered:  "We  were  not  discharged;  we 
were  laid  of^  finished  up."  There  was  no 
other  evidence  on  that  feature  of  tbe  case. 
The  defendant  had  no  control  over  or  inter- 
est in  the  methods  employed  by  Holter;  he 
was  concerned  only  with  the  results  reached 
— the  keeping  of  the  bin  empty  (or  In  con- 
dition to  receive  the  sawdust  as  It  was  fed 
In  by  the  conveyw)  and  the  dumping  of  the 
sawdust  In  the  place  that  had  been  designat- 
ed. The  later  indication  of  a  somewhat  dif- 
ferent place  lor  the  disposal  of  a  few  loads, 
acquiesced  In  by  Holter,  whether  as  an  ac- 
commodation or  in  recognition  of  a  right  on 
the  part  of  the  defendant  to  make  such 
cbange,  did  not  In  our  judgment  amount  to 
such  a  control  of  the  method  of  reaching 
the  result  sought  as  to  be  inconsistent  with 
the  theory  of.nu  Independent  contract  Hol- 
ter was  at  liberty  to  use  his  own  teams  or 
those  of  some  one  else;  to  drive  them  him- 
self or  hire  any  one  be  might  choose  for  the 
purpose;  and  to  do  as  he  saw  fit  with  his 
time,  his  Implements,  and  his  employees,  so 
long  as  he  prevented  the  undue  accumulation 
of  the  sawdust  in  the  bin,  and  procured  its 
deposit  In  the  proper  place  on  Its  removal 
therefrom. 

We  do  not  deem  It  advisable  to  review  the 
many  cases  presenting  facts  more  or  less 
■InUar  to  those  here  Involved,  some  falling 
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on  one  side  of  the  line  and  some  on  the  other. 
k  recent  summary  of  the  effect  of  the  de- 
dsiong  Is  to  be  found  In  tbe  article  on  In- 
dependent Contractors  in  Ruling  Case  Law 
(14  R,  C.  Ll  65-1(^),  and  many  cases  Involv- 
ing the  principle  as  applied  to  the  Wtn^- 
men's  Compensation  Act  are  collected  In  1 
Honnold  on  Workmen's  Compensation,  |  66. 
The  determining  consideration  Is  whether 
or  not  there  was  a  control  of  methods  as 
distinguished  from  results,  and  we  conclude 
that  Holter  was  an  Independent  contractor 
and  that  the  plaintiff  was  not  an  employee 
of  the  defendant.  It  follows  that  there  can 
be  no  recovery  In  this  proceeding. 

We  are  not  called  upon  to  determine 
whether  the  defendant  might  be  liable  not- 
withstanding the  plaintiff  was  the  employee 
of  an  independent  contractor,  under  the  por- 
tion of  the  Compensation  Act  which  reads: 

"Where  any  person  (in  this  section  referred 
to  as  principal)  undertakes  to  execute  any  work 
which  is  a  part  of  hia  trade  or  busineas  or 
which  be  has  contracted  to  perform  and  con- 
tracts with  any  other  person  (in  this  section 
referred  to  as  the  contractor)  for  the  execu- 
tion by  or  under  the  contractor  of  the  whole 
or  any  part  ot  tbe  work  undertaken  by  the 
principal,  the  prlndpal  shall  be  liable  to  pay 
to  any  workman  employed  in  the  execution  oiE 
the  work  any  compensation  under  this  act 
which  he  would  have  been  Uable  to  pay  if  that 
workman  had  been  immediately  employed  by 
him.  •••(d)  This  section  shall  not  apply 
to  any  case  where  the  accident  occurred  else- 
where than  on  or  In,  or  aboat  the  premises  on 
which  the  principal  has  undertaken  to  execute 
work  or  which  are  otherwise  under  his  control 
or  management,  or  <m,  in,  or  about  the  execu- 
tion oi  such  work  under  his  control  or  man- 
agement** Gen.  Stat.  1915.  S  6898. 

The  instruction  of  the  trial  court  that  no 
recovery  could  be  bad  If  Holter  was  an  in- 
dependent contractor  has  not  been  challrag- 
ed,  but  bas  been  accepted  as  the  law  of  the 
case.  The  matter  is  mentioned  only  in  or- 
der that  the  decision  may  not  be  regarded  as 
placing  an  Interpretation  upon  the  statutory 
provisions  Just  quoted. 

If  the  action  were  one  for  an  Injury  to  the 
plaintiff  through  the  negligence  of  the  de- 
fendant, an  entirely  different  question  would 
be  presented.  Railroad  Co.  v.  Madden,  77 
Kan.  80,  93  Pac.  686,  17  I*  R.  A.  (N.  S.)  788 ; 
14  R.  C.  li.  81. 

The  plaintiff  contends  that  error  affect- 
ing the  amount  of  the  judgment  was  commit- 
ted against  him,  but  as  we  hold  that  no  cause 
of  action  was  established,  it  is  not  necessary 
to  determine  what  would  have  been  the  prop- 
er basis  of  recovery  if  oar  condurton  In  that 
regard  had  been  different 

The  judgment  is  reversed  and  the  cause 
is  remanded,  with  directions  to  render  Judg- 
ment for  the  defendant. 

All  the  Justices  concurring. 
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STATE  T.  KIPER8.   (NO.  23120.}* 
(Supreme  Court  of  Kimtu.  Oct  8^  1921.) 

fSvlJaUu  ly  the  OourtJ 

1.  Crtnlial  law  «»«03(7, 12)— Wtiaro  appU- 
oatloa  dM  aot  ahow  tostlmoay  expeeteri  from 
absent  witaeso,  sapplemantal,  unvarifled  ap- 
plieatloa  did,  oontlnuanca  properiy  denied. 

Tn  a  criminal  action,  a  verified  application 
for  R  continuance  on  account  of  the  absence  of 
a  witness  failed  to  show  to  what  the  witness 
would  testify;  in  a  supplemental  oral  applica- 
tion afterward  made,  the  evidence  of  the  ab- 
sent witneas  vaa  aet  out,  but  tha  aupplemeutal 
application  was  not  sworn  to  nor  verified. 
Held,  that  it  was  not  error  to  deny  a  cimtin* 
uanee. 

2.  Criminal  law  «=>404(r)— in  proaeontioa  for 
atatntory  rape,  it  la  aet  error  to  pamlt  ohlld 
to  be  axbibitad  to  ibe  Jnry. 

In  a  prosecotton  for  rape  by  carnally  and 

unlawfully  knowing  a  female  under  the  a^e 
of  18  years,  it  is  not  error  to  permit  the  child 
BeROtten  by  the  unlawful  intercourse  to  be  ex- 
hibited to  the  Jury  where  the  child,  at  the  time 
it  ia  so  exhibited.  Is  more  than  one  year  old. 

3.  Crlnlaal  law  «33430— CartHlcata  of  birth 
of  child  of  aalawfui  laterooarae  held  adnia- 
slble. 

It  is  not  reversible  error  to  admit  in  evi- 
dence a  certified  copy  of  a  certificate  of  birth 
made  by  an  attending  physician,  where  he  on 
the  stand  teatifles  that  he  obtained  from  the 
defendant  bi  a  conversation  with  him  all  the 
information  from  which  the  facta  stated  in  the 
certificate  were  derived,  and  details  Oia  con- 
versation, which,  if  the  testiniony  ia  true,  ea- 
tabliahea  tha  facta  stated  in  the  certificate. 

4.  Criminal  law  <8=3564(l)— Evidence  held  to 
show  orlaia  committed  witMa  coua^. 

There  was  evidence  snffident  to  justify  the 
Jury  in  flndinir  that  the  offense  had  been  com- 
mitted In  Butler  coun^. 

Appeal  from  District  Court,  Butler  Cotmty. 

Antbony  E.  KIpera  was  convicted  of  stat- 
utory rape,  and  he  appeals.  Alfirmi'^. 

Chas.  W.  Stelger  and  I-eydlR.  Geddea  & 
Qrant,  all  of  Et  Dorado,  for  appellant. 

Ilichord  J.  Hopkins,  Atty.  lieu.,  Arch  F. 
WilUams,  of  El  Dorado,  and  Stanley  C  Tay- 
lor, of  Ansnsta,  for  tbe  SUte. 

MABSHAIiL,  J.  Tlie  defendant  appeala 
from  a  conviction  for  rape  toy  carnally  and 
unlawfully  knowing  a  female  under  the  age 
of  18  years. 

[11  1.  It  la  urged  that  the  court  committed 
error  in  refttslng  to  grant  a  continuance  on 
the  application  of  the  defendant  The  action 
had  been  twice  tried;  each  trial  had  resulted 
in  a  failure  of  the  jury  to  agree  upon  a  ver- 
dict The  trial  which  resulted  in  a  codvIc- 
aon  commenced  on  March  4.  19^0.  Ou  that 
day  the  defendant  presented  an  application 


for  a  continuance  on  the  grotmd  of  the  ab- 
sence of  Mrs.  John  Elpera,  who  had  been 
subpcenaed,  but  who  at  the  time  was  d<^, 
and  unable  to  attend.  That  appUcatlm  waa 
verified,  but  It  was  denied.  Mrs.  John  Kip- 
era  and  Lola  Klpers  had  beoi  witness^  on 
one  or  the  other  or  both  of  tbe  former  triala. 
Tbe  evidence  ot  Mrs.  John  Klpers  given  at 
a  former  trial  was  read  to  the  Jury.  The 
plaintiff,  by  leave  of  court,  over  the  objection 
of  tbe  defendant,  indorsed  tbe  names  of  cer- 
tain witnesses  on  the  Information.  The  de- 
fendant then  orally  renewed  bis  application 
for  a  continuance,  and  stated  as  an  addi- 
tional grouud  therefw  that  Lola  Klpers,  who 
bad  beat  subpcenaed,  could  not  attaid  on  ac- 
count of  the  siclmess  of  her  8  months  old 
child,  and  tlmt  the  testimony  of  thia  witneas 
waa  dedred  to  refute  the  testioMmy  of  wit- 
nesses whose  names  bad  been  on  that  day  in- 
dorsed on  the  information.  The  statemects 
In  tile  rmewed  ap^Ucation  were  not  sworn  to 
nor  verified,  and  tlie  application  was  agaiu 
denied.  The  platntilE  then  made  ita  trial 
statement  at  the  condualoa  of  which  the  fol- 
lowing transpired; 

"By  Attorney  Oeddea,  for  Defendant:  Id 
view  of  the  statement  of  the  attorney  for  the 
state,  the  defendant  now  asks  leave  to  add  a 
statement  of  what  the  witness  Lola  ICpars 
would  testify  to  if  present  auch  statement  to 
be  added  to  the  application  of  the  defendant 
for  a  continuance.  This  statement  goes  in  aa 
additional  grounds  for  a  continuance ;  that 
the  witness  Lola  Kipers  would  testify,  if  pres- 
ent, that  the  information  given  to  the  attend- 
ing physician  with  reference  to  the  paternity 
of  the  diQd  was  pven  by  her,  and  not  by  the 
defendant  Anthony  Kipers. 

"By  the  Court:  That  goes  in  as  a  part  of 
the  other  applicatioD.  and  there  ia  no  need  of 
any  further  ruling  on  It 

"Tij  Attorney  Geddes:  No  need  of  any  fur- 
ther ruling." 

On  the  trial  the  attending  lAysldan  tMti- 
fied  that  be  obtained  information  as  to  tbe 
paternity  of  tbe  child  from  Anthony  Kipers, 
tbe  defendant.  Tlie  testimony  irf  Lola  Kip- 
ers given  at  a  former  trial  was  read  to  the 
Jury.  Neither  of  the  first  two  applications 
presented  the  evidence  of  the  absent  witness 
In  such  a  form  that  It  could  be  read  as  the 
deposition,  and  the  last  one  was  not  awoni 
to  nor  verified.  Continuances  In  criminal 
actions  are  granted  "for  like  <:iiuses  snd  un- 
der the  nice  circumstances  as  in  dvil  cases." 
Crim.  Code,  |  210  (Gen.  St  1915,  {  8124).  In 
civil  actlona  an  a]n>Ucatlon  for  a  continuaDce 
on  the  ground  of  the  absence  of  evidence 
must  be  made  by  aflidavit,  must  show  the 
luateriaiity  of  the  evidence  expected  to  be 
olitaiued.  and  must  show  what  the  applicant 
believes  "the  witneas  wlU  prove." 

"If  thereupon  the  adverse  party  will  consent 
that  on  the  trial  the  facts  alleged  in  the  affi- 
davit sbRll  he  read  and  treated  as  the  depoal- 
tion  of  the  absent  witness,  or  that  the  tacta  in 


>For  othtr  caaw  sat  same  topic  and  KKY-NUMUtlU  la  aU  Kay-Numbered  Olceau  and  Indtxas 

•Rebecrlng  denied  November  18.  1921.  ^  . 
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relation  to  other  evidence  shall  b«  taken  as 
pruved  to  the  extent  alleged  In  the  affidavit, 
so  coDtiiiaance  shall  be  granted  on  the  ground 
of  the  absence  of  sach  erldenee."  Civ.  Code, 
I  315  (Gen.  St.  1915.  f  7217). 

None  of  the  applIcaHons  complied  with  the 
statute,  and  for  that  reason  it  was'  not  error 
for  the  court  to  refuse  to  f^rant  a  continuance. 

[Jl  2.  The  person  against  whom  the  crime 
Is  alleged  to  have  been  committed  was  Hazel 
Brtie  Klpers.  She  gave  birth  to  a  dilld  on  De- 
cember 30,  1916,  and  died  a  few  days  there- 
after. The  trial  occurred  more  than  a  year 
after  the  birth  of  the  child.  It  was  exhibited 
to  the  jury  over  the  objection  of  the  defraid- 
ant,  who  urges  that  as  error.  Although  there 
Is  a  sharp  division  of  the  authorities  on  the 
subject,  this  court  has  declared  that  a  child 
may  be  exhibited  to  a  jury  for  the  purpose 
of  establishing  paternity  In  bastardy  cases. 
State  ex  rel.  v.  Browning,  96  Kan.  540,  152 
Pac.  672,'  Why  the  same  thing  cannot  be 
done  In  a  rape  case  Is  not  readily  perceived. 
Many  authorities  state  that  It  can  be  proper- 
ly done,  although  again  there  Is  a  conflict 
in  the  decisions.  22  R.  G.  L.  1202  ;  33  Cyc 
1477. 

[3]  3.  A  certlfled  copy  of  the  birth  certifl- 
cate,  as  tt  was  on  file  with  the  board  of 
health  of  the  state  of  Kansas,  was  intro- 
duced in  evidence,  and  was  presented  by  L. 
P.  Kissler,  an  officer  from  the  board  of 
health,  who  testified  that  It  was  an  exact  copy 
of  the  original  certificate  on  ^e.  The  intro- 
dnctlcm  of  that  certificate  is  urged  as  error. 
The  attending  physician  testified  that  he 
made  out  the  certificate,  that  he  obtained 
from  the  defendant  the  Information  from 
which  he  made  out  the  certificate,  and  de- 
tailed the  conversation  in  which  the  Infor- 
mation was  given.  The  abstract  discloses 
the  following: 

"By  the  Court:  Tell  the  jury  what  informa- 
tion be  gave  yoo.  A.  Well,  I  asked  him  what 
township,  and  he  said  'Murdock.'  And  I  asked 
him  his  full  name,  and  he  aald  'Anthony  E. 
Ejpers;  residence,  Benton;  color,  white;  age 
at  last  birthday,  31;  birthplace,  Potomac,  111.; 
occupation,  farming.'  I  filled  this  in.  It  says: 
'Number  in  order  of  births,'  and  I  put  in 
■Number  1.'  I  do  not  know  whether  this  was 
correct  or  not,  but  it  was  the  first  child  by 
this  mother,  and  the  full  maiden  name  of  the 
mother  was  'Hazel  Halsey;  residence,  Ben- 
ton; age  at  last  birthday,  19;  birthplace, 
Xtoofclas,  Kan.'   •   ♦  ♦ 

"By  the  Court:  Did  the  defendant  say  any- 
thing to  you  abont  who  was  thp  father  of  this 
child?    A.  We  did  not  diseuss  that  at  all. 

**Q.  Nothing  said  al>out  that  at  all?  A.  On- 
ly the  first  question  that  I  asked  him  before  I 
fined  this  out. 

**Q.  What  was  that  first  question?  A.  I 
asked  him  ff  he  was  married.  And  he  said. 
Tee.'  and  then  fae  gave  me  his  name  as  father 
«f  the  child." 

It  the  certificate  was  Improperly  admitted 
In  crrideno^  the  testlnumy  of  the  attend- 
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lug  phyaldan  rendered  immaterial  any  er^ 
ror  that  had  been  committed  In  its  admission. 

[4]  4.  It  la  urged  that  the  court  committed 
error  In  overruling  the  defendant's  demurrer 
to  the  plalntifTs  evidence.  It  has  often  been 
said  that  a  demurrer  to  the  evidence  is  not 
proper  in  criminal  cases.  The  question  that 
the  defendant  urges  under  this  head  Is  that 
there  was  no  evidence  to  prove  that  the  of- 
fense had  been  committed  in  Butler  county. 
There  was  no  direct  evidence  as  to  the  com- 
mission of  the  offense;  the  evidence  was  ei- 
ther circumstantial  or  was  contained  in  ad- 
missions of  the  defendant.  The  defendant 
and  his  children  and  Hazel  Belle  Kipers  liv- 
ed In  the  same  house  at  the  defendant's  home 
in  Butler  county.  The  mother  of  the  defend- 
ant had  adopted  Hazel  Belle  Kipers  when  the 
latter  was  a  small  child,  and  she  had  been 
raised  In  the  family  with  the  defendant  and 
three  other  boys.  The  husband  of  the  adopt- 
ing mother  had  died,  and  the  mother  had 
remarried.  The  defendant  and  his  family, 
consisting  of  a  wife  and  some  children,  had 
moved  from  Chicago  to  the  home  of  his  moth- 
er  in  Butler  county,  where  his  wife  died. 
After  the  death  of  hia  wife  his  family  con- 
sisted of  his  children  and  his  adopted  sister. 
The  wife  of  one  of  the  brothers  of  the  de- 
fendant lived  with  him  a  part  of  the  time. 

At  the  time  of  the  birth  of  the  child  the 
members  of  the  family  of  the  defendant  were 
sick  with  the  "flu,"  and  he  had  difficulty  in 
getting  any  of  the  neighbors  to  render  any 
assistance.  The  testimony  of  one  witness,  a 
neighbor,  as  set  out  In  the  abstract,  was  in 
part  as  follows: 

"I  saw  him  again  that  night  at  my  bouse;  he 
came  over  after  some  milk.   I  asked  him  bow 

they  were,  and  he  said  they  were  pretty  sick, 
and  he  said  if  some  one  would  go  in  there 
and  cook  for  them,  that  the  kids  were  starv- 
ing, and  nobody  said  nothing.  When  he  went 
away,  or  just  before  he  went  away,  he  said 
that  he  guessed  they  could  lay  there  and  kick 
the  bucket  I  told  him,  I  says,  'Now,  Tony, 
if  this  is  a  confinement  we  will  go  In  and  help 
you  and  do  all  we  can  but  if  It  is  tiie  flu  we 
do  not  want  to  run  into  it,'  He  said  nothing. 
Mrs.  Wilson  and  I  went  over  about  8  o'clock; 
we  did  not  go  in  the  house  at  first.  I  talked 
with  Tony;  I  said,  'Now,  Tony,  you  have  got 
to  come  across,'  and  I  said,  if  it  is  a  confine- 
ment case,  we  will  go  in  and  help,  bnt  if  it  is 
the  flu  we  do  not  want  to  run  into  it;  and  he 
says  it  is  not  time  for  anything  like  that  yet. 
He  wanted  me  to  get  some  one  to  go  in  there, 
and  I  went  to  Georpe  Pitcher's,  and  my  wi^e 
and  I  and  Bertha  Pitchpr  went  hack  to  the 
Kipers  home,  and  went  into  the  house;  this 
was  about  half  past  0;  I  went  into  the  Icitchen 
and  the  women  went  into  the  room  wherp 
Hazel  wns.  Anthony  said  he  wonted  me  to 
get  a  doctor.  We  were  in  the  kitchen  at  the 
Kiper  home  when  that  conversation  took 
place,  I  went  to  Mr.  Phares  and  got  Dr. 
Hurd,  at  Benton,  but  he  did  not  come  out.  I 
went  back  to  the  house,  and  the  baliy  lind 
been  horn.  At  that  t'me  T  had  a  conversation 
with  Kipers,  and  I  says,  "Tony,  you  know  that 
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yoii  onglii  not  to  btre  done  tMs/  and  he  says, 
'Why?*  Bni  he  wajm,  'W«  are  married,*  and  I 
thought  then  it  was  none  of  toy  buainess." 

Another  witness  testified  to  hearing  a  state- 
ment made  by  the  defendant  at  a:  place  where 
threshing  was  being  done,  in  which  the  de- 
fendant In  substance  stated  that  he  was  hav- 
ing illicit  Intercourse  with  some  one,  not 
named,  at  his  home.  The  defaidant  denied 
making  these  statements,  but  the  evidence  of 
the  witnesses  who  testified  concerning  them, 
and  the  undisputed  evidence  concerning  the 
place  of  residence  of  the  defendant's  family, 
and  his  relationship  to  them.  Justified  the 
Jury  in  finding  that  the  offense  was  commit- 
ted in  Butler  county. 

The  judgment  Is  affirmed. 

All  the  Justices  concarrin& 


FIELDS  V.  ALLEN  COUNTY  INV.  CO. 
(No.  23128.) 

(Supreme  Court  of  Kansas.   Oct.  8,  1921.) 

(Syllahfu  hv  the  Court.} 

Mortgages  «=»280(4)— Phrase  to  "accruing  In- 
terest" thereof  related  to  Interest  after  con- 
tract date,  and  not  that  previously  earned; 

"aocrued  interest." 
PlaintifE  bought  a  farm  from  defendant  and 
assumed  a  mortgage  thereon.   The  deed  which 
plaintiff  'accepted  contained  a  recital; 

"All  of  said  mortgages  bearing  date  of  Sep- 
tember 2,  1918.  due  September  1,  1023,  at  6 
per  cent,  semiannn^  interest,  payable  to  J.  L. 
ifettyjohn  &  Company,  of  Olathe,  Kansas,  to 
accruing  interest  thereof,  all  of  said  mortgages 
grantee  assumes  and  agrees  to  pay  as  part  of 
the  purchase  price  of  said  premises." 

The  contract  was  made  February  11,  1919, 
and  on  March  1,  1919.  the  semiannual  Interest, 
$24ft,  became  due,  and  plaintiff  paid  It  to  pre- 
vent foreclosure,  and  sued  to  recover  the  sum 
paid.  HeM.  as  against  a  demurrer  to  plain- 
tiff's evidence,  that  the  phrase,  "to  accruing 
interest  thereof,"  related  to  the  ^nte^es^  which 
would  accrue  after  February  11,  1019,  and 
that  this  phrase  was  not  suFiceptible  of  an  In- 
terpretation that  the  plaintiff  bound  himself 
to  pay  that  portion  of  the  semiannual  Interest 
which  had  already  accrued— had  already  been 
enmed---when  the  contract  was  made. 

[Kd.  Note.— For  other  definitions,  see  Words 
and  FhrasoB.  Accming  Interest.] 

Appeal  from  District  Court,  Allen  County. 

Action  by  J.  E.  Fields  against  the  Allen 
County  Investment  Company.  Judgment  for 
defendant  on  demurrer  to  evidence,  and 
plaintiff  appeals.  Reversed,  and  remanded 
for  new  trial. 

Q.  R.  Gard  and  S.  A.  Qard,  both  of  lola, 
tor  appellant. 

Apt  &  Apt,  of  Iota,  for  appellee. 


DAWSON.  J.  The  pUdnttff  boosfbt  a  mort- 
gaged farm  from  the  defimdant  at  an  agreed 
price,  and  shortly  thereafter  the  sranlannual 
Interest,  ^40,  feU  due,  which  ptaintlfl  had 
to  pay,  and  in  this  actltui  he  seeks  retmbaTse- 
meuL 

The  defendant  adverttaed  tbe  flarm  for 
sale  by  drcatar  letter  In  January,  191ft 
Plaintiff  answered  this  letter  by  correspond- 
ence, and  by  telephime  and  other  eonversa- 
tiona.  On  Februaiy  11,  iSlA,  a  deal  was 
closed  whereby  die  plaintiff  was  to  assume 
an  $8,000  mortgage  on  the  farm,  give  a  sec- 
ond mortgage  on  it,  and  pay  914200  In  cash. 
Plaintiff  planned  to  let  a  third  party,  D.  a 
Hall,  have  the  farm,  and  Ball  was  to  exe- 
cnte  the  second  mortgage  This  was  ex- 
plained to  the  defendant  and  apparently  It 
Bcqniesced  therein.  Plaintiff  paid  the  agreed 
sum  of  $1,200  by  a  check  on  a  distant  bank, 
and  until  it  was  duly  honored  tbe  defend- 
ant's agent  and  depositary  wonld  not  sarren- 
der  the  deed  from  the  defoidant.  This  and 
similar  detaCs,  such  as  the  necessary  time 
to  record  Hall's  second  mortgage,  ddayed 
the  completltm  of  the  transaction  nntU  about 
the  last  of  February,  1^.  The  deed  from 
the  defendant  recited  that  It  was  given  sub- 
ject to  mortgages  aggregating  $8,000 — 

"all  of  said  mortgages  bearing  date  of  Sep- 
tember 2,  1918.  due  September  1.  1923,  at  6 
per  cent,  semiannual  Interest,  payable  to  J.  L. 
Pettyjohn  &  Co.,  of  Olathe,  E^sas,  to  accru- 
ing interest  thereof  all  of  said  mortgages 
grantee  assumes  and  agrees  to  pay  as  part  of 
the  purchase  price  of  said  'premises.** 

On  March  1,  1919,  the  semiannual  Interest 
on  the  first  mortgages  fell  due;  plaintiff  paid 
this  amount,  $240,  to  prevent  foredosnre, 
and  now  sues  for  Its  recovery. 

Defendant's  answer  set  up  the  documents 
and  correspondence,  and  the  deed  containing 
a  recital  of  the  grantee's  assumption  of  the 
mortgages  which  recital  also  Included  the 
words,  "to  accruing  Interest  thereof,"  and 
the  plaluBfTs  acceptance  of  the  deed. 

The  oral  evidence  for  plaintiff  added  noth> 
lug  material  to  the  matters  pleaded,  or  to 
the  documentary  evidence,  including  the  re- 
cital in  the  deed,  which  he  had  accepted. 
He  testified  that  he  noticed  t^ie  words,  "to 
accruing  Interest  thereof,"  but  did  not  know 
what  they  meant: 

"A.  I  did  not  understand  it.  Mr.  Gray 
(banker)  and  I  looked  over  it  and  we  tried  to 
see  if  it  meant  the  past  or  future,  and  we 
could  figure  nothing  out  but  the  future,  'to  ae- 
cruing  interest.' 

"Counsel  for  defendant:  We  object  as 
wholly  incompetent. 

"By  the  Court:  Sustained." 

Defendant's  demurrer  to  plalntUTs  evi- 
dence was  sustained,  and  plaintiff  appeals. 

There  is  something  wroi^  here.  Ptalntlff 
bound  himself  to  assume  the  mortgagee  and 
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"to  accruliis  Interest  theieof;  and  wUle 
Uiis  phrase  is  otwcnre  and  in^amiDatlcal,  it 
certainly  is  not  ao  Ind^ilte  and  clumsy  as 
to  be  8nsoq>tlUe  of  an  Interpretation  that 
plaiutlir  boond  himBdt  to  pay  the  Intexest 
wfaliai  had  alrrady  aocmed.  Almost  the  en- 
tire snm  of  (240  had  accrued  when  the  deal 
was  made  on  February  11.  Only  a  few  dol- 
lars of  the  9240  which  would  be  due  on 
Uarch  1  were  yet  to  accrue^  Nothing  is 
more  common  in  the  commercial  world  than 
the  offer  of  interest-bearing  securities  "at  par 
and  accrued  interest"  In  such  purchasea 
and  sales  a  computation  is  made  as  to  what 
part  of  the  Interest  is  already  earned  or  has 
•deemed,"  and  what  part  of  It  has  still  to 
accme — "the  accruing  Interest  thereof'— be- 
fore the  next  Interest  paying  period,  tn 
common  parlance,  accrued  interest  does  not 
mean  past-dne  Interest;  it  simply  means 
earned  interest;  and  accruing  Interest  is  that 
which  is  being  earned  in  the  present  time, 
and  which  la  still  to  be  earned  during  the 
period  yet  to  run  until  the  date  teed  for 
payment. 

We  note  the  defendant's  citations,  and  have 
carefully  read  Gross  v.  Partenhelmer,  1B9 
Pa.  556,  28  Atl.  370,  but,  ae  we  construe  this 
particular  contract,  with  all  the  light  avail- 
able  up  to  the  point  of  the  interporttion  of 
defendant's  demurrer,  the  plaintilf,  by  the 
acceptance  of  the  deed  with  its  rentals  of 
his  assumption  of  the  mortgapes  and  "to  ac- 
cruing interest  thereon,"  bound  himself  tmly 
to  pay  the  Interest  accruing  after  the  con- 
tract was  made,  and  did  not  otdigate  bims^ 
to  pay  the  interest  which  had  already  ac- 
crued. 

This  necessitates  a  rcTersal  of  the  Judg- 
ment on  the  demurrer,  and  that  the  cause  be 
remanded  for  a  new  trial. 

Rerersed. 

All  the  JnsticM  concnrrlns. 


CLARK  V.  EATON  st  al.  (No.  22981.)* 
'  In  ra  SPRUENff  ESTATE. 
(Btvrone  Court  of  Kansas.  Oct.  8, 1921.) 

(SyHabua  hf/  the  Court.) 

1.  LInltatlen  of  actions  «=9ig7(4)  —  Evidence 
held  to  show  orsdlt  keeping  statute  from  rnn- 
afng. 

The  evidence  tended  to  show  a  credit  on 
the  daimaot'B  account  which  kept  the  3-year 
statute  of  limitation  from  ninniDg. 

2.  Exaeotors  and  administrators  <gs»225{I)  — 
Claimant  waiting  over  two  years  and  50  days 
after  debtor's  death  before  procuring  ap- 
pointment of  admlfllatrator  held  preoluM 
from  reooverlng. 

The  daimaBt  waited  more  than  2  years  and 
fiO  days  from  the  death  of  the  decedent  .to  pn>> 
mrc  the  appdntment  of  an  adminiBtrator  to 
whom  hia  daim  could  be  presented,  and  t^ere- 
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fore,  following  Hoover  v.  Hoovet's  Estate,  104 
Kan.  635,  180  Pac.  276,  and  cases  dted,  it  la 
h(M  he  is  thereby  precluded  from  recovering 
under  section  4665  of  the  Ckneral  Statute  of 

1815. 

Appeal  from  District  Court,  Seward 
County. 

In  the  matter  tit  the  claim  of  Francis  M. 
Clark  against  T.  J.  Bat<m,  aa  administrator, 
and  W.  0.  Spruena,  sole  heir  of  Che  estate  of 
Sarah  EL  Spruens,  deceased.  Judgment  for 
plaintiff  and  def«idants  appeal.  Reversed 
and  remanded,  with  directions  to  enter  judff- 
mfent  for  defendant. 

A.  L.  Noble,  of  Wl(^ta,  and  Hackney  & 
Moore  and  Qrant  Stafford,  all  of  Wln^ld, 
for  appellants. 

Emory  W.  Etarhart;  of  Winfleld,  for  appel- 
lee. 

WBST,  J.  Sarah  B.  Spruras  dted  Novcti- 
ber  12,  1914,  loivlng  her  husband  as  her  only 
heir.  May  S,  1917,  on  the  petition  of  Francis 
M.  Clark,  an  administrator  was  appointed. 
His  daim— the  only  one— was  filed  against 
the  estate  May  10, 1917:  For  the  money  lent 
June  12.  1909,  $1,000 ;  about  November  12, 
1914,15;  interest.  $720;  total,  $2,225— with 
credit  for  the  use  of  a  rocmi,  $1E23,  leaving  a 
balance  of  $L,7<^  The  daim  was  altowed  hs 
the  lunbate  court,  and  an  ai^eal  was  takoi 
to  the  district  (»urt  where  the  jury  returned 
a  verdict  in  favor  of  Oie  dalmant  The  ad- 
ministrator demurred  to  the  evldmce^  whldi 
denrurrer  was  overruled,  and  from  thla  judg- 
ment he  appeals,  and  contends  that  the 
claimant  was  barred  by  the  three-year  stat- 
ute of  llmitetion,  and  that  the  statue  of  non- 
claim  (section  4565  of  the  General  Stetutes 
of  1915)  also  precludes  his  recovery. 

There  was  evidence  indicating  tliat  in  1908 
the  claimant  lent  his  stepmother  $1,800. 
The  testimony  of  the  banker  and  the  pro- 
duction of  a  certain  check  tended  to  show 
such  fact.  It  was  suggested  on  the  argu- 
ment that  the  claimant  had  forgotten  the 
exact  amount  of  the  loan,  and,  as  he  was 
sure  of  cmly  $1,500  and  Interest,  less  credits, 
be  could  not  recover  more.  It  appears  that 
the  jury  found  the  exact  anrount  dalmed 
$1,703,  which  the  court  reduced  to  $1,500 
and  from  which  there  is  no  cross-appeal. 

The  claim  would  appear  to  be  barred  save 
for  testimony  to  the  effect  that  for  more 
than  five  years  Mr.  Clark  had  the  use  of  a 
room  at  the  house  of  the  deceased,  for  which 
he  gave  her  credit  at  the  rate  of  $90  a  year, 
amounting  to  $S22.  It  appeared  that  Mrs. 
SprueuB  had  said  in  substance  that  this  room 
rent  was  to  offset  the  interest  on  the  note, 
and,  while  the  evidence  of  the  witness  ao  tes- 
tifying was  severely  criticized  by  counsel,  wo 
find  nothing  in  the  record  which  precludes 


CssFW  other  rwiiw  M*  tain«  topic  and  KUY-NUMBER  Id  all  Key-Numbered  DlsesU  Bad  IndexH 

■Rebeartnc  denied  November  18,  1921.  >^  i 

Digitized  by  VjrOOQlC 


72 


201  PACIFIC 


RBPOBTBB 


(Kan. 


giving  It  credence  u  the  trial  court  seems  to 
bare  done. 

[1]  It  Is  contended  that  there  was  no  evi- 
dence Introduced  to  avoid  the  operation  of 
the  statute  of  nonclalm,  and  that,  as  the 
creditor  permitted  more  than  2  yenrs  and  50 
days  to  elapse  before  applying  for  an  admin- 
istrator, he  lost  his  right  to  proceed  apnlnst 
the  estate.  In  Bnnsentfan  v.  Charlott,  46 
Kfin.  4S0,  26  Pac.  1051,  it  was  held  that  a 
oretlitor  having  a  claim  to  establish  against 
an  estate  may,  If  the  widow  or  nest  of  kin 
refuse  to  take  out  letters  for  50  days  after 
the  death  of  the  deceased,  obtain  the  ap- 
pointment of  an  administrator,  and  he  can- 
not without  good  reason  defer  making  such 
application  until  the  statute  of  limitation 
has  run,  and  then  contend  that  all  of  the 
time  from  the  death  of  the  debtor  to  the  ap- 
pointment of  the  administrator  the  statute 
of  limitations  Is  suspended  on  account  of  the 
nonappolntment  of  such  administrator. 

"If  a  creditor  would  save  Us  claim  against 
tlie  estate  of  a  decedent  from  the  bar  of  the 
statute,  he  most  exercise  reasonable  diligence, 
if  the  widow  or  next  of  kin  refase  to  take  out 
letters  of  administration,  to  obtain  administra- 
tion for  himself  or  some  other  person."  Syl. 
iwr.  4. 

In  Snip  v.  Kulp,  51  Kan.  S41,  82  Pac.  lllS, 
21  L.  R.  A.  6S0,  It  WBB  held  that  a  creditor 
must  take  afBrmatlve  action  witUn  a  rea- 
sonable time  or  the  statute  will  run.  Ba user- 
man  T.  Charlott  was  approved  and  toUowed. 
It  was  held  in  Brown  v.  Baxter,  T7  Kan.  87, 
94  Pac.  l&S.  674,  that  where  no  administra- 
tor has  be«i  appointed  the  claim  of  a  cred- 
itor will  become  void  at  the  end  of  S  years 
from  the  last  date  on  which  an  administra- 
tor might  have  been  appointed. 

"Where  the  particH  immediately  intereated  in 
an  estate  fail  to  hare  an  administrator  appoint- 
ed within  the  time  fixed  by  the  statute,  then 
any  creditor  may  cause  one  to  be  appointed, 
and  from  the  time  when  such  an  appointment 
could  have  been  made  the  3-year  statute  of  lim- 
itation begins  to  run  against  the  creditors, 
whether  an  appointment  Is  made  or  not."  Page 
UO. 

[2]  The  3-year  statute  was  changed  to  2 
in  1911.  Laws  1911,  c.  ISS,  S  *■  Hoover  v. 
Hoover's  Estate,  104  Kan.  (W5,  180  Pac.  275, 
disfusses,  reviews  and  affirms  tlie  Baoaer- 
nftin,  Kulp,  and  Brown  cases.  There  the  ex- 
ecutor failed  to  present  his  own  claim.  It 
was  said: 

"If,  however,  there  had  been  a  coexecutor,  it 
would  have  been  Hoover's  duty  to  exhibit  his 
demand  to  that  coexecutor  under  section  4582, 
or  sections  4565  and  4r>lX>  would  apply  to  him, 
unless  those  sections  are  modified  by  sfCtion 
4592.  •  •  *  E.  G.  Hoover  argues  that  sec- 
tions 4505  and  4590  began  to  ran  from  the  pub- 
lication of  the  notice  of  appointment  &a  ex- 
ecutor, hut  that  argument  is  faulty  for  the  rea- 


son announced  In  Bauserman  Charlott,  46 
Kan.  480.  26  Pac.  1061;  Kulp  v.  Kelp.  61  Kan. 
341,  32  I^e.  1118;  and  Brown  v.  Baxter.  77 
Kan.  07.  04  Pac.  165.  574,  where  is  was  held 
that  these  statutes  run  against  a  creditor  who 
permits  the  statutory  time  to  elapse  without 
procuring  the  appointment  of  a  personal  repre- 
sentative to  whom  the  creditor's  claim  may 
be  presented.  •  •  *•*  104  Kan.  641,  180 
Pac.  277. 

See  also.  Collamore  v.  Wilder.  19  Kan.  67 ; 
Scroggs  V.  Tutt.  23  Kan..  181,  syL  par.  6,  p. 
188;  Andrews  v.  Morse,  61  Kan.  30,  32  Pac. 
640;  Bank  v.  King,  60  Kan.  733,  67  Pac  952 ; 
Faler  v.  Culver,  94  Kan,  123,  146  Pac  333. 

Here  the  death  occurred  November  12, 
1014.  The  50  days  would  be  up  January  1. 
1915,  and  the  statute  of  nondalm  (section 
456tQ  would  bave  had  full  (deration  by  Jan- 
uary 1,  1917.  The  language  of  tbe  section 
amended  was:' 

"All  demands  not  thus  exhibited  within  two 
years  shall  be  fwever  barred.  *  *  * "  Oen. 
Stat.  1915,  S  4565. 

And  this  precise  language  was  retained  In 
the  amendatory  section,  save  the  change  of 
3  to  2  years.  Words  could  hardly  he  plainer, 
and  the  decisions  cited  simply  give  to  tbem 
their  natural  and  necessary  effect.  The  ap- 
plication for  administration  was  not  made 
until  May  5,  1017 — more  than  four  months 
too  late.  For  this  reason  the  plaintiff  Is  pre- 
dnded  from  recovery. 

The  Judgment  is  therefore  reversed,  and 
tbe  cause  remanded,  with  directions  to  enter 
Judgment  for  the  defendant. 

All  the  JuBticeB  concurring; 


STEVENS  V.  HARMON.   (No.  23195.) 
(Supreme  Court  of  Kansas.  Oct  8;  1921.) 

(SvllahuB  by  f&e  Oout%} 

1.  Carriers  «»408(3)— In  suit  for  less  of  silt 
oase,  belli  tbat  there  was  no  naterhil  varl- 
asoe  between  pleading  and  proof. 

The  proceedings  considered,  and  AeW,  (liere 
was  no  material  variance  between  the  pleading 
and  the  proof,  ,  evidence  complained  of  was 
properly  admittfd,  instructions  to  the  jury 
were  correct,  and  special  findings  of  the  jury 
were  sustained  by  the  evidence. 

^Addjfjonol  SyUalus  hv  Sditorial  Staif.) 

2.  Carriers  <&»408(4)— In  suit  for  loss  of  ar- 
ticles without  market  value,  proof  of  aiar< 
ket  value  not  essential. 

In  an  action  for  loss  of  wearing  apparel, 
and  artjcles  which  because  of  use  or  for  other 
reasons  bad  no  market  value,  proof  of  market 
value  was  not  essential. 

Appeal  from  District  Court,  WyandotU 
County. 
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Action  by  Ron  L.  Stevens  against  Elmer 
Harmon.  Judlpnent  fw  plaintiff,  and  de- 
fandant  ai»peala.  Affirmed. 

David  F.  Carson,  of  Kansas  01^,  Ean.,  for 
Bn>eIIant. 

Joseph  P.  Duffy,  of  Kansas  CI^,  Mo.,  for 
appellee. 

BUBCH,  J.  The  action  was  one  to  recover 
ttie  value  of  a  lost  or  stolen  suit  case  and  Its 
contents,  which  the  defendant  was  employed 
to  transfer  from  the  plaintiff's  address  in 
Kansas  City,  Kan^  to  the  Union  Station  In 
Kansas  City,  Mo.  The  plaintiff  recovered, 
and  the  defendant  appeals. 

The  defmdant  was  engaged  In  tbe  transfer 
bnalnesa.  Ellis,  bis  bargeman,  colled  for 
two  trunks  bdonglng  to  the  platntiff  and  for 
ttie  suit  case,  and  testlQed  he  was  Instructed 
to  take  Uiem  to  the  baggage  department  of 
the  Union  Statlcm.  He  further  testified  he 
took  the  baggage  to  ttie  station,  unloaded  It 
on  the  dock,  took  It  to  tbe  baggagerooor,  and 
delivered  It  there.  He  lAaced  It  inside  the 
beeg&seroom  by  the  door.  Depot  bas^age- 
men  were  th««,  and  th^  w^bed  the  suit 
case  and  put  it  away  before  he  left  The 
trunks  wen  not  weighed  before  he  left.  He 
reported  dellverr  of  the  baggage  to  tbe  de- 
taidant  The  jury  did  not  believe  the  wit- 
ness, and  with  the  general  verdict  returned 
the  following  epetMl  findings  of  fact: 

"(1)  tMd  plaintiff  give  defendant'B  driver  In- 
Btrnctions  where  to  deliver  her  baggage?  A. 
Tes. 

"(2)  Was  the  salt  case  to  be  delivered  at 
the  ba^ageroom  of  the  Union  Station?  A. 
Tee. 

"(3)  Did  defendant's  driver  deliver  the  salt 
ease  and  trunks  obtained  from  706  Garfield, 
Kansas  City,  Kan.,  at  the  baggagereom  at  the 
Union  Station?  A.  Tnmhs  were  delivered  end 
•ait  ease  was  not." 

There  was  amfde  evidence  to  sustain  the 
special  findings, 

[1]  The  plaintiff  pleaded  an  engagement 
to  carry  the  baggage  to  the  Union  Station 
and  there  deliver  It  to  the  plaintiff,  her 
agents,  or  assigns.  It  is  said  there  was  no 
proof  that  the  plaintiff  had  any  agent  at 
tbe  Union  Station  to  receive  the  baggage. 
Tbe  plaintiff  and  the  defendant's  driver  both 
testified  that  the  driver  was  Instructed  to 
deliver  the  baggage  at  the  baggageroom  of 
the  depot.  The  transaction  was  of  the  ev- 
eryday kind  between  traveler  and  carrier,  and 
the  tedinlcal  legal  relation  of  the  baggage  de- 
partmrat  of  the  Union  Station  to  tbe  ptain- 
ttff  Is  not  of  the  slightest  consequence,  espe- 
cially tn  view  of  tbe  findings  of  fact. 

One  count  of  the  petition  charged  the  car- 
rier with  negligence.  It  is  said  there  was  no 
proof  of  n^llgence.  There  was  substantial 
proof  that  the  suit  case  was  In  an  Insecure 


position  on  the  def«»dant's  wagon  when  the 
defendant's  driver  started  to  the  station 
with  it ;  but  the  issue  of  negligence  was  not 
submitted  to  the  jury.  The  Instructions 
based  liability  on  nondelivery  by  the  carrier, 
and  correctly  stated  the  law  on  that  subject 

[J]  Tbe  suit  case  bad  been  used,  and  Its 
contents-  consisted  of  female  wearing  apparel 
and  articles  which,  becnuse  of  use  or  for  oth- 
er reasons,  had  no  market  value  In  the  sense 
in  which  tiiat  expression  Is  used.  Under  the 
circumstances,  proof  of  market  value  was 
not  essential,  and  there  Is  no  suggesticm  that 
any  article  was  overvalued. 

None  of  the  objections  to  the  proceedings 
Is  of  sufflrient  nmmrat  to  require  a  reversal 
of  tiie  judgmmt  of  the  district  court,  and  It 
Is  affirmed. 

All  ttie  JnstlceB  concurring: 


0*ROKE  V.  LEDERBRAND  «t  al. 
(No.  23196.) 

(Supreme  Conrt  of  Kansas.   Oct  8,  1921.} 

fByUabw  hy  the  Court.) 

Appeal  asd  error  ■»=>M7(4)— Where  evideaoe 
litroduoed  (s  not  presented.  It  will  be  prasan- 
ed  to  support  decision. 
On  appeal  from  the  overruling  of  a  motion 
to  revive  a  judicment,  it  appearing  that  evi- 
dence was  introduced  which  has  not  been  pre- 
sented to  this  court,  it  Is  held,  that  the  pre- 
sumption must  he  indulged  that  the  evidence 
Bupported  the  decision;  the  existence  of  grounds 
therefor  not  being  negatived  by  the  record. 

Appeal  tram  District  Court,  Hodganan 
County. 

Action  by  John  O'Boke  against  John  Led- 
erbrand  and  others  on  a  note  to  fbreclose  a 
lien,  making  other  mortgagees  partiea  Mo- 
tion by  W.  D.  McDanielB,  a  mortgagee,  to 
revive  bis  personal  Judgment  against  defend- 
ants. Motion  denied,  and  he  appeals.  Af- 
firmed. 

B.  H.  Asher,  of  Jetmore,  for  appellant 
Albert  H.  Wilson,  of  Jetmore,  for  appellees. 

MASON,  J.  In  an  action  involving  the 
foreclosure  of  several  real  estate,  mortgages, 
W.  D.  McDanlel  obtained  a  personal  judg- 
ment against  John  W.  and  Mary  Lederbrand. 
The  mortgaged  property  was  sold  at  sheriff's 
sale  but  did  not  bring  enough  to  pay  all  the 
liens.  More  than  five  years  after  the  judg- 
ment was  rendered,  but  less  than  six.  Mo 
Dculel  filed  a  motion  to  revive  the  personal 
judgment  against  the  Ledorbrands,  The  mo- 
tion was  overruled,  and  he  aPP^is- 

McDanlel  claims  that  the  record  shows 
that  bis  personal  judgment  remains  unpaid 
to  tbe  extent  of  substantially  $i2Sl.T0  and 
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that  It  staonld  have  been  rerlved  as  an  obll- 
eatlon  for  tbat  amount.  The  Lederbrands 
contend  that  the  hearing  was  had  upon  evi- 
dence which  haa  not  been  presented  to  this 
court  and  that  the  presumption  must  be  In- 
dulged that  upon  a  sufficient  showing  the 
trial  court  found  that  the  whole  of  the  Judg- 
ment  bad  been  paid,  ^ther  from  the  pro- 
ceeds of  the  sale  of  the  land,  or  otherwise. 

In  1909  the  Lederbrands  executed  to  John 
H.  O'Roke  a  note  fOr  $4,500  secured  by  a 
first  mortgage  on  a  section  of  land.  In  1911 
J.  I.  Hilton  and  wife  executed  to  D.  H.  Spen> 
cer  a  note  for  $1,600  secured  by  a  mortgage 
on  the  north  half  of  the  section.  In  1912 
the  Lederbrands  executed  to  McDanlel  ft 
note  for  $1,000,  secured  by  a  mortgage  on  the 
south  half  of  the  section.  O'Boke  sued  to 
foreclose  his  Hen,  making  the  other  mortga- 
gees parties.  On  April  21,  1913,  judgment 
was  rendered  giving  O'Roke  a  first  lien  upon 
the  whole  sectlim  tot  $5,022.66,  bearing  6 
per  cent  Interest  from  that  dat&  McDanlel 
was  giToi  a  second  Uen  upon  the  south  half, 
with  a  personal  Judgment  against  the  Leder- 
brands, for  $1,108,  bearing  10  per  cent.  In- 
terest. And  Spencer  was  given  a  second  lien 
on  the  north  half,  with  a  personal  Judgment 
against  ttie  Hiltons  for  $1,939.50.  bearing  10 
per  cent,  interest  On  June  10,  1913,  the 
property  was  sold  by  the  sherlfit  to  UcDanlel, 
the  north  half  for  $3,000  and  the  south  half 
for  ^,400 ;  the  m<Hiey  being  paid  into  court, 
and  the  sale  being  conflrmed  on  the  same 
day.  The  motion  for  a  revivor  was  filed 
August  10.  1018. 

The  decree  of  foreclosure  directed  the  pro- 
ceeds of  the  sale  to  be  applied  first  to  the 
costs,  which  appear  to  have  amounted  to 
$88,  then  to  the  payment  of  the  lien  under 
th^  first  mortgage^  which  disregarding  Inter- 
est amounted  to  $5,022.66,  and  that  the  re- 
mainder should  he  brought  into  court  to  abide 
Its  further  order.  McDanlel  assumes  that 
one-half  of  the  first  lien,  or  about  $2,511, 
and  one-half  of  the  costs,  or  $44,  was  paid 
out  of  the  proceeds  of  the  sale  of  each  half 
section,  leaving  from  the  $3,400  which  was 
Ud  and  paid  for  ttie  south  half,  $845 -to  ap- 
ply <Mi  his  judgment  of  $1,108,  reducing  the 
portion  thereof  still  owing  him  to  $263.  If 
Interest  were  included  In  the  computation, 
the  amount  would  doubtless  be  raised  to  that 
claimed  by  him. 

The  entry  of  the  court's  order  contains  a 
recital  that  evidence  was  introduced  at  the 
hearing  of  the  motion  for  a  revivor,  and  the 
abstract  does  not  disclose  what  that  evi- 
dence was.  In  this  situation  no  reversal  can 
be  bad  unless  it  should  be  clear  that  no  evi- 
dence could  have  been  produced  to  defeat 
McDanlel's  claim.  Leaving  out  of  account 
the  possibility  that  any  balance  of  the  judg- 
ment may  have  been  paid  from  some  other 
source,  It  Is  not  certain  that  the  proceeds  of 
the  sale,  properly  applied,  were  not  sufficient 


rto  meet  the  entire  amount  The  appellant 
assumes  that  one  half  of  the  flrat  lien  upon 
the  whole  section  was  paid  out  of  the  $3,000 
for  which  the  north  320-acre  tract  was  sold 
and  the  other  half  out  of  the  $3,400  realized 
on  the  remainder  of  the  section.  This  as- 
sumption Is  not  warranted.  There  may  have 
been  equitable  reasons  for  a  different  appor^ 
tlonment  The  files  of  the  district  court  have 
been  examined  by  us  for  the  purpose  of  learn- 
ing whether  they  contained  anything  conclu- 
sively establishing  the  appellant's  claim, 
but  they  show  no  order  concerning  the  distri- 
bution of  the  proceeds  of  the  sale  In  excess  of 
the  costs  and  the  first  lien,  nor  do  fliey  Indi- 
cate what  the  actual  distribution  was.  There 
being  no  record,  so  far  at  least  as  this  court 
is  advised,  of  the  dlaposlticai  of  a  fund  which 
was  large  mough.  If  applied  to  that  pnrposob 
to  cancel  the  Judgmeut,  we  ore  unable  to  say 
that  error  was  ciHiiiiiltteil  In  ttie  t^tisal  to 
order  Its  revivor. 

The  judgment  is  afflrmed. 

All  the  Justices  ooneurrlng. 


PRICE  V.  RUCKER.   (No.  23348.) 
(Supreme  Cout  «t  Ktnsaa.  Oct  .IflZL) 

1.  Prooett  «=>96(3)^flldavtt  for  HUioattos 
•hawing  nonrMldeam  bat  ut  partlss*  Is- 

tarests  held  saAcieat 
An  affidavit  to  obtain  service  by  publica- 
tion, which  states  that  the  action  ia  one  for  the 
partition  of  certain  real  property  and  that  the 
defendant  Is  a  resident  of  another  state  and 
therefore  the  plaintiff  is  unable  to  procore 
personal  service  upon  him,  ia  sufficient,  al- 
though it  does  not  show  the  interests  ot  the 
parties  in  the  land  or  that  ■  cmisc  of  actton 
extets  against  the  defendant. 

2.  Prooess  i$=»96(4)— Statatory  language  re- 
lating to  dBfendairt's  nonresidenoe  and  In- 
ability to  secure  actual  servloa  not  necessary 
In  affidavit 

It  is  not  necessary  that  the  language  em- 
ployed in  the  statute  relating  to  (lie  nonrcai- 
denee  ai  the  ddendant  or  the  inabiUty  Of  die 
plaintiff  to  secure  actual  service  of  summons 
upon  him  be  used  in  the  affidavit  It  is  enough 
if  the  statements  made  substantially  ^ow  tae 
statutory  fpundationa  for  services  by  publica- 
tion. 

Appeal  from  District  Court,  Sumn^ 
County. 

Action  hy  B.  P.  Price  against  Birdla  Biufc> 
er  for  partition  of  land.  Judgment  for  plali>- 
tiff,  and  defendant  aiveals.  Affirmed. 

L.  H.  Finney,  of  Wellington,  for  appeilantL 
W.  W.  Schwbm,  of  Wellington,  foe  ap- 
pellee. 
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JOHNSTON,  O.  J.  This  action  was 
brought  by  the  plaintiff  for  the  partition  of 
a  tract  of  land  In  which  It  waa  alleged  that 
be  owned  slx-seventtia  of  the  tract  and  that 
the  remaining  one-sev^th  was  owned  by  the 
defoidauL  Service  on  the  def^dant  was  ob- 
tained by  inibllcatlon,  and,  no  appearance  hay- 
ing been  made  by  the  defendant,  the  case  waa 
tried,  and  chi  April  20,  1920,  the  court  f onnd 
and  decreed  diat  the  land  was  owned  In  the 
proportdons  alleged,  that  it  ahonld  be  partlon- 
ed,  and  commissioners  for  that  purpose  were 
appobited.  Actl<»  waa  taken  by  the  commis- 
sioners, who  reported  that  the  land  was 
impartible  In  kind  without  prejudice  to  the 
parties,  and  appraised  its  value  at  f22,000. 
The  report  was  confirmed  by  the  court  on 
May  4,  1920,  and  three  days  later  the  plain- 
tiff elected  to  take  the  tract  at  the  appraised 
value.  On  May  25,  1920,  the  court  awarded 
the  land  to  plaintiff  on  payment  into  court 
of  we-eeventh  of  the  valuation,  $3,142.85,  for 
the  use  of  the  defendant,  and  required  idaln- 
tiff  to  pay  slx-sereuUia  of  the  costs,  and 
the  defendant  the  remainder.  The  sheriff 
waa  directed  to  execute  a  deed  of  the  land 
to  the  plaintiff.  The  sum  mentioned  waa 
paid  into  court  and  the  deed  to  plaintiff  was 
executed  and  delivered. 

[1]  On  October  10,  1920.  the  defendant 
made  a  q>eclal  appearance  and  moved  the 
court  to  set  aside  the  service  by  publication, 
alleging  that  it  was  unauthorized  and  void. 
The  invalidity  asserted  was  that  the  affidavit 
on  which  it  waa  baaed  fell  short  of  the  Code 
requirements.  The  affidavit  statedr— 

*'That  I  am  one  of  the  attorneys  for  the 
I^ntiff  in  the  above-entitled  action  and  as 
such  am  aatborised  to  make  this  affidavit. 
That  plaintiff  has  commenced  this  'action  to 
have  partition  of  the  southweet  quarter  of  sec- 
tion 12  and  the  east  hali  of  the  northwest 
qaarter  o£  section  .18—13—1  east  of  the  6th  P. 
K.  in  Samner  eovoitjf  Kan. 

"That  the  defendant,  Krdie.  Buekar,  Is  a 
nonreudent  of  the  state  of  Kansas,  and  is  a 
resident  of  Johnmn  eoanty,  Tex.,  and  tier  post 
office  address  is  Clebarae,  Tex.  The  plaiotiCF 
Is  unable  to  procnre  personal  service  of  som- 
mODs  upon  the  defendant  and  can  ooly  procure 
service  of  sommons  apon  her  by  publication." 

It  Is  contended  that  the  affldnvlt  does 
not  show  that  the  action  Is  one  of  those  in 
which  service  by  publication  may  be  made; 
l^t  It  falls  to  state  the  Interest  of  the  de- 
fendant In  the  land  or  anything  ns  to  the 
title  ownership  or  possession  of  it  by  either 
party.  It  does  allege  that  the  actl(m  is  one 
touching  real  property  and  asks  for  the  por- 
tition  of  the  same,  and  under  the  Code  this 
is  one  of  the  cases  In  which  service  by  publl- 
cation  may  be  made  where  the  defendant  Is 
a  nonresident  of  the  state.  Civ.  Code,  S  73 
(Gen.  St  1915,  t  6969).  The  Code,  among 
other  tilings,  requires  that  the  affidavit  shall 
atate  that  the  case  is  one  of  those  in  which 


.  SMITH  7S 
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service  by  publication  may  be  made.  Otv. 
Code,  (  79.  (Qen.  Bt  1916,  |  6970).  It  is 
not  necessary  to  set  out  the  Interest  of  ttie 
several  parties  or  to  show  that  a  cause  ot 
action  exists  against  the  defendant  It  is 
enough  to  state  the  statutory  foundations 
for  service  by  publication,  that  is,  to  state 
in  general  terms  that  the  action  Is  one  re- 
lating to  real  estate  and  that  bhe  defendant 
Is  a  nonresident  of  the  state,  or  that  the 
plaintiff  cannot  by  due  diligence  obtain  serv- 
ice upon  him  within  the  state.  Gllle&ple  v. 
Thomas,  23  Kan.  138;  Sharp  v.  McColm,  79 
Kan.  772,  101  Pac  659;  Harv^  v.  Haney, 
85  Kan.  689,  118  Pac.  1038. 

[2]  Defendant  Insists  that  the  affidavit  was 
defective  In  falling  to  state  that  the  plain- 
tiff was  unable  to  procure  personal  service 
on  the  defmdant  "within  this  state."  It  is 
alleged  that  the  defendant  Is  a  nonresident 
of  Kansas,  and  is  a  resident  of  Cleburne, 
Tex.,  and  that  therefore  personal  sarice  of 
a  summons  cannot  be  procured.  It  is  not 
necessary  that'  the  statutory  langiiage  be  em- 
ployed In  the  affidavit,  but  other  terms  con- 
veying the  same  meaning  may  be  used.  The 
terms  used  In  the  affidavit  are  the  equivalent 
of  the  expression  thati  service  of  summons 
could  not  be  had  npon  the  defendant  in  this 
state.  We  ctmclude  that  the  affidavit  sub- 
stantially contains  tbe  requirements  of  the 
statute  and  that  the  pabUcation  notice  wbm 
sufficirat 

Judgment  affirmed. 

All  the  Justices  ctmcnrrlng. 


SMITH  V.  SMITH  at  al.    (No.  23144.) 
(Supreme  Court  of  Kansas.    Oct  8,  1921.) 

fSvJlalus  by  the  Court.) 

1.  Wills  <e=)64— Homestead  right  of  party  seek- 
lag  to  cancel  contract  to  make  wlit  held  not 
Orsater  than  that  of  tefendanta  oocupylag 
premises  17  years. 

The  dalm.of  the  plaintiff  to  a  homeBtead 
right  In  the  land  In  controversy  is  not  greater 
than  that  of  the  defendants  who  have  occupied 
it  as  their  home  for  over  IT  yeara. 

2.  Wills  ^64— Evidence  haliT  to  show  «s. 
fentfasts  entitled  to  continuation  nf  contract 
te  devise. 

Under  the  evidence  and  the  facts  foand  by 
the  trial  court  the  defendants  are  entitled  to 
a  continuation  of  the  arrangement  touching 
the  pn^erty  covered  by  the  contract  involved 
her^n. 

3.  Cansa  rsmanded  far  decree  as  Indlentad. 

The  cause  is  remanded,  with  directions  to 
enter  a  decree  as  indicated  In  the  opinion,  and 
to  retain  jnriadiction  with  power  to  modify. 

Appeal  from  District  Court,  Marlon 
County. 
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Suit  by  Elstber  K.  Smith  against  Oameron 
Smith  and  another.  Decree  In  farae  of 
plaintiff,  and  defendants  appeaL  Reversed 
and  remanded,  with  directions. 

F.  L.  Martin,  John  M.  Martin,  and  James 
N.  Farley,  all  of  Hutchinson,  for  aK>^lants. 

John  E.  Wheeler  and  Carpenter  &  Carpen- 
ter, all  of  Marlon,  for  appellee. 

WEST,  J.  The  plaintiff,  Esther  M.  Smith, 
brought  this  suit  against  her  son,  Cameron 
Smith,  and  his  wife,  to  set  aside  a  con- 
tract by  which  she  had  agreed  to  will  to 
the  son  80  acres  of  land  or,  in  case  of  his 
death  before  bers,  to  his  children,  subject 
to  a  life  estate  therein  to  his  wife,  he  to  lire 
on  the  land  and  care  for  It.  She  claims  that 
the  defendants  had  made  life  unbearable  in 
her  home  and  asks  that  she  be  given  p«ne»- 
elon  of  the  land  to  their  exclusion. 

The  answer  among  other  things  alleged 
that,  17  years  before  the  beginning  of  this 
suit,  the  son  made  a  rerbal  contract  that  he 
sliould  live  at  home  on  the  farm,  take  full 
charge  of  the  work  and  personal  property, 
and  operate  the  farm  for  his  father  and 
mother,  and  at  their  death  receive  as  com- 
pfflisatlon  for  bis  services  the  full  legal  title 
to  the  farm,  consisting  of  160  acres;  or,  if 
he  should  die  preceding  his  par^ts,  the  title 
to  go  to  his  children  subject  to  a  life  estate 
to  his  wife  and  that  after  the  father's  death 
the  contract  was  dianged  so  that  a  brother 
was  to  have  one  80  and  the  defendant  Camer- 
on Smith  the  other.  It  was  further  alleged 
that  the  d^oidant  carried  out  his  part  of  the 
agreement  faithfully,  and  that  the  mother 
had  made  the  will  as  agreed  to,  but  had  later 
revoked  it;  that  two  grandchildren  had 
made  their  home  on  the  place,  and  that  the 
de£»idant  had  cared  for  them. 

The  court  made  findings  of  facts  and  con- 
clusions of  law  by  which  it  appears  that  the 
plaintiff  and  her  husband  engaged  for  many 
years  in  fanning,  and  accumulated  a  quar- 
ter section  of  land.  The  son  Curtis  did  not 
remain  at  home  after  his  majority,  but  mar- 
ried and  went  away.  The  defendant  Cam- 
eron desired  to  enter  other  work,  but  his  fa- 
ther was  in  bad  health,  and  It  was  verbally 
a^eed  between  the  three  that  he  should  re- 
main at  home,  work  on  the  farm,  pay  up  the 
personal  debts,  and  at  the  death  of  his 
parents  have  the  farm  and  all  the  personal 
property;  and  In  the  csprlng  of  1892,  he  enter- 
ed upon  the  performance  of  this  contract.  He 
was  married  in  1905,  and  brought  his  wife 
home  to  the  farm,  where  she  did  her  full 
share  of  the  work.  Three  children  were 
lx>rD  to  them.  In  1906,  the  father  died,  leav- 
ing 13  head  of  horses  and  colts,  and  some 
otlier  stock  and  farm  implements  worth 
about  $2,500.  There  was  a  mortgage  on  the 
farm  of  $2,100,  and  one  on  the  personal  prop- 
erty of  $1,100.  By  orai  agreement  between 
the  mother  and  the  defendant  Cameron,  the 
former  contract  wa^  modified  w  that  the 


north  80  should  go  to  Cnrtls  and  ttie  south 
80  to  Cameron.  February  26,  1917,  a  writ- 
ten contract  to  this  effect  was  entered  into 
between  the. mother  and  Cameron,  and  the 
mother  made  a  will  to  that  effect  which  she 
deposited  in  the  office  of  the  probate  court  of 
Marion  county.  In  September,  1917,  the 
plaintiff  became  ill,  and  was  takea  to  a 
hospital  In  Kansas  Oty  for  a  surgical  opera- 
tion. Before  this,  and  up  to  the  fall  of  1918, 
the  parties  lived  together  agreeably  on  the 
farm  and  without  any  serious  trouble  or  dis- 
pute. In  1919,  the  mothw's  attitude  changed, 
and  she  charged  Cameron  with  holding  out 
her  money;  with  falsehood  toudilng  her 
checks  on  the  bank ;  with  having  b^ui^  to 
take  advantage  of  her;  with  having  subjetrted 
her  to  the  operation  In  hopes  she  would  not 
survive — all  of  which  charges  were  without 
fonndatl<m,  and  after  this  suit  was  begun 
quarrels  and  bad  language  and  slanderous 
remaitos  occurred,  and  bad  blood  arose  be- 
tween the  parties. 

"(14)  About  the  time  of  the  bringing  of  tills 
action  the  plaintiff  repudiated  the  contract  and 
procured  from  the  probate  conrt  the  will  that 
she  had  deposited  there  for  the  purpose  of 
carrying  out  the  same,  and  burned  or  destroy- 
ed it 

"(15)  The  defendant  Gameroa  Smith  from 
1902  has  faitlifully  performed  the  contract  on 
his  part  ^r  17  years,  and  up  to  the  time  the 
same  was  abandoned  and  repadiated  by  tlie 
plaintiff,  and  has  raised  crops  in  a  good  and 
farmerlike  manner,  and  paid  off  the  mortgages 
on  the  farm  and  peraonal  property  out  ot  the 
proceeds  of  said  crops. 

"(16)  The  farm  machinery  and  personal 
property  tliat  waa  <ni  hand  at  tiie  time  the 
performance  of  the  contract  Ih  question  was 
commenced  In  19(^  has  been  worn  out  or  dis- 
posed of.  and  replaced  oat  of  the  proceeds  of 
crops  tliat  were  raised  on  the  farm  in  qneation 
since  said  time,  and  at  the  time  of  the  re- 
pudiation of  the  contract,  in  question  said 
personal  property  consisted  of  horses,  cowa, 
farm  implnnenta,  tractors,  antomobilet  house- 
hold furniture,  savings  stamps,  and  bonds  of 
the  total  value  of  about  $4,000,  and  said  farm 
was  at  said  time  of  the  value  of  $25,000.  and 
the  north  80  of  same  of  the  valne  of  $18,000. 

"(17)  That  since  the  repudiation  of  said 
contract,  the  defendant  Cameron  Smith  bas 
planted .  and  growing  on  said  farm  70  acres  of 
wheat.  20  acres  of  oats,  and  24  acres  ot  com. 

"(18)  That  at  the  time  of  the  repudiation  of 
the  contract  the  plaintiff  was  about  6S  years 
old,  and  her  expectancy  of  life  11  years. 

"(19)  At  about  the  time  or  after  the  bring- 
ing of  this  suit,  the  plaintiff  Esther  M.  Smith 
moved  into  a  little  house  on  the  farm  in  ques- 
tion, and  situated  or  located  near  by  the 
dwelling  bouse  thereon  theretofore  occupied  by 
herself  and  the  defendant,  and  that  ahe  now 
lives  in  said  house  on  said  farm." 

As  conclusions  of  law  the  court  found: 

The  plaintiff  Is  not  entitled  to  have  the 

contract  in  question  canceled  or  rescinded. 

"(2)  The  court  should  not  compel  the  spe- 
cific performance  of  the  contract  in  question 
the  parties  thereto;  that  the  equities  in  the 
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property,  r«al  and  personal,  thoDld  be  adjnsted 
between  aaid  partiei  on  the  baais  of  tbe  time 
that  said  contract  was  performed  as  compared 
with  the  expectancy  of  the  life  of  Esther  H.  ; 
Smith  at  the  time  of  her  breach  or  abandon- 
ment of  the  contract. 

"(3)  That  the  defendant  Cameron  Smith  be 
allowed  of  Uie  valne  of  the  south  80  of 

the  farm  in  qoestion  and  amoantlng  to  $7,89S>' 
86.  and  the  same  be  made  a  lien  apon  the  same 
and  due  and  payable  at  the  death  of  Esther 
U.  Smith. 

"(4)  If  the  contract  In  qoestion  had  been 
faliy  performed  to  the  death  of  Esther  H. 
Smith,  Cameron  Smith  would  be  entitled  to 
whatever  personal  property  the  then  ovraed, 
subject  to  the  payment  of  her  debts  as  to  the 
amount  and  value  of  Uie  same  at  the  time.  We 
have  no  wsy  of  knowing,  if  the  contract  had  nnt 
been  breached,  and  Cameron  Smith  had  con- 
tinaed  lii  the  farming  and  managing  of  the 
farm  hi  qaestlon  to  the  death  of  Bather  M- 
Smith,  and  in  view  of  the  crops  and  the  pro- 
ceeds from  the  same  prior  to  the  breach  of  the 
same  there  is  good  reason  to  believe,  that  the 
amount  and  value  of  such  pereonal  property 
would  not  be  less  than  the  amount  and  value 
at  the  present  time,  to  wit  $4,000,  and  that 
Cameron  Smith  shoold  be  allowad  I'/te  of 
•aid  valne,  or  |2,42SJ17,  aam«  to  be  dne  and 
payable  out  -of  the  estate  of  Esther  H.  Smith 
after  her  death. 

"(6)  That  the  crops  planted  on  the  farm  in 
gnefition  by  Cameron  Smith  since  the  breach 
of  the  contract  in  question  should  be  settled 
for  on  the  basis  of  rents  or  share  of  said  crops 
when  gatiierad  or  harvested;  tiuit  Cameron 
haTa  half  €i  aald  eropa,  and  that  h«  deliver  the 
otiier  half  of  said  crops  to  Esther  M,  Smith, 
and  Hut  Cameron  Smith  be  allowed  to  re- 
tain pMsession  of  the  farm  in  question  for  the 
purpose  of  harvesting,  cultivating,  and  gather- 
ing said  crops,  and  to  date  not  longer  than 
January  1,  1021,  at  which  time  his  right  to 
the  possession  of  said  farm  or  any  part  there- 
of is  to  cease  and  determine,  and  to  he  sar- 
rendered  to  Esther  M.  Smith,  together  with 
the  possesaton,  all  personal  property  of  every 
nature  and  kind  owned  by  Esther  H.  Smith." 

The  defendants  appeal,  and,  while  no  crit- 
icism of  the  findings  of  fact  Is  made,  the  con- 
cltifdons  of  law  are  met  with  the  claim  that 
they  are  not  equitable,  and  oounsel  suggest 
Tarlons  changes  which  (tbey  ttilnk)  should 
be  made  therein. 

[t]  The  plaintiff  argues  that  the  court 
found  that  on  account  of  bad  blood  the  par- 
ties conld  not  live  together  on  the  farm  for 
the  purpose  of  carrying  out  the  contract, 
and  that  the  amount  awarded  the  son  by 
the  court  is  sufflcioit  to  compensate  blm  for 
the  work  and  services  performed  under  tbe 
terms  of  the  written  contract.  It  Is  suggest- 
ed that  as  long  as  she  Is  living  the  mother  is 
entitled  to  her  homestead,  and  that  no  court 
can  deprive  her  of  this  constltatloniil  rli^t 
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The  findings  of  fact  show  that  toT  17  years 
Cameron  Smith  f&lthfully  carried  out  the 
terms  of  the  ctHitract  be  had  made  with 
his  parents,  and  later  modified  by  agreement 
with  his  mother,  and  that  not  until  her  hos- 
pita}  experience  did  she  turn  against  bim. 
There  Is  nothing  to  indicate  that  she  was  in 
any  wise  justified  la  the  charges  she  made 
agaluHt  him,  but  on  tbe  contrary  It  Is  ex- 
pressly found  tliat  such  charges  were  with- 
out foundation;  hence,  In  all  these  matters 
he  was  without  fault,  and  the  mutual  bad 
blood  and  recriminations  which  rendered  It, 
as  the  court  found,  Impossible  for  the  parties 
to  live  together  seem  to  have  been  on  ac- 
count of  the  mother's  changed  disposition 
towards  the  son  and  her  unfounded  charges 
against  him.  We  do  not  perceive  that  the 
homestead  question  is  Involved  for,  the  land 
In  controversy  is  as  much  Uie  homestead  of 
the  defendants  as  of  the  plaintiff,  and  has 
been  for  many  years. 

[2,3]  The  unfortunate  change  of  disposi- 
tion wrought  upon  the  mother,  evidently  by 
her  siclmess  and  (K>eratloB,  while  lamentable 
in  the  extreme  does  not  make  a  Just  ground 
for  deriving  the  son  of  his  rights  under  the 
contract,  or  of  the  proceeds  of  bis  Industry 
during  the  long  term  of  years  he  has  been 
in  charge  of  the  farm.  We  are  unable  to 
agree  with  the  trial  court  as  to  the  equitable 
requirements  of  the  situation,  but  upon  the 
findings  of  fact  we  have,  after  due  considera- 
tion, reached  the  conclusion  that  a  different 
decree  should  be  rendered. 

The  decree  Is  reversed  and  the  cause  re- 
manded, with  directions  to  enter  a  decree  to 
the  effect:  Blrst.  That  the  def^idant  be  per- 
mitted to  remain  In  possession  of  the  farm, 
to  operate  It  in  accordance  with  the  terms  of 
the  contract  heretofore  entered  Into  between 
the  defendant  Cameron  M.  Smith  and  his 
parents,  as  later  modified  by  the  contract 
with  bis  mother;  should  the  plaintiff  prefer 
to  live  apart  from  the  defendants,  that  she  be 
permitted  to  live  elsewhere  on  the  farm,  or 
at  any  other  reasonable  place  selected  by 
her.  Second.  That  upon  the  death  of  the 
plaintiff  the  south  80  of  the  quarter  sectlm 
Involved  and  the  personal  property  shall  go 
to  Cameron  Smith,  or.  In  cose  he  should  not 
be  living  at  that  time,  such  real  and  per- 
sonal.  propety  to  go  to  his  chlidrra,  subject 
to  a  life  estate  to  his  wife,  Amelia  A.  Smith, 
su(di  life  estate  to  cease  in  case  she  shcmld 
marry  again.  Third.  That  tbe  trial  court  re- 
tain jurisdiction  of  the  cause  and  of  the  par- 
ties thereto,  with  power  to  modify  tbe  decree 
from  time  to  time  as  drcumstanoes  vaaj  » 
quire. 

All  the  Jnttioea  concurrlnc. 
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CITY  OF  GREAT  BEND  v.  SHEPLER. 

(No.  22770.) 

(Supreme  Court  of  Kansas.    Oct.  8,  1921.) 

fSyUahus  iy  the  Court.) 

1.  Criminal  law  ®=>593 — Motion  for  oontlnu- 
ance  for  prejudice  requiring  outside  oounse) 
held  properly  overruled. 

-  No  error  was  committed  in  denying  the 
defendant's  application  for  a  continuance. 

2.  Criminal  law  «=>l l70i/2(2)  —  Answering 
question  as  to  reputation  of  defendant's  hotel 
from  witness*  observation  held  harmless. 

Certain  rulings  touching  the  reception  of 
CTidence  with  reference  to  the  reputation  of 
the  defendant  and  of  his  hotel  examined,  and 
held  to  be  free  from  material  error. 

3.  Climlial  law  ^829(0— R^f using  listnifr- 
tioi  on  matters  oovared  by  others  not  error. 

A  certain  requested  instruction  was  right- 
folly  refused  because  covered  by  others  whidi 
were  glvei^ 

4.  EvldsDoe  held  to  listify  oonvletlon. 

The  evidence  examined,  and  found  fully  to 
Justi^  a  conviction. 

5.  Indictment  and  Information  «s»l25(26)^ 
Complaint  held  not  daplloitoas. 

The  motion  to  quash  the  complaint  for 
duplicity  was  properly  overruled. 

6.  Criminal  law  «=>878(3)— Convlctton  ander 
one  count  of  ordinance  H'eld  to  oporate  as 
acquittal  under  other  oounts. 

The  verdict  of  guilty  under  one  count  op- 
erated as  an  acquittal  on  the  other  counts. 

7.  IfldictneDt  and  Information  ^125(8)— 
Rule  that  information  most  state  but  one 
offense,  except  for  enumeration  of  stages  In 
commission  thereof,  applied. 

Bule  followed  that  each  count  In  a  com- 
plaint  or  information  must  state  but  one  of- 
fense, save  that  it  may  set  forth  different 
steps  or  stages  in  the  commission  of  one  of- 
fense. 

^Additional  8vllahu$  by  Editorial  Btaff.) 

8.  Criminal  law  ^261(1)— Failure  to  arraign 
not  ground  for  reversal. 

The  failure  to  arraign,  even  In  a  misde- 
meanor case,  where  the  state  is  plaintiff,  is 
not  ground  for  reversal. 
Marshall  and  Bnrch,  33.,  dissenting  In  part 

Appeal  from  District  Court,  Barton  County. 

C,  V.  Shepler  was  convicted  of  violation  of 
an  ordinance  of  the  city  of  Great  Bend,  pro- 
hibiting the  keeping  of  houses  of  prostitu- 
tion, and  he  appeola.  Affirmed. 

J.  P.  McLaugWIn,  of  Osage  City,  and  Har- 
vey &  O'Nell,  of  Topeka,  for  appellant. 

J.  W.  Clark,  of  Lawrence,  for  appellee. 

WEST,  J.  The  city  of  Great  Bfflid  has  an 
ordinance,  section  2  of  which  makes  it  a  mla- 


demeanor  to  keep  for  use  any  house  or  other 
building,  or  any  room  In  any  house  or  other 
building,  for  any  lewd  or  immoral  purpose; 
section  3  makes  It  a  mlsd^eanor  to  keep  any 
hous^  or  building,  or  any  room  In  any  house, 
which  shall  with  the  consent  of  the  keeper 
be  resorted  to  by  others  for  lewd  purposes; 
and  section  4  makes  it  a  mlBdemeanor  for 
any  person  to  keep  any  house  or  other  build- 
ing for  the  purpose  of  prostitution,  or  for  any 
lewd  purpose.  The  defendant  was  arrested 
under  a  complaint  which  charged  that  he 
kept  for  use  a  certain  building  known  as 
the  Shepler  Hotti,  for  lewd  and  immoral  pur- 
poses ;  that  he  kept  such  boUdlng  and  rooms 
therein  which,  with  his  consent,  were  re- 
sorted to  by  others  for  lewd  purposes,  and 
that  he  kept  such  building  for  the  purposes 
of  prostitution  and  lewdness.  This  complaint 
was  filed  before  the  police  Judge  on  July  15, 
1019,  and  in  the  district  court  August 
1919.  On  November  28,  1919,  the  defendant 
moved  to  quash  on  aconmt  of  diq»Ucity  and 
other  grounds,  vhlch  moticm  was  overruled. 
The  abstract  states  that  the  transcript  does 
not  ahow  the  defoidant  was  arraigned  or 
entered  a  plea,  and  that  in  fact'be  was  not 
arraigned,  and  did  not  plead  to  the  complaint. 
At  the  omclnslcm  of  the  city's  evldfflic^  the 
defendant  demurred  thereto,  and  moved  for 
disdiarge,  on  the  ground  that  It  did  not  show 
any  public  offense.  Both  were  overruled. 
On  November  26,  the  defendant  filed  a  mo- 
tion for  a  new  trial  and  a  motion  In  arrest 
c^t  Judgment,  which  motions  on  December  16, 
1919,  were  overruled. 

The  court  charged  that,  if  the  jury  believed 
frcmi  the  evidence  beymid  a  reasonable  doubt 
that  the  defendant  was  the  owner  or  in 
charge  of  the  building  described,  and  the 
rooms  therein,  and — 

"that  he  kept  the  same  for  lewd  and  Im- 
moral purposes,  and  permitted  other  persons 
to  resort  thereto  for  lewd  and  immoral  pur- 
poses and  for  prostitution  and  lewdness,  then, 
and  in  such  case,  it  would  be  your  duty  to  find 
the  defeodant  guilty  of  the  offense  charged  in 
the  complaint." 

The  Jury  were  also  Instructed  that,  under 
the  ordinance,  to  Justify  conviction  they  must 
find: 

*'That  tbe  defendant  was  in  charge  of  the 
Shepler  Hotel  as  the  keeper  thereof,  and  that 
the  same  was  kept  for  immoral  purposes;  that 
he  did  then  and  there  keep  the  said  building 
and  rooms  therein  which  with  his  consent  were 
resorted  to  by  others  for  lewd  purposes,  and 
for  prostitution  and  lewdness;  or  that  such 
conduct  was  permitted  upon  his  part  to  be 
carried  on  at  eiieh  place  fot  such  purposes  in 
connection  with  the  operation  ot  said  premises 
as  a  hotel;  and  that  he  knew,  at  the  time 
named  m  the  complaint,  to  wit,  July  12,  1919; 
acts  of  Immorality,  prostitution,  and  lewdnena 
were  being  therein  conducted." 
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The  Jury  foond  the  defendant  goUty  as 
diarfed  under  section  2  of  the  ordinance 
<»ily,  ttie  section  which  makes  it  a  misde- 
meanor to  keep  any  bouse  or  boildlng  for 
any  lewd  or  immoral  purpose. 

The  defendant  aa^ens  as  error  the  over- 
rnllng  of  Us  motion  for  cootinaance,  his  mo- 
tion to  gnash)  Us  demurrer  to  the  evidence, 
the  mottons  to  discharge^  and  for  a  new  trial, 
and  to  Bet  aaide  the  Terdict  Be  also  com- 
plains of  the  admlsaloa  and  rejection  of  cer- 
tain ttttimony  and  the  living  and  refuslns 
ct  ceit^  butmcCkuu;  also  fiUlure  to  ar- 
raign the  defendant,  and  to  reanlce  Us  ^ 
to  the  complaint, 

[1]  The  motlM  for  continuance  was  based 
on  the  ground  that,  owing  to  local  prejudice, 
outride  counsd  were  required,  but  ware  not 
present  We  have  examined  the  record  touch- 
ing this  matter,  and  do  not  feel  coorlnced 
that  any  error  was  committed  In  overruling 
the  motion. 

[I]  Failure  to  arraign,  even  in  .a  misde- 
meanor case,  where  the  state  is  plaintiff  is 
not  a  ground  for  reversal.  State  v.  Fomer, 
TO  Kan.  428,  89  Paa  674,  12  Ann.  Cas.  703. 
See,  also,  State  v.  Sexton,  91  Kan.  171. 
179,  136  Pac.  901. 

[2]  Complaint  Is  made  about  sustaining  oo- 
jectlons  to  certain  testimony  of  witnesses 
and  Everlelgh  touching  the  reputation 
of  the  hot^,  but  the  abstract  falls  to  show 
toy  such  ruling.   Witness  Luce  was  asked: 

•*Q,  rrom  yoor  observations  and  what  you 
have  seen  there,  are  yon  able  to  tell  the  rep- 
aUtion  ot  this  place  aa  being  conducted  in 
a  proper  manner  as  to  morality  and  cha«tity7 

To  this  an  objection  was  raised  on  the 
grounds  of  Incompetency,  Irrelevancy!  Imma- 
teriality, and  because  leading,  and  was  «»- 
tamed.  We  are  unable  to  see  how  the  reputa- 
tion of  the  place  could  arise  from  what  one  ob- 
eervee  or  sees  there.  But  as  the  qtte8ti<m  was 
only  whether  the  witness  from  such  means 
was  able  to  tell  its  reputation,  no  harm  could 
have  come  from  an  answer  "Yes"  or  "No" 
to  sudi  question.  What  the  ansfver  would 
have  been,  however,  we  cannot  tell,  and 
baice  we  cannot  see  any  harm  in  the  ruling, 
as  no  light  was  given  on  this  matter  on  the 
bearing  of  the  motion  for  a  new  triaL 

Complaint  is  made  of  an  Instruction  to  the 
effect  that  In  determining  the  reputation  of 
the  hotel  the  Jury  might  take  into  considera- 
tion its  character  and  reputation,  as  well  as 
the  diaiacter  and  reputation  of  the  defend- 
ant. Counsel  points  out  no  authority  for  his 
crltldsm  of  tUs  Instruction,  and  assnmliw, 
without  deddlng,  that  the  character  and 
reputation  0t  the  defendant  were  not  proper 
subjects  for  Inquiry  touching  the  character 
and  reputation  of  Us  hotd.  It  may  be  ob- 
served that,  under  the  evldoice  and  findings 
in  tiie  abstract,  no  material  prejudice  result- 
ed from  this  instruction. 


[3]  Fault  la  found  because  the  court  re- 
fused to  give  a  requested  instruction  to  the 
effect  that  the  defendant  was  not  an  Insurer 
of  the  c(Midnct  of  bis  guests  and  employees, 
and  that  he  could  be  convicted  only  ior  know- 
ingly permitting  or  allowing  misconduct  on 
tiietr  part  in  his  building.  In  instruction  No. 
9  the  court  told  the  Jury  that,  if  the  defend- 
ant operated  the  building  u  a  botd  w  lodg- 
ing bouse,  and — 

"in  connection  therewith  knowingly  permitted 
acta  of  lewdness  and  prostitution  upon  tiie  part 
of  his  employees  and  guests  of  the  said  hotel, 
or  permitted  others  to  resort  thereto  for  pur- 
poses of  prostttation  and  lewdness,  sach  coo- 
duct  upon  Us  part  would  be  sufficient  to  eoa- 
stitota  a  vlolatitm"  of  the  ordhuuce. 

In  Instruction  No.  18  they  were  erpreasly 
told  that  if  the  defendant  had  no  knowledge 
of  such  ctmduct,  and  was  innocent  of  any 
participation  therein,  then,  and  in  such  case 
he  ctfuld  not  lawfully  bo  convicted  of  the 
charge  contained  in  the  complaint  Hence 
there  was  no  error  in  refuting  the  inatrutv 
tion  referred  to.  ; 

[4]  It  is  argued  in  the  brief  that  the  evi- 
dence was  insufficient  to  establish  the  gnllt 
of  the  d^endant  We  cannot  agree  with  this 
coutMition.'  The  testimony  found  In  the  ab- 
stract paints  about  as  complete  a  picture 
of  the  sort  of  place  charged  in  the  complaint 
as  could  be  furnished  by  photographs  and 
moving  pictures. 

[S,  7]  We  have  left  until  the  last  the  ruling 
of  the  court  in  refusing  to  quaEdi  the  com- 
plaint, as  It  is  the  only  serious  point  present 
ed.  Even  in  misdemeanor  cases  tiie  defend- 
ant has  a  right  to  know  the  nature  and  cause 
of  the  accusation  against  Wm,  so  that  he 
may  properly  prepare  Us  defense  and  if  in 
one  count  of  the  complaint  he  is  diarged  with 
several  distinct  offenses,  It  is  quite  possible, 
if  not  probable,  that  some  of  the  Jurors  might 
deem  him  guilty  of  one  and  not  of  the  oth^ 
and  other  members  of  the  panel  might  take 
a  different  view  of  the  matter,  and  so  he 
would  find  himself  convicted  by  the  ballot 
of  fewer  than  the  requisite  number  of  Jurors. 
Former  mechanical  strictness  touching  in- 
dictments and  informations  has  happily  been 
superseded  by  practical  and  sensible  rules 
of  criminal  pleading,  but  there  are  still  rules, 
and  a  citizen  cannot  be  haled  into  court  and 
subjected  to  trial  without  being  advised  of 
some  specific  offense  which  the  prosecution 
claims  he  has  committed,  and  oa  that  charge 
be  Is  entiUed  to  a  verdict  by  aU  the  members 
of  the  Jury.  3*e  state  or  the  city  cannot, 
when  12  Jurors  are  Impaneled,  convict  a  de- 
fendant ot  an  offense  unless  the  12  unite  In 
finding  him  guilty ;  and  if  he  la  charged  with 
three  separate  flenses  In  one  count,  and 
four  (tf  the  Jurors  believe  Um  guil^  of  one. 
four  of  another,  and  four  (rf  the  third,  they 
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cannot,  by  combining  tbeir  ballots  return  a 
legal  verdict  of  "guilty"  against  him. 

It  Is  no  trivial  matter  for  a  citizen  to  be 
subjected  to  trial  upon  the  accusation  of 
having  committed  an  offense  against  tbe  laws 
of  bis  state  or  municipality,  and  bowever 
guilty  he  may  In  fact  be^  the  presumption 
until  such  guilt  is  found  In  accordance  with 
the  law  Is  In  fiivor  of  his  Innocrace,  and  the 
same  rules  must  apply  on  the  trial  of  one  In 
fact  not  guilty  ss  in  the  trial  of  a  criminal 
of  the  deepest  dye.  This  matter  was 
thoroughly  discussed  and  decided  In  State  v. 
Green,  104  Kan.  16.  177  Pac  519,  a  case  In- 
volving a  charge  of  misdemeanor.  In  that 
case  one  count  in  the  Infonnatloa  charged 
that  the  defendant  at  divers  times  and  places 
delivered  large  oxislgnments  of  liquor.  It  Is 
perfectly  plain  that  each  one  of  these  deliver- 
ies must  have  been  a  separate  and  distinct 
offense  from  the  others.  In  this  case  we 
are  confronted  with  a  very  peculiar  ordi- 
nance. In  State  v.  Goodwill,  33  Kan,  538, 
6  Pac.  8S9,  an  Infonnattoo  diarging  a  de- 
fendant with  taking  away  a  female  under 
the  age  of  18  years  for  the  purpose  of 
prosdtutl<m  and  concubinage,  was  h^d  bad 
for  duplicity.  The  difference  betweoi  the 
two  purpoftes  charged  was  plainly  pointed 
out  by  HoTton,  G.  J.,  who  said: 

"Now  two  or  more  offenses  may,  under  prop- 
er tircumstancea,  be  Joined  ia  one  information, 
but  it  most  be  in  separate  counts.  Each  count, 
as  a  general  thing,  should  embrace  one  com- 
plete statement  of  a  cause  of  actfon,  and  one 
count  should  not  Include  distinct  offenses^at 
least,  distinct  felonies."  83  Kan.  pp.  641,  542, 
0  Pac  901. 

It  was  said  that  this  rule  did  not  apply  In 
cases  merely  of  misdemeanor,  citing  State 
V.  Schweiter,  27  Kan,  499.  In  that  case  it 
was  held  that,  when  a  statute  makes  either 
of  two  or  more  distinct  acts  connected  with 
the  same  general  offense,  and  subject  to  the 
same  measure  and  kind  of  puhlshment,  in- 
dictable separately  and  as  distinct  crimes, 
when  each  shall  hare  been  committed  by  the 
same  person  and  at  the  same  time,  they  may 
be  coupled  in  one  count  as  constituting  all 
together  one  offense  only.  In  such  cases,  the 
offender  may  be  informed  against  as  for  one 
combined  act  The  charge  there  was  that 
the  defendant  did  unlawfully  sell  and  barter 
spirituous,  malt,  and  other  intoxIcntiUK  liq- 
uors, and  there  was  a  motion  to  plwt  wheth- 
er the  prosecution  should  proceed  for  selling 
or  fi>r  bartering.  It  was  said  that  the  sev- 


eral phases  were  construed  as  so  many  steps 
and  stages  in  the  same  affair.  In  State  v. 
Thorn,  92  Kan.  480,  140  Pac  866,  In  consider- 
ing an  Information  under  the  white  slare 
act,  it  was  held  that  the  act  (sectiw  1,  c.  179, 
of  the  Laws  of  1913)  defines  three  fdonles: 
Elrst,  enticing  away  f^alea  for  the  purpose 
of  iR-ostltutlon.  eta;  second,  detaining  one 
for  such  purposes;  and  third,  permadlng; 
Inducing,  or  aittdng  or  asslstlug  in  pmaad- 
Ing  or  entldni^  sueb  pmca  for  sndi  pur- 
poses. 

It  might  be  possible  to  mnlTe  thla  <ffdi- 
nance  into  <me  defining  three  separate  of- 
fenses, but  It  would  be  diffloolt  It  Is  true 
that  the  court  In  iBstmetion  Na  6  diazged 
In  the  conJnnctiTe,  instead  of  the  altematlTe, 
but  no  complaint  seems  to  have  been  made  of 
that  "While  the  ordinance  is  quite  remark- 
able for  its  constmctini,  and  while  the  com- 
plaint dangerously  neared  the  point  of  du- 
Irilcity,  that  point  can  hardly  be  said  to 
have  been  readied.  In  Bute  v.  Pryor,  B3 
Kan.  657,  37  Pae.  169,  It  was  held  that,  when 
a  statute  makes  two  or  more  distinct  acts 
connected  with  the  same  transaction  indict- 
able, each  one  of  which  may  be  cwsldered 
as  represenUng  a  phase  In  the  same  offense, 
and  no  motion  to  quash  before  arraignment 
Is  presented,  such  information  Is  not  fatally 
defective,  because  they  are  coupled  in  the 
same  count.  It  was  there  said  to  be  the  gen- 
eral rule  that  duplicity  in  criminal  cases 
does  not  warrant  an  arrest  of  Judgment,  and 
"it  is  cured  generally  by  a  verdict  of  guilty 
as  to  one  of  the  offaises  charged."  53  Kan. 
659.  37  Pac.  170. 

[6]  In  case  the  Jury  f6und  the  dtfead- 
ant  guilty  nnder  sectioa  2  (tf  ttie  ordinance, 
which  must  be  deemed  to  have  the  effect  of 
clearing  him  of  any  offeose  covered  by  the 
otlier  two  sectkms. 

Finding  no  materially  prajndidal  error  In 
the  record,  the  JudgsMnt  is  affirmed. 

JOHNSTON,  C.  J„  and  UA80N,  POBTBB, 
WEST,  and  DAWSON,  JJ.,  conconins. 

SIARSHALL,  J.  I  c<mcur  in  the  result 
reached,  but  1  think  the  rule  concerning 
duplicity  In  criminal  pleading  is  not  correct- 
ly stated  In  either  the  syllabus  m  the  opin- 
Itm. 

nURCH,  J.  I  Join  In  the  special  concur- 
rence of  Justice  MABSHALL. 
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MORLEY  vt  a).  V.  WILSON.    (No.  23341.) 
(Supreme  Court  of  EansaB.    Oct  8,  1921.} 


(SyJIahua  by  the  Court.) 

TriaJ  «=»339(3)— Impossible  vardict  properly 
rejected,  and  cause  again  remanded  to  Jary. 
In  an  action  for  a  real  estate  dealer's  com- 
missioD,  the  only  issue  was  whether  the  plain- 
tiffs were  to  Tecdve  the  aam  of  ^700  for  their 
■erviees  in  findiiiv  a  tmyer  for  defendant's  farm, 
vbicfa  was  admittedly  the  original  amount 
asreed  upon  between  the  parties,  or  whether, 
because  the  defendant  had  to  extend  time  to 
the  buyer,  the  plaintiffs  had  later  agreed  with 
defendant  that  their  commission  should  be  $300. 
The  trial  court  instructed  the  jury  to  that  ef- 
fect, but  Che  iury  returned  a  vefdiet  for  $500, 
wfaldi  the  court  declined  to  reeeire.  The  court 
rqwated  its  instructions  that  the  verdict  sbonld 
be  for  the  plaintiffs  for  $700,  or  for  $300,  as 
the  jury  in  their  discretion  might  determine, 
and  that  this  matter  was  the  only  disputed  is- 
sue  of  fact  which  the  jury  had  to  decide.  The 
Jury  again  retired,  and  then  brought  In  a  ver* 
dirt  for  $700.  Seld,  that  It  was  proper  for  the 
court  to  decline  to  receive  their  first  verdict, 
and  to  require  them  to  return  and  bring  in  a 
rerdiet  revrattive  to  the  issue  as  defined  by 
the  court,  and  that  ttie  Jury's  discretion  did 
not  extoid  to  Uie  rendition  of  a  verdict  at  vari- 
ance therewith. 

Appeal  from  District  Court,  Lyon  County. 

Action  by  Q.  W.  Morley  and  another,  as 
partners,  against  C  M.  Wilson,  for  brokers' 
commission.  Judgoient  for  plaintUfs,  and 
defendant  appeals.  Affirmed. 

Owen  S.  Samuel,  of  Emporia,  tor  appellant. 
W.  O.  Roberts,  of  Emporia,  for  appdleea 

DAWSON,  J.  This  was  an  actlcm  for  a 
real  estate  agenfa  commission.  The  plaln- 
tlfTs,  as  real  estate  agents,  brought  the  de- 
fendant and  a  buyer  together,  and  the  lat- 
ter two  effected  a  bargain  for  the  sale  of  a 
valuable  farm.  The  plaintUfs  dalmed  a 
commission  ol!  3  per  cent,  on  the  purchase 
price,  $729,  and  sued  for  that  amount.  De- 
fendant's answer  admitted  the  plaintiffs' 
servicefl,  admitted  that  the  original  agreement 
between  him  and  plaintiffs  was  tbnt  tbelr 
commission  should  be  $700,  but  that  this 
agreement  was  baaed  on  the  expectation  that 
the  farm  should  be  sold  for  oub,  and  that 
when  it  transpired  that  only  a  part  of  the 
purchase  price  could  be  paid  down  by  the 
buyer,  and  that  time  wonld  have  to  be  given 
on  the  balance,  the  t^alntlffs  agreed  to  ac- 
cept $300  In  full  for  their  services. 

On  this  issue,  the  cause  was  tried  before 
a  jury.  The  trial  court  gave  pertinent  in- 
structions  including  the  following: 

"(1)  In  this  case  the  controversy  between 
the  parties,  is  as  to  whether  the  conHnission 
due  is  $700  or  $800.  That  is  the  sole  ques- 
tion yon  have  to  determine  In  this  esse.  The 
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plaintiffs  performed  the  service  and  brought 
about  the  sale.  That  is  conceded.  The  plain* 
tiffs  claim  that  they  were  to  receive  3  per  cent., 
but  agreed  on  $700  for  this  commission,  and 
the  defendant  contends  that,  by  reason  of  some 
changes  in  the  terms,  they  agreed  upon  a  com- 
mission of  $300.   •   *  • 

"(10)  You  will  have  but  one  form  of  verdlet 
in  this  case.  It  will  be  for  the  plaintiffs,  and 
you  will  return  a  verdict  for  either  $700  or 
$300,  as  you  find  the  facts  to  be." 


The  Jury  returned  a  verdict  for  plaintiffs 
for  $500.  This  verdict  the  trial  court  refused 
to  receive.  The  court  thai  furtber  Addressed 
the  jury: 

"I  want  to  say  to  yon  that  your  venHct  should 
be  for  either  ^00  or  $700.  There  is  no  basis 
for  finding  a  verdict  ot  $000.  It  must  be  for 
either  $300  or  $700.  I  will  cross  out  this  $000, 
and  you  may  go  back  into  yonr  jury  room  and 
see  if  you  can  find  a  verdict  In  one  of  the 
amounts  I  have  named." 

The  jury  retired,  and  later  returned  with  a 
verdict  for  plaintiffs  for  $700,  and  judg- 
ment was  rendered  accordingly.  Defendant 
appeals,  basing  error  on  the  trial  court's  re- 
fusal to  accept  the  Jury's  verdict  for  $500, 
and  In  its  instructioDS  that  the  verdict  should 
be  for  $700  or  $300. 

There  was  no  excuse  whatever  for  a  ver- 
dict for  $500.  Plaintiffs  asked  for  $729.  but 
acquiesced  in  defendant's  contentiou  that 
$700  should  be  the  commission  as  first  agreed 
upon.  That  sum,  therefore,  was  the  only 
verdict  which  the  jury  could  return,  unless 
they  believed  the  defendant's  evidence  that 
a  later  agreem^t  was  made,  fixing  the  com- 
mission at  $300,  when  It  transpired  that  the 
farm  could  not  be  sold  for  casta.  In  the 
course  of  the  evidence,  defendant  testified 
that,  while  he  was  arguing  with  plaintiffs  to 
induce  them  to  accept  $300,  one  of  them 
offered  to  accept  $500.  But  .he  did  not  tes- 
tify that  he  closed  a  bargain  with  them  at 
that  figure.  He  admitted  that  he  agreed  to 
pay  $700  originally.  He  pleaded  and  testi- 
fied that  later  plaintiffs  agreed  to  accept 
$300.  Therefore  the  court  correctly  Instruct- 
ed the  jury — and  no  objection  to  that  Instruc- 
tion was  made — that  their  verdict  should  be 
for  either  $700  or  $300,  according  as  they 
believed  or  disbelieved  the  evidence  adduced 
to  settle  the  only  disputed  point  in  Issue. 
It  is  beside  the  case  to  argue  that  the  Jury's 
discretion  should  not  he  controlled  by  the 
trial  court.  The  only  discretion  the  jury  had 
was  to  determine  whether  It  was  the  plain- 
tiffs or  defendant  who  were  telling  the  truth 
as  to  the  matter  of  the  alleged  second  agree- 
ment. The  jury  had  no  right  to  split  the  dif- 
ference, or  otherwise  to  disregard  the  Issue 
upou  which  they  had  received  instructions. 
A  jury  must  follow  instructions,  as  they  are 
sworn  to  do.  ' 

In  Tatlow  v.  Bacon.  60  Ean.  696,  700;  1^ 
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Pac.  745,  where  the  jury  ohTloualy  erred  In 
the  amount  of  their  ver«ct,  the  trial  coxirt 
called  their  attention  to  the  inconsistency, 
and  directed  them  to  return  and  reconsider 
the  matter,  and  to  return  a  consistent  ver- 
dict This  was  held  to  be  lawful  trial  prac- 
tice. See,  also,  Snyder  v.  Eriksen,  109  Kan. 
814,  198  Pac.  1080  ;  38  Cyc.  1893,  1S&4.  and 
notes ;  27  R.  C.  L.  890,  891. 

0^  Judgm«it  Is  afflrmed. 

All  the  Justices  concnrring. 


BAfRD  et  al.  V.  SHAFER  et  al.  (No.  23r60.) 
(Supreme  Court  of  Kansas.  Oct.  8,  1921.) 

(ByUalnu  by  the  Court.) 

Appeal  aad  error  1 19— Decision  refusing  to 
ratax  costs  fonniiig  part  of  Judgment  pre- 
viously amrmml  iield  to  relate  iKOlnslvely  to 

oosts,  and  not  revlewataie. 

A  dedsion  refusing  to  retaz  costs  which 
had  been  assessed  and  formed  a  part  of  a  judg- 
ment previously  affirmed  upon  appeal  relates 
exdusively  to  costs,  and  la  not  open  to  review, 
although  the  amount  questioned  may  exceed 

«ioa 

Appesl  from  District  Cocrt,  Smith  (bounty. 

Action  by  James  A.  Baird  and  others 
against  John  S.  Shafer  and  others.  From  a 
ruling  refusing  to  retai  costs,  defendants 
appeal.   Appeal  dismissed. 

For  former  opinion,  see  101  Kan.  685,  168 
Pac.  836,  L.  R.  A.  1918D,  638. 

BeUhan  A  Bellban*  of  Smith  Center,  for 
appdlants. 

Ij.  O.  Ubl  &  Sm,  of  Smitii  Center,  tor  appel- 
lees. 

JOHNSTON,' a  J.  This  Is  an  appeal  from 
a  mling  refu^g  to  retaz  costs  and  exdu- 
siv^  relating  to  costs,  which  arose  in  a  case 
and  became  a  part  of  a  Judgment  that  was 
entered  on  April  3,  1013.  An  appeal  was 
taken  to  this  court  trom  that  Judgment  Au- 
gust 13, 1015,  and  it  was  afflrmed  here.  101 
Kan.  585,  168  Pac.  836,  U  H.  A.  1918D,  638. 
Afterwards  an  executitm  was  Issued  upm 
the  Judgment,  and  on  May  1, 1919,  the  costs 
were  paid  into  court  No  objection  was  made 
as  to  the  costs  assessed  up<«  the  first  ap- 
peal, nor  for  more  than  6  years  after  they 
were  adjudged.  In  May,  191S,  defendants 
moved  for  a  retoiaUon  of  the  costs  allowed 
an  expert  witness,  amounting  to  »100.58, 
whi<^  amount  It  appears  was  atUl  in  the 
hands  of  the  dert  ot  the  court  Wlwn  the 
motion  to  retax  the  costs  was  denied,  the 
court  directed  the  clerk  to  hold  the  money 
pending  an  appeal  from  the  dedsloo.  which 
defoidants  announced  they  would  take. 


Aside  from  the  fact  that  no  objection  was 
made  to  the  assessment  of  costs  which  con- 
stituted a  part  of  the  judgment  which  waa 
affirmed  upon  appeal,  and  apart  from  the 
fact  that  6  years  has  elapeed  and  many 
terms  of  court  have  intervened  without  com- 
plaint as  to  these  costs,  and  notwithstanding 
the  voluntary  payment  of  the  same,  all  of 
which  afforded  grounds  for  heading  that  the 
defradants  had  waived  their  right  to  a  re- 
taxatkn  ot  the  oosts  by  reas(m  of  lapse  of 
time  and  tiielr  own  ladies,  iwesait  ap- 
peal must  be  disposed  of  opm  another 
ground.  A  proceeding  to  retax  coats,  after 
the  affinnance  of  the  judgment,  InvolTea 
nothing  but  costs.  A  ruling  relating  exdur 
sively  to  cosl^  is  not  open  to  review  here,  «1- 
t  hough  the  amount  Questioned  may  exceed 
$100.  Mo.  Fa&  By.  Oo.  t.  Yawger,  62  Kan. 
691,  85  Fitc  S14;  Aobdl  t.  Aldrlcta,  8S  Kan. 
313,  147  Faa  1126;  Cramer  r.  Bank,  98  Kan. 
641, 158  Fac.  mi. 

The  appeal  Is  therefore  dismissed. 

All  the  Justices  concurring. 
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STATE  ax  rel.  HOPKINS,  Atty.  Gea.,  v. 
GROVE.    (No.  23612.) 

(Supreme  Court  of  Kansas.   Oct  8,  1921.) 

(SvJlabvM  hp  t\e  Conrt.) 

1.  Constitstlonal  law  ^67— Statata  aathoriz- 
Ing  merely  deolaratory  JadgMsats  held  not  an- 

constitutlonal. 

A  statnte  authorizing  the  rendition  of  mere- 
ly declaratory  judgments  is  not  unconstitutional 
on  the  ground  of  attempting  to  confer  nonjudi- 
cial power  upon  courts.  Such  jadgments  may 
be  judicial  acts  although  rendered  in  actions 
admittedly  brought  before  a  tight  has  been  in- 
vaded, and  although  no  consequential  reliet  Is 
given  or  soaght 

2.  Mislelpal  oorparatloas«=9l3&— Empteyaaof 
railroad  eonpaoy  aslag  city's  streets  aid  al- 
lays asdsr  a  '^raacMia'*  held  dltvudMed  for 
dty  oOoa. 

Where  a  railroad  company  oses  certain 
streets  and  alleys  in  a  city  under  ordinances 
granting  it  the  right  to  occupy  them  with  its 
tracks  upon  condition  that  it  shall  conform  to 
certain  requirements  including  the  keeping  the 
track  in  good  condition  with  respect  to  general 
travel,  the  paving  of  the  track  between  the 
rails,  and  the  maintaining  of  a  driveway  and 
eidewalk  for  the  public,  ona  who  Is  employed 
by  such  company  as  a  boiler  maker  is  disquali- 
fied to  hold  the  office  of  commisuMier,  un- 
der the  statute  which  provides  that  no  employee 
of  a  railway  corporation  operating  nnder  a 
franchise  granted  by  a  dty,  or  having  any  con- 
tract with  it,  shall  hold  any  tits  office.  The 
term  "franchise"  is  used  in  aoch  statute  in  a 
broad  4Snd  general  rather  than  a  narrow  and 
technical  sense,  and  covers  rights  aeqaired  nn- 
der such  ordinsncos,  and  the  relations  ot  the 
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city  and  railway  company  ondar  •ueh  ordinanc- 

ei  are  contractual. 

[Ed.  Note.— For  other  definitionB,  tee  Words 
and  Phrases,  First  and  Second  Series^  Fran- 
chise.] 

~  Orisbud  proceeding  In  quo  wamnto  hj 
die  State  of  Kansas,  on  the  relation  of  Rich- 
ard J.  HopUns,  Attorney  Gtin^vl,  against 
Charles  B.  Orore,  to  determine  his  capacity 
to  hold  office  as  membra  of  the  board  of  com- 
ndssloners  of  the  city  of  Wldilta.  tA  which 
be  bad  beat  elected.  Judgment  rendered  de- 
daring  defendant  dlaqualifled. 

Blchard  J.  Hopkins,  Atty.  Gen.,  and  E.  W. 
Clansen,  of  Topeka,  for  plaintiff. 

Bobert  O.  Foulston  and  Geo.  L.  Slefkln, 
both  of  Wichita,  for  defendant 

MASON,  J.  Thla  proceeding  was  brought 
by  the  state  on  the  relation  of  the  Attorney 
General  for  the  purpose  of  determining  the 
legal  capacity  of  Charles  E.  Grove,  the  de- 
fendant, to  hold  the  ofiBce  of  member  of  the 
board  of  c(»nmlssloners  of  the  dty  of  Wichi- 
ta, to  whidi  he  had  been  de<^red  elected 
on  the  canrass  of  the  returns.  The  case 
was  ButKnltted  oo  the  pleadings,  the  facts 
not  being  In  dispute,  on  June  10.  1921.  It 
b^g  suggested  that  the  interest  of  the  pub- 
lic required  an  early  determination  of  the 
matter,  the  court,  having  reached  the  con- 
duslott  that  the  defendant  was  ineligible  to 
the  position,  announced  its  dedslou  to  that 
effect  June  27,  «ltb  the  statemait  that  an 
opinion  would  be  written  later. 

The  defendant  Is  In  the  employ  of  the  Mls- 
sonrl  Padflc  Bailroad  Company,  and  the 
claim  of  dlsqoaliflcation  la  based  upon  the 
statute  whldi  forbids  an  employea  of  a 
railway  company  operating  under  any  fran- 
chise granted  by  the  city  or  having  any  con- 
tract with  it  to  hold  any  dty  office,  and 
imposes  a  penalty  of  both  fine  and  Imprison- 
ment for  doing  so.  Gen.  Stat  1915,  S  155a 
Inasmuch  as  the  defendant  had  not  attempt- 
ed to  enter  upon  the  discharge  of  the  duties 
<tf  the  office,  the  proceeding  against  him 
was  brought  under  the  provisions  ot  the 
law  enacted  at  the  recent  session  of  the 
legislature  authorizing  the  rendition  of 
declaratory  judgments  (Laws  1921,  c.  168), 
the  constitutloDulity  of  which  is  challeng- 
ed by  the  defendant  The  questions  to  be 
detenoined  are  whether  the  declaratory 
Judgment  statnte  Is  valid,  whether  the  rail- 
way company  Is  operating  under  a  "fran- 
diise"  granted  by  the  dty  within  the  mean- 
ins  of  that  term  as  used  in  the  statute  con- 
cerning the  viaUficatlonB  of  city  officers, 
and  whetbor  the  company  has  a  ooutract 
with  the  dty. 

[1]  1.  A  ^tute  authorizing  declaratory 
jndgm«its  has  recently  been  held  uncoostl- 
tutional.  Anway  v.  Grand  Rapids  Railway 
Ofht  2U  Mich,  m,  179  N.  W.  S50,  12  A.  U 
R.  26.  The  proceeding  in  whldi  the  dedslon 
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vras  rendered  was  not  based  upm  an  actual 
controversy.  The  members  of  the  court  ap- 
pear to  have  agreed  that  for  this  reason  It 
could  not  be  maintained.  A  majority  of  the 
Justices,  however  (two  out  ot  eight  dlss»it- 
ing,  and  another  limiting  his  concurrence 
to  the  result  reached),  treated  the  proceed- 
ing as  one  of  the  kind  the  Legislature  In- 
teuded  to  authorize,  but  held  the  statute  in- 
valid because  the  power  to  make  a  declara- 
tion of  rights  where  no  consequential  relief 
can  be  had  is  not  judidal.  and  cannot  be  con- 
ferred upon  courts. 

Whatever  may  have  been  the  intention  of  ' 
the  framera  of  the  Midiigan  act  In  that  re- 
spect the  Kansas  statute  is  explldtly  lim- 
ited In  its  operation  to  "coses  of  actual  con- 
troversy." Sei'tion  1.  Tb6  dedEdon  of  the 
Michigan  court  that  the  proceeding  there  un- 
der consideration  was  not  maintainable  and 
should  be  dismissed  ai^tears  to  have  turned 
ui>on  the  fa<A  that  (as  In  Musknt  v.  United 
States.  219  U.  S.  846.  31  Sop.  Ot  m  W  U 
Ed.  246.  upon  which  case  macta  r^lonce  is 
placed)  no  actual  controversy  existed  be- 
tween opposing  parties.  The  dedsloa  so  far 
as  it  Is  based  upon  that  ground  Is  not  in- 
consistent with  the  validity  of  the  act  here 
involved.  In  the  majralty  oidnloo  in  that 
case,  however,  views  were  expressed  t^t, 
if  accepted  as  sound,  would  be  fatal  to  the 
Kansas  statute; 

There  Is  no  occadon  for  a  gmool  dlscns- 
don  here  of  dedaratory  Judgments— tti^ 
purpose,  the  needs  that  give  rise  to  than, 
the  extent  to  which  they  have  been  «nploy- 
ed,  and  the  results  obtained.  These  matters 
have  been  fully  covered  by  recent  oontrlbo- 
tions  to  legal  paUlcaUoii^  most  Impmtant 
among  whitdi  may  be  menttooed  those  of 
Prof.  Edson  B.  Sundfiriand  (16  Mldilgan  Law 
Review,  69,  December.  1917)  and  Prof.  Bd- 
win  M.  Bordmrd  (28  Tale  Law  JooraaU  It 
105,  Novonber  and  December,  191^.  a%e 
authorities  bearing  on  the  question  of  the 
constitutionality  of  sudi  statutes  have  like- 
wise beai  BO  fully  collected  and  discussed  in 
the  majority 'and  minority  opinions  In  the 
Midiigan  Case  as  to  dl^iense  wltii  the  neces- 
slt7  of  reviewing  th«n  hera  See,  also,  note 
12  A.  Ll  B.  (Q,  In  whidi  all  upects  Ot  the 
matter,  indoding  the  cMutltutlonal  ques- 
tion, are  fully  dliicussed.  The  first  and  sixth 
sections  of  the  Kansas  act  contain  its  vital 
provisions — those  against  which  the  coO' 
stltutloual  objections  are  directed.  Tbeg 
read: 

"In  cases  of  actual  controveray,  courts  of 
record  within  ttie  scope  of  their  reepective  ju- 
risdictions shall  have  power  to  make  binding 
adjudications  of  riglit,  whether  or  not  conse- 
quential  relief  la,  or  at  the  time  could  be, 
claimed,  and  no  action  or  proceeding  shall  be 
open  to  objection  on  the  ground  that  a  Judg- 
meot  or  order  merely  declaratory  of  right  is 
prayed  for.  ControversiM  Involving  the  inter- 
pretation of  deeds,  wills,  other  instruments  of 
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wiitias,  itatatM,  mnnldpal  ordinances,  and 
other  fOTemmental  regulationa,  may  be  so  de- 
termined, end  this  enumeration  doee  not  exdode 
other  inataneei  of  actual  antag onistte  aaeertlon 
and  denial  of  right**  Lawa  1021,  e.  16S,  |  1. 

"TMi  act  la  declared  to  be  remedial;  Ita  pur- 
pose ifl  to  afford  relief  from  the  uncertainty 
and  insecurity  attendant  npon  controverBiee 
over  legal  rights,  without  requiring  one  of  the 
parties  interested  so  to  invade  the  rights  as- 
serted by  the  other  as  to  entitle  him  to  main- 
tain an  ordinary  action  therefor;  and  it  is  to 
be  UberiUly  interpreted  and  admimatezed,  with 
a  view  to  making  the  conrta  more  aerriceable 
to  the  people."  Lawa  1921,  e.  168,  f  6. 

Asalnst  the  validity  of  the  statute  It  is 
urged  that  tbe  occasion  for  Judicial  action 
cannot  arise  until  a  claim  is  made  that  an 
actual  wrong  has  been  done  or  Is  immediate- 
ly threatened,  and,  moreover  (what  Is  mucb 
the  same  thing  stated  In  another  way),  that 
a  decision  cannot  propeily  be  classed  as  a 
Judgment,  as  strictly  Judicial  act,  unless,  be- 
sides determining  the  merits  of  the  coutro- 
versy  between  the  parties,  deciding  whldi 
Is  rlgbt,  It  affords  (or  denies)  some  addition- 
al r^edy — ^In  other  words  "consequential 
relieT'— and  therefore  that  power  to  de- 
cide a  controversy  In  the  absence  of  the 
conditions  indicated  is  not  Judicial  and  can- 
not be  conferred  up<»  courts  by  the  leg- 
islature. This  Tiew  appears  to  us  to  be 
unsound,  and  to  be  the  result  of  confusing 
declaratory  Judgments  with  advlsorr  opin- 
ions and  decisions  In  moot  cases,  and  per^ 
haps  also  of  an  indlnatlou  to  treat  a  gener- 
al practice  that  has  been  long  eetabllshed  as 
baring  acquired  tbe  force  of  a  constitution- 
al guaranty.  A  mere  advisory  oi^on  upon 
an  abstract  question  is  obviously  not  a  Judg- 
ment at  all,  since  there  are  no  parties  to  be 
bound,  and  the  rights  of  no  one  are  direct- 
ly affected.  The  situation  Is  Bubstautially 
the  same  where  opposing  parties  present  a 
moot  questl<m— one  the  decision  of  which 
can  have  no  practical  effect  Where  a  judg- 
menb  Is  sought  of  audi  diaracter  as  to  be  of 
uo  benefit  unless  accompaaied .  by  an  order 
the  carrying  out  of  which  is  Impossible,  the 
futltity  of  the  proceeding  Is  a  suffident  basis 
for  a  court's  refusal  to  entertain  it  whether 
or  not  Jurisdiction  to  do  so  exlsta  But  some 
judgments  are  wholly  or  In  part  self-opera- 
tiva  They  perform  a  valuable  function  In 
and  of  themselves.  It  Is  often  said  that  a 
cause  of  acUon  arises  only  upon  the  breach 
of  a  duty— the  Invasion  of  a  right  This, 
however.  Is  merely  the  announcemait  of  a 
general  rule  of  practice  subject  to  posedble 
exceptions  and  to  legislative  change.  Ac- 
tioDS  to  quiet  titie  and  to  construe  wlUs  are 
recognized  methods  of  invoking  Judicial  ac- 
tion which  do  not  originate  in  the  actual 
commission  of  a  wrong  nor  terminate  In  a 
Judgment  Inflicting  a  penalty,  granting  com- 
pensation or  tojunctlaa,  or  otherwi»e  glvut 


"consequential  relief*;  tiie  declaration  of 
rights  being  all  that  Is  necessary  to  fit  the 
requirements  of  the  case.  The  decree  in 
an  action  to  quiet  title  Is  sometimes  so 
drawn  as  to  order  (he  setting  aside  or  can- 
cellation of  a  deed.  A  declaration  th^  tbe 
Instrument  is  void  and  without  effect 
amounts  to  the  same  thing.  Tbe  Judgment 
does  not  change  tbe  conditlm  of  the  title, 
but  simply  declares  where  it  Is  vested.  It 
gives  the  only  relief  that  ia  necessary  to  set- 
tle the  controversy— the  determination  of 
the  ownership  of  the  projfertj.  Why  the 
Leglalature  cannot  authorize  idmllar  pro- 
cedure In  like  situations  to  meet  Uk«i  needs 
is  not  apparent  It  Is  hardly  conceivable 
that  any  fundamental  principle  of  our  gor-> 
emmeut  beyond  legislative  control,  pre- 
vents two  dlqiHitants,  each  of  whom  sincere* 
ly  believes  In  the  rightfulness  of  his  own 
claim,  but  each  of  whom  wishes  to  abide  by 
the  law,  whatever.  It  may  be  determined  to 
be,  from  obtaining  an  adjudication  of  their 
controversy  In  the  courts  without  one  or  the 
other  first  doing  something  that  is  Illegal 
(in  the  case  of  the  present  defendant  crimi- 
nal) if  he  is  mistaken  in  his  view  of  the  Uw. 

The  mere  Judicial  determination  that  one 
party  to  lltlgatloii  is  right  in  bis  conboi- 
tlons  and  his  oppcment  wrong  aocompUahea 
In  some  Instances  all  that  he  seeks  and  la 
others  at  least  a  ocnulderable  part  d  it;  It 
condoslTely  and  finally  settles  the  aaesUfm 
of  UabUIty  between  the  parties.  This  Is  reo- 
ognlsed  In  various  expressloos  of  the  courts 
and  text- writers,  of  which  the  following  are 
lUnatratlTe: 

*^ut  In  general  the  offlce  of  judgment  la  fully 
performed  when  ft  declares  and  adjudicates  th« 
existence  or  nonezlBtence  of  the  liaUllty  sought 
to  be  established;  it  is  not  concerned  with  tb* 
means  of  enforcing  the  liability  dedared."  23 
Cyc.  669. 

"Tbe  first  and  most  obvious  consequence  of 
a  Judgment  is  that  it  eBtabliahes  an  indisputable 
obligation  and  confers  upon  the  succesaful  par- 
ty tbe  right  to  issue  execution  or  other  proceaa 
of  tbe  court  tor  its  oiforcemcnt  Bnt  this,  tt 
must  be  repeated,  is  not  an  integral  part  of 
the  judgment  The  Judgment  is  merely  the  af- 
finnation  of  a  liability.  The  right  to  use  the 
process  of  the  court  for  its  enforcement  Is  a 
consequence  which  the  law  attaches  to  it. 
*  *  *  The  Judgment  after  performing  its  of> 
See  of  dedaring  tbs  existence  of  a  certain  lia- 
bility, leaves  the  party  to  pursue  the  remedies 
which  the  law  provides."  1  Bladt  on  Judg- 
ments, I  4. 

Where  the  plahitlff  asks  tbe  recovery  of 
money,  and  his  clatn^  la  hdd  to  be  unfound- 
ed, the  defendant  needs  no  Injunction  sgalnmt 
its  further  prosecution.  He  Is  fully  protect- 
ed by  a  judgmenli  explldtly  or  Impliedly  de* 
olartog  it  to  be  Invalid.  The  maker  of  a 
I  note  may  sue  before  its  maturity  to  haT« 
I  it  canceled  for  fraud;  a  Judgment  d«(dar> 
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Ins  ttiat  It  was  frandnlently  procnrtkl  might  trom  a  dedtdon  of  the  Coazt  of  Claims  al< 
answer  the  same  purpose.  In  sudi  an  action  lowing  a  demand  agnlnst  the  gorenmient. 
the  r^dltlon  of  a  judgment  for  the  biddv  :  That  neceegarUy  involred  a  ruUng  that  sudi 
declaring  the  note  valid  would  be  an  unques- 1  a  decision  may  be  a  Judicial  act»  notwltli- 


tloned  exercise  of  Judicial  power.  It  would 
seem  that,  if  the  holder,  learning  of  a  claim 
on  tlie  port  of  the  maker  that  hla  s^natoze 
was  procured  by  fraud,  should  bring  an  ac- 
titm  authorize  by  statute  to  have  that  mat- 
ter determined,  a  decree  In  his  favor  de- 
claring the  note  valid  ought  not  to  be  a 
nullity  on  the  ground  of  being  nonJudldaL 
Probably  the  strongest  statement  of  the 
view  against  merely  declaratory  Judgments 
Is  to  be  found  In  an  opinion  written  Ohlef 
Justico  Taney  where^  in  arguing  the  inva- 
lidity of  an  act  of  Oongrau  autli<n1cing  an 
appeal  to  the  Sui^wne  Oonrt  from  a  dedalm 
oC  tbB  fbdoal  Court     Claims,  be  said: 

award  of  execution  la  a  part,  sud  an 
eaaential  part,  of  eveiy  judgment  passed  by  a 
coort  esereWng  Jadidal  power.  It  Is  no  Jndg- 
uent,  Id  the  legal  sense  of  the  term,  without 
it.  Withoat  such  an  award  the  judgment  would 
be  inoperative  and  nugatory,  leaving  the  ag^ 
grieved  party  witboat  a  remedy.  It  would  be 
merely  an  oplolon,  which  would  remain  a  dead 
letter,  and  without  any  operation  upon  the 
rights  of  the  parties,  unless  Congress  should  st 
Mme  future  time  aanctioa  it,  and  pass  a  law  an- 
thorlaang  the  eonrt  to  carry  its  opinkm  into 
effect.  Sodi  is  not  the  judicial  power  confided 
to  this  court,  in  the  exercise  of  its  appellate 
jurisdiction;  yet  it  is  the  whole  power  that 
the  court  IB  allowed  to  exercise  under  this  act 
of  CongreSB."  Gordon  v.  United  States,  appen- 
to  117  U.  S.  697,  702. 

This  opinion  was  not  tbat  of  the  court,  nor 
does  It  appear  to  express  correctly  the 
grounds  of  the  court's  dedidon.  The  case  to 
which  It  applies  was  Qrst  submitted  In  De- 
cember, 1868,  and  was  reargued  at  the  De- 
cember term,  1864,  when  It  was  decided. 
Gordon  v.  United  States,  69  U.  S.  (2  Wall.) 
S61,  17  U  Ed.  921.  In  the  meantime  Chief 
Justice  Taney  had  died,  and  the  copy  of  the 
oplnlcHi  from  whldi  the  publication  In  the 
appendix  referred  to  was  made  was  pro- 
duced years  afterwords  by  the  son  of  his 
executor.  The  actual  grounds  of  the  deci- 
sion as  shown  by  the  language  of  Chief  Jus- 
tice Walte  In  announcing  it  (quoted  In  Unit- 
ed States  V.  Jones.  119  U.  S.  477,  478.  7 
Sop.  Gt  283. 80  L.  Ed.  440)  seem  to  have  been 
the  same  as  those  upon  which  United  States 
T.  Ferrelra,  64  U.  8.  40,  14  L.  Ed.  42.  was 
baaed,  nam^,  that  under  the  statute  as  it 
tbcn  fixiBtod  a  dedslon  of  the  Court  of 
dalma  was  m«ely  advisory,  waa  not  intmd- 
ed  to  amoimt  to  an  adjudication,  was  not  a 
Judicial  act,  and  therefore  the  provision  un- 
dertakini;  to  allow  an  appeal  to  a  court 
Uierefrom  was  invalid.  The  Jones  Case, 
Jttst  dted,  held  that  (the  statute  having  been 
emended)  an  appeal  to  the  Supreme  Court 
ot  the  United  States  eoold  then  be  givco 


standing  the  tribunal  rendering  it  is  with- 
out power  to  enforce  it,  because  no  mon^ 
can  be  drawn  from  the  federal  treasury  but 
in  cottseqnaioe  of  aK>roprlations  made  by 
law,  and  tor  that  reaspn  a  court  cannot  en- 
force a  mon^  Judgment  against  the  govern- 
ment. "Hence  the  party  who  gets  a  Judg^ 
ment  must  wait  until  Congress  makes  an  ap- 
propriation t)efore  his  moaey  can  be  had."' 
Railroad  Co.  t.  Alabama,  101  U.  S.  832,  836, 
(25  L.  Ed.  973).  Coi^cress  can  refuse  to  pay 
a  claim  whltAi  baa  been  Judicially  determJa- 
ed  to  be  ralld,  but  this  Is  a  vary  different 
thing  from  having  the  power  to  set  aside  an 
award  against  the  goremment,  the  reserva- 
tion of  whldi  In  Congress  or  any  other  legts- 
latlve  or  ocecntlTe  body  would  rmHer  the 
Ferrelra  Case  prevent  the  award  from  being 
final  unless  annealed  fn»n,  and  therefore 
cause  it  to  be  nonJuOlciid. 

In  a  case  whwe  the  aitoroement  of  an  ot^ 
der  of  the  Interstate  Oommeroe  Gomndsslon 
requiring  a  carrier  to  ceaee  a  obtain  jwao- 
tlce  for  two  years  from  a  stated  time  whs 
enjoined,  an  appeal  from  the  InJmuiUon  was 
decided  after  the  lapse  of  that  period,  over 
an  objection  that  fiiere  was  no  longer  any- 
thing upon  which  the  decMon  oonld  oper- 
ate, the  eonrt  saying: 

"In  the  case  at  bar  the  order  of  the  Commis- 
sion may  to  some  extent  (the  exact  extent  it  is 
unnecessary  to  define)  be  the  basis  of  further 
proceedings.  But  there  is  a  broader  considera- 
don.  The  questions  involved  in  the  orders 
of  the  Interstate  Commerce  Commission  are 
asnally' continuing  (as  are  manifestly  those  In 
the  case  at  bar),  and  their  consideration  ought 
not  to  be,  as  they  might  be,  defeated  by  short 
orders,  capable  of  repetition,  yet  evadiiv  re- 
view, and  at  one  time  the  government  and  at 
another  time  the  carriers  have  their  rights  de- 
termined by  the  Commission  without  a  chance 
of  redress.   •   *  • 

"In  Boise  City  Irr.  &  Land  Go.  v.  Qark. 
supra  [131  Fed.  415],  the.  period  for  whidi  a 
municipal  ordinance  fixed  a  water  rate  expired 
pending  the  litigation  as  to  its  legality,  and 
it  was  contended  that  the  case  bad  become 
moot.  The  court  replied:  'But  the  courts  have 
entertained  and  decided  such  cases  heretofore, 
partly  because  the  rate,  once  fixed,  continues  in 
force  nntil  changed  as  provided  by  law,  and 
partly  because  of  the  necessl^  or  propriety  of 
deciding  some  question  of  law  presented  which 
might  serve  to  guide  the  munidpal  body  when 
again  called  upon  to.  act  In  the  matter.* " 

So,  Pac,  Terminal  Co.  v.  Int.  Comm.  Com'n, 
219  U.  S.  4»e.  515.  516,  81  Sop.  Ct  279,  283, 
284  (66  L.  Ed.  810). 

In  this  Jurisdiction  the  question  at  Issue 
may  be  regarded  as  having  he&a  settled  in 
State  V.  Allen,  107  Kan.  407,  191  Pac.  4T& 
Xheie  an  appeal  on  fbe  pert  ot  the  state  in 
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a  criminal  case  was  sustained  which  was 
broi^t  to  determine  the  correctness  of  an 
instruction  where  no  verdict  had  been  reach- 
ed; the  Jury  having  been  discharged  nptm 
failure  to  agree.  The  difficuUy  resulting 
from  the  tact  that  no  spedflc  mandate  for 
the  doing  or  omission  of  any  particular  act 
could  accompany  the  reversal  was  fully  ap- 
preciated and  considered,  but  was  held  not 
to  prevent  the  determination  of  the  Issue 
presented.  The  bearing  of  that  case  Is  not 
avoided  by  the  fact  that  the  state  Constitu- 
tion (article  S,  f  3)  gives  the  Supreme  Court 
"such  appellate  Jurisdiction  as  may  be  pro- 
vided by  law,"  for  the  quoted  clause  does 
not  contemplate  its  exercise  upon  appeal  of 
auy  but  Judicial  powers.  Auditor  of  State 
V.  A..  T.  ft  S.  F.  Bailroad  Ga,  6  Ean.  COO,  7 
Am.  Bep.  S75. 

A  typical  situation  is  presented  for  the 
application  of  the  declaratory  Judgment  act 
There  is  a  present  controversy  between  the 
parties,  the  defendant  claiming  the  right  to 
perform  the  duties  of  the  office  to  which  he 
has  been  elected,  and  the  x^lntifl  deny- 
ing that  right  The  controversy  is  actual, 
not  moot;  concrete,  not  abstract  An  In- 
terpretation of  the  statute  concerning  In- 
ellgibtUty  Is  not  the  ultimate  object  of  the 
suit,  but  is  a  necessary  step  In  determining 
whether  tiie  def^idant  Is  entitled  to  act  as 
I'lty  cnmmlRsioner,  l^at  guestifm  under 
the  ordinary  procedure  could  only  be  judici- 
ally decided  after  the  defendant  had  as- 
sumed the  duties  of  the  office,  thereby  ex- 
posing himself  to  punishment  by  both  fine 
and  imprisonment  Even  If  injunction 
would  lie  to  prevent  his  aoc^tance  of  the 
office,  such  relief  would  be  unnecessary.  Id 
the  Tonote  cwtiingency  of  his  desiring  to  oc- 
cupy the  office  after  his  ineligibility  had 
been  determined,  the  statutwy  penalty 
would  exercise  a  sufficient  restraining  in- 
dueucQL  The  decision  when  announced  is  not 
merely  advisory.  It  is  a  final  adjudication 
having  the  binding  force  of  any  other  Judg- 
moit.  If  after  Its  being  adjudged  that  the 
defendant  is  dlaqufiUfied  he  should-  under- 
take to  b(M  tbB  ofRee,  and  the  state  should 
bring  a  proceeding  to  oust  him,  the  (mly  mat> 
ter  open  to  Inquiry  would  be  whether  he  was 
actually  holding  It;  he  could  not  he  heard  to 
raise  any  Issue  of  elth^  law  or  fact  going 
to  the  question  ot  his  eligibility,  and  this  re- 
sults from  the  principle  of  res  judicata,  and 
not  from  that  ot  stare  decisis. 

[2]  2.  The  statute  whidi  the  plaintiff  re- 
gards as  readying  the  defendant  Inellgibte 
reads  as  follows: 

"No  officer,  employee,  agent  or  servant  or 
atoi^holder  In  any  corporatioa,  firm,  company 
or  person  holding  or  operating  under  any  fran- 
chise granted  such  dty,  incladlog  street  and 
other  railways,  telephone  companies,  electric 
light  companies  or  gas  companies,  or  having 
any  contract  with  such  dty,  shall  hold  any  tdtj 


office;  and  no  officer  or  onployee  of  such  dty 
shall  accept  or  bold  any  office  in  or  employ- 
ment by  such  corporation,  firm,  company  or  pe^ 
son  seeking  to  acquire  any  soch  contract  or 
franchise;  and  any  person  violating  any  of  the 
provisions  of  this  section  ehaU  ttiereby  vacate 
his  office  and  be  fined  not  less  than  five  'bnn- 
dred  dollars  nor  more  than  one  thousand  d<d* 
lars,  and  imprisoned  in  the  county  jail  not  less 
than  six  months  nor  mors  than  mm  year."  Gen. 
8Ut  IdlS,  i  1556. 

fZlie  Bflseouri  Padflc  Bailroad  Company 
uses  certain  streets  and  alleys  in  Wichita  un- 
der ordinances  granting  It  tba  right  to  oc- 
cupy them  with  Its  tra<te  on  condltloo  of 
Its  conforming  to  certain  requirements.  TbiB 
defendant  Is  onployed  by  tlw  oonqwny  u  a 
bfrfler  maker.  He  contends  that  tiie  rights 
acquired  by  the  company  under  the  ordi- 
nances referred  to  are  not  "franddses"  with- 
in the  meaning  of  the  torn  as  used  In  tliB 
statute,  and  that  the  rdatlona  between  the 
dty  and  the  company  with  respect  thereto 
are  not  contractual. 

It  la  aald  that  legldatiTe  dtsqualiflcatlona 
to  bold  offloe  are  strictly  construed  against 
the  claim  of  InelegiblUty.  29  C^c.  1380, 1381. 
Whether  that  be  true  otherwise  than  where 
the  statute  is  penal  or  adds  to  requirements 
of  the  Oonstitution  need  not  be  determined. 
The  primary  rule  of  construction  Is  to  aacer> 
tain  and  give  effect  to  the  real  purpose  of 
the  Legislature,  and  that  will  prove  soffl- 
dent  here. 

The  word  "franchise"  Is  often  used  In  aodi 
sense  as  not  to  include  the  grant  by  a  dty 
to  a  railway  company  of  a  right  of  way  over 
its  streets.  McPhee  &  McGlnnity  Co.  v. 
Union  Pac.  B.  Oa,  158  Fed.  5,  87  0.  a  A. 
6ld.  This  court,  however,  has  b^d  that 
"franchise"  in  the  quo  warranto  statute  is 
to  be  interpreted  as  covering  a  right  of  that 
character  acquired  In  that  manner.  Olathe 
V.  Railway  Co.,  78  Kan.  193,  96  Pac  42.  The 
statute  now  under  consideration  refers  ex- 
plicitly to  franchises  granted  by  a  dty  to 
railway  corporations.  The  rights  ordinarily 
given  by  a  city  to  such  companies  are  of  the 
kind  granted  by  the  ordinances  here  involv- 
ed. And,  inasmuch  as  the  term  "franchise" 
Is  a  proper  one  by  whidi  to  describe  th^, 
the  fair  conclusion  Is  that  they  are  the  sort 
of  rights  the  Legislature  had  In  mind  when 
It  used  the  word. 

The  defendant  also  argues  thai;  If  the 
rights  granted  by  the  ordinances  referred  to 
are  regarded  as  franchisee,  they  ore  void 
because  of  the  lurovlslon  of  the  statute  lim- 
iting the  duration  of  franchise  granted  by 
the  dty  to  20  yeaiB,  and  making  other  re- 
quirNnents  which  have  not  been  met  Oea. 
atat  1915,  S  leSL,  subd.  2.  The  limitation 
appears  to  apply  to  contracts,  grants,  rights, 
and  privileges  as  w^  as  frawddsea  Tim 
statute,  however^  contains  a  provision  ex- 
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pvenOy  «xcept]iig  tnm  Ita  operatloD  Kranta 
of  tnds  or  switch  privllegea  to  nUt 
way  companies  for  the  purpose  of  reaching 
and  affording  milway  connecdona  and 
swltdi  prlTileges  to  Uie  owners  or  naon  of 
any  indostrlal  plant"  Subdiridon  7.  8er- 
enil  of  OtB  ordlnanois  in  question  ctmtaln 
CTproes  redtals  diowlng  that  their  grants 
are  of  that  cbaracter,  and  In  others  that  In- 
ference may  reasonably  be  drawn. 

Host  of  the  ordlnaneea  by  their  terms  re* 
quired  an  acceptance  by  tbo  railway  com- 
pany before  becoming  tfocttre;  'Che  de- 
fendant, bowerer,  argues  that  no  contract 
resulted  because  no  obligations  were  im- 
posed on  the  company  and  there  was  a 
want  of  mntnaUty.  Prorlskms  to  the  fol- 
lowing effect  are  made  tn  one  or  more  of 
the  ordinances:  Under  certain  amdltiona 
die  railway  company  is  to  pare  the  rle^t  of 
way  in  accordance  with  plana  made  by  the 
dtgr  engineer;  the  omnpany  is  to  furnish 
sndi  protection  to  the  traT^liv  public  as 
tlie  board  of  commiasionerB  shall  from  time 
to  time  direct;  ttie  ocMupony  Is  to  main- 
tain ft  driveway  for  Oie  trav^ng  pubUc  and 
a  cement  sld^alk  by  the  rtde  of  a  certain 
track  or  q>ur;  the  company  la  to  hold  tbe 
city  harm  lees  from  claims  for  dxunoges  oc- 
casioned by  ita  occupancy  of  the  street;  the 
dty  may  compel  the  observance  of  the  con- 
dltlMis  laid  down  at  any  time  U  may  deot 
Some  of  the  provisions  edatlng  to  the  con- 
duct of  tbe  railway  company  may  be  mere 
expressions  of  legal  obligations  that  would 
in  any  event  be  Implied.  But  others  are 
quite  dearly  contractual. 

The  defendant's  disquallflcatlcHi  results 
from  the  plain  and  unambiguous  language  of 
the  statute.  It  Is  also  as  clearly  wittdn  tlie 
purpose  and  spirit  of  the  act.  The  Legisla- 
ture obviously  proceeded  upon  the  assump- 
ti(Hi  that  a  corporation  holding  a  franchise 
from  or  contract  with  the  city  was  likely 
by  reason  thereof  to  be  drawn  into  contro- 
versy with  it,  and  that  a  city  officer  who  was 
required  to  take  some  action  Ui  relation  to 
the  matter,  if  he  were  an  employee  of  the 
company  in  any  capacity,  might  be  Influenc- 
ed In  his  conduct  by  that  circumstance. 
The  provisions  of  the  ordinances  descrU>ed 
are  of  Budi  character  that  a  dle^rato  might 
readily  arise  out  of  coafilcting  interests,  and 
the  connection  of  a  member  of  the  oommls* 
Bion  with  the  company  might  prove  an  em- 
barrassment  Whether  that  probability  Is 
strong  enough  to  render  It  expedient  to  make 
such  relationship  an  absolute  disqualiflcar 
tion  is  of  course  a  matter  for  the  Legis- 
lature to  determina 

For  tbe  reasons  stated,  the  Judgment  of 
Uie  court  has  been  rendered  declaring  tbe 
defendant  disquallfled  to  hold  the  office  of 
city  commissioner. 

All  the  Justices  concurring. 
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CLEMENTS  tt  ■!.  v.  HALL.  8eor«taiy  of 
State.    (No.  I960.} 

(Supreme  Court  of  Arisona.   Oct  11,  1921.) 

1.  CoRstltntlonal  law  «=>7— Proposed  amend- 
ment to  wlileh  leflfslatlve  measure  Is  appsad- 
ed  must  be  submitted  to  Goveraor. 

If  there  is  appended  to  a  proposed  amend- 
ment by  the  Legislature  any  measnre  essen* 
tially  leglslstlTe  or  statotory  in  character,  It 
must  be  snbmltted  to  the  Governor  for  Ids  ap- 
proval before  It  ean  become  a  law. 

2.  Constitatlonal  law  ^9(2)  —  Procedors  of 
special  eleetloBS  ealled  for  stbmlsslon  of  pro- 
posed eosstltatloial  ameadmeats  eoveraed  liy 
Civil  Code,  aad  net  by  CoasUtnllen. 

The  procedure  ol  special  elections  called  for 
submission  of  proposed  amendments  to  tbe  Con- 
stitution is  governed  by  Civ,  Code  1913,  pars. 
3323-3339,  and  not  Const,  art.  4,  |  1,  8ubd.  .U, 
the  purpose  of  such  constitutional  provision' 
having  been  to  supply  a  guide  as  to  procedure 
for  submission  of  measures  and  proposed 
amendments  during  the  interim  between  the 
adoption  of  the  Constitotlon  and  the  time  when 
the  Legi^atore  should  meet  and  pass  laws  es- 
pecially providing  the  macbinery  for  h<dding 
elections  on  measures  and  proiMMed  amend- 
ments. 

3.  Constttstlonal  law  «»9(l)— Ael  provldtng 
for  sabmlMloB  of  eonstitotloaal  ameadment 
at  special  eleotlon  to  be  held  snder  general 
election  laws  held  "legislation"  subject  to  ref- 
erenda m. 

Laws  1921,  c.  85,  i  4,  enacted  under  Const 
art.  21,  1 1,  providing  for  submission  of  amend- 
ment to  Const,  art  9,  |  5,  at  a  special  election 
to  be  held  on  specified  date  "in  manner  pro- 
Tided  by  law  for  general  elections/'  held  legis- 
lation. In  view  of  ita  sdoption,  by  reference, 
to  the  generti  election  laws,  and  therefore  sub- 
ject to  the  rrierendum  under  Const,  art  4,  f  1, 
subds.  1,  2. 

[Ed.  Noto^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Legis- 
lation.] 

4.  Conttltntloul  law  «es»9(2)  —  Proposed 
ameadment  submitted  at  next  general  eleotlon 
ifrtiere  submission  on  date  specified  for  special 
election  is  impossible  by  reason  of  referea- 
dnm. 

Amendment  to  Const  art  9,  {  S,  proposed 
by  Laws  1921.  c  85,  will  not  be  submitted  to  a 
special  election  on  a  specified  date  as  provided 
for  by  section  4  In  view  of  referendum  peti- 
tion filed  against  such  section,  making  it  im- 
possible to  hold  the  special  election  on  Uie  des- 
ignated date,  but  will  take  its  natural  course 
and  be  submitted  at  tbe  next  general  election. 

Petition  for  mandamus  by  W.  P.  Clements 
and  others  against  Ernest  B.  Hall,  as  Secre- 
tary of  State  of  the  State  of  ArUona.  Writ 
denied. 

Alexander  ft  Christy  and  E.  S.  Clark,  aU 
of  Pfacenix,  for  ptalhtifls. 

Kibbey,  Bennett  Gust  ft  Smith  and  WIU 
B.  Byan,  all  of  Phcenix,  for  d^radant 
S.  H.  Kyle,  of  Phoenix,  amicus  curiae. 


a=>For  other  esses  bm  sam*  topic  and  KET-NUUBBR  la  all  Ker-Numberad  Dlgwtaand  Indszw    '  . 
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PER  CURIAM.  The  plalntlfFs,  as  resi- 
dents, qoflliQed  electors,  and  taxpaTen  of 
tbe  state  of  Arizona,  Instituted  this  proceed- 
in);  agnlnst  the  defendant,  Secretary  of  State, 
praying  that  a  writ  of  mandamus  Issue 
against  said  secretary,  directing  bim  to  sub- 
mit at  a  special  election  called  for  November 
8,  1921,  a  certain  amendment  to  the  Constl- 
tuilon  of  tlie  state,  proposed,  as  It  is  alleged, 
by  tbe  two  houses  of  the  Legislature,  In  ac- 
cordance with  article  21  of  the  Constitution. 
The  proposed  amendment  to  the  Constitution 
is  puhlisbed  In  the  Session  Laws  of  Arizona 
of  11^1,  aa  chapter  86,  p.  185,  and  reada  as 
foUowa: 

"Chapter  SO.   (House  BiU  No.  83.) 

"An  act  proposing  to  amend  the  Conatltotion 
ot  tb«  stnte  of  Arizona  by  amending  section 
5  of  artide  9  thereof,  so  as  to  provide  for 
the  issuance  of  state  bonds  to  promote  and 
assist  in  the  reclamation  and  irrigation  of 
arable  and  irrigable  lands  within  the  state 
of  Arizona  and  providing  for  the  sabmission 
of  said  proposed  amendment  to  the  electors 
of  the  state  for  their  approval  or  rejection 
st  an  election  to  be  called  for  such  purpose. 
"Bt  ft  enacted  by  the  Legislature  of  the  state 
of  Arlzoua: 

"Section  1.  That  it  Is  proposed  to  amend  sec- 
tion 6  of  article  0  of  the  Constitution  of  the 
state  of  Arizona  to  read  as  follows: 

"Sections.  The  state  may  contract  debts  to 
supply  the  casual  defidta  or  failures  in  revenues, 
or  to  meet  ezpenaea  not  otherwise  provided 
for;  but  the  aggregate  amount  of  such  debts  di- 
rect and  contingent,  whether  contracted  by  vir- ', 
tue  of  one  or  more  laws,  or  at  different  periods 
of  time,  shall  never  exceed  the  eum  of  tiiree 
hundred  and  fifty  thousand  ($350,000.00)  dol- 
lars, except  as  hereinafter  provided;  and  the 
money  arising  from  the  creation  of  such  debts 
shall  be  applied  to  the  purpose  for  which  it 
was  obtained  or  to  repay  the  debts  so  contract- 
ed, and  to  no  other  purpose. 

"In  addition  to  the  above  limited  power  to 
contract  debts,  the  state  may  borrow  money 
to  repel  invasion,  suppress  insurrection,  or  de- 
fend the  state  in  time  of  war;  but  the  money 
thus  raised  shall  be  applied  exclusively  to  tbe 
object  for  which  the  loan  shall  have  been  au- 
thorized or  the  payment  of  the  debt  thereby 
created.  No  money  shall  be  paid  out  of  the> 
state  treasury,  except  in  the  manner  provided 
by  law. 

"In  addition  to  the  above  limited  power  to 
contract  debts,  the  state  may  loan  its  credit 
to  promote  and  assist  In  the  reclamation  of  ara- 
ble and  irrigable  lands  within  the  state  lying 
within  tbe  confines  of  irrigation  districts  regu- 
larly organized  and  existing  under  tbe  laws  of 
the  state  of  Arizona  and  for  such  purpose  may 
create  bonded  indebtedness  and  issue  its  bonds 
as  may  be  provided  by  law  whenever  the  lands 
in  any  such  irrigation  district  and  the  water 
supply  therefor  and  the  proposed  irrigation 
worlts  and  system  thereof  have  been  thorough- 
ly investigated  and  found  to  be  adequate  and 
sufficient  and  the  cost  tbereof  per  acre  rea- 
sonable, and  tbe  building  of  the'  whole  project 
feasible  and  advantageous  to'  the  state,  and 
when  adequate  provtoion  has  been  made  by 
such  irrigattm  district  for  the  payment  of  sncli 


state  bonds,  interest  and  principal,  as  and  when 
the  installments  of  interest  and  principal  there- 
of shall  and  may  become  due  and  payable. 

"Section  2.  It  is  hereby  further  provided  that 
the  state  diall  not  be  responsible  or  liaUe  for 
more  than  five  per  cent  (&%)  of  the  state's 
total  taxable  valuation;  and  It  Is  hereby  fnt^ 
ther  provided  that  tbe  state  shall  not  be  re- 
sponsible or  liable  for  more  than  one  and  one- 
half  per  cent.  (1%%)  of  the  state's  total  taxa- 
ble valuation  for  any  one  projecL 

"Section  3.  Tbe  validity  of  this  amendment 
shall  not  be  affected  by  the  adoption  of  any  oth- 
er amendment  to  the  said  section  S  of  artide  9 
of  the  Constitution  of  Arizona  proposed  or  sub- 
mitted hy  the  regular  session  of  the  Fifth  Leg- 
islature of  the  state  of  Arizona,  and  Uie  adop- 
tion of  this  amendment  shall  not  invalidate  any 
other  amendment  to  the  said  section  6  of  ar- 
ticle 9  of  the  Constitution  of  the  state  of  Ari- 
zona proposed  or ''submitted  by  the  regular  ses- 
sion of  the  Fifth  Legislature  of  the  state  of 
Arizona. 

"Section  4.  That  said  proposed  amendment 
shall  be  submitted  to  the  elector*  of  tiie  state 
of  Arizona  for  their  approval  or  rejection  at  a 

special  election  which  is  beret?  called  for  such 
purpose  to  be  held  in  manner  provided  by  law, 
for  general  elections,  on  the  8th  day  of  No- 
vember, 1921. 

"Passed  the  House  March  2,  1921. 

"Passed  the  Senate  March  10,  19S1. 

"House  concurred  March  10,  1»21>  in  Senate 
amendments  by  unanimous  vote. 

"Approved  Harcfa  14,  1921." 

When  tbe  plaintiffs*  petition  was  filed  the 
court  directed  tbe  Issuance  of  an  alternatiTe 
writ  to  tbe  Secretary  of  State,  and  upon  tbe 
return  day  be  filed  bis  answer  In  which  be 
set  forth: 

d)  That  tbe  pn^iosed  cmstltutlonal  amend- 
ment was  not  ottered  npon  tbe  Journals  of 
tbe  two  houses  In  compliance  wltb  tbe  terms 
of  the  Constitution ;  (11)  that  the  spedal  elec- 
tion was  not  legal,  because  no  adequate  pro- 
vtslon  is  made  therefor,  and  tbe  attonpt  to 
adopt  the  goieral  election  law  by  reference 
is  in  Tiolattcm  of  tbe  Constitution ;  and,  ^11) 
that  a  referendum  petition  bad  been  filed 
against  section  4,  legal  in  fbrin,  and  con- 
taining tbe  constitutional  percenti^  of  vet* 
ers,  and  thereby  bis  power  to  aubmit  said 
pn^Kwed  am^dment  to  the  q^eclal  Section 
was  suspended. 

Tbe  plaintiffs  filed  tbelr  motion  to  strike 
the  defendant's  answer  because  it  was  to  tbe 
petition,  and  not  the  writ  Tbey  also  de- 
murred generally  to  the  anawNr.  The  case 
was  argued  on  tiie  Sd  and  4th  of  tbe  month, 
and  counsel  tor  both  rides  filed  wltb  the  court 
informal  statements  of  their  points,  and  tited 
us  to  tbe  aatborities  npon  which  tb^  rely. 
It  Is  evident  that  they  have  not  bad  at  tb^r 
disposal  the  time  necessary  to  investigate  a 
question  of  such  moment,  and  It  is  likewise 
true  ttiat  tlie  tardiness  of  instituting  tlie  pro- 
ceeding deprives  us  of  the  opportunity  to 
make  very  mutdi  independent  Investigation. 
In  ttie  limited  time  we  have  we  can  do  very 
little  more  than  give  our  condnslona. 
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The  anthorfty  to  propose  amendniHitEi  to 
Hie  Constitution  ia  found  In  section  1,  art. 
21,  of  that  Instrament,  and  as  much  of  what 
we  ahall  say  revolves  around  that  section.  It 
Is  here  set  out: 

"Section  1.  Any  amendment  or  amendments 
to  this  Constitution  ma;  be  proposed  in  either 
house  of  the  Legislature,  or  by  initiative  peti- 
tion signed  b;  a  number  of  qualified  electors 
equBl  to  fifteen  per  centum  of  the  total  number 
of  votes  for  all  candidates  for  Governor  at  the 
last  preceding  geiieral  election. 

"Any  proposed  amendment  or  amendments 
which  shall  be  introduced  in  either  house  of  the 
Leipslature,  and  which  shall  be  approved  by  a 
majority  of  the  members  elected  to  esch  of  the 
two  houses,  shall  be  entered  on  the  joamal  of 
esch  house,  together  with  the  ayes  and  nays 
thereon, 

"When  any  proposed  amendment  or  amend- 
ments  shall  be  thus  passed  by  a  majority  of 
e«ch  house  of  the  Legislature  and  entered  on 
the  respective  journals  thereof,  or  when  any 
elector  or  electors  shsll  file  with  the  Secretsry 
of  State  any  proposed  amendment  or  amend- 
ments together  with  a  petition  therefor  signed 
by  a  number  of  electors  equal  to  fifteen  per 
centam  of  the  total  number  of  votes  for  all 
candidateB  for  Governor  In  the  last  preceding 
general  election,  the  Secretary  of  State  snaO 
submit  such  proposed  amendment  or  amend- 
inentB  to  the  vote  of  the  people  at  the  next 
general  election  (except  when  the  Legislature 
shall  call  a  spedal  election  for  the  purpose  of 
having  said  proposed  amendment  or  amend- 
ments voted  upon,  in  which  case  the  Secre- 
tary of  State  sludl  submit  such  proposed  amend- 
ment or  amendments  to  the  guallfied  electors 
at  said  [special]  election),  and  if  a  majority  of 
the  qualified  electors  voting  thereon  shall  ap- 
prove and  ratify  such  proposed  amendment  or 
amendments  in  said  regular  or  special  election 
such  amendment  or  amendments  shsll  become  a 
part  of  this  Constitution.  Until  a  method  of 
publicity  is  otherwise  provided  by  law  the  Sec- 
retary of  State  shall  have  such  proposed  amend- 
ment or  amendments  published  for  a  period  of 
at  least  ninety  days  previous  to  the  date  of  said 
election  in  at  lesst  one  newspsper  in  every 
connty  of  the  state  In  which  a  newspaper  shall 
be  published,  in  such  manner  as  may  be  pre- 
scribed by  law.  If  more  than  one  proposed 
amendment  shall  be  submitted  at  any  election, 
such  proposed  amendments  shall  be  submitted 
in  such  manner  that  the  electors  may  vote  for 
Or  against  such  proposed  amendments  aepa- 
rately." 

We  think  the  courts  all  concur  In  holding, 
where  the  question  has  arisen,  that  the  two 
branches  of  the  Legislature,  Id  proposing 
amendments  to  the  Constitution,  under  provl- 
rinns  like  ours,  are  exercising  delegated  pow- 
ers and  acting  as  agmts  In  a  sense  and  nre 
not  functioning  in  a  legislative  capacity.  The 
text  on  the  question  in  6  K,  C.  L.  28.  {  18,  la 
as  follows: 

power  of  the  Legislature  to  Initiate 
changes  in  the  existing  organic  law  Is  a  dele- 
gated power,  and  one  which  is  generally  to  be 
strictiy  construed  under  the  limitations  by 
which  it  has  been  conferred.  In  submitting 
^opoaitions  for  th«  aasendmant  of  the  Consti- 


tution, the  Legislature  is  not  in  the  exercise 
of  its  legi^tive  power,  or  of  any  sovereignty 
ot  the  people  that  has  t)een  iutmsted  to  it,  but 
ia  merely  acting  under  a  limited  power,  coi^ 
ferred  upon  it  by  the  people,  and  which  might 
with  equal  propriety  have  been  conferred  upon 
either  house,  or  upon  the  Governor,  or  upon  a 
special  commission,  or  any  other  body  or  tribu- 
nal. The  extent  of  this  power  Is  limited  to 
the  object  for  which  it  is  given,  and  is  meas- 
ured by  the  terms  in  which  it  has  been  confer- 
red, and  it  cannot  be  extended  by  the  Legisla- 
ture to  any  other  object,  or  enlarged  beyond 
these  terms." 

Under  article  21,  an  amendment  to  the  Con- 
stitution may  be  proposed  by  Initiative  pe- 
tition filed  with  the  Secretary  of  State  and 
be  submitted  to  the  vote  of  the  people  and 
approved  and  ratified  by  a  majority  of  those 
voting  thereon  and  become  a  part  of  the  Con- 
stitution without  any  action  whatever  upon 
the  part  of  the  members  of  the  I>gislature. 
In  such  case  the  proposed  amendment  would 
be  submitted  by  the  Secretary  at  the  next 
general  Section  as  a  matter  of  course.  If, 
however,  the  Legislature  should  come  to  the 
conclusion  that  the  public  Interest  or  the  ex- 
igencies of  the  case  demanded '  that  the  pro- 
posed amendment  be  voted  upon  at  an  ear- 
lier date  than  the  general  election,  it  is  au- 
thorized by  said  article  to  call  a  special 
election  for  the  purpose  of  voting  upon  the 
proi>osed  amendment,  whether  Initiated  by 
the  electorate  or  by  the  Legislature. 

Whether  the  Legislature,  In  calling  a  spe- 
dal  election  acts  in  its  capacity  as  a  lawmak- 
ing twdy,  or  whether  it  is  in  the  exercise  of 
a  delegated  power  that  it  makes  the  call,  wc 
ttiink  it  unnecessary  to  decide  in  this  par- 
ticular case,  for  the  reason  that  it  seems  to 
us  that  the  Legislature  has  done  very  much 
more  than  to  call  a  special  election.  If  it 
has  done  anything  It  has  provided  the  ma- 
chinery for  holding  the  election  and  author- 
ized the  Incurring  of  the  expenses  necessary 
therefor.  Section  4,  against  which  the  refer- 
endum Is  filed,  not  only  calls  the  special  elec- 
tion, but  adopts  by  reference  a  system  of 
general  laws,  to  wit,  the  general  election 
laws,  whether  applicable  or  not.  In  other 
words,  the  procedure  provided  in  the  general 
election  laws  is  required  to  be  followed  in 
holding  the  special  election  pn  November  9, 
1921,  in  every  respect  except  as  to  date. 

It  is  a  common  practice  throughout  this 
country  for  Legislatures  to  refer  to  other 
statutes  and  make  them  applicable  to  the 
subject  of  legislation  in  hand.  Such  refer- 
ence statutes  have  for  their  object  the  in- 
corporation Into  the  act  of  which  tht-y  are  u 
part  the  provisions  of  other  statutes  by  ref- 
erence and  adoption.  This  is  done  to  avoid 
repetition.    25  K.  C.  L.  807,  §  160. 

In  People  v.  Crossley,  26^  111.  78,  103  N.  E. 
537,  the  court  said: 

"The  effect  of  such  reference  is  the  same  as 
though  the  statute  or  the  provisions  adopted 
had  been  incorporated. bodily  into  the  adopt* 
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liif  atatate.  2  SotlHrimd  m  Sut.  Const.  | 
40&  Sncb  adoptiMi  takes  the  adopted  etatnte 
as  it  cxiats  at  the  time  of  the  paaaa(c  of  the 
adoptiac  act.  •  • 

In  Savage  t.  Wallace,  MS  Ala.  572,  fil 

SoatlL  6t^,  It  was  said: 

"There  is  a  dass  of  Btatntea,  known  aa  'ref- 
erence statutes,*  whfcb  impinge  nptm  no  const!- 
tutioDsl  limitation.  Tber  are  statntea  in  orie- 
inal  form,  and  in  themselves  intelligible  and 
complete— 'statntea  vbieh  refer  to^  ami  br  ref- 
erence adopt,  wbdlj  or  partlaDy,  pre-e^stiaK 
atatotes.  In  the  constmction  oi  sncb  statutes, 
tbe  statute  referred  to  is  trested  snd  consid- 
ered as  if  it  were  incorporated  into  and  formed 
a  part  of  that  which  makes  the  reference.  The 
two  Btatates  coexist  as  separate  and  distinct 
l^slatiTe  enactmenta,  each  having  ita  appoint- 
ed sphere  of  action;  and  the  alteration,  duagt, 
or  repMl  of  the  one  does  not  operate  upon  or 
affect  the  oUier/" 

See  State  v.  Taadck,  64  Wash.  69. 11«  Paa 
651,  35  L.  B.  A.  (N.  S.)  802;  Hntto  T.  Walk- 
er Counts.  185  Ala.  505,  64  Sonth.  313,  Ann. 
Cas.  1916B,  372. 

The  adoption  of  the  goieral  election  law 
by  refer^ce,  as  is  done  in  section  4,  is  tben 
nnqnestlonably  legislation  requiring  not  only 
the  cooperation  of  the  two  houses  of  the 
L^slatnre,  but  the  Qovemm  ot  the  atate, 
in  order  to  be  effective. 

The  Or^on  Cmiatltatlon.  ut  17,  I  1.  Is: 

"Any  ammdment  or  amendmenta  to  this  Con- 
stitation  maj  be  proposed  in  either  brandi  of 
the  legislative  assembly,  and  if  the  same  shall 
be  agreed  to  by  a  majority  of  all  the  members 
elected  to  each  of  the  two  houses,  socfa  pro- 
posed amendment  or  amendmenta  shall,  with 
the  yeas  and  nays  thereon,  be  entered  in  their 
Joomals  and  referred  hy  the  Seeretair  of  State 
to  the  people  for  tiieir  approral  or  rejection, 
at  the  next  regolar  general  election,  except 
when  the  legislative  assembly  sball  order  a 
q>edal  election  for  that  porpose." 

It  will  be  observed  that  the  manner  of  enb- 
mlttlng  the  proposed  amendment  to  the  peo- 
ple is  very  much  like  onrs.  Our  L^lslature 
Is  authorized  to  "call"  a  special  election, 
whereas  the  Oregon  legislative  assranWy  is 
authorized  to  "order**  a  special  election.  It 
ie  Interesting  to  note  that  the  legislative  as- 
sembly of  Oregon  by  separate  act  aubrnfts 
propositions  to  amend  ita  Constltntlon  to  the 
people.  At  a  special  session  of  the  Legisla- 
ture of  Oregon  held  in  January,  1920,  sever- 
al proposed  amendments  to  the  Constitution 
were  agreed  to  by  the  leglslatlre  assembly. 
Subsequently  at  the  same  session  dhapter  35 
of  the  General  Laws  of  Or^n  of  1920  was 
enacted,  with  an  emergency  dause  calling  a 
gpcdal  election  to  be  held  on  May  21,  1920, 
concurrently  with  the  general  primary  elec- 
tion to  vote  upon  the  proposed  constitutional 
amendments,  and  «lso  some  statutes.  Later, 
in  State  v.  Ratble  (Or.)  199  Pac.  169-177, 
the  constitntionality  of  one  of  the  amend- 
menta voted  upon  and  a^qiroved  at  the  spe- 
cial Section  was  raised,  and  the  court  said: 


T   "The  pownr  id  the  LegfidbtBie  t*  anboit  the 

I  oonstitotional  anmdnieot  to  •  vote  at  the  spe- 
j  eial  deetion  is  dear;  ardde  17  of  «Br  present 
j  CoDstitntioD  expressly  so  provides." 

,  Thus  the  Legislature  of  Oregon,  as  well 
;aa  Ita  lii^iest  court,  recognized  that  the  or- 
jdering  of  a  qiecial  election  to  vote  iqMB 
i  amendmenta  to  the  Constitotioii  and  piovid- 
jing  for  the  manna-  and  method  cC  boldinE 
the  election  were  legislation, 
j  (1)  If  there  be  appended  to  a  proposed 
J  amendment  hy  the  Legislature  any  measures 
essentially  legislative  or 'statutory  in  cbar- 
!«ner,  it  must  be  submitted  to  the  Governor 
'  ffH-  bis  af^roval  before  it  can  become  a  law. 
Warfldd  t.  Yandiver,  101  Md.  78.  60  AtL  538, 
!4  Ann.  Cas.  092;  NeAIt  v.  People.  19  Colo. 
.441,  36Fac.22L  Chapter  ^  took  the  ordinary 
course  In  enacting  a  law.  It  was  presented 
to  and  apinoTed  by  the  Governor. 

Whether  the  adoption  by  reference  of  the 
general  election  law  concerning  Initiative  and 
reCerendnm  measures  (titie  22,  c  1,  C^v.  Code 
1913)  indndes  the  chapter  of  the  Civil  Code 
npon  r^stration  of  voters,  it  may  be  doubt- 
ed. If  it  does,  it  Is  not  possdble  to  cimiply 
therewith.  Under  the  statute  the  period  of 
registration  Is  from  May  1st  to  October  IStb 
on  even  years  only.  Paragrapbs  2SS0,  2SS3, 
Civil  Coda  If  in  adopting  the  general  elec- 
titm  law,  snpra.  It  was  the  purpose  to  con- 
One  the  votmg  to  those  nptm  the  great  regis- 
ter, which  closed  October  15.  1926,  It  would 
result  In  denying  a  large  number  of  persons 
entitled  to  vote  the  right  or  privil^e  of  ex- 
pressing their  wishes  upon  the  proposed 
amendment  to  the  Constitution.  It  must  be 
true  that  a  great  number  of  persons,  both 
men  and  women,  since  last  October,  have, 
by  reason  of  arriving  at  voting  age,  or  by 
reason  of  residence,  become  entitled  to  vote 
upon  this  measure.  Under  the  statute  sncb 
persons  cannot  vote  unless  they  are  register- 
ed- Paragraph  2901,  Civil  Code.  If  electors 
entitled  to  vote  have  an  opportunity  to  regis- 
ter and  fail  to  do  so.  they  may  not  reason- 
ably complain.  Th^  should,  however,  be 
given  an  opportunity  to  raster  before  they 
are  disfranchised.  The  statute  (paragraph 
2879)  provides  that  every  citizen  of  the  Unit- 
ed States,  21  years  of  age  or  over,  who  shall 
have  become  a  resident  of  the  state  one  year 
next  preceding  the  deetion,  and  of  the  coun- 
ty and  precinct  In  which  be  claims  the  right 
to  vote  30  days,  shall  be  deemed  to  be  an 
elector  of  the  state  and  entlUed  to  raster 
for  the  purpose  of  voting  at  all  elections 
which  are  now  or  may  be  hereafter  author- 
ized by  law.  In  the  nature  of  things  it  Is 
impossible  to  preserve  the  rights  of  the  citi- 
zens of  the  state  who  have  become  eligible 
voters  since  the  close  of  the  last  registration, 
and  yet  under  the  statute  they  are  entitled 
to  register  and  vote  at  all  elections.  Perry 
V.  Whitaker,  71  N.  C.  475;  Capen  v,  Foster, 
12  Pick.  (Mass.)  485,  23  Am.  Dec.  632.  So  It 
may  be  aaid  that  the  ad<^on  of  the  genraml 
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law  on  elections  hy  reference  to  gnlde  tbe 
special  Section  on  the  proposed  amendment 
to  tbe  Constitution  Is  not  only  legislation, 
but  in  its  ultimate  results  It  Is  Tldoas  legis- 
lation. Its  ♦'Cfect  In  excluding  from  the  great 
roister  those  «itltled  to  be  thereon,  as  was 
said  In  Perry  v.  Whltaker,  supra,  "was  mauL- 
festly  a  fraud  upon  the  popular  vote,  al< 
tbongh  doubtless  no  fraud  was  Intended." 
Article  21  In  one  i^ce  jiroTldeB  that  pro- 
posed ameudm«ita  to  the  Otmstitutlon  shall 
be  submitted  "to  the  rote  of  the  people." 
lUs  aU-lncIusiTe  proposition  certainly  ex- 
toids  to  all  those  persons  who  are  "entitled 
to  register  tot  the  purpose  oC  Tottng  at  all 
elections." 

The  plaintiffs  dte  aubdlvlBlmi  11  of  section 

1,  art.  4,  of  the  Constitution,  as  govemli^ 
the  mode  of  procedure  of  special  elections 
called  for  the  submissifm  of  proposed  ammd- 
menta  to  the  CoustitutUni.  That  snbdiTialim 
reads  as  follows: 

*^e  text  of  an  measures  to  be  aubmittecl 
shall  be  published  as  proposed  amendments  to 
the  Constitution  are  puldlshed,  and  In  submit- 
ting such  measures  and  proposed  amendmeDts 
the  Secretary  of  State  and  all  other  officers 
ahaU  be  guided  by  the  general  law  until  legia- 
latitm  shaU  be  especially  provided  therefor." 

11}  The  clear  purpose  of  subdivision  11  was 
to  supply  a  guide  to  the  Secretary  of  State 
and  other  officers  in  submitting  measures  and 
proposed  amendments  during  the  iuterlm  be- 
tween tbe  adoption  of  the  Constitution  and  tbe 
time  when  the  Legislature  should  meet  and 
pass  laws  especially  providing  the  machinery 
for  holding  elections  on  measures  and  pro- 
posed amen  dm  en  tB.  Chapter  1,  tit  22,  Civil 
Code  1913,  passed  in  1912,  especially  provides 
bow  and  when  elections  on  such  measures 
and  proposed  amendments  may  be  had,  and 
since  its  passage  it,  and  not  subdivision  11, 
Us  the  guide  to  the  Secretary  of  State  and 
all  other  officers  in  submitting  such  meaa> 
ores  and  proposed  amendmraits. 

[3]  Under  the  law,  unquestionably  sectitm 
4  of  chapter  86,  which  calls  for  a  q>eclal 
election  on  November  8,  1921,  and  provides 
bow  such  election  shall  be  held  aqd  who  shall 
be  oatltled  to  vote  thereat  as  well,  also  the 
form  of  the  ballot,  is  leglBlati(Hi,  and  subject 
to  the  referendum  under  subdlvlslona  1  and 

2.  S  1,  art  4,  Constitution. 

[4]  If  section  4  had  been  entirely  omitted 
from  the  prt^sed  amendment  It  would  have 
gone  to  tbe  next  general  election  as  a  mat- 
ter of  course,  and,  since  tbe  time  designated 
in  section  4  has,  or  will  have,  passed,  and 
tbe  date  therein  for  the  special  election  be- 
«Hne  an  impossible  date,  the  proposed  amend- 
ment must  necessarily  take  the  natural 
course. 

We  do  not  deem  it  necessary  to  register 
our  conclusions  upon  other  points  made  in 
the  pleadings  and  in  tbe  argument  having 


held  that  Mctlon  4  1«  mbjeet  to  ttw  referen- 
dum, 

BOSS,  C.  J.,  and  McALIST£B,  and  FLAN- 
lOAN,  33^  concor. 


LAUTARIO  V.  STATE. 

(Supreme  Court  of  Arisona. 


(No.  509.) 
Oct.  19.  1921.) 


1.  HomMde  •s=»237— EvIdeaoB  held  Insaffioleat 
to  shew  insanity. 

In  a  prosecution  for  murder,  evidence  that 
defendant  attempted  to  commit  suidde  by  tak* 
ing  poison,  and  as  a  result  was  Bpasmodic  and 
had  paroxysms  of  vomitiiig,  Is  not  sufficient  to 
establish  his  insanity  at  the  time  of  the  crime. 

2.  Criminal  law  ^76l<2)— iMtraetion  assum- 
ing facts  aot  In  record  should  lot  be  dIvor. 

Requested  instructions  assuming  a  state  of 
facts  which  do  not  exist  fn  the  record  sbontd 
not  be  given. 

3.  Homicide  «=>294(l)— Mere  attempt  Of  ao- 
eosetf  to  oonmit  sulelde  held  not  to  Justify 
iastmotloa  as  to  sanity. 

In  a  prosecution  for  murder,  a  mere  at- 
tempt by  accused  to  commit  suicide  after  com- 
mitting the  Clime  is  not  sufficient  evidence  to 
submit  by  ina traction  the  Issue  of  his  sanity  to 
a  jury. 

4.  Healolds  ^27— IntmeUoa  that  If,  from 
evidesoo,  Jnry  had  roasoaaUe  doubt  as  to 
sanity  of  defendant,  thoy  tbould  aeqult,  held 
erroneous. 

In  prosecution  for  murder,  an  instruction 
that  if  the  jury  entertain  a  reasonable  'doubt 
as  to  the  sanity  of  the  accused  at  the  time  of 
tbe  commissioQ  of  the  crime,  they  should  ac- 
quit does  not  correctly  state  the  law,  since 
the  question  of  his  guilt  depends  on  his  abil" 
ity  to  distinguish  between  right  and  wrong. 

5.  Criminal  law  «=»l  169(4)— MIsoondaot  of  at- 
torney during  trial,  in  order  to  be  available 
on  appeal,  must  appear  in  the  rscord. 

Misconduct  of  attorney  in  abusing  defend- 
ant must  appear  in  the  record,  in  order  to  be 
available  on  appear 

S.  Homloids  «=s>354— Hold  that  death  penalty 
was  not  excessive. 

In  prosecution  for  murder  committed  delib- 
erately and  without  legal  jostiflcationt  held, 
that  deatb  penalty  was  not  excessive. 

Appeal  from  Superior  Court  Maricopa 
County ;  B.  C  Stanford,  Judge. 

Rlcardo  Laotarlo  was  oonvlcted  ot  murder, 
and  appeals.  Affirmed. 

W.  J.  Fellows,  of  Phoenix,  for  appellant 
W.  J.  Galbraltb,  Atty.  Qea^  and  B.  E.  U 
Shepherd,  Ga  Atty.,  of  nuenlx,  tor  tbe  State. 

ROSS,  O.  J.  The  appellant  appeals  from 
tbe  verdict  and  Judgment  of  conviction  of 


^sFor  other  eases  M* asm*  tqilesiut  KSY-NUHBBBlBaUK«r-Ntunlwr«d  Dlsasta  and  Indesas 

Digitized  by  Google 


92 


aOl  PAOIinO  BBPORTBB 


murder  la  the  first  degree  entered  against 
him  on  the  8th  day  of  February,  1921,  la  the 
superior  court  of  Maricopa  county.  The 
Jury  In  its  Terdict  fixed  the  punishment  at 
death,  and  the  court  thereupon  senteuced 
the  appellant  to  be  hanged  on  the  21at  day  of 
April,  tQ2l,  at  the  state  penitentiary.  The 
errors  assigned  by  appellant  are  four  In  num- 
ber, as  follows: 

"I.  That  the  verdict  and  judgment  are  con- 
trary to  the  law  and  evidence  in  tliis:  That  at 
the  time  of  the  commission  of  the  crime  the 
evidence  shows  that  defendant  was  not  ration- 
al, but  was  beyond  doubt  insane  and  unable  to 
comprehend  the  wrongfulness  of  his  act,  and 
incapable  of  forming  a  criminal  intent. 

"II.  That  counsel  for  the  prosecution  were 
guilty  of  misconduct  during  the  course  of  the 
trial  and  during  the  argument,  neither  of  which, 
when  once  placed  before  the  jury,  could  have 
been  cured  by  rebuke  or  admonition  from  the 
court. 

"111.  The  court  erred  in  refusing  an  instruc- 
tion on  insanity  offered  by  the  defendant. 

"iV.  That  the  sentence  is  excessive  and  is 
too  severe  in  this  case." 

[1]  We  have  cartfully  examined  the  tran- 
script of  the  teetimony,  and  especially  that 
part  of  it  appellant  cites  and  relies  upon  to 
sustain  the  pnvositlon  contained  in  his  first 
asBlgnmwt,  to  wit,  "that  defendant  was  not 
rational,  but  was  beyond  doubt  insane,"  etc. 
There  is  not  an  iota  of  evidence  to  sustain 
this  assignment  All  tbe  testimony  appelant 
claims  sustains  the  prc^otition  pertains  to 
his  acts  and  conduct  and  condition  after  he 
had  taken  the  life  of  the  deceased  and  not 
before.  When  appellant  was  apprehended,  a 
short  distance  from  the  place  where  he  In- 
flicted the  mortal  wound  that  killed  deceased, 
he  showed  symptcHus  of  poisoning,  and  stated 
that  ha  had  taken  strychnine.  Witnesses 
testified  that  he  was  having  paroxysms  of 
vomiting,  and  was  spasmodic  when  found  and 
for  a  time  thereafter ;  and  it  is  these  thiugs 
or  acts  appellant  dalms  as  evidence  of  in- 
sanity, together  with  the  fact  that  be  at- 
tempted to  commit  suicide.  It  was  upon  such 
e^-ldalce  that  appellant  asked  the  court  to 
instruct  the  Jury  on  the  auestlon  of  Insanity, 
the  refusal  of  which  he  makes  his  third  as- 
signmoit 

L2, 3]  The  instructJon  so  requested  Is  in 
the  following  language: 

"You  are  instructed  that  all  the  evidence 
tending  to  prove  insanity  of  the  defendant  is 
to  be  weighed  by  you  in  your  deliberations,  and 
that  the  fact  that  the  defendant  attempted  to 
commit  suiwde  must  be  weighed  along  with 
other  facts  tending  to  prove  insanity  of  the  de- 
fentlant  at  the  time  of  the  commission  of  the 
crime,  and  after  due  deliberation,  if  you  enter- 
tain a  reasonable  doubt  as  to  the  sound  mind 
of  the  defendant  at  the  time  of  the  commission 
of  the  crime,  you  will  return  a  verdict  of  not 
goilty." 

It  is  elementory  that  instructions  must  be 
based  upon  the  evidence.  Bequests  assuming 


a  state  of  facts  that  do  not  exist  in  the  record 
should  never  be  given.  We  do  not  under- 
stand that  the  mere  attempt  to  commit  sui- 
cide by  appellant  would  be  evidence  Justify- 
ing the  court  to  submit  the  issue  of  his  san- 
ity to  a  Jury.  Hopkins  v.  State,  4  OkL  Cr. 
194,  108  Pac.  420,  111  Fac.  947.  We  think  It 
would  have  been  error  for  the  court  to  have 
given  the  requested  instructimi,  la  the  ab- 
sence of  some  evidence  on  that  issne.  Mitch- 
ell V.  State,  62  Tex.  Or.  &.  87,  106  S.  W. 

State  v.  Oruber,  19  Idaho,  692.  115 
Pac.  1;  Hulsey  v.  State.  lU  Ark.  SIO,  lU 
S.  W.  273;  State  v.  Buonomo,  87  Conn.  285, 
87  Atl.  977. 

[t]  The  instruction  was  properly  refused 
for  another  reason.  It  fails  to  correctly 
stete  the  law.  It  Is  not  enough  that  the  Jury 
"entertain  a  reastmable  doubt  as  to  the 
sound  mind  of  the  defaidont  at  the  time  of 
tbe  commission  of  the  crime."  They  must 
entertain  a  reasonable  doubt  of  his  aUlity  to 
distinguish  between  right  and  wrong  as  ap- 
plied to  the  act  involved. 

authorities  are  unanimous  In  dedarlng 

that  weakness  of,  or  deficiency  in,  any  one  of 
the  mental  functions,  ia  not  of  itself  sufficient 
to  excuse  the  perpetrator  of  a  criminal  act. 
The  ancient  and  generall;  accepted  test  for  de- 
termining the  punisbabiUty  of  one  taking  life 
ia  the  capacity  to  distinguish  right  from  wrong." 
18  R.  O.  L.  710, 1  la 

[i]  Tbe  second  assignment  Is  based  up«k 
misconduct  of  the  attorneys  for  the  prosecu- 
tion dtuing  the  course  of  the  trial  and  during 
the  ailment  The  appellant  fails  to  point 
ont  anywhere  in  the  record  any  fact  what- 
ever to  sustain  this  assignment.  He  asserts 
in  his  brief  that  the  attorney  for  the  proae- 
cutl<Hi  "abused  the  p»8(»iality  of  defendant, 
calling  him  a  dirty  dog  and  a  skunk."  This 
language,  if  uttered  by  the  attorney,  Is  not  to 
be  found  in  the  record,  and  we  have  only 
tbe  assertion  of  the  appellant  that  it  was 
used.  If  the  prosecution  was  guilty  of  any 
misconduct,  this  court  would  have  to  insist 
that  it  be  evidenced  in  a  more  regotar  and 
solemn  way  than  tbe  mere  statement  of  ap- 
pellant in  his  brief, 

[B]  Turning  to  the  fourth  and  last  assign- 
ment, we  give  a  sucdnet  statement  of  tiie 
facts  of  the  case  in  refutetlon  of  the  propo- 
sition therein  contained: 

The  appellant  and  the  woman  he  killed, 
Adeline  Sosa  de  Barillos,  had  been  living  for 
several  months  In  illicit  relations,  and  were 
so  living  In  a  tent  as  cotton  pickers  on  the 
O'Neil  ranch,  about  7%  miles  northwest  of 
Phcenix,  Ariz.,  on  the  4tb  day  of  November, 
1920,  when  they  had  a  quarrel  and  tbe  ap- 
pellant left  Three  days  later,  on  the  7th 
day  of  November,  the  appellant  saw  the  de- 
ceased In  the  city  of  Phcenli,  and,  according 
to  his  testimony  only,  she  was  with  O'Nrfl, 
tbe  rancher.  The  defendant  procured  a 
knife  Ca  butcher  knife  made  over,  with  a 
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XMlnted,  stout,  blade  about  six  Inches  long) 
and  returned  to  the  rancii,  to  seek  rectm- 
cUlation  with  the  woman.  He  stated  she 
turned  bim  down  and  refused  to  hare  any- 
thing more  to  do  with  him,  that  he  waited  at 
ber  bedside,  she  being  in  bed,  in  the  tent, 
from  8  o'clock  until  5:30  o'clock- In  the  morn- 
ing of  November  8,  XI3&1,  and.  becoming  cou- 
Tinced  that  the  woman  would  have  nothing 
more  to  do  with  him,  he  put  the  knife  to 
ber  right  temple  with  his  left  hand  and  drove 
it  Into  her  brain  with  his  hand.  He  then 
ran  out  into  the  cotton  field  about  100  yards 
from  the  tent,  took  a  dose  of  atrychulne,  and 
was  later  found  by  ranch  hands.  The  scream 
of  the  deceased,  at  the  time  she  was  stabbed, 
awakened  her  brother,  sleeping  at]  the  foot 
of  her  bed,  and  she  embraced  him  saying. 
"Ricardo  has  killed  me."  The  knife  was  re- 
moved from  the  woman's  bead  at  St.  Joseph's 
hospital  the  same  day,  and  the  woman  died 
that  evening. 

From  the  facts  we  are  not  surprised  that 
the  jury  returned  the  verdict  inflicting  the 
death  penalty.  It  would  be  difficult  to  con- 
ceive  of  a  more  cold-blooded,  atrocious  mur- 
der than  the  facts  show  in  this  case.  The 
only  excuse  the  aKiellant  gave  for  taking  the 
woman's  life  was  that  she  had  refused  to  live 
with  bIm  any  longer.  This  In  law  was  no 
excuse.  .  The  Jury  saw  In  bis  conduct  the 
highest  culpability,  and  came  to  the  conclu- 
sion that  the  law  demanded  the  infliction  of 
the  highest  penalty,  and  we  think  rightly  so. 
The  record  discloses  that  the  appellant  had 
a  fair  trial,  and  that  tbe  court's  instructions 
to  the  Jury  submitted  the  issues  according  to 
tbe  prindples  of  law  govenilng  In  such  cases. 

The  Judgment  of  tbe  lower  court  Is  af- 
firmed. 

The  date,  April  21,  1921,  originally  fixed 
for  appellant's  execution,  having  passed,  It 
Is  ordered  that  Judgment  be  entered  by  this 
court  fixing  the  time  when  the  original  s^- 
tence  of  death  shall  be  executed,  as  required 
by  section  1177  of  the  Penal  Code. 

McAUSTER  and  FLAKIGAN,  JJ.,  concur. 


Ex  parte  SANDERS. 
STATE  V.  SANDER& 
(No.  505.) 

(Snpreme  Court  of  Arizona.    Oct  19,  1021.) 

I.  Habeas  corpus  ^92(1)— Legality  of  impris- 
onment determined  on  habeas  corpus. 

Under  Pen.  Coda  1913,  $  1350,  subd.  7, 
proyiding  that,  if  it  appear  on  the  return  of  the 
writ  of  habeas  corpus  that  the  petitioner  has 
been  committed  on  a  criminal  charge  without 
reasonable  or  probable  cauee,  be  may  be  dis 


charged,  the  legality  of  Imprlsonnent  may  be 

determined  on  habeas  corpus. 

2.  Embezzlement  «=»i5— Partnerships  sot  In- 
cluded within  statHte  eanmermtlno  persoat 
ilabie  for  smbezziement. 

Pen.  Code  1013,  {  608,  enumerating  per- 
Bone  who  can  be  guilty  of  embezzlement,  and 
further  including  any  "person  otherwise  in- 
trusted with  or  having  in  his  control  property 
for  the  use  of  any  other  person,"  does  not  in- 
clude partners,  as  a  partner  eomUnea  in  him- 
self at  once  tbe  character  of  prindpal  and 
agent. 

Appeal  from  Superior  Court,  Santa  Cruz 
County ;  W.  A.  O'Connor,  Judge. 

Application  of  Lon  Sanders  for  a.  writ  of 
habeas  corpus.   From  an  order  discharging 

the  petltiooer,  the  State  appeals.  Affirmed. 

W.  J.  Golbralth,  Atty.  Gen„  and  Arthur  H. 
De  Rlemer,  Co.  Atty.,  of  Nogales,  for  the 
State. 

S.  F.  l^oon,  of  Nogales,  for  respondent. 

ROSS.  C.  J.  This  Is  an  appeal  from  an 
order  of  the  superior  court  of  Santa  Cruz 
county,  made  In  a  habeas  corpus  proceeding 
discharging  the  petitioner,  Lon  Sanders,  from 
custody,  and  is  prosecuted  by  tbe  state  un- 
der subdivision  7  of  section  1227,  Civil  Code 
1913.  The  petitioner,  after  preliminary  trial 
before  committing  magistrate  in  said  coun- 
ty, had  been  regularly  held  to  answer  the 
charge  of  emb^lement.  In  his  petition  for 
a  writ  of  habeas  corpus  tbe  illegality  of  his. 
Imprisonment  was  alleged  to  be  that  be  was 
committed  without  reasonable  or  probable 
cause,  and  as  a  part  of  his  petition  tbe  testi- 
mony taken  at  the  preliminary  was  made  an 
exhibit.  It  appears  from  the  testimony  t^eu 
at  the  preliminary  that  the  funds  the  peti- 
tioner is  alleged  to  have  embezzled  were  the 
property  of  a  copartnership  of  which  he  was 
a  member.  The  Attorney  General  therefore 
states: 

"The  sole  question  presented  this  appeal 
is  whether  a  partner  may  be  tried  and  convicted 
onder  tbe  Penal  Code  of  this  state  for  the  em- 
bezzlement of  partnership  funds." 

On  this  question  we  have  only  the  view 
point  of  the  Attorney  General;  the  petitioner 
falling  to  make  any  appearance. 

[1]  The  writ  of  habeas  corpus  was  sought 
by  the  petitioner  under  subdivision  7  of 
section  1350  of  the  Penal  Code,  wherein  It  Is 
provided  that,  if  it  appear  on  tbe  return  of 
the  writ  of  habeas  corpus  that  the  petitioner 
has  been  committed  on  a  criminal  charge 
without  rcasonsble  or  probable  cause,  he  may 
be  discharged.  The  right  to  have  tbe  legality 
of  his  Imprisonment  thus  determined  Is  well 
settled  by  tbe  following  cases:  Ex  parte 
Stemes,  82  Cal.  245,  23  Pac.  38;  Ex  parte 
Vice,  6  Cal.  App.  153,  89  Pac.  083;  Ex  parte 
Baugh,  30  Idaho,  387,  164  Pac  529. 
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[27  Embezzlement  Is  purely  a  stfltutory  of- 
fense. It  was  unknown  to  tiie  common  law. 
We  must  therefore  look  to  onr  statute  defin- 
ing the  crime  of  embezzlement  and  the  rela- 
tions under  which  It  may  be  committed  In 
order  to  determine  whether  a  partner  may  be 
tried  and  convicted  for  misappropriating 
funds  belonging  to  hla  partnership.  We  are 
asked  to  construe  section  503  of  the  Penal 
Code  to  cDTer  a  partner  who  misappropriates 
partnership  funds.  That  paragraph  reads  «is 
follows: 

"Every  trustee,  banker,  merchant  broker,  at- 
torney, agent,  assignee  ia  trust,  ezecator,  ad- 
ministrator or  collector,  or  person  otherwise 
intrusted  with  or  having  in  bis  control  property 
for  the  use  of  any  other  person,  who  fraudur 
lently  appropriates  it  to  any  use  or  purpose 
not  in  the  due  and  lawful  execution  of  his  trust, 
or  secretes  it  with  a  fraudulent  intent  to  ap- 
propriate it  to  such  use  or  purpose,  is  goilty  of 
embeazlement.'' 

It  Is  obTlous  thftt  it  does  not  In  terms  cov- 
er the  situation.  None  of  the  employments 
or  trust  relations  therein  enumerated  com- 
prehends or  approaches  the  relationship  a 
partner  sustains  to  the  partnership  funds, 
nor  do  we  think  the  expression  "or  person 
otherwise  intrusts  with  or  having  in  his 
cmitrol  proper^  for  the  use  of  any  other 
person"  fits  the  case  of  a  partner,  for  the 
reason  the  partner  does  not  have  control  of 
the  property  "for  the  use  of  any  other  per- 
son," but  rather  for  the  use  of  himself  and  all 
the  other  members  of  the  partnership. 

In  the  case  of  State  t.  Reddlck,  2  8.  D. 
124.  48  N.  W.  846,  under  a  statute  for  the 
purpose  of  this  case  just  the  same  as  ours, 
the  court  said*  after  quoting  the  statute: 

"Upon  these  proviBions  of  law  the  conten- 
tion is  made  that  defendant  in  error  was  a  trus- 
t«e  of  his  copartner,  tliat  as  such  partner  and 
consequent  trustee  be  had  in  his  control  prop- 
er^ for  the  use  of  another,  and  that  a  fraud- 
ulent appropriation  of  such  property  to  a  use 
or  purpose  not  in  the  due  and.  lawful  execution 
of  his  trust,  as  charged  in  the  indictment,  ren- 
dered him  guilty  of  embezzIemenL  It  need 
hardly  be  stated  that  under  the  general  statute 
defining  embezzlement  as  a  criminal  offense  the 
rule  is  that  the  fraudulent  misappropriation  of 
partnership  funds  by  one  of  the  partners  does 
not  constitute  embezzlement,  for  eadi  partner 
il  the  ultimate  owner  of  an  undivided  interest 
in  all  the  partnership  property,  and  none  of 
such  property  can  be  said,  with  reference  to  ei- 
ther partner,  to  be  the  property  of  another,  and, 
as  no  one  can  be  guilty  of  stealing  or  embez- 
zling what  belongs  to  him  and  of  which  he 
is  legally  entitled  to  the  possession,  the  courts 
have  uniformly  held  that  a  general  partner 
cannot  be  convicted  of  embezzling  partnership 
property  which  comes  into  his  possession  or 
under  faia  control  by  virtue  of  his  being  such 
partner  and  joint  owner.  Whart.  Crim.  Law 
(0th  Ed.)  SS  93i>,  101i>,  1054;  State  v.  Kent,  22 
Minn.  41;  SUte  v.  Butman,  61  N.  H.  5U;  Van 
Etten  v.  State,  24  Neb.  734,  40  N.  W.  Rep.  28»; 
Napoleon  v.  SUte,  3  Tex.  App.  522." 


The  Attorney  General  cites  as  supporting 
his  contention  State  v.  Knsnick,  45  Ohio  St 
SSS,  15  N.  E.  481.  4  Am.  St  R«p.  607.  In  that 
case  it  was  held  that  the  owner  of  shares  of 
stock  in  a  Jolnt-sto<^  banking  company  who 
was  also  the  cashier  of  the  company  could 
be  guilty,  under  the  Ohio  statute,  of  embez- 
zling the  funds  of  the  banking  company.  The 
court  in  the  Reddlck  Case,  in  oommenting  up- 
on the  dedston  in  the  Komicft:  Case,  used  this 
language: 

"It  was  his  employment  as  casbler  that  Im- 
posed the  duty  and  trust  upon  him.  and  at  the 
same  time  afforded  lilm  the  opportunity  for 
their  violation  and  abuse.  And  even  then  the 
court  seems  to  have  regarded  it  as  important 
to  demonstrate  that  the  statute  under  which  the 
conviction  was  bad  deliberately  elimioated  as 
an  element  of  the  offense  the  condition  that 
the  subject  of  the  embezdement  should  b«  the 
property  of  another." 

The  nUnols  "court  declines  to  follow  the 
reasoning"  of  the  Kusnick  Case.  McElroy 
V.  People,  202  lU.  473,  66  N.  E.  1058 ;  People 
7.  Dettmerlng,  278  111.  580, 116  N.  B.  205. 

We  have  come  to  the  conclusion  that — 

"A  partner  cannot  be  guilty  of  embezzlement 
of  partnership  funds,  because  such  partner  com- 
bines  in  himself  at  once  the  character  of  princi- 
pal and  agent.  The  partners  have  the  coounu- 
idty  property  and  are  interested  In  the  part- 
nership effects."  Napoleon  v.  State,  3  Tex. 
App.  522:  Bay  v.  SUte.  48  Tex.  Gr.  B.  122, 
88  &  W.  761;  Gary  v.  Northwestern  Masonic 
Aid  Asa'n,  87  Iowa,  25,  53  N.  W.  1086. 

The  Judgment  of  the  lawec  court -It  at' 
flrmed. 

BicAUSTEB  and  FLANIOAJN,  JJ.,  ooacor. 


Ex  parte  BEAVER. 
BEAVER  V.  STATE. 
(No.  516.) 

(Supreme  Court  of  Arizona.   Oct  1^  102L) 

1.  H^aaa  oorpii  €=9g2(  I )— SuffldeMy  of  avl- 
dence  tfetermlaed  or  haJtaas  corpus. 

Under  Pen.  Code  1918,  %  ISoO,  anbd.  7,  pro- 
viding that,  if  It  appear  on  the  return  of  the 
writ  of  habeas  corpus  that  the  petitioner  has 
been  committed  on  a  criminal  charge  without 
reasonable  or  probable  cause,  he  may  be  dis- 
charged, the  sufficiency  of  the  evidokce  may  be 
determined  on  habeaa  corpus. 

2.  Habeas  oorpaa  «=»85(l)— Evideaca  of  hanl- 
dde  at  preliminary  trial  held  iasafflolent 

In  a  preliminary  trial  of  one  charged  with 
murder,  the  evidence,  falling  to  show  that  de- 
ceased came  to  his  death  by  criminal  means, 
and  nothing  to  connect  the  petitioner  with  the 
homicide,  except  the  fact  that  petitioner  was 
seen  going  away  from  the  building  immediately 


essFor  otbtr  obm  sm  aams  topic  and  KBT-NUHBSR  in  aU  Ker-Nvmbtrsd  IH«hu  «ad  ivAexm 

Digitized  by  Google 


Alia.) 


mCHOLB  T.  MoOLUKB 
(101  p.) 


after  the  abootiag,  buoffleient,  and  aceoMd 
•ntitled  to  diBcharfe  on  habeai  corpni. 

Appeal  from  Superior  Conrt,  Tanpai  Coun- 
ty; E.  Elmo  Bollinger,  Judge. 

Application  of  Charles  Beaver  for  a  writ 
of  habeas  oorpos.  From  an  order  refusing 
to  discharge  petitioner,  be  appeals.  Berersed 
and  remanded. 

J.  E.  Bussell  and  Leo  T.  Stack,  both  of 
Freacott,  for  appellant. 

W.  3,  Galbraltb,  Atty.  Gen.,  and  3(Am  L. 
SnlliTan,  County  Atty.,  of  Prescott,  Cor  the 
State. 

BOSS,  C  J.  TbU  case  comas  to  this  conrt 
upon  appeal  from  an  order  of  the  superior 
court  of  Tavapai  county,  made  In  a  habeas 
corpus  proceeding  refusing  to  discharge  the 
appellant  from  cnstody.  The  appelant  upon 
a  tibarga  of  mnrdering  me  Ed.  F.  Bowers 
on  the  1st  day  of  July,  1921,  bad  been  pre- 
liminarily tried  before  a  masUtrate  and  com- 
mitted, without  bail,  to  awear  Ami  answer 
before  tbe  snperiw  court.  Sia  petition  for 
writ  of  habeas  corpus  alleged  that  his  im- 
prisonment was  lll^^al  for  the  reason  that 
he  had  been  committed  without  reasimable 
or  probable  cause.  Attached  to  his  petition 
was  a  full  and  true  tranacrlpt  of  the  testi- 
mony taken  at  tbe  pr^Imlnary.  The  testi- 
mony was  that  of  the  sheriff  of  Yavapai 
connt7,  Warrra  O.  Davis,  and  one  Charles  P. 
Myers. 

Tbe  sherlflE,  after  giving  bis  name,  stated 
that  he  was  called  to  Weaver  street,  Pres- 
cott, about  4.  o'clock  p.  m.  aa  the  1st  day  of 
July,  and  when  he  arrived  there  he  found 
that  Ed.  Bowers  had  been  shot  and  killed. 
Myers  testified  that  on  the  Ist  day  of  July 
he  heard  four  or  five  shots  about  4  o'clock 
In  the  aftemofm,  and  that  he  looked  toward 
the  house  where  tbe  shots  were  being  fired, 
and  saw  splinters  flying  from  the  building  In 
which  the  shots  were  being  fired;  that  the 
boose  was  on  Weaver  street  about  160  feet 
away ;  that  soon  after  he  heard  the  shots  he 
saw  the  petitioner,  Beaver,  going  away  from 
the  house. 

This  evidence  falls  tar  short  of  what 
should  be  shown  in  order  to  hold  a  person 
upon  a  criminal  charge.  It  fails  to  show 
that  Ed.  Bowers  came  to  bis  death  by  crim- 
inal means  In  the  first  place.  It  would  be  as 
reasonable  to  assume  from  a  reading  of  the 
evidence  that  be  was  accidentally  shot,  or  shot 
under  Justifiable  or  excusable  circumstances. 
In  the  second  place,  there  is  nothing  to  con- 
nect the  petitioner  with  the  homicide  except 
the  bare  fiict  that  he  was  seen  going  away 
from  the  building  immediately  after  the 
Noting.  So  f&r  as  the  evidence  shows  his 
errand  might  have  been  for  surgical  or  medi- 
cal aid,  or  to  report  to  tbe  peace  officers  what 
had  happened.   Since  the  evidence  failed  to 


show  that  any  crime  whatever  bad  been  com- 
mitted, It  is  quite  plain  that  under  tbe  pro- 
visions of  subdivision  7,  S  1369,  Penal  Code, 
and  in  accordance  with  the  decision  of  this 
court  in  Ex  parte  Sanders,  201  Pac.  93,  Just 
decided,  the  court  should  have  dlsdiarged  the 
appellant. 

The  Judgment  of  the  lower  court  Is  re- 
versed, and  the  cause  remanded  tor  farther 
proceedings  In  accordance  herewith. 

McALISTEB  and  FLANIGAN,  JJ.,  concur. 


NICHOLS  V.  McCLURE  et  al.  (No.  I9M.> 
(Supreme  Conrt  of  Arizona.    Oct.  19.  1921.) 

1.  Brokers  «=>86(6^-.Evlitono«  keM  ssflolMt 
to  establisb  fraudalent  lataat  of  owner  aad 
purchaser  In  snbstltutlnp  sew  agraaaent 

In  an  action  by  a  broker  for  commiBsions 
for  procuring  a  purchaser  for  lands,  eTidenco 
of  conduct  of  tbe  vendor  and  purchaser  in  re- 
pudiating their  contract  and  substituting  a  new 
one  held  to  justify  a  finding,  that  sucli  repudia- 
tion and  substitution  was  done  with  the  fraud- 
ulent intent  to  defeat  tbe  broker's  claim  for 
ciHnmlssion. 

2.  Evidence  <^589— Credibility  of  tettlnony  of 
party  determined  In  view  of  interest 

■  In  an  action  by  a  broker  to  recover  com- 
mission for  procuring  a  purchaser,  the  credi- 
bility of  the  testimony  of  defendant  will  be  de- 
termined as  other  facts;  the  court  being  at 
liberty  to  disbelieve  his  testimony  on  ground 
of  interest. 

3.  Brokers  «S3»56(3)— Claim  of  broker  for  oom- 
pensafioa  aet  defeated  by  snbsHtutlng  new 

contract 

A  broker's  right  to  commissions  for  pro- 
curing a  purchaser  for  land  is  not  defeated  by 
a  new  agreement  between  the  vendor  and  pur- 
chaser made  for  the  purpose  of  depriving  tbe 
broker  of  his  commisrions,  wbldi  Is  in  essence 
the  same  as  the  first  cmitract 

4.  Appeal  and  error  €=3931  (6)— Presumed  that 
trial  court  Ignored  Incompetent  evidence. 

Id  the  trial  of  an  action  by  a  broker  for 
commissions,  the  Introductiou  of  the  carbon 
copy  of  a  letter  without  a  showing  that  the  orig- 
inal letter  was  lost,  destroyed,  or  unavailable 
keld  not  pr^didal,  other  evidence  being  suffi- 
cient to  sabstantlate  a  finding,  and  being  pre- 
somed,  if  incompetent  to  have  been  ignored 
by  the  court 

5.  Courts  ®»I2I(4) — Separate  cause  of  action 
within  superior  court's  Jurisdiction,  though 
Insufficient  when  standing  alone. 

,In  an  action  on  a  daim  for  an  amount 
within  the  jurisdiction  of  the  superior  court 
It  has  jurisdiction  for  a  separate  cause  of  ac- 
tion for  $0. 

Appeal  from  Superior  Oonrt  Tuma  County; 
Fred  L.  Tngraham,  Jadga 
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Action  by  Amoldas-  H,  McClure  and  an- 
other against  Cbarles  L.  Nichols.  Judgment 
for  plaintiffs,  and  detoidant  appeals.  Af- 
firmed. 

Peter  T.  Robertson,  of  Ttnna,  and  D.  T. 
Jenkins,  of  San  Jose,  Cal.,  for  appellant 
Thos.  D.  Molloy,  of  Tama,  for  appedlee. 

FLANIGAN,  J.  This  is  an  action  on  con- 
tract for  brokerage  commission  on  sale  of 
real  property.  The  case  was  tried  without 
a  Jury,  and  the  defendant,  upon  the  conclu- 
sion of  the  testimony,  requested  the  court  to 
II  'ike  written  findings  of  facts.  In  accordance 
with  the  provision  of  section  tSSHS,  Berlsed 
Statutes  1913.  .  Such  findings  were  accord- 
ingly made,  and  in  regular  course  Judgm^it 
rendered  thereon  In  favor  of  Qialutllls  for 
the  commissions  claimed  of  $1,7S0,  as  also  for 
the  cost  of  an  abstract  of  title  to  the  property 
involved  paid  for  by  plaintiffs  In  the  sum  of 
$9,  with  Interest  on  both  items  and  costs. 
From  tbla  Judgment  file  defendant  has  a> 
pealed. 

[1]  It  appears  from  the  facts  so  found  tliat 
Ml  September  8,  1918,  the  defendant,  being 
the  owner  of  an  80-acre  tract  of  farm  land, 
in  Tuma  county,  Ariz.,  "authorized  and  em- 
ployed the  plaintiffs  as  defendant's  exclusive 
agents  to  sell  and  dispose  of  said  tract  of 
land  for  the  sum  of  $14,260  net  to  the  defend- 
ant, and  agreed  to  pay  plaintiffs  as  commls- 
^on  all  they  should  secure  in  excess  of  said 
sum";  that  plaintiffs  accepted  said  employ- 
ment, and  on  October  10,  1018,  pursuant 
thereto,  "procured  and  produced  a  purcttaser 
for  the  land  In  the  person  of  one  Alfred  M. 
Nuckols,  who  was  then  ready,  able,  and  will- 
ing to  purchase  said  premises  for  the  sum 
of  $18,000,"  payable  as  follows:  $500  cash 
actually  paid ;  $500  on  November  3,  1918, 
thereafter  paid;  $3,000  evidenced  by  promis- 
sory notes  for  the  sum  of  $2,000  and  $1,000, 
respectively,  and  due  on  or  before  January  1, 
1910;  $12,000  evidenced  by  three  promissory 
notes  In  the  sum  of  $4,000  each,  secured  by 
mortgage  upon  the  pToi>erty,  due  respectively 
one,  two,  and  three  years  after  January  1, 
1919 — that  these  payments  were  made  to  de- 
fendant, and  the  notes  and  mortgage  exe- 
cuted to  him;  that  on  November  21,  1918, 
the  defendant  accepted,  ratified,  and  con- 
firmed this  sale  and  its  terms  and  condi- 
tions, and  then  agreed  to  pay  plaintiffs  as 
cominisHions  the  sum  of  $1,750  as  their  com- 
pensation for  effecting  the  sale.  It  is  fur- 
ther found : 

"(6)  That  subsequent  to  November  21,  1918, 
and  prior  to  January  1,  1919,  the  defendant, 
contriving  in  bad  faith  to  cheat  and  defraud  the 
plaintiffs,  and  to  defeat  them  from  collecting 
from  him  the  said  sum  of  $1,700,  conspired  and 
agreed  with  the  said  purchaser,  Alfred  M.  Nuck- 
ols, that  they,  the  said  Nuckols  and  said  Nich- 
ols, would  falsely  state  and  represent  to  the 
plaintiffs  that  the  said  Nuckols  was  onable 
and  nnwUlinff  to  perform  his  agreement  to  pur- 


1  diase  safd  tract  «f  land  for  aald  mmi  of  916,- 
000  on  said  terms  and  conditions,  aD  w^'-h  the 
fraudulent  intent  to  dieat  and  defraud  th« 
plaintiffs  as  aforesaid,  and  in  pursalt  of  said 

fraudulent  scheme  and  device  the  defendant  did 
as  falsely  state  and  represent  to  the  plaintiffs, 
and  on  Jannary  1, 1910,  with  said  fraudulent  in- 
tent and  purpose,  purported  and  pretended  t« 
annul  and  rescind  said  sale  of  October  10,  1918. 
of  said  tract  of  land  to  said  Nackols,  and  on 
January  8,  1919,  with  such  fraudulent  intent 
and  purpose,  pretended  to  enter  in  a  new  deal 
and  agreement  with  said  Nuckols  whereby  the 
defendant  conveyed  nid  tract  of  land  to  said 
Nuckols. 

"(7)  That  on  January  8,  W19,  the  defend- 
ant conveyed  said  described  premises  to  saM 
Alfred  M.  Nuckols  for  the  sum  of  $16,000,  on 
substantially  the  same  terras  and  conditions  as 
the  sale  thereof  by  the  plaintiffs  on  October 
10,  1918,  and  said  conveyance  of  said  premises 
by  the  defendant  to  said  Nuckols  on  January 
8,  1919,  was  the  consummation  of  the  sale  of 
said  premisea  made  hf  the  plaintiffs  for  the 
defendant  to  said  Nackols  on  October  10.  1918, 
in  pursuance  of  their  said  emplt^ment  and  au- 
thorisation *to  sell  said  premises  as  set  forth 
in  the  second  finding  of  fact  herein. 

"(8)  That  no  part  of  said  sum  of  $1,760  has 
been  paii" 

On  behalf  of  appellant  It  is  contended  that 
certain  findings  are  Dot  supported  by  the 
evidence.  Upon  examination  of  the  abstract 
of  record  we  are  satisfied  that  the  conten- 
tions thus  made  cannot  be  sustained.  We 
deem  it  imneceesary  to  set  forth  the  evidence 
in  the  record  supporting  the  findings  attack- 
ed, other  than  that  relating  to  findings  6  and 
7,  quoted.  This  we  do  because  a  determina- 
tion that  these  findings  are  supported  by 
evidence  is  decisive  of  most  of  the  Qoestlons 
argued. 

It  appears  that,  the  purchaser,  Nuckols,  not 
having  paid  the  notes  for  $3,000  due  Jan- 
uary 1,  1910,  the  defendant,  a  resident  of 
Los  Qatos,  Cel.,  on  January  2,  1919,  wrote 
from  that  place  to  plaintiffs  at  Yuma  that 
the  deal  'is  called  off,  as  the  time  expired  on 
January  1st."  Mr.  Harrison,  one  of  the  plain- 
tiffs, testified  that  he  bad  theretofore  inform- 
ed the  defendant  that  nothing  could  be  done 
on  the  notes  for  $3,000  until  after  January 
2,  the  holiday  Intervening.  On  January  S, 
1919,  Nichols,  according  to  his  own  testimony, 
conveyed  the  land  to  Nuckols  for  $14,000, 
which,  together  with  the  $1,000  already  paid 
to  Nichols  and  retained  by  him,  made  a  total 
of  $15,000,  being  $750  more  than  he  wonld 
have  received  under  the  original  deal;  Nuck- 
ols, the  purchaser  thus  receiving  the  benefit 
of  a  $1,000  reduction  from  the  first  price. 
In  the  latter  part  of  December,  191S,  a  Mr. 
Boudesson,  of  Tuma,  who  was  the  agent  of 
the  purchaser  In  this  consummation,  if  not 
before,  had  gone  to  Los  Gatos  to  talk  to 
Nichols  about  the  business.  Bondesson  In 
October  had  expressed  bis  dissatisfaction 
with  the  commission  of  $1,7S0  to  be  paid  to 
plalDtiffk,  saying  that  "$1,750  was  too  much 
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commission  tor  any  real  estate  man  to  get 
for  the  sale  of  any  80  acres  of  land."  Tbe 
final  agreement  concerning  the  conveyance 
of  January  8*  was  made  between  Bondesson 
and  Nl<Aols  at  Los  Oatos  about  January  S, 
1919,  It  appearing  from  the  testimony  of 
Nichols  that  he  thai  saw  Bondesson,  vho 
"had  papers,  and  forfeited  the  other  deal/* 
and  that  the  $1,000  already  paid  was  forfeit- 
ed, that  Nuckols,  through  his  agent,  Bondes- 
son, agreed  to  this,  and  be  then  entered  into 
negotiations  with  Bondesson,  and  as  the  re- 
sult ^conveyed  the  property  to  Nuckols  for 
$14,000  on  January  8.  There  was  eTldence  of 
an  admission  made  by  def aidant  to  one  of 
the  plaintiffs  that  the  price  obtained  on  the 
sale  to  Nuckols  was  $16,000,  whitib  testi- 
mony would  suE^rt  the  court's  finding  to 
that  effect  There  was  evldeoce  also  that  un- 
der the  original  contract  procured  by  plain- 
tiffs a  claim  of  $500  due  from  Nuckols  to  de- 
fendant for  rental  of  the  property  was  to 
be  relinquished  by  the  latter;  this  item 
not  being  considered  at  all  as  a  part  of  the 
consummated  agreement,  Nichols  testifying  it 
was  "never  mentioned,"  and  that  he  presum- 
ed Nuckols  would  still  owe  him  the  rent,  if 
he  wanted  to  collect  It  As  we  think  it  fan- 
material,  so  far  as  the  defendant  is  concern- 
ed, whether  he  got  $16,000  or  a  lesser  sum,  In 
view  of  the  court's  flnrHngs  on  the  issue  of 
fraud,  and  as  no  point  is  made  by  appellant 
of  any  necessary  corr^atlou  between  the 
findings  as  to  purdiase  price  and  fraud,  we 
adopt  the  defendant's  statemoit  as  to  the 
consideration.  We  may  also  remark.  In  order 
not  to  be  misunderstood,  that,  following 
couns^  (Bresentation  in  the  brl^s,  we  shall 
not  consldef '  In  our  discosslon  tlie  rental 
Item. 

The  drcnmstances,  terms,  and  conditions 
of  the  agreement  finally  consummated  were 
not  given  by  Nichols  further  than  is  preced- 
Ingly  stated,  although  be  testified,  nor  were 
Bondesson  or  Nuckols  called  as  witnesses, 
nor  was  any  explanation  given  why  they  were 
not  called.  Without  being  unmindful  of  the 
rule  that  fraud  most  be  shown  by  clear  and 
satisfactory  evidence,  and  not  based  on 
vague  surmises  or  strained  inferences,  we 
cannot  say  the  finding  attacked  Is  not  fair- 
ly supported  by  the  evidence.  The  ability 
of  Nuckols  to  have  performed  on  January  1 
may  be  fairly  inferred  from  bis  ability  to 
conclude  the  agreement  of  January  8,  Involv- 
ing an  amount  in  money  within  $1,000  of  hi& 
original  contract;  It  may  also  fairly  be  con- 
cluded that  his  unwillingness  to  go  through 
with  the  first  agreement  was  referrable  to 
the  more  advantageous  terms  of  the  last 
deal. 

[2]  As  might  have  been  expected,  the  de- 
fendant youched  for  his  own  good  faith  in 
the  transaction,  but  the  court  was  not  bound 
to  accept  the  testimony  of  the  defendant 
Nichols  to  that  effect.  The  mere  fact  that 
he  was  interested  In  the  lemilt  of  the  suit 
201  P.— 7 


was  sufficient  to  require  the  credibility  of 
his  testimony  to  be  submitted  to  the  court  as 
a  question  of  fact  and  the  court  was  at  liber- 
ty to  disbelieve  his  testimony  solely  on  the 
ground  that  he  was  Interested^  Lentz  Lan- 
ders, 21  Ariz.  117,  185  Pac.  821. 

[3]  The  new  agreement  consummated  by 
the  conveyance  of  January  8,  1019,  having 
been  made  by  the  defendant  to  Nuckols  fop 
the  purpose  of  depriving  the  plaintiffs  of 
their  commission,  it  must  be  held  that  the 
contract  so  executed  was,  as  found  by  the 
court  but  the  consummation  of  the  execu- 
tory agreement  for  the  sale  of  the  premises 
effected  by  the  plaintiffs  tor  the  defendant 
on  October  10.  The  defendant  did  not  return 
the  sum  of  $1,000  paid  by  Nuckols,  but  pre- 
tended to  forfeit  it,  which  he  had  no  legal 
right  to  do  In  the  absence  of  agreement  to 
that  effect  He  thus  availed  himself  of  the 
fruits  of  plaintiffs'  services  and  closed  the 
contract  which  they  had  procured  fop  him. 
No  element  of  bad  faith  being  shown  on  the 
part  of  defendant  he  would  have  been  Justi- 
fied on  plaintiffs'  failure  to  perform  In  deal- 
ing with  Nuckols  directly.  But  under  the 
circumstances  shown  it  must  be  held  that  the 
new  agreement  was  in  essence  the  first  con- 
tract, changed  only  in  form  for  the  purpose 
of  impalriug  and  defeating  the  claim  of 
the  plaintiffs.  Longworth  v.  Stevens  (Tex. 
Civ.  App.)  145  S.  W.  257;  Mooney  v.  Elder, 
56  N.  Y.  238;  Kolp  v.  Brazer  (Tex.  Civ.  App.) 
161  S.  W.  899 ;  Anderson  v.  Crow  (Tex.  Civ. 
App.)  151  S.  W.  1080;  Wilson  v.  Sturgis, 
71  Cal.  226,  16  Pac.  772;  O'Connell  v.  Casey, 
206  Mass.  520,  92  N.  E.  804 ;  Plant  T.  Thomp- 
son, 42  Kan.  664,  22  Pac.  726,  16  Am.  St 
Rep.  512. 

For  the  reasons  Just  stated  It  cannot  trutli- 
fully  be  said  that  the  enforceability  of  the 
original  agreement  Is  a  question  in  the  case, 
as  contended  by  appellant.  It  cannot  now 
be  maintained  on  his  behalf  that  he  has  not 
received  in  the  executed  contract  with  Nuck- 
ols all  he  bargained  for  with  plaintiffs, 
being  the  very  consideration  fop  which  he 
stipulated  to  pay  the  commission  of  $1,750. 
Handley  v.  Shaffer,  177  Ala.  636,  69  South. 
286;  (Doffman  v.  Dyas  Realty  Co.,  176  Mo. 
App.  692,  159  S.  W.  842. 

Neither  will  the  fact  that  defendant  sold 
for  a  price  below  that  originally  agreed  up- 
on defeat  the  plaintiffs'  claim: 

"Where  the  terms  of  sale  are  fixed  by  the 
vendor,  in  accordance  with  which  the  broker 
undertakes  to  produce  a  purctiaBer,  yet  if,  upon 
the  procurement  of  the  broker,  a  purchaRer 
cornea  with  whom  the  vendor  negotiates,  aod 
thereupon  voluntarily  reducea  the  price  of  the 
Itroperty,  or  the  quantity,  or  otuerwise  chang- 
es the  terms  of  utle,  as  proposed  to'  the  'bro- 
ker, BO  that  a  sale  is  conBummated,  or  terms 
or  conditions  are  offered  which  the  proposed 
buyer  is  ready  and  willing  to  accept,  in  either 
such  case  the  broker  will  be  entitled  to  his 
commission  at  the  rate  specified  in  his  agree- 
mant  with  bis  prfncipaL*'   Stlowel  t.  LaUy,  89 
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Ark.  195,  lis  S.  IV.  lUO;  Baker  t.  Marphy. 
105  lU.  App.  191;  Flaot  t.  niompMm,  eupta. 

[4]  Complaint  1b  made  that  the  conrt  err- 
ed In  admitting  In  evidence  a  carbon  copy 
of  a  fiertain  letter  of  Instructions  from  de- 
fendant to  the  First  National  Bank  at  Yuma, 
concerning  the  disposition  to  be  made  of  an 
escrow  of  certain  instruments  In  writing,  In- 
cluding, amongst  others,  the  notes,  the  deeda 
by  Nichols  to  Nuckois,  and  the  mortgage 
back  to  Nichols,  the  origUial  Instrument  not 
having  been  shown  to  be*  lost,  destroyed,  or 
unavailable.  Of  the  several  reasons  aN;>ear- 
ing  from  the  record  to  show  that  such  act  of 
the  court  was  not  erroneous,  or,  if  errone- 
ous, was  not  prejudicial,  we  content  ourselves 
with  pointing  out  that  there  was  other  suffi- 
cient evidence  to  substantiate  the  finding  of 
the  court  oa  the  issues  which  this  copy  was 
offered  to  prove,  and  that  we  will  presume, 
the  trial  being  to  the  court  without  a  Jury, 
that  the  evidence,  if  Incompetent,  was  Ignor- 
ed by  the  court.  Shannon  Copper  Ck>.  r.  Pot- 
ter, 13  Ariz.  245,  108  Pac.  488. 

[6]  It  Is  claimed  that  the  judgment,  so  far 
as  it  Is  based  upon  the  cause  of  action  for 
the  sum  of  $9  paid  for  the  abstract  of  title, 
Is  a  nullity,  because  it  was  not  within  the 
Jurisdiction  of  the  superior  court  to  render 
Judgment  thereon.  This  point  was  made  in 
the  case  of  Webster  v.  Heywood,  21  Ariz.  650, 
192  Pac.  1069,  and  Impliedly  held  to  be  with- 
out merit.   We  adhere  to  that  ruling. 

The  remaining  questions  argued  for  appel- 
lant we  do  not  discuss,  either  because  they 
have  become  immaterial  In  view  of  the  con- 
clusions above  stated,  or  because  no  assign- 
ment of  error  of  any  kind  has  been  made 
requiring  us  to  notice  them. 

There  being  no  error  In  the  case,  the  Judg- 
ment must  be  affirmed. 

ROSS,  a  J.,  and  McALISTER,  J.,  concar. 


REED  V.  CHAMBERS  at  al.    (NO.  1894.) 

(Supreme  Court  of  Arisona.   Oct  19,  1921.) 

I.  Appeal  antf  error  «=9430(l)— Notice  of  re- 
quired by  statute  bold  Jurisilletlonai. 

Under  Civ.  Code  1913,  par.  1234.  providing 
that  a  party  taking  an  appeal  must  give  notice 
of  appeal  In  open  conrt  which  shall  be  en- 
tered oa  the  minntee  td  the  court,  or  by  writ- 
ten notice  which  eball  be  served  upon  the  ad- 
veree  party  or  his  attorney  and  filed  witii  the 
derk  of  the  enperior  court,  aucb  noUce  ie  ju- 
risdtctioiiaL 

2  Appeal  and  error  «:=>387(4)— Notice  of  ap- 
peal is  eseentlal  to  effect  appeal,  and  bond 
witlioNt  aotlee  la  Invalid,  thoufih  redMno  that 
notlee  waa  givea. 

The  mere  fact  that  an  .appeal  bond  waa 
given  and  had  been  approved  and  recited  con- 


trary to  fact  that  notice  ot  ^peal  had  been 
given,  does  not  effect  an  appeal,  and  a  bond 
called  a  "Bond  on  Appeal"  on  file,  where  the 
notice  of  appeal  required  by  statute  was  not 
given,  ia  without  validity  either  as  an  appeal 
bond  or  a  auperaedeaa  bond, 

3.  Appeal  and  error  «=»I228— Notice  «f  appeal 
given  subsequent  to  flllng  of  bend  wtthla  etat- 
■tory  time  vitalized  the  bead. 

Under  Civ.  Code  1913.  par.  1234,  it  la  not 
necessary  that  notice  of  appeal  should  be  given 
before  the  filing  of  the  bond,  but  is  sufficient 
if  given  within  the  atatutory  time,  and,  if 
subsequent  to  the  filing  of  the  bond,  will  vital- 
ise the  bond. 

4.  Appeal  and  error  (g=7436— Until  notion  of 
appeal  ta  given,  a  bond  oa  file  la  sniijeot  te 
order  of  the  court. 

Until  notice  of  appeal  is  given,  an  appeal 
bond  on  ffie,  being  useless  aod  performing  no 
fonction,  is  subject  to  the  order  of  the  court, 
and  treating  it  as  a  nullity  and  releaaing  Its 
sureties  is  proper. 

Appeal  from  Superior  Court,  Navajo  Coun- 
ty; J.  E.  Crosby,  Judge 

Action  by  B.  S.  Beed  against  B.  B.  Cham- 
bers and  another.  From  oidera  releasing 
sureties  from  liability  oa  an  appeal  or  su- 
persedeas bond,  plaintiff  appeals.  Affirmed. 

Thorwald  Larson,  <a  Holbiook,  tor  ap- 

[>ellant. 

C.  H.  Jordan  and  W.  E.  Fergnson,  both 

of  Holbrook,  for  appellees. 

McALISTEB,  J.  This  Is  an  appeal  from 
an  order  of  the  superior  court  releasing  from 
further  liability  the  sureties  on  a  bwid  which 
Is  claimed  by  appellant  to  be  both  an  appeal 
and  supersedeas  bond,  but  by  an>ellees  to  be 
only  the  former. 

B.  S.  Bcod,  plaintiff-appellant,  recovered, 
on  a  promissory  note  judgment  for  $1,500, 
together  with  attorney's  fees,  interest,  and 
coste,  against  G.  B.  Chambers  and  B.  O. 
Chambers,  defendants  and  appellees.  A  de- 
murrer to  the  wMnplalnt  bad  be«i  overrul- 
ed March  6,  1920,  and  10  days  given  for  fil- 
ing an  answer,  but,  none  having  been  filed, 
the  default  of  the  defendants  was  entered 
and  a  trial  had  May  7,  1920,  resulting  in 
a  Judgment  for  the  plaintiff.  On  May  17th 
a  motion  for  a  new  trial  was  filed,  whldi  was 
denied  on  May  27th  by  operation  of  law. 
No  notice  of  appeal  therefrom  was  given,  nor 
from  the  judgment  itself,  but  on  June  Sth 
a  bond,  entitled  "Bond  on  Appeal,"  having 
been  approved,  was  filed  by  defendants,  and 
in  It  appears  the  statement  that  upon  the . 
denial  of  their  motion  for  a  new  trial  the 
defendants  "gave  notice  of  appeal  In  o[>en 
court  from  said  Judgment  and  said  order 
denying  defendants'  motion  for  a'  new  trial 
to  tbe  Suprane  Court  of  the  state  of  Arizo- 
na." On  June  26th  thereafter  an  order  was 
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«Dtered  releasing  ttie  sureties  od  tills  bond 
from  further  liability  aDd  a  new  bond.  Men* 
tical  Id  form  with  it  except  as  to  dates  and 
saretles,  was  approved  and  filed.  Upon 
hearings  orders  'w-ere  entered  releasing  W.  W. 
Perkins  and  JnUo  Sancet,  sureties  on  the 
new  bond,  Irora  further  liability  thereon, 
the  first  order  being  on  October  1  and  the 
second  on  October  30,  1020.  The  purpose  of 
this  appeal  is  to  have  this  court  set  aside 
and  hold  for  naught  these  two  orders.  No 
other  error  Is  assigned. 

The  sheriff  of  the  county  certifies  under 
date  of  June  5th  tbat,  in  pursuance  of  a 
writ  of  execution  Issued  out  of  the  superior 
court  of  Navajo  county  mi  May  7,  1920,  he 
levied  on  050  head  of  Navajo  ewes,  the  prop- 
erty of  one  of  the  defendants,  took  them 
into  bis  possession,  and  advertised  them  for 
sale,  bnt  before  the  sale  took  [dace  he  re- 
leased them  by  direction  at  the  plainUff;  the 
defendants  having  given  a  sapersedeas  bond 
In  douUle  the  amount  of  the  Judgment 
This  certificate  was  made  on  the  day  the 
first  bond  was  filed,  but  error  is  not  based 
on  the  order  of  June  26th  releasing  the 
sureties  on  this  bond  frtxn  further  liability. 

[1]  Notwltbfltanding  the  statement  In  both 
bonds  that  defendants  gave  notice  of  ap- 
peal in  open  court  from  the  Judgment  and 
the  order  denying  their  motion  for  a  new 
trial,  it  Is  established  from  the  record  tliat 
no  such  notice  was  given.  In  this  Jurisdlo- 
tion  an  appeal  is  "taken  by  the  party  talcing 
the  same  giving  notice  of  aiq;>eal  in  open 
court,  wbldli  shall  be  entered  In  the  minutes 
of  the  court,  or  by  a  written  notice  which 
Shan  be  served  upon  the  adverse  party  or  bis 
attorney,  and  filed  with  the  derk  of  the  su- 
perior court"  Paragraph  1234,  Revised 
Statutes  of  Arizona  1013.  In  the  case  of 
Thomas  v.  Speese,  14  Ariz.  556, 132  Pac  1137, 
this  court  said  that  giving  notice  of  an  ap- 
peal is  Jurisdictional,  using  the  following 

"In  all  dvfl  eases  other  than  those  where 
the  appellant  is  not  required  to  give  bond  on 
eppeal  the  appeal  ia  taken  by  the  eppellant 
giving  notice  of  appeal  in  open  court,  which 
BliaU  be  noted  on  the  docket  and  entered  of 
record  and  within  20  days  after  giving  such 
notice  bj  filing  with  the  clerk  of  the  court  an 
appeal  bond.  Paragraph  1496,  Rev.  State.  Ariz. 
190^  as  amended,  chapter  21,  First  Legisla- 
tore.  First  Sessimi  1012.  QMag  the  notice  of 
appeal,  and  in  cases  where  a  bond  on  appeal 
ia  required  filing  the  appeal  bond  are  jurisdic- 
tional.   In  this  case  the  bond  on  appeal  was 


With  tbe  requirements  of  bo^,  notwithstand* 
Ing  It  la  deuMnioated  a  "Bond  on  Appeal." 
It  was,  however,  without  any  validity  as 
either,  since  no  appeal  bad,  at  the  time  it 
was  filed  or  later,  even  been  started.  In  no 
way  can  the  machinery  by  which  a  case 
reaches  tbe  Supreme  Court  of  this  state  on 
appeal  be  set  in  motion  except  by  ^vlug 
the  required  notice  to  that  effect  and  until 
that  Is  done  all  proceedings  looking  toward 
an  appeal  are  without  taroe  or  eifect  The 
fact  that  tbe  bond  had  been  approved,  and 
re<rfted,  contrary  to  the  fact  that  notice  of 
appeal  had  been  given,  does  not  r^leve  tbe 
party  desirous  of  appealing  fnm  giving  the 
necessary  notice.  It  Is  not  required,  bow- 
ever,  tbat  it  be  given  before  the  bond  is  filed 
to  render  tbe  latter  effective.  If  it  Im  given 
within  the  statutory  time^  though  subsequent 
to  the  filing  ot  tbe  btmd,  It  will  have  the  ef- 
fect of  vitalizing  tbe  latter.  Inspiration  Oon- 
solidated  Copper  Co.  v.  Mendez,  19  Ariz.  151, 
166  Paa  278,  1183.  UntU  the  noUce  of  ap- 
peal Is  given  a  bond  on  file  is  subject  to  the 
order  of  the  court,  since  under  such  cir- 
cumstances It  is  entirely  useless,  perform- 
ing no  function  whatever.  So  In  this  In- 
stance the  bond  was  prt^erly  treated  as  a 
nullity,  and  a  motion  to  release  its  sureties 
granted,  tbe  same  as  a  request  to  strike  It 
frran  the  files  could  have  been.  It  cannot  be 
contended  tbat  it  superseded  the  Judgment; 
for,  standing  alone,  it  bad  no  effect  whatever, 
and  necessarily  could  not  have  prevented  a 
sale  of  the  fbeep  levied  on  under  tbe  execu- 
tion. 

It  follows  tbat  the  orders  releasing  tbe 
sureties  Perkins  and  Sancet  from  further 
liability  on  the  bond  approved  and  filed  June 
26tb  were  not  erroneously  entered,  and  are 
therefore  afinned. 

BOSS,  C:  X,  and  FLANIGAN,  J.,  concur. 


KINO  V.  STATE.    (No.  517.) 

(Sopremc  Court  of  Arizona.    Oct.  24,  1921.) 

I.  CrimlRal  law  «=3576(5)— Right  to  dismissal 
of  prosecution  for  failure  to  tarlno  oase  to 
trial  wlthlR  required  time  held  waived. 

Where  defendant  announced  himself  ready 
for  trial,  and  a  Jury  was  impaneled  and  duly 
sworn,  there  was  a  waiver  of  the  right  to 
dismissal  of  prosecution  for  failure  of  the 


filed,  but  the  record  fails  to  show  that  appel- !  ^  ^ring  the  caae  to  trial  within  60  days 
Itnt  gave  the  statutory  notice  ot  EppeEi.   Ihis .  ^j^^^  jj,^  U,^  information,  under  Penal 


is  fatal,  and  this  court  has  no  Jurisdiction  of 
die  ease  bat  to  dismiss  tlie  appeal." 

[2-4]  Whether  the  bond  was  merely  an  ap- 
peal bond,  or  both  on  appeal  and  supersedeas 
bond,  is  immaterial  for  the  purpose  of  tlils 
appeal,  though  it  seems  to  have  complied 


Code  1913,  S  1274,  subd.  2. 

2.  Criminal  law  ^»88S— One        walvs  right 
inteaded  for  own  benefit. 

One  may  waive  a  right  intended  for  his 
own  benefit  if  it  can  be  relinquished  witfaont 
detriment  to  tiie  community  at  large. 
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3.  CrimlaaJ  law  «»I088(I7)— Reoortf  Md  aet 
to  pr«Mnt  question  Of  mltcoriiot  of  pnne- 
outlng  atfornoy. 

Where  record  certified  ander  PensI  Code, 
1913,  S  1130,  focluded  motion  for  new  trial, 
affidavits  relating  to  mlaeondaet  of  prosecu- 
tor and  instruction  of  court  relied  on  to  cure 
miaconduct,  but  the  .truscript  of  the  report- 
er's notes  did  not  contain  sneb  fnstmction,  the 
mlecoDduct  of  prosccntor  will  not  be  consid- 
ered; the  afBdavits  not  boing  part  of  the  rec- 
ord. ■ 

4.  HoBiioMo  «s»234(S)  •-  EvIdoM  koM  to 
prevo  dofeatert  Mtsrod  Isto  eoanon  do- 
tlgn  wHh  otmrs  to  km  doosasod. 

In  prosecution  for  murder,  evidence  held 
to  prove  that  defendant  had  entered  into  a 
common  design  with  others  to  kill  deceased. 

Appeal   from   Superior   Court,  CodilM 

County;  A.  O.  Lockwood.  Judge. 

John  King  was  convicted  of  mnrder  in  the 
second  degree,  and  from  conviction  and  from 
order  denying  motion  for  new  trial,  he  ajh 
peals.  Affirmed. 

Lymau  H.  Hays  and  O.  T.  Hays*  both  of 
WillcoK,  for  appeUant 

W.  J.  Galbraltb.  Atty.  Gen.«  O.  B.  Hill. 
Aast  Atty.  Gen.,  and  R.  N.  French,  Co.  Atty.. 
ot  Tombatoie,  for  the  Stateu 

FLANIGAN,  J.  Under  Information  filed 
July  10,  1920.  appellant  was  convicted  of  the 
crime  of  murder  in  the  second  degree,  and 
was  thereupon  adjudged  to  suffer  an  indeter- 
minate Imprisonmfflit  of  not  less  than  10 
years,  the  maximum  sentence  to  be  bis  natu- 
ral life.  From  this  Judgipait,  and  an  ord«r 
doiying  his  motion  for  new  trial,  he  appeals. 

The  defendant  was  not  brought  to  trial 
until  October  4,  1020.  Elghty-flve  days  had 
therefore  elapsed  between  that  time  and  the 
ffllng  of  the  information.  Appellant  by  his 
counsel  announced  himself  ready  for  trial,  a 
Jury  was  Impaneled,  and  on  October  IS,  1920, 
duly  sworn  to  try  the  Issue.  After  the  jury 
had  been  sworn,  counsel  for  defendant  moved 
"the  court  to  dismiss  the  cause  under  sub- 
division 2,  par.  1274,  of  the  Penal  Code," 
Which  motion  the  court  denied  upon  the 
ground  that,  the  Jury  having  been  impaneled 
and  sworn,  and  the  defendant  placed  In 
Jeopaidy,  hli  right  to  such  dismissal  was 

The  relevant  part  of  aectkm  1274  Is  as 

follows: 

"The  court,  anltss  good  cause  to  the  con- 
trary is  shown,  must  order  the  prosecution  to 
be  dlemisaed  in  the  following  cases:  •  •  • 
(2)  If  a  defendant,  whose  trial  haa  not  been 
postponed  upon  his  application,  is  not  brought 
to  trial  within  sixty  days  after  the  finding  of 
the  Indictment  or  the  filing  of  the  informaUon." 

II]  The  record  shows  that  the  trial  had 
not  been  postponed  upon  defendant's  applica- 
tion, and  that  no  cause  was  shown  by  the 


state  for  Uie  delay,  ^e  refusal  of  the  court 
to  ordo*  the  prosecution  dismissed  is  the 
basis  of  the  first  assignment  of  error.  We 
think  the  ruling  of  the  court  was  correct 
Unquestionably,  the  section  quoted  Is  a  con- 
struction of  our  constitutional  guaranty  that 
accused  persons  shall  in  criminal  prosecu- 
tions have  the  right  to  a  speedy  trial  (section 
24,  art  2,  Constitution),  being  In  the  nature 
of  a  legislative  definition  of  the  term.  Yule 
V.  State.  16  Ariz.  134,  141  Pac  670;  Matter 
of  Application  of  Von  Feldsteln,  17  Ariz.  245, 
ISO  Pac.  235. 

[2]  Appellant  contends  that  the  right  thus 
constitutionally  secured  could  not  be  waived 
by  him.  With  this  we  cannot  agree.  The 
constitutional  provision,  as  Is  shown  by  its 
origin  and  history,  was  designed  to  secure 
a  benefit  personal  to  the  d^^dant,  and— 

"it  is  a  recognised  piindple  that  every  one 
may  waive  a  right  intended  for  his  own  bene- 
fit, if  it  can  be  relinquished  without  detriment 
to  the  community  at  large."  Beid  v.  Field, 
83  Ya.  26.  1  S.  B.  895. 

That  the  right  was  here  waived  Is  plain. 

People  V.  Hawkins,  127  Cat  372.  59  Pac. 
697,  is  directly  in  point,  and  construes  the 
statute  of  CaUfomia  from  whi<4i  oar  pro- 
visions are  taken.  We  Quote  from  the 
opinion: 

"The  legal  Jeopardy  of  the  defendant  has 
attached  when  a  jury  has  been  'charged  with 
tils  deliverance,'  and  the  Jury  stands  thus 
charged  when  its  members  have  been  impan- 
eled and  Bwom.  Cooiey,  Const  lAm.  (6th 
Gd.)  p.  399.  When,  therefore,  the  defendant 
here  moved  for  diamissal,  he  had  been 
'brought  to  trial,'  and  was  upon  trial,  with- 
out previous  obJeeti<A  that  the  limit  of  60 
days  had  expired.  If  ho  could  then  raise  the 
objection  for  the  first  time,  he  could  raise  it 
as  well  on  the  announcement  of  the  verdict, 
or  at  any  other  stage  of  the  trial.  We  are 
satisfied  that  the  statute  never  was  designed 
for  such  uses,  and  must  hold  that  defendant 
waived  its  benefit  (if  he  waa  entitled  thor^) 
by  failure  to  claim  it  in  pr<4>er  aeason." 

We  hold  that  the  assignment  of  error  is 
without  merit 

The  next  assignment  is  that  the  deputy 
county  attorney  in  his  argument  to  the  Jnry 
used  the  following  language: 

"The  defendant  never  explained  why  those 
blood  spots  were  upon  his  clothes  and  his 
piatol." 

There  was  testimony  by  a  witness  for  the 
state  that  there  were  blood  spots  upon  the 
defendant's  clothes  and  pistol  after  the  kill- 
ing of  Scott  The  defendant  did  not  testify 
although  he  Introduced  the  testimony  of 
others.  The  record  of  the  action  certified  to 
this  court  in  accordance  with  the  provisions 
of  section  1130,  Penal  Code,  Includes  the 
motion  for  new  trial,  and  an  affidavit 
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apparaiOr  a  part  ot  fUa  motUm— made  by 
ttie  defmdant.  In  wblch  he  arers  tbat  tiie 
depat7  county  attorney  used  the  language 
quoted  In  his  opening  ai^cQment  to  the  Jury, 
and  also  contains  the  counter  affidavit  of  that 
officer  that  he  had  referred  to  the  **defaistf* 
and  not  to  the  "defendant,"  admitting  he  was 
otherwise  correctly  quoted.  It  appears  also 
that  an  instroctlon  was  requested  to  the 
effect  that  the  Jary  should  not  lo  any  manner 
consider  the  failure  of  the  defendant  to  tes- 
tify, and  that  such  failure  must  not  be  refer- 
red to  by  counsel,  which  Instruction  was 
marked  "given"  and  signed  by  the  Judge 
The  transcript  of  the  reporter's  notes  pur- 
porting to  set  forUi  the  IhstmcUons  actuaUy 
given,  and  signed  by  appellant's  counsel  as 
correct,  does  not  contain  this  or  any  like 
instruction  to  the  Jury  on  the  matter, 

[3]  The  contention  that  as  the  affidavits 
referred  to  are  a  part  of  the  record,  we  must 
therefore  consider  the  ^ror  assigned.  Is  ob- 
viously Ul  founded.  From  this  record  we 
merely  know  that  the  affidavits  were  filed, 
and  that  they  are  In  form  as  set  out,  which 
is  far  from  the  authenticated  showing  of 
fact  required.  As  the  matter  complained  of 
is  not  presented  in  the  proper  manner,  we 
may  not  consider  the  as^gnment.  Oroce  t. 
n^rrltory,  12  Arts.  1.  M  Pac.  1108. 

[4]  The  next  asstgnment  of  error  chal- 
lenges the  sufficiency  of  the  evidence  'to 
prove  that  fbe  defoidant  had  mtered  Into  a 
common  design  with  others  to  kill  Oib  de- 
ceased. There  was  t^tlmony  for  the  state 
introduced  to  prove  that  ,in  the  early  morn- 
ing hours  of  Jane  2, 1920,  at  a  report  known 
as  "Wbite  City."  near  the  militui..-  post,  Ft. 
Bnachnca^  the  deceased,  a  civilian,  shot  a 
•olAov  ooe  Scott  With  the  motive,  appar^ 
aitly,  of  reven^g  the  shooting  of  their 
comrade,  other  soldiers  immediately  pursued 
the  asnailant,  overtaking  him  at  a  point  about 
200  yards  away  from  the  house  wha«  the 
flrst  shooting  occurred.  After  being  over- 
take, the  fugitive  was  seen  to  be  on  his 
knees,  lils  hands  up,  with  some  of  the  pursu- 
ing party  (consisting  ttien  of  four  or  five 
men)  shooting  at  him,  and  others  of  them 
throwing  sticks  and  stones  at  him.  The 
deceased  fell,  his  assailants  closed  In,  and — 
as  it  appeared  to  a  witness— beat  and 
pnndied  him  about  the  head.  Deceased  died 
very  soon  afterwards  as  the  immediate  result 
of  a  gunshot  wound,  which  penetrated  his 
Jaw  and  ranged  downward  through  his  neck 
and  lungs,  the  bullet  causing  the  wound  being 
later  taken  from  under  his  right  arm.  Ue 
was  also  shot  across  the  abdomen,  and  the 
iqver  and  back  part  of  his  bead  bore  two 


little  punctured  omtused  wounds,  penetrat* 
Ing  the  head  and  fractyrlug  the  skull,  push- 
ing two  little  flaps  of  bone  'tnto  It. 

The  defendant,  a  negro,  wM  q  soldier  from 
the  fort,  and  had,  it  seems,  qient  ihe  a{ght 
at  "White  Otty,"  b^g  up  and  etKrit.the 
resort  during  the  night  and  the  early  flior^- 
Ing  hours. 

Yery  shortly  after  the  wounding  ot  the 
deceased  the  defendant  and  three  other 
soldiers  hoarded  an  automobile  going  to 
the  fort,  being  picked  up  by  the  driver  of 
the  car  a  short  distance  from  where  Scott 
was  lying  wounded.  It  was  proved  that  the 
defendant  was  armed  with  a  regulation  army 
gun,  a  Colts  model  automatic  45-callber  pis* 
tol;  that  a  few  hours  after  the  killing  this 
gun  showed  powder  stains  In  the  barrel,  and, 
from  this  and  the  odor  of  burnt  powder,  had 
evidently  been  recently  discharged;  that  the 
weapon  In  various  parts,  Including  the  butt, 
was  splotched  with  blood,  and  that  there 
were  two  little  projections  on  the  butt  of  the 
weapon  which  were  approximately  the  same 
distance  from  each  other,  as  were  the  pene- 
trating wounds  to  the  skulL  It  was  further 
shown  that  five  empty  sheila  picked  up  a 
few  hours  after  the  bomldde  about  80  feet 
from  where  Scott's  body  had  been  lying,  were 
peculiar  In  the  fact  that  the  firing  pin,  or 
plunger,  had  struck  eccentrically  a  Uttle  fur- 
ther In  the  side  of  the  caps  in  the  cartridges 
than  was  ordinary  In  guns  'Of  that  make  or 
class,  and  that  on  each  ^ell  was  a  diaracter- 
istlo  "swell"  or  bulge,  not  common  to  explod- 
ed shells  from  such  weapmu;  0iat  defend- 
ant's pistol  exploding  similar  cartridges 
produced  effects  on  them  similar  to  those 
exhibited  by  the  sheila  found  at  the  scene  of 
the  killing;  and  that, the  bullet  taken  from 
the  body  of  the  deceased  was  of  the  sauM 
caliber  and  kind  as  those  used  in  defraidants 
pUtoL 

This  evidence  we  think  was  ample  to  prove 
that  there  was  a  common  design  of  sev- 
eral persons  to  kill  the  deceased.  That  the 
ai^Uant  was  a  party  to  that  design  appears, 
it  is  true,  by  drcnmstantlal  evtdaice  only, 
but  It  Is  evidence  of  a  nature,  If  believed, 
sufficient  to  prove  that  appelant  was  not 
only  a  partldpant  In  the  homicidal  assault, 
but  oue  of  the  chief  actors  In  It  The 
assignmoit  of  error  cannot  be  sustained. 

The  remaining  assignment  of  error  we 
think  to  be  obviously  without  m&At 

Finding  no  error  affecting  the  Judgment 
it  must  be  affirmed. 

B0S9,  a  J.,  and  McAUBTBB,  J.,  concur. 
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r-.'iyi.asfer   and   Mrvut  <&=»96(  < )— Aotlonablo 
:  Wjury  mikt  bs  oauMi  by  rlik  of  employ- 
mont. 

Under  Emplojers*  Liability  Law,  the  un- 
avoidable Tiek  and  hazardous  character  of  the 
occupation  or  emplOTmeat  in  which  the  work- 
man i«  at  tbe  time  ensiled  muet  be  the  caase 
of  the  acddent  resulting  in  injary  before  datn- 
ases  are  recoverable;  the  fault,  wrong,  or 
neglifenca  of  the  aofilorer  being  entirely  im- 
material. 

2.  Master  and  servaat  ^=3282— RoeoYory 
dor  Efflpioyers'  Liability  Law  llmltatf  to 
"oompensatory  damages." 

Under  the  Employers'  Liability  Law,  the 
amonnt  of  recovery  for  personal  injury  is 
limited  to  "compensatory  damages,"  fwhioh 
tneauB  a  sum  which  will  compensate  the  in- 
jured employee  for  the  injuries  sustained,  and 
no  more. 

[Ed.  Note.— For  other  definitioDB,  see  Words 
and  Phrases,  First  and  Second  Series,  Com- 
pensatory Damages.] 

3.  Msater  and  servant  ®=3267(i)-~Evldence 
that  Injured  employee  had  dependent  wife 
and  daughter  Irrelevant. 

In  an  action  for  damages  under  the  Em- 
ployers* Inability  Law.  the  measure  of  dam- 
ages is  tbe  loss  t^he  injured  employee  himself 
sustained,  and  evidence  that  be  had  a  depend- 
ent wife  and  child  who  were  supported  by 
him  up  to  tbe  time  of  the  accident  ie  irrele- 
vant and  ImmateriaL 

4.  Appeal  and  error  C=»I050(I)— Evidenoo 
that  Injured  enpleye*  had  dependeata  prej- 
ndlcM  error. 

In  an  action  for  damages  under  Employ- 
ers' Liability  Law,  evidence  that  employee  had 
a  dependent  wife  and  daughter  bad  a  tendency 
to  win  the  sympathy  of  the  jury  for  the  plain- 
tiff and  enhance  the  verdict,  and  thereby  prej- 
udice the  rif^ts  of  the  defendant. 

5.  Appeal  and  error  «=^l050(i)^rror  In  ad- 
mitting evidence  that  Injured  employee  had 
dependents  not  cored  by  pleading  as  a  set- 
off payment  for  benefit  of  him  and  hie  fam- 
ily. 

In  an  action  for  damages  under  Employers' 
Liability  Law,  en  error  in  admitting  evidence 
that  employee  had  a  dependent  wife  and 
daughter  was  not  cured  by  pleading  a  set-off 
pursuant  to  Rev.  St.  1913,  {  3100,  alleging 
payment  of  money  for  the  benefit  of  employee 
and  his  family,  snd  mention  of  his  family  in 
proof  of  payments,  since  the  mention  of  his 
family  in  both  answer  and  evidence  was  un- 
necessary and  Immaterial. 

6.  Appeal  and  error  «=»I053(3)— Error  In  ad- 
mission of  evidence  of  number  of  depend- 
ents of  an  Injured  workman  Is  not  cured  by 
obrreot  Instniotion  on  damages. 

In  an  action  for  damages  by  a  workman 
under  the  Employers'  Liability  Law.  an  error 
in  admitting  evidence  of  the  number  of  de- 


pendents in  the  family  of  the  Injured  is  not 
cured  by  an  instruction  that  recovery  was 
limited  to  actual  loss  suffered  by  the  injured 
as  a  proximate  and  direct  result  of  the  acci- 
dent  causing  the  injury. 

7.  Trial  «=»I05(2)— Jury  may  consider  In- 
competent evidence  If  admitted. 

In  an  action  for  damages  under  the  Em- 
ployers' Liabflity  Law,  the  erroneous  admio- 
sion  of  evidence  of  tbe  number  of  dependents 
in  tbe  family  of  tbe  injured  servant  juatifled 
tbe  Jury  in  considering  It, 

8.  Appeal  and  error  «=»IOSO<l)— That  In- 
proper  evldeocft  ef  tbe  inmber  of  dependents 
In  family  of  Injured  workman  may  have 
reached  tbe  Jnry  otherwise  would  sot  cure 
error  In  adnleslon  of  Inoempetent  evldencow 

In  an  action  for  damages  under  Employ- 
ers' Liability  Law.  improper  evidence  of  the 
number  of  dependents  in  the  servant's  family 
cannot  be  held  tmrmless,  though  tbe  same 
facts  may  have  reached  tbe  jury  otbenrise. 

ft.  Appeal  and  error  9s>M40(l)— No  affirm- 
anoe  on  oonditlon  of  remittitur  where  ver- 
dict was  enhanced  by  Incompetent  evidence. 

An  excessive  judgment  will  not  be  affirmed 
on  condition  of  filing  a  remittitur  in  the 
amount  held  to  be  excessive,  where  the  ver- 
dict was  enhanced  through  the  weight  of  im- 
material, irrelevant,  and  incompetent  evidence, 
since  the  court  cannot  estimate  the  amount 
the  verdict  waa  enhanced. 

Appeal  from  Superior  Court,  llaria^ 
Oonu(7:  R.  0.  Stanford,  Judjse. 

Action  by  Edward  Kendall  against  the  Sil- 
ver King  of  Arisona  Mining  Company.  Prom 
judgment  for  plaintiff  and  an  order  denying  a 
new  trial,  defendant  appeals.  Eev«»ed  and 
remanded. 

.  Alexander,  Christy  &  Baxter  and  Bullard 
A  Jacobs,  all  of  Phcenlx,  for  appellant 

F.  0.  Struckmeyer,  G.  E.  Johns,  and  Thom- 
as J.  Groaff,  all  of  Pbcenix,  for  appellee. 

McAUSTER,  J.  This  Is  an  action  under 
the  Employers'  Liability  Law  (Civ.  Code 
1913,  pars.  315S-3162).  Fifty  thousand  dol- 
lars as  damages  for  personal  injuries  was 
prayed  for,  but  judgment  fbr  ?18,700  less 
$2,700  was  entered  in  accordance  with  the 
verdict  of  the  jury.  From  this  judgment  and 
the  order  denying  its  motion  for  a  new  trial 
the  defendant,  the  Silver  King  of  Arizona 
Mining  Company,  a  corporation,  appeals. 

The  plaintiff,  Edward  Kraidall,  while  In 
the  employ  of  the  defendant  company  as  a 
miner,  was  injured  by  a  blast  or  explosion 
occurring  near  where  he  was  working,  which 
threw  ore,  dirt,  and  other  materials  over, 
against,  and  into  big  body,  resulting  In  the 
total  loss  of  his  right  eye  and  a  partial  loss 
of  the  left,  thus  depriving  him  of  his  sight 
to  the  ext^t  that  he  will  not  be  able  again  to 
follow  any  useful  or  gainful  occupation  re- 
quiring vision.   It  Is  also  alleged  and  testlfl- 
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ed  to  tbat  bis  bearing  has  been  greatly  Im- 
paired and  that  bis  bead,  face,  arms,  necb, 
legs  and  heart  were  Injured  as  well.  The  an- 
swer admits  that  appellee  suffered  an  Injur; 
while  In  its  employ,  but  denies  that  It  was  the 
result  of  an  accident  which  arose  out  of  and 
in  the  course  of  his  employment  and  was  due 
to  a  condition  or  conditions  thereof,  but 
pleads  affirmatively  that  It  was  caused  by 
his  own  negtigeuce.  At  the  trial,  however, 
appellant  did  not  attempt  to  gubetantlate  Its 
pleadings  In  this  re8i>ect,  but  admitted 
through  its  attorney  "that  the  plaintiff  has  a 
cause  of  action  against  the  defendant  under 
the  Employer^  Liability  Law."  The  parties 
were  unable  to  agree  on  the  extent  of  the  In- 
jury, and  consequently  the  amount  that  would 
properly  compensate  appellee  therefor,  so 
they  presented  to  the  Jury  for  Its  determina- 
tion the  only  question  to  be  decided — how 
much  has  the  plaintiff  been  damaged. 

Over  appellant's  objection  the  following 
answers  by  appellee,  in  resiKinse  to  questions 
by  his  counsel  upon  hla  examination  In  chief, 
were  permitted: 

"Q.  Ar«  you  married  or .  Blngls?  A.  Yes; 
I  have  a  family. 

"Q.  Of  whom  does  your  family  conaist? 
A.  We  have  a  child. 

"Q.  Are  you  living  with  yonr  family,  Mr. 
Kendall  T   A.  I  am. 

How  «3d  Is  yoor  dan^ter?   A.  Twelve 
years  old, 

**Q.  Are  you  or  are  yoa  not  the  support  of 
yonr  wife  and  child?  A.  I  was  np  until  the 
acddtut" 

And  the  following  answers  by  Mrs.  Marie 
Kendall,  In  response  to  questions  by  counsel 
for  appellee,  were  permitted  over  the  ob- 
jections of  appellant : 

"Q.  Are  you  the  wife  of  Edward  Kendall, 
the  plaintiff  in  this  action?  A.  I  am. 

"Q.  How  many  children  have  yon  by  Ed- 
ward Kendall?    A.  I  have  one. 

"Q.  What  fs  her  name?    A.  Dorothy. 
How  old  is  DorothyT   A.  Bh«  Is  12L'' 

The  admission  of  this  testimony,  together 
with  the  denial  of  appellant's  motion  for  a 
new  trial  based  thereon,  Is  the  only  mvr  as- 
signed. 

[1,  2]  The  Legislature  of  this  state.  In  obe- 
dience to  a  constitutional  mandate  based 
upon  the  proposition  that  Industry  should 
bear  the  burden  of  Its  own  maintenance,  has 
provided  In  the  Employers'  Liability  Law 
a  method  by  which  an  employee  Injured  In 
a  hazardous  occupation  may  recover  for 
the  loss  he  haa  sustained  thtt-efrom  when 
the  accident  causing  the  injury  occurs 
through  the  fault  of  neither  himself  nor  his 
employer.  The  unavoidable  risks  and  haz- 
ardous character  of  the  occupation  or  em- 
ployment in  which  the  workman  la  at  the 
time  engaged  must  be  the  cause  of  the  ac- 
cident resulting  In  the  injury  before  damages 
axe  recoverable  under  this  law;  the  fault, 
wroDA  or  negligence  of  the  employe  b^g 


entirely  Immaterial.  The  amoimt  of  re- 
covery, therefore,  for  a  personal  Injury  re- 
sulting from  an  accident  due  to  a  condition 
of  the  employment,  Is  limited  purely  to  com- 
pensatory damages.  Arizona  Cowier  Co., 
Ltd.,  V,  Burdaga,  20  Ariz.  86,  177  Pac.  29. 
By  this  term  is  meant  a  sum  whidi  will 
compensate  the  Injured  employee  for  the  in- 
juries sustained,  and  no  more.  McKnight 
V.  Denny,  19S  Pa.  323,  47  Atl.  OTO;  Morgan 
V,  Southern  Pac.  Co.,  95  Cal.  501,  30  Pac. 
eOl;  Sachra  v.  Town  of  Manilla,  120  Iowa, 
562,  95  N.  W.  198;  Louisville  &  N.  B.  Go. 
V.  Gordan  (Ky.)  72  S.  W.  311. 

[S]  It  being  true,  then,  that  the  loss  the 
Injured  employee  himself  has  sustained  Is 
the  projwr  measure  of  damages,  we  are  un- 
able to  see  wherein  the  fact  that  appellee 
has  a  wife  or  child,  or  that  they  were  sup- 
ported by  him  up  to  the  time  of  the  acci- 
dent, is  either  relevant  or  material.  It  is 
not  a  matter  of  their  loss  but  of  his,  and  this 
would  be  the  same  whether  he  was  married 
or  single,  whether  he  had  children  or  bad 
not,  or  whether  he  was  their  support  up  to 
the  time  of  the  accidokt  or  not.  His  earning 
power  during  the  remainder  of  his  life, 
had  he  not  been  injured,  would  have  been  so 
much,  and  the  fact  that  he  was  married 
would  neither  lessen  nor  Increase  it.  As 
said  by  the  Supreme  Court  of  Alabama  In 
Louisville  &  Nashville  B.  Co.  v.  BInion,  107 
Ala.  645,  18  South.  76: 

"The  damages  sued  for  are  tor  the  injury 
inflicted  on  the  plaintiff,  and  not  on  his  fam- 
ilj,  and  for  which  the  law  allows  him  compen- 
sation, no  more  and  no  less  in  case  he  la 
single  than  if  married  and  the  father  of  a 
child  or  children.  The  recovery  is  for  his 
benefit  solely.** 

The  Supreme  Court  of  Utah,  in  con^der- 
ing  the  same  proportion,  used  the  following 
language  in  Bakka  v.  Kenunem  Coal  Co., 
43  Utah,  845»  134  Pac  88S: 

"The  plaintiff,  over  the  defendants'  objec- 
tions, was  permitted  to  show  that  he  had  a 
wife,  and  six  children  from  2%  to  16  years 
of  age.  Complaint  is  made  of  this.  •  •  « 
We  think  the  evidence  complained  of  was  Im- 
properly received.  It  had  no  legal  relevancy 
to  prove  what  was  claimed  for  it.  char- 
acter and  extent  of  the  injury  and  plaiDtiETs 
ability  to  labor  and  produce  were  in  question. 
*  *  *  His  injuries  and  bis  aMlity  or  dis- 
ability to  labor  were  the  same  whether  he  had 
no  family  or  a  large  family.  Nor  was  the 
fiTidence  material." 

To  the  same  effect  are  the  following  and 
numerous  other  authorities:  Pennsylvania 
Co.  V.  Roy,  102  U.  S.  451,  26  L.  Ed.  141;  Union 
Pacific  R.  Co.  V.  McMlcan,  194  Fed.  393,  114 
C.  C.  A.  311;  Lacorazza  v.  Cantalupo,  210 
Fed.  875, 127  O.  C.  A.  459 ;  Chicago  v.  O'Bren- 
nan,  65  111.  160;  Rio  Grande  So.  R.  Co.  v. 
Campbell,  44  Colo.  1,  96  Pac.  986;  Sanitary 
Can  Co.  V.  McKlnney  et  al.,  52  Ind.  App.  379, 
100  N.  &.  780;  Crousa  v.  Chicago  ft  N.  W. 
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Ry.  Co..  102  Wis.  196,  78  N.  W.  446,  778; 
Simpson  T.  Foundation  Co.,  95  N.  B.  10, 
201  N.  Y.  479,  Ann.  Cas.  1912B,  321:  Wil- 
liams T.  St  Louis,  eta,  Ry.  Co.,  123  Mo.  673, 
27  S.  W.  3^7;  Gallon  t.  Lauer,  55  Ohio  St. 
892,  45  N.  E.  1044. 

[4}  Whatever  may  have  prompted  the  of- 
fering of  this  testimony,  Its  introduction  shed 
no  light  OD  the  question  to  be  decided,  and 
could  only  have  had  the  effect  of  winning 
the  sympathy  of  the  jury  for  appellee  and 
thereby  prejudice  the  rights  of  appellant. 
Hence  it  cannot  be  said  that  it  did  not  re- 
sult In  enhancing  the  amount  of  the  verdict 
in  favor  of  the  former;  Its  tendency  was 
undoubtedly  in  that  direction.  As  eaid 
by  the  court  In  Carlile  T.  Bentl^,  81  Neb. 
715,  116  N.  W.  772 : 

"The  tendency  of  such  evidence  is  to  in- 
flame the  minda  of  the  jurors  and  arouse  their 
sympatliieB,  and  thus  unduly  enhance  the 
anioimt  of  the  recovery.  Such  evidence  .was 
neither  relevant  not  material,  and  its  admis- 
sion was  prejuditHal  error." 

The  Supreme  Conrt  ci  Illlxiols.  apeaUng 
of  the  same  matt«,  used  the  following  Ian 
guage  In  Chicago  t.  O'Brennan,  66  III.  160: 

"Was  this  evidence  admissible?  If  it  was, 
then  it  would  have  been  competent  to  have 
gone  farther,  and  shown  all  the  circnmBtancea 
of  the  family:  Sndi  as  that  the  mother  was 
an  invalid;  that  one  of  the  daughters  was 
blind;  that  one  son  had  accidentally  lost  a 
leg,  etc.,  if  such  had  been  the  case,  so  as  to 
present  a  most  pitiable  picture  of  a  helpless 
family  dependent  upon  appellee  for  support. 
•  •  •  For,  as  the  evidence  had  no  place  in 
the  case  but  as  a  stimulant  to  the  sympathy 
of  the  jnry,  it  would  be  Just  as  competent  to 
make  the  stimulant  strong  as  weak." 

The  propositioii  is  so  plain  that  the  cita- 
tion of  other  authorities  Is  unnecessary, 
though  the  following  are  In  point :  Atchison, 
T.  &  S.  F.  By.  Co.  V.  Rlngle,  71  Kan.  830, 
80  Pac.  43;  Hecke  v.  Dunham  et  al.  (Mo. 
App.)  192  S.  W.  120;  City  of  Gallon  v.  Lauer, 
55  Ohio,  892,  45  N.  E.  1044;  Kreuzlger  v. 
Chicago,  etc.,  Ry.  Co.,  73  Wis.  158,  40  N.  W. 
657;  Albertt  v.  New  York,  etc.,  R.  Co.,  118  N. 
Y.  77.  23  N.  B.  35,  6  L.  R.  A.  765. 

[5]  It  Is  urged  by  appellee  that,  even 
though  It  be  error  as  a  general  proposition 
to  permit  such  evidence  to  go  to  the  jury, 
appellant  In  this  case  la  not  in  a  position  to 
take  advantage  of  it,  for  the  reason  that  its 
answer  alleges  that  since  the  accident  ap- 
pellant has  expended  in  behalf  of  appellee, 
because  of  the  accident  and  Injuries  sustain- 
ed by  him,  and  for  the  support  of  himself  and 
his  family,  the  sum  of  $2,750,  and  for  the  fur- 
ther reason  that  evidence  was  introduced  In 
supi>ort  of  this  allegation  which  had  the  effect 
of  curing  any  error  attached  to  its  admission 
upon  the  direct  examination  of  appellee  and 
Mrs.  Marie  Kendall.  In  pursuance  of  para- 
graph 3160,  Revised  Statutes  of  1913,  appel- 
lant had  alleged  by  way  of  aet-off  the  sums 


advanced  after  the  injury  for  the  benefit  of 
appellee  and  his  family,  and  In  proof  of  this 
allegation  the  witness  George  D.  Christy,  an 
officer  of  the  appellant  corporation,  testified 
to  the  amounts  paid,  and  in  so  doing  referred 
to  a  conversation  with  Mrs.  Kendall  but  made 
no  reference  to  the  number  constituting  ap- 
pellee's family.  It  did  not  appear  therefrom 
I  that  he  had  a  child  nor  that  he  was  the  sui>- 
port  of  his  wife  and  child  up  to  the  time  of 
the  accident.  The  payments  were  not  denied 
In  either  the  pleading  or  proof  of  appellee, 
though  the  exact  amount  was  not  known ; 
hence  no  issue  was  made  thereon.  The  mere 
reference  iu  the  answer  to  the  fact  that  ap- 
pellant advanced  mouey  for  the  benefit  of 
appellee  and  his  family  did  not  justify  the 
admission  of  the  evidence  complained  of, 
for  a  set-off  Is  permitted  ouiy  when  the  sum 
contributed  or  paid  is  for  the  benefit  of 
the  employee  injured,  and  It  does  not  mat- 
ter whether  It  goes  to  his  family  or  to  swno 
other  cause  so  long  as  Its  payment  is  for 
his  beneficial  use  and  on  account  of  the  In- 
Jury  suffered  by  him.  Manifestly,  the  words 
"his  family"  la  the  answer,  as  well  as 
that  part  of  the  testimony  that  the  money 
was  advanced  for  the  benefit  of  "his  family," 
were  entirely  unnecessary  and  Immaterial 
and  called  f<H-  no  statement  as  to  the  number 
thereof  by  ai^>^lant,  and  n<xie  was  given. 
It  could  not  therefore  have  had  the  effect  of 
curing  the  «TOr  admitting  the  testimony  ob- 
jected to. 

[I,  7]  It  Is  further  contended  that  the  er- 
ror was  cured  by  the  Instrurtions.  It  is 
true  that  the  court  correctly  instructed  the 
jury  as  to  the  proper  measure  of  damages 
when  he  advised  It  that  the  amount  of  re- 
covery was  limited  to  compensation;  that 
is,  to  the  actual  loss  suffered  by  appelleo  as 
a  proximate  and  direct  result  of  the  accldrait 
causing  the  injury.  The  husband  and  father 
hlm.'^elf  being  the  plaintiff  the  loss  sustain- 
ed by  the  wife  and  dilld  was  not  an  element 
of  damage,  though  In  a  death  case,  where 
the  acUcm  Is  prcisecuted  for  the  benefit  of 
the  widow  and  children,  their  loss  as  measur- 
ed by  his  worth  to  them  as  a  husband  and  fa- 
ther would  be  the  guide.  The  admission 
of  this  evidence,  however,  justified  the  jury 
In  considering  It,  as  well  as  all  the  other 
te^itimony  In  the  case.  In  arriving  at  its 
verdict.  Who  can  soy,  then,  what  effect  the 
child  and  Its  need  of  care  and  an  education 
may  have  had  on  the  result?  As  stated  by 
the  Supreme  Court  of  Illinois  In  Pittsburg, 
etc,  B.  Co.  V.  Powers,  74  111.  841: 

"It  is  impossible  for  os  to  know  what  por- 
tion of  the  verdict  in  this  case  was  allowed 
because  appellee  had  a  family.  The  evidence 
was  before  the  Jury  for  the  purpose  of  en- 
hancing the  damages,  and  we  hare  no  doubt 
it  produced  that  result." 

The  error,  perliapa,  could  have  been  cured 
by  cautioning  the  Jury  in  Its  inatroctinu 
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against  Increasing  the  amount  of  the  ver- 
dict on  account  of  the  plalntlfTs  having  a 
wife  and  child,  and  that  he  had  supported 
them  up  to  the  time  of  the  injury.  Nowhere, 
however^  was  the  jury  admonished  to  dis- 
regard thia  evidence,  though  doubt  as  to  its 
admissibility  was  expressed  by  the  court 
at  the  time  it  was  offered.  The  fttUure  to 
do  this,  however,  even  though  the  instructions 
were  otherwise  correct,  is  ground  for  a  re- 
versal of  Qie  judgment.  Gallcm  v.  Lauer, 
above;  Kinsley  v.  Morse,  40  Kan.  G77,  SO 
Pac.  217;  Coitral  Passenger  Ry.  Go.  v. 
Kuhn,  86  Ky.  S78,  6  S.  W.  441,  9  Am.  St  Rep. 
30b;  Vosborg  t.  Patney.  78  Wis.  84,  47  N. 
W.  99. 

[tj  The  feet  that  appellee  had  a  wife  and 
diild  may  have  reached  the  Jury  otherwise 
would  not  justify  a  holding  that  no  improper 
result  followed  its  admission.  It  is  true 
that  evidence  having  no  proper  place  in 
the  record  sometimes  reaches  the  jury  as  an 
inseparable  part  of  evidence  otherwise  com- 
petent, but  this  is  not  ground  for  admitting 
the  incompetent  evidence  when  disassociated 
from  that  which  la  competent.  As  said  by 
Oie  Supreme  Court  of  Kansas  In  Atdilaoiit 
T.  ft,  S.  V.  Ry.  Co.  T.  Btngle,  above: 

"It  is  further  suggested  that  the  role  which 
forbids  the  introduction  of  this  kind  ot  evi- 
dence ought  to  be  abandoned  because  the  In- 
formatioQ  imparted  to  the  jury  by  the  answer 
to  t^esa  qnestlDns  might  have  been  obtained 
by  tiiem  as  well  by  the  calling  of  the  children 
as  witnesses,  or  by  their  presence  in  court. 
This  reasoning  does  not  appeal  to  ns  as  being 
sound.  That  incompetent  evidence  may  some- 
times reach  the  jury  as  an  inseparable  element 
of  competent  evidence  does  not  warrant  courts 
in  permitting  the  Introduction  of  the  incom- 
petent evidence  alone.  This  class  of  evidence 
has  been  condemned  beeaase  of  the  prejudice, 
or  bias,  which  it  is  Hkely  to  ezdte  in  the 
minds  of  a  jury,  and  In  this  case,  after  care- 
fully examining  the  evidence  relative  to  the 
character  of  the  injury,  we  are  not  prepared 
to  887,  in  view  of  tlie  size  of  the  judgment, 
that  they  were  not  unduly  influenced  there- 
by." 

[t]  Appellee  contends  further  that  if  the 
erroneous  admission  of  evidence  has,  in  the 
judgment  of  this  court,  resulted  in  an  exces- 
sive verdict,  be  should  have  the  privilege 
of  curing  It  by  remitting  the  excess.  It  is 
true  that  this  court  has  the  power  in  a  prop- 
er case  to  affirm  a  judgment  upon  the  filing 
by  the  appellee  of  a  remittitur  in  the  amount 
hdd  to  be  excessive,  but  such  la  not  true 
where  the  excess  has  been  brought  about 
through  the  weight  of  immaterial,  Irrele- 
'vant,  and  incompet«it  evidence.  It  Is  im- 
posBible,  as  was  said  in  Pittsburg,  etc.,  R. 
Co.  V.  Powers,  above,  for  us  to  say  Just  how 
much  the  vordlct  was  enhanced  as  a  result 
ot  the  introduction  of  this  evidence.  For 
this  reason  we  feel  that  a  Jury  uninfluenced 
by  it  should  say  how  much  appellee  has 


been  Injured.  His  Injury  Is  serious,  and  be 
Is  undouhtedly  entitled  to  substantial  dam- 
ages. This  is  admitted  even  by  appellant, 
but  the  jury  can  more  accurately  determine 
the  extent  of  the  daiflage  than  this  court. 

The  judgment  Is  reversed  and  case  re- 
manded to  the  superior  court  for  a  new 
trial. 

ROSS,  C.  J.,  and  FLANIGAN,  J.,  concur. 


NEW  MEXICO  MOTOR  CORPORATION  v. 

BLISS.    (No.  2474.) 

(Supreme  Conrt  ot  New  Mexico.   June  20. 
1921.   Rehearing  Denied  OcL  19, 1921.) 

(ByllaJnu  by  the  Comrl.) 

1.  Laadlord  and  tenant  ^108(2)— Eqnity,  li 
absence  of  fraud,  accident,  or  ailsfaka,  nay 
relieve  agalnat  forfeiture  ^  breach  of  rent 

covenant. 

A  court  of  equity,  even  in  the  absence  of 
special  circumstances  of  frand,  accident,  or 
mistake,  may  relieve  against  a  forfeiture  in* 
curred  by  the  breach  of  a  covenant  to  pay 
rent,  on  the  payment  or  tender  of  all  arrears 
of  rent  and  interest  by  a  defaulting  lessee. 

2.  Landlord  and  tenant  «^I08(  I )— Equity  may 
not  relieve  against  statutory  forfeiture  for 
failure  to  pay  rent. 

While  a  court  of  equity  has  power  to  re- 
lieve against  a  forfeiture  for  nonpayment  of 
rent,  even  though  the  contract  or  lease  provides 
for  such  forfeiture,  it  has  no  power  to  relieve 
against  forfeiture  imposed  by  statute. 

3.  Landlord  and  tenant  «s>l08(2)— Forfaltura 
not  effeotlve  until  3  day*  after  notion  dnrlns 
which  tenant  can  pay  rent  and  avoid. 

The  effect  of  Code  1915,  5  2384,  which  gives 
a  right  of  action  in  forcible  entry  and  unlawful 
detainer  "when  the  tenant  fails  to  pay  the 
rent  at  the  time  stlfmlated  for  payment,"  and 
section  2386,  which  provides  for  3  days'  notice 
to  quit  before  suit  can  be  brought,  is  to  work 
a  statutory  forfeiture,  but  the  forfeiture  does 
not  become  effective  until  the  expiration  of  the 
8  days  after  the  notice,  during  which  time  the 
tenant  can  pay  the  rent  and  avoid  the  forfei- 
ture, 

4.  Landlord  and  tenant  •8=»I08(2}— 3  days' 
statutory  notice  to  quit  held  to  take  place  of 
oommon-law  demand. 

The  3  days'  notice  to  quit  where  the  rent 
is  not  paid  was  designed  to  take  the  place  of 
the  common-law  demand,  and  to  provide  a 
short  time  within  which  the  tenant  might  pay 
the  rent,  and  thus  save  the  forfeiture. 

5.  Landlord  and  tenant  ■|=>I08(2) —Where 
landlord  gave  10  days'  notice  Instsad  of  stat- 
utory 3,  tenant  has  10  days  to  tender  rent 
and  avoid  forfeltMrft. 

Where  the  statute  provides  for  the  forfei- 
ture of  the  lease  by  giving  8  days'  notice  to 
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quit  for  nonpayment, of  the  rent,  and  tbe  land-] 
lord,  inBtesd  of  giving  tbe  Btatntory  3  days'  no-  I 
tice,  gives  a  10-day  notice  to  qnit,  the  tenant! 
has  the  10  days  in  which  to  tender  the  rent  | 
and  avoid  forfeitare.  | 

6.  Appeal  and  error  «=>78l  (4)— Writ  of  arror 
not  dianissad  as  lavolvlia  oaly  ■  HMt  qnea- 

U0II. 

Whenever  the  judgment,  ff  left  anreversed. 
will  preclude  tbe  party  against  whom  it  stands 
as  to  a  fact  vital  to  his  rights,  though  the 
judgment,  if  affirmed,  may  not  be  directly  en- 
forceable by  reason  of  lapse  of  time  or  change 
of  circumstances  iienAng  appeal,  a  writ  of  er- 
ror will  not  be  dismlaaad  aa  JnTolvinf  only  a 
moot  question. 

Ai^l  from  District  Court,  BemaUllo 
County;  Blckey,  Judge. 

Action  by  tbe  New  Mffldco  Motor  Corpora- 
tion against  E.  E.  Bliss.  Defendant's  motian 
for  judgment  on  pleadings  was  granted,  and 
tbe  complaint  dismissed,  and,  pending  ap- 
peal by  plaintiff,  temporary  Injunction  was 
allowed  to  ranain  In  f<H*ce.  Motion  to  dis- 
miss appeal  denied,  Judgment  of  trial  court 
reversed,  and  canse  remanded,  witb  Instruc- 
tions to  proceed  according  to  tbe  oidniwi. 

Simms  &  Botts,  ot  Alboaneniiiet  tm  ajuoA- 
lant. 

H.  B.  Jamison,  erf  AUraqnemn^  for  appel- 
lee. 

RATNOLD8,  J.  The  New  Mexico  Motor 
Corporation,  appellant  herein,  thought  suit  in 
BemaliUo  county  against  E.  B.  Bliss,  appellee, 
seeking  to  be  relieved  from  forfeiture  in  the 
paymmt  of  rent  luder  certain  lease  of  a 
store  building  In  the  dty  of  Albuquerque, 
owned  by  Bliss,  and  praying  a  temporary 
Injunction  to  restrain  Bliss  from  molesting 
It  in  tbe  possession  of  the'  real  estate  pend- 
Ins  the  litigatim,  and  fbr  a  perpetual  injunc- 
titm  on  final  hearing.  A.  temporazy  Injunc- 
tl<ni  was  granted,  and,  upon  trial  of  the  case, 
tbe  defendant,  Bliss,  moved  the  court  to 
deny  tbe  pialotiff  the  right  to  introduce  tes- 
timony, which  motion  was  sustained.  Mo- 
tions for  Judgment  on  tbe  pleadings  were 
made  by  both  plaintiff  and  defendant,  and 
defendant's  motion  was  granted.  Thereafter 
the  complaint  was  di»mlHScd,  and  pending 
the  appeal  to  this  court  the  temporary  injunc- 
tion was  allowed  to  remain  in  force. 

Api>ellant  assigns  four  errors  which  may 
be  considered  as  one  assignment,  namely, 
that  tbe  court  erred  In  granting  defendant's 
motion  for  Judgment  on  the  pleadings,  and 
dismissing  plaintiff's  complaint. 

Appellant  held  under  a  lease  from  one  Mrs. 
Sallle  Garcia,  who  was  tbe  former  owner  of 
the  property  in  question.  Appellee,  Bliss,  had 
purdiased  tbe  property  and  had  received 
rent  fr<»n  tbe  appellant.  The  lease  provided, 
among  other  things : 


"And  it  was  expressly  understood  and  agreed 
by  and  between  the  parties  that  if  the  rent 
above  reserved  or  any  part  thereof  shall  be 
behind  or  unpaid  on  the  date  of  payment  where* 
on  the  Bsme  ought  to  be  paid  as  aforesaid 
*  *  *  it  sbaU  and  may  be  lawful  for  tbe 
party  of  tbe  first  part,  hfs  b^s,  etc,  at  his 
election,  to  dedare  said  term  ended,  and  into 
the  prases  or  any  part  tbere<rf,  eUher  with 
or  without  due  process  of  law,  re-enter,  and 
the  said  party  of  the  second  part,  or  any 
other  person  or  persons  occupying  in  or  upon 
the  same  to  expel,  remove,  or  put  oat,  using 
such  force  as  may  be  necessary  in  so  d<^ig.'' 

It  is  admitted  that  the  rent  for  the  month 
of  October.  1909,  due  oa  the  1st  day  of  Octo- 
ber of  that  year,  was  not  iiald,  and  that  on 
the  28th  day  of  October,  1909,  the  defoidant. 
Bliss,  served  on  tbe  appellant  a  written  no- 
tice of  forfeiture,  and  demanded  that  plain- 
tiff vacate  within  10  days.  Before  the  ex- 
piration of  the  10  days  Bi^>dlaiit  alleges  that 
it  tendered  to  the  appellee  all  the  rent  then 
due  and  owing,  and  offered  to  pay  tlie  ex- 
penses and  chutes  for  water.  The  tender 
was  refused. 

[1]  This  action  was  begun  to  prevent  Qie 
enforcement  of  the  notice  of  forf^ture  and 
the  expulsion  of  the  aKidlaiit  ftom  tho 
premises.  There  la  some  dispute  as  to  wheth- 
er the  tendw  made  by  the  appelant  was  a 
snfficlcnt  tender,  but  we  need  not  ccmalder 
that  point,  because  not  decided  bdow.  Tbe 
pnqxwition  involved  In  this  appeal  la  as  to- 
whether  equity  in  this  Jurisdiction  can  re- 
lieve against  a  forfeiture  for  nonpayment  of 
rent. 

It  is  argued  by  the  appellant  that  the  gen- 
eial  power  of  the  equity  court  to  relieve 
against  forfeiture  for  nonpaymait  of  rent  Is 
In  full  force  In  this  Jurisdiction.  The  gen- 
eral principles  in  r^rd  to  jurisdictl<xi  of 
equity  to  relieve  against  forf^ture  for  noa- 
payment  of  rent  are  well  established.  As  is 
said  in  Kann  v.  King,  201  U.  &  43,  54.  27 
Sup.  Ct  213,  216  (51  U  Ed.  360) : 

"That  a  court  of  equity,  even  in  the  absence 
of  special  eircamstancea  of  fraud,  accident,  or 
mistalce,  may  relieve  against  a  forfeiture  in- 
curred by  the  breech  of  a  covenant  to  pay 
rent,  on  the  payment  or  tender  of  all  arrears 
of  rent  and  interest  by  a  defaulting  lessee,  is 
elementary.   Sheets  v.  Selden,  7  WalL  416." 

See,  also,  B.  C.  L.  voL  16,  par.  666,  Land- 
lord and  Tenant ;  notes  86  Am.  St.  B^  844 ; 

69  L.  R.  A.  866. 

[2,  31  On  the  other  hand  the  appellee  ar- 
gues that,  where  a  statnte  exists  such  as 
does  In  this  Jurisdiction  on  the  subject  of 
forcible  entry  and  detainer  (Code  1915,  { 
2384),  by  which  a  right  of  action  Is  given 
"when  tbe  tenant  fails  to  pay  tbe  rent  at 
the  time  stipulated  for  payment,"  that  such 
statutory  mactment  prevents  equity  from 
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taking  InrLsdletioii  and  leUevlng  against  the 
forfielture.  Tbe  app^lee's  portion  ie  stated 
by  the  followliig  quotation : 

'TThere  la  a  marked  difference  between  a  for- 
feiture impoeed  It  statute  and  one  arlBtng  un- 
der tbe  contrsct  of  the  parties.  The  LegiBla- 
tore  can  impose  it  as  m  pnniabment,  whilst  in- 
divIdualB  can  only  make  it  a  matter  of  contract. 
In  tbe  one  case  it  cannot  be  relieved  against,  in 
the  other  it  majJ*  Woodson  t.  Skinner,  22 
ybi.  13. 

If  section  2334  stood  alone,  appellee's  posi- 
ti«i  would  be  correct,  but  it  must  be  read  In 
connection  with  section  2SS6,  wblcai  provides: 

**Before  suit  cao  be  brouglit  m  any  except 
the  first  of  the  above  classes,  S  days*  notice 
to  quit  mnst  be  giren  in  writing  to  the  defend- 
ant." 

Consequently  it  requires  two  things  to  work 
the  statutory  forfeiture,  viz.  ncmpayment  of 
TCTt  and  a  3  days'  notice  to  quit  for  such  de- 
fault. Appellant  a^es  that  the  action  of 
forcible  entry  and  detainer  above  mentioned 
Is  an  actl<m  for  possession  of  the  property 
in  question,  and  Is  only  intended  to  prevent 
a  breach  of  the  peace,  and  not  to  give  pos- 
session to  the  landlord  for  nonpayment  of 
rent,  and,  further,  that  the  statute  does  not 
work  a  forfeiture  against  which  courts  of 
equity  cannot  give  relief;  in  other  words, 
that  It  Is  not  by  Its  terms  a  statutory  for- 
feiture. But  In  this  appellant  Is  In  error, 
because  the  statute  expressly  by^lts  terms 
works  a  forfeiture,  and  after  the  forfeiture 
Is  complete  a  court  ot  equity  would  have  no 
power  to  grant  relief.  But,  as  stated,  the 
forfeiture  Is  not  effective  nor  complete  until 
tbe  expiration  of  the  3  days*  notice  required 
by  section  2386.  During  this  time  the  lessee 
ean  pay  the  rent  and  avoid  the  forfeiture. 
This  section,  as  stated  by  the  Supreme  Court 
of  niinols  In  the  case  of  CBiadwlck  t.  Parker, 
44iaS26— 

**wa8  obviously  designed  to  dispense  with  tbe 
neceasi^  of  making  the  common-law  demand 
of  the  rent  on  tiie  very  day  it  fell  doe.  and 
to  ^ve  a  remedy  where  the  lease  contains 
no  daQse  for  a  re-entry." 

[4]  tinder  the  common  law,  before  the  land- 
lOTd  could  declare  a  forfeiture,  where  the 
lease  provided  for  the  termination  of  the 
same  upon  the  nonpayment  of  the  rent,  it 
was  always  Incumbent  upon  the  landlord  to 
make  a  demand  upon  tenant  for  the  payment 
of  the  r«it  on  the  very  day  whm  it  became 
due,  and  at  the  place  of  payment  provided 
for  in  the  lease.  This  3  days'  notice  to  quit 
irbece  tbe  Tent  is  not  paid  was  evidently  de- 
signed to  take  the  idace  of  the  ctHnm<Hi-]aw 
demand,  and  to  iMrovlde  a  short  time  within 
wbldt  the  tenant  might  pay  the  rent,  and 
thus  save  the  forfeiture.  It  is  Inconceivable 
that  tbe  Leebilatnre  would  provide  for  a  for- 
leltme  lor  nenpaymait  of  the  rent  without 


even  a  demand  bdng  made  upon  the  tenant 
for  the  paym^t  of  the  same.  Many  leases 
run  tor  a  long  term  of  years,  and  frequently 
valuable  Improvements  are  placed  upon  the 
leased  premises  by  the  tenant,  which  might 
all  be  swept  away  by  an  inadvertent  failure 
to  pay  the  rent  at  the  precise  time  stipulated 
in  the  lease,  and  this  without  his  attaitlcHi 
having  been  called  to  the  forfdture,  or  tbe 
fact  that  the  landlord  intended  to  Insist  up- 
OQ  the  strict  terms  of  the  lease.  No  case  baa 
been  dted  to  us  under  a  similar  statute  head- 
ing that  the  tenant  may  not  pay  tbe  rent  be- 
fore the  expiration  of  the  notice,  and  thus 
save  his  defiiult. 

Tn  Tiffany  on  Landlcwd  and  Tenant,  vol. 
2,  p.  1769,  tbe  author  says: 

"The  statute,  in  providing  for  a  notice  to 
quit,  f>ccasionBlly  provides  that  tbe  rent  may 
be  paid  within  the  period  named  for  the  oo-, 
tice.  or  requires  the  notice  to  be  in  the  alter- 
native, for  tbe  payment  of  rent  or  delivery 
of  possession.  But  it  has  been  decided  that, 
even  when  the  statute  does  not  In  terms  pro- 
vide for  tbe  payment  of  overdue  rent  vrlthin 
tbe  period  during  which  the  notice  is  to  run, 
the  purpose  of  tbe  proton,  for  a  certain 
length  of  notice  before  the  tenant  is  liable  to 
suit  for  dispossession,  must  bave  been  to  ena- 
ble the  tenant  to  pay,  and  that  he  has  until 
the  expiration  of  the  notice  in  which  to  pay 
or  tender  the  rent,  and  so  prevent  his  expul- 
sion. 

"After  the  period  of  the  notice  has  expired. 
It  has  been  held,  the  tenant  has  no  longer  this 
right,  and  a  like  view  has  been  taken  as  regards 
a  tender  after  tbe  commencement  of  the  pro- 
ceeding." 

The  case  of  Chadwicfc  v.  Parka,  supra, 
contains  an  «ctcaided  dlscnssloa  of  the  his- 
tory of  the  commMi  law  and  the  statutory 
changes  In  regard  to  tbe  whole  subject  See, 
also.  So.  Penn.  OU  Oo.  t.  Edgell,  48  W.  Va. 
348,  37  S.  E.  596,  86  Am.  St  Bep.  48,  and  note 
at  page  48. 

"No  court,  so  far  as  our  researches  bave 
extended,  has  held  that,  without  a  demand  of 
rent  from  the  tenant  in  some  form,  a  forfeiture 
could  be  predicated  upon  a  failure  to  pay  the 
same.  Such  a  law  would  be  so  manifestly  un- 
just, and  would  lead  to  such  serious  conse- 
Quences,  that  we  cannot  give  to  our  statute 
such  a  conatructlon,  unless  required  to  do  so 
by  language  <dearer  and  more  pointed  than  that 
used  in  the  law  we  are  now  considering.  Large 
interests  and  valuable  improvements  are  fre- 
quently involved  in  leases,  and  to  hold  that  a 
tenant  without  notice  or  demand  absolutely 
forfeits  his  lease  by  a  failure  to  pay  or  tender 
his  rent  within  ttiree  days  after  tbe  same  may 
become  due,  though  prevented  by  sickness  or 
accident  or  tbe  absence  of  bis  landlord  from 
making  tbe  payment  and  without  notice  that 
the  landlord  will  losist  upon  soch  a  forfeiture, 
might  often  result  in  tbe  grossest  injostlee  and 
wrong.  A  constmctifm,  however,  Uiat  makes 
the  service  of  noUce  to  quit  a  demand,  thereby 
relieving  the  lan^rd  from  the  necessity  of 
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makisg  the  common-law  demand,  and  which 
gives  the  tessnt  the  three  days  in  which  to 
pay  his  rent  after  snch  demancl,  it  seems  to  ns, 
carries  ipto  effect  the  clear  intent  of  the  law 
making  power."  Dakota  Hot  Springs  Go.  t. 
Tonne,  9  a  D.  577,  at  681,  70  N,  W.  842, 
MB. 

[B]  Under  the  authorities  above  dted,  we 
conclude  that  the  notice  to  quit  is  a  demand, 
md  that  by  tlie  terms  of  the  statute  pay- 
ment within  three  days  after  notice  would 
defeat  the  forfeiture  for  nonpayment  of  rent. 
In  this  case,  however,  the  landlord,  instead 
of  giving  the  3  days*  statutory  notice  to  quit, 
gave  the  tenant  a  10-day  notice.  Within 
that  time,  as  admitted  by  the  pleadings,  the 
t^iant  tendered  the  rent  In  arrears  and  in- 
terest thereon.  Where  the  statute  provides 
for  a  forfeiture  of  the  lease  by  giving  a  3 
days*  notice  to  quit  for  nonpaym«it  of  the 
rent,  and  the  landlord,  instead  of  giving  the 
statutory  3  days'  notice,  gives  a  10-day  no- 
tice to  quit,  the  tenant  has  the  10  days  within 
which  to  tender  the  rent  due  and  avoid  the 
forfeiture.  Whether  the  tender  in  this  case 
was  safflcieAt  or  not,  we  do  not  decide,  as 
that  proposition  was  not  passed  upon  in  the 
lower  court. 

[6]  Since  the  submission  of  this  cause  oo 
the  merits  appellee  has  filed  ft  motion  to 
dismiss  the  appeal  upon  the  ground  that 
appellant,  on  September  1,  1020,  vacated  the 
pxemiaeB,  the  lease  to  whldi  was  the  subject 
of  this  controTeny.  In  said  motim  It  was 
asserted  that  tbe  questtons  inT<dved  In  this 
appeal  are  now  moot,  and  that  the  courts 
would  bave  no  power  to  grant  rtilef.  This 
cmtentlon  1b;  however,  ant^able,  because,  if 
the  appeal  be  dismissed,  tbe  judgment  of  the 
trial  court  would  remain  In  full  force  and 
effect  under  which  it  was  adjudicated  that 
appellant  had  forfdted  all  bis  rights  under 
the  lease.  If  he  had  no  rights  under  sutdi 
lease  he  would  be  a  tre^asser,  and  appellee 
would  be  entitled  to  recov^  full  damages  for 
his  occupancy  of  the  premises ;  whereas,  If 
he  had  a  right  to  hold  imder  the  lease,  his 
liahlllty  would  be  measured  by  the  rental 
stipulated  thereby.  Furthw,  the  appellant 
would  be  liable  on  the  Injunctlcxi  bond  which 
it  gave  for  attorney's  fe^,  and  any  damage 
which  aiH>^l^  might  have  sustained  by  rea- 
son of  the  injunction.  The  rule  in  such  cases 
is  well  stated  by  the  syllabus  in  tbe  case  of 
Kaufman  v.  Mastin,  6ti  W.  Va.  09,  66  S.  B. 
02,  25  U  B.  A.  (N.  S.)  8S6,  as  follows: 

"Whenever  the  judgment,  if  left  unreversed, 
-will  preclude  the  party  against  whom  it  stands 
as  to  a  fact  vital  to  his  rights,  though  the 
judgment,  if  affirmed,  may  not  be  directly  en- 
forceable by  reason  of  lapse  of  time  or  change 
of  circumstances  pending  appeal,  a  writ  of 
error  will  not  be  dismissed  as  invoMng  only  a 
moot  case." 


It  follows  that  the  motioa  to  dlnnlss  ttie 
ai^eal  should  be  dmied,  and  tbe  judgmoit 
of  the  trial  court  reversed  and  the  cause 
remanded,  with  InstructlonB  to  proceed  In 
c<mfonnlty  with  this  (^Inknu  and  it  Is  ao 
ordered. 

BOBERTS,  a  J.,  and  PABKBB,  J«  oon- 
AUr. 


HAWKINS  V.  BERLIN.   (No.  2404.) 

(Supreme  Court  of  New  Mexico.     Aprfl  4, 
1921.  Behearing  Denied  June  4,  1821.) 

(BvTlabw  fiv  the  Oonri.) 

1.  Vendor  aad  purchaser  «=s>345  —  Veador, 
agreetno  to  release  a  mortgage  deed,  and  fall- 
ing, cannot  plead  mortgage's  invalidity. 

Where  parties  to  a  contract  involving  the 
sole  of  lands  enter  into  a  sopplcmental  agree- 
ment whereby  the  seller  obUgates  himself  to 
obtain  a  release  or  satlsfaetion  of  a  specified 
mortgage  deed,  he  cannot,  after  failing  to  obtain 
such  release,  assert  or  plead  in  excuse  or  jus- 
tification that  such  mortgage  was  void,  and 
hence  there  existed  no  necessity  for  a  release 
thereof. 

2.  VMider  aid  paroliaser  <— t3<H  is  veadeCa 
action  for  breach,  rule  of  rescission,  re<|ulrlBg 
placing  (a  atatn  qao,  held  Inapplicable. 

Held,  that  this  is  a  suit  by  which  appellee 
seeks  to  recover  damages  resulting  from  appd- 
lant's  breach  of  contract,  and  that  the  rule  that 
a  party  to  a  contract  cannot  rescind  and  can- 
cel without  placing  or  offering  to  place  the  op- 
posite party  In  statu  quo  Is  not  applicable. 

3.  Appeal  and  error  •9=9l078CI)— Asslganeiits, 
not  briefed,  regarded  as  abaadoaed  er  waived. 

Assignments  of  error,  not  argued  in  the 
brief,  w^  be  regarded  as  abandoned  or  waived. 

Appeal  from  District  Oourt,  Quay  County; 
Ldb,  Judge. 

Suit  by  J.  H.  Hawkins  against  G.  Berlin. 
y»dlct  and  judgment  for  plaintiff,  and  de- 
fendant appeals.  Aflirmed. 

H.  H;  McElroy,  of  El  Paso,  Tex.,  and  R.  A. 
Prentice,  of  'lucumcari,  for  appellant. 

H.  A.  KIker,  of  Baton,  and  B.  F.  Saxon, 
of  Tncnmcarl,  tox  ammUee. 

BBATTON,  District  Judge.  AppeUee  In- 
stituted this  suit  to  recover  damages  In  the 
sum  at  ¥1,627  alleged  to  have  been  sustained 
by  bim  as  the  result  of  appellant's  breach  of 
a  certain  contract  entered  into  between  thera, 
ti^etber  with  a  subsequent  modification 
thereof,  whereby  appellant  agreed  to  sell  to 
appellee  certain  lots  situated  in  Obar,  N.  M» 
with  a  certain  building  mereon,  and  a  stock 
of  merchandise.  As  a  part  of  the  purchase 
price  therefor  appellee  executed  28  notes  In 
the  sum  of  $50  each,  payable  one  each  month, 
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wtilcfi  were  to  be  placed  In  escrow  In  the 
First  Matioiial  Bank  of  Tacvmcarl,  vlfh  the 
provlsi(m  that  appeUant^a  deed  and  abstract 
showing  clear  title  should  also  be  placed  In 
Raid  bank,  and  should  be  deliver^  to  appel- 
lee when  he  had  paid  off  all  of  such  notes, 
liater,  and  while  this  contract  was  In  process 
of  being  carried  out,  and  after  an^cllee  had 
paid  10  of  these  notes,  he  made  a  contract 
with  one  Roy  Johnson  whereby  he  agreed  to 
sell  said  premises  to  Johnson  at  a  profit  of 
$200.  After  this  cwtract  was  made,  appellee 
for  the  first  time  examined  the  abstract 


[1]  Ai^KUant  first  contends  that  there  was 
no  defect  In  the  pltle  beeanse  the  mortgi^ 
deed  In  quecttlon  was  Told,  and  constituted 
no  Hen  upon  the  premises  nor  defect  In  the 
title  thereto,  Iwcause  it  was  executed  by  a 
corporation  without  the  corporate  seel  being 
thereto  attached ;  that  the  form  of  acknowl- 
edgment to  such  Instrument  did  not  Comply 
In  many  respects  with  the  statutes  govemiDg 
the  same ;  that  therefore  It  was  not  subject 
to  record,  nor  should  be  considered  even 
though  placed  of  record.  We  think  a  deter- 
mination of  these  questions  of  law  is  unneces- 


whlch  appellant  had  furnished,  and  then  ob-  sary  to  a  decision  of  the  case.  It  affirma- 
tively appears  from  the  pleadings  and  the 
evidence  that,  after  appellee  had  examined 
the  abstract  and  made  objections  to  the  title, 
appellant,  for  a  valuable  consideration, 
agreed  and  obligated  himself  to  obtain  a  re- 
lease of  such  mortgage,  and  after  a  breach  of 
such  agreement  he  will  not  be  permitted  nor 
heard  to  say  that  the  mortgage  was  invalid, 
and  hence  no  necessity  for  such  release  ex- 
isted. This  agreement  to  obtain  such  release 
constituted  a  special  contract  with  'Respect 
to  this  particular  phase  of  the  title,  and  ap- 
pellant was  bound  to  perform  Its  provislous 
without  reference  to  the  necessity  for  the 
same.  Appellant  pleaded  that  he  had  per- 
formed such  agreement  by  obtaining  and 
recording  8u<^  release,  but  he  offered  no  evi- 
dence whatever  to  sustain  such  issue. 

[Z]  By  proper  assignment  of  error  apptf- 


jected  to  the  title,  by  which  objection  he 
asserted  there  existed  an  unrelensed  mort- 
gage deed  covering  said  premises  executed  by 
New  Mexico  Land  &  Immigration  Company 
to  the  Bank  of  Topeka,  securing  a  note  of 
93,700.  Immediately  after  this  objection  was 
made,  appellant,  appellee  Johnson,  and  their 
respective  attorn^s  had  a  conference  at 
which  this  objection  to  the  title  was  dis- 
cussed, and  it  was  there  agreed  that  the  ap- 
pellant would  obtain  a  release  of  such  mort- 
gage deed,  and  In  consideration  thereof  ap- 
pellee would  pay  to  him  $823  in  cash  in  lieu 
of  the  18  notes  of  ?S0  each  which  then  remain- 
ed unpaid,  and  in  addition  thereto  Johnson 
agreed  to  pay  him  $25  in  cash,  whereupon 
appellee  executed  an  order  to  the  First  Na- 
ttonal  Bank  of  Tucumcari  directing  It  to  pay 
to  appellant  $823  when  the  abstract  was  ap- 


proved by  Johnson's  attorney.  This  order  lant  urges  that  appellee  cannot  rescind  and 
was  deUvered  to  and  kept  by  said  attorney  cancel  the  contract  without  restoring  or  offer- 


for  about  one  mcmth,  and  was  then  returned 
to  appellee  by  mall.  Up  to  the  time  this 
conference  was  held  and  this  agreement  had 
appellee  had  promptly  paid  the  notes  due 
appellant  as  they  matured,  but  be  paid  none 
of  the  remaining  notee. 

About  two  months  after  the  supplemental 
agreement  was  had  with  reference  to  the 
release  of  the  mortgage  deed,  appellant  took 
possession  of  the  premises  and  placed  some 
of  his  personal  effects  in  the  building,  and 
when  found  there  by  appellee  and  asked  why 
he  was  in  such  possession,  he  told  and  ad- 
vised the  appellee  that  he  had  annulled  the 
contract  and  taken  possession  of  the  build- 
ing, mie  filing  of  this  suit  followed,  by 
which  SMJellee  seeks  to  recover  the  damages 
which  he  claims  to  have  suffered  on  account 
of  appellant's  breach  of  the  contract.  Ap- 
pellant by  cross-complaint  sought  to  recover 
certain  enumerated  damages  alleged  to  he 
due  him.  The  trial  court  submitted  to  the 
jury  only  two  elements  of  damages  upon 
which  appellee  might  recover,  namely,  the 
amount  of  money  he  had  paid  appellant  on 
the  purchase  price  of  the  property,  and  the 
loss  of  any  profits  he  may  have  made  by  his 
sale  to  Jotmson,  which  was  never  consum- 
mated on  account  of  this  mortgage.  A  ver- 
dict In  favor  of  appellee  for  $729.75  was  re- 
turned, judgment  thereon  rendered,  from 
which  thU  appeal  was  perfected. 


tng  to  restore  to  appellant  everything  re- 
cdved  from  him  under  the  same;  that  a 
restoration  or  offer  to  restore  status  quo  Is 
indispensable  to  the  right  to  maintain  such 
a  suit,  and  that  his  Inability  bo  to  do  win 
not  excuse  him  from  snch  obligation ;  that 
if  he  ia  unable  to  so  restore,  his  remedy  Is 
to  sue  for  damages.  Conceding,  but  not  de- 
ciding, this  to  be  a  correct  statemrat  of  law, 
it  can  avail  appelant  nothing  because  ap- 
pellee did  sue  for  damages  alleged  to  have 
been  snstahied  by  him  as  the  result  of  ap- 
pellant's breach  of  the  contract.  This  la 
not  a  snit  to  cancel  and  rescind  Oie  contract, 
but  one  to  recover  damages  from  a  breach 
thereof.  What  we  have  here  sa:id  fdUy  dis- 
poses of  the  question  last  presented  In  app?I- 
lant's  brief,  wherein  he  urges  that.  If  appel- 
lant did  threaten  to  rescind  the  contract  and 
took  possession  of  the  premises  under  such 
circumstances  as  to  constitute  a  trespa'w, 
such  would  not  authorize  appellee  to  rescind. 
A  complete  answer  to  this  Is  that  this  Is  not 
a  suit  to  cancel  nor  rescind.  ■ 

The  only  remaining  question  presented  by 
appellant  la  that  neither  the  $pOO  Item  nor 
the  $200  Item  for  which  the  Jury  returned  a 
verdict  for  appellee  resulted  from  the  fail- 
ure of  appellant  to  secure  or  obtain  the  re- 
lease of  the  mortgage,  because  It  does  not  ap- 
pear from  the  evidence  that  Johnson  refused 
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to  conanmmate  his  contract  with  appellee 
because  ot  the  esisteoce  of  auch  mortgage. 
With  this  contention  we  do  not  agree.  We 
think  it  satisfactorily  appears  that  the  ap- 
pellant's failure  to  obtain  such  release  was 
the  cause  of  Johnson  falling  to  perform  his 
contract  and  accept  the  premises. 

[3]  Other  questions  are  presented  by  the 
assignment  of  error,  but  they  are  not  other- 
wise presented  by  appellant  in  his  brief. 
This  court  has  repeatedly  held  that  matters 
presented  by  the  assignments  of  error  and 
not  followed  up  and  argued  in  the  appellant's 
brief  will  be  deemed  to  have  been  abandoned 
or  waived  by  him.  Riverside  Sand  &  Cement 
Co.  v.  Hardwick,  16  N.  M.  479,  X20  Pac.  323 ; 
Brobst  V.  E.  P.  &  S.  W.  Hy.  Co.,  19  N.  M.  WO, 
145  Pac.  258;  Clark  v.  Queen  Insurance  Co., 
22  N.  M.  308,  163  Pac.  371. 

Failing  to  find  aoy  reversible  error  in  the 
record,  the  judgment  will  be  affirmed;  and 
it  is  so  ordered. 

ROBERTS,  O.  J.,  and  BA.Y>'OU>S, 
concur. 


Id  lit  MoOONALD.   (L.  A.  6S27.) 

(Supreme  Coort  of  California.  Sept  SO, 

1921.) 

Newapayert  «=33(3)— Heiri  '^prinlBil  and  pub< 
llahwl''  la  a  towa.  wlthla  statnta  deflaing 
"aewipaptr  of  B«Hrai  oirMlatloa." 
Where  a  newspaper  is  pnblisbed  and  or- 
ciliated  in  a  particnlar  town,  and  where  the 
publisher  has  its  office  and  pays  the  tax  for 
conducting  the  business  in  suoh  town,  the 
newspaper  is  a  "newspaper  of  {reneral  circu- 
lation," within  Pot.  Code,  H  4460,  4462,  de- 
fining such  newsnaper  and  requiring  it  to  be 
"printed  and  published,"  in  the  town  in  whirii 
the  publication,  notice  by  publication,  or  offi- 
dal  advertising  is  given  or  made,  though  the 
mere  setting  up  of  the  type  and  making  the 
impressions  on  the  paper  Is  done  in  another 
town;  the  words  "printed  and  published"  in  a 
town  not  requiring  the  physical  act  ot  print- 
ing to  be  done  therein. 

[Ed.  Note. — For  oth«r  definitions,  see  Words 
and  Phrases,  Second  Series,  Newspaper  of 
General  Circulation;  Printed  and  Published.] 

In  Bank. 

Appeal  from  Superior  Court,  San  Bernar- 
dino County ;  Rex  B.  Ooodcell,  Judge. 

In  the  matter  of  the  application  of  D.  D. 
McDonald,  publisher,  to  have  the  standing 
of  the  Ontario  Weekly  Herald,  of  Ontario, 
Cah,  as  a  newspapw  of  ^eral  circulatitm, 
as  defined  In  snrtlon  4460  of  the  Political 
Code,  ascertained  and  establlahed,  contested 
by  the  California  Press  Association.  Judg- 
ment for  petitioner,  and  contestant  appeals. 
Affirmed. 


Geo.  D.  Squires,  of  Redwood  City,  and 
Arctiie  D.  Mitchell,  of  Ontario^  for  appel- 
lant 

McNabb  &  Hodge,  of  San  Bernardino,  for 
respondent 

I/AWLOR,  J.  This  Is  an  appeal  by  the 
contestant  from  a  judgment  In  favor  of  the 
I>etltloner,  on  a  petition  to  ttave  a  publica- 
tion declared  to  l>e  a  newspaper  of  general 
circulation,  as  that  term  is  defined  In  flec- 
tion 4460  of  the  Political  Code, 

The  petitioner,  D.  D.  McDonald,  was  the 
editor  and  publisher  of  the  Ontario  Weekly 
Herald.  In  accordance  with  the  provisions 
of  section  4462  of  the  Political  Code,  he  peti- 
tioned the  superior  court  of  San  Bernardino 
county  to  have  the  said  publication  declared 
a  newspaper  of  general  circulation,  and  en- 
titled to  print  publicationa,  notices  by  pub- 
lication, official  advertising,  or  public  cr 
legal  notices.  Section  4462  provides: 

^'Whenever  a  newspaper  shall  desire  to  have 
its  standing  as  a  newspaper  of  j^eneral  circu- 
lation, as  that  term  is  defined  in  section  four 
thousand  four  hundred  and  sixty,  ascertained 
and  established,  it  may  *  *  *  file  a  verified 
petition  in  the  superior  court  of  the  county,  or 
city  and  county,  in  which  it  is  establiBhed, 
printed  and  published,  setting  forth  the  facts 
which  justify  such  action.  •  «  «** 

Section  4460  of  the  PoUtlcal  Oode  Is  as 
follows : 

"A  newspaper  of  general  drcniation  la  m 
newspaper  published  for  the  dissemination  of 
local  or  telegraphic  newa  and  intelligence  of 
a  general  character,  having  a  bona  fide  sub- 
scription list  of  paying  subscribers,  and  which 
shall  have  been  established,  printed  and  pub- 
lished at  regular  intervals,  in  the  state,  coun- 
ty, dty,  city  and  county,  or  town,  where  such 
publication,  notice  by  publication,  or  official 
advertising  is  given  or  made,  for  at  least  one 
year  precedinc  the  date  of  such  publication,, 
notice  or  advertisemenf* 

The  material  aliegaUims  of  the  petition 
were  to  the  effect  that  the  Herald  was  a 
newspaper  published  for  the  dissemination 
of  local  and  telegraphic  news;  Uiat  It  had 
a  bona  fide  subscription  list;  that  it  was 
established  July  IS.  1918;  that  it  was  pub- 
lished at  (tetarto,  CaL,  every  Thursday  tat 
more  than  one  year  preceding  the  filing  of 
the  petition;  ftnd  that  it  was  not  devoted 
to  or  pnblisbed  in  the  tntereirfs  of  any  par> 
tlcular  class  or  group.  The  petition  was  con- 
tested by  tile  California  Press  Association; 
the  only  objection  to  its  sufficiency  being 
that  it  did  not  aUege  that  the  paper  was 
"printed"  at  Ontario. 

Upon  the  trial,  petltiotter,  who  was  tti& 
only  person  examined,  testified  that  the  phy- 
sical printing  of  the  paper  was  not  done  at 
Ontario,  but  at  Cblton,  Cal.,  but  that  the 
office  was  at  Ontario,  which  was  the  prlnd- 
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pal  place  of  drculatloQ,  and  that  a  dty 
license  to  conduct  the  business  of  a  news- 
paper was  paid  to  the  dts  of  Ontario.  Judg- 
ment was  rendered  for  petitioner,  and  the 
contestant  appeals. 

The  only  question  to  be  decided  is  whether 
the  fact  that  the  phydcal  printing  of  the 
paper  Is  done  in  one  town,  and  the  publica- 
tion and  circulation  In  another,  prevents  It 
from  being  a  newspajjier  of  general  drcola- 
tion  within  the  meaning  of  the  statute:  Ap- 
pellant contends: 

"The  point  In  this  case  Is  that  the  Legisla- 

tnre  baa  undertaken  to  define  a  newspaper  of 
general  drcuIatiOQ,  a  term  often  used  by  it  in 
the  Codes  sod  atatptes  of  the  state,  for  the 
evident  purpose  of  securing  pablidty  for  pub- 
lic or  official  advertising  and  preventing  the 
abases  in  public  affairs  which  would  result 
from  Its  concealment  In  oewspapers  devoid  of 
standing,  character  and  drcnlation." 

And  it  insists  it  Is— 

"not  unreasonable  to  assume  that  the  Iiegisla- 
ture,  when  it  defined  a  newspaper  of  general 
circ^ation,  meant  all  that  it  said  in  section 
4460,  and  that  all  of  the  words  therehi  used 
are  to  be  given  force  and  effect.  •  *  *  The 
petition  in  this  case  at  bar  asddnoiulr  es- 
chews an  reference  to  the  place  where  said 
paper  is  priotcd.** 

It  was  said  in  the  case  of  In  re  Le  Favor, 
35  CaL  App.  146, 169  Pac.  413: 

**From  these  findings  made  by  the  trial 
judge,  it  is  very  apparent  that  the  only  ground 
upon  which  the  denial  of  the  petition  was 
made  was  because  seven  issues  of  the  news- 
paper were  not  actually  'printed'  in  the  city 
of  Watts.  The  newspapei*  was  idivulaled 
there  and  was  a  paper  local  to  that  communi- 
ty. We  think  to  construe  the  statute  In  snch 
a  dose  and  literal  sense  is  to  narrow  its 
meaning  more  than  was  Intended  by  the  Legis* 
lature.  The  object  to  be  accomplished  was  to 
define  newspapers  in  whidi  puU«c  notices 
might  be  made  and  which  would  fairly  express 
snch  notices  to  the  particular  community  in- 
tended to  be  reached.  •  *  •  The  caie  of 
Bayer  v.  Boboken,  44  N.  J.  L.  131,  is  directly 
in  p<^t.  There  «  statute  required  the  print- 
ing of  a  notice  in  a  newspaper  'printed  and 
published*  within  the  limits  of  a  munidpality. 
The  newspaper  in  which  the  puUicatlon  was 
made  was  printed  altogether  on  presses  in 
the  dty  of  New  York,  but  was  distributed  in 
Hoboken.  The  court  held  that  such  a  news- 
paper was  'printed  and  pubUshed*  as  required 
by  the  statute." 

In  Stonwood  v.  Carson,  169  Cal.  640.  647, 
147  Pac.  562,  665,  It  was  said  that— 

"The  vital  consideration  being  notice  by  pub- 
lication, auch  publication  is  the  publication 
contemplated  by  law,  with  little  or  no  regard 
paid  to  the  mere  place  of  printing,  even  when 
the  word  'printing*  coopled  with  publication  Is 
embraced  in  the  statutory  reqnirement.  Stat% 
T.  nohoken.  44  N.  J.  L.  131;  Rieketta  v.  Hyde 
Fftrfc,  8S  HI.  Ill;  Brown's  Estate  v.  West 
Seattle,  4S  Wash.  26,  86  Pac.  864;  Hincbman 


V.  Barnes,  21  Iflch.  568;  Greenlee  v.  Uark^ 
62  Ind.  420;  Hart  v.  Smith,  44  Wis.  229." 

In  N^traaka  Land,  Stock-Growing  ft  In- 
vestment Oo.  T.  McEinley-lAnning  Loan  & 
Trust  Co.,  52  Neb.  410.  72  N.  W.  857,  In  con- 
sidering a  statute  wblcb  reqnlred  a  notice 
to  be  pnbllshed  In  a  paper  "printed**  In  a 
county,  the  court  said : 

"We  do  not  think  that  the  word  "print'  was 
by  the  Legislature  used  in  the  specific  and 
somewhat  technical  sense  of  designating  the 
purely  medianical  act  of  Impressing  tiis  diar- 
aetera  upon  tiie  pajwr.  'Sht  object  of  the  stat- 
ute was  to  ^ve  notice,  4Uid,  if  the  Legislature 
bad  the  dis^ctlon  at  all  in  view,  it  would  not, 
for  that  purpose,  have  selected  the  place  of 
printing,  instead  of  that  of  publication.  'Prints 
is  familiarly  used  In  the  sense  of  'publieh.* 
and  in  that  sense  the  word  receives  recognition 
in  many,  if  not  aU|  of  the  dictionaries,  and  in 
that  sense  we  are  satisfied  the  Leglsbitnre 
used  it" 

The  Standard  Dictionary  gives  on«  d^nl- 
tion  of  "prlnV*  as  follows: 

"To  put  In  print,  or  cause  to  be  pot  In  print 
or  Isseed  from  the  press;  carry  or  send  forth 
hi  print;  pnhlidi;  as,  the  newipapsr  prftiled 

the  story." 

The  Century  Dlctioaary  defines  It  thus: 

"To  cause  to  be  printed;  obtain  the  printing 

or  publication  of;  publish." 

And  In  Webster's  Dictionary  this  definition 
Is  given: 

"To  publish  a  book,  arttde,  music,  or  the 

like." 

To  give  a  reasonable  construction  to  the 
language  of  the  statute,  and  keeping  In  view 
the  object  sought  to  be  served  by  the  legis- 
lation— that  of  having  an  effective  medium 
of  publldty  for  legal  notices  In  the  commu- 
nity— ^It  must  be  held  that  by  the  conjunctive 
"and"  It  was  not  Intended  to  require  that 
the  physical  act  of  printing  was  to  be  done 
In  the  place  of  publication,  but  merely  that 
the  paper  be  printed  and  drculated  there. 
We  think  It  clear  from  this  fact  and  the  au- 
thorities dted  that  the  word  "printed"  was 
used  in  the  statute  la  the  sense  of  the  defini- 
tions we  have  given. 

In  this  case  the  office  of  the  paper  Is  at 
Ontario,  where  It  Is  established,  and  the  tax 
for  condnetlng  the  business  Is  paid  there. 
The  paper  Is  caused  to  be  printed  In  Ontario ; 
the  printing  matter  Is  obtained  In,  It  is  pub- 
lished in,  and  It  is  circulated  at,  Ontario. 
In  the  production  of  the  publication,  every- 
thing Is  done  at  Ontario,  save  the  setting  up 
of  the  type  and  making  the  impreaslonB  on 
the  paper.  It  would  be  giving  too  narrow 
a  meaning  to  the  word  "printed"  to  hold 
that  these  acts  alone  were  cmtemplated  by 
Its  use  In  the  statute.  The  only  reascmabie 
construction  that  can  be  given  to  **printed 
and  published"  is  that  the  paper  must  be 
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produced  In  the  cpmmtiziltr  wbere  It  Is  aim- 
ed to  b&ve  It  recQcnlsed  as  a  l«sal  adTerda- 
iag  medium. 
Appellant  dtes  unmerons  antiioxltlea  to 

the  well-recognized  principle  that — 

"Some  effect  is  to  be  givea  to  every  it^ord  in 
the  statute,  without  rejecting  any  word  bb  re- 
dnndant  or  treating  It  as  merely  synonymous 
with  some  other  word  or  words." 

But  in  arriving  at  our  conclusion  we  have 
not  failed  to  give  effect  to  the  word  "print- 
ed." Appellant  also  dtes  Application  of 
Devlin  &  Judah,  12  CaL  App.  403,  107  Pad 
583,  but  that  case  is-  not  in  point  for  the 
reason  that  another  statutory  qualification 
was  Involved— the  necessary  period  the  pub- 
llcatl<m  must  liave  been  eatablished. 

Judgment  affirmed. 

We- concur:   ANGB£Jxft?TIt  0.  J.;  WIL- 
BUR.   J.;    LENNON,    J.;    SLOANI^  J.; 
J. 


la  ra  FRECV  ESTATE.  (L.  A.  6784.) 
(Supreme  Oourt  of  OaUfomla.  Sept  80, 

1.  Stattitsi  «=^270— Provision  of  Civil  Code 
that  no  part  la  retroaotivs  unless  expressly 
so  declared  applloabie  to  amendments. 

Civ.  Code,  |  3,  providing  that  no  part  of 
the  Civil  Code  is  retroactive  unless  expressly 
bo'  declared.  Is  applicable  to  amendmeutB  to 
the  Civil  Code. 

2.  Statutes-  ^=»263i— Not  ooBstrsed  retrospao- 
tlvQly,  unless  legislative  Intent  Is  clear. 

Statut«4  should  not  be  construed  retro- 
spectively, unlesB  it  is  dear  that  sudi  was  the 
legislative  intention. 

3.  Husttand  and  wife  «=3247— Amendment  to 
statute  defining  oomrounlty  property  sot  re- 
troactive. 

Civ.  Code,  S  164,  as  amended  by  St  1917, 
p.  ^7,  defining  "personal  property  wherever 
situated,  acquired  while  domiciled  elsewhere, 
wMch  would  not  have  been  the  separate  prop- 
erty of  either  If  acquired  while  domiciled  in 
tbie  stale"  as  CDmmunity  property,  held  inap- 
plicable to  personal  property  acquired  prior 
to  enactment  ef  the  amendment  In  view  of 
section  8. 

4.  TaxatloB  ^sSefrrPreparty  passlag  te  wife 
held  huibaad's  separate  property,  and  as 
such  subjeot  to  tnberltanoe  tax. 

Personal  property  acquired  by  husband  In 
other  state  before  becoming  domiciled  in  Cali- 
fornia, prior  to  the  taking  effect  of  St.  1917, 
p.  827,  amending  Civ.  Code,  S  164,  making 
Buch  property,  though  acquired  while  domiciled 
elBewhere,  community  property,  held'  rabject 
to  tax  under  Inheritance  Tax  Act  of  1817, 
uotmthstanding  section  1,  subds.  1.  2,  making 
the  act  Ini^ipliGaUe  to  community  property 
which  goes  to  surviving  wife  under  Civ.  Code, 


I  1402,  idnce  such  property,  haviiv  bean  ac- 
quired by  the  husband  prior  to  the  amendment 
of  section  164,  was  not  community  property, 
but  was  tiie  separate  property  of  Qm  husband. 

In  Bank. 

Appeal  from  Superior  Court,  San  Diego 
County;  O.  N.  Andrews,  Jndge. 

In  the  matter  of  fbe  estate  of  Benjamin 
M.  Frees.  BYom  an  order  fixing  Inheritance 
taxes,  the  Controller  of  the  State  ai^eala. 
Heversed.  with  Instructtons. 

John  W.  Carrlgan  and  Earl  B.  Lery,  both 
of  Los  Angeles,  for  appellant 

Allen  E.  Rogers,  of  San  Diego  (James  L. 
Atteridge,  of  Sacramento,  of  oonnael),  for 
respondent 

WILBUR,  J,  This  Is  an  appeal  by  the 
controller  of  the  state  from  an  order  fixing 
Inheritance  taxes.  The  question  involved  is 
as  to  the  exemptioa  of  the  wife's  Interest  In 
communis  property  under  the  Inheritance 
Tax  Act  of  1917  (Stats.  1917,  p.  880),  In  effect 
at  the  time  of  the  death  of  the  decedeat, 
which  occurred  May  28,  1920. 

The  deceased  left  property  appraised  by 
the  inheritance  tax  appraiser  at  $l,ESi26,868.76. 
The  inheritance  tax  appraiser  In  hla  report 
had  fixed  a  tax  upon  the  widow's  Interest  of 
$91,506.18,  said  amount  being  estimated  upon 
¥^,301.47,  appraised  as  follows:  Bequest, 
$100,000;  refdduary  legacy,  $833,301.47.  This 
report  was  objected  to  by  the  widow,  Ella 
R.  Frees,  the  respondent,  who  claimed  a  de- 
duction from  the  appraised  value  of  the 
property  bequeathed  to  her  of  an  amount 
equal  to  one-half  the  value  of  the  entire 
community  propery,  to  wit,  of  $677,706.82. 
The  court  sustained  the  widow's  contention 
and  made  the  deduction  claimed  from  the 
value  of  the  estate  bequeathed  to  the  widow 
($833,301.47),  leaving  a  balance  of  $2S5,594.6& 
upon  which  the  tax  was  estlmatedt  af  tn-  al- 
lowing a  $25,000  exemption.  The  amount  of 
the  tax  thus  fixed  was  $15,069.47.  The  ap- 
pellant claims  that  the  order  fixing  the  tax 
was  erroneous  because  of  the  deduction  of 
$677,706.83. 

Ella  R.  Frees,  the  respondent  was  mar- 
ried to  Benjamin  M.  Frees  April  10,  1867,  In 
the  state  of  Wisconsin.  At  the  time  of  th^r 
marriage  the  husband  had  property  valued  at 
$20,000.  It  was  admitted  by  the  respondent 
that  this  amonnt,  together  with  5  per  cent, 
interest  per  annum,  aggregating  $23,000,  was 
separate  iwoperty.  The  deceased  end  hia 
wife,  the  respondent,  went  to  Chicago,  III., 
immediately  after  their  marriage,  and  re- 
mained as  residents  thereof  until  November,. 
1910,  at  which  time  they  came  to  California, 
and  resided  here  from  that  time  until  the 
death  of  the  husband.  At  the  time  the 
amendment  of  1917  of  section  164,  CivU  Code, 
went  into  effect,  there  had  been  accmnnlated 
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as  rents,  iMues,  and  profits  of  the  property 
brougbt  to  Caltfomla  by  tbe  decedent  $300,- 
000,  and  thereafter  up  to  the  time  of  his 
death  from  the  same  sources  tbe  estate  was 
increased  $200,000.  The  balance  of  the 
property,  about  $1,000,000,  waa  personal 
property  accimiulated  in  tbe  state  of  Bllnois. 
Tbe  decedent  left  a  will  wherein  a  legacy  of 
$100,000.  was  made  to  his  wife,  and  she  was 
also  made  tbe  residuary  legatee.  Tbe  latter 
bequest  Is  appraised  at  $833301.47.  No  ques- 
tioa  la  raised  as  to  tbe  value  of  tbe  estate 
given  to  the  wife  or  as  to  the  proper  Inter- 
pretation of  the  will.  Tbe  only  question  pre- 
sented is  as  to  the  proper  Interpretation  of 
the  Inheritance  Tax  Act  of  1917,  with  rela- 
tion to  community  property,  and  as  incidental 
thereto  tbe  question  of  the  etfect  of  the  new 
definition  of  community  property  contained 
In  ttte  amendment  to  section  164,  OlvU  Code 
(Stats.  1Q17.  p.  827).  which  was  approved 
Hay  23.  1017.  and  went  into  effect  July  27, 
1917,  on  the  aame  days  that  the  Inheritance 
Tax  Act  of  1017  was  approved  and  took  ef- 
fect 

Section  1.  subdivision^  1  and  2.  of  the  In- 
heritance Tax  Act  of  1917,  la  as  follows: 

"flection  1.  (1)  This  act  shall  be  known  as 
the  'inheritance  tax  act.'  (2)  The  words  'es- 
tate' and  'property'  aa  used  in  this  act  shall 
be  taken  to  mean  the  real  and  personal  prop- 
erty or  interest  therein  of  the  testator,  intes- 
tate, grantor,  bargainor,  vendor,  or  donor 
passing  or  transferred  to  individual  legatees, 
deviseas,  hdr,  next  of  kin,  grantees,  done«s, 
vendees,  or  successors,  and  shall  Indnda  all 
personal  property  witiiin  or  wlthont  the  state; 
provided,  that  for  the  purpose  of  this  act  ih* 
one^half  of  the  community  property  which  goes 
to  the  surviving  wife  on  the  death  of  th€  hus- 
hand,  under,  the  provisions  of  section  one  thou- 
sand four  hundred  two  of  the  CivO  Code,  shaU 
not  be  deemed  to  paee  to  her  as  heir  to  her 
iMuhiKid,  hitt  Shalt,  for  thm  pvrpote  of  ihta  act, 
he  teemed  to  ip>,  pass,  or  he  franeferred  to  her 
for  vehtahU  aitd  adequate  contideraiUm  and  her 
mid  one-half  at  the  oommunity  shoM  not  he 
subject  to  the  provitione  of  this  act;  provided, 
farther,  that  in  case  of  a  transfer  of  commu- 
nity property  from  the  busband  to  tbe  wife, 
within  the  meaning  of  subdivisions  (3)  or  (5)  of 
section  two  of  this  act,  one-balf  of  the  comma- 
nity  property  so  transferred  shall  not  be  sub- 
ject to  tlie  proTitdons  of  this  act;  and  provid- 
ed, fardur,  that  the  prssomptlOD  that  property 
acquired  by  dtiiar  hosband  or  wife  after  mar- 
riage is  commonity  property,  shall  not  obtain 
for  the  purpose  of  this  act  as  against  any 
claim  by  the  state  for  the  tax  hereby  imposed ; 
bot  the  burden  of  proving  such  property  to  be 
community  property  shall  rest  opoa  the  person 
claiming  the  same  to  be  community  property." 
(Italics  ours.) 

Section  1402,  Civil  Code,  referred  to  in  the 
aiMTBHiuoted  section  provides  tbat — 

"TTpoo  the  death  of  tiie  husband,'  one  half  of 
Qie  cammnnity  property  goes  to  the  surviving 
wife,  and  the  other  half  is  subject  to  the  testa- 
Bentary  disposttloB  of  the  husIuiDd,  and  i^  the 
absence  of  such  dispoaiticmi  goes  to  his  d» 
201F^ 


scendants,  equally.  *  *  *  In  case  of  the  dis- 
solution of  tixe  community  by  the  death  of  the 
husband,  the  entire  commmiity  property  is 
equally  subject  to  bla  debts,  tbe  family  sUlow- 
ance,  and  the  charges  and  expenses  of  adminis- 
tration.*' 

For  a  definition  of  community  property  we 
must  look  to  section  164,  Civil  Code,  above  re- 
ferred to.  As  amended  In  1917,  that  section 
reads  as  follows: 

"164.  What  is  community  property.  All  oth- 
er proper^  acquired  after  marriage  by  either 
husband  or  wife,  or  both.  Including  ml  proper^ 
ty  situated  in  this  state,  and  personal  property 
wherever  situated,  acquired  while  doniMled 
elsewhere,  wMok  would  not  have  been  the  sep- 
arate property  of  either  if  aoguired  while  dOM- 
ieiled  in  thia  states  is  oomoMMitir  properitS 
*  •  • "  atallcs  ova.) 

The  property  involved  in  this  litigation  is 
all  personal  property,  and  it  la  conceded  that 
under  tbe  provisions  ctf  section  164,  Civil 
Code,  it  would  be  community  property  If  that 
section  is  retroactive  and  constitutional.  Sec* 
tions  172,  172a,  Civil  Code,  were  amended  on 
the  same  day  as  section  164,  Civil  Code.  Pre- 
vious  to  the  amendment,  section  172,  Civil 
Code,  gave  the  husband  tbe  management  and 
control  of  all  tbe  community  property  with 
like  power  of  disposition  other  than  testa- 
mentary as  be  has  of  his  separate  estate, 
except  that  he  ceuld  not  give  it  away  without 
conslderaticm  or  sell  the  household  furniture 
or  wearing  apparel  without  the  written  con- 
sent of  the  wife.  By  tbe  amendment  his 
absolute  power  was  confined  to  personal  prop- 
erty (section  172,  Civ.  Code;  Stats.  1917,  p. 
829),  and  as  to  community  real  property  the 
husband  was  given  the  management  and  con- 
trol thereof,  subject  to  the  requirement  that 
tbe  wlf&  must  join  in  any  otmveyance  (ff  in- 
cumbrance tlioreof  exc^  a  lease  for  8  year 
or  less. 

Two  rules  have  uniformly  been  adhered  to 
In  tbe  interpretation  of  section  164,  Civil 
Code,  and  its  amendments:  first,  that  the 
law  has  been  construed  as  applying  only  to 
property  acquired  In  California,  or  by  per- 
sons domiciled  here;  second,  tbat  amend- 
ments are  not  to  be  construed  as  retroactive, 
unless  the  language  thereof  compels  such  a 
construction.  Tbus,  not  withstanding  tbat 
the  definition  of  community  property  has  in 
terms  included  all  property  acquired  by  the 
husband  or  wife  after  marriage,  other  than 
that  acquired  by  gift,  bequest,  devise,  or 
descent,  it  has  uniformly  been  held  that 
property  acquired  in  other  states  by  per- 
sons domiciled  therein,  and  subsequently 
brought  to  California  by  them  at  the  time  of 
establishing  residence  in  this  state,  retained 
the  status  that  it  had  in  the  state  where  It 
was  acquired,  rej;ardless  of  our  definition  of 
community  property.  Aa  In  most  <rf  the 
states  property  acquired  after  marriage  was 
tbe  separate  propecty  «t  the  husband,  i\  re- 
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malned  such,  when  brought  to  this  state  by 
the  husband.  Kraemer  v.  Kraemer,  52  CaL 
302;  Estate  of  Burrows,  136  Cal.  11^  68  Pac. 
488;  Estate  of  Nlccolls,  164  CaL  36S,  129 
Pac,  278;  Estate  of  Warner,  167  CaL  6»1, 
140  Pac  583;  Estate  of  BoseUy,  178  CaL  715, 
175  Pac.  4 ;  Estate  of  Arnts.  199  Pac.  1063. 
Under  the  law  of  the  state  of  Illinois  the 
personal  property  acquired  by  the  decedent 
during  bis  marriage  and  while  domiciled  in 
the  state  of  Illinois  wonid  constitute  his 
separate  property.  Estate  of  Anns,  supra; 
Kraemer  v.  Kraemer,  supra.  It  was  so  stlpn- 
lated  on  the  bearing  of  the  report  of  the  In- 
heritance tax  appraiser.  Thus  section  164, 
Civil  Code,  as  originally  enacted,  was  con- 
strued to  have  no  extraterritorial  force,  but 
the  amendment  of  1917  to  section  164,  CWU 
Code,  expressly  applies  extraterrftorially  to 
"personal  property  wherever  situated,  ac- 
quired while  domiciled  elsewhere,  which 
would  not  have  been  the  separate  property 
of  either  If  acquired  while  domiciled  in  this 
state,"  and  the  decision  fn  this  case  hangs 
upon  the  proper  application  of  this  section  to 
tlie  facts.  The  Inheritance  Tax  Act  of  1917 
exanpts  from  taxation  the  portion  of  the 
community  property  to  which  the  wife  suc- 
ceeds under  section  1402  of  the  Civil  Code. 
The  determination  of  that  question  in  turn 
depends  upon  the  deflnltloD  of  community 
property.  We  must  therefore  determine  the 
rights  of  the  wife  as  successor  or  heir  to  the 
community  property  in  order  to  determine 
the  proper  deduction  from  her  bequests. 

The  appellant  advances  two  propositions 
with  reference  to  the  proper  construction  of 
these  sections:  First,  that  section  164,  Civil 
Code,  Is  unconstltntlonal  In  so  far  as  it 
seeks  to  convert  the  separate  property  of  the 
husband  or  wife  theretofore  recognized  as 
snch  by  the  laws  of  California  Into  commu- 
nltr  property ;  and,  second,  that  the  statutes 
of  1917  should  not  be  given  a  retroactive  ef- 
fect In  suMwrt  of  the  first  proposition,  the 
appellant  relies  upon  the  decision  in  Spreckels 
V.  Spreckels,  116  Cal,  339,  48  Pac.  228,  36  L. 
K.  A.  497,  58  Am.  St.  Itep.  170.  If  however, 
the  statute  cannot  be  given  any  retroactive 
effect,  we  need  go  no  further  in  this  case  for 
all  the  property  acquired  in  the  state  of  nii- 
nois  by  the  spouses  was  acquired  and  brought 
into  the  state  before  sectlmi  164,  Civil  Code, 
was  amended. 

[1,2]  The  Civil  Code  expressly  provides 
that  "no  part  of  it  is  retroactive  unless  ex- 
pressly so  declared"  (Civ.  Code,  sec.  3),  and 
this  rule  applies  to  the  amendments  to  the 
Civil  Code  as  well  (Sharp  v.  Blankenship,  59 
Cat  288;  Central  Pacific  Railroad  Oo.  v. 
Shackelford,  63  Cal.  261;  Bank  of  Uklah  v. 
Moore,  106  Cal.  673,  680,  39  Pac.  1071 ;  Es- 
tate of  Richards,  133  Cal.  524.  527,  65  Pac. 
1034).  It  fs  also  a  general  rule  of  statutory 
construction  that  statutes  should  not  be  con- 
straed  retrospectively  unless  It  Is  clear  that 
audi  was  the  I^slatlve  Intention.  Bascomb 


V.  Davis,  86  CaL  152.  In  Cooley  m  Gmistlto- 
tional  limitations.  It  Is  said: 

"  *  *  *  It  is  a  sound  role  of  eoastmctiOD 

that  a  statnte  shall  have  a  prospective  opera- 
tion only,  nnlem  its  terms  show  clearly  a  legis- 
lative intention  that  it  should  opecate  retro* 
speetivdy."  7tb  EO.,  p.  829l 

In  Endlich  on  the  InterpretatloD  of  Stat- 
utes (page  362),  it  la  said: 

"  *  *  *  Indeed,  the  mle  to  be  derived  from 
the  comparison  of  a  vast  number  of  jodidal 
Dtterancea  upon  tbia  subject,  seems  to  be  tliat, 
even  in  the  abaen<»  of  constitational  4^tades 
to  retroaetimt  a  constructum  giving  to  a  atatr 
ute  a  prospective  operatl<Hi  Is  always  to  be 
preferred,  unless  a  purpose  to  give  it  a  retro- 
spective force  is  expressed  by  clear  and  positive 
command,  or  to  be  Inferred  by  net^sary,  un- 
equivocal, and  unavoidable  implication  from 
the  words  of  die  statute-  taken  by  themselTes 
and  in  connection  wiUi  the  stdiiect-niatter,  and 
the  occasion  ot  the  enaetment,  admitting  of  no 
reasonaUe  doubt,  bat  precIadiBg  all  qaeation 
as  to  snch  fntentiwi.  ** 

See,-al0o,  Oieer  t.  Blancbar,  40  CaL  194, 
197;  Gates  t.  Salmon.  28  CaL  320;  821;  Fig- 
naz  T.  Burnett,  119  CaL  lOT,  51  Fae.  48; 
Wlllcox  T.  Edwards,  182  CaL  4SS.  123  Pac. 
276^  Ann.  Caa.  1013a  Olyc.  1206. 

CI]  The  dauae  <tf  sectton  164,  OvU  Code, 
as  amended,  now  under  conaideratloti,  om- 
stnwd  proepectively  mad.  not  retroapectlTdy, 
as  nviired  by  oar  Code  ((At.  Code,  see.  % 
and  by  our  dedalona,  aboold  be  tead  as  fol- 
lowst 

'Personal  property  wherever  dtoated  [hne- 
after]  acquired  wldle  domiciled  elaewbere, 
which  would  not  have  been  the  separate  ^op- 
erty  of  either  if  acquired  while  domiciled  In 
this  state,  ia  community  property." 

So  construed,  all  of  the  personal  property 
owned  by  the  decedent  at  the  time  lie  remov- 
ed to  the  state  of  California  would  be  bis 
separate  property,  in  accordance  with  the 
laws  in  force  at  the  time  of  the  transfer  (1910), 
and  would  be  unaffected  by  the  amended  def- 
inition of  community  property.  Section  1402, 
Civil  Code,  providing  for  the  succession  to 
the  community  property  of  deceased,  would 
have  no  application  to  aucfa  separate  pn^ 
erty,  and  section  1  of  the  Inlieritanoe  Tax 
Act  of  1917,  which  refers  imly  to  the  com- 
munity property  to  which  the  wife  would 
succeed  under  section  1402,  Civil  Code,  would 
have  no  application  to  such  separate  prop- 
erty. If  this  is  the  proper  construction  of 
section  164,  Civil  Code,  we  are  not  concerned 
with  the  question  of  whether  or  not  the  Leg- 
islature could  exempt  such  separate  i^perty 
so  acquired  from  inheritance  or  succession 
taxes,  or  could  provide  that  the  wife  should 
succeed  to  one-half  thereof.  Coocediiig  such 
power,  it  was  not  exercised  In  the  passage  of 
the  laws  in  question. 

[4]  Prom  this  conclurion  **  vMmitM.  not 
only  tbut  the  million  HoOna  or  cneraabouts 
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brought  to  tbe  state  of  Oalifornia  by  tbe 
decedent,  but  also  the  $200,000  rents,  issues, 
and  profits  thereafter  accumulated  In  this 
state  before  1917,  and  that  the  |300,000  rents, 
Issues,  and  proUts  thereto  accruing  subsequent 
to  the  enactment  of  tbe*  amendment  of  1917 
to  section  164,  Civil  Code,  was  the  separate 
property  of  tbe  decedent  Although  the 
$300,000  was  tbe  product  of  property  acquir- 
ed dsewhere,  which  property  would  bare 
been  community  property  If  acquired  In  this 
state.  It  is  not  acquired  in  another  state, 
nor  the  product  of  such  property  acquired  in 
another  state  after  the  enactment  of  the  law 
of  1917.  because  from  and  after  1917  the 
$1,300,000  principal  was  In  contemplatloa  of 
law  within  tbe  state,  and  tbe  rents,  issues 
and  proQts  were  therefore  the  separate  prc^h 
erty  of  tbe  husband.  Civ.  Code,  f  16S. 

Judgment  reversed,  with  instructions  to 
the  trial  court  to  fix  tbe  tnherCtance  tax 
payable  by  the  widow,  upon  the  valuations 
already  determined  and  In  accordance  with 
this  opinion. 

We  concur:  ANGELLOTTI,  a  J.;  SHAW. 
J.;  SLOAXE.J.;  SHURTLBTF,  J.|  LBN- 
NON.  J.;  LAWLOB.J. 


FRY  V.  TITLE  INS.  &  TRUST  CO. 
(L.  A.  6S53.) 

(Supreme  Court  of  California.    Oct  5,  1921.) 

Libel  and  tlaadsr  «=3 1 30— Vendor  cansot  re- 
cover  as  daaaget  for  alaader  of  title  anonst 
paid  to  sacare  release  of  Jedgneat  as  eondl- 
tloB  preoedeet  to  Itauaaoe  of  title  puaraaty. 
In  a  vendm's  action  against  a  title  insur- 
ance company  for  slander  of  title,  where  de- 
fendant represented  to  purdiaser  that  property 
was  subject  to  a  judf^nent  lien,  plaintiff,  though 
be  tendered  a  registrar's  certificate  of  title  is- 
sued under  Land  Registration  Act,  {  01.  pro- 
viding that  no  judgment  shall  be  a  lien  nntil  a 
certified  copy  is  filed  and  a  memorial  entered, 
cannot  recover  amount  paid  to  aecnre  release 
of  such  judgment  as  a  condition  to  issuance 
of  a  guaranty  of  title,  whether  or  not  law  was 
invalid  or  defendant  so  believed,  plaintiff's  loss 
being  due,  not  to  defendant's  interference,  bnt 
to  his  own  volontary  payment 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  I>8na  R.  Weller,  Judge. 

Action  by  Lawrence  Armstrong  Fry  against 
tbe  Title  Insurance  &  Trust  Company.  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Affirmed. 

Jas.  W.  Bell,  of  Los  Angeles,  for  appellant. 
Chas.  H.  Brock  and  J.  N.  Hastings,  both 
of  Los  Angles,  for  respondent 


WILBUR,  J.  This  is  an  action  to  recover 
$1,000  damages  for  slander  of  title.  Tbe  de- 
fendant interiwsed  a  general  demurrer  to  the 
complaint,  which  was  sustained  and  Judg- 
ment entered  accordingly,  from  which  plaln- 
UET  appeals.  The  main  question  thus  i«%sait- 
ed  for  our  consideration  is  as  to  whether  or 
not  the  complaint  states  facts  sufficient  to 
state  ft  cause  of  action.  The  slander  com- 
plained of  Is  alleged  as  follows: 

•rrhat  on  the  30th  day  of  December,  1810. 
*  *  *  the  defuidant  maSdoualy  and  withoot 
eaase  spoke  in  the  presence  of  Jacob  Bomna 
and  others  of  and  concerning  the  plaintiff  and 
bis  property  as  follows:  'That  said  property 
was  snbject  to  the  lien  of  a  judgment  for  $5,- 
479.65  plus  costs  and  lUtomeye'  fees,  and  that 
said  tltie  could  not  be  transferred  free  and 
dear-until  the  release  of  said  Judgment  lien,* " 
and  "that  the  said  statement  was  false,  which 
defendant  then  and  there  knew." 

The  other  allegations  of  the  coinplatnt  may 
be  sununmarized  as  follows: 

'^e  defendant  is  engaged  in  the  business  of 

searching  titles.  Tbe  plaintiff  and  one  Jacob 
Bosma  entered  into  a  written  contract  whereby 
plaintiff  agreed  to  sell  to  Bosma  a  certain  piece 
of  real  estate  for  the  consideration  of  $4,600. 
and  to  furnish  in  connection  with  such  sale  a 
certificate  of  title  from  the  defendant  showing 
said  property  to  be  free  and  clear  of  ell  incum- 
brances. The  plaintiff  was  the  owner  of  tbe 
fee-simple  title  "subject  only  to"  a  mortgage  of 
$14,000  and  certain  street  proceedings.  "That 
plaintilTs  title  was  evidenced  by  registrar's 
original  and  owner's  duplicate  certiflcates  of 
title  No.  7920.  dated  November  29.  1019,  issued 
pursuant  to  the  provisions  and  requirements  of 
the  law  enacted  by  tbe  people  of  the  state 
of  California  on  the  3d  day  of  November,  1014, 
under  the  reserved  legislative  power,  known  as 
the  initiative.  entiUed  'An  act  to  amend  an  act 
entitled  "An  act  for  the  certification  of  land 
titles  and  the  simplification  of  the  transfer  of 
real  eBtate,"  approved  March  17,  1917.'  and 
brought  under  first  re^stratlon  Iv  certificate 
No.  0-4818  on  the  first  day  of  Blay,  1018." 
That  the  plaintiff  deposited  with  ths  defend- 
ant bis  owner's  duplicate  of  titie.  No.  7926,  to- 
gether with  a  deed  to  Bosma  and  releases  of 
the  incumbrances  "and  iustructcd  defendant  to 
deliver  an  owner's  duplicate  certificate  to  the 
said  Bosma,  together  with  ita  cprtificate  show- 
ing the  said  title  to  be  vested  in  him  free  and 
clear  of  all  innimbrsnces.  and  therenpon  to  torn 
over  to  plaintiff  the  babince  of  said  pnrdiass 
price,  and  the  said  Bosma  jt^ed  In  said  in- 
Btnietion."  That  the  said  defendant  with  the 
consent  of  plaintiff,  retained  the  sum  of  $1,000 
out  of  the  money  so  deposited  as  aforesaid  for 
the  purpose  of  prociirinjs  a  release  of  said 
property  from  the  said  alleged  judgment  lien, 
and  plaintiff  consented  thereto  solely  on  tbe 
representation  of  the  defendant  that  there  was 
such  a  lien  and  on  the  further  representation 
of  the  defendant  that  it  would  not  issue  ita 
said  certificate  showing  said  property  free  and 
dear  of  incumbrances  unless  a  release  of  said 
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alleged  Judgment  Hen  be  proeared,  and  that  it 
could  and  would  procure  such  release  for  tbe 
sum  of  $1,000.  That  thereupon  the  plaintiff 
Bought  to  obtain  from  the  said  Bosnia  a  rescis- 
sion of  said  contract,  but  the  said  Bosma  re- 
fused to  consent  to  a  refldsslon  thereof,  and 
notified  plaintiff  that  he  would  insist  upon  a 
specific  performance  of  all  Its  terms  and  condi- 
tions and  of  the  issuance  of  the  said  certificate 
by  defendant  title  company  showing  said  prop- 
erty to  be  vested  in  him  free  and  clear  of  all 
incumbrances,  induding  said  alleged  judgment 
lien,  and  also  at  the  same  time  notified  plaintiff 
that  any  unusual  delay  in  completing  said  trans- 
action would  cause  him  loss  and  damage  in 
excess  of  $1,000.  That  plaintiff  thereupon 
sought  legal  advise,  and.  after  stating  all  the 
facts  and  circumstances  fairly  and  fully  to  his 
attorney,  was  advised  that  aaid  contract  could 
be  specifically  enforced  by  the  said  Bosma. 
That  sole^  by  reason  of  the  (acts  and  dream- 
stances  as  herein  alleged,  plaintiff  yielded  to 
the  demand  of  the  defendant  and  authorised  it 
to  retain  the  snm  of  $1,000  out  of  the  purchase 
price  of  said  proper^  and  to  close  the  trans- 
action in  accordance  with  instrurtions  thereto- 
fore given.  That  the  defendant  during  all  the 
times  mentioned  in  the  complaint  "malidously 
represented  that  the  said  registration  law  un- 
der which  plaintiff's  title  for  said  property  was 
registered  was  invalid -and  unsafe,  and  that  the 
defendant  would  not  and  did  not  recognize  said 
law  nor  attach  any  force  and  effect  thereto  in 
its  business  of  making  reports  and  Issnfaig  con- 
tracts of  guaranty  of  title." 

It  is  not  alleged  that  there  was  no  Jndg- 
ment  for  the  amount  of  $5,479.65  of  record 
in  the  county  recorder's  office,  or  in  the  office 
of  the  county  dlerk,  except  as  such  fact  may 
be  Inferred  from  the  plaintHTs  allegation 
that  the  statement  ot  the  defendant,  "That 
the  property  was  subject  to  the  lien  of  a 
Judgmoit,"  etc.,  was  "false,  which  the  de- 
fendant then  and  there  well  knew."  Tak- 
ing the  complaint  as  a  whole,  it  is  apparent 
that  the  plaintiff  was  daiming,  as  he  now 
does,  that  the  real  property  was  not  subject 
to  any  liens  not  shown  on  the  r^strar's  cer- 
tificate, and  that  the  defendant  "maliciously" 
claimed  that  the  certificate  was  not  con- 
dnaive  because  the  law  for  Its  Issuance  was 
invalid.  The  plalntllfB  allegation  that  de- 
f^dant's  statement  as  to  the  Judgment  lien  i 
Is  false  erldentiiy  takes  issue  with  the  de- 
fiant uptm  the  TftUdity  of  the  lien,  rather 
than  upon  the  existence  of  the  Judgment 
That  this  Is  the  proper  construction  <^  the 
complaint  te  made  manifest  by  the  state- 
ments of  the  attorney  who  drew  It,  made  In 
his  brief  on  behalf  of  appellant  In  this  court, 
wherein  he  states  as  follows: 

"The  amended  complaint  alleges  that  there 
was  no  judgment  lien  as  dalmed  by  defendant, 
and  that  the  defendant  'malidously  represented 
that  said  registration  law  under  which  plaintiff's 
title  to  said  property  was  registered  was  in- 
T^Sd,'  et&  In  view  of  tiie  decisions  of  this 
court  in  Robinson  t.  Kerrigan,  191  Cal.  42, 
DO  Fae;  129, 121  Am.  SL  Rep.  «K  12  Ann.  Caa. 


S29,  and  in  the  Application  of  Scott,  182  CaL 
83,  187  Pac.  9,  and  of  the  appellate  court.  Sec- 
ond division,  in  the  Application  of  Julius  Seick 
(Civ.  No.  2559)  decided  February  26,  1920. 
189  Pac.  314,  we  believe  that  the  defendant 
merits  the  charge  of  malice.  Section  91  of  the 
Laud  Registration  Act  (Stats.  1916,  p.  1932) 
provides:  Uo  Judgment,  or  decree,  or  order 
of  any  court  sull  be  a  Uen  im  or  in  any  wise 
affect  registered  land,  or  any  estate  or  interest 
therein,  until  a  certified  copy  of  sudi  Judg- 
ment, decree,  or  order,  under  the  hand  and 
official  seal  of  the  derk  of  'the  court  in  which 
the  same  is  of  record,  is  filed  in  the  office  of 
the  registrar,  and  a  memorial  of  the  same  is 
entered  upon  the  register  of  the  last  certificate 
of  the  title  to  be  affected.* 

'*In  the  Application  of  Seick,  supra,  the  court, 
in  construing  section  77  of  the  same  act,  re- 
quiring notice  of  tax  sale  to  be  ffled  with  the 
registrar  within  Ato  days,  the  contention  bdng 
that  the  statute  is  directory,  and  not  manda- 
tory, says:  'We  cannot  accede  to  this  construc- 
tion of  the  plain  and  unambiguous  language  of 
the  act.'  And  again  the  court  says  in  the  same 
opinion:  "The  prime  purpose  of  the  Torrens 
Law  ia  that  there  shall  be  in  the  registrar's 
office  in  the  book  known  as  the  "register  of  ti- 
tles" a  leaf  or  folium  to  which  any  person  deal- 
ing with  any  particular  piece  of  land  that  has 
been  brought  under  the  act  may  look  In  order 
to  ascertain  the  exact  condition  of  ttte  title 
before  purchasing,  leaalng  or  loaning  money  se- 
cured by  mortgage.* 

■  "All  of  the  allegations  of  the  amendea  com- 
plaint for  the  purpose  ot  the  demurrer  are  to 
be  taken  as  true.  It  is  dear,  therefore  that 
the  amended  complaint  states  a  cause  of  ac- 
tion for  slander  of  title,  and  if  the  proof  sus- 
tains the  allegations  plaintiff  Is  entitled  to  re- 
cover." 

It  Is  apparent  from  a  ref^ence  to  the  cases 
dted  by  ai^llant  In  this  paragraph  of  his 
brief,  and  from  the  britf  Its^,  that  the  a1- 
legatlMi  of  the  plalntUf  that  the  statement 
of  the  defendant  was  "malldonsly  false"  was 
made  in  the  complaint,  because  the  Torrens 
Land  Law  is  plain  In  its  terms,  and  has  been 
upheld  by  the  courts  In  the  cases  cited,  and 
that  therefore  the  statement  by  the  defend- 
ant of  the  condition  of  the  title  could  not 
have  been  an  honest  expression  of  opinion. 
In  short,  the  situation  disclosed  by  the  com- 
plaint is  as  follows :  The  plaintiff  presented 
to  his  vendee  a  duplicate  certifiiate  of  title 
issued  by  the  registrar  under  the  Torrens 
Land  Law;  the  porchaser  demanded  as  ad- 
dltlMial  assurance  of  title  a  guaranty  of  the 
defradant,  and  this  the  plaintiff  agreed  to 
furnish;  the  defendant  declined  to  furnish 
such  a  guaranty  of  title  unless  a  Judgment  of 
$5,479.65  of  record  was  spedficnlly  released ; 
the  plaintiff  agreed  to  secure  such  release, 
and  paid  $1,000  for  such  purpose  to  the  de- 
fendant; thereupon  the  defendant  wrote  its 
guaranty  ot  the  title  to  the  purchaser,  and 
the  plaintiff  secured  Uie  purchase  money; 
he  now  se^B  to  recover  the  $1,000,  wMcSt 
the  def^dant  re^ulrea  him  to  pay  as  a  con- 
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dltion  of  CTtering  Into  a  gnaraot;  with  a 
third  person,  plaintiff's  veDdee,  leaving  tbe 
dffendajit  obligated  by  Ita  guaranty;  If  the 
defendant  had  retained  the  $1,000  aa  a  con- 
sideration for  Its  outstanding  guaranty, 
could  the  plaintiff  recover  It  and  his  pur- 
chaser retain  the  guaranty  secured  by  the 
payment  of  the  $1,000?  Obviously  not  If 
not.  It  Is  even  more  clear  that,  where  the 
$1,000  was  paid  out  to  so  perfect  the  title 
that  the  purchaser  would  accept  It,  and  the 
defendant  guarantee  It,  the  plaintiff,  having 
consented  to  this  transaction  and  enjoyed  the 
benefit  of  it.  ought  not  be  allowed  to  recover 
tlie  mon^  he  paid  out  In  order  to  get  the 
beneQt 

The  question  as  to  whether  the  Torrens 
Land  Law  was  valid  or  Invalid,  or  whether  the 
defendant  honestly  so  believed.  Is  entirely  be- 
side the  question.  The  plaintiff  knew  all 
about  his  title;  ttie  imrchaser  did  also.  Soth 
knew  ot  the  registrar's  certificate,  and  they 
differed  as  to  Its  effect,  the  purchaser  being 
unwilling  to  accept  the  certificate  alone. 
Plaintiff  contracted  to  huy  for  his  purchaser 
a  guaranty  Issued  by  the  defendant  The  de- 
fendant sold  to  plaintiff  the  required  guar- 
anty, for  Us  usnal  fees,  plus  $1,000,  to  be  paid 
to  a  lien  c3ftimant.  Plaintiff  agreed  to  pay 
tills  amount  after  securing  tbe  advice  of  an 
attorney  and  witta  foil  knowledge  of  tbe 
facts  wiiieis  because  he  fdt  bound  to  bis  pup- 
cbaser  to  do  so,  and  bdng  fully  aware  that 
d^endant'a  contention  was  based  upon  a 
"maUdonsIy"  wrong  and  *^alse"  view  as  to 
Uie  effect  of  a  statute.  It  Is  tberetow  clear 
that  the  loss  or  damage  to  tbe  pUdntlff  was 
due,  not  to  title  Interfnenoe  by  the  defendant 
with  the  oontnctual  ris^ts  and  obUgattona 
of  the  parties  to  the  contractt  nor  to  the  pre- 
rentlon  of  any  sale,  but  to  tbe  defendant's 
InslBtoice  that  it  would  not  fumlsb  a  certifi- 
cate of  title  unless  the  plaintiff  conformed 
to  its  demand  for  tbe  satisfaction  of  the  judg- 
ment lien. 

The  defendant  had  a  rl^t  to  fix  the  terms 
up<m  which  It  would  enter  into  the  contract 
of  guaranty.  Allen  v.  Railroad  Commission, 
179  Cai.  68,  176  Pac.  466,  8  A.  L.  R.  249;  Tag- 
gert  V.  Oraham,  39  CaL  App.  621,  179  Pac 
688.  The  damages  alleged  by  plaintiff  did 
not  result  from  a  slander  of  title.  In  the 
case  of  Burkett  t.  Orlfflth,  00  Cat  532,  27 
Pac.  627, 13  U  R.  A.  707.  25  Am.  St  Bep.  161, 
an  agreement  of  sale  had  been  entered  Into 
between  the  plaintiff  and  bis  vendee^  The 
vendee,  because  of  the  alleged  slander  of  title, 
declined  to  carry  out  his  agreement.  It  was 
that  the  plaintiff  could  not  recover. 
This  court  there  stated  the  rule  as  follows: 


"In  as  action  like  tiie  present  tbe  plaintiff 
can  recover  only  anch  damage  as  he  may  have 
BOBtalned  by  reason  of  an  intending  purchaser 
being  prevented  from  making  tbe  contract;  but 
the  complaint  herein  Ghowa  that  whatever 
statements  or  dedarations  were  made  by  the 
defendant  prior  to  the  making  of  the  contract 
did  not  have  tbe  effect  to  prevent  Sketchley 
from  enterios  into  the  same,  and  those  whit^ 
he  made  thereafter  have  not  caused  the  plain- 
tiff any  damage  which  can  be  said  to,  have  re- 
sulted therefrom.  We  know  of  no  case  in 
whidi  it  has  been  held  that,  when  the  plaintiff 
has  a  valid  contract  of  sale,  he  can  recover 
damages  for  Its  breach  againBt  one  whose 
words,  however  false  and  malicious,  have  in- 
duced the  other  contracting  party  to  violate 
such  agreement"  , 


The  court  held  that  If  the  purchaser  was 
released  by  the  vendor  an,  account  of  the 
slander,  such  release  was  his  own  voluntary 
act,  and  the  vendor  could  not  recover.  90 
Cal.  541,  27  Pac.  627,  13  L.  R.  A.  707,  25  Am. 
St.  R^.  151.  If  not,  that  he  had  not  been 
damaged.  Here  the  plaintiff  with  less  Jus- 
tice Is  complaining,  not  that  he  lost  a  sal^ 
but  that  he  was  tweed  to  complete  one.  It 
Is  clear  in  any  view  of  the  case  that  the 
statement  of  the  defendant  as  to  the  condi- 
tion of  plaintiff's  title  was  not  the  proximate 
cause  of  his  loss,  which  resulted  from  bis 
voluntary  payment,  with  full  knowledge  of 
all  tbe  facts.  Burkett  v.  Griffith,  supra.  See, 
also,  as  to  voluntary'  payments,  Bruma^m 
V.  Tilllnghast,  18  Cal.  265-271.  79  Am.  Dec. 
176;  Bnrke  t.  Gould,  ]i06  OaL  STT,  88  Pac. 
783. 

We  cannot  see  tbat  [dalntlff  has  made  out 
a  case  of  paymott  under  duress.  Plaintiff  In 
this  behalf  r^es  upon  Burke  t.  Gould,  mxptA, 
and  McTIgue  v.  ArcUo  Ice  Cream  Co.,  20  OaL 
App.  70S,  718, 180  Pac  16K.  Tbese  cases  rec- 
ognize that  tbe  iMwsesBor  of  powmal  i»-op- 
erty  may  exercise  duress  over  the  owner  In 
certain  cases  by  unlawfully  refusing  to  sur- 
render the  possession  tiiereof  to  tbe  owner 
until  bis  illegal  donands  are  met  uid  have 
no  applicability  to  the  facts  of  this  case,  for 
the  deltendant  had  no  possession  of  any  prc^- 
erty  whi<^  It  refused  to  deliver.  The  pay- 
ment made  by  plaintiff  was  not  made  to 
secure  bis  property  from  the  defendant  but 
to  secure  a  contract  of  guaranty  from  tbo 
defendant  which  It  would  not  otherwise  have 
altered  into. 

Judgment  affirmed. 

We  concnr:  ANGELLOTTJ,  a  J.;  liEN- 
NON,  J.;  IiAWLOB.  X;  SLOANS^  J.; 
SHURH^FF,  J. 


Digitized  by 


118 


201  PACUriO 


BEPOBTDB 


(Cal. 


MILLOTT  et  al.  v.  ASSOCIATION  OF  MARE 
ISLAND  EMPLOYEES  et  al.   (Sao.  3218.) 

(Snpreme  Court  of  California.    Oct  8,  1^. 
Bchearing  Denied  Oct  31,  1921.) 

1.  Corporatloat  «=>82— Shares  held  by  »tock- 
holtfar  In  exoest  of  cert^n  namber  held  atook. 
and  not  evldnoe  of  Iniebtadneaa,  though  w- 
tlolea  provided  for  rspuretaaao. 

Though  articles  of  incorporation  of  corpo- 
ration organized  b;  employees  of  navy  yard  to 

operate  ferry  for  benefit  of  sucb  employees 
provided  for  the  creation  of  a  fund  to  repur- 
chase stock  held  by  any  stockholder  in  excess 
of  10  shares,  but  under  the  by-laws  all  shares 
of  stock  drew  dividends  and  were  transferable, 
the  stock  held  by  a  stockholder  in  excess  of 
10  shares  was  corporate  stock,  and  not  merely 
evidence  of  indebtedness. 

2.  Corporations  ^9B2--Corporatlons  held  not 
oompelled  to  repurchase  stock  held  by  a 
stockholder  In  excess  of  oertain  number  of 
shares. 

Where  articles  of  incorporation  of  cor- 
poration organized  by  employees  of  navy  yard 
to  operate  ferry  In  the  interests  of  such  em- 
ployees provided  for  the  creation  of  a  fund 
wherewith  to  purchase  the  stock  held  by  a 
stockholder  in  excess  of  10  shares,  the  corpo- 
ration and  its  officers  conld  not  be  compeHed  to 
repurchase  such  excess  stock  before  distribn- 
tion  of  aaseta  on  dissolation  of  corporation. 

In  Bank. 

Api>eal  from  Superior  Court,  Solano  Cotm- 
ty ;  W.  T.  O'Donnell,  Judge. 

Petition  for  writ  of  mandate  by  J.  P.  Mill- 
ott  and  others  against  the  ABSociation  of 
Mare  Island  Bmployees,  a  corporation,  and 
its  dli'ectors.  Judgment  denying  wilt,  and 
petitioners  appeal.  Affirmed. 

See,  also,  186  Pac  378. 

Ij.  O.  Harrier,  of  Oakland,  and  Theodore 
W.  Chester,  ot  Sacramento,  for  appellants. 

W.  H.  Morrlssey  and  Frederick  M. 
Shipper,  both  of  San  Frandsco,  for  re- 
spondents 

AXOEIXOOrri,  O.  J.  This  is  an  appeal  1^ 
plaintiffs  from  a  Judement  of  the  superior 
court,  given  upon  sustaining  a  demurrer  to 
the  petition,  denying  an  application  for  a 
writ  of  mandate  requiring  the  corporation 
and  Ita  directors  to  repurchase  from  the 
funds  of  the  corporatl<m  certiUn  corporate 
atoeh  styled  "aceaa  stodc."  prior  to  a  distri- 
bution of  the  assets  of  the  corimratiMi  among 
the  atockholdm. 

It  appears  from  the  petition  that  ttie  cor- 
poration bus  sold  oU  of  Its  personal  property 
and  Is  preparing  to  dissolve,  with  the  result 
that  the  money  constituting  its  net  assets 
will  be  distributed  among  the  stockholders. 
Petitioners  seek  to  comiiti  purchase  by  the 
corporation  from  the  assets  before  distribu- 


tion of  all  the  so-called  "excess  stock"  for  an 
amount  per  share  spedfled  In  the  by-laws 
and  the  consequent  extinction  of  such  stock. 
The  result  would  be  that  upon  a  division  of 
the  residue  pro  rata  among  the  remaining 
stockholders  a  larger  amount  would  be  re- 
ceived by  them  than  If  the  distribution  was 
made  without  such  purchase  among  all  the 
stockholders,  including  those  holding  *tecess 
stock." 

The  theory  of  petitioners  Is  that  under  the 
articles  of  incorporation  this  "excess  stock" 
— Is  not  "stock"  in  the  real  sense  of  the  word, 
but  that  It  in  fact  simply  evidences  a  loan  to 
the  corporation  which  should  be  paid  before 
distribution,  and  that  In  any  event  it  Is  the 
duty  of  the  corporation  and  its  officers  to 
purchase  the  same  at  the  price  fixed  \ty  the 
articles  and  by-laws. 

The  corporation  was  one  formed  by  em> 
ployees  of  the  federal  government  at  the 
Mare  Island  navy  yard;  its  special  object  be- 
ing to  acquire  and  operate  a  ferry  between 
the  city  of  Vallejo  and  Mare  Island  in  the 
interest  of  employees  of  such  navy  yard. 
The  articles  provided  for  the  sale  and  issu- 
ance of  the  sto<^  "with  the  object  of  ke^ 
ing"  it,  so  far  as  permitted  by  law,  in  the 
hands  of  miployees  of  the  yard,  and  "under 
such  proxy  conditions  as  to  voting  same  as 
will  assure  equal  voice  and  vote  to  all  the 
stockholders.**  One  of  the  purposes  was  to 
opera  te  such  ferry  "a  t  a  transportation 
charge  that  will  pay  the  expenses  of  ofierat- 
ing  the  ferry  together  with  eight  (8%)  per 
cent,  per  annum  to  all  stockholders  subscrib- 
ing for  Bto(^  in  the  corporation,  and  to  cre- 
ate a  fund  to  pay  all  money  borrowed  by  the 
corporation  and  to  purdbase  all  the  stoA 
that  any  stockholder  may  have  obtained  or 
acquired  In  the  corporatitm  in  excess  of  10 
shares,  the  stock  of  the  corporation  to  be  sold 
and  Issued  with  the  condition  that  the  cor- 
poration may  at  any  time  call  in  and  acquire 
each  share  of  stodc  that  any  stodcholder 
holds  or  has  acquired  In  excess  of  10  shares 
\xs  paying  therefor  the  par  value  of  each  such 
share  together  with  interest  at  the  rate  of 
eight*  (8%)  per  cent  pa-  annum  on  the  par 
value  of  tlie  stock  from  the  date  of  its  issue, 
provided  that  all  Interest  theretofore  paid  on 
said  stock  shall  be  deductPd  from  the  interest 
to  be  paid  by  the  corporation  in  the  event  of 
its  purchasing  such  stock."  It  was  provided 
that  the  capital  stock  shaU  be  $79,000,  di- 
vided into  75,000  shares  of  the  inr  value  of 
$1  each. 

The  term  "excess  stock,"  as  used  in  these 
proceedings  refers  to  the  stock  that  "any 
stockholder  holds  or  has  acquired  in  excess 
of  10  shares."  So  far  as  the  articles  of  in- 
cortioratiott  are  concerned,  there  Is  nothlne 
to  distinguish  it  from  any  other  stock  Issued 
by  the  corptmtion,  and  the  artldes  simply 
In  effect  provided  that  aU  stodc  should  be 
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sold  subject  to  the  condition  that  the  cor- 
poration might  call  In,  on  payment  of  the 
spedficd  price  and  Interest,  any  Btodc  held 
by  a  stodcbolder  in  excess  ot  10  shares;  in 
other  words,  that  all  stocfc  should  be  sold 
subject  to  the  condition  that  the  corporation 
might  at  any  time  reduce  any  stockholder's 
holding  to  10  shares,  by  pnrchasing  at  the 
specified  rates  the  additional  amount  held 
by  him.  An  was  Included  In  the  76,000 
shares  of  the  par  value  of  $1  each. 

Examination  of  the  by-laws  discloses  noth- 
ing to  Indicate  that  any  stock  Issued  by  the 
corporation  was  not  to  be  considered  as  or- 
dinary Btodc,  or  Its  bolden  other  than  ordi- 
nary stodcholden.  The  holdtts  of  all  stock 
were  undoubtedly  "stocHiholders**  within  the 
meaning  of  article  II,  relaUve  to  the  election 
of  directors,  and  of  article  TV.  All  stock  was 
to  share  in  dividends  under  paragraph  2  of 
artl<de  V,  whereby  the  directors  were  au- 
thorized to  declare  dividends  out  Of  the  sur- 
plus profits,  "when  such  profits  shall,  in  the 
opinion  of  file  directors,  warrant  the  same, 
and  after  all  debts  hare  been  paid,  and  eight 
per  cent  (8%")  Interest  to  aU  stockholders." 
AU  stock  Issued  was  to  be  Issued  as  ordinary 
stock,  the  only  limitation  as  to  lasuauce  to 
one  stockholder  of  more  than  10  shares  being 
that  In  such  event  a  power  of  attorney  or 
prray,  designed  to  secure  "eoual  voice  and 
vote  to  all  stockholders, "  be  executed.  Para- 
graph 3,  art.  y,  and  article  XIII.  AU  stodc 
was  to  be  transfo-red  In  the  same  way.  Ar- 
ticle Xiy.  AH  stock  Issued  was  **subscribed 
stock"  and  its  holders  "stockholders"  within 
the  meaning  of  articles  XV  and  XTI  relative 
to  meetings  and  voting.  The  contention  of 
petltlaaen  Is  necessarily  based  on  certain 
other  proviBlons  to  whi<di  we  will  now  refer. 
By  article  XX  it  was  provided  that  all  stock 
was  to  be  sold  "subject  to  the  right  of  the 
corporation  to  repurchase  the  same  at  any 
time  upon  paying"  $1  per  share  and  Interest, 
and  to  such  other  conditions  as  the  board  of 
directors  may  deem  advisable,  "except  that 
no  compulsory  action  shall  be  taken  by  the 
COTporation  that  will  reduce  the  ownership 
of  stock  to  less  than  tea  shares  for  each 
member."  It  is  further  declared  in  this  ar- 
ticle that  this  provision  is  "to  the  end  that 
the  business  and  affairs  of  the  corporation 
sliaU  be  conducted,  maintained,  and  carried 
on,  in  the  Interrat  of  the  majority  of  its 
stockholders,"  and  that  "the  corporation 
shall  repurchase  (the  flnanrfal  condition  of 
the  corporatiOD  permitting),  first,  such  shares 
of  stock  owned  and  held  by  any  stockholder 
in  excess  of  10  shares,  tliereby  limiting  the 
ownership  of  stock  to  10  shares  for  each 
stodrbolder,  and  giving  to  each  equal  riglits 
and  priTileges."  It  la  then  provided  that— 

"Th,%  corporation  may  at  sny  time  through 
Its  board  of  directors,  pursuant  to  the  terms  and 
MnditionB  of  sale  and  issoIuB  of  atoclE,  repur- 
dMse  Um  nme  whenever  it  is  deuned  for  the 


'  best  interests  of  the  corporation  and  stoelchold- 

ers  80  to  do." 

It  is  then  provided: 

"To  the  end  that  the  stockbolders  may  have 
equal  Bay  and  voice,  it  is  deemed  advisable  that 
B  form  of  proxy,  agreement  of  sale,  and  power 
of  attorney  be  executed  and  reqnired  of  each 
fltockbolder  as  a  condition  to  be  complied  with 
before  any  stock  in  excess  of  10  shares  may  be 
puicbased  by  any  person." 

The  form  of  this  is  set  forth.  By  it  the 
purchaser  apiMrints  some  specified  stockhold- 
er his  agent  and  attorney  to  represent  him 
and  vote  said  stock  at  all  meetings  while  he 
remains  owner  of  the  stock,  limiting  the 
power  of  such  attorney  to  vote  "as  the  ma- 
jority of  the  persons  present  as  stockholders 
voting  cast  their  votes,"  and  agrees  that,  if 
he  revokes  the  power  of  attorney,  he  will  sell 
the  stock  for  ¥1  per  share  (its  par  value)  to 
said  agent,  as  of  the  date  of  revocation.  It  is 
furtlier  declared  that  this  power  of  attorney 
and  proxy  is  not  to  aCTect  the  right  of  the 
corporation  to  purchase  said  stock  "at  any 
time  *  *  *  by  paying  uie"  91  per  share  and 
Interest 

In  article  XVII  it  Is  provided  that  no  re- 
peal or  amendment  to  the  by-laws  shall  af- 
fect the  obligations  of  the  corporation  to 
pay  8  per  cent.  Interest  "to  its  stockholders, 
or  any  funds  that  It  may  borrow,  or  any  se- 
curity it  may  give  for  funds  borrowed,  or  af- 
fect the  obligation  of  the  corporation  to  pay 
one  dollar  ($1.00)  per  share  and  interest  at 
eight  per  cent  (8%)  to  stockholders  who  bave 
assisted  the  corporation  by  purchasing  more 
than  10  shares  of  stock  to  permit  It  to  raise 
funds  with  whldi  to  purchase  equipment  of 
the  ferryboats  Vallejo,  Ellen,  equipment" 
etc. 

The  corporation  has  during  Its  existence 
repurchased  from  stocldiolderB  so-called  ex- 
cess stock  of  the  value  of  approximately 
$16,000.  It  is  in  such  financial  condition 
that  It  can  repurchase  all  such  stock  without 
detriment  to  claims  of  creditors.  It  suf- 
ficiently appears  thab  It  had  closed  the  busi- 
ness for  which  It  was  Incorporated,  sold  its 
property,  and  is  preparing  to  dissolve,  and 
that  the  real  burden  of  the  complaint  of  pe- 
titioners, who  with  other  stockbolders  pre- 
sumably bdong  to  "the  10  slmre  only"  class. 
Is  that  the  value  of  their  shares  will  be 
smaller  oa  distribution  of  the  assets,  by  rea- 
son of  the  existence  of  the  so-called  excess 
stock,  than  it  would  be  If  such  stock  were  re- 
purchased by  the  corporation  before  distri- 
bution at  $1  per  share  and  interest  The 
corporation  has  finished  Its  work,  and  no 
reason  whatever  appertaining  to  the  conduct 
of  the  aifoirs  of  tlie  corporaticm  as  a  going 
concern  exists  for  the  purchase- of  any  out- 
standing stock. 

[1]  There  appears  to  us,  In  the  light  af- 
Affded  by  the  artldea  of  incorporation  and 
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the  by-lawB,  no  lawful  foundation  for  a  con- 
clusion that  this  so-called  "excess  stock"  Is 
evidence  of  an  Indebtedness,  or  Its  holders 
simply  creditors  of  the  corporation.  The  ob- 
ject of  the  IsHuance  of  all  the  stock  was.  of 
course,  to  secure  money  to  buy  property  es- 
sential to  the  eatabtishment  and  maintenance 
of  the  proposed  business,  but  we  had  thought 
that  such  was  always  a  puriKwe  of  the  Is- 
suance of  stock.  Eacb  person  who  acquired 
stock,  whether  10  shares  only  or  more,  be- 
came a  Rtockholder  In  tbe  corporation  with 
all  the  rlf;lits  and  Ilabllttles  of  a  stockbolder 
as  to  all  of  the  stock  held  by  him  for  so  long 
as  be  continued  to  hold  it,  subject  only  In  so 
far  as  any  amount  over  10  shares  was  cofl- 
cemed  to  the  right  of  the  corporation,  under 
tbe  tenus  of  the  contract,  to  repurchase  the 
same  from  him  at  Its  par  valne,  with  Interest 
at  8  per  cent,  per  annum.  The  provision  for 
the  payment  of  par  value  and  Interest  was 
simply  the  fixing  by  the  parties  of  a  purchase 
price  In  tbe  event  of  the  exercise  of  Its  option 
by  the  corporation.  The  provision  In  article 
XVIX  precluding  repeal  or  amendment  of  the 
by-laws  in  certain  particulars,  in  so  far  as 
material  here,  simply  precludes  any  repeal 
or  amendment  of  the  provisions  securing  to 
the  stockholder  the  designated  price  In  the 
event  of  a  r^nrchase  by  the  corporation. 
The  general  guaranty  of  8  per  cent  Interest 
on  stock,  whatever  it  means  or  may  be  worth, 
runs  Invariably,  In  so  far  as  the  ^-lawB  sre 
concerned,  to  all  stoddiolders. 

[II  Tbe  remaining  question  is  whether  the 
corporation  ofneers  can  be  compelled  to  re- 
purchase at  tbe  fixed  price  all  stock  held  by 
any  stockholder  In  excess  of  10  shares,  nnder 
tbe  existing  eircnmstances.  We  may  concede 
for  the  purposes  of  the  decision  the  validity 
in  ell  reaiwcts  of  the  proTlslons  of  the  by- 
laws relative  to  thla  matter.  Careful  con- 
sideration of  articles  find  by-laws  leaves  no 
doubt  as  to  the  fall  poriKwe  and  scope  of 
these  provlaiona;  tbo  lamd  being  mtf)Btan- 
tially  stated  thertin.  The  object  was  to  have 
the  business  of  this  corporation,  which  was 
to  be  confined  as  far  as  {msalble  to  employees 
of  the  Mare  Island  nary  yard,  run,  In  so  far 
as  was  practicable,  according  to  Uie  desires 
of  the  majority  of  persona  who  were  stock- 
holders rather  than  according  to  the  desires 
of  the  holders  of  the  majority  of  Btodt. 
Equality  of  "say  and  voice"  to  every  individ- 
ual stockboldw  In  the  managem»t  of  the 
business  of  the  corporation  as  a  going  con- 
cern, regardless  at  tbe  amount  of  stock  held 
by  him,  was  the  sole  object  of  all  these  pro- 
visions as  to  repurchase,  as  it  was  with  re- 
gard to  the  provisions  as  to  mannw  of  vot- 
ing, and  reiiulrement  of  proxy.  There  is  to 
our  minds  nothing  In  articles  or  by-laws  to 
warrant  a  conclusion  that  for  some  purpose 
not  at  all  incident  to  the  management  of  the 
corporatl<m  as  a  going  concern,  in  this  case 


In  the  closing  of  the  affairs  <rf  the  corpora- 
tion, the  mere  increase  In  value  of  certain 
stock  held  by  certain  stockholders  to  be 
attained  by  extinguishing  by  purchase  of 
their  stock  the  rights  of  others  to  participate 
as  stockholders  in  the  distribution  of  the 
corporate  assets,  the  corporation  or  Its  offi- 
cers can  compel  a  retransfer  of  any  sbock. 
As  we  have  seen,  this  corporation  has  ceased 
to  do  business,  has  sold  Its  property,  and  Is 
about  to  dissolve,  and  appar^itly  has  a  large 
residue  of  money  to  distribute  pro  rata 
among  its  stockholders.  So  far  as  tbe  cor- 
poratI<m  is  concerned  and  the  management 
of  its  affairs,  there  Is  no  longer  any  necessity 
for  or  propriety  In  the  repurchase  of  any 
stock.  The  only  thing  remaining  to  be  done 
is  to  dissolve  and  distribute  tbe  assets 
among  the  existing  stockholders  according  to 
their  respective  holdings.  We  are  satisfled 
that  respondents  are  not  acting  In  vlolaUou 
of  articles  of  Incorporation  or  by-laws  in  re- 
fusing at  this  stage  to  attempt  a  repnrdiase 
of  any  stock. 
The  Judgment  la  afllrmed. 

We  concur:  WILBUR,  J.;  LENNON,  J.j 
SLOAMBl,  J.;  LAWLOE,  J. 


COULTER  V.  POOL,  County  AaAlor,  it  al. 

(8.  F.  9792.) 

(Supreme  Oonrt  of  GaUforoIa.   Oct  7,  1921.) 

1.  Counties  <^6I— Statutes  i»=>S9—Coaiity  en- 
gineer act  held  usconstltutlonal  In  titat  It 
creates  ofRoes  and  delegates  authority  to 
sapervltors,  end  permits  departure  In  hrI- 
formlty  of  oounty.  flovsmment 
St  1918,  p.  1290,  providing  for  the  appoint- 
ment of  a  county  engliieer,  AeU  vnoonstitution- 
al  in  that  tt  creates  a  county  office  and  dele- 
gates to  tbe  board  of  super^sors  of  eoonties 
not  bavins  charters  under  Const,  art.  11,  H 
7%,  7^a,  authority  to  fix  the  compensation  of 
such  county  officer  in  violation  of  section  6,  and 
in  that  it  permits  a  departure  from  oniformity 
in  connty  government  provided  for  by  section 
4,  by  malting  It  optional  with  supervisors  of 
connty  as  to  irtiether  sack  officer  shall  be  v- 
piHated:  the  connty  engineer  bo  provided  for 
being  a  county  officer,  and  not  a  mere  employee, 
notwithstanding  provision  of  ataCate  that  he 
shall  be  deemed  an  "employee  and  not  a  connty 
officer." 


2.  Statutes  ^181(1)— Censtmad  Mesrdlaf  to 
lsgltlalivs,iitsaL 

A  statute  will  be  constmed  according  to  the 
legislative  intent  if  consistent  with  the  real  ob< 

ject  and  purpose  of  tbe  statute. 

3.  Ceastltntleaal  law  «947— Constltstlonallty 
Bot  deiwNdeat  on  legislative  dsolaratios  as  te 
purpose,  bat  on  seeps  asd  etset  of  statatb 

A  legislatlTe  deelaratloo,  whether  eontained 
in  tiie  title  or  In  tihe  body  of  a  statnte,  that  the 
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■tatnte  wai  Intended  to  promote  a  certain  pur- 
pose, is  not  conclasive  on  the  coarts,  sad  they 
nrast  tD(|uire  into  Uie  real  sb  distiDguished  from 
the  ostensible  purpose  of  the  statate,  and  deter- 
mioe  whether  it  in  its  scope  and  effect  departs 
from  the  declared  legislstire  desiffn  and  con- 
travenes the  Constitution. 

4.  OAoers  «=»3— Test  as  t*  wliatliM'  statute 
oreatea  pnbllo  offloa  or  raaily  yroviies  for  mi- 

ploymant  of  employee. 

Whether  a  statute  creates  a  public  office  or 
provides  for  the  employment  of  the  employee 
depends,  not  upon  the  name  siveu  the  par- 
ticular office,  but  upon  the  power  granted,  the 
duties  and  fanctions  to  be  perfmraed,  and  oth- 
er drcumatanees  manifeatlnr  the  trae  diarae- 
ter  of  the  position. 

5.  Officers  "Publlo  officer"  iteflned. 

A  "public  oCBcer"  is  a  public  agent,  and 
acts  only  OS  behalf  of  the  public,  whose  sanc- 
tion is  generally  necessary  to  give  his  act  the 
authority  and  power  of  a  pnblic  act  or  law,  a 
public  oflker  being  distingnistaed  from  a  mere 
employee  in  that  a  pnblic  dutr  Is  delegated  and 
intrusted  to  him,  and  in  that  there  is  a  fixed 
tenure  of  position,  the  execution  of  a  public 
oath  of  office,  and  generally  of  an  official  bond, 
the  liability  to  be  called  to  account  for  mis- 
feasance or  nonfeasance  fn  office,  and  the  pay- 
ment of  a  salary  from  the  general  eonnty  treaa- 
«ry. 

[Bd.  Note.— For  other  definitioDa,  see  Words 
«nd  Phrases,  First  and  Second  Series,  Officer.] 

6.  Coiatles  «s»6l— ^Couaty  oflloef  deflned. 

A  "conn^  officer"  is  a  public  officer  who 
fills  a  position  usually  provided  for  in  the  or- 
ganisadon  of  counties  and  county  governments, 
and  is  selected  by  the  county  to  represent  it 
coatinuooflly  and  as  part  of  the  regular  and 
permanent  admfnlstratioo  of  public  power  in 
carrying  out  certain  acta  with  the  performance 
of  which  it  Is  charged  in  behalf  of  the  pabllc. 

[Ed.  Note.— For  other  deflnitiona,  see  Words 
and  Pfaraaea,  Firat  and  Second  Beriea,  County 
Officer.] 

7.  Statatea  ^ssSS-^'System"  wltliln  eoastltu- 
tloaa)  provision  as  to  system  of  county  gov- 
ernments, defined. 

The  word  "system,"  within  Const  art.  11,  | 
4,  providing  that  the  I<eglslature  shall  eatablish 
a  "system"  of  county  governments  which  shall 
be  uniform  throughout  the  state,  means  an  or- 
ganized plan  or  scheme  in  keeping  with  which 
the  constituent  parts  thereof  are  rendered  sim- 
ilar and  are  connected  and  combined  into  one 
complete  harmonious  whole,  and  imports  both 
a  unity  of  purpose  and  entirety  of  operation. 

[Ed.  Note.— For  other  definitiona,  see  Words 
and  Fhraeea,  First  and  Second  Series,  8ya- 
tem.] 

6.  Hlpkmys  «aBll8(4)*^eatraolor  who  per- 
feraied  vfork  m  oriar  of  Mnaty  sipervlsora 
ontltled  to  compeasatloa. 

Contractor  who  performed  work  on  order 
of  county  auperrisors  under  Pol.  Code,  H  2641, 
subsequent  to  appointment  of  county 
engineer,  held  entitled  to  payment  in  view  of 
the  Invalidity  of  the  ooun^  engineer  act 
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In  Bank. 

Appeal  from  Superior  Ooort,  Bwoma  Coun- 
ty; Emmet  Sea  well,  Judge. 

Application  by  Paul  Coulter  for  a  writ  of 
mandamus  against  C.  A.  Pool,  as  Auditor 
of  the  County  of  Sonoma,  and  others.  Writ 
refused,  and  plaintiff  appeals.  Reversed. 

W.  P.  Cowan,  of  Santa  Bosa  (R.  M.  F. 
Soto,  of  San  Francisco,  of  counsel),  for  appel- 
lant. 

Q.  W.  Hoyle,  Dlst  Atty^  of  Santa  Boaa, 
for  respondentB. 

r^XNON,  J.  In  this  proceeding  the  plain- 
tiff sought,  and  was  denied,  mandamus  to 
compel  the  defendants,  respectively  the  au- 
ditor and  the  treasurer  of  the  county  at 
Sonoma,  to  audit  and  pay  the  claim  of  plain- 
tiff presented  against  said  county  In  the 
sum  of  $38.24  for  labor  alleged  to  have  been 
Iierformed  hy  the  plaintiff  upon  certain  ot 
said  county's  highways. 

The  claim  Ui  controversy  Is  founded  prim- 
arily upon  the  admitted  fact  that  plaintiff 
perftomed  labor  upon  said  highways  undor 
and  by  Tirtoe  Of  the  dlrecttm  and  authority 
of  <me  of  the  supervlaors  of  said  county 
dectad  frcHu  and  le^esoitlng  the  superrlaori- 
al  district  In  wbl<^  the  labw  was  perfwmed, 
and  whs*,  l)j  virtue  of  his  office  was  road 
conunlssloner  tor  said  district,  and,  as  auch 
Gonunl8Bt<nier  was  givoi  supervlsloD  ol  the 
highways  in  hla  district  Pol.  Code,  »  2641, 
2645.  The  labor  whldi  is  the  basis  of  the 
claim  In  controversy  was  performed  on  July 
26,  1919,  subsequent  to  the  appointment  by 
the  board  of  supervisors  of  a  county  en- 
gineer, made  pursuant  to  the  provisions  of  an 
act  entitled: 

"An  act  providing  for  a  county  engineer  for 
each  county  in  this  state,  *  *  *  his  appoint- 
ment, manner  of  removal,  qualifications,  com- 
pensation and  duties;  transferring  to  such 
engineer  certain  powers,  functions  and  duties 
heretofore  vested  in  and  performed  by  county 
surveyors  and  memtters  of  the  board  of  super- 
visors; •  *  *  to  provide  for  abolishing  the 
office  of  coun^  surveyor  and  for  the  fixing  and 
levying  of  taxes  for  road  purposes."  Stats. 
1919,  p.  1290. 

Sectlcm  13  of  this  act  provides  that  it  shall 
be  known  and  designated  as  "the  county  en- 
gineer act,"  and  it  will  be  hereinafter  re- 
ferred to  by  that  title.  Stats.  1919,  pp.  1290, 
1295.  In  keeping  with  the  provisions  of  this 
act,  the  board  of  supervisors,  when  appoint- 
ing the  county  engineer  for  a  term  of  four 
years,  fixed  his  salary  at  the  sum  of  $350 
per  month,  and  the  number  and  compensa- 
tion of  his  assistants.  Said  labor  was  per- 
formed by  plaintiff  without,  and  never  has 
had,  the  authority,  inspection,  and  approval 
of  said  county  engineer  as  required  by  the 
provl^CTB  ctf  subdivision  "b"  of  section  S  of 
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said  act  Tbe  claim  In  question  was,  bow- 
ever,  approved  and  allowed  by  tbe  board  of 
supervisors  as  a  legal  charge  against  tbe 
county,  apparently  upon  tbe  theory  that,  in- 
asmucb  as  an  ordinance  passed  subsequent 
to  tbe  ordinance  ai^inting  the  coimty  en- 
gineer, with  apparent  intent  to  do  so,  ex- 
cluded the  supervisorial  district  In  which  the 
labor  Involved  ms  performed  from  the  scope 
and  operation  of  the  ordinance  appointing 
the  engineer,  It  thereby,  In  effect,  left  the 
supervisor  of  that  district  as  the  ex  officio 
road  commissioner  thereof  in  control  of  the 
work  to  be  done  on  the  highway  therein  to 
the  exclusion  of  the  authority  and  directi<xi 
of  tbe  county  engineer.  The  writ  seeking  an 
order  directing  the  auditing  and  payment  of 
the  daim  thus  allowed  was  denied  by  the 
court  below  upon  the  theory  that  the  comity 
engineer  act,  having  been  adopted  by  the 
board  of  supervisors  of  Sonoma  county,  ap- 
plied tbrongbout  that  county ;  that  the  board 
of  supervisors  bad  no  authority  to  ezc^ 
me  district  oC  that  county  from  tbe  opera- 
tion <tf  the  act.  ftnd  that  plalnttlTa  daim  was 
therefore  void  on  Its  face  because  Oie  work 
performed  by  idalntlff  was  not  perfbrmed 
under  the  provlrions  ot  tbe  county  engineer 
act.  The  proceeding  in  mandamus  is  now 
here  upon  at^eal  of  the  plaintiff. 

[1]  We  Shan  concern  ourselves  only  with 
tbe  constltntlonaUty  of  the  act.  for  if  It  be 
held,  as  we  think  It  mast,  to  be  unctmstltu- 
tional,  then  it  does  not  Invalidate  the  plain- 
tiff's claim,  and  tha«  Is  no  need  to  discuss 
and  decide  the  several  remaning  questions 
involved  in  the  appeal. 

[2,  3]  At  the  outset  we  are  satisfied  that 
the  act  In  question  COTjtemplates  the  cre- 
ation of  a  county  office,  and  does,  in  fact, 
provide  for  stxnethlng  more  than  a  mere 
employment  by  the  board  of  supervisors  of  a 
person  to  he  known  as  tbe  county  engineer. 
And  we  are  convinced  that  this  is  so  despite 
the  verbiage  of  the  act,  industriously  em- 
ployed, which,  among  other  tilings,  declnres 
that  the  county  engineer  appointed  by  the 
board  of  supervisors  "shall  be  deemed  an  em- 
ployee and  not  a  county  officer  •  •  • 
subject  to  the  control  and  supervision  of  the 
board  of  supervisors."  We  are  not  unmind- 
ful of  tbe  cardinal  rules  of  statutory  construc- 
tion whicta  require  an  Interpretation  of  a 
statute  which  wiU  give  ^ect  to  the  legisla- 
tive Intent,  which,  if  consistent  with  tbe  real 
object  and  purpose  of  tbe  statute,  most  be 
adopted,  and  doubtless  tbe  express  legislative 
declaration  found  In  section  1  of  tbe  act  pur- 
porting to  designate  the  offldal  character  of 
the  county  engineer  and  specifying  the  cate- 
gory In  which,  when  aiq>ointed,  he  and  his 
duties  must  be  considered  and  treated,  tmds 
in  some  degree  to  show  the  legislative  In- 
tent to  provide  that  the  county  engineer  was 
to  be  a  mere  employee  ot  the  board  of  anper- 


visors,  and  not  a  connty  officer  who  was  to 
be  part  and  parcel  of  that  uniform  system 
of  county  govonment  contem^ted  and  cwn- 
manded  by  the  Constitution.  CMist  of  Callf- 
OTnia.  art  11,  |  4.  While  ordbiarily  (t  la  tbe 
rule  that  when  the  lawmaking  power  dis- 
tinctly states  Its  design  in  the  enactment 
of  a  particular  statute,  no  room  la  left  for 
construction,  nevertheless,  as  tbe  District 
Court  of  Appeal  well  said  during  its  discus- 
sion of  tlii>  phase  of  the  case: 

label  placed  1^  the  Legislature  upon  ita 
work  cannot  be  permitted  to  give  it  a  meaning 
not  fairly  contemplated  witliin  its  terms." 

In  other  words,  a  legislative  dedaratkut, 
whether  contained  In  the  title  or  in  tbe 
body  of  a  statute,  that  tbe  statute  was  in- 
tended to  promote  a  certain  purpose,  ts  not 
cfxiclnsive  on  the  courts,  and  they  may  and 
must  Inquire  Into  the  real,  as  distinguished 
from  the  ostensible,  purpose  of  the  statute, 
and  determine  tbe  fact  whether,  afto-  all 
has  been  said  and  done  by  the  L^dature, 
tbe  statute,  in  its  txxtpe  and  effect,  departs 
from  the  dedared  l^sladve  design  and  con- 
travenes tbe  fundamental  and  supreme  law 
of  the  state.  Matter  at  Jacobs,  98  N.  Y.  88, 
110,  DO  Am.  Bep.  636;  State  Bedmon,  18# 
WiB.  $6,  lOT,  U4  N.  W.  Ifi7.  14  L.  B.  A.  (N. 
S.)  220,  126  Am.  St  BevL  100%  15  Ann.  Cas. 
408;  Uasto  Kansas,  123  U.  S.  623,  8  SiQ- 
Ct  273.  31  I*  Ed.  20B.  This  being  so.  It  can- 
not be  rightfully  held  that,  standing  alone, 
the  legialatlre  declaration  In  the  instant  case 
compels  the  conclusion  without  more  ado 
that  the  act  in  question  did  no  more  than 
provide  for  the  mere  ^pl<^ment  of  a  coun- 
ty engineer,  and  did  not,  in  truth  and  in  fact, 
attempt  to  create  a  county  officer  to  be  known 
as  the  county  engineer.  A  prc^r  ccmstrue- 
tion  of  the  act  requires  that  due  regard  be 
Riven  to  the  real  object  of  the  act  People  r. 
Dana,  22  Cal.  11 ;  Genllla  v.  Hanley,  6  Cal. 
Aw>.  614.  92  Pac.  752.  This  may,  we  think, 
be  readily  ascertained,  despite  the  legislative 
declaration  to  the  cMitrary.  by  a  cMisldera- 
tion  of  the  requirements  of  the  act  as  gatb- 
ered  from  the  context  of  tbe  act  in  its  ea- 
tirety. 

14]  Looking,  then,  to  the  context  of  the  act 
In  Its  entirety  for  the  purpose  of  ascertaining 
its  real,  as  dtstfngulsbed  from  its  ostensible, 
purpose,  we  are  first  brought  to  a  considera- 
tion of  tbe  question  of  what  distinguishes  a 
public  office  from  a  mere 'employment.  The 
words  "public  office"  are  used  in  so  many 
senses  that  it  Is  hardly  possible  to  undertake 
a  predse  deflnttl<m  of  tbe  meaning  and  pur^ 
pose  of  the  phrase  wbldt  will  adequately  and 
effectively  cove^  every  situation.  It  is  Ult 
less  dlflkmlt  to  conceive  and  cwnprebend  the 
rcqulremraits  which  characterize  a  public 
office  than  it  is  to  formulate  a  deflnlti<» 
thereto  which  will  have  nnlversal  application 
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and  be  entirely  free  from  fault  Its  defini- 
tion and  application  depend,  not  upon  what 
tbe  particular  office  in  question  may  be  called, 
nor  upon  what  a  statute  may  call  it,  but  up- 
on the  power  panted  and  wielded,  the  dutiee 
and  functions  performed,  and  other  circum- 
stances which  manifet>t  tbe  true  character  of 
the  position  and  make  and  mark  tt  a  public 
office,  Irre^pecUTC  of  its  formal  designation. 
Knox  T.  Ia  A.  Coun^,  68  OaL  59;  Uechem 
on  Pabllc  OfOces,  1  A;  Hartigan  t.  Board,  49 
W.  Ta.  14,  38  S.  E.  698.  A  public  office  la 
ordinarify  and  generally  defined  to  be  the 
right,  authority,  and  doty  created  and  cm- 
ferred  by  law,  the  tenure  at  which  ia  not 
transient,  occasional,  or  incidental,  by  whit^ 
for  a  given  period  an  Indiridual  is  invested 
with  i>ower  to  perform  a  public  function  for 
the  benefit  of  the  public.  State  v.  Jennings, 
57  Ohio  St.  415,  49  N.  E.  404.  63  Am.  St.  Bep. 
723. 

[I]  A  public  officer  Is  a  public  agent,  and 
as  such  acts  only  on  behalf  of  his  principal, 
the  public,  whose  sanction  is  generally  con* 
sldered  as  necessary  to  give  the  act  per- 
formed by  the  officer  the  authority  and  pow- 
er of  a  public  act  or  law.  The  most  gen- 
eral characteristic  of  a  public  officer,  which 
distinguishes  him  from  a  mere  employee,  Is 
that  a  public  duty  is  delegated  and  intrusted 
to  him,  as  agent,  the  performance  of  which 
Is  an  exercise  of  a  part  of  the  governmental 
functions  of  the  particular  political  unit  for 
which  be.  as  agent.  Is  acting.  There '  are 
other  incidents  which  ordinarily  dlstioiguish 
a  public  officer,  such,  for  Instance,  as  a  fixed 
tenure  of  position,  the  exaction  of  a  public 
oath  of  office  and.  perhaps,  an  official  bond, 
tbe  liability  to  be  called  to  account  as  a 
public  offender  for  misfeasance  or  nonfea- 
sance la  office  an^  tbe  paymait  of  his  salary 
from  the  general  county  treasury.  17.  S.  v. 
Hartwell,  0  Wall.  385, 18  L.  Ed.  830;  U.  S.  t. 
Oennaine,  90  U.  S.  511,  25  L.  Ed.  482;  People 
T.  Idngdon,  40  Mich.  673 ;  State  v.  Jennings, 
supra;  Kaox.  t.  L.  A.  Co.,  supra. 

[I]  Aa  a  matter  of  course  in  keeping  with 
theae  deflnltlona,  a  county  officer  is  a  public 
offloer,  and  may  be  qtedflcally  defined  to  be 
me  who  flUs  a  posltlm  usually  mvvlded  for 
In  the  organization  of  counties  and  county 
governments  and  Is  selected  by  tbe  political 
8ubdlvlsl<Hi  of  the  state  called  the.  "county" 
to  represent  that  governmental  unit,  continu- 
ously and  as  part  of  the  regular  and  perma- 
nent administration  of  public  power.  In  carry- 
ing out  certain  acts  with  the  performance  of 
which  it  Is  charged  In  behalf  of  the  public. 
Sheboygan  County  t,  Parker,  70  U.  S.  93, 
18  U  Ed.  33;  State  v.  Samuelson.  131  Wis. 
400,  111  N.  W.  712 ;  State  v.  Higglnbotham, 
84  Ark.  537,  106  S.  W.  484. 

Measuring  tbe  provisicms  of  the  act  here- 
Inatxne  nrferred  to  by  Oi9  autbwlties  Just 
dted,  it  Kcnu  evldoit,  beyond  argument,  that , 


the  so-called  "employee"  provided  for  in  the 
statute  In  question  Is,  In  fact,  a  public  and 
a  county  officer.  The  act  specifies  (section  2) 
tbat  the  tenure  of  tbe  position  of  county  en- 
gineer shall  be  a  term  of  four  years  from  the 
date  of  his  "appointment,"  providing  for  re- 
moval only  in  the  event  of  Inefficiency,  mal- 
feasance, or  misconduct  In  office,  and  then  up- 
on written  charges  filed  with  the  board  at 
supervisors  and  after  a  hearing  <tf  the 
charges  by  said  board,  and,  if  found  guilty, 
the  board  must  forthwith  remove  him  from 
"office"  and  shall  immediately  appoint  his 
"successor"  in  tbe  manner  provided  in  the  ad. 
The  act  also  requires  Csectlon  2)  tbat  "prior  to 
entering  upon  the  duties  of  bis  employment 
the  county  engineer  shall  file  with  tbe  county 
clerk  the  oath  of  office  a»  pretcribeA  for  tTie 
county  ovroera  and  a  bond  conditioned  upon 
the  faithful  performance  of  his  duties,  with 
sufficient  sureties  approved  by  a  Judge  of  the 
superior  court,  in  the  sum  of  five  thousand 
dollars."  (Italics  ours.)  The  salary,  which  is 
to  be  fixed  by  the  board  of  supervisors,  "shall 
be  paid  monthly  out  of  the  county  treasury 
of  the  county  in  which  he  Is  appointed  and 
in  the  same  manner  as  county   officers ; 

•  *  •  provided,  however,  that  the  compen- 
sation of  the  county  engineer  In  any  county 
shall  not  be  less  than  the  compensation  re- 
ceived by  the  county  surveyor  of  that  county 
at  the  time  said  county  engineer  is  first  ap- 
pointed." Section  3.  With  respect  to  duties, 
tt  Is  provided  that,  among  other  things,  "the 
county  engineer  shall  be  ex  officio  road  com- 
missioner of  and  for  each  and  every  road 
district  of  his  county,  and,  subject  to  the  con- 
trol and  supervision  of  the  board  of  super- 
visors as  herein  provided"  (section  4),  and 
"shall  •  *  *  mak^  or  cause  to  be  made, 
all  surreys,  maps,  plans,  specifications  and 
estimates  necessary  or  required  for  the  con- 
stmcticm.  Improvement,  maintenance  and  re- 
pair of  tbe  oounty  roads,  highways  and  bridg- 
es, and  shall,  from  and  after  the  first 
Mcmday  In  September,  1919.  have  and  exer- 
cise all  the  i>owers  and  duties,  and  perform 
all  the  functions  which  are  now  by  law  coa- 
ferred  or  imposed  upon  county  surveyors 

•  *  •"  (section  5  [a]).  The  act  further 
provides  that  the  county  engineer  "may  also 
hold  and  perform  the  duties  of  the  office  of 
county  surveyor,  but  in  all  such  cases  no  sal- 
ary or  other  compensation  shall  be  paid  to 
him  as  county  surveyor"  (section  5  [f]>,  and 
tbat  be  shall,  at  regular  monthly  meetings  of 
the  board  make  a  report  to  the  board  con- 
taining "the  recommendation  of  acceptance 
or  rejection  of  any  public  work,  completed, 
and  all  official  announcements  or  statements 
which  the  engineer  is  required  to  make  to  the 
board"  (section  S  [h]),  and  "submit  to  the 
board  of  supervisors  a  certificate  over  his 
signature  and  official  seal  to  the  effect  that 
sudi  wcffk  by  the  contractors  thereof  has 
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been  completed  in  accordance  with  the  speci- 
flcatioDS  thereof  and  lecommendlng  its  ac- 
ceptance" (secticm  0).  The  act  in  terms  pro* 
Tides  that,  upon  the  appointment  <a  the 
coan^  eni^neer,  the  connty  ofilce  of  comity 
anrreyor  shall,  In  cntaln  qpedfled  contln- 
gendes.  be  deemed  abolished.  Nerertheleaa, 
as  Is  evidenced  by  some  of  the  provlidtms 
above  set  forth,  the  oflBce  and  duties  of  the 
county  surveyor  are,  In  tttect,  by  the  act  In 
question  mei^ed  into  the  office  and  dutlea  of 
the  county  engineer.  The  county  surveyor, 
under  the  general  law  in  force  tbront^out  the 
state,  ia  a  county  officer  (PoL  Code,  9  4013), 
and  as  such  is  required  to  do  certain  desig- 
nated county  work,  not  specially  mentioned 
In  the  act  In  question,  pertaining  to  the  gov- 
ernmental functions  of  the  county  (Pol.  Code, 
8  4214  et  scg.).  The  Legislature  therefore  at- 
tempted to  transfer  the  burden  of  the  duties 
of  the  county  surveyor  to  the  so-called  coun- 
ty engineer,  In  conjunctlwi  with  the  added 
and  different  duties  Imposed  upon  him  by  the 
act  In  qu^tlon.  That'  this  Is  so  Is  further 
evidenced  by  an  amendment  to  the  county 
engineer  act  In  1921  by  wlilch  a  provIslMi 
was  added  to  the  effect  that,  upon  the  peti- 
tion of  a  certain  percentage  of  qualified  elect- 
ors of  the  county,  the  board  of  supervisors 
in  any  county  which  shall  have  adopted  the 
provisions  of  the  act  "shall  discontinue  such 
office  of  county  engineer  by  ordinance  de- 
claring their  intention  so  to  do  and  in  such 
ordinance  the  board  shall  provide  that  the 
person  holding  the  office  of  county  engineer 
at  the  time  the  ordinance  becomes  ^ectlve 
shall  be  and  become  the  county  surveyor  of 
such  county  until  the  next  ensuing  general 
election.   •   •   •»  Stats.  1921,  p.  934. 

That  the  position  of  county  engineer  Is  in 
f&ct  a  county  office  is  apparent,  In  view  of 
the  authorities  previously  dted,  from  the  pro- 
visions of  the  act  above  quoted  and  referred 
to,  namely,  the  provision  for  trial  and  re- 
moval of  the  county  engineer  In  the  event  of 
misfeasance  or  nonfeasance  In  office,  the  flx> 
Ins  of  the  tenure  of  office,  the  requirement  of 
a  bond  and  the  taking  of  the  oath  prescribed 
for  county  officers,  payment  of  salary  from 
the  gent!ral  county  treasury,  the  political  and 
goverumental  nature  of  his  duties,  and  the 
relation  between  the  position  of  comity  en- 
gineer and  the  office  of  county  surveyor. 
"Clearly,  It  was  a  county  office."  Reed  v. 
Hammond,  18  Cal.  App.  442,  123  Pac.  346. 
This  being  so,  It  may  be  stated,  In  passing, 
that  It  follows  that  the  county  engineer  act 
Is  practically  Inoperative  for  the  reason  that 
the  act  itself  specifies  no  compensation  for 
the  office,  and  any  ordinance  of  a  board  of 
supervisors  attempting  to  fix  the  salary  of  a 
person  appointed  to  the  position  of  county 
raglnew  is  void  to  that  extent  for  the  rea- 
son that  the  Constitution  imposes  upon  the 
Legtslatuxe  exclusively  the  duty  ol  regulating 


the  compensation  of  all  county  officers,  unless 
a  county  has  adopted  a  charter  In  accordance 
with  the  provlaiona  of  sections  7%  or  7%a  of 
article  11  of  the  GonstiCutlon,  or  there  is 
some  other  expres  oonstltational  exception. 
The  state  Legislature  cannot  directly  flelegnte 
to  the  boards  of  snpervlsOTS  of  tbs  various 
counties  tiie  power  of  fixing  Uie  compensa- 
tion of  ft  county  officer.  Const.  Cal.  art  11,  % 
S;  Dougherty  t.  Austin.  94  Cal.  601,  28  Pac 
834,  29  Pac.  1092,  10  L.  B.  A.  161. 

Concluding,  as  we  do  and  must,  that  the 
position  of  "county  engineer"  which  the  Leg- 
islature attempted  to  provide  for  by  the  act 
under  consideration  Is  In  truth  and  in  fact  a 
county  office,  we  are  ttien  ccmf rented  with 
the  question  of  wbelber  or  ni^  the  act,  if 
permitted  to  become  operative,  Is  in  keep- 
ing with  and  does  not  violate  the  mandatory 
provision  of  the  Constitution  which  requires 
that  "the  Legislature  shall  establish  a  system 
of  county  governments  which  shall  be  uniform 
throughout  the  statew  •  •  ***  Const  Cal. 
art.  11.  S  4. 

We  may  concede,  for  the  purpose  of  dis- 
cussion, that  the  rule  prohibiting  the  delega- 
tion of  legislative  powers  by  a  state  Legis- 
lature does  not  necessarily  prohibit  a  condi- 
tional statute,  the  taking  effect  of  which  in 
each  locality  may  be  made  to  depend  upon 
such  subsequent  event  as  Its  approval  by  the 
electors  of  that  locality.  Ubewlse  it  may  be 
conceded  that  the  act  In  question  may  be  said 
to  be  a  general  and  uniform  law  because  the 
general  provisions  thereof  are  applicable  alike 
to  every  county  in  the  state.  The  fact  re- 
mains, however,  that  the  C<mstitutl<«i  con- 
templates and  commands  that  tiie  system  of 
county  governments  shall  be  uniform  through- 
out ttie  state,  except  in  those  special  In- 
stances where  the  Constitution  Itself  sanc- 
tions a  departure  from  unifcmaity,  such,  tor 
Instancy  as  in  the  case  of  counties  or  con- 
solidated cities  and  counties  which  adopt 
charters  In  accordance  with  the  provisions 
of  sections  7%  and  7^a  of  the  Constitution. 
There  is  no  section  of  the  ConstltutlOD  which 
specially  excepts  the  political  functions  dealt 
with  by  the  act  in  question  from  the  require- 
ment that  the  general  scheme  of  county  gov- 
ernments provided  for  by  the  Legislature 
must  be  uniform  throughout  the  state. 
Therefore,  If  the  county  engineer  act  will.  In 
Its  operation,  necessarily  tend  to  Interfere 
with  this  uniformity.  It  Is  unconstitutional 
and  void. 

Section  1  of  the  act  provides  that— 

"The  board  of  sapervisors  of  any  coaoty  at 
their  option  may  appoint,  and  upon  petition 
therefor  signed  by  qualified  electors  of  the 
county  eguaHng  in  number  not  less  than  twenty- 
five  per  cent,  of  the  total  vote  cast  in  the  county 
for  governor  at  the  last  preceding  election  at 
which  a  governor  was  elected,  nuut  ap- 

point a  competent  d^vU  englneap  *  *  *  ea 
county  engineer.** 
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Section  11  proTldes  that,  if  the  muvialoiia 
of  the  act  are  adopted  In  a  coan^  by  the 
ai^lntment  of  a  county  engineer,  the  ofBce 
of  county  mrreyor  shall  he  abolished  either 
upon  the  date  upon  which  the  appointment  is 
made  and  accepted  If  the  person  who  holds 
the  office  of  county  surv^m  is  the  one  ap- 
pointed county  engineer,  or,  in  o.ther  cases, 
upon  the  expiration  of  the  term  of  the  per- 
son who  holds  the  office  of  county  surveyor 
at  the  time  the  i^polntment  at  oonnty  ea- 
gfueer  is  made.  By  the  1921  smaidmmt  xwe* 
Wonaly  meqtioned,  the  office  of  aranty  engi- 
neer may  be  abolished,  and  that  of  county 
sorreyor  reinstated,  upon  the  petition  of  a 
certain  pCTCentage  of  electors.  It  is  erldent, 
tb««fore^  that  the  act  is  not  mandatory  In 
Its  operatlfm.  To  the  ctmtrsry,  it  is  provided 
in  the  act  that  the  question  as  to  whether  Its 
prorlslms  shall  become  operative  in  any  par- 
ticular county  or  whether  that  county  shall 
continue  under  the  provisions  of  the  general 
law  on  the  subject  heretofore  in  force  Is  a 
matter  to  he  detennlned,  In  the  last  analysis, 
solely  by  a  percentage  of  the  electors  of  that 
county.  This  being  so,  the  act  by  its  express 
terms  renders  possible  and  probable  a  situa- 
tion where  in  one  or  more  of  the  counties  of 
the  state  the  dntles  of  surveying  and  fixing 
the  boundaries  ot  the  pnbllc  lands  and  roads, 
etc.,  would  be  performed  by  the  county  sur- 
veyor, an  officer  elected  by  the  peoide  of  the 
respective  counties  and  subject  to  the  rules 
governing  elected  officials,  while  in  another 
or  other  counties  there  mijght  be  an  arrange- 
ment whereby  these  same  duties  would  be 
performed  by  an  official  appointed  by  the 
board  of  supervisors,  which  tKffidal  would,  In 
addition  to  the  duties  prescribed  by  the  gen- 
eral law  for  county  surveyors,  also  perform 
the  various  duties  set  forth  in  section  5  of 
ttie  county  en^neer  act.  In  the  counties 
operating  under  the  general  law  each  su- 
pervisor is  ex  officio  road  C(»amiBsloner  in  his 
8ui>ervlsorlal  district,  whereas  In  counties 
electing  to  adopt  the  provlstons  of  the  coun- 
ty ffiiRineer  act  the  coun^  engineer  would  be 
"ex  officio  road  commissioner  of  and  for  each 
and  every  road  ffistrlct  of  his  county." 

[7]  The  word  "ayBtem,"  as  employed  In 
Oie  OonstitBtion,  means  an  organized  plan  or 
B<4ieme  In  keeping  with  which  the  constituent 
parts  thereof  are  rendered  similar  and  are 
connected  and  combined  into  one  complete, 
harmonious  'whtde,  and  It  necessarily  im- 
ports both  a  unl^  cHC*  purpose  and  entlr^y 
of  opcratltm.  Welsh  v.  Bramlet,  98  Cal.  219, 
S3  Pac.  66;  Board  v.  State,  26  01;1.  366,  109 
Pac.  B63 ;  State  v.  RIordan,  24  Wis.  484.  As 
previously  Indicated,  uniformity  means  con- 
sistency, resemblance,  sameness,  a  conformity 
to  Mie  pattern.  In  this  resemblance,  in  this 
sameness.  In  thts  conformity  of  a  class  to 
one  pattern,  consists  the  uniformity  of  sys- 
tem which  is  essCTtlal  to  the  creation  and 


continuity  of  a  uniform  system.  And  there- 
fore the  constitutional  mandate  to  establish 
a  uniform  system  of  county  government 
throughout  the  state  means  one  system  ap- 
plicable alike  fn  all  its  parts  and  continuously 
operating  equally  fn  all  of  the  coanties  of 
the  state.  If  a  particular  county  were  ex- 
pressly exempted  from  the  operation  of  the 
act  In  question,  there  would  be  no  doubt  but 
that  it  would  vifdate  the  uniformity  of  sys- 
tem contemplated  and  required  by  the  Oon- 
BtituUon.  And,  while  In  the  act  under  con- 
sidention  no  particular  county  Is  expressly 
exempted  from  the  operation  at  the  law, 
nevertheless  peo^e  of  any  one  or  more  coun- 
ties may,  without  regard  to  any  actlcn  taken 
by  the  remaining  counties,  determine  that 
they  will  or  will  not  be  subject  to  the  opera- 
tion of  the  law,  and  ther^y.  of  their  own 
volition,  create  an  exception  to  the  general 
and  uniform  system  of  county  government. 
In  other  words,  the  Legislature  by  the  act  In 
question  attempted  to  do  by  Indirection  that 
which  It  could  not  do  directly;  that  ts  to 
say,  having  no  power  to  exempt  one  or  more 
counties  from  the  operation  of  the  act.  It 
could  not  confer  that  power  upon  the  people  of 
the  different  counties.  The  Legislature  itself 
must  by  Its  own  enactment  establish  In  the 
first  Instance  a  system  of  county  government 
uniform  throughout  the  state,  and  It  neces- 
sarily follows  that  such  system  when  once 
established  must,  In  so  far  as  Its  uniformity 
Is  concerned,  be  kept  Intact  by  the  Legisla- 
ture, and  must  not  be  Impaired  by  any  sub- 
sequent legislation  authorizing  In  counties  a 
material  difference  In  the  manner  of  per- 
forming functions  of  government  Intrusted  to 
them. 

Inasmudi  as  the  county  engineer  act  pro- 
vides for  a  county  office  involving  the  ex- 
ercise of  political  functions,  we  ccmclude  tiiat 
the  said  act  violates  the  constItuti(Hial  re- 
qulremoit  that  the  system  of  county  govem- 
m«its  prescribed  by  the  Legislature  shall  be 
uniform  thoroughout  the  state,  by  reason  of 
tlie  foct  that  It  ts  not  mandatory  in  its  opera- 
tion, but  that  It  is  optional  with  each  county 
wheUier  or  not  the  office  provided  tar  by  Qie 
act  shall  be  established  therein.  L,  A.  Coun- 
ty V.  Rlrk,  148  Cal.  .H8S,  88  Pac.  250. 

This  conclusion  Is  not  In  conflict  with  Che 
cases  relied  upon  by  respondents.  In  Scott 
V.  Boyle,  164  Cat  321, 128  Pac.  Ml,  the  court 
had  under  consideratl<m  a  statute  whldi  au- 
thorized the  appointment  of  sealers  of 
wefghta  and  measures,  but  left  the  determi- 
nation as  to  whettier  or  not  this  authoriza- 
tion should  be  availed  of  to  the  different 
counties  and  municipalities.  The  statute 
dealt  with  an  office  which  was  specifically 
provided  for  by  a  special  section  of  the  Con- 
stitution (Const. -art.  11,  8  14),  and  which  the 
court  held  was  "distinct  from  the  general 
political  functions  of  counties  and  cities  and 
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the  general  scheme  of  county  or  municipal 
government."  likewise  the  statute  upheld 
In  the  case  of  Board  of  law  Library  Trustees 
v.  Board  of  Supervisors,  99  CaL  671,  34  Pac. 
244,  left  to  the  election  of  the  different  coim- 
ties  the  matter  of  the  establishment  of  law 
libraries,  but  such  Institutions  are  not  part 
of  the  system  of  county  government,  at  least 
In  so  far  as  the  execution  <d  "political  func- 
tions" Is  concerned,  and  consequently  the 
point  here  presented  was  not  discussed  In 
that  case.  In  Tulare  County  v.  May,  IIS  Cal 
303,  50  Pac.  427,  the  act  provided  for  one  ad- 
ditional deputy  dieriff  and  two  deputy  clerks 
In  any  county  In  whldi  an  additional  judge 
of  the  superior  court  was  created  by  the  Leg- 
islature. Thla  provision  was  valid,  for.  as 
stated  in  the  opinion,  it  operated  In  each 
comity  alike  upon  the  creation  of  an  ad- 
ditional judge  In  that  county  by  the  Legis- 
lature^ 

[t]  The  employmrat  at  plaintiff  to  perform 
the  v/oA  In  Question  was  ratlfled  by  the 
board  of  supervisors  by  allowing  bis  claim 
for  compensation  for  the  work  (Power 
May,  123  Cal.  147,  65  Pac  79G),  and,  in  view 
of  the  fact  that  the  county  engineer  act  must 
be  held  unconstitutional,  the  record  discloses 
no  valid  objection  to  the  payment  of  the 
claim  thus  allowed.  Disregarding  the  find- 
ings concerning  the  proceedings  under  the 
said  county  engineer  act,  the  remaining  find- 
ings of  the  trial  court  are  sufficient  to  sup- 
port a  Judgment  In  plaintiff's  favor.  Ac- 
cordingly the  judgment  Is  reversed,  with  di- 
rections to  the  trial  court  to  grant  the  relief 
prayed  for  In  plalntifTs  petition. 

We  concur:  ANGELIXJTTI,  C.  J. ;  SLOANE, 
J.;  WILBUR,  J.;  LAWLOR.  J. 


PACIFIC  PORTLAND  CEMENT  CO^  CON- 
SOLIDATED, V.  PLACER  COUNTY 
LAND  CO.    (Sao.  2912.) 

(Supreme  Court  of  Callfoniia.   Oct.  6,  1021.) 

1.  Vendor  and  purohaur  ^=>3 1— Conveyances 
of  land  In  chain  of  title,  naming  center  ll»  of 
tra<A  as  a  boundary  held  Hotloe  to  purchaser 

or  railroad's  daim. 

A  call  in  several  conveyances  in  chain  of 
title  for  the  center  line  of  a  railway  track  as 
one  of  the  boundaries  gave  notice  to  purchaser 
of  the  adverse  occupation  and  claims  of  a  rail- 
road right  of  way  extending  to  the  fence  bor- 
dering on  the  apparent  right  of  way. 

2.  Vendor  and  purchaser  «=>44— Evidence  held 
not  tafflcient  to  support  flndiag  that  the  In- 
oltision  of  right  of  way  of  a  railroad  la  a  deed 
was  a  mutual  mlstakh 

On  a  purchaser's  clsim  for  deficiency  in 
<iuantity,  evidence  that  the  inclusion  of  railroad 


right  of  way  In  the  deed  was  a  mutual  mistake 
Seld  not  sufficient  to  support  judgment  for  pur- 
chaser. 

3.  Vendor  and  purchaser  ^=?3t  —  Purchaser, 
with  notice  that  railroad  claimed  right  of 
way,  had  duty  to  Investigate  extent  of  dalm. 

Wbere  a  purchaser  claiming  damages  for 
deficiency  in  quantity  bad  notice  from  convey- 
ances in  chain  of  title  and  from  a  fence  on  the 
land  that  a  railroad  occnpied  and  claimed  a 
right  of  way  In  the  land,  he  was  bound  to  Inves- 
Ugate  Uie  cxtoit  of  the  lallroaf  s  rights. 

4.  Vendor  and  purchaser  ^=931— Pabllo  statats 
of  Congress,  granting  rlgM  of  way  to  rail- 
read,  was  eonatniotlva  aotkw  to  pi''^***)*  *t 
rallraad's  daln. 

The  act  of  Congress  aoder  whidi  a  right  of 
way  was  granted  to  railroad  company,  being  a 
public  statute,  was  constrofitive  notice  to  both 
vendor  and  purchaser  of  the  adverse  dalm  of 
the  railroad  company. 

5.  Vendor  aad  purohoser  <)=s»37(3)— In  absenoe 
of  fraad  or  ao  agrsomoat,  express  or  Implied, 
for  a  good  or  partloalar  title,  punbasar  of 
laad  buys  at  his  peril. 

In  absence  of  fraud  or  an  agreement,  ex- 
press or  implied,  for  a  good  or  particular  title, 
a  purchaser  of  land  buys  at  his  peril,  and  the 
vendor's  representation  that  he  had  title  to 
a  disputed  strip  occupied  as  railroad  right  of 
way,  of  which  the  purcliaser  had  notice,  was  a 
mere  statement  of  opinion. 

6.  Vendor  aad  pwrehater  ^37(3)— Mere  sk- 
pfessloas  of  opinloa  by  veador  as  to  MlllelM- 
cy  of  title  do  BOt  eeaatltate  fraud  or  deceit. 

Mere  expressions  of  opinion  as  to  safficien- 
cy  of  title,  when  means  of  information  are 
equally  accessible  to  both  parties  and  no  con- 
fidential relation  exists  between  them,  do  not 
constitute  fraud  or  deceit  on  the  part  of  the 
vendor. 

7.  Vendor  and  parehaaer  ^331— Purebaser 
with  notloe  of  adverse  possession  of  part  of 
land  cannot  avoid  liability  for  purchase  prioe. 

Where  the  purchaser  had  notice,  through 
couTeyauces  in  chain  of  title,  samiog  as  a 
boundary  the  middle  of  a  railroad  track,  and 
from  the  fact  that  the  railroad  ran  across  the 
land  and  its  right  of  way  was  fenced,  that  part 
of  the  land  was  held  by  the  railroad  as  a  right 
of  way,  be  caanot  avoid  paying  the  pordiaae 
price  of  the  entire  tract  for  whidi  he  bargained. 

In  Bank. 

Ai^wal  from  Superior  Court,  Placer  Coun- 
ty; J.  E.  Prewett,  Judge. 

Action  by  the  Pacific  Portfand  Cement 
Company,  Consolidated,  against  the  Placet 
County  Land  Company.  From  judgmoit  foi 
defendant,  plaintiff  appeala.  Reversed. 

Pillsbury,  Madison  &  Butro,  of  San  Fran- 
cisco, and  A.  B.  Roth,  of  Stanford  University, 
(MartthaU  P.  Madison,  of  San  Ftaudsco,  of 
counsel),  for  appellanL 

Ceo.  W.  Hamilton,  of  AuburUt  for  respond- 
ent 
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SLOANE,  J.   This  action  was  b^un  by  f  railway  comiMny,"  but  tbat  nedtber  plaintiff 


plaintiff  to  foreclose  a  purchase-money  mort- 
gafre  on  land  conreyed  by  plaintiff  to  defend- 
ant. There  was  a  cros»K»mpIaint  by  defend- 
ant to  recoTer  damages  from  failure  of  title 
to  a  portion  of  the  land.  Jodsment  was  for 
the  defendant,  and  the  plaintiff  appeals. 

The  only  matters  in  dispute  arise  under 
the  averments  of  the  cross-eomplalnt  that  the 
agreement  with  and  deed  to  the  defendant  I 
called  for  a  tract  containing  22H  acr<ee,  | 
whereas  plaintiff  only  had  title  to  16  acres  of  | 
the  tract  conveyed.   The  deed  to  defendant 
described  the  land  by  courses  and  distances : 
as  foUowB:  j 

"Begiuntn?  at  the  northeast  comer  of  the 
west  balf  of  the  northeast  quarter  of  eection  j 
10  in  township  12,  north,  rantre  8  east.  Mount 
Diablo  base  and  meridian,  and  mnniofr  thence 
ooath  alosp  the  line  between  the  east  half  and 
the  west  hslf  of  the  northeast  quarter  of  sec- 
tion 10  a  distance  of  1320  feet  to  a  stake; 
thence  at  right  auglet  west  a  distance  of  802 
feet  to  One  center  Hne  of  the  Central  Pacific 
railway  track;  thence  In  a  northerly  direction 
alone  Bald  center  line  of  said  railroad  track  to 
its  Intersection  with  tbe  north  line  of  said  sec- 
tion 10;  tbeoce  east  along  the  nortb  line  of  said 
section  10  a  distance  of  669  feet  to  tbe  place  of 
beginning;  being  a  fractional  part  of  the  north 
balf  of  the  west  tulf  of  the  northeast  quarter  of 
BiOd  aMtion  10." 

"So  reference  ta  made  In  tbe  deed  to  the 
acreage  of  tbe  tract,  but  It  Is  In  evidence  that 
a  compntation  of  the  area  inclosed  within  the 
described  boundaries  diows  tbat  it  comprises 
22%  acres. 

[1]  It  la  conceded  tbat  the  Southern  Pacific 
Company,  as  successor  to  tbe  Central  Pacific 
Railway  Company,  at  an  times  affected  by 
tbese  proceedings,  owned  a  strip  of  the  above- 
described  premises  200  feet  in  width  along 
tbe  entire  westerly  line,  described  as  tbe 
"crater  line  of  the  Central  Pacific  Railway 
track;**  and  to  tbe  east  thereof,  comprising 
about  six  acres,  and  to  which  strip  tbe  plain- 
tiff at  no  time  had  any  title.  For  many  years 
prior  to  the  conveyance  in  qnestton  tbe  rail- 
way companies  had  occupied  the  westerly 
part  of  this  strip  as  a  right  of  way  for  their 
tracks,  and  bad  maintained  a  fence  cai  the 
easterly  line  between  aucih  strip  and  tbe 
remaining  premises  covered  by  idaintifrs 
deed.  It  is  from  the  feliure  to  obtain  title 
to  this  strip  of  land  under  the  deed  from 
plaintiff  to  defendant  that  the  controversy 
on  this  ai^al  arises. 

Tbe  trial  court,  after  finding  tbe  facts  as 
above  stated,  farther  found  that  tbe  plaintiff 
and  its  agents  had  knowledge  of  "tbe  exist- ;  sentative  testified  to  knowledge  that  similar 


nor  its  agents  advised  or  Informed  the  de- 
fendant thereof.  This  finding  Is  followed 
Immediately  by  the  further  tnconaistent  and 
apparently  irreconcilable  finding  that  neither 
the  plaintiff  nor  the  defendant  "had  knowl- 
edge or  were  otherwise  informed  or  advised" 
of  tbe  fact  of  ownership  and  right  of  posses- 
sion by  the  railway  company  of  the  strip  or 
parcel  of  land  hereinbefore  described. 

AS  the  evidence  indisputably  shows  tbat  all 
of  tbe  parties  to  this  action  knew  and  had 
known  for  years  that  tbe  railway  company 
was  maintaining  its  tracks  uiion  this  strip  of 
land  and  was  maintaining  the  fence  herein- 
before referred  to,  and  as  the  deed  itself 
carries  the  west  line  of  tbe  land  conveyed  to 
and  along  the  center  of  a  railway  track,  the 
only  explanation  for  t^e  finding  that  neither 
plaintiff  nor  defendant  knew  of  tbe  railway's 
ownership  or  right  of  possession  Is  tbat  tbe 
court  intended  to  find  that  neither  of  them 
was  informed  of  the  nature  or  validity  of  tbe 
railway  company's  right  or  title.  That  such 
was  tile  situation  Is  a  ftitr  inference  from 
the  testimony  In  the  case.  It  is  clearly  eTi>- 
dent  from  tiie  testimony  ai  the  agrats  of 
defendant  who  conducted  the  negotiations  for 
the  purchase  of  this  land  that  they  imew  of 
the  occupancy  of  this  strip,  or  some  portion 
of  It,  by  the  railway  company,  and  that  It  was 
claimed  and  used  by  said  company  for  a  right 
of  way,  and  that  the  railway  company  was 
maintaining  tbe  fence  along  the  easterly 
border  of  this  strip,  thus  separating  it  from 
the  main  part  of  the  tract.  Before  the  pur- 
chase was  consummated  defendant  was  fur- 
nished with  an  abstract  of  title  to  the  entire 
tract,  and  in  one  of  the  transfers  set.  out  In 
the  atwtract  there  was  a  reservation  "saving 
and  excepting  the  right  of  way  of  the  said 
Central  Padflc  Railroad  Company.**  The  call 
In  each  of  tbe  several  conveyanoes  for  the 
"center  Une  of  the  Oentral  Padflc  Railroad 
track,"  as  one  of  the  boundaries,  must  have 
served  as  notice  tbat  the  railway  company 
was  claiming  and  occupying  some  portl<m  of 
the  tract  as  a  right  of  way.  Defendant's 
agente  admitted  that  they  had  iwevlous 
knowledge  of  litigation  between  the  railroad 
and  other  landowners  over  ttils  SOO-foot  right 
of  way  ext^ding  across  adjacmt  lands. 
Olils  200-foot  strip  is  claimed  by  the  railway 
under  an  early  congressional  grant.  The 
title  of  the  company  had,  It  was  claimed,  In 
one  Instance  at  least,  been  sncceasfaUy  con- 
tested, and  defendant's  agent  and  repre- 


ence  of  the  tracks  and  fence  lines  constructed 
and  maintained  over  and  across  such  mort- 
gaged premises,"  and  were  advised  and  In- 
formed of  the  fact  that  all  the  right,  tiUe,  or 
interest  or  estate  that  they  or  either  of  them 
bad  in  or  to  said  strip  was  "subject  and  snb- 
oEdlnata  to  the  rigbts.  dalms  ami  title  of  the 


litigation  had  occurred  on  other  sections  of 
the  railway  line  In  that  neighborhood,  and 
"that  sometimes  the  railroad  company  wins 
and  sometimes  loses."  That  defendant  bad 
notice  tbat  some  portion  of  the  tract  It  was 
bargaining  for  was  occupied  and  claimed  as 
a  railroad  rl|^t  of  way  Is  beyond  question. 
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That  such  claim  extended  from  the  railway 
track  to  the  line  of  fence  was  snggestlvely 
apparent.  The  only  reasonable  conclusion  Is 
that  both  parties  to  the  transaction  under- 
stood that  the  disputed  strip  was  Included 
In  the  conveyance,  as  It  had  been  In  the 
several  previous  deeds  In  the  chain  of  title, 
to  pass  to  the  grantee  any  Interest  that  might 
be  maintained  against  the  railroad  company, 
but  with  full  knowledge  of  the  railway's 
possession  and  subject  to  any  valid  claim  it 
might  have. 

12, 3J  The  theory  upon  which  the  trial 
court  made  Its  findings  In  favor  of  defendant, 
namely,  tbat  the  inclusion  of  the  entire 
acreage  In  this  conveyance  was  the  result  of 
the  mutual  belief  of  both  parties  to  the 
transaction  that  plaintiff  had  an  undisputed 
title  to  this  right  of  way  strip  dearly  cannot 
be  maintained,  and  upon  no  other  theory 
presented  by  the  facts  or  the  findings  can 
the  defendant  defeat  plaintiff's  action  or 
recover  on  its  cross-complaint  Fraud  Is  not 
allured  in  the  pleadings,  and  the  defendant  at 
.least  had  soffldent  notice  of  the  railroad's 
right  of  way  to  put  It  on  Inquiry.  Indeed, 
it  knew  ot  the  adverse  claim  to  some  portion 
of  this 'tract,  aod  the  duty  was  imposed  upon 
It  to  make  Inveatigatloii  as  to  ttie  extent  of 
the  railroad's  rights. 

[41  That  the  deed  to  defendant  calla  for 
this  200-foot  Btr^  Is  tmdi^ted.  trat  It  is 
equally  clear  tiiat  the  grantor  knew  that  It 
did  not  have  title  thereto,  m  at  least  that 
the  railroad  company  was  occupying  and 
claiming  it  adversely,  and  the  grantee  was 
aware  that  at  leaat  some  portion  of  ttie  strip 
was  claimed  and  occupted  1^  ttie  railroad  as 
a  right  of  way.  Even  flie  act  of  Gongresf 
under  which  the  200  feet  of  land  claimed  b3 
the  railway  company  was  granted,  being  a 
public  statute,  was  constmctlTe  notice  to 
both  parties  of  tiUs  adverse  claim.  Central 
Pac.  Ry.  Co.  T.  Droge^  171  Cat  32,  42.  151 
Fac.  663. 

[6]  Eliminating  the  findings  of  mutual  mis- 
take, and  any  question  of  fraudulent  mis- 
representation, or  express  covenants  of  title, 
and  the  ai^llcatlon  of  the  rule  of  caveat 
emptor  becomes  too  plain  to  require  argu- 
ment or  authority.  The  general  rule  applica- 
ble is  stated  in  89  Cyc  ih  1252,  as  follows: 

"It  is  wen  settled  that,  in  the  absence  of  frand 
or  an  agreement,  express  or  implied,  for  a  good 
or  particular  title,  a  porchater  of  land  buya  at 
his  peril,  and  is  bennd  to  look  to  the  title  and 
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competency  of  the  vendor.  Therefore  a  par- 
chaser  cannot  rescind  on  the  ground  that  be 
was  mistaken  as  to  Us  vendor's  title.  Bat 
where  both  parties  are  under  a  mistake  as  to 
the  vendor's  title,  equity  win  relieve  tlw  pnr- 
cbaser  from  the  contract" 

[8]  The  most  that  can  be  said  In  support 
of  defendant's  case  here  Is  that  the  plaintiff. 
Its  vendor,  r^resented  tbat  it  had  title  to 
this  disputed  strip;  but  In  the  face  of  the 
fact  that -both  parties  to  the  transaction  bad 
knowledge  of  the  adverse  claim  and  posses- 
sion of  the  railroad  company,  this  representa- 
tion becomes  a  mere  stotement  of  opinion 
as  to  the  legal  effect  of  the  adverse  claim. 

"Mere  expressions  of  opinion  as  to  tiie  suffi- 
cien<7  of  the  title,  when  tiie  means  of  Informa- 
tion are  equally  accessible  to  both  parties,  or 
the  same  facta  are  within  the  knowledge  of  both 
parties,  and  when  no  confidential  relation  exists 
between  them,  do  not  constitute  fraud  or  de- 
ceit apon  the  part  of  the  vendor.  It  is  a  mere 
statement  of  opinion,  and  does  not  justify  the 
party  to  whom  the  statement  la  made  in  rely- 
ing thereon."  Choato  v.  Hyde,  120  Cal.  680, 
62  Pac.  118;  Noonnan  v.  Batter  County  Land 
Co..  81  CsL  It  22  Pac  616,  6  U  B.  A.  219; 
Rheingana  r.  Smith,  161  Cal.  862,  Fftc. 
494,  Ann.  Cas.  1918B,  1140. 

IT]  If  defendant  was  misled  In  entering 
into  tills  purchase,  it  was  not  because  of  any 
mistake  as  to  the  acreage  of  the  tract  It  is 
not  disputed  that  the  deed  purported  to  con- 
vey the  entire  22^  acre^t  bargained  for. 
The  mistake,  if  any,  was  as  to  the  ttUe  to 
the  strip  lu<iaded  in  tiie  railroad*s  rl^t  of 
way,  and,  as  has  heoi  pointed  out,  both 
parties  were  in  possession  of  the  facto  whi(ih 
showed  that  plaintiff's  claim  of  title  was  at 
least  doubtful  and  its  representation  of  own- 
ership merely  matter  of  opinion. 

The  undisputed  facts  in  this  case  clearly 
Indicate  that  the  conveyances  of  this  strip 
by  the  owners  of  record  through  a  considera- 
ble chain  of  title  were  accepted  with  knowl- 
edge of  the  adverse  claim  of  the  railroad, 
and  the  defendant  here  in  Its  turn  took  a 
sporting  chance,  which  It  confessedly  thought 
at  the  time  of  the  purchase  was  good,  that 
the  railroad's  tiUe  could  be  defeated.  Under 
such  conditions  It  cannot  avoid  Its  liability 
for  the  purchase  price. 

The  Judgment  is  reversed. 

Wa  concur:  ANOELLOTTI,  C  J.;  LEX- 
mut,  34  WIIAUB,  J.;  LAWLOB,  J. 
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STANDARD  LUMBER  CO.  v.  MADARY'8 
PLANING  MILL  ct  ftL    (CW.  2337.) 

(DUbdet  Oonrt  of  Appeal,  Third  District,  Oal- 
ifornift.  Aag.  30,  1921.) 

1.  TretpMt  «B»IO— PaUlo  right  to  use  rail- 
road «par  doM  not  carry  right  of  access  over 
adjoining  land. 

Tbe  right  of  the  public  to  the  use  of  a  spar 
track  of  a  railroad  does  not  carry  with  it  the 
right  of  access  thereto  over  an  adjoining  own- 
er's lands  not  dedicated  to  public  uae. 

2.  taJnoUon  ^12— Not  rafnsod  for  Injury  ao- 
complishod  where  oontlnnatloii  threatened. 

Injunction  will  not  be  refused  because  In- 
jury has  been  accomplished  where  apparent 

coutinaation  is  threatened. 

3.  Injunollofl  «s» 1 35— Granting  tOHporary  In- 
innctlon  largely  discretionary. 

The  granting  of  a  temporary  injonctlon  is 
largely  discretionary. 

Appeal  from  Superior  Oourt,  l^nmne 
Connt?;  &.  W.  Nieol,  Judga 

Action  by  the  Standard  Lumber  Company 
against  Madaiy'a  nanlns  Mill  and  others. 
From  an  order  granting  a  temporary  Injunc- 
tion, defendants  appeal.   Order  affirmed. 

J.  G.  Webster  and  J.  T.  B.  Wame.  both  of 
Sonora,  tor  appellants. 

Morrison,  Dunne  &  Brobeck,  of  San  Fran- 
cisco, and  J.  B.  Onrtln,  of  Sonora,  for  re- 
spondent. 

FINCH,  F.  J.  This  is  an  aroeal  from  an 
order  granting  a  temporary  Injunction.  The 
Sugar  Pine  Railway  and  a  spur  tx&ck 
therefrom  run  throng  plaintiff's  land. 
Indnded  in  said  land  and  line  between  tbe 
^ur  txaftk  and  plalnttlTs  east  boundary 
line  is  a  triangular  pared  about  400  feet 
long  from  north  to  south  and  60  feet  wide 
at  the  north  side.  The  land  immediately 
east  of  the  triangle  belongs  to  the  railway 
company.  X^m  the  southerly  point  of  the 
triangle  for  about  200  feet  In  a  northerly  di- 
rection along  the  west  side  of  the  spur  track 
are  sUds  for  the  purpose  of  loading  lumber 
oa  cars.  These  skids  seem  to  cover  an  area 
80  OT  more  feet  in  width.  The  plalntUTs 
east  bonndary  line  runs  diagonally  through 
the  space  occui^ed  by  the  skids,  somewhat 
less  than  half  of  such  area  being  on  the 
plaintifTs  land. 

[1]  Appellants  state  that  the  land  wblcli 
the  defendants  are  enjoined  from  using  had 
"become  subject  to  the  use  of  a  common  car- 
rier of  freight,  the  Sugar  Pine  Railway  Com- 
pany and  its  Bhlppers."  Defendant  Madary, 
in  his  affidavit  in  oppoiltlon  to  the  motion 
for  a  temporary  injunction,  states  that  for 
more  than  four  years  "said  lauds  have  beoi 
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•  •  •  used  under  daim  of  right,  by  the 
Sugar  Pine  Railway  Company,  a  common 
carrier,  tot  Its  spur  track  and  for  loading 
fadlltles  to  permit  defendants,  as  shippers 
of  lumber,  to  load  tfa^r  cars  for  shipment" 
This  evidence  Is  contradicted  by  that  of  the 
plaintiff.  D.  H.  St^nmetz,  secretary  and 
general  manager  of  tbe  plaintiff,  testified 
that  three  or  four  diffa«nt  men  were  given 
personal  permission  by  plalntUC  to  use  its 
lands  and  the  ekldway  for  tbe  purpose  of 
loading  cars,  but  that  such  permits  had  been 
revoked;  and  that,  during  the  year  1919, 
Madary's  planing  mill  used  part  of  said 
lands  of  plaintiff,  but  without  "right  or  per- 
mlfflion  or  authority  so  to  do."  If  the  evi- 
dence produced  by  plaintiff  Is  true,  and  for 
the  purposes  of  this  ajHKal  It  must  be  taken 
as  true,  then  the  principle  announced  in 
Southern  California  Railway  Go.  v.  Slauson, 
138  CaL  342,  71  Paa  862,  94  Am.  St  Rep. 
58,  and  Gumsey  v.  Northern  California 
Power  Co.,  160  Cal.  699,  117  Pac.  906,  36  I* 
R.  A.  (N.  S.)  185,  cited  by  appellant  has  no 
application.  The  right  of  the  public  to  the 
use  of  the  spur  track  does  not  carry  with  it 
the  right  of  access  thereto  over  the  ^aintUTs 
lands  not  dedicated  to  a  public  nae. 

[2]  It  is  c<mtended  that  any  damage  to 
plaintUTs  land  was  snffered  prior  to  the  com- 
mencement of  the  action,  and  that  therefore 
the  ];daintlff  was  not  entitled  to  an  injnne> 
tlon.  As  said  In  Smithen  t.  Bltcb,  82  OaL 
IBS,  22  Pac  936: 

TFhe  erldenee  indicated  that  tiie  trespasses 
already  committed  woidd  probably  be  repeated 
Indefinitely,  and  to  avoid  a  multiplicity  of  ac- 
tions, for  damages,  and  perhaps  breaches  of  the 
peace,  an  lojunction  was  called  for  and  properiy 
awarded."* 

A  trespass  of  a  continuing  nature  may  be 
enjoined.  Kellogg  v.  King,  114  Cal.  378,  46 
Paa  166,  55  Am.  St.  Rep.  74 ;  United  Rail- 
roads V.  Superior  Court  IH  OaL  aH,  16B 
Pac.  463. 

"It  is  almost  axiomatic  to  say  that  an  in- 
junction against  a  continuing  trespass  will  not 
be  denied  merely  because  acts  of  trespass  ac- 
tually have  been  accomplished."  Farrel  v.  City 
of  Ontario,  86  Cal.  App.  764, 173  Pee.  892. 

It  may  be  forthar  stated,  in  support  of  the 
holding  of  the  trial  court  that  the  plalndfl 
Introduced  evidence  to  the  effect  that  it  had 
a  million  feet  of  lumber  ready  for  shlpmoit 
and  needed  all  of  said  lands  for  its  use  in 
handling  and  shipping  such  lumber,  and  that 
the  use  of  said  lands  by  the  defendants  would 
prevent  the  plaintiff  from  using  the  same 
and  shipping  such  lumber.  It  was  also 
shown  that  there  is  another  spur  track  on 
the  opposite  side  of  the  main  Una  aTallahle 
for  the  use  of  the  defendants. 

[S]  The  granting  of  a  temporary  injunc- 
tion is  larg^y  in  tbe  discretion  of  the  trial 
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court,  and  th&ce  1m  nothing  In  the  record  to 
indicate  an  abuse  ot  ancb  discretion. 
Ihe  order  appealed  from  La  affirmed. 

We  concur:  BDBNBTT,  J.;  HABT-,  J. 


PEOPLE  v.  SPENCER.   (Cr.  57S.) 

(Dlatrlet  Conrt  of  Appeal.  Third  District,  Cal- 
ifornia.   Ans.  23,  1921.) 

1.  Larosny  <^S— Intoxloatlifl  llqiera  lot  tt* 
subject  of  larceny. 

Intoxicating  liquor  manufactnred  for  bev- 
erage purpoees  after  Const.  U.  S.  Amend.  18, 
lias  taken  effect  cannot  be  the  subject  of  lar- 
ceny, since  such  liquor  cannot  In  legal  contem- 
plation be  property,  inasmuch  as  there  cannot 
be  ownership  thereof,  in  view  of  Volstead  Act 
of  the  United  States  and  Civ.  Code,  {  654. 

2.  Burglary  ^2  —  One  wbo  ontsrs  balldlog 
with  Intent  to  take  Intoxlcatlnfl  llqaor  oaniot 
bo  eoBVieted  of  burglary. 

One  who  entered  building  with  the  intent  to 
take  intoxicating  liquor  which  bad  been  manu- 
factured for  beverage  purposes  since  Const  U. 
8.  Amend.  IS.  has  taken  effect  is  not  guilt? 
burglary,  since  the  liquor  is  not  in  legal  con- 
templation property,  inasmuch  as  it  is  not  sub- 
ject to  ownership,  in  view  of  the  Volstead 
Act  of  the  United  States  and  Civ.  Code,  1 654. 

3.  Borolary  «»23— lifoniatloB  aasd  aot  d*> 
Borfbe  particular  property  dofeadaat  Intead- 

ed  to  steal. 

Information  charging  burglary  need  not  de- 
scribe the  property  which  defendant  intended 
to  steaL 

Appeal  from  Superior  Court,  Ifendodno 

County;  H.  3.  Preston,  Judge. 

Annet  Spencer  was  accused  by  informa- 
tion of  the  crime  of  burglary  with  intent 
to  steal  intoxicating  liquors,  and  from  order 
sustaining  demurrer  to  the  information,  the 
PeOKde  appraL  Amrmed. 

V.  S.  Webb,  Atty.  Gen.,  and  J.  Gfaas.  Jones. 
Deputy  Atty.  Gen.,  for  the  People. 

Charles  Kaacb,  of  Ukiah,  for  respondent 

BART,  J.  The  defendant  was  accused  by 
an  Information  filed  by  the  district  attorney 
of  Mendocino  county  In  the  superior  court 
of  said  county  of  tiie  crime  of  burglary. 

The  defendant  demurred  to  the  informa- 
tion on  the  grounds:  (1)  That  said  informa- 
tion does  not  state  facts  sufficient  to  c(m- 
stltute  a  public  olfense;  (2)  that  said  In- 
formation contains  matters  which,  if  true, 
would  constitute  legal  bar  to  the  prosecuUon 
of  said  offense.  The  demurrer  was  Buataiu- 
ed,  and  the  informatiou  thereupon  dismissed. 
The  people  appeal  from  the  Judgmeait  of 
dismissal  after  demurrer  sustained. 

The  charging  part  of  the  Information  reads 
as  follows: 


"That  the  said  defendant,  Annet  Spencer,  on 
the  19th  day  of  Febniary,  A.  D.  1^1,  at  the 
said  Mendocino  eountr,  state  of  California,  and 
before  the  filing  of  Uils  information,  did  then 
and  there  wUlfidly,  unlawfully,  and  burglarious 
ly  enter  the  outhouse  of  «ie  Lorenzo  Albonico 
at  the  ranch  of  said  Lorenzo  Albonico,  about 
I'hi  miles  east  of  the  town  (tf  Covdo,  in  said 
county,  with  the  intent  i^en  and  there  and 
therein  to  steal,  take,  and  carry  away  certain 
intoxicating  liquor,  to  wit,  wine  containing 
more  than  ^  of  1  per  cent  by  Tolume  of  al- 
cohol, said  wine  having  been  manufactured  since 
January  20,  1021,  for  beverage  purposes  of 
the  value  of  less  than  $50  and  more  than  f  1 
lawful  money  of  the  United  States  of  Ameri- 
ca and  of  the  personal  property  of  one  Lor- 
enxo  AlboniGO,  contrary,"  etc. 

The  ttieory  upon  which  the  demurrer  was 
sustained  by  the  court  below  and  upon  which 
InslBtence  upon  an  affirmance  of  the  judg- 
ment Is  urged  in  this  court  is  that  the  article 
wbldi  tbe  Information  charges  that  the  de- 
fendant entered  the  building  with  the  intenb 
to  steal  is  not  prop^ty  <a  a  Qilng  of  vaiae 
and  ctmseattently  Is  not  a  subject  of  larceny. 
TbiB  theory  Is  founded  npw  Uie  provisions 
ot  tbe  act  of  Congress,  known  as  the  Vol- 
stead Act  (41  Stat  309),  which  was  enacted 
for  the  purpose  of  properly  ^forcing  or  of 
facilitating  the  proper  enforcemenb  through- 
out the  United  States  of  tbe  provisions  of 
tbe  Eli^teentb  Amendment  of  tbe  federal 
Constitution,  prohibiting  the  manufacture, 
sale,  transporatUm,  ponessloii,  etc.,  <tf  tntoxi- 
catiing  liquors. 

Under  the  provtslons  of  said  act  any  liq- 
uors which  contain  one-half  of  1  per  centum 
or  more  of  alcohol  by  volume  to  be  used  as 
bev^ges,  come  wlUiin  tbe  ban  of  the  stat- 
ute. It  will  be  noted  that  the  Information 
in  this  case  alleges  that  the  wine  whldt  tlie 
defendant  is  <^arged  with  having  stolen  con- 
tained more  than  one-half  of  1  per  cent 
by  volume  of  alcohol  and  that  tbe  same 
bad  been  manufactured,  for  beverage  pur* 
poses,  since  January  20,  1921. 

Section  8351b  of  said  act  as  the  same  has 
been  codified  (Barnes'  Federal  Ood^  1921 
Supplement),  provides  that — 

"No  person  shall  on  or  after  the  date  when 
the  Ei^teenth  Amendment  to  tbe  Constitution 
of  the  United  States  goes  into  effect  mannfac- 
ture,  sen,  barter,  transport  Import  export  de- 
liver, furnish  or  possess  any  intoxicating  liquor 
except  as  authorized  in  this  act  •  •  • " 

Section  8351t  of  the  same  act  declares  that 
any  room,  bouse,  building,  or  other  struc- 
ture, where  intoxicating  liquor  is  manufac- 
tured, sold,  keptv  or  Inrtered  in  ,vlolati(m  of 
this  title,  etc.,  is  a  common  nuisance  and 
annexes  a  penalty  for  the  maintenance  of 
such  nuisance. 

Section  6362.  among  other  things,  prorldeB: 

"It  shall  be  unlawful  to  have  or  poeecBs  any 
liquor  or  property  deeigDed  for  the  manufac- 
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tare  of  Uqaor  tateoded  for  use  In  vlt^tiiif  tUa 
title  or  which  has  been  ao  need,  ud  no  proper-. 
tj  right  shall  eidst  in  taxj  such  Uqum  or  prop- 

It  la  clear,  from  the  foregoing  provisiona 
of  the  Yolatead  Act,  that  Intoxicating  lienors 
are  not  property  within  the  meaning  of  the 
law.   dr.  Code,  |  654.  Said  section  reads: 

TThe  ownership  of  a'  thing  Is  the  right  of  one 
or  more  persons  to  possess  and  nse  It  to  the 
exclusion  of  others.  In  this  Code,  the  thing  of 
whkdi  there  may  be  ownership  ia  called  prop- 
•rtr." 

[1]  It  Is  obvious  that  tiiere  cannot  be  un- 
der the  law  as  it  exists  to^ay  in  this  country 
an  ownership  of  intoxicating  liquors  man- 
ufactured for  beverage  purposes  since  the 
enactment  of  the  Volstead  Act,  and  mani- 
festly, if  there  cannot  be  an  owneiship  of 
such  liquors,  they  cannot  be  In  legal  con- 
templation property.  It  necessarily  follows 
that  the  charge  of  larceny  cannot  be  pred- 
icated of  the  act  of  talcing  intoxicating 
liquors  by  <ma  from  the  possesion  ot  an- 
other. 

[2]  It  Is  true  that  the  gist  of  the  crime 
of  burglary  is  the  entering  of  a  building 
with  the  intent  to  commit  either  grand  or 
petit  larceny  or  other  felony,  and,  although 
no  property  may  be  taken  by  a  person  so 
entering  a  building  or  other  felony  committed 
therein,  the  crime  Is  nevertheless  consum- 
mated npon  an  entry  of  the  building  being 
effected  witb  the  intent  to  commit  any  of  the 
crimes  mentioned  in  the  statute.  The  de- 
scription.or  specific  mention  In  this  case  pf 
the  particular  property  which  the  defendant 
entered  the  building  with  Intenb  to  steal  ia 
evidentiary,  wholly  surplusage,  and  unneces- 
sary to  incorporate  into  that  pleading,  and 
it  seems  to  us  that  the  district  attorney  has 
thus  "surplusaged"  himself  out  of  court  in 
this  case,  for,  tiavlng  alleged  in  the  informa- 
tl<Hi  that  the  defendant  entered  the  buUdlng 
with  the  intent  to  steal  the  particular  prop- 
erty described  thOTeln,  we  are  autdiorlzed 
to  assume  that  he  could  only  support  the 
charge  so  preferred  by  evidence  showing  that 
the  defendant  did  enter  the  building  with  the 
Inbent  to  steal  the  wine  that  was  stored 
therein,  and  with  no  intent  to  steal  any 
other  property  which  might  be  In  said  build- 
ing; in  other  words,  we  have  a  right  to  as- 
some  from  the  nature  of  the  averments  of 
the  information  that  the  district  attorney 
thus  purpos^y  restricted  himself  t»  the  right 
to  prove  the  case  by  showing  that  the  Intent 
of  the  defendant  in  entering  the  building 
was  only  to  take  the  wine,  and  this  probably 
for  the  reason  that  the  evidence  available 
to  him  to  establish  the  allegations  of  the  in- 
formation would  and  in  fact  could  only  show, 
if  anything  at  all,  that  the  defendant  entered 
the  building  with  the  Intent  to  take  no  other 
article  therefrom  than  the  viae  which  was 
stored  or  kept  therein.   This  being  so,  the 
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defendant  could  not  be  guilty  of  the  crime  of 
burglary,  since,  as  we  have  above  suggested^ 
wine  or  other  Intoxicating  liquors  which 
come  within  the  prohibition  of  the  Eight- 
eenth Amendment  and  the  Volstead  Act, 
not  being  property,  cannot  be  the  subject  of 
larc«iy.  Althou^  a  person,  himself  having 
no  right  to  its  possession,  may  intend  to  and 
In  fact  take  Intoxicating  liquor  from  the  pos- 
session of  another,  he  cannot  be  proceeded 
against  either  criminally  or  dvUly  because 
of  such  Intent  or  of  the  taking  thereoJL 

The  soundness  of  the  foregoing  views 
would  seem  to  be  unquestionable;  yet  we 
are  not  without  authority  for  their  sui^rt 
in  People  v.  Garldls.  29  CaL  App.  166,  161 
fac.  1061,  the  defendant  was  diarged  by  an 
information  with  the  crime  of  grand  larceny 
in  that  he  had  feloniously  stolen  and  taken 
from  another  person  a  certain  lottery  ticket 
of  a  certain  lottery  comiHiny.  A  demurrer  to 
ttie  Infonnatton  was  sustained  upon  the 
ground  that  the  facts  stated  therein  did  not 
constitute  a  public  offense,  "In  the  particular 
that  It  affirmatively  appeared  that  the  sub- 
ject-matter of  the  alleged  larceny  had  no 
legitimate  value,"  and  the  action  was  there- 
up<»i  dismissed.  The  peoide  appealed,  and 
in  affirming  the  judgment  the  court  said: 

"The  lottery  ticket  which  was  the  subject- 
matter  of  the  larceny  charged  in  the  present 
case  had  no  relative  value  save,  as. affirmative- 
ly alleged  In  the  information,  as  the  evidence 
of  a  debt  due  from  an  enterprise  which  was 
denounced  by  law.  and  which  apparently  exist: 
ed  and  was  conducted  by  its  promoters  In  defi- 
ance of  the  law.  Pen.  Code,  g  S19  et  seq.  It 
is  a  well-settled  principle  that  an  obligation 
which  exists  in  defiance  of  a  law  which  de- 
nounces it  tuts,  in  the  eye  of  the  law,  neither 
validity  nor  value." 

In  State  v.  Lymus,  26  Ohio  St.  400,  20 
Am.  Bep.  772,  the  indictment  charged  the 
defendant  with  tbe  crime  of  Altering  a  build- 
ing In  the  nighttime  with  Intent  to  steal  a 
dog  kept  therein,  the  property  of  the  owner 
of  the  stable,  of  tbe  value  of  $25,  The  trial 
court  sustained  a  motion  to  quash  the  In- 
dictment, and  upon  appeal  the  Supreme 
Court  said,  In  upholding  the  Judgment,  that 
under  the  laws  of  the  state  of  Ohio  a  dog 
was  not  property  and  therefore  could  not 
be  the  subject  of  larceoy.  The  court  fnrttaar 
said: 

"It  will  be  time  enough  for  the  courts  to  osy 

that  a  dog  is  the  subject  of  larceny  when  the 
lawmaking  power  of  the  state  has  so  declared. 
'Constructive  crimes  are  odious  and  danger- 
ous.' "  Findlaj  r.  Bean,  8  Serg.  &  Bawle  (Pa.) 
571. 

Parenthetically  we  may  observe  that  in 
this  state  dogs,  in  derogation  of  tbe  common- 
law  rule,  are  declared  to  be  personal  prop- 
erty, "and  their  value  Is  to  be  ascertained 
In  the  same  manner  as  the  value  of  otb^ 
propraty,"   Fen.  Code,  |  ^JL 
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There  are  other  oues  to  the  same  effect 
as  the  abore,  bat,  as  before  stated,  the  prop- 
osition seems  to  be  so  dearlr  tenable  that 
further  dtatlons  are  deemed  unnecessary. 

[S]  It  mar  be  suggested  that  Oie  district  at 
tomey,  U  be  omc^Ted  it  prop^  or  neces- 
sary to  name  the  spedfie  property  whidt  the 
accused  mtered  the  building  with  ttie  In- 
tent to  stttU  coold  have  mentioned  the 
bottles  or  oUier  Tesaela  containing  the  vine, 
ai^  thns  bare  described  what  in  law  Is  prop- 
erty and  subject  to  aspcurtatlon.  Bnt.  be  that 
as  it  may,  the  judgmmt,  for  the  reasons 
herein  given,  diould  be  affirmed;  and  it  Is 
BO  ordered. 

We  concur:  FINOH,  R  J.;  BCBNETT,  J. 


NORRIS  V.  CAMPBELL  ELECTRIC  CORPO- 
RATION et  al.   (Civ.  3878.) 

(District  Court  of  Appeal,  First  District,  Di- 
▼Ision  2,  California.    Aug.  23,  1921.  Be- 
hearing  Denied  Sept.  20,  1921.) 

1.  Appeal  and  error  ^:>880(2)— Error  la  flad- 
l9B  as  to  common  owsershlp  of  dsfeadast  oor> 
porations  held  available  only  to  those  with 
which  plaintiff  had  no  oontraet 

Though  a  finding  of  the  court,  in  an  action 
against  two  manufacturing  corporatioiis  and  a 
sales  corporation  to  recover  commissions  due 
under  a  contract  with  the  latter  for  the  sale 
of  products  of  the  former,  that  all  three  cor- 
porations were  owned  and  operated  by  the  same 
persons,  and  that  plaintiff's  serrices  were  ren- 
dered at  the  request  of  all,  was  not  supported 
by  the  evidence,  anch  error  was  available  on 
appi.al  only  to  the  manofaetoring  corporations, 
with  which  the  evidence  showed  plaintiff  had  no 
contractual  relations. 

2.  Work  and  labor  0=»22— Complaint  for  serv. 
loss  snder  express  promise  held  snffldent. 

In  an  action  to  recover  commiasions  on 
sales,  the  complaint,  alleging  that  defendants 
were  indebted  to  plaintiff  for  services  rendered 
at  their  special  instance  and  request,  bdng  in 
the  form  of  a  common  count  for  services  ren- 
dered under  an  express  promise  to  pay  there- 
for, was  sufBcient  on  demurrer. 

3.  Prinelpal  and  agent  «=»89(4i/2)-^anufao- 
tsring  oorporatlons  sad  sales  agent  propsrly 
Joined  In  asUon  te  raoover  oommlsstons. 

la  an  action  to  recover  commissions  due 
on  a  contract  with  a  sales  corporation  for  the 
sale  of  products  of  two  manufacturing  corpo- 
rations, for  which  it  was  sales  agent,  all  three 
corporationa  were  properly  joined  as  johit 
debtors. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsoo;  BL  P.  Shwtall, 
Jndge. 

Action  by  <3eorg8  F,  Norrls  against  the 
Campbell  Blectric  Corporation  and  others. 


Jndgmoit  for  ^alnttff,  and  defendants  ap> 
peaL   Affirmed  in  part 

Arthur  H.  Barendt,  of  San  Frandsoo,  for 

appellants. 

Louis  B.  Brownstone  and  Louis  E.  Good- 
man, both  of  San  Francisco,  for  respondent. 

LAEf  GDON,  P.  J.  This  action  Is  to  recover 
money  alleged  to  be  due  the  plaintiff  as  com- 
mlssion  on  sales  of  X-ray  equipment  and  sim- 
ilar articles  manufactured  and  sold  by  the 
defendant  corporation&  PLaintlfr  alleged 
that  each  of  the  defendants  was  a  corpora- 
tion organized  under  the  laws  of  a  state  other 
than  California;  "that  within  two  yean 
last  past  the  said  defendants  became  Indebted 
to  plaintiff  in  the  sum  of  $4,832.43  for  serv- 
ices rendered  to  said  defendants  by  plaintiff 
at  said  defendants'  spedal  Instance  and  re- 
quest. In  the  sale  of  merchandise  for  said 
defendants." 

It  Is  then  alleged  that  a  portion  of  said 
sum  has  been  paid  and  that  there  ranalns 
due  and  unpaid  (he  sum  of  $1,566.54,  for 
which  sum  judgment  Is  prayed.  A  J<Ant  judg- 
ment was  rendered  against  the  defendants 
for  the  mm  of  $1,291.15,  from  which  tbesy 
appeal. 

Respondent  Justifies  the  Joint  judgment 
rendered  In  this  case  by  the  finding  of  the 
trial  court: 

"That  the  defendants  herein,  wbUe  organised 
as  three  distinct  corporate  entities,  are  owned 
by  and  operated  by  Uie  same  persons  and  have 
the  same  officers  and  the  same  place  of  business 
in  Lynn,  Mass.,  and  the  services  rendered  by 
the  plaintiff  herein  were  rendered  to,  for,  and 
at  the  request  <tf  an  of  said  three  defendant 
eotporationa." 

That  finding  is  atta<M  by  tlie  appellaats 
as  being  unsustained  by  the  evidence.  The 
tesUmwy  of  the  plaintiff  regarding  at  least 
one  of  the  defoidantn,  Yacnum  Glass  Com- 
pany, is  so  vague  and  nnaaHsftictoiy  as  to 
give  it  Uttlft  value  as  evidence.  The  record 
contains,  then,  practically  nndl^mted,  the 
following  testimony  of  Fred  B.  Oampb^ 
the  treasnrer  of  all  Uiree  corporaticms  de- 
fendant, and  the  only  officv  oommon  to  the 
three  corporations: 

"The  Campbell  Blectric  Company  was  incor- 
porated In  1909  for  the  purpose  of  manufactur- 
ing X-ray  and  electro-medical  and  other  elec- 
trical apparatus  with  factory  and  offices  in  tiie 
Keith  Bldg.,  at  B4  Central  Square,  loim.  Mass. 
The  Tacunm  Glass  Ompany  was  incorporated 
in  1909  for  the  purpose  of  manufacturing  in- 
candescent lamps.  X-ray  tubes  and  electro-med- 
ical glassware,  and  took  up  its  quarters  in  the 
Fabens  Building  at  816  Union  street,  Lynn, 
Mass.  In  the  year  1912  the  Vacoum  Glass 
Company  sold  its  machinery  for  the  manufac- 
ture of  incandescent  lamps,  but  continued  the 
manufacture  of  X-ray  tubes.  In  1913  the 
Campbell  Blectric  Company  bought  a  large 
fketcwy  building  at  17  Stewart  street,  and 
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moved  its  guartera  from  the  Keith  Building  in 
Central  Square  to  the  bQildins  at  17  Stewart 
street.  At  the  same  time  the  Vacuum  Qlaaa 
Company  was  rented  arnaH  quarters  in  the 
tmiWiic  at  17  Stewart  street,  to  which  its  mm- 
dUnery  for  the  mannfacture  of  X-ray  tabes 
was  removed,  and  where  It  mannfactureB  in 
entirely  separate  quarters  from  the  Campbell 
Electric  Company  or  the  Campbell  Electric 
Corporatfon." 

It  also  appears  by  the  testimony  of  the 
same  witness  tbat  the  Campbell  Electric 
Corporation  was  Incorporated  In  1917  for  the 
purpose  of  selling  the  Campbell  Electric  Com- 
pany's apparatus  and  supplies,  and  maintains 
entirdy  separate  qnarters  from  either  of  the 
other  two  defendants,  and  has  Its  ow?  oorps 
of  clerks  entirely  distinct  from  the  Campbell 
Electric  Company  or  Yacunm  Glass  Com- 
pany. The  list  of  directors  of  the  Campbell 
Electric  Corporation  la  furnished,  and  Mr. 
Campbell  stated,  in  answer  to  interrogatories, 
tbat  "none  of  these  directors  except  myself 
were  officers  of  either  the  Campbell  Electric 
Company  or  Vacuum  Glass  Company,  and 
none  ot  than  except  myself  were  identified 
In  any  way  with  the  Campb^l  Electric  Com- 
pany or  Vacuum  Glass  Company." 

[1]  There  is  no  evidence  to  support  the  por* 
tlon  of  the  finding  rdatlng  to  tile  ovniershlp 
of  the  three  corporations  and  no  Ingniry  was 
made  as  to  that  fact  Though  the  finding  as 
a  whole  is  not,  therefore,  supported  by  the 
evidence,  the  error  is  available  on  this  appeal 
only  to  the  Campbell  Electric  Company  and 
the  Vacuum  Glass  Company.  The  evidence  is 
without  coufiict  that  plalntlfiT's  services  were 
rendered  under  contracts,  both  written  and 
oral,  with  the  Campbell  Electric  Corporation, 
which  was  the  sales  agent  for  the  products 
of  the  other  concerns,  and  that  plaintiff  had 
no  contractual  relations  with  the  other  cor- 
porations. The  written  contract  of  the  plain- 
tiff with  the  Campbell  Electric  Corporation 
provided  for  payment  of  commissions  to  the 
plaintiff  of  33%  per  cent,  on  all  goods  sold, 
with  certain  exceptions.  Payments  of  such 
commissions  were  to  be  made,  not  only  on 
cash  sales,  but  as  to  all  sales  which  were 
made  on  instullmeots  and  where  notes  were 
accepted  in  part  payment,  the  agent  was  to 
be  paid  a  portion  of  the  cash  actually  re- 
ceived until  two-thirds  only  of  the  commis- 
sion had  been  paid.  The  remaining  one-third 
was  to  be  held  by  the  company  until  the  cus- 
tc«ner  had  made  final  payment.  The  oral 
contract  for  the  sale  of  the  products  of  the 


Vacuum  Glass  Company  was  Indefinite  as  to 
the  manner  of  payment  of  commissions,  but 
throughout  the  ^tlre  transactions  the  plain- 
tiff was  led  to  believe  that  he  was  dealing 
with  the  corporation  upon  the  same  terms  as 
those  specified  In  the  written  contract.  AH 
correspondence  and  orders  covering  the  prod- 
ucts manufactured  by  either  the  Campbell 
Electric  Company  or  the  Vacuum  Glass  Com- 
pany were  sent  by  plaintiff  to  the  Campbell 
Electric  Corporation  and  the  orders  were 
filled  without  question. 

The  trial  court  found  that  the  services  had 
been  rendered  as  alleged  In  the  complaint, 
and  that  the  commission  due  and  unpaid 
thereon  was  $2,294,16.  It  also  found  that 
there  was  no  open  and  mutual  book  account 
existlng'between  plaintiff  and  any  of  the  de- 
fendants as  alleged  in  the  cross-complaint  of 
the  Campbell  Electric  Corporation,  and  that 
plaintiff  was  not  Indebted  to  any  of  the  de- 
fendants as  claimed  in  said  cross-complaint 

[2, 3]  It  is  strenuously  argued  that  the  com- 
plaint Is  Insufficient  and  that  the  demurrers 
thereto,  which  were  both  general  and  special, 
should  have  been  sustained.  The  complahit 
is  in  the  form  of  a  conmion  count  for  serv- 
ices rendered  under  an  express  promise  to 
pay  therefor.  This  form  of  pleading  has  been 
expressly  approved  In  Pike  v.  Zadig,  171  CaL 
273,  278,  1C2  Pac.  923.  The  three  defendants 
were  properly  joined  In  the  action  as  Johit 
debtors.  Pike  v.  Zadig,  supra;  Montgom«7 
V.  Dom,  26  Cal.  App.  666,  670,  145  Pac  14& 
The  demarrers  were  property  overruled. 

The  findings  are  sufficient  to  snpport  the 
Judgment  against  the  Campbell  Electric  Cor- 
poration, but  in  the  absence  of  evidence  show 
ing  that  all  three  corporations  were  in  fact 
one  concern,  the  findings  are  Inauffldent  to 
support  the  Judgment  against  the  Vacunm 
Glass  Company  and  the  Campbell  Electric 
Company. 

The  Judgment  la  so  far  as  it  denies  recov. 
ery  upon  the  cross-complaint  or  counterclaim, 
and  In  so  far  as  It  relates  to  the  defendant 
Campbell  Electric  Corporation,  is  affirmed ;  in 
so  far  as  it  relates  to  the  other  defendants 
it  is  reversed. 

The  defendants  Vacuum  Glass  Company 
and  Campbell  Electric  Company  shall  be  ea- 
titled  to  such  portion  of  the  costs  of  this  ap- 
peal as  upon  the  filing  of  the  remittitur  the 
trial  court  shall  find  they  have  expended. 


We  concur: 
NOmtSB,  J. 


SrURTBVAMT,  J,; 
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STOKES  V.  WATKIN80N.    (CIv.  S860.) 

(District  Conrt  of  Appeal,  First  District.  Divi- 
sioD  1,  Caiifornia.  Aug.  8,  1921.  Hearing 
Denied  by  Supreme  C!ourt  Oct.  6,  1921.) 

1.  Pleading  «=>l2i (4)— Denial  of  alleoation  of 
due  recordation  of  asseMment  for  want  of 
information  and  belief  insufflolent. 

In  an  action  to  foreclose  street  assesBment 
liena.  in  wliicli  plaintiff  alleged  ttie  proper  rec- 
ordation of  the  assesament,  defendant's  denial 
of  proper  recordation  for  want  of  information 
and  belief  held  insufficient. 

2.  Manldpal  corporationa  4=»483(3)— Recorda^ 
tk)n  of  assessment  In  loo*e>leaf  book  by  »n- 
perintendent  of  afreets  held  suffldent. 

Superintendent  of  streets*  recordation  of 
assessment  by  inserting  copies  of  the  originals 
in  loose-leaf  book  and  keeping  them  bo  inaert- 
ed  subject  to  public  Inspection,  held  sufficient. 

3.  Evidence  «=>344  — Copies  of  assessments 
and  warrants  oontalned  in  eertifled  reoords 
of  soperintendent  of  streett  adiBlsslble  li  lien 
foredosura  action. 

ta  an  action  to  foreclose  street  aseesament 
Uen^  copies  of  the  assessments  and  war- 
rants contained  in  the  certified  records  of  the 
snperintendent  of  streets  kM,  admissible  un- 
der Street  Improvement  Act  1911,  1  37,  and 
Code  OiT.  Fioe.  U  185B  and  1893. 

4.  Eirtienoe  «=»344— Omlasloa  of  seal  from 
oopy  of  affidavit  of  demaml  and  loipayment 
beld  Inaaterlal. 

In  an  action  to  foreclose  street  assessment 

lien,  omiasion  from  copy  of  affidavit  of  demand 
and  nonpayment  offered  by  plaintiff  of  the 
copy  of  the  notary's  s«al  held  immaterial,  where 
pleadings  admitted  that  a  proper  return  of  de- 
mand and  nonpayment  waa  made  by  plaintiff. 

6.  Minlelpal  oorporatktna  «=s5l5<l) —Omis- 
sion of  seal  from  oopy  of  affidavit  of  demand 
and  Bonp^ment  held  not  to  affaot  right  to 

foreclosure  of  lien. 

In  an  action  to  foreclose  street  asseasment 
lien,  omission  from  certified  copy  of  affidavit 
of  demand  and  nonpayment  offered  by  plaintiff 
of  the  copy  of  the  notary's  seal  held  immaterial; 
the  omission  being  a  mere  irregularity  which 
was  cured  by  Street  Improvement  Act,  1911,  S 

e.  Municipal  oorporations  «»572— Defendant's 
offer  pending  asseasment  foreiriosaro  notion 
to  pay  assessment  withont  costs  laanffielent 
to  deprive  plaintiff  of  right  to  reoover  costs. 
Defendant's  offer,  pending  action  to  fore- 
doae  Btreet  asBeasment  liens,  to  pay  the  aa- 
sessments  in  full  witiiout  the  costs  that  liad 
accrued,  did  not  deprive  the  plaintiff  of  the 
right  to  prosecute  the  action  and  to  recover 
costs  under  Street  Improvement  Act  1911,  S 
27,  and  Code  Civ.  Pro&  1  1022,  subd.  6. 

7.  Mnalelpal  ooi^oratlona  «=>474— Assessment 
tlen  will  not  be  held  void  on  the  ground  that 
proper^  not  within  the  district  was  benefited 
by  the  Improvement. 

Aasessment  liena  will  not  be  held  void  on 
the  ground  that  all  proper^  benefited  was  no^ 


embraced  within  the  Strict;  the  limits  of  tiie 

district  being  a  matter  committed  solely  to  the 
discretion  of  the  municipal  legislative  body. 

Appeal  from  Superiw  Court,  Contra  Coat& 
OouDty;  A.  B.  McEratal^  Judge. 

Consolidated  actions  by  O.  H.  Stokes 
against  Henrietta  P.  Watfeinson,  Indlrldually 
and  as  execatrlx  of  the  last  will  of  Joseph 
Henry  Tbomaa  WatUnaon,  deceased.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Wm.  T.  Kearney,  of  Richmond,  and  Ed- 
ward C.  Harrisfm,  of  San  Frandsco,  for  ap- 
pellant. 

Faulkner  &  Faulkner,  ct  San  Frauclaco, 
for  reqtondent 

RICHARDS,  J.  This  Is  an  appeal  on  the 
part  of  the  defendant  Individually  and  as 
the  executrix  of  the  last  will  of  her  deceased 
husband,  Joseph  H.  T.  Watkinson,  from  a 
Judgment  of  foreclosure  of  certain  street 
assesament  liena. 

The  property  affected  by  the  action  con- 
sisted of  a  large  number  of  lots  situate  along 
the  northeasterly  side  of  Pullman  avmue  in 
th^  dty  of  Richmond,  all  of  which  lots  be- 
longed to  the  appellant's  testator  In  his  life- 
time. The  street  improvement  In  questlrai 
consisted  of  certain  sewer  construction  work 
along  the  line  of  Pullman  avenue,  performed 
under  and  pursuant  to  the  provisions  of  the 
Street  Improvement  Act  (St  1911,  p.  730), 
approved  April  7,  1911,  and  having  its  In- 
ception In  the  month  of  August,  1914,  through 
the  passage  of  a  resolution  of  Intention  to 
make  said  improvement  by  the  council  of  the 
city  of  Richmond  on  that  date.  The  work 
proceeded  thereafter  under  said  act  until 
Its  completion,  approval,  and  acceptance  by 
the  street  commissioner  of  said  city  In  the 
month  of  March,  1915,  whereupon  the  said 
superintendent  of  streets  proceeded  to  make 
the  assessments  against  the  several  lots 
owned  by  the  defendant's  testator,  who  was 
then  still  living,  and  also  to  make  and  record 
and  deliver  the  warrants  for  each  of  said  as- 
sessments to  one  Fred  Meyers,  the  assignee  of 
the  original  contractor,  and  who,  as  such, 
was  authorl2ed  under  said  Improvement  act 
to  demand  and  receive  the  amount  due  from 
the  owner  of  the  lots  In  question  according 
to  each  of  the  assessments  levied  against 
each  of  them.  The  plaintiff  alleges  that 
such  demand  was  prasonally  made  by  said 
Meyers  upon  said  Joseph  H.  T.  Watkinson  In 
his  lifetime,  and  that  he  failed  and  refused 
to  pay  the  several  amounts  so  demanded. 
Thereafter  said  Meyers  aa^gned  to  the  jfixAn.- 
tiff  herein  all  of  his  right,  title*  and  interest 
in  and  to  the  money  due  upon  said  warrants 
and  assessments,  and  thereafter  the  said 
plaintiff  commenced  43  separate  actions  to 
fcveclose  his  assessmrat  ll«i  upon  each  sep- 
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urate  puvel  oC  land  npon  which  such  sev- 
eral QBseesments  had  been  levied.  In  each  of 
said  actions  the  plaintiff  prayed  for  an  attor- 
ne7*s  fee  of  $16,  to  whidti  he  claimed  to  be 
entitled  undw  the  tenns  of  said  improvement 
act.  together  with  costs  in  each  case.  Prior 
to  the  inc^tlon  of  these  several  actions 
Joseph  H.  T.  Watklnson  had  died,  and  his 
widow.  Hoirietta  P.  Watklnson,  had  succeed- 
ed to  his  Interest  In  said  several  tracts  of 
land  and  had  been  duly  appointed  uecutrix 
ot  his  will.  She  was  therefore  made  tndlvid- 
nally  and  as  such  ezecntrlx  the  defendant 
In  said  several  foreclosure  suits,  and  upon 
her  motion,  after  the  Institution  thereof,  the 
court  in  which  said  actions  were  pending 
ordered  a  consolidation  of  them,  whereupon 
the  plaintiff,  while  objecting  to  said  order, 
complied  with  the  same  by  filing  a  supple- 
mental complaint  in  whldi  all  of  said  actions 
were  consolidated,  and  In  whldi,  In  asking 
for  a  foreclosure  of  said  liens,  the  plaintiff 
prayed  for  a  reasonable  allowance  of  coun- 
sel fees  and  for  his  costs.  Upon  the  trial 
of  these  actions,  as  thus  consolidated,  the 
court  decreed  a  foreclosure  of  said  liens, 
and  in  the  matter  of  counsel  fees  allowed  the 
plaintiff  in,  each  of  said  original  actions  an 
attorney's  fee  of  60  cents,  together  with  the 
costs  accrued  in  each  action.  Prom  the 
Judgment  of  foreclosure  thus  decreed  the 
defendant  has  prosecuted  this  aix>eal. 

T^ere  is  also  another  appeal  by  plaintiff 
from  that  portion  of  said  decree  awarding 
counsel  fees  and  which  la  dealt  with  In  a 
separate  opinion. 

Upon  the  present  appeal  the  appellant's 
first  oontoitioD  Is  that  the  assessment  which 
fonns  the  basis  ot  each  of  these  several 
Uois  was  never  pn^t^ly  recorded.  In  mafc- 
taig  this  contention  the  appellant  relied  upon 
the  vise  of  Federal  Construction  Co.  v.  Curd, 
179  CaU  470,  177  Pac.  473,  which  case  was 
decided  by  ttie  Sui^eme  Court  some  time 
after  the  date  ot  the  trial  and  Judgment  in 
Uie  Instant  ease.  The  reqjtondent  meets  this 
contention  with  the  showing  ttiat  la  the 
plaintiff's  consolidated  complaint  it  was  al- 
leged that  the  documats  ccmstitating  those 
records  of  the  superintendent  of  streets 
whldb  w»e  reaulred  by  tbo  terms  (tf  the  im- 
provement act  In  question  to  be  raoorded  In 
his  office  were  and  each  of  them  was  duly 
recorded  therein,  that  these  auctions  of 
matters  ot  public  record  were  denied  by  the 
defendant  hi  ba  answer  for  want  of  infor- 
mation and  belief,  and  that  audi  denials 
insofflcient  In  podnt  ot  law  to  pat  in  issue 
the  due  recordation  of  these  documents.  The 
respondrat  further  nrges,  and  the  record 
fltaowB,  th^  no  objection  was  made  by  the 
defendant  at  the  trial  to  the  form  or  sub- 
stance or  physical  character  of  the  record 
book  or  books  showing  the  recordation  of 
tbesB  documents.  The  respondent  further 
urges  that  the  record  does  not  afflrmativel; 


show  that  the  method  Ot  leoordatlfm  of  the 

documents  In  question  which  was  condemned 
in  the  case  of  Federal  GonstrucUon  Co.  v. 
Curd,  supra,  was  the  one  adopted  by  the 
street  superintendent  In  the  proceedings  in- 
volved in  this  case.  We  have  carefully  exi> 
amined  the  record  herein  with  a  view  to  de- 
termining the  merit  of  the  objections  urged 
by  the  re^ondent  against  the  consideration 
of  this  point  upon  appeal. 

[1]  As  to  the  pleadings  of  the  parties,  we 
find  the  plaintiff  does  allege  the  proper  rec- 
OTdatlon  of  the  documents  which  the  super- 
intendent of  streets  was  required  by  law  to 
record  and  to  keep  a  record  of.  This  aver- 
ment would  suffice  to  put  the  defendant  upon 
notice  and  inquiry  as  to  the  existence  and 
state  of  such  record,  and,  this  being  so,  the 
defendant  Is  not  permitted  by  a  well-estab- 
lished rule  of  pleading  to  base  her  denial 
of  the  due  and  proper  recordation  of  sodi 
documents  upon  a  want  of  information  and 
belief.  Such  denials  have  been  uniformly 
held  insufficient  to  put  In  issue  the  due  rec- 
ordation of  documents  required  by  law  to 
t>e  recorded  and  alleged  to  have  been  so  re- 
corded. Mulcahy  v.  Buckley,  100  CaL  484, 
86  Pac  144;  Mendocino  County  t.  Peters, 
2  Cal.  App.  24,  82  Pac  1122;  Eogers  Bros,  v. 
Beck,  184  Pac  .615;  Brlckley.  etc.,  v.  Sllman, 
33  Oal.  App.  643,  166  Pac  371 ;  Wm.  Wilson 
Co.  V.  Trainer,  27  Cal.  App.  43. 148  Pac  954 ; 
Art  Metal  Construction  Co.  v.  Anderson  Co., 
182  Cal.  29,  186  Pac  776. 

This  being  the  law,  it  becomes  unnecessary 
to  determine  whether  or  not  the  objections 
which  the  defendant  interposed  to  the  intro- 
duction of  the  record  book  of  the  superin- 
tendent of  streets  in  evidence  were  sufficient 
to  predicate  the  attack  which  the  appellant 
makes  upon  their  sufficiency  to  comply  with 
the  statute  upon  this  appeal;  for,  if  the 
averments  of  the  complaint  with  respect  to 
the  due  recordation  of  the  documents  in  ques- 
tion were  admitted  by  the  defective  form  of 
the  defendant's  denials,  it  follows  that  nc 
evidence  was  required  upon  that  subject,  and 
hence  no  objections  which  were  urged  nor 
assignments  ot  error  which  were  made  to 
the  introduction  of  such  evidence  need  be 
considered  npon  appeaL  Mendocino  County 
T.  Peters,  supra.  , 

[2]  But  aside  from  the  foregoing  consld- 
wations,  which  we  think  disposes  of  the  ap- 
pellant's first  contention  herein,  we  may  say 
that  from  our  inspection  of  this  record  we 
are  by  no  means  satisfied  that  it  affirmatively 
appears  therefrom  that  the  recordation  of 
the  documents  above  referred  to  was  sub- 
ject to  the  infirmities  existing  in  the  record 
before  the  Suprone  C9oart  in  the  case  of 
Federal  Construction  Co.  v.  Curd,  supra ;  for, 
while  In  both  cases  a  so-called  "loose-leaf 
book"  was  used  by  the  superintendent  of 
streets  for  pnrposea  of  recordation,  the  In- 
firmity disclosed  in  the  Curd  Case  was  not 
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lit  the  form  or  physical  features  of  said 
book,  but  consisted  rather  In  the  fact  that 
the  originals  of  the  documents  required  to 
be  recorded  by  the  terms  of  the  act  had  been 
placed  In  the  book  and  then  at  once  with- 
drawn and  handed  to  the  contractor  for  the 
purpose  of  making  his  demand,  and  that  dur- 
ing  the  period  of  their  absence  for  tliat  pur- 
pose there  was  no  record  whatever  of  these 
documents  in  the  office  of  the  superintendent 
of  streets.  It  does  not  appear  that  such 
was  the  method  or  practice  imrsued  by  the 
superintf>ndent  of  streets  In  the  instant  case, 
but,  on  the  contrary,  it  does  appear  that  the 
papers  inserted  and  k^t  in  the  loose-leaf 
book  of  the  superintendent  of  streets  in  this 
case  were  copies  of  the  originals  handed  to 
the  contractor  for  the  purposes  of  his  de- 
mands, and  that  such  copies  at  all  times  aft- 
er their  insertion  In  said  book  were  k^t 
there  subject  to  public  Inspection.  We  are 
of  the  opinion  that  the  requirements  of  the 
statute  would  be  satisfied  and  fully  subserv- 
ed by  such  a  procedure. 

[3]  The  next  contention  of  the  appellant  Is 
that  the  plaintllTs  evidence  as  to  the  exist- 
ence and  substance  of  the  assessments  and 
warrants  upon  which  he  relies  to  support 
bis  alleged  liens  was  insufficient  for  the  rea- 
son that  the  plaintiff  rested  his  proof  of  the 
existence  and  substance  of  these  documents, 
not  upon  the  production  of  the  original  docu- 
ments, but  upon  ttte  copies  thereof  contained 
in  the  certified  records  of  the  superintendent 
of  streets.  We  see  no  merit  in  this  conten- 
tion nor  in  the  refinement  of  argument  with 
which  appellant  seeks  to  support  it.  The 
Street  Improvement  Act,  under  which  the 
proceedings  involved  In  this  case  were  had, 
in  section  87  thereof,  and  in  respect  to  be 
records  to  be  kept  by  the  saperintendoit  of 
streets,  provides  that — 

"The  records  bo  kept  and  signed  by  him,  shall 
have  the  same  force  and  effect  as  other  pablic 
records,  and  copies  therefrom'  duly  certified, 
may  be  ased  in  eridenoe  with  the  same  effect  as 
th»  oriffinsli.** 

Langnage  could  not  be  plainer  than  fills 
in  order  to  idace  the  records  of  t^e  superin- 
toident  of  streets  upon  the  same  basis  as 
to  evidentiary  value  as  other  public  records 
possess  by  virtue  of  sections  1865  and  1893 
of  the  Oode  of  Olvll  Procedure. 

[4,  B]  The  appdl&nt'a  next  contention  ia 
that  the  aflSdavit  of  demand  and  nonpaymmt, 
a  certified  copy  of  whidi  was  offered  by  the 
plaintiff,  was  irregular  and  insufficient  to 
prove  the  existoice  and  substance  of  sutA 
original  demand,  tat  the  reason  that  it  ap- 
pears that  there  was  absoit  from  the  copy 
of  this  document  so  Introduced  in  evidence 
tbe  copy  of  the  seal  of  the  ofllcer  who  at- 
tached his  Jurat  to  the  original  documrait 
The  respondent  makes  several  answers  to 
tUB  contention,  all  of  which  appear  to  be 
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good.  The  first  ia  t3ut  the  pleadings  admit 
that  a  proper  return  of  his  demand  and  of 
the  fact  of  nonpayment  was  made  by  the 
asBlgnee  of  the  contractor.  A  second,  and 
we  think  also  sufficient,  answer  Is  that  the 
absence  of  a  notair's  seal  from  the  original 
or  of  a  copy  of  the  Impression  of  such  seal 
from  the  recorded  copy  of  such  original 
would  constitute  a  mere  Irregularity  which 
would  be  cured  by  the  provisions  of  section 
26  of  the  Improvement  Act,  under  which 
these  proceedings  were  taken,  and  which  pro- 
vides as  follows: 

"No  assessmentt  warrant*  diagram  or  affida- 
vit of  demand  and  nonpayment,  after  the  Is- 
sue of  the  same,  and  no  proceedings  prior  to 
the  assessment,  shall  be  held  invalid  by  any 
court  for  any  error,  informality,  or  other  de- 
fect in  the  same,  where  the  resolution  of  in- 
tention of  the  council  to  do  the  work,  has  been 
actually  puUiaAied  as  herela  provided,  and  said 
notices  of  improvement  have  been  posted  along 
the  line  of  the  work,  as  provided  in  section  fi  of 
this  act,  before  the  passage  of  the  raaidution 
ordering  Uie  work  to  be  done." 


See,  also,  Blenfield  v.  Van  Ness,  176  Oal. 
586,  169  Pac.  225;  McGinn  v.  Van  Ness,  40 
Cal.  App.  600,  181  Pac.  70,  183  Pac.  950. 

[I]  The  appellant's  next  contratlon  Is  that 
the  trial  court  erred  In  its  award  of  costs 
to  the  plaintiff  in  each  of  the  cases  which 
were  consolidated  Into  the  single  proceeding 
In  which  the  plaintiff  was  allowed  judgment. 
This  objection  is  predicated  upon  the  fact 
that  many  months  after  the  Instltutlott  of 
these  several  actions  the  defendant  made 
and  filed  an  offer  to  pay  the  several  assess- 
ments In  full,  without  costs.  Such  an  otter, 
however,  would  be  ineffectual  to  prevent  the 
plaintiff  from  the  recovery  of  costs  already 
accrued,  and  would  also  be  Inetfectual  under 
the  Code  section  permitting  such  offws  to 
allow  Judgment  to  be  filed  for  the  reaawi 
that  It  did  not  embrace  an  offer  to  pay  the 
costs  accrued  to  the  date  when  it  was  made, 
The  plaintiff,  having  the  tigbt  to  commence 
and  prosecute  these  several  actions,  If  be 
had  a  right  to  his  jodgment  of  foredoanre, 
bad  also  the  ri^t  nndw  the  provlslcmB  of 
section  27  of  the  Improvement  Act,  and  also 
under  tbB  ivovlstons  of  sectl<»i  10^  eabd. 
S,  of  the  Code  ot  Gtrll  ProcednM^  to  reoover 
his  costs. 

t7]  The  final  contention  of  Hie  appellant, 
to  the  effect  that  the  xwvceedings  which  fonn 
tiie  basis  of  Qiese  aaseaament  Uena  woe 
void  because  all  of  the  ^perty  bttieAted  by 
the  Improvement  was  not  embraced  witbln 
Oie  dii^Ict  assessed  ttor  avcb  work,  la  witb* 
out  merit,  since  the  qneatlm  as  to  tbe  limits 
of  aaseeament  dlstricta  in  tbe  matter  of  mak- 
ing such  Improvemaita  la  one  that  Is  commit- 
ted scAMy  to  the  dlsontton  of  tbe  municipal 
body  determining  upon  such  boprovanent  un- 
der tbe  district  plan.  Laraen  t.  City  and 
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CoQDty  Qt  Su  Francisco.  182  Cat  1,  186 
Pac  767. 
JadgmeDt  affltmed. 


We  concur: 
GAN,  J. 


WASTB,  P.  X;  KE31RI- 


Oplnton  of  Supreme  ODurt,  In  Bank. 
Denjdng  Hearing. 

FEB  GUBIAM.  The  application  for  a 
hearing  In  this  coart  after  decision  bj  the 
diatrlGt  court  of  ^peal  of  the  first  appellate 
district,  diTlsloa  one,  la  denied. 

In  denying  tiie  ai^llcatlon  we  withhold  our 
approval  from  that  portion  of  the  opinion 
wtdcb  holds  that  the  denial  for  want  of  in- 
formation and  bdlef  of  the  allegation  that 
Hie  assessment  was  dnly  recorded  In  the 
office  of  the  snperlntendent  of  streets  was 
not  a  sofflctent  doiial.  This  portion  of  the 
opinion  is  not  essential  to  the  Judgment  of 
tile  district  coort  of  appeal  in  view  of  the 
farther  answer  contained  In  the  opinion  to 
the  claim  of  want  of  proper  record. 

All  concur  except  SHAW,  J.,  absent. 


SCHUYLER  v.PANTAGESetiri.  (Civ.  3800.) 

(ZNstrict  Court  of  Appeal.  First  District,  Di- 
Tision  1,  Celifornia.  Aug.  21,  1021.  Hear- 
big  Denied  b;  Supreme  Court  Oct  20,  1921.) 

1.  CerporatloRs  ^»4S2— Contract  bearing  only 
dpaatnre  of  presideat  aad  nanager  held  to 
Mad  eorporatloB. 

A  contract  on  its  face  porportimg  to  be  a 
etwtraet  of  a  corporation,  bearing  only  the  sig- 
nature of  person  expressly  stated  to  be  pres- 
ident and  manager,  and  in  whose  name  it  was 
doing  business,  bound  the  corporation. 

2.  Coatraets  «=92S2— Tlieatar  oompany  lield  to 
have  rlfllit  to  tornlRate  enBsoement. 

A  daoje  in  an  agreement  under  which  plain- 
tiff was  to  produce  vaudeville  upon  defendant's 
drcoit  reciting  that,  if  defendant  determined 
the  serncea  to  be  onsatiafactory  to  it,  defend- 
ant might  thereupon  cancel  and  terminate  the 
agreement,  gave  defendant  right  to  terminate 
the  contract  at  the  dose  of  the  first  regular 
performance.,  in  absence  of  bad  faith,  and  a 
declaration  M  a  local  manager  that  plaintiff's 
petfMmanee  was  unBatisfactor7  was  suffidenL 


Superior  Oonrt,  Gi^  and 
Frandaco;  B.  P.  Sbortall, 


Appeal  frcMD 
Connty  of  Ban 
Jndse. 

Action  by  ESise  Schuyler  against  Al«an- 
der  Pantages  and  others.  Judgment  for 
plaintiff,  and  defendants  aiH)eaL  Reversed. 

A.  J.  Treat  and  Wm.  A.  Kelly,  both  of  San 
Frandaco,  for  appellants. 

R.  H.  Countryman  and  John  T.  Pldwell, 
both  of  San  Francisco,  for  respondent. 


RICHARDS,  J.  This  Is  an  appeal  from  a 
Judgm^t  in  favOT  of  the  plalutiiC  in  an  ao> 
tlon  for  damages  for  the  breach  of  a  written 
contract  alleged  to  have  been  entered  Into  be- 
tween herself  and  the  defendants,  by  the 
terms  of  which  the  plaintltF  was  to  produce 
upon  the  circuit  of  the  defraidants  for  a 
period  of  14  weeks  a  vaudeville  production 
which  she  had  written  and  was,  with  the  aid 
of  another,  to  perform  in  the  various  play- 
houses of  the  defendants  tbrougbout  said  cir- 
cuit, and  for  whldi  she  was  to  receive  the 
sum  of  $115  per  we^  and  her  traveling  er- 
penses. 

The  plaintiff's  comidaint  Is  In  five  counts; 
all,  however,  being  based  npon  the  same 
transaction.  In  the  third  of  said  counts  the 
plaintiff  includes  In  her  averments  and  de- 
mands for  damages  the  value  of  a  drop  cur- 
tain alleged  to  be  the  sum  of  $500,  ordered  by 
her  tor  the  purposes  of  her  productltm,  and 
rendered  valueless  by  the  detendants'  refusal 
to  permit  ber  to  perform  her  said  agreement ; 
while  In  the  last  of  said  counts  the  plaintiff 
Includes  a  demand  for  damages  in  the  sum  of 
$25,000  for  Injuries  to  her  reputation  as  a 
writer  and  producer  of  plays,  and  to  her 
physical  health,  arising  out  of  the  defod-  * 
ants'  refusal  to  permit  the  production  in  their 
playhouses  of  ber  perf (nmanoe. 

The  defendants  in  their  answer  deny  caiter» 
ing  Into  the  agreemoit  with  the  idalntlff 
whldi  Bbe  sAeads  in  subatanoe  In  her  com- 
Idain;  but  tbey  allege  ttut  the  plaintiff  and 
Alexander  Pantages  did  mter  Into  a  written 
agreement  for  the  production  of  her  play,  a 
copy  of  which  agreement  they  attach  to  tb^ 
answer.  They  also  dmy  the  breach  of  said 
agreem^t,  and  that  the  plaintiff  sustained 
any  damages  from  any  such  breadi.  For  a 
counterclaim  they  allege  that  the  defendant 
Alexander  Pantages  loaned  plaintiff  the  som 
of  ^00,  for  which  he  seeks  the  recovery. 

The  findings  of  the  trial  court  were  g^er- 
ally  In  favor  of  tbe  plaintiff,  the  court  fixing 
the  plaintiff's  damages  at  the  sum  of  $2,860. 
without  differentiating  how  sudi  sum  was  to 
be  app<»-tIoQed  among  tbe  plaintiff's  several 
dunands  for  damages,  except  as  the  court 
allowed  Interest  upon  the  sum  of  $1,410,  as 
Indicating  that  to  be  the  portion  allowed  as 
damages  for  the  direct  breach  of  a  written 
contract  Tbe  defendants  appeal  from  the 
judgment  rendered  and  entered  npon  these 
findings. 

Tbe  appellants'  first  contention  Is  that  In 
so  far  as  said  Judgment  Is  against  tbe  de- 
fendant Pantages  Circuit  of  Vaudeville 
Theaters,  Inc.  (a  corporation).  It  Is  not  sus- 
tainable, since  the  contract  up<m  which  the 
plaintiff  relies  for  a  recovery  does  not  pur- 
port to  have  been  signed  by  said  corporation, 
but  only  by  the  defwdant  Alexander  Pan- 
tages in  person. 

[1]  This  contention  we  hold  to  be  wltbout 
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merit  The  contract  <m  Its  face  purports  to 
be  tlio  contract  of  the  corporation  of  whldi 
Alexander  Pantages  Is  expressly  stated  to  be 
the  president  and  manager.  It  refers 
throughout  to  the  circuit  of  theaters  con- 
ducted by  said  corporation  and  to  the  produc- 
tion of  the  plaintiff's  performance  therein. 

In  addition  to  this,  the  complaint  alleges, 
and  the  answer  admits,  that  the  defendant 
Alexander  Pantages  did  business  under  the 
name  and  style  of  Pantages  Circuit  of 
Vaudeville  Theaters.  Such  being  the  condi- 
tion of  the  contract  and  the  pleadings,  we 
deem  the  signature  of  the  contract  by  Alex- 
ander I^ntages  sufficient  to  bind  the  corpo- 
ration of  which  he  was  the  president  and 
manager,  and  in  the  name  of  which  he  was 
engaged  In  the  business  with  direct  relation 
to  which  this  contract  was  entered  Into. 

[2]  The  next  contention  of  the  app^lants, 
however,  is  more  serious,  and  Is  to  our  minds 
determinative  of  this  appeal. 

The  contract  In  question  contains,  among 
its  several  provisions,  the  following  clause: 

"VI.  If  before  or  daring  this  engagement  the 
first  party  determines  that  the  second  party  has 
«  reduced  or  changed  the  personnel  or  number  of 
performers,  or  changed  or  lowered  the  qnality 
of  act  contemplated  herein,  or  if  it  determines 
the  services  herein  contemplated  to  be  uusatis- 
factotr  to  it,  the  first  party  may  thereupon 
cancel  and  terminate  this  agreement" 

It  Is  the  appellants'  contentioii  that  under 
the  foregoing  clause  of  said  contract  the 
party  of  the  first  part  thereto  reserved  the 
absolute  right  in  the  absence  of  bad  faith,  to 
cancel  and  terminate  the  agreement  at  an; 
time  during  the  plaintiff's  engagement  "If  it 
determines  the  services  her^  contemplated 
to  be  unsatisfactory  to  It"  and  that  having 
exercised  this  right  at  the  beginning  of  the 
plaintiff's  engagement,  or,  In  other  words,  at 
the  cloee  of  her  first  regular  performance, 
and  no  bad  faith  in  so  doing  being  shown, 
there  Is  an  end  to  the  plaintiff's  case. 

We  are  constrained  to  hold  that  this  con- 
tention must  be  sustained.  In  the  case  of 
Tiffany  r.  Padflc  Sewer  Pipe  C!o.,  180  Cal. 
700;  lfi2  Fac.  428.  6  A.  L.  R.  1^,  the  Su- 
preme Court  (Mr  Justice  Shaw  wrlUng  the 
opinion)  discusses  quite  lucidly  the  two 
dasses  at  contracts  in  which  one  party  is 
required  to  do  something  which  NcpressU  is 
to  be  the  satlsactlon  of  the  other  party, 
lumely: 

"(1)  Where  fancy,  taste,  8eni3>flity«  or  Jndg- 
ment  are  involved;  and  (2)  where  the  qnestion 
ii  raere^  one  of  operative  fitncsa  or  mechanical 
otmty." 

In  relation  to  the  first  of  these  two  classes 
of  agreementa  the  opinion  adopts  the  rule 
laid  down  In  13  Corpus  Juris,  p>  675,  as  fol- 
lows: 

"In  contracts  involving  matters  of  fancy, 
taate,  or  jndgment  when  one  party  agrees  to 
perform  to  tba  satisfaction  of  the  other,  ha 


renders  the  other  party  the  sole  Judge  of  his 
satisfaction  without  regard  to  the  Justtee  or 
reasonableness  of  his  decision;  and  a  court  or 
jury  cannot  say  that  such  party  should  be  sat- 
isfied where  he  asserts  that  he  is  not" 

We  ere  of  the  oifijidaa  that  the  apeement 
in  the  inatsnt  ease  comes  dearly  within  the 
first  class  at  agreements  above  rtferred  to, 
and  hence  wiOiln  the  rule  last  above  quoted. 
The  cases  cited  In  Corpus  Juris  as  illustrat- 
ing the  rule  deal  with  such  agreements  as 
those  for  the  painting  of  a  portrait  (Gibson 
V.  Cranage,  39  Mich.  49,  88  Am.  B^.  361) ;  the 
writing  of  articles  for  a  newspaper  ^3raw- 
ford  r.  Mall,  etc..  Co.,  163  N.  T.  406.  ST  N.  E. 
616);  the  preparation  of  a  literary  or  sdoitiflc 
article  for  an  encyclopedia  (Walker  v.  E.  D. 
W,  Thompson  Co.,  87  App.  DiT.  636,  56  N.  T. 
Supp.  826) ;  a  play  to  be  writtra  by  an  an* 
thor  for  an  actor  (Haven  v.  Russell  CSup.]  34 
N.  Y.  Supp.  292);  a  design  for  a  banknote 
(Gray  v.  Alabama  Nat.  Bank  [City  Ct]  10  N. 
Y.  Supp.  5) ;  and  the  like.  Being  an  agree- 
ment  of  the  class  Illustrated  In  the  foregoing 
citations,  It  follows  that  the  act  af  the  local 
manager  of  the  corporatI<m  defendant  in  de- 
claring the  plalntlfTs  attempted  performance 
of  the  same  unsatisfactory,  and  In  refusing 
to  permit  the  further  performance  thereof 
and  the  further  act  of  Alexander  Pantages 
himself  in  ratifying  the  local  manager's  said 
action,  were  within  the  rights  of  the  defend- 
ants under  said  agreement  and  hence  were 
acts  upon  which  the  plaintiff  had  no  right  to 
any  or  all  of  her  several  alleged  causes  of 
action. 

In  so  deciding  we  take  note  of  the  req;>ond- 
ent's  contentions  that  the  terms  of  the  con- 
tract required  the  exercise  of  the  personal 
judgment  of  Alexander  Pantages  as  to 
whether  her  performance  was  satisfactory; 
that  this  personal  judgement  on  his  part  had 
not  been  exercised,  since  he  was  not  person- 
ally present  when  the  performance  which 
was  objected  to  was  glrmx ;  that  tlils  func- 
tion of  determining  whether  or  not  the 
plalntifTs  performance  was  satisfactory 
could  not  be  delegated  to  the  person  who  es- 
sayed to  exercise  it,  and  hence  that  Pan- 
tagea'  attempted  ratification  of  the  local 
manager's  action  could  avail  the  defradants 
nothing.  We  do  n<M:  find  that  the  contract 
is  susceptible  of  the  construction  which  the 
re^>ondent  seeks  to  give  to  It  In  this  respect 
The  clause  above  quoted  does  not  require 
that  the  plaintiff's  performance  shall  be  sat- 
isfactory to  Alexander  Pantages  personally, 
but  to  the  corporation  Itself,  which  most,  of 
course,  act  through  Its  officers  and  agents. 
There  are  other  provisions  of  the  contract 
which  would  seem  to  invest  the  local  man- 
agers of  the  numerous  theaters  of  the  cor- 
poration upon  Its  somewhat  widespread 
vaudeville  circuit  with  full  discretion  as  to 
the  performances  to  be  given  thereat,  while 
the  erldenca  ia  the  cose  discloses  without 
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contradiction  tliat  the  local  managers  of 
vaudeville  theaters  are  Invested  with  the 
power  of  determining  whether  or  not  a  cer- 
tain performance  la  being  satisfactorily 
given. 

We  are,  therefore,  of  the  opinion  that  the 
plalntUTs  engairement  under  her  said  agree- 
ment was.  terminated  by  the  declaration  of 
the  defendants'  local  manager  that  her  per- 
formance was  unsatisfactory  and  that  it 
could  not  go  on.  The  good  faith  of  the  de- 
fendants' local  manager  in  go  determining, 
while  Impugned  by  the  respondent  in  her 
brief,  is  not  seriously  assailed  either  in  her 
pleadings  or  the  proofs  in  the  case,  nor  ts  it 
questioned  In  the  findings  of  the  trial  court 
On  the  contrary,  the  evld^ce  preponderates 
in  negativing  such  a  conclusion. 

It  follows  from  the  foregoing  that,  since 
the  defendants  were  within  their  rights  in  de- 
darlng  the  plalntUTs  performance  unsatis- 
factory and  In  refusing  to  permit  Its  further 
production,  her  whole  case  tails,  and  her 
several  claims  for  damages,  having  thus  no 
foundation,  are  insufficient  to  sustain  any 
portion  of  the  findings  and  Ju^;ment  of  the 
trial  court  In  her  favor. 

^Is  conclusion  rmdera  unnecesHary  a  d!s- 
cnsBion  of  the  furttier  qnestiona  presented  In 
the  caaa  It  follows  that  the  judgment  most 
benvened;  uidit  laao  ordered. 


We  ooDcor: 
OAN,J. 


WAffm,  p.  J.;  KBBHI- 


METZLER  et  al.  v.  SUPERIOR  COURT  OP 
CALIFORNIA  IN  AND  FOR  HUM- 
BOLDT COUNTY  flt  al. 

Ex.  part*  METZLER  et  al. 

(CIv.  2351;  Cr.  573.) 

(IMstrfet  Court  of  Appeal,  Third  IMatrict.  Cali- 
fornia.   Aug.  23,  1921.    HeariDK  Denied 
by  Supreme  Court  Oct.  20,  1921.) 

1.  Certterarl  «=32^HaiMaa  eorpas  4a»30(t) 
—If  oourt  had  Jurisdiction,  writ  oiust  be  ils- 
charged  despite  errors  of  law. 

If  a  court,  whoa«  action  or  "judgment  is  at- 
ta^Aed  tqr  application  for  habeas  corpus  or 
w^t  of  certiorari,  had  jarisdlctioQ  to  bear  aud 
detcrmfaie  the  matter,  the  writ  must  be  dia- 
diarged,  though  the  eonrt  committed  some  er- 
rors of  law. 

2.  Certiorari  ®=»50— Entire  record  of  proceed- 
lag*  mast  be  certified  to  appellate  oourt. 

On  application  for  writ  of  certiorari,  the 
entire  record  of  the  proceedings,  eventuating  in 
the  Judgment  a^inst  petitionera,  must  be  cer- 
tffled  to  the  appellate  court. 

3>  CoBtenpt  <S=»54(I}— AfAdavIt  cbarplng  eoa- 
tempt  out  ef  preaenoe  of  oourt  Is  necessary. 

Under  Code  Civ.  Proc.  jjS  1209,  1211,  the 
court's  Jurisdiction  to  punish  for  contempt. 


'  committed  out  of  its  Immediate  presence,  can- 
not be  pnt  in  motion,  in  the  absence  of  the 
filing  of  an  affidavit  charging  tacts  oonstitut- 
Ing  such  contempt. 

4.  Contempt  «»54(f)— Court  Informsd  by  at- 
torneys of  oontempt  ^  them  oat  ef  its  pres- 
ence exoeedsd  Jsrladlotlea  la  adjadglag  theai 

guilty  thereof. 
Though  attorneys  for  a  minor  in  a  pro- 
ceeding to  adjudge  her  a  ward  of  the  juvenile 
coart  admitted  before  the  court  that  they  caus- 
ed witneases  to  be  subpcanaed  after  it  had  been 
stipulated  by  them  that  tb»  court  might  make 
an  order  adjudging  such  minor  a.  ward,  and  the 
witnesses  appeared  while  the  proceeding  was 
being  heard,  the  court,  who  did  not  know  of 
such  fact  until  informed  by  the  attorneys,  ex- 
ceeded its  jurisdiction  in  adjudging  them  guilty 
of  contempt,  in  the  absence  of  an  affidavit 
charging  the  facts,  as  required  by  Code  Glv. 
Proc.  a  1209,  1211,  In  case  ol  contempU  com- 
mitted out  of  preasnee  of  the  court. 

Application  by  S.  B.  Uetxler  and  Ernest  S. 
Mitchell  for  certiorari  and  habeas  corpus  to 
review  a  Judgment  of  contemi>t  of  the  Supe- 
rior Oonrt  of  GalUomla  in  and  for  the  Coun- 
ty of  Humboldt,  Dwiver  Sevier,  Judge.  Judg- 
ment """""^i  and  writ  of  habeas  corpus 
discharged. 

y.  A.  McOeoi^,  of  Sacramntc^  and  Metx- 
ler  ft  Bfltdi^  ot  Eureka,  ft)r  petitioners. 

Arthur  W.  Bill,  DIat.  Atty.,  and  J.  J. 
Calms,  Deputy  IMat  Atty^  botli  ut  Boreka, 
for  reqmndenta. 

HART,  J.  The  petitionera  were,  on  June 
2,  1921,  by  the  superior  court  of  Humboldt 
county  adjudged  guilty  of  contempt  of  court 
and  each  sentenced  to  iny  a  flue  of  $100, 
with  the  alternative  of  Imprlaonment  In  Ibe 
county  JaU  of  said  county,  "until  sudi  flue 
be  paid,  at  the  rate  of  one  day's  imprismi- 
ment  for  every  two  dollars  ef  said  fine." 
They  refused  to  pay  the  flues  so  imposed  and 
were  committed  to  the  county  Jail,  where 
they  remained  until  the  4th  day  of  June, 
1921,  at  which  time,  upon  the  issuance  by 
this  court,  np(m  their  petition,  of  a  writ  of 
habeas  corpus  looking  to  their  release  from 
what  they  alleged  to  be  the  Illegal  restraint 
of  their  persons,  they  were  set  at  liberty, 
having  given  the  ball  to  which  they  were 
ordered  to  be  admitted  by  this  court  up<Ki 
the  issuance  of  said  wrlL 

[1]  Subsequently  to  the  Issuance  of  said 
writ  of  habeas  corpus,  and  prior  to  the  hear- 
ing thereof,  the  petitioners  filed  in  this  court 
a  petition  praying  for  a  writ  of  certiorari 
for  the  review  of  the  proceedings  culminating 
in  the  Judgment  of  contempt  against  peti- 
tioners. Both  proceedings  pending  before  us, 
therefore,  inv<dve  precisely  the  same  Judg- 
ment of  contempt,  and  the  office  of  each  of 
the  writs  applied  for  here  by  the  petitioners 
Is  to  determine  preds^y  the  same  ultimate 
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question,  to  wit:  Whether  the  action  oC  the 
court  In  acLJndglng  petfttonexB  guilty  ot  con- 
tempt of  court  and  punishing  tbem  tbrarefor, 
upon  the  record  upon  which  each  ct  the  axh' 
plications  is  supported,  remained  within  its 
jurisdiction.  Abstractly  qieaklng,  It  Is  well  un- 
derstood that  the  sole  auestion  which  may  be 
determined,  eithw  upon  habeas  corpus  or 
upon  a  writ  of  review.  Is  that  of  jurisdiction, 
and  if  it  be  found  In  tfthw  case  that  the 
court  whose  acti«i  or  judgment  Is  thus  at- 
tacked bsd  jurisdiction  to  hear  and  determine 
the  matter,  the  writ  must  be  discharged  al- 
though it  may  appear  upon  the  record  that 
the  court,  in  passing  upon  and  deciding  the 
matter,  bad  coinmitted  some  errors  of  law. 

[2]  In  the  proceeding  before  us  upon  the 
application  for  the  writ  of  certiorari,  as  the 
TOry  name  <i£  that  writ  implies  shall  be  done^ 
and  In  consonance  to  the  remedial  funcUm 
peculiar  thereto,  the  entire  record  of  the  pro- 
ceeding bearing  upon  and  eventuating  in  the 
Judgment  of  contempt  against  each  of  the  pe- 
titioners has  been  certified  to  this  court,  and 
although.  In  view  of  the  conclusion  at  whldi 
we  hare  arrived,  the  ultimate  question  of 
law  submitted  here  could  be  determined  upon 
the  record  supporting  either  applieatlOD,  we 
prefer  to  confine  ourselves.  In  determining 
whether  the  judgment  ot  contempt  against 
the  petitioners  was  beyond  the  Jurisdiction 
of  the  court  to  a  consideration  of  the  petl- 
tl(m  for  the  writ  of  certiorari,  for  the  reason 
that,  as  we  feel  constrained  to  hold  that  the 
court  exceeded  Its  Jurisdiction  In  the  matter, 
a  petition  for  a  hearing  In  the  Supreme  Court 
after  the  decision  on  certiorari  here  will  lie, 
while  a  discbarge  on  habeas  corpus  would 
wholly  terminate  the  matter,  so  far  as  Is 
concerned  the  particular  proceeding  to  which 
both  petitions  here  are  addressed. 

The  record  certified  to  this  court  in  re- 
sponse to  the  writ  of  review  Issued  by  this 
court  herein  discloses  that  the  proceeding 
out  of  which  grew  the  Judgment  of  contempt 
against  both  petitioners  involved  a  matter 
poiding  and  being  beard  by  the  reqwndent 
court,  sitting  In  separate  sessitHi  in  the  exer- 
(dae  of  Its  juilsdlctliMi  as  a  Juvenile  court  It 
Is  thus  made  ta  appear  Uiat,  on  the  10th 
day  of  May,  1921,  the  probation  t^cer  of  the 
cmmty  of  Humboldt  filed  in  the  superior 
court  of  said  county,  as  In  the  exerdse  of  Its 
JUTOille  jnrlsdlctlm,  a  petition,  alleging  that 
a  certain  unmarried  Indian  temale  "ocnnes 
within  the  proTisions  of  snbdivlslm  2,  4,  and 
11,  of  the  Juvoille  Court  Law  of  the  state  of 

California,  In  this:  That  said  has  no 

parent  or  guardian  nulling  to  exercise  or  ca- 
pable of  exerdsiug  proper  pamtal  control, 
and  bas  no  parait  or  guardian  actually  exer- 
djdng  such  proper  parental  control,  and  that 
Bald  '  Is  in  need  of  such  control,"  and 
further  alleged  that  said  minor  "has  within 
three  months  last  past  ^tbq  birOi  to  an  Ille- 
gitimate dilld,  which  bas  since  died;  that 


die  fatbffl  and  mothtt  of  said  minor  are 
living  strata  and  apart,  that  said  minor 
has  betti  living  with  ha*  teitb&c,  who  Is,  by 
reasnt  of  bis  acts  of  cruelty  and  d^ravlt^, 
an  unfit  perscm  to  have  the  care,  custody  and 
contnd  of  said  min<a-;  that  the  home  the 
mother  of  said  minor  is  not  a  fit  and  pros>er 
place  for  said  mlnw  to  reside  or  to  live  In." 
It  appears,  at  toast  iuferaitialIy,*from  the 
record,  that  the  fatha  of  the  said  mlnw  watf 
accused  of  being  respnudble  tor  the  mcOax- 
bood  ot  fbe  minor,  althou^^  it  does  not  so 
appear  that  the  father  was  at  the  time  oi 
the  proceeding  before  the  superior  court  at 
under  arreat 

Upon  the  filing  of  the  petition  above  re- 
ferred to  a  citation,  directed  to  the  father 
of  said  miuOT,  was  issued  by  the  court.  ordOT- 
ing  bis  appearance  with  said  minor  t)efore 
said  court  on  the  16th  day  of  May,  1921,  and 
to  show  cause  why  said  minor  should  not  be 
adjudged  a  ward  of  the  juvenile  court.  On 
the  day  named  the  matter  came  up  for  hear- 
ing, the  minor  being  represented  by  tlie  pe- 
titioners, who.  were  law  partners,  and,  after 
certain  testimony  had  been  received  In  sup- 
port of  the  allegations  of  the  petition,  the 
minor  was  called  to  the  stand,  and  before 
any  attempt  was  made  to  questi(Ki  her  tlw 
Judge  observed: 

"Now  it  might  be  possible  that  this  recital 
'[doubtless  referring  to  a  statement  hj  the  mi- 
nor] may  be  spared.  Isn't  it  posrible."  the 
judge  proceeded  to  inqoire,  "that  this  can 
be  placed  In  some  home?" 

To  this  question  the  petltionef,  Metzler, 
replied: 

"That  is  aU  we  ask,  that  this  girl  be  placed 
in  a  home,  a  good  home." 

After  the  court  had  asked  whether  the 
father  would  bear  the  expense  of  the  sup- 
port of  the  minor  and  an  affirmative  r^ly  to 
said  question  by  Mr.  Metsler,  the  court  de- 
clared: 

'Then  it  is  a  matter  of  selecting  a  party  un- 
der whom  we  will  place  bar,  some  good  woman 
and  some  good  family.'* 

The  court  thereupon  Inquired: 

"Is  it  satisfactory  to  both  sides  that  Bflss 
Beasley  [execotive  secretsry  of  the  Welfare 
Departmoit  of  the  county  of  Hnmbtddtl  find 
parties  that  will  be  satisfactory  to  tbe  eonrt?" 

To  whicb  petitioner,  Metzler,  answered: 

"We  will  b«  BBtiafied  with  the  family  that 

MisB  Beasley  selects.    We  feel  that  Mr.  

[naming  the  father  of  the  girl]  should  be  per- 
mitted to  visit  his  daughter  at  tbe  Detention 
Home  [tbe  minor  being  in  tbe  custody  of  said 
home  pending  the  final  disposition  of  the  pro- 
ceeding], or  that  she  be  released.  I  feel  that 
be  should  be  given  that  right  as  a  father." 

•J^o  this  suggestion  tbe  district  attorney 
declared  that  he  would  object,  unless  the 
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putiei  In  duirge  oi  uid  liome  w«re  present 
wben  the  father  visited  and  conTened  with 

fbia  minor. 

The  further  hearing  of  the  proceeding  was 
then  postponed  until  the  19th  day  of  May, 
1821,  at  which  time,  in  objecting  to  the  ap- 
plicatl<m  ot  the  district  attorney  lor  a  fur- 
ther ctmtlnuance  of  the  matter  until  the  fol- 
lowing day,  petitioner,  Meezler,  Insisted  that 
the  minor,  ^nce  she  had  not  down  to  that 
time  been  adjudged  a  ward  of  the  court, 
should  be  taken  frcnn  the  detention  home 
and  returned  to  the  custody  of  her  father, 
who,  he  declared  was  compelled  to  support 
the  minor,  "no  matter  whether  she  was  horn 
in  or  out  of  wedlock."  The  petitioner  pro- 
ceeded to  say  that  he  desired  to  Interview 
the  little  girl  In  order  to  get  at  the  facts  rela- 
tiTe  to  the  charge  that  her  father  had  been 
^llty  of  the  acts  towards  her  of  which 
be)  ihad  been  accused,  Intinaatlng  that  he 
could  not  secure  a  truthful  statement  from 
the  child  as  to  the  charge  against  her  father 
while  she  was  In  the  presence  of  the  mana- 
gers of  the  detention  home  UbiB  proposl- 
tint  was  objected  to  by  the  district  attorney. 
Metzler  thereupon  stated  to  the  court  that 
be  desired  to  withdraw  from  the  stipulation 
previously  entered  into  respecting  the  dispo- 
sition that  should  be  made  of  the  minor  by 
tJie  court,  and  the  court  In  reply  to  that  prop- 
osition stated  that  couns^  could  not  with- 
draw from  the  stipulation  without  the  c<m- 
sent  of  the  court,  nor  could  he  do  so  with- 
out making  a  motion  based  upon  a  showing 
which  would  justify  the  court  in  permitting 
blm  to  withdraw  from  the  stipulation.  The 
court  also  declared  that  he  did  not  tiilnk 
that  counsel  (the  petitioners)  were  acting  In 
good  faith  In  maUng  their  applicatkm  to  in- 
terview the  little  girl  without  the  presmce 
of  her  then  custodians  or  in  making  their  ap- 
plication to  withdraw  from  the  stipulation 
by  wUdi  they  agreed  that  the  court  oould 
iriace  the  minor  In  the  care  and  control  <tf 
some  good  family  pending  her  mln(»ity. 

The  matter  then  was  continued  until  the 
following  day,  the  20th  of  May,  1921,  and  on 
said  day  Miss  Beasley  reported  that  she 
had  op  to  that  time  been  unable  to  secure 
a  home  or  a  pr<^>er  person  to  whom  the  care 
and  custody  of  the  minor  might  be  commit- 
ed,  and  asked  for  further  time  within  which' 
to  find  such  a  home  and  person.  Thereupon 
the  district  attorney  moved  for  a  further 
continuance  of  the  matter  "until  Miss  Beas- 
ley's  report  is  prepared  and  then  the  court 
Inform  the  attorneys."  At  this  Juncture 
the  petitioner,  Mitchell,  addressed  the  court 
as  follows:  "The  other  day  a  stipulation 
was  entered  Into  for  the  purpose  of  avoid- 
ing going  into  the  sordid  details  of  a  min- 
or of  that  age.  It  becranes  necessary  to 
go  into  It,  and  we  informed  the  court  after 
the  stipulation  was  entered  into  that  we 
withdrew  onr  stipulation.    We  bave  nb- 


pooiaed  onr  witnesses  to-day."  He  proceeded 
to  say  that  the  witnesses  were  present  In 
court  at  that  time,  "and  if  it  Is  ocmtinued  we 
would  like  to  have  it  ctmtlnued  to  a  day  cer^ 
tain  in  order  to  have  our  witnesses  here.  If 
necessaiy."  To  this  the  court  replied: 

"Ton  entered  into  a  sUpnlation  in  this  court, 
and  it  went  down  in  the  record;  there  is  just 
one  way  for  yoo  to  get  relief  from  that  stip- 
ulation, you  know  that  as  well  as  I  do,  that  you 
w&l  have  to  make  a  nioti<m  and  do  it  upon 
affidavits  and  serve  it  properly.  Ton  or  no  oth- 
er attorney  has  a  right  to  say  tliis  stipol^on 
is  off,  and  you  are  not  bound  by  it.  Yon  know 
that  as  weU  as  Z  do,  and  as  to  sabpcenaing  wit- 
nesses here  at  this  time,  I  told  your  partner 
yesterday  that  he  could  not  do  that  When  did 
yon  get  the  subpoenas  out  ot  this  court? 

"Mr.  Mitchell:  The  day  wc  were  in  court. 

"Court:  Yesterday? 

"Mr.  MitcheU:  No,  prior  to  that  time. 

"Court:  What  day? 

"Mr.  MitcheU:  It  was  delivered  to  the  sher- 
iff day  before  yeateiday  I  believe. 

"Court:  Now  you  have  no  right  to  iasne  any 
snbpaona  when  there  Is  no  bearing  at  this  time. 

There  was  no  bearing  at  this  time. 

"Mr.  lilitchell:  It  was  continued. 

"Court:  What  for?  Who  gave  that  sobpana 
to  the  sheriff,  you  or  Mr.  Metzler? 

"Mr.  Mitchell:  I  am  not  certain,  I  tidnk  Mr. 
HetKler  gave  it,  but  I  am  not  certain. 

"Court:  Did  yon  tell  him  to  do  It? 

"Mr.  MitcheU:  Yes,  your  honor. 

"Genrt:  And  yoo  knew  there  was  no  hearing 
here  at  that  time.  We  will  take  ttaa  matter  up 
next  Thursday.  Under  aectifm  1209  ot  the 
Code  <rf  CivO  Procedure,  disobediences  are  con- 
tempt of  court,  and  various  items  are  set  forth. 
The  fourth  is  'abuse  of  the  process  or  proceed- 
ings of  the  court.'  Now  the  county  is  not  going 
to  pay  the  witnesses.  You  had  no  right  to 
subpoena  these  witnesses  here  at  this  time,  and 
you  and  your  partner  are  cited  to  appear  in 
court  next  Thursday  to  show  cause  why  yoo 
should  not  be  punished  for  contempt  of  court, 
and  you  shall  pay  tbose  witnesses  out  of  your 
own  pocket-^mmoning  peojde  here  to  come 
at  their  own  ezpenae.  (To  Mr.  Cairns,  Asst 
District  Attoniey:)  I  want  you  to  look  op  this 
proposition,  I  don't  know  whether  it  is  con- 
tempt of  court  or  not,  but  it  seems  to  me  to 
verge  very  strongly  on  It. 

"Mr.  Cairns:  Do  you  desire  me  to  give  any 
further  notice? 

"Court:  You  may  serve  the  regular  notice  on 
the  firm  because  Mr.  Metsler  is  not  here,  ^e 
motion  ol  the  attorneys  Metzler  &  MitcheU  for 
an  order  of  this  eonrt  to  have  control  of  tUs 
girl  is  denied. 

"Mr.  Mitchell:  Is  the  hearing  continued  un- 
til next  Thursday? 

"Court:  Xo,  sir.  This  contempt  proceeding 
Is  a  different  proposition.  The  other  will  be 
when  Miss  Beasley  has  found  a  sulteble  home, 
when  she  reporta  she  has  found  a  home,  suit- 
able for  this  girl." 

Immediately  following  the  above  proceed- 
ings a  citation  entitled,  "In  the  Matter  of 
S.  B.  Metzler  and  Bmesc  S.  Mitdi^  in 
C<xitnnpt,"  was  Issued  and  signed  b?  the 
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Jndfe  of  said  court,  and  the  same  served 
vpm  the  petitioners,  redtinK  the  blstwy  of 
the  pTOceedlnga  rdatlng  to  the  matter  of  me 
petition  to  have  the  said  mlnrar  adjudged  a 
vard  the  court,  and  referring  to  the  stato- 
laent  of  petltionera  that  th^  desired  to  with- 
draw from  the  stipulation  mentioned  and 
had  sul^raenaed  witnesses  to  appear  in  court 
for  the  purpose  of  contesting  the  petition  to 
have  the  mln<nr  declared  a  ward  of  the  Juve- 
nile court,  snd  requiring  the  petitioners  to 
appear  in  said  conrt  at  10  o'dock  In  the  fore- 
noon of  the  S6th  day  of  May,  1921.  "then  and 
there  to  show  tnuse,  if  any  you  have,  why 
you,  and  each  of  you,  should  not  be  adjudged 
to  be  guilty  of  contempt  of  this  court  tar 
misbehavior  In  office  and  a  wlUfnl  violaUon 
of  duly  as  oaicers  and  attom^s  of  this  court, 
and  for  an  abuse  of  tbB  process  of  this  court, 
us  herrtnabove  set  forth,  and  why  you,  and 
each  of  you,  should  not  be  punished  therefor 
as  provided  by  law.'.' 

The  citation  above  referred  to  was  unveri- 
fled,  and  was  the  only  document  or  paper 
supporting  the  proceeding  In  omtempt,  there 
having  been  no  affidavit  or  affidavits  filed 
chai^flng  the  i>etitIon«-a  with  contempt  of 
court  or  the  abuae  of  the  process  thereof. 
On  the  26th  day  of  May  the  contempt  mat- 
ter was  called,  and  the  petitioners  demurred 
to  the  citation  upon  numerous  grounds, 
among  which  were  the  following: 

(1)  That  the  court  has  do  jurisdiction  of  the 
subject-matter  of  the  proceeding  or  of  the  per- 
BODS  of  the  petlttoners.  for  the  reason  that  no 
affidavits  or  complaint  have  or  has  been  ffied 
"In  this  cause  (barging  respondents  with  the 
commfBsIon  of  the  matters  and  things  set  forth 
in  the  Bald  order  to  show  cause;  •  *  •  (2) 
that  the  court  has  no  jurisdiction  to  punish 
respondents  for  contempt  for  the  reason  that 
none  of  their  acts,  or  acts  set  out  or  mentioned 
In  said  order  to  show  cause,  constitute  a  con- 
tempt of  court." 

Petitionera  also  filed  a  motion  to  qoadi  the 
proceeding  on  the  ground  that  ttie  court  liad 
no  Jurisdiction  to  Issue  the  said  order  to 
show  cause,  for  the  reason  that  "no  affidavit, 
comphiint,  or  other  pax>er  has  ever  been  filed 
In  said  cause  upon  whi^  to  predicate  said 
order  to  show  cause,"  and  "the  acta,  facts 
and  things  stated  in  sidd  order  to  show  cause 
do  not  constitute  contempt  of  court" 

From  the  demurrer  and  t^  motion  to 
quash  the  proceeding,  it  Is  to  be  seen  that 
the  points  upon  whidi  the  petitioners  claim 
the  right  to  the  nnlllflcatioi  of  the  Judgment 
of  contempt  pronounced  against  them  are 
that  the  court  was  without  Jurisdiction  to 
pronounce  said  Judgment,  and  that  the  facts 
upon  which  the  proceeding  was  founded  do 
not  constitute  or  show  coutemj^  of  court  or 
a  contumadous  or  any  abuse  ot  the  process 
thereat. 

The  power  or  Jurisdiction  to  impose  pun- 
tsfam«it8  as  for  contempt  of  court  not  only 
inhorea  in  the  courts,  bat,  in  this  Btate^  la 


expresaly  conferred  upon  them  bj  the  law. 
Oode  av.  Proc  H  1209,  121L  The  latter 
section  reads: 

"When  a  contempt  la  committed  in  the  im- 
mediate view  and  preaence  of  the  court,  or 
Judge  at  ehambers,  it  may  be  punished  sum- 
marily; for  whidi  an  order  must  be  made,  re- 
dting  the  facts  as  occurring  In  such  immedi- 
ate view  and  presence,  adjudging  that  the  per- 
son proceeded  against  is  thereby  guilty  of  a 
contempt,  and  that  he  be  punished  as  therein 
prescribed.  When  the  contempt  is  not  commit- 
ted in  the  Immediate  view  and  presence  of  the 
court,  or  judge  at  chambers,  an  affidavit  shall 
be  presented  to'  the  court,  or  Judge,  of  the 
facts  constituting  the  contempt,  or  a  statement 
of  the  facts  by  the  referees  or  arbitrators,  or 
other  judicial  officer." 

It  will  be  noted,  on  an  Examination  of  the 
foregoing  section,  ISiat,  while  a  contempt 
committed  In  the  Immediate  view  or  presence 
of  the  court  may  be  summarily  punished — 
that  la  to  say,  that.  In  such  case,  no  formal 
charge  or  proceeding  Is  requisite  to  start  bf 
motion  the  court's  Jurisdlctlcm  or  power  to 
act  in  the  premises— where  the  alleged  eon- 
tempt  is  constructive  or  committed  out  of  the 
view  or  immediate  presence  of  the  court,  the 
court's  jurisdiction  to  punish  for  a  con- 
ten^  so  committed  cannot  operate  or  he  put 
In  motion  in  the  absence  of  the  filing  of  a 
formal  diarge,  duly  verified,  or.  In  other 
words,  in  the  absence  of  the  ffiing  of  an  affi- 
davit reciting  the  facts  constituting  the  al- 
leged contempt  Indeed,  In  a  case  of  coa- 
tempt  not  commlted  In  the  Immediate  view 
or  presence  of  ttie  court,  the  affidavit  •apm 
which  the  proceeding  la  contempt  must  be 
founded  constitntoa  a  complaint,  and  unless 
It,  upon  its  face,  diargee  facts  crautltutlng  a 
contempt,  tlie  court  !•  without  Jurladlctloii 
to  proceed.  BatdiddW  v.  Uocne^  42  Oal.  415; 
Button  T.  Superior  Court,  147  Cat  169,  81 
Pac.  «)9;  Ovwend  t.  Superior  Oourt.  131 
Cal.  284,  68  Pac.  S72;  Sogers  v.  Superior 
Court,  145  OaL  91,  78  Pac  844;  Froiriey  t. 
Superior  Court,  158  CaL  220,  226,  110  Paa 
817;  Mitchell  v.  Superior  Court  16S  GaL  428, 
125  Paa  1061;  In  re  Selowsky,  88  OaL  App. 
069,  577,  177  Pac.  SOL 

t*]  We  are  not  prepared  to  say  that  the 
facta  upon  which  the  oourt  acted  In  adjudg- 
ing  the  petitioners  guilty  of  contempt  are 
dot  sufficient  to  constitute  that  offense,  nor 
is  there  any  necessity  for  ezpressiiig  herein 
an  opinion  upon  that  proposition,  since  we 
are  of  the  oi^nlon  that  the  alleged  omtanpt 
was  one  that  was  not  committed  in  tlie  im- 
mediate view  ot  presence  ot  tlie  court,  and 
that  therefore  the  court  did  not  acquire  juris- 
diction to  punish  the  petitioners  as  for  con- 
tempt  It  will  be  observed  that  tihe  atde 
ground  upon  which  the  adjudication  of  con- 
tempt is  founded  was  in  the  act  or  acta  ot 
the  petitioners  In  subpoenaing  witnesses  to  be 
present  in  court  in  the  proceeding  initiated 
for  the  purpose  of  adjudging  the  minw  re- 
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fsrred  to  a  ward  oC  the  JnTenlle  ooart  under 
certain  prorlslmis  ot  the  JuTOiUe  court  law, 
aftOT  it  had  beat  stipulated  by  the  petltl<m- 
era,  as  connsel  for  said  minor,  tlmt  the  coart 
mtgfht  make  an  order  adjudge  Bald  minor 
a  ward  of  Bald  court.  The  mere  fact  that 
the  witnesses  for  whom  the  subpoenas  In 
question  were  Issued  responded  to  the  process 
and  appeared  In  court  while  the  proceeding 
against  the  minor  was  being  heard  does  not 
and  could  not  Itself  constitute  an  act  of  ccai- 
t«npt  Their  presence  In  court  waa  merely 
the  efTect  of  the  alleged  act  oC  cwtcmpt  on 
the  part  of  petitioners. 

There  can  be  no  possible  doubt  that  the 
acts  of  the  petitioners  constituting  the  alleg- 
ed contempt  were  committed  outside  the 
view  and  immediate  presence  of  the  court 
A  subpoena  issued  for  the  purpose  of  com- 
pelling the  attmdonce  of  a  witness  in  any 
proceeding  in  the  superior  court  is  issued 
by  the  clerks  thereof;  under  the  seal  of  the 
court,  the  act  of  issuing  It  is  In  its  nature 
purely  ministerial  and  with  the  physical  act 
of  issuing  the  subpoena  neither  the  court  nor 
the  judge  thereof  has  anything  to  do.  It 
maybe,  and  generally  Is,  issued  without  the 
Judge  or  the  court  hsTlng  any  knowledge 
thereof  nntil  the  witnesses  appear  In  the  pro- 
ceeding In  which  their  testimony  la  required, 
and  then  the  court  may  only  assume  that 
such  witnesses  have  been  regularly  subpoen- 
aed. In  this  case,  it  Is  dear  that  the  Judge 
of  the  court  had  no  knowledge  whatever  of 
the  act  of  the  petitioners  in  causing  the  wit- 
nesses to  be  subpoenaed  until  he  was  inform- 
ed thereof  by  the  petitioner  Mitchell  himself, 
during  the  course  of  the  proceeding  IdtoIt- 
Ing  the  question  of  the  dlsposttifm  to  be 
made  of  said  minor.  Thus  it  is  plainly  mani- 
fest that,  as  stated,  the  act  of  the  petitioners 
in  causing  the  aabpoenas  to  be  issued  was 
commuted  outside  of  the  immediate  view  and 
presence  of  the  oonrt  It  has,  however,  been 
suggested  that  the  admission  of  the  petition- 
ers btfbre  the  court  that  they  caused  the  sub- 
poenas to  be  bnued  was  snffldent  to  give  the 
court  jurisdiction  of  the  petlttimers  and  the 
snbject>matter  of  the  alleged  contempt  We 
do  wjt  assent  to  that  pr(^;iOBitton.  As  we 
have  shown  above,  and  as  all  the  cases  dear- 
ly and  poBltiTely  declare^  to  give  the  court 
Jurisdiction  to  pnnldi  for  cmttfanpt  where 
the  alleged  contempt  has  beoi  committed 
outside  of  Its  Immediate  view  and  presence, 
Oiere  must  be  an  aflMavlt  or  affidavits  oe 
■ouieUilng  In  the  nature  of  a  onnplalnt 
diarglng  facta  dearly  dlaeloslng  that  the 
contempt  dalmed  has  been  committed.  The 
irituatlon  Is  no  dlfferoit  from  that  In  whldi 
a  person  might  appear  before  a  court  and 
opmly  confess  In  ^ts  presence  that  he  had 
cmnmltted  a  crime.  No  me  would  for  a  mo- 
ment undertake  to  maintain  ttat  In  sndi 
case  Chwe  being  no  oanplaint  cor  Indictment 


or  ottier  accuaatwy  pleadlas  on  file  chai^ng 
the  perwm  with  the  crime  of  whl<!b  be  thus 
admitted  he  was  guilty,  the  oonrt  in  whose 
presence  such  admission  was  made  would 
have  Jurisdiction  to  punish  the  party  for  the 
offmse.  Indeed,  If  the  court  should  under- 
take to  impose  a  penalty  upon  a  person  ad- 
mitting his  guilt  in  its  presence  In  the  al>> 
sence  of  any  formal  complaint  or  indictment 
charging  him  with  the  offense,  the  act  of  |iie 
court  would  be  wholly  nugatory  oi  coram 
non  Judlce. 

In  accordance  with  the  foregoing  views 
the  Judgment  of  comtempt  reidered  and  en- 
tered by  the  respondent  court  against  each 
of  the  petitioners,  S.  E.  Metzler  and  Emeet 
S.  Mitchell,  Is  hereby  annulled,  set  aside, 
and  vacated,  and  the  petition  for  the  writ  of 
babeaa  corpus  dlsmisBed,  and  said  writ  dis- 
charged. 

We  c<mcnr:  FINCJH,  p.  J.;  WBSWTE,  J. 


MACCHI  V.  LA  ROOCA  (LA  ROOCA. 
latervsaer),   (Civ.  3907^) 

(IHstrlct  Ck>art  of  Appeal,  First  District,  Di- 
vlBion  2.  Galifomia.  Aug.  28.  1821.  Hear- 
ing  Denied      Supreme  Court  Oct  21, 1821.) 

1.  Marriage  ^=»54— Womas's  Interest  In  prop- 
arty  acquired  during  Illegal  marrlaofl  vest* 
irrespectNe  of  amount  contributed. 

Since  a  legal  wife's  interest  in  community 
property  vests  without  contribution  of  any  part 
of  the  actual  purchase  price,  it  is  immaterial 
how  much  money  for  the  punAaae  of  proper^ 
acquired  by  a  man  and  woman  while  cohabit- 
ing under  an  illegal  marriage  was  actually  con- 
tributed by  the  woman;  the  same  rule,  tJioagh 
strictly  speaking  there  can  be  no  oommmlty 
property,  being  applicable  by  analoiv  as  would 
obtain  under  a  v^d  marriage. 

2.  Trusts  <3=>8I(4)— Minor  son  aoqnires  no 
Interest  In  property  pnrobased  with  his  earn- 
ings by  father. 

Since  the  earnings  of  a  minor  automatically 
become  the  earnings  of  bis  father  (Civ.  Code. 
S  197)  who  may  use  them  as  he  sees  fit  a 
minor  son  acquired  no  interest  In  property  pur- 
chased in  part  with  earnings  contributed  1^  him 
for  the  payment  of  household  expenses,  and 
no  trust  resulted  In  Ids  favor. 


Court,  City  and 
Edward  P.  Short- 


Appeal  from  Superior 
County  of  San  Francisco ; 
all.  Judge. 

Action  by  Maria  Haccbl  against  Augustlno 
I<a  Bocca,  In  whldi  Francisco  La  Bocca  In- 
tervened. Judgmmt  for  plaintiff,  and  de- 
fendant and  Intervener  appeal  Afflrmed. 


>For  athw 
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Jos.  L.  Taaffe,  of  San  Francisco,  tar  de- 
fendant appellant 

Leon  Samuels,  of  San  Francisco,  for  Inter- 
Teuer  appellant. 

J.  H.  Mwrla,  of  San  Francisco,  for  le- 
^ondoit 

NOUBSD,  J.  Plalntlfl  commenced  Oils  ac- 
tion for  an  equal  dlrlslon  of  certain  pr<q>- 
erty  acquired  by  defoidant  and  herself  dur- 
ing the  period  of  an  Illegal  marriage.  De- 
fendant answered,  admitting  the  illegality  of 
the  marriage,  the  cohabitation  of  the  par- 
ties during  the  period  alleged,  and  the  acqui- 
sition of  the  property,  but  denied  that  plain- 
tiff contributed  one-half  of  the  purchase  price 
thereof,  and  alleged  that  plaintiff  contribut- 
ed but  one-third  of  said  purchase  price,  and 
that  the  remaining  two-thirds  was  contribut- 
ed by  defendant  from  his  own  earnings  and 
trom  a  portion  of  the  earnings  of  his  minor 
son  whidi  had  been  delivered  to  defmdant 
during  the  period  of  cohabitation.  The  defend- 
ant then  prayed  judgment  awarding  plaintiff 
an  undivided  one-third  interest  In  the  prop- 
erty in  suit  and  for  a  determination  of  the 
respective  rights  of  himself  and  son  In  the 
remaindCT.  This  son  filed  a  cmnplaint  in 
intervention,  setting  np  practically  the  same 
set  of  facts,  and  prayed  for  an  undivided 
one-third  interest  in  the  property.  Vptm 
plaintiff^  motion  for  Judgment  upon  the 
pleadings,  Judgment  was  entered  In  favor  of 
plaintiff,  awarding  her  an  undivided  one- 
half  Interest  in  the  property  against  both 
defendant  and  the  intervener.  From  this 
Judgment  the  defendant  and  Intervener  ap- 
peal on  the  same  record. 

The  facts  admitted  In  the  pleadings  are 
thai  In  November,  1906,  plaintiff  and  defend- 
ant procured  a  marriage  license  from  the 
county  derli  In  the  county  of  Santa  Clara 
and  thereafter,  without  solemnization  of  any 
kind,  lived  tc^ther  as  husband  and  wife 
nntll  about  the  8th  day  of  July.  1020,  when 
plaintiff  for  the  first  time  discovered  that 
their  cohabitation  had  been  illegal.  During 
this  period  the  parties  acquired  a  piece  of 
property  In  San  Francisco,  which  they  oc- 
ciqiled  as  their  home,  and  It  is  this  property, 
together  with  the  household  furniture  and 
personal  property  located  therein,  which  la 
the  sabject-matter  of  this  litigation.  Dur- 
ing the  period  ot  cohabitation  both  plain- 
tUf  and  defendant  worked  In  various  can- 
neries and  other  eetablishments  and  con- 
tributed earnings  to  the  household  ex- 
penses and  the  acquisition  of  this  property. 
Plaintiff  had  a  minor  daughter  by  a  former 
marriage,  while  the  defendant  had  two  minor 
sons  by  a  former  marriage,  these  children 
living  for  the  greater  part  of  the  period  with 
their  parents.  They  also  worked  from  time 
to  time  and  contributed  their  earnings  to 
thdr  parents  to  help  meet  the  household 
expenses.  It  la  alleged  in  the  complaint  that 


doling  this  period  the  plaintiff  earned  and 
turned  over  to  d^endant  the  sum  of  $8,500, 
and  that  her  minor  daughter  during  the 
last  four  years  of  the  same  period  earned  the 
sum  of  $1,750,  which  was  also  turned  over 
to  the  defendant,  and  that  a  portion  of  said 
snm  so  contributed  to  the  defendant  was 
used  In  the  purchase  ot  this  proper^.  On 
the  other  hand,  the  deCradant  d«Ued  that  he 
had  received  these  sums,  bnt  alleged  that 
the  earnings  of  plaintiff  which  w«e  turned 
over  to  him  did  not  exceed  the  sum  of  $2,- 
600,  and  that  the  earnings  of  plaintitTa  minor 
daughter  were  rec^ved  by  her  mother  ud  at 
no  time  tamed  over  to  defendant  It  ia 
also  alleged  in  the  answer  and  In  the  oona- 
plaint  In  Intervttition  that  plalntUTs  minor 
son  during  this  period  earned  ^pproximotdy 
$5,600,  and  the  greater  portion  thoeoC  woa 
used  by  defendant  in  the  purduuse  of  tliis 
propertar-  The  value  of  the  property  In  suit 
is  admitted  to  be  $S,S00  with  an  ontatandlng 
indebtednesa  of  $1,350. 

The  only  issue  raised  by  the  answer  is  as 
to  the  amount  of  actual  cash  contributed  by 
plaintiff  and  used  by  defradant  in  the  pur- 
chase ol  the  property.  The  only  issue  raised 
by  the  complaint  in  intervention  la  tme  of 
law  purely,  and  that  la  the  right  of  a  fatho- 
to  use  the  earnings  of  his  minor  son  without 
accounting  therefor  to  the  son. 

[t]  The  issue  of  fbct  raised  by  tlte  answer 
is  wholly  immaterial  to  the  determination  of 
the  case.  Where  a  man  and  woman  have 
acquired  property  while  cohabiting  as  hus- 
band and  wif6  under  an  illegal  marriage, 
though,  strictly  speaking,  there  can  be  no 
C(»nmnnlty  property,  the  same  rule  will  be 
applied  by  analogy  as  would  obtain  under 
a  valid  marriage.  Under  such  rule  it  is  Im- 
material how  much  money  the  wife  has  ac- 
tually contributed  to  the  purchase  of  the 
property  involved,  tiecause*  if  a  legal  wife, 
her  Interest  in  the  community  property 
would  vest  by  reason  of  her  services  as  a 
wife  and  without  c(HiUlbution  of  any  part  of 
the  actual  purchase  price  of  the  pr<Hi!er^. 
Upon  this  point  the  case  Is  controlled  by 
Coats  V.  Coats;  160  Cal.  671,  675,  118  Pac. 
441,  86  L.  R.  A.  (N.  S.)  844,  and  Schneider 
V.  Schneider,  191  Pac.  633,  11  A.-  U  R.  1386. 

[2]  As  to  the  rights  of  the  Intervener,  his 
earnings  while  a  minor  automatically  be- 
came the  earnings  of  his  father.  Section  197, 
C»v.  Code,  The  fathw,  being  entitled  to  the 
earnings  of  his  son,  might  use  them  aa  he 
saw  fit  and  whether  they  were  used  to  meet 
the  household  expenses  or  in  the  purchase 
of  property  was  no  ccmcem  of  tbe  son.  In 
the  absence  of  an  express  agreement  (and 
none  is  pleaded),  the  minor  son  acquired  no 
Interest  in  the  properiy  purchased  In  part 
with  bis  earnings,  and  no  trust  residtod  in 
his  favor. 

Neither  the  answer  nor  the  complaint  in 
interv«itlon  raised  a  material  issue  of  fact 
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which  woQld  bsve  required  a  trial,  and  Judg- 
ment on  the  pleadings  was  therefore  prop- 
erly entered. 
Judgtaoit  afflnned. 

We  eoneoz:  LAMGDON,  P.  J.;  STDBTS- 
VANT.  J. 


Dl  FIORE  at  aL  V.  BOHNETT.  <Clv.  S9II.) 

(Diatrict  Court  of  Appeal,  lirat  District.  Diri- 
aitm  2.  Calif  omia.  Aug.  25*  1921.) 

Silas  «»4I  I— CoMplalat  bald  aot  gead  aa  aaa 

on  coatraot. 
A  coaiplaint  allegbig  that  defendant  add 
plaintiff  an  entire  fruit  crop,  and  plaintiff  ad- 
vanced a  portion  the  price,  bat  that  defendant 
fisiled  and  refused  to  dellrar  any  more  than  a 
Iiortion  whereby  plaln^  waa  damaged  in  a  cer- 
tain 9am  sued  for,  was  in  aasnmpsit  for  money 
had  and  recalTed,  and  not  upon  the  contnct, 
since  to  sue  for  bread)  plaintiff  should  have 
alleged  performance,  offer  to  perform,  or  readi* 
aaaa  and  iriUingneaa  to  perform. 

Appeal  from  Superior  Oourt,  Santa  Clara 
County;  P.  F.  Gosbey,  Judge. 

Action  by  S.  DI  Flore  and  D.  Dl  Flore,  a 
partnerahip  doing  business  under  the  firm 
name  of  D.  Dl  Fiore  Canning  Company, 
against  F.  O.  Bohnett  Fnun  a  judgment 
sustaining  demurrer  to  ocHuplaint,  plalnMlfli 
aiveaL  Afflnned. 

S.  O.  Tompklna,  of  San  Jose,  for  appd- 
Isnta. 

Bohnett  &  HUl.  of  San  Jose^  for  respond- 
ent 

NOURSB,  J.  Plaintiffs  sued  defendant  for 
94l7.9i^  the  ammded  complaint  all^i^  that 
on  the  14th  day  of  June,  1917,  the  defendant 
and  S.  Dl  Flore,  doing  business  under  the 
DBine  of  D.  Dl  Flore  Canning  Company,  en- 
tered into  an  agreonent  whereby  the  defend- 
ant sold  and  the  canning  company  purchased 
the  defmdanl^s  crop  of  treab  apricots  grown 
during  the  season  of  1917  at  the  price  of  $7S 
per  ton,  the  estimated  ijuantlty  b^g  40 
tons.  The  complalflt  also  alleges  that  at  the 
time  of  the  execution  of  the  contract  S.  Dl 
Flore  paid  and  advanced  to  defmdaut  on 
account  of  the  purchase  price  of  aald  fruit 
the  sum  ot  fSOO,  that,  but  2,188  pounds  of 
said  fruit  was  dellrered,  of  the  value  of 
182.06,  and  that  defendant  has  failed,  neg- 
lected, and  refosed  to  deliver  any  more.  It 
it  theo  alleged  that,  by  reason  of  d^endanfs 
failure  to  d^ver  the  balance  of  the  apricots, 
plaintiff  has  been  damaged  In  the  sum  of 
f417.9S,  the  amount  sued  for.  A  demurrer 
was  Interposed,  specifying  as  grounds  there- 
of that  the  conplalnt  did  not  state  a  cause 
of  action,  that  the  plalntlfEs  did  not  have 
legal  capacity  to  sne,  In  that  they  had  failed 
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to  comply  with  Oib  provisions  of  sections 
2466  and  2468  of  the  Civil  Code,  and  that 
the  cause  of  action  was  barred  by  the  pro- 
visions of  subdivision  1,  S  839,  of  the  Code  of 
Oivll  Procedure.  This  demurrer  was  sus- 
tained without  leave  to  amend,  and  from 
the  judgment  following  the  plaintltT  appeals. 

It  does  not  appear  when  the  original  com- 
plaint waa  filed,  but  appellant  concedes  that, 
if  the  action  was  in  assumpsit,  and  not  an 
action  on  the  contract,  it  is  barred  by  the 
statute  of  limitations.  The  "action  upon 
the  contract"  to  which  appellant  refers 
would  be  on  action  for  damages  for  Its 
breach.  That  the  complaint  does  nut  contain 
the  essential  averments  for  such  an  action 
Is  apparent.  It  being  evident  that  the  con- 
tract called  for  the  purchase  of  the  entire 
crop  grown  by  respondent  during  the  1917 
season,  appellant  would  not  be  permitted 
to  take  such  portion  of  the  crop  as  he  chose 
and  refuse  to  take  the  balance.  In  order 
to  sue  for  breach  of  the  contract,  it  was 
therefore  necessary  for  appellant  to  allege 
his  performance,  offer  to  perform,  or  readi- 
ness and  willingness  to  perform.  Barron  v. 
Frlnk,  30  Cal.  486,  488;  L.  A.  Gas.  &  Elec. 
Co.  V.  Amalgamated  OU  Co..  166  CaL  776, 
778,  106  Pac.  55. 

Here  the  complaint  does  not  contain  any 
of  such  averments,  but  It  is  apparent  from 
the  face  of  the  conplaint  that  the  contract 
was  abandoned,  and  that  ant^lsnt  did  not 
seek  its  performance.  Bis  cause  of  action, 
then,  was  one  in  imidied  assumi>sit  for 
money  had  and  received,  and  as  such  was 
concededly  barred  by  the  statute  of  limita- 
tions. 

Judgment  affirmed. 

We  concur:  LANGDON,  P.  J.;  STUBT& 
VANT,  J. 


PEOPLE  V.  ENGLISH.    (Cr.  060.) 

(Dlatrlct  Court  of  Appeal,  Third  Dlatriet,  Cal- 
ifornia. Aug.  26.  1921.) 

Electlois  «=»329— Evidence  that  person  per- 
sonated In  fraudulent  voting  was  entitled  to 
vote  suOldent. 

Evidence  on  prosecution  nnder  Pen.  Code,  | 
46,  for  fraudulent  votins,  htM,  in  view  of  Pol. 
Code,  {  62,  as  to  residence,  and  section  1239 
as  amended  by  St.  1917,  p.  ^6,  as  to  determin- 
ing place  of  residence  for  votins  purposes,  suf- 
ficient to  warrant  finding  t^t  the  person  per- 
sonated by  defendant  waa  legally  entitled  to 
vote  at  the  time  and  place. 

Appeal  from  Superior  Court,  Sacramento 
County;  H.  D.  Burroi^hs,  Judga 

John  English  was  convicted  of  fraudulent 
voting,  and  appeals.  Affirmed. 


^^VoT  other  cum  Mt  auo*  topic  sad  KEY-NUUBBR  io  all  Kaj-Nombered  DlgesU  and  ladexM 
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S.  Luke  Howe  and  Sberldan  X>owiie7»  botb 
of  Sacramento,  for  appellanL 

U.  S.  Webb,  Atty.  Oen.,  and  J.  Ghao.  3oom, 
D^uty  Atty.  G^,  for  tbe  People 

HART,  J.  Tbe  defendant,  talmaelf  a  duly 
qualified  Sector  and  oititled  to  vote  In  pre- 
cinct No.  8S  of  Sacramento  county,  was  In- 
dicted by  tbe  grand  jury  of  said  county  for 
the  crime  of  voting  at  tbe  general  primary 
election  held  tbrongbout  tbe  state  on  tbe  Slst 
day  of  August,  1920,  in  said  precinct  Mo.  88 
of  said  county,  upon  Cbe  fialse  and  fraadnlent 
r^resentatlon  that  he  waa  one  Jobn  Hmry 
Miller,  wbo,  tbe  Indlctmrait  alleges,  was  "a 
duly  qualified  elector  of  tbe  county  of  Sacra- 
mento" at  tbe  time  of  said  election,  "and  tben 
and  tbere  duly  and  legally  qualified  and  en- 
titled to  vote  as  such  elector  at  said  ©lection 
at  August  primary"  in  said  precinct  No.  88 
of  said  county. 

A  trial  of  tbe  accused  resulted  In  his  con- 
viction by  tbe  Jnry  of  tbe  offense  so  charged, 
and  be  prosecutes  this  ai^ieal  from  tbe  Judg- 
ment and  tbe  order  denying  hia  motion  tor  a 
lisvt  trial. 

The  indictment  waa  based  on  section  46 
of  the  Penal  Code,  which  Is  as  follows: 

"Every  person  not  entitled  to  vote,  who 
fraudulently  attempts  to  vote,  or  who,  being  en- 
titled to  vote,  attempts  to  vote  more  than  once 
at  any  election,  or  who  personates,  or  attempts 
to  personate,  a  person  legally  entitled  to  vote, 
is  punishable  by  imprisonment  in  the  state  pris- 
on for  not  less  than  one  nor  more  than  two 
years." 

It  will  be  noted  that  by  tbe  foregoing  flec- 
tion, three  different  offenses  against  the  eleo- 
ti<m  franchise  are  described  or  defined,  the 
indictment  being  founded  upon  tbe  last  part 
of  the  section,  whereby  it  Is  made  a  crime 
for  one,  himself  being  oititled  to  vote  at  an 
election,  wbo  personates,  or  attenqtts  to 
personate,  a  person  legally  entitled  to  vote. 
Under  the  Indictment  upon  wbi(^  the  defend- 
ant was  tried  and  convicted,  it  was,  to  justi- 
fy a  conviction,  eas^tial  for  the  pec^le  to 
establish  by  the  requisite  degree  of  proof 
these  facts  or  elements:  (1)  That  the  d^eod- 
ant  himself  waa  under  the  law  entitled  to 
vote  at  the  primary  election  referred  to 
In  the  indictment;  (2)  that  the  aald  John  H. 
lliller  was  likewise  entitled  to  vote  at  said 
dection;  ^  tliat  the  defendant  voted  at 
said  primary  election  under  the  name  of  John 
Henry  Miller,  and  upon  the  false  revrestfita- 
tlon  that  be  waa  said  person. 

No  question  la  raised  hero  of  the  sufficiency 
of  tbe  proof  to  support  the  finding  of  tbe 
jury,  as  implied  from  the  verdict,  that  the 
defoidant  hims^  was  legally  entitled  to 
vote,  and  that  he  represented  himself  to  be 
and  did  vote  at  said  primary  election  as 
"John  Henry  Miller."  Nor  is  it  questioned 
that  a  person  named  JtOm  Henry  Miller  was 
registered  as  a  voter  In  precinct  No.  88  of 
Sacramento  county,  and  that  be  did  not  him- 


self vote  at  the  primary  eleefclon  In  qneathm. 
It  Is  contmded,  however,  that  the  evldeooe  la 
wholly  insuffldent  to  show  that  aald  Jolm 
Henry  Miller  waa  legally  ^titled  to  vt^  In 
said  precinct  at  tbe  time  of  the  holing  of 
tbe  orimary  Section  In  said  county  of  Sacra- 
mento on  the  8l8t  day  of  August,  1920^  and 
this  point  constitutes  tbe  sole  ground  of  com- 
plaint against  the  legal  integrity  of  the 
verdict  • 

The  roles  of  law  in  this  state  by  which 
the  question  of  residence  la  to  be  determined 
are  set  forth  In  sectUms  62  and  of  the 
Political  Code.  The  section  flist  named, 
among  other  things,  declares: 

"Every  person  has.  In  law,  a  residence.  In 
determining  the  place  of  reaidmee  Ike  follow- 
ing rules  are  to  be  observed: 

"1.  It  is  the  place  where  one  rsmabu  when 
not  called  dsewhere  for  labor  or  other  apcdal 
or  temporary  pnrpoae,  and  to  whidi  he  retains 
in  seasons  of  repose; 

"2.  There  can  only  be  one  residence; 

"3.  A  residence  cannot  be  lost  nntti  another 
is  gained.  •  • 

Section  1239  of  the  same  Oode,  which  is 
under  the  title  and  chapter  of  said  Gode 
relating  to  "voting  and  challenges"  at  elec- 
tions, provides,  in  part  as  follows: 

'*The  board  of  election.  In  determining  the 
place  of  residence  of  any  person,  must  be  gov- 
erned by  the  following  rides,  as  far  as  they 
are  appUcable: 

"1.  That  place  moat  be  considered  and  hdd 
to  be  the  residence  of  a  person  in  which  his 
habitation  is  fixed,  and  to  whidi,  whenever  he  is 
absent,  be  has  the  intention  of  return- 
ing; •  ■ 

"3.  A  person  mast  not  be  considered  to  have 
lost  his  residence  who  leaves  his  home  to  go 
into  another  state,  or  precinct  in  this  state, 
for  temporary  purposes  merely,  with  the  inten- 
tion of  returning; 

"4.  A  person  most  not  be  considered  to  have 
gained  a  residence  in  any  prednct  into  which 
he  comes  for  temporary  parposes  merely,  iritli- 
oat  the  intention  of  making  snch  prcdnct  his 
home.   •   •  • 

"10.  The  mere  intention  to  acqoire  a  new 
residence,  without  the  fact  of  removal,  avails 
nothing,  neither  does  the  fact  of  remoni,  with- 
out tbe  intention." 

See  Stats.  1917,  pp.  416,  417. 

The  question  here  is  whelSier  the  record 
discloses  evidence  whtdi,  whoB  tested  by  tbe 
rules  above  stated  b««ln,  Is  snch  aa  to  pve- 
clude  us  from  justly  dedaring  that  the  fkct 
that  said  Miller  was  a  reald«it  and  entitled 
to  vote  in  said  precinct  No.  68,  at  the  time 
of  the  primary  election  mentioned,  ms  snffl- 
ciently  established,  the  existence  oif  the  other 
elements  of  the  crime  charged  belnft  as  seen, 
conceded. 

It  was  Shown  that  fiie  John  Henry  l^ler 
named  in  tbe  indictm«it  waa  a  laborli^  man, 
and  had  lived  at  a  hotel  owned  and  conduct- 
ed by  a  Mrs.  Mary  Mclsaac,  at  1401  Vtcat 
street.  In  Sacramento  tiUj,  for  about  17 
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years  down  to  the  15th  day  of  June,  1021. 
Said  Miller  was  a  registered  voter  from  said 
hot^,  and  had  at  a  number  ot  elections  voted 
In  the  election  precinct  in  which  the  bot^ 
was  situated.  Miller  wonld  oftm,  during  the 
years  he  resided  at  said  hotel,  leave  Sacra- 
mento to  woilc  for  others,  but  upon  finish- 
ing the  work  for  the  performance  of  which 
he  had  been  employed,  would  return  to  Sac- 


left  and  went  to  Oie  hospital  and  didn't  stay 
there,  and  came  back  to  your  place.  A.  He 
went  to  the  hospital,  yee— oil,  yes.  My  son-in- 
law  took  him  out,  nuide  arrangemoits  with  the 
Sisters  at  the  Sitter's  Hospital,  and  was  going 
— now,  wheUier  be  paid  tlie  lull  or  not  I 
don't  know;  but  he  went  and  bought  two  night- 
shirts, and  went  out  there  and  made  arrange- 
ments, and  when  I  came  back  in  the  morning, 
he  was  up  there.    Q.  Up  in  your  bonse?  A. 


ramento  aud  to  the  said  hotel,  where  he'Ies.    He  came  in,  and  I  said:  'Miller,  you 


resided,  and  would  remain  mi  til  any  work 
be  might  obtain  wonld  again  require  him  to 
leave  the  dty.  For  several  months  he  was 
employed  by  Mrs.  Mclsaac  about  the  hotel. 
He  was  thus  employed  down  to  the  16th 
day  of  June,  1£^.  Mrs.  Mclsaac,  testl^ing 
for  the  people,  stated  that  Miller  was  at 
times  "nervous  and  unstrung,"  and  when 
in  that  state  would  quit  working  for  her. 
She  said  that,  on  the  15th  day  of  June,  1920, 
Miller  ceased  working  for  her,  and  she  paid 
him  In  full  what  she  owed  him;  that  Miller, 
having  been  at  some  time  previously  operat- 
ed upon  to  correct  some  physical  ailment, 
stated  to  her  on  the  day  Just  named  that  it 
was  necessary  for  him  to  submit  to  another 
Buch  operation,  and  that  he  was  going  to  a 
hospital  in  Sacramento  that  day  for  that 
purpose ; .  that  she  then  said  to  Miller  that 
she  was  tired  of  his  presence  at  the  hotel, 
that  as  both  were  of  a  nervous  disposition 
and  could  not  get  along  together,  it  was  her 
desire  that  he  would  not  return  to  her  place, 
or  words  to  that  eflfect,  and  that  Miller,  re- 
plying to  that  suggestion,  said  that  he  In- 
tended, after  he  was  operated  upon  and 
discharged  from  the  hospital,  to  go  to  Oak- 
land, where  he  would  remain  with  his  broth* 
er,  who  resided  In  that  dty,  until  his  health 
vras  restored.  Ctmtinuing,  Mrs.-  Mclsaac  stat- 
ed that  she  assisted  in  getting  Miller 
to  the  hospital,  but  that  he  remained  at  the 
institution  only  a  few  hours,  leaving  for  the 
purpose  of  taking  work  "up  the  river";  that 
she  would  say,  so  far  as  she  was  able  to  rec- 
ollect, that  Miller  never  stopped  at  or  slept 
in  her  house  after  June  15,  1920,  although 
she  did  say  that,  after  that  date,  he 
left  with  her  for  safe-keeping  some  money 
he  had  earned  in  his  more  recent  employ- 
ment. On  redirect  examination  the  witness 
testified: 

"Q.  Isn't  it  a  fact  that  the  man,  John  Henry 
Miller,  was  in  the  habit  of  going  out  Into  the 
country  and  returning  to  your  place,  making 
that  as  his  home?  A.  Wed,  I  know  be  would 
work  on  the  boats,  then  he  would  onne  back 
and  ask  me  if  I  had  any  place  for  blm,  bat  he 
never  asked  me  to  keep  a  room  for  him.  Q. 
Ob,  I  understand  that,  but  it  was  bis  custom, 
during  the  17  years,  when  he  came  to  Sacra- 
mento, to  make  your  place  bis  resideoce ; 
wasn't  that  it?  A.  Well,  yes.  Q.  That  is  cor- 
rect, isn't  it?  Mrs.  Mclsaac?  A.  Yes,  sir.  Q. 
And  when  he  left.  In  June,  and  went  to  the 
hospital,  and  then  he  came  back  to  jour  place 
didn't  he?  A.  Yea.  Q.  Did  be  stay  there,  at 
alll  A.  No,  he  did  not.  He  went  to  the  coun- 


caa't  stay  here.'" 

John  H.  Miller  was  called  by  the  defend- 
ant and.  testifying  as  to  bis  residence  at 
1401  Front  street,  stated  that  be  left  the 
hotel  of  Mrs.  Mclsaac  on  the  15th  day  of 
June,  1920,  for  the  purpose  of  going  to  the 
Sisters'  hospital  in  Sacramento  for  an  opera- 
tion; that  he  remained  there  but  a  few  hours, 
when  he  returned  to  Mrs.  Mclsaac's  place; 
that  Mrs.  Mclsaac  said  to  him  that  he  could 
not  Ih  e  at  her  hotel  any  longer,  and  he  there- 
after secured  a  poslticm  as  a  watchman  on 
the  steamer  Mora,  plying  the  Sacramento 
river  and  which  was  moored  at  a  station 
known  as  Vernon,  a  number  of  miles  north 
of  Sac»im«ito  on  the  Sacramento  river.  He 
testified  that  upon  taking  the  position  as 
watchman  on  the  steamer  Flora,  be  cfHisider- 
ed  that  bis  residence  was  on  the  boat  When 
asked  what  he  meant  by  residence,  he  replied 
that  it  was  the  place  where  he  ate  his  meals 
and  slept '  He  said  that  he  left  the  Mclsaac 
Hotel  with  tbe  Intention  of  not  returning  to 
the  city  of  Sacramento  and  taking  up  hia 
residence ;  that  be  intended  to  go  to  Oakland 
and  reside.  He  testified  on  cross-examina- 
tion that  for  the  past  17  years  he  had  fre- 
quently worked  on  the  boats  on  tbe  Sacra- 
mento river,  and  that  "every  time  that  I  finish- 
ed 1  would  come  back  to  1401  Front  street" ; 
that  be  was  registered  as  a  voter  from  1401 
Front  street  (the  Mclsaac  Hotel),  and  that 
he  had  on  several  occasions  voted  at  elec- 
tions from  that  place.  He  likewise  testified 
that  when  he  left  tbe  Sisters*  hospital  oa 
tbe  15tb  day  of  June  be  returned  to  tbe 
Mclsaac  Hotel  and  remained  there  several 
days,  or  until  he  went  to  Vernon  to  take 
the  position  on  the  steamer  Flora  as  a  watch- 
man; that  after  he  ceased  working  on  the 
steamer  he  went  to  tbe  Holland  land  dis- 
trict, whicfa  Is  on  an  island  south  of  the  dty 
of  Sacramento;  that  he  got  sick  while  there, 
and  was  for  that  reason  unable  to  work 
longer,  and  came  back  to  Sacramento  In  tbe 
month  of  July,  1920 ;  that  he  slept  "up  town, 
but  I  guess  some  nights  I  slept  In  tbe  cor- 
ner," referring,  as  he  later  explained,  to  tbe 
Mclsaac  place;  that  after  be  recovered  from 
bis  illness  be  again  went  to  Vernon  and  re- 
sumed work  as  a  watchman  on  tbe  steamer 
Flora  and  remained  there  until  he  came  to 
Sacramento;  that  he  shortly  thereafter  went 
over  to  the  Tolo  county  side  of  tbe  Sacra- 
mento liver,  where  tbe  boat  was  "tied  up," 
and  worked  there  a6  a  watchman  on  tbe 


tiy— aob  Q.  Wdl,  yon  told  Mr.  Howe  tiiat  he  |  boat  iintU  tbe  ITtli  of  S^tembor.  He  further 
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>tsted  that  be  had  not  gone  to  Oakland  after 
file  IBth  of  Jane,  tbat  be  bad  no  reeidoice 
tbere  and  that  be  had  no  residence  In  Tolo 
county,  other  Qien  Itring  on  the  boat  while 
engaged  in  bis  work  as  watchman.  Ue 
testified  that  be  bad  known  the  d^endaut 
abont  85  years  and  knew  bbn  while  he 
stopped  at  the  Mclsaac  place. 

The  fOT^lng  brief  recapitulation  of  the 
erideuce  is  sofilclent  to  show  that,  tested 
by  the  rules  of  law  (above  stated  liei^) 
whereby  the  matter  of  rdsldenra  is  to  be 
determined,  the  case  as  made  by  the  proo& 
is  such  that  tbe  question  whether  the  said 
Miller  was,  on  the  aist  da^  of  August,  1920, 
the  time  of  the  holding  of  the  primary  elec- 
tion at  which  the  defmdant  is  chained  with 
baring  voted  ujfoa  tbe  false  r^ffesentation 
that  be  was  said  MUler,  oititled  to  vote  as 
a  roistered  voter  of  precinct  Na  88  of  said 
county,  was  one  for  decision  by  Ibe  Jury; 
and.  the  jury  having  acc^ted  the  testimony 
as  being  suffldoit  to  establish  in  their  minds 
the  truth  of  that  element  of  the  crime  dull- 
ed beyond  a  reasonable  doubt,  we  are  not 
pr^red  to  say  that  the  otmdntfon  so  ar- 
:rtved  at  was  not  Justified.  We  can  say,  how- 
ever, that,  upon  its  face,  the  testimony  Is 
sufficient  to  support  tlie  verdict 

There  Is  nothing  in  the  evldoice  to  show 
that  the  witness  Miller  ev^  changed  or  aban- 
doned his  residence  at  the  Mclsaac  bot^ 
or  that  he  attempted  to  establish  a  resi- 
dence at  any  other  place  or  intended  to  do  sa 
It  is  true  that  he  stated  that  he  left  the 
Mclsaac  hotel  with  the  intention  of  aband(m- 
ing  it  as  his  i^ace  of  residence,  and  It  is  also 
true  that  he  stated  that,  after  leaving  said 
hotel  on  the  10th  of  June,  1920,  to  work  on 
the  steamer  Flora  at  Vernon,  his  residence 
was  on  said  steamer.  The  latter  statement 
involved  a  legal  conclusion,  and  as  so  made 
by  the  witness  it  was  shown  to  be  wholly 
without  probative  force  upon  that  question 
hy  bis  explanation  that  he  considered  the 
place  here  he  took  bis  meals  and  sicvt  suffi- 
cient to  constitute  a  legal  residence.  As  to 
bis  BtatCTQOit  that  he  took  his  leave  from 
said  hotel  with  the  intention  of  not  returning 
thereto,  it  is  clear  that,  under  the  law,  such 
intention,  even  if  it  were  in  his  mind,  was 
not  of  itself  sufficient  to  constitute  an  aban- 
donment of  said  place  aa  his  residence  or 
to  ^ect  any  sudi  result.  As  we  have  seen, 
nnder  the  law,  every  person  has  a  residence 
(Pol.  Code,  {  62),  and  "that  the  mere  inten- 
tion to  acquire  a  new  residence,  without  the 
fact  of  removal,"  cannot  have  the  effect  of 
changing  a  person's  residence  from  the  place 
where  he  baa  established  it  to  some  other 


plac&  Pol  Co6b,  I  1239.  There  Is  no  evi- 
dence that  be  registered  at  any  otttw  voting 
prednct,  and  audi  evidence  would  readily 
have  been  available  in  docunumtary  fbrm 
had  it  edsted,  because  the  reoorda  otf  the 
registratim  ofitoe  would  have  shown  that 
bis  registration  as  a  voter  in  precinct  No.  83 
of  Sacramento  county  bad  been  canceled. 
Indeed,  the  affidavit  of  r^lrtratlon  of  MUlee. 
whldi  was  introduced  and  received  in  evi- 
dence In  this  caae,  oonstltnted  some  evidence 
of  the  ftct  that  he  was  not  registered  aa  a 
voter  In  any  otlier  jffecinct  or  county,  other- 
wise aald  affidavit  would  ^obably  not  bave 
been  In  ezlatence^  It  la  dear  Uiat  said  pre- 
cinct No.  88  at  tlw  time  of  the  holding  of 
said  pr1mai7  Section  was  hla  restdaioe, 
evoi  though  he  had  therein  no  room  or  bouse 
in  whldi  to  dwell.  In  Huston  t.  AndersMi. 
146  Gal.  820,  328,  78  Pac.  026,  685,  whldi  in- 
volved an  dectlon  contest  and  In  which  an 
objection  ms  raised  to  the  right  of  a  certain 
pnaott  who  had  voted  at  the  dectlon  to  vote, 
said  person  having  previously  to  the  Sec- 
tion moved  to  another  prednct  to  undertake 
temporary  employmoit  only,  the  eoort  said, 
refOTing  to  said  objection; 

"The  evidence  was  sofficlent  to  sostain  a  cm- 
clasloo  that  he  bad  no  intentimi  of  making  the 
precinct  Into  which  he  moved  his  residence. 
*  *  *  If  the  voter  had  no  Intention  of  mak- 
ing the  precinct  into  which  he  moved  his  home, 
but  wait  there  Utt  temporary  porposee  (mly,  he 
did  not  gain  a  reridenee  there,  and  emseqnently 
did  not  lose  his  legal  residMice  in  Ihe  prednct 
from  which  he  moved,  noUoithttaniiitg  tibol  hm 
majf  not  have  had  any  certain  house,  room,  or 
ptaoe  therein  that  he  ooutd  oaU  hw  home.  [Ital- 
ics oura]  That  prednct  continued  to  be  bis 
leg^l  reddoice  an  til  he  gained  a  lesal  residence 
dsewhere.  The  evidence  was  sndi  that  it 
might  have  •nstaloed  a  oootrary  finding  hot 
not  such  as  to  warrant  us  in  distarbing  the 
findings  of  the  court  below.  See,  in  tida  con- 
nection. Smith  V,  Thomaa,  121  Osl  633;  Stew- 
art V.  Eyser.  106  Cal  469." 

Seek  aliOi  Shedmn  v.  Scott,  146  CaL  684, 
79  Pac  8Sa 

What  is  aald  in  flie  above  case  Is  cogently 
pertinent  to  the  case  here,  although  we  are 
not  pr^red  to  say  that  the  evidence  tak- 
ing It  at  its  face  value,  would  have  war- 
ranted the  Jury  In  rracblng  any  oflier  ccm- 
dnslon  than  that  evidenced  by  their  t»- 
dlct  Our  condnsion  Is  tlut  tlw  verdict  is 
amply  supported  by  the  evidence^  and,  ac- 
cmrdln^,  tba  Judgment  and  tha  order  ap- 
pealed firom  are  affirmed. 

We  concur:  FINCH,  P.  J.;  BDBNirrT, 
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QUIKIiAN  V.  ST.  JOHN  USt 
(Stl  P.) 

John  J.  S^iggBt  of  lander,  for  plaJntUC  In 

error. 

V.  H.  Stone  and  John  DdUoa*  both  of  Lan- 
der,  for  defendant  In  error. 


(No.  958.) 
Oct  18,  1921.) 
•f  msmoB  of 


1.  Cmtows 
ooatnot. 

In  an  escTOW  agreement,  proTiding  that 
"in  default  of  the  payment  to  70U  of  $75  each 
month  at  the  time  and  In  ilie  mamwr  hereinbe- 
fore provided,  then  and  in  that  event  you  are 
authorized  to  deUver  said  deed  to  E.  [the  gran- 
tor]," time  mnst  be  considered  of  the  essence 
of  ^e  contract  in  a  purely  law  action. 

2.  Esoraw*  ^=>I5— Dtiiaad  for  dud  la  m- 
orow  Md  MiC  raululOR,  bat  a  tUading  ap- 
oa  tenna  of  ooatrut 

Where  escrow  agreement  provided  that  in 
default  of  payment  of  monthly  installments, 
holder  was  authorized  to  deliver  deed  to  gran- 
tor, a  demand  for  the  deed  by  the  grantor  on 
default  of  the  vendee  and  surrender  thereof  to 
him  did  not  constitute  a  rescission  of  the  con- 
tract, bat  TBS  a  standing  squarely  upon  the 
terms  of  the  contract 

3.  Vendor  and  purchaser  •3=>335— No  recovery 
of  iastaliments  paid  whsre  vendee  dsfantta. 

■Where  in  an  installment  contract  for  pur- 
chase of  realty,  time  is  of  the  essence,  and 
vendee  defaults,  he  cannot  recover  purchase 
money  iiaid.  nor  for  improvements  placed  up- 
on the  property,  without  pleading  facts  to 
bring  his  case  within  recognised  roles  of  equi- 
table jurisprudence,  even  where  the  contract 
makes  no  provision  for  forfeiture. 

4.  Veador  aad  purchaser  «=»34l  (2)— AHega- 
tiM  as  to  wronflfnl  eoadaet  pf  vender  held 
not  to  entitle  vendee  to  recover  parohase 
noa«y. 

Allegation  of  plaintiff,  vendee  in  escrow 
agreement  under  which  grantor  had  retaken 
deed  on  default  of  vendee  in  monthly  install- 
ment that  wrongful  act  of  defendant  in  inter- 
fering with  tenants  of  vendee  and  thereby 
causing  them  to  withhold  from  vendee  money 
debts,  "with  other  unavoidable  hindrances," 
rendered  plaintitC  unaUe  to  meet  the  install- 
ments, was  not  aaffident  upon  which  to  base 
a  recovery  of  installments  of  pnrehase  money 
paid. 

5.  Veador  aad  parofcaser  «s>34l  (2)— Vendee, 
aeokiai  eqaltable  rvllar,  nast  sbaw  ha  la  af- 
flrnaUvaly  MtltM  tkarata. 

A  vendee,  Invoking  the  aid  of  a  court  of 
equity  to  relieve  him  against  a  forfeiture 
caused  by  failure  to  meet  payments  according 
to  the  terms  of  his  contract,  must  show  a£Brm- 
atively  in  his  complaint  that  he  is  entitled  to 
equitable  relief,  and  he  must  show  a  difference 
in  bis  favor  between  the  purchase  money  paid, 
plus  the  enhanced  value  of  the  premises  caused 
bj  improvements  made  by  him  and  properly 
diargeaUe  against  the  defendant  and  value  of 
plaintiffs  use  of  the  property. 

Urror  to  District  Coart  Fremont  Ooonty ; 
Gharlea  B.  Winter,  Jud^e. 

Action  by  Bessie  M.  Qulnlan  against  Ed- 
ward T.  St  John.  Judgment  for  defendant 
and  plaintiff  brings  error.  Affirmed. 


TIDBAUU  District  Judge.  This  action 
is  here  upcm  proceedings  In  error  instituted 
by  plaintiff  in  error,  who  was  plaintiff  below, 
against  d^aidant  in  error,  wba  was  d^nd* 
ant  below. 

The  plaintiff's  amended  petition  in  the 
conrb  below  consisted  of  two  alleged  caiiaes 
of  action  separately  stated  and  numbered. 
The  defendant  demurred  to  the  first  cause 
of  action  set  forth  in  said  i>etltlon  upon  the 
ground  that  the  first  cause  of  action  did  not 
state  facts  sufflclent  to  constitute  a  cause  of 
action.  This  d^urrer  was  sustained  by  the 
trial  court.  Thereupon  plaintiff  refused  to 
further  amend  her  petition,  and  elected  to 
stand  upon  it  and  the  court  accordingly 
rendered  Judgment  dismissing  the  first  cause 
of  action. 

The  on)y  question  before  this  conrb  is 
whether  the  trial  court  erred  in  sustaining 
the  demurrer  and  dismissing  said  first  cause 
of  actlcHi.  The  allegations  of  the  first  cause 
of  actlcn  contained  In  lOalntiff's  amended 
petition  are  substantially  as  follows:  That 
on  December  20th,  1911,  plaintiff  and  defend- 
ant entered  Into  an  escrow  agreement  for  the 
purchase  of  certain  lots  in  Lander,  Wyo., 
said  agreem^t  reading  as  followa: 

"Lander,  Wyo.,  Dec.  20,  1911. 

"To  Ben  Sheldon:  This  envelope  contains 
a  deed  from  Edward  T.  St.  John  to  Beatrice 
Bright  which  you  are  requested  to  hold  in  es- 
crow npon  and  under  the  following  conditions, 
viz:  The  said  Beatrice  Bright  is  to  pay  to 
you  the  sum  of  $7S  on  the  9th  day  of  each  and 
every  month  until  the  full  sum  of  $3,000.00 
shall  be  paid,  said  payment  of  $75  to  commence 
on  the  9th  day  of  January,  1912.  When  the 
full  snm  of  $8,900  is  paid,  you  are  authorised 
to  deliver  said  deed  to  the  siUd  Beatrice  Bright 
In  the  default  of  the  jtayment  to  you  of  76.00 
each  month  at  the  time  and  in  the  manner 
hereinbefore  provided,  then  and  in  that  event 
yon  are  anthorized  to  deliver  said  deed  to  the 
said  Edward  T.  St  John. 

"In  witness  whereof  we  have  hereunto  sab- 
scrlbed  onr  names. 

"Edward  T.  St  John. 
"Beatrice  Bright." 

That  the  envelope  mentioned  In  the  above 
agreement  cootalued  a  warrantiy  deed  exe- 
cuted by  defendant  conveying  certain  land 
to  plaintiff,  which  is  the  deed  referred  to  in 
the  above  writing. 

That  plaintiff  met  the  payments  regularlj- 
and  on  time  until  Uie  sum  of  $2,250  was 
paid,  and  that  during  said  time  she  placed 
valuable  Improvements  on  the  land  to  the 
value  of  approximately  $900. 

That  on  July  9,  1014,  an  installment  of 
$75  became  due  under  said  escrow  agree- 
ment "but  through  the  wrongful  acts  of 
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defaidant  In  Interfering  with  the  tenants  of 
plaintiff  and  thereby  caosiiv  tbem  to  with- 
hold item  plflintltt  mon^  dae  ber  tnm  said 
touuta^  which  with  other  nnaToldable  hin- 
drances, plaintiff  was  niiable  to  meet  the  In- 
stallment due  July  0,  1914,  In  the  amount  of 
fro  on  the  exact  day  it  became  doe,  and 
fcrther  says  that  she  pleaded  with  d^end- 
ant  for  an  extension  of  a  few  days*  time  In 
which  to  meet  said  inataUment,"  but  that  de- 
feodant  refused  to  extend  the  time,  and 
recalled  said  deed  from  escrow,  and  on  July 
26,  1914,  sold  the  pn^»erty  in  question  to  an- 
other person  "and  also  taking  possession  of 
and  appropriating  to  his  own  use  the  said 
Improvements  so  placed  on  said  property  by 
the  phdntur." 

The  petition  tbm  alleges  that  by  taking  up 
the  deed,  defendant  "rescinded  said  escrow 
agreemait,"  bat  refused  to  and  stiU  refuses 
to  return  to  plabitiff  the  12,200  paid  on  the 
omtract,  or  to  reimburse  her  for  the  Imivove- 
moitB  she  placed  on  the  land,  as  he  Is  l^piUy 
bound  to  do. 

The  prayer  Is  for  the  recovery  of  the 
^250  paid  on  the  contract,  with  Interest 
from  the  dates  of  the  several  payments,  and 
for  jt9U0,  the  value  of  the  Improvemoits,  with 
Interest  from  July  2S,  1914. 

There  is  no  all^tlon  In  the  petition  that 
obe  tteatrice  Bright,  a  party  to  the  escrow 
contract,  and  Bewula  M.  Qulnlan,  the  plain- 
tlfC,  .are  the  same  person.  However,  the  de- 
fendant makes  no  p<^t  of  this  In  his  brief, 
and  virtually  concedes  the  fact  There  is 
also  no  direct  allegation  In  the  petition  that 
plaintiff  was  In  possession  of  the  property 
daring  the  life  of  the  escrow  agreem^it,  the 
only  allegations  bearing  upon  the  question 
being  the  allegations  that  plaintiff  placed 
Improvements  on  the  property,  and  that  de- 
fendant, when  be  recalled  the  deed  from  es- 
crow, took  possession  of  said  improvements. 
However,  both  sides  In  presenting  the  case 
to  this  court  have  assumed  ttiat  plaintiff  was 
in  possession  during  the  life  of  the  escrow 
agreement,  and  so  we  shall  assume  that  to 
be  the  fact.  The  allegation  that  the  failure 
of  plaintiff  to  pay  t^e  $75  installment  falling 
due  July  9,  1914,  was  caused  by  the  act  of 
defendant  "in  Interfering  with  the  tenants 
of  plaintiff,  and  thereby  causing  them  to 
withhold  from  plaintiff  money  due  her  from 
said  tenants,  which  with  other  unavoidable 
hindrances  plaintiff  was  unable  to  meet  the 
installment,"  Is  likewise  very  indefinite. 
The  court  Is  not  Informed  whether  or  not 
the  tenants  so  Interfered  with  were  tenants 
occupying  the  premises  in  question,  in  what 
manner  tbey  were  Interfered  with,  or  what 
the  other  unavoidable  hindrances  were.  Nor 
is  there  an  allegation  that  except  for  said  in- 
terference plaintiff  would  have  been  able  to 
meet  the  payment  on  time,  nor  are  the  facts 
pleaded  showing  tbla  to  be  true.  There 
is  likewise  nothing  In  the  petition  to  show 
ttie  court  that  the  plaintiff  has  been  dam^ 


aged,  that  is.  It  is  not  dumn  tiiat  the  moicj 
paid  and  Improvements  made  and  taken  by 
defendant  were  of  greater  value  than  the 
use  of  the  prc^rty  during  the  time  it  was 
occupied  by  plaintiff,  nor  that  tbm  inowov^ 
ments  were  of  such  a  permanoit  nature  as 
to  add  anything  to  the  value  <tf  the  pn^erty. 
Neither  does  the  petitltm  show  whether  and 
to  whab  extant  the  vaine  of  the  property  wis 
enhanced  by  the  Improveuwts  idaced  there- 
on by  plaintiff,  nor  whether  they  were  taiade 
with  the  vendor's  consoit 

The  petition  alleges  that  defendant,  when 
he  took  up  the  deed,  aflm'  faUare  of  plain- 
tiff to  meet  the  payment  falling  doe  on  Jtily 
9,  1914,  xesdnded  the  escrow  agreement 
While  this  allegation  Is  probably  a  legal  con- 
clusion on  the  part  cl  the  pleader  (31  Cyc. 
60),  nevertheless  the  plalntifTs  brief  pre- 
sents the  case  upon  the  theory  that  the  tacts 
alleged  in  the  petition  couitltuted  a  leda- 
alon,  and  that  therefore  the  defotdant  Is 
bound  to  ^ce  the  plaintiff  In  statu  qua 

There  is  no  allegation  m  the  petitimi  that 
plaintiff  ever  tendered  the  installment  due 
on  July  9,  1914,  ever  offered  to  pay  nUd 
Inatallment. 

The  plaintiff  in  error  eontwds:  (1)  Hint 
time  was  not  of  the  ess^ce  ot  the  contract) 
in  question;  <2)  that  defendant  rescinded  the 
contract,  and  therefor©  must  place  the  par- 
ties In  statu  quo;  0}  that  defendant  by  his 
own  wrongful  acts,  as  alleged  in  i^lntUTs 
petition,  prevented  i^aintiff  fmm  meeting 
the  installment  falling  due  on  July  9.  1914. 
We  shall  brlelfy  discuss  these  several  con- 
tentions, bearing  In  mind  that  this  Is  pur^ 
a  legal  action  In  the  nature  of  an  action 
for  money  had  and  received,  and  that  the 
petition  is  not  sutttdent,  as  we  shall  here- 
after show,  to  invoke  the  equitable  relief 
of  the  court 

[t]  "When  it  is  said  that  time  is  «t  the 
essence,  the  proper  meaning  of  the  i^iraae 
Is  that  the  performance  by  one  party  at  the 
tdme  spedfled  In  the  contract  or  within  the 
period  spedfled  in  the  contract  is  essential 
in  order  to  enable  him  to  require  perfotrm- 
ance  from  the  other  party."  2  WUllston  on 
Contracts,  1621.  **Altbough  It  seemS  now 
to  be  customary  to  insert  that  time  shall  be 
of  the  essence  of  the  contract*  If  it  Is  so 
Intended*  yet  an  examination  of  the  cases 
will  show  that  these  words  are  not  essen- 
tial. Any  words  that  show  the  Intention  ot 
the  parties  to  be  that  time  shall  be  of  the 
essence  of  the  contract  or  any  clause  which 
provides  in  unequlTOcal  terms  that  If  the 
fulfillment  Is  not  within  a  spedfled  ttoe 
the  contract  Is  to  be  void  will  have  that 
dfcct"  6  B.  G.  L.  699.  See,  also,  note  In 
lOi  Am.  St  Bep.  268  et  aeq. ;  89  Oyc.  1369. 
The  escrow  agreemoit  In  this  case  provides 
that— 

"In  default  of  the  payment  to  you  of  75.00 
each  month  at  the  time  and  hi  the  manner 
hereinbefore  provided,  then  and  in  that  event 
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70a  are  aathoriMd  to  ddirw  add  deed  to  Ed- 
ward T.  St  John." 

We  aiak  Hut  In  a  pareiljr  law  actfon,  In* 
TfAlng  BO  equitable  gnmnds  for  lelief,  time 
most  be  Gonaldered  aa  ot  the  aeeenoe  of  the 
contsact  in  Qnestlon. 

[2]  Did  defendant  hj  recalling  the  deed 
from  eacrow  alter  the  default  of  plaintUT 
rescind  the  contracb?  We  think  not  He 
stood  upon  the  terms  of  the  contract  As 
was  eald  In  the  case  of  Hansbrough  t.  Peck, 
6  WalL  497,  18  Ii.  £d.  620: 

'TFhe  position  [of  the  plointlC]  is  thst  there 
la  no  lonf  er  a  aidwiatlns  contract  as  an  end 
has  been  put  to  it  by  tlie  vendor,  and  he  has  in 
con8e«|uence  ccsamed  the  pOBsessiou,  end 
claims  to  hold  the  estate  the  same  as  if  00  con- 
tract had  ever  existed,  and  that  in  auch  case 
the  purchaser,  upon  settled  principles  of  lew 
and  equity,  ia  at  liberty  to  recorer  back  the 
conatdcrotioD  paid  and  the  value  of  the  im- 
provements. Bat  the  difficnlty  ii  that  the  ven- 
dor has  ojdj  availed  Umaelf  of  a  provision  of 
the  contract  wbieh  entitled  him  *  *  *  to 
pot  an  end  to  it  and  be  reatored  to  the  poa- 
seasion.  It  is  a  proceeding  in  affirmance,  not 
in  rescission  of  it,  hy  enforcing  a  remedy  ex- 
pressly reserved  in  It  Indeed,  without  anch 
danse  or  reservation,  the  remedy  would  have 
been  equally  available  to  Um.'* 

Also.  In  the  case  of  Olock  t.  Howard  ft 
Wilson  Colony  Ga,  123  Gal.  1.  55  Pac.  713. 
43  Lb  B.  A.  199,  69  Am.  St  17,  the 

court  said: 

"But  the  vendor,  In  refusing  to  accept  the 
tender  and  to  repay  the  money,  is  neither  vio- 
lating his  contract  nor  resdnding  it,  nor  treat- 
ing it  as  at  an  end.  He  is  standing  squarely 
upon  its  terma." 

In  the  case  at  bar,  the  defendant  did 
exactly  what  the  contract  provided  he  might 
do,  and  nothing  more  nor  different.  He  did 
not  resdnd  the  contract  It  Is  true,  the 
plalnticr  pleads  a  rescission,  And  the  defend- 
ant's demurrer  admits  all  of  the  facts  prop- 
erly pleaded.  But  even  If  the  pleading  of  a 
rescission  by  the  plaintiff  la  the  pleading 
of  a  tAcb,  the  other  facts  pleaded  by  plain- 
tiff show  there  was  no  rescission. 

[8]  In  an  Installmoit  contract,  such  as  the 
one  at  bar,  for  the  purchase  of  realty,  where 
time  Is  of  the  essence,  or  when  the  prompt 
payment  ot  the  Installments  Is  made  a  con- 
dition precedent,  as  here,  and  the  vendee 
defaults  and  without  pleading  sufficient 
facts  to  bring  his  case  within  recognized 
rules  of  equitable  Jurisprudence  sues  at  law 
to  recover  payments  made,  the  overwhelm- 
ing weight  of  American  decist(ms  are  to 
the  effect  that  he  cannot  recover  the  pur- 
diase  money  paid,  nor  for  improvements 
placed  upon  the  property.  Hansbrough  v. 
Peck,  supra;  Glock  v.  Howard  ft  Wilson  Col- 
ony Co.,  supra;  Sanders  v.  Brock,  230  Pa. 
609,  79  Atl.  772,  85  L.  R.  A.  (N.  S.)  532,  and 
note;  I«.  B.  A.  1918B,  note,  page  540  ;  27 
B.  a  Lh  625  ;  39  Cyo.  1639,  1401,  2025,  207S; 


107  Am.  8t  Rep.  (note),  730.  See,  also, 
"Forfeiture  for  Breach  of  0<mtract"  by  Prof. 
Ballantine,  Minnesota  Law  Review  for  April, 
1921.  In  the  case  of  Lytle  v.  Scottish  Ameri- 
can Mrtg.  Co.,  122  Ga.  458.  50  S.  E.  402, 
which  is  oftm  cited  by  text-writers  aa  be- 
ing oi^tosed  to  the  majority  rul^  fte  court 
says: 

"Of  course,  where  the  vendee  makes  default, 
he  cannot  take  advantage  of  hia  own  wrong,  so 
as  to  give  himself  a  standing  as  plaintiff  in  an 
action  to  recover  for  improvements  or  pur- 
riiase  money  paid  in  part  performance  of  the 
contract  of  sale.  Sodi  cl^n  can  only  be  as- 
serted defensively." 

And  this  Is  generally  h^  to  be  the  rale 
even  where  the  contract  makes  no  provision 
for  forfeiture  of  the  money  paid.  Glock  r. 
Howard  ft  WUson  Colony  Co.,  supra;  39  Cyc. 
2027;  2  WlUIstcm  on  Contracts,  i  791,  p. 
1514;  Downey  v.  Rlggs,  102  Iowa.  88.  70 
N.  W.  1091.  "It  Is  difflculti  to  see  why  such 
a  provision  should  affect  the  question,  since 
the  buyer's  right  of  return,  if  be  ever  has 
such  a  right,  Is  given  him  by  law  necessarily 
In  oppo^tion  to  the  terms  of  the  contract." 
2  WUllston  on  Contracts,  1514.  There  are, 
however,  some  cases  apparently  to  the  con- 
trary. 2  WUllston  on  Contracts,  1514. 

Xhe  case  at  bar  is  distinguishable  from 
the  case  of  Johnson  v.  McMullin,  3  Wyo. 
237,  21  Pac  701,  4  L.  B.  A.  670.  In  that 
case  there  was  a  contract  ot  sale,  tbe  deed 
to  be  delivered  when  the  notes  given  for  the 
purtdiaBe  price  were  fully  i>ald,  and  there 
was  no  provision  for  redelivery  of  the  deed 
to  tbe  vendor  upon  the  failure  of  the  vendee 
to  make  the  payments  on  time,  but  even  if 
time  was  originally  of  the  essence  of  that 
contract,  such  provision  was  dearly  waived, 
as  shown  by  the  opinion  in  the  case,  by  the 
act  of  the  v«idor  in  failing  to  forfeit  the 
contract  upon  breach  by  plaintiff.  In  that 
case  also  the  contract  was  never  terminated 
by  the  vendor  when  tbe  notes  were  not  paid 
at  maturity,  but  he  allowed  the  contract  to 
continue  In  full  force,  retained  the  notes, 
and  sold  the  property  to  a  tliird  perscm.  The 
court  aald: 

"If  plaintiff  failed  to  pay  her  notes  at  ma- 
turity, defendant  had  it  In  his  power  to  tender 
the  deed  and  recover  the  amount  of  the  notea 
by  suit;  or,  upon  the  other  hand,  it  was  his 
right  to  deliver  to  plaintiff  her  notes,  and  de- 
clare a  forfeiture  of  the  contract,  provided  the 
contract  provided  for  a  forfeiture.  He  did  nei- 
ther, bnt  retained  the  notes  and  sold  the  prop- 
erty to  a  third  party,  leaving  the  contract  in 
full  force.** 

It  Is  a  case  quite  different  from  the  one 
ah  bar. 

This  disposes  of  all  the  contentiona  of  the 
plaintiff  in  error,  except  that  allegation  of 

the  petitioner: 

"Tliat  through  the  wrongfol  acts  of  defend- 
ant in  interfering  with  the  tenants  of  plaintiff 
and  thereby  causing  them  to  withludd  from 
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plaintilf  mon^  due  hw  from  tald  tenantt, 
which  with  other  uuiToidabls  hindnneei^ 
plaintiff  was  unBble  to  meet  the  InBtallmeiito 
on  July  9,  1914,  in  the  amount  (rf  on  the 
exact  day  ft  became  due." 

[4]  Aasnmliv  tliat  wbeie,  In  an  acHon  ttfce 

the  one  at  bar.  the  petltKn  soffldently  al» 
leges  that  the  deCoidant  by  I^b  own  wrong- 
ful act  prevented  the  plalntiif  from  meeting 
an  installment  when  doe,  the  plaintiff  may 
recover  bade  what  be  boa  paid  in  port  per- 
formance of  tbe  contract,  we  do  not  tbink 
the  allegation  sufficient.  It  does  not  all^ 
that  defendant  tqr  hla  wrongful  act  prerent- 
ed  the  payment  At  most,  it  merely  alleges 
that  the  act  of  d^eodant,  conpled  witb  otber 
unavoidable  blndrances,  prevented  the  plain- 
tiff from  meeting  tbe  installment  when  due. 
To  base  a  recovery  upon  sndi  an  aU^tion, 
It  should  at  least  state  facts  showing  that 
except  for  tbe  wrongful  acts  of  defendant 
the  plainUff  could  bave  met  tbe  payment 
Yibea  due. 

Oar  concbislcm,  tben.  Is  fbat  under  the 
facts  in  tbe  case  at  bar,  as  set  forth  in  the 
pLtmtlff'a  petition,  she  is  not  entitled  to  re- 
cover either  the  lostallmente  paid  under  tbe 
contract  before  Its  forfeiture  by  defendant, 
nor  the  money  she  exp^ded  by  way  of  Im- 
provementa 

Neither  do  we  believe  that  tbe  petitltm 
states  facts  sufficient  to  oititle  plaintilf  to 
equitable  relleC,  even  assuming,  without  de- 
ciding the  point,  that  under  a  proper  petitiou 
she  would  be  entitled  to  relief. 

In  the  case  ot  Wheeler  v.  Mather,  06  111. 
241,  8  Am.  R^.  683,  which  was  an  actltm  In 
assumpsit  for  money  bad  and  received.  In- 
volving tbe  same  questions  as  the  case  at 
bar,  and  which  was  decided  upon  a  rehearing 
after  the  case  had  "received  an  extended  and 
careful  reconslderatltm,"  the  court,  after 
holding  that  plaintiff  could  not  recover  In 
such  an  action  for  purchase  money  and  im- 
provements placed  on  the  property,  uses  this 
language: 

"We  do  not,  however,  hold,  or  mean  to  be 
understood  as  holding,  that  these  rules  cover 
the  entire  subject-matter.  There  may  be  cas- 
es where  a  vendee,  chargeable  with  a  technical 
default  under  such  a  contract,  might,  under 
particular  drcumstances,  he  entitled  to  other 
relief,  as  in  a  case  where  be  had  paid  a  large 
portion  of  the  pnrdiaae  money,  made  valuable 
improvements  upon  the  proper^,  and  his  de- 
fault was  the  result  of  fraud,  accident  or  mis- 
take; or  the  vendor  shoold  attempt  to  exer- 
cise the  power  of  forfeiture  in  a  case  not  fair- 
ly within  its  scope;  or  unfairly  and  oppres- 
sively, with  a  view  of  taking  an  undue  advan- 
tage of  the  vendee  by  a  forfeiture  of  pay- 
ments and  improvements;  and  in  aU  otber 
coses  falling  within  the  prindples  by  which 
courts  of  equity  are  governed,  Uie  vendee  may 
resort  to  such  court  to  restrain  the  act  of  the 
vendor,  if  about  to  be  done,  or,  if  accompHsb- 
ed,  to  set  it  aside,  and  to  have  the  equities  of 
the  parties  uAwtng  from  their  relations  ad- 


justed according  to  llw  drenmstaneea  «t  wmA 
case.** 

Bnt  assuming  that  pbUntlff  wigbt  under  a 
proper  petition  be  entitled  to  relief  at  the 
bands  <a  a  ooiirt  of  equity,  what  taetm  must 
she  set  forth  in  taw  petitl<m  and  to  irtiat  le- 
lief  would  she  be  entltledf 

[I]  If  entitled  to  recover  at  all,  it  moat  be 
upon  tbe  ground  that  equity  will,  undMr  cec^ 
tain  circumstances,  relieve  against  a  forfU- 
ture,  and  the  drcumstances  sufficient  to  in- 
Toke  the  aid  of  a  oourt  tit  eqaltjr  most  be 
■bown  by  tbe  petltton.  TbB  rule  Is  not  that, 
upon  the  torteitnn  of  a  etntract  by  tbe  rm- 
dor,  the  vendee  may  recovw  tbe  purduwe 
money  paid  and  the  value  of  all  Improve- 
ments placed  on  the  propo^  by  tbe  vendee, 
regardless  of  their  nature  or  lasting  quali- 
ties. In  tbe  case  at  bar,  the  act  of  defendant 
was  caused  bgr,  and  the  result  of,  the  failure 
of  plaintiff  to  strictly  fulfill  tbe  contract  on 
her  part  by  meeting  the  payments  when  due 
under  the  terms  of  tbe  contract.  In  snch  a 
case,  all  that  the  vendor  Is  bound  to  do  when 
he  forfeits  the  contract,  and  all  that  a  court 
of  equity  will  require  him  to  do.  Is  to  place 
the  vendee  In  statu  quo.  In  some  cases  this 
might  Involve  the  return  of  all  payments 
made  and  the  payment  for  all  improrements 
made  by  vendee.  This  would  probably  be 
true  if  tbe  vendor  had  retained  possession  of 
the  property  during  the  life  of  the  omtract 
and  if  the  Improvements  [daced  on  tbe  prop- 
erty were  placed  there  witb  the  vendor's 
cons^t,  and  actually  enhanced  the  value  of 
the  pM^rty  to  tbe  full  extent  of  their  cost- 
But  in  the  case  at  bar,  the  vendee  was  in 
possession.  She  does  not  offer  to  account  for 
the  value  of  tbe  use  of  tbe  property  during 
the  time  she  h^d  it  She  does  not  show  that 
the  payments  made  by  her  were  of  a  greater 
amount  than  the  rental  value  of  the  prop- 
erty. She  does  not  show  the  nature  of  the 
Improvements,  whether  permanmt  or  otber- 
wlse,  nor  how  much  they  enhanced  the  value 
of  the  property  nor  whether  placed  there 
with  the  consent  of  the  vendor.  In  otber 
words,  the  plaintiff  utterly  fails  to  plead 
facts  sufficient  so  that  the  conrt  can  say 
what  the  equity  of  the  case  is.  We  think 
this  essential  to  tbe  statement  of  a  good 
cause  of  action.  It  may  be  said  that  the  de- 
fendant could  set  these  matters  up  In  bis 
answer,  and,  of  course,  he  could ;  but  the 
plaintiff  is  here  invoking  the  aid  of  a  court 
of  equity  to  relieve  her  against  a  forxelture 
caused  by  her  failure  to  meet  payments  ac- 
cording to  the  terms  of  her  contract,  and  in 
order  to  invoke  that  aid,  she  must  show 
affirmatively  that  she  ts  entitled  to  relief. 
The  court  cannot  presume  for  txer  that,  when 
equity  Is  done  between  her  and  the  defend- 
ant, she  will  be  entitled  to  anything.  The 
burden  Is  on  her  to  show  this  by  her  petition, 
or  she  fails  to  state  a  cause  of  ution.  For 
aught  tbe  court  know^  with  hex  petitlen  in 
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Its  preseDt  foim,  the  rentftl 
property  may  have  equalled  or  exceeded  the 
monthly  payments  made;  and  the  Improye- 
ments  may  have  been  merely  repairs  or  tem- 
porary improvements,  and  may  not  hare  ea- 
lianced  the  value  of  the  property. 

What  the  plaintiff  Is  entitled  to  recover,  If 
anything,  is  not  the  purchase  money  paid 
and  cost  of  improvements,  but  the  difference 
between  the  purchase  money  paid,  plus  the 
enhanced  value  of  the  premises  caused  by  the 
Improvements  made  by  her  and  properly 
chargeable  against  the  defendant,  and  the 
value  of  plaintiff's  use  of  the  property.  This 
being  true,  it  would  seem  to  follow  inevitably 
that  in  order  to  recover  at  all.  she  must  show 
by  her  petition  that  there  is  s  difference  in 
her  favor  and  of  what  it  consists.  This  she 
lias  f&Ued  to  do,  so  how  can  it  be  said  tliat 
she  has  stated  a  cause  of  action? 

We  believe  the  above  ob&ervatlons  are 
fully  sustained  by  the  decisions  and  the  rules 
of  pleading  as  set  forth  in  text-books, 
encyclopedias,  and  adjudicated  cases.  In  the 
case  of  Lytle  v.  Scottifdi-Amerlcan  Mrtg. 
Co.,  supra,  the  plaintiff  pleaded  the  facts 
showing  that  he  was  entitled  to  relief  and 
offering  to  do  equity.  In  the  course  of  its 
<Q>i]it(Ri  the  court  says: 

"When  the  vendee  sets  up  any  right  (in  his 
pleading),  he  is  also  bound  to  recognize  that 
of  the  opposite  party,  and  1b  equally  bound  to 
do  equity  before  he  can  secure  relief.    Ue  is 
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value  of  the '  scinded,  he  must  account  for  the  value  of  the 


use  thereof  while  he  was  in  possession."  38 

Cyc-  2051. 

"It  [the  stating  part  or  premises  of  the  biD 
in  equity]  must  aver  every  fact  necessary  to 
show  his  [plaintiff's]  title  and  right  to  relief, 
and  such  facts  cannot  be  supplied  by  reference 
to  other  parts  of  the  bill.  The  facts  should 
be  stated  so  distinctly  and  completely  that  the 
chancellor  may,  from  the  face  of  the  bill,  see 
that  he  has  jurisdiction,  and  tell  precisely 
what  decree  should  be  rendered,  aupposiog  the 
bill  to  be  true."   21  G.  J.  380. 

In  flie  case  of  Gates  t.  McLean,  70  Gal. 
11  Pac.  489,  qieaklng  of  a  vendee's  right 
under  rescission  against  a  defaulting  vendor, 
it  Is  aaid  tlut  It  la  the  vendee's  duty  "to  re- 
store tbe  posBes^on,  In  which  case  he  may 
recover  the  purchase  mou^  advanced  and 
tbe  Interest,  together  with  the  value  of  his 
Improvements,  deducting  therefrom  such  sum 
as  tlie  use  of  the  premises  may  reasonably 
hare  been  wort^**  To  the  same  effect  is 
Barrows  Barter,  les  Gal.  46,  130  Pac. 
lOSO.  Though  this  last  case  Is  decided  under 
a  statute  the  court  says  the  rule  woidd  be 
the  same  In  eqnity  without  the  statute. 

In  tbe  case  of  Comely  t.  Campbell,  95  Or. 
345.  186  Pac.  568,  187  Pac.  1103,  whl6h  was 
an  action  by  vendee  to  recorw  the  value  of 
certain  land  transferred  by  him  to  the  ven- 
dor In  part  payment  of  the  purchase  price  of 
lands  purchased  by  vendee  from  the  vendor. 


not  entitled  to  a  return  of  his  purchase  money  the  contract  of  purchase  having  be«i  re- 


nntil  he  has  allowed,  as  a  deduction  therefrom, 
all  damages  caused  by  his  breach,  one  element 
of  which  win  be  the  fair  rental  of  the  property 
during  the  time  he  occupied  it,  even  op  to  ver- 
dict *  *  *  If  the  vendor  elects  to  take 
back  the  land,  he  must  return  the  purchase 
money,  less  damages  and  rent.  If  the  land  has 
been  improved,  he  must  allow  the  vendee  for 
the  enhancement  in  value  occasioned  thereby, 
before  he  can  take  the  land  thus  improved. 
But  tbe  vendee  cannot  force  the  vendor  to 
pay  for  the  building  or  other  meliorations. 
TThen  the  vendee  aake  compensation  therefor, 
another  factor  Is  bijected  into  the  case,  where- 
by he  loses  that  absolute  right  to  the  purchase 
money  and  forces  an  account  under  whldi  he 
can  secure  only  what  legally  comes  to  him  on 
a  sale  of  the  property." 

"In  the  absence  of  some  provision  in  the 
contract  fixing  a  different  measure  of  com- 
pensation, the  amount  recoverable  for  improve- 
ments is  not  what  It  cost  to  put  them  on  the 
property,  but  the  enhanced  v^ne  of  the  prop- 
erty, not  exeee&ig  the  amount  upended  for 
the  improvements,  and  from  this  is  to  be  de- 
ducted an  amount  equivalent  to  the  fair  ren* 
tal  value  of  the  premises."    39  Oyc,  1402. 

"Upon  rescission  by  the  vendor,  the  pur- 
chaser is  to  be  charged  with  a  fair  rental  value 
of  the  lend  from  the  time  of  hii  acquired  pos- 
session."   3d  Cyc.  140S. 

"As  a  condition  precedent  to  the  action  for 
the  recovery  back  of  purchase  money  paid  to 
the  vendor,  the  purchaser  must  put  the  ven- 
dor in  statu  quo.  Thus  where  plaintiff  seeks 
to  recover  the  purchase  money  paid  by  him 
for  land,  treating  the  contract  of  sale  as  re-  sary  to  the  restoration  of  the  statu  quo. 


scinded,  while  the  question  of  a  sufficient 
pleading  on  the  part  of  the  v^dee  was  not 
Involved  In  the  case,  it  appears  from  the 
opinion  of  the  court  that  the  vendee,  while 
not  offering  to  account  for  rents  while  be 
occupied  the  land,  showed  that  the  value  of 
such  rents  was  more  than  compensated  by 
the  work  expended  and  improvements  made 
by  him  upon  the  land  while  he  occupied  It, 
and  that  therefore  (quoting  from  the  com- 
plaint): 

"No  accounting  for  the  rents  and  profits  from 
said  lands  would  be  necesssry  to  place  the  de- 
fendant in  statu  quo." 

This  case  and  many  others  that  we  do  not 
cite  show  that  the  counsel  conducting  the 
cases  for  plaintiff  deemed  it  necessary  to 
either  account  for  the  roits  and  profits  or 
show  a  BUfiSclent  excuse  for  not  doing  so. 

In  the  case  of  Woodard  v.  Willamette  Val- 
ley Irrigated  Land  Co.,  89  Or.  10,  173  Pac. 
262,  the  plaintiff  vendee  In  suing  for  the  re- 
turn of  the  purchase  money  tendered  pos- 
session and  a  qultdalm  deed,  and  offered  to 
account  to  the  defendant  vendor  for  the 
rents  and  profits  during  his  occupancy,  and 
asked  for  the  difference  found  dn&  In  its 
oidnlon  Oie  coart  Bays: 

"Each  party  having  consented  to  a  resda- 
Gion  of  the  contract,  neither  can  base  a  daim 
on  such  contract  except  in  so  far  as  is  neees- 
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We  an  ttwratoie  of  tbe  oi^nioa  that 
plalntiflTa  petitton  falls  to  atate  a  cause  of 
actltm  elttier  as  an  action  at  law  fer  mm«y 
had  and  received  or  aa  an  action  In  eqalty 
for  an  accounting  and  relief  tnm  a  forfei- 
ture, and  It  follows  tbat  the  dnnurrer  to  the 
petition  was  properly  sustained,  and  that  the 
judgment  should  be  aihrmed.  It  la  so  or- 
dered. 

Alflrmed. 

PO!rr£B,  a  J.,  and  SLVMB,  3^  concur. 


RICHEY  V.  STATE.    (No.  1016.) 
(Supreme  Court  of  Wyoming.  Oct  J3,  1021.) 

1.  Indictment  and  Informatloa  «=3l25(45)— Id- 
formatloa  held  ta  charge  that  cattle  of  differ- 
ent owsers  were  taken  at  sane  tlaa  and 
place. 

An  information  for  the  larceny  of  neat  cat- 
tle, charglDg  that  defendant  ntole  Tarious 
nombers  of  cattle  from  Afferent  owners  hM 
to  charge  that  all  the  cattle  mentioned  were 
tahen  at  the  same  time  and  place. 

2.  iBdletmest  and  Information  «=»I23(45)— la- 
formatloa  charging  taking  of  cattle  of  differ- 
ent owner*  charged  oae  effente. 

An  Information  charging  that  defendant 
took  Tarloni  numbers  of  neat  cattle  from 
varions  owners  at  the  same  time  end  pbuw 
charged  bat  one  larcmiy. 

3.  Criminal  law  143— Omissions  In  lafoma- 
tlon  waived  by  failure  to  move  to  quash. 

The  defect,  if  any,  in  an  information  In 
larceny  case  in  failing  to  allege  that  owner  of 
property  was  a  copartnership  or  a  corporation 
was  In  the  manner  of  diarging  the  crime,  and 
was  waived  b;  faUnre  to  move  to  qntsh,  under 
Gomp.  St.  1020^  K  7462,  748S»  7487. 

4.  Lareeny  «=>40(9)— VarlSBoe  as  to  same  of 
owser  held  not  material. 

In  a  prosecution  for  larceny  of  neat  cattle, 
there  was  no  fatal  variance  between  informa- 
tion charging  ownership  of  cattle  in  DavisioD 
Bros.,  and  evidence  snd  vsrdict  finding  owner- 
ship In  Davidson  Bros.,  In  view  of  Oomp.  St. 
1020,  I  7463. 

5.  Crlmlsal  law  «s»l  l60(3)~AdmlMloa  of  evi- 
dence of  uncontradicted  faot  not  prejudicial. 

In  a  prosecation  for  larceny  of  neat  cattle, 
where  defendant  admitted  shipping  32  cattle  to 
a  certain  destination,  the  admission  in  evi- 
dence of  records  showing  such  fact,  If  errone- 
ous, was  not  harmful. 

6.  Criminal  law  <3=;»404 (4)— Identity  held  saf- 
flelently  established  to  warrant  admission  of 
hides  of  stolen  oattio  In  evidence. 

In  a  prosecution  for  larceny  of  neat  cattle, 
hdd  that  bides  of  cattle  killed  at  a  packing 
plant  were  sufficiently  identified  to  warrant  ex- 
amination thereof  by  the  Jury. 


7.  Animals  «s9lO-4)rlnilBaI  Inr  tuuBOC  Is- 
ferenoe  held  sot  t#  rest  os  lafefesoei. 

In  prosecution  for  larceny  of  neat  cattle, 
where  fact  tbat  cattle  discovered  by  inspector 
at  South  Omaha  were  the  cattle  which  had  been 
claimed  and  shipped  by  defendant,  was  inferred 
from  proven  facts,  ownership  lio  prosecuting 
witnesses  coold  not  be  inferred  from  the  fact 
previously  Inferred  that  the  defendant  had 
claimed,  possessed,  and  owned  ^em.  but  ceidd 
be  proved  by  any  competent  evidence  tending 
to  establish  It,  and  was  proved  by  evidence 
showing  ownership  of  original  brands  on  the 
animals,  which  was  prima  facie  proof  of  the 
ownership  of  the  animals  themselves,  and  there 
was  no  question  of  one  inference  resting  upon 
the  other. 

8.  Crimlaal  law  ^)»37l  (2)-4.aneay  «es»68(2) 
— Defeniaafa  belief  In  ownership  a  Jaiy 
question;  evidence  of  rebraadlng  of  other 
oattia  held  admissible. 

In  a  prosecution  for  larceny  of  neat  cattle, 
where  defendant  admitted  recent  branding  of 
cattle  in  question  because  the  old  brands  could 
not  be  deciphered  readily,  the  question  was  pre- 
sented to  ^e  jury  whether  defendant  may  not 
honestly  have  b^eved  that  she  owned  the  cat- 
tle, and  evidttaee  <^  rimilar  misbranding  of  oth- 
er cattle  was  properly  admitted,  even  cmced- 
ing  that  the  misbranding  of  sudi  other  cattle 
did  not  make  out  a  prima  fade  case  of  larceny 
of  such  cattle. 

0.  Larceny  ^;»55— Evidence  soflleleat  to  aaa« 
tain  cesvlctloR  ef  laroeay  of  neat  oatUsk 
In  a  prosecution  for  larceny  of  neat  cattle, 
evidence  held  snffldent  to  sostaln  a  convietion. 

10.  Larceny  ^=364(7)— Loss  of  oattle  and  In- 
criminating olreunstanoo*  suffieleat  to  es- 
tablish MenU^  of  guiily  penes  aa<  oorpie 

delicti. 

In  a  prosecution  for  larceny  of  neat  cattle, 
loss  of  the  cattle  in  question,  and  even  im- 
perfect identity  of  them  In  the  possession  of 
the  accused,  together  with  incriminating  cir- 
cnmstanees,  may  not  only  Identify  person  guilty, 
but  satisfactorily  establish  the  corpus  delicti. 

11.  Criminal  law  «=> 1 165(1)— Defendant  held 
not  prejudiced  by  theory  of  state  that  there 
was  one  larceny  of  cattle  of  different  owners. 

Defendant,  in  prosecution  for  larceny 
neat  cattle,  held  not  prejudiced  in  making  her 
defense  by  theory  of  state  that,  although  there 
were  cattle  of  Cerent  ownera  taken  and  re- 
brsnded  and  sold,  only  erne  lareeaiy  waa  com- 
mitted. 

12.  Criminal  law  «s3l050(2)  —  Exoeptloa  to 
group  of  isstruotions  disreganM  If  ose  bo 

correct. 

An  aggrieved  party  must  p<^t  out  defi- 
nitely and  particularly  the  ruling  of  yrhidb  he 
complains,  on  writ  of  error,  and  an  exception 
to  the  giving  of  a  group  of  instructions  wUl  be 
disregarded  if  any  one  of  the  group  be  correct. 

13.  Criminal  law  ®=>893  —  Verdlot  good  If 
court  can  understand  meaning. 

A  verdict  must  be  construed  with  refer- 
ence to  the  information  and  the  trial,  and  U, 
when  BO  construed,  it  be  responsive  to  the  is- 
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raea,  and  the  coart  on  understand  tbe  true  in- 
tent and  meaning  of  the  Jozy,  it  la  sood. 

14.  Lareeay  «=382— Vardlot  daaoHblaff  prop- 
erty held  stfllcleat. 

A  verdict  rpferrinff  to  crime  as  "stealinK 
liTe  stock**  was  good  in  a  prosecation  for  ateal- 
fng  'iieat  eattte." 

15.  Lareesy  4s=>82— VenHot  hold  not  too  indefl- 
Bite. 

A  verdict  finding  defendant  guilty  of  etAsIing 
lire  stock,  the  property  of,  riz.  "S  of  Davidson 
Bros,  and  1  of  lancoln  lire  Stock  Companr  aa 
charged  in  the  information,"  held  not  too  indefi- 
nite, evidently  referring  to  neat  cattle  mention- 
ed in  the  information  and  evidence. 

16.  LaTDMy  «S983— Fiadlag  of  value  !■  vardM 
aafficlMt. 

Omission  of  the  dollar  sign  and  word  "dol- 
lars" in  a  verdict  in  a  prosecution  for  larceny, 
and  the  placing  before  the  flgoxeB  the  sign  sig- 
nifying number,  did  not  render  verdict  indefinite, 
under  Comp.  St.  1920,  |  7549. 

Error  to  District  Court,  Llnooln  GooDty; 
John  B.  Arnold,  Judge. 

Annie  Ricbey  was  convicted  of  larceny  of 
neat  cattle,  and  brings  error.  Affirmed. 

a  E.  HelTtn,  of  Soda  Springs.  Idaho,  J. 
Lk  MoUIngs,  of  Kemmerar,  and  IL  Bl  Wilson, 
of  Salt  Lake  CHty,  Utali,  for  plaintiff  In  er- 
ror. 

W.  L.  WallB,  Atty.  Gen.,  far  tlie  Stato. 

g|M"ATfT^  J.  Annte  Blctier  was  omvlct- 
ed  of  larceny  of  neat  cattle,  and  brings  the 
cane  here  in  enor.  The  Infonnatlott,  with 
the  formal  parts  nnltted,  dtarges  that: 

"Annie  Richey  and  Charles  Kiog,  late  of  the 
county  aforesaid,  on  the  23d  day  of  July,  A  D. 
Ittl9k  at  and  in  tiie  eonnty  aforesaid,  then  and 
there  being,  did  then  and  there  unlawfully  and 
fcltHdoudy  steal,  of  the  personal  property  of 
Davision  Bros.,  17  head  of  neat  cattle,  then  and 
Uiere  of  the  value  of  $50  each;  two  head  of 
neat  cattle  of  the  personal  property  of  William 
Spencer,  then  and  there  of  the  valne  of  $50 
each;  fonr  head  of  neat  cattle  of  the  person- 
al  property  of  Lincoln  Live  Stock  Company, 
then  and  tiiere  of  the  value  of  $00  each;  and 
two  head  of  neat  cattle  of  die  peraonal  prop- 
erty of  Ernest  Gorless,  then  and  Oiere  of  the 
value  of  $00  each." 

Defendant  King  was  found  not  guilty,  and 
when  hereinafter  we  mention  the  defendant 
we  refer  to  plaintiff  In  error  only. 

[1, 2]  A  motion  to  quash  the  information 
upon  the  ground  that  It  charges  in  one  count 
four  separate  and  distinct  offenses  was  denied 
by  the  court,  and  this  ruling  Is  assigned  as 
error.  We  construe  the  information  to  charge 
that  all  the  cattle  mentioned  In  It  were  tak- 
es at  the  same  time  and  place,  and  therefore 
It  cdiargea  but  <xie  larceny.  This  conclusion 
Is  unaffected  by  the  circumstance  that  It  ap- 
pears that  the  cotUe  stolen  were  not  all 
owned  by  the  same  person  or  company.  Ack- 


ennan  v.  State,  7  Wya  604,  54  Fae.  228;  17 
R.  O.  L.  04;  note  to  State  v.  Sami>son,  42  L. 
R.  A  (N.  S.)  967.  There  is  Uttle,  If  any. 
anthority  to  the  contrary.  The  case  of  U. 
S.  V.  Beerman,  5  Cranch.  O.  C.  412  (Fed.  Cas. 
No.  14650)  was  expressly  disapproved  In 
Ackerman  v.  State,  supra.  Counsel  rely  upon 
State  V.  Bliss,  27  Wash.  463,  S8  Pac.  87,  and 
Joslyn  V.  State,  128  Ind.  160,  27  N.  E.  492, 
25  Am.  St  B^  426,  but  neither  ease  can 
be  accei>ted  as  autliority  in  support  of  tbe 
motion. 

It  appears  from  State  t.  Makovsky,  67 
Wash.  7, 120  Pac  513,  that  the  Bliss  Case  has 
been  expreesiy  overruled,  and  by  Furnace  v. 
State,  163  Ind.  93,  54  N.  E.  441,  tbe  Joslyn 
Case,  if  not  overruled,  haa  been  limited  as  an 
authority  to  thoee  cases  where  the  Informa- 
tion does  not  charge  that  tbe  differmt  arti- 
cles ot  property  were  stol^  at  the  same  time. 
The  motion  to  quash  was  EHK^Mrly  dmled. 

[t]  It  Is  argued  that  the  information  is  In- 
sufilclait  becaiue  It  ftdls  to  allege  that  Davi- 
sion Bros,  was  a  copartnership,  and  the  I«fai- 
coln  Livestock  Otmpany  a  corporation,  me 
omission  of  those  aUessttons  was  not  made 
the  ground  of  Ote  motion  to  Qoash,  nor  of  any 
other  objection  to  the  inftwniatlon  in  tbe  trial 
court,  is  not  assigned  as  error  h»e,  and  we 
might  wdl  disr^ard  the  point.  However,  as 
It  Is  etolmed  that  the  Information  for  this  rea- 
son is  fstaUy  dtfeetira  (dttng  State  r.  Clark. 
223  Mo.  48, 122  a.  W.  660, 18  Ann.  Gas.  1120), 
we  shall  not  pass  the  question  vrlthout  consld- 
eratlMi.  In  the  case  dted,  whne  It  was  held 
Oiat  the  informttlon  for  larceny  was  tetally 
d^ectlve  fbr  fsilnre  to  allege  the  incorpora- 
tion of  the  owner  of  the  stolen  voods,  the 
qoesti<m  was  considered,  in  the  absaice  of  a 
statute,  as  one  nndw  the  onumxn  law.  Bat 
In  this  state  tlie  effect  of  defects  and  imper 
fections  in  informations  is  lai^y  regulated 
by  statute^  Section  7462.  Wyo.  a  8.  1020, 
provides  that  "No  Indictment  shall  be  deemed 
Invalid  •  •  •  for  any  defect  or  imper- 
fection which  does  not  tend  to  the  prejudice 
of  the  substantial  rights  of  tbe  defendant  up- 
on the  merits;"  sectlcm  7483,  that  a  motion 
to  quash  may  be  jnade  when  there  is  a  de- 
fect "in  form  of  the  Indictment,  or  in  tlM 
manner  in  which  the  offense  is  charged;^ 
and  section  7487,  that  defects  which  may  be 
excepted  to  by  motion  to  quash  shall  be 
waived  by  demurring,  or  pleading  In  bar,  or 
not  guilty.  Under  such  statutes,  Indeflnite- 
ness  is  a  defect  In  the  maDoer  of  charging  the 
offensey  and,  unless  raised  by  motion  Ut 
quash,  may  be  waived.  Wilbur  v.  Territory, 
3  Wyo.  268.  21  Pac.  608;  Bryant  v.  State,  7 
Wyo.  311,  61  Pac.  879,  6^  Pac.  696;  Koppala 
V.  State,  15  Wyo.  398,  89  Pac.  576,  93  Pac. 
662;  White  v.  State,  23  Wyo.  130,  147  Pac. 
171,  148  Pac.  342;  State  v.  Messenger,  63 
Ohio  St  398,  69  N.  E.  105;  Amsman  v.  State, 
U  Ohio  CIr.  GL  (N.  S.)  113.  Without  decid- 
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Ing  that  the  Information  1b  defective  at  all 
In  falling  to  describe  more  fully  Davlston 
Bros,  and  Lincoln  UTestock  Company,  we 
hold  that  tbe  defect.  If  any,  was  In  the  man- 
ner of  chai^ng  the  crime,  not  sufficient  to  in- 
validate  the  Information,  and,  not  having 
been  presented  to  the  conrt  by  the  motion  to 
quash,  was  waived  by  the  plea  of  not  guilty. 

[4]  It  Is  contended  that  there  was  a  fatal 
variance  because  the  evidence  on  the  part 
of  the  state  tended  to  prove,  and  the  verdict 
of  the  jury  found,  that  the  cattle  alleged  in 
the  information  as  the  property  of  Davisiou 
Bros,  were  tihe  prc^rty  of  Davidson  Bros. 
We  And  nothing  In  the  record  to  indicate  tbkt 
the  defendant  was  in  any  way  misled  by  such 
variance  Section  7463,  Wyo.  O.  S.  1920,  pro- 
vides that  a  variance  between  the  statement 
in  the  information  and  the  evidence  In  the 
name  or  description  of  any  matter  or  thing 
whatsoevw  shall  not  be  deemed  ground  for 
an  acquittal  unless  the  trial  conrt  shall  find 
that  such  variance  Is  material  to  the  merits 
of  the  case  or  prejudicial  to  tbe  defendant 
We  think  there  Is  a  clear  inference  from  the 
evidence  that  the  defendant  knew  that  Da  vi- 
sion Bros,  mentioned  in  the  information  and 
Davidson  Bros,  referred  to  in  the  evidence 
and  verdict  were  the  same.  We  agree  with 
tbe  trial  court  in  its  refusal  to  find  that  tbe 
variance  was  material  or  prejudidaL  Bggart 
V.  State,  19  Wyo.  285, 110  Pac.  4S4 ;  Harris  T. 
State,  23  Wya  487,  168  Pac.  881,  Ann.  Cas. 
1917  A,  1201. 

Some  statement  of  facts  which  the  jury  may 
have  found  from  the  evidence  is  necessary  to 
an  understanding  of  some  other  questions. 
Shortly  before  July  23,  1919,  neat  cattle  be- 
longing to  tbe  various  parties  named  u  own* 
era  In  tbe  Informatlfm  were  upon  Qie  opm 
range  near  the  defendant's  ranch.  July  25, 
defendant  loaded  at  Fossil,  Wyo.,  for  ship- 
meat  to  a  commiasiQU  firm  at  Soutb  Omaha, 
Neb..  82  head  of  cattle,  all  of  wUch  had 
been  branded  recently  by  defendant  wltb 
brands  owned  or  used  by  her,  placed  over  old- 
er brands.  Upon  the  arrival  of  the  cattle 
at  th^r  destination,  and  before  they  had  left 
the  pens  ct  tbe  consignee,  they  were  examined 
by  an  inspector  c£  live  stock  whose  da^  It 
was  to  bui>ect  all  cattle  arriving  at  that  mar- 
ket from  Wyoming:  It  was  dlscorraed  then, 
and  by  later  Investigations,  that  the  oVSer 
brands  were  different  from  the  fresh  brands, 
and  that  the  fbrmer  in  meet  ifwf be- 
longed to  persong  other  than  tbe  defendant 
The  recently  seared  ears  of  the  catUe  raised 
the  Inference  that  tbe  earmarks  had  been 
obliterated.  Seventeoi  bead,  according  to 
tbe  testimony  <tf  Uie  inspector,  ralglnally' 
bore  tbe  brand  of  Davlds<m  Bros.*  wltb  which 
he  was  familiar,  and,  discovering  this,  he 
notified  the  county  attorney  of  Lincoln  coun- 
ty of  tbe  result  of  his  inspection,  and  or- 
dered the  cattle  to  be  held  for  farther  inves- 
tigation. In  the  meentUne,  on  July  26^  WUr 


Uam  Davidson,  of  Davldaon  Bros.,  riding  near 
Fossil,  found  two  of  the  partnership  cattle 
on  which  it  appeared  that  the  defendanfe 
brand  had  been  placed  over  that  of  David- 
son Bros.,  and,  learning  that  defendant  had 
shl[^}ed  a  car  of  cattle  the  day  before,  he 
followed  the  car  to  Omaha,  where  he  arrived 
soon  after  the  cattie  were  unloaded.  He 
there  examined  some  26  head  of  them.  Bight 
head  were  taken  to  a  pacldng  house,  where 
they  were  killed  and  skinned  In  the  presence 
of  Davidson  and  tbe  inspector,  and  when 
tbe  inner  sides  of  the  hiAea,  after  removal 
from  the  animals,  were  examined,  the  old 
brands  only  could  be  discerned.  There  was 
evidmce  tending  to  prove  that,  of  tbe  8  bides, 
4  bore  tbe  brand  of  Davidson  Bros.,  2  of 
Corless,  1  of  Spencer,  and  1  of  Lincoln  Live 
Stock  Company.  These  hides  were  inspect- 
ed by  the  jury  at  tbe  trial,  and  doubtiess 
furnished  convindng  evidence  of  tbe  brands 
which  they  bore.  The  verdict  found  the  de* 
fendant  guilty  of  stealing  3  head  owned  by 
Davlds<m  Bros,  and  1  head  owned  by  Un- 
coin  Uve  Stock  Ck)mpany. 

The  defendant  admitted  that  tbe  cattle 
shipped  from  Fossil  had  been  recentiy  re- 
branded  by  her,  but  claimed  that  the  (^der 
brands  on  said  animals  were  hers  also.  H«r 
old  brands,  she  says,  were  dim,  and  she  le- 
branded  upon  tbe  advice  of  her  father,  who 
bad  told  her  to  ship  no  cattle  except  those 
upon  which  the  brands  were  distinct  Other 
incriminating  drcumstancee  we  deem  it  un- 
necessary to  rehearse. 

It  la  urged  that  there  was  error  In  admit- 
ting In  evidence  records  kept  by  railroad  and 
stockyard  employees  showing  the  movements 
of  the  car  of  cattie  from  Fossil  to  Soutb 
Omaba.  Stated  briefly,  tbe  evidence  in  wbldi 
there  was  referoice  to  such  records  was  as 
follows: 

Tbe  railway  agent  at  Fossil  testified  tbat 
the  records  of  her  t^ce  showed  that  tbe  cat- 
tle loaded  there  July  2S  were  put  into  car 
45782;  the  manner  (tf  the  stockyards  at 
Gb^enne  teeUfled  tbat  bis  records  duywed 
that  car  46782  arrived  then  July  28,  wli« 
the  cattle  therein  were  unloaded,  and  on  Jvij 
27  reloaded  into  car  86677,  and  tbe  superin- 
tendent of  tbe  stoAyarda  at  Valley,  tes- 
tlfled  that  car  86677  arrived  tbtm  Joly  20, 
when  the  cattle  woe  unloi^ed,  and  on  Jnly 
30  reloaded  into  car  1867.  This  testimony 
of  these  three  witnesses  was  elicited  by  ques- 
tions to  whldi  no  objection  was  made,  nor 
was  there  any  motion  to  strike  oat  the  an- 
swers. 

Over  ebjectiau,  an  employee  of  the  stodc- 
yards  company  at  South  Omaha  testified  that 
bis  record  showed  that  82  bead  of  cattle  were 
unloaded  there  July  30  from  car  1S17.  The 
record  Itself  was  not  introduced  in  evidmce, 
and  iffobably  was  used  by  the  witness  as  a 
memorandum  from  which  to  refresh  his  mem- 
ory,  though  the  facts  warranting  sodi  use  do 
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not  dearly  appear.  There  vas  received  In 
erldence,  also  over  objection,  the  waybill  of 
tile  sblpment. 

[I]  Tbt  defendant  admitted  tbe  billing  of 
32  head  of  cattle  to  tbe  commission  com- 
pany; their  receipt  by  that  company  was 
proved  by  th^  miobjecdonable  and  uncontra- 
dicted evidence  of  other  witnesses,  one  a  de- 
fendant's witness,  an  agent  of  the  consignee, 
who  identlfled  tally  sheets  made  by  tbe 
inspector  of  live  stock,  stating  that  they  had 
reference  to  the  shipment  of  32  head  <k  cat- 
tle received  July  80  by  tbe  consignee  from 
defendant.  Therefore,  whatever  may  be  said 
as  to  the  right  of  the  defendant  to  deny  the 
inference  that  the  cattle  delivered  were  the 
same  cattle  that  were  billed,  we  are  of  opin- 
ion that  there  was  no  dispute  of  the  bald 
fact  that  32  head  of  cattle  were  shipped  by 
her  from  Fossil  and  the  same  number  re- 
ceived by  her  consignee  at  Omaha;. and  con- 
■eqnently  the  admission  in  evidence  ot  the 
testimony  of  the  employee  of  the  stocftyards 
company  and  the  way  bill,  which  tended  to 
eatabllsb  that  fact,  was  not  harmfoL 

[I,  71  It  is  contended  that  it  was  error  to 
pomlt  the  Jury  to  examine  the  hides  which 
were  taken  from  the  eight  head  of  cattle 
killed  at  Sooth  Omaha,  for  the  reason  that 
Oiey  were  not  sofflclently  identified  as  hav- 
ing been  taken  from  animals  that  had  been 
shipped  by  dtfendant.  We  are  of  opinicm  that 
this  Inspwtlon  by  the  Jury  was  properly  per^ 
mitted,  and.  after  what  has  already  ap- 
peared from  the  foregoing  statement  of  the 
&cts,  we  believe  the  question  requires  bnt 
little  discussion.  From  the  facts  proved  it 
was  the  almost  Irresistible  inference  tbat  the 
cattle  received  at  South  Omaha  and  examined 
there  by  the  inspector  and  Davidson  were 
tbe  same  cattle  ahlnied  by  defendant.  There 
was  positive  testimony  that  the  eight  head 
which  were  killed  were  a  part  of  the  cattle 
BO  examined,  and  like  testimony  that  the 
hides  exhibited  to  the  Jury  were  the  ones  that 
had  been  taken  from  those  eight  animals, 
with  no  change  In  the  meantime  of  the  marks 
or  brands.  In  this  connection  It  la  argued 
t3iat  finding  tbe  ownership  ctf  the  cattle  to  be 
In  the  parties  named  as  owners  In  the  Inform 
mation  was  in  disregard  of  tbe  role  that  one 
presumption  or  Inference  cannot  rest  upon 
another  preanmption  or  Infaroioe,  citing  State 
T.  Potello,  40  Utah.  66. 119  Pae.  1023.  With- 
out aueetkmlng  the  rule,  we  think  the  case  at 
bar  famishes  no  example  of  its  violation.  If 
we  undetatand  the  argument  of  counsel.  It 
Is  that  tbe  presumption  of  ownndiip  azUng 
from  proof  of  ownership  of  the  older  brands 
foond  mran  the  animals  at  South  Omaha  rests 
upon  the  Infearenoe  tbat  those  animals  were 
0x9  same  as  the  ones  sh^iped  from  Voeall  hy 
defendant.  We  cannot  accept  this  reasoning. 
Tbe  fact  tbat  the  cattle  discovered  by  the 
inspector  at  Boutb  Omaha  were  the  cattle 
which  had  been  claimed,  possessed,  and 
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shipped  by  defendant  was  inferred  from  facts 
which  were  proved.  It  then  became  loipor- 
taot  to  the  state  to  prove  the  ownership  of  the 
property.  This  fact,  of  course,  could  not  be 
Inferred  from  the  fact,  previonsly  inferred, 
that  the  d^endant  had  claimed,  possessed, 
and  owned  them,  but  ccmld  be  proved  by  any 
competent  evidence  tending  to  establish  it, 
and  was  proved  by  evidence  showing  tbe  fact 
of  ownership  of  the  original  brands  on  the 
animals,  which  under  the  statute  was  prima 
facie  proof  of  the  ownership  of  the  animals 
themselves.  We  see  here  no  question  of  one 
inference  resting  upon  another,  but  each  in- 
ference or  i«flsnmptUm  rests  upon  its  own 
facts. 

[I]  The  witness  Davidsm  was  permitted 
to  testify  that  soon  after  the  car  of  cattle 
was  shipped  by  defendant  he  discovered  on 
the  range  in  tlie  vicinity  of  Fossil  four  other 
cattle  on  which  the  Davidson  Bros,  brand 
had  been  altered  as  he  found  It  altered  on 
the  cattle  discovered  at  Omaha,  and  that  the 
d^oidant  afterwards  claimed  them  as  hers. 
Two  of  these  cattle  were  those  discovered 
July  26,  to  which  we  have  already  referred, 
and  the  others  were  discovered  a  few  days 
later.  It  is  contended  that  tbe  reception  of 
that  evidence  tending  to  show  that  defend- 
ant bad  been  guilty  of  other  criminal  acts, 
was  mor.  It  is  true  Uiat  evidence  of  crimes 
otber  than  that  charged  In  the  informaticoi 
may  not  be  received  for  the  purpose  of  lead- 
ing to  the  conclusion  that  tbe  defendant  Is 
a  person  likely  from  his  criminal  conduct 
or  character  to  have  committed  the  offense 
for  which  he  is  being  tried.  On  tbe  other 
hand,  the  mere  fact  that  the  evidence  ad- 
duced tends  to  show  the  commission  of  otber 
crimes  does  not  render  It  Inadmissible  if  it 
be  relevant  to  an  Issue  before  tbe  Jury,  and 
it  may  be  so  relevant  if  it  bear  upon  the 
question  whether  the  acts  allied  to  consti- 
tute the  crime  chai^d  in  the  information 
were  designed  or  accidental,  or  to  rebut  a  de- 
fense tbat  would  otberwise  be  apai  to  the 
accused.  17  R.  0.  L.  76;  16  C.  J.  688,  680: 
note  43  Ii.  B.  A.  (N.  S.)  776;  note  3  A.  U  R. 
1213;  Smith  v.  State,  17  Wyo.  481.  101  Pac. 
847. 

Tb»  defendant,  admitting  the  recent  brand- 
ing, and  claiming  It  waa  done  because  her 
older  brands  could  not  tie  deciphered  readily, 
presoited  to  tbe  Jury  tbe  question  whethw, 
even  though  she  did  not  own  the  cattle,  she 
may  not  honestly  have  b^ved  she  did ;  that 
Is,  whether  tbe  act  of  misbranding  was  by 
Intentlim  or  mlstalra.  Bridence  of  a  similar 
misbranding  0£  other  cattle  was  proper,  not 
for  the  purpose  of  proving  oQier  crimes,  bat 
as  bearing  vpoa  this  question,  and  thus  ten^ 
fng  to  prove  the  crime  <Aiazged  In  the  Infor* 
mation.  Terr.  v.  Caldwdl,  14  N.  M.  686,  98 
Poc.  107;  State  v.  Morris,  80  Or.  60, 175  Pac. 
668;  Gannon  T.  SUte^  8ft  TK.  Or.  R.  604,  308 
S.  W.888L 
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[1, 1 B]  In  a  larceny  case,  evidence  of  the 
possession  by  defendant  of  goods  other  than 
those  moitloQed  In  the  Information  may  not 
be  relevant  unless  It  be  sufficient  to  prove 
prime  fade  that  such  goods  were  stolen.  It 
was  so  held  in  State  v.  Jones,  Idl  Pac  107S. 
It  Is  argued  that  the  evidence  under  discus- 
sion was  subject  to  objection  on  this  ground, 
but  we  must  hold  otherwise.  Conceding  for 
onr  present  purpose  that  it  did  not  make  a 
prima  facie  case  of  larceny  of  the  four  head 
of  cattle,  it  was  sufficient  to  prove  prima 
facie  the  relevant  fact  sought  to  be  estab- 
llshed;  ttiat  is,  similar,  wrongful  Instances 
of  misbranding  by  defendant  at  about  the 
same  time.  In  cases  like  State  v.  Jones,  su- 
pra, the  evidence  is  Inadmissible  unless  it 
be  sufficient  to  prove  another  larceny;  in  this 
case  it  was  admissible  if  it  were  BUffldent  to 
prove  another  misbranding. 

The  next  question  is  the  alleged  insufficien- 
cy of  the  evidence  to  support  the  verdict. 
What  has  been  said  in  treating  another  as- 
signment of  error  expresses  our  view  that  the 
ownership  of  the  cattle  was  satisfactorily  es- 
tablished. That  it  was  not  proved  that  the 
cattle  were  taken  feloniously  is  another  al- 
leged defect  In  the  evidence.  It  seems  to  be 
ctmtended  that,  to  warrant  a  conviction,  there 
should  have  been  some  dlCTerent  or  addition- 
al evidence  to  prove  that  the  cattle  were  lost 
by  a  felonious  taking  from  the  owner;  fhat 
Is,  of  the  corpus  delicti.  Such  a  taking  must, 
of  coarse,  be  proved,  but,  as  said  in  Dalaell  v. 
State,  7  Wyo.  4C0^  68  Paa  SOT: 

"The  evidence  relied  upon  to  estabUsh  the 
corpus  delicti  In  larceny  is  not  neceasarily,  or 
Indeed  usually,  distinct  txom  that  relied  upon 
to  Identify  the  <Aendw  and  prove  the  guilty  in- 
tent" 

Quoting  further  tnm  the  same  decision: 

"The  loss  of  and  inbaequent  finding  of  the 
property  does  not  prove,  or  in  many  cases  tend 
to  prove,  the  corpus  delicti;  that  it  was  lost 
by  a  larceny.  But  the  loss,  and  even  imperfect 
identification  of  it  in  the  possession  of  the  ao- 
CQsed,  together  with  incriminating  circumstanc- 
es 1^  misstatement  and  concealment,  maj,  as  in 
this  case,  not  only  identify  the  guilty  person, 
but  Bstiafactorily  establish  the  corpus  delicti." 

The  case  there  considered  presented  no 
more  pronounced  instances  of  misstatement 
and  concealment  than  the  attempted  oblit- 
eration by  defendant  In  this  case  of  the  own- 
as*  brands,  and  her  claim  afterwards  that 
the  cattle  had  always  belonged  to  her.  But, 
it  is  argued,  the  cattle  may  have  strayed  into 
the  fields  of  the  d^endant,  and  she,  having 
thus  Innocently  come  into  their  possession, 
would  not  be  guilty  of  larceny  by  reason  of 
a  subsequent  appropriation  of  than,  because 
In  such  case  the  IntenUon  to  steal  at  the  time 
of  the  takln;?,  vblch  Is  an  essoitlal  element 
ta  that  crime,  would  be  lacking.  That  the 
straying  of  range  catUe  Into  the  fields  of 


anoQier  works  snob  a  change  In  ponooaion 
that  the  owner  of  the  field,  who  appnHpriates 

them,  may  not  be  ccHivlcted  of  larceny,  is  a 
proposition  which  vre  are  not  willing  now  to 
concede,  and  upon  which  we  need  not  pass  In 
this  case,  as  it  Is  not  presented  by  the  evi- 
dence, nor  consiatent  with  any  theory  ad- 
vanced at  the  trial.  The  defmdant  herself 
testified  that  she  "gathered"  the  cattle, 
brought  them  home,  and  rebranded  them. 
We  are  of  the  (pinion  that  there  was  ample 
evidence  to  establish  the  fact  that  the  cattle 
were  takm  from  the  open  range,  and  wCTe 
not  In  defendant's  posseesicm  or  custody  until 
she  took  them  with  the  Intenttoa  of  stealing 
them. 

It  is  argued  also  that  the  defendant's  pos- 
session waa  not  recent  within  the  meaning 
of  the  rule,  often  invoked  in  larceny  cases, 
that  certain  Infamcea  may  be  drawn  from 
the  recent,  unexplained  possession  of  stolen 
property.  Such  inferraces,  and  the  grounds 
upon  which  they  may  be  based,  are  Important 
in  those  cases  where  the  possession  of  the 
stolen  property  by  the  defendant  is  relied 
upon  to  establish  the  fact  that  he  was  the 
person  who  to<^  It.  But  we  fail  to  see  how 
this  rule  had  any  place  In  this  case,  and  evi- 
dently the  trial  court  was  of  the  same  opin- 
ion, as  It  refrained  from  giving  any  Instrnc 
tlon  upon  the  subject.  The  circumstances 
attending  the  taking  or  gathering  by  defend- 
ant of  the  cattle  which  were  shipped  from 
Fossil  were  not  In  dispute,  and  the  only  is- 
sues under  the  evidence  were:  (1)  Did 
those  cattle  belong  to  defendant,  or  to  the 
persons  claimed  by  the  state  to  he  the  own- 
ers ;  and,  if  that  issue  viere  decided  In  favor 
of  the  state,  (2)  did  defendant  take  them 
by  mistake,  or  feloniously?  No  Inference  that 
could  aid  the  state  upon  those  Issues  could 
be  drawn  from  the  fact  of  defendant's  pos- 
session, whether  recmt  or  remote,  as  posses- 
sion by  her  was  p^fectly  consistent  with  her 
defense. 

[11]  It  Is  also  claimed  that  the  evidence 
was  tnsufflclent  to  prove  that  the  cattle  found 
by  the  Jury  to  have  been  stolen  were  all  tak- 
en at  the  same  time.  It  was  the  theory  of 
the  state  that  the  defendant  was  engaged  In 
one  continuous  transaction  consisting  of  the 
gathering,  branding,  and  shipping  of  cattle 
belonging  to  others ;  that  all  of  her  acts  dor- 
ing  that  transaction  were  with  the  same  In- 
tention, and  set  In  motion  by  a  single  im- 
pulse, and  that  in  the  shipping  of  the  cattle, 
which  was  the  result  of  of  the  transaction, 
there  was  hut  one  "carrying  away,"  and  but 
one  larceny.  The  facts  in  support  of  this 
theory  were,  we  believe,  satisfactorily  efr 
tabllshed.  We  do  not  dedde  that  such  facta 
would,  In  cases  where  the  property  of  difter- 
ent  owners  is  taken,  necessarily  result  in 
only  one  larceny.  Let  it  be  conceded  in  this 
case  that  the  time  of  taking  from  the  range 
must  be  the  determining  consldeiatlon  upon 
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the  qnestion  whether  there  waa  one  at  sev- 
eral larcenies,  yet  we  think  the  evidence  was 
saffident  to  support  the  fincting  of  the  jury 
that  the  cattle  mentioned  in  the  verdict  were 
taken  at  the  same  time  and  place.  It  was 
shown  by  the  state  that  the  defendant  had 
stolen  a  number  of  cattle,  all  of  which  were 
taken  probably  within  a  certain  brief  period. 
The  defendant  alone  had  knowledge  of  the 
exact  time  when  any  particular  animal  was 
taken  from  the  range;  her  evidence  failed 
to  disclose  this  knowled^,  and  abe  thus  de- 
cUned  to  present  any  issue  which  might  thns 
have  been  raised.  Nor  did  she,  by  objection, 
motion,  or  requested  instruction  at  the  trial, 
suggest  to  the  court  that  the  state  should  be 
required  to  elect  to  ask  a  conviction  for  the 
steeling  of  some  particular  part  only  of  the 
pn^ierty.  See  West  v.  C<Hn.,  125  Va.  747,  99 
S.  E.  854.  The  trial  upon  the  theory  that 
there  had  been  only  one  larceny  did  not,  we 
think,  prejudice  the  defmdant  in  making 
her  defense,  and  tbe  nature  of  the  crime  was 
unaffected  by  the  number  of  cattle  tonnA 
by  the  jury  to  have  been  stolen. 

[1 2]  The  charge  of  the  court  was  made  up 
of  17  separate,  numbered  instructions,  and 
there  la  nothing  In  the  bill  of  ezceptions  to 
point  out  at  wliose  request  any  of  them  were 
glvm.  The  only  exception  to  the  instmctioos 
was  "to  the  giving  of  all  instractlons  by  tbe 
court  on  behalf  of  the  prosecntiCHi  on  the 
ground  that  they  do  not  give  the  law  appli< 
cable  to  the  case."  In  any  view  which  we 
can  take  of  this  exception  it  is  InsufBclent 
as  tbe  foundation  of  an  assignment  of  errors 
here.  It  was  evidently  directed  at  some 
group  of  instructions;  possibly,  to  the  whole 
of  the  diarge.  An  aggrieved  par^  most 
point  out  definitely  and  particularly  the  rul- 
ing of  which  he  complains,  and  an  ezceptlon 
to  the  giving  of  a  gronp  ot  Inatrnctions  will 
be  dlsn^rded  If  any  one  of  the  group  be 
correct  We  consider  this  general  prlndple 
settled  in  tbls  state  by  Dlckerson  v.  State, 
18  Wya  440,  473.  479.  Ill  Pac.  8S7.  lie  Paa 
448.  In  that  case  tlie  cotirt  considered  tbe 
Bufflci»(7  of  assignments  of  error  in  a  mo- 
tion for  a  new  trial,  but  the  reason  fiv  re- 
quiring particularity  in  objections  and  ez- 
ceptions applies  with  perhai^  greater  force 
in  the  present  case,  where  we  have  to  con- 
sider the  sufficiency  of  the  ezcq)tlon8  at  the 
time  of  the  adverse  ruling.  14  R.  O.  L.  80d- 
811: 17  O.  J.  88. 

The  rule  requiring  timely  and  d^nlte  ex* 
ceptlons  to  Instractlons  baa  been  relaxed  In 
criminal  cases  In  this  state  In  some  particu- 
lars. In  cases  where  the  punishment  was 
capital,  tbe  court  has  considered  the  entire 
record,  although  it  did  not  disclose  objections 
and  exceptions,  and  granted  a  new  trial  if, 
from  such  examination,  it  determined  that 
there  were  such  fundamental  and  prejudi- 
cial errors  as  bad  deprived  the  defendant  of 
that  fair  and  Impartial  trial  guaranteed  to 


him  by  the  Oonstltntlon,  and  amounting  to 
a  denial  of  Justice.  Parker  v,  Btat^  24  Wyo. 
491,  161  Pac  562;  Omaba  t.  State,  24  Wyo. 
513,  1«1  Pac.  558. 

In  cases  where  tbe  puntohment  Imposed  Is 
lees  than  capital,  the  general  rule  requiring 
that  there  be  proper  ^ceptlons  has  been  ad- 
hered to  (Dlckerson  v.  State,  supra;  Loy  v. 
State,  26  Wyo.  381,  185  Pac.  796),  except 
that  In  Palmer  v.  State,  9  Wyo.  40,  59  Pac. 
793,  67  Am.  St  B^.  910,  it  was  held  that 
where  the  instrncUons  as  a  whole  present 
an  erroneous  view  of  the  law  as  applicable 
to  the  tacts  of  the  case,  a  gwieral  exception 
to  the  charge  is  enfflclent 

We  have  examined  and  considered  the. 
charge  of  tbe  court  for  the  purpose  of  de- 
termining the  questions  (1)  whether  as  a 
whole  it  presented  an  erroneous  view  of  the 
law  as  applied  to  the  facts,  and  (2)  whether 
it  may  be  said  tb&t  all  of  any  group  of  In* 
structlons  to  which  defendant's  exception 
may  reasonably  be  nmsldered  to  have  been 
directed  were  erroneous.  We  find  that  both 
questions  must  be  answ^ed  Id  the  negative 
and  therefore  there  Is  no  exception  In  the 
record  which  would  Justly  tbe  discussion  ot 
any  specific  instruction.  We  repeat  the  1>* 
sues  in  tbe  case  were  simple,  and  thi^  were 
no  doubt  well  understood  by  the  Jury.  And 
in  view  of  that  and  the  convincing  charac- 
ter of  the  evidence  pobiting  to  defendant's 
guQt  we  are  satlsfled  that  tbe  verdict  was 
not  the  result  of  any  erroneous  statem^ts 
in  the  Instructions  now  criticized  by  qonnaeL 

There  remain  for  cCMisldsntton  some  ques- 
tions in  regard  to  13ie  soffidency  ot  the  tot- 
diet  which  reads : 

"We,  tfie  Jury,  duly  Impaneled  and  sworn  In 
the  above-entitled  case,  do  find  tbe  defendant 
Annie  Richey,  guilty  of  stealing  hve  stock,  the 
property  of,  viz.  3  of  Davidson  Bros,  and  1  of 
LJncoln  Live  Stock  Ck>mpany,  as  charged  in  the 
information,  and  we  further  find  the  value  of 
the  proper^  stolen  to  be  a  total  of  #200. 

"H.  B.  Robinson,  Foreman." 

Without  undertaking  to  dedde  whether 
any,  and.  if  any,  bow  much*  of  the  verdkA 
might  be  regarded  as  snrplusage,  we  shall 
consider  it  as  a  wbide  to  detomlne  its  suffi- 
ciency. 

[IS]  A  verdict  must  be  construed  with  refr 
erence  to  the  information  and  the  trial,  and 
if,  when  so  ronstmed.  It  be  req^sive  to 
the  issues,  and  the  court  can  understand  the 
true  inteait  and  meaning  of  the  Jury,  It  la 
good.  A<d[ennan  v.  Stat^  supra;  Long  t. 
State,  15  Wyo.  262,  88  Pae.  617 ;  People  t. 
Patrick.  277  la  210,  IIB  N.  B.  890;  KendaU 
V.  State.  183  Ind.  162, 105  N.  B.  809. 

It  Is  contended  that  the  verdict  la  defective 
in  three  particulars: 

[14]  First  That  it  refers  to  tbe  crime  as 
'^stealing  live  stock"  instead  of  stealing 
neat  cattle.  As  neat  cattle  are  live  stock, 
and  the  only  live  stodc  mentioned  In  the 
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InformatloB  or  the  erldeace,  tbere  Is  no 
doubt  tbat  tlie  Jury  Intended  to  find  the  de- 
toidant  guilty  of  the  crime  chai^. 

[II]  Second.  That  the  lansoage,  "3  of 
Davidson  Bros,  and  1  of  Unooln  live  Stock 
Company"  Is  Indeflnlte.  We  think  It  too 
dear  to  require  dlscusstou  that  the  language 
means  "8  bead"  of  the  klqd  of  live  stock 
mentioned  In  the  Information  and  the  evl- 
den  Ce- 
cil] Third.  That  the  finding  of  a  value  of 
#200  is  Insnffldent  to  comply  with  the  stat- 
ute (section  7549,  Wya  O.  8.  1820)  requiring 
that  the  Jury  find  and  declare  the  value  of  the 
property.  The  dollar  is  the  uidt  of  value  in 
this  eoontry,  and  the  omission  of  the  dollar 
a^  or  vrord  "dollars"  in  a  verdict  does  not 
render  it  Indeflnlte.  Ex  parte  McLean,  Si 
Kan.  852.  116  Faa  617*  85  U  R.  A.  (N.  S.) 
663,  and  note.  Here  the  jury  not  only  omit- 
ted the  dollar  stgn,  but  placed  before  the 
figures  another  sign,  which  we  understand, 
When  so  used,  signifies  "number."  However, 
we  think  It  dear  that  the  Jury  did  not  hi- 
tend  that  that  sign  should  have  such  meaning 
In  this  instance.  The  only  evidence  In  regard 
to  value  tended  to  snpport  the  allegations  of 
value  In  the  Information;  that  Is,  that  the 
cattle  were  worth  $50  each.  The  statement 
of  value  in  the  verdict,  If  construed  to  mean 
9200^  Is  consistent  with  the  undisputed  evi- 
dence, and  to  construe  it  otherwise  would 
be  contrary  both  to  precedent  and  common 
sense. 

As  we  find  no  error  In  the  record,  the  Judg- 
ment will  be  affirmed. 
AiBrmed. 

POTTEE,  a  J.,  and  BLUMD,  3^  concur. 


HALL  OIL  CO.  et  al.  v.  BARQUIN  et  aJ. 

(No.  1041.) 

(Supreme  Court  of  Wyoming.   Oct  25,  1921.) 

1.  Appeal  and  error  9=>36l  (3)-4>araoi^b  !■- 
sufflclent  as  assignment  of  error  may  ba  re- 
tained to  aid  the  petition  la  error  ta  te  de- 
sorlptlon  of  the  Jndonient. 

A  paragraph  preceding  the  aasignmenta  of 
error  contained  in  the  petition  in  error,  which 
alleged  that  the  court  erred  in  rendering  judg- 
ment for  defendants  In  error,  describing  the 
Judgment,  though  Insufficient  aa  an  assignment 
of  error  as  stating  no  proposition  or  point, 
might  properly  be  considered  as  continuation  of 
the  former  part  of  the  petition  preceding  tiie 
wpe(n6c_  asBignments  and  to  assist  the  petition 
in  complying  with  Supreme  Court  rule  10,  re- 
Qnirlng  the  judgment  to  be  described  with  rea- 
sonable certainty. 

2.  Appeal  Bid  error  «s>653(2)— Ceirt  oa  ap- 
peal oaaaot  alter  bill  ef  •xceptloaa. 

A  bill  of  ezceptiens,  when  properly  allow- 
ed, signed,  and  filed,  becnnea  a  part  of  the  rec- 


ord, and  It  la  not  wiain  tba  province  of  the 
court  fm  appeal  to  amend,  alter,  or  strike  from 
it. 

3.  Appeal  aad  error  •s»73a-GeMnd  wsI|b- 
neat  that  eaart  errad  la  overmllai  nottoa 
for  aew  trial  brlaga  up  all  qassUoas. 

Under  Supreme  Court  rola  13  (KM  Pac- 
xUI),  that  each  matter  presented  by  motitm  for 
new  trial  ahall  be  saffid«atly  Qoestioned  is  the 
Supreme  Court,  on  error,  by  an  aasignment  that 
the  court  below  erred  in  overruling  such  a 
motion,  all  the  grounds  presented  by  the  mo- 
tion may  be  insisted  on  and  considered  by  the- 
revlewing  court  in  a  proceeding  in  error. 

4.  Appeal  and  error  «=980l(4)— Review  oa 
merits  not  to  be  had  on  motion  to  dismlsa. 

A  motion  to  strike  from  the  petition  in  er- 
ror the  assignments  of  error  and  dismiss,  and 
to  strike  motions  and  recitals  of  mUngs  and  or- 
ders from  the  bill  of  exceptions  and  to  amend 
the  bill,  cannot  avail  the  movant  to  secure  rul- 
ings disposing  of  the  canse^  w  partially  ao,  on 
the  merits. 

Error  to  District  Court,  Fremont  County; 
Ralph  ElmbaU,  Judge. 

Action  by  James  Barquln  and  another 
against  the  Hall  Oil  (Company  and  others. 
Judgmc'nt  for  plaintiffs,  and  defeodants  bring 
error.  Motion  to  strike  assignments  of  mor 
from  the  petition  in  error  and  dismiss  and 
to  strike  motions  and  rulings  from  the  bill  of 
wc^tious  and  to  cortect  the  bUL  Motion 
dolled. 

John  D.  Clark,  of  Denver,  Colo.,  and  Ha- 
gens  &  Muran^  of  Caa^,  for  plataitlffB  In 
error. 

John  J.  Sprlggs,  of  Lander,  for  defendants 
la  error. 

POTTER,  C.  J.  This  cause  Is  hare  on  er- 
ror, and  has  been  heard  on  a  motion  of  de- 
fendants In  error  expressing  several  objects, 
which  may  be  grouped  and  stated  as  follows: 
(1)  To  strike  from  the  petition  In  error  each 
assignment  of  error  and  dismiss  the  proceed- 
ings; (2)  to  strike  from  the  bill  of  exceptions 
certain  motions  and  the  recital  of  the  ruling 
and  order  upon  each  of  them  and  the  ex- 
ception thereto;  (3)  to  correct  the  bill  In 
certain  other  particulars. 

It  appears  txom  the  record  that  the  action 
was  brought  in  the  court  below  by  the  defend- 
ants in  error,  as  plaintiffs,  against  the  four 
parties  named  as  plaintiffs  in  error,  as  de- 
fendants, for  the  recovery  of  money  as  dam- 
ages for  alleged  trespasses  upon  land;  that 
there  was  a  Jury  trial  in  said  court  resulting 
In  a  verdict  on  December  1,  1920,  against 
three  of  the  defendants  for  a  stated  sum  as 
compensatory  damages,  and  against  each  of 
said  three  defendants  separately  a  further 
stated  sum  as  punitive  damages;  and  that 
<m  December  11, 1920,  Judgment  was  rendwed 
upon  said  verdict  against  eadi  of  the  said 
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three  defendantB.  It  further  appears:  that 
on  Decenber  2,  1920,  said  defendants  filed 
a  motion  to  set  aside  said  verdict,  stating  as 
grounds  therefor:  (1)  That  the  verdict  for 
punitive  or  exemplary  damages  la  not  8ui>- 
ported  by  sufficient  or  any  evidence;  (2)  that 
the  verdict  for  sudi  damages  Is  excessive  and 
not  jQstlfled  upon  any  theory  of  the  case; 
(3)  that  the  verdict  for  compensatory  dam- 
ages is  not  supported  by  the  evidence  and  Is 
excessive;  (4)  that  the  verdict  was  received 
in  the  absence  of  said  defendants  and  their 
attorneys,  and  the  Jury  was  discharged  with- 
out an  opportunity  for  defendants  to  have 
the  Jury  polled.  And  by  said  motion  It  was 
further  moved  that  an  order  be  entered  re- 
serving the  case  for  further  argument  and 
consideration  and  that  the  entry  of  judgment 
be  withheld  for  tliat  purpose.  That  on  said 
second  day  of  December,  upon  the  suggestion 
of  defendants,  It  was  ordered  that  Judgment 
be  not  entered  until  the  further  order  of  the 
court.  That  on  December  11,  1920,  said  mo* 
tion  to  set  aside  the  verdict  was  overruled, 
-which  ruling  was  excepted  to  by  defendants; 
said  motion  being  referred  to  In  the  order 
overruling  it  as  a  motion  "to  set  aside  the 
Terdlct  and  for  Judgment  notwithstanding  the 
verdict."  That  on  the  last-mentioned  date,* 
niao,  the  said  three  defendants  filed  separate 
motions  for  a  new  trial,  with  affidavits  in  sup- 
port of  the  fifth  ground,  each  stating.  In  sut>< 
stance,  as  grounds  therefor:  (1)  Excessive 
damages  appearing  to  have  beai  given  under 
the  lofluenee  of  pasdon  and  prejudice;  (2) 
error  In  amount  of  recovery,  same  being  too 
large;  dB)  that  the  verdict  and  dedsloD  is  not 
muttalned  by  sufficient  evidence  and  la  con- 
trary to  law;  (4)  errors  at  law  occurring 
npon  tlie  trial  and  acepted  to  at  the  time  by 
said  defendants  (the  said  alleged  errors  be- 
ing seqjwrately  spe(dfled  and  relating  to  the 
admission  and  exdnslfHi  ct  evidence,  and  the 
giving  and  refusing  of  Instnictlons);  (S) 
miscondneC  of  ttie  Jury  and  error  of  law  tna- 
terlally  affecting  the  substantial  rights  of  de- 
fendants In  this*  that  the  Jury  did  not  base 
its  verdict  a«  to  punitive  damages  upon  ovt 
dence  but  assessed  such  damages  err<me6u8ly 
upon  the  basla  of  the  wealth  of  defendants 
and  a  misundwstandlng  (tf  the  ootirt^B  In- 
struction upon  the  matter.  And  that  on 
December  81, 1920,  eadi  of  sold  s^iarate  mo- 
tions for  new  trial  was  overruled,  to  wbldi 
ruling  the  said  defoidants  and  each  of  them 
excepted.  The  motions  aforesaid  are  em- 
braced In  the  bUl  of  exertions*  together 
with  the  said  rulings  thereon  reapectlTely  and 
the  exoeptlms  thmto. 

The  three  defendants  against  whom  the 
Judgment  was  rendered  have  filed  In  this 
court,  in  the  same  proceeding  for  the  review 
of  said  Judgment,  separate  petitions  In  error, 
but  they  are  alike  In  form  and  substance, 
and  may  be  referred  to  In  the  shigular  for 
the  purpose  of  thla  dlacuaaion;  and  they  are 
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so  referred  to  In  the  motion  under  omsid- 
eratlon,  for  It  mentions  only  "the  petition 
In  error."  though  no  doubt  Intended  to  apply 
to  each  of  the  separate  petitions  In  Its  attack 
upon  tbe  assignments  of  error. 

[1]  The  petition  In  error  contains,  In  ef< 
feet,  only  two  assignments  of  error;  the  first, 
alleging  as  error  the  overruling  of  tbe  motion 
for  new  trial  filed  on  December  11,  and  the 
second  the  overruling  of  the  motion  to  vacate 
the  verdict  filed  on  December  2.  And  said 
motions,  with  the  recital  of  the  rulings  there- 
on and  the  exceptions  to  said  rulings,  respect- 
ively, constitute  the  matter  which  the  defend- 
ants in  error,  by  their  motion,  seek  to  have 
stricken  from  the  bill  of  exceptions.  Said 
assignments  of  error  are  numbered,  respec- 
tively. 2  and  8,  and  they  are  preceded  by  a 
paragraph  numbered  1,  which  alleges  that  the 
court  erred  In  entering  Judgment  for  defend- 
ants In  error  and  against  the  plaintiff  In  er- 
ror, and  describes  the  Judgment  by  stating 
It  was  made  and  ^tered  on  the  11th  day  of 
December,  1920,  and  otherwise  identifying  IL 
The  defendants  In  error  have  understood  that 
paragraph  as  the  first  assignment  of  error,  and 
It  Is  Included  in  the  motion  to  strike,  thou£^ 
not  on  different  grounds  but  for  tbe  same  rea- 
sons  that  are  stated  for  striking  the  para- 
graph numbered  2  and  referred  to  as  the  sec- 
ond assignment,  and  It  Is  not  challenged  aa 
indefinite  or  Insuffldent  In  form  or'substance. 

If  that  paragraph  was  Intended  as  an  a»* 
signmoit  of  error,  we  think  It  Insufficient  as 
such,  for  it  states  no  jffopotdtlon  or  point  to 
be  ometdeind  in  determining  whether  or 
not  there  was  error  In  rendering  or  entering 
the  Judgment,  and  does  not  specify  or  reier 
to  any  particular  ruling  reUed  upon  as  error 
to  reverse  the  Judgment  The  object  of  an 
assignment  of  errwa  "is  to  p(4nt  out  the  spe- 
cific errors  dalmed  to  have  beoi  committed 
by  the  court  b^ow.  In  order  to  enable  tbe 
reviewing  court  and  om>oslng  counsel  to  see 
«i  what  pdnta  appelant  or  plaintiff  in  error 
Intends  to  ask  a  reversal  of  the  Judgment 
or  decree,  and  to  limit  dlseussloh  to  those 
points."  S  G.  J.  1820,  {  1461.  And  it  should 
directly  and  dearly  all^e  error  or  errors  of 
the  trial  court,  and  point  out  definitely  and 
apeciflcally  the  particular  error  or  errora  re- 
lied upon.  Id.  1857,  {  1S04.  But  we  would 
not  be  Inclined  to  strike  the  paragraph  from 
the  petition  In  error  upon  the  ground  of  its 
Insuffldeocy  as  an  assignment  of  error,  even 
If  it  might  be  proper,  upon  motion  ;and  on 
that  ground,  to  strike  from  a  petition  in  error 
one  among  several  paragraphs  or  dauses  as- 
signing error — a  point  which  we  need  not  de- 
cide. For  said  first  numbered  paragraph  In 
error  may  properly.  In  our  opinion,  be  consid- 
ered aa  a  continuation  of  the  formal  part  o? 
the  petition  preceding  the  specific  assignments 
of  error,  alleging  error  generally  In  tbe  pro- 
ceedings and  describing  the  Judgment  to  be  re- 
vierwed.  That  Judgment  Is  not  deacribed  else- 
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where  In  the  petition,  and  witbont  SDdi  a  de- 
scription the  petition  would  fail  to  comply 
with  onr  mles  requiring  that  a  petition  in  er- 
ror shall  set  forth  each  of  the  errors  cran- 
plalned  of,  describing  witb  reasonable  cer^ 
tainty  the  cause  wherein  the  errors  are  al- 
leged to  bare  occurred  end  the  Jndgmrat 
or  final  order  to  be  reriewed.  Rule  10 
(104  Pac.  xil) ;  CcmimiBsloners  v.  Shafher,  10 
Wyo.  181,  68  Pac.  14;  lUordan  v.  Horton,  16 
Wyo.  S63,  94  Pac.  448.  And  since  the  petl- 
Uon  in  error  contains  in  sncceeding  para- 
graphs assignments  of  error  sufficient  in  form 
and  substance,  to  which,  and  to  which  only, 
the  points  in  the  brief  of  plaintifCs  In  error 
are  referable,  it  does  not  seem  unreasonable 
to  consider  the  paragraph  aforesaid  as  above 
stated,  whether  or  not  It  was  Intended  also 
as  an  assignment  of  error.  The  motion  as  to 
that  paragraph  need  not,  therefore,  be  fur- 
ther considered. 

The  motion  to  strike  the  two  paragraphs  of 
the  petition  clearly  Intended  to  assign  error  la 
not  based,  as  to  either,  upon  the  ground  that 
they  are  Insufficient  in  form  or  substance, 
but  upon  the  ground,  to  state  it  generally, 
that  they  present  no  question  that  can  be 
considered  by  this  court  And  the  argument 
in  support  thereof  is,  In  substance,  that  the 
motion  for  new  trial  flled  on  December  11, 
the  overruling  of  wtiich'Is  assigned  as  error 
in  the  second  numbered  paragraph  of  the 
petition,  was  imprt^rly  flled,  for  the  reason 
that,  although  flled  within  ten  days  after  the 
verdict  and  therefore  within  the  period  al- 
lowed for  filing  a  motion  for  new  trial,  it 
was,  In  effect,  a  second  motion  for  a  new  trial 
not  authorized  by  the  statute;  It  being  con- 
tended In  that  connection  that  the  previous 
motion  flled  on  the  2d  day  of  December  to 
set  aside  the  verdict  constituted  a  motion  for 
new  trial  preventing  the  filing  of  a  second 
motion  on  grounds  not  stated  in  the  first  mo- 
tion, and.  further,  that  the  error,  if  any.  In 
overruling  the  first  motion  assigned  as  error 
In  the  third  numbered  paragraph  of  the  peti- 
tion in  error  Is  waived,  for  the  reason  that  it 
Is  not  relied  on  in  the  brief,  and.  If  we  correct- 
ly understand  the  argument  In  another  par- 
ticular as  to  that  motion,  that  the  grounds 
therein  stated  challenging  the  verdict  for  ex- 
cessive damages  are  Insufflcl^t  under  the 
statute  because  failing  to  allege  that  such 
damages  were  given  under  the  Influence  of 
passion  or  prejudice.  It  may  be  stated  here 
also  that  the  motion,  so  far  as  It  seeks  to 
strike  said  motions  to  vacate  the  verdict  and 
for  a  new  trial  from  the  bill,  Is  based  upon 
the  came  grounds  and  supported  by  the  same ; 
argument,  upon  the  theory,  apparently,  that 
if  either  motion  was  properly  overruled  for 
the  reason  or  reasons  su^sted,  or  any! 
ground  thereof  waived,  it  should  be  stricken ' 
from  the  bUl,  together  with  the  recital  of: 
the  ruling  thereon  and  the  exception.  Tbua 
thB  motion  to  strike  the  motions,  ralings,; 


and  exceptions  from  the  bill  Is  not  Inde- 
pendeit  of  the  motion  to  strltaj  the  asdgn- 
ments  of  error  fnxn  the  petition,  but  seems 
to  be*  intended  in  aid  of  the  latter  pur^ 
pose  by  eliminating  from  the  record  Qie 
rulbigs  upon  which  error  Is  assigned.  Of 
course  that  would  not  be  necessary  to  accom- 
plish the  said  primary  purpose  of  the  motion, 
even  If  It  would  be  proper  tor  this  court  to 
strike  the  matter  mentioned  from  the  bill. 

[2]  But  that  would  not  be  proper,  what- 
ever be  the  merits  of  the  motion  of  defend- 
ants In  error  in  other  respects.  The  regu- 
larity of  the  presentation,  settlement,  and  al- 
lowance of  the  bill  of  exceptions  Is  not  chal- 
lenged by  the  motion,  and  it  appears  to  have 
been  timely  presented,  duly  and  regularly 
allowed,  and  properly  flled.  It  ought  not  to  ' 
be  necessary  to  dte  authority  to  show  that 
a  bill  of  exceptions  regularly  allowed  and 
flled  in  the  trial  court  cannot  be  amended, 
corrected,  or  in  any  manner  changed  by  this, 
the  appellate  court.  But  it  was  said  In  Cora- 
missloners  v.  Shaffner,  10  Wyo.  181,  68  Pac. 
14,  that  an  objection  that  the  recitals  of  a 
bill  of  exceptions  are  not  true  Is  not  main- 
tainable In  this  court,  since  a  bill  is  to  be 
settled  in  the  trial  court  and  not  here.  And 
In  Callahan  t.  Bouck,  14  Wya  201,  8S  Pac. 
372: 

"When  the  bill  of  exceptions  is  signed  hj  the 
trial  judge  and  flled,  it  then  becomes  a  part  of 
the  record,  and  can  only  be  amended  or  cor- 
rected in  the  manner  provided  by  law  for  the 
ameDdtnent  or  correction  of  any  other  part  of 
the  record.  •  •  •  Since  the  bill  ol  excep- 
tions when  slcned  and  flled  becomes  a  part  of 
the  record,  it  can  only  be  corrected  or  amended 
by  the  court  where  sudi  record  was  made.  No 
.  such  power  Is  vested  In  the  appellate  court" 

And  in  Le  Clair  v.  Bawley,  17  Wya  222. 
98  Pac.  120,  we  said: 

"A  blU  of  excq^tions,  like  any  other  record, 
appearing  to  be  regular  on  its  face,  imports  ab- 
solute verity,  and  is  not  impeachable  in  the 
appellate  court  by  any  evidence  outside  the 
record  itself.  •  •  •  This  court  has  no  con- 
trol over  the  records  of  any  Inferior  conrt  ex- 
cept in  the  exercise  of  its  appellate  or  super- 
visory jurisdiction.  It  cannot  settle  a  bill  of 
exceptlOTis  taken  upon  a  trial  or  proceeding  in 
a  district  court,  nor  amend  or  correct  one  al- 
lowed in  such  court** 

The  bill  recites  that  the  motions  above  re- 
ferred to,  set  out  In  full  therein,  were  each 
flled  and  overruled,  and  the  ruling  excepted 
to.  and  also  tiie  date  of  the  filing  of  each 
motion  and  the  ruling  thereon.  It  thus  con- 
stitutes a  record  of  these  facts,  and  that  was 
Its  purpose.  It  Is  provided  for  by  statute  for 
that  purpose;  and  this  court  has  no  power  to 
strike  any  i>art  of  It,  the  effect  of  whldi 
would  be  to  make  a  record  dlfferait  from  that 
made  In  the  trial  court.  Under  our  statute 
and  rules  of  practice,  neither  of  the  motions 
aforesaid  are  part  of  tbe  record  unless  em- 
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braced  In  a  bill  of  exertions,  and  nothing 
whlcb  could  have  been  properly  assigned  as 
ground  for  a  new  trial  will  be  considered  In 
this  court  unless  It  appears  that  the  same 
was  properly  pres^fed  to  the  court  below  by 
a  motion  for  a  new  trial,  that  such  motion 
was  overruled,  and  exception  at  the  time 
reserved  to  such  ruling  all  of  which  must 
be  embraced  In  the  bill  of  exceptions. 
If  it  be  claimed  that  the  motion  appearing  In 
a  bill  was  not  filed  In  time,  or  was  Insuffi- 
cient for  any  reason  to  present  any  matter  or 
ground  for  a  new  trial,  and  was,  therefore, 
pr<^rly  overruled,  that  can  be  insisted  upon 
in  this  court  at  the  proper  time,  but  It  con- 
stitutes no  reason  for  striking  the  motioa  or 
the  ruling  and  exertion  from  the  bill  of  ex- 
ceptions embracing  sudi  matters. 

[3]  What  has  been  said  is  sufficient  also 
to  dispose  of  other  parts  of  the  motion  un- 
der consideration,  not  above  referred  to,  ask- 
ing this  court  to  strike  out  certain  paragraphs 
of  the  motion  for  new  trial  stating  grounds 
therefor.  As  Indicated  by  the  above  general 
statement  of  the  grounds  of  the  motion  to 
^strike  the  assignments  of  error,  It  is  sought 
thereby  to  have  matters  considered  and  de- 
termined that  might  properly  be  considered 
In  disposing  of  the  cause  upon  Its  merits. 
The  gmeral  QuestloB  upon  the  merits  must 
In  view  of  the  qteclflc  errors  assigned, 
whether  or  nc^  the  trial  court  erred  in  over- 
ruling either  or  both  of  the  motions  above 
mentioned  and  referred  to  respectively  lit  the 
second  and  third  numbered  paragraphs  of  the 
petition  In  error.  It  is  provided  by  our  rules 
^ule  13  [104  Fac.  xlil])  that  each  matter  pre- 
sented by  a  motion  tor  a  new  trial  shall  be 
sufficiently  questioned  In  this  court,  on  error, 
by  an  assignment  that  the  court  b^w  erred 
In  oTttTuUng  such  motion.  As  to  such  a  nuK 
tion,  therefore,  where  the  adverse  ruling 
tberecm  Is  assigned  as  error,  all  the  grounds 
presented  by  the  motion  nu^  t>e  InslBted  up< 
on  and  considered  by  this  oonrt  In  a  proceed- 
ing In  wror;  and  it  may  Involve  the  qoestion 
whether  tlw  motioo  was  filed  in  time,  or 
whether  a  particular  ground  of  the  motion 
is  based  upon  a  proper  exception,  or  is  suffl- 
doitly  stated,  or  states  a  cause  for  which  a 
new  trial  may  be  granted  under  the  statute, 
if  found  to  be  supported  by  the  facts,  or,  gen- 
erally, whether  for  any  reason  the  motion 
was  properly  overruled.  And  these  are  ques- 
tions ivoper  to  be  omsldend  upon  a  submls- 
slon  of  the  cause  upon  its  merits.  And  that 
the  qneetltma  now  presrated  by  the  motion 
to  strike  the  assignments  of  error  and  dis- 
miss the  proceeding  might  be  presented  and 
considered  for  the  di^slUon  of  this  cause 
upon  the  merits  serais  to  be  conceded.  For 
it  was  stated  in  argument  by  counsel  for  de- 
fendants in  error  that  the  purpose  of  the  mo- 
tion is  to  eliminate  certain  questions  from 
further  consideration  by  having  them  dis- 
posed of  by  a  decision  upon  the  motion.  And 
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it  was  argued  in  opposition  thereto  that  the 
motion  was  prematurely  seeking  a  decision 
disposing  In  part,  if  not  wlioUj,  of  the  merits 

of  the  cause. 

[4]  Where  the  record  of  a  cause  has  dis- 
closed that  there  was  no  motion  for  a  new 
trial,  or  that  no  such  motion  was  shown  by 
a  proper  bill  of  exceptions,  and-  it  appeared 
that  the  question  or  questions  submitted  for 
determination  here  could  not  be  considered 
in  the  absence  of  a  motion  for  a  new  trial, 
the  overruling  thereof,  and  an  exception 
thereto,  embraced  in  a  proper  bill  of  excef)- 
tions,  It  has  been  our  practice  to  dismiss  the 
cause  upon  motion.  But  we  have  not  gone 
BO  far  as  suggested  by  the  motion  in  this 
case,  which,  as  it  seems  to  us,  would  result 
in  dl^oslng  Of  the  cause  partially,  at  least, 
upon  the  m^lts.  Nor  has  such  a  practice 
found  favor  with  the  courts.  4  O.  J.  602,  sec. 
2426. 

In  Waldo  T.  Schmidt,  108  N.  T.  19S,  dl  N. 
EL '621,  the  court  said: 

"It  is  not  our  practice  to  entertsln  motions 
to  dismiss  appeals  in  part  or  to  determine  the 
precise  questions  brought  up  for  review  in  sd- 
vance  of  th«  argument  of  the  ose." 

A  motion  to  dismiss  on  the  ground,  first, 
that  the  court  has  no  Jurisdiction,  and,  sec- 
ond that  the  record  presents  only  questions  of 
fact  for  the  court's  ccmslderaUon,  where  It 
was  assigned  as  error  that  there  is  no  evi- 
dence to  support  the  finding  and  Judgment, 
and  the  record  showed  a  motion  for  new  trial 
made  and  overruled  and  an  exception  to  the 
ruling,  was  disposed  of  In  Edwards  v.  Grif- 
fiths, 48  Ohio  St  604,  31  N.  B.  742,  by  the 
court  saying  that  whether  the  evld^ice  sup- 
ported the  finding  and  Judgment  Is  a  ques- 
tion ot  law  and  not  of  fact,  that  Jurisdiction 
in  a  proceeding  in  errm  does  not  d^^snd  up- 
on the  merits  of  the  Bsslgnmentfl,  and: 

"Whether  the  assigmnentB  are  weD  taken  or 
not  in  .no  way  affects  the  Jurisdiction  of  the 
court  to  hear  and  determina  them;  and  hance 
their  sufficiency  oumot  be  raised  by  a  motion 
tq  dismiss  on  the  ground  of  a  want  ot  inris- 
diction." 

And  in  Kersbner  v.  Trinidad  Mill  &  Bfln. 
C!o.  (N.  M.)  189  Pac.  658,  the  court  denied  a 
motion  to  strike  assignments,  saying: 

"The  attack  upon  the  assignments  is  in  the 
Form  of  a  motion  to  strike  them  from  the  files. 
We  do  not  deem  this  motion  sufficient  to  search 
the  record  and  to  present  the  proposition  that 
the  error  complained  of  had  not  been  saved  in 
the  lower  court,  or  that  the  evidence  was  con- 
sidered by  the  court,  or  that  there  was  do  oth- 
er substantial  evidence  to  support  the  findings. 
Whether  a  demurrer  or  an  exception  would  be 
a  iM-oper  method  of  reaching  such  a  queatioii 
it  is  not  necessary  for  us  to  determine  in  this 
case.  But  we  feel  free  to  say  that  a  more  sat- 
isfactory method  of  procedure  is  to  take  up 
the  assignments  as  they  are  presented  in  the 
briefs,  and  there  point  out  the  fact  that  the  er- 
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ror  complained  of  In  the  asBignmant  has  not 
been  properly  Baved  In  tlie  coort  below,  or  la 
otherwiae  not  available.'* 

In  BlalfldeU  t.  Steiitfeld,  16  AiIk.  ISB,  1S7 
Pac.  66B,  wbere  the  cauae  aM>eani  to  have 
been  beard  on  the  merits  and  also  upon  a 
motion  to  dlsmlaa,  the  eomt,  referring  to  the 
fact  tbat  tbe  zootiw  was,  In  part,  to  strike 
certain  oC  tbe  aaaignmenta  of  error,  uld: 

**Tbe  practice  of  atriUiv  aasitniacnta  tbat 
fail  to  conform  with  the  rulea  ot  the  court  or 
vith  law  faoa  nerer  been  recognixed  by  thia 
court.  According  to  rule  8  of  the  rulea  of  thia 
court,  •  •  •  'an  objection  to  the  ruling  or 
action  of  the  court  below  will  be  deemed  waived 
in  this  court,  unless  it  has  been  assigned  as 
error,  in  the  manner*  provided  by  the  rules.  An 
assignment  so  defective  aa  to  ridae  no  question 
for  thia  court  to  decide  ia  as  if  no  assignment 
had  been  made  or  attempted  to  be  made,  and 
any  objectioD  to  the  roling  or  action  of  the  trial 
•thuB  made  *wiU  be  deemed  waived.'  No  motion 
to  strike  is  necessary,  but  objection  may  be 
made  by  calling  the  attention  of  the  court  to 
the  defective  asaignmenL" 

In  a  rec«itl7  reported  Callfomta  case 
(Smith  T.  Borgh,  199  Pac.  1108),  a  motion  to 
dismiss  on  the  ground  that  the  record  dis- 
closed tbat  neither  of  the  two  questions  raised 
by  th?  exceptions  could  be  considered  by  the 
court  wag  denied;  the  court  holding  that 
the  points  made  by  the  motion  were  matters 
to  be  considered  In  cUQOslng  of  tlie  appeal 
upon  Its  merits. 

In  support  of  the  motion  to  strike  tbe  so- 
called  second  assignment  of  error,  which 
complains  of  tbe  ruling  upon  tbe  motion  for 
a  new  trial  filed  on  December  11,  counsel  re- 
lies npoa  the  statement  in  section  2727  of 
Tbompson  on  Trials  ,(2d  Ed.),  that  "it  has 
been  held  that,  after  an  adverse  decision  of 
a  motion  for  a  new  trial,  the  moving  par^ 
has  no  right  to  file  another  motion,  for  the 
matters. embraced  in  the  motion  have  become 
res  adjudicate,"  and  decisions  cited,  .which, 
it  la  claimed,  establish  a  rule  to  that  effect 
Bnt  it  is  said  In  the  same  sectiim  that— 

"While  a  aecond  motion  cannot  he  made  on 
the  same  ground,  it  may  be  made  on  a  different 
ground,  not  known  or  knowable  until  the  orig- 
inal motion  was  ruled  upon,  or  where  good  rea- 
aons  are  shown  for  not  incorporating  the  ground 
in  the  first  motion.** 

And  it  appears  in  this  case  that  one  of  the 
grounds  of  the  later  motion  not  contained  in 
the  first  is  misconduct  of  the  Jury  with  re- 
spect to  the  assessment  of  punitive  damages, 
In  support  of  which  aiHdavits  were  filed  with 
the  motion,  for  the  purpose,  apparently,  of 
showing  tbat  the  Jury  acted  upon  a  misun- 
derstanding of  the  court's  instruction  as  to 
the  rale  or  basis  for  assessing  such  damages. 
We  are  not  disposed  at  this  time  to  enter  up- 
on a  consideration  of  that  question,  or  the 
question  as  to  the  right  to  file  the  second  mo- 
tion  (m  that  or  anj  other  ground,  but  we  refer 


to  tt  merely  as  suggesting  a  matter  whicb 
ndght  require  c<mslderatlon  in  determining 
whether  all  the  grounds  of  the  motion  were 
known  or  knowable,  so  as  to  prevent  their  in- 
clusion in  a  second  motion,  If  the  first  mo- 
tion should  be  held  to  have  been  In  legal 
effect  a  motion  for  a  new  trial,  as  to  which 
counsel  disagree,  and  It  should  be  held  also 
that  a  second  motion  for  a  new  trial  is  for- 
blddai  or  not  authorized  by  the  statute, 
wbidi  we  do  not  understand  to  be  conceded. 

Upon  a  c(mslderatlon  of  tbe  merits  of  the 
appeal,  however,  It  may  be  found  unnecessary 
to  consider  any  of  those  questions,  or  even 
the  point  challenging  the  aecond  motion  as 
improperly  filed;  and  therefore,  so  far  as  we 
can  now  say,  it  Is  possible  that  a  considera- 
tion of  the  questions  presented  in  support  of 
the  motion  to  strike  and  dismiss,  without 
waiting  for  a  hearing  upon  tiie  merits,  might 
Involve  a  determination  of  matters  not  nec- 
essary to  a  final  disposition  of  the  cause  up- 
on this  proceeding  in  error.  And  that  may  be 
said  also  with  rei^ect  to  the  points  made 
against  the  first  motion  filed  oa  the  2nd  day 
of  December. 

We  think  it  incontestable  that  a  consider- 
ation of  the  questions  now  presented  as  to  the 
two  motions  aforesaid  must  involve  a  consid- 
eration of  the  merits  of  tbe  cause  upon  the 
proceeding  in  error,  for  the  motiw  to  strike 
and  dismiss  does  not  attack  tbe  proceeding 
aa  Insufficient  to  Invoke  the  Jurisdiction  of 
this  court  to  review  the  Ju^cment  npon  tbe 
errors  ass^ed,  or  tiiat  the  record  oontains 
nothing  npon  wUch  ttie  alleged  errms  can  be 
considered.  Bat  what  the  court  Is  really 
asked  to  do  by  said  motion  Is  to  consider  the 
assigned  errors  and  tbe  mllngs  complained 
of,  for  the  purpose  of  determining  wbeOter 
or  not  said  rulings  were  proper  and  diould 
be  sustained  upon  the  groonds  sng^tad  by 
and  in  support  of  t^e  motion.  And  while 
those  grounds  r^te  to  matters  of  procednre 
In  the  conrt  below,  they  would,  if  nov  con- 
sidered, require  a  dedstm  either  sustaining 
the  rulings  or  dedaring  one  <ff  both  of  ffaem 
not  sustainable  upon  the  suggested  grounds 
alone;  and  In  the  lattw  contingency  the 
cause  would  remain  here  for  further  consid- 
eration at  the  same  assignments  cf  error,  or 
at  least,  of  the  one  not  finally  disposed  of  by 
the  decision.  By  the  same  coarse  of  proced- 
ure tbe  court  might  be  called  upon  la  any 
case  to  grant  several  hearings  npon  the  mer- 
its,  the  number  of  points  to  be  considered  at 
any  one  hearing  to  rest  entirely  within  the- 
desire  and  control  of  the  moving  party.  We 
are  not  Inclined  to  adopt  any  such  practice. 

A  consideration  of  the  questions  now  pre- 
sented by  tbe  motion  might  require  an  ex- 
amination of  the  brief  of  plaintiffs  in  error  to 
ascertain  whether  or  not  any  groimd  of  their 
first  or  second  motion  had  been  waived,  as 
well  as  a  consideration  of  the  several  grounds 
of  the  first  motion,  If  not  the  second,  to  detuv 
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mine  whether  any  statutory  gxotmd  for  new 
trial  was  stated  therein,  or  any  groiiDd  relied 
on  In  the  brief  suffldait  to  require  a  setting 
aside  of  the  verdict  Whatever  the  power  of 
the  court  to  determine  any  soch  Question  at 
this  stage  of  the  proceeding  upon  the.  motion 
to  strike  and  dismiss,  or  however  advantage- 
ous it  might  be  to  the  moving  party  to  have 
a  partial  decision  of  the  cause  at  this  ttme^ 
we  think  It  dear  that  the  better  practice  Is 
to  zcQuire  that  the  (AJecUona  now  urged 
against  the  assignments  of  error  be  iwesented 
at  a  liearlng  upon  the  merits,  when  all  the 
pertinent  questions  can  be  considered.  The 
points  made  In  support  of  tiie  motion  are  not 
strictly  gronnds  fbr  dismissal,  but  suggest 
matters  for  consideration  in  adjudglilg  an 
affirmance  or  reversal  of  the  judgment 

The  Gouclndlng  part  of  tbe  motlim  above  re- 
ferred to  as  moving  to  correct  the  bill  of  ex- 
ceptions in  certain  particulars  Is  sufficiently 
snswered  by  what  has  been  said  as  to  the 
absence  power  In  this  court  to  correct  or 
amend  a  UU. 

For  the  zeasons  aforesaid  the  motion  will 
be  dmied. 

Motttm  denied. 

BLUME,  cwcors. 
KIBfBAU^  T.,  did  not  sit 


HINCS»  Dlreotor  GesaraJ  of  Rallroaii,  v. 
SWEENEY.    (No.  1007.)* 

(Baittcme  Gonrt  of  Wyuning.   Oct  8,  VttL) 

1.  Ridlroads  «s9372(t)-4lale  of  speed  aon- 
sUtiitlafl  aeollgaMih 

In  the  absence  of  legisletion  to  the  con- 
trary, no  rate  of  q)eed,  though  great,  Is,  In 
ttiinly  populated  dlatriets,  ordinarily  negU- 
geaoa  per  me. 

2.  Master  aid  servait  «s»l37(4)— TracksMa 
■Bder  primary  dsly  to  keep  lookout 

Upon  track  workers  rests  the  primary  duty 
of  self-preservation  in  line  of  their  employ- 
ment tiy  keejdng  a  lookout  for  and  avoiding 
trains. 

3.  Master  asd  aarvaat  4a>l37(4)— Esfllaeer 
May  assHSie  traoknas  will  keep  lookout. 

An  engineer  Is  not  bound  generally  to  stop 
or  dieek  his  train  as  a  precaution  against  in- 
jury to  trackmen,  and  has  tiie  right  to  act 
on  the  presnmptlon  th«y  will  look  out  for  thdr 
own  safety. 

4w  Master  aad  servaat  «=9244(3)— Waraad 
traoknes  sistt  act  with  reasoflable  pronpt- 
■ase  l»r  ttair  safety. 

Tradmen  are  oidy  oititled  to  soffldent 
warning  of  the  approach  of  a  tnln  and  an 
opportmiity  to  get  out  nt  the  way,  and,  if  giv- 
en and  warning  and  opportnnitjr,  it  la  their 
duty  to  act  vnith  reasonable  promptneas  for 
their  own  safety. 


5.  Master  asd  servaat  «r>I37(4)— Rallroad'a 
daty  to  traekaies  stated. 

Track  workers  are  not  trespassere,  and  It 
is  the  railroad's  dut^  to  ase  reasonable  care 
in  the  operation  of  trains  so  as  to  protect 
them  from  iojary,  in  such  way  as  the  cona- 
tions demand. 

6.  Master  aad  servast  «s9l37(4)— Daty  of  es- 
Olaeer  warned  of  traokmen's  presoflos  stated. 

When  an  engineer  is  warned  that  track- 
men are  ahead  and  apt  to  be  In  danger,  ne 
mast  take  notice  thereof  and  exercise  that 
reasonable  care  which  the  circumstances  de- 
mand, and  put  his  train  under  such  control 
that  he  may  stop  it  should  necesBitr  appear. 

7.  Master  asd  servant  «»2a6(3l)— Englseer's 
aegiisMioe  In  sot  astleipatiag  eolllslea  Wltk 
netoroar  oairying  traiAmea  keU  for  jury. 

Where  an  engineer  wai  warned  that  a 
motorcar  carrying  trackmen  was  just  ahead, 
the  nature  of  the  warning,  speed  and  control 
of  the  train,  engineer's  knowledge  of  road, 
proximity  to  a  cut  where  the  train  might  meet 
up  with  the  motorcar,  are  drcumstances  that 
warrant  a  finding  by  a  jury  that  a  collision 
whereby  a  tradnoan  was  killed  should  have 
reasonably  been  antidpated  by  the  engincd^ 
and  an  instruction  that  if  snfildent  time  was 
given  deceased  to  get  ott  the  track  in  safety, 
then  the  engineer  was  not  negligent  as  a  mat- 
ter of  law,  was  too  favorable  to  defendant 

8.  EvMeaes  «sa76— UasKplalaad  ■•apredaetloa 
of  speed  rsesrdsr  jnattfles  eonolBsloa  that 
speed  was  areater  than  teatlnosy  shows. 

Where  a  railroad  might  have  prodoeed  Its 
speed  recorder  end  did  not  do  et^  a  eoudu- 
aion  that  the  speed  was  greater  than  was 
shown  by  the  testimony  of  iritnesses  on  that 
point  is  justified. 

9.  Master  aad  aervlwt  «»286(3I)— Engineer's 
■etHgeooe  as  to  traokaiea  qsesUon  for  Jury. 

The  care  or  neg^genee  of  an  engineer  de- 
pending upon  the  rate  of  speed  of  his  train, 
after  a  warning  of  motorcar  carrying  trackmen 
just  ahead,  and  t^e  fact  as  to  whether  he  could 
stop  within  a  reasonable  Stance,  are  for  the 
jury. 

10.  Negllgenee  «a>iOI— Under  fedemi  aet, 
oontrlbKtery  neellgesoe,  thengh  great,  la  no 
defasse. 

Under  federal  Employers'  tsability  Act,  | 
8  (U.  S.  Oomp.  St  i  8659),  providing  that 
contributory  negligence  of  an  employ^  shall 
diminish  the  damages  in  proportioo  to  the 
amount  of  the  negligence  attributable  to  him, 
a  railroad  company  is  liable  for  injury  to  its 
employ^  if  its  negligence  contributes  proxi- 
mately to  the  injury,  no  matter  how  sUghtly 
and  no  matter  how  great  the  negligOKO  of  me 
employe,  and  is  absolved  from  liability  only 
when  the  employes  act  ia  the  sole  cause  of  the 
Injury. 

11.  Master  aad  servant  «B228(t)<-Federal 
aat  eanaot  bo  nalllfled  by  eajllsg  oestriby- 
teiy  aegllgesce  proximate  oasse. 

Federal  Employers'  Uability  Act  <U.  S. 
Comp.  St  II  8667-8666),  providing  that  em- 
ploye's negligence  is  not  a  defense,  but  only 
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mitigates  the  damagCB,  cannot  be  nnllified  hy 
callins  the  act  of  an  employ^  the  proximate 
cause  of  the  injury  instead  of  contributory 
necUgence,  if  the  injury  was  caused  in  whole 
or  in  part  by  employer's  negligence. 

12^  Neoligmee  •&=»62(l)— litervoRlag  agen^ 
Muat  be  IndependeRt  of  origintl  negllgenee. 

An  interTening  agencr,  in  order  to  super- 
sede the  original  negligence  of  defendant  as 
the  sole  legal  cause,  must  be  Indc^ndent  of 
the  totter,  and  not  set  in  motion  thereby,  and 
Itself  aoffident  to  produce  the  injury. 

13.  Master  aad  servant  ^s»285(f  I)— Proxl- 
nate  eauw  of  Injury  to  trackman  nader  mo- 
toroar  strnok  by  train  held  for  Jary. 

Where  an  engineer  was  warned  that  a 

motorcar  carrying  trackmen  was  just  ahead, 
and  in  passing  over  a  curve  in  a  cut  at  a 
speed  of  about  2U  miles  an  hour  be  discovered 
the  ear  about  990  feet  away,  when  he  applied 
the  brakes  and  stopped  within  about  1,000 
feet,  but  struck  the  car  and  the  motorman 
who  had  fallen  under  it  in  attempting  to  es- 
cape, held  that  it  was  a  question  for  the  jury  as 
to  whether  the  negligent  speed  ot  the  train 
waa  the  proximate  cause  or  one  of  the  prozi- 

«te  causes  of  the  injury,  the  jury  being  war- 
ited  In  finding  the  injury  was  within  the 
field  of  reasonahle  anticipation. 

14.  Negllgenoa  ^72— Cars  required  In  ensr- 
geaoy. 

The  nde  that  one  who  is  required  to  act 
suddenly  and  in  the  face  of  imminent  danger 
Is  not  required  to  exercise  the  same  degree 
of  care  as  at  other  times  has  application  where 
the  person  injured  is  placed  in  sudden  peril 
without  his  fault. 

15.  Negllgenee  «S9|4I<7)— lastmotlon  eare 
la  enerflsney  held  Inoorrect. 

An  instruction  that  one'who  acts  in  a  sud- 
den emergency,  not  being  held  to  the  same  de- 
gree of  care  for  his  own  safety  as  at  other 
times,  waa  proptrtj  refused  for  not  stating 
that  the  emergency  arose  without  the  fault  of 
the  plaintiff. 

16.  Master  and  servant  ^289(26)— Contrlb- 
Btory  negllgeRoe  of  trackman  on  noteroar 
stmok  by  train  qisstlon  for  Juiy. 

Ne^gence  of  trackman  on  motorcar  in 
Btarting  out  ahead  of  a  train  after  warning 
not  to  proceed  is  not  eliminated  from  case 
by  notice  to  engineer  that  the  trackman  was 
ahead,  and  Is  proper  question  for  Jury. 

Error  to  District  Court,  Sheridan  County; 
James  H.  Burgess,  Judge. 

Action'  by  iMcy  Sweeney,  administratrix 
of  tlie  estate  of  John  a  Sweoi^.  deceased, 
against  Walker  D.  Hines,  Direct?  General 
of  Railroads.  Judgment  for  plalntlfC,  mo- 
tions for  new  trial  made  by  botli  parties 
denied,  and  defendant  brings  error,  and  idaln- 
tur  flies  cross-petition  In  error.  Affirmed. 

Goddard  A  Clark,  of  Billings,  Mont.,  and 
Charles  A.  Kutcber,  of  Sheridan,  for  plain- 
tiff in  error. 


Brome  &  Hyde^  ot  Basin,  and  E.  £.  Enters 
line,  of  Denver,  Oolo.,  for  defendant  In  error. 

BLUME,  J.  This  action  was  brought 
the  administratrix  of  the  estate  of  Jotin  C. 
Sweeney,  deceased,  as  plaintiff,  on  account 
of  the  'death  of  said  deceased  by  a  train  of 
plaintiff  In  error,  defendant  below,  which 
was  alleged  to  have  been  run  ab  a  dangerous 
and  negligent  rate  of  speed.  For  conven- 
ience the  parties  will  be  hereinafter  referred 
to  in  the  same  order  as  in  the  court  below. 
The  evidence  is  nearly  undisputed,  and  In 
giving  the  material  facts  we  shall  closely 
follow  the  lucid  statement  contained  in  the 
brief  of  counsel  for  defendant. 

On  May  15,  1918,  and  for  some  time  prior 
thereto,  the  deceased,  a  man  then  35  years 
of  age,  was  engaged  as  section  foreman  ou 
the  railroad  of  defendant.  The  section  upon 
which  he  was  employed  was  situated  in 
Campb^  county,  Wyo.,  and  extended  from 
a  small  station  called  Felix  to  Echeta,  which 
was  about  6  or  7  miles  west  of  Felix.  He 
resided' at  Echeta  where  he  returned  each 
day  after  bis  labors  were  finished.  His 
duties  required  him  to  superintend  a  gang 
of  section  laborers  engaged  In  the  work  of 
repairing  track.  For  this  purpose  he  had 
a  gasoline  motorcar,  which  carried  blm  and 
his  men  to  and  from  their  work. 

On  the  day  in  question,  tlie  deceased,  with 
bis  four  men,  all  of  whom  were  Mexicans, 
after  finishing  the  work  on  the  track  about 
5  o'clock  in  the  afternoon,  and  after  ad- 
justing or  filling  some  switch  lights,  drove 
the  motorcar  to  the  station  at  Felix,  and 
inquired  of  one  MocHiey,  the  station  agent, 
concerning  the  passenger  train  coming  from 
the  east,  and  was  Informed  by  Mooney  thut 
the  train  was  past  due,  and  would  arrive 
at  any  moment  Upon  Sweeney  Intimating 
tliat  he  intended  to  start  for  Echeta  ahead 
of  this  train,  he  was  admonished  by  Mooney, 
as  well  as  by  Mooney's  father,  who  was 
present,  not  to  go.  Notwithstanding  this 
advice  and  warning,  the  deceased  started 
with  his  men  on  the  motorcar  for  Echeta. 

To  the  east  of  Felix  a  train  could  be  seen 
coming  for  a  distance  of  1^  miles.  A  fourth 
of  a  mile  to  the  west  of  Felix  was  a  cub, 
curving  sharply  to  the  right.  The  cnt  is 
nearly  a  fourth  of  a  mile  in  length.  The 
deceased  was  killed  at  a  point  about  1,300 
feet  from  the  east  end  or  mouth  of  the  cut, 
apparently  only  a  short  distance  from  the 
west  end  thereof.  From  this  iwint  to  thi' 
place  where  the  engineer,  whoi  in  the  cut 
could  first  see  the  motorcar  on  the  track  was 
about  900  to  990  feet 

After  Sweeney  started  from  Felix  and 
had  proceeded  a  short  distance,  but  before 
he  reached  the  cut,  the  agent,  Mooney.  ob- 
served the  passenger  train  approaching  from 
the  east.  He  thereupon,  in  an  effort  to  signal 
aud  Btop  Sweeney,  weut  out  on  a  knoll  or 
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elevation  near  hj,  and  tried  to  signal  for 
Sweeney  to  stop,  and  continued  to  do  so  antil 
Sweeney  entered  the  cut  to  the  west  of  Felix 
and  went  out  of  sight  He  failed  to  attract) 
Sweeney's  attention,  Sweeney  and  bis  men 
apparently  never  looking  back  after  they 
started  towards  the  cut.  Thereupon  Moouey 
went  to  the  station,  wrote  upcn  a  piece  of 
paper  the  words  "Motorcar  Just  ahead,"  and, 
when  the  engineer  of  the  passenger  train 
passed  the  station  (the  train  not  stopping), 
handed  this  paper  to  the  engineer.  This 
warning,  as  the  engineer  testified,  meant  to 
him  tliat  he  was  to  use  extra  precaution. 

This  passenger  train  was  a  mixed  train, 
ctmsistlng  of  an  engine,  8  box  cars  filled  with 
household  goods,  1  baggage  coach,  and  8  pas- 
senger coaches  filled  with  passengers.  The 
train  approached  Felix  from  the  east  at 
about  40  miles  per  hour,  and  the  engineer 
checked  the  speed  upon  approaching  Felix 
until  the  train  was  traveling  at  about  28 
or  30  miles  per  hour  in  passing  Felix.  By 
the  time  the  engineer  had  read  the  note  he 
was  past  Felix  and  near  the  east  end  of 
the  cut.  He  Immediately,  according  to  his 
testimony,  which  is  corroborated  by  other 
wltoe^es,  applied  his  brakes,  reducing  the 
speed  to  18  or  20  miles  per  hour,  sounded 
the  whistle,  and  after  entering  the  cut 
again  sounded  the  whistle,  keeping  at  all 
times  a  careful  lookout  ahead.  He  dis- 
covered the  motorcar  on  the  track  when 
about  900  to  990  feet  distant  from  It,  but 
testified  that  he  saw  no  men  on  or  near  the 
motorcar,  or  on  the  track,  and  that  he  did 
not  know  that  Sweeney  was  pinned  beneath 
the  car.  He  saw,  however,  several  men  on 
the  side  of  the  track.  Then  he  Immediately 
put  on  the  emergency  brakes,  applied  sand 
to  the  track,  blew  the  whistle,  and  did  every- 
thing in  his  power  to  stop  the  train  and  to 
avoid  a  collision.  Before  the  train  could  be 
stopped,  however,  it  collided  with  the  motor- 
car and  threw  it,  together  with  Sweeney,  who 
was  found  to  have  been  caught  beneath  it,  off 
the  track.  The  engine  ran  about  three  car 
lengths  past  the  point  where  the  collision 
occurred  t>efore  stopping. 

Sweeney,  In  going  toward  Echeta,  drove 
the  motorcar  himself.  After  be  had  gone 
some  distance  west  of  the  cut,  he  discovered 
the  approaching  train  in  the  cut  back  of 
him.  It  was  a  clear  day,  and  still  daylight 
As  soon  as  Sweeney  discovered  the  passenger 
brain  approaching,  he  apparently  became  ex- 
cited and  failed  to  apply  the  bralie,  but 
opened  the  throttle,  thus  accelerating  the 
speed  of  his  engine.  He  went  it  seems, 
about  66  feet  further,  then  apparaitly  jump- 
ed off  in  front  of  the  car,  was  knocked  down 
by  It,  and  pinned  beneath  it  on  the  track. 
Be  was  unable  to  extricate  tdmself,  and 
called  to  the  men  to  help  him.  These  men 
had  safely  jumped  off  the  car  to  one  side 
Immediately  ap<»i  seeing  the  train.  One  of 
them  veat  to  tlie  awlBtaBce  of  Sweeneiyi  bat 


was  unable  alone  to  lift  tlie  car  off  tdie  de- 
ceased, and  he  thereupon  crossed  the  track 
to  the  north  side  In  order  to  signal  the  en- 
gineer  and  gave  the  stop  signal,  but  the  train 
was  then  almost  upon  them,  and  immediately 
thereafter  the  deceased  was  run  over  by  the 
train  and  so  severely  Injured  that  he  died 
within  a  few  hours  thereafter.  A  few  other 
facts  will  be  stated  later  In  the  opinion. 

The  defendant  moved  for  a  directed  ver- 
dict both  at  the  close  of  plaintiff's  testimony 
as  well  as  at  the  close  of  all  the  evidence, 
both  of  which  motions  were  overruled.  The 
Jury  returned  a  verdict  for  plaintiff  In  the 
sum  of  $3,425.54,  upon  whldi  judgment  was 
entered.  A  motion  for  a  new  trial  was  filed 
by  both  parties;  both  motions  were  overrul- 
ed, and  the  case  is  here  on  petition  in  error 
of  d^ndant  and  upon  cross-error  of  plain- 
tiff. T!he  only  point  raised  by  defendant  is 
tijiat  under  the  evidence  the  lower  court 
should  have  directed  a  verdict  In  its  favor, 
and  seeks  to  have  Judgment  for  It  entered  in 
this  court  under  the  provisions  of  section 
6897  of  the  statutes  of  1920. 

£1,  2]  1.  In  the  absence  of  le^slation  to 
the  contrary,  no  rate  of  speed,  though  great 
is,  in.  thinly  p<^ulated  districts,  ordinarily 
negligence  per  se.  Elliott  on  Railroads,  S 
1160;  Railway  Co.  v.  Carter,  180  Ky.  765, 
203  S.  W,  740;  Warner  v.  liallroad  Co.,  44 
N.  T.  465;  Dyson  v.  Railroad  Co.,  57  Conn. 
0,  17  Atl.  137,  14  Am.  St  Bep.  82;  Railroad 
Co.  T.  Eistler,  66  Ohio  St.  326,  64  N.  E.  130. 
The  main  duty  of  an  engineer  In  Charge  of 
a  passenger  train  is  to  look  after  the  safe- 
ty of  the  passengers.  The  needs  and  condi- 
tions of  the  times  and  the  pet^le  demand 
speedy  conveyance,  and  in  order  to  maintain 
that  speed,  and  safely  and  properly  operate 
the  trains,  the  vallroad  company  employs 
track  workers  and  section  men.  These  men 
are  necessarily  engaged  In  a  hazardous  occu- 
pation, and  it  la  their  dnt?  to  see  that  the 
puntose  of  their  occupation  Is  fulfilled. 
Hence,  upon  them  rests  the  primary  duty  of 
self-preservation  Izt  the  line  of  their  empU^- 
ment,  by  keeping  a  lookout  for,  and  avoiding, 
trains  which  pass  along  the  tracks  on  which 
th^  are  at  work.  Tober  r.  Railroad  Oa, 
210  Mich.  129,  177  N.  W.  S85;  Crainelly  t. 
Railroad  Co.,  201  Fed.  54,  119  0.  O.  A.  3B2, 
47  R.  A.  (N.  S.)  867;  Hoffard  t.  Railway, 
13S  Iowa,  543,  110  N.  W.  446^  16  Li  R.  A. 
(N.  S.)  797.  As  to  them  the  railroad  com- 
pany will  generally  not  be  ne^gent  if  the 
trains  are  operated  in  the  ordinary  way. 

[3]  An  engineer  la  not  bound,  graierally, 
to  stop  or  even  to  check,  his  train  as  a  pre- 
caution against  iqjury  to  persons  working 
on  the  track,  and  he  has  the  right  to  act 
upon  the  presumption  that  they  will  look  out 
for  their  own  safety.  Hoffard  v.  Railway, 
supra;  O'Brien  v.  Railroad,  210  N.  Y.  96, 
103  N.  E.  895;  Connelly  v.  RaUroad  Co., 
supra;  Ingham  t.  Railway  Co.,  182  Apik 
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Dir.  U2,  109  N.  T.  Supp.  846;  Slencbnla 
Y.  Ballway  Co.,  209  UL  App.  15.  Many  cases 
go  even  to  ttw  extent  of  hifldliv  that  no  duty 
to  took  out  for  tb&a  (vdinarily  devolves  opoi 
the  roUioad  oompanr.  O'Brien  t.  Ballroad, 
supra.  And  see  eases  collated  In  I*  R.  A. 
1816F,  6SS,  564. 

[4,  B]  In  any  event,  a  man  wwUns  or 
walkli^  on  the  tracA  is,  ordtauurily,  only  «t- 
tiUed  to  sufficient  warning  of  the  aniroadi 
of  trains  and  an  opportunity  to  get  oat  o£ 
the  way  before  the  train  reaches  him,  and  if 
he  Is  given  sndi  gaming,  and  an  <q)portnnl- 
ty  to  escape,  it  becomes  his  doty  to' act  with 
reasonable  pranptness  for  his  own  safety. 
Olsen  V.  Railway  Co.  (S.  D.)  182  N.  W.  4S4; 
Tlzacchero  v.  Rhode  Island  C!o.,  26  lEt.  I.  302, 
69  Aa  105,  60  L.  R.  A.  188.  The  track  work- 
ers and  section  men,  however,  are  nM  tres- 
passers. There  la  aome  duty  that  it  owing 
them.  The  foregoing  cases,  therefore,  bot 
Interpret  and  apply,  and  by  no  means  abol- 
ish, the  fundamental  rule,  nevOT  to  be  lost 
sight  of,  that  np<m  the  railroad  company, 
as  in  like  cases  upon  every  master,  devolves 
the  duty  to  use  reasonable  care  and  precau- 
tion in  the  operaticHi  of  Its  trains,  so  as  to 
protect  from  Injury  In  such  way  as  the  con- 
ditions demand  the  persona  working  upon 
and  rii^tfolly  upon  its  tracks.  This  prlnd- 
ple  has  been  frequently,  and  we  think  uni- 
formly, applied  in  cases  where  the  presence 
of  these  men  was  known  or  was  to  be  an- 
ticipated, the  specific  care  in  each  case  de- 
pending upcm  the  drcnmstaneee.  83  Oyc. 
809;  Railroad  Go.  v.  McCaskell.  118  Miss. 
i229.  *79  South.  817;  Hunsaker  t.  Goal  & 
Iron  Co.,  181  Ky.  688,  205  S.  W.  612 ;  Bright- 
well  T.  liUsk,  194  Mo.  App.  64S,  189  S.  W. 
413;  Hoffard  v.  Railway,  supra:  Bennett  v. 
Railway  Co.  (Iowa)  174  N.  W.  796;  Grow  v. 
Railroad  Co.,  44  Utah,  160,  138  Pac  898, 
Ann,  Gas.  1915B,  481;  Tober  v.  Railroad  Co., 
supra.  In  Railroad  Go.  v.  HcOaskell,  supra, 
the  court  said: 

**Bat  the  plaintiff  has  room  to  contend  tliat 
the  railroad  company  owed  him  the  same  duty 
which  it  owed  to  every  other  person  lawfully 
on  the  right  of  way,  and  as  stated  by  the  Su- 
preme Court  of  Arkansas  In  St.  Louis,  I.  M, 
A  S.  B.  Co.  V.  Neeley,  63  Ark.  636,  40  S.  W. 
130.  87  L.  R.  A.  616,  'the  railroad  company 
owed  him  the  duty  to  employ  reasonable  care 
to  avoid  injuring  him.' " 

In  Bunsaker  v.  Coal  &  Iron  Co.,  supra,  the 
court  eaid: 

"So,  if  the  Ashland  Coal  &  Iron  train  crew 
from  the  circumstances  flbould  have  aaticipat- 
ed  the  presence  of  Hunsaker  or  other  persons 
on  or  near  the  cars  Btanding  on  track  No.  6, 
then  it  was  the  duty  of  that  crew  to  sound  a 
warDing  or  maintain  a  lookout  ahead  end  to 
guard  against  injury  to  such  persons." 

In  Tober  v.  Railroad  Co.,  supra,  the  court 
said: 


"Although  ft  waa  primarily  plaintSTs  doty 
iriien  woricing  upon  the  tracks  to  look  ont  for 
his  own  safety  and  keep  oat  of  the  way  of 
passing  engines  or  trains,  and  the  doty  im- 
posed apon  defendant  in  its  switching  opera- 
tions with  reference  to  yard  employees  or  sec- 
tion hands  working  upon  the  track  was  macb 
less  in  degree  than  as  to  others,  there  was 
yet  a  concurrent  or  secondary  dn^  to  carry  on 
the  yard  work  with  reasonable  speed,  caution, 
and  care  for  the  safety  of  all  em^oyees  at 
work  in  the  yard,  aoerading  to  e^sttng  om^- 
tions." 

In  the  case  at  bar  the  ragiueer  reodved 
a  note  stating.  "Motorcar  Just  ahead," 
which  the  engineer  testified  signified  to  him 
that  he  was  to  use  extra  precaution.  The 
questi<m  therefore  arises  as  what  partic- 
ular care  he  should  have  used  under  such 
circumstances,  ^le  cases  nearest  In  pcrint 
which  we  have  been  able  to  find  are  Rail- 
road Co.  V.  Evans,  170  Ky.  636,  186  S.  W. 
178,  and  RaUway  Co.  t.  Jones'  Adm'r,  171 
Ey.  U,  1S6  8.  W.  897.  In  both  of  these  eas- 
es a  signal  waa  glvat  that  reftalr  men  were 
ahead  on  the  tra<dc  We  do  not  think  that, 
because  the  signals  In  these  cases  were  ap- 
parratly  entirely  Ignored,  and  there  are 
many  facts  in  these  cases  differing  from 
those  In  the' case  at  bar,  the  general  rule 
there  laid  down  as  to  Uie  dn^  of  tha  en- 
gineer In  case  such  signal  Is  gtma  Is  in  any 
way  affected  thereby,  lliat  rule  was  stated 
in  the  Bvans  Case,  supra,  as  follows: 

*'It  was  also  the  duty  of  the  u^neer  in 
charge  of  the  train,  if  he  was  warned  some 
distance  before  reaching  the  hand  car  that  it 
would  likely  be  on  the  track,  to  keep  a  sharp 
lookout  for  its  presence  and  to  have  the  train 
under  such  control  as  that  it  could  be  stopped 
within  a  reasonable  distance." 

And  In  the  second  case  above  mentioned 
the  ccHirt  said: 

"It  does  not  appear  that  the  engineer  had 
any  knowledge  of  the  presence  of  the  section 
hands  upon  the  road  at  the  point  where  they 
were,  but  be  should  have  operated  the  train 
cantiouBly,  kept  a  lookout,  and  the  train  under 
control,  BO  as  to  have  l>een  able  to  have  stop* 
ped  it  if  the  necessity  appeared.** 

(<]  Under  tba  holding  at  these  eases, 
whenever  a  warning  is  given  to  tiie 
in  Charge  ot  a  train  that  trackmen  are 
ahead,  and  apt  to  be  In  danger,  he  most 
take  notice  thereof,  and  must  exwdse  that 
reastmable  care  whlCh  tbe  dtcnmstances  In 
each  case  and  the  character  of  the  warning 
demand.  He  must  put  his  train  under  such 
control  that  he  may  stop  it,  shoold  necessity 
appear.  As  to  the  »act  extent  at  sodi  cum- 
trol,  and  what  may  be  the  reasonaUbs  dis- 
tance in  which  the  train  should  be  able  to 
be  stopped,  will  depoid,  of  course,  upon  the 
particular  circumstances  of  each  case^ 

[7]  If  theee  principles  are  applicable  In 
this  case^  as  we  brieve  ther  are^  then  in- 
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stmctlon  Ko.  14,  gtm  In  OAn  eu»  Ixy  the 
coart  bdow,  wberelii  tbe  jury  were  Instract- 
ed  thai;  If  snffident  ttme  was  given  S««aie7 
to  set  off  the  track  In  safety,  then  that  the 
oiglneer  was  not  n^iUgent  as  a  matter  of 
law,  was  an  Instruction  more  faTorable  to 
the  defendant  than  that  to  which  It  was  oi- 
Utled.  No  greater  requirement,  as  we  stat- 
ed before,  could  in  the  drdinary  case  be 
made  of  the  engineer  than  indicated  In  that 
instruction,  and  often  the  court  may  so  hold 
as  a  matter  of  law;  but  we  cannot  do  ao  in 
this  case  any  more  than  was  done  in  the 
KcxLtQcky  cases,  parUcnlarly  In  view  of  the 
pecolUr  warning  given  In  this  casa  Ihe 
facts  In  a  partlcillar  case  may  require 
greater  cara  ^e  warning  giv^  in  the 
case  at  bar  was  more  predse,  more  em- 
phatic, tiliaQ  that  given  In  the  Kentucky 
cases  cited  above.  "Motorcar  Jnst  ahead" 
ml^t  well  be  held  by  the  Jury  to  have 
meant  that  it  was  immediately  ahead,  re- 
quiring Instant,  ^active  action  to  avMd 
injury.  The  note  containing  this  warning 
was  not  (^ctsl  and  out  ot  the  ordinary. 
When  It  was  handed  to  the  engineer,  it 
must  have  conveyed  to  him  knowledge  that 
the  station  a4Eent  was  greatly  apprehen- 
sive of  a  collision,  offsetting,  as  It  might  do, 
in  the  minds  of  the  Jury  ttw  presomptltms 
In  which  the  engineer  was  ordinarily  aiti.- 
tied  to  Indulge.  The  train  was  late,  con- 
veying to  him  the  knowledge  that  the  men 
on  the  car  ahead  might  consider  themselves 
safe,  or  at  least  that  they  might  be  oblivi- 
ous to  danger.  He,  as  a  man  of  expolwc^ 
might  well  be  hdd  to  know  that  the  motor- 
car. In  traveling,  makes  such  noise  as  to 
make  it  difficult  for  those  trav^ng  there- 
on to  hear  the  whistle  of  the  engine.  He 
knew  the  cut  was  Just  ahead  of  him;  the 
track  was  curved ;  the  men  on  the  motorcar 
could  not  see  the  train ;  they  did  not  have 
Oie  same  means  ct  taUi^  steps  for  their 
own  protection  as  th^  would  have  In  case 
of  a  stral^t  track  wlOi  an  unobstructed 
view  thereon.  The  {lerson  In  control  of  the 
train  did  not  know  but  what  they  might  be 
but  a  short  distance  fr<Ku  him  when  he 
would  arrive  at  the  point  where  he  could  see 
them.  Under  these  circumstances,  we  cannot 
say  as  a  matter  of  law  that  the  Jury  were 
unwarranted  In  finding  that  a  collision  should 
reasonably  have  bem  anticipated  by  the  en- 
gines. And  if  an  Injury  of  some  character 
■Iionid  luive  been  zeasonaMy  antlcUieted  by 
Um,  that  that  fact  may  be  dedatve  <tf  the 
QoestloD  of  negl^mce;  (BirlstlanHm  v.  Rail- 
way Co.,  07  Minn.  94,  d»  N.  W.  610;  HiU  t. 
Winaor,  118  Blasa.  261;  Ballway  Co.  v. 
Whitehnrst,  125  Ya.  200,  9D  S.  S.  S68;  RaU- 
way  Co.  V.  Stepp,  164  Fed.  786,  00  C.  O.  A. 
431,  22  L.  R.  A.  (N.  S.)  350. 

We  shall  consider  the  element  of  reason- 
able antldpation  more  tn  detail  when  we 


come  to  the  question  of  proximate  cause. 
Though  not  necessary  to  be  takra  Into  omi- 
sideratton  in  our  holding,  we  might  call  at- 
tention to  the  fact  that  the  testimony  show- 
ed that  the  engine  on  the  day  of  the  acci- 
dent in  questiai  was  equipped  with  a  speed 
recorder,  imder  the  control  of  the  railroad 
ctnnpany.  This  recorder  was  not  produced  in 
court,  and  its  nonproductlon  not  explained. 
Tb9  testimony  given  by  the  railroad  employ- 
ees  was  to  the  effect  that  the  speed  of  the 
mglne  in  going  through  the  cut  was  reduced 
to  18  or  20  miles  an  hour.  The  speed  re> 
corder,  no  doubt,  would  have  shown  b^ond 
cavil  what  the  speed  actually  was.  The  Ju- 
ry are  the  Judges  of  the  weight  of  the  evl- 
dence.  The  rate  of  speed  at  the  station  ot 
Felix,  which  at  that  place  was  about  80  miles 
an  hour,  was  some  evidence  of  what  the 
rate  of  qteed  might  have  beoi  In  the  cut 
Kirby  v.  Railroad  Co.,  63  S.  a  494,  41  S.  E. 
766.  See,  also,  Lanfer  v.  Tnctim  Co.,  68 
Conn.  476,  87  AtL  870,  37  L.  B.  A.  633. 

[8]  It  Is  not  unlikely  that.  In  view  of  the 
unexplained  noqirodnctfon  of  the  «peed  re- 
corder, the  Jury  may  have  believed  that  tlie 
speed  In  the  cot  was,  perhaps,  greater  than 
that  shown  by  the  testimony  of  the  witness- 
es on  that  pi^t,  and  (here  can  be  no  qura< 
tlon  that  th^  had  the  right  to  come  to  such 
concln^don  nnder  the  drcnmstances.  Rail- 
way Ca  V.  ElUs,  64  Fed.  481,  4  a  a  A.  4S4; 
Stndebaker  Bros.  Co.  v.  Wttdwr  (Nev.)  199 
Pac.  477,  478. 

[I]  Practically  the  only  iwotectlon  In  the 
power  ct  tm  uglneer  In  fhls  case^  after  the 
motorcar  passed  into  the  cut,  was  to  have 
his  train  under  control.  Upon  the  rate  of 
^eed  largely  dei>ended  his  care  or  negli- 
gence, and  the  fact  as  to  whether  or  not  he 
could  stop  his  train  within  what  the  Jury 
would  consider  a  reasonable  distance.  Shall 
this  court  say  as  a  matter  of  law  that  20 
miles  an  hour  was  not,  imder  the  circum- 
stances, negligent,  and  that  the  Jury  were 
bound  to  fix  the  reasonable  stopping  dis- 
tance of  the  train  by  that  rate  of  speed?  If 
20  milee,  why  not  26  or  80  miles?  Wher^ 
In  other  words,  would  counsel  have  us  fix 
the  dividing  line  where  the  province  of  the 
Jury  ends  and  that  of  the  court  begins?  The 
question  Itself  suggests  the  difficulty,  and  we 
believe  that  we  would  invade  the  province  of 
the  Jury  tf  we  should  ssy  that  the  rate  of 
speed  shown  in  this  case  was  not  n^lgent 
as  a  matter  of  law.  In  the  case  of  Railway 
Oa  V.  Ellis,  supra,  the  court  said: 

"The  presumption  la  that  jurors  are  rea- 
sonable men,  and  that  tbe  trial  judge  is  a  rea- 
aoaable  man,  and  when  the  Jodge  and  Jury  who 
tried  the  case  concur  in  tbe  view  that  the  evi- 
dence established  negligence,  every  presump- 
tion is  In  favor  of  tbe  soundness  of  that  con- 
clusioQ.  The  whole  fabric  of  our  judicial  sys- 
tem is  grounded  on  the  idea  that  jurors  are 
better  judges  of  the  facts  than  the  judges." 
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In  Elrby  t.  Railroad  Co.,  supra,  the  conrt 
held  that,  whether  any  rate  of  speed  shows 
n^IIgence,  Is  a  questltm  for  the  Jury,  and 
that  the  court  should  not  Instruct  the  Jury 
that  a  given  speed  does  or  does  not  consti- 
tute negligence.  Whether  this  la  universally 
true  need  not  be  decided.  It  has,  however, 
been  often  held  that  whether  a  rate  of  speed 
Is  negligent,  and  as  to  what  constitutes  rea- 
sonable care,  is  ordinarily  a  question  for  the 
jury.  Elliott,  supra,  8  HOO;  33  Cyc.  792, 
902;  29  Cyc.  634-636.  Even  though  the 
facts  are  undisputed,  still,  if  more  than  one 
inference  can  be  drawn  therefrom,  the  ques- 
tion of  negligence  Is  for  the  jury.  Water 
Co.  T.  Towage  Co.,  99  Me.  473.  485,  59  AtL 
953.  In  the  foregoing  discussion  we  have 
not  at  all  overlooked  the  contributory  neg- 
ligence, if  any,  of  the  deceased,  but  have 
mainly  considered  whether.  In  any  view  of 
the  case,  some  negligence-  might  be  ascribed 
by  the  Jury  to  the  defendant.  We  think 
there  was  no  error  in  submitting  this  ques- 
tion to  them. 

[It,  11]  2.  Defendant  furttier  contends 
that  Its  n^Ugence,  if  any,  is  not  the  proxi- 
mate cause  of  the  injury,  hut  that  the  ac- 
cident of  deceased  In  beiug  pinned  under  the 
motorcar,  brought  about  by  bts  own  n^ll- 
gence,  was  the  proximate  cause.  We  must, 
at  the  outset,  bear  In  mind  that  this  action 
comes  within  the  federal  Employers'  Liabil- 
ity Act  Of  AprU  22,  IftOS  (U.  S.  Oomp.  St  §S 
8657-8605)  which  in  section  3  (section  S659) 
provides  that  contributory  negligence  of  the 
employee  is  nob  a  bar  to  recovery,  but  that 
his  negligence  shall  dlmlnlBh  the  damages  In 
pr(^rtion  to  the  amount  of  n^ligence  at- 
tributable to  him.  Under  this  act  the  rail- 
road company  is  Uable,  If  its  negligence  con- 
tributes proximately  to  the  injury,  no  matter 
how  slightly,  and  no  matter  how  great  may 
be  the  negligence  of  the  employee.  It  Is  only 
when  the  employee's  act  Is  the  sole  cause  of 
the  Injury  that  the  railroad  company  Is  ab- 
solved from  UabUity.  Union  Pac.  R.  R.  Co., 
V.  Hadley,  246  0.  S.  330,  38  Sup.  Ct.  318, 
62  L.  Ed.  751;  Grand  Trunk  W.  Ry.  Co.  v. 
Lindsay,  233  V.  S.  42,  34  Sup.  Ct.  681,  58 
L.  Ed.  838,  Ann.  Cas.  19140,  168;  Pennsyl- 
vania Co.  V.  Cole,  214  Fed.  948,  131  C.  C.  A. 
244;  Railroad  Co.  v.  NIebel,  214  Fed.  952, 131 
C.  0.  A.  248.  If  the  injury  was  caused  In 
whole  or  in  part  from  the  company's  negli- 
gence, the  statute  cannot  be  nulilfled  and  the 
recovery  defepted  by  calling  the  act  of  the 
employee  the  proximate  cause  of  the  Injury, 
instead  of  contributory  negligence.  Raliroad 
Co.  V.  Campbell,  217  Fed.  518,  133  C.  O.  A. 
370;  Railroad  Co.  v.  Wene,  202  Fed.  887, 121 
0.  O.  A.  245;  Grand  Trunk  W.  Ry.  Co. 
V.  Lindsay,  supra.  There  may  be  more  than 
one  proximate  cause  of  an  injury  (Hellan  v. 
Laundry  Co..  94  Wash.  683,  168  Pac.  9),  and 
the  Diligence  of  the  employee,  even  If  one 
of  the  proximate  causes,  would  no  more  de- 
feat the  action  under  this  statute  than  would 


an  efficiently  omcurrlng  negligence  of  a 
third  person  in  the  ordinary  common-law 
action,  in  which  case  it  is  well  settled  that 
both  parties  may  be  held  responsible,  even 
though  the  negligence  of  one  arises  subse- 
quenfi  to  that  of  another  (29  Cyc.  497 ;  King 
V.  Steel  Co.,  177  Ind.  201,  96  N.  E.  337,  97 
N.  E.  529;  Carlock  v.  Railroad  Co.,  55  Colo. 
146,  133  Pac.  1103;  MerrlU  v.  Gas  &  Elec 
Co.,  158  Cal.  499',  Ul  Pac.  534,  31  L.  R.  A. 
[N.  S.]  559,  139  Am.  St.  Rep.  134). 

[12]  In  the  case  at  bar,  the  n^Ugent  acts 
of  the  deceased.  If  any,  at  the  time  of  stop- 
ping his  motorcar,  came  subsequent  to  the 
commenc^ent  of  the  negligence  of  the  de- 
fendant, and  might  be  termed  an  interven- 
ing agency.  But  an  intervening  agency,  in 
order  to  supersede  the  original  negligence 
of  the  defendant  as  the  adA  efficient  legal 
cause,  must  be  Independent  of  the  latter, 
and  not  set  in  motion  thereby,  and  must  be 
In  and  of  Itself  sufficient  to  produce  the 
Injury.  Lemos  v.  Maddoi  et  al.,  200  Pac. 
791,  re(:ently  decided  by  this  court  22  R. 
C.  L.  133,  134. 

[13]  We  do  not  believe  that  it  can  be  said 
that  the  accident  of  the  decedent  with  the 
motorcar  was  entirely  lnd^>endent  of  the 
negligence  of  the  defendant  The  trahi  was 
the  immediate  instrument  of  death ;  Its  rapid 
approach  was  bound.  In  the  nature  of  things, 
to  have  more  or  less  immediate,  direct  in- 
fluence npon  the  deceased  in  his  attempt  to 
escape.  And  the  situation  here  is  somewhat 
akin  to  that  found  In  Union  Pac.  B.  Co.  t. 
Hadley,  supra,  where  it  was  claimed  that 
the  negligence  of  the  plaintiff  was  the  prox- 
imate cause  of  the  injury,  and  where  the 
court  said: 

"But  if  the  raOroad  company  was  negligent 
it  was  negligent  at  the  very  moment  of  its 
final  act.  It  ran  one  train  Into  another  vrtten 
if  it  bad  done  its  duty  neither  train  would 
have  been  at  that  place.  Its  conduct  was  as 
near  to  the  result  as  that  of  Gradit  We  do 
not  mean  that  the  negligence  of  Cradit  was 
not  contributory.  We  must  look  at  the  situa- 
tion as  a  practical  unit  rather  than  inquire 
'  into  a  purely  logical  priority.  But  vrttu  if 
Cradit's  negligence  shoi^  be  deemed  the  logi- 
cal test,  it  would  be  emptying  the  statute  of 
its  meaning  to  say  that  bis  death  did  not  're- 
sult in  part  from  the  negligence'of  any  of  the 
employees'  of  the  road." 

In  the  case  at  bar  the  motorcar  under 
which  the  deceased  was  pinned  was  about 
900  to  990  feet  beyond  the  point  where  the 
englner  could  see  it  The  train  was  stopped 
within  about  1,000  feet  after  the  engineer 
saw  the  car,  and  the  Jury  could  have  found 
that  If  the  speed  of  the  train  had  been  such 
as,  in  their  judgmrat,  ordinary  care  under 
the  circumstances  required,  the  deceased 
might  have  escaped  being  killed.  Under  such 
circumstances,  it  is  ordinarily,  as  we  tliink 
it  was  in  this  case,  for  the  Jury  to  say  as  to 
whether  the  negllgenb  speed  of  the  train  la 
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the  proslmate  cause,  or  one  of  the  prox- 
imate causes,  of  the  Injury.  33  Cyc;  902, 
1312;  Railroad  Co.  v.  MocheU,  193  lU.  208, 
61  N.  E.  1028,  86  Am.  St  Rep.  318;  Crowley 
V.  Railway  Co.,  65  Iowa,  658,  20  N.  W.  467, 
22  N.  W.  918;  Pasternak  v.  Railway  Co., 
170  Mo.  App.  663,  157  S.  W.  109;  Texas  Elec 
Ry.  V.  Whltmore  CTex.  Civ,  App.)  222  S.  W. 
644;  Traction  Oo.  v.  Apple,  31  App.  D.  O. 
559;  Evans  v.  Railway  Co.,  92  S.  C.  77,  75 
S.  a  275;  Butler  v.  RaUway  Co.,  90  S.  C. 
273,  73  S.  E.  185. 

3.  Counsel  for  defendant,  however,  contend 
that  the  acddrat  to  plaintiCF  In  being  pinned 
under  the  motorcar  was  so  unusual  and  ex- 
traordinary that  it  could  not  have  been  rea- 
sonably anticipated,  and  they  appeal  to  the 
oft-stated  rule  that  an  Injury,  in  order  to  be 
attributable  to  an  act  of  negligence  as  the 
proximate  cause,  must  be  the  natural  and 
probable  result  thereof,  and  such  as  to  have 
been  reasonably  anticipated.  Anticipation  of 
some  injury  is  a  necessary  element  in  es- 
tablishing negligence  Co.  v.  Wrlgbt,  183 
Ky.  634,  210  S.  W.  184,  4  A.  L.  R.  478),  and, 
according  to  the  prevailing  rule  (though  con- 
tested In  some  Jurisdictions ;  e.  g.,  Railway 
Go.  T.  Whltehurst,  supra).  It  Is  also  a  neces- 
sary element  in  establishing  the  proximate 
cause  of  an  Injury  (22  R.  C.  U  120).  But  it 
i«  also,  further,  the  universally  accepted  doc- 
trio^  from  which  no  coart  has  dissented,  that 
it  is  not  necessary  that  the  precise  Injury, 
or  tbe  particular  manner  or  conditions  un- 
der which  it  occurred,  should  have  been  an- 
ticipated, and  all  that  Is  necessary  Is  that 
an  injury  of  some  character  could  have  been 
reasonably  anticipated.  29  Cyc.  495  ;  22  R. 
C.  I*  125.  In  Hallway  Co.  t.  Carlln,  111 
Fed.  777,  49  O.  C.  A.  606,  60  L.  B.  A.  462, 
the  court  aald: 

'7t  miut  be  conceded  tiiat  the  Injury  for 
which  tbe  action  is  brooght  occurred  in  an  «x- 
traordiaary  and  unusual  manner.  Just  sucb 
an  occurrence  was  not  to  be  anticipated. 
•  •  *  The  fact  ■  that  it  happened  to  cause 
the  injury  in  a  manner  flo  unusual  that  it  was 
not  to  be  expected  cannot  prevent  tlie  act 
from  being  negligent  when  it  was  likely  to 
canse  injury  in  a  way  tbat  might  be  fore- 
•een." 

In  tbe  case  of  Wahnder  r.  Telephone 
Assn,  102  Kan.  189,  160  Pac;  197,  tbe  in- 
jury occurred  thron|3i  an  accidental  dia- 
diarge  of  a  gnu,  under  peculiar  dacumstanc- 
ea  which  could  not  have  been  anticipated. 
The  court  aald:  - 

"Tbat  somebody  would  he  shot  through  de- 
fendant's negligence  would  not  have  been  antic- 
ipated. But  the  law  does  not  say  that  If  the 
particular  injury  arising  from  the  negligence 
cannot  be  anticipated  a  recovery  cannot  be 
had.  That  aune  damage,  nnne  hijary,  would 
probably  aria*  from  the  existing  nei^igence, 
that  it  could  reaaonably  hava  been  ex- 
pected, is  all  that  the  lav  requires  to  jastd)^ 
m  rccoTcry." 


Tbe  numerous  cases  cited  In  tbe  notes  to 
29  Cyc.  495,  as  brought  down  to  date,  illus- 
trate In  various  ways  the  applicatl(m  of  the 
principle  there  stated,  and  also  show  tbat 
the  application  thereof  Is  not  entirely  uni- 
form. See  Lawrence  v.  Ice  Oo.,  119  Mo.  App. 
316,  330,  93  S.  W.  897.  But  It  la  unnecessary 
to  say  what  this  court  would  do  in  a  case 
where  consequences  of  an  unusual  character 
were  Involved,  diCCerent  from  those  existing 
in  tbis  case.  While  the  particular  Injury 
occurring  in  this  case  might  not  have  been 
reasonably  anticipated,  we  thinly  the  jury 
were  warranted  In  finding  that  It  was  not  be- 
yond the  field  of  reasonable  anticipation  that 
injury  might  occur  to  the  occupants  of  the 
motorcar.  It  would  not,  we  think,  make  any 
difference  In  this  case.  In  determining  tbe 
proximate  cause  of  the  injury,  whether  the 
plaintiff  was  negligent  In  .the  management 
of  the  motorcar,  whereby  he  was  pinned  be- 
neath it,  or  whether  It  was  a  pure  accident 
for  which  neither  party  was  responsible;  if 
he  was  guilty  of  negligence,  that  would  in 
this  case  oiUy  reduce  the  amount  of  his 
damages. 

Accidents  of  a  similar  nature  have  fre- 
quenbly  been  passed  on  by  the  courts.  Chris- 
tlanson  v.  Railway  Co.,  supra^Coel  t.  Trac- 
tion Co.,  147  Wis.  229,  133  N.  W.  23,  Paster-  ' 
nak  T.  Railway  Ca,  supra,  McDermott  v. 
Railroad  Co.,  87  Mo.  285,  Crowley  v.  RaUway 
Co.,  supra,  are  railroad  cases,  tbe  first  two 
expressly  holding  tihat  an  accident  such  as 
happened  In  the  case  at  bar  Is  within  the 
field  of  reasonable  anticipation.  In  the 
Pasternak  Case  the  brake  on  a  motorcar 
failed  to  work.  Otiier  cases  of  accidents, 
where  tbe  plaintiff  stumbled  and  fell,  but 
not  in  railroad  cases,  are  Wlnchel  v.  Good- 
year, 126  Wis.  271,  105  N.  W.  824 ;  Davis  v. 
Lumber  Co.,  164  Ind.  413,  73  N.  E.  S99;  Hart- 
man  V.  Envelope  Co.,  71  Misc.  Rep.  30,  127 
N.  Y.  Supp.  187;  Ziehr  v.  Paper  Co.,  28  Ohio 
ar.  Ct.  R.  342;  Harvell  v.  Lumoer  Co.,  154 
N,  0.  254,  70  S.  E.  3S9;  Espenlaub  v.  Ellis, 
34  Ind.  App.  163,  72  N.  E.  527;  Muslck  v. 
Packing  Co.,  68  Mo.  App.  322;  Flnkle  v. 
Lumber  Co.,  148  App.  DIv.  500,  132  N.  T. 
Supp.  1038;  Bales  v.  McConnell,  27  OkL  407, 
112  Pac.  978,  40  L.  R.  A.  (N.  S.)  940;  Goe 
V.  R.  Co.,  30  Wash.  654,  71  Pac.  182;  McKean 
V.  Chappell,  56  Wash.  690,  106  Pac.  184; 
Fegley  v.  Rubber  Co..  231  Pa.  446,  80  Aa 
870.  Many  others  might  be  dted.  In  the 
first  three  of  these  cases  the  court  specifical- 
ly discussed  the  element  of  reasonable  an- 
ticipation; the  others  base  .the  decision  oa 
the  point  that  defendant's  negligence  was  an 
efflclentily  concurring  cause  of  the  Injury. 
In  tbe  case  of  Coel  v.  Traction  Oa,  supra, 
the  court  said: 

"The  argument  to  mpport  the  alleged  ab- 
sence of  the  element  of  reasonable  anticipa- 
tion is  based  upon  the  erroneous  assumption 
that  it  was  necessary  tbat  defendant  should 
anticipate  that  plaintiff  would  atUmWe ^  anft^^ 
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come  in  contact  with  the  ear  In  that  maimeT. 
Counsel  my:  To  bold  the  motorman  to  the 
doctrine  of  reaionabte  anticipation  nnder  the 
facts  of  this  case  it  must  be  said  that  he 
■hoold  reasonably  anticipate  the  sadden  stiim- 
bling  of  this  plaintiff,  resoltiiig  in  the  collision;' 
and  again:  *Not  can  it  be  aaid  that  an  or- 
dinarily prndant  man  ahonld  reaaonably  antici- 
pate that  another  will  atumble  and  so  be  in- 
jured.* These  extracts  are  fair  etmples  of 
the  argament  on  this  question.  The  element 
of  reasonable  anticipation  is  not  limited  to 
such  a  narrow  field.  It  is  not  necessary  that 
an  ordinarily  prudent  man  ought  reasonably 
to  have  anticipated  the  particular  injury  to  the 
plaintiff  or  to  any  particular  person.  It  Is 
suffidoit  that  such  a  man  ought  reasonably  to 
have  anticipated  that  his  condnct  might  prob- 
ably cause  some  injury  to  another.  •  •  * 
Henee  it  waa  within  the  field  of  reaaonahle 
antitspation  that  some  one  at  some  time  might 
•tomUe  or  fall,  or  in  some  other  natural  man- 
ner suddenly  cotde  in  front  of  a  moTing  car 
as  it  passed  a  standing  one  dlsdiarging  passen- 
gers." 

In  tbe  case  at  bar,  the  field  of  reasonable 
antlcipatlrai  cdiould  not,  we  tbluk,  have  been 
confined  to  the  exact  spot  wbere  the  Injury 
occurred.  Much  of  the  argament  used  when 
we  discussed  the  question  of  negligence  Is 
applicable  han,  but  we  shall  not  repeat  it 
The  train,  even  traTeling  at  the  rate  of  20 
miles  an  hoar,  would,  unless  checked,  go 
nearly  80  feet  In  a  second,  or  300  feet  in  10 
seoottdB,  and  600  feet  in  20  seeonda  Wben 
the  engineer  knew  that  the  motorcar  waa 
Just  ahead  of  him,  it  would  be  no  unreason- 
able requirement  for  him  to  anticipate  ttiat 
it  ml^t  be  In  the  cut,  and  that  it  ml^t  be, 
when  he  would  first  see  it,  only  50  feet  or 
500  feet  ahead  of  him;  yet  in  eada  of  these 
cases  it  cannot  be  said  as  a  matter  of  law 
that  death  of  the  motorman  would  not  have 
been  within  the  field  of  reasonable  antddpa' 
tion,  because  it  Is  doubtful  In  such  case, 
even  if  decedent  had  not  fallen,  that  suffi- 
cient time  would  hare  been  given  to  get  out 
of  the  way  of  the  train  witti  the  motorcar. 
And  when  this  is  so,  this  court  cannot  he 
ashed  to  hold  that  the  jury  were  not  Justified 
in  holding  that  the  engineer  should  have  an- 
tldpated  injury  wheo  the  car  happened  to 
be  only  400  feet  further  away;  that  Is  to 
say,  about  900  feet  beyond  the  point  where 
he  could  first  see  it  Suddenly  coming  upon 
the  decedent  might  well  cause  the  latter  to 
become  confused,  and  that  an  accident  such 
as  happened  came  to  pass  la  not,  under  the 
i-ircumstances*  so  aurprislns  and  extraordi- 
nary that  we  can  say,  as  a  matiter  of  law, 
that  the  Jury  were  unjustified  In  their  hold- 
ing that  this,  too.  came  within  the  reason- 
able field  of  antidpatlon  of  the  engineer, 
notwithstanding  the  evidence  as  to  the  usual 
rate  at  which  a  motorcar  travels;  for  they 
were  the  Judges  of  the  weight  to  be  attached 
thereto.  The  engineer  bad  within  Us  control 
a  moving  tom  that  must  InevitaUy  result 


'in  deaUi  dunld  It  nm  over  a  livlnc  bdng; 
the  care  as  wdl  as  reascmaUe  foresight  re- 
quired of  him  should  neceasarlly  be  commen- 
surate with  the  knowledge  thereof;  and  Che 
Jury,  having  the  right  to  find,  aa  stated  be- 
fore, that  he  should  have  reasonably  antic- 
ipated that  he  might  catch  up  with  the 
motOTcar,  dose  to  the  point  where  he  could 
first  see  it,  had,  we  think,  the  furthor  rl^t 
to  find  that  with  his  death-dealing  Instru- 
men^  he  should  not  have  taken  the  chance 
of  not  meeting  up  with  it  until  It  had  readi- 
ed a  point  perhaps  beyond  the  zone  of 
danger.  While  this  question  on  the  dement 
of  reasonable  antidpatlon  is  dose,  we  think, 
after  most  painstaking  consideration  and  ma- 
ture deliberation,  Oiat  It  was  pnperly  aab- 
mltted  to  the  Jury. 

[M]  4.  The  plaintiff  assigns  as  cross-error 
the  refoaal  of  the  coort  to  give  tfaa  following 

InSlVUtillOD! 

"You  are  instructed  that  one  who  acts  in  s 
■odden  emergency  is  not  held  to  fht  same  de- 
gree of  care  for  his  own  safety  that  would  be 
required  of  him  in  the  absence  of  such  emer- 
gency, and  in  this  case,  in  determining  whether 
or  not  the  deceased  was  guilty  of  negligence 
in  not  abandoning  the  gasoline  motor  and  run- 
ning away  from  the  danger,  yon  may  take  in- 
to consideration  all  of  the  facts  and  drcnm- 
stances  attending  the  transaction  as  shown 
by  the  evidence.  Bearing  In  mind  that  the 
burden  iA  proving  ooatribntory  negligence  la 
upon  the  defendant  In  this  ease,  and  that  eon- 
tributory  negligence,  If  established,  is  not  a  de- 
fense,  but  simply  operates  to  Jimiwt^fc  the 
amount  of  plaintiff's  recovery.** 

The  court  properly  Instructed  the  Jury, 
in  other  Instructions,  on  the  burden  of  prov- 
ing contributory  negligence,  and  the  effect 
of  it  in  the  action,  so  that  no  complaint  la 
made  as  to  that  point  We  are  dted  to  the 
rule  laid  down  in  29  C^c.  621.  wherein  it  is 
said  that,  when  one  is  required  to  act  sud- 
denly and  in  the  face  of  imminent  danger, 
be  not  required  to  exercise  the  same  de- 
gree of  care  as  at  other  times.  But  it  la 
well-settled  that  this  rule  applies  only  where 
the  person  injured  was  placed  in  a  position 
of  sudden  peril  without  his  own  fault 
Thompson  on  Neg.  S  104;  Noyee  v.  Railroad 
Co.,  S  CaL  Unrep.  Cas.  293,  24  Pac.  027.  928; 
20  Gyc  523;  Dobbins  v.  RaUroad  Oa,  108  S. 
a  264,  93  S.  E.  932;  Birmingham  Ry.  &  I* 
Co.  V.  Fox,  174  Ala.  667,  66  South.  1013 ;  At- 
kins T.  Xransp.  Co.,  79  IlL  App.  19;  Railroad 
Co.  T.  Cooper,  109  Tcnn.  308.  70  B.  W.  72; 
Berg  V.  Milwaukee,  88  Wla.  699,  58  N.  W. 
890;  Baltzer  v.  Railroad  Co.,  83  Wla.  469,  53 
N.  W.  886;  cases  collated  In  37  U  B.  A. 
(N.  S.)  64. 

[If]  In  Railroad  Co.  v.  Cooper,  anpra,  the 
court  held  that  it  was  error  to  give  an  In- 
struction relating  to  mergudes  which  did 
not  embody  the  foregoing  modlflcatloiL  The 
Instruction  asked  In  the  case  at  bar  clearly 
does  not  contain  It  The  last  danse  ttifireof 
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can  emir  relate  to  tbe  effect  of  contributory 
n^Ugence  on  the  actdon  as  a  whole.  The 
dllUcnlty  In  tbia  case  Is  that  the  evidence 
staowa  that  the  deceased  was  warned  not  to 
travel  ahead  of  the  train,  but  that  he  did 
BO  nevertibelesB,  and  failed  to  watch  for  the 
train.  This,  If  true,  was  clearly  negligent, 
and  such  negligence  pervaded  the  whole  in- 
cident, and  would  be  distinct  and  separate 
from  the  negligence,  If  any,  in  connection 
with  the  stopidng  of  the  motorcar.  We  can- 
not, therefore,  say  that  the  emergency.  If  any, 
was,  brought  about  without  the  fault  of  the 
deceased,  and  to  have  given  the  Instruction 
as  asked  would,  we  think,  under  the  dr- 
cumstancea  have  been  clearly  misleading. 

[1 6]  6.  Plaintiff  alBo  assigns  as  cross-error 
tlie  giving  of  Instructions  9  and  10,  which 
state  In  substance  that,  if  the  deceased  knew 
that  the  passenger  train  was  dne,  and  was 
warned  not  to  travel  ahead  of  it,  and  if  he 
nevertheless  did  so,  but  failed  to  take  dne 
care  for  his  own  safety,  then  that  he  would 
be  negligent.  Coonsel  for  plaintiff  contend 
that,  when  the  engineer  was  warned  that  the 
motorcar  was  ahead,  snch  negligence  of  fihe 
deceased  was  ^minated  from  the  case. 
They  cite  no  cases  in  support  of  bu<A  conten- 
tion. That  It  ifl  unsound  appears,  we  think, 
mffldently  from  what  has  been  previously 
■aid. 

We  find  no  mor  tat  the  record,  and  the 
Judgment  herein  to  acocffdini^  affirmed. 
Affirmed. 

POITBR,  a  J.t,and  KIMBALL,  J.,  concor. 


SPRING  CANYON  COAL  CO.  at  al.  v.  IN- 
OUSTRIAL  COMMISSION  OF  UTAH. 

(No.  36B3.}  « 

(Supreme  Court  of  Utah.   Sept  22,  1921.) 

1.  Master  and  sarvaat  4ts94l7(7)— Uuaatlon  of 
substantial  evidenoe  la  eompoMatlos  ease  r«* 

viewable; 

Under  Industrial  Act,  1917,  providing  for 
review  of  the  Indnstrial  CJommission's  decisions, 
and  Const,  art.  1,  H  7,  11,  whether  a  finding 
on  which  an  award  of  the  Commission  is  baaed 
is  supported  by  substantial  evidence  is  review- 
able as  a  question  of  law,  and  whether  an  fai- 
ference  may  be  deduced  from  a  particular  fact 
is  also  a  question  of  law  for  the  reviewing 
court 

2.  Mattw  aid  servaM  »  1 105(1)— lafereiwes 
Md  ao  kasta  for  eeapeasaUoa  award. 

If,  from  the  facts  before  the  Indostrial 

Commission,  two  different  inferences  may  be 
deduced,  one  of  which  authorizes  the  award  and 
the  other  of  whieh  does  not  both  inferences  are 
equally  reasonable,  and  the  Commission  may 
not  arbitrarily  disregard  one  of  the  inferences 
and  choose  the  other  as  supporting  its  award, 
for,  in  such  circumstances,  the  inferences  meet 


and  destroy  eadi  other  and  neither  has  any 

probative  effect 

3.  Matter  aad  servant  «=b>405(4)— Flndiag  of 
eoflipessable  death  beeanse  of  smploymeot 
held  aawarraated. 

The  fact  that  an  employee  was  killed  by 
an  insane  fellow  employee,  without  more  ap- 
pearing, A«ld  not  to  Justi^  the  inference,  to 
support  award  under  O.  L.  1917,  S  for 
death,  that  Uie  fdlow  empWee's  act  was  di- 
rected against  deceased  "because  of  bla  em- 
ployment" 

4.  Master  tmi  aorvant  ^371  —  ConpeasaUe 
lajary. 

An  Injury  wUch  Is  receded  in  the  course 
of  the  emplo^ent  does  not  neeessarily  arise 
out  at  Ou  employment^ 

6.  Master  aad  aarvaat  «=s>398  —  Llnltatlens 
asaintt  conpoaaatlaa  oiala  not  sabjaot  of 
waiver. 

The  Industrial  Commission  cannot  waive 
the  statute  of  limitationa  as  respects  a  claim 
against  the  State  Insurance  Fund^ 

Proceeding  under  the  Workmen's  Compen- 
sation Act  by  Uarle  Oomo,  to  recover  com- 
pensatlott  for  the  death  of  har  husband, 
Frank  Como,  employe^  orooeed  by  tbo 
Spring  Canyon  Coal  Company,  employer,  and 
the  State  Insurance  Fund.  Compensation 
was  awarded,  and  the  emidoyer  and  the 
State  Insurance  Fund  bring  a  writ  of  re- 
view.   Award  set  aside  and  annulled. 

Bagley,  Fabian,  Clendenln,  &  Judd.  of  Salt 
Lake  City,  for  plaintiffs. 

Harey  H.  duff,  Atty.  Qen.,  and  John  IL 
Bobinson,  Aast  Atty.  Gen.,  tar  respondent. 

FRICK,  J.  Ob  August  27,  1820,  one  Marie 
Como,  hereinafter  called  applicant,  made  ap- 
plication to  the  Industrial  Commission  of 
Utah,  hereinafter  styled  GMnmieslon,  in 
which  application  she  asked  that  the  Spring 
Canyon  Coal  Company,  as  unployw,  or  the 
State  Inauranoe  Fund,  be  required  to  pay 
compensatltm  tor  the  bentft  of  herself 
and  her  three  minor  children  as  the  de- 
pendents of  one  Frank  Como,  tax  former 
husband,  who,  she  alleged,  suffered  a  per- 
sonal injury  from  wWch  he  died  on  the  Uth 
day  of  July,  1917,  while  be  was  in  the  em- 
ploy of  said  company  as  a  coal  miner,  and 
which  Injury  and  death  she  alleged  arose 
out  of  and  In  the  course  of  hia  ^plo^oit 
After  a  beulng  two  of  the  comnus^oners 
awarded  ttie  applicant  compensation,  which. 
Including  'funeral  expenses,  amounted  to 
$2,168.24.  One  of  the  commissioners  dissent- 
ed, upon  the  ground  that  the  evidence  was 
Insufficient  to  authorize  the  Commission  to 
award  comp^isatlon  in  this  cas&  Both  the 
company  and  the  State  Insurance  Fund, 


*  TirlD  Peaks  Cannlog  Co.  y.  X&Atutrlal  Commli- 
slon,  19<  Pac  863. 

■  Interurban  Const  Osb  V.  ladustrial  Oomminlon, 
IM  Pae.  U7. 
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bereliiafter  called  plalntilFe.  applied  to  the 
CommlBsloa  for  a  rehearing,  which  was  de- 
nied, and  they  Join  iu  this  application  wtildi 
la  in  the  usual  form,  and  ask  that  this  court 
review  the  proceedings  of  the  Ootnmisslon, 
and  that  upon  sncb  review  the  award  be  set 
aside  and  annulled  as  not  being  auttaorlzed  by 
our  Industrial  Act  The  Commission  tlied  a 
demurrer  to  the  writ  of  review,  and  the  case 
was  suomltted  upon  the  demurrer. 

[1,2]  The  facts  conceming  the  Injury  and 
death  of  tlie  deceased  were  sbipulated  into 
the  record  before  tbe  Commission,  and  are 
as  follows: 

"That  Frank  Como,  deceased,  was,  on  tbe 
llth  day  of  Jnlj,  1917,  employed  by  tbe  Spring 
Canyon  Coal  Company  at  Storrs,  Utab,  as  a 
coal  miner;  tbat  wbile  employed  decedent  wa's 
attacked  and  killed  by  a  fellow  employee,  John 
Augustino,  at  9:45  a.  m.;  that  the  deceased  was 
employed  by  tbe  Spring  Canyon  Coal  Company 
at  tbe  time  of  Us  death,  an  employer  subject 
to  the  proTiatons  et  chapter  100^  iavs  Utah 

in  addition  to  tbe  foregoing  stipulated 
facta  there  appear  in  the  record  copies  of 
statements  as  follows:  A  statement  from  W. 
h.  Su^erland.  who.  It  seems,  was  the  attend- 
ing physician,  who  states  tbat  the  deceased 
was  killed  as  stated  in  the  stipulation  of 
fscts,  and  tbat  "John  Augustino  was  bound 
over  to  await  tbe  action  of  tbe  grand  Jury, 
and  we  understand  has  since  been  oommiited 
to  the  Stute  Mental  Hospital  at  Provo, 
Utah."  It  further  appears  from  the  state- 
ment that  Frank  Como  was  injured  on  July 
11,  1917;  tbat  he  was  "hit  on  head  with 
coal  shovel  several  times  by  partner  In 
mine";  that  the  injuries  consisted  of  "sever- 
al deep  gashes  about  head,  skull  fractured," 
and  that  "death  was  Instantaneous."  There 
Is  also  a  copy  of  an  imidentllled  letter  pur- 
porting to  be  from  the  superintendent  of  the 
tjtate  Mental  Hospital  at  Provo,  Utah,  which 
is  addressed  to  the  "manager  of  tbe  State 
Insurance  Fund."  In  tbat  letter  It  Is  stated 
that  one  John  Arostlno  was  received  as  a 
padent  at  the  State  Mental  Hospital  on 
"August  1,  1017  *  *  • ;  when  reOelved 
here  he  was  in  an  extreme  catatonic  stute, 
from  which  be  has  apparently  recovered. 
He  Is,  however,  afflicted' with  dementia  prie- 
cox  from  which  we  cannot  expect  recovery. 
There  is  no  question  In  my  mind  that  he 
had  dementia  pruicox  for  considerable  time 
before  he  committed  crime."  We  assume  the 
Arostino  referred  to  in  the  letter  to  be  the 
same  ludlvidual  who  In  the  record  is  other- 
wise called  Augustino, 

In  view  of  the  foregoing  state  of  the  rec- 
ord there  is  a  sharp  conflict  between  the  at- 
torneys for  plaintiffs  and  the  Attorney  Gen- 
eral, who  represents  the  Commission,  and 
incidentally  the  applicant,  with  respect  to 
what  ultimate  facts  the  evidence  which  was 
before  tbe  Commission  established.  The  at- 
torneys for  plalutifls  contend  tbat  there  was 


no  evidence  before  the  Commission  exc^t 
what  is  contained  in  tbe  stipnlation  of  facts, 
while  the  Attorney  General,  stating  it  In 
bis  own  language^  insists  tbat  tbe  probative 
facts  before  the  Conuolssion  were  the  fol- 
lowing: 

"That  Frank  Como,  deceased,  was  killed  on 
the  11th  day  of  July,  1917,  by  a  fellow  em- 
ployee; tbat  this  fellow  employee  was  on  tbe 
1st  day  of  August,  1917,  committed  to  the  State 
Mental  HospitaL  It  was  admitted  that  the  de- 
cedent at  the  time  he  met  his  death  was  an  vat- 
pioyee  of  Spring  Canyon  Coal  Company^  and 
that  at  the  time  of  the  accident  was  engaged 
in  the  actual  performance  ol  his  employment 
as  a  miner." 

In  view  of  tbe  facts  stated  by  tbe  Attorney 
General  be  states  bis  legal  conclusion  thus: 

"Under  these  drcomstances  tbe  question  ia 
not.  as  the  plaintiffs  contend,  whether  the  acci- 
dent arose  out  of  and  in  tbe  course  of  the  em- 
ployment, but  was  tbe  Commission,  under  the 
circumstances,  justified  in  inferring  that  Frank 
Como  was  killed  by  aeddent  arising  out  of  and 
in  the  course  at  tJie  empk^mant— two  Tsrj  dif- 
ferent questions." 

In  view  of  tbe  oonfllctiiig  views  of  counsel 
we  have  given  all  of  tbe  material  fticts  ap- 
pearing In  tbe  record  altboui^  It  may  wdl  be, 
as  contended  by  tbem,  that  some  of  tbe  atsie- 
ments  appearing  In  the  purported  statemoits 
and  In  the  letters,  strictly  speaking,  may 
not  be  competent  evidence.  For  tbe  purposes 
of  this  dedsloi  we  shall  assume  tbat  the 
facts  as  stated  by  tbe  Attorney  Oeneral  have 
been  establlabed.  * 

In  making  tbe  foregoing  statonent  we 
have  excluded  othac  Jurisdictional  tacts,  sncb 
as  tbe  marriage  of  tiie  decedent  and  tbe  ap- 
plicant and  the  birth  of  diildren,  etc.»  none 
of  which  is  questioned. 

Counsel  for  plalutUCs  insist  that  tbe  f<»e- 
'feolng  facts,  together  with  the  Inferences  tbat 
may  be  legitimately  deduced  therefrom,  are 
wholly  insufficient  to  Justify  tbe  award  made 
by  the  majority  of  the  CommisBlon.  At  the 
time  tbe  deceased  was  killed,  as  hereinbefore 
stated,  our  statute  (Comp.  Laws  Utab  1917, 
i  3113)  provided  tbat  compensation  shall  be 
made  to  an  employee  wbo  receives  personal 
injury  which  is  caused  "by  accident  arising 
oat  of  and  in  the  course  of  bis  employment.'' 
The  statute  also  provided: 

"The  words  'personal  injury  by  accident  aris- 
ing out  of  and  In  the  course  of  employment* 
shall  Include  an  Injury  caused  by  the  wiUful 
act  of  a  third  person  directed  against  an  em- 
ploy6  because  of  Us  employment."  Seetioa 
S112. 

Counsel  for  plaintiffs  contend  that  tbe  bur- 
den Is  upon  the  applicant  to  prove  that  Uie 
injury  was  caused  by  an  accident  arising 
out  of  and  in  the  course  of  the  employmimt, 
an(],  further,  that  where  it  is  shown  with- 
out dispute,  as  here,  tbat  tbe  Injury  wbidi 
caused  death  was  Inflicted  by  a  third  per* 
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son  the  bnrden  1b  a^aln  iqKm  llie  applicant 
to  prove  that  the  act  of  such  third  persoo 
was  directed  against  the  employee  (the  de- 
ceased In  tbia  case)  because  of  bis  emjfloy- 
meuL 

While  the  Attorney  General  concedes  that 
the  bnrden  la  upon  the  applicant  to  establish 
the  facts  as  contmded  for  bj  counsel  for 
plalntlffB»  he  nerotheless  Inslsta  that  the 
ultimate  facta  may  be  infrared  fran  the  evi* 
dentiary  facts  and  chrcmnstances,  and  that 
the  facta  hereinbefore  referred  to  were  snitt- 
<dent  to  authorize  the  Oommlsslon  to  make 
the  award.  He  Insists  that  inferences  ma; 
be  deduced  from  circumstantial  evidence  as 
w^  as  from  positlTe  or  direct  statements. 
He  further  contends  that,  where  two  infer- 
ences may  be  deduced  from  the  established 
or  conceded  facta  and  drcumstances,  one  of 
wbidi  la  favorable  to  the  applicant  and  the 
other  against  him,  and  both  of  wlUcb  In- 
ferencea  are  equally  reasmuble,  the  Com- 
mission may  elect  which  Inference  It  wiU 
adopt,  and  that  we  are  bound  by  tiie  Infer- 
«ice  the  Gommlsaion  adopts.  In  referring 
to  plaintiffs'  cotttentimM  and  to  the  'Sreak- 
neaa  of  plaintllfa'  poattlonf"  the  Attorney 
tieneral's  views  are  reflected  In  his  printed 
brief  in  the  following  words: 

"They  say  we  can  easily  infer  that  the  assault 
was  provoked  by  some  personal  grievance 
against  Como  'dne  to  caDses  wholly  disconnect- 
ed from  their  employment*  Of  course,  this  1b 
true,  but  is  it  not  Just  as  easy  to  infer  that 
Como'e  death  arose  from  a  dlapute  whlcb  arose 
oot  of  the  employment  as  it  is  to  infer  that  the 
assault  was  due  'to  some  personal  grievance 
Bgainet  Como?'  Surely  it  is.  So  it  is  clearly 
seen  that  the  finding  of  the  Commission  that 
the  accident  sroee  oat  of  and  in  the  course  of 
the  employment  is  based  wholly  upon  an  infer- 
ence, and  must,  of  necessity,  be  based  upon  an 
inference.  How  are  the  plaintiffs  going  to  show 
that  this  inference  Is  wrong?  How  can  the 
court  set  the  finding  of  the  CommiBsion  aside 
without  sobstitating  its  inference  as  to  what 
happened  for  the  Commission's  inference  as  to 
what  happened?*' 

It  is  only  fair  to  the  Attorney  General 
to  add  that  at  the  heating  upon  the  demurrer 
lie,  in  bis  oral  argument,  further  elaborated 
hla  position  by  stating  that,  while  plaintiffs' 
contention  that  where  two  Inferoices  may 
be  deduced  from  facts  and  drcumstnncea, 
one  of  which  would  make  the  employer  li- 
able while  the  other  would  not,  the  ultimate 
fact  fixing  liablUtay  would  not  be  considered 
as  established  In  courts  of  justice,  yet  the 
same  rule  does  not  apply  to  the  Commission 
In  view  that  It  may  choose  any  inference 
which  is  reasonable  although  another  infer- 
ence from  which  an  opposite  conclu^on 
might  be  deduced  is  equally  reasonable.  In 
otiier  words,  all  that  Is  necessary  to  sustain 
the  finding  of  the  Commission  is  that  the 
Inference  It  adopts,  and  upon  which  the  find- 
ing is  based,  is  as  reasonable  as  the  opposite 
inference.   The  Attorn^  Oeneral'a  conten- 


tion, to  our  minds,  la  dearly  fallacious  and 
finds  no  support  In  law.  The  mere  fact  that 
the  ConunlBdtm  arbitrarily  chooaee  one  In- 
ference rather  than  ttie  opposite,  where  the 
probabllitlea  are  equal,  atlU  leaves  the  fact 
to  be  eatabUahed  without  any  substantial 
evidmcfc  Again,  he  overlooka  the  tact  that 
the  statute  contains  both  the  soorce  and  the 
limit  of  the  Commlaa ion's  power  and  duty. 
He  also  Ignores  the  further  fact  that  the 
statute,  in  express  terms,  provides  that — 

"Any  party  affected  thereby  {by  the  Commis* 
sion'a  deefsimi]  may  apply  to  tiie  Supreme 
Court  of  this  Btate  for  a  writ  of  cerUorari  or 
review  *  *  *  for  the  purpose  of  having  the 
tow/ttlneM  of  the  original  award  or  the  award 
on  rehearing  inqmred  into  ai^  determined." 
(Italics  ours.) 

The  statute  further  provides  that  In  re- 
vlewing  the  Commission's  decisions  this  court 
shall  "determine  whether  or  not:  (1)  The 
CommissI<m  acted  without  or  In  excess  of  Ita 
powers.  (2)  If  findings  of  fact  are  made, 
whether  or  not  snch  findings  of  fact  support 
the  award  under  review."  The  statute  as- 
sumes that  the  findings  of  fact  reflect  the 
evidence,  and  hence,  If  there  Is  no  substan- 
tial evidence  In  support  of  any  material 
fact  found,  the  decision  Is  not  supported  by 
the  flndlngis  of  fact  The  Attorney  Genial 
also  overlooks  the  important  fact  that  In 
case  the  award  for  any  reason  is  not  sup- 
ported by  law,  It  Is  our  duty  to  so  declare. 
If,  therefore,  two  different  inferences  may 
be  deduced,  one  of  which  authorizes  the 
award  and  the  other  not  and  both  Inferences 
are  equally  reasonable,  the  Commission  may 
not  arbitrarily  disregard  one  of  the  Infer- 
ences and  choose  the  other.  In  such  circum- 
stances the  internees  meet  and  destroy  each 
other,  and  neither  has  any  probative  force 
or  effect  The  ultimate  fact,  therefore, 
which  the  Inference,  If  there  were  only  one, 
would  establish  is  without  any  support  in 
the  evidence,  and,  if  the  Commission,  never- 
theless, makes  an  award  upon  the  Mrength 
of  the  Inference,  the  award  is  lacking  In  two 
essentials:  (1)  That  it  Is  without  support  In 
the  evidence;  and  (2)  that  it  Is  unlawful, 
because  tio  require  one  person  to  pay  money 
or  something  of  value  to  anotlier  arbitrarily 
and  without  any  legal  evidence  to  support 
the  requirement  Is  taking  property  from  one 
peraon  and  giving  it  to  another  without 
sanction  ot  the  law,  and  Is  therefore  un- 
lawful. 

There  Is,  however,  still  another  very  Im- 
portant element  to  consider,  which  is  tbat  we 
are  bound  to  construe  and  apply  every  law 
In  the  light  of  and  In  accordance  with  the 
fundamental  law  of  the  state.  The  people 
of  this  state  In  their  sovereign  power  have 
said  that  "no  person  shall  be  deprived  of 
life,  liberty  or  property  without  due  process 
of  law,"  and  that  "all  courts  shall  be  open 
and  every  person,  for  an  Injury  done  to  him 
In  his  person,  property  or  r^utatlon  shall 
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hare  remedy  by  dae  coarse  at  law."  Const 
ntab,  art  1,  Si  7,  11.  ^niose  proTlGdons  are 
mandatory  and  must  IM  obeyed.  It  the  Com- 
mission, therefore,  acts  without  any  subetan- 
tial  eridence  and  by  Its  acts  derives  some 
person  of  iwoperty  or  ikroperty  rights,  Its  acts 
are  void  and  It  cannot  be  heard  to  say  to  this 
court  '^though  our  Inferences  are  without 
probative  force,  as  matt»  of  law,  yet  yon 
are  bound  by  them."  In  ordw  to  Justify  sncb 
a  coQcluition  we  should  not  only  be  c(»npelled 
to  entirely  abdicate  the  superrlsory  power  the 
statute  has  glvoi  us,  but  we  should  have  to 
violate  the  command  of  the  people  whidi 
they  have  given  as  In  explicit  terms  In  the 
fundamental  law  ct  the  state. 

Lest  we  be  misunderstood,  we  desire  to  add 
here  that  by  anything  we  have  said  we  do  not 
claim  that  we  can  dictate  to  the  Oommlaslon 
what  probative  force  or  effect  tbey  shall 
give  to  any  infttence  that  may  be  lecitlmate* 
ly  deduced  from  the  facts  and  dzcomstances, 
direct  or  drcomstantlalt  that  are  made  to  ap- 
pear in  any  case  Nor  can  we,lnterfra«  with 
the  weight  they  shaU  ^ve  to  (he  evldoice  or 
to  the  credibility  of  the  witnesses,  but  what 
we  mean  Is  that  when  there  Is  pur^  a  ques- 
tion of  law  presoited,  and  whlf^  is  necessari- 
ly involved  in  the  deciidon  or  the  award,  it 
becomes  our  duty  to  determioe  that  questlcm. 
Whether  an  Inference  may  legitimately  be 
deduced  from  a  particular  fact,  or  from  a 
state  of  facts,  or  fnnn  drcnmstances,  is  pure- 
ly a  question  of  law;  while  the  probative 
force  or  effect  that  shall  be  given  to  the  In- 
fOTence.  If,  as  a  matter  <A  law,  it  may  legiti- 
mately be  deduced  from  Oxe  given  fact,  or 
state  of  ftcts,  or  circumstances,  is  a  question 
of  fact  Whether  the  inference  In  question 
may  be  deduced  as  claimed  Is  therefore  a 
question  of  law  which  we  must  determine  as 
such. 

[3]  If,  therefore,  all  the  facts  and  circum- 
stances in  this  case  are  considered,  may  It 
legitimately  be  inferred  therefrom  that  the 
deceased  was  injured  by  an  accident  arising 
out  of  his  employment?  And  may  It  be  fur- 
ther inferred  that  the  act  which  caused  bis 
death  was  "directed  against  him  because  of 
his  employment?"  It  frequently  haj^ens 
that  an  employee  Is  found  dead  at  or  near  bis 
place  of  work.  Usually  there  are  some  facts 
and  circomstances  ,from  whlc^  It  may  be  in- 
ferred that  the  death  resulted  from  injuries 
inflicted  by  violmce.  There  may  also  he 
and  usually  are,  marks  or  bruises,  or  other 
indications,  found  upon  the  body  of  the  de- 
ceased from  which  it  may  be  Inferred  wliat 
caused  them.  If  the  deceased  worked  la  a 
mine  there  may  be  evidence  that  a  rock  or 
other  material  fell  upon  him  from  the  roof, 
or  from  some  other  part  of  the  mine.  Again, 
timbers,  if  there  were  such,  may  have  given 
way  and  fallen  upon  tilm,  or  have  otherwise 
injured  him.  If  be  was  working  In  a  factory 
at  or  near  moving  ma<jilnery  or  other  objects 
there  may  be  some  fact  or  circumstance  which 


indicates  that  he  was  injured  by  the  moving 
machinery  or  the  other  objects  referred  to. 
The  reader  may  readily  supply  many  other 
Instances  whne  Injury  may  have  been  in- 
flicted which  resulted  In  dratb.  and  where  the 
cause  of  deatii  must  be  inferred  from  the 
facts  and  circumstances  as  they  are  made  to 
aroear.  Wher^  however,  as  here,  the  facta 
are  undisputed  with  reepect  to  what  agency 
caused  death,  and  it  is  conceded  that  the 
injuries  whidi  resulted  in  death  were  inflict- 
ed by  -a  third  person,  then  the  cause  of  death 
is  dearly  established,  and  there  is  nothing 
left  to  inference.  Is  there  any  fact  or  dr- 
cumatances,  therefore,  from  wtiidi  tt  may 
legitimately  be  Inferred  that  the  Injuries  in- 
flicted upon  the  deceased  and  from  which  he 
died  arose  ont  of  his  employment  After  a 
most  careful  consideration  of  all  the  facts  and 
circumstances  In  evldoice  in  this  case  we  can 
discover  nothing  from  which  such  an  Infer- 
ence may  legitimately  be  deduced.  No  one 
knows  what  Induced  Angustino  to  assault  and 
to  kill  the  deceased.  Moreover,  the  record  Is 
absolutely  devoid  of  any  fact  or  circumstanc- 
es from  whldi  it  may  legitimately  be  inferred 
that  Augustino's  act  was  directed  against  the 
deceased  "because  of  his  employment"  Tt 
ia  quite  as  reasonable  to  assume  or  to  infer 
that  the  assault  upon  the  deceased  by  Au- 
gustine was  induced  from  other  causes  as  it 
is  to  assume  or  infer  that  It  was  because  of 
the  employment  or  that  it  arose  out  of  the 
employment  Tbece  is,  therefore,  no  legiti- 
mate basis  upon  which  to  rest  such  an  In- 
ference, and,  in  view  that  the  flndlngs  and 
award  of  the  G<mimls8lon  are  manifestly 
and  entirely  based  upon  such  Inference,  the 
award  is  unlawful,  and  cannot  stand. 

Plaintiffs'  counsel  have  cited  a  large  num- 
ber of  cases  which  they  Insist  support  their 
contention  that  the  award  of  the  Commis- 
sion in  this  case  is  contrary  to  law,  and  that 
its  flndlngs  cannot  be  sustained.  Among  the 
numerous  cases  cited  we  refer  to  the.  fol- 
lowing: Allyn  V.  Fresno,  etc,  Co..  2  Cal. 
I.  A.  G.  782;  In  re  McNlcoI,  215  Mass.  497, 
102  N.  E.  69T,  li.  R.  A.  lOlflA,  806;  Hlnchuk 
V.  Swift  &  Co.  (Mhm.)  182  N.  W.  622;  Chi- 
cago V.  Ind.  Com.,  292  III.  406,  127  N.  a  49: 
Moimtain  Ice  Co.  v.  McNeil,  91  N.  J.  Law. 
528,  103  Atl.  184,  U  R.  A.  1918E,  494;  De 
Flllppis  V.  Falkenberg,  170  App.  Div.  158, 
155  N.  T.  Supp.  761,  affirmed  by  the  New 
York  Court  of  Appeals  In  219  N.  Y.  581.  114 
N.  E.  1064;  Marlon  County  Coal  Co.  v.  Ind. 
Com.,  292  lU.  463,  127  N.  B.  84;  Ooronado 
Beach  Co.  v.  Pillsbury,  172  Cal.  682,  IBS  Pac 
212,  U  R.  A.  1916F,  1164;  Union  8.  Mfg.  Co. 
V.  Davis,  64  Ind.  App.  227,  115  N.  E.  676; 
Jacquemin  v.  Turner,  92  Conn.  382.  103  Atl. 
115,  L.  R.  A.  1918E,  496;  State  v.  IHst  Court 
(Minn.)  168  N.  W.  555;  Schmoll  v.  Welsbrod, 
89  N.  J.  Law,  150,  97  Atl.  728;  Laurlno  v. 
Donovan,  183  App.  Div.  168,  170  N.  Y.  Supp. 
340;  In  re  Boelema,  4  N.  C.  C.  A  855,  note; 
In  le  Obaney,  12  N.  a  0.  A.  901;  In  re  Knip- 
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38  N.  J.  Law.  ses. 

In  Marlon  County  COal  Co.  t.  Ind.  Com.,  In 
the  headnote,  the  rnle  In  respect  to  a  quar- 
rel between  two  employees  which  resulted  In 
injuiy  by  rlol«nce  Is  stated  tbns : 

*rnie  killint  of  a  minra  br  a  ear  driver,  both 
employees  In  coal  mine,  was  not  the  resalt  ot 
an  accfdent  'arising  In  the  course  of  the  employ- 
ment,' and  there  was  no  caasal  connection  be- 
tween the  employment  and  the  killing,  so  that 
employer  was  not  liable  under  Workmen's  Com- 
pensation Act,  it  reanltiDg  from  a  quarrri  about 
a  past  event  in  wliicli  deceased  was  the  aggres- 
sor, he  having  complained  of  nondelivery  to  bhn 
the  night  before  <^  an  empty  car  and  of  the 
prefienee  of  a  chain  for  the  nf  numer  in 
tile  emp^  car  Just  deHvered." 

In  Chicago  v.  Ind.  Com.,  supra,  ttie  court. 
In  consId«*lng  whether  a  felonious  assault 
committed  1^  a  third  person  upon  an  em- 
ployee arose  out  of  the  emi^oyment,  states 
flie  law  tbua: 

"The  felonious  asssolt  which  was  nutde  upon 
the  deceased  was  witbout  any  excuse.  It  had 
no  more  connection  with  the  work  in  which  be 
was  engaged  than  if  Bamsey  had  been  a  loiteiV 
er  on  the  street  and  bad  asked  for  a  drink 
from  Gallagher*a  can.  There  was  no  causal 
relation  between  the  work  and  the  assault.  The 
affair  waa  purely  personal,  with  no  referuiee 
to  the  employment  Bamsey  and  Oallagher 
happened  to  be  at  the  some  place  because  of 
their  employment,  but  an  injury  done  by  one  to 
the  other  on  account  of  some  purely  personal 
gmdse  which  this  proximity  gave  an  opportu- 
nity to  inflict  was  not  a  resnlt  of  the  employ- 
ment. There  was  no  causal  connection  between 
the  conditions  under  which  the  work  waa  to  be 
done  and  the  injury.  The  injury  waa  not  Ind- 
dental  to  tiie  character  of  the  business,  but 
the  deceased  would  have  been  equally  exposed 
to  it  entlrdy  ivsrt  from  his  employment" 

In  Union  S.  Mfg.  Oo.  v.  Davis,  supra,  the 
court,  in  the  course  of  the  opinion,  uses  the 
following  huvQase: 

"It  is  not  enough  for  the  applicant  to  say, 
TFhe  accident  would  not  have  happened  if  I 
h^  not  been  engaged  in  that  employment,  and 
if  I  had  not  been  In  that  particular  place.'  He 
must  go  farther  and  most  aay,  The  aoddent 
arose  because  of  something  X  was  doiiv  In  the 
course  ot  my  employment,  or  because  I  was  ex- 
posed by  tiie  nature  of  my  employment  to  some 
peculiar  danger.'  ** 

[4]  In  this  connection  It  should  be  remem- 
bered that  an  Injury  which  Is  received  In  the 
course  of  the  employment  does  not  necessar- 
ily arise  out  of  that  employmeut  See  Twin 
Peaks  Canning  Co.  v,  Ind.  Com.,  106  Pac. 
8S3.  Nor,  in  the  absence  of  facts  and  clr- 
comstances  authorizing  such  an  inference, 
can  It  be  assumed  that  an  Injury  which  Is 
Inflicted  np<m  an  employee  by  a  third  person 
either  arose  out  of  the  employment  or  that 
the  violence  was  directed  against  the  em- 
tdoyee  bcanse  ot  the  employment. 

Tbe  Attorney  General  indati,  bowever, 


namely:  Proctor  v.  Serbino  (1916)  S  K.  B. 
344;  Sparks  Milling  Go.  v.  Ind.  Com;.  293 
111.  350, 127  N.  B.  737;  Saunders  v.  New  Eng- 
land Collapsible  Tube  Co.,  95  Conn.  40,  110 
At\.  538;  Papinaw  v.  Grand  Trunk  By.  Co., 
189  Mich.  441,  156  N.  W.  545. 

The  Proctor  Case  Is  especially  relied  on. 
In  the  course  of  the  opinion  In  tbat  case,  at 
page  846,  it  ia  said : 

"I  think  It  la  settled  law  tbat  if  nothing  more 
is  known  and  you  are  driven  to  mere  surmise 
or  conjecture  the  dependents  of  the  deceaaed 
cannot  succeed  in  their  claim  for  compensation. 
The  burden  is  on  them  to  prove  that  death 
occurred  by  reaaon  of  an  accident  arising  out 
of  and  in  the  course  of  his  employment** 

The  writer  of  the  opinion  thai  suggests 
that  the  ultimate  fact  may,  however,  In- 
ferred from  other  facts,  and  that  sudi  in- 
ference may  be  deduced  from  circumstantial 
Acts  where  there  is  no  direct  or  positive  evi- 
dence. In  Justice  to  the  Attorney  General  we 
desire  to  add  tbat  In  tbe  course  of  the  opinion 
there  are  some  loose  expres^ns  from  which 
it  might  be  assumed  that,  in  case  two  Infer- 
ecices  equally  reasonable  may  be  deduced 
from  the  facts  and  circumstances,  one  of 
which  is  favorable  to  and  the  other  against' 
the  claim  ot  the  dependents,  the  Commission 
may  determine  which  one  of  the  Inferences 
It  will  adopt,  and  whatever  Inference  It  adopts 
will  be  binding  upon  the  reviewing  court. 
When  everything  that  is  said  in  the  opinion 
Is  considered,  however,  the  foregoing  con- 
clusion Is  hardly  permissible.  This  Is  so 
for  the  reason  that  by  what  is  said  in  that 
opinion  the  sense  In  whldi  the  term  "bur- 
den of  proof"  is  used  Is  clearly  that  of  es- 
tablishing a  controverted  ttxt  or  Issue;  that 
is,  the  term  Is  used  In  the  sense  that  the 
party  upon  whom  rests  the  burden  of  proof 
must  produce  evidrace  from  whldi  the  proba- 
bilities In  favor  of  the  material  fact  or  issue 
to  be  established  preponderate  as  against 
the  probabllties  in  opposition  or  against  such 
fact  or  material  issue.  If  the  evidence  Is 
merely  such  that  the  probabilities  are  equal, 
then  the  fact  Is  not  established,  and  the  party 
ui>on  whom  rests  the  burden  of  proof  must 
falL  For  these,  and  other  reasons  Bp[)ear- 
Icg  In  the  opinion,  the  loose  expres-sions  found 
therein  must  be  considered  In  the  ll^t  of 
all  that  Is  said. 

While  the  other  cases  cited  by  the  Attorney 
General  are  peculiar  In  their  facts  and  cir- 
cumstances, yet  none  of  them  go  any  further 
than  to  lay  down  the  rule  that  the  ultimate 
fact  as  to  whether  the  injury  in  question 
was  caused  by  an  accident  which  arose  out 
of  and  in  the  course  of  the  employment  may 
be  Inferred  from  the  facts  and  circumstances 
In  each  case.  In  all  of  them  it  la  held,  how- 
ever, that  the  burden  of  proof  Is  upon  the 
applicant,  and  that  there  must  be  eome  sub- 
stantial evidence  in  snnwrfc  ot  the  findings 
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Qt  tbe  Commiaslon.  No  otlier  ctmclnslon  Ig 
permissible. 

There  Is  another  feature  of  the  case,  which, 
In  view  of  the  fact  that  it  InvolveB  public 
rights,  we  feel  constrained  to  reffer  to  be- 
fore dosing. 

[E}  In  view  of  the  recent  decision  of  this 
court  in  Interurban  Court.  Co.  v.  Ind.  Com,, 
199  Pac.  167,  with  respect  to  tbe  statute  of 
IlmltatloDS,  the  Commission  inserted  tiie  fol- 
lowing Btatratioit  as  a  part  of  its  findings : 
"That  the  State  Insurance  Fund  does  not 
hold  the  statute  of  limitations  as  a  bar  to 
compraisatlcm.''  We  remark  that  In  cases 
hefore  the  Commis^on  pleadings  are  not  nec- 
essary, and  are  not  generally  filed.  All  that 
usually  appears  la  the  application  or  peti- 
tion of  the  applicant  In  which  the  necessary 
Jurisdictional  facts  and  other  facts  are  stat- 
ed. The  hearing  usually  is  based  upon  this 
application.  In  this  case  the  record  does  not 
even  contain  such  a  petition  or  application. 
Tbe  date  upon  which  the  Injury  occurred 
Is,  however,  made  to  appear.  Under  the 
practice  prevailing  In  fhls  jurisdiction  a  de- 
murrer may  be  Interposed  where  it  aK>ears 
upon  the  face  of  tbe  petition  or  complaint 
that  tbe  action  or  proceeding  Is  barred  by  the 
statute  of  limitations.  All  that  appears  In 
•tbls  case,  however.  Is  tbe  statenrat  of  the 
Commission  refnred  to.  It  is  elementary 
that,  in  order  to  avail  himself  of  the  provi- 
sions of  the  statute  of  limitations,  a  par^ 
mast  In  some  form  Indicate  that  he  relies  on 
the  defoise,  usually  by  pleadli^;  It,  Where 
there  are  no  pleadings  required,  the  defense 
of  the  statute  of  limitations  may,  neverthe- 
less, be  inv(Aed  if  done  in  proper  time  and 
by  properly  Indicating  that  it  is  relied  on. 
It  is  also  elementary  that,  unless  ideaded  or 
relied  on,  the  statuta  Is  waived.  No  doubt 
any  person  who  has  the  right  to  Interpose 
the  statute  of  limitations  may  waive  such 
riglit  To  do  that,  however,  ordinarily  at 
least.  Implies  that  tbe  r^ht  to  waive  is 
personal,  and  that  in  waiving  it  tbe  person 
doing  so  acts  in  a  personal  capacity  and  in 
bis  own  right  In  this  case,  fbr  example,  the 
company,  one  of  the  plaintiffs^  could  waive 
the  right  to  interpose  the  statute  of  limita- 
tions as  a  defense  if  It  chose  to  do  so.  It 
could,  however,  only  waive  the  right  so  far  as 
it  aCfected  its  own  rights.  Whether  the  State 
Insurance  Fund  could  waive  the  benefit  of 
the  statute  of  limitations  presents  a  different 
question.  That  fund  is  administered  by  the 
Industrial  Commission  as  public  officials, 
and  hence  is  administered  by  th«n  as  trus- 
tees and  not  in  their  own  right.  The  ques- 
tion therefore  arises.  May  the  statute  of 
limitations  be  waived  by  those  officials?  It 
manifestly  is  tbelr  duty  to  administer  tbe 
fund  in  accordance  with  law,  and  so  as  to 
treat  all  alike  who  have  a  right  to  partici- 
pate in  that  fond.  The  people  in  th^  aover- 
eign  capadty  have  an  interest  in  the  State 


Insurance  Fund,  and  they  are  entitled  to 
have  the  same  distributed  to  Uiose  only  who 
are  legally  entitled  thereto.  To  permit  the 
Commission,  or  any  other  person  having 
ccmtrol  of  that  fund,  to  waive  the  statute  of 
limitations  at  will  must.  In  the  long  run.  re- 
sult in  Injustice  and  favoritism,  since  the 
statute  can  be  enforced  as  against  A.,  B.,  and 
C,  and  as  eudly  waived  in  favor  of  D.,  B., 
and  F.  A  person  or  corporation  distribut- 
ing bis  or  its  own  mtmey  may  elect  to  waive 
the  benefit  of  tile  statute  of  limitations  In 
taror  of  A.  while  he  or  it  may  Inalst  upon  It 
as  against  B.  without  abusing  any  trust  or 
dlsr^arding  a  public  duty.  A  public  otO.' 
dal  may,  however,  not  ludnlge  In  such  a 
practice  wlUiont  abusing  a  trust  and  without 
bestowing  a  favor  on  <me  whidi  he  denies 
to  another.  In  our  Judgment,  where,  as 
here,  a  fund  Is  to  be  administered  and  dis- 
tributed hf  public  offldajs.  It  should  be  ad- 
minlstned  and  disbibnted  strictly  In  accord- 
ance with  law,  and  to  those  only  who  are 
legally  entitled  tibereto  without  favor  to  any- 
one. Under  such  drcumstances  the  language 
of  the  Supreme  Court  of  Mississippi  In  tbe 
case  of  Trowbridge  v.  Scbmidt,  SZ  Hiss.  475, 
34  South.  81,  Is  applicable.  In  referring  to 
tbe  duty  of  a  municipal  board  to  Intwpose 
tbe  plea  of  tiie  statute  of  limitations,  the 
court,  in  the  course  of  the  opinion,  said: 

"It  is  Indisputable  that  a  municipal  board  can- 
not lawfully  give  away  public  money." 

In  the  course  of  tbe  ophilon  It  Is  further 
said: 

"It  is  the  plain  doty  of  a  county  or  muoicipal 
board  to  plead  the  statute  of  limitations  when 
it  can  under  the  facts.  Sucb  Ixiards  are  the 
people's  trustees." 

If  It  Is  tbe  duty  of  municipal  or  county 
officers  to  interprae  the  defense  of  tbe  stat- 
ute of  UmitationB  where  public  funds  are  In 
question,  it  certainly  Is  the  duty  of  a  state 
:  official  who  Is  entrusted  with  public  funds  to 
do  likewise.  If  he  falls  in  doing  so  be  must 
either  disr^rd  the  statute  of  limitations 
^tlrely.  and  tlius  Ignore  the  law,  or  he  must 
practice  favoritism  by  enftudng  it  as  against 
one  daimant  while  he  waives  It  in  favor  of 
another.  It  needs  no  argument  to  show  that 
such  a  practice  would  be  Intolerable. 

In  view  of  what  has  been  said.  It  follows 
that  the  award  of  the  Commls^on  cannot 
be  sustained.  It  is  tberef  ore  ordered  and  ad- 
judged that  the  award  in  favor  of  the  claim- 
ant be,  and  the  same  Is  berd>y,  set  aside 
and  annulled.  Plaintiffs  to  recover  costs 
of  this  proceeding. 

CORFMAN,  0.  J.,  BITCHIB.  District 
Judge,  and  GIDEON,  and  TBURBIAN.  JJ., 
concur. 

WSBBB,  J.,  bdng  dligunllfted,  did  not 
participate. 
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CADY  V.  BAY  CITY  LAND  CO.  at  al. 

(Supreme  Coart  of  Oregon.  Oct  U,  1821.  On 
Behearfng  Oct  28,  1A21.) 

1.  Bins  and  aotes  «»467(2)~At1taitl«i  that 
paym,  by  ladorssmsnt,  "Notlc*  of  protest 
waived  and  payment  flaaranteed,"  transferred 
aid  asaJgned  note  to  plaintiff,  held  eitfiloient 
t»  allow  proof  of  payee's  signature^ 

Under  Or.  L.  |{  7810,  7822,  7823,  785B, 
relative  to  the  ■nfficiency  and  effect  ot  iodorse- 
mentC'Of  oegoMable  icstnimentfl,  an  allegation, 
in  an  action  on  a  proiniBBor7  note,  that  defend- 
ant by  todorsement,  "Notice  of  protest  waived 
and  payment  gaaranteed,**  transfened  and  as- 
eigned  the  note  to  plaintiff,  was  soffldent  to 
allow  proof  tbat  defendant  rigned  tiie  in- 
dorsement > 

2.  Bills  and  iotas  «=»265— "Notloe  of  protest 
waived  ud  p^nent  gaaranteed"  held  to  pass 
title*  being  eqvlvaleat  to  Indorsenoat. 

Since  one  who  writes  his  name  oo  the  back 
of  a  negotii^Ie  instmmeot  may  enlarge  or  re- 
strict his  liability  without  destroying  his 
character  as  an  iodoreer,  a  writing  by  the 
payee  on  the  beck  of  a  promissory  note,  "No- 
tice of  protest  waived  and  payment  gnaran- 
teed,**  passed  title  to  his  assignee;  each  goar- 
anty  of  payment  being  eqaivslent  to  an  indorse- 
ment and  the  rights  of  the  parties,  in  view  of 
Or.  Ii.  t  "^O,  reqafHng  protest  only  in  case 
of  foreign  bflls  of  exchange,  not  bdng  affected 
hj  sndi  waiver  of  notice. 

3.  Guaranty  4=»4S,  46(l)^>yMt  Indorslni/ 
waiver  and  gnaranteelng  pqrnsBt,  held  liable 
witboat  demand  or  notice. 

A  payee,  indorring  on  the  back  of  a  note, 
"Notice  of  protest  waived  and  payment  guar- 
anteed," nndertakes  absolutely  to  pay  it  when 
due,  and  no  demand  or  notice  of  nonpayment 
is  neeesssry,  aa  in  the  case  (tf  a  stranger  to 
the  instmmait  coIIateraUy  gnarasteeing  its 
payment 

4.  Bills  and  notes  «s»49e(3)— Plaintiff  nnst 
prove  goRolnonew  of  Indorsement,  where  ex- 
oootlon  denied. 

In  an  action  against  an  indorser  on  a  prom- 
issory note,  where  the  execution  of  the  indorse- 
ment is  denied,  the  harden  is  on  plaintiff  to 
offer  evidence  of  the  genuineness  Uiereof. 

On  Hehearing. 

5.  Bills  and  notes  <«S9492— Defendant's  admis- 
sion of  transfer  of  notes  does  not  dispense 
with  necessity  of  proving  his  Indorsament 
thereof,  when  denied  by  him. 

Where  defendant's  name  appeared  as  indors- 
er on  the  beck  of  the  notes  ,sued  on,  bnt  he  de> 
nled  indorsing  the  note,  thereby  denying  genu- 
ineness of  socfa  rignatnre.  hla  admission  that  he. 
transferred  the  note  did  not  relieve  plaintiff 
from  the  burden  of  proving  die  genuineness  of 
defendant's  idgnatnre  as  indorser,  as  transfer  is 
possible  without  indorsement  and,  although  a 
transferee  under  Or.  L.  |  7841,  acquires  a 
right  to  have  the  Indorsement  of  the  transferor, 
such  right  cannot  be  enforced  in  -  an  action  at 
law,  bat  only  by  fvoceedlng  In  equity. 


Anoeal  tvom  drcnlt  Onirt,  Tillamook 
Comity;  Oea  B,  Bagley,  Judge.  * 

ActioB  by  R.  H.  Cady  against  the  Bay 
City  Lend  Company  and  Solon  Schlffman. 
Judgment  for  plaintUT,  and  defendant  Schlff- 
man appealg.   Beversed  and  remanded. 

The  plaintiff  brought  an  action  against 
the  Bay  City  Land  Company  and  the  defend- 
ant Solon  Schlffman  as  the  indorser  of  two 
notes  alleged  to  have  been  executed  by  that 
company  to  Schlffman  as  payee,  one  for  $1,- 
000  and  the  other  for  $1,800,  both  dated 
"Bay  City,  Oregon,  October  18,  1916."  The 
mailing  and  deilvering  of  the  notes  to  Schlff- 
man are  admitted.  The  allegations  of  the 
cconplalnt  as  to  the  two  notes  are  Identical, 
but  are  set  up  in  two  separate  causes  of  ac- 
tion. The  averment  upon  whltA  the  contest 
between  the  plalntlfl  and  SdiUCman  arises  Is 
as  follows: 

"That  thereafter  for  a  valuable  eonddera- 
tlon  the  said  f^olon  Schiffman,  by  indorsement 
on  said  promissory  note  in  the  following  lan- 
guage: 'Notice  of  protest  waived  and  pay- 
ment guaranteed'— transferred  and  assigned  the 
same  to  the  plaintiff,  and  at  the  same  time,  and 
as  a  part  of  the  consideration  for  sal^  trans- 
fer and  assignment,  said  Solon  Schiffman  waiv- 
ed notice  and  protest  and  guaranteed  the  pay- 
ment of  the  aaid  note  accordtog  to  the  terms 
and  conditions  thereirf.  That  plaintiff  is  now 
the  owner  and  holder  of  nald  note." 

The  answer  of  Schiffman  "admits  tbat  this 
defendant  transferred  said  note."  That  it  is 
long  past  due  and  unpaid  is  also  admitted, 
but  the  quoted  averment  set  out  above  Is  de- 
nied. There  was  no  appearance  for  the  de- 
fendant company.  After  a  trial  without  a 
jury,  the  court  made  findings  of  fact  sub- 
stantially In  the  words  of  the  complaint  and 
as  a  conclusion  of  law  found  that  the  plain- 
tiff was  entitled  to  Judgment  against  the  de- 
fendants for  the  amount  of  the  two  notes, 
with  interest  as  statrd.  Jud^ent  was  en- 
tered accordingly  ngnlnst  the  defendants, 
from  which  the  defendant  Schiffman  ap- 
peals; be  alone  having  filed  an  answer. 

Botts  ft  Wlnslow,  of  miamoi^  for  appel- 
lant 

Johnscm  &  StLodley,  of  Portland,  for  re- 
spondent 

BURNETT,  C.  J.  (after  stating  the  facts 
as  above).  At  the  trial,  the  plaintiff  was 
called  as  a  witness  In  bis  own  behalf  and 
was  banded  two  promissory  notes,  which  he 
stated  were  the  Instruments  described  in  the 
complaint.  His  counsel  then  offered  them  in 
evidence,  and  they  were  marked  as  Plain- 
tiff's Exhibits  A  and  B  without  any  objec- 
tion. These  exhibits,  however,  are  not  in 
the  record  before  ua.  His  counsel  then  made 
this  statement: 
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"I  offer  tiie  whole  Instmment  as  It  la,  b- 
doisement  and  ererrthinjt  else.*' 

The  bill  of  ezcepama  does  not  disclose 
any  objection  to  this  offer.  After  some  Im- 
material offers  of  testimony  about  the  avail- 
ability of  certain  collateral  mentioned  In  the 
notes,  which  Is  not  Important  here,  the 
plaintiff  rested,  and  the  defendant  dedlned 
to  offer  any  testimony.  Schiffman  thai 
moved  for  a  directed  verdict;  in  favor  of 
himsfelf,  on  the  ground  that  the  c(»]3plalnt 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  him ;  that  he  is  sued 
as  an  indorser,  and  In  order  to  recover 
against  him  the  complaint  should  show  pre- 
sentment of  the  note  for  payment,  demand, 
and  notice  of  nonpayment ;  and,  finally,  that 
it  does  not  show  that  the  indors^nent  was 
signed  by  him.  The  court  denied  the  motlm 
and  entered  judgment  as  stated. 

[1 , 2]  As  to  the  form  of  the  all^atlon.  It 
Is  sufficient  to  allow  the  plaintiff  to  prove 
the  fact  of  an  Indorsem^t  and  delivery.  In 
Frasier  v.  WiUlams,  16  Minn.  288  (GU.  219), 
the  allegation  was  that — 

"Said  Aaron  March  [payee],  for  value  re- 
ceived, transferifid,  indorsed  and  delivered  it 
[the  note]  to  the  plalntifl." 

This  was  held  to  be  a  sofflcient  avermrat 
In  Caiester,  etc.,  Coal  Oo.  v.  Llcklss,  72 
lU.  521,  it  is  said  that  a  statement  that  the 
payee  Indorsed  the  note  to  the  plaintiff  Is 
sufficient  without  averring  a  delivery.  It 
Imports  delivery. 

"An  averment  that  the  payee  of  a  *  *  * 

note  indorsed  it  Importa  that  he  pat  his  name 
on  it  In  writing  and  delivered  it  to  the  indorsee, 
as  there  can  be  no  Indoraement,  except  by  the 
legal  holder's  name  being  on  the  instrument, 
and  it  cannot  be  complete  without  a  delivery." 

Section  7810.  Or.  says: 

"No  person  is  liable  wi  the  inatroment  whose 
signature  does  not  appear  thereon,  exc^t  as 
herein  otherwise  expressly  provided." 

The  exception  relates  to  signatures  by  an 
agent,  and  the  lilce. 

"An  instroment  is  negotiated  wken  It  Is 

transferred  from  one  person  to  another  in  sncfa 
maaner  as  to  constitate  tJie  transferee  the 
holder  thereof.  If  payable  to  bearer,  it  is  ne- 
'  gotiated  by  delivery;  if  payable  to  order,  it  is 
negotiated  by  the  indorsement  of  the  holder, 
completed  by  delivery.'*    Section  7822,  Or.  L. 

"The  Indorsement  most  be  written  on  the  In- 
Btmmmt  itself  or  upon  a  paper  attadied  there- 
to. The  signatore  of  the  lodoraer,  without  ad- 
ditional words,  is  a  sufficient  indorsement" 
Section  7823. 

"A  person  placing  his  signature  upon  an  in- 
strument otherwise  than  as  a  maker,  drawer, 
or  acceptor,  is  deemed  to  be  an  indorser,  un- 
less he  clearly  indicates  by  appropriate  words 
his  intention  to  be  bound  in  some  other  ca- 
padty."  Section  7865,  Or.  U 


The  statutory  word  •indorse,"  employed 
In  an  aU^tlon,  Is  sufficient  to  let  in  proof 
of  an  the  elements  detailed  in  the  statute 
and  summed  up  In  that  expressloL  We 
hold,  therefor^  that  the  allegation  that 
Schiffman  Indorsed,  transferred,  and  assign- 
ed the  note  to  plaintiff  Is  sufficient  to  allow 
proof  of  his  signature  to  the  Indorsement, 
nnless  the  language,  "Notice  of  protest  waiv- 
ed and  payment  guaranteed."  is  not  to  be 
construed  as  an  indorsement  This  is  the 
Important  qnestion  in  the  case.  There  Is  a 
contrariety  of  the  precedents,  not  as  to  the 
passing  of  title  by  such  a  writing  on  the 
note,  but  as  to  the  effect  of  it  The  rale  la 
thus  laid  down  in  8  a  J.  354,  i  533: 

"There  la  considerable  ctmfilct  in  the  deci- 
sions as  to  the  effect  of  the  payee's  writing  a 
guaranty  on  the  back  of  a  note,  in  regard  to 
the  nature  of  the  liability  of  the  signer,  al- 
though it  is  almost  nnlTersally  held  that  the  in- 
clusion of  a  guaranty  in  the  indorsement  does 
not  prevent  it  from  operating  as  a  transfer  of 
the  legal  title  to  the  iDBtmment,  and  It  is  gen- 
erally held  that  it  is  equivalent  to  an  indorse- 
ment and  hence  that  it  cots  off  equities.'' 

The  text-writer  in  that  connection  notes 
further  discordance  in  the  decisions  In  a  few 
states.  The  very  great  majority  of  the  prec- 
edents, however,  is  to  the  effect  that  a  man 
who  writes  his  name  on  the  back  of  a  nego- 
tiable instrument  Is  an  Indorser,  and  that  he 
may  enlarge  his  liability  or  restrict  It  with- 
out destroying  his  character  as  an  Indorser. 

We  note.  In  passing,  that  there  is  no  ef- 
fort made  to  set  up  any  defense  as  against 
the  original  holder  of  the  note.  In  another 
form  the  queetlcm  for  discussion  is  whether 
title  passed  to  the  plaintiff  irrespective  of 
whether  or  not  the  note  would  be  subject  to 
defenses  as  against  the  original  holder.  The 
leading  case  cited  against  the  doctrine  that  a 
writing  of  this  kind  on  the  bade  of  a  note  is 
a  contract  of  Indorsement  is  Central  Trust 
Co.  V.  Wyandotte  First  National  Bank,  101 
n.  S.  68,  25  U  Ed.  876.  The  bank,  wishing  to 
establish  credit  with  the  Oook  County  Nation- 
al Bank  in  Chicago,  gave  to  the  latter  bank  its 
note  for  $5,000,  with  an  agreement  not  ex- 
pressed in  the  note,  that  the  Cook  County 
Bank  should  retain  possession  of  the  note 
and  not  negotiate  it,  and  that  the  Wyandotte 
Bank  should  receive  on  the  note  only  $1,000, 
leaving  the  balance  of  $1,000  to  Its  credit  in 
the  Cook  County  Bank.  Aftwwards,  in  some 
transaction  the  Wyandotte  Bank  placed  an 
additional  sum  of  $868  to  its  credit  with  the 
Oook  County  Bank,  wi^fc^^g  a  total  due  to 
the  Wyandotte  Bank  of  $4368,  In  the  handa 
of  the  CodE  County  Bank.  Oontrary  to  its 
agreentent,  the  -latter  bank  negotiated  file 
$5,000  note  to  a  New  Tork  concern,  and  It 
finally  came  Into  the  hands  of  the  Coitral 
Trust  Company  as  receivw  of  the  New  Twk 
Instltation.  At  this  stage  the  Wtraadotte 
Bank  bnmSht  suit  against  the  trasMbon^any 
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to  compel  It  to  smrendw  and  cancel  the 
$S,000  note  and  return  certain  collateral 
pledged  wltb  it,  upcna  payment  by  tbe  Wyan- 
dotte Bank  of  $182,  being  the  differaioe  be- 
tween the  amoimt  to  Ita  credtt  wlflt  title  Cook 
County  Bulk,  tbe  original  Enyee,  and  the 
$6,000  fUffwUeb  the  note  was  given.  Tbein- 
doraonent  on  the  bade  of  the  note  by  tbB 
Oook  Gotmty  "Bask  was  am  follows: 

"For  Taltie  rcceWed.  we  hereby  guarantee 
the  payment  of  the  within  note  at  maturity  or 
at  any  time  thereafter,  with  interest  at  10% 
per  annmn  nntQ  paid,  and  agree  to  pay  all 
coats  and  exptnaes  incurred  or  paid  in  collect- 
ing the  same.  B.  F.  Allen,  President.** 

The  decree  of  the  court  was  that,  upon 
payment  by  the  maker  of  the  note,  the  Wyan- 
dotte Bank,  of  |1S2  to  the  defendant  receiv- 
er, the  latter  should  surrender  the  note  and 
collateral.  The  effect  of  this  decree  was  that 
the  title  passed,  but  left  the  note  subject  to 
prior  defenses  against  the  original  holder,  on 
the  ground  that  tbe  writing  on  the  back  of 
the  note  was  not  an  Indorsement,  and  not  in- 
tended as  ancb.  That  case  is  not  an  anthor- 
1^  against  the  passli^  of  title  by  sudi  an  In- 
dorsement ;  it  is  only  to  the  effect  that  sacb  a 
guaranty  does  not  cat  off  prior  defenses. 

A  leading  case  on  the  other  side  of  the 
question  Is  Hendrlx  v,  Bauhard,  138  Ga.  473, 
75  S.  E.  58£^  43  L.  B.  A.  (N.  8.)  1028,  Ann. 
Gas.  1913D,  688,  whidi  holds  that  a  payee, 
Indorsing  a  guaranty  on  tbe  note  ftw  the  pur- 
pose of  negotiating  the  sanfe,  Incomes  an 
Jndoraer  with  enlarged  liability.  In  Bald- 
win Fertilizer  Col  v.  Carmlchael,  116  Oa.  762, 
46  8.  B.  1002,  it  was  held  fliat,  where  a  pay- 
ee writes  on  the  back  of  a  note  %  transfte  of 
the  same  to  a  spedfled  indorsee,  cooided  with 
his  guaranty  of  payment,  he  Is  to  be  held  as 
an  indorsor.  It  is  stated  in  Voss  v.  Chamber- 
lain, 139  Iowa,  569,  117  N.  W.  269.  19  L.  R. 
A.  (N.  S.)  106, 130  Am.  St.  Rep.  331,  that— 

"The  indorsemeDt  by  the  payee  of  a  note,  of 
his  name  under  a  guaranty  of  payment,  com- 
bined with  a  waiver  of  demand,  notice,  and 
protest,  constitates  a  blank  indoraement,  so 
as  to  pass  title  to  one  who  takes  the  paper  in 
dae  course  for  value." 

In  Eello^  V.  Douglas  County  Bank,  68 
Kan.  48,  48  Pac.  687,  62  Am.  St  Repi  696,  the 
hoMlng  was  to  the  effect  that  such  a  writing 
on  the  baA  of  the  nota  is  both  an  Indorse- 
moit  and  a  guaranty,  and  hence  passes  tt» 
title  thereta  ^Die  conrt  said: 

"The  guaranty  itself  would  be  senseless  and 
wholly  inoperative,  unless  the  note  was  trans- 
ferred 19^  the  payee  to  a  third  party," 

In  First  National  Bank  ot  Durand  t.  Shaw, 
167  Mich.  192.  121  N.  W.  809,  188  Am.  St. 
Bep.  342,  the  court  said: 

"A  guaranty  of  payment  indorsed  upon  a 
promissory  note  is  equivalent  to  an  i^orse- 
ment  wfthln  the  msanhig  of  the  law  merdiant." 


In  Dunham  v.  Peterson*  S  M.  D.  414,  67 
N.  W.  20S,  86  R.  A.  2S2,  67  Am.  Dec  656, 
tile  court,  speaking  Mr.  Jjutien  OorUss, 
says: 

"One  who  is  payee  or  is  the  bolder  of  ne- 
gotiable paper,  and  writes  above  his  indorse- 
ment the  contract  of  guaran^  of  payment,  is 
an  ladorser  with  enlarged  liabilitr.  It  is  on 
this  ground  ihat  the  decisions  rest  which  hold 
that  sach  a  transfer  of  a  negotiable  instru- 
ment is  an  indorsement  of  It,  within  the  par- 
view  of  the  rule  whidi  sliields  a  bbna  fide  in- 
dorsee against  defenses  good  between  the 
original  parties  [citing  many  aathoritieB}. 
*  *  *  In  our  jadgment,  this  mooted  ques- 
tion, whether  tiie  fact  that,  in  addition  to  In- 
dorsing the  paper,  the  person  who  negotiates 
it  writes  alMve  Us  Indorsement  a  special  con- 
tract, tabes  from  the  act  of  Indorsing  the  legal 
character  of  an  indorsement  of  the  instru- 
ment, was  intended  to  be  put  at  rest  in  this 
state  by  section  4868,  Rev.  Codes.  This  sec- 
tion provides  as  follows:  'One  who  writes  his 
name  upon  a  negotiable  instmment,  otherwise 
Uian  as  a  maker  or  acceptor,  and  delivers  it 
with  his  name  thcrecn  to  snotiier  person,  is 
called  an  indorser,  and  his  act  Is  called  in- 
dorsement.' It  win  not  do  to  assert  that  this 
section  was  passed  to  settle  tiie  question 
whether  one  out  of  the  chain  of  title  who  in- 
dorses negotiable  paper  before  delivering  it  to 
the  payee,  to  give  it  credit,  is  liable  as  indors- 
er or  goarantor  or  as  joint  maker.  Section 
4877,  Id.,  spedficslly  relates  to  the  subject. 
It  dedares  l^t  'one  who  indorses  a  negotiable 
Instnunent  before  It  Is  delivered  to  the  payee 
Is  Uable  to  the  payee  thereon  as  an  indorser.' 
Tbe  <Hi^  other  purpose  it  eonld  be  enscted  for, 
unless  we  assume  It  to  be  a  porposeless  en- 
actment, was  to  declare  that  the  act  of  writiag 
his  name  upon  negotiable  paper  b7  the  holder 
thereof,  as  part  of  tbe  negotiation  thereof  to 
a  third  perSoo,  should  be  an  indorsement,  de- 
spite tlie  fact  that,  In  connection  with  the  act 
of  Indorsement,  tiie  fndorsw  has,  by  special 
contract,  restricted  or  enlarged  his  liability 
as  indorser.  We  think  this  section  is  limited 
to  tbe  indorsement  by  the  holder  of  the  paper 
as  part  of  the  act  of  negotiation  thereof. 
When  these  facts  exist,  the  mere  writing  of 
a  special  contract  above  his  name  will  not  af- 
fect the  character  of  his  act  as  an  indorse- 
ment.  It  is  an  Indorsement,  nevertheless." 

The  opinloif  quotes  with  approval  this  ex- 
cerpt from  Brown  v.  Ourtlss,  2  N.  T.  226: 

"The  direct  engagement  of  the  Indorser  ai 
a  negotiable  note,  and  of  tbe  guarantor  of  the 
payment  of  a  note,  whether  negotiable  or  not, 
is  the  same.  Both  undertake  that  tbe  maker 
will  pay  the  amount  when  it  shall  become  due. 
If  there  is  a  failure  in  such  payment,  both  con- 
tracts sre  broken.  Ordlnarl^,  upon  the  breach 
of  a  contract,  the  psrty  bound  for  ita  per- 
formance immediately  becomes  liable  for  tiie 
consequent  damages.  In  the  case  of  tbe  in- 
dorser of  a  negotiable  promissory  note,  how- 
ever, the  liability  does  not  become  absolute, 
unless  due  notice  of  nonpayment  is  given  to 
the  party  whom  it  ts  intended  to  charge.  This 
is  not  becnase  the  indorser  has  thus  stipulated 
in  terms,  but  it  is  a  condition  ann«ed  by  tiis 
rules  of  the  commeidal  law.  In  tite  oase  ef  a 
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suarastor  there  Is  cothing  to  exempt  Urn 
from  the  ordinary  liability  of  parties  who  hare 
broken  their  contracts,  which  is  direct,  and 
not  conditional.  No  condition  reqairing  notice 
of  DOQpayment  Is  inserted  in  the  contract,  nor 
is  any  inferred  by  any  role  of  law." 

In  Blfdu  C^ty  BanUng  Co.  t.  Z^cb,  S7 
mun.  487 1  BD  N.  W.  S44.  there  was  writtm  on 
the  back  of  tbe  note  the  following: 

"Pay  the  "BSlgin  City  Bankinf  Company.  D. 
Dnnham.  Payment  guaranteed.  D,  Dni^iam.'* 

Dunham  was  tbe  original  payee  of  the 
note.  The  holding  In  that  case  was  to  the 
^ect  that,  whether  there  wai  one  contract 
or  two  written  on  the  back  <a  the  note,  an'in- 
dorsement  was  the  resnlt  Tbe  fact  that 
Dunham  enlai^ed  his  Uabllity  beyond  that 
of  an  indorser  by  guaranteeing  payment  did 
not  affect  tbe  character  of  bla  Indorsement. 
In  Mangold  A  Glandt  Bank  t.  Utterback,  64 
Okl.  605.  160  Pac.  TIB,  L.  a  A.  1817B,  364. 
the  Indorsement  signed  by  tbe  payee  was  In 
this  langnage:  "Payment  guaranteed.  Pro- 
test waiTed."  And  the  court  held  that  the 
purchaser  was  an  Indorsee  protected  i^lnst 
prior  defenses.  This  excerpt  is  taken  from 
the  body  of  the  opinion: 

"There  is  no  contention  bat  that  in  the  case 
at  bar  the  [defendant]  is  at  least  a  gnarootor. 
Tf  he  be  a  gaarantor  only,  then  be  is  not  en- 
titled to  the  legal  rights  of  an  indorser  to  be 
served  with  notice  of  nonpayment.  Yet  we 
find  written  upon  the  baclt  of  the  inetrnment  in 
controversy  tbe  very  significant  words,  "Pro- 
test waived.'  Why  waive  a  right  that  the  party 
did  not  have?  It  must  be  presumed  that  tbe 
parties  did  not  intend  to  do  a  useless  and  un- 
necessary act,  when  those  words  were  written 
upon  the  back  of  tbe  fnstmment,  and  tbe  rea- 
sonable construction  is  that  by  the  entire  In- 
dorsement he  became  an  Indorser  with  the  en- 
larged liability  of  being  legally  held  to  pay- 
ment without  notice  of  the  dishonor  of  the 
note.  Furtber,  no  one  can  fairly  say  that  tbe 
intention  of  tbe  [defendant]  not  to  be  bound 
ia  clearly  indicated  from  the  words  written 
upon  the  back  of  tbe  Instrument  in  contro- 
versy; In  fact,  tbe  indication  points  the  other 
way." 

See,  also,  Mullen  v.  Jones,  102  Minn.  72, 
112  N.  W.  1048;  Pollard  v,  Hoff.  44  Neb.  892, 
63  N.  W.  58;  Buck  v.  Davenport  Savings 
Bank,  29  Neb.  407,  45  N.  W.  778,  26  Am.  St. 
Rep.  892;  McNary  v.  Farmers'  National 
Bank,  33  Okl.  1,  124  Pac.  286,  41  L.  R.  A.  (N. 
S.)  1009.  Ann.  Cas.  1914B,  248;  Partridge  v. 
Davis.  20  Vt.  499 ;  Donnerberg  v.  Oppenhelm- 
er,  15  Wash.  290,  46  Pac.  254;  National  Ex- 
change Bank  v.  McElflsh  Clay  Mfg.  Co.,  48 
W.  Va.  406,  37  S.  E;.  641;  Robinson  v.  Lair, 
31  Iowa,  9;  Baskin  v.  Crews,  66  Mo.  App. 
22;  First  National  Bank  v.  Cummings,  171 
Pac.  862,  L.  H.  A.  1918D,  1099. 

It  would  seem  that  the  part  of  the  Indorse- 
ment, "Notice  of  protest  waived,"  Is  negli- 
gible, because  in  section  7010,  Or.  L.,  it  Is 
Mid  that  protest  Is  not  required,  except  In . 


I  case  of  foreign  bills  of  exchange.  In  view  <tf 
this  enactment  it  la  not  apparent  how  the 
rights  of  a  par^  can  be  affected  favorably  fnr 
adversely,  or  at  all,  by  tbe  waiver  of  notice 
of  something  which  Is  not  required.  Beally, 
it  appears  thafthe  only  effectual  part  of  the 
writing  la  couched  in  Hie  words,  "Payment 
guaranteed."  It  is  clear  fMim  the  pleadings 
that  tbe  payee  intended  to  effect  a  n^tla- 
tlon  of  the  Instrument;  that  Is,  to  pass  the 
title  from  himself  to  a  new  holder.  Indeed, 
he  admits  that  he  transferred  the  not&  To 
whom  be  does  not  say,  but  the  avermoit  of 
tbB  complaint  Is  that  he  transferred  it  to  tb» 
plaintiff.  In  brief,  in  our  Judgmmt,  the  con- 
plaint  is  sufficient  to  aUow  the  plaintiff  to 
prove  that  tbe  defendant  signed  the  Indorse- 
ment Tbe  language  thereof  does  not  limit, 
but,  at  the  contrary,  expands,  his  llabUltT' 
Into  ft  condition  where  be  is  not  entitled  to 
notice  of  nonpayment  or  of  demand  on  the 
maker  for  payment 

[3]  If  tbe  plaintiff  can  prove,  as  we  think 
be  has  a  right  to  under  the  pleadings,  that 
the  defendant  Schlffman  signed  the  quoted 
Indorsement  on  the  back  of  tbe  notes,  we  have 
a  situation  where  he  assumed  to  pay  the 
notes  as  an  Indorser  who  has  waived  demand 
and  notice  of  ncMipayment  Granting  that  he 
guarantees  payment  of  the  notes.  In  the  lan- 
guage of  Deisman  v.  Friedlander,  40  Or.  33, 
35,  66  Pac.  207: 

"Primarily,  it  may  be  stated  as  a  legal  prop- 
osition, sustained  and  established  by  the  very 
great  weight  of  judicial  opinion,  that  a  guaran- 
ty of  the  payment  of  a  note  or  other  obliga- 
tion is  an  absolute  undertaking  to  pay  it  when 
due,  and  that  no  demand  or  notice  of  nonpay- 
ment is  necessary  or  requlrite  to  fix  tiie  liabil- 
ity of  the  guarantor"— dtinf  mmerons  antiior- 
ities. 

It  is  not  an  Instance  where  a  stranger  to 
the  instrument  guarantees  its  payment, 
which  would  be  a  collateral  undertaking.  It 
ia  a  case  of  a  payee,  an  actual  party  to  the 
note,  assuming  a  position  In  negotiating  the 
same  whereby  he  waives  all  further  action 
on  the  part  of  the  holder  In  fixing  the  liabil- 
ity of  htm  who  Includes  a  guaranty  in  his 
Indorsement. 

[4]  The  plaintiff  has  stated  a  case,  which. 
If  be  proves,  he  Is  entitled  to  recover  from 
Schlffman  the  amount  due  on  the  notes.  The 
execution  of  the  Indorsement  ts  denied.  Sig- 
natures do  not  prove  themselves,  and  it  Is 
incumbent  upon  the  plaintiff,  In  the  face  of 
the  traverse  of  his  complaint,  to  offer  evi- 
dence of  the  genuineness  ol  Schlffman's  in- 
dorsement, if  in  fact  the  latter  signed  the 
same.  Of  course,  we  have  considered  the 
pleadings  as  they  now  stand.  The  complaint 
does  not  state  whether  the  transfer  of  the 
notes  was  effected  before  or  after  maturity, 
or  whether  tbe  present  plaintiff  took  than 
without  notice  of  defenses  against  them,  so 
as  to  exclude  such  defenses.  Neither  does  tbe 
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answer  preteod  to  set  up  any  defense,  except 
denial  of  the  n^otiatlon  otn^e  note  in  a 
manner  to  make  the  answ^ttg  defendant 
liable.  In  brief,  with  the  pleadings  in  their 
present  state,  the  plaintiff  Is  entitled  to  prove 
that  Schlffman  signed  the  writing  allied  to 
be  on  the  back  of  the  note. 

The  Judgment  of  the  drcolt  court  Is  re- 
veneAt  and  the  canse  remanded  for  further 
proceedings  not  inconslstmt  herewith. 

On  Rehearing. 

[5]  As  grounds  for  rehearing,  the  plaintiff 
urges  that^  becanse  the  notes  sued  upon  and 
the  Indorsements  thereon  were  not  before  us, 
as  stated  In  the  former  i^lnlon,  we  could  not 
review  the  ruling  on  the  motion  for  nonsuit. 
Avoided  to  the  bill  of  ezoeiptloiis  is  the  fol- 
lowing certlflcate.  signed  by  the  trial  Judge 
and  dated  Septembw  20,  1920: 

"The  foregoing  bill  of  exceptions,  Indndlng 
the  attached  transcript  of  testimony  takm  In 
the  trial  of  the  above  caiiae,  having  been  ten- 
dered by  the  defendant  Scbiffman,  the  same  U 
hardly  settled  and  allowed  as  a  full  and  com- 
ptete  transcript  of  the  proceedings  bad  on  the 
trial  of  said  cause,  and  of  all  the  testimony 
taken  with  the  objectioos  and  exceptions  taken 
and  allowed  by  the  court  at  that  tSmt." 

According  to  the  body  of  the  bill,  the  only 
testimony  was  that  of  the  plaintiff  himself 
and  the  notes  sued  upon,  which  with  the  In- 
dorsements thereon  were  offered  in  evidence 
by  the  ptolutlff.  For  the  purposes  of  this 
opinion  It  may  be  conceded,  as  plaintiff's 
counsel  Intimates  In  argument,  that  on  the 
back  of  each  of  the  notes  was  the  name 
"Solon  Schlffman,"  and  the  words  "Notice  of 
protest  waived  and  payment  guaranteed." 
The  record,  however,  is  utterly  devoid  ot  any 
testimtHiy  about  whether  the  name  was  sign- 
ed  by  or  on  behalf  of  Sdilfft»an. 

In  his  brief  on  petition  for  rehearing  the 
contention  of  the  plaintiff  is  thus  stated: 

"These  two  notes  in  evidence,  tt^ether  with 
the  indorsements  thereon,  would  at  least  tend  to 
establish  the  genuineness  of  the  Schlffman  sig- 
nature. This  is  especially  true  in  view  of  the 
fact  that  Schttfman  admits  in  his  answer  the 
'transter*  of  the  notes  and  this  indorsement  of 
SchlibDan  on  the  back  of  the  notes  shows  that 
this  transfer  was  made  by  such  indorsement, 
and  not  otherwise,  and  that  such  indorsement 
and  transfer  is  followed  by  Schiffman's  signa- 
ture." 

As  shown  1^  ti»  bill  ot  exceptions,  the  ob- 
jection nrgsd  by  comisel  for  the  deftmdant 
Schlffman,  nptm  which  his  motion  for  nan- 
nit  was  based,  concluded  with  this  language, 
speaking  of  the  amended  complaint: 

"It  does  not  show  that  the  indorsement  was 
dgned  by  Mr.  Schiffman  or  any  one.  The  in- 
dorsement is  set  out,  and  it  does  not  indnde 
the  signature  of  the  defendant  Schiffman." 

All  that  the  answering  defendant  admitted 
was  that  he  treoaferred  the  note.  The  mere 


[transfer  may  be  accomplished  without  in- 
dorsement In  ernch,  case  the  transferee  takes 
the  title  of  the  transferor,  and  In  addltlcm 
thereto  acquires  a  right  to  have  the  Indorse- 
ment of  the  transferor.  Section  7841,  'Or. 
L.  It  Is  quite  consistent  with  the  pleadings 
In  the  present  instance  that  the  transfer  was 
made  without  indorsement;  that  Is,  without 
the  signature  of  Scbiffman.  That  Is  all  that 
Is  admitted  by  the  answer.  It  Is  true,  the 
indorsee  has  a  right  to  the  Indorsement  of 
the  transferor,  mils,  however,  cannot  be 
enforced  In  an  action  at  law.  It  is  only  by 
a  proceeding  In  equity  that  the  actual  In- 
dorsement of  the  transferor  can  be  secured. 
Simpson  V.  First  National  Bank,  W  Or.  147, 
18S  Pac.  913.  On  the  face  of  the  pleadings, 
therefore,  we  have  the  dilemma:  If  Schlff- 
man did  not  sign  the  iodorsment,  be  is  not 
liable,  because  his  name  Is  not  upon  the  note. 
Section  7810,  Or.  L.  On  the  other  band,  If 
he  merely  Indorsed  It  In  blank  without  the 
words  quoted  in  the  amended  c(Mn[Aalnt, 
"Payment  guaranteed,"  which.  Is  all  the  In- 
dorsement that  could  be  compelled  in  the  ab- 
sence of  additional  agreement,  he  would  not 
be  liable  under  the  complaint,  because  there 
Is  no  allegation  of  presentment  and  notice  of 
nonpayment.  If  the  plaintiff  relies  on  the 
mere  transfer  of  the  note  without  Indorse- 
ment, which  is  all  the  answer  admits,  he 
must  fall  In  this  action,  because  tmly  In  equi- 
ty can  he  compel  the  transferor  to  make  the 
indorsement. 

'What  we  endeavored  to  point  out  in  the 
former  oplnloct  was,  that  the  plaintiff  is  en- 
titled to  prove  lhat  Sdiiflman  actually  sign- 
ed the  Indorsement,  and  that,  if  that  could 
be  proved,  the  oomj^lnt  contained  enough 
to  hold  him  without  any  allegation  or  proof 
of  presentmoit  and  notice  of  nonpayment  of 
the  note.  But  these  avennaata  of  the  com- 
plaint are  traversed  by  the  answer.  In  oth- 
er words,  while  admitting  transfer  of  the 
note,  which  is  possible  without  Indorsemoit, 
Schiffman  dailes  Indorsing  the  note.  This 
puts  the  plaintiff  on  proof  of  bis  allegation, 
and  he.must  establish  by  the  testlmtmy,  not 
only  that  Sdilfftnan's  name  is  <m  the  note, 
but  that  it  la  genuine  signature  as  an  In- 
dorser  In  the  enlarged  form  Indicated. 

In  Sears  r.  Daly,  43  Or.  346,  73  Paa  6, 
the  name  of  the  defendant  Pfaya  Daly  ap- 
peared appended  to  the  note  sued  upon,  in 
form  as  a  signature.  It  was  c(mtended  there, 
as  here,  that  the  fact  that  the  name  appeared 
there  gave  color  to  the  presumption  that  It 
was  rightfully  there,  and  as  her  signature; 
but  the  court  held  to  the  ccmtrary,  and  con- 
cluded that  such  a  presumption  did  not  at- 
tach, and  that  there  must  be  some  proof  that 
the  defendant  signed  the  note.  This  doctrine 
was  also  followed  In  Long  t.  Hoedle,  60  Or, 
377,  119  Pac.  484. 

The  deduction  Is  that,  even  U  the  notes 
set  out  In  the  complaint  had  been  appended 
to  tike  blU  ot  vxeepUma  and  the  name  of 
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Schiffman  had  appeared  on  the  bade  of  them, 
the  teetliDony  would  not  hare  been  sufficient 
to  prove  his  signature;  Thia  OHitentlon  was 
directly  raised  at  the  trial,  according  to  the 
bill  of  exceptions,  and  its  solution  cannot  be 
avoided.  As  pointed  out  in  the  former  opin- 
ion, if  SchiflTman  really  signed  the  indorse- 
ment, "Payment  guaranteed,"  thus  enlarging 
the  liability  of  an  Indorser  in  blank,  the  plain- 
tiff would  be  entitled  to  recovCT  from  him 
without  alleging  or  proving  presentment  and 
notice  of  nonpayment.  But  ,  the  mere  fact 
that  his  name  am)ears  written  on  the  back  of 
the  notes  is  not  proof  that  he  wrote  it  there. 
The  petitioa  for  rehearing  Is  dmled. 


R08TAD  V.  PORTLAND  BY,  LIGHT  4 
POWER  CO. 

(Sapremt  Gonrt  of  OregoiL    Oct  U,  1021,) 

U  Carrier*  «3>3I4(2)-A  oenplalnt  for  lajo- 
rlee  to  pasMager  boarilii  atreet  ear  held 

sufficient. 

Id  an  action  for  injury  to  a  passenger  aus- 
tained  while  boarding  a  street  car,  the  com- 
plaint alleging  that  "while  plaintiff  was  boarding 
one  of  said  cars  defendant  carelessly  and  negli- 
gently started  the  same,  and  as  a  (Qrect  and 
proximate  result  of  said  n^Ugent  act  of  de- 
fendant plaintiff  was  thrown  under  -the  wheels 
of  said  car,"  sustaining  specified  Injuries,  held 
snfildent  on  motion  for  nonsuit  to  charge  neg- 
ligence* as  against  objection  that  it  does  not 
show  facts  sufficient  to  chaige  defendant,  end 
that  it  was  a  mere  coaclnsion  to  say  that  tiie 
car  was  started  negligently. 

2.  Carriers  ^320(9)— Fact  of  aocldeet  to  paa- 
aenger  boardlag  oar  dalmml  to  have  beea  pre- 
maturely started  held  satRoleBt  to  take  ease 

to  Jury. 

In  an  action  for  injury  to  passenger  sus- 
tained while  boarding  a  street  car,  claimed  to 
have  been  prematurely  started,  the  fact  of  the 
accident  held  sufficient,  on  motion  for  nonsuit, 
to  take  the  caae  to  the  jury  on  the  question  of 
whether  the  car  employees  were  at  fault 

3.  Carriers  «=9245— Complalat  held  to  shew  r*- 
latiORshlp  of  passenger  and  earrier. 

Complaint  alleging  that  plaintiff  was  injured 
while  boarding  one  of  defendant's  street  cars 
which  had  stopped  to  take  on  passengers,  as  a 
result  ol  defendant's  negligence  in  starting  the 
ear,  without  directly  alleging  plaintiff  was  a 
passenger  and  defendant  a  common  carrier,  held 
aufficient  on  motion  for  nonsuit  to  show  the  re- 
lationship of  passenger  and  carrier. 

4.  Appeal  and  error  ♦=>237(l)— Mlsooidaot  of 
eouMri  la  amnmeBt  to  jury  bold  not  gronnd 
for  reversal  In  absence  of  raqneet  lor  farther 
ootion  by  ooarL 

In  action  agsinst  street  railway  for  Inju- 
riea  to  passenger,  misconduct  of  plaintifTs  eoun- 
•el  in  stating,  during  argument  to  jury  without 
evidence  thereof,  tliat  the  railway  company's 
surgeons  had  neglected  the  passenger  and  had 


improperly  cut  off  her  leg  and  arm,  Iteld  not 
ground  for  reijirfal,  where  court  sustained  ob- 
jection thereto^M^  directed  Jury  not  to  consider 
statement,  in  absence  of  request  for  additi<aial 
relief. 

&  Trial  «=»2I7— IttstraoHoa  dlnoUnfl  Jirars 
to  consider  their  OKperioMOO  U  nw  of  af- 
fairs  held  proper. 

In  an  action  in  which  Jurors  had  been  care- 
fully instructed  as  to  the  preponderance  of  the 
evidence,  contradictory  evidence,  presumption 
as  to  witness  speaking  the  truth,  and  as  to  the 
jurors  being  exdurive  Judges  of  the  credibili- 
ty of  wltnesaea,  inatmction  direetfaig  Jniy  to 
"bring  to  your  as^tanee  your  experience  aa 
men  of  affairs"  held  proper,  since  such  expe- 
rience may  be  considered  in  passing  on  credi- 
bility of  witnesses. 

6.  Trltl  •ssfti  ^'^mnf  persoial  knowledg*  of 
probative  faot  not  otastdorad  la  doolding  oue. 

Under  Or.  L.  {  868,  snbd.  1,  jurors  must 
act  with  legal  diacretion  and  In  subordination 
to  the  rules  of  evidence,  and  must  not  consider 
their  personal  knowledge  of  probative  facta  in 
dedfltig  the  ease. 

7.  Damagoa  «  10  Nt  rooovorable  for 

tal  anguish  alone. 

Mere  mental  anguiali,  unaccompanied  by 
physical  injuries,  is  not  ground  for  damagea. 

8.  Damages  «=5>50— Reeovarable  for  flioatal  an- 
gnish  dlreotly  caused  by  Injury. 

^lysically  Injured  person  may  recover  for 
ment^  anguish  which  is  the  direct  natural,  and 
proximate  resolt  of  the  injury. 

9.  Damages  «=»2I6(10)  —  Inttraotloa  w  to 
mental  anguish  approved. 

Instruction  allowing  recovery  for  physical 
I>ain  and  mental  anguish  which  plaintiff  "has 
endured,  or  wHl  In  the  future  be  obliged  to  en* 
dure,  an  as  a  direct  natural  and  pnudmate 
result  of  the  Injury,"  held  proper,  as  against  the 
objection  that  it  allowed  recovery  for  future 
mental  angtuah;  eoUateral  distress  not  being  ior 
eluded. 

Department  1. 

Appeal  from  arcolt  Conrt,  Unltnomah 
County ;  Robert  Tucker,  Judg& 

Action  by  Florence  Rostad,  a  minor,  by 
Celia  Rostad,  her  guardian  ad  litem,  against 
the  Portland  KaUway,  Light  dc  Power  Com- 
pany, a  corporation.  Judgmwt  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

a?he  d^endant  admittedly  oparatea  a  street 
railway  system  in  the  city  of  Portland,  part 
of  which  is  located  on  Bast  Fiftieth  atreet 
at  its  Intersection  with  Twenty-NlnOi  aTeiiii& 
The  plaintiff  sues  tm  damagea  for  Injnriea 
which  she  claims  to  hare  aostalned  wbUe 
boarding  defendant's  cars  at  t2iat  place  when 
and  where  they  had  been  stoiMwd  iiiHr  tlie  ra- 
coon of  passengera. 

The  charging  part  of  tibe  eomplafnt  Is  as 
follows: 

"That  on  or  about  the  30th  day  of  March, 
1920,  defendant  had  a  train  of  cars  stationed 
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ftt  said  Twent7>Miith  aTume  and  Blaat  IWietli 
atreet,  and  was  taking  on  a  number  of  passen- 
gers, and  while  plaintiff  was  boarding  one  of 
said  cars,  defen<^nt  carelessly  and  negligently 
started  the  eame,  and  as  a  direct  and  proxit- 
mate  result  of  said  negligent  act  of  defendant, 
plaintiff  was  thrown  under  the  wheels  of  said 
car,  injoring  and  bruising  her  body  and  tiijnr- 
ing  and  bruising  the  ligaments  and  tendons  of 
her  right  ankle  and  caasing  the  loas  of  her  left 
leg  and  left  arm,  and  fracturing  her  skull;  that 
the  shock  and  jar  incident  to,  and  in  connection 
-with,  said  injuries,  has  rendered  plaintiff  ex- 
tremely nervous;  that  all  of  said  injuries  have, 
and  will  continue  for  all  time  to  come,  caused 
plaintiff  to  suffer  great  physical  pain  and  men- 
tal angoirii,  and  that  said  Injoiies  are  perma- 
nent and  to  plaintUTs  damage  In  the  anm  of 

This  allegatiai  la  tnTersed  by  the  an- 
anr»,  witb  the  «xcq)tloiL  tbab  the  defendant 
admlta  tbe  plaintiff  met  witb  an  accident  on 
the  day  named. 

Tbe  new  matter  in  tbe  answer  charges 
cmtrUbutory  necHgence  on  tbe  part  of  the 
Idalntiff  in  ttaat  abe  attempted  to  board  a 
Bovlng  train  after  passenffers  bad  been  tak- 
en on  tbe  aame  and  the  train  bad  resnmed 
Ub  Journey.  This  la  traversed  by  the  rci>ly. 

The  plaintiff  had  Judgment,  and  tbe  de- 
fendant appeals. 

C.  R.  Pedi,  of  Portland  (Griffith,  Lelter 
it  Allen  and  F.  J.  Lonergan,  all  of  Pwtland, 
on  tbe  brief),  for  appellant 

Henry  E.  McGinn  and  W.  E.  Farrell,  both 
of  Portland  (Henry  E.  McGinn  and  Davis  & 
Farrell,  all  of  Portland,  on  the  brief),  for 
respondent. 

BUBNEnrr,  C.  J.  (after  stating  the  facts 
aa  above).  The  errors  assigned  which  have 
been  submitted  In  argument  ere:  First,  that 
the  court  overruled  tbe  defendant's  motion 
for  nonsait,  which  waa  based  uptm  the  pmp- 
ositiDn  that  the  complaint  fails  to  state  a 
cause  of  action  and  that  there  was  no  evl- 
dmce  leered  disclosing  any  octioaable  neg- 
ligence on  the  part  of  the  defendant  prox- 
imately causing  the  acddent  complained  of. 
The  second  contention  of  the  defendant  is 
based  on  misconduct  at  counsel  for  the  plain- 
tiff In  arguing  the  case  to  the  Jury,  and  the 
ruling  of  tbe  court  thereupon.  A  third  com< 
plaint  about  the  rulings  of  the  trial  court  is 
predicated  upon  the  following  instruction 
given  to  the  Jury: 

"Now,  gentlemen  of  tbe  Jury,  yon  have  beard 
all  the  evidence,  and.  aa  stated  to  yon,  yon  will 
analyse  the  evidence,  you  will  bring  to  your  as- 
sistance your  experience  as  men  of  affairs,  and 
endeavor  to  ascertain  where  the  troth  is  in 
this  controversy.  In  case  you  should  arrive  at 
a  verdict  or  find  in  favor  of  the  plaint,  it 
will  then  be  your  duty  to  approach  the  question 
of  damages." 

Finally,  It  Is  daimed  that  tbe  court  was 
wrong  In  giving  the  following  insbructicm: 


"It  yea  find  for  the  plafaitifl  in  tUa  case,  yon 
will  assess  an  award  to  her  by  your  verdict 
snch  sum  of  money  as  wUl  fairly,  Just^,  and 
fully  compensate  her  for  the  Injury  which  you 
will  find  from  the  evidence  she  has  sustained, 
for  the  physical  pain  and  mental  angaish,  if 
any,  she  has  endured,  or  will  In  tbe  future  be 
obliged  to  endure,  all  as  a  direct,  natural,  and 
proximate  result  of  the  injury,  not  exceeding 
the  amount  demanded  in  the  complaint." 

[1,  2]  As  to  the  sufficiency  of  the  coDU>laInt, 
tbe  contention  Is  that  merely  starting  the 
car,  although  it  Is  said  bo  have  been  done 
carelessly  and  n^llgraitly,  dora  not  show 
facts  sufficloit  to  charge  tbe  defendant.  Tbe 
argument  Is  that  starting  a  car  Is  o'be  of 
the  commonest  acts  In  tbe  management  of  a 
street  railway  system,  Innocent  In  Itself,  and 
that  It  Is  a  mere  ccmcluslon  to  say  that  it 
was  done  -negligently.  Talcing  tbe  wtude  lan- 
guage ot  the  allegati<m  together,  however, 
we  learn  that  this  haimtcaied  while  the  plain- 
tiff was  boarding  one  of  the  cars,  and  fur- 
ther that— 

"As  a  direct  and  proxhnate  result  <A  said 
negligent  act  of  defendant,  plaintiff  was  thrown 
under  the  wheela  of  aaid.  ear." 

!ntlB  allegatiok  was  not  attached  by  de- 
murrer, nor  even  yet  by  a  motion  tox  a  new 
trial.  It  is  held  in  Bobbitt  v.  St  Louis 
United  Bys.  Co.,  160  Mo.  App.  424,  1S8  8. 
W.  70,  that  an  allegation  wu  sufficient 
which  stated  that — 

The  defendant  "nefl^gently,  suddenly  and  vio- 
lently started  said  car,  •  •  •  thereby  caus- 
ing plaintiff  to  be  Jerked,  Jarred  and  thrown 
from  said  ear  to  the  street" 

And  In  Galveston,  etc.,  B.  B.  Oo.  v.  Tboms- 
berry  (Tex.)  17  S.  W.  621,  it  was  held  nob 
necessary  to  allege  a  danger  to  the  plaintiff 
and  the  dtfendant's  knowledge  thereof  if 
facts  are  stated  from  which  that  conclusion 
may  be  drawn.  Also,  In  Chicago  City  By. 
Co.  V.  Morse,  98  HI.  App.  662,  the  principle 
was  enunciated  thab  the  baK>enlng  of  an 
accident  on  account  of  the  management  of 
a  car  under  the  control  of  the  defendant 
raised  a  presumption  of  negligence.  In  otiier 
words,  a  case  is  here  presented  In  which 
an  appliance  under  tbe  control  and  manage- 
ment of  the  defendant  inflicts  an  injury  upon 
tbe  plaintiff.  Where  the  appliance  Is  proper- 
ly operated,  tbe  ordinary  result  is  the  safety 
of  the  passenger,  and  hence  when  an  acddent 
occurs,  It  Is  sufficient  to  go  to  tbe  Jury  as 
tending  to  show  the  fault  of  tbe  one  in 
charge  of  the  appliance. 

[3]  But  it  is  contended  that  there  is  noth- 
ing to  show  that  the  plaintiff  was  a  pas- 
senger. Indeed,  it  is  not  so  directly  said  in 
the  complaint,  but  after  verdict  we  may  de- 
duce from  tbe  facts  stated  the  concIusi<m 
that  the  plaintiff  was  a  passenger.  Con- 
fessedly tbe  defendant  was  operating  a  street 
railway,  ^le  allegation  was  that  it  had  a 


Digitized  by 


186  301  PACIFIC 

train  of  cars  statioDed  at  a  certain  point 
and  was  taking  oa  passengers.  This  con- 
stttntes  an  offer,  dedudble  from  circumstanc- 
es, of  course,  that  the  defendant  would  take 
as  passengers  all  those  who  accepted  the 
invltatlfm.  And  It  was  also  said  that  the 
plaintiff  was  "boarding  one  of  said  street 
cars."  This  Is  a  statement  of  an  act  on  the 
part  of  the  plaintiff  from  which  may  be 
drawn  the  conclusion  that  She  had  accepted 
the  offer  of  the  d^endant^  raising  the  con- 
tractual relation  of  carrier  and  passenger. 
The  testimony  presented  on  behalf  of  the 
plaintiff  was  that  She  ran  down  the  street 
and  grasped  the  handhold  at  the  entrance 
of  the  car.  Some  witnesses  say  she  was  tn 
the  act  of  putting  her  foot  oa  the  step,  while 
others  say  that  she  actually  did  so.  In 
Duchemin  t.  Boston  Elevated  By.  Co.,  186 
Mass.  853,  71  N.  £.  780^  66  L.  B.  A.  9S0,  104 
Am.  St  Bep.  580,  1  Ann.  Cas.  603,  it  was 
held  that  going  towards  a  car,  intending 
to  board  the  same,  does  not  make  one  a 
passenger,  but  when  the  car  is  stoi^ed  to 
receive  passengers  "any  perscm  actually 
taking  hold  of  the  car  and  beginning  to 
enter  it  is  a  passeng^."  This  is  ttie  doctrine 
taught  by  such  authorities,  as  Indianapolis, 
etc..  Bapld  Transit  Co.  t.  Walsh,  46  Ind. 
App.  42.  90  N.  m  138. 

The  question  as  to  the  sufficiency  of  the 
complaint  is  very  <dose.  For  Instance,  It  Is 
not)  directly  stated  that  the  detradant  was  a 
common  carrier  or  engaged  In  the  transpor- 
tation of  passengers,  or  that  the  plaintiff 
was  a  passenger.  Indeed,  it  Is  said  In  nam- 
ing T.  Metropolitan  Street  By.  Co.,  15T  Mo. 
477,  67  S.  W.  268,  Chat  an  allegation  that 
the  plaintiff  boarded  a  car  with  the  tntentiou 
of  becoming  a  passenger  la  not  equivalent 
to  the  statement  that  he  was  a  passenger. 
And  again,  it  was  said  in  Birmingham  By. 
it  Electric  Co.  t.  Mason,  1B7  Ala.  342,  34 
South.  207,  that  an  allei^tion  to  the  effect 
tiiat  "while  plaintiff  was  engaged  In  or  about 
becoming  a  i»issenger  on  said  car"  did  not 
^ow  that  the  plaintiff  was  a  passenger. 
After  verdict,  however,  the  case  may  be  set 
down  as  a  defective  statement  of  a  good 
cause  of  action. 

[4]  In  his  argument  to  tfae  Jury,  one  of 
plaintiff's  counsel  charged  tiiat  the  surgeons 
employed  by  the  defendant  had  n^lected 
the  plaintiff  and  that  they  had  cut  off  her 
leg  and  her  arm  and  did  not  do  It  properly. 
At  this  Juncture,  counsel  for  the  defendant 
objected  tio  the  remarks  of  counsri,  on  the 
ground  that  there  was  no  issue  on  that  p<dnt, 
and  that  there  was  no  charge  against  the 
company  holding  It  responsible  for  the  mal- 
practice of  Its  surgeons.  The  court  sus- 
tained the  objection  and  directed  the  Jury 
not  to  consider  the  statement*  whereupon  the 
defendant  saved  an  exception  to  tne  ruling 
of  the  court.  No  motion  was  made  to  set 
aside  Uie  verdict  or  to  withdraw  the  case 
from  the  Jury  and  award  a  new  trIaL  The 
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court  made  an  aroropriate  ruling  <m  tiie  de- 
fendant's objection.  If  the  dt^eudant  would 
seek  a  more  drastic  remedy  than  the  mere 
wlUidrawal  of  the  remarks  from  the  Jury 
with  an  Instruction  to  dlsr^;ard  thran,  he 
shmild  have  moved  the  court  for  additional 
relief,  such  as  dismissing  the  Jury  and  ordo^ 
Ing  a  retrial.  The  court  correctly  disposed 
of  the  objection,  and  If  anyOilng  more  was 
requisite  or  proper  to  be  don^  the  court  of 
original  Jurisdlcti(m  ahonld  hare  had  an 
portunlty  of  dtdng  It  In  other  words,  aa 
an  appelate  tribunal  we  cannot  award  any 
relief  whldi  was  not  a^ed  for  In  the  dr- 
cnlt  court,  and  whldi  was  within  its  poww 
to  grant  on  tlmdy  appUcati<m. 

The  next  asslgnmcait  presented  for  con- 
sideration is  thab  involved  in  ttie  Instracttcm 
of  the  court  directing  Uie  Jury  to  "bring  to 
your  assistance  your  experience  as  men  of 
affairs."  In  Northom  Supply  Co.  t.  Wan- 
gard,  123  Wis.  1.  17,  100  N.  W.  1066,  1072, 
107  Am.  St  Bep.  984,  9B3,  the  court  had  in- 
structed tbe  Jury  thus: 

"You  are  to  bring  your  own  knowledge  and 
experience  in  determining  what  the  evidence 
and  all  the  evidence  and  circumstances  submit- 
ted for  your  consideration  applicable  to  this 
question  really  establishes  and  means," 

This  Instruction  was  oondemned  in  title 
following  language: 

"Moreover  the  instruction,  so  far  as  It  per- 
mitted the  Jury  to  apply  to  the  matter  any 
special  knowledge  of  their  own,  was  erroneouB. 
That  is  according  to  elementary  principles." 

In  Burrows  v.  Delta  Transportation  Co., 
106  Mich.  582,  64  N.  W.  501,  29  L.  R.  A.  468, 
the  question  Involved  concerned  dnnfagetj 
from  a  fire  ascribed  to  sparks  coming  from 
the  smoke  stack  of  a  steamer  which  had  in 
it  a  screen.  The  fxntt  charged  the  Jury  as 
follows: 

"Now,  if  from  your  jadgment  and  experience 
and  knowledge,  or  better  understandfi^  of  the 
testimony,  you  can  Bay  that  there  were  lai^e 
sparks  that  ooght  to  have  been  arrested  by  the 
spark  catcher,  you  can  find  a  verdict  (or  the 
plaintiff;  otherwise,  you  will  find  that  there  is 
no  cause  of  action.  The  whole  right  to  recover 
depends  on  this  fire  happening,  being  occasioned 
by  sparks  that  would  have  been  chewed  by  this 
spark  arrester." 

The  appellate  court  hdd  this  was  error, 

saying: 

"This  charge  Is  a  direction  to  the  jury  that 
they  may  determine  the  qnestion  of  fact  in- 
volved as  to  whether  the  employment  of  a 
screen  upon  the  smoke  stack  would  have  pre- 
vented the  fire,  by  acting  on  their  own  judg- 
ment and  eipericnce  and  knowledge.  They 
Khould  have  been  directed  that  they  were  to  de- 
termine the  facts  in  the  case,  not  from  their 
judgment  or  experience  or  knowledge,  but 
from  the  testimony  given  by  the  witnesses  on 
the  trial  of  the  caae." 
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[I,  •]  niese  precedents  fairly  lUiutrate  the 
arsument  of  tbe  defeadant  against  the  cor- 
rectness of  the  Instmction.  The  great  weight 
of  autiborlty,  taowerer,  In  our  judgmwt,  is 
to  the  contrary.  Of  conrse.  Jurors  must  act 
vltb  lecal  discretkm  and  In  subordination 
to  tbe  rules  of  erldence.  Section  868,  subdlr. 
1,  Or.  *  Lh  The  personal  knowledge  oi  an.v 
Juror  conL-erning  any  probative  fact  Involved 
In  the  case  under  consideration  Is  not  to  be 
used  in  dedding  the  caae.  Such  a  Juror 
should  communicate  IiIb  Information  to  the 
coortv  and  If  he  Is  not  excused  from  service 
and  it  iB  deemed  proper  to  use  hla  cogniz- 
ance ot  sntA  a  foct  in  tbe  trial,  be  must  be 
sworn  as  a  witness  and  examined,  subject 
to  cross-examination  by  the  adverse  party, 
the  same  as  aigr  other  witness.  But  any 
Juror  must  consider  tbe  testimony  In  the 
light  ot  that  knowledge  and  experience  which 
Is  common  to  all  men.  Vor  instance,  It  is  a 
matter  of  commm  knowledge  that  a  bullet 
piercing  the  brain  of  a  human  being  will  In 
an  likelihood  prove  fatal.  It  is  common 
knowledge,  also,  ttiat  a  forest  tree  cut  nearly 
In  two  at  tbe  butt  win  fall,  if  a  high  wind 
blows  against  It  If  a  witness  should  tes- 
tify to  the  contrary  to  these  ordinary  phe- 
nomeiui,  the  common  knowledge  of  tiie  Juror 
derived  from  his  experience  in  such  matters 
would  naturally  compel  him  to  discredit  that 
nitneas.  Many  lUustraUons  might  be  given 
where  men  are  normally  and  legitimately  in- 
floenced  In  considering  testimony  by  their 
general  imowledge  and  experience.  Probably 
as  cl«ar  a  statement  of  the  true  doctrine  as 
can  be  found  is  that  contained  In  the  lan- 
guage of  Mr.  Justice  Hackn^  In  Jenney 
E!lectrlc  Co.  v.  Branhom,  145  lud.  S14,  41 
N.  E.  448,  33  L.  R.  A.  2KS.  The  court  there 
had  Instructed  the  jury  that — 

"You  may  also,  In  considering  whom  you  will 
OP  will  not  believe,  take  into  acconnt  your  ex- 
perience and  relations  among;  men." 


Treating  ot  this  Instruction,  the  court 
said: 

"By  this  it  is  claimed  the  jurors  were  advised 
tliat  it  was  proper  for  them  to  employ  any  of 
their  particular  experiences  and  relations  among 
men  out  of  court.  In  determining  the  rights  of 
tbe  parties.  It  is  argued  that  such  a  rule  would 
permit  tbe  disposition  of  a  cause  upon  the 
whims  of  jurors,  rather  than  upon  the  law  and 
the  evidence  as  they  were  learned  in  the  trial. 
Jurors  should  be,  and  as  a  rule  are,  selected 
because  of  their  extensive  experiences  among 
men.  The  school  of  experience  which  men  at- 
tend, in  tbeir  varied  relations  among  men,  im- 
parta  a  keenness  of  mental  vision  which  enables 
them  the  more  readily  to  see  the  motives  and 
to  judge  of  the  selfish  or  unselfish  interests 
of  men.  Tliis  education,  be  it  much  or  little, 
i«  a  part  of  the  juror,  and  should  not,  if  pos- 
sible, be  laid  aside  in  passiug  upon  the  induce- 
ments which  may  surround  a  witness  to  speak 
falsely.   It  ia  tlus  education  which,  to  a  great 


extent,  enables  a  juror  to  discover  In  the  fal- 
tering manner  or  the  downcast  eye  whether  the 

statement  of  the  witness  Is  made  in  modesty 
or  in  the  guilt  of  falsehood.  The  valoe  of  ex- 
perience ia  not  to  be  given  up  when  the  man 
becomes  a  juror  and  is  rCQuired  to  apply  the 
tests  of  credit  to  the  heart  and  mind  of  the 
witness;  but  whatever  qualifications  that  expe- 
rience gives  should  be  employed  to  the  end  tiiat 
the  whole  troth  may  be  known  and  acted  up- 
on." 


In  a  note  to  Solberg  v.  Bobbins  Lumtier 
Co..  147  Wis.  258,  133  N.  W.  28*  37  L.  R.  A. 
(N.  S.)  790,  793,  the  last-named  publication 
has  this  language,  supported  by  a'  long  list 
of  authorities: 

"Jurors  are  not  restricted  to  a  etmslderatitm 
of  facts  directly  proved,  nor  are  they  expected 
to  lay  aside  natters  of  common  knowledge,  or 
their  own  observation  and  experience  of  the  af- 
fairs of  life,  but,  on  the  contrary,  may  give  ef- 
fect to  such  inferences  as  common  knowledge 
or  their  personal  observation  and  experience 
may  reasonably  draw  from  the  facts  directly 
proved." 

nie  distinction  between  the  use  of  the 
Juror's  Judgmeit  and  experience  In  the  anal- 
ysis of  the  testim<Hiy  and  his  Imowledge 
of  some  probative  fact  is  pointed  out  In 
Ottawa  Oas  Ught,  etc.,  Co.  v.  Qraham,  28 
lU.  73.  81  Am.  Dec.  263.  See^  also,  Gray- 
aonla-Nadhvllle  Lumber  Oa  v.  OtrroU,  102 
Ark.  460,  144  S.  W.  519;  Sanford  T.  Gates, 
38  Kan.  40S,  16  Fac  807;  Horrlson  t.  State, 
42  Fla.  149,  28  South.  97;  Lafayette  Bridge 
Co.  V.  Olsen,  108  Fed.  886,  47  a  O.  A.  867. 
54  L.  R.  A.  33;  MarshaU  v.  State,  64  Fla. 
66,  44  South.  742 ;  Gnkovch  v.  Success  Mbiing 
Co.,  30  Idaho,  ess,  166  Pac.  567;  Falls  City 
V.  Sperry,  68  Neb.  420,  94  N.  W.  529,  4  Ann. 
Cas.  272;  People  v.  Turner,  265  111.  694,  107 
N.  E.  162,  Ann.  Cas.  1916A,  1062;  Neanow 
V.  Uttech,  .46  Wis.  681,  1  N.  W.  221;  Spring- 
field, etc.,  R.  B.  Co.  V.  Hoeftner,  175  lU.  634, 
51  N.  £1.  684;  Jacksonville,  etc,  Ry.  Oo.  v. 
Hooper,  160  U.  S.  614,  16  Sup.  Ot.  379,  40 
L  Bd.  B16;  Dunlop  v.  V.  S.,  166  U.  S,  486. 
17  Sup.  Ct  876,  41  L.  Ed.  799;  D'lsfaer  v. 
O'Brien,  99  Kan.  621.  162  Pa&  817,  U  B.  A. 
1917F,  610. 

The  Jurors  in  the  present  instance  were 
carefully  instructed  as  to  tbe  preponderance 
of  the  evideqce,  as  to  contradictory  evidence, 
as  to  their  being  the  exclusive  Judges  of  the 
credibility  of  the  witnesses,  as  to  the  pre- 
Bumptiion  that  every  witness  speaks  the 
truth,  and  the  like.  The  c<mtroverted  lu* 
structlon  was  but  an  amplification  of  tbe 
statutory  rule  that  the  Jurors  are  the  ex- 
clusive Judges  of  the  credibility  of  the  wit- 
nesses, but  that  they  must  act  with  legal 
discretion  and  in  subordination  to  the  rules 
of.  evidence.  By  the  process  indicated,  in 
tbe  'charge,  they  were  directed  to  analyze 
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the  evidence  and  to  determine  tbe  trutb  of 
the  matter  In  dispute.  It  Is  utterly  Impractl* 
cable  In  the  administration  of  courts  o£  Jas- 
tice  to  secure  a  juror  whose  mind  la  totally 
blank  as  to  guestloDs  involved  in  the  ordi- 
nary transacttons  ot  life.  TrierB  of  fact 
cannot,  in  the  nature  of  things,  be  divested 
of  goieral  knowledge  of  practical  affairs. 
The  court  cannot  do  otherwise  than  to  direct 
tttem  to  use  such  experiences  as  are  common 
to  all  men  In  tbe  decision  o£  questions  ot 
fact  It  Is  part  of  the  jury  system  which 
cannot  be  dispensed  with.  There  was  no 
error  in  this  Instruction. 

[7-1]  The  remaining  error  presented  in  ar- 
gument is  to  the  effect  that  the  court  was 
wrong  in  allowing  the  Jury  to  award  dam- 
ages to  the  plaintiff  tor  mental  anguish 
which  she  might  experience  In  tbe  future. 
It  Is  true,  as  taught  In  Adams  v.  Broslus, 
69  Or.  613,  139  Pac.  T29,  51  L.  B.  A.  (N.  8.) 
36,  that  mere  mental  anguish,  unaccompan- 
ied by  physical  Injury,  is  not  a  ground  for 
damages.  But  on  the  other  hand,  we  learn 
in  Maynard  v.  Or^on  B.  B.  Co.,  46  Or.  15, 
78  Pac.  988,  68  ti.  B.  A.  4Tr.  that— 

"It  is  undoubtedly  true  that  one  suffering 
from  injuries  to  his  person,  due  to  the  negli- 
gence of  another,  may  recover  for  mental  jdl»- 
tress  and  anguish  resoltlng  from  the  same 
canie.** 

The  subject  Is  ezhaustlvtiy  discussed  In 
Indianapolis  Street  By.  Co.  v.  Bay,  167  Ind. 
236,  78  N.  E.  978.  and  the  conclusion  reach- 
ed that  although  damages  are  nod  recover- 
able for  mwtal  anguish  flowing  remotely 
from  a  physical  Impact  caused  by  uegUseoioe, 
or  from  brooding  over  the  plaintiff's  physi- 
cal condition,  yet  "an  Instruction  in  a  per- 
sonal injury  case  that  plaintiff  should  recover 
tot  medical  exp^isea  past  and  fotore,  loss 
of  earnings  past  and  future  and  bodily  pain 
and  mental  suffering  past  and  future.  Is 
correct"  So  Intimately  connected  are  tbe 
mind  and  body  ttiat  no  severe  lAiytical  In- 
jury can  occur  without  Involving  mental  dis- 
tress; and  for  that  which  directly  flows  from 
tbe  physical  injury  as  a  natural  consequence, 
whether  present  or  fairly  and  reasonably 
to  be  apprehended,  the  Injured  party  is  en- 
titled to  recover  such  damages  as  will  justly 
compensate  him  for  tbe  sequelie  of  the  physi- 
cal injury,  whether  the  same  be  mental  or 
physical.  It  will  be  noted  that  the  challeng- 
ed Instruction  in  the  Instant  case  limits  the 
physical  pain  and  mental  anguish  to  that 
which  Is  "a  direct,  natural,  and  proximate 
result  of  tihc  injury."  Collateral  distress  Is 
not  Included. 

The  Judgment  is  affirmed. 

McBBIDEi  BBOWN,  and  HABBIS.  33., 
concur. 


BOTTIO  V.  POLSkV. 

(Supreme  Court  of  Oregon.  Oct  4,  U2L) 

(.  New  trial  «=326— Trial  ooart  may  grant  In 
ease  of  mistake  preventing  proper  presenta- 
tloB  of  a  oausa,  tltbough  ao  woaptlen  was 
takan. 

A  trial  Judge  has  poww,  when,  by  reason 
of  some  misapplication  of  prlndples  of  law, 
or  In  consequence  of  some  inadvertenea  to 
which  attentkm  haa  not  been  called,  if  aatis* 
fled  that  a  party  has  not  bad  his  cause  properly 
presented,  to  set  aside  a  judgment  rendered 
upon  a  verdict  and  grant  a  new  trial  when  such 
action  does  not  violate  Const  Amend,  art  7, 
8  3  (see  Laws  1911,  p.  7),  providing  that  no 
fact  tried  by  jury  aball  be  otherwise  re-exam- 
ined unless  the  court  can  affirmatively  say  that 
no  evidence  supports  the  verdict  (Per  Harris. 
McBride,  and  Brown,  JJ.) 

2.  Trial  «=»252(II)— Instructlos  based  on  no 
evidanoe  held  erroneous. 

Where  there  was  no  evidence  that  an  em- 
ployer failed  to  provide  sufficient  number  of 
men  to  pile  barrels  in  a  box  car,  an  instraction 
that  plaintiff  waa  entitled  to  a  verdict  if  the 
emplosrment  invcdved  a  rlak  or  danger,  and  if 
defendant  failed  to  provide  a  mffldent  number 
of  mm  to  do  die  vorit.  Is  erroneons.  (Per  Ar- 
ris, McBrlde,  and  Brown,  JJ.) 

3.  Statutes  ^194  — Qsaend  words  followlBff 
•MmsratloB  of  persoas  aid  thiags  not  to  bo 
oooatmed  In  tholr  widaat  seBsav  bat  aa  ap- 
piylag  to  paraoBS  or  thlBgs  speoMoally  biob* 

tlOBOd. 

General  words  following  an  ummeration  of 
persona  or  things,  or  by  worda  of  a  particular 
and  spedfic  meaidng,  are  not  to  be  constmed 
in  their  widest  extent  but  are  to  be  held  as 
applying  only  to  persons  or  things  of  the  same 
general  Idnd  or  dasa  as  those  Bpe<^cally  men- 
tioned, nnleas  the  legislative  Intent  dearly  ap- 
pears to  the  contrary.  (Per  Harris,  McBiide, 
and  Brown,  JJ.) 

4.  Master  and  aervant  ^107(8) —Dangerous 
employ  me  at  wltMa  Employers'  UablUty  Aot 
deflnad. 

Employers'  LUbUI^  Act  (Or.  U  H  6785- 
6791),  requiring  persons  having  charge  of  work 
involving  a  risk  or  danger  to  employees  to  use 
every  practicable  safety  device,  does  not  apply 
to  every  employment  in  which  an  Injury  .occurs, 
bat  applies  only  when  tbe  employment,  consid- 
ered as  a  dass,  is  inherently  dangerous,  or  if 
conditions  are  such  as  to  render  inherently  dan- 
gerous a  work  which  ordinarily  Is  not  danger- 
ous; and  the  prescribed  duty  rests  upon  the 
employer  if  the  work  Involves  a  risk  or  danger, 
whether  caused  by  machinery  or  otherwise. 
(Per  Harris,  MoBride,  and  Brown,  JJ.) 

5.  Master  and  aorvaat  «9>286(5)— DaageroBB 
•mploymaBt  wlttla  statute  held  qaeatloa  for 

Jury. 

In  an  action  based  on  Employers'  Liability 
Act  (Or.  h.  SS  6786-6791),  requiring  persona  in 
diarge  of  work  involving  a  risk  or  danger  to 
employees  to  use  every  safety  device,  Md,  on 
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the  ei^dence  u  to  plalntUTt  injury  by  a  bar- 
xel,  vhich  fell  on  his  band  while  pilinf  bairelB 
In  a  box  ur,  that  the  qncation  whether  the 
manner  of  doing  the  work  involved  risk  or 
danger,  so  as  to  render  the  employment  inher- 
ently dangerous  within  the  statute,  was  a  ques- 
tion for  the  jory.  (Per  Harris,  U<Siide,  and 
Brown,  JJ.) 

6.  PleUIag  <=>34(l)  —  ConplajRt  ahouU  be 
ooBstraed  HMt  atroaflly  In  favor  of  pleador 
where  defendant  antwerod  after  ovormling  of 
damarrer  to  eomplalat 

Where  defendant  answers  after  his  demur- 
rer to  complaint  is  overruled,  compliant  is  to  be 
construed  most  strongly  in  favor  of  the  plead- 
er, and  will  be  sustained  where  the  complaint 
contains  a  defective  statement  of  the  cause  of 
action,  but  not  where  it  falls  to  state  a  cause  ^ 
action,   (Per  Bean,  J.)  * 

7.  PleadlDfl  ^=33212  —  Demrrar  tQ  aoHplalnt 
waived  by  filing  anvirer, 

A  defendant,  by  filing  an  answer  and  deny- 
ing the  gist  of  the  allegations  of  the  complaint, 
and  affirmatively  alleging  contributory  negli- 
gence and  asBUmptiou  of  risk,  waives  his  de- 
murrer to  the  complaint    (Per  Bean,  J.) 

8.  Pleadias  «s>406(5),  433(3)-ln  action  for 
Mgllgenook  falluro  to  allege  a  speeiflo  aot  of 
■ogllgenDe  or  duty  omitted  Is  waived  by  an< 
swer  over  aad  oured  by  verdict. 

In  action  for  negligence,  failure  to  allege 
any  specific  negligent  act  done  or  duty  omitted 
is  a  mere  defective  statement  of  the  cause  of 
action,  and  is  waived  by  anaweting  and  cored  hj 
verdict    (Per  Bean,  J.) 

9.  Master  and  servant  «=»258(I0)— Allegatloa 
hdd  to  Imply  negllgenoe  of  employer  piling 
barrels  la  box  oar. 

In  an  action  based  on  Employers'  laabiliti 
Act  for  negligent  injury  in  loading  a  box  car 
with  barrels,  an  averment  that  defendant  was 
negligent  in  not  using  every  device,  care*  and 
precaution  whieh  it  waa  practicable  to  nae  for 
the  safety  and  protection  of  Ufa  and  Umb,  dear- 
ly  impliea  that  it  vraa  practicable  to  ^le  the 
barrels,  so  that  the  i^pw  one  would  not  fall 
down.  (Per  Bean,  J.) 

10.  Master  aad  servant  «=9265(4)— Bardei  or 
employee  to  show  praoticablll^  of  safety  de- 

ViOB. 

In  an  action  under  the  Employers*  Inability 
Act  iOr.  It.  I  67S6),  providing  that  persons 
having  charge  of  work  involving  a  risk  or  dan- 
ger to  employees  or  the  public  shall  use  every 
device,  care,  and  precaution  which  it  is  prac- 
ticable to  use  for  the  protection  and  safety  of 
life  and  limb,  the  burden  is  on  plaintiff  to  sbow 
the  practicability  of  using  such  a  device.  (Per 
Bean,  J.) 

11.  Master  and  servant  «=3204(l)  —  Assamp- 
tlon  of  risk  no  defense  under  statute. 

Where  plaintiff  performed  work  in  con- 
formity to  orders  of  defendant's  foreman,  who 
had  charge  of  the  work,  defendant  is  respon- 
sible for  the  manner  in  which  the  work  was 
done,  and  is  not  entitled  to  the  defense  of  as- 
sumption of  risk  under  Employers'  Idabtlity 
Act  (Or.  L.  S  6789).   (Per  Bean.  J.) 


.POLflKT 
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12.  Now  trial  «s»3»-8«ttlK  asMt  vmW  aid 
judgmeat  heM  omr. 

Where  the  complaint  stated  a  cause  of  ac- 
ticm  for  injuries  to  servant,  whitdi  was  sub- 
stantiated by  evidence,  and  defendant  under- 
stood cause  of  action,  and  was  not  surprised 
during  trial,  and  the  jury  was  correctly  charg- 
ed concerning  the  issues,  it  was  error  for  the 
trial  court  to  set  aside  verdict  and  judgment 
on  ground  that  instructicms  should  not  have 
been  given  under  the  Employera*  liability  Act 
(Per  Bean.  J.)  . 

13.  Pleading  ,«s9B(l7)^IIegatlog  of  ■tgllgent 
lajnry  held  oonolaaloB. 

lu  an  action  for  negligent  injury,  an  allega- 
tion that  the  injury  was  caused  by  negligence 
of  defendant  in  requiring  plaintiff  to  place  bar- 
rels in  a  box  car,  one  barrel  upon  another,  and 
to  stack  the  barrels  up  aa  high  as  the  roof  of 
ttie  car  would  permit,  aad  in  not  using  every 
device,  care,  and  precaution  which  is  prac- 
ticable for  the  protection  of  employees  as  re- 
Quired  by  law,  in  that  defendant  did  not  have 
sufficient  employees  engaged  in  the  work,  and 
directed  that  the  work  be  done  in  such  a  man- 
ner tiuit  it  WM  posa&le  for  barrels  to  xdl 
down  from  the  top  of  th«  p0e  and  fall  upon  th* 
person  engaged  in  the  work,  ie  defective  hi  that 
it  doea  not  show  by  any  statement  of  fact  or 
otherwise  than  as  embodied  in  the  pleader's 
averment  of  a  legal  conclusion,  what  it  was 
practicable  to  do  and  waa  not  done.  (Per  Bur- 
nett C.  J.) 

14.  Master  aad  servant  «=aI07(8)^IIIng  bar- 
rels  in  box  car  not  employment  within  Em- 
ployera* Liability  Aet;  "risk"  or  "danger." 

Loading  a  box  ear  with  empty  barrels  In 
the  usual  and  ordinary  manner  does  not  involve 
a  "risk"  or  "danger"  within  the  meaning  of  the 
Employers*  LiabiUty  Act  (Or.  L.  H  6T85-87M). 
(Per  Johns,  J.) 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Ilrat  and  Seemid  Seriea.  Dan- 
ger; Risk.] 

In  banc. 

Appeal  from  Circuit  Court,  Multnomab 
County ;  J.  P.  Eavauaugh,  Jiidge. 

Action  by  Joe  Bottig  against  Fred  Polsky. 
From  an  order  setting  aside  verdict  and 
Judgment  for  plaintiff,  and  granting  a  new 
trial,  plaintiff  appeals.  Affirmed. 

Joe  Bottig,  an  employee  of  Fred  Polsky. 
was  bijnred  while  loading  empty  barrels 
in  a  box  car.  Bottig  sued  Polsky  and  re- 
covered a  verdict  and  jndgm«it  for  ¥1,000. 
On  motion  of  the  defendant  the  trial  court 
set  aside  the  verdict  and  Judgment,  and 
granted  a  new  ttlaL  Tba  pUUntlfl  appealed. 

Fred  Polsky  was  a  dealer  la  new  and  sec- 
ondhand barrels  aud  kegs,  and  did  business 
under  the  assumed  business  name  of  Panama 
Cooperage  Company.  His  place  of  business 
was  on  Front  street.  In  Portland.  From 
time  to  time  Polsky  japped  barrels  1^  rail- 
way.  On  March  5,  1918,  a  railway  box  car 
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was  ii^iusBd  at  Cbe  comer  of  Salmon  and 
Front  Btreets  In  order  tbat  Polsky  might 
load  It  witb  barrels.  The  car  could  Dot  be 
placed  for  loading  prior  to  8  p.  m.,  because 
to  bare  placed  tbe  car  there  before  tbat  hour 
would  hare  Interfered  with  trains ;  and 
henoe  it  was  necessary  that  the  loading  be 
done  after  8  p.  m.,  and  in  the  nighttime. 
Tbe  work  of  loading  was  begun  aoon  after  8 
p.  m.,  and  completed  about  midnight  Bottlg 
was  injured  about  11:30  p.  m. 

Lanterns  were  used  to  light  the  inside  of 
the  car.  According  to  evidence  offered  In  be- 
half of  defendant,  three  good  lanterns  were 
used ;  but  according  to  the  testimony  of 
plaintiff  "it  was  awful  dark,"  for  be  ex- 
plained "sometimes  we  bad  one  or  two  lamps 
in  there,  coal  oil  lamps,  and  tbe  glass  was 
black  and  dirty  like  a  coal  sack."  The  plain- 
tiff testified  that  "they  was  always  In  a  bur- 
ry;"  and  in  explanation  of  this  testimony 
it  la  claimed  tbat  the  evidence  suji^rts  the 
statement  tbat  tbe  plaintiff  and  tbe  other 
three  men  who  were  hedplag  to  load  the  car 
bad  otber  employment  in  the  daytime,  and 
on  that  account  were  anxious  to  expedite 
the  work  of  loading ;  and,  furtbermore,  It  Is 
said  tbat  it  was  necessary  to  cmnplete  tiie 
woriE  before  a  certain  time,  so  that  Oiere 
would  be  no  Interferoice  with  traffic  on  the 
railroad.  Most,  if  not  all,  of  tbe  bamls  had 
once  contained  oil,  and  consequently  many 
of  them  were  greasy  on  the  outside.  Al- 
though all  tlie  barrels  were  not  the  same  In 
height  and  drcumferenc^  some  being  Icntger 
than  others,  and  varying  in  circumferaice, 
most.  If  not  all,  ot  them  were  50-gallon  bar- 
rels. The  car  when  loaded  contained  about 
800  barrels. 

The  barrels  were  hauled  on  a  truck  from 
the  defendant's  place  of  business  to  the  car, 
and  there  loaded  through  a  door  located  at 
the  middle  of  tbe  car  and  in  the  side  of  it 
The  car  was  loaded  in  the  manner  generally 
followed  when  loading  barrels  Into  a  car. 
One  end  oi  the  car  was  filled  "up  to"  the 
door,  and  then  tbe  other  end  was  loaded  "up 
to  the  door";  and  finally  the  middle  was 
filled.  Tbe  barrels  .were  placed  in  tiers. 
Elach  Her,  when  completed,  contained  four 
rows.  The  barrels  In  the  first  three  rows 
were  placed  upright  or  end  on  end;  but  tbe 
proximity  of  tbe  roof  of  tbe  car  made  it 
necessary  to  lay  the  barrels  in  tbe  fourth 
TOW  on  their  sides. 

At  the  time  when  plaintiff  was  hurt  both 
ends  of  the  car  had  been  filled,  and  tbe  plain- 
tiff and  those  working  witb  him  w^  en- 
gaged in  filling  tbe  middle  of  the  car.  A  tier 
of  four  rows  had  been  idled  "up  to  the  do<Mr" ; 
next  to  this  tier  was  one  containing  two 
rows;  and  next  to  the  latter  was  «ie  or 
more  tiers,  each  of  wh'ldi  at  tbat  time  con- 
tained but  one  row.  E.  J.  Bandy,  tbe  truck 
drlvw,  delivered  tbe  barrels  from  the  truck 


Into  the  car.  John  P.  Sdiustw,  who  was  in 
dtw^  of  tbe  work,  was  inside  13ie  car. 
Nicholas  Skow  worked  Inside  of  die  car  part 
of  tbe  time,  and  during  the  ranaiader  cC  the 
time  be  helped  Bundy. 

Bottig  was  piling  barrels  on  tbe  tier  which 
contained  two  rows.  According  to  the  testi- 
m<my  of  Bottlg.  both  Schutiter  and  Skow 
were  inside  of  the  car  recdvlng  barrels  from 
Bandy  and  delivering  them  to  Bottlg;  but 
there  Is  also  evidence  to  the  ^ect  that  at 
tbe  time  of  tbe  Injury  Skow  was  on  the  truck. 
At  any  rate,  Bottlg  bad  rectdved  a  barrel 
from  Skow  oc  Schust^  and  had  placed  It 
on  the  tier  containing  two  rows,  and,  with 
one  hand  resting  on  tbe  barrel  which  be  "put 
^  last,"  was  waiting  to  receive  the  next 
barrd  to  be  delivered  to  bim,  when  a  barrri 
fell  from  .the  fourth  row  of  the  adj(toing 
tier,  which  had  been  piled  "up  to  the  door," 
striking  bis  hand  and  severely  Injuring  It 

The  plaintiff  claims  that  tbe  falltaig  of  tbe 
barrel  was  caused  by  the  fault  of  the  defoid- 
ant.  Polsky  says  that  the  plaintiff  himself 
negllgmtly  caused  the  barrti  to  fall.  Tbe 
complaint  consists  of  four  paragraphs  and 
tbe  prayer.  Tbe  first  paragraph  merely  tells 
who  the  defendant  is,  what  his  business  Is, 
and  where  he  does  business.  The  second 
paragraph  Informs  us  that  the  plaintiff  was 
employed  by  the  defendant  and  directed  to 
assist  in  loading  onpty  barrels  In  a  box  car, 
and  tbat  while  so  »igaged  the  plaintitt  was 
injured  by  a  barrel  which  fell  upon  his  hand. 
Tbe  third  paragraph  is  as  follows: 

"That  said  injury  to  plaintiff  was  caused  by 
the  carelessneBS,  recklessnesB  and/or  negli- 
gence of  defendant  in  requiring  plaintiff  to  place 
said  barrels  In  said  box  car,  one  barrel  upoa 
another,  and  to  stack  said  barrels  np  as  bigb 
as  the  roof  d  said  car  would  permit,  and  in  not 
osing  every  device,  care,  and  precaution  which 
it  is  practicable  to  nse  for  the  safety  and  pro- 
tection of  life  and  Umb  of  defendant's  em- 
ployees, an  required  by  law,  in  that  defendant 
did  not  have  sufficient  employees  engaged  in  said 
work,  and  directed  that  said  work  be  done 
In  such  manner  that  it  was  possible  for  barrels 
to  roll  down  from  the  top  of  tbe  pile  and  to  fall 
upon  tbe  persons  engaged  in  said  work,  and  di* 
rected  said  work  to  be  done  in  su^  manner  as 
to  be  dangerous  to  those  employed  therein; 
that  defendant  well  knew  of  tiie  danger  involved 
in  loading  said  barrels  in  said  car  at  that  time 
in  the  manner  In  which  he  required  said  work 
to  be  done,  end  failed  to  take  proper  and  nec- 
essary precautions  to  prevent  suoh  accidents." 

Tbe  fourth  paragraph  declares  that  plain- 
tiff expended  $20  for  medical  services,  and 
that  be  will  be  compelled  to  sprad  more 
money  fOr  a  surgical  (iteration ;  that  he  was 
unable  to  work  for  several  weeks,  and  <m 
tbat  account  lost  wages;  and  that  he  has 
been  permanently  damaged  In  a  spedfled 
sum. 

I   The  defendant  filed  a  motion  to  require  the 
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plaintiff  to  get  ont  In  paragraiih  8  of  his 
complaint— 

"wherein  the  defendant  did  not  use  'every  de- 
^ce,  care,  and  precaution  which  it  is  practicable 
to  ose  for  the  safety  and  protection  of  defend- 
ant's employees  as  required  by  law,'  and  fur- 
ther set  ont  in  said  para^rapb  S  wherein  the 
defendant  failed  to  take  proper  and  neces- 
sary precantiona  to  prevent  sndlt  acddentB.' 

The  eonrt  denied  the  motion,  and  also 
oremiled  a  demurrer  which  the  defendant 
subsequently  filed. 

After  the  demurrer  was  oTerruIed,  the  de- 
fendant filed  an  answer  denying  paragraphs 
3  and  4  and  a  portion  of  paragraph  2  of 
the  ccmiplaint  For  a  first  further  and  sepa- 
rate defense  the  defmdant  alleged  that  the 
plalntlfF  was  guilty  ot  contributory  uegll- 
Renee ;  and  for  a  second  further  and  separate 
defoise  the  defendant  pleaded  assumption  of 
risk.  The  plaintiff  replied  by  doiylng  each 
of  the  two  sqiarate  d^^isea  pleaded  by  the 
defendant. 

The  trial  Judge  Instructed  the  Jury  con- 
cerning the  Employers'  Liability  Act  (Or. 
I*  H  6785-6791),  and  also  concerning  the 
rules  of  common-law  negligence.  Under  the 
charge  given  by  the  conrt  the  jurors  were 
permitted  to  return  a  verdict  for  the  plaiuOfl 
If  tb^  found  suffldent  facta  to  bring  the 
transaction  within  the  Employers'  Liability 
AC^  or,  if  the  Bmployert^  Liability  Act  did 
not  aK>1yt  to  retnn  a  vwdlct  on  the  theory 
of  common-law  negligraice  In  the  evmt  luf- 
fldent  fiacta  existed  to  create  a  common-law 
UablUty. 

The  conrt  in  Its  charge  pointed  out  the 
q>eclflcatlon8  of  negUgmce  appearing  In  the 

complaint  and  Instructed  the  Jury : 

"So  you  have  three  charges  of  negligence,  and 
these  only:  That  there  were  not  sufficient  em- 
ployees there;  second,  that  he  directed  the 
work  to  be  dtme  in  a  manner  tiiat  it  was  pos* 
rible  for  the  barrels  to  roll  down  from  the  top 
of  the  pile  and  fall  upon  the  employees  engaged 
in  said  work;  and,  third,  that  he  directed  the 
work  to  be  done  in  such  manner  as  to  be  dan- 
gerona  to  the  employees." 

The  court  further  Instracted  the  Jury: 

•Tf  you  find,  I  say,  by  a  preponderance  of  the 
evidence  that  he  was  guilty  of  negligeoce  In 
«ither  of  those  particulars  (the  three  particn- 
lars  specified),  and  further  find  by  a  prepon- 
derance of  the  evidence  that  such  negligence,  if 
any,  was  the  proximate  cause  of  the  injury  to 
this  plaintiC,  and  if  yoo  further  find  that  these 
proTisiona,  it  corrected— that  la  to  say,  if  he 
employed  more  men  or  U  he  piled  tiie  barrehi 
differently  or  in  some  other  way— if  that  would 
not  have  Interfered  wiQi  the  efficiency  of  the 
work,  then  your  finding  upon  that  charge  of  neg< 
ligence  should  be  in  favor  ot  the  plaintiff." 

After  a  verdict  was  returned  In  favor  of 
the  plaintiff,  the  defendent  moved  for  a  new 
trial,  and  aatigned  as  gronndB:   (1)  Befusal 
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of  the  court  to  grant  a  judgment  of  nonsuit ; 
(2)  refusal  to  direct  a  verdict  for  the  defend- 
ant ;  (3)  refusal  to  Instruct  the  jury  that  the 
Employer's  Liability  Act  did  not  apply;  (4) 
a  refusal  to  give  four  requested  Instructions. 

The  trial  court  allowed  the  motim  for  a 
now  trial,  and  signed  and  filed  a  writing 
wfait^  reads  thas: 

"A  careful  review  of  the  allegations  of  the 

complaint  convinces  me  that  these  allegations 
are  insufficient  to  justify  the  court  to  submit 
the  controversy  to  the  jury  under  the  Employ- 
era'  LiabUity  Act;  that  the  instructions  relat- 
ing to  the  Employers'  Llabilitr  Act  were  er- 
roneons;  and  that  a  new  trial  should  be 
granted." 

According  to  the  testimony  of  Bottlg,  the 
barrel  whldi  fell  upcn  his  hand  was  placed 
in  the  tier  from  which  It  fell  by  Schuster 
and  Bottlg,  acting  togetbw  and  under  spedflc 
instructions  given  by  Schuster.  There  was 
evldwice  offered  in  behalf  of  plaintiff  to  the 
effect  that  the  offending  barrel,  when  placed 
in  position,  could  have  been  made  safe  If 
one  employee  had  held  It  there  until  the  ad- 
joining tier  had  been  built  up  three  rows 
high;  or  that  It  would  have  been  safe  and 
practicable  If  the  defendant  had  built  each 
of  the  two  tiers  three  rows  high  before  plac- 
ing the  barrel  In  position,  for  by  so  doing 
the  barrel  woqld  have  be«i  supported  by 
two  defB  instead  ot  one.  Schuster  says  that 
before  the  barrel  f^ll  he  called  the  attention 
of  BotUg  to  It,  and  directed  Bottlg  to  take 
the  barrel  down  to»n  the  tier,  and  tlmt  there- 
upon Bottlg,  who  was  T«7  strong,  Jammed 
the  barrel  under  the  roof  of  the  car  so  that 
whoi  Schuster  tested  it  he  found  the  barrel 
to  be  lodged  tightly  and  "aound,"  Schuster 
further  says  that,  soon  after  testli^  the  bar- 
rel, and  finding  It  to  be  "sound,"  Bottig  re- 
ceived a  barrel  to  be  placed  upwi  the  tier  con- 
taining two  rows,  and  that  In  attempting  to 
pile  this  barr^  in  the  last-mentioned  tier 
BotUg  got  the  chime  of  the  barrel  wedged 
between  the  two  tlCTS,  and  then  attempted  to 
extricate  It  by  using  it  as  a  pry  oa  the  tier 
containing  the  four  rows ;  that  he  (Schuster) 
directed  Bottlg  to  desist  from  prying,  but 
notwithstanding  his  directions  Bottig  con- 
tinued to  use  the  wedged  barrel  as  a  pry, 
with  the  result  that  the  barrel  which  had 
previously  been  tested  and  found  to  be  lodged 
"sound"  was  displaced,  and  fell  upon  the 
plaintiff's  hand. 

Henry  L  Lyons,  ot  Portland,  for  appellant. 

Alex  Branstein,  ot  Portland  (Bernstein  & 
Cohen,  of  Portland,  <n  the  brief),  tor  respond- 
ent. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  [1]  After  the  adoption  of  the  con- 
stitutional amendment  known  as  article  7,  S 
3  (&ee  Laws  1911,  p.  7),  it  was  held  that  the 
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granting  of  a  new  trial  wsb  not  a  matter 
of  discretion  and  "that  an  order  for  the  re- 
hesrlng  of  a  cause  ooUld  not  be  sanctioned 
except  when  the  court  bad  committed  some 
wror,  which  If  propwly  excepted  to  or  season- 
ably called  to  the  attention  of  the  court  and 
the  motion  doiled,  would  have  beoi  snffldent 
cause  for  a  reversal  of  the  judgment  If  It 
had  been  brought  up  for  review;  and. that 
under  sucih  drcumatances  the  trial  court  up- 
on motion  or  sua  sponte  possessed  adeanate 
X>ower  and  was  authorized"  to  cwrect  the 
wror  whldi  It  had  committed  1^  granting 
a  new  trial.  In  1018  this  rule  was  broadened 
In  Ardiambean  t.  Edmunson,  87  Or.  476, 
487,  171  Fac.  18%  189,  where  it  was  said: 

"The  rule  thui  established  ougbt  In  our  opin- 
ion to  be  enlarged  so  that,  wben  by  reason  of 
Bome  misapplication  of  tbe  principles  of  law 
to  whidi  no  exception  has  been  taken,  or  In 
ctmseqnenca  of  some  Inadrertence  to  which 
attention  has  not  been  called,  if  the  court  is 
satisfied  that  a  party  has  not  had  bis  cause 
properly  presented,  jnatlce  which  should  bo 
dispensed  in  all  cases  sanctions  tbe  setting 
aside  of  a  Judgment  rendered  upon  a  verdict 
and  the  granting  of  a  new  trial,  when  such 
action  of  the  lower  court  does  not  violate  ar- 
ticle 7,  I  8,  of  the  Constitution  of  Oregon  re- 
specting ths  qaantam  ot  evltoue.** 

In  that  precedent  there  was  a  general  ver- 
dict and  a  judgment  for  the  plalutlCF.  The 
defendant  moved  to  set  aside  the  Judgment 
rendered  for  tbe  plaintiff  and  for  the  entry 
of  a  Judgment  for  tbe  defendant  on  the 
ground  that  the  g^eral  verdict  was  Inccm' 
sistent  with  the  special  findings.  The  trial 
court  granted  the  defendant's  motion;  but 
subsequently  tbe  trial  court  conduded  that 
its  charge  to  the  Jury  was  not  sufficiently 
epedflc,  and,  although  tbe  charge  to  Oie  Jury 
was  not  challenged  in  any  manner,  the  court 
npon  its  own  motion  set  aside  the  second 
Judgment  and  ordered  a  new  trial.  Although, 
If  the  question  were  res  Integra,  it  might 
he  difficult  to  reach  the  conclusion  adopted 
in  Archambeau  v.  Edmunson,  tbe  rule  of 
stare  decisis  Is  now  applicable ;  for  tlie  doc- 
trine announced  through  Mr.  Juatioe  Moore 
in  Archambeau  t.  Edmunsm  was  followed 
in  an  opinion  by  Mr.  Justice  JtAns  speak- 
ing for  this  court  in  Cathcart  t.  Marshfleld, 
89  Or.  401,  174  Pa&  138,  and  was  approved 
in  I>unlway  v.  Hadley,  91  Or.  343,  346,  178 
l^c.  042,  in  an  opinion  written  by  Mr.  Justice 
Bean,  and  therefore  may  now  be  regarded 
as  the  settled  law  of  this  Jurisdiction.  See, 
also.  State  v.  Bvana,  98  Or.  214,  221,  102 
Pac.  1062,  193  Paa  927.  In  actual  practice^ 
the  rule  promulgated  in  Ardiambeaa  ▼.  Ed- 
munson wlU  be  an  aid,  rather  than  a  hin- 
drance, in  the  administration  of  real  Justice; 
and  on  that  account  tbe  doctrine  of  stare 
decisis  is  especially  applicable. 

[2]  As  previously  e^lained,  the  court  In- 
structed the  Jury  that  the  plaintiff  was  enti- 
tled to  *  verdict  If  the  defmdant  was  gnllty 
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of  negHcenoa  In  any  one  of  the  three  particu- 
lars menttoned  la  the  complaint  Tbe  paon 
were  Informed  not  once,  but  several  times, 
that  the  plalntifl  was  mtltlea  to  «  ver^ct 
if  the  employment  Involved  a  risk  or  dan- 
ger, and  If  the  defendant  failed  to  provide 
a  sufficient  number  (rf*mai  to  do  the  work. 
This  Instruction,  when  viewed  In  the  Il^t 
of  the  evidence  was  dearly  erroneous,  for 
the  reason  tliat  th«e  was  not  a  word  of  tes- 
timony to  sustain  the  allegation  that  tbe  de- 
fendant did  not  empliv  a  aaffldent  number 
of  men;  but  upon  the  eontrary,  evoy  wit- 
ness who  testified  upon  tbe  subject,  Includii^ 
the  plaintiff  himself,  affirmative  deelazed 
that  there  vas  a  suffldrat  number  of  mo. 
It  had  been  the  practice  <tf  the  defendant  to 
have  three  ta  four,  but  nervw  more  tiian  jGour, 
men  to  do  tbe  work.  The  plaintiff  had  be- 
tween Novembesr,  1918,  and  Mar^  1^  1010, 
helped  to  load. cars  with  barrels  on  as  many  as 
ten  different  occasions  and  on  none  <^  those 
occasions  were  there  more  than  four  men. 
Neither  the  plalntifl  nor  any  other  witness 
gave  any  evidence  containing  even  the  slight- 
est suggestion  that  more  than  four  men  ought 
to  have  been  employed;  but  npon  the  caa- 
trary  the  record  Informs  us  that  the  plali^lff, 
as  well  as  other  witnesses,  unequivocally  de- 
clared that  there  was  a  snffldent  number  of 
emiaoyeea  present;  tor  the  following  qoee- 
tion  was  asked  and  answer  given  on  the  di- 
rect examination  of  Bottig: 

"Q.  I  win  ask  yoo,  then,  Mr.  Bottig,  how 
many  men  should  they  have  had  there  to  do 
the  work  BO  that  tbe  work  would  be  safe  and 
the  barrels  would  not  fall  down?  A.  He  could 
do  that  with  the  men  be  got  there;  he  got 
plen^  of  men  to  pile  them  m  a  safi  cwdiwn, 
Qot  take  chances  on  it." 

The  witness  (ben  explained  that  one  of 
the  men  oug^t  to  have  been  directed  to  hold 
the  barr^  In  place  until  the  adjoining  tier 
was  piled  three  rows  hU^. 

In  the  mouorandum  filed  by  the  trial 
Judge  he  explained  that  a  new  trial  should 
be  granted  because,  amcmg  other  reasons, 
"the  Instructions  relating  to  the  Employetsf 
UabUity  Act  were  erroneous."  It  may  be 
assumed  for  the  purposes  of  this  dlscnasion 
that  most  <^  the  Instructions  relating  to  tbe 
Employen^  Liability  Act  were  correct;  but 
it  Is  dear  that  the  InstructlonB  concerning 
the  numbo-  of  ems^yees  were  emmeous  and 
prejudicial  to  the  defendant  Manifestly 
the  case  was  not  property  presraited  wbea  the 
Jurors  were  told  that  th^  «nfld  retain  a 
verdict  based  upon  a  q>edflcatloo  el  negli- 
gence whldi  was  not  only  without  the  sup- 
port of  a  sdntUla  of  evidence,  but  was  ex- 
pressly disafflrmed  by  the  plaintiff  himself, 
as  wdl  as  every  other  witness  who  testified 
npon  the  subject  If  the  defendant  had  re- 
quested and  the  trial  ooort  had  refused  to 
durge  the  Jury  that  there  was  no  evidence  to 
support  the  allegation  that  an  iasuffldent 
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number  of  men  was  employed,  and  If  the 
defendant  bad  excepted  to  such  refasal,  or, 
if  the  defendant  had  excepted  to  the  Instruc- 
tiotts  actnally  given  concerning  this  spedfl- 
cation  of  negligence,  then,  Id  either  situation, 
every  Judldal  opinion  written  by  this  court 
having  any  application  whatever  to  the  snh- 
Ject  would  without  a  single  exception  require 
upon  an  appeal  a  reversal  of  the  judgment 
obtained  by  the  plaintiff,  for  the  plain  reasou 
that  the  Instruction  was  extremely  prejudl< 
dal  to  the  rights  of  the  defendant  We  can- 
not possibly  know  whether  the  verdict  was 
or  was  not  based  on  the  allegation  concern- 
ing the  number  of  men.  If  the  verdict  was  In 
part  based  upon  tliat  allegation,  then  to  that 
extent  the  verdict  was  without  support  If 
the  verdict  was  based  solely  uptm  that  al- 
legation, then  the  verdict  was  wholly  with- 
out support  Under  the  rale  exprwaed  In 
Archambeau  v.  Sdmunson,  the  trial  ooart 
properly  allowed  a  new  trial. 

It  is  argned  that  the  instructions  reauest- 
ed  by  the  defendant  Indnded  a  requested  In- 
struction wfaidi  iHOceeded  upon  the  theory 
that  the  Jury  could  return  a  verdict  based 
npon  the  auction  concerning  an  Insuffl- 
dent  number  of  men ;  and  that  therefore  the 
defendant  invited  the  court  to  tell  the  Jury 
that  the  Employer^  Uability  Act  applied, 
and  that  a  verdict  could  be  based  upon  the 
all^tlon  relating  to  the  number  of  em- 
ployees. The  defendant  moved  for  a  Judg- 
ment of  nonsuit,  contending  that  the  cause 
did  not  come  within  the  embrace  of  the  Em- 
ployer^ Liability  Act;  and  be  oonsIstenUy 
maintained  this  etmtentlon  thronghont  the 
trial.  The  defendant  requested  an  Instruc- 
tion that  the  Employers*  Liability  Act  did 
not  apply.  The  defendant  contended  that 
tliere  was  no  liability  whatever;  but  he 
also  ai^ed  that,  if  thne  was  any  liability 
at  alU  it  was  only  because  of  common  law 
B^ligraice.  It  is  tme  that  the  defendant  re- 
quested an  Instruction  that  the  <»ily  spedfl- 
catitHis  of  negligence  were  the  three  already 
pointed  out,  and  It  is  also  true  that  the  de- 
fendant requested  the  court  to  charge  the 
Jury  that  "these  are  the  only  grounds  of  neg- 
llgence  that  you  are  to  take  Into  considera- 
tion;" but  it  Is  likewise  trae  that  the  in- 
atruetions  requested  by  the  defendant  and 
refused  by  the  court  were  so  worded  as  to 
require  a  finding  that  all  the  specifications 
bad  been  sustained  by  the  evidence  before 
a  verdict  could  be  returned  for  the  plaln- 
tiff.  The  instructions  requested  by  the  de- 
fendant were  in  the  conjunctive  and  not  in 
the  disjunctive.  The  defendant  did  not  ask 
the  court  to  give  any  instruction  which  would 
have  permitted  a  verdict  based  solely  upon 
the  allegatltm  concerning  die  number  of  em- 
plo^-ees.  It  is  true  that  the  attention  of  the 
court  was  not  directed  to  the  fact  that  there 
was  no  evidence  to  sustain  the  allegation 
relating  to  tlie  number  of  men;  but  it  is 
also  tme  that  the  situation  was  one  wbkdL 
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came  clearly  within  the  doctrine  of  Archam- 
beau V.  fidmnnson,  and  hence  the  trial  court 
was  entirely  warranted  In  granting  a  new 
trial. 

[S,  4]  In  the  circuit  court,  and  also  in  this, 
the  appellate  court,  the  defendant  Insisted 
that  the  Employers'  Liability  Act  (sections 
6785  and  6791,  Or.  L.)  does  not  apply.  If  tbe 
defendant  is  liable  at  all  under  the  statute, 
it  is  only  because  of  Che  f<^owing  omnUras 
clause  with  wtal<A  section  6780,  Or.  I*,  la 
concluded: 

"And  generally,  all  owners,  eontimeton  or 
wbcoatractorB  and  other  persons  having 
charge  of,  or  responsible  for,  any  work  involv- 
ing a  risk  or  danger  to  the  employees  or  ths 
pnblk^  shall  use  every  device,  care  and  precau- 
tion which  it  is  practicable  to  use  for  the 
protection  and  safety  of  life  and  limb,  limited 
only  by  the  necessity. for  preserving  the  effi- 
ciency of  the  structure,  machine  or  other  a^)- 
paratuB  or  device,  and  without  regard  to  the 
additional  cost  of  suitable  material  or  safety 
appliance  and  dericeB.** 

nUs  dauae,  which  Is  sometimes  referred  to 
as  the  "and  generally  clause."  has  been  con- 
strued by  this  court,  speaking  throu{^  Hr. 
Justice  Bean,  In  O'NelU  t.  Odd  Fellowrf 
Home,  89  Or.  382,  389,  174  Pac.  148.  160,  to 
apply  only  to  employmenta  which  are  Inher- 
eotly  dangerous ;  and,  since  we  deem  It  pe- 
culiarly aivropriate  here,  we  now  qoote  at 
Imgth  from  that  opinion: 

"It  is  manifest  that  this  general  clause,  pro- 
viding for  care  and  precaution  to  be  used  in 
work  Involving  a  risk  or  danger,  refera  to 
employments  additional  to  those  mentioned  In 
the  first  part  of  the  section,  which  are  dml- 
lar  in  kind  as  to  having  danger  inherent  there- 
in, or  involved  In  the  same,  or  combined  In- 
extrieably,  or  nearly  so,  flierewfth.  The  act, 
as  its  title  Indicates,  embraces  within  its  scope 
what  Is  usnally  termed  dangeroas  or  hasard- 
OQB  employment  It  is  a  general  role  of  stat- 
utory construction  tiiat,  where  general  words 
follow  an  enumeration  of  persons  or  things, 
by  words  of  a  particular  and  specific  meaning, 
such  general  words  are  not  to  be  construed  In 
tfaeir  widest  extent,  but  are  to  be  held  aa  apply- 
ing only  to  persons  or  things  of  the  same  gen- 
eral kind  or  class  as  those  spedflcaUy  men- 
tioned, unless  the  legislative  intent  dearly 
appears  to  tiia  contrary.  Black  on  Interpreta- 
tion of  Laws,  p.  141;  2  Lewis'  Sutherland 
Statutory  Constraction,  {  360.  In  a  certain 
sense,  there  Is  a  risk  or  danger  In  a  person 
going  up  or  down  an  ordinary  fli^t  of  stairs 
iB  a  home,  but  this  iB  not  the  kind  of  risk  or 
danger  embraced  within  the  meaning  of  the 
statute.  It  would  hardly  be  said  that  a  per- 
son's work  which  required  him  to  go  up  and 
down  ordinary  stairs,  or  bang  dothing  on  a 
line  using  a  common  stepladder  two  or  three 
feet  in  height,  not  Inherently  defective,  and 
^th  no  particular  danger  Involved  therein, 
would  be  likely  to  harm,  or  would  be  perflons, 
hazardous,  or  nnsafe.  The  wh<de  language  aC 
the  act  denotes  that  the  kind  of  employment 
thereby  protected  la  that  lAld  Is  beset  with 
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danger,  th«  huardoui^  dangeroos  employiDBDts 
limUar  to  those  enamerated  in  the  act,  or 

which  niider  the  circumBtancea  or  manner  In 
which  it  is  being  ezecnted  Ib  rendered  danger- 
otiB,  within  the  meaning  of  the  act  See  Olda 
T.  <Mda.  88  Or.  209,  171  Fac.  1016,  1048." 

The  "and  generally  elanse^  may  present  It- 
self for  consideration  in  two  aspects.  There 
are  some  employments  which,  because  of 
tb^  .very  nature,  as  for  example  working 
on  a  line  carrying  a  high  Toltage  of  elec- 
tricity, are  as  a  class  regarded  as  inherently 
dangerous;  the  employment,  wh^  consider- 
ed in  the  abstract  and  sirahen  of  as  one  of 
different  kinds  of  employment,  without  re- 
gard to  any  unusnat  conditions  attending 
some  individual  case,  is  by  most,  if  not  all, 
persons  unhesitatingly  classed  as  a  danger* 
ouB  employment,  because  it  la  a  kind  of  em- 
ployment in  which  danger  inheres;  the  work 
inTolves,  has  wrapped  up  in  it,  embraces, 
danger.  See  Century  Dictionary  for  a  defini- 
tion of  the  word  "Involva"  See.  also,  Fer- 
nald  on  English  Synonyms,  Antonyms,  and 
Prepositions,  pp.  301  and  307.  On  the  other 
hand,  there  are  employments  which,  when 
considered  lo  the  abstract,  are  never  spoken 
of  as  dangerous  employments;  and  yet  an 
employment  which  ordinarily  and  generally 
is  a  noudangerous  one  may  nevertheless,  be- 
cause of  the  presence  of  extraordinary  and 
unusual  conditlous,  be  converted  Id  some  in- 
dividual case  into  an  employment  inherently 
dangerous. 

It  is  BUfEK^ed  that  whenever  an  injury  co- 
cars  It  speaks  for  Itself,  and  declares  Itself 
to  be  the  accomplished  result  of  a  risk  evolv- 
ed from  the  employment;  and  that  since  a 
risk  cannot  be  evolved  from  an  employment 
nnlesa  that  employment  involves  that  risk, 
it  necessarily  follows  that  such  risk  was  in- 
volved In  the  employment  and  that  there- 
fore the  employment  is  within  the  embrace 
of  the  Employers'  Uabllity  Act  Under  this 
view,  a  servant  who  stnba  bla  toe  when  as- 
cending an  ordinary  flight  of  stairs  in  the 
master's  residence,  and  la  hurt  is  engaged 
in  an  emplriyment  Involving  a  risk  or  danger, 
because,  forsooth,  he  was  hnrt.  This  inter- 
pretation Is  equivalent  to  saying  that,  regard- 
less of  the  class  of  employment  and  regard- 
less of  the  conditions  attending  an  employ- 
ment, the  mere  occurrence  of  au  injury  Is  Ir- 
refutable 9nd  conclusive  evidence  of  danger, 
and  that  the  employer  is  necessarily  liable 
unless  it  appears  that  he  has  performed  his 
duty  by  using  every  practicable  care,  device, 
and  precaution.  Such  an  interpretation  of 
the  Employers*  Liability  Act  takes  notice  of 
nothing  except  the  single  word  "involving." 
and  gives  to  that  word  a  meaning  which  Its 
etymology  does  not  compel,  even  though  the 
word  is  viewed  alone,  and  without  regard  to 
the  words  accompanying  it;  and,  moreover, 
such  an  interpretation  gives  no  heed  to  the 
purpose  of  the  statute,  which  la  made  plain 
by  tlw  ttU«  of  the  act,  by  the  baUot  tttltb 


by  the  argument  ivlnted  In  Oie  Voters  Pam- 
phlet and  by  the  context  ot  the  statute.  See 
Turnip  T.  Thompson,  89  Or.  «S7,  176  Pac. 
2S1.  where  the  Bmployen'  LlablUty  Act  Is 
given  In  full,  together  with  the  title  of  the 
act  the  ballot  title  whidb  appeared  iqmn 
the  ballots  used  by  the  vabesn,  an  ^cerpt 
from  the  argument  ivrinted  In  the  Voters' 
Pamphlet,  and  a  narrative  of  some  additional 
facts  shown  by  the  official  records. 

When  the  body  of  the  act  U  read  In  ou- 
nection  with  Its  titles  end  is  considered  In 
the  light  of  the  lanpiage  of  the  baUot  tlUe 
placed  before  the  eyes  of  every  voter  tai 
Oregon  who  went  to  the  polls,  and  la  viewed 
in  the  light  of  the  aisument  appearing  in 
the  Voters*  Pamphlet  which  waa  sent  to 
every  registered  voter  In  Oregcm,  then.  In 
the  view  of  the  writer  It  will  be  Impossible 
to  expand  the  meaning  of  the  statute  beyond 
the  bonndaries  marked  out  In  O'Neill  v.  Odd 
reUows*  Home^  88  Or.  382.  174  Pac.  148. 
It  Is  now  too  late  to  enter  into  any  debate 
as  to  whether  or  not  the  act  ai^Ues  to  an 
employment  whi<^  although  ordinarily  non- 
hazardous,  is  in  a  given  instance  made  dan- 
gerous by  unusual  and  peculiar  conditions; 
for  that  question  Is  fOTeclosed  by  numerous 
precedmts,  and  the  rule  of  stare  dedsis  ap- 
plies with  full  torob.  It,  tbacefaxe,  an  em- 
ployment considered  as  a  dass  is  Inherently 
dangerous,  as  explained  in  O'NeUl  Odd 
Fellows'  Home,  89  Or.  882,  174  Pac.  148,  or. 
If  the  eondidons  In  ao  Individual  case  are 
such  as  to  render  inherently  dangerous  a 
work  which  ordinarily  is  not  dangerous,  then 
In  either  evoit  the  Bmploy«8*  UaUllty  Act 
applies. 

The  defendant  argues  that  there  was  no 
machinery  used  and  that  there  was  no  need 
for  any  device,  and  that  therefore  the  statute 
does  not  apply.  The  language  of  the  statute 
is:  "And  generally"  an  employer  having 
charge  of  "any  work"  Involving  risk  or  dan- 
ger shall  use  "every  device,  care  and  pre- 
caution." The  inquiry  to  be  made  Is:  Does 
the  work  in  truth  Involve  a  risk  or  danger? 
If  the  work  does  involve  a  risk  or  danger, 
whether  caused  by  matdiinery  or  otherwise, 
then  the  statute  Imposes  a  prescribed  duty 
upon  the  employer,  and  it  then  becomes  per- 
tinent to  Inquire  whether  that  duty  has  been 
performed.  The  element  of  danger  may  be 
present  because  of  the  presence  of  machin- 
ery ;  or,  although  there  may  be  a  total  ab- 
sence of  machinery,  the  work  may  neverthe- 
less be  such  as  to  Involve  danger  tn  ita  high- 
est form.  If  the  employmrat  as  a  class  Is 
inherently  dangerous,  or  if,  because  of  the 
preswce  of  certain  conditions,  an  otherwise 
noudangerous  employment  Is  rendered  In- 
bert^ntly  dangerous  theai  the  Employers' 
Llabill^  Act  applies,  and  It  becomes  the 
duty  of  the  employer  to  use  the  care  pre- 
scribed by  the  statute. 

[S]  The  qucsUon  as  to  whether  or  not  a 
wmk  involves  a  risk  or  danger  Is  <eaenlly 
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a  question  of  fact  to  be  decided  by  a  Jury 
(Hackay  v.  Commlssfon  of  the  Port  of  Toledo, 
77  Or.  611.  616,  152  Pac.  250);  and  hence, 
unless,  as  in  O'Neill  t.  Odd  Tellows'  Home, 
89  Or.  3S2,  174  Vac  14S,  the  court  can  eay 
as  a  matter  of  law  that  the  work  does  not  1q- 
Tolre  a  risk  or  danger,  the  question  of  danger 
sboald  be  submitted  to  the  Jury. 

When  measured  by  the  record  presented 
here,  the  work  of  piling  empty  barrels  in  a 
box  CAT,  considered  as  a  class  of  work.  Is 
not  In  general  an  Inherently  dangerous  work. 
If  tbe  testimony  of  Sdiuster  Is  entirely  true, 
then  tbe  barrel  which  fell  upon  the  plalntlfTs 
band  was,  after  being  Jammed  under  the 
roof,  safe,  and  carried  with  it  no  danger 
wbaterer  until  the  plalntUF  continued  to  use 
the  wedged  barrel  as  a  pry  In  disobedleoce 
to  tbe  Instructions  of  Schuster,  and  by  his 
own  ne^tgence  the  plaintltT  himself  caused 
the  barrel  to  fall.  If,  bowerer,  Bottlg's  Ter- 
sion  Is  correct,  then  It  is  a  question  of  fact 
for  the  Jury  to  decide  whether  the  wot*  was 
rendered  Inherently  dangerous  because  of  the 
Insecure  position  of  the  offending  barrel, 
together  with  other  attending  circumstances, 
such  as  tbe  greasy  condition  of  the  barrels, 
iwor  light  and  the  hurry  required  of  the  men. 
In  other  words.  It  la  for  the  Jury  to  say 
whether  because  of  tbe  attending  drcum- 
staoces  and  conditions  the  work  was  render- 
ed Inherently  dangerous.  The  defendant's 
contention  that  tbe  Employers'  Uablllty  Act 
Is  as  a  matter  of  law  Inapplicable  cannot  be 
Bastalned. 

Inasmuch  as  tbe  case  Is  to  be  retried.  It  Is 
proper  to  call  attention  to  the  complaint 
The  language  of  the  complaint  is  in  general 
terms;  tbe  pleading  in  a  large  measure  con- 
sist* of  mere  concluBlons  of  law.  The  mo- 
tion to  make  tbe  complaint  more  definite  and 
certain  should  have  been  sustained  on  tbe  au- 
thiMity  of  Cameron  v.  Paddc  Lime  ft  Gyp- 
sum Co.,  73  Or.  810,  617,  144  Pac  446,  Ann. 
Ces.  1916E,  769,  and  Camenslnd  t.  Freeland 
Furniture  Co.,  89  Or.  158,  171,  174  Pac.  139. 
However.  It  Is  not  necessary  to  decide  wheth- 
er the  demurrer  to  tbe  complaint  should  bave 
been  sustained,  or  whether  the  complaint  is 
soffldent  after  verdict  and  Judgment ;  but  it 
will  suffice  to  say  that  elQce  the  cause  Is  to 
be  remanded  for  a  new  trial.  It  will  be  proper 
f«  the  circuit  court  to  require  the  complaint 
to  be  made  more  definite  and  certain.  The 
order  gttoMng  a  new  trial  is  affirmed. 

BENSON,*  J.,  not  sitting. 
UcBRlDB  and  BBOWN,  JJ.,  concur. 

BEAN,  J.  (concurring  in  part  with  HAB- 
BIS,  J.).  The  motion  for  a  new  trial  was 
based  upon  the  grounds:  (1)  Insufficiency  of 
the  evidence  to  Justly  the  verdict  and  that 
the  same  Is  against  law;  (2)  errors  in  law 
oocorrtng  at  the  trial  and  excepted  to  by  tbe 
detendant  Defendant  claimed  that  this  was 
not  an  aetloa  that  came  under  the  EmjHor- 


ers'  Liability  Act.  The  trial  court  granted 
a  new  trial,  for  the  reason  that  the  com- 
plaint was  Insufficient  to  Justify  submission 
of  the  case  to  tbe  jury  under  the  Bmployers' 
Liability  Act,  and  that  the  instructions  relat- 
ing to  the  EJtuplcyers'  Liability  Act  were 
tberefOTe  errors. 

The  complaint  shows  that  tbe  plaintiff  was 
employed  by  defendant  to  assist  In  loading 
raipty  barrels  in  a  box  car,  and  wtiile  bo 
engaged  be  was  Injured  by  a  barrel  which 
fell  upon  his  left  hand.  Tbe  negligence  of 
defendant  is  set  forth  as  follows: 

"That  tbe  injury  to  plaintiff  was  eansed 
by  the  careleisiMSB,  recUcBsness  and/or  neg- 
ligence of  defendant  In  requiring  plaintiff  to 
place  said  barrels  in  said  box  car,  one  barrel 
upon  another,  and  to  stack  said  barrels  up 
aa  high  as  tbe  roof  of  said  car  would  permit 
and  in  not  uBiog  every  device,  care,  and  pre* 
caution  which  it  Is  practicable  to  ose  for  tbe 
safptj  and  protection  of  Ufe  and  limb  of  de- 
fendant's employees,  u  reqaired  by  law,  ta 
that  defendant  did  not  have  sniBelent  em- 
ployees engaged  in  said  work,  and  directed 
that  said  work  be  done  in  such  manner  that 
it  waa  pOBHible  for  barrels  to  roll  down  from 
the  top  of  the  pile  and  to  fiill  upon  tbe  per- 
son engaged  in  said  work,  and  directed  eaid 
work  to  be  done  in  such  manner  as  to  be  dan- 
gerous to  those  employed  therein;  that  de- 
fendant wefl  knew  of  the  danger  involved  In 
loading  said  barrels  In  said  car  at  that  time 
in  Che  manner  In  which  he  required  said  work 
to  be  done,  and  failed  to  take  proper  and  nec- 
essary precautions  to  prevent  sudi  accidents." 

A  demurrer  was  interposed  to  the  com- 
plaint which  was  overruled.  Plaintiff  also 
moved  tbe  court  to  require  plaintiff  to  make 
the  part  of  the  complaint  above  quoted  more 
definite  and  certain,  and  set  out  wherein  tbe 
defendant  did  not  use  every  device,  care, 
and  precaution  which  it  Is  practicable  to  use 
for  the  safety  and  protection  of  dafendant's 
onployees.  Upon  tbe  motion  being  overruled, 
defendant  answered,  denying  tbe  negligence 
and  affirmatively  alleging  as  follows: 

"That  plaintiff  waa  Injured  tbrongfa  Us  own 

fsult  in  not  obeying  the  directionB  of  the  man 
in  charge  of  the  work,  and  that  plaintiff  ao 
placed  the  barrels  that  one  rolled  on  him  and 
struok  bis  hand  or  fingers,  and  that  said  bar- 
rel would  not  have  fallen  had  plaintiff  fol- 
lowed the  directions  as  to  the  manner  in  which 
said  barrel  abonld  be  placed  in  said  car;  that 
tbe  injury  was  doe  wholly  and  entirely  to  the 
negligence  of  tbe  plaintiff  and  without  any 
fault  on  the  part  of  tbe  defendant  or  his 
employees.** 

'the  answer  further  alleges  that  the  work 
was  not  in  any  respect  dangerous;  that  plain- 
tiff assumed  the  risk,  and  that  be  was  in- 
jured by  reason  of  his  own  carelessness  and 
negligencew  Defendant's  first  reQuested  in- 
struction reads  thns: 

*"rbia  Is  an  action  to  recover  damages  for 
negligence  charged  by  the  plaintiff  against  tbe 
defendant^  and  aa  there  was  no  machinery  nw 
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my  aiipUuee  lued  in  Ac  woik  Oat  ma  cu- 
ried  oD,  I  charge  ron  that  unless  joa  find, 
from  flic  eridciie^  tliat  tbe  employnient  wm 
a  dangeroni  on«  and  that  tbe  dtfcndant 
reeted  the  work  to  be  done  in  soeh  a  manner 
as  to  make  it  dangeroas  to  the  persona  en- 
g»ged  in  the  work,  that  «his  action  dees  not 
come  within  the  Emplorers'  UabiStr  Act,  and 
Tonr  verdict  moat  be  for  defendanL" 

Defendant  also  reqaested  the  court  to 
charge  the  jiiry  tiiat.  If  th^  found  the  work 
in  whidi  plaintiff  was  engaged  was  dangerous, 
bat  tbflt  no  absolute  dnty  to  faniisb  auT  de- 
Tlce  or  other  eqalpnient  was  incambent  up- 
on the  defendant,  and  that  plaintiff  knew  tbe 
risk  and  danger  in  the  work  itself,  he  as- 
samed  the  risk  and  0ie  verdict  shoald  be  for 
the  defendant. 

The  testimony  tended  to  show  that  at  tbe 
time  of  tbe  in]iii7  plaintiff  was  oigaged  in 
loading  old  empty  barrels  in  a  box  car.  Some 
of  tbe  barrels  had  contained  oil  or  grease, 
and  were  slippery.  Tbe  work  was  iaae  at 
nigbL  Tbe  light  from  two  or  three  lanterns 
waa  poor.  The  iMrrds  were  stef^ed  on  end 
three  high,  and  then  the  fourth  barrel  was 
crowded  In  OD  Its  side  between  tbe  tier  and 
the  roof  of  tbe  car.  Mr.  John  P.  ScbnstO' 
was  In  charge  of  tlie  work  for  the  defendant, 
and  assiated  plaintiff  to  place  tbe  foortb  bax^ 
ni  on  top  of  the  three  tiers.  As  described 
In  tiie  testimony,  tbe  upper  barrel  being  lar- 
ger In  tbe  middle  than  at  the  enda,  It  cotild 
not  be  pushed  In  between  the  three  barrels 
and  the  roof  of  tbe  car,  but  projected  out 
over  wlwre  the  next  tier  of  barr^  was  to 
be  i^Ied,  leaving  the  barrel  which  fdl  with 
no  sni)port  except  as  it  was  wedged  in  between 
the  tier  of  barrels  and  the  roof  of  the  car. 
Mr.  Schuster  testified  that  after  they  put. the 
fourth  barrel  np  be  said  to  Bottig,  **That 
barrel  will  have  to  be  taken  down ;  that  may 
come  down;  safety  first"  He  also  testified 
that  "be  (Bottig)  took  hold  of  the  barrel,  and 
Jammed  It  right  np  under  the  roof."  Mr. 
Schuster  fnrUier  stated  on  crosa-examlmttlon, 
la  refwring  to  tbe  manner  In  wUdi  the  bar- 
rel which  fell  was  plied: 

"WeD,  what  I  told  him  to  do,  take  It  out, 
bat  he  shored  It  under  the  roof,  and  I  pat 
my  liand  on  it,  and,  by  gosh,  it  was  solid. 

"Q.  So  after  yon  got  it  there,  and  yon  test- 
ed It  and  tried  it  you  tboaght  it  was  all  right? 
A.  Tea;  I  thengfa  it  waa  all  right." 

It  appears  that  In  piling  other  barrels  tbe 
top  one  was  Jarred  loose,  and  fell  on  plain- 
tiff's hand.  ,  The  testimony  tended  to  show 
that  If  oae  man  bad  hdd  tbe  barr^  up  while 
the  other  tier  was  placed  underneath  so  as 
to  support  It,  or  If  the  second  tier  of  bar^ 
Kris  had  been  piled  three  high  b^ore  the 
fourth  barrel  was  placed,  the  barrel  would 
not  have  fallen.  Tbe  testimony  indicated 
that  tbe  men  sometimes  i^led  the  second  tier 
before  tbey  pat  the  fourth  barrel  on  top. 


•There  ia  aome  dlvnte  belwiLea  the  jlatnttff 
and  Mr.  Sdmater  as  to  the  Inatmctlaiis  ^na 
by  tbe  foreman  to  plaintiff  Plaintiff  dafana. 
in  sabstance,  that  tbe  foreman  gave  him  no 
warning  or  Inatroctions.  Mr.  Schuster  tes- 
tified to  the  effect  that  he  warned  tbe  plain- 
tiff not  to  hit  the  barrels  which  were  under 
the  ftmrtti  ona^  aa  thoe  waa  dancer  ot  tta 
falling. 

The  action  was  broo^  under  the  Kmpl<^- 
eraf  Liability  Act,  and  the  court  diarged  the 
jury  under  the  proriaioas  of  that  act.  Hie 
first  quesdon  for  oonsidmtlao  Is  as  to  the 
sufficiency  at  the  complaint.  Tbe  spedflca- 
tlona  of  negligence  In  the  wranr'*****'  are  aome- 
what  general,  and  we  think  could  hare  been 
made  more  definite  and  certain.  Tbe  com- 
plaint chaigea  thi^  the  defendant  dlzccted 
the  wDik  to  be  done  In  such  """"f^  that  It 
waa  possible  for  the  barrel  to  roll  down  tram 
tbe  top  of  the  pile  vpaa  tbe  peratm  ensafed 
in  the  work,  ao  aa  to  be  dangeroua.  Tersely 
suted.  it  aUegea  that  the  bairA  waa  aas- 
pended  at  the  top  of  ttke  car  without  any 
support.  This  la  in  addition  to  other  general 
allegations  of  negllgenoe  showing  a  want  of 
care  and  precaution,  and  a  failure  to  use 
every  device  which  it  ia  practicable  to  use 
for  the  mietj  and  protecttom  of  life  and  limb 
of  defendant's  employeea. 

[t]  Where  a  defendant  aaawen.  aftu  the 
overruling  of  his  demurrer  to  tbe  complaint, 
the  omnplaint  is  to  be  construed  most  strictly 
In  fftvixr  of  flie  plead»,  and  will  be  BDstalned 
where  the  conplnlnt  contains  a  defective 
atatemait  of  a  canae  of  actUw*  but  not  whoe 
It  falls  to  state  a  cause  of  acti<m:  Shnlts  v. 
Shlvely,  72  Or.  450,  453, 143  Paa  lllS;  -West 
V.  Eley,  39  Or.  461,  65  Paa  798;  Olda  t. 
Gary,  H  Or.  362.  10  PaC.  789;  Oregon  &  O. 
R.  R.  Co.  V.  Jackson  Count;,  88  Or.  1SS0, 
607,  64  Pac  307,  65  Pac  360. 

[7]  The  d^endant,  by  filing  an  answer  and 
denying  tbe  gist  of  the  ail^tltms  of  the 
complaint,  and  afflrmativdy  alleging  contrib- 
utory n^llgence  and  assumption  of  risk, 
waived  bis  demurrer  to  the  complaint.  De- 
fendant avers,  in  effect,  that  there  was  negli^ 
gence  In  the  conduct  of  the  waxk  In  which 
plaintiff  was  engaged,  but  that  It  was  through 
plalntUTa  fault  In  not  obeying  directions  of 
tbe  one  In  chai^  in  ^dng  tbe  barrd  that 
rolled  onto  him.  This  leavee  the  disputed 
question  as  to  wfaethw  or  not  plaintiff  did 
the  work  under  orders  to  which  the  plaintiff 
was  bound  to  conform,  and  did  conform,  and 
whether  by  reason  of  bis  havii«  oosifotSMd 
to  such  orders  the  Injury  resulted. 

[t]  Failure  in  an  action  for  negllgenoe  to 
allege  any  spedfle  negligent  act  done,  or  duty 
omitted  is,  In  any  event,  a  mere  defective 
statement  of  a  cause  of  action,  and  Is  waived 
by  answering  over,  and  cured  by  verdict. 
Chan  Sing  v.  City  of  Portland,  87  Or.  68,  60 
Pac.  718.  A  different  test  Is  applied  to  com- 
plaint after  verdict  than  on  a  motion  or  de> 
mnrrei;    In  Mlntar  t.  Wat&e,  80  Or.  889; 


Digitized  by 


BOTTIG  T.  POL8KT 
(SOI  p.) 


19T 


m,  167  Pac.  157.  168^  BCr.  Justice  Burnett 
•tatea  tbe  rule  thus: 

'^t  1b  contended  here  that  tiie  allegations 
of  the  complaint  are  not  student  to  show  a 
partnership.  A  general  demoner  seems  to 
have  been  filed  against  the  complaint,  bat 
without  the  same  having  been  argued  to  the 
court  the  defendant  answered,  so  that  the  case 
now  stands  and  is  to  be  determined  as  upon 
the  suScicQcy  of  a  pleading  after  rerdict.  It 
is  said  in  Bates  t.  Babcock.  95  Cal.  471).  4S2 
(30  Pac.  605.  28  Am.  St.  Bep.  133,  136,  16 
L.  B.  A.  745,  748) :  'Objections  to  a  complaint 
which  should  be  pointed  out  by  special  de- 
murrer, such  as  uncertainty  or  ambigni^,  are 
Insuffident^  unless  so  specified,  to  defeat  a 
Tercet  against  the  defendant,  nor  can  they, 
if  overroled  after  having  been  so  spedfled.  be 
considered  for  the  purpose  of  sustaining  a 
judgment  in  his  favor  that  was  erroneously 
rendered  after  a  trial  apon  tbe  merits.  It  is 
only  when  there  is  in  the  complaint  an  entire 
absence  of  averment  of  fact  essential  to  a 
rccowiy,  so  tiiat  bo  eridsnca  of  that  fact 
could  he  reedved  at  the  trial.  Oat  a  judgment 
in  favor  of  the  plaintiff  cannot  be  sustained; 
but,  if  the  objection  be  merely  that  such  fact 
is  defectively  alleged,  evidence  received  un- 
der such  averment,  tt  suffident,  will  sustain 
the  judgment*  *' 

We  think  the  complaint  Is  a  defectlTe  or 
general  statement  of  a  good  cause  of  action, 
and  that  tt  Is  good  after  verdict. 

[t]  It  is  contended  by  tbe  defendant  that 
tbe  complaint  does  not  show  that  any  device 
conid  have  been  practically  used.  The  aver^ 
ment  that  the  defendant  was  negligent  "In 
not  using  every  device,  care,  and  precaution 
which  It  Is  practicable  to  use  for  the  safety 
and  protection  of  Ufa  and  Umb,"  clearly  Im- 
plies that  It  was  practicable  to  pile  the  bar- 
rels so  that  the  upper  one  would  not  fall 
down.  The  Employers'  liability  Act  is  analo- 
gous to  the  Factory  Act  (sectton  67S8,  Or.  L.). 
In  several  jurisdictions,  undo*  tiie  provisions 
ot  a  factq^  act,  tbe  burden  is  on  the  defend- 
ant to  show  that  it  was  not  practicable  to 
use  a  particular  device  or  guard  reasonably 
calculated  to  prevent  acdd«it  Beddlngton 
V.  Blue  ft  Raftery,  168  Iowa.  34,  40,  149  N. 
W.  033;  O'Connell  v.  Smith,  141  Iowa,  1,  118 
N.  W.  266;  Kimmarle  v.  Dubuque,  154  Iowa, 
42,  134  N.  W.  434 ;  Caspar  v.  Lewln,  82  Kan. 
eW,  109  Pac.  657,  40  L.  B.  A.  (N.  S.)  526; 
Gross  v.  Eagle  Wheel  Mfg.  Co.,  252  Pa.  361. 
97  AtL  467;  Camenzind  v.  Freeland  Furni- 
ture Co.,  89  Or.  158,  171,  174  Pac.  139. 

[10]  The  rule  In  this  state  Is  understood 
to  be  that  tbe  burden  Is  upon  the  plaintiff  to 
show  the  practicability  of  using  such  a  de- 
vice. Csmeron  v.  Pac.  Lime  &  Gypsum  Co., 
73  Or.  610.  617. 144  Pac  446.  Ann.  Cas.  1916B, 
788l  a  strict  rule  as  to  the  allegations  and 
proof  as  to  tbe  practicability  of  performing 
work  with  care  and  precaution^  or  by  tbe  use 
of  a  certain  device,  should  not  be  involied. 
An  employer  la  in  a  better  posltUni  to  show 
tbe  ImpracttciU^llty  of  tbe  use  of  a  certain 


device  than  the  onployee  Is  to  prove  tbe 
practicability.  Moreover,  there  can  be  but 
little  question  In  regard  to  the  practicability 
of  using  care  and  precaution  as  commanded 
by  tbe  Employers*  Liability  Law.  In  Quiun 
V.  Hawley  Pulp  A  Paper  Co.,  85  Or.  630, 
635,  167  Pac.  671,  672.  which  in  principle 
was  much  like  the  case  at  bar,  It  was  shown 
on  the  part  of  defradant  that  the  material 
was  plied  in  the  usual  way.  Mr.  Justica 
Burnett  stated: 

'^Bt  the  bales  were  stadied  up  in  the  usu- 
al way  does  not  controvert  the  showing  of  tbm 
plaintiff.  If  tlist  was  the  faiabltual  method 
of  storing  the  [taper,  the  wonder  Is  that  some 
one  was  not  hurt  before  the  injury  in  ques- 
tion. If  the  process  used  was  such  as  In  fact 
to  cause  hart  to  the  employee,  when  it  was 
practicable  to  obviate  the  danger,  its  long  con- 
tinuance does  not  make  It  less  culpable." 

In  tbe  present  case  tbe  d^endant  claims 
that  the  barrels  were  piled  in  tbe  usual  man- 
ner. It  iB  In  evidence,  however,  that  by  ac- 
tual experience  the  second  tier  of  barrels 
could  be  piled  tbree  hi^  befwe  tbe  fburtfa 
barrel  was  placed  on  top. 

The  testimony  Indicated  that  flu  foreman 
toolE  bold  of  the  batrd  with  tbe  plalntift, 
and  assisted  him  in  pladng  It,  saying,  "Tou 
will  have  to  put  tt  up  tbera"  The  Employ- 
ers* Liability  Act,  amonff  other  things,  en- 
joins npmi  an  ownon  or  persons  havlDg 
charge  of,  or  reaponsible  tor,  any  work  in- 
vtdvlng  a  risk  or  dangor  to  tbe  employees,  to 
use  every  device  care,  and  precaution  whlcA 
It  is  practicable  to  use  for  tbe  protection 
and  safety  ot  life  and  limb.  It  will  be  no- 
ticed from  this  clause  that  "care  and  pre- 
cautbm"  are  commanded  1^  tbe  law  equally 
as  strong  as  the  use  of  a  device.  We  see 
no  reason  why  the  one  is  not  Just  as  essen- 
tial as  the  ether.  It  Is  true  that  the  use  of 
a  device  may  indnde  care  and  precaution, 
while  care  or  precaution  may  or  may  not  in- 
clude tbe  use  of  a  device.  In  the  preaent 
case  there  was  no  devloe  such  as  Is  usually 
used  to  guard  dangerous  ma<diinery,  and  tbe 
question  In  regard  to  a  device  Is  not  Involved, 
Unless  we  term  the  third  barrel  which  might 
have  bew  placed  under  the  barrel  which  fell 
a  device.  That  there  was  a  want  of  care 
and  precaution  In  the  conduct  of  the  work 
is  alleged,  and  testlmtmy  was  adduced  sup- 
porting sucb  allegation.  In  ftict,  the  testi- 
mony of  the  forraian  himself  showed  that 
there  was  negligence  in  pladng  and  allowing 
the  barrel  to  remain  In  tbe  precarious  condi- 
tion. He  directed  it  to  be  put  up  and  neglect- 
ed to  take  it  dovra.  He  neglected  to  put  up 
the  second  tier  of  barrels  before  attempting 
to  lay  the  fourth  barrel  on  top  of  the  tier. 

[11]  Tbe  testimony  shows  that  the  plain- 
tlfF,  pursuant  to  his  duty,  by  virtue  of  his 
employment  by  defendant,  performed  the 
work  in  conformity  to  the  orders  of  Mr. 
Schuster,  who  had  charge  of  tbe  work.  Tbe 
defendant  was  re^xmslUa  for  the  manner 
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In  vbldi  tbft  TTork  vu  done  imder  Uie  di- 
rection of  hla  foreman,  and  is  not  entlQed 
to  tlie  d^euse  of  aesomptlon  of  risk,  accord- 
ing to  tbe  proTid<»is  of  section  5  ot  the  Em- 
ployers* Liability  Act  (Or.  L.  S  «789)> 

It  la  nrged  by  connad  for  defendant  tba.t 
the  work  did  not  InTolTe  a  risk  or  danger  to 
employees.  Tbli  aneatlm  la  one  of  fiict  to 
be  determined  by  the  Jury  ratber  tban  a 
question  of  law.  Mack  ay  t.  Port  of  Toledo, 
77  Or.  611,  102  Pac  250;  PauUoe  t.  Grove, 
81  Or.  106,  1A4  Pac.  662.  From  tbe  testimo- 
ny adduced  the  Jury  oould  reasonably  be- 
lieve tbat  the  work  was  dangwona. 

The  want  of  care  and  precantion  iq;>Qn  the 
part  of  tbe  defendant,  as  averred  In  the  com- 
plaint and  as  shown  by  the  testimony,  was 
much  the  same  In  principle  as  In  tbe  eases  of 
Qulnn  V.  Hawley  Pulp  &  Paper  Co.,  supra, 
Beed  v.  Western  Union,  70  Or.  278.  141  Pac. 
161,  where  a  bucket  of  paint  ttAl  upon  the 
plaintiff,  and  Adams  t.  Alblna  Eng.  ft  Ma- 
chine Works,  97  Or.  543, 192  Pac.  793.  where 
a  pile  of  angle  Irons  fell  np<«  the  plaintiff. 
Therefore  there  was  no  errra  In  overruling 
tbe  motion  for  a  nonsuit,  and  refoalng  to  di- 
rect a  verdict  tar  defendant 

[12]  The  action  was  brought,  as  tbe  com- 
plaint indicates,  undw  tbe  BrntAoyertf  Lia- 
bility Act.  If  tbe  C(»n^alnt  should  be 
amended  so  as  to  make  it  mwe  spedflc,  the 
a^e  testimony  could  be  introduced.  Tbe 
defmdant  appar«itly  underatood  tbe  allega- 
tions of  the  complaint,  and  was  In  no  way 
surprised  upon  the  trlaL  The  court  plainly 
and  carefully  charged  the  Jury  under  tbe  pro- 
visions of  the  Employers'  Liability  Act 
Am<Mig  other  things  the  Jury  was  told  that 
they  must  first  find  by  a  preponderance  of 
the  evidence  that  the  Stf  vice  In  which  tbe 
plaintlfF  was  engaged  at  the  time  of  the  In- 
Jury  Involved  a  risk  and  danger  to  plaintiff 
and  other  emplt^ees,  practically  as  requested 
by  defraidaut  The  court  instructed  the  Jury 
in  regard  to  coounon-law  liability.  Such 
charge,  however,  was  favorable  to  the  de- 
fendant, and  gave  him  tbe  benefit  of  the  full 
defense  of  contributory  neglig^ce  and  tbe 
defense  of  aasomptlon  of  risk.  The  com- 
plaint statea  a  cause  ct  action,  and  the 
testlmcny  substantiates  tbe  complaint  It 
was  therefore  error  for  tbe  trial  court  to  set 
aside  the  verdict  and  Judgment 

The  Judgment  of  the  circuit  court  should 
be  reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  Judgment  upon  the  verdict 

BCBNETT,  C.  J.  (concurring  In  the  re- 
sult). [1 3]  Tbe  circuit  court  set  aside  a  vei^ 
diet  and  Judgment  for  the  plaintiff  and  or- 
dered a  new  trial.  I  ooncnr  in  the  result 
reached  by  Mr.  Justice  BABRIS  In  his  apin- 
ion  affirming  this  action,  for  the  reaaona  here 
stated.  The  charge  of  negligence  la  as  fol- 
lows: 

"That  sold  lajniy  to  plaintiff  was  caosed 
by  the  carelesaness,  reeUessnesB,  and/or  neg- 


ligenee  of  defendant  In  requlrhig  plaintiff  to 
place  said  barrels  in  said  box  car,  one  barrel 
upon  another,  and  to  stack  said  barrels  up  aa 
high  as  the  roof  of  said  ear  would  permit  and 
in  not  aslng  every  device,  care,  and  precau- 
tion which  It  is  practicable  to  use  for  the 
safety  and  protection  of  life  and  limb  of  de- 
fendant's employees,  as  required  by  law,  in 
tbat  defendant  did '  not  have  sufficient  em- 
ployees engaged  in  said  work,  and  directed 
that  said  work  be  done  in  such  manner  that 
it  was  possible  for  barrels  to  roll  duwo  from 
the  top  of  tbe  pile  and  to  faU  npon  the  per- 
Boa  engaged  In  snJd  work,  and  directed  said 
work  to  be  done  in  sncb  manner  as  to  l>e  dan- 
gerons  to  those  employed  therein.  That  de- 
fendant well  knew  of  the  danger  involved  in 
loading  said  barrels  in  said  car  at  that  time 
in  the  manner  In  which  he  reqnired  aaid  work 
to  be  done,  and  failed  to  take  proper  and 
necessary  precautions  to  prevent  aoch  acci- 
dents." 


Tbe  allegation  la  defective  in  tbat  It  does 
not  show  by  any  statement  of  fact  or  other- 
wise than  as  embodied  in  the  pleader's  aver- 
ment of  legal  coocluslon,  what  it  was  prac- 
ticable to  do  that  was  not  done,  for  the  pro- 
tection of  life  and  limb  in  the  pn^reas  of 
the  work.  I  am  not  in  accord  with  the  argn- 
ment  by  inference  at  least  that  the  work 
contemidated  by  the  Employers'  Liability 
Act  must  be  "Inheroitiy"  dangerons.  That 
Is  importing  Into  the  statute  an  element  not 
within  the  legislative  utterance.  Tbe  words 
of  the  statute  are^  "wwk  Involvtug  a  rUtk 
ta  danger  to  the  mplt^ee  or  public"  In 
the  instant  case,  ao  ftur  oa  the  allegation  is 
concerned,  at  least  the  plaintiff  received 
an  Injuty  In  the  performance  of  the  work  In 
qnestton.  The  danger  was  realized.  The 
risk  became  an  actuality.  Aa  the  event  prov- 
ed, the  risk  or  danger  was  lnv<Mved  In  that 
particular  work.  It  was  not  Involved  In 
anything  ela&  Having  been  *involved" 
therein,  it  waa  evolved  therefrom  as  an  ao- 
complishad  result  as  tbe  work  progressed. 
Had  it  not  been  for  the  work  In  which  tbe 
plaintiff  was  engaged,  tbe  hurt  would  not 
have  bappoied.  Tbe  risk  of  tbe  injury 
would  not  have  bem  'invidved"  but  for  tbat 
very  work. 

Tbe  statute  does  not  allude  to  suspected  or 
foreseen  danger.  It  Is  intended  to  apply  to 
dangw  which  actually  produces  an  Injury, 
whether  the  risk  be  antldpated  or  unsuspect- 
ed. Whether  the  work  did  prodoce  an  injury 
is  of  course  a  qnestlfm  oS  &ct  But  tf  it 
Is  to  be  taken  as  granted  tbat  the  plaintiff 
waa  hurt  in  the  pnformance  of  tiiat  wwk, 
then  Indeed  res  Ipsa  loquitur ;  tbe  work  did 
involve  a  risk  or  danger.  No  one  has  yet 
pointed  out  where  the  risk  was  "Involved.*' 
uDless  it  was  in  the  work  in  questhm.  Jn 
such  ao  instance,  the  case  would  turn  upm 
whether  or  not  evoTtbing  practicable  to  use 
for  tbe  protection  and  saf^^  of  life  and 
limb  had  been  employed  in  carrying  on  the 
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work.  It  !■  tbe  dnty  of  the  plaintiff  In  sncb 
cases  to  allege  what  was  practicable  to  use, 
and  aver  tbat  fbn  dtfendant  did  not  nfe  tbit 
same. 

The  deranrrer  to  ttie  complaint  onght  to 
hare  been  snstalned,  and  for  tbia  reason  I 
concur  In  tbe  result  of  affirming  tbe  action 
at  tbe  drcatt  court  in  setting  a^e  tbe  Jndff- 
meat  rendered  for  tbe  plaintiff. 

JOHNS,  J.  (conearring  in  tbe  resnlt). 
(14]  It  la  my  personal  opinion  tbat  the  load- 
ing of  a  box  car  wltb  empty  barrels  In  the 
usual  and  ordinary  manner  does  not  Invcdre 
a  risk  or  danger  wltbln  the  meaning  of  tbe 
Employers*  Liability  Act,  but  under  the  rule 
of  stare  decisis  I  fed  bound  by  the  dedstons 
of  this,  court  cited  in  the  opinion  of  Mr. 
Justice  HARRIS,  and  for  aueb  Mason  I 
concur  In  Ids  result: 


MATHEWS  V.  TOBIAS  «t  iL 
(Saprme  Court  of  Oreggn.  11,  19S1,) 

1.  SpeeHle  parformaioe  «a8~Ex8relse  of  dlt- 
oretlOB  depends  on  showlsg  of  clear.  Jest,  defl- 
■ttsk  raasoaalil^  ud  mstnal  Undlag  agro^ 
meat 

Before  an  equity  eoart  may  ezerdse  Its 
discretioB  to  enforce  spcdflcelly  a  contract  to 
deviae,  the  eanse  most  com«  before  it  with  prop- 
er allegatloDB  of  fact  sapported  by  proof  of 
a  bindnic  agreement  that  it  is  dear.  Just,  defi- 
nite, reasonable,  and  mutual  in  all  Its  obliga- 
tions. 

2.  SpecMe  performaaee  «s>l2l(7)  —  There 
Bisst  be  adequata  proof  of  eostraet  to 
vise  asd  showing  of  part  performuoe  making 
a  fraed  on  plalatlff  If  not  oompleted. 

A  contract  to  devise  is  within  the  statute 
irf  frauds,  aod  to  obtain  its  specific  performance 
there  mast  be  adequate  proof  to  establish  the 
contract,  accompanied  by  such  evidence  of  part 
performance  as  will  make  it  a  fraud  upon 
plaintiff  not  to  complete  the  contract. 

3.  BpeeMo  performanoe  «=386  —  Equity  may 
seize  property  wbioh  testator  agreed  to  will 
to  plaintiff,  after  testator's  death,  aad  fastes 
trust  spon  It 

Where  a  party  had  made  a  Just  and  valid 
contract  to  devise  proper^  by  will  which  has 
been  dearly  proved,  but  breached  by  promisor, 
equity  will  in  a  proper  case  epecifically  enforce 
it  after  the  promisor's  death  by  seising  tbe 
property  which  was  the  subject  of  the  agree* 
meat  and  fastening  a  trust  upon  iL 

4.  SpecMo  perfonaasee  14(2)— Complaint 
falling  to  allege  possession  under  agraement 
to  devisey  or  aa  exoeptten  making  sash  all»- 
gatloB  nnneoeessry,  is  losuffldeat. 

A  complaint  to  specifically  enforce  a  parol 
contract  to  devise  is  insufficient  where  It  does 
not  allege  possession  under  the  contract,  nor 
aver  facts  showing  the  case  to  come  under  the 
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exception  of  an  agreement  to  devise  for  servic- 
es of  such  a  nature  or  character  that  it  is  im- 
possible to  estimate  their  vsloe  to  the  'promisor 
by  any  pecuniary  standard,  and  where  there 
was  no  intention  to  mcisnre  their  Talne  by  such 
standard. 

Department  1. 

Appeal  from  Circuit  Ooort,  Multnomali 
County;  R.  O.  Uonw,  Judge. 

Suit)  by  Nannie  Mathews  against  Mattle 
U.  ToUas  and  others.  Decree  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

This  Is  a  suit  In  equity  to  enforce  specif- 
ically the  terms  of  an  alleged  contract  to 
devise  to  flanme  Mathews,  by  will,  loti  3,  In 
block  89.  Couch's  Addition  to  the  dty  of 
Portland,  Or. 

The  complaint  alleges  that  the  plaintiff, 
Nannie  Mathews,  Is  the  daughter  of  Hubert 
T.  Dale  and  Anna  E.  Dale,  bis  wife,  both  of 
whom  are  deceased;  that  the  defendant  Mat* 
tie  M.  Tobias  Is  tbe  daughter  of  tbe  plain- 
tiff; that  the  defendant  David  S.  Tobias  Is 
the  husband  of  Mattie  M.  Tobias,  and  tbat 
Helen  Tobias  Is  the  daughter  of  the  defend- 
ants Mattle  M.  and  David  S.  Tobias.  The 
complaint  further  alleges  that  Robert  T. 
Dale  died  in  June,  1S86,  leaving  as  heirs 
Anna  E.  Dale,  his  widow,  and  Nannie  Dale, 
a  daughter;  that  prior  to  bis  death  he  had 
deeded  to  Anna  E.  Dale  tbe  parcel  of  real 
property  hereinbefore  mentioned,  together 
with  two  other  lots,  all  of  which  propertty 
was  then  of  little  value;  that  the  widow  had 
difficulty  In  meeting  her  living  expenses,  tax- 
es and  charges  upon  said  property;  that.  In 
order  to  Induce  her  daughter,  Nannie  Dale, 
to  assist  her  In  paying  her  Uvlog  expenses, 
repairs,  and  taxes  upon  said  property,  she 
ogr&tA  with  her  daughter  that.  If  she  would 
assist  her,  Ai&a  £.  Dale,  In  meeting  her 
living  expenses,  repairs,  and  taxes  upon  said 
property,  that  she  would,  upon  her  death, 
devise  and  convey  by  will,  to  her  daughter, 
Nannie  Dale,  said  lob  3;  that  Nannie  Dale, 
plaintiff  herein,  accepted  said  offeri  and 
agreed  to,  and  did,  for  many  years,  live  with 
her  mother,  help  pay  her  living  expenses, 
taxes,  repairs,  and  the  upkeep  of  said  prop- 
erty; thereafter,  Nannie  Dale  married  Ezekil 
Mathews,  and  said  contract  was  renewed 
by  the  mother  with  her  daughter,  Nannie 
Mathews,  and  Ejzekll  Mnbhews,  her  husband, 
by  agreeing  that.  If  they  would  live  with 
and  assist  her  In  meeting  her  living  expenses, 
repairs,  and  taxes  upon  her  property,  and  If 
they  would  move  a  house  upon  said  lot  3, 
Anna  E.  Dale  would  make  a  will  whereby 
she  would  convey  said  lot  3  to  her  daughter; 
that  the  plaintiff  and  her  husband  accepted 
said  offer  and  contract;  that,  in  reliance  up- 
on said  agreement,  plaintiff,  for  many  years, 
and  down  to  and  including  tbe  year  1914, 
assisted  her  mother  in  paying  her  living 
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expenses,  making  repairs  on  her  property, 
yaylDg  taxes  thereon,  and  bought  and  moved 
a  house  upon  said  lot  3;  and,  by  means  ot 
such  assistance  given  by  plaintiff  and  her 
husband  in  reliance  upon  said  contract,  the 
mother,  Anna  E.  Dale,  was  enabled  to  re- 
tain title  to  her  real  property;  that  In  con- 
sideration of  the  money  and  assistance  fur- 
nished to  her  by  her  daughter  and  son-in- 
law,  Nannie  and  Ezekll  Mathews,  the  Im- 
proving of  the  property  and  the  payment  of 
taxes  and  expenses  by  them  during  all  said 
years,  Anna  E.  Dale  made  and  executed  a 
will  whereby  she  performed  said  contract 
with  plaintiff  and  willed  said  lot  to  the  plain- 
tiff, depositing  said  will  with  one  George 
Watklns,  where  It  remained  for  many  years ; 
that  the  aforesaid  contract  and  will  ther^y 
became  an  irrevocable  ctmtract  and  will  on 
the  part  of  the  said  Anna  E.  Dale;  that  In 
1914,  and  In  vltdatlon  of  her  agreement  witb 
the  plaintiff,  Anna  B.  Dale  obtained  said 
will  from  George  Watklns  and  destroyed  the 
same;  that  on  or  alxmt  the  11th  day  of 
March.  1916,  Anna  Bi  Dale,  In  vlolatl<m  of  her 
contract  wltih  plaintiff,  made  and  executed  a 
will  whereby  she  devised  lot  4,  in  said  block 
89,  Couch's  Addition,  to  the  defendant  Mattis 
M.  Tobias,  and  attempted  to  will  said  lot  3 
to  the  defendant  David  S.  Tobias,  in  trust, 
for  Helen  EUzalwUi  Tobias,  plaintiff's  grand- 
daughter. 

The  complaint  likewise  attacks  the  valid- 
ity of  a  lease  upon  said  lot  3  to  the  Qoodyear 
Tire  &  Bubber  Company,  as  well  as  a  mort- 
gage upon  mid  real  property  to  Emily  A. 
Beckard. 

The  defendants  deny  the  existence  of  the 
alleged  contract  involved  In  this  controversy, 
and  aver  the  validity  of  the  lease,  also  of 
the  mortgage. 

The  case  was  tried,  argued*  and  taken  un- 
der advisement,  and  a  decree  rendered 
against  the  plaintiff  and  in  favor  of  the 
defendants,  without  any  flndings  of  fact  or 
conclusions  of  law.  naintiff  anneals,  and 
asslgnB  as  error: 

"That  the  conrt  committed  error  in  rendering 
said  decree  against  appellant,  and  in  each  and 
every  part  thereof,  and  In  not  rendering  a  de- 
cree as  prayed  for  in  tiie  complaint." 

C.  P.  Olson,  of  Portland  (Ralph  B.  Dunl- 
way  and  Olson,  Dewart  ft  Bain,  all  of  Port- 
land, on  the  brief),  for  appellant 

R.  W.  Wilbur,  of  PorUand  (Wilbur,  Spen- 
cer, Beckett  &  Howell  and  B.  K.  Oi^n- 
helmer,  all  of  Portland,  <mi  the  brief),  for 
respondenta 

BBOWN,  J.  (after  stating  the  facts  as 
above).  This  case,  like  many  others,  illus- 
trates Uie  ambulatory  character  of  wills. 
The  devisLng  of  property  by  will  is  a  right 
conferred  by  law.  So  far  as  the  statute  is 
concerned,  Anna  E.  Dale  had  the  r^ht  to 
change  her  mind  with  reference  to  the  ben- 


eflciarleB  of  her  real  property  as  otbea  as 
she  chose.  We  assume  that  her  teatam^t 
was  the  written  expression  of  her  free  act 
and  wilL  But  it  is  asserted  that  the  testa- 
trix, in  a  previous  will,  had  made  the  plala- 
tlff  her  chief  beneficiary,  and  for  a  consid- 
eration had  bargained  away  her  right  to 
alter  that  wilL  This  may  be  true.  The  in- 
quiry then  Is:  Was  the  alleged  contract  en- 
tered into,  and,  If  so,  did  lb  make  the  will 
of  Anna  El.  Dale  irrevocable? 

[1]  Before  a  court  of  equity  is  empowered 
to  exercise  Its  discretion  In  this  case,  the 
cause  must  come  before  it  witb  prop»  al- 
legation of  fact,  supported  by  proof  of  a 
binding  agreement  that  is  <dear,  Jast^  definite, 
reasonably  and  mutual  in  Its  obUgaUons, 
in  all  its  parts. 

"Eqoi^  win  constrofl  the  contract  to  devise 

strictly  against  the  complainant  so  m  not  to 
interfere  with  freedom  of  testamentuy  disposi- 
tion."  Pomeroy's  Eg.  Jar.  (5th  Ed.)  |  2168. 

[2]  It  has  been  Judicially  determined  that 
persons  may  lawfully  contract  with  reference 
to  the  disposition  of  propertiy  by  wlU.  Anna 
E.  Dale  was  a  competent  person  to  execute  a 
will;  hence  she  could  lawfully  enter  Into  a 
valid  agreement  binding  herself  to  make  a 
particular  testamentary  disposition  of  her 
real  property.  In  re  Dale's-  Estate,  82  Or. 
67,  179  Pac.  274;  Kelley  v.  Devin,  65  Or. 
211.  132  Pac.  535;  Woods  t.  Dunn,  81  Or. 
457,  159  Pac.  1158;  25  R.  a  L.  3U.  The 
defendants,  however,  dray  the  execution  of 
the  alleged  contract  and  its  performance, 
and  Invoke  the  protecUoD  of  the  atatote  at 
frauds. 

A  contract  t»  devise  real  prtqperty  by  will 
is  within  the  statute  of  flraodSt  and,  in 
order  to  remove  bu<^  an  agreement  tnm 
the  protection  of  the  statute,  and  enforce  its 
spedflc  performance,  there  must  be  adequate 
proof  to  establish  the  contract  to  the  satis- 
faction of  a  conrt  of  equity,  accompanied 
by  such  evidence  of  part  performance  as 
will  make  it  a  fraud  nprai  the  plaintiff  not 
to  complete  the  contract 

[3]  The  courts  are  practically  a  unit  in 
holding  that,  where  a  party  has  made  a  Just 
and  valid  contract  to  devise  prop»ty  by  will, 
and  the  agreement  has  been  clearly  iwoved. 
but  breached  by  the  promisor,  equity  will,  in 
a  proper  case,  specifically  enforce  It  after  the 
promisor's  death  by  seizing  the  prop^ty 
which  Is  the  subject-matter  of  the  agreement 
and  fastening  a  trust  on  it  in  favw  of  tlie 
person  to  whom  the  decedent  agreed  to  give 
it  by  will.  Kelley  t.  Devln,  Biu>ra;  Woods 
T.  Dunn,  supra;  6  Pomeroy's  Eq.  Jur.  (Sth 
Ed.)  S  2168,  and  notes.  Also  see  extensive 
note  with  collectlw  of  authorities,  Ann.  Cas. 
1914A,  399.  It  has  been  said  that  the  en- 
forcement Is  made  in  harmony  witb  the  prin- 
ciple that  courts  of  equity  will  not  bUow 
the  statute  of  frauds  to  be  used  as  an  instra- 
meut  (rf  fraud.  Bowdl  v.  Smith,  123  Wis.  ^0, 
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102  N.  W.  1,  S  Ann.  Oiu.  773 :  Wetmore 
WUte,  2  Gaines,  Oaa.  (N.  Y.)  87,  2  Am.  Dec. 
828. 

It  !■  wzitten  tbat: 

"Where  the  Bltaation  is  sadi  that  the  promisee 
cannot  be  restored  to  his  orlcinal  position,  to 
permit  the  promisor  to  repodiate  his  agree- 
ment under  eloak  of  the  statute  of  frauds,  har- 
ing  received  a  snbstantial  sod  valnable  con- 
sideration, would  be  hiffhly  inequitable.  Courts 
«f  cqoitr,  from  the  verj  beginning,  bare  striven 
to  maintain  the  statute  in  its  integritr  as  a 
pnventiTe  of  fraud,  while  strenuously  repress- 
ing its  use  aa  a  means  of  working  frauds.  A 
defendant  will  not  be  allowed  to  shelter  his 
own  fraud  behind  the  statute  of  frauds,  nor  to 
nae  that  statute  as  an  instrument  of  fraud  and 
wronf.  "When  the  statute  is  invoked  to  sanc- 
tkm  a  palpable  fraud  upon  one  who  has  per- 
formed his  agreement,  and  cannot  be  restored 
to  his  original  position,  a  court  of  equity  must 
Interpose  its  authori^."  Teake  v.  Dittberner, 
70  Neb.  544,  98  N.  W.  07,  118  Am.  8L  Bep. 
802. 

[4}  The  sufficiency  of  the  complaint  In  the 
instant  case  Is  challenged  by  the  defendants. 
The  complaint  does  not  allege  possession 
nader  the  contract,  nor  does  this  pleading 
aver  facts  showing  tbat  tbo  ctmslderatton 
of  the  alleged  contract  was  such  that  It 
comes  under  an  exception  to  the  general  rale 
requiring  an  allegation  of  possession.  The 
plaintiff  failed  to  aver  (likewise  to  prove) 
possession  of  the  lot  In  C(mtroTer«r.  From 
the  facts  alleged  in  the  comi^Bint  an  allega- 
tion of  possession  was  necessary,  and  Its 
absence  Is  fataL  We  do  not  bold  that  poe- 
seasion  is  necessary  in  all  cases  to  remove 
the  bar  of  the  statute  of  fraudo. 

As  to  what  constitutes  sufficient  acta  to 
operate  as  part  performance,  much  has  been 
written,  and  It  can  only  be  detotnlned  from 
the  drcomstances  of  each  particular  case. 
It  has  been  truly  said  tbat: 

'^t  is  not  a  subject  upon  which  it  is  eaay  to 
generalize."  Agnew  T.  Dumaa,  64  Tt.  14T,  SS 
Atl.  634. 

In  general,  an  allegation  of  possession  and 
proof  thereof  are  necessary  to  establish  parti 
performance,  so  as  to  remove  the  shield  of 
the  statute  ct  frauds.  A  rule  of  j^eadlng 
Is  tbna  stated  oy  this  court: 

ffince  the  agreement  and  its  part  performance 
are  the  essential  prerequiaitea  to  be  eataUiabed 
by  evidence  at  the  trial,  it  is  ueceaaary  to  the 
maintenance  of  a  aolt  of  this  kind  that  the  com- 
plaint ahould  aet  forth  the  oral  contract,  and 
also  allege  that  pursuant  to  iu  terms  poaaee- 
slon  of  the  premises  was  taken  by  the  pur- 
diaser.  and,  if  the  parties  are  related,  that  th« 
latter  has  made  improvements  upon  the  land. 
Barrett  v.  Schteich.  87  Or.  613,  62  Pac.  7»2; 
Zeuake  v.  Zeuske,  62  Or.  46,  124  Fac.  208; 
Thayer  v.  Thayer,  6»  Or.  138,  138  Pac  47&" 
Skinner  v.  Furnas,  82  Or.  414,  421,  ISl  Pac. 
962.  964. 

To  nae  effect  la  Rlggs  v.  Adklns,  95  Or. 
414,  420b  187  Pac.  808. 


Bowerer,  a  auallflcatlon  of  ttie  foxegcrfng 
rule  exists  where  the  conirideratlon  for  a 
^mnlse  to  devise  land  la  the  rendition  of 
services  of  such  a  nature  or  peculiar  diaz^ 
acter  that  it  Is  Impossible  to  estimate  tbehr 
value  to  the  promisor  by  any  pecuniary  stand- 
ard, and  where  there  was  no  intention  to 
measure  them  1^  a  pecuniary  standard. 

In  ES-anklln  t.  Tackerman,  68  Iowa,  5^ 
27  N.  W.  769,  an  oral  ocmtract  to  devise 
land  In  omslderation  o£  services  to  be  per^ 
formed  and  supporta  to  be  furnished  was 
spedflcally  enforced  after  performance  by 
the  promisee,  altbougb  be  was  never  In  poa- 
sesslon  of  the  property  covered  by  the  con- 
tract, like  rtiief  was  granted  by  specific 
enforcement  In  Lotiirop  t.  UarUe^  12  9. 
D.  DU,  81  N.  W.  889,  78  Am.  St  Bep. 
626,  altbongb  the  promisee  never  was  In  poa- 
sesslmi.  In  this  case  the  court,  badng  its 
bidding  upon  nnmerous  authorltlee,  said: 

"Uoney  was  not  made  the  standard  by  whicb 
to  measure  the  value  of  such  care  and  attention 
aa  bis  pitial)le  condition  would  be  likely  to  re- 
quire for  a  period  as  mwertsin  as  the  duration 
of  life,  and  hia  Intention  to  convey  the  prendses 
in  consideration  therefor  should,  in  the  absence 
of  fraud  or  Injury  to  any  one,  govern  the  ac- 
tion of  the  court  Tbe  caae  is  clearly  within 
the  rule  justifying  courts  of  equity,  in  carrying 
into  effect  parol  agreements,  to  convey  real  es* 
tate  after  the  full  and  faithful  iierformance  of 
anch  service  In  consideration  therefor,  aa  this 
record  disposes." 

To  like  effect  is  the  holding  of  the  court 
in  HaU  T.  Oilman,  77  App.  Div.  408,  79  N. 
Y.  Si^Pb  803.  See^  also,  Kelley  t.  Devln, 
supra. 

Possession  of  tlie  proper^  Is  not  a  requi- 
elte  where  the  conslderatlixi  was  personal 
care  and  services  not  measurable  In  money. 
Brinton  v.  Van  Gott,  8  Utah,  480,  SS  Pac 
218;  Scbo<HiOTar  t.  Schoonover,  80  Kan.  487 
121  Pac.  480,  88  L.  B.  A.  (N.  S.)  7S2,  and 
note;  Bryson  r.  McSbane.  48  W.  Va.  126, 
35  S.  E.  848,  49  L.  B.  A.  527;  Franklin  T. 
Tuckerman,  08  Iowa,  57S^  27  N.  W.  758.  8e^ 
also,  note,  15  U  B.  A.  (N.  8.)  460  et  seq.; 
Velikanje  t.  Dlcbman,  98  Wadi.  S65,  168 
Pac.  465. 

The  question  of  spedflc  penCormance  at 
oral  contract  to  devise  ox  convey  land  in 
consideration  of  performing  services  or  fur- 
nishing support,  where  no  possessioa  Is  taken, 
or  lnq>iovanentB  made,  la  the  subject  of 
notes  to  Grlndllng  v.  Bayhl,  15  U  B.  A.  (N. 
S.)  406,  snd  Sdioonorer  v.  Sdioonover,  88 
U  R.  A.  (S.  S.)  752.  See  6  Pomeroy  Eq. 
Jur.  (5th  Ed.)  |  2248,  and  cases  In  notes. 

In  tbe  case  at  bar  as  made  by  tbe  plead- 
Ings,  the  onnplaint  Is  deficient,  In  that  It 
falls  to  aver  that  the  ^intUt  took  posses- 
sion pursuant  to  the  alleged  contract;  nor 
does  It  allege  facta  diowlng  an  exception 
Co  the  general  rule  hereinbefore  referred  to. 
In  the  absence  of  sudi  necessary  allegadona 
and  proof  thereof  the  evidence  offered  In 
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support  of  the  alleged  part  performance,  gnch 
as  paying  taxes,  maklne  repairs  upon  tbe 
property,  aasf sting  with  the  living  expenses 
of  Anna  E.  Dale,  and  of  serrlces  performed 
by  plaintiff  as  testified  to  by  certain  witness- 
es!, can  be  of  no  avail  to  plaintiff.  This  la 
a  family  lawsalt,  and  the  evidence  sbowa 
that  it  conld.  and  sbould,  hare  been  settled 
oat  of  cotirt  Family  settlements  are  favor- 
ed In  cqntty.  Eelley  t.  Deiin,  supra ;  Loagh- 
ary  r.  Simpson,  73  Or.  219,  145  Pac  1050; 
Ooodin  T.  Comelins  et  aL.  200  Pa&  915,  de- 
cided September  27,  1921. 

ThU  case  Is  affirmed,  without  costs  to 
elttier  party  In  tbla  court 

BUBNETT,  O.  3^  and  HA3SBIS,  coaenr. 

Mt^IDE,  J.  (concorrlns  In  part  and  dis- 
senting In  part).  I  fully  concur  In  the  coa- 
cluslon  of  Mr.  Justice  BROWN  tbat  this  is  a 
case  where  specific  performance  cannot  be 
invoked  on  belialf  of  idaintiff.  but  I  think 
It  snffldently  appears  that,  npon  the  faltb 
of  the  i»x>mlse  of  deceased  to  devise  the 
property  claimed  h^e  plaintiff  to  Mrs. 
Mathews,  Bhe,  or  nttber  her  husband,  on 
her  behalf,  eiq^ended  moaey  tor  taxes  and 
improvenjents  which  would  not  hare  been  ex- 
pended if  it  tiad  for  a  moment  been  supposed 
that  tlie  motiier  would  practically  disinherit 
her.  I  am  satisfied  from  the  attitude  dis- 
played by  the  Tobiases  in  this  case  and  the 
former  case  that  they  intend  to  take  all  they 
can  get.  and  hold  all  they  take.  But  the 
arm  of  equity  Is  long,  and  the  plaintiff  asks 
equitable  relief.  Therefore,  I  would  go  fur- 
ther than  Mr.  Justice  BROWN  and  take  an 
accounting  of  these  expenditures  by  plaintiff 
or  on  her  behalf,  and  decree  that  ^e  recover 
with  Interest,  and  make  the  sum  as  ascer- 
tained a  Uen  on  the  property  in  dl^uta 


CORDRCY  V.  THE  BEE. 
Appeal  of  BEE  8.  8.  CO. 

(Sopreme  Conrt  ot  Oregon.    Oct  4,  1921.) 

1.  Adnfralty  «=920  —  No  Jarisdletlsa  ef  pro- 
eeeilap  to  reeovsr  ianaots  for  l«|srt«»  r»- 

Admiralty  ooarts  have  no  JnrisffietlMi  of  an 
aedoD  by  a  longshoreman,  injured  on  a  dock 
when  a  sUng  loaded  with  cement  fell  on  a  tmck 
which  be  was  operating,  nnder  Const  U.  B. 
art  8,  1  2,  and  Judicial  Code  U.  S.  {  24,  a* 
amended  by  Act  Cong.  Oct  6,  1917  (U.  S. 
Comp.  St  1918,  U.  S.  Comp.  St  Ann,  Supp. 
1919,  i  9D1[3]). 

2.  SbipplsB  «=»87— State  eaa  apply  Ilea  agalast 
ferelga  slilp  arlslag  oat  of  tort  la  Jurtadictlon. 

The  state  can  provide  a  remedy  for  a  tort 
happening  within  its  jurisdiction  and  apply  a 
lien  against  a  foreign  vessel  through  whose 


favit  dsmages  oennrcd,  mder  Const  IT.  8.  sit. 
a  I  2.  and  Jadictal  Code  U.  &  {  24.  as  and- 
«d  by  Act  Ceng.  Oct  6. 1817  f  C-  8L  CompL  8L 
191&  D.  a  Comp.  St  Ann.  Supp.  im  I 
90ir31).  and  bene*  eonid  propcdy  enact  Or.  L. 
H  10281.  10283-1028^  10281. 


3.  CoastftrtlonI  taw 
•■fltaloM  asCiea  U  owmt  •«  alalm 
praeassdaos*  ef  Csnslllotlio. 

Or.  L.  ff  102S1,  102SS-10S8S;  102M.  pro- 
rUSng  for  action  direct  agahut  vessel  on  d^ms 
arising  oat  of  torts  committed  by  a  vesiriL  ktU 
to  provide  snfficient  notice  to  the  ownvr  af  the 
vessel,  aa  against  an  obiection  that  It  draies 
dne  process  of  Isw,  in  view  of  oectfoa  7W.  waM. 
4;  amonnt  a<  notice  hiring  « tcgbdative  qocstkB. 

4.  CMBiarco  ^=>«0  —  StaMo  pmMloi  fOr 
•ainrs  ef  vassd  ta  JnrMMIon  iooo  Ml 
Mary  foderal  nraetlea. 

Or  L.  U  10281.  10288-10288.  10081.  pro- 
viding for  a  lien  against  and  seizorc  of  a  vessel 
within  the  jorisdlction  of  the  state,  to  aatisfy 
claims  for  damages  or  injuries  done  to  per8<HM 
or  property,  are  not  onconstitutional  as  osnrp- 
ing  a  federal  faoction  in  the  regulation  of  in- 
terstate commerce. 

5.  Action  «=>35  —  RoBSdy  for  farsalosBr*  of 
lien  ea  property  exdosiva. 

•  The  remedy  in  e«iaity  devised  by  Or.  li.  I 
422,  treating  of  foreclosure  of  liens  apon  real 
or  personal  property,  is  exdoaive  and  most  be 
followed. 

6.  SUtotis  «s»IS9— Latir  onclMst  sopor- 
sodoo  prior  oootictloi  ast. 

A  later  enactment  st^wscdeo  a  prior  act, 
when  tk^  are  bn  conflict. 

7.  SMpplat  ^sOOCD-Goort  orrotf  la  poralt- 
flag  actloB  at  law  agalest  owaor  of  vaaool 
for  tanaoos  arislag  oat  of  lort. 

In  a  proceedhig  onder  Ot,  I*.  f|  10281, 
10288-10288, 1(^1.  to  recover  damages  for  in- 
jnries  arising  through  fault  of  foreign  vessel, 
court  erred  in  permitting  the  action  to  be  tried 
as  one  at  law,  and  In  permittiDg  a  personal 
judgment  against  the  owner,  in  view  of  section 
422.  ■ 

8.  PlaadlBB  «=>2I— LaafoaioooBtrols  fgarso. 

Where  writing  In  complaint  aBeged  damages 
in  the  sum  of  82.800  bat  tbe  numerical  figorea 
were  scratched  out  and  the  Qgaroa  tIJBOO  in- 
serted, tbe  writing  controDad. 

9.  Pleading  ^9237(7)  —  Anioodaiaat  as  t» 
aatooat  after  eaao  was  srtmlttod  laipreporiy 

allowed. 

Where  a  complaint  alleged  daatages  in  writ- 
nig  of  82.890,  bat  the  figures  were  stricken  ont 
and  87,500  inserted,  court  erred,  after  tbe  tes- 
timony had  been  taken  and  the  cause  argued  to 
the  jury,  in  permitting  tbs  complaint  to  be 
amended  so  as  to  conform  tht  writtra  dlegS' 
tion  to  the  figures,  in  view  of  Or.  L.  |  IC^  es- 
pecially where  the  proceeding  was  agahiat  a 
citisen  of  another  state,  and  the  amendment  in 
effect  sanctioned  a  practice  whereby  defendant 
could  be  baled  into  court  to  answer  a  claim 
not  of  sufficient  amount  to  give  the  federal 
court  jurisdiction,  and  his  right  oi  removal  ba 
cut  off. 
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10.  SlilMlai  «»t6(S)— WMkar  turner  of  vai- 
sal  know  ff  Moothre  tllig  kald  tar  Jniy. 

In  an  action  hj  a  lonvshoreman  for  dam- 
ages for  personal  lujuriea  caused  by  breaking 
of  aling,  fact  that  the  sling  was  faraiahed  from 
aboard  the  vessel  sought  to  be  held  for  the 
damages  was  a  circumstance  which  gave  the 
jury  a  right  to  determine  whether  or  not  own- 
er of  vessel  had  knowle^e  of  the  defect. 

11.  Shipiiing  ^=987  —  Injury  to  longshoremaa 
from  breaking  of  sling  furnished  by  ship  held 
te  create  Ilea. 

Where  injuries  to  longsboremaa  srose  oat 
of  the  famiahEng  of  a  defective  sHiig  by  a  vessel 
diacbarging  its  cargo,  the  tort,  if  any,  was 
one  cDmiiiitted  by  the  ship  iteelf  ander  Or.  L.  H 
10281.  102S3-10-iSS,  10291,  prondiag  for  m 
lien  against  a  vessel  causing  injury. 

Bean,  J.,  dissenting  Is  patt. 
Department  2. 

Appeal  from  Circuit  Conrt,  U'ultnomah 
County;  John  P.  Kavanaugb,  Judge. 

Action  by  Joseph  O.  Gordrey  agalnat  the 
stenmship  Bee.  From  a  personal  Judgmeot 
against  tt.  the  Bee  Steamship  Company  ap- 
peals. Reversed  and  'remanded. 

While  on  the  do(A  at  whteh  the  steamAlp 
Bee  was  bprthed  in  Portland  In  this  state 
and  was  discharging  her  cargo  of  cement, 
the  pinintllf,  a  stevedore,  was  hurt  by  a 
sling  load  of  t:ement  which  fell  cm  the  truck 
he  was  operating,  bo  that  It  threw  him  on 
the  dmft  and  Injured  him.  The  home  port 
of  the  ship  was  In  the  state  of  California, 
and  it  was  owned  by  a  corporation  of  that 
state.  The  plaintiff  had  Judffmenr  ui  per- 
sonam against  the  owner  of  the  vessel,  from 
which  that  oWuer  appeals.  The  farther  facta 
appear  In  the  opinion. 

Wallace  McCamaut,  of  Portland  (McCntcb- 
en,  Willard,  Mannoo  &  Greene,  of  San  Fran- 
cisco, Cal.,  and  McCamant,  Bronaugh  & 
Thompson,  of  Portland,  on  the  brief),  for  ap- 
pellant. 

William  P.  Lord,  of  Portland  (A.  I.  Moul- 
ton,  of  Portland,  on  ttaa  brloO,  for.  revond- 
ent. 

BURNETT,  O.  J.  We  deduce  from  the  bill 
of  exceptions  substantially  this  state  of 
facts:  The  vessel  In  question  had  arrived  in 
Portland  with  a  cargo  of  cement  ooas^ed 
to  local  parties.  The  consignee  or  some  one 
operating  for  him  <m  the  land  telephoned  to 
the  loDKshoremen's  union  for  a  number  of 
stevedores  to  assist  In  unloading  the  cargo. 
Several  men,  includliv  the  plaintiff,  were 
sent  by  the  union  to  the  dock.  On  arriving 
there,  fcome  one  acting  aa  mate  of  the  vessel 
directed  the  plaintiff  with  others  to  remain 
on  the  dodt  for  service  there  while  the  rest 
were  taken  into  the  hold  of  the  vessel.  The 
I^Uiintlfl  took  an  ordinary  band  truck  and 
was  engaged  in  receiving  from  the  sling  of 


the  vessel  truck  loads  of  cement  The  ship's 
tackle  bj  meana  of  puUeya  and  ropes  tofA  a 
number  of  sacks  of  cement  in  a  sling  from 
the  bold  of  the  vessel,  htAsted  It  vp,  and 
swung  it  oat  over  the  dodc,  lowering  It  upon 
the  trucka.  While  die  plaintiff  was  waiting 
to  recdva  a  load  In  this  manner,  tba  sling 
broke  befbre  the  load  reached  the  dock,  and 
the  sacks  of  cemuit  falling  upon  the  tmdc 
threw  the  plaintiff  over  upon  his  bade,  by 
whldi  be  sidtered  the  injnrles  complained  oL 
Section  U)281.  Or.  L.,  provides  that— 

"Every  boat  or  vessel  navigating  the  water 
of  this  state  or  coMtrocted  in  this  state  shall 
be  liable  and  eubject  to  a  Uen  *  *  •  for 
damages  or  Injuries  done  to  persone  or  proper- 
ty,  by  snch  boat  or  vesseL  •  •   *  " 

After  providing  for  the  priority  of  liens, 
the  statute  in  sectltm  10283  declares  that— 

"Any  person  having  a  demand  as  sforesaid, 

instead  of  proceeding  for  the  recovery  thereof 
agaiuat  the  master,  owner,  agent,  or  consignee 
of  the  boat  or  veasel.  may,  at  bis  option,  com* 
mence  an  action  against  audi  boat  or  leasel  by 
name." 

We  find  this  in  section  10284— 

**Any  person  wishing  to  commence  an  action 
agaioat  a  boat  or  vessel  shall  ffle  bis  complaint 
against  audi  host  or  vessel  hr  name  with  the 

clerk  of  the  circuit  court  of  the  county  in  which 
such  boat  or  vessel  may  lie  or  be.  The  com- 
plaint shall  set  forth  the  plaiDtitTs  demand  in 
all  its  particaUrs,  and  on  whose  account  the 
same  acrmed.  and  shall  be  verified  by  the  plain- 
tiff or  some  credible  person  fM  Um." 

Section  10285  states: 

"Whoever  sudi  complaint  shall  be  filed,  the 
dark  shall  Issue  a  warrant  thereon,  command- 
ing the  sheriff  to  seize  the  boat  or  vessel  men- 

tiooed  in  the  complaint,  with  her  tackle,  appar- 
el, and  furniture,  and  retain  the  same  nntil  dis- 
charged from  such  cuatody  by  due  course  of 
law." 

Section  10286  is  as  Aillows: 

"Upon  the  return  of  any  warrant  issued  as 
prescribed  in  the  tast  section,  proeeedtng  shall 
be  had  in  the  circuit  court  agaiAst  the  bfuit  or 
veasel  selted.  In  the  same  manner  as  if  the 
action  had  been  commenced  against  the  person 
on  whose  account  the  demand  accrued." 

In  section  10287  It  Is  said: 

*^e  master,  owner,  agent,  or  consignee  of 
the  boat  or  vessel  may  appear  on  behalf  of  audi 
boat  or  vessel  and  answer  the  oonplalnt." 

Section  10288  provides  that—  . 

"If  in  any  action  commenced  under  the  provi- 
sions of  this  chapter  the  master,  owner,  agent, 
or  consignee  shall  not  appear  and  answer  the 
complaint,  the  plaintifF  may  proceed  to  take 
judgment  In  the  same  manner  and  under  the 
same  restrictioos  ss  In  a  dvil  action  against  a 
natural  person;  if  an  Issas  of  fact  be  joined, 
the  same  proceeding  shall  be  had  as  in  other 
actions." 
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There  are  other  Bectltnu  which  provide  for 
filing  an  nadertaUng  or  making  a  dqtoslt  in 
lien  thereof,  for  the  discbai^  of  the  boat 
tbB  Judgment  prescribed  In  secticm  10201  la 
to  the  effect  that  If  Jn^pnoit  be  rendered 
against  the  boat  or  veasel,  the  court  ehall 
make  an  order  directed  to  the  iheriff  com- 
manding him  to  sell  the  same  t<a  the  aatls- 
factioo  of  the  Judgment. 

The  owner  of  the  vess^  the  Bee  Steam- 
ship G<»niHui7,  i^peared  as  claimant;  trav- 
eraed  most  of  the  coni^alntv  denied  the  Ju- 
risdiction of  the  court  over  the  ctrntrorersy 
or  over  the  steamship,  and  averred  ^t  the 
accident  happened  on  account  of  the  negli- 
gence of  the  j^alntifl  himself;  that  he  as- 
sumed the  risks  of  the  employment  of  which 
the  liability  to  the  injury  complained  of  was 
one;  Chat  at  the  time  of  the  accident  and 
fcv  a  long  time  prior  thereto  the  steamship 
had  been  engaged  in  Interstate  commerce 
and  was  discharging  a  cargo  which  had  been 
transported  on  the  vessel  from  the  state  of 
Oalffomia  to  the  state  of  Oregon  when  the 
acddait  occorred,  It  is  also  said  as  a  fur- 
ther afflrmatiTe  defense  that  the  plaintlfl  was 
employed  the  Oregon  Portland  Oement 
Company,  an  Oregon  corporation  whidi  was 
;in  actual  possession  of  the  dod^  upon  which 
the  cargo  was  being  stored;  and  that  the 
injury  of  the  plaintiff  was  sustained  while  be 
was  working  for  the  Oregwi  Portland  Cement 
Company,  with  the  conclusion  that  the  acci- 
dent was  to  be  governed  only  by  what  is 
known  as  the  Industrial  aoddent  law. 

That  portion  of  the  answer  averring  con- 
tributory negligence  is  denied.  The  answer 
which  sets  up  averments  of  risk  is  traversed 
as  to  the  allegations  of  ttie  foreign  status  of 
the  claimant  and  Its  ownership  of  the  Bee 
as  well  as  to  the  averatoitB  that  the  plaintiff 
was  an  experienced  man  and  informed  of  all 
the  Incidents  of  the  work  and  of  the  risks 
and  dangers  attached  thereto.  Otherwise, 
the  new  matter  in  the  answer  is  not  dmled. 

The  principal  effort  of  the  claimant  and 
owner  ot  the  vessel  Is  to  establish  Its  con- 
tention that  the  state  courts  have  no  Jurla- 
diction  of  the  subject-matter  of  the  litigation. 
It  maintains  that  <mly  the  federal  courts  of 
admiralty  have  any  authority  over  the  griev- 
ance complained  of.  It  Is  tme  that  nndor 
■ectiOD  %  of  article  3  of  Oie  United  States 
Omstltation  it  is  said  that— 

'TThe  Jodldal  power  shall  extend  to  sB  cases 
In  law  and  equity,  ariidng  under  this  Constitu- 
tion, the  laws  of  the  United  States,  and  trea- 
ties made,  or  wblcli  shall  be  made,  under  their 
authority,  *  *  *  to  all  cases  of  admiralty 
and  maritime  Jurisdiction." 

Federal  legislation  In  pursuance  of  this 
provides  that  the  district  courts  ahall  have 
original  Jurisdiction  ot  all  suits  ctf  a  dvil 
nature  at  comnxm  law  or  In  equity  where  the 
matter  In  controv^sy  exceeds,  exclusive  of 
Interest  and  costs,  the  sum  and  value  oi  93,- 


000,  and  arises  under  the  laws  or  Oonstitu- 
tton  of  the  united  States  and  treaties  whicb 
are  made  or  shall  be  made  andar  OiieSx  au- 
thority, or  is  l>etweai  dttsna  of  dtflisrent 
states,  and  In  an  dvil  canaes  of  admiral^ 
or  maritime  Jurisdiction,  saving  to  anitors  In 
all  cases  Qie  rli^t  of  a  commoDplav  remedy 
where  the  «»nnion  law  la  conqtetent  to  give 
It  Section  24  of  the  Jndldal  Code  of  the 
United  States.  A  later  amendment  enacted 
Oct<^r  6,  1917,  by  GoDgress,  adda  to  the 
saving  dause  aa  fdlows: 

<«•  •  •  And  to  eiaimsnts  the  ri|^ta  and 
remedies  of  the  workmen's  compeniatioo  law  <ii 
any  state."  U.  S.  Oomp.  St  1918,  U.  &  Oemp. 
at  Ann.  Sopp.  1919, 1 991(3). 

In  this  branch  of  the  case,  therefore,  the 
crucial  question  is  whether  the  grievance 
complained  of  Is  of  admiral^  cognizance,  or 
whether  it  belongs  to  the  state  courts.  In 
Philadelphia,  etc.,  B.  B.  Go.  v.  Philadelphia, 
Havre  de  Grace,  etc  Go,  28  Bxm.  209. 16  L. 
Bd.  488,  It  la  saU: 

"The  Jurisdiction  of  courts  of  admiralty,  In 
mstters  of  contract  depends  upon  the  aatare 
and  diaraeter  of  the  contract,  but  In  torts,  it 
depends  entirely  on  toeslitr." 

It  Is  taught  In  The  J.  B.  BumbeU,  148  U.  S. 
1, 18  Sup.  Ot  498,  87  L.  Ed.  34S.  that  the  fed- 
eral maritime  Jurisdiction  is  ezduslve;  that 
state  legislation  cannot  bring  within  admi- 
ralty Jurisdiction  a  subject  not  maritime  in 
its  nature,  "but  when  a  ri|^t  maritime  In 
its  nature^  and  to  be  enforced  by  process  In 
the  nature  of  admiralty  process,  has  been 
given  by  the  statute  of  a  state,  the  admiralty 
courts  of  the  United  States  hcve  Jurlsdlc^ 
Hon,  and  exdusive  Jutlsdlcti<m,  to  enf«oe 
that  rit^t  acctHTdlng  to  tbdr  own  roles  of 
procedure.**  We  learn  fron  Qie  WlDapa,  2S 
Or.  71,  74,  84  Pac.  689,  that  state  laws  can- 
not confer  admiral^  Jurisdiction  upon  the 
state  courts  so  aa  to  enable  thsm  to  proceed 
In  Tvm  for  the  enforcement  of  liens  created 
by  andi  laws,  for  it  la  exdualTely  conferred 
upon  the  district  courts  of  the  United  States. 
Hie  case  of  The  Hoses  TaylOT,  4  Wall.  411. 
18  L.  Ed.  897.  was  founded  oi  a  bfeadi  oC  a 
maritime  ctmtract  and  the  eooit  hdd  t2iat 
the  Btatnto  of  the  state  of  Oallftma,  almost 
iweciaely  In  terms  Itte  oor  own,  antliorhdBg 
an  actloa  against  the  steamer  by  name^  ea- 
tablished  a  proceeding  in  the  nature  and  with 
all  the  inddate  of  a  suit  in  admiralty.  It 
was  decided  there  that  this  was  without  tlie 
scope  of  state  l^lslative  powa>.  In  The 
Chusan,  2  Stocy,  45S,  6  Fed.  Gas.  p.  680,  and 
The  Boanoke,  189  U.  B.  IStf,  194,  28  Sup.  Ct 
491,  47  L.  Ed.  770,  both  dted  In  the  defend- 
ant's brief,  the  question  Involved  was  that  of 
furnishing  mat^ials  for  rqialrs  of  a  vessel 
lying  in  a  foreign  port  This,  of  course,  un- 
der the  authorities,  carries  a  lien,  acconUng 
to  the  general  maritime  law,  In  favor  of  the 
parties  furnishing  the  materials. 
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In  all  of  the  cases  dted  by  the  defendant  Uenahle  by  a 
in  support  of  its  contentloa  that  the  state 
lias  no  authority  to  impress  a  Hen  upon  the 
defendant's  steamship,  there  appears  the 
element  either  of  maritime  tort  or  maritime 
contract.  For  Instance,  in  Southern  Pacific 
Co.  T.  Jensen,  244  U.  S.  205.  37  Sop.  Ct  S24, 
61  L.  Ed.  1086,  L.  B.  A.  1918C,  451,  Ann. 
Cas.  1917E,  900,  the  cause  of  action  was  for 
an  injury  aboard  the  ship.  In  The  Bockaway 
(D.  O.)  156  Fed.  692.  It  was  held  that  a  state 
statute  may  create  a  lien  on  a  domestic  ves- 
set  for  rq>alrs  at  the  home  i>ort.  and  that 
this  would  be  enforceable  In  admiralty  be- 
cause the  nature  of  the  contract  was  mari- 
time. The  same  reason  applies  tn  American 
Ca  T.  Fletcher  C!o..  173  Fed.  471.  07  0.  G.  A. 
477,  to  the  effect  that  supplies  and  repairs 
to  foreign  vessels  are  llenable  by  the  general 
maritime  law,  while  the  same  services  r^der- 
ed  to  a  domestic  vessel  are  made  llenable 
oaty  by  state  statutes ;  but  because  of  Oielr 
maritime  nature,  when  such  llois  are  given 
^ey  are  enforceable  only  In  the  admiralty 
courts.  In  The  Athtnal  (D.  C.)  280  SM. 
1017,  it  is  said  that  it  is  beyond  the  power 
of  any  state  to  create  a  lien  enforceable  In 
the  admiralty  by  process  In  rem  against  a 
foreign  ship;  Claims  against  foreign  vessels 
bring  within  the  exclusive  jurisdiction  of 
•dmimtjr.  Tlie  point  of  tbnt  cue  1b  tbMt 
state  courts  can  neither  Increase  nor  dimln- 
lib  the  JarlBdlcOcai  oC  admlraltar.  To  say 
Oat  Uie  state  oonrts  cannot  create  a  lien 
catoroeable  In  the  conrts  of  fftiwHi-^wy  to  bat 
anoUier  way  of  dedaring  Qiat  I3ie  state  can 
nelttier  enlarge  nor  restrict  the  authority 
et  the  aflmlralty  courts.  Tne  reason  tot  the 
opinion  In  that  case  is  thus  stated: 

''Any  sndt  legislation,  creative  of  a  lien  en- 
forcei^e  in  admiralty,  and  upon  ahli^g,  mast 
rest  upon  the  naUng  or  implication  of  a  con- 
tract maritime  in  its  nature,  or  on  fte  commis- 
sion of  a  maritime  tort." 


It  is  enunciated  In  Corsica  Co.  v.  W.  & 
Moore  Co..  263  Vei.  689,  16S  a  a  A.  288.  as 
follows: 

"To  sustain  a  state  statute  giving  a  lien  on 
a  vessel,  tlie  cause  of  the  action  must  be  mari- 
time in  natare,  and  a  breach  of  an  executory 
contract  for  the  cliarter  of  a  vessel  is  not 
maritime  in  natnre,  and  tiierefove  cannot  be 
enforced  by  a  proceeding  in  rem  tn  an  admi- 
ralty court.'* 

So.  also;  in  The  Minnie  R.  Chllds,  10  Ben. 
S68.  17  Fed.  Cas.  4S2,  a  lien  for  supplies  to 
domestic  ships  created  by  state  law  is  marl' 
time  and  hence  cc^lzable  in  admiralty.  We 
find  m  Warren  v.  Eelley,  80  Me.  512,  15  Atl. 
46,  that  the  statute  of  a  state  nmy  create  a 
Uea  on  a  domestic  vessel  based  on  maritime 
service,  but  the  jurisdiction  to  foreclose  It 
belongs  to  the  United  States  courts.  Iiilie- 
wlse,  Weston  v.  Morse,  40  Wis.  465.  teaches 
us  that  a  case  for  sailors*  wages  and  sup- 
idles  furnished  to  a  domestte  vessd  made 
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state  statute  is  enforceable 
only  In  admiralty  for  the  basic  reason  that 
they  are  for  Incidents  maritime  in  their 
nature.  In  Chelentls  v.  Luckenbach  Co..  247 
U.  S.  372,  38  Sup.  Ct  601,  62  L.  Ed.  U71,  a 
sailor  aboard  ship  <m  the  high  seas  while 
at  work  on  the  deck  was  caught  by  a  wave 
which  came  aboard  and  threw  him  against 
the  vessel,  breaking  his  leg.  He  sued  the 
owners  of  the  vessel  for  ccmimmi-law  dam- 
ages, but  the  court  held  that  under  the  marl- 
time  law,  the  case  being  <Nie  of  maritime  tort, 
the  liability  of  the  boat  or  its  owners  could 
not  be  extended  beyond  the  measure  allowed 
by  the  maritime  JorlsdlcUon.  In  Knicker- 
bocker Ice  Co.  V.  Stewart,  263  U.  8.  149,  40 
Sup.  Ct438,64Ii.Ed.834,UA.L.B.  U46. 
Stewart  was  doing  maritime  work  on  a  barge 
f«r  the  Knickerbocker  Ice  Company  while 
the  barge  lay  in  navigable  waters.  While  so 
oigaged  be  fdl  into  the  Huds<m  river  and 
was  drowned.  It  was  there  held  tliat  the 
clause  saving  to  claimants  the  rights  and 
remedies  vaOer  the  state  workmen's  compen- 
sattcn  act  was  an  attempt  by  Congress  to 
delsgate  its  legtolatlvo  power  to  states,  and 
that,  on  Oie  ofiier  hand,  the  state  could  nei- 
Qxer  add  to  nor  take  from  admlraltar  Jnris- 
dtctifHi.  Tbns  we  And  without  variation  that 
the  ^e  qtia  non  of  admiralty  Jurisdiction 
is  that  tiie  contract  Involved  most  be  mail- 
time  in  Its  nature^  d^endoit  uooa  the  na- 
ture of  the  oontract,  or  that  lite  tort  lb  quos- 
don  must  be  a  maritime  tort  dependent  upon 
the  locality  where  ttw  injury  was  rec^ved. 

[11  Bearing  In  mind,  therefore,  that  the 
Injury  received  by  the  plalntlfl  and  upon 
which  this  proceeding  to  baaed  bappaoed  to 
him  while  he  was  on  ttte  land,  and  that  fbr 
all  that  appears  In  the  record  he  never  was 
aboard  the  steamship  Bee.  we  And  the  rule 
to  be  thus: 


"Suits  for  injuries  to  a  person  sustained 
on  land  although  originating  or  caused  by  a  ves- 
sel are  not  cognisable  in  admiral^."  1  (X  J. 
1286. 

In  Eyley  v.  Philadelphia  R.  B.  Co.  (D.  a) 
173  839,  the  decedent  was  injured  on  a 
bai^  navigating  the  Delaware  river,  but 
died  ashore.  It  was  held  that  admiral^  had 
no  Jurisdiction,  because  the  Injury  was  not 
fully  consummated  In  navigable  water.  The 
Albion  (D.  C.)  123  Fed.  189,  was  a  case  where 
the  libelant  wplked  oft  the  dock  at  night,  un- 
der the  ImpresslMi  that  a  gangplank  was 
there.  But  it  had  been  removed,  and  hence 
he  fell.  It  was  held  that  admiralty  Jurisdic- 
tion extends  only  to  torts  cwnmltted  on  nav- 
igable waters.  We  find  in  Price  v.  Belle  of 
the  Coast  (D.  0.)  66  Fed.  62,  that  the  libel- 
ant was  helping  to  carry  a  heavy  barrel  of 
oil  oB  the  vessel  and  fell  Into  a  hole  after 
leaving  the  ship,  and  It  was  there  decided 
that  because  the  Injury  was  received  ashore 
admiral^  bad  no  Jurisdiction.  In  The  Mary 
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Gamtt  (P.  O  «S  Te6.  1009,  ttw  llbelimt;  a 
•eaman  employed  on  Oie  ship,  was  bnrt  on 
tbe  dock  while  discliaiKing  trO^t,  making 
tbe  Uutance,  according  to  the  dedidMi,  not 
within  admiral^  Jnrisdlctim.  A  seaman 
who  deserted  the  sUp  daimed  damages  for 
arrest  on  land,  and  It  waa  said  in  the  i^iln- 
lon  In  Bain  t.  Sandusky  Ca  (D.  O.)  00  Fed. 
012,  tbatr- 

"Jorisdiction  orer  torta,  In  admiral^,  is 
dearly  limited  to  maritime  torts,  •  *  •  and 
tlic  tort  must  be  eommitted  on  the  water,  and 
not  on  land." 

A  similar  instance  Is  treated  In  The  H.  S. 
mckands.  42  Fed.  239.  Access  to  tlie  steam- 
er was  galn*4  by  a  ladder,  about  12  feet  In 
lengtti,  leading  from  tbe  wbarf  to  tlie  bul* 
warks  of  the  resKel.  tlie  foot  of  wliicb  ladder 
had  been  serared  by  a  deat  on  tbe  dock 
whldi  prevented  Its  itlipping.  Tbe  libelant 
was  employed  In  doing  some  work  hi  repair- 
ing tbe  boiler  of  tbe  resseL  Having  occa- 
sion to  leare  the  diip,  be  went  to  tbe  ladder; 
but  in  tbe  meantime  It  had  been  mored  away 
fmn  tbe  cleat,  leaving  the  foot  of  tbe  ladder 
Insecure.  While  be  waa  on  tbe  ladder  in  tlie 
act  of  leaving  tbe  vessel,  tbe  laddw  slipped 
and  be  fell  to  the  wharf,  receiving  an  Injnry ; 
and  It  Is  raid  In  tbe  opinion  tliat  to  give 
admiralty  JnrlHdtctioa.  the  injury  mnst  have 
beet)  consummated,  and  tbe  damage  received, 
upon  the  water.  "The  men  tact  tbat  the 
wrongful  act  was  done  npm  a  ahlp  Is  tnsuf- 
fldenL"  Tbe  Mary  Stewart  (D.  C.)  10  Fed. 
13T,  Is  a  case  almost  iveclsdy  like  the  one 
in  hand,  llwre;  tbe  Ubelant  waa  ca  the  dock 
in  tbe  employ  of  the  stevedore  who  waa  load- 
ing tile  ship  with  cottOD  bales  by  aid  of  the 
Bhlp'a  tackle.  Owing  to  the  breaking  of  tbe 
ship's  rope,  a  bale  bdng  facriated  aboard 
fMl  on  tbe  libelant  on  the  dodc  and  Injured 
him.  The  rule  was  thus  laid  down: 

"Not  only  tbe  wrong  most  originate  on  vra- 
ter,  bat  the  damage  *  *  •  mnat  also  happen 
on  water." 

Tbe  deduction  is  that  a  state  statute  can- 
not ocmfer  JurtKdlction  on  -admiralty  conrts 
except  for  matters  maritime  in  their  natura 
Another  similar  case  is  that  of  Keator  v. 
Rock  Plaster  tf  fg.  Co.  (D.  C.)  256  Fed.  674, 
where  a  vessel  was  unloading  rock  from  its 
hold.  Tbe  bucket  omtalniug  a  load  of  rock . 
spilled  its  contenta  on  a  worlunan  standing 
on  the  dock,  and  It  was  dedded  that  tbe 
matter  waa  not  of  marltinie  cognizance.  See, 
also,  Smalls  v.  Atlantic  Coast  Shipping  Co. 
(D.  G.)  2G1  Fed.  92&  In  BlUinga  v.  Brdnlg. 
45  Mich,  es,  7  N.  W.  722,  a  ferryman  waa 
ashore  in  tbe  act  of  lowering  hla  ferry  cable 
to  permit  tbe  passage  of  a  vessd  when  a 
ship  navigating  the  stream  stmck  the  cable 
so  that  It  killed  tbe  ferryman,  and  It  was 
determined  tbat  this  did  not  furnish  a  chose 
In  action  for  admiralty  Jurisdiction.  One  of 
the  early  cases  is  that  of  The  Plymouth,  3 


J  Waa  20. 18  L.  Ed.  12S.  By  the  acgUsmee 
j  of  Its  crew  aboard  ftie  vessel  wbQe  mocved 
to  the  dock,  tbe  ship  cook  fire,  which  spread 
to  and  consumed  some  warehonses  and  tbeir 
contents,  located  on  the  dock;  and  it  was 
hdd  that  tbia  was  not  within  admiral^  ju- 
risdiction. Tbe  same  doctrine  Is  taught  In 
Ex  parte  Pheidx  Insurance  Co,  118  C  S.  QO^ 
7  Snp;  OL  25^  30  L.  Ed.  274.  These  prece- 
doits  are  ooodudve  tbmt  the  mishap  invvdved 
In  the  present  controversy  is  not  maritime 
In  ita  nature  and  Is  beyond  the  Jurlndlcdui  oC 
the  federal  courts.  There  Is.  therefore,  no 
gronnd  for  saying  that  the  adndrslty  courts 
have  anything  to  do  with  the  grlevaDce  here 
In  question. 

[ZJ  Tbe  Investigation  conaequentlT  takes 
this  tnrm:  Can  the  state  provide  a  rMnedy 
for  a  tort  happening  within  Its  Jurisdlctioiit 
and  apply  a  lien  against  foreign  property  in- 
volved in  tbe  cmnmisslon  of  that  tort?  la 
Tbe  Bobert  W.  Parsons,  191  U.  S.  17,  24  Si^ 
CL  8,  48  L.  Ed.  73.  a  case  dted  fbr  tbe  de- 
fendant, we  find  tbia  language: 

"It  Is  eqaally  well  esUbUsbed  that  for  caus- 
es of  action  not  cognizable  in  admiralty,  cither 
in  rem  or  in  personam,  tbe  states  may  not 
only  grant  lieas.  but  may  provide  remedies  for 
tbeir  enforcement.** 

In  Missouri  t.  LbwIb.  Ua  U.  S.  22,  St,  26  Ii. 
Ed.  089.  It  la  said: 

*^ere  Is  nothing  In  tbe  Constitntion  to  pre- 
vent any  stste  from  adopthiK  any  system  of 
Isws  or  Jodieatnre  It  sees  fit  for  aO  or  any 
part  eC  its  teixitray.'' 

We  learn  from  Ex  parte  Reggel,  114  U. 
a  042,  651,  0  Supw  Ct.  U48,  U53  <29  U  Ed. 
280): 

'Tbat  commonwealtb  fPesnsylvanlal  has  the 
right  to  establish  tbe  forms  of  pleac^ngs  and 
process  to  t>e  observed  in  her  own  courts,  in 
both  dvi]  and  crimioal  cases,  subject  only  to 
those  proviRions  of  the  Conatitution  of  the 
United  States  InTolvins  tbe  protection  of  life, 
liberty  and  property  In  all  tbe  states  of  the 
Vdon." 

Again,  In  Iowa  Central  By.  Co.  r.  Iowa, 
160  U.  S.  380,  893.  16  Snp.  Ct  S44,  845  (40 
U  Ed.  407),  it  Is  said: 

"Tbe  Fenrteeath  Amendment  In  bo  way  U- 
dertakes  to  control  tbe  power  of  a  state  to  de- 
tevmine  by  wliat  process  legal  rights  may  be 
asserted  or  legal  ot>LigatioDB  may  be  enforcei^ 
provided  the  method  of  procedure  adopted  for 
these  purposes  gives  reasonable  notice  and 
affords  fair  opportuoity  to  be  beard  befare  tfas 
Issnes  are  decided." 

In  Brown  v.  Mew  Jersey,  175  U.  S.  172, 
175,  20  Sup.  Ct.  77.  78  (44  U  Ed.  119),  we 
dnd  this  language: 

"The  state  has  foil  control  over  tbe  proecdnrs 
in  its  courts,  both  in  civil  and  criminal  caaea, 
subject  only  to  the  qualification  that  such  pro- 
cedure mnst  not  vrork  a  denial  of  fundamental 
rights  or  conflict  with  apedflc  and  appUcalils 
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pro^oni  ct  th«  fedeni  OtuutitntioB.  •  •  • 
The  state  is  not  tied  down  by  107  proTlelou  at 
the  federal  Conetitation  to  the  practice  and 
procedure  which  existed  at  the  common  law. 
Subject  to  the  limitations  heretofore  named  ft 
may  avaQ  itself  of  the  wisdom  gathered  by  the 
experience  of  the  century  to  make  sQch  changes 
aa  may  be  necesaary." 

8ee^  alaoh  Lea«ae  t.  TeoM^  184  U.  S.  10(^ 
t68«  22  Sup.  Ct  475»  46  L.  Ed.  47a 

[S]  BeoUUng  tbe  terma  of  tbe  statnte  un- 
der consideratien,  we  note  tbat  there  is 
BO  iwovUqb  explldtlj  feqnlrt&g  service  of 
aammoDS  or  Dotloe  of  tbe  pendmcy  of  tbe 
proceeding  upon  tba  owner  of  tiie  Teasel 
agalnaft  which  tbe  process  has  ben  leaned. 
Upon  flUng  a  statement  of  tbe  plaintiff^ 
daim,  tbe  clerfc,  a  mlntsterlal  offlesr,  lasnes 
a  warrant  empowering  tbe  sherlfl,  so  to 
speak,  to  arrest  tbe  Tssstf.  Indeed,  it  la  pro- 
vided that— 

*7be  master,  owner,  agent,  or  consfgnee  of 
the  boat  or  Tesael  may  appear  on  beh^f  of 
sneb  boat  or  mad  and  answer  the  complaint** 

True  ouHigh.  th^  bave  the  privilege  of 
answering  but  on  what  compulsion  muat 
tbey?  Is  this  dne  process  ot  law?  Does  the 
owner  have  his  daj  in  court  virtue  of 
tbe  statute?  The  Que8ti<»  la  not  without 
difficulty,  but  there  la  abundant  authority 
in  the  precedents  for  saying  tbat  ttie  sdaurr 
of  one's  property  Is  notloe  to  taim  of  an  tab- 
radon  of  Ua  rights,  calUn«  upon  btm  to  *de* 
fend.  We  are  not  emcwned  about  tbe 
amount  notice,  for  tbat  la  fOr  the  Legis- 
lature to  determine.  The  question  Is  wbetb* 
er  or  not  It  has  ordained  notice.  In  Keat- 
ing T.  Spink,  8  Ohio  St  105,  62  Am.  I>e& 
214,  tbe  court  bad  imder  cimstderation  a 
statute  almost  In  tbe  same  terms  aa  our 
own.  and.  speaking  by  Mr.  Justice  Banney, 
la  said: 

*T:Wa  statute,  then,  as  stated  by  the  court  in 
The  Horon  v.  Simmons,  11  Ohio,  401,  *treats  the 
boat  u  a  person,  and  makes  It  responsible,  In 
Its  own  name,  for  all  debts  contracted  for  ita 
nse,  and  for  all  injuries  committed  against  per- 
sons or  property  on  board,  by  her  officers  or 
crew.*  The  liability  is  upon  the  craft— the  pro- 
ceeding is  against  the  craft— and  the  judgment 
operates  alone  upon  the  craft.  Its  seizure  Is 
Indispeosable  to  the  Jurisdiction  of  the  court 
and  Its  continued  coatody,  nnless  nleased  npon 
bond  and  seearlt7t  indispensably  necessary  to 
the  farther  proceecBogs,  after  final  Judgment 

"Tbe  proceeding,  tberefore,  is  strictly  and 
tecbnlcally  in  rem;  it  is  pursued  without  refer- 
ence to  the  owner,  to  enforce  a  liability  which 
the  thing  Itself  has  Incurred  and  the  thing 
Itself  is  condemned  to  make  reparation.  Pos- 
session is  the  essential  element  npon  which  the 
jurisdiction  of  the  court  depends;  and  ss  this 
possession  Is  deemed  Oiat  of  tbe  sovereignty 
under  whose  authority  the  court  sits,  if  any 
queation  can  be  regarded  as  settled  by  tbe 
nnanimoos  opinion  of  courts  and  jurists,  it  is 
this  that  the  law  regards  the  seizure  of  the 
thing  as  constructiTe  notice  to  the  whole  world.* 
BolUngsworth  v.  Barber,  4  Pet  478.  Other 


means  for  ^Ing  noliee  may  be  provided  at 
the  discretion  of  the  sovereign  power,  upon  ^e 
observance  of  which,  tiie  juriadictioa  may,  or 
may  not,  depmd;  but  where  they  are  not  pre- 
scribed, the  power  of  tbe  court  over  the  thing 
when  taken  bito  the  custody  of  the  law,  is  per- 
fect and  complete,  and  the  final  disposition  of 
It,  binding  upon  the  world.  As  the  subject  of 
liability  and  seizure  described  in  this  statute, 
are  so  uniformly  attended  by  tlie  owner  or 
master  representing  all  interests,  tbe  Legfsla- 
tore  ho  regarded  the  aeisure  and  taking  tbe 
thing  into  custody,  as  effectual  notice  to  those 
interested  of  tlie  pendency  of  the  proceediiws, 
and  has,  therefore,  provided  for  no  other.** 

In  Tbe  Mary,  9  Cranch,  126,  144.  8  L.  Bd. 
678,  Chief  Justice  Marshall  delivered  the 
oplnltm,  and  among  other  things  said: 

"It  Is  a  principle  of  natural  justice,  of  uni- 
versal obligation,  tbat  before  the .  rigbta  of  an 
Individual  be  bound  by  a  judldal  seotence,  he 
shall  have  notice,  either  actual  or  implied,  of 
tbe  proceedings  against  him.  Where  these  pro- 
ceedings are  against  the  person,  notice  Is  serv- 
ed personally,  or  by  publication;  where  th^ 
are  in  rem,  notice  is  served  upon  tbe  thing  it- 
self. This  Is  necessarily  notlee  to  all  those 
who  have  any  Intereat  in  the  thing,  and  is  rea- 
sonable because  it  is  necessary,  and  because 
It  is  the  part  of  common  prudence  for  all  those 
who  have  any  interest  in  it  to  guard  that  In- 
terest by  persons  who  are  in  a  situation  to 
protect  it  Every  person,  therefore,  who  could 
aasert  any  title  to  the  Mary,  has  constructive 
notice  of  her  selsnre,  end  msy  fairly  be  consid- 
ered as  a  party  to  tht  UbeL" 

In  the  celebrated  case  of  Pennoyer  v.  NelT, 
85  0.  S.  714.  727.  24  L.  Ed.  665.  the  court 
aald: 

*?rhe  law  aasnmes  that  property  la  always  In 
the  possession  of  Its  owner.  In  person  or  by 
agent;  and  it  proceeds  upon  the  theory  that 
its  seizure  will  inform  bim,  not  only  that  it  is 
taken  into  the  custody  of  the  court,  but  that  he 
must  look  to  any  proceedings  authorized  by 
law  apoD  such  seizure  for  its  coodemnation 
and  sale.  Such-  service  may  also  be  snScient 
In  cases  where  Ibe  dtject  of  tbe  action  is  to 
reach  snd  dispose  oi  property  In  tbe  stats,  or 
of  some  Interest  therein,  by  enforcing  a  con- 
tract or  a  lien  respecting  the  same,  or  to  par- 
tition it  among  different  owners,  or,  when  the 
public  is  a  party,  to  condemn  and  appropriate 
it  for  a  public  purpose.  In  other  words,  such 
service  may  answer  in  all  actions  which  are 
substantially  proceedings  In  rem.  But  where 
the  entire  object  of  tbe  acdon  is  to  determine 
the  personal  rights  and  obKgationa  of  the  de- 
fendants, that  Is.  where  tbe  suit  is  merely 
in  personam,  constructive  service  in  this  form 
upon  a  nonreddsnt  Is  ineffectual  for  any  pur- 
pose." 

The  Ann  (D.  C.)  8  Fed.  923,  5  Hu^es,  292. 
was  a  case  dependent  upon  the  seizure  of 
a  vessel.   The  court  there  said: 

"It  is  true  that  there  was  no  notice,  by  serv- 
ice or  publication  of  notice,  to  the  owner  or 
holders  of  maritime  or  other  liens,  that  the 
vessel  was  being  proceeded  against;  but  a 
proceeding.  In  rem  forms  an  exception  to  the 
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general  rule  of  notice,  pardcolarlr  when  based 
upon  actual  manucaption  of  the  thing  which  is 
the  instnuueat  of  the  wrong,  and  in  sach  cases 
the  seinire  has  been  held  to  be  constroctive 
notice  to  ereTT  ra«  havinf  any  Intereat  In  the 
thing  seized.'* 

The  reason  for  the  sufficiency  of  notice 
arising  from  the  mere  seizure  of  the  prc^ 
ertj  may  be  found  in  part,  at  least,  In  the 
presumption  "that  a  person  takes  ordinary 
care  of  his  own  cMicems."   Or.  L.  790,  subd. 

4.  In  the  case  of  a  seagoing  Tesa^  eqtedal- 
ly,  which  Is  constantly  In  charge  of  a  master 
or  other  representatiTe  of  the  owner,  or  of 
the  owner  lilmself,  the  mere  taking  Is  such 
an  invasion  oi  proper^  rights  as  to  notify 
the  owner  as  a  practical  matter,  that  he 
must  defend.  While  a  foreign  vessel  is  In 
the  stAbe  and  Its  owners  are  without  the 
Jurisdiction  and  likely  unknown,  it  is  clearly 
in  the  power  of  the  state,  by  virtue  of  its 
authority  over  property  within  its  boimdr 
aries,  to  devise  a  process  t»  subject  the  of- 
fending vessel  Itself  to  the  payment  of  dam- 
ages for  a  tort  committed  witti  It  as  an 
instrument  Of  course,  as  taught  In  the  ex- 
cerpt from  Pennoyer  t.  Neff,  supra,  the 
remedy  Is  limited  to  Oie  ree  Itself  and  can- 
not result  In  a  Judgment  in  personam.  We 
arrive  at  the  condnslmi,  therefore,  that, 
having  authorl^  over  the  property  within  its 
jurisdlcti(m,  and  the  matter  not  being  cognis- 
able in  tlie  federal  courts  of  admiralty,  the 
state  has  authority  to  formulate  a  process 
whereby  the  offending  property  itself  may  be 
proceeded  against,  seized  and  subjected  to 
the  redress  of  the  wrong  committed.  Seiz- 
ure itself  Is  notice^  the  quantl^  of  whlc^  Is 
for  the  l^:lslatiTO  power  to  determine.  The 
Globe,  2  Blatchf.  427, 10  Fed.  Cas.  No.  6483 ; 
Bradstreet  v.  Neptune  Insurance  Co.,  8  Sumn. 
609,  Fed.  Cas.  No.  1793 ;  Leigh  v.  Green,  198 
U.  S.  79,  24  Sup.  Ct  390.  48  U  Ed.  623 ;  Free- 
man V.  Alderstm,  119  U.  S.  185,  7  Sup.  Ct 
165,  30  L.  Ed.  372;  Bleme  v.  The  Triumph. 
2  Ala.  738;  Ridley  v.  Ridley.  24  Miss.  648; 
Stewart  v.  Hinds  County  Police,  25  Miss. 
479;  Calhoun  v.  Ware,  34  Miss.  146;  New 
Orleans,  etc.,  Ry.  Co.  v.  Clements,  39  Miss 
17;  KwUecki  v.  Holman,  258  Mo.  624,  167 

5.  W.  989:  Beech  v.  Abbott,  6  Vt  586;  Lu- 
ther V.  Fowler.  1  Grant,  Cas.  (Pa.)  176. 

[4]  It  la  fallacious  to  assume,  as  the  claim- 
ant does,  tliat  the  statute  upon  which  this 
litigation  is  based  is  unconstitutional  In 
that  it  attempts  to  usurp  a  federal  function 
in  the  regulation  of  interstate  commerce,  at 
least  so  far  as  It  may  be  applied  to  foreign 
ships.  It  is  not  reasonable  to  say  that  a 
vessel  of  a  sister  state  may  come  within  the 
boundaries  of  this  state  and  injure  the  per- 
sona or  propertty  of  our  dUzou  and  that 
they  are  without  redress  for  a  nonmarltlme 
tort  merely  because  such  ship  Is  carrying 
goods  tiither  from  another  state.  The  inter- 
state commerce  legislation  does  not  counte- 
nance or  authorize  the  commission  of  land 


torts  by  any  vessel  whether  domestic  « 
foreign.  Hence  our  statute,  giving  a  nmed7 
for  such  grievances,  does  not  Infringe  vpaa 
ttiat  federal  functl<Hi. 

Thus  far  we  have  a  chose  In  action  not 
Included  in  admiralty  cognizance,  for  which 
the  state  has  fashioned  a  proceeding  in 
rem,  notice  of  which  depends  npon  the  adj- 
ure of  the  oflTending  thing,  the  resad.  What, 
then,  of  the  method  of  trial?  We  note  Uiat 
the  statute  provides  only  for  a  lien  and  fttr  a 
sale  of  the  property  seized.  The  original 
statute  was  enacted  in  territorial  dayi,  in 
1853.  Statutes  of  Or^on  1863,  p.  182.  lUs 
enactment  was  amended  in  1876  (Lawa  1876^ 
p.  9)  only  In  respect  to  bhe  aotborlty  for 
contracting  debts  against  the  mad.  The 
original  law  made  the  vessel  liable  for  ddits 
contracted  by  the  master,  owner,  agent,  or 
consignee.  The  amendment  ot  1876  limited 
tibat  clause  to  "debts  due  to  persons  by  vir- 
tue of  a  contract,  expressed  or  ImpUed;  with 
the  owners  of  a  boat  or  Teasel,  or  wltt  the 
agents,  ccmtractors,  or  subcontractors  of  miOi 
owner,  or  any  of  them,  or  with  any  persmi 
having  them  employed  to  construct,  rvpalr, 
or  launch  such  boat  or  vesBeL"  In  an  other 
reacts  the  law  has  remained  tbe  same  to 
this  day.  That  am^dmoit  in  no  wise 
changes  the  original  procedure^  The  Code 
of  Civil  Procedure  was  adopted  by  the  legis- 
lative assembly  of  this  state  in  October,  1862, 
and  took  effect  on  the  first  day  of  June  next 
foUowIng.  Treating  of  the  foreclosure  of 
liens  upon  real  or  personal  property,  the 
statute  as  now  embodied  in  section  422;  Or. 
L.,  reads  thus: 

"A  lien  upon  real  or  personal  property,  other 
than  Uiat  of  a  Judgment  or  decree,  whether 
created  by  mortgage  or  otherwise,  shall  be 
foreclosed,  and  the  proper^  adjudged  to  be 
sold  to  satisfy  the  debt  secured  thereby  by  a 
suit.  In  such  suit,  in  addition  to  the  decree  of 
foreclosure  and  sale.  If  it  appear  that  a  prom- 
issory note  or  other  personal  obligation  for  the 
payment  of  the  debt  has  been  given  by  the 
mortgagor  or  other  lien  debtor,  or  by  any  other 
person  as  prlndpal  or  otherwise,  tbe  court  shall 
also  decree  a  recovery  of  the  amount  of  such 
debt  against  such  person  or  persons,  as  the 
case  may  be,  as  in  the  case  of  an  ordinary  de- 
cree for  the  recovery  of  money." 

[B-7]  It  baa  been  hdd  nnlfMnily  hj  fliis 
court  that  the  remedy  In  equity  derised  by 
this  secti(m  Is  exclusive  and  must  be  tcH- 
iowed.  Thompson  v.  Marsltall,  21  Or.  171,  27 
Pac.  957;  McNdF  v,  Soutiiern  Pacific  C(K.  81 
Or.  22,  120  Pac  6;  Caro  t.  Wollenberg,  68 
Or.  420,  136  Fac.  86&  The  later  enactment 
embodied  in  section  422,  Or.  L.,  supersedes 
the  tormsc  where  tibey  are  in  ctmfitct 

When  this  cause  came  on  for  trial,  the 
claimant,  appearing  for  tbe  ship,  objected 
to  the  same  being  tried  as  an  actim  at  law 
and  demanded  that  it  be  tried  as  a  suit  in  " 
equity,  but  this  was  denied,  and  the  cause 
proceeded  as  an  action  at  law,  resulting  In 
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a  pereonal  Jndgmmt  against  tbe  claimant. 
Under  section  422,  supra,  it  Is  <HiIy  where 
a  promissory  note  or  other  personal  obliga- 
tion for  the  payment  of  a  debt  has  been  giv- 
en, that  the  court  In  a  foreclosure  suit  can 
render  a  personal  decree.  Where  this  fea- 
ture is  absent,  tibe  only  thing  that  can  be 
done  Is  to  foreclose  the  Uen,  which  includes 
a  sale  of  the  property.  The  court  was  In 
error  in  proceeding  as  in  an  action  at  law 
and  in  rendering  a  personal  judgment  Tbe 
Jury  was  not  called  upon  to  enlighten  the 
conscience  of  tbe  chancellor.  It  was  impan- 
eled and  to  It  was  committed  exclusively  the 
decision  of  the  questions  of  fact  Involved. 
We  have  not  had  the  benefit  of  the  personal 
estimate  nf  the  trial  judge  concerning  tbe 
credibility  of  witnesses,  or  aa  to  the  true 
state  of  facts  in  the  case.  The  cause  was 
tried  in  the  circuit  court  aa  one  where  the 
judge  was  bound  by  tbe  verdict  of  the  jury 
at  all  hazards,  whether  in  accord  with  his 
jndgment  of  a  question  of  fact,  or  not  The 
case  mnst  be  reversed  on  this  ground  at  least 
[I,  I]  Another  matter  wbldi  claims  our 
attention  is  here  noted :  According  to  the  bill 
of  exceptions,  at  the  time  the  judge  charged 
tbe  Jury  at  the  conclusion  off  the  trial,  the 
fourth  paragraph  of  the  complaint  read  as 
follows: 

"That  by  reason  of  the  Injaries  received  by 
plaintiff  on  account  of  the  negligence  of  the  said 
■teamihip  as  aforesaid  the  plaintUf  has  been 
7S0O.OO 

damaged  In  the  snm  of  (^BMOM)  twentr-elght 
himdred  dollars,  and  will  necessarily  ittcor  an 
expense  of  nhiety-nine  (999.00)  dollars  in  en- 
deavoring to  cure  himsdf  from  said  ibjory.** 

In  other  words,  as  the  complaint  was  type- 
written originally  In  the  part  Involved,  the 
plaintiff  was  "damaged  in  the  sum  of  ($2800.- 
00)  twenty-eight  hundred  dollars,"  and  the 
change  conristed,  whenever  or  however  made, 
In  drawing  a  pen  through  the  figures  "2800.00^' 
and  writing  over  them  "7000.00"  According 
to  the  bUl  of  exceptions,  the  claimant  con- 
t«ided  that  because  there  was  a  discrepancy 
between  tbe  writing  and  the  figures  In  the 
fourth  paragraph,  the  comfdalnt  was  to  be 
treated  as  alleging  damages  In  the  sum  of 
92,899  only.  But  after  the  tesUmony  had 
been  taken  and  the  cause  argued  to  the  Jury, 
and  the  court  had  Inatiucted  tbe  Jury,  Jnst 
before  the  Jury  retired,  the  plaintiff  asked 
permisBion  to  amend  the  ciHuplalnt  to  con- 
fbrm  tbe  written  portion  of  the  paragraph  to 
the  flgorea,  and  the  amendment  was  allowed 
by  the  court  over  the  objection  of  the  <^Im- 
ant  ^le  Jury  retired  and  returned  with  a 
verdict  in  the  aum  of  |3,600,  in  favor  of 
the  plaintiff. 

Section  102,  Or.  L.,  establishes  this  rule: 

"The  court  may,  at  any  time  before  trial.  In 
furtherance  of  justice,  and  upon  such  terms  aa 
may  be  proper,  allow  any  pleading  or  proceed* 
Ing  to  be  amended  by  adding  the  name  of  a 
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party,  or  other  aDegation  material  to  flie  cause; 
and  In  Uke  manner  and  for  like  reasons  It  may, 
at  any  time  before  the  cause  Is  submitted,  al- 
low such  pleading  or  proceeding  to  be  amended, 
by  striking  oat  the  name  of  any  party,  or  by 
correcting  a  mistake  In  the  name  of  a  party, 
or  A  mistake  in  any  other  respect  or  when  the 
amendment  dois  not  substaotielly  change  the 
cause  of  action  or  defense,  by  conforming  the 
pleading  or  proceeding  to  the  faeta  proved." 

This  function  is  to  be  vxatciabil  at  any 
time  before  the  cause  la  aulmiltted.  Ber^ 
tbe  parties  had  done  all  that  th^  could  do. 
The  case  was  submitted,  to  all  intents  and 
purimsee.  The  time  for  tbe  applIcatl<Hi  of 
this  section  had  passed.  It  was  too  late  to 
enlarge  the  demand  of  the  complaint.  Bear- 
ing in  mind  that  the  vessel  was  a  foreign 
craft  owned  In  and  sailing  from  San  Fran- 
dsco,  that  the  <dalmant  was  of  citizenship 
diverse  from  that  of  the  plaintiff,  and  that 
under  the  federal  statute  the  courts  of  the 
United  States  have  original  jurisdiction 
where  the  matter  in  controversy  exceeds  the 
value  of  three  thousand  dollars  and  ariset< 
between  citizens  of  different  states,  the  al< 
lowance  of  the  amendment  would  give  sanc- 
tion, in  effect,  to  a  practice  whereby  a  de- 
fendant could  be  haled  Into  court  to  answer 
a  claim  not  of  sufficlmt'  amount  to  give  the 
federal  court  jurisdiction,  and  would  be  cut 
off  from  bis  right  to  remove  the  cause  to  that 
court  until  he  had  answered  and  submitted 
himself  to  the  Jurisdiction  of  the  state  court, 
when  his  right  of  removal  would  be  lost  The 
ammdment  would  then  caat  him  in  damages 
to  a  much  greater  amount  tiian  tbe  limit  of 
state  Jarlsdictlon.  The  amendment  ought  not 
to  have  been  allowed.  Whenever  or  how- 
era*  the  altraatlon  was  made»  the  legal  ef- 
fect of  the  complaint  is  a  claim  for  damages 
in  the  sum  of  ^,899X)0  and  should  have  been 
so  construed  by  the  court.  In  other  words, 
the  language  controls  the  figures.  13  C.  J. 
537;  United  Surety  Go.  r.  Summers,  110  Md. 
95,  72  Atl.  775;  Romlne  v.  Baag  (Ho.)  178 
S.  W.  147;  Bank  v.  Pipkin,  66  Mo.  App.  602; 
Payne  v.  Clark,  10  Mo.  1S2,  60  Am.  Dec.  833. 
It  is  not  a  case  within  section  719,  Or.  L., 
reading  thus: 

"When  an  instrament  consists  partly  of  writ- 
ten words  and  partly  of  a  printed  form,  and 
the  two  are  inconsistent  the  former  controls 
the  latter." 

The  present  Is  a  case  at  wrltta  language 
cmtrolUng  mere  figures.  The  complaint, 
therefore,  was  one  for  $2,800  general  dam- 
ages and  $80  spedal  damages.  'Tlie  applica- 
tion to  amend  came  too  late  and  should  not 
have  been  allowed  In  any  erott  under  the 
circumstances  relating  to  federal  Jurisdiction 
and  the  right  to  remove  the  cause  to  the 
United  States  courts. 

[II,  11]  It  is  urged  against  the  validity  of 
tbe  Judgment  tha^ 
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**Ia  a«  abMnee  of  evidence  that  the  d^oa- 
•nt  knew  or  ought  to  have  known,  that  the 
Bling  which  broke  waa  defective,  plelatilf  haa 
failed  to  make  ont  a  case  of  ne^geace." 

The  bill  of  exceptions  discloses  that  the 
sling  which  broke  was  furnished  from 
aboard  the  vessel.  Ttiis  circumstance  is  one 
wbich  the  jury  has  a  right  to  consider  on  the 
question  of  claimant's  knowledge  of  its  de- 
fect. It  is  also  contended  that  this  was  not 
a  tort  committed  by  the  vessel,  and  that,  in 
the  language  of  The  Osceola,  189  U.  S.  158, 
23  Sup.  Ct.  483,  47  L.  Ed.  760,  the  ship  must 
be  "the  offending  thing."  In  that  case  it 
was  held  that  an  accident  on  board  a  ship 
was  not  Inflicted  by  the  vesseL  And  In  The 
Onoko,  107  Fed.  98i  47  C.  C.  A.  Ill,,  cited 
by  the  claimant  on  thia  pcdntt  it  was  held 
Out  the  statute  of  Louislaiia,  practically  like 
that  of  this  state,  gave  a  cause  of  action  In 
personam  and  not  in  rem.  In  Tropical  Oo* 
Towle,  222  Fed.  867.  138  O.  a  A.  293.  it  was 
held  that  a  seaw(Hthy  ship  waa  not  liable  in 
damages  for  Injury  to  a  sailor  aboard.  Tbe 
e«ieral  admiralty  rule  relating  to  the  em- 
ployment of  sailors  waa  applied  tn  that  pro- 
ceeding, to  iSie  effect  that  where  the  ship  is 
seaworthy  and  the  seaman  Is  Injured  aboard 
the  vessd.  all  be  can  dalm  Is  wages  and 
proper  treatment  while  he  is  being  cured  of 
his  Injury.  Hts  right  to  graeral  damages 
beyond  that  depends  upon  the  ship's  not  be- 
ing seaworthy,  or,  In  other  words,  not  being 
a  suitable  place  Id  which  to  work.  In  The 
Tlieta.  7  Asp.  480,  a  captain  In  going  to 
his  own  ship  had  to  cross  another  lying  be- 
tween his  vessel  and  tbe  dock.  He  fell 
through  a  hatchway  on  the  other  ship,  and 
it  waa  held  not  to  he  an  injury  by  that  ship 
aboard  of  which  he  was  hurt.  In  the  instant 
contendcHi  we  have  a  ship  performing  a  usual 
function  of  a  vessel,  that  of  discharging  Its 
cargo,  In  the  process  of  which  by  defect  of 
its  tackle  the  plaintiff  was  injured.  This  is 
clearly  a  tort  committed  by  the  ship  itself. 
The  plaintiff  was  entitled  to  a  foreclosure 
of  the  lien,  limited  to  a  sale  of  the  vessel, 
and  not  including  a  personal  Jud^^ent.  Tbe 
claimant's  rights  were  infringed  by  the  ren- 
dition of  a  Judgment  larger  than  the  demand 
of  the  complaint  when  property  construed 
as  a  matter  of  law.  ■  The  claimant  was  en- 
titled to  the  Judgment  of  the  trial  court  sit- 
ting as  a  chancellor  and  pas^ng  directly  up- 
on the     ect  and  value  of  the  evidence. 

For  these  reasons  Oie  Judgment  Is  reversed, 
and  the  cause  la  remanded  for  further  pro- 
ceedings not  Inconsistent  herewith, 

JOHNS  and  BBOWN,  JJ.,  omicur. 

BEAN,  J.  (dissenting  In  part).  I  heartily 
concur  in  the  able  (^nion  of  C%Ief  Justice 
BUBNBTT  on  what  might  be  tenned  the 
main  Question  in  tbe  cas^  to  the  effect  that 


the  statute  upon  whi^  this  litigation  is  based 
Is  not  unconstitutional,  and  does  not  infringe 
upon  the  federal  law.  I  am  unable  to  give 
my  assent  to  the  proposition  that  the  action 
is  cognizable  only  as  a  suit  in  equity  for  the 
foreclosure  ot  a  Hen.  I  am  constrained  to 
mention  this  for  tbe  reason  that  for  more 
than  30  years  it  has  been  the  unquestioned 
practice  In  causes  arising  under  sectltm  10281 
et  seq.,  Or.  L.,  in  so  far  as  1  am  able  to  as- 
certain, to  try  the  cause  as  an  action  at  law. 
The  Victorian,  24  Or.  121,  32  Pac  1040.  41 
Am.  St.  Rep.  838;  The  Victorian  No.  2,  28 
Or.  194,  41  Paa  1103,  46  Am.  St  Rep.  61& 
When  those  causes  were  tried,  the  distinc- 
tion between  an  action  at  law  and  a  suit 
In  equity  was  at  least  as  broad  as  it  la  to- 
day. Eminent  counsel  appeared  for  the  par- 
ties in  those  cases.  We  note  on  the  record 
the  names  of  Messrs.  Bronaugli.  McArthur, 
Fenton,  and  Rronaug^ ;  Messrs.  Cox,  CoRon, 
Teal,  and  Minor;  and  Messrs.  Williams, 
Wood,  and  LiDtbicum.  See,  aXto,  Bmbow  t. 
The  James  Johns,  66  Or.  SS4,  108  Paa  6S4. 

The  Oregon  statute  was  construed  in  Tba 
Bee  <D.  C.)  216  709, 1^  Judse  Bean,  wlio 
was  for  a  long  time  a  member  of  this  court 
It  la  there  stated: 

"TtkB  remedy  provided  by  the  state  law  for 
eofordng  the  Ucn  given  by  tbe  statute  is  an  ac- 
tion against  the  boat  or  vessel  by  name,  rather 
than  in  peraooam  against  tbe  owner  (secti<m 
7506,  Lord's  Or.  Laws),  bat  after  tbe  seizure 
of  the  vessel  and  tbe  return  of  tbe  warrant  the 
proceedings  are  to  ba  bad  against  the  vessel 
Id  the  same  manner  as  if  the  action  had  been 
commenced  against  the  person  on  whose  ac- 
count the  damages  accrued  (section  7S09). 
And  if  an  issue  lof  fact  bs  Joined  tlie  same 
proceedings  shan  be  had  as  in  other  actions. 
Section  7511.  This  being  so,  It  would  seem  to 
follow  that  tbe  trial  should  be  governed  and 
tbe  liability  of  tbe  parties  determined  by  tbe 
same  rule  as  if  tbe  action  were  in  personam 
against  the  owner.  •   •   • " 

This  language  Indicates  that  it  is  also  un- 
derstood by  tbe  federal  courts  In  Oregon  that 
a  proceeiUng  und^  tbe  statute  in  Question  is 
an  action  at  law. 

As  indicated  by  section  10281,  Or.  which 
declares: 

"Every  boat  or  vessel  ased  in  navigating  the 
water  of  this  state  or  constructed  In  this  state 
shall  be  liable  and  subject  to  a  lien:  *  *  * 
For  damages  or  injuries  done  to  persona  or 
property,  by  such  boat  or  vessel  •  •  • »» 

—It  would  seem  to  the  writer  that,  strict- 
ly speaking,  while  Uie  Iraat  is  subject  to  a 
lien  there  is  no  deOnlto  w  fixed  amount  of 
the  lien  until  Judgm^t  tbBKtot  is  rendered, 
so  that  when  the  lien  is  finally  perfected  It 
is  merged  in  a  Judgment,  and  is  not  nqoired 
to  be  foreclosed  within  the  meaning  of  sec- 
tion 422,  Or.  Lb  It  does  not  appear  that  In 
the  mactment  of  the  latter  sectl<ni  it  was 
tbe  Intention  tit  tbe  lawmako*  to  dni^ 
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the  mode  of  procedure  nnder  the  boat  Uea 
law.  The  law  provides  for  a  special  pro- 
ceedlns,  but  It  Is  denominated  by  the  statute 
as  an  "action."  The  case  at  bar  does  not 
come  within  the  (U'dlnaiy  list  of  causes  of 
equitable  cognisance.  It  was  appropriately 
tried  as  a  law  actloo.  It  would  be  a  very 
radical  chanjte  for  this  court  to  try  a  dam- 
age case  for  personal  Injuries  de  novo. 

It  is  presumed  that  tbe  I«slslatiire  does 
.not  Intend  to  make  unnecessary  changes  in 
the  pre-existing  body  of  law.  The  construc- 
tion of  a  statute  will  therefore  be  such  as 
to  avoid  any  change  In  the  prior  laws  b^ond 
what  Is  aecesMiry  to  effect  the  q^edflc  par- 
pose  of  the  act  in  question.  Black  on  IntM^p. 
of  Laws,  p.  110,  I  C2 ;  Uanu^  v.  Manuel,  13 
Ohio  Rt.  458;  Bear's  Adm'r  r.  Bear.  83  Pa. 
525;  Thompson  T.  Mylii^  4  La.  Ann.  306; 
COiilderB  v.  Johnson,  6  La.  Aim.  «34.  We 
quote  tnm  Maxwtfl,  Iiiterp.  (2d  Bd.)  99: 

^One  of  these  presnmptions  is  ibst  Oie  Leg- 
fslature  don  not  intend  to  make  any  ehanse  In 
the  law  beyond  what  tt  explicitly  declares,  ei- 
ther in  expreM  terma  or  by  uomlstakable  im- 
plication, or.  in  other  worda,  beyond  the  imme- 
diate acop^  and  object  of  the  statute.  In  all 
general  oiattera  bpyood,  the  law  remains  undis- 
turbed. It  it  in  the  last  degree  Improbable  that 
the  Leginleture  would  overthrow  fundamental 
principles,  infringe  rights,  or  depart  from  the 
general  system  of  law,  without  expressiog  Ita 
bitention  with  irreaiatiUe  clearness:  and  to 
give  any  inch  effect  to  general  worda,  aimply 
because,  in  their  widest  and  perhaps  natural 
sense,  they  have  that  meaning,  would' be  to  give 
them  a  meaning  In  which  they  are  not  really 
used.** 

If  It  be  granted  tb«t  the  eanae  la  a  suit  la 
equity,  I  see  no  reason  why  It  should  not  be 
tried  de  novo  In  this  court. 

As  to  the  amradment  of  the  complaint,  as 
I  nndersund  the  record,  the  complaint  was 
first  t.rp(*wr1tten,  alleging  damages  In  the  sum 
of  "($2800.0(^  twenty-elgbt  hundred  dollars, 
and  will  necessarily  Incur  an  expense  of 
ninety-nine  ($99.00)  dollars  In  endeavoring 
to  cure  himself  from  said  injury."  After- 
wards a  pen  was  drawn  through  the  figures 
"2800.00"  and  "7500.00^  written  over  the 
same.  At  the  time  of  the  submission  of  tbe 
cause  to  tbe  Jury,  after  the  Instructions  had 
been  given  by  the  court,  In  order  to  make  the 
allegation  of  damages  clear,  plaintiff'  was 
permitted  to  correct  the  complaint  to  con- 
form the  written  portion  of  the  paragraph 
to  the  figures.  Tbe  so-called  amendment  was 
a  mere  correction  of  an  apparent  clerical  er- 
ror, and  In  no  way  affected  the  Issuea  This 
was  over  the  objection  of  claimant' 

Section  102,  Or.  L.,  provides  that  the  court 
may,  at  any  time  In  the  furtherance  vt  Jus- 


tice and  uptm  such  terms  as  may  be  proper 
before  the  cause  is  submitted,  allow  any 
pleading  or  proceeding  to  be  amended  "by 
striking  out  the  name  of  any  party,  or  by 
correcting  a  mlstalie  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  when 
the  amendment  does  not  substantially  change 
the  cause  of  action  or  defense  by  conforming 
tho  pleading  or  proceeding  to  tbe  foda 
proved." 

An  application  to  amend  a  pleading  at  the 
trial  iB  addressed  to  the  sound  discretion  of 
the  trial  court,  and  the  ruUng  of  the  court 
in  such  a  matter  should  not  be  dUturtied, 
exo^t  In  the  case  of  an  abuse  of  discretion. 
Brown  v.  Feldwert,  46  Or.  363,  SO  Pae.  414; 
Wallace  t.  Balsley.  22  Or.  673.  80  Pac.  432; 
Garrtson  t.  Qoodale.  23  Or.  807,  81  Pac.  JOdi 
nikfaiB  T.  Portland  Ur.  Co,  71  Or.  240,  142 
Paa  578;  Heywood  v.  Dbembertier,  48  Or. 
869,  8ft  Pac  857,  87  Pac.  680;  Hidings  T. 
Uarlon  Co.,  50  Or.  80,  81  Pac.  22;  Beard  t. 
Royal  Meighbon^  60  Or.  41, 118  Pa&  171. 

The  trial  eonrt  Is  la  a  better  posltlwi  than 
Is  the  appellAte  court,  to  dedde  In  r^rd  to 
whether  or  not  tbe  clrcnnmtances  warrant 
the  allowance  of  an  amendment  of  a  plead- 
ing in  order  that  the  ends  of  Justice  may  be 
met  There  had  been  no  application  for  the 
removal  of  tbe  csase  to  the  federal  court 
I  do  not  think  there  was  any  abuse  of  dis- 
cretion ttt  allowing  the  amendment 

The  service  of  process  apon  tbe  Bee  Steam- 
ship Company,  a  corporation,  tbe  owner  of 
the  vessel,  being  only  a  ccmstnictlve  service, 
tbe  owner  appeared  for  the  boat  and  an- 
swered the  complaint  and  asked  for  Judg- 
ment In  its  favor  for  co^ts  and  disbursements. 
It  made  a  general  appearance  in  the  case, 
and  Is  bound  by  the  judgment  Where  an 
undertaking  is  given  for  the  discharge  of 
a  boat,  under  the  provisions  of  section  10280, 
in  a  proceeding  of  this  kind,  a^  was  done  !n 
tbe  present  case,  the  manner  of  rendering 
and  executing  Judgment  Is  directed  by  sec- 
tion 1(^92,  Or.  L.,  which  reads  thus: 

**If  an  nodeitekhig  with  -sttrety  ahall  have 
been  given  according  to  section  10289,  and  Judg^ 
ment  ahaQ  have  been  rendered  in  favor  of  tbe 
plaintilf.  a  Judgment  shall  also  be  rendered  upon 
the  undertaking,  and  execution  shnll  be  issued 
for  the  amount  of  Judgment  and  costs  in  favor 
of  the  plaintiff,  against  the  principal  and  seca- 
tity  ia  soch  nsdertaking." 

Judgment  was  rendered  against  claimant 
and  its  surety,  and  the  requirements  of  the 
latter  section  were  followed  in  this  case. 
There  was  no  error  In  so  doln^ 

The  judgmCTt  tho  dienit  oomt  dwnld 
be  affirmed. 
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JAMES  Ct  V.  CITY  OF  NEWBERG  et  tl. 
(Supreme  Gonrt  of  Oregon:   OeL  19,  1^.) 

1.  Munlolpal  oorporatlons  «»4l3(t) —Words 
"sidewalk"  and  "pavement"  not  synonymous 
within  charter  provision  as  to  assestnent. 

The  terms  "sidewalk"  and  "pavement," 
within  charter  provision  relating  to  the  assess- 
ment for  cost  of  building  or  repairing  any  "E^de- 
walk"  or  "pavement,"  are  not  BrnoiiTmotis 
(citing  Words  and  Phroes,  First  Series,  "Side- 
walk;" "Pavement"). 

2.  CoBStHutional  law  «^70(3}  —  Conrtt  %vlll 
not  ooRSIder  Injostloo  to  persons  !■  oomtri- 
Inp  provisions  of  oHy  oharter. 

Under  Const  art  S,  |  1,  the  court  in  con- 
Btming  a  dtj  charter  provisi<m  will  not  con- 
alder  in^istice  to  property  owners  caosed  by 
construing  the  dinrter  in  a  certain  manner; 
such  matters  being  for  the  Le^sUture  and  not 
the  courts. 

S.  Statotes  «so220  —  L«|lsiatm  My  Mm 
meaning  of  terms  asod. 
The  Legislature  may  properly  define  the 
meaning  of  terms  nsed  by  it  in  a  statute,  and 
where  this  has  been  done  the  definitions  pre- 
scribed are  tdndfaig  for  the  pnvpoo*  ot  the  stat- 
nte. 

4.  Statutes  ^209— War*  takai  to  bavt  boea 
Hsed  In  same  saaso  wbare  appH*'  to  mm* 

Sflbjeot-matter. 
If  name  word  occurs  In  different  parts  of 
a  statnte,  it  must  be  taken  to  have  been  every- 
where nsed  in  the  eame  sense  when  applied 
to  the  same  subject-matter,  but  words  and 
phrases  may  be  used  with  different  significa* 
dons  and  with  different  shades  of  meaning  fai 
Cerent  connections. 

5.  Statntos  «=s>206— Effaot  glvoo  to  overy  seo- 
tlOB,  paragrapb,  aoatoBoo^  otaaae,  ami  wonL 

Bfloct  abotdd,  if  poadblfl,  ba  i^ven  to  av- 
err  soctiton,  paragraph,  aentenee,  dansa,  and 
word. 

6.  Maalolpol  oorporatlou  «a»8— Cbartar  oon- 
•Merei  la  Ita  oatlnty  In  ooaatmoChM  of  pro* 
vision  tboreof. 

In  cosstming  a  ptovlrion  of  a  diartor, 
the  charter  will  be  cMislderad  in  Ita  mtixvtr. 

Bn  bana 

A[^>eal  from  (Circuit  Oonrt,  TanlliUl  Conn- 
ty;  H.  H.  Belt,  Judge. 

Suit  by  George  W.  Jamea  and  others 
against  the  City  of  Newberg  and  othora. 
Decree  for  plalntiffa,  and  defaidanta  appeaL 
Affirmed. 

rata  Ifl  a  mlt  to  restnUn  the  defeiiduitB 
from  agaoeotng  plaintiffs'  property  for  street 
Im^tmotant  purpoaea.  Tba  pUdntlfla  own 
lot  2,  block  8.  Deokin's  addition  to  Newberg. 
no  part  ctf  wblcb  abuts  upon  Oarfleld  street, 
but  which  Is  separated  from  that  street  by 
lot  1  of  tbe  same  block.  The  defendant  dty 


of  Newberg,  a  municipal  corpontfom,  ccm- 
tracted  to  pave  Garfield  street 

From  the  record  before  na,  It  appears  that 
the  council  of  the  dty  of  Newberg  passed 
a  resolution  adopting  plans  and  gpecifi ca- 
tions for  the  improvamoit  of  Garfield  street 
teom  the  north  line  of  First  street  to  the 
Botith  line  of  Sheridan  street  In  pursuance 
of  that  resolution,  the  recorder  gave  notices 
as  therein  directed  snd  in  the  form  required 
by  law.  It  further  appears  that  the  dty  of 
Newberg  took  all  neoeasary  steps  and  meas- 
ures to  actfaorlze  It  to  make  tmh  Im^oFe- 
ments. 

For  relief,  plaintiffs  inayed  tliat  deCmd- 
ants  be  restrained  from  assessing  any  part 
of  the  cost  of  paving  Oarfleld  street  against 
their  lot  The  dty,  through  its  attorney, 
demurred  to  the  complaint  on  tlie  gnnmd 
tiiat  it  "failed  to  state  facts  soflldeBt  to 
cmatltute  a  cause  of  sidt"  ^Rie  deumrrei' 
was  overruled,  and,  the  dafeadanta  liaTbig 
refused  to  plead  further,  tte  oonrt  entared 
a  decree  tor  plaintiffs. 

DefOndants  appeal,  aastgnlng  aa  error  the 
orermling  ot  their  demomr  and  tiie  enters 
ing  of  decree  for  plalntiffa 

0.  R.  Ghaplu,  of  Newberg,  for  appellants. 
Wood,  Montague  ft  Hatthlessen.  of  Port- 
land, and  Clarence  Butt,  of  Newberft  fbr 

respondents 

BROW^,  J.  (after  stating  tiie  tects  as 
above).  [1]  The  one  question  presented  for 
dedslMi  Is  whether  or  not  the  terms  'Ude- 
walkr  and  "pavement,**  as  used  in  the  pro- 
Tlso  found  in  section  110  of  the  cliarter  of 
the  city  of  Newberg,  are  exact  ayumynis. 
The  proviso  reads: 

"Provided,  tb^  all  asaessment  for  the  cost 
of  building  or  teiMiring  any  sldevralk  or  pave- 
ment shafl  be  upon  the  property  tmmediat^ 
adjacent  to  or  abutting  thereon,  and  for  the 
full  price  of  consfenieting  or  repairing  swA  ride- 
walk  or  pavement" 

it]  The  defendants  contend  that  tbe 
w<»rds  **sidewalk"  and  "pavemoi^'*  an  used 
In  the  above  proviso,  mean  the  same  fUng, 
and  that  that  thing  is  'Vdewalk.**  It  is 
urged  with  force  titat  any  otiier  conatmo- 
tion  would  work  injustice  to  certain  proper- 
ty ownera.  This  argument  may  be  very  prop- 
erly addressed  to  tiie  leglslatlTe  poww.  Oar 
duty  compela  us  to  apply  tbe  law  as  tt  baa 
been  wrlttra  by  tiie  legislative  aasemMy  into 
the  charter  of  Newbecg.  Iba  povrars  of  tiu 
l^islattve  departmoit  shall  not  be  exarda- 
ed  by  the  JudidaL  Artlde  8»  |  1,  C^nstitu- 
tlon  of  Oregon.  The  wrlt«-  has  long  been 
convinced  of  this  truth: 

"If  yoa  depart  from  the  law,  you  will  go 
astray,  and  all  things  will  bo  nncertain  to 
everybody."   Go.  Lltt  227b. 


sFor  other 
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m  The  Leglalatare  may  properly  define 
the  meaning  of  the  terms  used  by  It  in  a 
statute,  and,  where  this  has  been  done,  the 
definitions  prescribed  are  binding  for  the 
purpose  of  that  statute.  But  In  Uie  Instant 
case  the  Legislature  prescribed  no  definition 
for  either  of  the  t^^s  under  consideration. 

[4,  S]  A  general  rule  of  statutory  con- 
struction Is  that  If  the  same  word  occurs  in 
difTerent  parts  of  the  statute  It  must  be  tak- 
en to  have  been  ererywhere  used  in  the  same 
sense  when  applied  to  the  same  subject- 
matter.  U.  S.  T.  Hill,  123  U.  S.  686;  8  Sup. 
Ct  308,  31  Ij..Ed.  277.  That  rule  does  not 
conflict  with  the  fomfula  that  wtnds  and 
phrases  may  be  used  with  dUfereat  significa- 
tions and  with  different  shades  of  meaning 
in  different  connections.  In  the  construction 
of  atatotes  a  familiar  rule  Is  tiiat  ^ect 
should  be  given.  If  pos^l^  to  erery  sec- 
ticm,  parasrapli,  saitmc^  daus^  and  word. 

[•]  In  anlTlng  at  the  meaning  to  be  glTcn 
to  flw  windB  '^dewalk'*  and  "parement," 
we  will  not  confine  ourselres  to  the  language 
!n  tlie  iwdtIso  quoted  abore,  bnt,  tot  tbe 
purpose  of  noting  th^  use  by  the  framers 
of  the  charter,  will  consider  ttie  charter  in 
its  ratlret7-  At  sectl<m  60  thereof  we  read: 

'TElie  cooncQ  Is  aathorized  and  empowered  to 
improT*  the  sidewalks,  pavements,  streets,  and 
parts  of  streets." 

The  word  "paTement,"  here  used,  has  a 
distinct  meaning  and  effect.  It  does  not  sig- 
nify sidewalk. 

PangraiA  17, 1 1^  Is  as  follows: 

*7o  provide  for  the  removal  *  *  *  of  an 
obrtraetiens  from  side  and  cross  walks." 

Note  the  provision  contained  In  paragraiA 
19  of  said  section: 

*7o  regnlate  the  ose  of  streets  and  sidewalks 
and  eross  walks." 

Again,  note  paragraph  41  oC  said  section: 

regnlate  the  ase  of  Streets  and  side- 
walks, •  •  •  Provided  tiiat  the  eoondl  shall 
hsTS  no  power  to  avthorise  any  eneroadtment 
npon  *  *  *  any  sidewalk.** 

And  note,  again,  paragmpb  48  of  said  sec- 
tion: 

"Providing  for  the  •  •  •  repairing  of  •  •  • 

ridewalks." 

Once  more,  take  note  of  paragraiAi  47  of 
Mid  section: 

"To  regnlate  the  use  of   •   •   •  sidewalka." 

In  each  of  these  paragraphs,  when  side- 
walk Is  referred  to  the  term  "sidewalk"  is 
excluslvdy  enrployed,  and  no  superfluous 
synonym  Is  found. 

An  examinatlCT  of  the  charter  convinces 
us  that  the  words  "sidewalk"  and  "pave- 
ment" are  used  In  their  ordinary  sense,  and 
fiiat  boOi  worder  are  effective.   Many  char- 
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ters  were  adopted  by  the  legislative  assem- 
bly which  enacted  the  diartffl-  of  the  city  of 
Newberg,  and  nowhere  in  those  charters  do 
we  find  the  terms  "sidewalk"  and  "pave- 
ment" used  synonymously. 

Some  of  the  many  definitions  of  the  terms 
"sidewalk"  and  "pavement"  are  as  follows: 

Words  and  Phrases,  First  Series,  gives 
this  concise  deflnitlim  of  sidewalk: 

"Sidewalk  has  a  definite  meanii^;.  It  Is  a' 
way  for  foot  passengers."  Citing  Salisbury  r. 
Andrews,  36  Mass.  (19  Pick.)  260,  25a 

In  7  McQuillin,  Municipal  Corporation, 
Supplement,  we  find: 

"A  sidewalk  is  a  way  for  foot  passengers  or 
a  public  way  especially  Intended  for  pedestri- 
ans; a  path  or  way  for  the  nee  of  foot  pas- 
sengers at  the  side  of  the  street.  Street,  in 
its  broad  and  general  sense,  includes  sidewalk. 
•  •  • "  Section  1286. 

"A  sidewalk  is  a  part  of  the  street  exdu- 
sively  reserved  for  pedestrians,  and  constmcted 
auDewbat  different  than  otiier  portions  of  the 
street  made  ase  it  by  animals  and  veUdes 
generally.  It  Is  paved  differently  that  the  pub- 
lic may  be  better  served  by  maintaining  the  two 
portions  of  the  way  separately.  Whatever  may 
be  the  difference  it  constitates  a  pert  of  the 
street.  Central  life  Assnr.  Soo.  t.  Des  Moines, 
171  N.  W.  31,  185  Iowa,  678.  677."  Note  to 
section  1286,  McQaOIln,  supra. 

In  Century  Dlctionarj  and  Enc^dopedia 

we  read; 

"Sidewalk:  A  footwalk  by  the  side  of  a  street 
or  road;  •  •  •  usually  separated  from  the 
roadway  by  a  corb  and  gutter.  Also  (in  Great 
Britain  nearly  always)  called  pavement" 

Webster's  Intematlimal  Dictionary  says: 

"Sidewalk:  A  walk  for  foot  passengers  at 
flie  side  of  a  street  or  road;  a  foot  pavemmt. 
In  Great  Britain,  usually  called  pavement;  in 
Anstralia,  footpM^L** 

A  statonott  plainly  true  Is: 

"  'Paving'  Is  a  word,  the  meaning  of  which, 
like  most,  any  other,  irill  depend  on  where  end 
the  connection  in  which  It  may  be  used."  Muff 
T.  Cameron,  184  Mo.  App.  607, 114  S.  W.  1126, 
1126.  117  8.  W.  116. 

"The  term  "pave,'  in  its  generic  sense,  means 
to  place  some  substance  on  the  street  so  as  to 
form  an  artificial  roadway  or  wearing  surface, 
whidi  shall  change  the  natural  condition  of  the 
street.  The  word  is  mudi  more  eomprebendve 
than  the  tepn  'macadamise,'  bnt  it  embraces 
all  that  the  term  'macadamise*  covers."  Words 
and  Pbrasw,  Second  Series. 

Volume  9,  Nelson's  Encyclopedia,  gives 
this  aj^troved  definition  of  the  term  "pavo- 
meaV*: 

"Pavement  is  a  hard  covering  of  the  surface 
of  a  road  or  footway  commonly  composed  of 
macadam,  granite  blocks,  brick,  sheet,  or  block, 
asphalt,  or  wood  for  vehicular  traffic,  and  blue 
flagstones,  cement,  or  tar,  concrete  and  brick  fw 
sidewalks.    In  the  United  States,  the  term 
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*paTemeDts*  la  nrelr  wed  to  indnde  ddawalk* 
or  any  kind  of  footpaths." 

We  take  the  following  from  the  New  In- 
ternational Encyclopa?aia,  Tol.  XV,  p.  464: 

"Pavement:  This  term,  in  its  broader  sense, 
includes  any  firm,  hard  coTering  for  areaa  sub- 
jected to  tbe  wear  and  tear  of  buman  feet,  or 
of  hoofs  and  wheels,  designed  to  keep  the  feet 
or  wheels  from  the  ground  or  earth,  and  to 
'  present  a  more  or  less  dry,  durable,  and  smooth 
aurface.  Under  this  definition  would  be  in- 
cluded tbe  paved  floors  of  cathedrals  and  other 
public  buildinga  often  of  an  ornamental  char- 
acter (aee  Tilea),  as  veil  as  tbe  aurfaeea  of 
courtyards,  walks,  atreets,  and  hitrhways,  on 
which  atones  or  other  durable  materials  are 
idaced.  In  the  modem  and  more  restricted 
sense,  pavements  are  generally  limited  to  the 
wearing  sarface  of  that  portion  ot  Improved 
streets  lying  between  the  enrbs,  thus  exdodmir 
the  sidewalks." 

We  kold  tbat  the  winds  "sidewalk"  and 
"pevement,"  ns  used  in  the  charter  of  the 
dty  of  Newberg,  do  not  expreas  tbe  same 
thing.  Each  word,  as  there  naed,  Has  a  dls- 
tln<-t  meaning. 

The  decree  anwaled  trom  la  afflntfed. 

BrsXEIT,  a  J,  did  not  participate  fai 
this  declsltm. 


GARY  COAST  AGENCY.  Inc.,  r.  LAWREY. 
(Supreme  Court  of  Oregon.    Oct  19.  1921.) 

1.  Appeal  and  error  ®=ae62(3)— Wliere  statu, 
tory  procedare  Is  not  fellewad  In  settling  a 
dlspated  matter  la  bill  of  exosptions.  the  ap- 
pellate court  Is  bound  by  the  bill  as  sent  up. 

Where  the  procedure  vt  Oregon  Laws,  f 
170.  for  settling  the  bill  of  eiceptions  In  case 
of  disagreement  between  the  Judge  and  counsel 
as  to  its  contents,  involving  calling  of  disinter- 
ested  parties  to  make  oath  aa  to  what  actually 
occurred,  was  not  followed,  the  appellate  court 
Is  bound  by  the  bill  of  exceptions  as  sent  np. 

2.  Action  «=>4l^lalnt]ff  nay  not  Joli  tort 
oad  ooBtract. 

A  plaintiff  may  not  Join  a  tort  and  contract 

pi  the  same  action. 

3.  Pleading  «=»90  — Cointendidm  based  en 
fraud  and  breach  of  warraaty  m»f  be  aet  ap 
If  not  Inoonsbteflt  with  aaeh  ether. 

Under  Or.  L.  |  73.  providing  that  a  defend- 
ant may  interpose  aa  a  defense  a  statement  of 
any  new  matter  constituting  a  defense  or 
counterdaim,  and  section  74.  providing  tbat  he 
may  set  forth  by  answer  aa  many  counterclaims 
as  be  may  have,  different  counterclaims,  if 
consistent,  may  be  set  up  in  defease  though 
based  on  fraud  and  breach  of  warranty. 

4.  Pleading  «=s>93(2)— Counterolalmi  for  fraud 
and  breach  of  warranty  held  not  laeonsistent. 

In  an  action  npon  a  note  to  pay  for  a  motor 
truck,  defenses  of  fraud  and  breach  of  warranty 


ora  net  neceaaaiOj  laeonsistent  with  sodi 
other. 

5.  Pleading  «s>34(7)— Where  answer  was  oot 
attacked  for  foUara  to  state  defeases  ef  fraad 
and  braooh  of  warranty  aeparata|y.  It  Mast  ba 
liberally  eoastruod  oa  appeal. 

In  an  action  on  a  note  to  pay  for  a  mobw- 
truck,  where  defendant  set  up  a  counterclaim 
of  fraud  and  breach  of  warranty,  but  plaintiff 
did  not  attack  the  answer  because  it  did  not 
allege  these  defenses  separately  the  sllegationa 
of  the  answer  must  be  liberally  construed  on 
appeal  nnder  Or.  L.  |  8B.  requiring  irfeadii^ 
to  be  eoDstrasd  liberaUy  with  the  view  nt  anb- 
Btantial  jnatice. 

6.  Pleading  «»4I  I— Failure  to  demur  to  eoun- 
terolalm  because  It  did  not  separately  stats 
defenses  of  contraot  and  tort  la  ceanterBtalni 
waives  the  dsteot. 

Under  Or.  L.  i  08.  making  a  ground  of  de- 
murrer that  several  causes  of  action  have  been 
Improperly  united,  and  nnder  section  72.  pro- 
viding that  if  no  objection  is  taken  by  demur- 
rer or  answer  it  shall  be  deemed  to  be  waived 
exeepting  only  the  objection  to  Jurisdiction  and 
failure  to  state  a  cause  of  action,  failure  of 
plaintiff  to  demur  to  counterclaim  because  It 
^d  oot  saparatply  allege  fraud  and  breach  of 
warranty  waives  the  defect,  if  any. 

7.  Sales  «»278(3)--Wamaty  ef  aaltaUllty  In- 

plled. 

A  purchaser,  contracting  for  truck  for  a 
use  explained  to  the  vendor,  was  entitled  to  that 
quality  of  truck  under  an  Implied  warrant. 

8.  Sales  «=3390— One  frandaleotly  Indnoed  te 
eentraot  may  retnru  proper^  and  aue  for 
prioe,-  or  keep  property  and  recoup  damages. 

A  person  induced  by  fraud  to  enter  a  eoa- 
tract  of  purchase,  on  discovery  of  fraud,  may 
return  the  property  and  sue  for  tbe  price,  or 
keep  the  property  and  recoup  tbe  damages  be 
has  sustained  when  sued  for  tbe  purdiaae  price. 

9.  Sales  ^=»425— On  braooh  of  warranty,  pnr- 
chaser  may  sue  for  breoob  or  oeaatorDlaiB 
whoa  seed  for  parobase  ivles. 

A  purchaser  of  an  artide  warranted  to  him. 
either  ezpresHly  or  impliedly,  may  sue  for  a 
breach  of  warranty,  Or  set  up  a  counterdalm 
based  on  that  breach  when  eued  for  the  pur- 
chase price. 

10.  Sales  ^:^28— Parohaaer  doss  net  waive 
right  to  recoup  for  damages  by  making  pay- 
maats  after  kBOwledfe  of  uafltooM  of  thing 
sold. 

Where  a  pnrehsser  seeks  bg  counterclaim 
to  recoQp  for  damagea  for  fraud  and  breach  of 

Implied  warranty,  the  rule  aa  to  waiver  of 
right  to  rescind  by  making  payments  after 
knowledge  of  the  unfitness  of  the  article  aold 
does  not  apply. 

11.  Sales  «»442(I)--Parehaaer  to  Mt  Hmttod 
In  reoevery  to  anMunt  tf  parohaae  prion  paid 
as  damages  for  fnwd  and  hraueh  of  Implied 
warranty. 

A  purchaser,  eonnterclaiming  for  damages 
for  fraud  and  breach  of  Implied  warranty,  is 
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not  limited  in  ncorefy  to  the  amonut  of  the 
price  paid. 

Department  L 

Appeal  from  Circuit  Court,  Marlon  Coah- 
ty;  George  G.  Binghaiu,  Jadge. 

AvOoxL  by  tho  Gary  Coast  Ageaej,  Ineor- 
ptHsted,  afialnat  Fred  Lawrey.  From  Judg- 
mttit  for  defendant,  plaintiff  appeals.  Affirm- 
ed. 

This  la  an  action  brought  by  the  irtaHtlff 
OD  a  note  for  $233.  After  denying  everything 
in  the  complaint  except  as  stated  In  the  an- 
swer, the  defendant  contends  that  the  note 
was  given  In  part  payment  of  the  initial  In- 
stallment demanded  by  the  plaintiff  as  part 
of  the  purchase  price  of  a  motor  truclt.  He 
says  fn  substance  that  he  purchased  Che  tntck 
from  the  plabitiff  for  the  purpose,  well  known 
to  the  latter,  of  using  It  in  the  dray  and 
transfer  tmstnesa  operated  by  the  defendant ; 
that  the  plaintiff  warranted  the  truck  to  be 
suitable  for  that  purpose;  that  for  the  pur- 
pose of  inducing  the  defendant  to  purchase 
the  tmdi,  the  plaintiff  represented  that  U 
was  practically  new,  and  had  been  run  only 
for  a  iiiort  time;  that  the  defendant  relied 
on  the  representations  and  bellered  them  to 
be  true;  that  the  plaintiff  knew  they  were 
fttlse,  and  made  them  to  induce  the  defend- 
ant to  purctiase  the  truck,  aod  with  the  in- 
toit  and  design  to  defraud  the  defendant  out 
ot  the  purchase  price;  and  that  in  fact  the 
track  was  cdd  and  worn  and  not  suitable  for 
the  purpose  for  which  It  was  bought  It  Is 
fiirthw  stated  that  before  the  institution  of 
the  action  the  defendant  tendered  the  truck 
to  the  plaintiff,  assigning  as  a  reason  the 
misrepresentations  already  stated,  but  the 
plaintiff  refused  to  receive  It  or  to  return 
the  money  paid  therefor.  The  defendant 
demands  Judgment  for  all  the  money  be  has 
paid  on  the  truck.  The  reply  puts  In  issue 
material  parts  of  the  answer,  and  sets  up  a 
condUloud  sales  contract  for  the  purchase 
of  the  truck,  the  title  of  which  was  to  remain 
In  tiie  plaintiff  untn  all  of  the  payments 
had  been  made.  As  to  ttie  $283  note,  the  re- 
ply avers  In  substance  that  i£  was  tot  mimej 
loaned  by  the  plaintiff  to  the  defendant  and 
had  nothing  to  do  with  the  transacU<m  con- 
cerabu;  the  sale  of  the  tmck.  As  a  waiver 
of  defenses  afmlnst  the  note,  It  Is  averred  In 
effect  that  the  defendant  took  the  tmck, 
<]{»aated  It,  and  paid  two  Installments  oa  the 
purchase  price,  with  full  knowledge  of  tiie 
allied  defects  in  the  truck.  A  Jury  trial 
resulted  In  a  verdict  and  a  consequent  judg^ 
ment  In  favor  of  the  defmdant,  for  $475, 
and  the  plaintiff  appeals. 

Will  H.  Masters,  of  Portland^  for  appellant. 
Coster  E.  Koss,  of  Sllverton,  for  respondent- 

BirRNSrrr,  C  J.  (after  stating  the  facts 
as  abov^.  [1]  It  Is  ctmtended  that  the  court 


changed  the  transcript  of  testimony  bo  as 
to  render  futile  the  motion  of  the  plaintiff  to 
require  the  d^endant  to  elect  whether  he 
was  defending  on  the  ground  of  fraud  or 
breach  of  warranty.  The  bill  of  exceptions 
appearing  in  the  record  la  to  the  effect  that 
after  the  Jury  was  impaneled,  the  attorney 
for  plaintiff  moved  that  the  defendant  state 
upon  what  theory  he  elected  to  proceed,  and 
that  the  attorney  tor  the  defendant  said,  "This 
will  be  on  the  basis  of  a  defense  at  Law  of 
fraud  and  deceit  and  breach  of  warranty."  No 
ruling  of  the  court  was  called  for,  and  none 
was  mad&  The  contention  Is  that  the  court 
was  In  error  In  permitting  the  bill  of  excep* 
tlona  to  show  that  the  words  "and  breach  of 
warranty"  were  used  In  the  statement  of  the 
defendant's  counseL  A  procedure  Is  set  down 
In  section  170,  Or.  L,,  for  settling  a  bill  of 
exceptions  in  case  the  Judge  and  counsel  do 
not  agree  as  to  the  leglUmate  contents  there- 
of, involving  the  calling  of  disinterested  per- 
sons to  make  oath  as  to  what  actually  occur- 
red, eta  Nothing  of  the  kind  appears  In  the 
record  here,  and  hence  we  must  be  bound  by 
the  bill  of  exceptions  as  sent  up.  Under  the 
circumstances  it  imports  absolute  veflty. 
The  result  Is  that  the  matter  is  to  be  deter- 
mined here  as  to  whether  fraud  was  perpe- 
trated, and  as  to  whether  there  was  a  breach 
of  warranty  concerning  the  quality  ot  the 
machine. 

[2,  3j  It  Is  urged  In  the  brief  for  the  plain- 
tiff that,  "appellant  [defendant]  cannot  Join 
a  cause  of  action  .ex  delicto  with  a  cause  of 
actltHi  ex  contractu,  because  they  are  incon- 
sistent," citing  authorities.  A  fair  sample  of 
these  precedmta  la  Mlllw  v.  Hlrsehberg,  2T 
Or.  522,  40  Pac.  60G.  The  doctrine  of  that 
case  Is,  that  one  cannot  allege  a  tort  and 
prove  a  mere  breacb  of  contraeL  The  que»- 
tion  of  misjoinder  was  not  discussed.  The 
other  precedents  dted  mxAet  that  point  are 
substanfciaUy  to  the  same  effect.  Practically, 
the  defendant  relies  upon  both  fraud  and 
breach  of  warranter.  It  may  well  be  said 
that  a  plaintiff  cannot  Join  tort  and  con- 
tract In  the  same  action.  The  defendant, 
however,  under  the  provision  of  section  73, 
Or.  L,,  may  Interpose  as  a  defense  "a  state- 
ment of  any  new  matter  constituting  a  de- 
fense or  counterclaim,  In  ordinary  and  con- 
cise language,  without  repetition."  Also,  he 
''may  set  forth  by  answer  as  many  counter- 
claims as  he  may  have,"  Or.  L.  |  74.  Of 
course,  these  different  counterclaims  must  be 
consistent  one  with  the  other.  They  cannot 
be  contradictory  of  each  other.  If  It  Is  pos- 
sible, however,  for  both  to  be  true,  they  both 
may  t>e  set  up  in  defense. 

[4,  t]  Section  74  defines  counterclaims, 
and  requires  that  the  defenses  shall  be  sep- 
arately stated.  The  defenses  of  fraud  and 
breach  of  warranty  are  not  necessarily  in- 
conaistent  with  each  other.  In  the  present 
Instance  they  nre  not  separately  stated,  but 
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no  attack  was  made  on  Uie  pleadings  tot 
that  fault,  and  taenoe  under  section  8S,  Or. 
Li  we  most  Uberall7  amstrue  the  allega- 
tlnis  ot  the  answ».  The  fault  that  they 
wore  not  separately  stated  ms  not  Called  to 
the  iattaitlon  of  -  the  conrt  Vtvea  coooedinff 
that  the  defendant  In  urging  his  connter- 
dalm  Is  In  a  sense  a  plaintiff,  and  that  his 
answers  are  demnrrable  because  he  has  not 
separate^  stated  them,  that  defect  has  been 
walred  not  demnrrbig  to  tbB  new  mattw 
In  the  answer. 

[I]  Ammg  grounds  of  demuim'  spedfled 
In  section  68,  Or.  U,  one  Is  "that  several 
causes  of  actltm  have  been  improperlr  unit- 
ed;" and  under  section  72  It  Is  said: 

"If  DO  obJectioD  be  taken,  either  by  demur- 
rer, or  oBBwer,  the  defendant  shall  be  deemed 
to  hare  waived  the  same,  excepting  only  the  ob- 
jection to  the  inriidicUon  of  tiie  court,  and  the 
objection  that  the  complaint  does  not  sti^ 
facts  BufiScicnt  to  constitute  a  cause  of  ection.** 

These  two  counterclaims,  therefore,  al- 
though mingled  In  statement  were  properly 
before  the  court  for  consideration. 

The  d^endant  contends  that  be  Informed 
the  plaintiff  of  the  purpose  for  which  the 
truck  was  to  be  used,  and  that  the  plaintiff 
represented  to  Urn  that  it  was  fit  for  that 
purposa  It  Is  argued  on  behalf  of  the  plain- 
tiff that— 

"Tbere  ia  no  Implied  warrantr  that  an  artide 
will  answer  the  purpose  for  whidt  it  is  intend- 
ed to  be  used,  If  an  order  Is  given  for  a  spe- 
dfic  artide  of  a  known  and  recognised  kind 
and  description.** 

Amoi^;  the  precedents  <dted  In  sDppiwt  of 
fliat  propmltloa  is  Ooulds  t.  Bn^lvy,  ^ 
Hinn.  109,  43  N.  W.  834,  e  I«.  B.  A.  302. 
That  ,  case  InTolved  a  weU-tXHrlng  appliance. 
Tbere  was  iu>  oomidalnt  about  the  constmo- 
tlon  of  the  machine  and  it  seems  that  It 
answered  in  erray  particular  the  description 
of  it  given  by  tb»  seller,  ^nie  rule  stated  in 
1  Parsons  Ml  Oontracts,  OBfi,  was  cited  ap- 
provingly In  the  <^)lni<»,  thus: 

"If  a  thing  be  ordered  ot  a  manofactnrer  for 
a  spedal  purpose,  and  it  be  supplied  and  sold 
for  that  purpose,  there  is  an  implied  warranty 
that  It  is  fit  for  that  purpose.  ORiis  prindple 
*  *  *  must  be  limited  to  the  cases  where  a 
thing  Is  ordered  for  a  special  purpose,  and  not 
applied  to  those  where  a  spedal  thing  is  or- 
dered, thoi^h  this  be  intended  for  a  spedal 
purpose." 

[7]  In  that  case  the  defendant  contracted 
for  an  auger  to  bore  wells,  and  got  such  an 
auger.  Here,  however.  In  this  case  there  la 
evidence  to  the  effect  that  the  ordinary  pur- 
pose f<H-  which  the  truck  was  to  be  used  was 
hauling  freight,  and  that,  owing  to  defects 
in  its  coDotruction.  such  as  breakage  of  the 
frame  and  defective  radiator.  It  would  not 
perform  what  was  reasonably  required  of  it 


There  Is  eaou^  in  the  testimony  imder  the 
allegation  of  breach  ot  warranty  to  go  to  the 
jui7  <m  the  prqjKMdtloa  that  the  truck  was 
not  reasonably  fit  tot  the  purpose  toe  irtilch 
It  was  designed  and  purchased.  It  ia  true 
that  if  a  man  contracts  for  a  qiade  ai^  gets 
a  qpade^  he  is  bound  to  pay  for  It,  alChoog^ 
he  Intuded  to  use  the  ^ade  tor  ^reading 
paint  But  for  all  this,  it  must  be  at  least 
an  ordinary  useful  q>ad&  If  the  defend- 
ant contracted  for  a  truck  reasonably'  snlta-* 
ble  for  a  certain  use  explained  to  13ie  plalur 
tiff  at  the  tfme^  he  was  entitled  to  that  anal- 
ity  at  truck. 

[8]  If  one  is  Induced  by  ftaud  to  enter  in- 
to a  contract  for  the  pnrdiaae  ot  an  artide^ 
on  discovery  of  the  fraud  then  are  two 
methods  ot  procedure  <^>en  to  him:  Oi  He 
may  promptly  return  the  property  on  mdi 
discovery,  resdnd  the  contract,  and  sue  for 
what  he  has  paid;  w  he  may  keep  the 
propeirty  and  recoup  Cor  the  damages  he 
has  sustained,  whoi  sued  for  the  punAiase 
prlc&  Bcott  T.  Walton,  82  Or.  400^  62  Pac 
180. 

[9]  If  the  property  has  bem  warranted 
to  him  either  ezpresafy  or  Impliedly  to  be 
possessed  of  certain  qualttiea  which  It  does 
not  have,  he  can  bring  an  actitm  tor  breach 
of  warranty,  cff  set  up  his  countendaim  bas- 
ed <m  that  t»%acfa,  wh^  sued  tar  the  pur- 
chase prices  because  It  grows  out_ot  the  same 
transaction.  This  Is  the  positlfm  of  the  de- 
fendant hwe.  Be  seeks  to  recover  damaged 
for  the  fraud  in  the  difference  In  value  of 
the  machine  as  represented  and  what  it  ac- 
tually was  worth,  as  well  as  for  breach  of 
the  implied  warranty  of  fltness.  There  is 
evidence  to  go  to  the  Jury  on  both  the  tort 
and  the  breach  of  warranty,  both  of  which 
are  legitimate  counterclaims  in  this  action. 

[II,  11]  The  plaintiff  contends  In  his  brief 
that  the  defendant  has  waived  his  right  to 
rescind  by  making  payments  after  knowl- 
edge ot  the  alleged  fraud  and  unfitness  of 
the  truck;  but  the  answ^  Is  based  upon  the 
theory  of  recouping  for  damages,  and  not 
upon  rescission.  There  Is  no  averment  of 
demand  for,  or  notice  of,  rescission.  The 
same  may  be  said  as  to  the  point  made  by 
the  plaintiff  that  the  measure  of  damages 
on  rescission  is  the  amount  of  purdiase 
price  paid.  In  additltm  to  that,  on  this  CMt- 
t^tiou  the  plaintiff  is  in  no  positlm  to 
complain,  for  the  verdict  was  for  only  $475, 
while  It  is  conceded  that  much  more  was 
paid  on  the  contract  pricow  The  case  framed 
by  the  pleadings  Is  one  in  which  the  defend- 
ant, on  being  sued  for  a  note  given  aa  part 
of  the  purchase  price  of  the  truck,  haa  kept 
the  machine  and  has  counterdalmed  tot 
damages  growing  out  of  the  transactiML 

Hie  judgment  Is  affirmed. 

McBBIDB^  BEAN,  and  HABBI3,  JJ.,  eon- 
cur. 
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(Snpreme  Court  of  Oregoo.    Oct  19,  lOZL) 

Waters  and  water  oovrses'  ®=^l58i/2(2)— EvI- 
denea  sustained  flDding  tlyit  lost  contract 
reserved  right  to  overflow  land  conveyed. 

In  a  suit,  to  restrain  interference  with  the 
tight  to  overflow,  landa  to  obtain  a  snfficient 
height  of  water  -in  a  milldam,  and  for  reforma- 
tiOQ  of  deeds  to  auch  lands,  evidence  held  to 
sastain  a  finding  that  the  contract  under  whicb 
the  deeds  were  made,  and  which  could  not  be 
found,  reserved  the  right  to  the  use  of  the 
miUp(»id  and  to  overflow  the  land  conveyed. 

Department  1. 

Appeal  from  Gircnlt  Court,  TUlamook 

County;  Geo.  B.  Ba^ey,  Judge. 

Suit  by  Catherine  A.  Long  and  another 
against  Lee  J.  Tittle  and  others,  for  an  In- 
junction and  to  reform  certain  deed&  De- 
cree for  plalutiffB,  and  defendants  appeaL 
Modified  and  remanded,  with  directions. 

This  la  a  snit  brou^t  by  Catherine  A. 
Long  and  A.  O.  Beals  against  Lee  J.  Tittle 
and  Ilia  wife^  Jeaale  Tittle,  A.  H.  Hare,  and 
John  SimmoDS,  for  the  purpose  of  restrain- 
ing tfae  defendants  £rom  interfering  wltb  an 
alleged  idcSit  to  overflow  a  sawmill  pond, 
and  tat  the  farther  purpose  of  reforming 
two  certain  deeds.  One  of  the  i^ntlffs, 
wUle  operating  a  sawmill,  caused  the  waters 
tak  tbe  mlUpood  to  oroiflow  npoit  land  own* 
ed  by  one  of  tbe  deCendanta.  Slmmona  tore 
out  a  portion  of  the  dam  wbldi  held  ttie 
water  In  the  pond  and  caused  the  overflow. 
The  plaintiffa  elatmed,  but  the  defendants 
deaded,  that  the-  owner  of.Uie  mlU  Is,  by 
force  of  a  cwtaln  written  contract  executed 
»  January  2S,  1AL7,  by  GaUierine  A.  Long 
and  Lee  J.  Tittle^  entitled  to  overflow  land 
to  wblOi  Tittle  holds  the  legal  title  and  in 
wbldi  Kmmoia  has  on  Interest  Tlie  dis- 
pnte  over  the  aaawted  zl^t  of  overflow 
bron^t  about  fills  salt  In  whldi  ttie  plain- 
till^  oa  the  me  aide,  are  seeking  (1)  to  m- 
jtAa  Uie  detaodanta  from  Interfering  with 
die  plataitUEs  In  flw  exerdae  of  the  alleged 
right  to  overflow,  and  0!)  to  reform  two 
deeds,  and  Ow  defiendanta,  on  tbe  othor  side, 
are  praying  for  equitable  relief.  A  trial  re- 
Bidted  in  a  decree  for  the  pinlnHffa.  The  de- 
foidanta  ai^ealed. 

The  plalntUt  Beals  purchased  the  sawmill 
tnm  Oatherine  A.  Long,  and  now  owns  it 
Lee  J.  TltUe  baa  the  legal  tlOe  to  the  land 
which  has  been  overflowed,  John  Simmons 
verbally  agreed  to  parctaaae  this  land  from 
TltU^  and  Simmons  has  resided  upon  and 
made  im^vementa  oa  tbia  HHremlsai,  and  at 
flie  time  ot  tfae  trial  Hare  held  a  mortage  oa 
the  overflowed  land. 

Webster  Holmes  and  T.  H.  Goyne,  both  «f 
TUlamocdt,  tor  appellant^. 
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H.  T.  Botts  and  George  P.  Wtoslow,  both 
ta  Tillamook  (Johnson  &  Handley,  of  Tilla- 
mook, on  Qie  brief),  ttx  respondenta 


HABRIS,  J.  (after  stating  the  facts  as 
above).  The  facts  presented  by  this  suit 
are  somewhat  complicated.  There  are  two 
tracts  of  land  which  must  be  kept  In  mind; 
one  is  the  N.  W.  %  of  section  31  In  a  c&r- 
taln  township  in  Tillamook  county,  and  the 
other  Is  the  S.  W.  %  ot  the  same  section. 
For  c<mvenlence  tbe  line  which  marks  tfie 
south  boundary  of  Che  N.  W.  ^  and  the 
north  boundary  of  the  S.  W.  %  will  be 
designated  the  divMm  Una  Tbe  sawmill 
atands  on  the  8.  W.  Tittle  holds  the 
legal  title  to  the  N.  W.  and  Simmcms  re- 
sides upon  it  under  a  Tert>al  agreemmt  to 
pnnihase.  Tbe  Improvements  made  by  Sim- 
mons are  valued  at  about  $800.  The  saw- 
miU  Is  locaMd  abont  860  feet  sonth  of  the 
division  lin&  On  the  north  side  of  the  mill 
and  next  to  It  Is  an  artlflcial  pond,  whlidi 
was  constmcted  by  excavating  and  diking. 
According  to  one  witness,  "Oie  main  pond 
is  In  a  pretty  near  rectangular  or  drcolar 
shape."  Measured  from  the  west  to  the 
east  aide,  the  *'maln  pond*^  Is  about  800 
feet  vide.  A  creA  rnnidiv  throu^  the  N. 
W.  ^  supplies  water  for  tbe  pond.  The 
aeek  entera  the  V.  W.  %  and  runs  In  a 
southerly  direction  towards  the  mill.  When 
the  sawmill  waa  ^ected,  this  cre^  ran  In 
a  aouttierly  direction  until  It  reached  a 
point  somewhere  between  ISO  and  600  feet 
north  of  the  division  line,  and  at  that  point 
the  cre^  turned  towards  the  east  TSie 
water  was  carried  to  the  millpond  by  con- 
structing a  dam  at  ttie  point  where  Qie  creek 
turned  towards  the  east  and  by  dlg^ng  a 
ditcb  from  that  point  to  the  millpond.  10  la 
arompiiate  here  to  say  that  some  ot  the  wit- 
nesses differed  widely  In  their  estimates  of 
distances,  and,  too,  some  ot  the  witnesses 
used  the  words  "here"  and  "there"  when 
pointing  to  a  rough  sketch  used  at  the  trial — 
words  which  fail  to  inform  a  reader  of  the 
paper  record.  However,  it  is  not  necessary 
to  attempt  to  reconcile  these  differences,  for 
the  reason  that  a  statement  of  the  approxi- 
mate distances  will  suffice. 

The  creek  aa  It  now  runs  la  only  about 
4  feet  in  width  until  it  reaches  a  point  about 
300  feiet  north  of  the  division  line,  and  at  this 
;  point  the  creek  widens  to  about  8  or  10  feet, 
and  continues  to  widen  until  It  reaches  a 
width  of  about  26  or  30  feet,  which  width 
is  maintained  until  the  "main  pond"  is  reach- 
ed. This  widened  iMrtlon  is  referred  to  as 
the  "<^nneL"  The  situation,  then,  is 
such  that  the  water  runs  through  the  creek, 
passes  through  the  "channel,"  and  Anally 
empties  into  the  "main  pond,"  or  that  pert 
of  the  pond  which  one  of  the  witnesses  de- 
scribed as  being  "in  a  i«etty  near  rectangu- 
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lar  or  circular  shape."  The  whole  of  the 
"main  pond"  Is  on  the  S.  W.  ^.  The  mouth 
of  the  "chaimel"  is  about  85  feet  south  of 
the  dlTisioQ  line;  so  that,  with  the  exception 
of  about  3S  feet  of  Its  length,  the  "cliannel" 
ia  nithin  the  N.  W.  A  dike  or  embank- 
ment  and  "dams"  are  maintained  along  the 
east  side  of  the  "channel"  and  creek  for  a 
considerable  distance  north  of  the  divlsicHi 
Uue.  This  embankment  and  these  dams  vary 
in  height  One  witness  stated  that  "for 
about  150  feet  beyond  the  division  line"  the 
top  of  the  dike  was  3  feet  "above  the  level 
of  the  surrounding  soil."  Parallel  with  the 
"channel"  and  creek  and  on  the  west  are 
some  hills.  It  is  difficult  to  learn  from  the 
record  even  the  approximate  distance  be- 
tween the  foot  of  these  hills  and  the  creek 
and  "channel,"  but  we  infer  that  It  Is  about 
200  feet  We  also  Infer  from  the  record 
that  the  dike  or  embankment  and  dams  on 
the  east  side  of  the  creek  and  "channel"  are 
raised  higher  than  the  west  side  of  the 
creek  and  "channel/'  and  that  therefore, 
when  tile  water  is  permitted  to  reach  a  cer- 
tain h^gbt  iu  Che  pond,  it  begins  to  back  up, 
and  as  the  snrface  of  the  water  rises  in  the 
pond  the  water  continues  to  bad£  up  in  the 
"channel"  and  creek,  until  It  pours  over  the 
west  side  of  the  "channel"  and  creek,  and 
^reads  out  towards  the  billa,  and  overflows 
the  land  between  the  foot  of  the  hills  and 
the  "channel"  and  creek. 

The  sawmill  was  built  In  1900,  and  at  the 
same  time  the  miUpond  was  constructed,  the 
ditch  was  dug,  the  dam  was  put  in,  and  the 
water  of  the  creek  was  diverted  to  the  mlU- 
poud.  The  mill  was  operated  by  dlftereat 
pffiwns  until  1909,  when  Frank  Long  ac- 
quired it  On  June  6*  1014,  the  defttidant 
Lee  J.  Tittle  purebased  a  half  Interest  in  tiie 
SRwmill,  and  Long  and  Tittle  operated  the 
mill  as  partners  until  Long's  death.  On  Jan- 
uary li,  1»17,  hoag  died;  and  oa  January 
26  th  following  Tittle  and  Catherine  A.  Long, 
the  widow  <^  mnk  Lang,  deceased,  mtered 
Into  a  written  contract.  It  is  not  entir^ 
clear  whether  the  contract  was  executed  In 
unipUcate  or  In  duplicate^  If  tbwe  was 
only  one  writing,  it  was  lost;  and  If  there 
were  two  writings,  both  were  lost  The  plain- 
tiffs have  at  all  times  contended  that  the 
written  contract  contained  a  provision  giv- 
ing to  Mrs.  Long  and  her  assigns  the  right 
to  overflow  the  N.  W.  %  when  operating 
the  sawmill;  the  defendants  have  at  all 
times  insisted  that,  although  the  contract 
permitted  the  owner  of  the  sawmill  to  back 
up  the  water  in  the  channel  and  creek,  the 
contract  did  not  permit  the  owner  of  the 
mill  to  back  up  the  water  until  it  overflowed 
the  N.  W.  ^ and  hence  the  efforts  of  the 
litigants  were  In  a  large  measure  devoted 
to  au  attempt  to  establish  the  contents  of 
the  lost  written  contract 

In  order  to  understand  the  reasons  in- 
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dudng  the  execution  of  the  contract  and  the 
drcumstances  attending  the  negotiations  pre- 
ceding the  contract  it  is  necessary  to  nar- 
rate some  additional  facts.  The  sawmill 
and  "main  i>ond"  are  upon  leased  ground. 
The  8.  W.  ^ ,  has  not  been  owned  by  the 
owners  of  the  sawmill.  Tittle  extracted  to 
pay  Long  $6,000  for  a  one-half  interest  In 
the  mill,  but  at  the  time  of  entering  Into  the 
partnership  he  paid  only  $750.  Althougb 
Tittle  may  have  been  entitled  to  some  cred- 
its, it  is  conceded  that  on  January  25,  191T, 
he  had  not  yet  paid  ttie  balance  of  the  pur- 
chase price. 

O.  E.  Dennis  owned  the  N.  W.  ^  in  1900. 
when  the  sawmill  was  erected.  On  Nov^- 
ber  3,  1900.  Dennis  leased  the  N.  W.  H  to 
the  owners  of  the  mill  for  a  period  of  10 
years  for  a  stipulated  annual  rental,  whidi 
for  each  of  the  last  6  years  of  that  period 
was  fixed  at  $100.  Upon  the  expiration 
of  the  10-year  period  the  owner  or  owners 
of  the  mill  rented  from  year  to  year,  and 
paid  $100  to  Dennis  each  year,  little  knew 
in  1914,  when  he  purchased  an  int^«st  in 
the  mill,  that  Long  hod  been  paying  rent  to 
Dennis.  In  1915  Long  and  Uttie  purdias- 
ed  the  N,  W.  %  from  Domis  and  incumber- 
ed the  land  with  a  pnrcbase  moitey  mastgMg» 
for  12^2601  No  paymenCB  were  made  <m  this 
mortgage  prior  to  Long's  death.  At.  ai»iie 
time  during  the  extataace  of  the  partner- 
ship, the  sawmill  was  dertroyed  by  flre^  wllli 
no  Inauranca  The  mill,  howerer,  had  been 
partially  reconstructed  before  January  25, 
1017.  The  boofcs  of  the  partnwsh^  were  In 
confusion  and  difficult  to  understand.  Hie 
partnership  owed  many  creditors.  The  deb- 
its exceeded  the  credlta  There  was  no  cash 
on  hand.  Apparmtly  there  were  no  "Uve^ 
assets  at  all,  except  the  sawmill.  In  this 
situation  Seals  and  Gtmnle  Dye  entmed  In- 
to n^ottatioDa  for  a  lease  upm  the  sawmilL 

Mrs.  Long,  Beals,  Dye,  Tittle^  and  Frank 
Long.  Jr.,  met  on  January  25,  l&ll,  at  the  of- 
fice of  8.  9.  Johnson,  who  was  acttng  aa  Ifc*. 
Long's  attorney,  and  then  and  thoe  Hra. 
Long  and  Tittle  entered  Into  a  writtm  oim- 
taact  It  is  conceded  that  Tittle  agreed  to 
transfer  to  Mrs.  Long  all  Ma  interest  In  all 
the  partnership  property  exc^  the  N.  W. 

and  that  Mrs.  Long  obligated  hers^  to 
cause  to  be  cwiveyed  to  Tittle,  subject  to  the 
Dennis  mortgMie,  all  the  Interest  which  her 
husband  had  in  the  N.  W.  %  at  the  time  of 
bis  death,  except  certain  rights  reserved  to 
her  in  the  written  contract  Tittle  assigned 
the  partnership  accounts  to  Mrs.  Long,  but 
she  agreed  to  pay  the  partnership  dd>tB. 
We  also  understand  that  Tittle  was  re* 
Ueved  from  any  obligation  to  pay  the  bal- 
ance due  on  his  contract  made  wltti  Long, 
the  deceased,  on  June  6,  1914.  The  parties 
do  not  agree  upon  the  extent  of  the  reserva- 
tion expressed  In  the  contract,  and  this  dis- 
agreement iB  the  cause  ot  this  lawsuit.  It  Is 
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admitted  by  all  parties  that  the  contract  re- 
served tbe  riirbt  to  construct  a  loRglng  roaa 
orer  tbe  N.  W.  altboagfa  the  parties  dis- 
agree as  to  the  place  where  the  road  was  to 
be  located.  Tittle  bsts  that  the  logging  road 
was  to  he  built  on  the  west  side  ^i^  tbe  creek 
and  as  near  as  possible  to  It.  Mrs.  Long  says 
that  It  was  to  be  located  as  near  the  foot  of 
the  bill  as  practicable.  In  this  particnlar 
tbe  trial  conrt  found  In  fSavor  of  tbe  conten- 
tion of  Mrs.  Long,  and  decreed  Oat  the  right 
of  way  for  logging  puiposee  be  confined  to 
a  locatloD  on  the  west  side  of  the  creek  "fol< 
lowing  tbe  foot  of  the  hill  thereon."  We 
approTe  this  Boding  of  the  trial  court. 

Tittle  claims  that  the  contract  did  not 
serve  to  Mrs.  Long  the  right  to  overflow  any 
land  In  the  N.  W.  ^  west  of  the  cre^  He 
teatifled  that  the  question  of  overflow  was 
discussed  at  length;  that  It  was  not  neces- 
sary to  overflow  any  of  the  N.  W.  that 
he  Onnny  oonvlnced  Mrs.  Long  and  Beals 
that  It  was  not  neceaniy  to  overflow  the  N. 
W.  and  tiiat,  employing  Tittle's  lan- 
goagek  *if  I  leoieniber  It,"  the  contract  oon- 
talned  an  erpreas  prorislan  "that  tbey 
sbonld  not  oimflow  the  land." 

The  plain  tUfs  allege  that  the  am  tract  pro- 
vided thal^ 

'There  sbonld  be  reserved  in  the  eonveyance 
of  said  property  to  said  Tittle,  as  appurtenant 
to  said  mill,  all  of  the  rights  of  way  for  lop 
ffaig  KBd  mfll  pnrpoaea  then  extsttog  over  and 
open  wdd  land  (or  the  purpose  of  operating 
said  mill,  and  includinc  the  right  to  extend  said 
pond  over  and  upon  said  land,  and  to  use  said 
pond  and  to  overflow  said  laud  from  said  pond 
in  each  ose  thereof  as  the  owner  of  said  mill 
might  find  convenient  in  the  ffperadon  thereof." 

court  found  from  the  evidence  that 
tbe  contract  reserved  to  Mrs.  Long  tbe  right — 

"for  herself  individually,  and  for  the  estate  of 
her  deceased  liusband,  to  mslie  use  of  said 
northwest  quarter  so  far  as  ahould  be  found 
necesaary  or  eoovenient  in  the  ordinary  opera- 
tioB  of  aaid  sawmill,  ud  that  there  ahoold  be 
reserved  In  the  drnveyanee  of  aaid  property 
to  said  Tittle,  as  appurtenant  to  said  mill,  all 
of  the  rights  of  way  for  logging  and  mill  pur- 
poses then  existing  over  and  upon  said  land 
for  the  purpose  of  operating  aaid  mill,  includiag 
tbe  right  to  extend  said  pond  over  and  upon 
■aid  land,  and  to  use  said  pond  and  to  overflow 
said  land  from  said  pond  In  soeb  use  thereof 
as  the  owner  of  said  mill  might  find  eonvenluit 
in  the  ordinary  operation  thereoL" 

Pursuant  to  the  contract.  Tittle  executed 
and  delivered  a  conveyance  to  Mrs.  Long  on 
January  25,  1017.  There  were  two  Ddnor 
grandchildren  and  there  were  also  some 
adult  heirs.  The  contract  contemplated  that 
Mrs.  Long  would  acquire  the  interests  of 
the  adult  heirs  and  then  convey  to  Tittle  all 
her  Interest,  and  appropriate  steps  would  be 
taken  to  bring  about  a  guardian's  sale  of  the 
Intereets  of  the  two  minora.  Time  wae  m- 
quired  Ibr  obtaining  the  Intereats  of  Che 
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adult  heirs  and  for  bringing  about  a  sale  of 
the  Interests  of  the  minor  heirs.  Apparent- 
ly tbe  parties  did  not  think  It  would  be  nec- 
essary to  cause  a  sale  to  be  made  by  the  le- 
gal representative  of  the  estate  of  the  de- 
ceased, but  It  subsequently  appeared  to  be 
necessary;  and  accordingly  Mra.  Long,  who 
bad  been  appointed  administratrix  of  the  es- 
tate of  her  deceased  husband,  petitioned  for 
an  order  to  sell  the  estate's  Interest  In  the 
N.  W.  and  afterwards  It  wu  sold  by  the 
administratrix  to  Tlttlew 

On  December  10,  1917,  Mrs.  Long,  as  guar- 
dian of  tbe  minors,  executed  a  dped  coov^- 
Ing  to  John  Simmons  the  interest  of  the  two 
minors.  On  December  17,  1917,  Mrs.  Long 
quitclaimed  to  Tittle.  On  March  SO.  1918, 
Mra.  Long,  as  administratrix,  oc»veyed  to 
Tittle.  It  wlU  be  observed  that  the  guard- 
ian conveyed  to  the  deftodant  John  Sim- 
moaa.  It  is  conceded  that  the  guardian  In 
truth  aold  to  IMttle,  and  so  reported  to  tbe 
county  court.  The  execution  of  this  deed  to 
Simmons,  Instead  of  to  Tittle,  was  probably 
due  to  tbe  fact  that  soon  after  January  25, 
1917,  Simmons  verbaUy  agreed  to  purchase 
tbe  N.  W.  \k  from  Tittle,  and  In  April.  1917, 
Simmons  took  possession  and  thereafter  re- 
mained in  poupsslon  coatlnuously. 

We  may  now  ivoceed  to  eliminate  the  de- 
f»idant8  Simmons  and  Hare  u  litigants.  At 
some  time  prior  to  October  21. 1918,  Simmons 
anitdalmed  to  Tittle.  Tittle  bad  reduced 
Uie  Dennia  mortgage  to  91|C0(K  and  on  Octo- 
ber 21. 1918,  Tittle  paid  the  Dennis  mortgage 
by'  borrowlnK  $1,009  from  Uie  First  NatloBr 
al  Bank  of  TlUamook,  and  be  (ben  gave  s 
mortgage  on  the  N.  W.  U  to  secure  the  bank. 
Subsequently  Che  bank  sold  and  assigned  the 
mortgage  to  Hare.  When  Blmmons  took 
possession  of  the  N.  W.  H  the  legal  title  was 
held  by  Tittle  and  the  heirs  of  Frank  Long, 
deceased,  subject,  of  course,  to  tbe  right  of 
creditors  of  the  partnership.  Simmons  made 
a  verbal  contract  with  Tittle,  and  at  that 
time  the  latter  owned  an  undivided  half  In- 
terest in  the  land.  It  must  be  remembered 
that  deeds  were  not  delivered  to  Tittle  un- 
til tbe  following  December,  or  several  months 
after  Slmmona  took  possession  under  bis  ver- 
bal agreement.  Simmons  knew  that  the 
partnership  owned  tbe  mill  and  tbe  N.  W.  ^. 
When  Mrs.  Long  executed  her  deed  In  Decem- 
ber, 1917,  It  contained  language  which  no- 
tlfled  all  persons  of  a  reservation;  and  so 
did  tbe  deed  given  by  her  as  administratrix 
on  March  30,  1918.  Simmons  has  not  evoi 
yet  paid  a  dollar  on  tbe  purchase  prices  al- 
though he  has  made  Improvemoits  worth 
about  $800.  While  there  Is  no  evidence  that 
Sitnmons  saw  or  read  the  written  contract, 
It  Is  fair  to  suppose  that  his  son-in-law.  Tit- 
tle, told  him  that  a  contract  had  been  made 
with  Mrs.  Long  for  the  purchase  of  the  prem- 
ises. In  the  circnmstances  disclosed  1^  the 
leoord.  it  a  right  to  orexHow  can  be  asswted 
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as  against  Tlttie,  the  same  rl^t  can  be  as- 
serted as  against  Simmons,  for  tbe  rlgbt  of 
tbe  latter  la  no  greater  than  that  of  the 
former. 

The  record  shows  that  on  Mardi  27,  1020, 
after  the  trial  In  the  drcait  court,  Hare  sat- 
Iflfled  the  mortgage  glvra  by  Tittle,  and 
hence  Hare  Is  no  longer  Interested  in  the 
controversy.  Having  det^mlned  that  Sim- 
mons does  not  possess  any  rights  In  exeesB  of 
those  acquired  by  Tittle,  and  that  Hare  no 
longer  has  any  interest  in  the  N.  W.  we 
may  again  turn  oar  attention  to  the  Inqoiry: 
What  did  the  contract  between  Tittle  and 
Mrs.  Long  reserve  to  the  latter? 

It  is  conceded  that  the  contract  contain- 
ed some  reserratlon.  The  contract,  the  pa- 
pers filed  In  the  probate  court  In  connection 
with  the  sale  by  the  administratrix  and  the 
orders  made  by  that  court,  the  deed  given 
by  the  administratrix,  and  the  deed  ncade 
by  Mrs.  Long  in  ber  Indlvldoal  capacity 
were  all  prepared  by  ttie  same  attorn^.  So 
far  as  tiie  reservation  Is  concemed,  the 
language  In  the  administratrix's  deed  Is  dif- 
ferent from  that  in  the  Individual  quitdalm 
deed  made  by  Mrs.  Long.  The  language  of 
the  reservation  in  the  administratrix's  deed 
Is  not  as  broad  as  fbund  In  tb»  papers  filed 
in  tbe  ivobate  oonrt,  nw  is  it  as  broad  aa 
the  lamniase  of  the  <wders  made  by  tbaX 
court;  and  yet  it  la  admitted  that  Uw  pro- 
ceedings In  the  probate  court  wen  had  and 
tbe  two  deeds  were  executed  in  an  attenrpt 
to  carry  out  the  provisions  of  fbo  cmtract 
TbB  explanation  of  the  dlffarenoes  to  which 
attrition  has  been  directed  is  foimd  in  the 
taxat  that  the  written  contract  was  not 
available,  and  it  became  neoessaiar  to  de> 
pend  upon  memory  alone  in  the  preparation 
of  the  deeds,  the  papers  filed  In,  and  the  or- 
ders made  1^  the  probate  court 

The  language  of  tbe  reservation  In  the 
quitclaim  deed  made  by  Mrs.  hong  Is: 

"Seserving  the  rights  of  way  for  logi^g  and 
mQl  porpoaes  now  existing  over  and  upon  uid 
land  for  the  purpose  of  operating"  the  mill. 

It  is  here  lmpf>rtant  to  note  that  on  Janu- 
ary 25,  1917,  when  the  contract  was  execut- 
ed, the  right  of  way  for  a  losing  road,  al- 
though admittedly  reserved  In  the  contract, 
bad  not  yet  been  established  or  located  up- 
on the  ground,  and  so  far  as  is  disclosed  by 
the  record  there  was  no  right  of  way  In  use 
"for  If^ging  and  mill  purpoaes,"  the 
creek  and  "channel." 

In  tbe  adnrtnlatratrix's  deed  the  language 
of  the  reservattMi  is  as  follows: 

"Except  the  right  of  way  for  loggti^;  and 
timber  parp08e^  behig  in  eonneetion  and  ap- 
pertaining to"  the  miU. 

The  re8ervatl<m.  It  will  be  noted,  speaks 
of  "the  ngbt  of  way."  tTpcm  turning  to  the 
petition  of  titm  administratrix  for  an  wder 


BIDPOBTSIB  (Or. 

to  seU  the  N.  W.  we  observe  that  it 
speaks  of  "the  right  of  way  for  logging  and 
timber  purposes"  and  "the  right  to  use  the 
pond  thereon  fw  mill  purposes."  The  order 
for  the  issuance  of  a  citation  to  the  heirs 
Qieaks  of  the  right  of  way  and  pmid  In  the 
same  language  as  does  the  petiti<m  for  the 
order  of  sale;  The  dtatlon  to  the  heirs 
gives  notice  tltat  a  petition  has  been  filed 
for  authority  to  sell  the  N.  W.  ^  ''except 
the  right  of  way  for  logging  and  tlmb«-  pur- 
poses" and  "the  right  to  use  the  pond  there- 
on for  mill  purposes."  The  same  language 
Is  found  in  an  order  aKMtntlng  a  guardian 
ad  litem  for  the  minor  grandchlldr^  the 
order  authorizing  the  sale  of  the  real  prop- 
erty, tbe  notice  of  sale  as  published  la  a 
newspaper,  and  fiie  retort  of  tbe  adminis- 
tratrix showing  the  sale  to  Tittle.  The  lan- 
guage which  r^^  to  the  pond  Is  signifi- 
cant It  is  not  to  be  soppoaed  that  the  w<Md 
**pond"  would  have  been  used  unices  Hra. 
Long  had  resa*ved  some  right  In  tbe  pond 
when  she  made  the  ctmtract  with  TlttlCL 
Although  the  trial  did  not  occur  until  Oc- 
tober, 1819«  the  probate  proceedings  f<»r  Oie 
sale  of  the  proporty  were  b^:un  In  Decem- 
ber, 1S17,  or  aJj  about  11  months  after  tibe 
eacotion  of  Oa  contract  No  dlq^  about 
the  language  of  the  contract  arose  unto 
about  June,  1918,  when  Simmons  tore  out 
a  dam  wbldi  Beala  had  recent  huUt;  and, 
consequently,  the  papen  filed  in  the  probate 
court  were  all  filed  before  any  controversy 
aroB& 

When  little  and  Mrs.  Long  made  their 
contract  they  were  contracting  with  refer- 
ence to  a  tawmin,  whidi  had  been  In  opera- 
tion for  nearly  two  decades,  and  had  been 
operated  under  piacticallr  tbe  same  condi- 
tions during  that  entlm  pwiod.  The  miU 
cannot  be  operated  sncoeitfDlly  without  a 
mlUpond.  The  defiendants  aaf  that  the 
"diann^"  Is  "no  part  ot  tbe  pond."  Our 
condnslon  Is  that  the  evidrace  shows  that 
logs  have  been  stored  In  the  "channel,"  that 
the  "channel"  has  been  used  as  a  {Art  of 
the  pond,  and  that  It  la  to  be  deemed  a  part 
of  the  pond. 

Seals  and  Dye  were  Interrated  In  knowing 
whether,  if  they  leased  the  mill,  they  would 
secure  the  pond  rights,  because  th^  knew 
that  the  mill  could  not  be  operated  without 
the  pond,  and  they  also  knew  that  the  pond 
could  not  be  used  unless  the  water  could  be 
backed  up  so  as  to  obtain  a  sufficient  depth 
to  float  logs.  Mrs.  Long  was  to  receive  the 
partnership  assets,  but  she  was  to  take  care 
of  the  partnership  debts.  Mrs.  Ixmg  knew 
that  Beals  and  Dye  would  not  lease  the 
mill  unless  they  could  also  have -the  pond 
rights.  Beals  expressly  stated  when  In 
Johnson's  office  that  he  would  not  couslda  a 
lease  unless  he  could  get  the  pond  rights. 
Whoi  we  view  the  posittons  occupied  by  the 
contracting  partlee  In  coonectlOQ  with  tbe 
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admitted  prorislon  of  the  contract.  It  tifr- 
cornea  manifest  that  then  were  strong  In- 
dncements  for  both  Tittle  and  Mrs.  Long 
to  make  «  contract  which  would  meet  with 
the  approval  of  Seals  and  Dye,  and  it  Is 
likewise  manifest  that  It  la  not  at  all  likely 
that  Seals  and  Dye  would  have  been  satis- 
fled  with  a  contract  which  did  not  reserve  to 
Mrs.  hbng  all  necessary  pond  rights.  It  Is  a 
significant  fact  that  the  evidence  shows  that 
the  contract,  when  signed,  was  satisfactory 
to  Seals,  who  It  appears  conducted  the 
negotiations  for  himself  and  Dye. 

The  evidence  shows  conclusively  that 
Long  and  fats  predecessors  had  so  used  the 
pond  as  to  overflow  the  N.  W.  %.  Mrs. 
Long  testified  that  her  husband  and  Tittle 
bought  the  N.  W.  %  for  the  ptirpose  of 
avoiding  payment  of  rent  for  the  right  of 
overfiow.  Although  contradicted  by  sonfe  of 
the  witnesses  for  the  defendants,  witnesses 
for  the  plaintiffs  testified  that  Long  and 
Tittle  contlnned  to  overfiow  the  N.  W.  % 
after  the  formation  of  the  partoenOdp  and 
dnrbiff  Its  existence;  and  we  think  tbat  the 
dear  weight  of  the  evidence  la  that  the 
partnership  ctHitinued  to  averBsm  the  N.  W. 
14  Just  u  Long  and  his  predeceasors  had 
overflowed  It,  altboogh  tiw  extent  of  fbe 
overflow  may  luiTe  been  at  ttmes  lees  than 
bettore,  due  to  tbe  tect  that  tiie  pond  was 
"ing  out"  twice.  The  trial  court  viewed 
the  premises,  and,  we  inftt;  cmdnded  tmn 
the  evMnce  that  the  orerflowbuT  did  not 
ceese  with  the  formatbrn  of  ttie  partnership; 

The  interested  parties  were  dealing  with  a 
mill  whldi  had  bem  operated  for  17  years; 
Oier  knew  tliere  was  a  creek  and  a  pond; 
fhey  knew  whether  flie  pond  had  overflowed, 
and.  If  so,  how  much;  and  although  the 
written  contract,  if  discovered  and  produc- 
ed, mlgbt  actually  show,  on  the  one  hand,  an 
axpreas  provision  prohibiting  all  overfiow, 
or,  on  the  other  hand,  an  express  provlsloD 
permitting  overflow  without  limit,  we  must 
necessarily  base  our  conclusions  upon  the 
testimony  of  witnesses  who  have  undertaken 
to  tell  of  the  contents  of  the  writing;  and 
after  giving  to  the  evidence  our  most  care- 
ful consideration  we  find  ourselves  unable 
to  reacii  any  other  conclusion  than  that  It 
was  agreed  tbat  Mrs.  Long  should  be  en- 
titled  so  to  use  th^  pond.  If  necessary,  as  to 
overflow  the  land  west  of  the  creek  and 
"<^nnel."  The  written  contract  nfay  have 
used  the  word  "overflow";  or  it  may  have 
employed  the  words  "pond  rights,  with  the 
right  of  overflow";  or  It  may  have  used 
merely  the  words  "pond  rights,"  meaning  by 
those  words  the  right  to  back  up  the  water 
and  to  overflow  In  order  to  secure  enough 
water  to  float  logs  In  the  pond.  Seals  testi- 
fied: 

"Mrs.  Long  was  to  have  the  pond  rights  asd 
the  overflow  rights;**  "the  pond  with  the  priv- 
flete  of  overflowing."    "I  think  it  said  the 
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pond  rights  with  the  privilege  of  overflowing.** 
"That  is  my  recoUection"  that  something  was 
said  abont  "pond  rights  nith  overflowing." 

Bfrs.  Long  testified  that  Tittle  was  to — 

"give  me  the  right  for  a  logging  road  and  the 
right  to  overfiow  the  pond  on  that  property." 
"The  sense  of  It  was  that  he  was  to  give  me 
the  right  of  tbftt  overfiowing."  '1  was  to  have 
tiie  r^t  to  overflow;  that  pond  overflew." 

Harry  Lcmg  read  the  oimtntct^  and  be 
stated  that— 

*lt  was  for  the  pond  right;  It  gave  her  the 
pond  rigbtf  "the  overflow;  the  right  to  bad[ 
the  water  vp  with  this  dam,  fofe  the  pond." 

Connie  Dye  testlfled  thus: 

"I  know  that  Tittle  agreed  than  la  tbe  office 
that  he  would  give  Mrs.  Long  all  ligUs  and 

title  to  the  pond." 

S.  S.  Johnson,  the  attorney  who  prepared 
the  contract,  testlfled  that  according  to  his 
recollection  the  right  to  overflow  was  dis- 
cussed and  agreed  upon,  and  that  the  writ- 
ten contract  reserved  to  BIrs.  Long  the  right 
to  overfiow.  Tittle  stated  Chat,  as  he  ncoL- 
lected  the  contract;  It  contained  an  express 
provistoi  ];ffQhU>itliis  th«  ^overflow  of  the 
land. 

No  witness  corroborated  Tittle,  nnless  it 
can  be  said  that  he  was  corroborated  by 
Frank  Ltnig,  Jr.,  who  In  a  son-ln-Iaw  of  John 
SlnmKms  and  a  son  of  Mrs.  Long.  This  wit- 
ness stated  that  "the  water  was  not  to  be 
raised  In  the  pond  any  hl^er  than  my  fa- 
ther and  Mr.  TltOe  had  raised  It  when  they 
were  logging  there,*'  and  that  at  tiiat  time 
"it  was  not  overflowing  the  iwoperty." 
Frank  Long,  Jr.,  also  testified  that  "there 
was  a  reservation  kept  for  the  pond  right" 

The  overwhelming  preponderance  of  the 
evidence  is  that  the  pond  right  was  reserved 
by  Mrs.  Long.  '  Pond  right  meant  the  .right 
to  use  the  pond,  and  the  right  to  back  the 
water  up  sufBciently  to  float  logs  in  the 
pond.  The  evidence  shows  that  the  interest- 
ed parties  understood  such  to  be  the  mean- 
ing of  the  words  "pond  right."  "Wlhen  the 
parties  talked  about  the  pond  right,  and 
contracted  with  reference  to  the  pond  right, 
they  must  be  deemed  to  have  had  In  mind 
the  pond  right  as  It  had  been  exercised  In 
the  past.  IS  0.  J.  280.  There  la  no  evidence 
warranting  any  other  conclusion.  As  pre- 
viously stated,  it  is  our  condualon  from  the 
evldmce  that  the  partnn^hip  overflowed 
the  N.  W.  %.  When,  therefore,  the  parties 
agreed  tbat  Mrs,  Long  should  have  the  pond 
right,  and  they  failed  to  specify  the  extent 
of  the  right  to  overflow,  they  must  be  deem- 
ed to  have  agreed  that  Mrs.  Long  should 
have  the  right  to  overflow  to  the  extent  that 
such  right  had  been  previously  exercised. 

Seals  and  Dye  leased  the  mill  ^m  Mrs. 
Long  soon  after  the  contract  ct  January  2!^ 
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1917,  and  they  operated  the  mill  under  the 
tease  until  February  9,  1918,  when  Beals 
purchased  the  mill  &om  Mrs.  Lon^.  The 
evidence  Indicates  that  In  1918  Beals  rais- 
ed the  danrs  and  embankment  higher  than 
tbey  had  been  before,  and  that  the  overflow 
was  therefore  greater  than  before.  The  evi- 
dence also  indicates  that  the  process  of 
bringing  logs  Into  the  pond  al^  brings  de- 
bris, which,  as  It  accumulates,  rals^  the 
bed  of  the  pond,  and,  unless  removed,  neces- 
sarily raises  the  surface  of  the  water  high- 
er, with  the  result  Uiat  the  overflow  cor- 
reqioDdliigly  increases.  The  evidence  Indl* 
cates  that  tSsu^k  February,  1918,  debris  has 
accumulated  In  the  pond,  and  that  on  that 
account  It  twcame  necessary  to  back  the  wa- 
ter up  higher  than  It  had  been  before.  The 
parties  must  be  deemed  to  have  agreed  that 
the  pond  should  be  maintained  In  the  future 
as  It  bad  been  maintained  In  tlie  past  It 
appears  from  the  evidence  that  Qie  pond 
was  "dug  out"  twice  during  the  existence  of 
the  partnership.  Tn  a  word,  by  reserving 
ttie  pond  right,  including  the  right  of  over- 
flow, Mrs.  Long  reserved  the  privilege  of  ez- 
erdslng  the  same  rights  that  had  been  pre- 
viously exercised,  and  the  privilege  of  eser- 
clslng  those  riglA|  to  the  same  extent  oa  be- 
fore, but  no  more  than  before. 

The  parties  may  wish  to  have  the  trial 
court  determine  the  exact  extent  of  the 
right  of  overflow,  so  ttutt  It  may  be  marked 
upon  the  ground,  and  thus  avoid  future  con- 
fusion and  controversy;  and  In  order  that 
they  may  do  so  the  cause  will  be  remanded, 
with  directions  to  the  trial  court,  upon  ap- 
plication of  any  interested  party,  to  hear 
evidence  and  determine  the  extent  of  the 
pond  rights,  measuring  those  rights  by  the 
extent  to  which  they  have  been  previously 
used.  As  already  explained,  the  pond  was 
dug  out  twice  during  the  existence  of  the 
partnership.  Manifestly  It'  would  not  be 
fair  to  use  as  a  measure  the  extent  of  the 
overflow  as  It  was  immediately  after  the 
ditch  was  dug  out  Long  operated  the  mill 
alone  from  1909  until  1914,  when  Tittle  be- 
came a  partner.  When  Tittle  purchased,  he 
knew  the  extent  to  which  Long  had  over- 
flowed the  land,  and  so,  too,  did  Mrs.  Long 
Imow  the  extent  of  such  overflow.  What- 
ever, under  ordinary  working  conditions, 
was  the  maximum  of  the  overflow  between 
1909  and  January  2S,  1917,  ought  to  be  tak- 
en as  the  limit  beyond  which  Beals  can- 
not go. 

If  the  administration  of  the  estate  of 
Frank  Long  has  been  closed,  then  there  is 
no  legal  representative  who  can  make  a  cor- 
rected deed ;  and  In  that  event  It  will  be 
appropriate  for  the  trial  court  to  reform  the 
administratrix's  deed,  so  as  to  make  the  res- 
ervation in  the  deed  correspond  with  the  pa- 
pers filed  and  orders  made  in  the  probate 
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court  If  the  estate  has  not  been  dosed, 
appllcatlnn  can  be  made  to  the  probate  court 
for  an  order  authorizing  the  adm^iistratrix 
to  execute  a  corrected  deed.  The  language 
of  the  decree  of  the  trial  court  is  posslt^y 
too  broad,  in  that  It  fails  to  measure  the 
right  of  overflow  as  herein  Indicated.  With 
the  slight  modifications  indicated  in  this 
opinion  the  decree  of  the  trial  court  Is  af- 
firmed; but  the  cause  Is  remanded  to  the 
court  below  for  the  purpose  of  enabling  the 
trial  court,  upon  proper  antllcatifm,  defi- 
nitely to  fix  the  limit  of  the  right  of  over- 
flow, and  also  In  order  that  the  tHal  court 
may  decree  a  reformation  of  the  adminis- 
tratrix's deed  in  the  event  It  la  made  to  ap- 
pear that  the  estate  has  been  cloned.  See 
Smith  7.  Butler,  11  Or.  46,  4  Pac  517 ;  note 
In  11  Ann.  Gas.  85.  Neither  party  shall 
have  costs  In  tills  court 

BTTRNETT,  C  3^  9xA  BIcBEIDB  and 
BEAN,  JJ.,  concur. 


PHEZ  CO.  V.  SALEM  FRUIT  UNION  at  al. 

(Supreme  Court  of  Oregon.    Oct  19,  1921.) 

1.  Contraota  «»I87(I)— Third  parsoa  siay  see 

to  enforce  contract  In  bis  favor. 
Where  two  persona  make  a  contract  for 

the  benefit  of  a  third  party,  he  may  maintain 
a  suit  directly  agaioBt  the  promisor  to  enforce 
the  contract. 

2.  Contracts  4=»I87(  I  )-^atraotfeetwMBOtli. 
ers  held  for  plaintiff's  baseflt  ss«  eiferossblo 

by  him. 

Where  by  the  terms  of  a  contract  betw«ui 
plaintiff  and  a  fruit  company  it  was  boand  to 
deliver  to  plaintiff  berries  grown  by  several  in- 
dependent growers  who  executed  an  agreement 
with  the  company  binding  themselves  to  deliver 
to  plaintiff  and  not  to  the  company  all  the  ber- 
ries frown  on  their  raqiective  lands  for  a 
stipulated  price,  the  grower's  contract  was 
enforceable  by  plaintiff. 

3.  Injunction  •&=»57— Buyer  held  entitled  to  es- 
Join  seller  from  setllng  to  others. 

Where  plaintiff  contracted  with  a  fruit 
company  for  loganberries,  and  certain  growers 
agreed  with  the  company  for  plaintiff's  benefit 
to  deliver  such  berries  directly  to  bin.  plain- 
tiff, if  not  entitled  to  decree  of  specific  perform- 
ance, might  be  aided  hf  injunction  against  sale 
of  f  mlt  to  others. 

4.  Equity  «s»4l-^ariidloUon  set  lost  baeaasa 
relief  asksd  has  bees  raadtra*  aaavallaUa  iqf 

ftefendaats'  acts. 
In  a  salt  1^  a  buyer  to  enjtrfn  seDers  from 
selling  to  others,  the  fact  that  the  remedy 
of  injunction  was  not  applied,  and  that  defend- 
ants by  selling  tbeir  product  to  other  parties 
put  it  out  of  their  power  to  comply,  would  not 
oust  ecjuity  of  the  Jurisdiction  It  had  when  the 
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suit  was  liHtftQted,  but  it  might  retain  Jnrle- 
dictioB  to  award  damasea  if  deeerred,  especially 
la  view  of  the  probalde  neeeadt^  of  in  ae- 

5.  Abateneat  anil  revival  «s»»-Salt  heTil  not 
barred  by  pending  action  with  divers  parties. 

A  snit  by  a  purchaser  of  fruit  agaiDSt  a 
fruit  companj  and  agaicat  variouB  fruit  grow- 
ers, who  had  agreed  with  the  company  to  deliv- 
er fruit  to  plaintiff,  was  not  barred  by  a  salt 
by  tiie  company  agidnst  the  plaintiff,  In  which 
h«  bad  filed  an  anawer,  there  being  a  dlveralty 
of  parties. 

0.  Safes  «=»S2— Bsrdea  of  proving  rescission 
by  agreeneat  held  oa  dofaadaats. 

In  action  by  buyer  against  fruit  company 
and  fruit  growers  to  enforce  contracts  whereby 
the  company  had  agreed  to  aell  fruits  and  the 
growers  by  sabridiary  contract  with  the  com- 
pany had  agreed  to  deliver  their  ftult  to  tiie 
buyer,  the  defense  that  both  company  and  grow- 
«ra  had  been  released  from  perfonnance  re- 
sdsston  by  verbal  agreement  between  the  bny< 
er  and  company  was  an  affirmative  defense, 
burden  of  proving  which  was  on  defendants. 

7.  Sales  «»9a>-Cvldenoe  held  laonfloltit  to 
titnw  resolssloa  by  agroonont. 

Svtdence  held  insuffldent  to  show  rescission 
by  Terhal  agreement  of  eontraets  whereby  a 
fndt  company  agreed  to  sdl  (mlt  to  buyer  and 
growers  agreed  with  company  to  dsltver  fruit 
to  the  tmycr, 

8.  Roloase  «s»28(l)— Release  of  party  to  eon- 
traet  bald  aot  to  releass  others  similarly  slt- 
ntvt,  but  ■■dor  Independant  contracts. 

Where  a  fruit  company  agreed  to  sell  fruit 
for  several  seasons  to  buyer,  and  several  fruit 
growers  1^  independent  contracts  agreed  with 
tiie  company  to  deliver  fruits  grown  by  them 
to  the  buyer,  a  release  of  one  of  the  fruit  grow- 
ers from  his  contract  by  the  buyer  and  the 
company  did  not  release  the  other  fndt  grow- 
ers from  their  contracts. 

S.  Sales  <g=34l8(r)— Buyer  oo  sellers'  sale  to 
others  held  entitled  to  differenoe  la  prioe  he 
waa  to  pay  and  that  paid  by  others. 

Where  fruit  company  agreed  to  sell  fruit 
for  several  seasons  to  buyer,  and  several  grow- 
ers agreed  witb  the  company  to  deliver  all  their 
fruit  to  the  buyer,  he  was  entitled,  on  breach 
of  tbe  agreements  by  sales  to  others,  to  recover 
the  difference  between  the  price  of  berries  sold 
to  tbe  other  parties  and  the  amount  which  be 
was  to  pay,  though  impracticability  (rt  aacer- 
taining  probable  profita  might  preclude  recovery 
therefor. 

Appeal  from  Circuit  Oonrl^  Marlon  Coun- 
ty; Georsfl  O.  lUiu^am  and  Percy  B.  Kelly. 
Ju^ea. 

Action  by  the  Phez  Company  against  the 
Salem  Fruit  Union  and  others.  From  Judg- 
ment for  defendants,  plaintUF  appeals.  Re- 
versed and  remanded,  witb  directions. 

TbiB  Is  a  suit  brought  by  the  plaintiff  to 
enforce  by  Injunction  the  performance  by 
defendant  Salem  Fruit  Union  of  a  contract 


entered  Into  on  Maj  24,  1917,  between  Uie 
Northwest  Fruit  Products  Company,  plain- 
tUTa  predecessor,  and  the  defendant,  where- 
by defendant  agreed  to  sell  and  deliver  to 
plalntlfTs  predecessor  about  i;200  tons  of 
fresh  loganberries  of  the  crops  of  1917,  1918, 
1019. 1920.  and  1921,  at  the  agreed  price  of  3 
cents  per  pound  for  the  crop  season  of  1917, 
and  thereafter  during  the  remaining  years  at 
the  rate  of  f61JiO  per  ton.  Said  berrlea  were 
to  oooslst  of  the  entire  crops  of  certain  grow- 
ers named  tlierelQ  and  Including  thosO  men- 
tioned made  defendants  in  this  action.  The 
contract  Is  designated  Exhibit  A  to  plalntUTs 
complaint,  and  Its  due  execution  la  not  dis- 
puted. Said  exhibit  la  too  long  to  be  set  out 
Id  thla  Btatemeot,  but  mch  features  of  It  u 
are  essential  are  referred  to  In  the  opinion. 

Tbe  oomidalBt  allies  ttiat  oontemporap 
neoualy  with  the  execution  of  Exhibit  A  the 
defendant  Salem  Prolt  Unlon^  tbr  tbe  pro- 
tection of  Itself  and  plalntUTs  predecessor, 
entered  Into  a  written  agreement  with  each 
of  the  defoidant  growers  of  loganberries, 
which  contract  provided  that  eacb  grower 
should  atOl  and  deliver  to  tbe  fruit  nnl<m  all 
the  loganberries  grown  during  the  years 
above  mentioned  upon  certain  spedfled  tracts 
of  land,  the  acreage  and  estimated  tonnage 
of  each  tract  being  particularly  specified. 
Other  conditions  of  tbls  contract  are  as 
follows: 

"8.  The  grower  agrees  that  his  fruit  may 
be  sold  and  the  proceeds  prorated  nnder  such 
pooling  system  as  Is  now  used  or  shall  here- 
after be  adopted  by  the  union. 

"4.  The  grower  agrees  that  tbe  union  shall 
have,  and  be  hereby  gives  and  grants  to  die 
union,  a  firaC  Uen  or  crop  mortgage  on  ^  Us 
crop  of  fmit  growing  or  to  be  grown  on  aald 
premises  to  seeore  the  pajrmeDt  of  any  indebt- 
edness now  owing  him  to  the  union  or  any 
indebtednesB  which  he  shall  hereafter  incur  to 
said  union  by  virtue  of  this  contract  or  trans- 
actions  arising  thereunder.  The  grower  here- 
by authorizes  and  Instructs  the  union  to  deduct 
from  the  proceeds  of  the  sale  of  his  fruit  anj 
sums  which  he  may  owe  the  union. 

"6.  The  union  agrees  to  receive,  store  and 
market  said  growers  fruit,  provided  said  fruit 
is.  in  the  Judgment  of  tbe  union,  of  marhetablo 
standard  and  quality,  and  It  is  understood  and 
agreed  that  the  union  shall  not  he  liable  for 
any  unavoidable  loss,  damage  or  injury,  or  for 
any  unavoidable  failure  to  secure  storiMEe  or 
to  sell  said  fruit. 

"6.  The  union  agrees  to  pay  over  to  the 
grower  the  entire  proceeds  of  the  sale  of  hia 
fruit  after  deducting  such  amounts  as  the  grow- 
er Shan  then  be  Indebted  to  the  union;  sudi 
Indebtedness  to  Indude  all  handHng  and  mar- 
keting charges  as  filed  and  aaaeaaad  by  the 
board  of  directors  9t  tbe  unloD,  which  charges 
shall  be  sufficient  to  psy  the  general  operat- 
ing expenses;  such  indebtedness  sliall  also  in- 
clude all  tbe  accounts  tor  supplies  purdiased, 
for  stock  sulncribed  or  money  advanced. 

"7.  The  grower  hereby  appoints  the  union 
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hia  ezduaive  agent  and  h«reb;  sivea  said  oidoii 
an  czdnsive  rigbt  to  aeU  a&id  fruit. 

"&  Whereas  tha  imloii  mnat  provide  for  the 
paTment  of  certaiti  prerhead  expenae*  and  fixed 
charges  and  must  expend  saeh  mnui  aa  are 
necessary  to  keep  in  touch  with  crop  and  mar- 
ket eonditiona  and  muat  provide  warehouse  and 
storage  fadUtleB  In  proportion  to  the  tonnage 
contracted;  and  whereas  each  expenses  should 
be  prorated  over  all  of  the  fruit  contracted  to 
be  aold,  tlie  grower  therefore  agrees  that  in 
the  event  he  withfaolds  his  fndt  or  anr  part 
thereof  in  contravention  of  tiiia  agreement,  be 
wlU  pay  to  the  union  for  eadi  package  d  tmit 
ao  withheld  as  liquidated  damages  for  such  vio- 
lation of  hia  contract,  the  snm  of  ten  cents 
(10  e.)  for  each  box  of  apples  or  pears,  ten 
cents  (10  c.)  for  each  crate  of  berries  or  dier- 
ries;  Ave  cents  (5  c.)  for  each  crate  or  box 
of  prunes  or  peaches,  and  for  other  varieties 
of  fruit  en  amount  in  such  proportion  to  above 
charge  made  for  apples  as  the  average  mnrket 
price  of  apples  during  the  aeamn  In  which  the 
violation  occurred. 

'*0.  The  grower  agrees  that  In  the  event  sidt 
or  action  is  brought  to  recover  for  supplies 
famished,  services  rendered  or  expwsea  in- 
eorred  or  to  enforce  any  of  the  proviaions  of 
this  contract,  to  par  mch  attorneys*  foe*  in 
Bucb  suit  or  action  aa  the  court  ■ball  adjudge 
reasonable. 

"10.  It  is  mutually  understood  and  agreed 
that  this  contract  shall  remain  in  effect  for  a 
period  of  time  from  date  untQ  March  1,  1&— , 
and  every  year  thereafter  continually  untQ  can- 
celed by  one  of  the  parties  hereto,  providing 
that  it  shall  only  be  canceled  on  the  first  day 
of  Mardi  of  any  year  after  said  period  by  the 
party  so  canceliiv  firing  notice  in  writing  to 
the  other  party  thereto  during  the  twenty  days 
prior  to  said  March  first,  that  he  decree  to  cau- 
cel  his  contract;  provided,  however,  that  nei- 
ther party  shall  cancel  this  contract  untU  that 
party  shall  have  fully  paid  any  indebtedness  due 
by  it  or  him  to  the  other  party,  including  all 
stock  Bttbacriptlons  due  or  to  come  due  or 
notes  given  for  tlie  Bame." 

It  fnrtiier  appears  Oiat  abont  January, 
1918,  the  defendant  union  secured  from  a 
large  majority  of  the  growers  a  contract 
materially  modifying  the  conbract  as  it  ap> 
pears  In  Exhibit  B  above  set  out  The  form 
of  sncb  modification  Is  set  forth  as  BxUblt 
0  to  the  complaint,  and  Is  as  follows: 

"This  agreement,  made  this    day  of 

 ,  19—,  by  and  between  Salem  Fruit  Un- 
ion, a  corporation,  hereinafter  referred  to  as 

the  union,  and   of  the  county  of   , 

state  of  Oregon,  hereinafter  referred  to  aa  the 
grower,  witnesseth,  that  for  and  in  conudera- 
tion  of  the  covenants  and  agreements  herein 
contained,  the  said  grower  does  hereby  con- 
stitute and  appoint  the  said  union,  as  his  sole 
and  lawful  agent,  to  enter  into  contract  for 
him,  and  on  his  behalf,  and  in  his  name,  for 
the  sale  of  all  the  loganberries  to  be  grown 
upon  his  premises,  for  the  years  191S  to  1921, 
incIuBive,  which  crop  of  berries  shall  be  de- 
livered to  said  union  to  be  sold  by  it.  with  oth- 
er growers  entering  into  ^ilar  contracts  with 
such  union,  which  shall  constitute  a  pool,  and 
■ball  be  designated  as  the  '1917  Five-Year  Lo- 


ganberry Pool,*  iriildi  said  pool  shall  be  sold 
in  its  entirety  by  said  union  to  the  North- 
west Frait  Products  Company,  at  three  and 
one-half  cents  (3%  cents)  per  ponnd  net  to 
■aid  grower,  and  the  grower,  as  part  of  said 
pool,  hereby  gives  the  said  union  full  power 
of  attorney  to  make  said  sale. 

"That  the  yard  herein  mentioned  consists  of 

approximately  acres  and  is  located  near 

 ,  Marion  county,  Oregon,  and  the  crop 

of  the  year  19—  is  estimated  at  tons. 

"That  said  berries,  in  the  Judgment  of  the 
onion,  shall  be  marketable  and  of  standard  qual- 
Itr,  to  be  delivered  by  the  grower  to  the  North- 
west Fruit  Products  G<nnpany  or  Its  assigns 
at  tbmr  factory  or  subject  to  th^  order,  in 
■oeordance  with  terms  and  eonditiona  of  aaid 
authorised  contract  Grower  agrees  to  care 
for  and  harvest  the  crop  in  a  husbandlike  man- 
ner. 

"In  case  said  Northwest  Fruit  Products  Com- 
pany shall  fail  by  reason  of  act  of  God  or  pub- 
lic enemy  or  other  unavoidable  occurrences, 
to  perform  its  part  of  such  agreement,  or  any 
part  thereof,  entered  into  with  said  union  as 
the  aseut  of  the  grower,  the  said  grower  acrees 
that  his  said  fmlt  may  he  handled  in  aaid  pool 
with  the  fruit  of  other  growers  makliiff  eon- 
tracts  similar  to  this,  for  any  year  or  years 
or  portions  of  a  year  that  the  Northwest  Fruit 
Products  Company  shall  be  ao  prevented  from 
fulfilling  its  part  of  the  agreement,  in  which 
event  said  union  shsU  maiAet  said  fruH  as  a 
continuation  of  the  said  five-year  loganberry 
pool  of  1917,  to  the  best  advantage  of  the 
grower  as  the  judgment  of  the  board  of  direc- 
tors of  said  union  may  dictate.  The  aaid  grow- 
er shall  receive  his  pro  rata  of  the  net  re- 
turns for  the  sale  of  said  pool  after  deducting 
for  the  services  in  the  handling  and  narkethig 
of  audi  fruit,  the  charges  and  assessments  that 
may  be  made  liy  the  board  of  directors  of  said 
union,  whidi  may  be  deducted  from  the  amount 
of  the  money  received  from  the  sale  of  said 
fruit  before  paying  the  same  to  the  grower. 

"The  grower  agrees  that  In  the  event  of  suit 
or  action  brought  to  recover  for  supplies  fur- 
nished, services  rendered  or  expenses  incurred 
or  to  enforce  any  of  the  prorlaiMis  of  this  eon- 
tract,  to  pay  such  attorney's  fees  in  sudi  suit 
or  action  aa  the  court  shall  adjudge  reawma- 
hle. 

"It  is  understood  that  the  conditions  herein 
contained  shall  run  with  the  land  on  whidi 
said  berries  are  to  be  raised,  and  shall  Und 
the  parties  herein,  their  heirs,  administrators 
and  assigns  and  shall  continue  to  be  in  full 
force  and  effect  during  the  crop  yesrs  of  1918, 
1919,  1920  and  1921.  It  being  understood  that 
npOD  the  execution  of  this  contract,  the  former 

contract  heretofore  entered  Into  on  the   

imj  of   »  1^,  between  the  nndersisned 

grower  and  said  union,  shall  become  null  and 
void  and  of  no  effect,  except  that  the  pool  cre- 
ated by  such  agreement  shall  be  continued  by 
thia  agreement  This  agreemmt  ia  bin^ng 
upon  the  auccessora  and  assigns  of  eadi  party 
hereto. 

"In  witness  whereof,  the  said  parties  have 

hereunto  set  their  hands  this    day  ot 

 ,  19—.  Salem  Fmlt  Union, 


"Grower.- 
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TbB  oomidaiat  lOlecea  that  pimlntlfl  and 
Its  i»«deoeaeor  Sn  iBtweat  hare  ben  at  all 

times  fllnce  tiie  date  ot  tbe  cMitract,  EtxhlUt 
A,  engaged  in  the  biuAnese  of  bnyf&g  and 
selling  loganberries  at  Salem,  Ore.,  and  In 
mannf actuiing  loganberries  Into  certain  prod- 
ncts  now  known  as  "Phez,"  "Loganberry 
Juice,"  "Lojn,"  and  "Phez  Jellies  and  Jams," 
and  by  the  expenditure  of  large  sums  of 
money  In  advertising  and  in  seenring  tiie 
service  of  aalesm^  and  solicitors,  bare 
bnllt  Tsp  a  trade  donand  for  said  products 
wliich  will  require  the  use  of  all  the  tierriea 
contracted  for  by  plaintitF  with  individual 
growers  and  all  fmit  contracted  for  by 
plalnttCC  with  defendant  pursuant  to  Exhibit 
A.  It  is  further  allied  that  plaintiff  has 
contracted  for  and  has  expended  in  advertls- 
Ing  said  prodncta  for  the  year  1918  sams  of 
money  particularly  set  forth  and  aggr^ting 
more  than  $200,000,  whereby  it  has  created  a 
nation-wide  demand  for  its  said  products, 
and  that  for  the  purpose  of  caring  for  such 


■ebedole  to  ptaintUTs  SzUUt  A.  That  as  a 
means  of  assuring  and  protecting  itself  in  the 
folfillment  of  the  terms  and  etniditions  of  said 
contract,  the  Salem  Fruit  Union  entered  into 
certain  written  contracts  and  agreements  with 
the  said  several  growers  whose  names  are  at- 
tached to  Exhibit  A  for  the  growing  and  pro- 
dneing  ot  loganberries  for  the  seasons  of  1917, 
1918,  and  other  years,  which  said  contracts 
and  agreements  were  hi  Ihill  force  and  effect 
during  the  berry  season  of  1918,  a  copy  of  the 
form  of  said  contracts  used  by  said  fmit  union 
fn  contracting  with  its  said  growers  behig  hereto 
attached,  and  for  Identification  marked  Exhibits 
B  and  0.  Tliat  said  coatracts  designated  as 
Exhibits  B  and  0  were  made  by  said  frait  anion 
with  each  <tf  the  individual  defendants  herein 
for  the  benefit  of  plaintiff,  and  under  the  terms 
thereof  the  said  Salem  Fruit  Union  was  legally 
entitled  and  bound  to  enforce  delivery  from 
said  growers,  and  was  legally  entitled  to  col- 
lect damages  from  such  of  its  said  growers  as 
failed  to  deliver  berries  in  accordance  with  their 
several  emtracts  with  said  trait  anion  for  the 


difference  between  the  contract  price  and  the 
.        J  .J.  L  J.1    ,  J  ■  market  value  of  5  cents  per  pound.  That  there 

deraand  It  has  greatly  increased  the  <apac^  j  ^  „„aett3ed  balance  due^m  plaintiff  to 
of  its  plant  at  a  cost  of  more  than  $50,000,  defendant  on  account  of  the  berries  delivered 
and  bas  now  on  band  for  the  purpose  of ;  by  defendant  Salem  Fruit  Union  to  plaintiff, 


marketing  the  said  1,200  tons  of  berries  the 
necessary  bottles,  cape,  labels,  cartons,  etc., 
which  bave  been  manufactured  and  prepared 
for  that  purpose  and  will  be  of  no  value  for 
any  other  purpose.  The  plaintiff  states  that 


during  the  year  1918,  under  the  contract  here- 
in mentioned,  and  that  plaintiff  has  a  good  and 
valid  counterclaim  as  against  a  portion  or  all 
of  said  balance  dae  for  the  pnrchase  of  berries, 
on  acerant  of  damages  aceraii^  to  plaintiff  by 
virtne  of  the  nondelivery  to  plaintilC  of  all  the 


the  loganberry  is  of  recent  origin,  and  not  |  ^/n^  ^H^"  tt^^.v^ri'^eS  '^^l 
extensively  grown  in  any  section  of  the  i  names  are  designated  in  said  schedule  attached 
United  States  or  of  the  world  save  the .  to  Exhibit  A.  for  the  difference  between  the 

contract  price  and  the  market  value  of  said  lo- 
ganberries which  at  date  of  delivery  was  5 
cents  per  pound.  That  plaintiff  has  no  knowl- 
edge or  iuformatlon  as  to  the  number  of  pounds 
of  berries  so  produced  by  said  growers  and 
not  delivered  to  plaintiff  In  accordance  with 
the  terms  of  said  agreement,  and  that  the 
knowledge  and  infonnaUon  regarding  such  facts 
lies  solely  with  the  defendant  Salem  Fruit  Union 
and  the  several  other  defendants  herein  named. 
That  in  order  to  ascertain  the  extent  of  said 
counterdalms,  and  in  order  rightfully  to  adjust 
the  balance  due  to  the  defendant  for  berries  de- 
livered daring  the  season  of  ;1918,  it  is  neces- 
sary that  an  accounting  be  had  between  plain- 
tiff and  defendant  as  to  the  number  of  poundq 
of  berries  produced  during  the  season  of  1918 
by  the  several  growers  named  in  ttaid  contract 
and  named  as  defendants  herein,  which  said 
berries  were  not  delivered  to  plaintiff  In  ac- 
cordance with  the  terms  of  said  contract,  so 
that  the  damages  resulting  from  such  nonde- 
livery may  be  ascertained  and  compated  as 
a  set-off  and  counterclaim  to  the  amoont  due 
and  owing  from  plaintiff  to  defendant  That 
there  are  approximately  100  growers  whose 
names  are  attached  to  said  contract,  and  that 
in  order  to  secure  any  relief  whatsoever  in  ac- 
tions at  law  for  damages,  it  would  be  necessary 
to  institute  and  prosecute  a  large  number  of 
actions  for  damages,  to  wit,  approximately  100 
actions,  and  that  a  multiplicity  of  suits  may  be 
avoided  by  an  accounting  as  herein  demanded. 
That  plahitlff  has  duly  demanded  of  the  defend- 
ant Salem  Fruit  Union  that  it  account  to  plain- 


Willamette  Valley,  and  tbat  the  acreage 
thereof  is  limited,  to  that  the  plaintiff.  If  it 
cannot  secure  the  berries  contracted  for  with 
defeodant,  caonot  supply  the  demand  for  its 
products  or  fill  its  contracts,  will  lose  the 
benefit  of  its  adTertlaing  and  of  lt>  oxpen- 
ditnrecf  tot  Increased  working  forces  and 
eolaTgad  cepadty  of  Its  plant  and  machinery, 
will  lose  Its  ^est^  with  ae  wholesale 
trader  and  will  be  Irreimrably  damaged  In  a 
sam  wblch  tt  la  Impossible  to  compute  and 
fur  wbi<ih  the  Salem  Fruit  Unicm  will  be 
unable  to  ctnnpoisate  tba  plaintlfl  in  dam- 
ages. The  complaint  alleges  In  eiCect  that 
such  damages  will  not  aggregate  less  than 
$876,000.  and  that  the  whole  asaets  of  the 
Salon  Fruit  Union  do  not  exceed  the  anm 
of  $50,000,  and  would  be  wholly  lnsnffi<$«it 
to  compensate  plaintiff  In  damages  In  an 
action  at  law.  The  concluding  aUegati(m  of 
the  complaint  la  as  follows: 

"That  under  and  by  virtue  of  the  terms  and 
conditions  of  the  contract  and  agreement  be- 
tween Uie  Salem  Fruit  Union,  defendant  here- 
in, and  the  Northwest  Fruit  Products  Company, 
predecessor  in  interest  of  the  plaintiff  herein, 
the  said  fruit  union  was  obliged  to  deliver  to 
■aid  Northwest  Fruit  Products  Company  and 
to  plaintiff  as  its  successor,  all  of  the  loganber- 
ries grown  during  the  season  of  1918  by  the 
Mvend  members  of  Its  so-called  1917  pool,  the 
aames  of  said  members  being  attached  as  a 
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tiff  for  tbs  nomber  of  pounds  of  berrin  pro- 
duced by  its  scTeral  growen,  wMch  were  sot 
delivered  defendant  to  plaintiff,  and  that 
defendant  has  refused,  and  now  refuses,  so  to 
account  or  to  fnrnish  jdaintiff  any  informa- 
tion Uiereon.** 

The  plalnttfTg  prayer  la  in  part  u  follows: 

"First  That  a  temporary  restraining  order 
be  Issued,  restraining  and  enjoining  the  defend- 
ant Salem  Fruit  Union,  its  officers  and  agents, 
from  in  any  manner  whatsoever  offering  to  sell 
the  1^00  tons  of  loganberries,  commonly  known 
as  the  'Salem  Fruit  Union  Pool,'  and  from  in 
any  manner  releasing  the  several  growers  con- 
stituting said  so-called  pool  from  their  several 
contracts  to  deliver  berries  to  it  for  the  pur- 
pose of  sale  to  plaintiff  in  fulfillment  of  the 
contract  and  agreement  attached  to  plaintiff's 
complaint,  and  designated  as  Exhibit  A." 

Second.  It  la  asked  that  the  several  de- 
fmdant  growers,  naming  them,  be  joined 
from  singly  or  collectively  attoupting  to  dis- 
solve said  pool  or  to  dispose  of  tbe  whole  or 
any  part  of  the  berries  covered  by  the  con- 
tracts constituting  said  pool,  to  any  pur- 
chaser or  purchasers  whatsoevw  pmdlng  the 
final  bearing  of  this  suit. 

Third.  The  prayer  reQuests  that  at  the 
final  hearing  said  temporary  injunction  be 
made  permanent,  and  that  the  defendant  Sal- 
cm  Fruit  Union  be  enjoined  from  delivering 
said  1,200  tons  of  loganberries  to  any  cor- 
poration, person,  or  persons  whomsoever 
other  than  plaintiff,  and  that  the  defendant 
Salem  Fruit  Union  and  the  defendant  grow- 
ers be  .  decreed  to  perform  specifically  the 
contracts,  set  forth  In  EJxhlblts  A  and  C,  and 
to  deliver  the  loganberries  which  defendants 
contracted  for  the  year  1919  to  plaintiff, 
also  for  other  and  further  equitable  relief. 

The  defendant  Salem  Fruit  Union  answer- 
ed, admitting  the  corporate  existence  of 
plaintiff  and  tbe  Northwest  Fruit  Products 
Company,  and  admitting  the  existence  of  the 
contract  between  itself  and  the  latter  cor- 
poration (Exhibit  A)  and  also  tbe  identity 
of  the  contract  between  said  defendant  and 
the  other  defendants  (lOxblMt  B).  Tbe  execu- 
tion of  the  contract  between  defendant  Salem 
Fruit  Union  and  the  defendant  growers 
(Exhibit  C)  was  also  admitted,  as  well  as 
the  fact  that  there  was  an  unsettled  balance 
due  from  plaintiff  to  defendant  on  account  of 
berries  delivered  In  1918.  All  the  other 
allegations  of  the  complaint  were  denied. 

The  answer  then  sets  up  tlie  following 
BffirmatiTe  defanses: 

"That  after  the  making  of  the  contract  al- 
leged in  said  complaint,  designated  therein  as 
ExbilHt  A,  to  wit,  on  or  about  the  1st  day  of 
January,  1918,  and  before  any  alleged  breach 
thereof,  it  wag  agreed  by  and  between  the  plain- 
tiff, assignor  of  said  contract,  viz.  Northwest 
Fruit  Products  Company,  a  corporation  and  the 
defendant  ^em  Ftoit  Union  that  the  said 
contract  shonU  be  waived,  abandoned,  and  re- 


sdnded;  and  th^  then  waived,  sbanaeneJ,  and 
rescinded  the  ssme  accordingly. 

"That  before  the  commencement  of  this  snit 
the  defendants  herein,  who  signed  the  contrasts 
of  which  a  form  is  attached  to  said  amended 
complaint  and  marlted  BxhU>it  0,  and  who  are 
referred  to  in  said  contract  as  'growers,'  each 
and  all  revoked  and  withdrew  any  and  all 
power,  authority,  and  agency  which  the  said 
defendant  Salem  Froit  Union  then  or  thereto- 
fore bad  ander  said  contracts,  desisted  as 
Exhibit  C,  to  sell  or  dispose  of  any  of  tiw 
loganberries  to  be  grown  by  the  defendants  who 
execated  said  contracts,  or  any  part  of  sudh 
berries,  and  that  rince  said  revocation  the  de- 
fendant Salem  Fruit  Union  has  not  had  and 
does  not  now  have  any  power,  authority,  or 
agency  to  sell  or  deliver  any  of  tbe  logan- 
berries grown  by  said  defendants  who  signed 
said  contracts  designated  as  Exhibit  C 

"That  the  plaintiff  oogbt  not  to  be  permitted 
to  allege  or  say  that  the  said  contract  designat- 
ed in  said  amended  comi^aint  as  Exhibit  A,  is 
I  now  in  force  or  effect,  or  that  any  pool  of 
loganberries  organized  or  created  by  said  con- 
tracts designated  as  Exhibit  B  w  Exhibit  O  has 
been  continued  or  is  now  in  existence,  or  of 
any  validity  whatsoever,  or  that  the  defendant 
Salem  Fruit  Union  is  obligated  to  deliver  to 
'•  plaintiff  all  or  any  part  of  the  loganberries 
[  mentioned  in  the  said  contracts,  for  that  the 
defendant  Salem  Fruit  Union  signed  said  con- 
tract so  designated  as  Exhibit  A  after  the 
growers  therein  mentioned  had  all  executed 
contracts  in  form  as  Exhibit  B,  and  at  the 
time  of  the  ezeention  of  said  Exhibit  A.  and 
at  all  times  thereafter,  the  Northwest  Fruit 
Products  Company  well  knew  that  the  berries 
to  be  delivered  under  said  Exhibit  A  did  not 
belong  to  this  defendant,  and  that  the  same 
conld  be  produced  by  this  defendant  for  delivery 
only  by  the  enforcement  of  said  growers*  con- 
tracts so  designated  as  Exhibit  B,  but  with  such 
knowledge  the  said  Northwest  Fruit  Products 
Company,  on  or  about  the  1st  day  of  January, 
1918.  requested  and  induced  the  defendant  Sa- 
lem Fruit  Union  to  procure  the  execution  by  the 
defendants  whose  names  are  set  forth  in  par- 
agraph 4  of  this  defendant's  answer  of  the  con- 
tracts of  which  a  form  is  attached  to  said  com- 
plaint and  marked  Exhibit  G,  whereby  the 
pool  formed  by  the  defendants  who  executed  the 
contracts  designated  as  Bxhitdt  B  was  dis- 
solved, and  this  defendant  was  rendered  pow- 
erless to  make  delivery  of  the  berries  so  pooled 
as  required  by  said  BxhiUt  A,  all  of  wbidi  was 
at  all  times  well  knovra  to  tbe  plaintiff;  and 
for  that  the  said  Northwest  Fruit  Prodncts 
Company,  with  the  knowledge  and  consent  of 
tbe  plaintiff,  on  or  about  the  29th  day  of  March. 
1918,  for  a  valuable  consideration,  executed 
Jointiy  with  this  defendant  a  release,  whereby 
the  defendant  Boy  T.  Ohmart  was  duly  released 
and  discharged  from  any  and  all  obligation  to 
deliver  the  loganberries  then  or  hereafter 
grown  on  his  premises  to  plaintiff  or  to  the  said 
Northwest  Fndt  Products  Company  or  to  the 
defendant  Sslem  Fruit  Union,  or  oQierwise  to 
keep  or  perform  any  of  tbe  covenants  or  agree- 
ments of  the  purported  pool  formed  by  said 
contracts  designated  as  Exhibit  B,  or  the  pool 
intended  to  be  created  or  continued  by  said 
contracts  designated  as  BxhlUt  d  and  the 
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other  growen  who  were  so  interested  In  said 
p4Mda  did  not  consent  to  or  acqniesce  in  said 
release  or  disduuce,  bat,  on  the  contrary,  ob- 
jected thereto,  and  thereafter  withdrew  from 
said  pools,  by  reason  of  which  said  facts  the 
pool  aOesed  in  said  complaint  was  dissolved  and 
destroyed;  and  the  defendant  Salem  Frnit  TTn- 
iva  now  prays  the  decree  of  this  coart  wheth- 
er the  plBintltF  ought  to  be  iiennitted,  con- 
trary to  Its  agreements,  acts,  and  conduct  afore- 
said, now  to  allege  or  say  that  the  said  con- 
tract, designated  in  said  amended  complaint  as 
Bxhibit  A,  is  now  in  force  or  effect,  or  that 
any  pool  of  loganberries  organized  or  created 
said  contract  designated  as  EzhiUt  B  or 
^diibft  C  has  been  ctmtinned  or  is  now  in  ex- 
istence, or  of  any  validity  whatsoever,  or  that 
the  defendant  Salem  Fruit  Union  is  obligated 
to  deliver  to  plaintiff  all  or  any  part  of  the 
loganberries  mentioned  in  said  contracts." 

The  plaintiff  filed  a  reply.  denylnK  tine 
new  matter  In  the  answ^.  lAter,  plaintiff, 
by  leave  of  court,  filed  a  Bvpplemoital  com 


that  the  suit  waa  commenced  in  the  drcnlt 
court  on  June  10,  ldl9,  and  that  theretofore 
on  Jane  6,  1916,  the  union  had  commenced 
an  action  at  law  against  the  plaintiff  to 
recover  the  sum  of  (5,001.71  as  a  balance 
dne  defendant  union  from  this  plaintiff  on 
account  of  fruit  and  berries  furnished  to  the 
I  Phez  Company  in  1918,  in  which  action  the 
;  Pbez  Company  filed  an  answer,  containing 
among  otbw  matters  the  following  all^a- 
tions  by  way  of  counterclaim: 

I    "That  on  or  abont  the  24th  day  of  May,  1917, 
it  entered  into  a  written  contract  with  this  de- 
fendant, Salem  Fruit  Union,  by  the  terms  of 
which  said  onion  agreed  to  sell  and  said  com- 
pany agreed  to  bny  annually  for  the  years  1917 
i  to  1921,  inclusive,  a  certain  quantity  of  logan* 
I  berries,  and  that  a  copy  of  said  contract  is  at- 
{ tached  to  said  anawer,  marked  Exhibit  A,  and 
made  a  part  thereof;   that  daring  the  season 
of  1918  said  ttnion  failed,  neglected,  and  refnaed 
to  deliver  to  said  company  the  1,200  tons  of 


plaint,  setting  forth  the  fact  that  a  preUmlna- loganberries  mentioned  in  said  «^tract,  or  wy 
^  part  thereof,  save  and  except  993,001  pounds 

of  loganberries;  that  for  the  season  of  1918 
the  reasonable  market  price  for  loganberries 
in  Muion  county,  Or^  was  6  cents  per  pound. 


ry  Injunction  bad  been  issued  in  accordance 
with  tbe  prayer  of  the  original  complaint, 
and  that  since  that  complaint  was  filed  all 
loganberries  contracted  to  be  delivered  the 
defenflant  Salem  Fruit  Union  for  tbe  aeason 
of  lftl9  matured,  and  the  defokdant  Salem 
nnlt  Unltn  bad  permlttted  them  to  be 


but  said  company  agreed  to  pay  said  union  a 
bonus  over  and  above  the  contract  price,  of 
one-half  cent  per  pound  (or  said  year,  and 
that  on  account  of  the  failure  of  Mid  union 


harvotod  and  marketed  bo  that  it  bad  be-  j  "'S'^  company,  in 

crane  Impoaaible  to  secure  said  berries  or         '         ""^      "  *'  '""^ 

my  of  tbem  tmd«r  a  decree  of  spedflc  per- 
formance, and  Out  notwltbstanding  said 
injunction  tbe  Salem  Fmlt  Union  bad  failed 
to  driver  to  plaintiff  the  1.200  tons  of 
berries  under  said  contract,  or  any  berrjcs, 
ezc^t  34,410  pounds  d^vered  by  B.  H.  Dok- 
ken  Oiereunder.  The  plaintiff  further  alleg- 
ed that  loganberries  of  the  class  contracted 
to  be  delivered  to  plaintiff  by  tbe  union  for 
the  season  of  1919  were  of',the  reasonable 
market  value  of  9  cents  per  -pound;  that  It  

was  necessary  that  an  accounting  be  had  of  i  gj-op  of  1919  was  ever  delivered  to  or  came 
the  number  of  pounds  of  loganberries  pro-  jnto  the  possession  of  the  union,  but  that  the 
doced  by  the  several  growers  named  in  plain-  growers,  without  the  advice,  assistance,  per- 


aecordance  with  the  terms  of  said  contract,  said 
company  has  been  and  Is  damaged  in  tbe  sum 
of  $28,189.78." 

The  Identity  of  the  contract  and  breach  of 
tiiat  agreement  are  set  up  In  the  supide- 
mental  answer,  coupled  with  an  allegation 
that  the  said  action  at  law  is  at  Issne  and 
pending  in  the  circuit  court,  with  a  prayer 
for  abatement  of  the  i^esent  suit.  There  is 
a  further  allegation  In  the  supplemental 
answer  that  no  part  of  the  berries  of  the 


tiff's  Exbibit  A  and  of  the  berries  produced 
by  said  growers  upon  the  acreage  set  out,  In 
mder  that  plaintiff  might  ascertain  the 
amount  of  damages  accruing  to  it  by  virtue 
ocC  the  failure  of  the  union  and  the  growers 
to  deliver  the  loganberries  produced  In  1910. 
There  was  a  prayer  for  such  accounting  and 
for  a  decree  that  plaintiff  receive  from  the 
defendant  union  tbe  difference  between  the 
contract  price  and  the  market  value  of  the 
berries  for  1919,  also  for  a  decree  that  it 
tecover  from  each  grower  the  difference 
between  the  contract  price  and  the  market 
Talue  of  berries  sold  by  such  grower  In  1919, 
and  for  other  and  further  equitable  relief. 
An  answer  was  filed  putting  these  matters  in 
issue. 

Thereafter  the  defendant  union  filed  what 
it  termed  a  "supplemental  answer,"  too 
IsngUiy  to  be  Insorted  bexe,  but  to  tbe  ^Csct 


suasion,  or  encouragement  of  the  union, 
separated  and  sold  their  berries  to  other 
firms  or  persona  The  new  matter  in  tbe 
supplemental  answer  was  put  at  Issne  by  a 
supplemental  reply. 

Previous  to  the  filing  of  the  answ^  of  the 
defendant  Salem  Fruit  Union  a  demurrer  of 
the  defendant  growers  to  the  complaint  was 
sustained,  the  court  holding  that  as  to  tbe 
growers  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  caufie  of  suit,  so 
that  tbe  trial  of  the  case  upon  Uie  merits  was 
solely  between  the  plaintiff  and  the  Salem 
Fruit  Union.  Upon  the  hearing  on  the  mer- 
its the  court  found  that  the  cause  of  action 
arising  from  the  conduct  of  the  fruit  udIod 
inv(^ved  the  same  subject-matter  as  the 
instant  suit  There  is  no  express  conclusion 
of  law  that  by  its  answer  and  counterclaim 
toe  damages  in  that  case  Uie  plaintiff  baa 
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barred  itaOt  from  Oie  protocntioii  of  tbUi 

suit. 

The  court  also  found  tbat  daring  the  sea- 
son of  1918  the  contract  Exhibit  A  between 
the  plaintiff  and  the  Salem  Fmlt  Union  was 
mutnallsr  rescinded,  and  It  entered  a  decree 
dismissing  the  complaint  without  prejudica 
The  plaintiff  ap[)eal8  from  the  order  sus- 
taining the  demurrer  of  the  growers,  and 
from  the  decree  in  favor  of  defendants. 

John  H.  HcNary,  William  H.  Trindle,  and 
W.  C.  Winslow,  all  of  Salem,  for  appellant. 

Oscar  Hayter,  of  Dallas,  and  Boy  7. 
Shields,  of  Salem,  tor  reqKmdatts. 

McBBIDB,  J.  (after  stating  tbe  facts  as 
abOTCd.  This  a-ppeai  inTOlres  three  pr(q)oal- 
tlons:  First,  tiie  ccnrrectness  ot  the  order 
sustaining  the  demurrer  of  the  growers  to 
plalntUTa  complaint;  eecond,  tbe  correctness 
of  the  implied  finding  that  by  Its  imsvw  and 
counterclaim  In  the  case  of  Salem  Vnlt  Un- 
ion T.  PlM  Company,  plalntUt  here  was  bar- 
red from  prosecatlng  the  present  suit;  and, 
thirds  die  correctness  of  tbm  finding  that  the 
cmtracts,  Exhibits  A.  and  O,  were  rescinded. 
These  propoaitifflis  will  be  considered  In  the 
order  above  named. 

[1]  Tbe  mllng  upon  tbe  demurra  of  the 
growers  d^>«Ads  npcm  the  question  as  to 
whether  tiiere  was  such  privity  between  the 
growers  and  the  plaintiff  as  would  mtltle 
plaintiff  to  sue  for  breach  of  tbe  contract 
as  being  <me  made  for  its  benefit  The  cases 
in  this  state  have  held  generally  that  where 
two  persons  make  a  contract  for  tbe  benefit 
of  a  third  party,  such  third  party  may  main- 
tain a  suit  or  action  directly  against  the 
promisor  to  enforce  such  contract  Baker  v. 
EgUn,  11  Or.  833,  8  Pac.  280;  Strong  v. 
Kamm,  13  Or.  172,  8  Pac.  831;  Parker  v. 
jeffery,  26  Or.  186,  37  Pac.  712;  Washbum 
V.  Interstate  Investment  Co.,  26  Or.  436,  36 
Pac.  633,  38  Pac.  620;  reldman  v.  McGuire, 
34  Or.  309,  55  Paa  872;  Kleman  v.  Kratz, 
42  Or.  474,  69  Pac.  1027,  70  Pac  506 ;  Oregon 
MIU  06.  V.  Klrkpatrlck,  66  Or.  21,  133  Pac. 
68;  Davidson  v.  Maddei^  SO  Or.  209,  173 
Pac.  320,  in  which  last  case  all  the  Oregon 
precedents  are  cited.  As  a  rule  the  Oregon 
cases  arose  out  of  the  fact  tbat  the  prom- 
isee owed  some  debt  to  tbe  beneficiary  which 
the  promisor  as  part  of  the  consideration 
agreed  to  discharge;  but  In  other  jurUdic- 
tlons  where  such  a  proiiitse  has  been  held  en- 
forceable by  the  beneficiary  no  distinction  ap* 
pears  to  have  been  made  between  such  a  debt 
and  any  other  legal  duty  which  the  prom- 
isee owed  to  the  beneficiary,  and  legally  this 
would  seem  to  be  the  correct  rule.  Indeed, 
In  the  case  of  Washburn  v.  Interstate  Invest- 
ment Co.,  supra,  ffie  rule  is  Impliedly  as  stat- 
ed, with  the  distinction  pointed  out  in  that 
case  that  the  supposed  beneficiary  was  not 
named  In  the  contract,  and  that  there  was  no 
intlmatioit  therein  tbat  the  agreement  was  tor  i 


its  benefit,  whldi  also  seems  to  be  a  salutarr 
and  logical  limitation.  Tbm,  if  the  promisor 
agrees  graerally  with  the  [vomiaee  that  he 
will  discharge  all  the  promisee's  obligations, 
without  vecifying  them  or  to  whom  they  are 
owing,  no  cause  of  action  or  suit  arises  in 
favor  of  a  creditor  of  the  promisee.  But  1^ 
on  the  other  hand,  he  agrees  as  part  of  the 
consideration  or  substance  of  the  contract 
that  he  will  discharge  a  particular  debt  or 
1^1  duty  from  the  prondsee  to  a  particular 
person,  he  will  be  liable  at  the  suit  of  such 
person  for  nonperformance. 

The  English  authorities  and  many  earlier 
American  cases  are  no  doubt  in  confilct  with 
this  view.  The  great  divergence  of  judicial 
opinion  may  be  seen  by  a  perusal  of  chapter 
8  of  Wmiston  on  Contracts,  but  It  Is  be- 
lieved that  with  few  exceptions  the  later 
American  cases  may  all  be  harmonized  with 
the  doctrine  above  laid  down.  For  a  learned 
and  Interesting  discussion  of  this  subject, 
see  Searer  t.  Ransom,  224  N.  Y.  283,  120  N. 
Bi  638,  2  A.  U  B.  1187.  and  authorities  dted 
in  the  ezhaustiTe  notes  to  the  pEinc^al  casa 
in  A.  L.  R. 

Assuming,  then,  that  the  law  will  uphold 
the  right  of  a  bmefidary  to  sue  de  promisfv 
directly  whenever  the  contract  is  made  for 
his  benefit  provided  that  the  duty  or  oU^- 
tion  to  be  disclianEoA  by  the  xntrndsor  ww 
one  originally  owed  to  the  beneficiary  tho 
promise^  we  will  aptdy  ttda  rnle  to  the  tkcls 
pleaded  by  the  plaintiff  herft 

[2]  By  the  terms  of  the  ooiitract»  BzhUilt 
A,  aa  modified  by  the  agreement  of  plalnttff 
to  pay  an  additional  one-half  of  One  cent 
bonus,  the  Salem  Fmlt  Union  was  bound  to 
deliver  to  plaintiff,  and  it  was  its  legal 
duty  to  deUVer  to  plaintiff,  the  berries  grown 
by  the  several  defendants  who  executed  Ex- 
hibit B  as  modified  by  Exhibit  C.  By  Exhibit 
G,  the  growers 'signing  the  same  bound  them- 
selves to  deliver  to  plaintiff,  not  to  the  fruit 
union,  all  tbe  berries  grown  on  their  respec- 
tive lands,  for  the  price  of  8%  cents  per 
pound.  By  so  doing  the  duty  owed  by  fbB 
fruit  union  to  the  plaintiff  would  be  dis- 
charged. As  between  tbe  growers  and  the 
fruit  union,  the  latter  was  merely  the  agent 
to  make  the  contract  and  to  see  that  It  was 
executed,  the  conduit  or  h<9per  through 
which  the  berries  were  to  be  conveyed  to 
the  plalntlflfs  possession  and  by  which  It 
was  assured  of  receiving  them.  Clearly  the 
plaintiff,  or,  to  speak  more  accurftt^y,  the 
plaintiff's  predecessor  in  Interest  was  the 
Intended  beneficiary  of  Exhibit  0.  The  fmlt 
union  was  made  the  agent  of  the  growers  for 
the  very  purpose  of  entering  Into  a  contract 
binding  them  to  deliver  the  fruit  grown  by 
tliem  to  the  plaintiff's  predecessor.  It  had 
an  agency  coupled  with  an  Interest  to  the 
extent  of  being  permitted  to  deduct  from 
the  sum  recrtved  for  tbe  berries  a  oompensa- 
Oaa  tat  its  asrvloes  and  expense  la  maricei- 
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big  ttum,  and  therefore  Irrerocable,  to  make 
the  very  contract  it  did  make  with  platntifTa 
predeceaaor.  Here,  then,  are  all  the  elemMits 
which  go  to  aathoriae  the  growers  frfgn<"g 
Exhibit  C,  and  the  fmlt  nnlon,  to  make  a 
valid  cimtract  for  the  benefit  of  plalntilE. 
Beaver  r.  Ransom,  rapra,  and  cases  dted  in 
notes  In  2  A.  L  R.  p.  118S.  We  aire  of  the 
opinion  that  the  ooort  erred  in  snstainlng  the 
demurrer  of  Paxtrat  et  aL  to  the  complaint, 
which  seems  to  as  snfflclemt 

[3]  While  It  is  practically  impossible  to 
compel  Bpedflc  performance  of  a  contract 
of  tliis  nature^  there  is  abondant  authority 
that  the  court  may,  by  enjotnlnf  the  contrac- 
tor from  selling  his 'wares  to  any  one  else, 
place  him  in  a  position  where  his  own  Inter- 
ests may  be  powerful  enough  to  induce  him 
to  perform  his  contract.  A  leading  case  on 
this  subject  Is  Lumley  v.  Wagner,  1  De  Gex, 
M.  &  G.  604,  sometimes  glren  In  other  reports 
as  Lumley  t.  Qye.  In  this  case  a  Mrs.  Wag- 
ner, a  noted  singer,  bad  engaged  herself  to 
sing  exclusively  at  plaintlfrB  theater,  but 
broke  her  contract  and  engaged  to  aing  at  the 
theater  of  Gye,  who  was  made  a  defendant 
with  her.  The  suit  was  for  an  Injunction  for- 
bidding her  to  slDg  in  the  theater  of  Gye  or 
dsewhere  during  the  season  that  she  had 
engaged  her  services  to  plaintiff.  In  deciding 
flie  case  the  Lord  Chancellor  said: 

"It  was  objected  that  the  operation  of  the 
Injunction  in  the  present  case  was  mischievous, 
excluding  the  defendaot  J.  Wagner  from  per- 
forming in  any  other  theater  while  this  court 
had  no  power  to  compel  her  to  perform  at  Her 
Majesty's  Theater,  tt  is  true  that  I  have 
not  the  means  of  compelling  her  to  sing,  but  she 
has  DO  cause  of  complaint  if  I  compel  her  to 
abstain  from  the  commission  of  an  act  which 
she  has  bound  herself  not  to  do.  and  thus  poa- 
tStHj  eanse  her  to  fnlfill  her  engagement" 

[4]  The  same  doctrine  is  announced  In 
Montaguo  ITloclcton,  U  R  16  Eg.  ISO,  and 
is  settled  in  this  state  by  tbe  case  of  Oort 
T.  Lassard  ft  Ladfer,  18  Or.  221,  22  Pac. 
1054,  6  U  B.  A.  BBS,  17  Am.  St  Sep.  72a 
The  present  case  Is  one  where  the  Invoking 
ct  this  power  might  be  peculiarly  ^cadons. 
Tba  growing  of  loganberries  is  a  new  indufr 
try;  their  production  la  limited  to  a  com- 
paratively small  area;  they  are  perishable 
fruit  incapable  of  shipment  in  a  raw  state 
to  distant  markets;  and  bad  tbe  comt  be- 
low seen  its  way  clear  to  enjoin  the  defend- 
ant growers  frbm  making  d^very  to  any 
other  party  than  this  platatlfr,  It  aeems  al- 
most inevitable  that  the  contract  would  have 
been  observed  and  the  boalness  which  the 
complaint  indicates  the  plalntlft  had  so  as- 
■tduonsly  and  expmsively  labored  to  bolld 
np  would  have  been  saved  tram  onbarnss- 
ment  and  possible  destruction.  The  fact 
that  the  remedy  was  not  applied,  and  that 
defendanta  by  selling  fiielr  product  to  other 
parties  have  now  pat  It  out  of  th^r  power  to 
comply,  ought  not  to  oust  equity  of  tbe  jorla- 


dictlon  It  had  when  this  suit  was  Instituted, 
bat  the  court  should  retain  the  case,  and 
If  the  allegations  of  the  comi^alnt  and  the 
supplemental  complaist  are  found  to  be 
true,  it  should  -compel  the  defaulting  parties 
to  make  good  in  damages  the  losses  directly 
sustained  by  plaintiff  by  reason  of  their  do- 
fiiult  If  plaintiff  has  a  ri^t  to  recover  at 
all  as  against  the  growm.  tbe  Jurisdiction  of 
OQuity  is  obvious:  First,  because  of  the 
necessity  of  an  accounting  as  between  tbem. 
the  fruit  onion,  and  plaintiff;  second,  to 
avoid  a  multlplidty  of  actions  or  suits  be- 
tweoi  plaintiff  and  the  large  number  ta  indi- 
vidual growers;  and,  third,  because  of  al- 
lied collusion  between  tbe  promisors  and 
promisee  fruit  union  to  avoid  the  contract 
which,  If  true,  amounts  to  coaistmctlve  or 
perhaps  actual  fraud  upon  plaintiff.  In- 
deed, respectable  authorities  are  to  the  ef- 
fect Oat  the  appropriate  remedy  tn  this 
class  of  cases  Is  in  equity  rather  than  law. 
1  Wllllston  on  Contracts,  t|  868,  SB»,  when 
the  author  observes: 

"There  la  no  satisfactorr  solution  of  Qiese 
difficulties  In  the  procedure  of  a  court  adminis- 
tering legal  remedies  only.  Bnt  one  of  the 
functions  of  eqnity  Is  to  provide  a  remedy 
where  tbe  common-law  procedure  is  not  suffi- 
ciently elastic,  and  no  opportunity  can  be 
found  for  the  exercise  of  this  function  more  ap- 
propriate than  the  sort  of  case  under  consider- 
ation. Much  of  the  difficulty  of  the  aftuation 
arises  from  the  fact  that  three  parties  are  in- 
terested to  the  contract.  Common-law  proce- 
dure contemplates,  but  two  sides  to  a  case, 
and  cannot  well  deal. with  more.  Equity  can 
deal  successfully  with  any  number  of  conflict- 
ing interests  in  one  case,*  since  defendants  in 
equity  need  have  no  community  of  interest,  and 
under  the  procedure  of  the  so-csUed  code  states* 
the  same  thing  Is  possible  thongh  separate 
courts  of  eqnity  are  abolished. 

"In  the  case  under  consideration  the  only 
satisfactory  relief  Is  something  in  the  nature 
of  specific  performance.  The  basis  for  equity 
jurisdiction  is  the  same  as  in  other  cases  of  spe- 
cific performance.  There  Is  a  valid  contract, 
and  the  remedy  at  law  for  its  enforcement  is 
inadequate.  As  the  promisee  and  the  benefi- 
dary  have  both  an  interest  in  the  performance 
of  tbe  promise,  either  should  be  allowed  to 
bring  suit  joining  the  other  as  codefendaut 
with  tbe  promisor.  In  this  way  all  parties 
have  a  chance  to  be  heard.  There  may  tiirays 
be  a  posdble  question  as  to  the  respective 
righto  of  the  promisee  and  tbe  benefidary.  and 
also  whether  the  promisor  has  a  vaUd  defense 
against  the  promisee,  and  these  questions  should 
not  be  determined  in  any  litigation  in  which  all 
three  interested  parties  are  not  joined.  Any 
procedure,  which  not  only  permits  but  requires 
this,  meets  the  necessities  of  the  case." 

[i]  We  now  come  to  the  second  proposi- 
tion: Is  the  action  itf  Salem  Fmlt  Union  v. 
Phez  Company,  now  pendinCi  a  bar  to  this 
suit?  To  this  we  mast  answer  in  tiw  nega- 
tive. It  la  conceded  that  the  ruling  of 
the  learned  drcolt  court  was  predicated  upon 
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the  theory  that,  the  growers  not  being  proper 
parties  and  being  out  of  the  case  by  reason 
of  tbe  fact  that  their  demurrer  had  been 
sastalned,  there  remained  nothing  but  a  ques- 
tion of  damages  to  be  litigated  between 
plaintiff  and  the  union,  and  that  plaintiff 
had  its  remedy  at  law  upon  the  counterclaim 
pleaded  against  the  union  in  that  action. 
But,  holding  as  we  do  that  the  union  was  in 
fact  a  proper  party,  tbe  whole  foundation 
upon  which  that  conclusion  rested  is  destroy- 
ed. There  is  a  lack  of  that  snbstantlal  iden- 
tity of  parties  which  Is  required  in  order 
that  one  action  may  be  pleaded  in  abatement 
of  the  other.  2  C.  J.  S  99  et  seg. 

[I,  7]  We  noct  aiq;>roach  defendant's  third 
IffopoHitloii,  which  Is  that  both  the  fruit 
union  and  tbe  growers  have  been  released 
from  tbe  performance  of  the  contract,  Exhib- 
it A.  as  modifled  by  I^shlbit  C;  that  the 
contract  has  been  expressly  rescinded  by  a 
verbal  agreement  between  plaintiff  and  the 
ofBcers  of  the  fndt  union.  This  is  an  afflrm- 
atlve  defense,  and  the  burd«i  of  proof  is 
upnn  the  defendant  to  establlsb  It  by  the 
preponderance  or  outw^i^ing  of  teaUmony. 
As  tlie  testimony  Is  conflicting,  It  will  be  of 
advantage  to  take  a  view  of  the  situation  at 
die  time  defendant  claims  tbe  contract  was 
rescinded.  There  is  no  comi^aint  that  the 
contract  between  Oie  fruit  union  and  the 
plaintiff,  Bxhiblt  A,  and  the  contract  betwem 
the  union  and  tbe  growers,  Exhibit  B,  were 
not  satisfactorily  carried  out  In  1917.  Both 
agreemrats  were  substantially  performed. 
Late  in  tbe  year  1917  the  Increased  price  of 
labor  and  other  conditions  Incident  to  tbe 
war  Indicated  that  the  crop  for  1918  could 
not  be  produced  inrofltably  at  the  price  of 
S  cents  per  pound,  and  Oie  fniit  union  found 
itself  in  tbe  predicament  of  being  absolutely  ; 
bound  by  Exhibit  A  to  famish  to  plaintiff  : 
1,200  tons  at  that  price,  while  Its  growers  | 
could  relieve  themselves  of  the  obligation  to 
deliver  the  berries  up<m  which  the  union 
depended  to  fulfill  its  contract,  by  the  pay- 
ment of  the  trlfiing  penalty  of  10  cents  a 
crate  for  all  berries  delivered  by  them  to 
other  parties.  While  the  contract  with  the 
growers.  Exhibit  B,  Is  termed  a  pool,  it  was 
and  is  In  legal  effect  a  separate  and  IndU'id- 
nal  contract  between  the  union  and  each 
B^>arate  grower,  there  being  no  covenant 
binding  the  growers  to  each  other,  and  the 
breach  of  eadi  individual  grower  could  not 
aff^  In  any  way  the  contract  between  other 
growers  and  the  union.  There  was  also  the 
possibility  that  a  grower  might  sell  his  land 
to  some  other  party,  and,  such  party  not 
being  bound  and  the  land  not  being  bound, 
there  would  remain  to  the  union  as  a  remedy 
only  a  personal  action  against  the  party 
signing  the  contract  It  wag  apparent  that 
many  growers  would  tabe  advantage  of  the 
10-o«it  forfeiture  clause  In  th^r  contracts 
with  the  union  and  seU  to  other  parties,  and 


tiie  union  would  thereby  be  rendoed  unable 
to  comply  with  its  contract  with  plaintiff's 
predecessor,  and  find  itself  liable  to  the  latter 
in  damages.  What  plaintiff  desired  was  a 
sufficient  snpply  of  berries  to  fill  its  contracts 
and  carry  on  its  business.  What  the  union 
wanted  was  some  arranganent  whereby  it 
could  secbre  the  berries  to  moot  its  obligation 
to  plaintiff  and  incidentally  get  rid  of  the 
Inadequate  penalty  clause  contained  In  its 
original  agreement  with  the  growers.  The 
clause  in  Exhibit  O,  providing  that  the  cove- 
nants in  the  agreement  should  "run  with  the 
land,"  was  no  doubt  considered  Important, 
although  it  is  doubtful  whether  It  could  be 
enforced  in  an  action  at  law.  Gibson  t. 
Hoiden,  115  lU.  199,  3  N.  B.  282,  50  Am.  Hep. 
146;  Hurxthal  v.  St  Lawrence  Boom  &  iStg. 
Co.,  53  W.  Va.  87,  44  8.  D.  520.  97  Am.  St 
Hep.  954.  Whether  any  equitable  remedy 
would  arise  out  of  sudi  a  covraant  need  not 
here  be  considered.  Perhaps  another  reason 
which  produced  in  tbe  mind  of  the  olScers  of 
the  union  a  desire  to  have  the  contract  here 
d^Ignated  as  Exhibit  A  changed  was  that 
under  its  provisions  the  union  was  directly 
liable  In  damages  for  nondelivery  of  the 
berries,  while  under  the  terms  of  the 
modification.  Exhibit  C,  tbe  ultimate  respon- 
sibility for  nondelivery  was  shared  by,  if 
not  entirely  shifted  to  the  shoulders  oi;  the 
Individual  growers,  unless  the  union  should 
have  openly  or  tacitly  concurred  In  sucli 
failure  to  deliv^.  Exhibit  O  was  highly 
advantageous  to  the  union,  and  in  some 
respects  beneficial  to  plaintiff's  assignor. 
But  there  is  nothing  In  any  of  the  corres- 
pondence prior  to  the  final  breach  of  the 
contract  that  Indicates  that  plaintiff's  as- 
signor ever  Intended  to  rescind  a  perfectly 
valid  written  contract  for  the  delivery  of 
berries  at  3  cents  a  pound  and  substitute 
therefor  a  verbal  agreement  for  th^  d^v- 
ery  at  3^  cents. 

We  do  not  have  to  depend  upon  oral  tes- 
timony alone  to  ascertain  the  fact  that  a 
modification  of  ExhlMt  A  as  to  price  bad 
been  discussed  between  tbe  officers  of  the 
union  and  the  ofilcers  of  i^alnturs  iffede- 
cessor.  Among  otha  things  we  bare  this 
letter: 

"Dec.  14,  1917. 
"Attention  Mr.  Frank  T.  Schmidt 
"Northwest  Fruit  Products  Company,  Salem, 
Oregon— Dear  Sirs;  After  talking  with  you  a 
few  ds;B  ago  in  regard  to  the  proposal  of  your 
company  to  iDcreaae  the  price  of  the  logan* 
berry  contract  we  now  have  with  you  to  3^ 
cents  net  to  the  grower,  the  writer  took  the 
matter  up  with  the  board  of  directors  and  they 
stated  that  they  would  be  willing  to  do  this, 
and  will  take  immediate  action  to  re-sign  all 
of  these  contracts  with  the  growers  on  a  Tery 
much  stronger  baais  than  heretofore.  We  will 
have  a  copy  of  the  new  contract  to^aorrow 
some  time  and  will  bring  it  down  to  you  to  look 
over,  and  we  wish  yon  would  write  ns  a  letter 
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coi^rming  the  propoBal  70a  have  made  to  os 
10  we  can  hare  a  record  lor  our  files. 
"With  best  wishes,  we  are 
'Tours  truly,        Salem  Fruit  UnloD, 
"By  Robert  G.  Paaliu,  General  ManaKer.** 

From  this  we  naturally  Infer  Oat  two 
facts  had  been  the  subject  of  fflscussion  be- 
tween these  partiea:  First,  an  Increase  of 
half  a  cent  per  pound  In  the  price  of  berries: 
second,  a  new  contract  with  the  growers, 
that  would  make  it  certain  or  at  least  more 
probable  that  the  growers  would  ddlver  at 
that  price.  It  therefore  appears  probable 
that  Frank  T.  Schmidt  had  offered  an  ad- 
vance of  half  a  cent  a  pound,  and  that  the 
fruit  union  had  in .  contemplation  a  modifi- 
cation of  Its  contract  with  the  growers  so 
as  to  bind  them  to  dellrer  at  the  advanced 
price.  The  modification  was  for  the  mutual 
benefit  of  both  parties.  It  also  appears 
probable  that  plainUfF  was  deslrons  that  aa<^ 
contract  with  the  growers  should  be  so 
arranged  as  to  give  plaintiff's  predecessor  a 
remedy  against  the  growers  iadivldaally, 
Instead  of  against  the  corporation,  practically 
composed  of  these  same  growers. 

Attention  is  called  in  plaintiff's  reply  brief 
to  the  fact  that  verbal  agreements  and  pro- 
posals between  these  parties  were  almost 
invariably  sapplemoited  by  confirmatory 
correspondence,  while  in  the  present  Instance 
evidence  of  what  the  defendant  union  claims 
to  have  been  an  actual  rescission  of  contract 
relations  between  the  parties  rests  entirely 
In  parol.  This  is  an  important  circumstance, 
when  we  consider  that  defendant's  evidence 
of  a  rescission  rests  almost  entirely  upon  tbe 
testimony  of  defendant's  manager,  and  is 
flatly  contradicted  by  the  testimony  of  Frank 
T.  Sdimidt,  who  is  said  to  have  been  the 
officer  of  plaintiff's  predecessor  who  made 
tbe  rescission.  In  addition,  we  search  the 
record  in  vain  for  any  evidence  that  at  any 
meeting  of  the  directors  with  officers  of 
plaintiiTa  asMgnor  was  the  subject  of  re- 
■dsBloD  oC  Bxhiblt  A  alluded  to  or  discussed. 
In  fact,  the  excuse  at  a  resdssion  of  Slzhibit 
A  was  never  mooted  in  any  correspondence 
betwera  tbe  parties  until  Oie  growers  (who 
to  a  great  eztait  compose  tbe  Salem  Fruit 
Union),  with  tbe  tadt  consent  of  the  Salem 
Fruit  Union,  made  up  minds  to  violate 
their  oontEbcts  and  sell  their  product  to 
other  parties  at  a  greatly  nbanced  price. 

TbB  fidlowtng  ItttKTf  wrtttoi  by  the  manft- 
get  of  file  onion,  la  a  distinct  recognition  of 
tbe  existence  of  the  original  contract: 

"January  18,  1918. 
"Northwest  Fruit  Products  Company,  Salem, 
OregoiH-Dear  Sirs;  We  confirm  conversation 
of  the  writer  with  your  Mr.  Frank  Sdimldt,  in 
which  he  stated  that  yon  wish  to  raise  the 
fresh  loganberry  contract  with  you  ten  dollars 
per  ton.  In  accordance  with  tbe  above  desire 
we  have  had  new  contracts  printed  for  our 
growers  and  will  commence  signing  them  up 


immediately.  We  also  think  It  will  be  best  for 
us  to  make  out  the  contract  with  you  on  a  basis 
of  1,200  estimated  t<mst  tbe  same  as  ^e  one 
made  last  year.'and  make  a  new  contract  for 
whatever  additional  tonnage  we  can  contract 
at  that  price. 

"Tours  truly,        Saiem  Fruit  Union, 
"Bj  Robert  0.  Paolus,  General  Bbmager." 

Here  is  no  word  In  relation  to  the  rescls* 
slon  which  defendant  now  claims  had  been 
previously  made^  but  rather  "you  wish  to 
raise  the  fresh  loganberry  contract  [Exhibit 
A]  ten  dollars  per  ton."  Why  "raise"  a 
contract  which  had  been  res<^nded,  annulled, 
and  abrogated?  This  pretext  of  rescission 
se«ns  to  us  to  have  been  an  afterthought; 
conjured  up  to  escape  the  consequences  of 
what  war  conditions  had  rendered  an  un- 
profitable, If  not  a  losing,  ccmtract. 

Up  to  May,  1919,  there  is  no  written  evi- 
dence that  the  defendant  fruit  union  was 
claiming  the  complete  rescission  of  the  origi- 
nal  contract,  and  thai  only  apparently  on  tike 
theory  that  by  agreeing  to  pay  and  by  paying 
more  than  It  was  required  under  the  con- 
tract as  originally  drawn,  the  plaintiff's 
assignor  had  abandoned  tbe  wlu^  contract 
In  a  letter  of  May  22, 1A19,  the  secretary  of 
the  unton  saya: 

"Tbe  crop  of  1018,  as  you  know,  ms  handled, 
not  ander  the  written  contract  of  May  24,  IMT, 
but  purenant  to  an  oral  agreement  with  your 
company,  fixing  the  price  of  the  berries  at  S%'4 
per  poond  and  more  it  conditions  warranted. 
This  later  condition  you  met  during  the  month 
of  Alarcb,  by  directing  us  to  pay  our  growers 
an  additional        per  pound,  which  we  did. 

"This  oral  agreement  also  provided  for  a  new 
form  of  general  contract  to  be  executed  by  onr 
growers,  requiring  delivery  to  be  made  directly 
to  your  factory.  Tbi»  agreement  was  intended 
to  operate  in  lieu  of  the  old  written  contract, 
which  had  to  be  abandoned  on  account  of  war 
conditions.'* 

This  seems  to  have  been  the  inception  of 
the  idea  that  by  voluntarily  advancing  the 
price  paid  to  growers  In  order  to  meet 
changed  conditionB,  plaintiff's  assignor  bad 
abandoned  the  original  contract  entirely. 
The  communication  does  not  say  to  plaintiff 
what  defendant  now  dalms,  to  wit:  "In 
January,  1918,  you  expressly  agreed  that  She- 
hibit  A  should  be  -  resdnded."  On  the  con- 
trary. It  reads: 

"Pursuant  to  an  oral  agreement  with  your 
company  fixing  the  price  of  berries  at  8%  cents 
per  pound  and  more,  if  conditions  warranted." 

A  voluntary  agreement  to  advance  the 
price  did  not  have  the  effect  to  rescind  the 
contract  in  other  respects,  and  the  testimony 
shows  that  the  plaintiff  kept  its  agreement  In 
that  particular  in  1918,  and  was  ready  and 
willing  to  make  further  concessions  later. 
We  do  not  feel  that  defendant  has  made  out 
a  case  of  resdssion.  Perhaps  it  could  have 
compdled  the  plaintiff  to  pay  the  Increased 
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price  In  succeeding  ^rs,  altbongh  Uie  c(m- 
Hlderatlon  for  stjch  Increased  price  la  not 
apparent.  Bnt,  aa  before  remarked,  Chat 
qaestlon  does  not  arise  here.  We  conclude 
that  there  Is  not  sufficient  evidence  to  ^na- 
Ufy  the  finding  that  the  contract  was  re- 
sdnded. 

[1]  Another  contoitlon  Is  that  the  rdeaw 
by  plaintiff  and  the  fruit  nnion  of  one  Boy 
V.  Ohmart  from  his  contract  to  deliver  ber- 
ries dissolved  tbe  so-called  pool  and  released 
all  the  other  parties.  Including  the  union.  It 
should  be  remembered  that  each  grower  made 
a  separate  contract  with  tbe  fruit  union, 
autborlzlng  it  to  sell  for  a  fixed  price  all 
his  berrlea.  The  price  did  not  depend  on 
wbat  any  other  grower  was  to  get,  and  the 
release  of  another  grower  conld  not  in  any 
way  Increase  or  diminish  Us  compensation. 
The  only  parties  who  could  be  injured  by  the 
failure  of  any  grower  to  observe  his  con- 
tract were  the  union  and  the  plaintiff. 
While  the  arrangemrat  Is  caned  a  pool  and 
has  some  of  tfa«  attributes  of  that  rather 
hazily  defined  association,  It  lacks  the^ment 
of  mutual  interdependmce  between  Uie  pro- 
ducers. No  grower  either  gained  or  lost  any- 
thing by  reeKin  of  the  fact  that  the  growers' 
agent  and  tiie  plaintUf  agreed  that  Ohmart 
abonld  be  reteased.  The  oUectlon  is  highly 
technical,  and  has  no  merit  The  fact  that 
the  defendant  nnbm  as  between  It  and  the 
growers  stood  in  tbe  r«tlaticHi  of  principal 
and  agent,  coupled  with  the  fact  that  the 
plaintiff's  assignor  and  plaintiff  knew  of  this 
reiatitm,  cannot  excuse  it  fnnn  liability  in 
this  cassu  2  Uediem  on  Agency,^  |  1714  et 
seq.  Hie  union  was  to  an  extent  a  bene- 
fldary  In  Oils  transaction,  In  the  respects 
heretofore  mentioned:  It  furnished  greater 
assurance  that  its  growers  would  deliver 
their  products,  and  by  Exhibit  0  divided  the 
responsibility  for  failure  to  deliver.  It  plac- 
ed upon  tbe  growers  tiie  onus  of  seeing  that 
its  contract  that  th^  should  "deliver  the 
goods"  was  faithfully  carried  out  so  that  It 
might  collect  for  them  the  amounts  due  them 
for  such  dellv^,  and  Incidentally  collect 
the  compensation  due  it  for  Its  serrlcee. 
Its  contract  with  plalntift.  although  in  a 
■mse  a  contract  of  an  agent  for  known 
principals,  was  nevertheless  its  covenant 
by  which  It  pledged  Its  own  good  faith  and 
credit  that  the  fruit  mentioned  therein 
should  be  delivered.  The  evidence  Indicates 
that  it  was  entirely  willing  that  its  growers, 
who  as  stockholders  practically  comjHised 
the  corporation,  should  make  default  There 
Is  of  course  a  tedmlcal  distinction  b^nreen 


tbe  growars  as  growaia  and  as  stocUiolders, 
but  it  is  in  tills  ease  a  distinction  that  lias 
DO  fouudatlrai  in  morals  and  should  not 
stand  in  the  way  of  the  admlnistratioD  ot 
equity. 

Some  queetiwi  la  raised  aa  to  tiie  validity 
of  the  assignmait  from  tbe  N(»thwaet  Fruit 
Products  Company  and  allied  companies  to 
plaintiff.  Sudi  defect  Is  not  ideaded  by  way 
of  abat^nent  and.  If  it  were  so  pleaded,  we 
think  the  asslgnraent  sufildent  especially  la 
equity  and  whov  it  tiaa  been  substantially 
recf^lzed -and  acted  upon  by  the  parties. 

[I]  These  conslderati<»is  naturally  lead  to 
a  reversal  of  the  decree  of  the  circuit  court 
and  the  order  sustaining  the  demurrer  of 
the  growers.  As  to  future  procedure  there 
are  practical  dtfflcolties.  We  might  up<m  tbe 
showing  here  render  a  decree  against  tha 
fruit  union  and  send  the  case  back  with 
directions  that  tbe  isauea  between  the  grow- 
ers and  tbe  irialntiff  be  tried,  but  sudi  a 
coarse  would  subject  the  parttea  to  maar 
Ineonvenlencea  and  would  lean  unsettled 
the  aqinltles  between  tiie  miioB  and  the 
growers.  Tliere  Is  an  acoomit  to  be  stated  be- 
tween each  Individual  grower  and  the  plain- 
tiff, together  with  an  account  between  these 
and  the  union.  As  for  the  damages  caused 
by  loss  of  profits  and  expenses  of  advertising, 
these  in  view  of  the  disturbed  condition  of 
trade  are  too  largely  speculative  to  be  capa- 
ble of  appraisaL  But  taking  tbe  allegations 
of  the  complaint  to  be  true,  tbe  growers  who 
signed  Exhibit  O  should  account  to  plaintiff 
for  the  difference  In  the  price  of  berries 
sold  to  other  parties  and  8%  cents  par 
pound*  tiie  contract  price  mentlcmed  in  Ex- 
hibit 0.  And  tha  fruit  union  diould  be 
held  to  a  like  accounting  for  eadi  ot  the 
years  In  which  there  has  been  default  The 
impractibllity  of  ascertaining  tbe  probable 
profits,  if  any,  which  plaintiff  may  have  lost, 
and  of  apportioning  these  among  the  parties, 
seems  to  preelnde  further  litigation  along 
that  line. 

The  order  will  therefore  be  that  this  cause 
be  remanded,  with  directions  to  .overrule  the 
demurrer  as  to  all  the  defendants  who  signed 
Exhibit  O;  to  permit  plaintiff,  if  it  be  so 
advised,  to  file  a  supplemental  complaint  aa 
to  these  defendants;  to  retry  the  case  as  to 
the  growCTs  and  plalntifl^  and  as  betwew  tiie 
fruit  union  snd  plaintiff,  so  far  aa  edtber 
shall  desire  to  do  so,  leaving  the  testimtmy 
already  taken  to  stand  as  between  the  union 
and  tbe  plaintiff;  and  otlierwise  to  proceed 
as  hidicated  her^ 
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Cher,  that  the  bank  waa  in  a  position  in  the 
nature  of  a  trnatee  for  E.,  and  that  XL  can 
hold  the  bank  to  a  faithful  perfomuuieo  of  the 
terms  of  said  agreement. 

NIelMlaoD,  Jh  AMonting. 


(BnUahiu      fha  Otmrt,) 

1.  Evtdeooa  «=>443(l)— Parol  ovldoaee  r«io 
doea  not  apply  to  a  ooatraet  mainly  oral 
bat  enbraoing  writtnga. 

The  role  that  a  written  contract  cannot 
be  altered,  changed,  or  terms  Tarled  In  the 
absence  of  allegations  and  proofs  of  mistake, 
fraud,  or  faDnre  of  consideration  by  parol 
proofs  does  not  apply  InTariably  and  without 
exceptions,  and  one  of  those  exceptions  is 
that,  where  a  transaction  is  entered  into  be- 
tween parties,  the  terms  of  which  are  yet  to 
be  carried  out— in  other  words,  are  execn- 
torr— aa  future  covenants  and  promises,  some 
of  the  prorisions  of  iriiieh  are  verba]  and 
some  one  or  more  are  in  writing,  tJie  abon 
rule  as  to  varying  the  terms  of  a  contract  doea 
not  apply  and  the  parol  terms  and  provisions 
of  said  contract  may  be  proved;  and  this  is 
npon  the  theory  that  the  main  transaction 
rests  in  parol,  the  written  portion  being  an 
incident  connected  with  the  main  tranaaction. 

2.  EvMoMW  «=s»443(2)— Tmtts  «s»30l^(l)— 
MaJter  of  aoto  may  show  promlsoa  nado  as 
ladaeomsRt  to  alga;  held,  that  maker  of  tot* 
to  haak  could  hold  bank  to  faithful  perform* 
aaos  of  its  agraemeat  to  apply  fnnds  from 
partnership  It  was  Hqsldatlag  to  goto  It  la- 
daoed  such  maker  to  slga. 

Where  E.  executes  a  promissory  note  to 
a  bank  of  whieb  O.  is  preddent,  and  before  B. 
execntea  the  note  representing  said  bank, 
as  an  Indueonent  to  S.  to  rign  the  note  to 
said  bank,  represents  to  E.  that  a  business 
concern  in  which  E.'a  son-in-law  is  a  partner 
is  in  a  failing  condition,  and  that  the  bank 
has  advanced  all  the  money  to  said  concern 
that  it  can  do  legally,  and  that  the  bank  is 
liable  to  lose  a  certain  secnrity  held  by  it  on 
the  property  of  said  concern  reaaon  of 
bankmptcj  proceedings  if  aettlement  with  the 
creditors  of  said  concern  ia  not  carried 
throught  and  that  It  will  be  neceasary  for  said 
bank  to  advance  .a  certain  amount  of  money 
to  consummate  said  settlement,  and  that  it 
was  desired  that  E.  eifpi  a  note  to  the  bank  to 
cover  the  amount  of  said  advancement,  and 
that,  if  E.  would  sign  said  note,  the  bank 
would  snpervise  and  carry  through  said  set- 
tlement and  see  that  the  concwm  was  sold 
out,  and  that  the  proceeds  of  said  sale  would 
be  applied  in  liquidation  of  tiie  debt  and  note 
which  it  was  sought  that  E.  execute  before 
any  of  said  fnnd  would  be  applied  to  any  debt 
owed  to  the  bank,  and  that  other  promises 
were  made  as  to  the  handling  of  said  settle* 
ment  Uiat  would  aafeguard  and  procure  the 
liquidation  of  the  note  by  E.,  and  upon  said 
promises  and  assurances  E.  signed  said  note, 
and  afterwards  the  consummation  of  said  plan 
was  carried  out,  and  the  bank  and  C.  came  in- 
to possession  of  the  funds  from  said  sale  of 
the  businees  and  had  charge  of  the  disburse- 
ment of  the  same.  Held  that  E.  could  prove 
the  terma  of  said  agreement  and  Aeltf,  far- 


Appeal  from  District  Court,  nttsbui^ 
Connty;  B.  W.  Htggins,  Judge. 

Action  by  the  City  National  Bank  of  Mc- 
Alester  against  Sarah  J.  Edwards.  Directed 
verdict  for  plaintiff,  attachment  on  defend- 
ant's residence  sustained,  defendant's  mo- 
tion fOr  new  trial  overruled,  and  defendant 
appeals.  Reversed,  and  canae  remanded  for 
new  trlaL 

O.  A  Keach,  of  Wfa^ta,  Kan.,  and  A.  O. 
Harkley,  of  McAlester,  for  plaintiff  la  error. 

Fuller,  Porter  &  Fnuior  and  J.  8.  Amote,  all 
Of  MeAlester,  for  driendant  In  error. 

ELTING,  J.  This  action  was  brought  by 
the  City  National  Bank  of  MeAlester  against 
the  defendant,  Sarah  J.  Edwards,  on  a  prom- 
issory note,  and  was  filed  oo  March  28, 1916. 
Prayed  for  judgment  against  the  defendant 
Iv-the  sum  of  $3,087.33,  together  wttH  Inter- 
est thereon  at  10  per  cent  i>er  annum  frcxn 
the  1st  day  of  February,  1016,  until  paid. 

The  plaintiff  at  the  same  time  filed  an  affi- 
davit for  attachment  asking  for  same  up<w 
the  srounda  that  the  defendant  was  a  uon- 
reddent  of  the  state  ct  Oklahoma  and  re- 
sided at  Wichita,  state  of  Kansas,  and  caused 
an  attachment  to  be  Issued  and  levied  npon 
a  residence  of  the  defendant  In  the  dty  of 
MeAlester,  OkL,  and  afterwards  caused  serv- 
ice to  be  bad  by  publication. 

On  the  20th  day  of  Dec«uber,  1016^  the  de- 
fendant filed  an  answer  in  said  cause.  Said 
answer  cuktalned  a  general  denial  of  the  al- 
legations of  the  plaintiff's  petition  except 
such  allegations  as  were  admitted  In  the  an- 
swer. <rhe  allegations  of  said  answer  were 
In  substance  as  follows:  That  J.  F.  Craig 
was  president  of  the  plaintiff  bank  at  the 
time  the  transaction  and  Incidents  hereinafter 
set  forth  took  place,  and  that  he  was  the 
agoit  of  the  said  bank  in  said  transaction; 
that  during  the  year  1912  Ben  Durfee,  a 
son-in-law  of  the  defendant,  was  engaged  In 
a  mercantile  buainess  In  the  city  of  MeAles- 
ter, and  that  said  business  was  ccmdncted 
under  the  name  of  Ben  Durfee  &  Co.,  and 
was  a  partnership  composed  of  Ben  Durfee 
and  another  party;  at  the  close  of  1012  the 
said  concern  became  insolvent,  owed  more 
debts  than  It  could  pay,  and  was  in  bank- 
ruptcy, and  that  the  plaintiff  bank  undertook, 
through  J.  F.  Oralg,  to  make  a  settlement  and 
did  make  a  settlement  with  the  creditors  of 
said  concern  at  30  cents  on  the  dollar;  that 
it  was  estimated  by  J.  F.  Craig  that  It  would 
take  something  like  $6,600  to  make  the  set- 
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tlement,  and  that  said  bank  had  already  ad- 
vanced to  Ben  DuTfee  &  Co.  all  the  money 
they  could  legally  do,  which  amount  bo  ad- 
vanced was  in  the  sum  of  $6,500;  that  on  or 
about  the  3d  day  of  April.  1913.  the  said 
president  of  plaintllF  bank,  J.  F.  Craig,  ap- 
peared at  the  home  of  the  defendant,  Sarah 
J.  Edwards,  In  company  with  Ben  Dnrfee, 
and  the  defendant,  talking  through  and  be- 
ing represented  by  her  daughter,  Mrs.  Dnr- 
fee, had  a  transaction  with  J.  F.  Craig,  If 
not  with  the  specific  consent  of  Ben  Durfee, 
representing  Ben  Durfee  &  Co.,  it  was  at  least 
by  his  Implied  assent  thereto,  and  as  a  re- 
sult of  the  negotiations  this  dc^Fendant  signed 
the  note  sued  on  herein. 

The  d^endant  was  not  inclined  to  sign  the 
note,  but  It  was  represented  by  3.  F.  Craig  to 
Mrs.  Dortee  as  the  qgent  of  her  mother,  the 
defendant,  and  It  Is  alleged  that  a  part  ot 
the  transaction  of  which  was  In  the  presence 
of  and  the  hearing  of  Mrs.  Edwards,  the  de- 
fendant, whereby  It  was  represented  by  Craig 
that  the  bank  had  advanced  all  tbe  credit  to 
Ben  Dui^ee  &  Co.  that  it  could  legally  ad- 
vance, and  that  It  was  necessary  that  a  set- 
tlement  with  the  creditor^  be  made,  and  asked 
the  defendant  to  sign  a  note  covering  the 
amount  of  not  with  a  view  of  collects 

Ing  the  same  from  the  defendant,  but  the  In- 
debtedness would  be  carried  in  her  name  to 
make  it  legal.  It  vas  farther  rqwesented  to 
her  that  the  settlement  eould  be  made  at  SO 
cents  on  Uie  dollar,  and  cmly  sndt  part  of  the 
$6,500  as  was  needed  to  make  the  settlement 
would  be  used,  and  Vhat  was  not  used  would 
be  credited  on  the  note.  It  was  further  rep- 
resented that  the  hank  h^d  a  mortgage  on 
pnq^erty  beltmi^ng  to  the  concern  at  Kiowa, 
OkL,  and  that  th^  would  gin  credit  tor 
$4,000  on  the  debt  due  the  bank  from  the  con- 
cern when  a  deed  was  given  to  said  inroperty 
to  the  bank.  It  was  further  agreed  that  for 
the  balance  of  said  Indebtedness  due  from 
the  contem  to  the  bank  In  the  sum  of  $2,600 
the  bank  was  not  to  partlcUtate  in  the  30  par 
cent  settlement  It  was  further  agreed  by 
the  bank  that  Ben  Durfee  would  keep  in 
charge  of  the  business  under  the  control  of 
the  bank,  and  that  as  soon  as  Uie  same  could 
be  done  that  said  business  would  be  sold,  and 
that  the  indebtedness  of  said  concern  would 
be  paid  out  of  the  proceeds  of  the  sale,  in- 
cluding the  balance  of  the  debt  covered  by 
the  note,  and  that  the  debt  of  the  bank  was 
not  to  be  paid  out  of  said  proceeds  until  the 
amount  covered  by  the  note  by  defendant  was 
first  settled.  It  was  further  alleged  that  on 
the  strength  of  these  representations  and  as- 
surances, believing  that  they  would  be  carried 
out,  the  defendant  signed  said  note;  that  set- 
tlement was  perfected  and  consummated 
whereby  the  debts  of  the  concern  were  paid 
and  settled  at  the  rate  of  80  cents  on  the 
dollar  and  that  the  amount  of  money  cov- 
ered by  said  note  was  in  excess  of  what  was 


required  to  liquidate  said  Indebtedness  at  80 
cents  on  the  dollar  In  the  sum  of  $961.03,  and 
that  this  amount  was  credited  by  two  different 
credits  on  said  note;  this  was  in  pursuance 
of  the  agreement  made  by  Mr.  Craig  repre- 
senting the  bank  with  the  defraidant;  that  In 
breach  of  one  of  the  agreements  made  with 
the  defendant  however,  the  bank  permitted 
the  balance  of  the  indebtedness  of  ^,500  due 
from  the  concern  to  the  bank  to  participate 
in  that  settl^ent  and  rec^ved  $750  tEEat 
should  have  been  credited,  as  the  defendant 
contends,  upon  her  note,  in  addition  to  the 
$961.03;  that  afterwards  a  deed  was  made 
to  the  property  in  Kiowa  to  the  bank  for  $4,- 
000,  which  would  cut  the  debt  due  by  the 
concern  Bea  Durfee  &  Co.  to  $2,500;  that 
about  a  year  after  the  note  was  executed  a 
sale  of  said  conoem  was  consummated  to  (me 
Joe  Bell,  who  paid  something  like  $13,600  for 
said  property;  this  sale  was  consnmmated  by 
J.  F.  Craig  and  Ben  DurfM  acting  togethw, 
and  the  money  was  paid  Into  the  bank  and 
by  it  disbursed ;  that  Ben  Durfee  and  J.  F. 
Craig  secured  a  settlement  with  the  creditors 
at  66  per  cent,  on  the  dollar;  that  after  the 
settlement  with  said  creditors,  there  was  a 
considerable  sum  of  said  proceeds  of  said  sale 
sttU  mnalning  In  said  bank,  and  that  J.  V. 
Craig,  without  consultlug  this  defendant  in 
any  particular  about  the  transaction,  and 
in  breach  of  his  agreement  with  the  defend- 
ant did,  In  addition  to  j>aylng  SO  per  cent  of 
the  debt  of  $1,000  owed  to  the  First  Natlcmal 
Bank  of  McAlester,  and  a  note  of  91JD0O 
owed  by  Ben  Durfee  to  the  bank  of  Oreba, 
paid  to  the  first-named  bank  $443.27,  and  to 
the  bank  of  Krebs  $418.35,  which  two 
amounts  shQuld  have  gone  to  the  IhinidatioD 
of  tlie  debts  evidenced  by  defoidatttrs  note 
under  the  agreement 

In  addition  thereto  this  plaintiff  bank, 
through  J.  F.  Craig,  had  chai^;ed  up  against 
said  fond  and  liquidated  $1,760  of  debts  of 
the  ctmoem  in  the  favor  of  the  bank  instead 
of  crediting  the  note  upon  which  defendant 
was  sued,  and  as  It  was  agreed  by  J.  F.  Craig 
with  the  defendant  and  Mrs.  Durfee,  her 
agent,  would  be  dene  if  she  would  sign  said 
note.  Then  the  answer  alleged  and  stetes 
that  the  defendant  owed  the  bank  nothing 
and  prayed  that  the  defendant  be  permitted 
to  go  hence  without  a  day. 

The  plaintiff  filed  a  demurrer  to  portions  of 
the  defendant's  answer  setting  out  h6t  de- 
fense as  above  recited,  and  the  same  was  by 
the  court  overruled.  Whereiqton  the  plain- 
tiff filed  a  reply  doiylng  the  allegations  of 
the  answer,  and  admitted  that  J.  F.  Craig  was 
the  duly  appointed  and  acting  agent  of 
the  plaintiff  bank.  Whereu[>on  the  plaintiff 
made  proof  of  the  execution  of  the  note  and 
rested.  Whereupon  the  defendant  introduced 
her  evidence  in  support  of  the  all^atlona  of 
her  answer.  The  plaintiff  offered  no  evidence 
In  rebuttal  thereto,  and  Uw  plaintiff  donur- 
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red  to  the  evldoioe  of  the  defmdant  as  not 
constttntlng  a  defense  to  tbe  i^alntUTs  actloa 
on  the  note,  and  said  demurrer  was  sustained 
by  the  trial  coart.  Then  It  wag  moved  by 
the  plaintiff  that  the  court  Instruct  the  jury 
to  return  a  verdict  in  favor  of  tbe  plaintiff 
for  the  amount  of  the  note  sued  upon. 

The  court  directed  the  Jury  to  return  a  Tep> 
diet  In  favor  of  the  plaintiff.  The  coart  vas 
then  requested  to  sustain  the  attachment 
upon  the  residence  ot  the  defendant,  and  the 
same  was  done. 

Defendant  filed  a  motion  for  a  new  trial, 
and  same  was  overruled,  and  gave  notice  of 
and  prayed  an  appeal  to  this  court,  and  the 
same  appears  In  Oils  court  upon  said  appeal 
and  petition  In  error  with  case-made  at- 
tached, setting  up  fsereral  grounds  of  error. 

The  main  and  really  only  proposition  for 
tbe  decision  of  this  court  Is  the  question:  Did 
the  court  commit  error  In  sustaining  the  de- 
murrer  to  the  evidence  and  directing  a  ver- 
dict? We  hclfi  that  the  trial  court  did  com- 
mit error  !n  sustaining  the  demurrer  to  tbe 
evidence  and  directing  tbe  verdict  We  have 
reviewed  and  examined  the  evidence,  and  And 
that  under  the  pleadings  and  inoofs  adduced 
and  uncontradicted  the  defendant  has  made 
proofs  supporting  the  answer,  and  that.  In 
the  absence  of  any  rebuttal  proofs,  the  trial 
court  committed  error  in  sustaining  tbe  de- 
murrer to  tiie  evidence  and  in  instructing  a 
verdict  for  the  plaintlfC  bank. 

We  will  state  briefly  the  reasons  for  our 
holding  In  this  matter.  Our  holding  In  this 
matter  la  Out  under  the  facts  as  alleged  and 
proved  by  the  defendant  and  uncontradicted 
the  transaction  proved  constituted  a  vo'bal 
understanding  constituting  a  comprehensive 
plan  for  the  handUng  of  the  estate  of  t3ie  con* 
cem  In  which  tbe  defendant's  son-lit-Iav  was 
a  partner,  and  that  the  taking  of  the  note 
was  one  of  tbe  Incidents  connected  with  the 
said  plan;  that  In  right,  law,  and  In  equity, 
If  the  proofs  of  tbe  defenduit  are  to  be  taken 
as  tmet  and  under  the  state  of  this  record 
they  must  be  so  taken,  the  plaintiff  bank  was 
bound  In  good  fiiith  to  carry  out  the  agree* 
ment  that  had  been  made  by  its  president 
with  the  defendant  The  bank,  through  J. 
F.  Craig,  as  Oie  uncontradicted  proob  show, 
bad  the  absolute  charge  and  control  of  and 
did  handle  and  control  the  settlement  and 
liquidation  ct  this  estate  ^nd  did  so  without 
in  any  manner  consulting  this  defendant  or 
her  wishes  in  the  matter.  If  the  handling 
of  said  estate  had  been  conducted  in  accord- 
ance wltli  the  agreement,  and  as  the  uni-on- 
tradicted  proofs  show  It  to  have  been,  the 
debt.  If  any,  the  defendant  owed  tbe  bank, 
would  have  been  liquidated  and  paid  elth^ 
in  part  or  in  full,  as  the  facts  may  show. 

We  state  that  tbe  examination  of  the  rec- 
ord shows  that  the  allegations  of  tbe  plain- 
tiff's aiumer  are  fuUy  supported  by  the  evl- 
dence  of  the  defendant   The  following  Is 


quoted  from  pages  21  and  22  of  defendant 

in  error's  brief: 

"There  Is  no  evidence  of  the  amotmt  of  caab 
that  came  into  tbe  hands  of  Mr.  Oraig.  Bell 
could  not  tell  and  there  is  nothing  fn  Uie  rec- 
ord that  warrants  tbe  eompntationa  made  by 
the  connsel  for  the  defendant  in  their  brief 
filed  In  this  case,  in  whldi  th^  attempt  to 
show  that  there  was  received  $13,500,  and 
then  attempt  to  figure  from  the  diecks  offered 
in  evidence  that  there  was  a  large  sum  left 
of  cash  in  the  hands  of  Mr.  Graig  andisbursed, 
and  much  more  money  than  enough  to  pay  tbe 
Edwards  note. 

"The  facts  are  that,  if  the  demorrer  to  the 
evidence  had  not  been  sustained,  and  we  had 
pat  on  oar  rebuttal  evidence,  the  record  would 
have  shown  that  the  amount  dae  to  the  Carel- 
ton  Dry  Goods  Company  on  Its  56  per  cent, 
distribution  would  have  amonnted  to  ?2,«77.42, 
and  there  was  only  $1,527.43  paid  In  cash,  and 
tbe  balance  was  paid  by  Bell  making  a  note 
to  the  Carelton  Dry  Goods  Company  for 
$1,149.99,  which  note  was  left  by  the  Carelton 
Dry  Goods  Company  for  odlection  with  the 
City  National  Bank,  and  that  Is  the  note  that 
Afr.  Bell  referred  tb  In  his  testimony  on  pages 
157  and  158. 

"Tbe  evidence  shows  thst  there  was  no 
check  made  for  the  note  of  $1,750  whic*  Dor- 
fee  owed  the  bank.  There  was  also  a  large 
overdraft  owing  the  bank  from  Ben  Dntfee  at 
the  time  of  the  sale  to  Bell  which  participated 
In  the  distribution  of  tiie  cash  that  was  paid 
ioto  tbe  <^ty  National  Bank,  all  of  which 
woald  have  been  shown  on  rebuttal  testimony, 
although  no  dieck  was  given  in  payment  of 
that  We  merely  call  attention  of  this  to  the 
court  to  show  that  the  calculations  in  the 
brief  of  the  counsel  for  the  plaintiff  is  of  no 
value  whatever  and  proves  nothing,  in  no  way 
tends  to  sustain  the  theory  of  the  plaintiff  in 
error." 

The  defendant  in  error  in  the  statement  Of 
course,  Is  talking  outside  of  the  record. 

We  think  that  the  statement  of  the  plain- 
tiff in  error's  brief  on  page  125  states  the 
truth  as  to  what  the  uncontradicted  evidence 
In  this  record  shows  as  to  the  state  of  the 
account  as  to  this  fund  which  (»me  Into  the 
hands  of  the  plaintiff  bank  or  Its  presldnit 
and  was  distnused  by  J.  P.  CtaSgi 

"Under  these  authorities  the  conclaslon 
seems  Inevitable  that  the  note  has  been  paid 
in  full,  and  this  fact  may  be  shown  by  any 
competent  evidence,  whether  in  writing  or  in 
parol.  Tbe  very  fund  which  It  was  agreed 
should  come  into  Mr.  Craig's  hands  to  pay 
the  note  was  actually  received  by  him,  and 
he  applied  $2,303.88  of  it  on  the  principal  of 
the  note.  There  was  no  agreement  that  he 
was  to  apply  only  that  amount  and  then  stop. 
He  had  an  abundance  of  this  specific  fund 
left  after  compromising  with  the  last  credi- 
tors of  the  store  of  56  cents  on  the  dollar  to 
settie  the  Edwards*  note  In  full,  and  the  law 
says  that  he  must  use  this  fund  as  agreed. 
Not  only  do  the  dedsfons  of  the  courts  hold 
this  to  be  tbe  law,  but  the  statutes  of  Okla- 
homa on  negotiable  Instruments  permit  puoL 
evidence  to  show  the  method  of  payment  and 
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dlsehsFSS  <tf  promltBory  notei. 
4168,  StatatM  of  1910." 


See  section 


*It  appears  from  tbe  erldeiioe  that  tbe 
proceeds  received  by  the  tank  for  the  sale  of 
the  concern  Durfiee  ft  Oo.  amounted  to  some- 
thing like  flB,300.  According  to  tbe  proofii 
there  was  <mly  expended  In  satlBfnctlon  of 
the  new  crop  ot  creditors,  who  were  aetOed 
with  at  66  per  cent  on  the  dollar,  tbe  mm 
of  97,609^,  wbidi  would  leave  unexpended 
of  the  proceeds  of  the  sale  and  atUl  In  the 
possession  of  the  bank,  95,690.61,  which 
would  be  $161.64  In  excess  of  the  balance  due 
on  said  note  after  giving  credit  for  $800.  and 
the  other  Item  of  $461.03  not  used  In  the  first 
settlement,  and  which  two  items  were  cred- 
ited by  BIr.  Craig  on  the  note,  and  by  whlcii 
credit  tbe  bank  admitted  that  it  was  agreed 
that  the  note  should  be  credited. 

The  evldoice  further  shows,  and  is  uncon- 
tradicted, that  J,  F.  Craig  acted  solely  with- 
out the  consent  of  or  in  any  manner  consulted 
the,  defendant  as  to  any  pf  said  matters. 

[f]  The  following  authorities  are  In  p<dnt 
and  apply  In  this  case: 

Stuart  V.  Meyer  (Tex.  Civ.  App.)  196  S.  W. 
616,  the  third  syllabus  of  which  case  reads 
asfidlovs: 

"The  rule  wbldi  ezdades  parol  evidence 
when  offered  to  contradict  or  vary  the  terms, 
prorisioDB,  or  legal  effect  of  written  instra- 
ments  has  no  application  to  collateral  under* 
takings  or  cases  in  whidi  the  written  instru- 
ment was  executed  in  part  performance  of  an 
entire  oral  ^reement.'* 

The  case  of  Goldst^  t.  Union  National 
Bank  of  Dallas,  Tex.  (Tex.  Civ.  App.)  216  S. 
W.  409.  This  case  Is  almost  identical  with 
the  one  at  bar,  if  not  entirely  so.  The  prin- 
ciple is  absolutely  identical  and  applies  to  a 
state  of  facts  auctk  as  was  prov^  in  the  in- 
stant case.  The  first  and  fifth  syllabus  read 
as  foUoira: 

"Where  a  national  bank  loaned  money  to 
the  statutory  limit  to  a  company,  and  that  the 
company  might  have  fnrth'er  funds,  agreed 
with  defendants,  its  vice  president  and  a  coq- 
trolling  stockholder  of  the  company,  to  dis* 
count  their  notes,  paying  the  proceeds  to  the 
company,  and  to  apply  in  extinguishment  of 
the  notes  deposits  subsequentiy  received  from 
the  company,  the  agreement  was  collateral  to 
the  promise  In  the  note  sued  on,  executed  par- 
suant  to  it,  and  was  -not  merged  in  the  note, 
being  provable  by  parol  and  valid  as  a  de- 
fense, whether  made  orally  or  in  writing." 

"Where  a  company  solicited  its  controlling 
stockholders  to  ezecota  a  demand  note  to  be 
discounted  for  its  benefit  with  a  national  bank, 
agredng  to  make  deposits  with  the  bank  to  be 
appUed  solely  to  payment  of  the  note,  to  which 
the  bank  agreed,  and  subseqaentiy  suffldent 
deposKs  were  made  to  pay  off  the  note,  though 
the  bank  wrongfully  applied  them  to  another 
debt,  tbe  bank  cannot  recover  against  tbe  ac- 
commodation makers  on  the  note,  whidi,  In 
legal  contemplation,  has  been  paid.** 


The  case  of  li&aOn  t.  Darrow  ICuslc  Co., 
169  Pac.  497.  A  part  ot  the  second  syllabus 
reads  as  follows: 

"Where  the  plaintiff  sold  to  the  defendant  a 
piano  at  a  stipulated  price,  to  be  paid  a  cer- 
tain amount  down  and  the  balance  in  Install- 
menta,  and  the  plalntifl  retainfoig  title  to  the 
same  until  full  amount  was  paid,  tbe  terms  of 
the  sale  beinK  evidenced  by  a  written  con- 
tract, It  is  competent  for  the  defendant  to 
show  by  parol  evidence  In  an  action  for  the 
balance  dae  on  the  parchase  price  that  the 
plaintiff  and  the  defendant  entered  into  a  co- 
tempo  ran  eoua  parol  agreement  whereby  It  was 
agreed  that  the  defendant  might  pay  for  tbe 
piano  in  hauling  for  the  plalntUC,  and  that  the 
plaintiff  breached  the  parol  agreement  by  re- 
fusing to  famish  the  defendant  hanUng  as 
provided  for  in  the  parol  agreement,  as  the 
parol  agreement  did  not  con^dict  or  vary  the 
written  contract,  except  as  to  the  matter  of 
payment,  whidi  could  be  shown  by  paroL" 

To  the  same  effect  is  Weeks  v.  Hedl^,  20 
Kan.  67,  by  Justice  Brewer;  Rex  Petroleum 
Co.  y.  BiAck  Panther  Oil  ft  Oas  Co.,  166  Paa 
1088;  Noel  v.  Kessler,  262  Fa.  244,  97  AO. 
446. 

Section  4109  of  the  Statntes  of  Oklahoma 

1010  reads  as  follows: 

"When  an  Instrument  if  Discharged. — ^A  ne- 
gotiable instrument  Is  discharged:  *  •  • 
Fourth.  By  any  other  act  which  will  dis- 
charge a  simple  contract  for  thtf  payment  of 
money." 

It  is  contended  very  strenuously  by  the 
plaintiff  bank  in  Its  brief  that  this  Is  an  at- 
tonpt  to  vary  and  modify  a  written  contract 
by  parol  proof.  We  assert  that  that  is  not 
the  fact  in  this  case.  Tbe  defendant  proved 
a  contemporaneous  verbal  agreement  with 
the  bank  providing  how  and  in  what  manner 
and  method  such  credit  and  debt  should  be 
liquidated,  and  tbe  evidence  shows  that  un- 
der the  facts  as  proven  and  uncontradicted 
the  bank  had  it  within  its  power  and  control 
to  carry  out  and  consummate  aald  agreement 
as  made  with  the  defendant,  and.  If  that  had 
been  done,  said  debt  of  the  defendant  would 
have  been  paid  either  In  part  or  In  full  as 
may  be  shown  by  a  proper  accounting.  This 
right  to  such  an  accounting  the  ruling  of  the 
trial  court  denied  the  defendant. 

The  plaintiff  bank  cites  the  case  of  Colbert 
V.  First  National  Bank,  38  Okl.  391, 133  Pa& 
206,  as  ai)pllcable  to  the  facts  In  this  case. 
We  have  examined  that  case,  and  find  that 
the  same  does  not  apply  to  the  case  at  bar. 
Colbert,  the  plaintiff  in  error,  undertook  to 
plead  that  he  was  not  to  be  bound  and  held 
responsible  on  a  note  for  $7,000  wlilch  he  had 
signed  and  delivered  to  the  bank  as  surety 
for  ms  brother,  B.  H.  OolberL  He  did  not 
allege  mistake,  fraud,  or  ttillure  of  considera- 
tion, but  pleaded  a  defense  that  was  abso- 
lutely contradictory  to  the  written  terms  of 
the  contract.  Neither  did  Colbert  plead  that 
there  was  a  conditiraal  deUvery  of  hU  note 
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Tbe  tnne  IbtoItM  In  tite  Colbert  Oase  and 
the  only  iasae  InTolved  Is  stated  In  the  <>pln- 
lon  In  tbe  loUowlng  lanstuge: 

**At  tbe  trial  plaintiff  in  error  andertoolE  to 
introduce  evidence  to  establish  a  parol  agree- 
ment with  the  cashier  of  tbe  defendant  banh, 
by  which  it  guaranteed  t^at  he  Bhoald  not  be 
personally  liable  on  the  notes.  Tbe  rejection 
of  this  testimony  eonstitates  the  only  assign- 
ment of  error  presented  for  rerersal  of  tbe 
cause.** 

We  thin*  that  this  ctrart,  In  the  dted  case, 
npw  tiie  Issne  Involved  therein,  decided  cor- 
rectly. Bnt  the  law  laid  down  In  the  dted 
case  does  not  apply  to  the  facts  and  Issues 
Involved  in  the  instant  case.  If  we  nnder^ 
stand  tbe  defonse  plead  and  undertaken  to  be 
proved  In  the  Instant  case,  the  d^endant  Is 
not  relying  upon  the  fact  that  she  Is  not 
bound  by  said  note,  and  Is  not  relying  upon 
any  parol  contract  that  she  was  not  to  be 
bound  by  signing  the  note.  If  such  was  the 
emtention  of  the  def^dant,  we  would  hold 
■gainst  her.  Our  nnderstandbig  of  the  con- 
tention 6t  the  defendant  is  that  J.  F.  Craig 
came  to  her  with  a  plan  and  scheme  for  get- 
ting Dnrfee  &  Co.  out  of  finandal  difficulties 
and  to  prevent  a  loss  to  the  bank  of  which 
Mr.  Craig  was  presldoit,  and  to  assist  in  pro- 
moting and  carrying  through  that  plan  the 
note  was  taken  as  an  incident  of  tbe  plan. 
Under  the  uncontradicted  lacts  of  the  record 
tuts  plea  is  corroborated  the  fact  that  tbe 
note  of  the  defendant  Mrs.  Edwards,  was  of 
no  financial  force,  as  the  only  property  which 
ehe  possessed  was  the  homestead  on  wlilch 
she  resided  with  the  family  of  her  daughter, 
and  by  tbe  farther  reas(m  that  Mr.  Cralj^ 
president  of  tbe  bank,  asked  no  security  for 
aaid  note. 

Tbe  plan  was  detailed  to  Mro.  Ihirfee  and 
Mrs.  Edwards  by  Mr.  Craig  whereby  the 
amount  of  this  money,  $8,500  to  be  advanced 
by  the  bank  was  to  be  liquidated.  The  un- 
contradicted prooft  show  that  Mrs;  Edwards 
relied  on  this  plan  being  carried  out,  and  the 
bank  and  Mr.  Craig,  its  president,  having  it 
in  tbeir  power,  as  shown  by  subsequent 
enpents,  to  cany  it  out,  the  defendant  had 
a  right  to  demand  that  tba  bank  comply 
with  its  plan  and  agreement  as  for  as  It  af- 
fected her. 

The  record  in  the  instant  case  does  not  dis- 
close that  Mrs.  Edwards,  the  plaintiff  in  er- 
ror, was  guilty  of  any  bad  faith,  carelesaness, 
or  other  dereliction  of  duty ;  neither  has  the 
rights  of  any  innocent  perstm  Intervened. 
And  It  is  right,  it  is  equity,  and  it  Is  the  law 
that  the  defendant  in  error  and  its  ageut  be 
compelled  to  carry  out  this  agreement  with 
the  plaintiff  In  error  In  good  faith. 

The  reason  that  the  litigants  In  some  in- 
stances do  not  get  thdr  cont^tlons  litigated 
In  accordance  with  right  and  merit  Is  not 
the  fault  of  the  law  or  its  established  prin- 
ciples ;  but  such  failure  la  in  many  Instances 
due  to  a  wrongful  application  of  tbe  law,  ana 


this  is  for  the  reason  that  courts  are  often 
swayed  by  an  overeager  sense  of  the  force  of 
technical  law  and  oftai  fall  to  search  out  and 
apply  the  prop^  rule.  The  law  says  that  no 
wrong  ^all  go  uncorrected  for  want  of  a 
remedy,  ^d  while  the  law  will  not  place 
a  premium  on  carelessness  and  lack  of  dili- 
gence, its  policy  is  however  against  permit- 
ting one  to  admit  the  commission  of  a  wrong 
and  plead  a  technicality  to  escape  the  conse- 
quences of  such  wrong. 

Speaking  of  the  changed  attitude  of  the 
courts  in  the  enforcement  of  technical  rules. 
Justice  Cot^r  tO.  the  Supreme  Court  of  T«i- 
nessee,  In  the  case  of  Jordan  v.  Jordan,  10 
Lea  (Tom.)  128,  43  Am.  Bejp.  297,  makes  the 
following  observation: 

"No  rule  was  better  settled  or  longer  ad- 
hered to  by  the  courts  than  tbat  under  the 
common-law  escrow  tiiere  could  be  no  condi- 
tional delivery  to  the  grantee  or  obligee.  It 
was  so  held  by  this  court  in  1851,  and  apidied 
to  an  ordinary  hill  a^le  for  money  (Johnson 
V.  Brandi,  11  Humph.  031),  dtii«  the  old 
text  books  and  several  tben  recent  dedslons  of 
otber  courts.  Tbe  same  train  of  reasoning 
would  have  forbidden  tbe  delivery  of  an  instru- 
ment conditionally  to  a  co-obligor,  wbo  coold 
not  be  treated  as  a  third  person  in  tbe  old 
sense  of  tbe  law,  and  so  it  has  been  expressly 
held.  Willet  v.  Parker,  2  Mete.  (Ky.)  60S; 
Deardorfl  t.  Forseman,  24  Ind.  481.  But  the 
rule  is  manifest^  too  technical  for  tbe  attain- 
ment of  tike  ends  of  JusUce^  and  this  court  has 
held,  and  there  are  dedsions  of  otber  courts 
to  the  same  effect,  tbat  a  negotiable  instrument 
may  be  delivered  conditionally  to  a  co-obligor 
(Perry  v.  Patterson,  6  Humph.  1S3),  or  to  the 
payee  or  obligee  himself  (Breeden  v.  Origg,  8 
Bazt  163:  Majors  v.  McNeiUy,  7  Heisk,  204). 
The  modem  tuideney  la  to  dedde  the  rights 
of  parties  upon  their  merits,  and  not  upon 
technical  rules.  Bsnton  v.  Martin,  81  N.  X. 
382." 

In  proving  this  plan  and  scheme,  an  agree- 
ment by  parol  is  not  a  contradiction  of  the 
terms  of  the  note,  wbldk  was  made  at  the 
time  the  agreement  was  made,  but  was  grant- 
ing to  the  d^eodant  the  rl^t  to  prove  how 
the  debt  evidenced  by  the  note  was  to  be  liq- 
uidated. This  contraTenea  no  rule  of  lav, 
and  the  proof  of  such  an  agreement  is  not 
out  of  ccmBonance  with  the  rule  tbat  forbids 
the  introduction  of  parol  proofs  In  contradic- 
tion of  written  agreements. 

In  the  Instant  case,  while  tbere  are  some 
intimations  in  the  plea  tbat  thefe  was  an 
agreement  that  Mrs.  Edwards  was  not  to  be 
bound  and  hdd  responsible  upcm  the  note, 
and  which  we  would  have  hdd  if  she  had 
relied  upon  the  same  as  her  defense  to  be 
not  a  legal  defense,  since  the  note  was  not  de- 
livered conditionally^  such  is  not  the  defense 
that  she  relies  upon  In  this  case.  To  repeat, 
she  relies  upon  a  collateral  oral  agreement 
entered  into  by  the  bank  with  her  providing 
how  the  bank  should  handle  certain  funds 
and  proceeds  in  liquidation  of  her  note,  and 
whldi  was  in  the  power  uid  control  of  tbe 
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bank  to  carry  out,  and  wbicb  under  the 
proofe  they  have  failed  to  do,  and  which  is 
parallel  with  and  almost  Identical  with  the 
facts  In  the  caae  of  Goldstein  v.  Union  Na- 
tional. Bank  of  Dallas,  Tex^  heretofore  cited. 

The  third  syllabus  of  the  case  of  Stuart 
V.  Meyer  (Tex.  av.  App.)  IM  a  W.  010, 
reads  as  follows: 

"The  rnl«  which  excludes  parol  evidence 
when  offered  to  contradict  or  vary  the  terms, 
provisions,  or  legal  effect  of  written  instru- 
ments  has  no  application  to  collateral  under- 
takings or  cases  in  which  the  written  Inatra- 
ment  was  executed  in  part  performance  of  an 
entire  oral  agreement" 

The  prlndple  eoundated  In  the  instant 
case  and  applied  to  the  facts  tber^  are 
dlscnased  in  10  B.  C.  L.  1019,  chapter  on 
Contracts,  B  2U,  213.  228.  and  m  Section 
228  reads  as  follows: 

"Cfenerallv.— The  authorities  are  agreed  that 
a  parol  contract  may  be  added  to  a  written 
one,  and  the  two  may  stand  together,  though 
made  simultaneously.  The  same  principle  de- 
clares that  the  reduction  to  writing  of  one 
feature  of  an  entire  transaction,  in  part  exe- 
cution thereof,  does  not  preclude  proof  by 
parol  of  the  other  features.  Otherwise  stated, 
the  rule  is  that  proof  is  admissible  of  any  col- 
lateral, parol  agreement  or  independent  fact 
which  does  not  interfere  with  the  terms  of 
the  written  contract,  though  it  may  relate  to 
the  same  subject-flatter;  and  whether  such 
collateral  agreement  was  made  or  independent 
fact  occurred  contemporaneously  with  or  as 
preliminary  to  the  main  contract  in  writing  is 
quite  immaterial.  In  order,  however,  to  per- 
mit parol  evidence  to  be  admitted  to  show  an 
agreement  collateral  to  a  written  contract,  it 
must  appear,  aecordhig  to  some  authoritieB, 
either  from  the  contract  Itself  or  from  the 
snrroanding  circumstances,  that  the  contract 
is  Incomplete.  And  such  a  collateral  parol 
agreement  is  not  admissible  in  evidence  when 
the  effect  is  to  alter  the  scope  and  meaning  of 
the  written  instrument.'* 

[2]  In  the  Instant  case  the  bank  was  In  a 
relation  of  trust  toward  Mrs.  Edwards  in 
carrying  out  the  plan  and  provisions  of  the 
agreement  made  with  her  at  the  time  the 
note  was  signed  by  Mrs.  Edwards. 

While  we  are  upon  this  subject  we  will 
state  that  Mrs.  Edwards,  the  defendant  In 
this  case,  was  purely  an  accommodation  obli- 
gor. She  had  no  direct  Snanclal  Interest  in 
this  transaction,  but  there  was  an  ample  le- 
gal consideration  to  bind  her  in  this  transac- 
tion. There  can  be  a  conditional  delivery  of 
a  note,  and  the  ctmdition  must  be  complied 
with  befne  it  beoHnes  a  binding  obUgatiin 


as  between  the  parties  to  the  transaction. 
And  this  can  t>e  sbown  as  a  defense  to  a 
note  as  between  the  parties.  The  allegati^ms 
of  the  defendant's  answer  and  her  proo&  are 
not  sufficient  to  allow  a  conditional  d^very. 
We  can  illustrate  the  legal  distinction  in  the 
following  manner:  A.  signs  a  note  as  surety 
for  B.  to  C.  with  the  understanding  tbat, 
before  said  note  Is  delivered  and  becomes 
binding  upon  A.,  D,  and  E.  are  to  sign  as 
sureties.  If  the  payee  of  the  note  has  notice 
of  such  condition  and  D.  and  E.  do  not  sign, 
A.  can  defend  against  said  note  as  bdng  not 
binding  and  of  no  effect  Upon  the  other 
hand,  If  A.  signs  a  note  as  surety  for  B.  to 
C.  with  the  understanding  with  the  payee 
and  the  principal  that  they  are  to  procure 
the  signatures  of  D.  and  E.  on  said  note  as 
additional  sureties,  and  they  fall  to  procure 
those  signatures,  A.  is  bound  to  the  payee 
on  said  note;  but  he  has  a  right  to  set  up 
damages  for  a  breach  for  failure  to  procure 
the  signatures  of  the  two  additional  suretiea, 
since,  if  the  additional  sureties  are  solvit 
he  would  be  entlUed  to  contribution. 

In  the  first  instance,  the  sur^  is  not 
bound  upon  proof  of  breach  of  condition  and 
notice  to  payee.  In  the  second  Instance,  he 
Is  bound  to  the  payee,  with,  however,  a  catise 
of  action  by  way  of  counterclaim  for  any 
damage  suffered  by  reason  of  a  breach  of 
covenant.  For  a  discussion  of  these  distinc- 
tlons  and  principles,  see  the  following  Okla- 
hotoa  cases:  Skiers  et  al.  v.  Territory  ex 
reL  County  Attorney,  82  OkL  U7.  121  Paa 
228;  MitcheU  v.  Altus  State  Bank,  32  OkL  828* 
122  Pac  666;  Bex  PetrtHeum  Ca  t.  Black 
Panther  Oil  &  Gas  Co.,  heretofore  dted. 

The  first  syllabus  of  Mltch^  v.  Altus 
State  Bank,  above  dted,  reads  as  loUows: 

"It  is  no  defense  to  the  maker  of  a  nonnego- 
tiable  note  tbat  it  is  signed  upon  a  mere  rep- 
resentation- or  promise  that  the  payee  would 
procure  a  tliird  person  to  sign  it  The  role, 
however,  as  to  such  a  note  is  different  where 
at  the  time  of  signing  it  is  understood  that  the 
note  was  not  to  become  a  completed  or  bind- 
ing obligation  unto  ^gned  by  another,  nor  to 
be  delivered  until  so  signed.** 

The  Judgment  of  the  trial  court  is  thae> 
fore  reversed,  and  this  cause  is  remanded  for 
a  new  trial  not  inconsistent  with  the  ludd* 
IngB  her^ 

HARRISON,  O.  J.,  PITCHPORD,  V.  a  J., 
and  JOHNSON,  McNBILL,  and  KENMAM- 
EB,  JJ.,  concur. 

NICHOLSON.  dlssentius. 

KANB  and  MILLBB,  JJ..  not  partioipMlns. 
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TROJAN  DRILLING  CO.  v.  MORRISON. 

(No.  10255.) 

(Snprems  Oonrt  of  Oklaboma.  July 

BdwwiDK  Danied  Oct.  18. 1821.) 

fSvOttbu*  hv  the  Court.) 
AupMram  ^g(l)— Stlpulatlos  to  artltnte 
oonstltntes  Bfln«ral  appearuoo. 

Where  a  defendant  intends  to  rely  on 
want  of  inriadiction  over  bts  person,  be  most 
iVpear,  if  at  all,  for  the  sole  parpoae  of  ob- 
jectiiif  to  the  jurisdiction  of  the  court.  An 
appearance  for  any  other  porpose  is  asually 
considered  general,  and  arises  by  implication 
from  the  defendaAt  agreeing  to  some  step  or 
proceeding  in  the  cause  beneficial  to  himself 
or  detrimental  to  the  plaintiff  other  than  the 
one  contesting  jarisdlction  only,  and  s  stipu- 
lation as  to  arbitratOTB  conatitntes  ■  general 
appearance. 

Appeal  from  County  Court,  Tulaa  County ; 
H.  Jj.  Standerefi,  Judge. 

AcUon  by  A.  B.  Morrlsoii  against  the 
Tn^an  DrilUng  Ocnapany.  Judgment  for  tbe 
plalntifT,  and  fba  defendant  appeals.  Af- 
flnned. 

CarniU  ft  Uaaon,  of  Tulsa,  for  plaintiff  In 

error. 

Stuart,  Cmce  ft  Bland,  of  Tulsa,  tm  de- 
fendant in  error. 


JOHNSON.  7.  On  the  IStb  day  of  Septem- 
ber. l»17,  A.  R.  Morrison  as  plalntlft  com- 
menced an  action  In  the  county  court  of  Tulsa 
county,  against  the  TroJan  DrtlUng  Company, 
A.  R.  Thomas,  and  Lottie  G.  Thomas,  as  de- 
fendants, to  recovCT  the  sum  of  $360  upon  a 
stated  account  A  sommons  was  Issued,  but 
before  the  same  was  aerred,  and  on  Septem- 
b»  26,  1917,  a  stipulation  wwi  filed  1^  the 
parties  In  said  cause.  In  which  tlw  parties 
agreed  to  arbitrate  said  cause.  On  Frtiruary 
14. 1918,  a  Judgment  by  default  was  rendered 
against  the  defendants,  and  on  the  15th  day 
of  February,  1918,  or  the  next  day,  the  de- 
fendants filed  a  motion  to  set  aside  said  ]a^- 
ment,  which  was  heard  aud  orerniled  by  the 
court  on  the  5th  day  of  March,  1918,  and 
thereafter  on  the  16th  day  of  March,  1918, 
the  defendants  filed  a  second  motion  to  va- 
cate said  Judgment,  and  upon  the  2d  day  of 
April,  1918,  a  hearing  was  had  upon  the  said 
motion,  and  leave  was  granted  the  defraid- 
ants  to  amend  their  petition,  and  after  hear- 
ing upon  proof  had  the  court  overruled  the 
same  and  refused  to  vacate  the  judgment 
theretofore  rwidered  In  said  cause  In  favor 
of  the  plaintiff,  to  reverse  which  Judgment, 
refusing  to  vacate  the  former  judgment,  tho 
defendants  have  r^larly  commenced  this 
proceeding  In  error.  For  convenience  the  par- 
ties will  hereinafter  be  referred  to  as  plaintiff 
and  defendant  respectiTely.  as  they  appeared 
in  the  trial  court 


(SOI  P.) 

The  defendant's  assignments  of  wror  are: 
(1)  The  order  and  Judgment  of  the  court  In 
denying  and  overruling  the  said  motion  Is 
contrary  to  law;  (2)  the  order  and  Judg- 
ment of  the  court  In  denying  and  overrulli^ 
the  said  motkn  Is  not  supinrted  by  the  evi- 
dence; i^)  the  court  erred  In  denying  and 
overruling  the  aald  motion.  In  that  said  court 
was  without  Jurisdiction  to  render  said  Judg- 
ment ;  (4)  court  erred  In  overruling  the  said 
motion,  in  that  said  Judgment  purported  to 
be  rendered  on  default  when  the  cause  was 
reached  In  regular  order  upon  the  call  of  the 
calendar,  whereas  the  said  cause  was  not 
reached  or  set  down  because  it  had  been 
stipulated  and  agreed  between  the  parties 
that  the  controversy  Involved  In  said  suit 
should  be  settled  by  arbitration,  which  settle- 
ment and  agreement  was  in  full  force  and 
^ect  at  the  date  of  the  rendition  of  said 
purported  Judgment;  (5)  the  court  erred  in 
admitting  evidence  to  which  exception  was 
saved.   Counsel  say  In  their  bri^: 

"Only  the  first  four  of  these  assignments 
will  be  argued,  and  for  convenience  these  will 
be  grouped  together  and  argued  under  one 
heading. 

"The  stipulation  and  agreement  filed  In  this 
cause  to  submit  the  same  to  arbitration,  whleh 
agreement  was  still  In  force  and  effect  at  the 
tbie  Judgment  was  rendered,  ipso  facto  worked 
a  diseontinoance  of  the  suit  aa  far  as  plaia- 
tifF  in  error  was  concerned,  and  the  oonrt  was 
without  jurisdiction  to  render  Judgment 
against  plaintiff  In  error.** 


Cohnsel  for  plaintiff.  In  answer  to  the 
proportions  c£  counael  for  ddtendants.  supra, 
say: 

"Plaintiff  in  error,  having  elected  to  stand 
on  the  defense  that  the  trial  court  was  with- 
out jariediction  to  hear  and  render  judgment 
in  thiB  case  against  the  plaintiff  in  error,  and 
the  plaintiff  in  error  having  faDed  and  refused 
and  neglected  to  plead,  answer,  or  appear  in 
the  trial  court  on  the  day  set  for  the  trial  of 
this  cause,  after  tiie  same  had  been  regularly 
set  for  trial  and  reached  In  its  regular  order 
on  the  calendar,  it  is  our  contention  that  there 
is  one  question  of  law  upon  which  this  court 
has  to  pass  and  dedde  the  case,  namely,  did 
the  agreement  to  arbitrate  work  a  discon- 
tinuance of  the  suit  so  as  to  deprive  the  trial 
court  of  jurisdiction  to  hear  and  determine  the 
cause  at  that  time,  or  did  the  agreement  to 
arbitrate  merely  work  a  suspension  of  the 
proceedings,  and  in  no  way  deprive  the  trial 
coart  of  Its  jurisdiction  to  render  a  judgmrait 
against  the  plaintiff  in  error?  If  the  agree- 
ment to  arirftrate  merely  worked  a  auspensioii 
of  the  proceedings  and  did  not  deprive  the 
trial  court  of  jurisdiction  to  hear  and  deter- 
mine the  cause,  then  the  judgment  of  the  trial 
court  must  stand." 

The  record  discloses  that  no  arbitration  on 
the  stipulation  filed  was  had.  The  court 
nevw  made  any  <n:der  of  reference  in  said 
,  cause  or  In  any  way  acted  upmi  the  stlpula- 
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tlon  ot  the  parties  for  an  arbitration.  '3!hB 
atipiilatloii  was  abandoned  by  the  parties. 
The  testimony  showed  that  the  parties  had 
agreed  upon  referees,  but  they  de(dined  to 
act,  and  never  gnallfled  ak  such,  and  that 
some  time  In  January,  1918,  the  court  set 
the  cause  for  trial  upon  the  calendar  of  the 
court  for  February  14, 1918,  and  that  coansel 
representing  the  defendants  communicated 
by  telephcme  with  one  of  the  defendants  con- 
cerning such  setting  of  said  case,  and  that 
the  same  coansel,  on  the  ISth  day  of  Feb- 
ruary, 1918,  filed  in  said  canse  a  motion,  veri- 
fied by  his  affidavit  to  vacate  the  default 
Judgment  rendered  the  day  before,  making 
as  an  exhibit  to  said  motion  the  written  stip- 
ulation for  arbitration  filed  in  said  cause. 

This  motion  was  overruled  by  the  court  on 
the  6th  day  of  March,  1918,  and  on  the  16th 
day  ot  March,  1918,  thereafter,  the  second 
motion  was  filed  as  hereinbefore  stated,  and 
overruled  by  the  court,  and  from  which  judg- 
ment overruling  the  same  this  appeal  result- 
ed. The  grounds  of  this  action  to  vacate  the 
Judgment  was  because  the  conrt  was  without 
Jurisdiction  to  render  the  same  for  the  rea- 
son that  the  defendants  were  never  servefl 
with  summons,  that  they  had  never  entered 
any  appearance,  and  that  the  stipulation  filed 
by  J.  W.  Sykes,  as  the  alleged  attorney  of 
ths  defendants,  was  wholly  unauthorized, 
and  therefore  not  binding  upon  tliem.  We 
cannot  agree  with  counsel  for  the  defendant 
that  the  trial  court  was  deprived  of  Jurisdic- 
tion by  reason  of  the  proceedings  had  In  said 
cause  and  on  account  of  the  filing  of  the  stip- 
ulation of  the  parties  for  arbitration. 

In  3  Cyc.  QIO,  It  Is  stated  as  follows: 

"A  stipulation  of  the  parties  as  to  the  time 
and  place  of  the  trial  or. a  change  of  venue  or 
a  coDtinuance,  or  taking  testimony  or  for  ref- 
erence to  a  commissioQer  or  to  arbitrators, 
constitutes  a  general  appearance."  Robinson 
v.  Potter,  43  N.  H.  188;  Ratdiff  v.  Nyers,  43 
III.  318;  Jones  T.  Wolverton,  16  Wash.  590; 
47  Pac  36. 

In  the  case  of  Deal  t.  Thompson,  61  Obi. 
266.  151  Paa  856,  In  which  the  subject  of  ar- 
bitratloD  was  one  of  the  matters  Involved  in 
the  suit,  this  court,  by  Dudley,  0.,  said: 

"We  have  no  statute  on  the  subject,  and 
therefore  the  common  law  prevafla." 

In  Burke  Grain  Co.  t.  Stlndicomb,  173  Pac 
204,  It  was  said: 

"While  it  is  true  that  oar  statutes  do  not 
provide  for  an  arbitration,  yet  the  common  law 
of  arbitration  prevails  in  this  state,  and  the 
courts  in  this  state  favor  the  same." 

Conceralnff  the  rule  of  commm  law  where 
a  stipulation  to  arbitrate  Is  filed.  In  6  Corpus 
Juris,  It  is  said  as  follows: 

"Where  a  case  was  depending  in  court,  the 
parties  might,  at  common  law,  agree  to  arbi- 
tration, and  obtain  on  order  referring  the 


cause  to  ttUtraton  «r  referees,  designated 
either  by  themselveB  or  the  court.  How- 
ever, an  order  of  eonrt  is  neettMir. 

8  Cyc  S97: 

"Where  a  canse  was  depending  In  eonrt  the 
parties  might,  at  common  law,  agree  to  an  ar- 
bitration and  obtain  an  order  referring  the 
cause  to  arUtrators  or  referees  designated 
either  by  thMnsetres  or  by  tlie  eoort** 

In  the  case  of  Hardy  Hardy,  2  Oa.  Apg, 
680,  68  S.  B.  779,  vrbich  matter  was  pending 
In  court  and  later  referred  to  arbitrators 
without  any  order  of  court  being  obtained, 
and  the  arbitrates  made  an  award,  a  Judg- 
ment was  entered  against  the  appealing  party 
on  the  basis  of  the  award,  and  the  app^ate 
court  of  Georgia,  In  reversing  the  ease  and 
holding  that  the  award  was  of  no  effect,  first 
held  that  the  arbitation  amounted  to  a  com- 
mon-law arbitration,  and  that  the  rul«i  of 
commmi  law  must  prevail  and  govMn,  and, 
second,  gave  as  one  of  the  reasons  tor  not 
holding  the  award  to  be  binding  and  effective 
that  an  order  of  court  bad  not  been  obtained 
referring  the  cause  to  arbitrators  <»■  referees. 
In  this  case  the  court,  speaking  tijroutfi  Jus- 
tice Hill,  said  as  follows: 

"There  is  no  order  of  the  conrt  In  this 
case  submitting  the  matters  in  controversy. 
The  judgmeut  ia  baaed  upon  the  nnswom 
Rtatement  of  three  men  selected  by  the  par- 
ties, who  arrived  at  their  conclusion  without 
evidence  and  without  giving  the  parties  an  op- 
portunity to  be  heard." 

Again:  ' 

"At  common  law  the  fact  of  an  agreement 
to  arbitrate  the  matter  in  litigation  Is  no 
more  than  to  entitie  the  parties  to  a  wtay  of 
proceedings  in  the  suit.  2  Tidd,  Pr.  822;  1 
Stephen's  N.  P.  89.** 

In  the  case  of  Hunsden  t.  Churchill,  20 
Minn.  408  (GIL  860),  which  case  Involved  a 
matter  of  arbitration  and  whether  or  not  en 
arbitration  of  pending  matters  Ipso  facto 
worked  a  discontinuance,  the  Supreme  Court 
of  Minnesota  said  as  follows: 

"A  discontinnance  being  but  a  qredes  of 
dismissal,  *  *  *  It  follows  that  a  mere  sub- 
miBsion  to  arbitration,  though  followed  by  on 
award,  is  not  here  a  discontinuance  of  on  ac- 
tion, since  it  is  not  one  of  the  prescribed  modes 
of  dismissal." 

We  think  It  Is  quite  clear  that  the  trial 
court  had  Jurisdiction  to  render  the  Judgment 
complained  of,  and  the  court  having  done  so 
upon  a  hearing  regularly  bad  for  that  pur- 
pose, and  the  motion  to  vacate  having  been 
filed  and  heard  at  the  term  of  court  In  whldi 
the  original  Judgment  was  rend^ed,  the  Judg- 
ment of  tbe  trial  court  annealed  tram  U  af- 
firmed. 

PITCHFOBD,  V.  G.  J.,  and  KAMB,  lOLL- 
Elt.  and  KESStiAilER,  33^  concur. 
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SCHOOL  DIST.  NO.  24  OF  CUSTER  COUN- 
TY V.  RENrCK,  COUNTY  SUPERIN- 
TENDENT.   (No.  12336.) 

(Supreme  Oonrt  <rf  OUahmna.  Oct  4^  lOSL) 

(Sytlahm  ty  fh»  Cowrt,) 

1.  Sdiooli  and  sohoal  dlitriots  «=s>38— Moth- 
od  of  praoeadliB  for  eoaiolldatlsR  oa  peti* 
tiaa  aad  aotlea  to,  aad  MoMiai  of  votm 
aat  avt 

ipedal  mseOxic  of  tha  rotara  o<  any  tm 
or  mora  adjacent  achool  districts  or  puts  of 

districts  or  territory,  may  be  called  for  the 
purpose  of  establishiiif  a  conaoUdated  stJiool, 
said  call  to  be  made  bj  the  county  saperintend- 
ent  of  public  instruction.  apoD  petition  signed 
hf  one-half  of  the  lesal  roters  residing  in 
each  district  of  the  territory  proposed  to  be 
Incladed  in  the  consolidated  district  The 
meeting  shall  be  held  at  aome  conrmient  point 
to  be  named  bj  rach  saperintendent  Notieea 
of  said  apecial  meettng  shall  be  posted  in  at 
least  fin  pnbUe  places  In  each  al  the  districts 
or  parts  of  districts,  proposed>|o  be  consoli- 
dated, at  least  ten  days  prior  to  date  of  said 
meeting,  and  also  by  pablicadoD,  for  at  least 
two  consecutive  weeks  in  a  weekly  paper,  if 
same  be  published  in  the  school  district,  and, 
in  addition  thereto,  notices  of  said  special 
meeting  shall  be  mailed  by  such  county  super- 
intendent to  each  voter  residing  in  the  dis- 
tricts proposed  to  be  consolidated."  Besa. 
Laws  1919,  e.  186. 

2.  Schools  and  school  distrlots  $=338— Voter 
signing  petition  for  a  meeting  to  estahltsh 
oonsolldated  district  may  withdraw  before 
petition  Is  acted  on. 

A  qualified  voter  ^gning  such  petition  haa 
the  absolute  right  to  withdraw  his  name  from 
•ach  petition  at  any  time  before  the  petition 
la  acted  upon  and  the  election  called  by  the 
county  superintendent.  Upon  such  name  be- 
ing withdrawn  from  the  petition,  it  cannot 
thereafter  be  counted  as  one  of  the  signers  of 
said  petition  to  make  up  the  requisite  number 
of  one-half  of  the  legal  voters  residing  in 
such  district. 


Appeal  from  District  Oourt,  Chiater  Coui^: 
miomas  A.  Edwards,  Judge. 

Action  by  School  District  No.  24  of  Chister 
Ckninty,  Okl.,  agabist  Elizabeth  Renlck,  Coun- 
ty Superintendent  of  Public  Instruction  of 
Custer  County,  OkL,  asUns  fOr  an  Injunction 
■gainst  tbe  defendant  In  her  official  capacity. 
Injunction  denied.  nalntUt  appeals.  Re- 
versed and  remanded,  with  tautructlons. 

Henry  Bulow  and  E.,  L,  Mitchell,  both  of 
Clinton,  for  plalntlft  In  error. 

Sam  L.  Darrah  and  A.  E.  Darnell,  of 
Arapaho,  tov  dcfmdant  In  errcn*. 

MTLLER,  J.  This  action  was  commenced 
In  the  district  court  of  Custer  county  by 
school  district  No.  24  of  Custer  county 
against  Elizabeth  Benick,  county  snperin- 


<«ip.) 

tendent  (tf  inihlle  Instmetlon  of  said  county, 
asking  that  said  county  superintendoit 
be  enjoined  from  calling  a  meeting  of  the 
voters  of  certain  districts  to  form  a  consoli- 
dated school  district  Incdudln^  among  others, 
di^ct  No.  24. 

A  temporal?  order  of  Injunction  was  la- 
sued  by  the  county  Judge  In  the  absence  of 
the  district  Judge  from  the  county. 
•  On  Oie  Sth  day  of  May,  1921,  the  case  ms 
tried  to  die  court  without  the  Interventlob 
pf  a  Jury.  At  the  close  of  tbe  plalntifFs  tes- 
timony the  defODdant  Interposed  a  demurrer 
to  the  evidence,  which  demurrer  was  by  the 
court  Bostabied,  and  Jodgment  rendered  dis- 
solving the  tuttpraary  inJunctUm.  plain- 
tltr  filed  a  motion  for  a  new  trial,  which  was 
overruled  by  the  court,  saved  all  necessary 
exertions,  gave  notice  of  appeal,  and  per- 
fected tlila  appeaL  ISie  parties  will  be  re- 
ferred to  as  they  appeared  In  the  lower 
oourt 

fnie  admitted  facts  are  as  fidlowa:  Peti- 
tions were  drcalated  Ihron^urat  various 
sfOiooI  districts  In  ttie  vl^lty  of  tinaaoM  for 
the  purpose  of  securing  flte  signatures  of  the 
1^1  voters  of  such  districts,  asking  that  the 
county  anpointeident  call  a  meeting  (rf  all  the 
voters  to  vote  upon  th^  question  of  consolldab* 
Ing  the  several  sdiool  districts  into  one  om- 
soUdated  scbool  district  Van  than  one- 
half  or  about  85  of  the  60  voters  In  achool 
district  Na  24  signed  the  petitions. 

l^e  petitions  so  circulated  were  filed  with 
the  county  superintendent  from  the  ISth  to 
the  19th  of  October.  1920.  On  the  20th  day 
of  October.  1920,  and  before  the  petition  had 
been  acted  upon  by  the  county  superlnteod- 
mt,  30  of  tbe  SS  voters  residing  In  district 
No.  24,  who  had  signed  the  original  petition, 
petitioned  the  ctranty  superintendent.  In  writ< 
Ing.  to  strike  their  names  from  the  original 
petition.  On  the  same  day  a  remonstrance 
was  filed  with  the  county  superintendent  con- 
taining tbe  names  of  47  voters  In  school  dis- 
trict No.  24.  ^e  county  superintendent 
ignored  the  application  of  the  30  signers  to 
have  their  names  withdrawn  from  the  origi- 
nal petition  and  proceeded  to  call  the  election. 
It  was  to  prevent  tiie  calling  of  this  decUou 
tiiflt  the  injunctive  relief  was  sought 

The  plaintiff  In  error  makes  three  assign- 
ments of  error. 


"(1)  The  court  erred  In  overmUng  the  mo- 
tion of  plaintiff  in  error  for  a  new  trial. 

"(2)  The  said  court  erred  in  snstaining  the 
demurrer  to  the  evidence  of  the  plaintiff  in 
error. 

"(8)  The  court  erred  in  rendering  Judgment 
for  the  defendant  In  error." 

[1, 2]  Tbe  only  question  presented  here  that 
is  necessary  for  us  to  pass  upon  is  whether  or 
not  these  persons  wbo  had  signed  the  petitlcn 
could  wittidraw  their  names  from  the  peti- 


sFor  etber  osmb  see  same  topte  and  KBY-NUlCBBtR  in  all  Ker-Nnmbered  Dlaests  and  lodtue 

Digitized  byGoOgle 


242 


aoi  PAOixic 


BBPOBTm 


(Okl. 


tHm  before  tte  comity  snperlntfflident  liad 
acted  npon  It  by  callinK  the  election. 

nie -evidence  of  the  county  superintendent 
discloses  that  she  had  not  yet  called  the  dec- 
tton.   She  testified  aa  follows: 

"Q.  Now,  had  jov  taken  any  action  in  the 
way  of  sending  out  notices  or  calling  a  meet- 
ing of  the  patrona  and  voters  of  tbe  district 
at  the  time  the  application  was  filed  to  with- 
draw their  names  from  the  petition?  A.  Yesi 
sir;  I  was  doing  all  the  work  myaelt,  and  I 
addressed  envelopes  at — 

"Q.  Had  you  aent  ont  any  nodeaa?  A.  I 
sent  them  out  at  the  same  time. 

"Q.  Had  yon  sent  any  notices  oat?  A.  No, 
sir. 

"Q.  Well,  yoa  hadn't  taken  any  action?  A. 
I  thooght  you  meant  had  I  started  the  work 
on  them.   No;  I  hadn't  sent  any  notices." 

The  plaintiff  in  wror  refers  to  the  sdiool 
district  In  tbe  dty  of  Thomas  as  an  independ- 
ent school  district  The  defendant  in  error 
Inalsts  that  said  school  district  In  the  dty  of 
Thomas  Is  not  an  Indep^dent  district  It  is 
unnecessary  for  us  to  pass  on  that  question. 

The  plaintiff  in  error  says  that  this  pro- 
ceeding was  had  under  House  Bill  No.  226 
(chapter  186,  Session  I^aws  of  1919).  This 
act  of  1919  amoided  Senate  BUI  No.  54  (diap* 
ter  268  of  the  Session  Laws  of  1917).  rnie 
act  ct  1917  amended  section  1  of  article  7  of 
chapter  219,  of  the  Session  Laws  of  1013. 
The  law  relating  to  independent  districts  Is 
contained  in  article  6,  c.  219,  Sesdon  Laws 
of  1913.  The  defendant  in  mor  has  tailed 
to  point  out  any  other  section  or  provision 
of  the  statute  authorizing  the  formation  of  a 
ccmsolldated  sdiool  district,  nierefore  we 
assume  they  are  proceeding  under  chapter 
186,  Session  Laws  of  1919.  The  section  ot 
the  statute  so  tar  as  applicable  to  tills  case, 
Mda: 

"A  special  meeting  of  the  voters  of  any  two 
or  more  adjacent  school  districts  or  parts  of 
districts  or  territorr,  may  be  called  for  tbe 
pnrpose  of  eatablisblpg  a  consolidated  school, 
said  call  to  be  made  by  the  county  superin- 
tendent of  public  instmctioii,  npon  petition 
signed  by  one-half  of  the  legal  votera  residing 
in  each  district  of  the  territory  proposed  to 
be  included  in  the  consolidated  district  The 
meeting  shall  be  held  at  some  convenient  point 
to  be  named  by  such  superintendent  Notices 
of  said  spedal  meeting  shall  be  posted  in  at 
least  five  public  places  In  each  of  the  districts 
or  parts  of  districts,  proposed  to  lie  consoli- 
dated, at  least  ten  days  prior  to  date  of  said 
meeting,  and  also  by  publication,  for  at  leaat 
two  consecutive  weeks  in  a  weekly  paper,  if 
same  be  published  in  the  school  district,  and 
in  addition  thereto,  notices  of  said  spedal 
meeting  shall  be  mailed  by  such  county  super- 
intendent to  each  voter  residing  in  the  dis- 
tricts pT<^Bed  to  be  coQsoliddted.  •  *  • " 

The  earliest  case  we  find  on  this  question 
Is  from  Penn^lvanla,  decided  October  29, 
1888,  In  re  Independent  School  District.  2 


Chester  Co.,  Rep.  (Pa.)  1^.  We  will  quote 
from  the  body  of  the  oplni(m; 

"There  is  another  difficulty  in  the  way  of 
the  erection  of  the  contemplated  district  The 
act  of  assembly  requires  that  it  shall  be  done 
npon  the  petition  of  not  less  than  20  taxable 
inhabitants  of  the  township  or  townships  de- 
siring tbe  formation  of  tbe  territory  tq>on 
whidi  they  reside  into  a  separate  and  Inde- 
pendent school  district  The  petition  In  this 
case  was  signed  by  25  taxable  laliabitanta, 
but  7  of  them  now  object  to  the  formation  of 
the  district  and  have  signed  a  paper  addressed 
to  the  court  in  which  they  say  that  they  are 
satisfied  with  the  present  school  facilities,  and 
tliat  they  dgned  the  petition  for  the  new  dis- 
trict without  due  consideration.  This  leaves 
but  18  in  favor  of  the  new  district— 2  less 
than  the  number  contemplated  by  the  act  of 
assembly. 

"We  regret  that  some  of  the  petllionen  are 
St  an  ineonranient  distance  from  a  school- 
house  where  a  school  is  maintained,  and  hope 
tliat  some  way  may  be  found  for  their  proper 
accommodation,  but  we  cannot  relieve  them  by 
the  erection  M^thia  new  district" 

Tbe  Suprethe  Court  of  New  Mexico  In  the 
case  of  Territory  ex  rel.  Stockard  v.  Mayor 
and  City  Coundl  of  Roswell,  N.  M.,  16  N.  M. 
340, 117  Pac.  846,  85  U  R.  A.  (N.  S.)  1113,  has 
held  that  persons  who  signed  a  peUtlon  to  be 
presented  to  the  mayor  and  dty  council  au- 
thorizing them  to  call  an  election  to  vote  on 
tbe  anestlon  of  eetabllsblng  a  commission 
form  of  government  may  withdraw  their 
names  b^ore  the  petition  Is  acted  upon  by 
the  mayor  and  councU.  In  the  body  of  tbe 
opinion  the  court  says: 

"Various  objections  against  the  validity  of 
their  action  are  urged  in  behalf  of  the  appel- 
lee. It  is  said,  for  instance,  that  tbe  right  to 
withdraw  under  such  drcumstances  wonld,  in 
its  exerdse,  be  subject  to  great  abuses.  Thst 
is  no  doubt  true;  bat  It  Is  probably  true  of 
an  human  devices  for  government  which  ever 
have  been  or  ever  will  be  put  in  operation.  It 
is  true  of  tbe  right  of  petition  itself,  as  it  is 
a  matter  of  common  knowledge  that  people 
will  sign  petitions  firom  caprice,  good  nature, 
thoughtlessness,  malice,  fear  of  injurious  con- 
sequences to  themselves  U  they  refuse,  ex- 
pectation of  favor  or  reward  if  they  consent 
as  well  as  from  more  exalted  and  patriotic 
motives.  Often  they  'sign  in  haste  and  re- 
pent at  leisure.'  That  may  have  been  the  case 
with  the  87  who  signified  their  desire  to  with- 
draw from  the  petition  in  question.  •   *  * 

"We  think  the  petitioners  had  the  right  to 
withdraw,  at  least  up  to  tbe  time  when  tiie 
mayor  and  coundl  acted  on  the  report  of  the 
committee.  And  this  conclosion,  whldi  seems 
to  us  the  reasonable  and  just  one,  we  think 
has  also  the  better  fonndatlon  in  the  authority 
of  decided  cases.  •  *  •  Some  of  tbe  cases 
which  are  most  analogous  to  the  one  at  bar, 
and  which  we  think  best  sustain  tbe  view  we 
adopt  are  People  v.  Sawyer,  62  N,  X.  296; 
Duttrn  V.  Hanover,  42  Ohio  St.  215;  La  Londe 
V.  Barron  County,  80  Wis.  880,  49  N.  W. 
860;  Davis  v.  Henderson,  127  Sy.  IS,  IM  & 
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W.  1009,  31  Ky.  Law  B«p.  1252;  litteU  t. 
VermiUon  Comity.  188  U.  206,  65  N.  B.;7&" 

Li  State  ex  rciL  Andrews  t.  Boydei  et 
al^  21  S.  D.  6, 106  N.  W.  807,  IS  Ann.  Gas. 
1122,  the  syllabDs  reada : 

"Under  the  provision  of  the  South  Dakota 
Cdnstitatlou  that  wheDever  a  majority  of  the 
lecal  Totera  of  a  county  ahall  petition  the 
board  of  county  commissioners  to  diange  the 
location  of  the  connty  seat  the  board  shall  sub- 
mit the  question  to  the  voters  at  the  next 
general  election,  the  dgners  of  sncfa  a  petition 
liave  the  right  to  withdraw  their  names  be- 
fore final  action  has  been  taken  thereon,  and 
withdrawn  names  cannot  be  counted  to  make 
up  the  requisite  number  of  voters." 

Tn  Malcomaon  t.  Strong  et  al.,  24S  III.  166, 
91  N.  El.  loss,  paragraphs  1  and  2  of  the 
syUabns  read: 

"Voluntary  subscribers  to  a  petition  may 
withdraw  their  names  at  any  time  before  it  is 
finally  acted  on. 

**Wher«  ' highway  commissioners  merely  meet 
and  note  that  a  petition  has  been  filed,  fix  a 
date  for  its  contideration,  and  order  the  town 
derk  to  give  notice,  it  is  not  such  final  action 
thereon  as  deprive  subscribers  of  the  right  to 
withdraw." 

See  Barton  t.  Edwards,  148  e;^.  718,  187 
S.  W.  218;  State  r.  Seattle  69  Wash.  68, 100 
Pae.  300. 

Defendant  In  error  dtea  School  District 
No.  11  T.  Scliool  District  No.  20,  63  Ark. 
543,  39  S.  W.  850.  She  Contends  this  opinion 
snstaimi  her  theory  that  good  cense  must  be 
ghowD  before  a  person  may  withdraw  their 
name  from  a  petttifm.  Paragraph  4  (tf  the 
syUabns  rea^.* 

"A  signer  of  a  petition  to  change  echoed  dis- 
trict boundaries  should  be  permitted,  on  ap- 
plication to  the  county  court  while  the  peti- 
tion is  pending  therein,  to  remove  his  name 
from  the  petition,  on  a  showhig  that  he  signed 
it  under  a  mistake  of  faet,  produced  1^  nda- 
representations." 

An  examination  of  the-  opinion  dlselQsea 
that  evidoiee  tending  to  show  mistake  of  fact 
prodnoed  by  misrepresentations  had  been 
prt^ered.  but  excluded  by  the  trial  court. 
The  Supreme  Court  of  Arkansas  was  only 
holding  that  this  evidence  should  have  been 
admitted.  In  the  body  of  the  opinion  this 
statement  appears: 

"Without  deciding  whether  or  not  a  signer 
of  a  petition  should  be  privileged  to  have  inn 
name  taken  off  the  petition  as  a  matter  of 
right,  and  without  good  cause  shown,  especially 
when  the  request  to  that  end  is  made  after 
the  petition  has  been  considered  and  acted 
upon  in  the  county  court,  yet,  as  the  applica- 


tion was  made  to  the  coun^  court  In  this  In- 
stance, and  reiterated  in  the  drenit  court  on 
appeal,  with  an  offer  to  make  a  good  showing 
therefor,  we  tUnk  the  three  Bamsons  should 
have  been  permitted  to  erase  their  names  from 
the  petition,  on  such  showing  having  been 
made." 

In  People  ei  rel.  Koensgen  et  al.  v.  Strawn 
et  al..  265  111.  292,  106  N.  B.  840,  paragraph 
12  of  the  syllabus  reads: 

'*A  petition  for  the  organisation  of  a  school 
district,  which  after  certain  names  had  bem 
wUhdrawn  therefrom  was  without  a  majority 
of  the  legal  voters,  left  the  trustees  without 
jurisdiction  to  proceed,  so  that  an  order  creat- 
ing the  district  was  void." 

We  do  not  think  it  la  necessary  for  a  per- 
son  to  give  any  reason  why  he  withdraws  his 
name  from  a  petition  thus  signed  by  him 
where  no  action  has  been  taken  on  the  peti- 
tion. It  is  not  toT  a  court  to  determine 
whether  his  reason  for  withdrawing  his 
name  is  sufficient  or  not  Be  was  Induced 
to  sign  the  petition  under  some  representa- 
tions made  by  the  parson  or  persons  seeking 
his  slgnatnre.  O^ie  Ingemdous  argument  that 
may  have  been  made  to  induce  him  to  sign 
the  petition  was  probably  BOffident  to  satisfy 
bis  mind  and  he  acted  upon  the  r^resenta- 

,  tions  made  in  aucb  argument.  He  may  find 

I  out  that  he  has  acted  on  a  misapprehension 
«C  the  facta  or  that  the  results  to  be  obtained 
are  not  as  ho  understood  them  in  bis  own 
mind.  Where  the  potion  has  not  been  acted 
upon  by  the  offlcera  clothed  with  the  author- 
ity to  act  upon  it,  a  signer  has  an  absolute 

.  right  to  withdraw  bis  name  from  the  petition. 
It  is  not  within  the  province  of  any  court  to 

;  Inquire  Into  the  psychology  of  his  mind  or 

I  the  sufficiency  of  his  reasons  for  wltMraw- 

:  Ing  his  name  from  the  petition. 

I  It  la  conceded  tfiat  If  these  names  ore  le- 
gally withdrawn  there  Is  not  a  suffldwt 
number  of  petitioners  to  auHioriae  the  election 
to  be  called  so  as  to  include  sdiool  district 
No.  24  Id  the  proposed  consolidated  district 

,tniese  signers  had  wiQidrawn  their  names 
from  the  petition;  therefore  th^  names 

I  could  not  be  counted,  and  the  county  super- 

I  intendent  was  without  authority  to  call  any 
election  for  the  consolldatii^  of  sdiool  dls* 

I  tricts  which  would  Include  school  district 
No.  24, 

The  judgment  of  the  trial  court  is  revO'sed, 
with  Instructions  to  grant  the  plaintiff  a  new 
trial  and  ■  i^wsed  In-  accordance  with  the 
views  herein  expressed. 

HABltlSON,  O.  J.,  and  KANB,  JOHNSON, 
and  SLTINQ,  JJ.,  ocmcur. 
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SOUTHERN  SURETY  CO.  v.  WILLIAMS 
6t  tl.    (Nft.  10169.) 

(^premo  Conrt  of  Oklahoma.  Oct,  U,  1921.) 

(BvJUthtu  »y  (&«  Court.) 

1.  Pfsulliia  ^»350(l)— Where  ■mwer  raIsM 
fact  Isana  aatf  bott' partial  mova  far  Jodg- 
mant  aa  tha  piaaAnpa,  gnuitlnB  plalntlfPa  ma- 
tlea  la  arrar. 

When  the  answer  of  the  defendantB  raise 
aa  issue  of  fact  and  both  plaintiff  and  defend- 
ant move  for  Judgment  on  the  pleadings.  It  Is 
error  for  the  court  to  grant  the  plaintifTa  peti- 
tion. 

2.  Pleading  «=9350(l)— Dafendaat  novtaf  far 
Judgmeit  aa  tha  plaadlngs  doea  not  walva  hla 
right  to  sand  fact  Issua  to  Jury. 

The  defendant  by  presenting  a  motion  for 
Judgment  on  the  pleadings  does  not  thereby 
waire  the  right  to  have  an  issue  of  fact  aat 
oat  In  Ilia  anawer  tried  to  a  Jnry. 

A-ppeal  from  District  Court,  Ohoctaw  Coim- 
ty;  C.  £3.  Dudl^,  Judge. 

Actltm  by  Zegar  Wllllama  and  others,  by 
tbelr  legally  appointed  and  acting  guardian, 
lareal  Wllliamfl,  against  the  Southern  Surety 
Onnpany  and  others,  upon  the  bond  of  East- 
man Roberta  as  guardian  ot  such  minors. 
Judgment  for  i^lntlfls  on  tbe  pleadings,  and 
the  ISurety  Company  appeals.  Reversed  and 
remanded,  with  directions  to  overrule  mo- 
tions of  both  parties  for  Jodgmrat  on  the 
pleadings  and  proceed  as  Indicated. 

Calvin  Jones,  of  Hugo,  tot  plaintiff  In  error. 

Howe  &  Stanley  and  B.  A.  Biytlie,  all  qt 
Hugo,  for  defendants  in  error. 

Works  &  Pascal,  of  Hugo,  for  Eastman 
Roberta. 

KANE,  J.  This  was  an  action  upon  the 
official  bond  of  Eastman  Roberts,  as  guard- 
Ian  of  the  minors  whose  names  ap[>ear  In  the 
caption  of  this  action.  The  Southern  Surety 
Company  was  sued  as  surety.  The  bond  in- 
volTed  is  what  is  generally  known  in  this 
Jnrisdlctlon  aa  a  special  sales  bond  for  the 
sale  of  real  estate.  It  was  alleged  in  the 
petition  of  the  plaintiff  that  Eastman  Rob- 
erta, the  prindiMtl,  breached  this  bond  by 
failing  to  account  tor  the  sum  of  $700,  the 
same  bdng  the  purcliase  price  paid  to  him 
for  a  tract  of  land  belonging  to  his  wards, 
B<^  at  guardian's  aal&  It  was  further  al- 
leged that  In  a  proceeding  anestlonlng  the 
correctnoM  of  Eastman  Bobwts*  final  ac- 
ooont  aa  guardian  fha  probate  court  found 
that  bj  the  dittoes  ooBceaUnent,  and  conduct 
of  said  Eastman  Roberts  respecting  the  said 
$700  Iton  no  knowledge  oC  it  was  brought  to 
the  attention  of  Qiei  court ;  that  the  same  had 
been  disposed  at  hy  said  Bastman  Roberts, 
and  that  be  had  never  made  any  account  re- 


specting the  same,  wherefore  the  said  court 
ordered  Eastman  Roberts  to  pay  said  $700 
to  Isreal  WlUlama  as  the  present  legally  act- 
ing guardian.  Copies  of  this  order  and  the 
b<md  sued  upon  were  attached  to  the  petition 
as  exhibits  and  made  a  part  thereof. 

The  answer,  after  denying  each  and  every 
material  allegation  of  the  petition  except 
such  as  are  hereinafter  spedflcaliy  admitted, 
further  allied  in  substance  tliat  any  and  all 
sums  of  money  derived  from  the  sale  of  said 
real  estate  waa  duly  and  regularly  expended 
by  the  guardian  for  the  sole  use  and  benefit 
of  said  minors  for  the  necessaries  to  support, 
maintain,  and  educate  the  said  minors  own- 
lug  an  interest  in  said  real  estate,  all  of 
which  said  sums  were  so  expended  as  afore- 
said by  the  said  guardian  under  the  orden 
and  with  the  ^proval  d  the  oonnty  judge  of 
Choctaw  county,  Old.,  and  the  said  minors 
whose  interests  in  said  real  estate  was  sold 
have  rectived  the  full  taieflt  <tf  all  of  the 
purchase  mcmey  of  the  said  real  estate  men- 
tioned in  said  petition  for  the  neceasary  sup- 
port and  maintenance  the  aald  mtaiMS  ao 
Interested  as  aforesaid. 

The  reply  was  a  general  denial  of  each 
and  all  allegatlonB  of  said  anawer  Inomslst- 
ent  with  plaintiff's  petition.  After  the  la- 
sues  were  thus  Joined  the  defendant,  South- 
ern Surety  Company  filed  its  motion  fbr  Judg- 
ment on  the  pleadings  as  follows: 

"Comes  now  the  defendant,  Southern  Surety 
Company,  and  moves  the  court  to  render  judg- 
ment in  favoT  of  the  defendant,  Soatbem  Sure- 
ty Company,  and  against  said  plaintiffa  upm 
the  pieadinga  on  file  herein." 

Whereupon  the  plaintiffs  filed  their  motion 
for  Judgment  cm  the  pleadings  aa  follows : 

"Comes  now  said  idaintilfs  and  more  the 
court  to  render  Judgment  herein  for  them  on 
the  pleadings  filed  in  tliia  cause  for  tha  rea- 
son tliat  plaintiffs*  petition  ia  vaiifiad  aad  da- 
fondant's  anawer  unverified." 

These  motions  coming  on  for  hearing,  the 
court  sustained  the  motion  of  the  plaintiffa 
and  rendered  Judgment  in  tfa^  favor  against 
the  Southern  Surety  Company  and  the  form- 
er guardian,  Eastman  Roberts,  for  the  sum 
of  $600.  It  is  to  reverse  this  action  of  the 
tiial  court  that  this  proceeding  In  error  waa 
commenced. 

[1]  Originally  the  cause  was  suhmitted  In 
this  court  on  the  brief  of  coonsel  for  the 
plaintiff  In  error,  there  being  no  brief  filed  In 
behalf  of  the  defendants  in  error.  Tlie  conrt 
without  noticing  the  authoridies  cited  by 
counsel  in  this  brief  handed  down  an  of^- 
lon  affirming  the  Judgment  of  the  trial  court, 
holding: 

**<!)  Tha  motion  fw  Judgment  an  tt*  idaad- 
isga  admits  tha  truth  of  the  aU^ratfams  con- 
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tabled  in  the  pleadinta  to  tb«  same  extent  u 
tiie  demorrer  adnata  the  trnthfulneBs  of  encli 
aBegmtioQa. 

"(2)  When  both  parties  to  an  action  ffle  a 
moti<m  fai  vritlnfl:  for  iodsment  on  the  plead- 
inga  and  both  mottona  are  preaented  to  the 
eowt,  the  eoart  may  aaanme  that  the  partiM 
jtn  waiilag  Ou&r  to  the  teatimonj  and 

Bay  axreat  the  ploa&iga  aa  the  admitted  taa- 
tiaiony  In  Che  case.** 

In  a  petttton  tor  nbearlng  counsel  for 
^blntlff  in  error  portlcalarly  call  oar  a^ 
tention  to  the  case  of  Atwood  t.  Maaaey,  54 
OU.  178,  163  Pwx  629.  not  noticed  In  the 
former  oplidon,  whldi  they  eay  Is  In  direct 
conflict  with  our  fonner  mUng,  in  whliih  It 
was  htfd: 

"(1)  Where  the  answer  of  the  defendants 
raiaea  an  issue  of  fact  and  both  plaintilf  and 
flie  defendants  more  for  Judgment  on  the  plead- 
ings, it  is  error  for  the  eonrt  to  grant  the  plaln- 
tiff's  motion. 

"(2)  The  defendant  hj  presenting  a  motion 
for  Judgment  On  the  pleadings  does  not  thereby 
waive  the  right  to  hare  an  issue  of  fact  set  oat 
in  his  answer  tried  to  the  court  or  Jury.** 

Although  counsel  for  defendant  In  error 
did  not  file  a  brief  apon  the  merits,  in  a  re- 
sponse to  the  petltlfm  for  rehearing  they  say: 

"The  ease  dted  by  counsel  as  Oe  controlling 
ease  in  this  state  on  this  qnestitm  which  is  At- 
wood T.  Massey,  64  Okl.  178,  is  not  in  point 
for  the  reason  that  in  the  Atwood-Massey  Case 
defendant  admitted  the  execution  of  the  notes 
sued  on  and  admitted  liabilit;  on  one  of  the 
two  notes,  bat  pleaded  a  release  from  the  first 
not^  by  reascm  of  an  extension  of  time  grant- 
ed wiOioat  the  knowledge  or  consent  A  the 
defendants." 

In  this  response  it  is  not  denied  that  the 
answer  of  the  defendant  raises  an  Issue  of 
fact  for  trial,  it  being  conceded  that — 

"The  sole  question  presented  in  the  petititm 
for  rehearing  is  whether  or  not  upon  the  filing 
of  a  motion  for  judgment  on  the  pleadings  by 
the  defendants  in  the  triid  eourt  the  defendants 
waived  their  general  denial  filed  in  the  trial 
court'* 

[2]  !Fbis  seems  to  be  the  predse  question 
passed  apon  In  the  Atwood  Case,  snpra.  In 
this  case,  aa  In  the  Atwood  Cas^  the  answer 
of  the  defoidants  ^oioB  a  Qnestton  of  fact  for 
trial,  and  the  plaintiffs  and  defendants  In 
both  cases  moved  for  judgment  on  the  plead- 
ings. The  trial  courts  in  both  cases  sus- 
tained the  motion  of  the  plaintiff  for  Judg- 
ment on  the  pleadings.  This  court  reversed 
the  ruling  of  the  trial  eonrt,  in  the  Atwood 
Case,  holding  that: 

"The  defendanta  had  the  right  to  have  this 
issue  tried  by  a  jozyi  if  they  wished.  This  right 
was  not  waived  *  *  *  by  their  moving  the 
court  for  judgment  on  the  pleadings." 


We  are  unable  to  perceive  any  dlstlncUoD 
between  the  two  cases;  and,  as  we  see  no 
reason  for  ororullng  the  rule  of  practice  an- 
nounced in  the  former  oi^on,  which  seems 
to  be  well  supported  by  the  authorities  dted 
theretn»  it  toOsnrB  that  the  judgmenl|^  the 
trial  court  must  be  reversed,  and  the  cause 
i«iuutded«  with  directloDs .  to  overrule  both 
motions  for  judgm^t  on  tha  pleadings  and 
proceed  as  herein  Indicated. 

HABRISON,  a  J.,  and  JOHNSON,  MII> 
LEB,  BI/nKG,  and  EBNNAMEB,  JJ^  con- 

(CUT. 


ROSEBAUOH  «t  OX.  V,  JACOBS. 
(No.  10083.) 

(Supreme  Court  of  Oklahoma.  April  12.  1^1. 
Behearing  Denied  May  10^  1921.  Motion  for 
Leave  to  rile  Second  PetitioD  for  Behearing 
JDeuied  Oct.  26,  1921.) 

1.  Mortgafsa  «s»32(2),  32(8)-Wli«tkar  par- 
liaaiar  transaaHoa  anaaats  to  mortBaga  ia- 
paada  airaa  whethar  tbera  waa  a  loaa  aad 
■pas  hrtaattea. 

Whether  any  partienlar  transactlim  amounts 
to  a  mortgage,  or  a  sale  uptm  condition,  or  with 
agreement  to  reeonvey  upon  a  contingency,  li 
to  be  determined  by  ascertaining  whether  the 
transaction  was  hitended  as  a  loan.  If  there 
remaina  a  debt  for  which  the  conveyance  was 
only  a  securi^,  and  the  collection  of  which  may 
be  enforced  Independently  of  the  security,  the 
whole  transaction  amounts  to  a  mortgage,  what- 
ever language  the  parties  may  have  used  in 
expressing  their  agreement.  In  such  cases,  it 
matters  not  that  the  transaction  is  evidenced 
by  one  or  more  Instrumenta,  or  what  the  writ- 
ings may  or  may  not  show,  it,  nevertheless,  the 
agreement  in  fact  exists.  The  real  intention  of 
the  parties,  either  as  shown  upon  the  face  of 
the  vrriting  or  as  disclosed  by  extrinsic  evi- 
dence, must  govern  in  eqvity. 

2.  Pleadlag  ^93(l)**lBeoBSistaBt  Ofaasea 
are  paraiisslble. 

Inconsistent  defenses  are  permissible  under 
the  practice  of  Oklahoma,  unless  prohibited  by 
statute. 

Appeal  from  District  Court,  Uncoln  Ootm- 
ty;  Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  K.  Jacobs  against  William  M. 
Bosebaugh  and  wife,  for  cancellation  of  a 
contract  Judgment  for  plalntifT,  and  the 
defendants  appeal.  Beversed  and  remanded, 
with  Instructions  to  set  aside  the  judgment 
and  to  overrule  plalntiCTs  motion  to  strike 
the  amendment  to  the  amended  answer. 
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Ersrtn  ft  Erwli^  of  WeDfiton,  for  plaintifTs 

tn  error. 

F.  A.  RittenbOQse,  of  Chandler,  and  Geo. 
B.  Rlttenbons^  of  Oklaboma  Gl^,  for  d»- 
fttidant  In  error. 
* , 

McNeill,  J.  TUs  action  was  commenced 
In  the  dlatrlct  court  of  lineoln  eoanty  by 
K.  Jacotw  to  rescind  a  written  contract  to 
sell  160  acres  of  land  to  Eocebangta  and 
wife,  and  as  ground  for  canc^tlon  at  said 
contract  It  is  alleged  that  Bosebao^  and 
wife  had  fiiiled  to  c<Hnpl7  with  the  tezins  of 
the  contract  and  made  default  thw^n,  and 
that  the  plalntiflt  had  elected  to  rescind. 

The  defendants  filed  an  answer,  contoidtDg 
diat  the  plaintiff  had  bron^t  a  former 
action,  and  had  elected  to  affirm  the  contract, 
and  la  eetOKied  from  resdading  the  contract 
The  defendant  filed  an  amendment  to  the 
amended  answer,  and  pleaded  an  oral  agree- 
ment, and  contraded  the  sheriff's  deed  under 
which  plaintiff  claimed  title  was  In  fact  a 
morti:age  to  secure  an  Indebtedness  owing 
by  the  defendants  to  plaintiff,  and  a  further 
defense,  and  by  way  of  cross-petlUon  alleged 
that  tbe  plaintiff  had  charged  usury  on  the 
money  loaned,  and  asked  Judgment  for  double 
the  amount  of  usury  charged.  The  plaintiff 
filed  a  motion  to  strike  the  amendment  to 
the  amended  answer  for  the  reason  that  the 
court  had  prior  thereto  sustained  a  demurrer 
to  the  plea  of  usury,  and  the  answer  did  not 
state  facts  to  constitute  usury,  but  was 
simply  a  restatement  of  the  allegations  rela- 
tlTe  to  usury  to  which  a  d^urrer  had  been 
sustained,  and  the  court  sustained  the  mo- 
tion, and  the  defendants  excepted  to  the 
ruling  of  the  court,  and  assl^ed  this  as  a 
ground  for  reversaL  Upon  trial  of  the  case 
to  the  court,  the  court  found  the  issues  in 
favor  ot  plaintiff,  and  rescinded  the  contract 
and  canceled  the  notes  given  by  the  defend* 
ants  to  the  plaintiff,  and  quieted  title  to 
plahitiff. 

[1]  Plaintiffs  in  error,  for  reversal,  have 
22  assignments  of  error,  only  a  few  of  which 
are  briefed  and  ivesented.  We  think  it  Is 
onneceasaiT  to  consider  any  of  the  assign- 
ments of  error  except  the  question  whether 
the  court  erred  in  sustaining  the  motion  to 
strike  tbe  amendment  to  the  amended  answer 
of  the  defendants,  to  wit,  the  plea  that  tbe 
deed  and  contract  were  given  to  secure  an 
indebtedness,  and  were  intended  as  a  mort- 
gage. The  answer  contained  tbe  allegation 
that  the  land  In  question  was  and  had  been 
the  homestead  of  tbe  defendants  for  a  num- 
ber of  years,  and  then  the  followins  allege- 
tion: 

"That  on  or  about  the  7th  day  of  Jane,  1914, 
a  foreclosnre  Judgment  having  been  entered 
against  these  defuidants  in  a  certain  action 


bronght  by  one,  B.  B.  Fnllflr,  in  this  oonrt,  the 
defendants  procured  the  plahitiff  to  lend  them 
sufficient  money  to  pay  off  the  said  Jadgment; 
that  by  the  ipedal  reqnest  of  tbe  plaintiff  in 
the  making  of  said  loan  and  seeoring  tiie  plain- 
tiff  therefor  the  defendaats  eonsented  that  the 
•aid  lands  sboold  be  bought  In  at  Bheriff^s  sale 
in  the  name  of  the  plaintiff,  bnt  for  tbe  nse 
and  benefit  of  these  defendants,  and  that  the 
consideration  therefor  was  paid  bf  these  de- 
fendants; that  sold  sheriff's  deed  was  issned 
in  the  name  of  the  plaintiff  solely  and  only  by 
reason  of  the  said  arrangement;  Uiat  the  plain- 
tiff did  not  pay  any  of  tbe  consideration  tiiere- 
for,  and  that  such  deed  was  taken  and  is 
held  by  plaintiff  for  tbe  use  and  benefit  of  these 
defendants;  that  on  the  same  date  and  as  a 
part  of  the  same  transactiwi  and  as  secnnty 
for  the  loan  of  ssid  money,  to  wit,  tiie  sum 
of  9680,  a  deed  was  executed  to  tbe  plaintiff 
by  these  defendants,  which  deed  was  intended 
and  given  only  and  solely  for  security  for  said 
loan  and  for  no  other  purpose;  and  that  on  the 
same  date  and  as  a  part  of  the  same  transac- 
tion aforesaid,  and  at  tbe  special  Instance  and 
request  of  the  plaintiff,  the  contract  set  forth 
In  plaintiff's  said  petition  was  entered  into  be- 
tween tbe  pUdntiff  uid  defendants.  It  being  un- 
derstood, agreed,  and  intended  hy  the  parties 
that  said  contract  and  said  deeds  should  be  and 
operate  simply  and  only  as  security  for  the  loan 
and  advancement  of  tbe  said  sam  of  money 
to  defendante  by  the  plaintiff,  and  (or  no  other 
purpose  whatever." 

The  allegations  of  the  ansrwer  most  be 
taken  as  true,  in  considering  this  question, 
and  alleged  suffldent  facts  to  sustain  the 
contention  that  the  contract  and  deed  was 
a  mortgage  under  the  holding  of  this  court 
in  the  cases  at  Worley  v.  Cartw.  30  OkL  642. 
121  Pac.  669,  Vorls  v.  Kobbins.  62  Okl.  671, 
153  Paa  120,  and  Hall  v.  Russell.  178  Pac. 
679.  The  striking  of  this  portion  of  tbe 
answer  deprived  the  defendants  from  pre- 
senting a  material  defense,  and  was  error. 

[2]  It  Is  contraded,  however,  that  tbe  de- 
fendant could  not  plead  Inconsistent  defenses, 
as  the  defense  that  this  was  a  mortgage  was 
inconsistent  with  the  defease  pleaded  that 
the  plaintiff  had  elected  to  affirm  said  con- 
tract, and  therefore  was  estopped  from  re- 
sdndlog  the  same.  This  court  In  a  long  line 
ai  decisions  has  held  that  Inconsistent  de- 
fenses are  permissible  under  the  practice  in 
Oklahoma,  unless  prohibited  by  etotute. 
Metcalf  V.  Glaze.  173  Pac.  446;  Covington  t. 
Fisher,  22  Okl.  207,  97  Pac.  615;  Clowers  v. 
Snowden,  21  Okl.  476,  96  Pac.  596. 

Tbe  Judgment  of  the  court  Is  therefore 
reversed,  and  tbe  cause  remanded,  with  in- 
structions to  set  aside  the  Judgment  of  the 
court  and  to  ovnmile  the  motion  of  tbe 
plaintiff  to  strike  tiie  amradment  to  Uie 
amended  answer. 

HABBISON,  O.  J.,  and  PITCHFOBD, 
NIOHOI^N,  and  m/riNQ,  JJ,  concnr. 
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CLEMENT  MORTGAGE  CO.  V.  JOHNSTON. 
(No.  (0272.) 

(Sopremv  Gonrt  of  OkUhomo.  Oct  4,  1921.) 


(Bylldbua  bjf  the  Gomrt.) 

1.  Usory  ^942-^Usurioa«  contraol"  doflaad. 
The  test  as  to  vhetber  a  contract  1b  "usorl- 

ous,"  is:  Does  tbe  interest  charge  agreed  to 
be  paid  under  the  terms  of  the  contract  exceed 
the  amotmt  of  interest  that  would  secrae  for 
the  term  of  the  loan  figured  at  the  full  legal 
contract  rate?  If  it  does  exceed  audi  amount, 
it  is  asurioos;  otherwise  it  is  not. 

[Sd.  Note.— For  other  definitions,  see  Words 
and  Phrawa,  Firit  and  Second  Series,  Uaorl- 

ODB.] 

2.  Usary  ^s^M-HCovtmot  not  otirioia  at  In- 
oaptHMi  BOt  naie  ao  by  ankaeqHovt  traisrw 
Ineroasiag  (ntoreat. 

It  a  contract,  at  Ita  Inception,  la  not  shown 
to  be  nsnrfons  as  tested  by  the  above  mle.  It 
is  not  made  usurioas  by  any  aabseqnent  trana- 
aotion  liquidating  said  loan,  even  though  there 
is  i>aid  by  the  borrower  for  such  liquidation  a 
sum  in  excess  of  a  sum  for  interest  which  would 
accrue  if  calculated  at  the  legal  rate  for  the 
time  the  sum  loaned  was  held  by  the  borrower. 
The  reason  for  this  rule  la  that,  a  loan  con- 
aununated  being  a  fixed  inTeatment,  and  for 
and  in  consideration  of  consenting  to  an  accel- 
erated lignidation  or  payment  before  iht  ex- 
piration of  the  period  of  the  loan  a  char^  la 
made  of  the  borrower  by  the  lender,  this  charge 
is  not  for  further  forbearance  and  detention 
of  the  money,  bat  is  a  charge  for  ending  the 
loan  or  forbearance  by  the  lender  consenting 
to  ita  accelerated  liquidation  or  payment,  and 
a  statute  as  to  usury  does  not  apply  to  anch  a 
transaction,  and  la  Aeld  'to  be  an  agreed  eotasld- 
e  ration  for  such  accelerated  liquidation  or  pay- 
ment. 

Appeal  from  District  Gouirt,  Pontotoc  Ooim- 
17;  J.  W.  B<aai,  Jud«& 

Snlt  by  B.  F.  Johaaton  against  the  Clem- 
ent Mortgage  Company.  Jodgroent  fw  plain- 
tUf,  motion  for  nev  trial  orermled,  and  de- 
fendant appeals.  Bermed  and  lemanded, 
with  directions  to  dismiss  petition, 

J.  B.  Dudley,  of  Oklahoma  City,  for  plain- 
tiff in  error. 

B.  O.  and  A.  W.  Wadlington,  of  Ada,  tat 
defoidant  in  error. 

ELTINO,  J.  This  suit  was  commenced  by 
B.  F.  Johnston  defendant  in  error,  against 
the  Clement  Mortgage  Company,  a  corpora- 
tion, plaintiff  in  error,  in  the  district  court 
of  Pontotoc  county,  to  recover  the  sum  of 
$866.80  for  alleged  usury  In  a  loan  transac- 
tion. 

On  November  16,  1913,  the  plaintiff  In  er- 
ror, defendant  belowv  loaned  the  plaintiff 
$1,100  for  the  term  of  10  years,  which  loan 
was  evidenced  by  a  principal  promissory  note 
for  said  sum  bearing  date  of  Novembar  IS,, 


<301  p.) 

1918,  and  doe  and  payable  Jannary  1,  1804, 

with  interest  at  6  per  cent  per  annum,  pay- 
able annnally,  the  annnal  interest  payments 
being  evidenced  by  ten  coupon  notes  attached 
to  said  principal  note  and  of  even  date  there- 
with, due  and  payable  to  Its  order  January 
1,  1916,  1916,  1917.  1918,  1919,  1920,  1921, 
1922,  1923.  and  1924,  respectiTcily.  and  tbe 
said  coupons  were  to  draw  10  per  cent  from 
maturtly. 

The  said  principal  note  is  an  ordinary  ne* 
gotlable  promissory  note  payable  at  the  de- 
fendants office^  and  contains,  among  other 
things,  the  following  proviai<m: 

"The  principal  sum  of  this  note  and  any 
m^Mtid  interest  coupon  shall  bear  interest  aft- 
er maturity  at  the  rata  of  10  per  cuit  per  an- 
nom  nntil  paid." 


Tbe  plaintiff  below,  defendant  in  error 
herein,  secured  said  note  and  Interest  con* 
pons  by  a  mortgage  upon  certain  real  estate. 
The  mortgage  securing  said  principal  note 
and  Interest  coupons  was  In  the  usual  form 
and  gave  the  b<»-rower  the  i^lvilege  of  pay- 
ing a  portion  of  said  nuortgage  before  matur- 
ity in  these  words: 

"Upon  60  days'  written  notice,  privilege  is 
horeby  granted  to  pay  ^00.00  or  multiples 
there<tf  at  any  interest-paying  date." 

There  was  a  diarge  of  $220  In  addition  as 
commission,  which  commission  was  evidenced 
by  two  promissory  notes  of  $110  each  of  ev^ 
date  with  the  principal  note  and  mwtgage, 
and  said  notes  were  made  due  and  payable 
January  1,  1915,  and  1916,  respectively,  and 
bearing  8  per  coit  interest  from  date,  and 
were  secured  by  a  Second  mortgage  upon  the 
lands.  The  last  two  notes  mentioned  are 
referred  to  in  the  record  as  commission  notes, 
but  are  treated  by  both  parties  as  additional 
interest 

This  is  called  by  loan  men  a  "6-2"  loan. 
The  pa-  cnt  b^ng  evidenced  Iqr  ten  cou- 
pon notes  and  the  2  per  cent  evidenced  by 
what  is  called  the  two  commission  notesL 

On  January  17, 1916,  the  plaintiff  In  error, 
defendants  below,  received  from  the  defend- 
ant In  error,  plaintiff  below,  the  following 
letter: 

"X  liave  sold  tiie  80  acres  iriiidi  yon  hold  a 
mortgage  on,  and  if  yon  will  send  yonr  notes 
and  mortgage  to  Uie  Fanners'  State  Bank  at 
Ada,  they  will  be  p^  off  just  as  soon  as  title 

is  approved." 

Up  to  this  time  the  defendant  In  error  had 
not  paid  anything  upon  the  mortgage,  not- 
withstanding the  fact  that  there  was  two 
Interest  coupon  notes  dne  and  both  commis- 
sion notes  were  due.  The  next  day  after 
receiving  the  above  letter  the  following  was 
received  from  tbe  defendant  In  error : 

"Please  forward  my  abstract  with  all  the 
notes  you  hold  against  me,  coupons,  and  all 


^bFot  other  euei  bm 
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others  to  tlM  Farmm*  State  Bank  at  Ada, 
Oklahoma." 

To  these  two  letters  tbe  loan  company 
plain HflF  in  error  replied  as  follows: 

"We  bare  your  favor  aaking  that  we  forward 
Tonr  abatract  and  all  oar  notea  and  coopoDs  to 
the  Varmen*  State  Bank  of  Ada  for  collec- 
tion. We  have  sent  for  tbe  abatract  to-day 
and  win  send  It  ovar  as  soon  as  we  can  get  It 
in.  Please  advise  bj  return  mall,  &Ir.  Johnston, 
whether  or  not  yon  want  the  (1,100.00  note 
sent  slso,  or  whether  yon  jnat  want  tbe  two 
commisBion  notes  and  interest  coupons  which 
are  past  due.  Let  as  know  at  once  please  in 
order  that  we  may  send  for  tkc  $1«100jOO  note 
if  yon  want  to  pay  It." 

On  the  bottom  of  this  letter  tbe  defoulant 
wrote  the  followlDg  words  and  retnmed  the 
same  to  Qie  loan  company : 

'  **I  bave  BoM  tbe  place  and  I  want  the  note 
and  an  eommlsstons  sent  to  the  abore  bank  for 

payment" 

On  January  81,  1918,  the  loan  company 
SMit  to  the  Farmers'  State  Banfe  of  Ada,  for 
collection,  the  principal  note,  coupons,  and 
the  two  commission  notes,  with  Instructions 
to  collect  the  amount  due  to  date  of  payment 
with  10  per  cent,  advance  Interest  on  princi- 
pal note  added  for  10  daya.  On  February  19, 
1916,  tbe  mortgage  company  received  from 
the  Ada  bank  fl,633.40.  After  receiving  the 
money,  tbe  plaintiff  in  error  discovered  an 
error  in  its  fBVor  f9.S8,  and  on  February 
2Sd  they  returned  a  check  to  the  bank  for 
the  amount  of  $9.5S,  wd1(^  amount  tbe  de- 
fendant In  error  refused  to  receive,  and  the 
same  was  deposited  in  the  Ada  bank  to  bis 
credit 

This  suit  was  filed  March  7,  1916,  asking 
for  1866.80  interest  and  costs  and  1100  at- 
torney's fee^  alleging  the  same  to  be  for 
usurious  charge.  Defendant  filed  answer.  Is- 
sues were  iotued,  and  the  cause  came  on  for 
trial  November  27,  1916.  A  Jury  was  im- 
paneled, but  during  the  trial  by  agreement  of 
parties  tbe  case  was  withdrawn  from  the 
Jury  and  was  tried  to  the  court  The  evi- 
dence was  taken,  and  the  court  entered  Judg- 
ment for  the  plaintiff  below,  defendant  in 
error  herein,  in  the  sum  of  $866.80  and  910 
attorney's  fee.  Motion  for  a  new  trial  was 
filed,  and  the  same  was  by  the  court  overrul- 
ed, and  tbe  defendant  btiow,  plaintiff  In  er- 
ror herein,  prosecuted  an  appeal  to  this  court 
The  trial  court  made  the  following  findings 
of  fact  and  ctmduslons  of  law : 

"The  plaintiff  sues  the  defendant  for  usury 
and  asks  for  judgment  for  double  tbe  amount 
of  the  usurious  interest  collected,  amounting 
to  $866.80.  He  baaes  Itla  cause  of  action  upon 
two  counts: 

"First,  reserving  and  charging  a  greater  rate 
of  Interest  than  10  per  cent  on  a  loan  of 
91.100  obtained  on  the  ISth  day  of  November, 
1916.  The  evidence  in  the  eas«  ia  overwhelm- 
ing that  the  contract  In  its  inclpieney  waa  not 
nanrloQs;  there  not  being  a  greatev  sate  of 


interest  reserved  or  darged  fai  sdd  eontimct 

than  10  per  cent 

"His  further  dalm  of  wary  ia  that  the  de- 
fendant on  the  18th  day  of  Fd>mary,  1916; 
knowingly  took  and  reoolTed  from  the  idain- 
tlit  9438.40  for  an  amount  ot  fl,100  from  the 
ICth  day  of  November,  IttiS,  to  the  lOtA  day 
of  February,  1916,  or  for  a  period  of  2  years 
3  months  and  3  days. 

"The  evidence  shows  that  the  plaintiff  ob- 
tained a  loan  of  $1,100,  and  that  he  ezecnted 
his  note  and  mortgage  to  secure  same,  also 
executed  a  note  and  mortgage  for  $220  as  In- 
interest  In  the  form  of  a  coDunissIon,  and  that 
the  plaintiff  on  tbe  IStb  day  of  September,  1916, 
became  desirons  of  paying  off  the  mortgage  d^ 
before  ft  became  dne,  and  that  an  agreement  of 
settlement  was  entered  Into  apon  said  date,  and 
that  tbe  defendant  in  said  settlement  knowin^y 
took  and  received  for  tbe  ose  of  bis  money  Ot 
$1,100  for  said  2  years  8  months  and  8  days 
tbe  sum  of  $433.40. 

"Revised  Laws  of  1910,  |  1002,  defines  inter- 
est as  compensation  allowed  Cor  tbe  use  or  for- 
bearance, or  detention  of  money  or  its  equiva- 
lent Bo  the  question  in  this  case  is  Tory  sim- 
ple: Did  it  knowingly  take  and  receive  for  Hie 
use,  forbearance,  or  detention  of  money  under 
this  agreement  a  greater  rate  of  interest  than 
10  per  cent?  It  does  not  take  a  lawyer  to  un- 
derstand what  this  statute  means.  Anybody 
knows  what  taking  and  receiving  means.  I 
know  the  courts  have  gone  a  long  way  to  avoid 
the  plain  provision  of  this  statute,  on  tbe  idea 
of  encouraging  capital  and  making  the  circula- 
tion of  money  easy;  but  I  see  no  reason  why 
courts  should  have  the  power  of  legialation, 
and  I  see  no  reason  why  tLe  courts  should  read 
into  a  plain  statnte  that  which  is  not  there. 

"This  statute  says  that  any  partr  who  know- 
ingly takes  or  receives  a  greater  rate  of  in- 
terest than  10  per  cent,  per  annum  that  it  la 
usurious,  provided  it  is  taken  for  the  use  or 
forbearance  or  detention  of  money. 

"Johnston  received  nothing  from  this  defend- 
ant bnt  the  $1,100,  and  he  detained  this  monw 
from  ft  for  the  term  of  2  years  3  months  and 
8  days,  and  that  Is  all  be  owed,  and  when  tUs 
settlement  was  made  they  made  an  agreement 
of  settlement  and  that  agreement  included  tbe 
knowingly  taking  and  receiving  of  a  greater 
rate  of  interest  than  allowed  by  law. 

"It  is  true  that  the  defendant  could  have 
refused  to  allow  this  money  to  be  paid  at  tbe 
time  it  waa  paid.  They  could  liave  forced  the 
plaintiff  to  wait  until  an  interest-pa^ng  period 
or  nntil  the  mortgage  debt  matured,  but  they 
saw  fit  to  make  a  settlement  and  entered  into 
a  new  agreement  They  did  enter  into  a  new 
agreement,  but  the  mere  fact  they  entered  Into 
a  new  agreement  did  not  authorize  the  defend- 
ant to  violate  tbe  law,  and  when  tbe  defendant 
agreed  to  take  nearly  20  per  cent  for  the  use 
of  this  money,  it  violated  the  express  proviaion 
of  thia  statute,  and  therefore  knowing  ce- 
cefved  and  took  usurious  interest 

"Therefore  judgment  for  the  plaintiff  In  the 
sum  of  $866.80  and  $10  attorney  fee  and  costs. 

"To  ail  of  which  findings  of  fact  and  contu- 
sions of  law  tbe  defenaant  excepts,  and  excep- 
tions allowed. 

"J.  W.  Bolen.  IHstriefe  Judge." 

[1]  There'  Is  no  dispute  In  this  case  as  to 
the  taeta  and  the  findings  of  the  trial  court 
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thereon,  bat  the  condnalQiu  at  law  by  tbe 
souTt  that  tbe  traiutactloD  as  Anally  consimi- 
mated  constltiited  nniry  and  ^titled  the 
plaintiff  below,  defendant  in  error  herein, 
to  recover  the  amonnt  set  forth  in  the  judg- 
ment of  the  trial  conrt  as  being  usurious,  are 
questioned. 

As  to  the  abstract  proposition  laid  down 
by  the  trial  court  in  his  judgment  as  to  what 
ought  or  ought  not  to  constitute  usury,  we 
are  not  going  to  discuss  it  In  this  opinion.  To 
consider  this  proposition  would  involve  a 
consideration  of  numerous  and  intricate  de- 
ductions and  various  shades  of  right  and 
ethics  that  the  present  holdings  of  this  conrt 
have  long  since  settled  and  make  unneces- 
sary. These  holdings  the  conrt  will,  no 
doubt,  continue  to  adhere  to,  and  hence  it  Is 
up  to  the  people  and  their  repreamtatlTes 
to  change  it,  U  changed  at  alL 

The  condnslons  of  law  at  the  trial  conrt  as 
applied  to  the  undisputed  facts  In  this  case 
ere  erroneous  and  are  contrary  to  the  hold- 
ings of  this  court  in  its  former  decisions. 

Sectloa  1002,  B.  U  1910,  reads  as  follows: 

*liitere8t  Is  the  compensation  allowed  for 
ttie  use  or  forbearance,  or  detention  of  money, 
or  its  eqaivalent." 

8ectl<m  1004,  B.  L.  1910,  reads  as  follows: 

"The  legal  rate  of  Interest  sball  not  exceed 
six  per  cent.,  in  the  absence  of  any  contract 
as  to  the  rate  of  interest,  and  by  contract  par- 
ties may  agree  apon  any  rate  not  to  exceed  ten 
per  cent,  per  annum.  Said  rates  of  six  and  ten 
per  cent,  shall  be  respectively,  the  legal  rate  and 
the  maximnm  contract  rates  of  interest" 

Section  lOOQ,  B.  L.  1910,  reads  as  follows: 

"Tbe  taking,  receiving,  reserving  or  charging 
a  rate  of  interest  greater  than  is  allowed  1^ 
the  preceding  section  shall  be  deemed  a  forfel- 
tnre  of  twice  the  amount  of  interest  wliicb  the 
note,  bill  or  other  evidence  of  debt  carries  with 
it,  or  which  has  been  agreed  to  be  paid  thereon. 
In  case  a  greater  rate  of  interest  has  been  paid, 
the  pera<Hi  by  whom  it  has  been  paid,  or  his  le- 
gal Tcpreaentatives,  may  reeovsir  from  the  per- 
son, firm  or  corporation  taking  or  re«xiving 
■ame,  in  an  action  in  the  nature  of  an  action 
of  debt,  twice  the  amount  of  the  interest  so 
paid:  Provided,  such  action  shall  be  bronglit 
within  two  years  after  the  maturity  of  such 
nsarioQS  contract;  provided,  further,  that  be- 
fore any  suit  can  be  brought  to  recover  sncb 
usurious  interest,  the  party  bringii^  sudt  suit 
must  make  written  demand  for  return  of  such 
usury.'* 

[2]  The  statutes  of  the  territory  of  Okia- 
boma  were  tbe  same  as  are  our  statutes,  ex- 
cept that  the  contract  rate  was  12  per  cent. 
Instead  of  10  per  cent  Tbe  trial  court  finds 
that  the  contract  entered  Into  between  the 
plaintiff  In  error  and  the  defendant  In  er- 
ror in  the  instant  case  was  not  usurious  in 
Its  Inclplency.  In  the  interpretation  of  usu- 
rious contracts  tiie  rule  for  the  test  of  usury 
Is  laid  down  In  the  case  of  Metz  v.  Winne, 
15  OkL  1,  79  Fac  223,  opinion  by  Bnrford, 


Chief  Justice,  and  the  rule  laid  down  therein 
has  been  followed  by  this  court  since  state- 
hood. 

Tbe  tects  in  the  above  case  are  similar  to 
tbe  facts  In  the  instant  c&ae.  We  quote  the 
following  from  Judge  Burford's  opinion: 

"Tbe  facts  specially  pleaded  In  the  answer 
are  that  tbe  defendants  borrowed  from  Winne 
$600,  payable  in  10  years,  with  interest  at  7 
per  cent,  and  that  tbey  executed  tbe  note  for 
$600  and  ten  notes  for  $42  each,  representing 
the  Interest  for  tbe  10  respective  years;  that 
they  also  executed  the  note  for  $160^  which  was 
for  additional  interest,  and  aver  that  sncb 
sum  was  usurious  and  excessive.  A  mere  mat- 
ter of  mathematical  calculation  Is  sufficient  to 
refute  the  condnsion  of  the  pleader.  I^rties 
may  contract  for  a  rate  of  Interest  not  to 
exceed  12  per  cent  The  interest  on  $600  for 
10  years  at  12  per  cent  is  $720.  Tbe  interest 
oontracted  for  as  shown  by  these  notes  is  as 
follows:  Ten  notes,  $42  each,  $420,  one  note 
$80,  and  one  note  $lfi0,  total,  $60»-whlcfa  Is 
$120  less  than  the  maximum  interest  the  mort- 
gagee was  entitled  under  the  law  to  deduct. 

"It  is  argued  that  tbe  law  does  not  permit 
more  than  one  year's  interest  to  be  deducted 
in  advance.  Section  848,  WUson's  Stat  1903, 
provides;  "The  interest  which  would  become 
due  fit  the  end  of  a  term  for  which  a  loan  ia 
made,  not  exceediDg  one  year's  interest  in  all, 
may  be  deducted  from  tbe  loan  in  advance  If 
the  parties  thns  agree.*  Bat  it  Is  not  alleged 
or  contended  that  any  portion  of  the  interest 
clidmed  was  deducted  from  the  loan  in  advance. 
On  tbe  contrary,  It  appears  ^rom  tbe  pleading 
that  the  mortgagors  borrowed  and  received 
$600,  and  executed  interest  notes,  payable  in 
installments  after  the  first  year.  If  they  com- 
ply with  the  contract  tbey  will  have  the  use 
of  the  prindpal  sum  for  the  period  of  10  years, 
and  the  presumption  is  that  they  win  do  so. 
We  know  of  no  law  that  will  prevent  a  borrower 
from  paying  all  the  interest  on  a  loan  at  the 
end  of  one  year,  or  in  such  instaUments  aa  he 
may  desire,  and  the  parties  may  agree  upon, 
so  long  as  the  person  making  the  loan  does 
not  exact  over  12  per  cent  per  annum,  nor 
deduct  more  than  one  year's  interest  from  the 
amount  of  tbe  loan  in  advance.  The  courts  do 
not  undertake  to  make  contracts  for  indind- 
uals,  nor  to  relieve  them  from  burdensome  ob- 
ligations volnntarily  assumed  and  entered  into." 

The  above  rule  for  testing  a  contract  for 
usury  laid  down  in  this  case  has  been  fol- 
lowed by  this  court  in  the  cases  of  Covington 
et  al.  V.  Fisher,  22  Okl.  207,  97,  Pac  615; 
Garland  v.  Union  Trust  Co.,  63  Okl.  243,  166 
Pac.  197 ;  Baker  et  al.  v,  Pittsburg  Mortgage 
Investment  Co.,  171  Pac.  23;  and  all  caaea 
decided  since  statehood. 

By  applying  this  rule*fop  the  test  of  usury 
In  a  craitract  to  the  facts  in  the  tustant  case, 
we  find  this  loan  was  for  $1,100  advanced  to 
the  defendant  in  error  by  the  lender  and 
running  for  10  years  at  10  per  cent  Figur- 
ing the  interest  on  said  sum  for  10  years,  the 
intowst  would  amount  to  $1,100.  Undar  the 
contract,  in  the  Instant  case,  the  provisions 
as  to  interest,  if  tbe  contract  bad  been  car- 
ried oat;  would  have  made  tbe  total  charge 
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paid  by  the  defendant  in  error  for  the  loan 
of  said  money,  $906.20,  or  $193.80  less  than 
the  amount  that  could  be  l^ally  collected. 
So  the  contract  could  not  be  held  to  be  ueurl- 
ons  In  its  Inclpiency. 

Tbla  test  is  also  adojprted  in  the  recent  case 
of  Deming  Iut,  Go.  t.  Beed,  handed  down  by 
this  court,  decision  by  Jtistlce  Johnson,  dated 
February  29,  1919,  and  found  in  179  Pac; 
35,  which  test  Is  set  forth  In  the  third  syl- 
labus as  follows; 

"That,  conceding  the  $224  deducted  to  be 
interest  paid,  and  the  items  of  $48  and  $53, 
aggregatisg  the  $101  sued  for,  to  be  also  inter- 
eat  paid,  all  interest  paid  and  charged  for  the 
entire  tiina  the  loan  had  to  run,  had  the  con- 
tract bem  performed,  did  not  exceed  the  lawful 
rate." 

It  IB  contended,  however,  and  held  by  the 
trial  court,  that  the  exaction  of  $433.40,  the 
amount  paid  In  the  settlement  of  the  loan  of 
$1,100  for  the  period  of  2  years  3  months  and 
3  days,  and  being  almost  20  per  cent,  con- 
stituted usury  and  mtltled  the  plaintiff  be- 
low, defendant  in  error,  under  the  usury 
statutes  of  this  state,  to  recover  doable  the 
amount  or  $866.80.  The  contract  provided 
that,  In  the  event  the  borrower  desired  to 
make  setUement  at  any  Interest-paying  pe- 
riod, he  could  do  so  by  giving  60  days*  notice 
and  paying  $100  or  any  mnltiple  thereof. 

In  the  Instant  case  the  borrower  desired 
to  liquidate  the  entire  loan,  and  he  was  re- 
quired to  pay  the  principal,  $1,100,  the  ac- 
crued interest  coupons,  and  interest  from 
maturity  to  date  of  settlement,  and  two  com- 
missi (»  notes  and  interest  for  10  additional 
days,  making  a  total  Interest  charge 
$443.40.  This  tranaactiou  in  liquidation  of 
this  note  Is  a  penalty  charged  and  going  to 
the  lender  for  the  liquidation  of  the  loan  and 
note,  notwithstanding  the  fact  that  the 
amount  paid  Is  in  excess  of  what  tbe  amount 
would  have  been  at  the  legal  rate  of  the 
amount  of  the  loan  for  the  time  actually  de- 
tained     the  borrower. 

It  is  laid  down  as  the  rule  In  this  state, 
and  foUowin^  the  general  trmd  of  authority, 
that  such  a  transaction  does  not  constltnte 
usury.  The  fbllowing  Is  quoted  from  Gar- 
land T.  TTnion  Trust  Oo.,  heretofore  dted,  and 
bearing  upon  ttds  question  and  holding  that 
such  a  transactim  constitutes  a  penalty,  and 
not  usury : 

"Bat  before  passing  this  $60,000  mortgage 
it  might  be  well  to  add  that,  because  plaintU^ 
under  the  contract,  by  the  exercise  of  its  op- 
tion accelerating  the  maturity  of  the  loan,  was 
entitled  to  demand  and  receive  more  than  the 
amount  of  the  loan,  with  legal  interest  to  the 
time  the  loan  was  called,  it  does  not  follow  that 
the  plea  of  osnry  should  prevail.  On  this  point 
29  Am,  &  Bng.  Enc.  of  Law,  fiOS,  says: 
'A,  provision  by  way  of  penally  accelerating  the 
maturity  of  a  lotn  on  default  in  payments 
by  the  borrower  win  not  neceisaiUy  render, 
the  loan  usurious,  though  through  the  exer- 
cise of  snch  option  the  lender  may  be  entiUed 


at  lew  to  demand  the  return  of  more  than  the 
amount  lent  with  legal  interest  Thus,  where 
in  consideratioa  of  a  loan  an  ob^gatiwi  is  tak- 
en for  an  amount  as  principal  greater  than 

the  amount  of  the  loan,  but  the  interest  stipu- 
lated therefor  is  less  than  the  highest  legal 
rate,  so  that  if  the  contract  is  carried  ont  ac- 
cording to  its  terms  no  more  than  tfce  principal 
with  legal  interest  will  be  paid,  a  provision 
that  upon  default  in  the  payment  of  the  inter- 
est the  entire  principal  shall  become  due  at  the 
option  of  the  lender  will  not  render  the  trans' 
action  necessarily  usurious,  though  upon  such 
default  and  the  exercise  by  the  lender  of  his 
option  more  than  the  amount  lent  with  legal  in- 
terest to  the  time  when  the  loan  la  called  will 
be  pajrable.  And  the  same  rule  has  been  ap- 
plied ti'here  installment  notes  were  g^ven  for 
the  principal  and  interest  for  the  full  term  of 
the  loan.' 

"In  Ooodale  v.  Wallace  et  al..  19  S.  D.  405, 
103  N.  W.  651,  117  Am.  St  Bep.  962,  9  Ann. 
Gas.  045,  the  court  said:  *It  ia  further  con- 
tended 1^  the  ^pellants  that,  as  there  waa 
a  stipulation  hi  the  mortgage  that  if  the  mort- 
gagors should  fail  to  pay  any  portion  of  the 
above-mentioned  sum,  either  principal  or  In- 
terest promptly  at  the  times  they  should  be- 
come due,  the  whole  sum,  both  principal  and 
interest  should  at  once  become  due  and  col- 
lectable, therefore  the  contract  was  clearly 
usDrions,  as  the  whole  amount  of  the  principal 
of  the  notes  would  become  due  and  payaUe  op- 
en default  in  the  payment  of  the  first  note;  but 
this  contention  Is  untenable,  for  the  reason  that 
auch  stipulation  is  in  the  nature  of  a  penalty 
from  which  the  mortgagors  could  relieve  them- 
selves by  a  prompt  payment  of  the  notes  when 
due.  Webb  on  Usury,  }  120;  2  Am.  &  Eng. 
Ency,  Law,  p.  468.  The  author,  In  speaking  of 
this  class  of  cases,  says:  "So,  If  the  provision 
for  the  payment  of  excessive  interest  la  de- 
pendent on  contingency  which  the  borrower  may 
avoid  by  paying  the  debt  with  legal  interest 
the  loan  will  not  be  deemed  usurtons."  State 
V.  Elliott  61  Kan.  518,  59  Pac.  1047;  Tholen 
V.  DulFy,  7  Kan.  405.  A  similar  clause  Is  fre- 
quentiy  inserted  in  mortgages,  but  the  sUpula* 
tion  has  never  been  held  as  constituting  a  con- 
tract for  the  payment  of  usurious  interest,  so 
far  as  our  researches  extend.' 

"Thtn  ia  no  authority  holding  the  contra- 
ry, so  far  as  we  know.  By  this  we  do  not  mean 
to  Intimate  that  plaintiff,  had  it  sued  therefor, 
which  it  did  not  was  entitied  to  recover  In 
this  action  on  the  interest  cotipone  not  due  at 
the  time  the  trustee  accelerated  the  maturity 
of  the  principal  debt  and  foreclosed  therefor. 
On  the  contrary,  on  this  point  we  mean  to 
say  that  recovery  upon  those  coupons  could  not 
be  had  for  the  reason  that  the  moment  the 
principal  debt  and  interest  accrued  up  to  the 
time  to  wbidi  the  maturity  of  the  debt  waa 
accelerated  are  paid,  the  remaining  undue  Inter- 
eat  coupons  are  discharged.  This  is  In  keeping 
with  authority  (Dngan  et  al.  v.  Lewis  et  al., 
79  Tex.  246,  14  S.  W.  1024,  12  L.  R.  A.  93,  28 
Am.  St  Rep.  332;  R.  R.  Co.  v.  Mer.  Tmst 
Co.,  94  Qa.  306,  21  S.  B.  701;  Goodale  T.  Wal- 
lace, supra  ;  Moore  et  al.  v.  Gamenm  et  aL, 
93  N.  C.  51),  and  la  plaintiff's  theory  of  the 
case.  It  is  also  carried  Into  the  jndpnent  oC 
the  court  who  permitted  a  recovery  for  the 
prindpal  debt  only,  together  with  interest 
thereon  at  6  per  cent,  from  Deoenkber  1,  lAU^ 
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or  tbe  time  when  tlie  fint  two  notei  fell  dae, 
iQ>  to  the  date  of  the  Judgmmt.  There  wm  no 
error  in  tbia,  so  far  u  tiie  gnestion  of  juarj 
18  concerned,  and  the  jadsment  mast  stand,  pro- 
vided, of  course,  tbe  court  did  not  err  in  the 
amount  of  interest  due  on  tbe  loan. 

"But,  Bay  defendant>t  this  contract  i>  umi- 
riona  becanae  it  provides  for  intareat  on  tha 
'  principal  sum  at  6  per  cuit.  par  annum  before 
maturity,  or  from  June  1,  1912,  until  paid,  and. 
if  not  paid  at  maturity,  10  per  cent  thereafter, 
with  annual  rests  until  paid.  And  it  is  con- 
tended by  counsel  for  defendaQts,  not  that  this 
increased  rate  of  interest  is  a  penalty  and  un- 
enforceable, but  that  it  renders  the  contract 
uanrious  becauBe,  they  say,  thia  Increase  of  4 
per  cant,  was  for  the  'detention'  of  money  in 
contraTentlon  ot  tha  statute,  supra.  Not  ao. 
Bdnc  an  increaBa  to  tha  maximum  legal  rate 
only,  the  contract  was  a  valid  contract  for  tbe 
payment  of  interest.  89  Cyc.  963,  denominates 
such  excess  of  interest  as  a  penalty,  but  adds: 

" 'Wbcther  snch  penalty  for  tfae  nonperform- 
ance  of  the  contract  is  enforceable  or  not,  all, 
authorities  are  agreed  that  the  contract  Is  not 
usurious,  bat  remains  a  valid  and  enforceable 
obligation  against  the  debtor.' " 

Tbe  rule  that  we  deduce  and  that  U  adopt* 
6d  In  this  atate  is  that.  If  the  ccmtract  was 
not  uflurlouB  in  its  InceptloQ,  the  same  la 
not  InTalidated  and  does  not  subject  the  lend- 
er  to  the  penalty  of  usury  by  a  subsequent 
transaction  In  liquidation  of  the  loan  con- 
tract, although  tbe  amount  paid  under  the 
liquidation  transaction  may  amount  to  more 
than  the  interest  accrued  at  tbe  1^1  con- 
tract rate  for  the  period  of  time  tbe  money 
was  held  by  tbe  borrower. 

Tbe  rule  tliat  paying  additional  money  by 
the  lender  for  and  In  consideration  of  ac- 
celerating the  loan,  even  though  the  amount 
paid  may  exceed  tbe  I^al  rate  at  the  time  tbe 
m<Hiey  is  used,  does  not  constitute  usury,  is 
set  out  In  the  fourth  syllabus  In  the  case  of 
Demlng  InT.  Go.  t.  Beed  et  nz^  heretofore 
cited: 

**B^rtlieT,  that  becanse  the  mortgagee  under 
the  contract  by  Uie  exercise  of  his  option  ac- 
celerating the  maturity  of  tbe  loan  was  entitled 
to  demand  more  than  the  amount  of  tbe  loan 
with  legal  interest  to  the  time  the  loan  is  called 
doea  not  make  tfae  transaction  usurious." 

This  rule  seems  to  be  sustained  by  all  the 
authorities. 

In  the  case  of  Nichols  t.  Fearson,  7  Pet. 
103,  8  L.  Ed.  623,  the  principle  is  stated  In 
this  language: 

'fFbere  are  two  cardinal  rules  In  the  doc- 
trine of  usury  which  we  think  must  be  regard- 
ed as  the  common  place  to  which  all  reason- 
ing and  adjudication  upon  the  subject  should 
be  r^erred:  The  first  is  that  to  constitute  usu- 
ry there  most  be  a  loan  in  contemplation  by  the 
pwties;  and  the  second,  that  the  contract 
which  in  ita  inception  is  unaffected  by  usury 
ean  never  lie  invalidated  by  any  rabaaqnent 
aBittiolU  tHmaectien.'* 


The  reason  for  this  rule  Is  stated  in  the 
case  of  Smithwlcfe  v.  Wbltley,  152  N.  a  808, 
67  S.  E.  914,  28  L.  R.  A.  (N.  S.)  118,  20  Ann. 
Cbs.  1348,  in  the  following  language: 

"Exacting  payment  of  the  legal  interest  which 
win  aceme'prior  to  the  maturity  of  a  debt  as  a 
condition  to  accepting  payment  of  the  principal 
and  releasinff  purGhase-money  notes  secured  by 
mortgage  on  real  estate  does  not  constitute 
uenry." 

"If  defendant  had  a  good  inveatment,  he  had 
a  right  to  bold  on  to  it,  and.  if  plaintiff  desired 
to  be  released  from  tiis  lawful  and  binding  con- 
tract to  pay  interest  until  maturity  of  the  debt, 
defendant  had  a  right  to  exact  payment 
*  *  *  as  compensation  for  such  release.  De- 
fendant had  as  much  ri^t  to  s^  his  solvent 
debt  at  a  premium  to  the  plaintiff  as  to  any 
one  dae.  The  defendant  was  called  upon  to 
surrender  a  perfectly  good  investment,  untaint- 
ed with  usury,  and  not  for  an  extension  of 
credit  or  forbearance  on  an  obligation  the  debt- 
or could  not  meet  The  transaction  •  •  • 
Is  the  very  reverse  of  the  loan,  and  extension 
of  credit  or  a  forbearance,  without  wliich  there 
can  be  no  usory.  It  pot  aa  end  to  credit,  in- 
stead of  giving  It.** 

To  the  same  effect  is  the  case  of  EIred  v. 
Hart,  87  Ark.  584,  113  B.  W.  213,  and  also 
tbe  case  of  Hamilton  v,  Kaitucky  Savings 
Bank  &  Trust  Co.,  159  Ky.  980,  IffT  S.  W. 
898,  L.  R.  A.  1915B,  498. 

There  se^s  to  be  in  the  brief  of  the  plaln- 
tifC  btiow,  defendant  In  error  herein,  and  also 
in  ttie  findings  of  tbe  court,  a  contentifMi 
about  what  Is  called  a  new  contract  based 
vpon  the  fact  tiiat,  since  the  interest  was 
not  figured  for  the  full  Interest-bearing  pe- 
riod, but  only  for  10  days,  this,  being  a  vari- 
ation from  the  terms  of  the  loan,  would  make 
it  a  new  contract.  We  cannot  see  where  the 
d^endant  In  error  can  object  to  this,  siace 
it  costs  lilm  less  than  If  tbe  terms  of  the 
contract  had  been  exacted.  But,  ev^  If  it 
is  conceded  that  It  constitutes  a  new  contract, 
this  would  make  no  difference  since,  whether 
tbe  transaction  accelerating  the  loan  was 
consummated  nnder  the  twms  of  the  old  con- 
tract or  a  new  contract,  neitbw  one  woold 
be  a  contract  for  tbe  forbearance  or  deten- 
tion of  money,  but  would  be  the  converse 
thereof;  a  contract  ending  the  forebearance 
and  loaning  of  money.  This  conclusion  is 
stated  elsewhere  in  this  opinlMi. 

The  holding  in  this  case  Is  that  the  trial 
court  committed  error  In  his  condnsion  of 
law  and  in  directing  judgment  for  tbe  plain- 
tiff below,  defendant  In  error  herein. 

This  cause  Is  therefore  reversed  and  re- 
manded, with  directions  to  dismiss  petition 
of  the  plaintiff  below,  defendant  In  error 
bereii^  and  at  his  cost  and  with  prejudice. 

HARBISON.  O.  and  KANB,  JOHNSON, 
and  MILLEiB)  JJ.*  omcar. 
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(Supreme  Conrt  of  Oklahoma.  Sept.  27.  1921. 
Beheaiinc  Denied  OcC  2S,  1921.) 

■     (tiyUabu*  by  ike  0<mrt.) 

1.  CoBtraeta  «=>r47(l,  3),  r6»-lntaatlDa  oea> 
trols;  party's  liteitloa  nust  be  deduoed  from 
entire  aoreement;  aurrouncHaB  triroumataa*. 
ea  Miqr  be  ooasldered  la  oaae  of  ambifluity. 

In  the  construction  of  a  contract  the  in- 
tentions of  the  parties  most  be  deduced  from 
the  entire  afreement,  not  from  any  part  or 
parts  ot  it,  and  ^ere  a  contract  has  acTeral 
stipalatlona,  and  the  intention  of  the  contract- 
ing parties  la  not  eq^iraased  by  any  single  danse 
or  etipnlation,  bnt  by  every  part  and  provision 
Ha  it,  all  must  be  considered  together  and  so 
conitmed  as  to  be  consistent  vith  every  par- 
ty, and  give  every  clause  and  part  a  proper 
meaning,  if  possible. 

In  arriving  at  the  meaning  of  a  contract, 
ve  must  bear  In  mind  that  the  primary  object 
of  all  rales  of  interpretation  and  construction 
la  to  arrtre  at  and  giva  effect  to  the  motaal  In- 
tent of  the  parties  aa  expressed  In  the  con- 
tract, and  that,  where  an  ambiguity  arises  for 
any  reason  in  a  contract,  the  trae  intention 
of  the  parties,  If  it  can  be  ascertained  from  the 
contract,  prevails  over  verbal  inaccuracies,  in- 
apt expressions,  and*  the  dry  words  of  the  stip- 
ulatloa.  We  must  also  bear  in  mind  that  it  is 
the  duty  of  the  court  to  place  Itself,  as  far  as 
possible,  In  the  position  of  the  parties  at  the 
time  the  eontrat^  waa  entered  into,  and  then 
to  conaUer  the  inatnimattt  itaelf  as  having  been 
drawn  and  the  porpoaes  which  It  is  intended  to 
express,  in  the  light  of  the  clrcnmstances  thoa 
sarroonding  the  transaction,  and,  from  a  con- 
sideration of  all  these  elements,  to  determine 
upon  what  sense  or  meaniug  of  the  terms  used 
the  minds  of  the  contracting  parties  actually 
met. 

2.  Miaea  and  minerals  ^78(1)— Leases  will  ba 
eoDstrued  so  as  to  permit  development 

Ordinarily  oil  and  gaa  leases  are  executed 
for  the  purpose  of  exploring  and  operating  for 
oO  and  gaa,  and  where  their  terms  will  permi^ 
it,  onder  the  rnles  of  law,  such  leases  will  be 
construed  so  as  to  permit  development  and  pre- 
vent delay  and  tinprodnctiveness. 

3.  Mlaei  aad  minorals  ^>73— Seooad  oil  laaaa 
ooastmad  aa  aapplaatlag  prior  laaaa  aa  to 
tanas  aad  eaadtttoas. 

Where  partiea  enter  into  a  leaaa  nmtraet 
pertaining  to  irfl  and  gaa,  where  a  prior  leaae 
had  existed  between  the  parties,  and  the  second 
leaae  states  that  this  lease  shall  take  the  place 
of  and  stand  in  lieu  of  said  prior  lease,  and 
where  the  plain  and  specific  provisions  of  the 
second  lease  by  the  plain  Intendment  of  their 
language  express  the  purposes  of  the  parties, 
the  conditions  and  stipulations  of  the  second 
contract  shall  control,  and  this  la  especially  so 
if  the  second  contract,  when  viewed  in  the  light 
and  under  the  circumatancea  under  which  the 
parties  entered  Into  the  same,  beara  out  the 
condnaion  that  it  waa  the  purpose  of  the  par- 
ties that  the  conditiona  of  the  second  contract 
should  control. 


4.  Mlaea  aad  mlaerria  «e3>78(2)— EqaHy  may 
aaacol  laaaa  aa  to  aadavalaped  part  of  laad 
aad  pamit  oaatlaaaaoe  to  develapad  (mvL 

A  conrt  of  egnity  has  the  power  to  conform 
its  decrees  to  the  varying  circam  stances  of 
each  particular  ease,  and  If  the  evidence 
shows  that  a  part  of  the  leased  premises  under 
an  on  and  gas  lease  has  been  developed,  and 
by  contract  provision  the  rights  of  the  lessee 
are  protected  in  such  development,  and  that 
other  portions  of  said  lease  have  not  been  de- 
veloped in  compliance  with  the  contract  terms, 
the  court  may  cancel  the  lease  as  to  the  unde- 
veloped itortion  and  permit  the  leasee  to  con- 
tinue to  operate  tba  developed  part  thereof. 

Kane^  J.,  diaaaBtiag. 

Appeal  from  District  Ocmrt,  Kay  Oounty; 

W.  M.  Bowles,  Judge. 

Suit  by  Jamea  A.  Carder  and  another 
against  the  Blattovell  Oil  ft  Gaa  Oompany. 
Judgment  for  the  defendant,  and  plaintlffa 
appeaL  Reversed  and  remanded,  with  di- 
rections to  enter  judgment  for  the  plaintiffs 
canceling  an  oil  and  gaa  leaae  and  quieting 
title  in  the  plaintiffs  as  to  the  defendants, 
and  with  further  dlnttlon  to  reaarve  to  de- 
fendant a  rl^t  to  hm  uid  oocupaney  for 
operating  gaa  wdL 

G.  li.  Flnkham,  Claude  Dnral,  and  W.  S. 
CUne,  all  of  Newktrk,  fxa  pialntliga  In  error 

H.  8.  Gnrl^,  of  Bla&wdl,  and  A.  6.  G. 
Blerer,  of  Guthri^  for  defendant  In  error. 

M/nNO,  J.  This  suit  waa  commenced  In 
the  district  court  <^  Kaj  comity,  state  of 
Oklahoma,  1^  fames  A.  Carder  and  Ida 
Carder  against  the  BladEwdl  Oil  ft  Gaa  Com- 
pany, a  corporatiOD.  The  plaintith  bdow  are 
the  plaintlffa  in  error  In  this  suit  and  the  de- 
fendant b^w  is  the  defendant  in  error  in 
this  appeal.  We  will  hereafter  refer  to  ttiem 
as  plaintiffs  and  defendant 

Plaintiffs  filed  suit  for  the  purpose  <it  can- 
celing an  oil  and  gas  lease  on  the  lands  of 
the  plaintlffa  for  a  breadi  of  the  foUowing 
provision  of  said  contract: 

"To  have  and  to  hold  the  above-described 
premises  and  all  the  rights  and  privileges  there- 
in granted  onto  said  Blackwell  Oil  &  Gaa 
Company,  its  successors  and  aulgns,  for  the 
term  of  three  years  from  this  date  and  so 
mudi  longer  as  oil  or  gaa  is  found  or  prodoecd 
on  such  premises  in  paying  or  commerdal  quan- 
tities" 

— and  the  further  provision: 

"It  Is  hereby  agreed  that  the  party  of  the 
second  part  shall  drill  one  additional  well  for 
gas  on  said  premises  prior  to  the  let  day  of 
March,  1915,  and  on  the  failure  to  drill  aaid 
well  prior  to  said  date  then  the  party  of  the 
second  part  shall  pay  on  said  date  to  party  of 
the  first  part  the  snm  of  |100.00  and  the  sum 
of  $100.00  for  each  year  thereafter  which  the 
drilling  of  said  well  Is  delayed,  and  upon  the 
drilling  of  said  well  the  payments  shall  eeasow 
and  if  said  well  is  a  commercial  well,  that  la 


>For  othw  eases  see  mbw  tiwlo  and  KBT-NUHBBB  In  aU  Xaor-N»berad  nigssts  and  iBAsHe 
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to  amj,  it  it  prodneef  km  in  paying  com- 
mercial gnantitie*,  then  the  p«7Di«iits  for  said 
well  shall  be  made  for  the  same  aa  such  under 
the  other  covenanta  and  apeementa  of  thia 
lease." 

The  date  of  aald  lease  Is  tlie  8tli  day  of 
KoTember*  1914.  Tben  It  Is  alleged  Oat  fh» 
lessee  has  not  bored  sudi  additional  well; 
•11^^  further  that  they  refused  to  accept 
the  payments  «C  rentals  provided  fbr  In  said 
lease  for  the  last  paymmt  next  before  ex- 
piration of  the  three-year  tenn  of  the  lease, 
and  that  Qifi  lenors  and  i^alntlffs  ntfused  to 
accept  further  gas  from  the  well  of  the  de- 
fendant; gave  notioe  of  intuition  to  torf^t 
flie  lease  nnleas  the  defendant  got  ivodoctlon 
dartng  the  tenn  in  an  additlanal  well;  and 
then  prayed  that  the  said  lease  be  canceled 
and  set  aside  and  hdd  fOr  naught,  and  that 
title  be  quieted  In  plalntHTs  in  and  to  the 
land. 

The  plalnHffs  in  their  petition  alleged  far- 
ther that  on  the  28th  day  ot.  Jane,  1009,  the 
plaintiffs  made,  executed  and  delivered  to 
the  BlackvreU  Brick,  Tile  A  Oas  Company 
an  oil  and  gas  mining  lease  on  the  premises 
deecribed  in  the  lease  dated  November  9, 
1014,  and  Out  afterwards  the  said  first-nam- 
ed lease  was  assigned  to  the  Blackwell  OU 
it  Gas  Company  by  the  Blackwell  Brl<^  TUe 
A  Gas  Company;  that  prior  to  the  date  oC 
the  lease  of  the  9th  of  November,  1914,  the 
defendant  had  drilled  a  gas  well  on  said 
premises,  and  that  the  plalntifEs,  being  dissat- 
isfied over  the  actions  at  the  defendant  in 
x^ard  to  developmeit,  filed  a  suit  against 
fbe  defendant  to  require  farther  develop- 
ment, and  tliat,  in  (Hider  to  compromise  tbe 
differmces  between  the  parties,  the  parties 
in  said  suit  entered  into  a  new  lease,  being 
ttm  lease  heretofore  referred  to  and  dated 
tbe  9th  day  of  November,  1914,  and  for  and 
in  consideratton  of  said  lease  the  salt  to  re- 
qnlre  production  was  dismissed. 

The  plaintiffs  were  also  paid  |100  caA, 
and  ttie  stlpulatloas  and  tonis  ae  to  dev^p- 
ment  w«n  embodied  in  the  lease  that  we 
hare  heretofore  stated.  Tbe  former  lease 
had  a  term  running  for  20  jam,  wfaHe  in 
ttie  second  lease  the  term  was  reduced  to  8 
years.  Copies  of  the  first  and  second  lease 
were  attached  to  tfae  petition  of  the  plain- 
tiffs In  the  instant  suit,  and  to  said  potion 
tba  def aidant  dwnarred,  and  tbe  demurrer 
was  ovorroled;  wberenpcm  the  d^endant  fil- 
ed bis  answer,  admitting  the  allegathms 
of  the  plaintiffs  In  their  petition,  and,  to  meet 
the  contenti(m  of  the  plaintifls  that  they  bad 
fidled  to  compir  wltii  the  condltjions  as  to 
production,  allege  the  following: 

"Defendant  hat  fnll;  complied  with  the  cove- 
nants, promises,  and  agreemente  contained  in 
■aid  oil  and  gas  mining  lease  made  obligatory 
npmi  the  lessee  and  said  oil  and  gas  mining 
lease  is  an  sxeented  contract 

"The  natnrol  gas  which  Is  now  bring  pro- 
doccd  on  said  leaisd  premlaei  by  tbe  defendant 


and  which  was  being  found  and  bdng  produced 
on  the  9th  day  of  November,  1917,  and  at  all 
times  since,  was  and  is  being  found  and  pro- 
dnced  by  the  defendant,  the  Blackwell  Oil  A 
Oas  Company,  on  said  leased  premises,  under 
the  teims  and  etmditions  of  said  ofl  and  gas 
mining  lease  which  was  made  and  executed 
on  the  9th  of  November,  1914,  and  tlierebr  said 
oil  and  gas  mining  lease  has  been  eoutinaed 
in  force  and  effect,  and  the  same  is  now  in  full 
force  and  effect  and  a  legal,  Ending,  valid,  and 
subsisting  oil  and  gas  mining  lease  between  the 
partiea  to  said  leaae." 

fnie  cause  went  to  trial,  the  plaintiffs 
introdnced  flielr  evidence,  and  defendant 
dMQurred  to  the  plaintiff's  evidence,  and  tbe 
trial  court  sustained  said  demurrer.  Plain- 
tiff filed  a  motl<m  for  a  new  trial,  tfae  same 
was  overruled,  and  notice  of.  appeal  was 
g^ven,  and  the  cause  was  appealed  to  this 
court. 

The  contentifflis  of  the  parties  herein  are 
narrowed  down  to  one  pnq>oidtlon:  Did  the 
tallure  of  fiie  defendant,  which  failure  Is 
admitted,  to  develop  another  gas  well  upon 
aald  prendses  under  the  devdoplng  inovisicnis 
of  the  seoood  contract  within  tlie  term  <it 
time  ycar^  constltate  a  forteltare  ot  said 
oon^ct,  or  did  tlie  veil,  as  cmtended  by 
the  defendant,  that  had  been  brought  In 
under  tbe  old  contract,  answer  for  and  con- 
stltate^ under  the  provisloos  of  the  new 
contract  as  to  production,  an  executed  con< 
tract  In  other  words,  the  contention  of  Qie 
plaintiff  is  that  tbe  second  contract  sdirogateB 
tfae  provisions  of  tbe  old  contract  and  con- 
stltttted  an  entlrdy  new  contractual  relation 
between  the  parties. 

The  defendant  contends  that  the  two  con- 
tracts are  to  be  taken  t(^ther  and  supple- 
ment each  other,  and  that  the  old  production 
under  the  old  contract  answered  for  the 
production  required  under  tbe  new  contract 

The  following  provision  of  the  second  con- 
tract makes  reference  to  the  first  contract 
and  also  makes  reference  to  the  vreU  drilled 
under  the  old  contract: 

"It  is  hereby  expressly  recited  that  the  par- 
ty of  the  second  part  now  holds  a  gas  and  oil 
lease  on  said  premises  by  virtue  of  a  lease  sod 
grant  executed  and  delivered  by  James  0.  Car- 
der and  Ida  Carder,  husband  and  wife,  unto  the 
Blackwell  Brick,  IMle  &  Oas  Company,  a  cor- 
poration of  Blackwell,  OkL.  of  the  date  ia  the 
7th  day  of  August,  1009,  and  which  was  filed  for 
record  on  the  9th  day  of  August.  1900.  at  the 
hour  of  9:40  o'dock  a.  m.,  and  recorded  in 
Book  7,  Miscellaneous  Records,  page  407,  In 
the  office  of  the  register  of  deeds  of  Kay,  coun- 
ty, Okl.,  and  which  said  gas  and  oil  lease  has 
been  didy  and  legally  sold,  assigned  and  trans- 
ferred to  the  Blackwell  On  A  Gas  Company, 
end  said  corporation  is  now  the  owner  and  bold- 
er of  said  oil  and  gas  lease  and  all  tbe  rights 
granted  under  said  lease;  tliat  under  and  by 
virtue  of  said  lease  <me  well  for  gas  has  been 
drilled  on  said  premises  and  the  rental  paymetA 
for  said  well  has  been  paid  up  to  and  lncladii« 
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tfa»  Irt  day  of  March,  lftl5;  that  aa  a  part  of 
the  coQOideration  of  this  lease  it  Is  hereby  ez- 
prenly  agreed  between  the  parties  hereto  that 
■aid  gaa  well  shall  be  and  remain  the  property 
of  the  partr  of  the  second  part,  and  the  per^ 
of  the  aeemid  part  shaQ  retain  the  ownerehip 
of  all  (rf  its  said  property  now  located  on  said 
land,  and  that  this  lease  shall  take  the  place  of 
and  stand  In  lien  of  said  prior  lease." 

We  think  that  the  plain  and  manifest  par- 
pose  of  this  pro  vision  was  for  the  benefit  of 
tbs  defendant  company  and  to  protect  them. 
In  their  property  rights  la  the  well  produced 
under  the  first  contract,  and  by  its  plain 
terms  expresses  no  other  purpose,  and  the 
plaintiffH  In  their  petition  so  Interpreted  and 
recognized  this  fact  and  In  their  prayer  by 
asking  the  court  to  recognize  thla  provision 
and  set  aslde.suffldent  quantity  of  said  land 
as  Is  reasonably  necessary  to  permit  the  use 
and  operation,  of  said  well.  In  this  we  think 
they  did  right 

The  following  provision  makes  reference 
to  the  prior  snlt  to  require  production,  and, 
as  we  think,  expresses  the  purposes  of  enters 
Ing  Into  the  second  contract: 

"Also  it  Is  hereby  express^  recited  that  an 
action  is  now  pending  in  the  district  conrt  of 
Kay  county,  state  of  Oklahoma,  wherein  the 
parties  of  the  first  part  are  pl^tiffa  and  the 
said  Blackwell  Oil  &  Gas  Company,  a  corpo- 
ration, la  defendant,  in  whidi  said  action  plain- 
tiff leeks  farther  development  of  said  prem- 
ises and  other  relief,  as  prayed  for  lit  said  pe- 
titlDn  of  plaintiff.  Now  it  Is  agreed  in  con- 
■ideratiou  of  the  covenants  and  promises  in  this 
contract  contained  that  said  action  aforesaid 
shall  be  dismissed  with  prejudice  at  the  cost  of 
the  defendant,  and  said  action  is  hereby  fully 
settled  by  the  terms  of  this  lease,  and  as  a 
part  of  said  settlement  the  som  of  $100  shall 
be  paid  to  the  parties  of  the  first  part  by  the 
party  of  tbrn  aec(Hid  part,  the  receipt  whereof  is 
herein  expressly  acknowledged  by  said  parties 
of  the  first  part** 

The  above  provision  la  plain  to  this  court, 
and  Its  pnrpose  is  manifest,  and,  referring 
to  the  former  suit  as  being  one  to  require 
further  production,  it  then  states  the  reason 
for  t3ie  dlamlasal  In  0ie  following  language: 

"Now  it  is  agreed  In  consideration  of  the 
covenants  and  promises  In  this  contract  con- 
tained that  said  action  aforesaid  sliall  be  dis- 
missed with  prejudice  at  the  cost  of  the  de- 
fendant,  and  that  said  action  is  hereby  folly  set- 
tled by  the  terms  of  this  lease." 

What  covenants  and  promises  do  thtjr 
refer  to  In  the  above-quoted  language?  It 
most  he  the  covenants  and  promises  looking 
to  future  develoiHnent  and  production  aa 
ItroTlded  In  the  second  leaser  and  that  the 
pozposea  soagbt  In  the  former  suit  are  pro- 
vided by  the  terms  ct  tbB  second  lease,  and 
die  second  lease  answers  In  lieu  of  a  Judg^ 
ment  requiring  future  development  as  asked 
for  in  the  fonner  suit. 

We  Uilnk  that  tlie  trial  conrt  committed 


error  In  sustaining  the  demurrer  to  the  idaln- 
tiffs'  evidence,  and,  under  the  state  of  this 
record,  aa  shown  by  the  contracts  and  plead- 
ings and  the  admissions  therein  and  the 
uncontradicted  evidence,  that  the  plaintiffs 
were  entitled  to  have  judgment  can  eel  ing 
said  lease  and  tbe  relief  prayed  for  In  their 
petition. 

The  new  contract  by  its  plain  language 
states  that  it  takes  the  place  of  and  stands  in 
Ilea  of  the  prior  lease.  If  it  takes  the  place 
of  and  stands  In  lieu  of  the  prior  lease,  theo 
whatever  terms  that  it  embraces  would  con- 
stitute new  and  future  obligatiims.  If  this 
proposition  Is  true,  then  we  cannot  under- 
stand how  it  can  be  contended  that  the 
executed  parts  of  the  prior  contract  should 
count  in  making  the  terms  of  the  new  con- 
tract executed,  and,  even  if  doubt  would  be 
expressed  as  to  whether  sndi  la  the  correct 
conclusion,  we  think  that  the  drcumstanoes 
under  which  fiie  second  contract  was  entered 
into  Indicated  ttiat  the  nev  contract  Is  a 
contract  for  future  production. 

nine  bad  bem  a  suit  amimenced  by  tbe 
platntUBs  to  require  additional  production, 
and  as  a  result  of  the  new  contract,  tile  suit 
to  require  production  was  dismissed,  and 
special  referoice  to  ttie  said  suit  and  the 
reason  for  such  dlBmissal  is  made  in  the 
last-quoted  portion  of  said  second  lease. 
When  any  doubt  arises  relative  to  tbe  Inter- 
pretation of  contracts  and  the  force  and 
effect  to  be  given  to  the  same,  we  have  a 
right  to  take  Into  consideration  the  surround- 
ing drcumstances  and  to  place  ourselves  In 
the  position  of  the  parties  at  the  time  of 
entering  Into  the  contract. 

[1]  The  defendant  in  its  brief  suggests  that 
there  Is  no  uncertainty  In  the  conracts,  and 
hence  contends  that  no  rules  of  Interpreta- 
tion are  needed.  We  will  agree  with  their 
contention  that  the  terms  of  the  second  con- 
tract are  plain.  The  only  uncertainty  that 
arises  comes  from  the  effort  of  tbe  defendant 
itself  to  tvlng  Into  the  consideration  of  this 
question  what  was  done  under  the  old  con- 
tract, and  to  so  interpret  the  reference  In 
the  second  contract  to  the  first  contract  in 
such  a  manner  as  to  acquit  the  defendant  of 
a  breadi  under  the  new  contract  This  we 
hold  to  be  untenable. 

The  following  is  from  the  ^Uabus  In  Ute 
case  (tf  Wlthingtoi  r.  Oypi^  OH  Ooi,  172  Pftc. 
634: 

"Where  the  meaning  of  the  language  of  a 
contract  is  doubtful  and  the  same  is  fairly 
susceptible  .of  two  constructionB,  that  constmc- 
tion  must  be  preferred  which  makes  it  fair 
and  such  as  prudent  men  would  naturally  ex- 
ecute in  preference  to  a  construction  that  wonld 
make  it  inequitable,  or  such  as  reasonable  men 
would  not  be  likely  to  enter  into. 

**The  Intention  of  the  parties  most  be  deduc- 
ed from  the  entire  agreement,  not  from  any  part 
or  parts  of  It  and  where  a  contract  has  ser- 
eral  sCbulatUHU,  the  intention  «f  tbs  contract- 
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ing  parties  U  not  ezprvssed  bj  any  sltigls  dause 
or  stipulation*  bat  by  every  part  and  proriiion 
in  i^  whldi  most  all  be  considered  tofether,  md 
Ro  constmed  as  to  be  conristent  with  erery 
other  part." 

Tbe  f(^wiii£  la  ixom  the  <vtiii<ai  In  the 
lasC-<dted  case: 

"In  arrMng  at  their  meanlnst  wa  most  bear 
in  mind  that  the  primary  object  ot  all  roles 
of  interpretatioQ  and  coostmction  is  to  ar- 
rive at  and  give  effect  to  the  matual  intent  of 
tbe  parties,  as  expressed  in  the  contract,  and 
that,  where  a  contract  is  ambiguous,  the  true  in- 
tention of  tbe  parties,  if  it  can  be  ascertained 
from  the  contract,  prevsHa  OTer  verbal  inac- 
enrades.  Inapt  expressions,  and  the  dry  words 
of  the  atipolation.  We  must  also  bear  in  mind 
tiiat  it  Is  the  dn^  of  the  coart  to  place  itself, 
as  far  as  possible,  in  the  position  of  the  parties 
at  the  time  the  contract  was  entered  into;  then 
to  consider  the  instrument  itself  as  drawn,  its 
purposes  and  the  circumstances  surrounding 
the  transaction;  and,  from  a  consideration  of 
all  these  elements,  to  determine  upon  what  sense 
or  meaning  of  the  terms  used  their  minds  actu- 
ally met-" 

The  same  rule  that  applies  to  Interpreta- 
tion of  the  provisions  of  deeds  would  apiHy 
to  the  interpretation  of  leases.  Tb»  follow- 
ing is  section  217,  IS  a  J.  pp.  281,  202: 

"Where  the  language  of  a  deed  is  ambiguous, 
the  Intention  of  the  parties  may  be  ascertained 
by  a  consideration  of  the  surrounding  circum- 
stances existing  at  the  time  of  its  execution. 
For  this  purpose  the  court  will  place  itself  as 
nearly  as  possible  in  the  position  of  the  parties 
when  the  instrument  was  executed.  But  tbe 
object  of  the  adttlssiim  and  consideration  of 
evidence  of  surronnding  circumstances  is  to 
aid  tbe  court  in  construing  the  language  of 
the  deed  and  ascertaining  the  grantor's  intent 
therefrom,  and  the  surrounding  circumetanceB 
will  not  be  permitted  to  place  a  construction 
upon  the  deed  inconsistent  with  the  words  used 
so  as  to  add  to  or  detract  from  or  alter  tbe 
mtent.  Hence,  where  the  language  of  the 
deed  Is  plain,  certain,  and  unambiguous,  the 

surrounding  facts  and  circumstances  will  not  be  ;  dismissal  of  said  suit  this  second  contract  was 


difficulties  after  he  has  made  a  grant  that  fa 
free  from  them  defeat  the  grant  or  influence  its 
l^ral  construction." 

There  is  no  question  involved  in  this  case 
of  Implied  forf^ture.  Tliis  Is  admitted  by 
both  parties  to  the  suit,  and  the  whole  ques- 
tion devolves  upon  the  interpretation  of  the 
contract;  and  tbe  defendant  admits  that,  if 
the  production  under  the  first  contract  does 
not  answer  for  and  in  lieu  of  new  production, 
under  the  law  and  the  facts  they  have  for- 
feited their  second  lease.  The  last  portion 
of  one  of  the  provisions  of  the  second  con- 
tract reads  as  follows: 

"  *  *  *  No  implied  covenant  or  covenants 
of  development  for  gas  shall  obtahi,  but  the 
express  covenants  contained  in  this  lease  relat* 
ing  to  devel<H>ment  for  gas  shall  be  final  wd 
exclusive  between  the  parties  hereto." 

ThlB  i>rovlslon  seems  to  recognize  that 
there  was  an  expressed  convenant  for  devel- 
opment and  constitutes  a  second  recognition 
In  the  contract  Itself.  There  is  another  rec- 
ognition In  the  second  contract  of  the  provi- 
sion as  to  production  In  the  following  ino- 
vision: 

"It  is  hereby  expressly  stipulated  that  no  gas 
well  now  locsted  on  adjoining  lands  to  the 
premises  herein  leased  sbali  be  required  to  be 
offset  on  the  premises  here  leased,  otherwise 
than  by  tbe  drilling  of  tbe  one  additional  well 
or  the  payments  made  in  lien  thereof  as  pro- 
vided in  this  lease." 

It  Is  true,  as  Is  argued  by  defendant  In  Its 
brief,  that  plaintiffs  for  their  contract  receiv- 
ed $100  cash  and  tbe  provision  as  to  the 
putting  down  of  a  second  well  or  tbe  paymmt 
of  $100  in  lieu  thereof,  which  is  more  than 
they  procured  under  the  old  contract,  but  it 
must  be  borne  In  mind  that  a  suit  under  the 
old  contract  had  been  be^un  to  require  addi- 
tional development   And  as  a  result  of  the 


considered.  Where  tbe  language  of  the  deed 
is  ambiguous,  the  court  may  consider  its  origin 
and  the  sources  of  Its  derivation,  all  tbe  at- 
tendant surrounding  circumstances  or  the  ex- 
isting state  of  facts,  the  situation  of  tbe  par- 
ties and  of  tbe  property  or  the  condition  or 
state  of  things  granted  at  the  time,  the  state 
of  the  country,  the  relationship  of  tbe  parties, 
the  state  of  the  law  at  the  date  of  the  deed, 
previona  agreements  which  the  deed  is  to  car- 
Tj  into  effect,  the  object  to  be  subserved,  the 
person  by  whom  the  deed  is  drawn,  and  gen- 
erally ail  sources  of  inquiry  naturally  suggested 
by  the  description,  or  which  may  have  acted 
apon  tli«  minds  of  tbe  parties,  are  open  to  in- 
quiry within  the  limits  of  the  rales  relating  to 
parol  evidence  in  such  cases.  In  this  connection 
it  may  be  noted  that  a  number  of  facts  all 
pointiDg  the  same  way  may  have  an  effect 
whidi  no  one  of  them  would  have  had  alone. 
Tbe  deed,  however,  must  receive  its  construc- 
tion as  of  its  date  and  the  date  of  its  delivery, 
and  not  in  the  light  of  anbsequent  events. 
Vuu!e  a  grantor  cannot  by  creating  practical 


produced,  in  which  la  embraced  a  development 
provision  which,  standing  alone  and  without 
reference  to  the  prior  contract  and  a  complet- 
ed gas  well  completed  during  the  life  of  the 
first  contract,  would  require  production  with- 
in the  term  of  three  years,  or  there  would  be 
a  forfeiture  of  the  second  contract  And, 
whether  the  defendant  admits  this  or  not, 
tbe  same  is  true,  and  requires  no  citation  of 
authority.  We  think  this  proposition  is  ad- 
mitted by  defendant  in  its  brief. 

If  this  provision  in  the  second  contract  as 
to  production  Is  not  a  new  obligation  requir- 
ing future  production  and  that  the  old  well 
executed  the  provision  as  to  the  future  devel- 
opment, why  was  the  development  provision 
embodied  in  tbe  second  contract  at  all? 
This  is  a  natural  Inquiry. 

[2]  Tbe  defendant  In  Its  brief  admits  that 
under  Che  provisions  of  the  second  contract 
it  could  not  defer  development  as  long  as  it 
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wlsbed  and  without  end.  by  paying  the  rental 

provided.  Then  it  moat  follow  that  futare 
development  was  contemplated.  The  express 
terms  of  the  second  contract  dearty  and 
manifestly  express  that  parpose.  The  pre- 
smnptlon  Is  that  all  oil  and  gas  leases  are 
made  In  contemplation  of  production. 

In  the  case  of  New  State  Oil  &  Oas  Co.  r. 
Duun  et  al.,  76  OIeI.  141,  182  Pac.  514,  the 
followlzig  language  is  used: 

"Ordinarily  oil  and  gas  leases  are  exe- 
cuted for  the  purpose  of  exploring  and  operat- 
ing for  oil  ood  gas,  and  where  its  terms  wDl 
permit  it,  under  the  roles  of  law,  such  tease 
win  be  construed  so  as  to  promote  development 
and  prevent  delay  and  unproductiveness.'' 

[I]  Onr  conclastoiu  are  that  the  terms  of 
the  second  contract  are  the  onea  that  were 
operative  and  controlling  and  botmd  the  de- 
toidant  to  develop  and  bring  additional  pro- 
duction, and  that  the  defendant  has  failed  to 
procure  prodnctitm  within  the  term  as  requir- 
ed, and  that  it  has  therefore  forfeited  said 
contract,  the  same  being  a  condition  subse- 
quent, and  under  the  admitted  &ctB  of  this 
record  they  have  failed  to  comply,  and  said 
lease  is  held  to  be  forfeited. 

[4]  The  plaintiffs  In  th^r  prayer  ask  for 
judgment  canceling  said  lease  except  what 
was  sufficient  to  protect  and  operate  the  well 
produced  under  the  first  tease.  This  seems  to 
be  within  the  power  of  this  court  or  the  trial 
court  The  following  is  a  portion  of  the 
language  used  by  Justice  Ralney  in  the  case 
of  Pelham  Petroleum  Co.  v.  W.  li.  North, 
78  OkL  89, 188  Pac.  1089: 

"A  court  of  eQui^  has  the  power  to  conform 
its  decrees  to  the  varying  drcamstaoces  of 
each  particular  case,  and,  if  the  evidence  shows 
that  a  part  of  the  leased  premises  under  an 
oil  and  gaa  lease  have  been  properly  developed 
with  reasonable  diligence  by  the  lessee,  and 
other  parts  have  not,  the  court  may  cancel  the 
lease  as  to  the  undeveloped  portion  and  per- 
mit the  lessee  to  continue  to  tqwrate  the  de- 
veloped part  thereof." 

TO  Om  same  ^ect  la  the  case  of  Coffin- 
bany  t.  Son  OU  Co.,  68  Ohio  St.  488,  67  N. 
B.  1069. 

The  Judgment  of  Om  trial  court  la  there- 
fore reversed  and  remanded,  with  directions 
to  enter  Judgment  for  the  plaintiffs  canceling 
said  lease  and  quieting  title  in  tlw  plaintiffs 
as  to  the  defendants,  and  with  the  further 
direction  to  reserve  to  the  defiBndant  a  right 
to  the  use  and  occtqAncy  for  the  pmrpose  of 
operating  the  gas  well  on  said  premises  that 
la  reasonably  neceaaaiy  tor  the  practical 
<V>eratlon  of  tiie  same;, 

HARBISON,  a      PITCHTOBO.  V.  a 
and  JOHNSON,  MIUi^BR,  KBNMAMER,  and 
NICHOLSON,  JJ.,  concur. 

KANB,  J.,  dissenting. 


COLBERT  V.  PATTERSON.   (Ne.  10217.) 

(Supreme  Court  of  Oklahoma.  Sept.  13,  19S1. 
Rehearing  Denied  Oct.  2S,  1921.) 

(BvlUbua  if  lA*  Ocurt) 

1.  Isiiaas  «s»l3-nAllet«eBt  by  Ceianisslettflr 
ef  iBdIaa  Affairs  oomnlsalea  and*  saenUry 
•f  laterlor  will  not  be  dMaiM  ■■less  f«r 
gnws  error  or  frasd. 

The  Commissioner  to  the  I^ve  dv&lsed 
Tribes,  the  Commission  of  Indian  Aifain,  and 
the  Secretary  of  the  Interior  are  primarily 
vested  with  tiie  duty  of  allottiag  lands  to  mem- 
bers of  the  Five  Oviliied  Tribes,  wlia  show 
themselves  entltied  thereto,  and  th^  aetion  In 
making  such  allotments  will  not  be  distarbed 
by  the  courts,  unless  It  dear^  appeara  that 
such  officers  have  committed  some  material 
error  of  law,  or  that  misrepresentation  and 
fraud  were  practiced  upon  them,  or  that  they 
were  chargeable  with  fraud,  or  committed  such 
gross  error  in  their  findings  of  fact  tliat  such 
findings  practically  amount  to  fraud. 

2.  Public  lands  «=»I06(I)— Coarts  will  aat  dis- 
turb dedsioB  of  Department  el  laterier  In 
abseaoa  of  fraud  or  error  of  law. 

The  courts  will  not  disturb  the  decision  of 
the  Department  of  the  Interior  in  a  contest 
proceeding  based  purely  upon  findings  of  fact 
from  the  evidence  submitted,  where  no  fraud  or 
error  of  law  Is  shown. 

3.  Isdlaas  «=»I3— Coflimlssloa  to  ttas  Five  Civ- 
ilized Tribes  was  a  qsaal  Judlolal  body,  and 
has  power  to  deterMiae  allotmesta  betweea 

oestestaats. 
The  Commission  to  the  Five  Civilisetf 
Tribes  was  a  quasi  Jodldsl  body,  and  had  pow- 
er, an  l)etween  claimanta  for  Uie  same  land, 
to  determine  to  whidi  it  ahould  be  allotted,  and 
its  findings  of  fact,  if  there  is  evidence  to  sop- 
port  them,  are  binding  upon  the  courts,  and  in 
the  absence  of  fraud  or  error  of  law  the  only 
inquiry  the  court  can  make  la.  Was  there  any 
evidence  upon  which  to  bsse  sudi  flndingst 

Error  from  District  Court,  Flttabnrg 
County;  R.  W.  Hlgghts,  Judge. 

Action  by  WUUe  Patterstm  against  Jim 
Golbert  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

J.  S.  Amote^  of  UcAlestor,  Cor  i^ntlff  In 
error. 

L  P.  Keltb,  of  McAlsBter,  for  defendant  In 
error. 

KICHOIiSON,  J.  This  Is  an  action  In 
ejectment,  brought  by  the  defendant  In  er- 
ror, as  plaintiff  below,  against  the  plaintiff 
in  error,  as  defendant  below,  in  the  district 
court  of  Pittsburg  county.  The  parties  wUl 
be  tioeafter  referred  to  as  they  aK>aared 
In  the  trial  court 

It  is  alleged  In  the  petition  that  the  plaln- 
tifl  Is  the  owner  of  the  north  half  of  the 
northeast  quarter  of  section  10,  township  5 
north,  range  16  east,  lying  ai^  sltaate  la 


»For  otlwr  oasn  see  same  topJo  sad  KaT-NVHBBR  In  aU  Ksr-Numbsrad  DIsmU  and  taOm* 
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Pittsburg  county,  OH.,  by  virtue  of  an  al- 
lotment patent  Issued  to  him  and  dated  the 
Bth  day  of  December,  1907 ;  that  plaintiff  Is  a 
Choctaw  f reedman  and  a  citizen  of  the  Choc- 
taw Nation ;  that  he  Is  entitled  to  the  posses- 
sion of  said  land;  and  that  the  defendant  un- 
lawfully  keeps  him  out  of  the  possession 
thereof,  and  prayed  Judgment  for  the  posses- 
sion of  said  land. 

The  defendant  answered,  denying  all  tiie 
allegations  of  said  petition  except  such  as 
were  expressly  admitted,  and  admitted  that 
the  land  was  allotted  and  patented  to  the 
plaintiff,  but  averred  that  at  the  time  the 
land  was  allotted  to  the  lAalntlff  defendant 
was  In  possession  of  the  same  and  entitled 
to  have  the  same  allotted  to  him;  that  he 
contested  the  right  of  said  plalntlfT  to  said 
land,  biit  that  the  Commissioner  to  the  Five 
Civilized  Tribes  through  an  erroneous  and 
gross  misconception  and  mistake  of  the  facta 
and  of  the  law  decided  the  contest  against 
him  and  in  favor  of  the  plaintiff,  and  patent 
was  Issued  to  said  plaintiff;  that  as  a  mat- 
ter of  law  said  patent  was  illegally  Issued 
to  said  plaintiff,  and  plaintiff  holds  the  rec- 
ord title  to  said  lands  in  trust  for  said  de- 
fendant, and  prayed  that  the  plaintiff  take 
nothing,  and  that  the  court  decree  that  said 
plaintiff  held  the  title  to  said  lands  in  trust 
for  said  defendant,  and  that  he  be  required 
to  convey  the  same  to  said  defendant,  and  in 
the  event  of  his  failure  so  to  do  that  the 
court  decree  the  legal  title  to  said  land  In 
the  defendant,  and  that  ptalnUff  and  thoro 
claiming  under  him  be  enjoined  firom  assert- 
ing any  right,  title,  dalm,  or  interest  In  or 
to  said  land,  or  any  part  thereof,  and  after^ 
wards  filed  an  amendment  to  this  answer  by 
whiiCta  he  attached  to  said  answer  as  exhibits 
copies  of  the  record  in  said  contest  proceed- 
ings. The  trial  court  rendered  judgment  for 
the  plaintiff,  from  which  the  defendant  ap- 
peals, and  urges  that  the  Commissioner  to 
the  Five  Civilized  Tribes,  in  awarding  Oie 
land  in  controversy  to  the  plaintiff  and  in 
not  awarding  it  to  the  defendant,  did  so  in 
error  of  law,  and  in  gross  error  of  the  facts. 

The  flndlng  and  proceedings  of  the  Com- 
miai^cmer  to  Five  Civilized  Tribes  in  the 
contest  proceeding  is  attadied  to  the  an- 
■wtf,  and  Is  as  f(AlowB : 

■^Binding  and  Decision. 

"After  an  investigation  of  the  record  in  the 
possession  of  this  ofBce,  and  due  considera- 
tion of  the  pleadings  and  evidence  in  tlUs  case, 
it  appears  as  follows: 

"Statement  of  Records. 

'^at  Jim  Colbert,  the  contestant,  Is  a  freed- 
man  of  the  Chickasaw  Nation;  that  Willie  Pat- 
terson, the  minor  conteatee,  is  a  freedman  of 
the  Choctaw  Nation;  and  that  each  is  entitled 
to  an  allotment  of  the  lands  of  the  Choctaw 
and  Chickasaw  Nations. 

"That  on  April  7, 1905,  Netta  Mens  appeared 
at  tiie  C3ioetaw  land  office  and  nu^  application 
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for  the  land  in  controversy  herein  for  her  minor 
son,  Willie  Patterson,  and  the  same  was,  by 
the  Commissioners  to  the  Five  Civilized  Tribes, 
set  apart  to  the  said  Willie  Patterson,  as  a 
portion  of  Us  allotment  selection. 

"That  on  October  6,  1906,  Jim  Colbert  ap- 
peared at  the  Choctaw  land  office  and  made  ap- 
plication to  have  the  land  in  controvert  herein 
set  apart  to  himself,  as  a  portion  of  hia  aUot- 
ment,  and  the  same  having  been  theretofore 
selected,  as  herein  stated,  the  said  Jim  Colbert 
was  so  notified  l>y  the  Commissioner,  and  his 
application  for  said  land  was  therefore  refused. 

'TChat  on  October  fi,  1906,  Jhn  Colbert,  the 
contestant,  filed  faerda  hia  complaint  duly  veri- 
fied. 

"That  on  October  7,  1906,  this  cause  was  set 
for  trial  on  November  22,  1906,  at  9  o'clock 
a.  m.  and  notice  of  contest  and  mmmons  issued 
to  contestee. 

*^hat  on  November  22,  1906,  retnm  of  no- 
tice of  contest  and  sammons  was  filed,  serv- 
ice on  the  minor  contestee,  Willie  Patterson, 
on  October  18, 1906^  by  ddivering  a  copy  there- 
of to  Netta  Ueggs,  his  mother  and  natural 
gnardian,  who  had  said  minor  in  charge. 

"That  on  November  22,  1906,  this  caase  was 
called  lor  triaL  Contestant  appeared  in  per- 
son; contestee  appeared  by  tiis  mother,  Netta 
Meggs.  Both  parties  announced  ready,  where- 
upon a  bearing  was  had  and  eondoded,  and  the 
cause  taken  under  advisement. 

"Findings  ot  Fact  and  Oondnalon. 

"It  appears  from  the  evidence  In  this  ease 
that  one  John  Gates  (or  Gaides)  was  at  one 
time,  prior  to  the  contestee's  filing  herein,  the 
owner,  and  in  possession  of  the  improvements 
upon  the  land  in  controversy,  consisting  of  a 
boQse,  and  about  6  acres  of  cultivated  land  un- 
der fence,  situated  np<m  the  west  40  of  the  60 
acres  in  eontreveray.  In  Jannary,  1905,  this 
was  the  only  cultivated  land  and  improvements 
upon  any  of  the  land  in  controversy,  and  it  la 
not  cUbned  that  Gates  (or  Gsides)  was  ever  in 
possession  of  any  of  the  east  40,  or  had  any 
improvements  thereon. 

"Contestant's  claim  is  that  in  January,  1906, 
this  Gates  (or  Gaides)  made  a  contract  of  sale 
with  contestant,  whereby  the  bouse  and  im- 
provements, then  on  the  land  In  controversy, 
were  transferred  to  contestant 

'^e  evidence  offered  In  behalf  of  this  conten- 
tion Is  the  testimony  of  the  contestant  himself; 
that  of  one  William  Phcebns;  a  bill  of  sale  (Ex- 
hibit B>  to  contestant,  signed  by  'John  Gaides,' 
dated  October  2,  1006,  and  conveying  a  house 
and  0  acres  of  cultivated  land  on  the  south 
half  of  the  northeast  quarter  of  section  10, 
township  6  north,  range  16  east,  which  la  the 
SO  acres  immediately  south  of  the  land  In  con- 
troversy; and  an  aflldavit  (ExhlUt  A)  signed 
by  'John  Gates*  called  in  the  evidence,  and  ad- 
mitted as  a  contract,  but  bearing  date  No- 
vember 17,  1905.  and  being  nothing  more  than 
an  affidavit  to  the  effect  that  on  January  17, 
1906,  the  said  John  Gates  had  sold  to  contest- 
ant all  the  improvements,  consisting  of  6  acres 
in  cultivation,  one  two-room  house,  and  Cences 
on  the  land  in  controversy. 

"All  of  this  evidence  as  to  the  sale  Is  very 
unsatisfactory.  That  of  the  witness  Fhcebus 
relates  to  a  conversation  had  with  Gates  (or 
Gaides),  in  Febroary,  1905^  in  wbleli  Gates 
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told  witDcn  that  be  had  *M  th«  land  in  con- 
troversr  to  tta«  contestant,  and  is  therefore 
hearsay  In  its  nature.  The  bill  of  sale  does  not 
describe  the  land  in  controTersy,  has  been  once 
altered,  and,  in  any  ev^nt,  is  no  erideoce 
that  there  was  an  actual  sale  in  January,  1905. 
It  is  material  and  necessary  that  the  sale  should 
be  shown  before  the  date  of  the  coatestee's  fil- 
ing, and  also  that  cootestant  actually  went  into 
ponesiion,  because  it  does  not  appear  from  th« 
records  of  this  office  that  John  Gates  (or 
Graides)  was  a  citizen  or  freedman  of  the  Choc- 
taw, or  Chickasaw  Nation,  or  entitled  to  hold 
lands  therein.  If  the  said  Gates  (or  Gaides) 
is  a  citizen,  as  testified  upon  the  trial,  he  must 
be  enrolled  under  another  name,  and  the  same 
evidence  which  would  justify  the  Commiseioner 
in  treating  the  case  as  though  he  were  a  citi- 
zen shows  that  prior  to  the  date  of  the  pre- 
tended sale  to  contestant  in  January,  1005,  the 
said  Gates  had  taken  his  full  allotment  in  the 
Chlekaaaw  Nation.  If  a  citixen,  he  was  there- 
fore an  excessive  holder,  after  ao  selecting  his 
allotment,  and  the  evidence  as  to  the  sale  and 
the  actual  possession  of  contestant  before  con- 
testee's  filing  mast  be  as  satisfactory  as  though 
Gates  were  a  noncitizen. 

"The  affidavit  of  John  Gates,  introduced 
in  evidence,  was  not  admissible  as  a  coatract, 
for  obviondy  it  is  not  such;  nor  in  default  of 
an  explanation  of  Gate's  absence  from  the  trial 
should  it  be  given  any  weight  as  evidence. 

"It  was  testified  by  contestant  that  he  never 
personally  went  into  possession  of  the  west  40 
acres  where  the  improvements  sold  by  Gates 
were  located.  The  contestant  testified  that  he 
bought  from  Gates  in  January;  that  it  was 
agreed  that  Gates  might  stay  on  the  land  until 
October  and  take  off  the  crop  that  he  had  on 
the  6  acres,  and  that  before  that  time  the 
contestant  was  to  pay  him,  and  the  bill  of  sale 
was  to  be  made  in  October;  that  in  April  con- 
testant finished  paying  for  the  improvements, 
and  on  October  2, 1905,  the  bill  of  sale  was  ex- 
ecuted, but  that  one  of  Gates*  children  was 
then  sick,  and  Gates  did  not  want  to  move  for 
a  month,  end  contestant  let  him  stay  on;  and 
that  he  was  still  there  (on  the  west  40)  at  the 
time  of  the  trial  on  November  22,  1903. 

"The  cmly  competent  evidence  as  to  the  sale 
in  Jaooary,  1005,  is  the  testimony  of  the  con- 
testant himself.  This  is  not  only  not  corrobo- 
rated by  any  competent  evidence,  but  almost 
all  of  that  introduced  in  his  behalf  rather  tends 
to  refute  his  testimony  as  to  the  sale.  Even 
the  act  of  contestant  in  going  upon  the  east 
40  in  April  or  May,  and  building  a  log  bouse 
and  cow  lot  there,  is  hardly  consistent  with  his 
present  claim  that  he  was  then  the  owner 
and  would,  on  October  let,  come  into  posses- 
sion of  a  house  with  stables  and  other  improve- 
ments near  the  center  of  the  west  40,  and  on 
the  only  piece  of  cultivated  ground  in  the  entire 
80  acres  in  controversy. 

"The  burden  of  proof  in  these  contests  is 
always  upon  the  contestant  to  show  that  his 
right  in  the  land  had  vested  prior  to  contestee's 
filing,  and  in  cases  where  the  transfer  is  claim- 
ed from  a  nondtixeD,  or  from  a  citizen  who  has 
completed  his  allotment  and  is  an  excess  holder, 
the  Commlsrioner  will  closely  scrutinize  the 
evidence  as  to  the  transfer  and  the  date  there- 
of. And,  where,  as  in  this  case,  the  testimony 
is  only  of  ,a  verbal  contract,  the  knowledge  of 
whidi  ia  locked  In  the  breasts  of  two  men,  when 


one  of  them,  for  no  apparent  reaaon,  faila  to 
appear  and  testil^;  irtien  no  physical  chaise 

in  possession  can  be  shown,  and  there  is  no 
evidence  of  any  such  change  as  could  pos8S)Iy 
be  notice  to  any  one  of  the  rights  of  any  per- 
sons other  than  the  actual  occupant;  when 
there  is  no  writing,  evtdendng  a  contract  of 
sale  at  the  date  relied  upon,  or  explaining  the 
continued  possession  of  the  nondtizen,  or  ex- 
cessive holder,  and  when  tiie  character  of  tes- 
timimy,  ot^er  than  the  hare  aasertlon  of  the 
contestant,  is  not  only  consistent  wiUi  the 
hypothesis  that  the  sale,  if  there  was  any,  was 
subsequent  to  the  contestee's  filing,  but  rather 
corroborative  of  that  hypothesis,  the  Commia- 
sioner  cannot  hold  that  Uie  contestant  has  sat- 
isfactorily snstslned  the  burden  of  proof  coat 
upon  him. 

"The  Commissioner  is  therefore  of  the  opin- 
ion that  the  contestant  has  not  shown  that  he 

purchased  the  improvements  prior  to  the  con- 
testee's filing,  and  is  therefore  of  the  opinion 
that  the  land  in  controversy,  at  least  as  to 
the  west  40  acres,  being  in  the  possession  of 
Gates,  who  was  either  a  noncitizen,  or  an  ex- 
cess holder  who  had  completed  his  allotment  se- 
lection, was  pubUc  domain  and  subject  to  selec- 
tion by  the  contestee. 

"The  contestant's  claim  as  to  the  east  40,  of 
which  Gates  never  had  possessiou,  mtut  he  fur- 
ther examined,  because  contestant  daima  that 
he  personally  went  into  possession  of,  and  made 
improvements  on,  this  40.  If  he  did  so  prior 
to  contestee's  filing  the  contestant's  rights 
would  be  superior  to  the  rights  of  the  contestee 
as  to  the  east  40,  independent  of  any  transfer 
of  the  land  to  him. 

"It  does  not  seem  that  the  Commissioner 
would  be  justified,  even  from  the  evidence  of 
the  contestant  himself,  in  finding  that  there 
was  such  possession  at  the  time  stated.  It  ap- 
pears that  there  was  such  possession  at  the 
time  stated.  It  appears  that  the  only  improve- 
ment ever  put  on  this  cast  40  was  a  one-story 
log  house,  with  a  cow  lot.  It  does  not  appear 
from  the  evidence  where,  on  the  40  these  were 
located.  In  one  place,  contestant  testified  that 
from  January,  190!s  he  was  working  upon  the 
east  40  for  himself.  He  did  not,  however,  say 
what  he  did,  and  later  in  the  testimony,  in  re- 
sponse to  the  question,  'Yon  said  (you  built  the 
improvements)  in  January?'  answered,  'Well, 
me  and  my  wife  was  there;  I  commenced  on 
it  some  time  in  April  or  May,  and  I  think  I 
finished  it  up  about  the  last  of  July.'  And  he 
testified  that  he  moved  onto  the  land  in  contro- 
versy in  July.  Previous  to  that  time  he  had 
been  living  in  the  immediate  vicmity  on  the 
Daniel  Barnes  idaee. 

"The  contestant's  witness,  liusbus,  stated 
that  the  improvements  were  put  on  the  east 
40  'during  the  spring  some  time';  that  he  'saw 
Mr.  Colbert  there  at  work  building  a  houae;  I 
don't  remember  the  dates.* 

The  Commissioner  is  not  satisfied  that  con- 
testant has  sustained  the  burden  of  proof  in 
establishing  that  he  had  possession  of,  or  made 
any  improvementa  on,  the  east  40  prior  to  April 
7,  1905,  the  date  of  the  contestee's  filing. 

"The  mother  of  the  minor  contestee  filed  up- 
on the  land  as  pahlio  domain.  She  testified 
that  she  was  taken  over  the  land,  and  did  not 
see  any  improvements,  but  could  not  say  posi- 
tively that  there  were  none.  She  claimed  that 
when  she  want  out  to  see  Aa  land  before  tha 
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BOng  the  eonteitant  marked  a  plat  for  her, 
and  told  her  to  file  on  Oie  two  40*8  marked,  bb 
there  were  no  improrementi  thereon,  and  that 
aha  filed  on  th«  40*8  marked  hj  contestant  She 
did  not  produce  the  plat  Contestant  admits 
that  be  marked  a  plat  hut  says  that  he  marked 
the  land  in  the  northwest  comer  of  section  10, 
adjoining  the  land  in  controversy,  and  on  which 
there  were  no  improvements. 

"The  testimony  of  the  two  witnesses  on  this 
point  is  in  direct  contradictien  and  if  the  otiier 
testimony  in  the  case  showed  that  the  contest- 
ants T^hts  had  already  rested,  the  Commission- 
er might  not  be  inclined  to  bold  that  contestee 
had  proven  a  consent  by  contestant  that  con- 
testee might  file  on  the  land,  or  that  he  had  es- 
tablished an  estoppel  against  contestant.  But 
in  view  of  the  conclusions  of  the  Commissioner 
on  the  other  phases  of  the  ease*  a  decision  on 
this  point  is  Donecessary. 

*^he  Oonuniadoner  is  therefwe  of  the  <vln- 
ion  that  the  land  in  controversy  should  be  al- 
low^ to  remain  a  portion  of  ths  allotment  se- 
lection of  tiie  minor  contestee. 

"Judgment 

"It  is  therefore  ordered  and  edjadged  tiiat  the 
north  balf  of  the  northeast  quarter  of  section 
10,  township  5  north,  range  16  east,  of  the  In- 
dian Meridian,  eoutsining  80  acres  and  being 
the  land  in  controversy  in  Choctaw  allotment 
contest  No.  1214,  be  and  remain  a  portion  of 
the  allotment  selection  of  Willie  Patterson,  the 
minor  contestee  therein;  and  tiiat  the  records 
of  the  Choctaw  land  office  be  mads  Ho  conform 
in  all  things  to  this  decision." 

By  section  29  of  the  Atoka  Agreement  (30 
Stat  at  li.  p.  'tost  it  la  provided : 

"  •  •  •  That  each  member  of  the  Choctaw 
and  Chickasaw  Tribes,  Including  Choctaw  and 
Chickasaw  freedmen,  shall,  where  it  is  possible, 
have  the  right  to  take  his  sllotment  of  land,  the 
improvements  on  which  belong  to  him,  and  auch 
improvements  sbfOll  not  be  eatimatad  in  the 
valas  of  his  allotment  *  *  • " 

And  by  section  11  of  tbe  Bnpplemental 
Choctaw  and  Otalcfcaaaw  Treaty  approve 
July  1,  1902,  82  Stat  at  U  641,  pertaining 
to  the  allotmrait  of  lands  to  members  of  the 
tribes  and  fireedma,  it  la  provided : 

*****  Which  lands  may  be  selected  by 
each  allottee  so  as  to  include  his  improve- 
ments. •  *  • 

The  object  and  pnrpose  of  these  provisions 
in  the  treaties  was  to  permit  the  allottee  to 
retain  the  home  he  had  bulMed  and  occupied 
upon  the  nnallotted  lands,  and  by  section  25 
of  the  Supplemental  Treaty,  supra,  allottees 
might  appear  before  the  Commissioner  to 
the  Five  Civilized  Tribes  at  the  land  office 
in  the  nation  in  which  his  land  was  located 
and  make  application  for  his  allotmrait  and 
for  allotments  for  members  of  his  family  and 
other  persons  for  whom  he  was  lawfully  au- 
thorized to  apply  for  allotments,  and  if  he 
should  not  have  selected  his  allotment  with- 
in 12  months  after  the  date  of  tbe  opening 
of  said  land  offices  io  said  nation,  then  the 
fiftmmiMrifwi  to  the  FITS  (XvUlzed  Tribes 


might  immediately  proceed  to  select  an  al- 
lotment including  the  homestead  for  such 
person,  said  allotment  and  homestead  to  be 
selected  as  the  Commission  might  deem 
for  the  best  interest  of  said  person,  and  the 
same  should  be  of  the  same  force  and  effect 
as  if  such  selection  bad  been  made  bj  such 
citizen,  or  freedman  in  person. 

Defendant  did  not  apear  at  the  land  office 
and  make  application  for  the  land  In  con- 
troversy within  the  time  provided,  and  there- 
after the  Commission  allotted  other  lands  to 
him,  the  patent  to  which  be  returned  to  the 
Commission,  and  retained  possession  of  the 
lands  In  controversy. 

[1  ]  It  appears  from  tbe  record  In  4he  trial 
court  that  tbe  officers  of  the  Interior  Depart- 
ment removed  the  defendant  from  the  land 
in  controversy  on  at  least  two  occasions,  but 
each  time  he  returned  and  has  k^t  tlie  plain- 
tiff out  of  posseetdon.  In  Elgglns  v.  Waters, 
60  Okl.  209, 159  Pac.  1129,  this  court  held: 

"The  Commissioner  to  the  Five  Civilized 
Tribes,  the  Commissioner  of  Indian  Affairs,  and 
the  Secretary  of  the  Interior  are  primarily 
vested  with  the  duty  of  allotting  lands  in  the 
Indian  Nation  to  the  members  of  said  tribes 
who  show  themselves  entitled  thereto,  and  the 
action  of  said  GommlsnMiers  or  the  Secretary 
of  tbe  Interior  la  makinf  such  allotments  will 
not  be  reviewed  or  questioned  in  the  courts  un- 
less it  dearly  appears  that  they  have  commit- 
ted some  material  error  of  law,  or  that  mis- 
representation and  fraud  were  practiced  upon 
them,  or  that  they,  themselves,  were  charge- 
able with  fraudulent  acts,  and  that  as  a  re- 
sult thereof  the  patent  was  issued  to  the  wrong 
party."  Rector  t.  Gibbon;  111  D.  S.  276,  4 
Sup.  Ct  605,  28  Ii.  Ed.  427;  James  t.  Oer- 
mania  Iron  Co.,  107  Fed.  697,  46  C.  C.  A. 
476;  Garrett  t.  Walcott  et  al.,  26  OkL  074, 
106  Pac.  S48;  Bell  T.  MitcheU.  S9  OkL  644^  18S 
Pac.  1136,  Ann.  Gas.  1916D,  780. 

[2]  But  the  court  will  not  disturb  the  de- 
cision of  the  Department  of  the  Interior 
based  purely  upon  flodlngs  of  fact  from  the 
evidence  submitted,  where  no  fraud  or  error 
of  law  la  shown.  Hlgglns  v.  Waters,  supra ; 
Garrett  v.  Walcott  et  al.,  supra ;  Robinson  v. 
Owen  et  al.,  30  OkL  484,  119  Pac.  995;  AI- 
luwee  Oil  Co.  v.  Shufflln  et  aL,  32  Okl.  SOS, 
124  Pac.  16;  Summers  v.  Barks  et  al.,  36  Okl. 
337,  127  Pac.  402;  Johnson  et  al.  v.  Riddle, 
41  Okl.  750,  130  Paa  1143 ;  Jones  et  al.  T. 
Fearnow  et  aL,  63  OkL  822,  156  Pac.  309. 

We  have  examined  the  record,  and  have 
read  the  evidence  adduced  at  the  hearing  of 
the  contest  and  can  find  nothing  indicating 
fraiSd  on  the  part  of  the  plaintiff,  neither  do 
we  find  that  the  Commissioner  to  the  Five 
Civilized  Tribes  erred  as  a  matter  of  law,  or 
committed  such  gross  error  in  his  finding 
of  fact  that  such  finding  practically  amounts 
to  fraud.  The  findings  and  conclusions  of 
the  Commissioner  show  that  he  recognized 
the  rights  of  the  defendant  to  have  the  laud 
allotted  to  him,  if  he  was  In  fact  the  owner 
of  tbe  ImproTementa  thereon  prior  to  or  at 
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the  time  the  land  wai  allotted  to  Uie  plain- 
tiff, bnt  the  Oonunissloner  held  as  follows : 

*^e  CommiMioner  U  therefore  «f  the  opin- 
ion tbat  ^e  contestant  has  not  sfaows  that  be 

purchased  the  imprOTements  prior  to  the  con- 
testee's  ffliag,  and  Is  therefore  of  the  opinioQ 
that  the  laod  In  controversy,  at  least  as  to  the 
west  40  acres,  beiog  in  the  poBBessioD  of  Qates, 
who  was  either  a  noncitizen,  or  an  excess  hold- 
er who  had  completed  hia  allotment  Bclection, 
was  poblic  domain  and  subject  to  selection  bj 
the  contestee. 

"The  Commissioner  Is  not  satisfied  that  con> 
testant  has  snstained  the  burden  of  proof  in 
establishing  that  he  had  possessioii  of,  or  made 
any  improvements  on,  the  east  40  prior  to  i^xil 
7,  19(KS|^the  date  of  the  contestee's  filinr.** 

{3]  It  Is  not  within  the  province  of  this 
court  to  weigh  the  evldmce  adduced  on  the 
hearing  of  the  contest  The  Commission  to 
the  Five  CiTillzed  Tribes  was  a  quasi  judi- 
cial body,  and  had  power,  as  between  claim- 
ants for  the  same  land,  to  determine  to 
which  it  should  be  allotted,  and  its  findings 
of  fact  are  as  binding  upon  the  courts  as  a 
verdict  of  a  Jury  in  their  own  tribunal,  and 
the  only  inquiry  the  court  can  make  is,  Was 
there  any  evidence  upon  which  to  base  such 
findings?  Jordan  r.  Smith.  12  Okl.  703,  78 
Pac.  808;  Paine  v.  Poster  et  al.,  9  Okl.  218, 
S3  Pac.  100;  Haruage  v.  Martin,  40  Okl.  341, 
136  Pac.  154;  Bozarth  v.  Mitchell,  59  Okl. 
60,  157  Pac.  1061;  Higgins  v.  Waters,  supra. 
The  courts  are  not  vested  with  a  supervis- 
ory power  over  the  acta  of  the  officers  of  the 
Interior  D^iartment  on  mere  questions  of 
fact  presented  for  their  d^rminatlon.  As 
was  said  in  Quinl^  T.  Oonlan,  104  U.  S.  420. 
26      Ed.  800: 

"It  would  lead  to  endless  litigation,  and  be 
fruitful  of  evil,  if  a  supervisory  power  were 
vested  in  the  courts  over  the  action  of  the  nu- 
merous officers  of  the  Land  Department,  on 
mere  questimis  of  fact  presented  for  their  de- 
termination. It  is  only  when  those  officers 
have  misconstrued  the  law  applicable  to  the 
case,  as  established  before  the  department,  and 
thus  have  denied  the  parties  rights  which,  upon 
a  correct  construction,  would  have  been  con- 
ceded to  them,  or  where  misrepresentations  and 
fraud  have  been  practiced,  necessarily  affecting 
their  judgment,  that  the  courts  can,  in  a  prop- 
er proceeding,  interfere  and  refuse  to  give  ef- 
fect to  their  action." 

We  cannot  say  that  there  was  no  evidence 
upon  which  to  base  the  findings  of  the  Oom- 
misdoner,  neither  can  we  say  that  the  Com- 
missioner was  not  justified  in  doubting  the 
evidence  of  the  defendant  in  regard  to  .the 
purchase  by  him  of  the  Improvements  prior 
to  the  time  the  land  was  allotted  to  the  plain- 
tiff, but,  on  the  contrary,  from  this  evidence 
the  Inference  might  reasonably  be  drawn 
that  the  purchase  of  the  improvements,  if 
mode,  was  made  after  the  land  had  been  al- 
lotted to  the  plaintiff,  and,  if  this  be  true, 
the  defendant  was  not  entitled  to  the  land. 


The  defendant  did  not  appeal  from  the  de- 
cision of  the  Commiaslonw  to  the  Five  QtU- 
Ized  Tribes  to  the  Secretary  of  the  Interior, 
as  he  had  a  ri^t  to  do,  but,  witboat  eiluiast' 
ing  hiB  remedy  before  tlie  Interior  Depart 
meat,  soo^t  the  aid  of  a  court  of  equtty  In 
an  effort  to  avoid  the  dectslMi  of  the  Com- 
missioner. As  to  whethw  or  not  it  was  nec- 
essary for  him  to  exhaust  his  remediea  b^ 
f oro  the  Interior.  Department  before  resort- 
ing to  the  courts  we  express  no  opinion,  in- 
asmuch aa  the  decision  of  tUs  question  la 
not  necessary  to  a  final  determination  herein. 

BUllng  to  detect  any  reversible  error  In 
the  record,  the  Judgment  of  the  trial  court 
ia  affirmed. 

HABBISON.  a  X,  and  JOHNSON,  Uo- 
NBILL^  BI/riNQ,  ud  KBNNAMIBB,  JJ., 

CMcnr* 


GHICAOO,  a  I.  &  P.  RY.  CO.  T.  STATE 
«t  al.  (No.  I2I8Z} 

(Supreme  Ooart  of  OUafaema.  Oct  4,  1921.) 

(SvOdbua  ^  «ke  OourtJ 

1.  Railroads  «B»225-Farai  wltkla  tone  ''etkar 

ladsstry.'i 

Under  section  88  of  artlde  9  <tf  the  Consti- 
tution of  Oklahoma,  a  farm  may  come  within 

the  term  "other  industry." 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Other.] 

2.  Railroads  «=3225—OnlerformdB8trial  switch 
must  be  Justlfled  by  amount  of  bualsess. 

Under  said  section  of  the  Constitution  the 
Corporation  Commission  is  not  justified  in  Isr 
suing  an  order  to  require  a  railway  company  to 
mahitahi  a  switch  for  the  benefit  of  any  per- 
son, firm,  or  corporation  owning  or  operating 
any  coal,  lead,  iron,  or  zinc  minOt  or  any  saw- 
mill, grain  elevator,  or  other  iadustiy,  unless 
it  appears  from  the  showing  made  that  the 
amount  of  business  produced  by  such  mine,  saw 
mill,  elevator,  or  other  industry  is  sufficient  to 
justify  the  some. 

3.  Psbllo  Service  CemmlsslMt  .^s>33  —  Pre- 
somptloB  of  Justaess  of  orders  limited  to  faots 
found  or  established  by  evldeaosh 

The  prima  fade  presumption  the  reastm- 
ableness,  justness,  and  correctness  of  an  order 
of  the  Corporation  Commission,  obtaining  by 
reason  of  section  22,  art  0,  of  the  Constitution, 
applies  only  to  the  facts  found  by  the  Commis- 
sion, or  established  by  evidence  upon  which  the 
Commission  failed  to  make  a  finding;  and,  where 
a  fact  material  to  the  reasonableness,  justness, 
and  correctness  an  order  is  lacking  in  the 
finding  of  facta  made  by  the  Commission,  and  is 
not  supplied  by  the  evidence,  the  presumption 
obtaining  by  reason  of  said  section  does  not 
apply,  and  on  review  in  this  court  such  order 
cannot  he  sustained. 


^»For  etbST  casss  sst  uma  btple  ud  KSY-MUUBER  la  all  K^-^vnAmA  Dlgssts  and  Indsxas 
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4.  Raltraads  ^229  —  Order  for.  hdaitritl 
switch  h«M  lot  sittalied  by  •vMone^ 

The  eridenee  in  this  cas«  ezamined,  and 
held*  it  foil*  to  show  tli^  tbe  uaoiuit  of  bud- 
neu  wUdi  vodM  be  produced  ii  snffldeiit  to 
jiutif7  miintoinhig  tiie  switch. 

5.  Railroads  <s=9225— ladlvltfial  held  to  have  m 
equity  jDatlfytag  oonttaHaaoe  of  switch. 

When  a  person  seeldnc  to  hare  a  switdi  pnt 
in  by  a  railway  company,  for  his  benefit  accepts 
tbt  terms  of  a  letter  in  writing  that  he  win  pay 
a  certain  amount  of  the  expense  incarred  in 
tffftfiWnf  attch  switch,  under  the  terms  of  the 
letter,  which  clearly  states  that  the  switch  is 
temporary  and  shall -be  removed  In  six  monthSi 
no  equity  arises  in  his  favor  to  compel  tbe  rail- 
way company  to  continue  to  maintain  such 
switch  after  the  expiration  of  the  time  for 
which  it  was  installed,  becanse  of  the  expend- 
itare  of  numey  made  by  such  person. 

Appeal  from  Corporation  Commission. 

Complaint  by  the  State  and  Fred  A.  Chap- 
man against  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company  before  the  Corpora- 
tion Commission  to  require  Installation  and 
replacement  of  a  switch,  in  which  tlie  com- 
mission made  such  an  order  against  the  Rail- 
way Cmnpany,  whlc^  appeals.  Ordor  of  Cor- 
poration Comml salon  vacated  and  set  aside. 

C.  O.  Blake, 'W.  R.  Bleakroore,  R.  A.  Tol- 
bert,  Roy  S.  lycwls,  and  B.  P.  Kelly,  all  of 
El  Reno,  for  plaintiff  in  error. 

E.  S.  RaUifr.  K.  C.  PattoD.  and  A.  I. 
^ompson,  all  of  Oklahoma  City,  for  defend- 
ants in  error. 

MILIiBR,  J.  A  complaint  was  filed  by  Fred 
A.  Chapman  against  the  Chicago,  Rock  Is- 
land &  Pacific  Railway  Company  before  the 
Corporation  Commission,  asking  that  the  raH- 
%-ay  company  be  required  to  install  or  re- 
place a  swit<^  between  Btannsvllle  and  Rus- 
sett,  Okl.  A  hearing  was  had  before  the 
CoriKiratlon  Commission,  and  It  made  an  or- 
der requiring  the  railway  company  to  rt^lace 
the  switch.  The  railway  company  appealed 
from  the  ruling  of  the  Corporatlm  Commis- 
sion, and  appears  here  as  appellant.  It  as- 
signs sevaal  specifications  of  enor,  whidi  It 
will  not  be  necessary  to  set  out  in  full.  The 
complaint  and  order  reads  as  follows: 

"Cause  No.  3902. 

"The  complainant  says: 

*M.  (State  name,  address  and  occupation) 
Fred  A.  Chapman. 

"2.  That  tbe  above-named  defendant  is  a 
eomaum  carrier  in  the  state  of  Oklahoma,  and 
that  as  such  is  sabjecC  to  the  laws  of  the  state 
of  Oklahoma  relatins  to  railway  and  transpor- 
tation companies, 

"3.  (Grounds  of  Complaint)  That  said  Chi- 
cago, Bock  Island  &  Pacific  Railway  Company, 
on  or  about  the  1st  day  of  July,  witiiout  notice 
to  affiant,  undertook  and  started  work  of  ro-  i 
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moving  certain  spur  track  known  as  Chapman 
spur,  betwem  the  towns  of  Mannsrflle  and  Bus- 
sett,  Okl.,  on  the  Chapman  farm;  said  switdi 
or  spur  being  about  340  feet  In  length  and  be- 
ing  used  for  shipping  of  cordwood  and  farm 
products;  said  spur  and  track  having  partly 
been  constructed  by  this  complainant,  and  com- 
plainant having  paid  said  Chicago,  Bock  leland 
&  Pacific  Bailway  Comimny  tbe  sum  of  $350 
for  installing  same  at  tliat  location;  that  said 
spur  at  said  location  Is  necessary  to  the  com- 
plainant and  others  in  that  vicinity  for  purpose 
of  .  loading  cordwood  and  other  commodities  of 
said  vicinity: 

''Wherefore  the  complainant  prays  that  the 
aforesaid  defendant  be  required  to  answer  the 
charges  herein  and  after  due  hearing  and  in- 
vestigation an  order  be  made  commanding  and 
for  such  other  and  further  order  as  the  Com- 
mission may  deem  necessary  end  just. 

"Dated  at  Oklahoma  <3ity  this  2d  day  of  July, 
1920.  Fred  A.  Chapman,  Complainant 

"Cause  No.  8902.  Order  No.  181& 

"On  the  2d  day  of  July,  1920,  complainant 
filed  his  complaint  with  this  Commission,  In 
which  he  alleges  that  the  respondent  railway 
company  was  removing  and  tearing  away  a  cer- 
tain spur  track,  known  as  Chapman  spUTr  lo- 
cated between  the  staiionB  of  Russett  and 
Mannsville,  OkL,  at  mile  post  No.  95. 

"That  said  spur  was  located  and  installed  at 
said  point  in  January,  1920.  That  complainant 
furnished  men  and  teams  and  graded  the  road- 
bed  for  said  spur,  which  required  some  16  days' 
work,  with  six  or  eight  teams  and  several  men, 
and  that  it  paid  the  actual  cost  of  laying  said 
track,  to  wit,  the  sum  of  $SSO.  That  said  spur 
was  necessary  and  essential  to  petitioner  and 
bis  renters  and  neighbors  for  loading  out  cord 
wood,  alfalfa  bay,  sweet  potatoes,  and  other 
farm  products  of  the  vicinity. 

"Respondent  defends  by  alleging  that  said 
spur  was  located  and  installed  under  tbe  terms 
of  a  written  contract  as  an  emergency,  and 
was  to  remain  only  for  a  period  of  six  montiis, 
at  wbich  time  same  was  to  be  removed. 

"At  the  hearing,  on  the  12th  day  of  July, 
1920,  all  parties  being  present  and  represented 
by  counBel,  the  evidence  submitted  shows  that 
the  spnr  was  installed  by  tbe  company  under 
tbe  terms  of  a  written  contract  for  a  period 
of  six  months;  that  complainant  owns  some 
4,000  or  5,000  acres  of  land  at  and  near  said 
spur,  1,600  acres  of  which  Is  In  cultivation; 
that  he  has  cleared  within  tbe  past  year  some 
150  acres  of  timber  land,  and  Is  now  dearhig 
and  proposes  to  dear  1,600  acres  more,  tbe 
wood  from  wbich  he  proposes  to  ship  out,  load- 
ing same  at  said  spur;  that  the  shipment  of 
wood  has  already  amounted  to  Eome  GOO  or 
700  cords,  with  about  200  cords  now  ready  for 
shipment;  that  ihere  was  moved  in  and  out  of 
said  spur  of  various  farm  products  some  SO 
cars  annually. 

"The  testimony  shows  that  the  wood  now 
being  cleared  from  said  lands  would  never 
reach  a  market  other  than  over  this  spur,  as 
cost  of  haslage  by  wagon  over  the  roads  to 
either  Russett  or  Mannsville  Is  prohibitive. 
The  evidence  shows  that  it  costs  $6  per  cord  to 
transport  same  by  wagon  to  either  railway  sta- 
tions.   The  railway  raunpany's  testimony  was 
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that  said  ipur  would  interfere  with  oiwr&tiOQ  of 
ill  trains  is  haodliDg  the  ahipmeDta  loaded  at 
said  spur,  and  that  the  handling  of  cars  loaded 
at  said  aput  would  add  to  the  expense  as  well 
«B  the  hasard  of  the  operation  of  its  trains. 

"From  an  the  testimonj  at  hai^  the  Com- 
mission  finds  that  said  spar  was  located  and 
installed  under  the  contract  between  the  com- 
plainant and  respondent,  under  the  terms  of 
wbich  same  was  to  be  removed  at  the  expiration 
of  six  months,  but  further  finds  that  the  locat- 
ing and  removing  of  an  equipment  of  this  na- 
ture is  not  altogether  a  matter  of  private  con- 
tract, and  that  if  reasonable  necessitr  oists 
for  said  spnr  rem^ing  at  sodi  location,  the 
company  would  have  no  authority  to  remove 
same  without  the  approval  of  this  Commission; 
that  said  spur  is  located  at  a  point  2.4  miles 
from  Mannsville  station,  and  3  miles  from  RuB- 
sett  sUtion.  That  the  dirt  road  from  said 
spur,  and  the  point  from  wbich  the  wood  and 
farm  prodocts  from  said  spur  and  neighborhood 
to  either  railway  station,  is  in  such  shape  and 
condition  as  to  not  permit  of  sbccessful  and 
economical  use  of  hauling  heavy  loads;  that  the 
grade  at  the  point  where  said  spar  is  located  is 
0;  that  while  the  necessity  for  said  spur  is 
not  so  great  from  the  standpoint  of  fad  sup- 
ply aa  at  the  time  of  its  installation,  yet  in  all 
probability  there  will  be  demands  for  the  wood 
during  the  coming  winter.  That  the  complain- 
ant paid  the  corts  of  laying  and  grading  said 
spur,  and  in  a  manner  complied  with  the  re- 
quirements set  forth  by  the  provisions  of  seo- 
tioa  33,  article  9,  of  the  Constitution  of  the 
state  (tf  Oklahoma;  that  there  is  sufficient  de- 
mand and  necessity  for  said  spur  to  justify  the 
railway  company  in  allowing  same  to  remain. 

"It  is  therefore  the  order  of  the  Commission, 
it  being  advised  in  the  premises,  that  respond- 
ent, the  Chicagi^  Bock  Island  *  Pacific  RaO- 
way  Company,  immediately  reinstall  and  rebnild 
what  is  known  as  the  Chapman  spur,  located 
2.4  miles  from  Mannsville  and  3  miles  from 
Busaett,  on  the  Ardmore  branch  of  the  Chicago, 
Hock  Island  &  Pacific  and  the  spur  to  remain  in 
service  nntil  further  ordered  by  this  Commis- 
sion. .  „ 

"Done  at  Oklahoma  City  this  7th  day  <rf  De- 
cember, 1920. 

••[Seal.] 

•'Corporation  Commiai^wi  of  Oklahoma, 

"Art  U  Walker,  Chairman, 
"Campbell  Russell,  Ctnnm'r. 
"Attest:   P.      Glenn,  Act  Sec7." 

Olie  evidence  shows  the  switch  was  In- 
stalled hy  the  railway  company  upwi  the  ac- 
ceptance by  Chapman  of  the  terms  ot  a 
letter,  which  Is  as  follows: 

"Subject:  Tracks— MP  86-14  mad  96-16— 
Fred  A.  Chapman.  ' 

"HaUeyvine,  Okl.,  Dec.  S,  1919. 

"FUe  376-A. 
"Mr.  Fred  A.  Chapman,  Ardmore,  Oklahoma 
—Dear  Sir:  We  are  authorized  to  construct 
the  temporary  spur  between  MP  95-14  and 
96-15  or  at  about  that  location  on  our  Ard- 
more branch  to  permit  you  to  load  out  the 
1,200  to  1,600  cords  of  wood  which  you  now 
have  on  the  ground  at  or  near  that  place,  pro- 
vided yon  de^sit  with  as  a  certified  check  in 
the  amount  of  fSHO-OO,  wbich  is  the  amount 
we  estimate  it  will  cost  for  labor  to  constroct 


this  siding  and  remove  it  ^ain  aft^  Uie  load- 
ing has  been  completed. 

"It  is  of  coarse  understood  that  ff  the  ex- 
pense should  exceed  tliat  amount  you  will  also 
pay  the  dilfwence.  On  the  other  hand  if  all  <rf 
this  monvy  is  not  required  for  eonstnicting  and 
later  removing  this  apur  the  difference  will  be 
refunded  to  yoa. 

"It  is  further  understood  that  this  track  is 
purely  temporary,  and  Is  to  be  removed  after 
the  present  supply  of  wood  has  been  loaded 
out,  and  in  any  case  not  later  than  June  1, 
1920.  '  This  track  to  be  of  sufficient  Ungth  to 
hold  ten  cars  and  that  yon  will  promptly  load 
the  cars  when  placed  Uiereon. 

"It  ia  further  understood  that  the  rate  <ni  this 
wood  shall  be  the  regular  tariff  rate  from  the 
nearest  station. 

"As  evidence  of  your  agreement  to  these  cott- 
ditions,  please  sign  two  copies  of  this  letter, 
deliver  them  to  our  agent  with  the  certified 
check  referred  to  and  retain  the  third  copy  of 
this  letter. 

"We  are  prepared  to  act  promptly  in  the  con- 
struction of  this  track. 
"Tours  truly, 
"[Signed]  D.  Van  Hecke,  Superintendent." 

At  the  hearing,  which  waa  had  July  12. 
1920,  Mr.  Chapman  was  the  <«ly  person  who 
testified  on  behalf  of  the  complainant,  and 
bis  testimony  In  substance  is  as  follows:  He 
owns  betn-e^  4,000  and  5,00Q  acres  of  land 
extending  from  one-half  mile  east  of  Bus- 
sett  to  one-half  mile  west  of  Chapman  8wlt<^. 
He  has  owned  this  land  two  or  three  years. 
The  headquarters  and  feed  grounds  of 
this  tract  at  land  are  near  where  Chapman 
switch  waa  located.  He  bad  about  200  cwda 
of  wood  at  the  switch,  and  estimates  he  will 
ship  from  16  to  20  carloads  of  hay ;  fn>m  16 
to  SO  carioads  of  sweet  potatoes;  he  expects 
to  have  from  700  to  1.000  acres  ot  com,  whldi 
he  estimates  wiU  make  from  40  bush^  to 
75  bushels  per  acr^  and  will  ship  8  or  10 
carloads  of  corn;  he  will  raise  small  grain, 
if  he  has  the  switch,  and  this  would  make 
from  4  to  6  carloads ;  be  will  ship  out  from 
500  to  1,000  head  of  cattle,  and  will  ship 
from  5  to  15  carloads  of  hogs  a  year.  Tak- 
ing this  year  as  an  example,  he  would  ship 
in  10  to  12  carloads  of  building  material  a 
year,  and  he  estimates  that  with  the  ^ur 
trac^  or  switch  in  the  total  number  of  cars 
shipped  would  not  be  less  than  50  or  not 
very  far  fnxn  100,  and  by  using  the  rough 
estimate  he  bad  made  It  would  be  200  cars. 

D.  Von  Hecke  testified  in  behalf  of  the  rail- 
way company  as  follows: 

"I  am  the  superintendent  of  the  Rock' Island 
Railroads  at  Haileyville,  Okl.,  and  was  located 
there  during  the  time  this  application  for  the 
track  was  made  and  its  construction,  etc.  My 
first  information  regarding  it  was  contained  in 
a  telegram'  from  oar  agent  at  Ardmore  on  De- 
cember 2,  1910,  wbich  stated  that  Mr.  Chap- 
man had  asked  him  what  steps  he  could  take  to 
get  a  switch  put  in  between  two  certain  mile- 
posts,  saying  that  he  would  pay  all  expenses, 
and  that  all  he  wanted  was  a'  section  man  to 
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put  in.  tbe  switch  and  supervise  the  other  work; 
that  be  would  furnish  men  to  do  tbe  work  in 
two  or  three  days.  I  replied  to  that,  adTising: 
him  to  pnt  bis  proposition  in  writing  to  the 
trsiflle  department  repreaentatiTC,  Pat  Purtell 
(?)  located  at  Oklahoma  City.  Then,  through 
a  personal  call  from  Mr.  Chapman,  I  learned 
more  in  detail  as  to  just  what  he  wanted  and 
why  be  wanted  It,  and  it  was  represented  that, 
as  a  result  of  tbe  coal  miners*  strike  from  No- 
vember Ist  to  December  15th,  there  was  a 
great  shortage  of  fuel  in  the  country,  and  that 
they  were  onable  to  catch  op  on  tbe  supply  of 
coalf  and  that  there  was  a  very  atrong  demand 
for  wood;  that  he  had  between  1^300  and  1,500 
cords  of  wood  on  hand  which  I  say  that  I  knew 
he  bad  considerable  wood  on  band,  but  that  was 
his  figures,  and  I  advised  Mr.  Warner  (?),  or 
manager  at  El  Beno,  who  was  the  superior  of- 
ficer to  me,  to  whom  those  things  are  refer- 
red by  me,  that  Mr.  Chapman  wanted  a  permar 
nent  siding  established,  that  I  told  tiim  I  didn't 
favor  a  permanent  aiding  there,  as  it  was  only 
about  S  miles  to  a  station;  that  he  waa  will- 
ing to  pay  the  expenses  of  putting  down  and 
taking  np  a  temporary  aiding  to  permit  him  to 
ship  this  wood  as  an  alternative  against  hav- 
ing a  work  train  or  a  train  to  remain  out  there 
with  tbe  cars  while  they  were  being  loaded.  I 
said  there  would  be  close  to  100  carloads  basing 
it  on  tbe  amount  of  wood  Mr.  Chapman  advised 
me  be  bad;  that  it  would  go  to  Ardmore,  Tish- 
omingo, Oklahoma  City,  and  Western  Okla- 
homa points,  and  that  quick  action  waa  neeea- 
aary.  I  received  a  reply  from  Mr.  Warner  De- 
cember 3d,  saying  that  I  should  secure  written 
agreement  with  Fred  A.  Chapman,  that  be  will 
pay  tbe  entire  expense  of  laying  temporary 
track  and  taking  same  up,  and  he  will  agree 
that  track  waa  only  to  lay  in  places  not  to  exr 
ceed  six  months  from  date  constructed,  yon  may 
proceed  with  tbe  work,  etc.  That  infonnation 
was  communicated  to  Mr.  Chapman  through 
our  agent  at  Ardmore.  The  engineering  de- 
j^rtment  provided  me  with  an  estimate  of  the 
expense  of  constructing  and  taking  up  that 
track,  which  waa  $346.50.  As  a  result  of  the 
reply  received  through  the  agent  at  Ardmore, 
which  I  presume  he  obtained  from  Mr.  Chap- 
man, this  written  agreement  that  has  been  re- 
ferred to  was  prepared,  and  Mr.  Chapman  sign- 
ed and  returned  two  copies  of  it,  with  a  certified 
check  for  the  $350,  and  tbe  track  waa  con- 
stmet^.  There  was  shipped  from  that  track 
20  carloads  of  wood,  and  there  was  shipped 
into  that  track  during  the  time  that  It  was  there 
6  carloads  of  freight,  1  of  iron,  1  of  spuds  and 
3  of  posts.  Before  taking  up  tbe  track  recent- 
ly, I  wrote  to  Mr.  Chapman,  asking  him  if 
he  bed  completed  the  shipments  for  which  the 
track  was  constructed,  and  then  received  quite 
a  lengthy  letter  from  him,  protesting  against 
Ita  removal  and  outlining  at  considerable  length 
the  necessity  for  its  remaining  there  perma- 
nently, which  waa  the  first  I  had  ever  heard  or 
known  of  any  intention  or  onderatanding  or 
idea  that  that  should  be  a  permanent  track. 
Again,  before  finally  taking  it  up,  I  rec^ved  in- 
structions from  our  officials  to  do  so,  which  ac- 
tion was  exactly  in  accord  with  tbe  agreement 
which  bad  been  entered  Into, '  I  will  say  fur- 
thermore, as  stated  in  tbe  first  part  of  my 
statement,  that  Mr.  Chapman  indicated  that  be 
desired  a  permanent  track  there.  I  told  bim  I 
didn't  favor  it,  ftnd  It  was  against  our  policy. 


and  gave  bim  several  reasons  for  it:  First,  the 
fact  that  it  was  very  near  a  station  on  either 
side;  second,  tbe  fact  that  it  waa  not  only 
expensive,  but  dai^roua  from  an  operating 
standpoint,  to  stop  trains  out  in  the  eoontry 
between  stations,  as  It  waa  necessary  for  men 
to  .go  and  protect  them  by  a  flag,  and  that  this 
siding  was  on  a  hillside  in  any  direcUon;  that 
it  would  be  difficult  for  a  heavy  train  to  start 
from  there,  and  that  our  water  stations  were 
a  long  way  apart,  and  for  trains  to  stop  for 
any  considerable  length  of  time  it  might  be  nec- 
essary to  run  for  water,  all  of  which  would  in- 
crease the  hasaxd  and  expense  ei  operation. 
Furthermore,  that  it  waa  a  spar  track,  and  that 
we  had  to  make  a  flying  switch  of  these  cars, 
setting  them  in  or  taking  them  up.  I  think 
Mr.  Chapman  will  agree  we  were  very  diligent 
to  furnish  cars  after  tbe  track  was  constructed. 
I  told  the  conductors  that  we  wanted  that 
moved  as  quickly  as  possible,  and,  furthermore, 
that  there  was  an  urgent  demand  for  this  wood, 
and  we  were  serving  tbe  purpose  of  tbe  con- 
sumers by  getting  it  out  of  there  as  quickly  as 
possible." 

Tbe  evidmce  farther  shows  that  cmnplain- 
ant  had  been  tr7lng  appToxImateIr  two  years 
to  get  a  avltch  installed  at  this  p<^t,  and 
had  failed.  Borne  one  suggested  to  him  Uiat 
he  use  the  emorgencj  meUiod  on  account  oC 
the  shortage  of  fuel,  and  if  he  got  it  installed 
tanporarily  it  would  .evmtually  become  per- 
manent He  did  not  get  this  Infonnatifn 
from  any  one  with  authority  to  speak  for 
the  railway  company.  The  terms  contained 
in  tbe  letter  wfaidi  be  accepted  were  plain 
and  unambiguous.  It  stated  po«dtively  that 
the  switch  was  to  be  only  temporary;  that 
it  would  be  r^noved  in  six  months.  He  paid 
out  his  money  on  this  express  agreement; 
therefore,  he  Is  not  in  a  position  to  complain 
about  the  expense  he  incurred  in  Installing  It. 

Notwithstanding  the  right  of  the  Corpora- 
tion Commission  to  Ignore  contracts  in  fixing 
rates,  etc.,  we  still  maintain  a  wbolesome  re- 
spect for  these  obligati<H]s  when  fairly  made, 
and  the  public  Is  not  Injured  by  such  con- 
tracts. 

Section  10,  art  1,  of  the  Constitution  of 
the  United  States  reads  in  part,  "No  state 
shall  •  •  •  pass  any  •  •  •  law  im- 
pairing the  obligation  of  contracts."  We  be* 
lleve  that  is  a  whcdesome  provision;  the 
framera  of  that  provision  were  wise  even  be- 
yond their  day  and  generation.  A  Just  ap- 
plication of  that  {HWTialon  bgr  all  Commis- 
sions and  courts  will  have  a  salutary  effect 
on  the  integrity  of  tbe  dtizraship  and  sta- 
bility of  ccnnmerdal  relatiais. 

[1]  Mr.  Chapman  ctmtenda  that  under  sec^ 
Uon  88,  art  9.  of  the  Oonstitutian  he  is  en- 
titled to  this  switch.  TbB  secti<m  reads  as 
follows : 

"Any  person,  firm,  or  corporation  owning  or 
operating  any  coal,  lead,  iron,  or  dnc  mine,  or 
any  sawmill,  grain  elevator,  or  other  industry, 
whenever  the  Commission  shall  reasMuddy  de- 
termina  that  the  amount  of  buiincssif  sufficient 
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to  jastlfy  tbe  same,  near  or  within  a  reasonable 
distance  vt  aoy  track,  ma;,  at  the  expense  of 
such  person,  firm,  or  corporation,  build  and 
keep  In  repair  a  switch  leading  from  sach  rail- 
road to  such  mine,  sawmill,  elevator  or  other 
industry;  such  railroad  company  shall  be  re- 
quired to  furnish  the  switch  stand  and  tt^g 
and  other  necessary  material  for  maklDp  con- 
nection, witii  such  side  trade  or  spnr  under  such 
reasonable  terms,  condltiona  and  regulations  as 
the  said  Commission  may  prescribe,  and  shall 
make  connection  therewith.  The  party  owning 
such  mine,  sawmill,  elevator  or  other  industry 
shall  pay  the  actusd  cost  thereof.  If  any  rail- 
road company,  after  proper  demand  therefor 
is  made,  shall  refuse  to  furnish  said  material 
for  making  said  connection  and  put  the  same 
in  place,  or  after  the  building  of  such  switch, 
shall  fail  or  refuse  to  operate  the  same,  such 
railroad  company  teUing  and  refusing  for  a 
reasonable  time,  ihall  forfeit  and  pay  to  the 
party  or  corporation  aggrieved,  the  Bum  of  five 
hundred  dollars  for  each  and  every  offeose,  to 
be  recovered  by  civil  action  in  any  court  of 
competent  jurisdiction;  and  every  day  of  such 
refusal  on  the  part  at  the  railroad  company  to 
operate  snch  switch  as  aforesaid,  after  such  de- 
mand is  made  shall  be  deemed  a  separata  of- 
fense.  Bnnn's  Ed.  |  240." 

Mr.  OhaiRnan  liwlBtB  tbat  a  farm  cornea 
wltMn  tin  dan  designated  as  "other  Indua- 
trr."  Wflbster'a  New  Internattonal  DIctioa- 
ary  defines  "todnstnr"  as  ftillows: 

"Any  department  or  branch  of  art,  occupa- 
tion, or  business;  esp.,  one  which  employs 
much  labor  and  capital  and  is  a  distinct  brsnch 
of  trade;  as,  the  sugar  industry;  the  iron  in- 
dDstry;  the  cotton  industry;  asriculture  in- 
dostries." 

Under  this  deflnitiou  farming  or  agrlcul- 
taral  pursuits  are  an  industry.  If  an  In- 
dustry it  is  a  different  or  "other  industry" 
than  those  already  specifically  named.  How- 
ever, it  may  not  always  he  defined  in  the 
abstract,  but  depends  partly  on  the  d^ree. 
Agriculture  la  a  distinct  branch  of  the  in- 
dustries of  this  state.  In  the  aggregate  a 
large  amount  of  labor  and  capital  is  em- 
ployed. The  framers  of  the  Constitution 
used  it  in  the  relative  rather  than  in  the 
abstract. 

The  Supreme  Court  <tf  Montana,  in  the  case 
of  Carver  Mercantile  Oo.  Hulm^  7  Mont. 
666, 19  Pa&  213,  held: 

**  'Industry'  is  defined  by  lexicographers  to  be 
'habitual  diligence  in  any  employment,  either 
bodily  or  mental;'  and  'industrial,'  as  consist- 
ing in  or  pertaining  to  industry.  These  defini- 
tions are  surely  aa  applicable  to  the  sale  of 
goods,  whidi  IB  the  chief  business  of  a  mer- 
chant, as  to  the  transportation  of  the  goods, 
whidi  is  the  diieC  business  of  the  express  car- 
rier. They  are  alike  Industrial,'  and  if  the 
Legislature  could  authorise  the  formation  of  a 
corporation  for  one  of  these  purposes,  it  could 
do  for  the  other." 

The  United  States  Circuit  Court  for  the 
District  of  Oregon,  Wells  Fargo  &  Ca  t. 


Northern  Faa  Sy.  Co.,  S8  red.  4ei»,  10  Sawy. 

441,  held: 

"Ber.  St  1 1889,  provides  that  the  legifllative 
assemblies  of  the  several  territories  shall  not 
grant  private  charters  or  apedal  privHegee,  but 
they  may,  by  general  incorporation  aetn,  per- 
mit persons  to  ssaodate  themselves  together 
as  bodies  corporate  for  mining,  manufacturing, 
and  other  industrial  pursuits,  etc.;  and  it  was 
objected  that  Wells  Fargo  &  Co.,  a  corpora- 
tion organized  by  a  specisl  act  of  the  territory 
of  Colorado,  and  aathorised  to  engage  in  the 
express  business,  could  not  come  Into  Washing- 
ton Territory  to  do  business  there,  because  it 
was  not  a  corporation  engaged  in  an  industrial 
pursuit,  or  at  least  not  engaged  in  such  an  fn- 
duBtrial  pursuit  as  mining  or  manufacturing; 
and  hence  the  Legislature  of  Colorado  had  no 
authority,  under  such  act  of  Congress,  to  grant 
to  audi  corporation  a  charter.  'Indnstrial*  is  a 
very  large  word,  and  although  it  is  associated 
with  the  words  'mining*  and  *mannfacturing,*  it 
wculd  be  contrary  to  the  manifest  purpose  of 
Congress  to  so  restrain  it  as  that  tiie  pursuit 
must  be  literally,  or  almost  Hterally,  a  mining 
one  or  a  manufacturing  one.  The  express  busi- 
ness is  an  industrial  purstdt,  and  one  which 
the  territorial  Legislature  conld  provide  for  the 
formation  of  corporations  to  engage  in."  See 
Words  and  Phrases,  First  Series,  -rtL  4,  p. 
3570. 

In  the  case  of  Agua  Fria  Copper  Oo.  v. 
Bashford-Burmlster  Co.,  4  Ariz.  203,  35  Pac 
983,  the  Supreme  Court  of  the  State  of  Ari- 
zona held: 

"But  it  is  evident  that  the  territorial  act  ia 
not  in  conflict  with  said  section  1889,  Rev.  St. 
U.  S.  The  term  Industrial  pursuit,'  for  which 
the  Legislature  may  authorize  corporations  to 
be  formed,  is  a  Tery  broad  expression.  For 
instance,  it  was  dedded  by  Judge  Deady '  in 
Wells  Fargo  A;  Go.  v.  Northern  Pac.  R.  Co., 
23  Fed.  469,  that  the  express  business  was  'an 
industrial  pursuit,*  within  the  meaning  of  that 
term.  Just  why  the  sale  of  goods,  mining  sup- 
plies, etc.,  should  be  less  'industrial*  than  the 
express  business  would,  in  our  opinion,  be  diffi- 
cult to  maintain." 

[2]  A  railway  company  could  not  be  re- 
quired  to  Install  a  switch  for  a  coal,  lead. 
Iron,  or  zinc  mine  until  the  Corporation  Com- 
mission shall  first  determine  that  the  amount 
of  business  produced  at  such  mine  Is  suffi- 
dent  to  Justify  the  same.  To  come  within  the 
class  of  "other  Industry"  as  used  in  this  sec- 
tion of  the  CoustltutioQ,  a  farm  would  have 
to  meet  the  same  reguir^oits  as  a  mine. 
It  must  produce  a  suffldent  amount  ct  busi- 
ness to  Justify  the  same. 

In  the  case  of  St  Louis  &  S.  F.  B.  Co.  t. 
Zalondek  et  al^  28  OkL  746,  116  Pac.  867, 
this  court  held: 

"Section  88,  artide  9,  of  the  Constitution  <d 
Oklahoma  was  intended  to  provide  spedal  fa- 
cilities for  such  industry  or  plant,  and  not  for 
the  general  public.  •  •  •  Whenever  the 
amount  of  business  reasonably  to  be  afforded  a 
railway  line  by  a  gin  plant  is  sufficient,  after  a 
switch  or  spur  track  has  been  constructed  from 
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Bu'd  raOroad  to  such  plant  at  the  expense  of  its 
owner,  to  justifr  the  same,  said  railway  com- 
pany may  be  required  to  furnish  switch  stand 
and  frog  and  other  necessary  material  for  mak- 
ing connections  with  such  side  track  or  spar  nn- 
der  snch  reasonable  terms,  conditions  and  refn- 
lationa  as  th«  Corporation  CommiasioQ  may 
preaGribe." 

[t]  In  Um  cue'oC  St  Louis  A  &  F.  B.  Co. 
T.  MeweU  et  aL,  26  OkL  S02*  106  Paa  818, 
In  a  Tory  able  opinion  \xr  HayM,  J.,  this  eonit 
laid  down  the  following  rales  in  the  s^labua: 

"The  prima  fade  presnmption  of  the  rea- 
sonableness, jastneas,  and  correctness  of  an  or- 
der of  the  Corporation  Commisaion,  obtainlnf 
by  reason  of  section  22,  art.  9,  of  tli^  Consti- 
tntion,  applies  only  to  the  fsets  found  by  the 
Commission,  or  estal>U8bed  erldence  upon 
which  the  Commission  failed  to  make  a  flndinc; 
and,  where  a  fact  material  to  the  reason^Ie- 
ness,  jnstneiB,  and  correctness  of  an  order  Is 
lacking  in  the  finding  of  facts  made  by  the  Com- 
mission, and  Is  not  supplied  by  the  evidence, 
the  presnmption  obtaining  by  reason  of  aald 
aectlott  does  not  apply,  and  on  review  in  this 
conrt  snch  order  cannot  b«  snstalned. 

'*An  order  of  the  Corporation  Commission, 
reqniring  a  railroad  company  to  install  tele- 
graph service  at  one  of  its  stationa  for  the  sole 
purpose  of  bulletining  its  passenger  trains, 
made  without  any  findings  of  fact  or  evidence 
as  to  the  extent  of  the  passenger  traffic  at 
said  station,  or  the  amount  or  approximate 
amount  of  the  receipta  therefrom,  held,  errw, 
where  it  was  shown  that  aoefa  additional  aerv- 
ke  wodM  Toqidra  an  incransa  in  the  expensea 
of  the  company  for  malntananca  of  the  station 
of  from  75  to  100  per  eent." 

[4,  S]  The  only  findings  of  fact  by  the  Cor- 
poration Commission  are  that  the  spur  was 
Installed  under  the  contract  by  the  terms  of 
which  It  was  to  be  removed  at  the  explra- 
tltm  of  six  months;  that  the  apnr  was  lo- 
cated 2U  miles  from  Mannsvllle  and  3  miles 
from  Russett;  that  the  dirt  road  from  said 
^nr  to  either  railway  station  above  men- 
tioned Is  In  l>ad  condition ;  that  the  grade  at 
the  point  where  said  sptir  Is  located  is  0; 
that  the  complainant  paid  the  cost  of  laying 
and  grading  said  qmr ;  that  there  is  sufficient 
demand  and  necessity  for  said  spur  to  jos- 
tlfy  the  railway  comjjeny  to  allow  the  same  to 
remain. 

These  findings  of  fact  are  all  supported  by 
tlie  evidence  except  the  last  one.  The  evi- 
dence failed  to  disclose  the  amount  of  ton- 
nage or  the  amount  of  money  received  by  the 
railway  company  for  the  25  cars  ot  freight 
that  were  handled  at  tlito  swltdi.  It  Is 
probable  that  the  railway  company  would  not 
have  installed  the  switch  had  It  known  only 
20  cars  of  wood  would  have  been  loaded.  Hr. 
CSiaiHnan  obtained  this  concesdon  from  the 


railway  company  on  his  representation  that 
be  had  from  1,200  to  1,S00  cords  of  wood. 
That  is  the  amount  set  out  in  the  letter  which 
he  signed  accepting  its  terms.  Ha  said  in 
his  testimmy  the  average  carload  of  wood 
is  16  cords.  According  to  the  representation 
h^  made  to  the  company  to  obtain  this  con- 
cession, he  would  have  had  approzlmatdy 
90  cars  of  wood,  whereas  be  bad  only  20  cars 
of  wood.  This  would  be  approximately  360 
cords.  His  evidence  at  the  hearing  Is  that 
they  were  then  cutting  wood,  and  had  ap- 
proximately 200  cords  cut.  This  indicates 
he  had  shipped  out  practically  all  of  the 
wood  he  had  on  hand  when  the  switcAi  was 
installed.  His  erldmce  of  the  number  of 
cars  be  would  ship  out  Is  all  speculative,  con- 
jectural, and  mnch  of  It  highly  Improbable. 
He  estimates  the  number  of  bushels  of  com 
he  would  raises  the  amount  of  hay  he  would 
put  VP,  the  number  of  boga  and  cattle  be 
woold  feed,  and  tiie  number  of  cars  It  woald 
require  to  ship  out  these  vaiions  commodities. 
In  feeding  the  nnmber  of  h<«8  and  cattlb 
he  estimates,  he  would  use  practically  all 
of  the  com  and  bay  be  estimated  be  would 
rals^  and  there  would  be  none  of  ttiat  to 
ship  out.  His  land  extends  from  flte  switch 
on  the  east  to  (me-haU  mile  bcgrond  Rnssett 
Part  of  bis  products  would  be  grown  nearer 
Russett  than  the  swIttA.  The  sandy  roads 
he  testified  to  woold  not  be  any  serious  in- 
convenience in  shipping  out  his  cattle  from 
either  Russett  or  Mannsvilleu 

Viewed  in  its  most  favorable  light,  we  do 
not  think  the  evld^ce  is  sufficient  to  sustain 
the  order  of  the  Corporation  CiHnmission. 
It  does  not  meet  the  requirement  laid  down 
in  St.  Louis  &  S.  F.  R.  Go.  v.  Newell,  supra. 

It  has  been  a  year  since  the  testimony  was 
taken,  and  more  than  dx  months  since  the 
order  was  made  by  the  Corporation  Commis- 
elon.  If  comiOalnant's  estimate  of  the 
amount  of  freight  he  expected  to  ship  bos 
materialized  he  can  ask  tti«  Cwporatlon  Com- 
mlssim  to  make  a  further  investigation,  and 
then  show  bow  many  cars  CMoplaiuant  has 
actually  shipped,  either  In  or  out  of  Russett 
or  Mannsvllle  from  July  1,  1020,  imtll  the 
date  of  the  hearing,  and  what  the  tonnage 
and  freight  charges  amounted  to.  If  the 
amount  Is  sufficient  to  Justify  the  installing 
of  the  switch,  the  Oorporattoi  Commission 
can  tbea  make  its  ordw  onder  section  88  of 
article  9  of  the  Constitution. 

The  order  of  tbe  Corporation  Conmdssimi 
is  hereby  vacated  and  set  asld& 

All  the  Justices  concur,  except  PITCH- 
FORD,  y,  a  J.,  and  KAUm,  not  partici- 
pating. 
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LAYLAND  v.  STATE.    (No.  A-3669.) 

(Orlminal  Court  of  Appeals  of  OUahomA. 
Oct  22, 1921.) 

(SvlUhua     Editorial  Btaf.) 

CrtMlRil  law  «=9l069(a)^»»aal  fron  toU^ 
naaaor  eoRvkrtloa  dItMlssed  for  wait  of  Ja- 
rlsdletfoM,  booMse  aot  flied  wrthfa  120  days. 

Under  Ber,  Laws  1910.  i  S801,  reqairing 
appeal  in  misdemeanor  cases  within  60  days, 
and  providing  for  court's  extension  for  another 
60  days,  where  a  petition  in  error  and  case- 
made  have  not  been  filed  within  120  daya,  the 
Griminal  Court  of  Appeals  is  without  jQiiodic- 
tion,  and  the  appeal  most  be  dismiased. 

Ai^al  from  County  Court,  Jtdmston  Couo- 
ty;  CM.  Crowell,  Judge. 

Win  Layland  was  convicted  of  the  crime 
of  pointing  a  weapon  at  another,  and  appeals. 
Appeal  dismissed. 

T.  O.  Ramsey,  of  Wapanncka,  and  J.  S. 
Ratlifl,  of  Tishomingo,  for  plalntlif  In  error. 
The  Attorney  Oeneral,  for  the  State. 

PER  CURIAM.  This  Is  an  attempted  ap- 
peal from  a  judgment  of  conviction  render- 
ed against  the  defendant  in  the  county  court 
of  Johnston  county  on  the  6th  day  of  Au- 
gust, 1919,  wherein  the  defendant  was  con- 
victed of  the  offense  of  pointing  a  weapon 
at  another  and  sentenced  to  serve  3  months 
in  the  county  jail  and  to  pay  a  fine  of  $50. 

The  petition  In  error  and  case-made  were 
not  filed  In  this  court  until  the  9th  day  of 
December,  1919,  more  than  120  days  after  the 
rendition  of  the  Jademoit.  Section  S991, 
Rev.  Laws  1910,  provides: 

"In  misdemeanor  cases  the  appeal  must  be 
taken  within  sixty  days  after  the  judgment  is 
rendered:  Provided,  however,  that  the  trial 
court  or  judge  may,  for  good  cause  shown,  ex- 
tend the  time  in  which  audi  appeal  may  be  tak- 
en not  exceeding  sixty  days." 

Petition  in  error  and  case-made  not  having 
been  filed  In  this  court  within  the  120  days 
within  wbl<^  an  appeal  may  be  taken  In  mis- 
demeanor cases,  where  prc^r  extension  of 
time  is  granted  by  the  trial  Judge  beyond 
the  60  days.  It  is  apparent  that  this  court 
has  not  acquired  Jurisdiction  of  this  appeal, 
and  the  same  most  be  dismissed. 

It  l.<i  therefore  ordered  that  the  wpeal  be 
dismissed. 


la  ra  JEWELL.  (No.  4859.) 

r  Supreme  Conrt  of  Montana.  Oct  3,  1921.) 

Attoraey  aad  olleat  «s»58~Attore«y  tuspead- 
ed  frvn  afllea  for  90  daya  for  nlMpprvprla- 

tlOB. 

An  attorney  who  misappropriated  money 
and  made  reparation  was  disbarred  for  90  days, 


where  court  bdiered  that  ends  of  justice  did 
not  require  extreme  penalty  of  permanent  dis- 
barmenL 

OrlgliiAl  proceedbic  to  disbar  John  Jacob 
Jewell  as  an  att(Hii^  and  connselor  at  law. 
Susp«islon  ordered. 

Li  A.  Foot,  of  Chateau,  for  the  State. 

6RANTLY,  C  J.  This  Is  an  original  pro- 
ceeding against  John  Jacob  Jewell,  an  at- 
torney and  counselor  at  law  of  the  courts  of 
Montana,  to  procure  his  disbarment.  Upon 
Issues  Joined  upon  the  complaint  by  the  an- 
swer of  the  accused,  John  McKenzle,  Esq., 
was  appointed  referee  to  take  the  testimony 
and  report  his  findings  and  reoomnienda> 
tlone.  His  report  and  recommendations 
heretofore  submitted  are  now  before  the 
court  tor  adoption  or  rejection.  The  mal- 
practice or  mlscfmduct  of  his  profession  of 
which  the  accused  stands  charged  consisted 
in  his  retention  of,  and  failure  to  account  for 
and  pay  over  to  J.  C  Hauck,  a  cUent,  and  the 
person  entitled  th«%to,  the  anm  of  92,74609 
from  April  7,  1918,  to  February  16,  19ia 
^e  referee  found  that  the  accused  bad  mls- 
apprf^riated  this  sum  as  diarged. 

At  the  hearing  in  ttUa  court  the  accused 
did  not  Qoeatiim  the  anrectneBs  of  the  flnd- 
ing  of  the  referee,  but  submitted  himself 
thereon  tox  jndgmttiL  Indeed)  a  reading 
of  the  testimony  we  find  that,  at  tlie  hear^ 
ing  before  the  referee,  the  accused  made  no 
evatfott  or  doilal  of  the  diarge.  bat  frankly 
admitted  his  dcHngnengy.  It  further  ap- 
pears tiiat,  tbou^  h<e  failed  to  rendt  to 
Haack  when  the  mon«y  can.e  Into  hl>  hands, 
be  at  no  time  omoealed  tiie  UxA  that  he  had 
c(Alected  It  When  called  tipon  by  Hancfc  to 
account  for  It,  he  stated  to  him  that  he  had 
misappropriated  it  and  (rffered  to  make  rep* 
aratitm.  He  thereupcm  made  rotation 
wbldi  Hau<^  deemed  entirely  aattsfiactory. 
It  taxtber  an^ara  ttiat  after  be  made  r^r- 
ation,  Hanck  cnq^lajyed  him  as  theretofore. 

It  la  not  necessary  to  eata  Into  a  discus- 
slon  of  the  facta.  We  may  remark,  however, 
that  we  are  inclined  to  believe  that,  thou|^ 
the  CMiduct  of  the  aocoaed  was  wholly  In- 
excusably the  drcnmstances  were  sncb  as 
to  lead  the  members  of  this  oonrt  to  beliere 
that  the  ends  of  Jnsttee  do  not  reqnlre  the 
extreme  penalty  of  pomanent  disbarment, 
but  that  they  will  be  served  If  the  accused  be 
suspended  from  his  offlce  for  a  definite  time. 
The  facts  disclosed  by  the  evldoice  as  a 
whole  iwesent  a  case  similar  In  many  d  it* 
aGpects  to  that  of  In  re  Burke,  6S  Mont  303, 
176  Pac.  421.  The  referee  recommends  this 
disposition  of  the  matter.  In  view  of  all  0ie 
circumstances,  we  think  we  may  adopt  his 
recommendation. 

It  is  therefore  ordered  that  John  Jacob 
Jewell  be  suspended  from  his  <^ce  as  at* 
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torney  and  coonaelor  at  law  for  tbe  period 
of  90  days  from  this  date.  At  tbe  expiration 
9t  fliat  time^  he  may  be  reinstated  as  attor- 
ns and  connselor  at  law  upon  paying  to 
tbe  clerk  of  this  court  the  costs  incurred 
herein,  and  presenting  to  this  coart  satia- 
factory  proof  of  his  good  moral  i^racter 
In  the  meantime. 


STATE  V.  DUCOLON.  (Nt.  481ft.) 

(Supreme  Court  of  Montana.  S«pt  26,  1921.) 

I.  Criminal  law  (3=>664(2)— iRoumdMit  u»M 
state  ts  pnvs  vMia  hcyoitf  raaMBiMa 

doubt. 

Where  iofonnation  for  receivhig  stolen 
property  charged  that  defendant  received  or 
earns  Into  poBsession  of  the  property  in  a 
certain  eoonty,  it  became  incnmbent  upon  the 
state  to  proTe  the  venne  as  thus  laid  by  eri- 
dence  wlddi  established  the  fsct  beyond  a 
reasonable  doubt 

2.  Crimisal  law  «aB>563.  564(3)— Vesse  aid 
esrpm  dslleltl  nay  fee  established  by  eir- 
oamstaRtlal  evMenos. 

In  prosecutions  for  recehrlng  stolen  prop- 
erty, tbe  venae  and  the  corpus  delicti  may 
he  established  by  circQmstantial  evidence,  bvt 
the  criminatory  circumstainces  proved  mnst 
be  consistent  with  each  other,  and  point  so 
clearly  to  tbe  guilt  of  the  accused  as  to  be 
inconsistent  with  any  other  rational  hypothe- 
sis. 

3.  Crinlsal  law  «ss>564(2)  —  Vsiue  nsst  1m 
•stablblMd  ksyoad  reasosabls  doubt. 

In  a  prosecution  for  receiving  stolen  prop- 
erty, the  fact  tiut  the  crime  was  committed  in 
county  where  alleged  mnst  be  established  be- 
yond a  reasonable  doubt,  and  a  conviction 
could  not  be  based  apon  evidence  which  was 
merely  stronger  in  support  of  contention  that 
property  was  received  in  the  county  charged 
thsn  that  It  was  received  In  another  county. 

Appeal  from  District  Court,  Ueagber  Oonn- 
Cy ;  E.  H.  Goodman,  Judge. 

ArUiur  Docol<ai  was  convicted  of  receiv- 
ing stolen  property,  and  appeals.  Reversed 
and  rananded. 

Matt  F.  Canning,  of  Butte,  for  appellant 
W.  D.  Bankin,  Atty.  Gen.,  and  L.  A.  Foot. 
Asst  Atty.  Gen.,  for  tbe  State. 

HOLLOWAY,  J.  The  defendant  was  con- 
victed of  tbe  crime  of  receiving  stolen  prop- 
erty knowing  the  same  to  have  been  stolen, 
and  appealed  from  tbe  Judgment  and  from 
an  order  denying  his  motion  for  a  new  trial. 

The  principal  cout^tlon  made  la  that  the 
evidence  is  InsufBctent  to  sustain  the  convlc- 
ti«L  In  1916,  Maggie  J.  Jmkbis  owned  the 
White  Cabin  ranch,  In  Meagher  county,  and 
owned  and  kept  on  the  ranch  some  76  bead  of 


cattle,  including  10  unbranded  yearilnga.  She 
employed  W.  D,  Brodock  to  feed  and  care  for 
these  cattle  from  early  in  January  to  about 
AprU  8,  1016.  Mr&  Jenkins  lived  with  ber 
husband  on  another  ranch  about  4  miles  dis- 
tant, and  when,  on  March  13,  abe  visited 
tbe  White  Cabin  ranch,  she  obaored  that 
ber  catUe  were  then  all  present  About  AprU 
8  Brodock  quit  the  emplc^ent  and  left  tbe 
ranch.  On  April  13,  whrai  Mrs.  Jenkins  again 
visited  ber  ranch,  she  dlscovoed  that  some 
20  of  her  cattle,  including  tbe  10  yearlings, 
w«e  missing.  Investigation  disclosed  that 
tbe  missing  cattle  had  been  driven  through 
a  gate  In  the  IndtHure  where  tbe  cattle  had 
been  confined,  and  taken  away.  The  tracks 
were  followed  to  the  ranch  of  the  defaidant, 
in  Meagher  connty,  where  the  surrounding 
circumstances  Indicated  that  the  cattle  bad 
been  branded.  The  tracks  were  fbea  flaw- 
ed to  the  H(de  in  the  Bock  ranch.  In  Cascade 
county,  where  tbese  10  yearlings,  each  bearing 
a  recent  brand,  were  found  on  April  19, 1916, 
by  the  sheriff  of  Meagher  county,  his  d^uty, 
and  John  W.  Jenkins,  the  husband  of  the 
prosecuting  witness.  Tbe  defendant  was 
there  vreeeat  also,  and.  in  response  to  an 
inquiry  by  tbe  sholft,  dalmed  that  he  own- 
ed tbe  10  yearlings  in  questicsi.  When  be 
'wtL»  thereafter  Immediately  arrested,  he  ap- 
parently became  confused  or  scared,  and  as- 
serted that  W.  D.  Brodock  was  Interested  In 
the  cattle  with  him.  When  confronted  by 
Jenkins,  who  up  to  that  time  bad-  remained 
in  the  bad^onnd,  defendant  disclaimed  any 
ownership  of  or  interest  whatever  In  these 
yearlings.  The  Hole  In  the  Bock  ranch  was 
owned  by  Oliver  Brodock,  but  was  then  un- 
der lease  to  W.  D.  Brodock,  bis  son.  So  far 
as  disclosed  by  the  record,  the  Ducolon  ranch 
was  unoccupied.  The  defendant  was  at  the 
Hole  In  the  Bode  ranch  under  some  tentative 
arrangement  with  W.  D.  Brodock  for  a  part- 
nership, but  which  did  not  materialise  as  the 
ranch  was  sold  by  Its  owner. 

[1]  The  forcing  is  a  fair  summary  of 
the  evidence  eo  far  as  It  relates  to  the  defend- 
ant's connection  with  the  cattle  In  qnesUou. 
W.  D.  Brodock  was  charged  with  stealing  the 
10  yearlings,  was  tried  and  convicted,  and 
tbe  Judgm^t  affirmed  by  this  court.  State 
V.  Brodock,  63  Mont  463,  164  Pac.  65&  The 
information  before  us  charges  that  this  de- 
fendant received  or  came  into  possession  of 
these  cattle  In  Meagher  county,  and  It  be- 
came incumbent  upon  tbe  state  to  prove  the 
venue,  as  thus  laid,  by  evidence  which  es- 
tablished the  fact  beyond  a  reasonable  doubt 
(State  v.  Keeland,  39  Mont  606,  104  Pac. 
513),  for  the  rule  Is  setUed  tiiat,  whea  prop- 
erty is  received  with  knowledge  that  It  has 
been  stolen,  and  with  the  criminal  Intent  de- 
fined by  tbe  statute,  the  crime  is  complete 
and  the  venue  fixed  (State  v.  Pray,  30  Nev. 
206,  94  Pac.  218). 
[2]  There  is  not  any  direct  evidence  that 
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defendant  received  or  came  Into  possession 
of  the  cattle  In  Meagher  county,  or  that  he 
was  in  Meagher  county  at  any  time  after 
March  13,  whoi  the  cattle  were  present  at 
the  White  Cabin  ranch,  until  April  19,  when 
he  was  returned  there  by  the  sheriff  under 
arrest.  It  Is  true  that  In  cases  of  this  char- 
acter the  venue,  and  as  well  the  corpus  delic- 
ti, may  be  estahUshed  by  drcumatantlal  evi- 
dence, but  the  rule  is  settled  in  this  Juris- 
dlctlon  that— 

''Where  a  conTietlon  It  sought  upon  drcoa* 
atantlal  evidence,  Om  crii^natory  dxcom- 
stances  proved  must  be  consistent  with  each 
other,  and  point  so  dearly  to  the  gnOt  of  the 
accused  as  to  be  inconsistent  with  any  other 
rational  hypotheais."  State  t.  Woods,  64 
Mont  193,  169  Pac  89. 

Whatever  else  may  be  said  of  the  evidence 
before  na.  It  falla  to  measure  xxjf  to  this  stand- 
ard. 

[S]  In  bis  loieC,  the  Attorn^  Qtauxal  sog- 
gesta  that  tbo  erldoice  Is  strcmger  in  sup- 
port of  the  contraitloD  that  defendant  kc^t- 
ed  the  cattle  In  Meai^er  oonntr  than  that  he 
received  them  In  Cascade  county.  If  this 
much  be  granted  tm  the  sake  of  argument,  it 
does  not  aid  tba  states  casei  The  fact  that 
the  crime  was  committed  in  Meagher  county 
must  be  established  beyond  a  reasonable 
doabt;  Out  is,  by  evidence  which  exdndes 
the  idea  that  it  was  committed  In  Cascade 
county.  The  doctrine  of  bare  preponderance 
of  evidence  has  no  place  In  die  practiee  of 
criminal  cases. 

The  other  questions  raised  need  not  be  con- 
iddered,  for,  in  the  absence  of  evidence  ee- 
tahlishing  the  venue  as  laid  In  the  Informa- 
tltm,  tlie  trial  court  was  without  Joriadlc* 
tton  to  render  tbis  Jndgmrait. 

The  Judgment  and  order  are  levenei,  and 
tlw  cause  is  remanded  to  the  district  court 
ot  Meagher  county  for  a  new  trial. 

Reversed  and  remanded. 

BBAMTLT.  a  J.,  and  BBXNOLDS  and 
OOOPEB,  3J^  concnr. 

QALE^,  J.,  being  absent,  takes  no  part  in 
the  foregoing  decision. 


MAJORS  V.  LEWIS  AND  CLARK  COUNTY 
et  al.  (No.  4433.) 

(Supreme  Court  of  Montana.  Oct.  8»  1921.) 

I.  Prises*  ^18(1)— CsBBly  sstlHsd  osly  to 
fssds  for  "support"  asd  "ssbslstsaos"  of 
fsdsrsi  priioaers,  sot  for  u|ikeap  of  JalU 

Under  Rev.  St  U.  S.  S  5547  (U.  S.  Comp. 
St.  H  105^),  reqoiring  the  Attorney  General 
to  contract  with  the  authoritiea  having  control 
of  prisoners  in  county  jails  for  the  imprieon- 
ment,  "subsistence,"  and  proper  employment 


of  federal  prisoners  committed  thereto,  and 
FoL  Code  1895,  |  3026  (Rev.  Codes,  |  9763). 
requiring  the  sherilf  to  receive  and  keep  in  tlie 
county  Jail  any  prisoners  committed  thereto 
by  federal  authorities,  "provision  being  made 
by  the  United  States"  for  their  "sapport"  the 
federal  government  la  obligated  to  pay  only  for 
their  "snpport"  or  "subsistence,''  wUeh  are 
synonymous  terms,  the  state,  by  enacting  audi 
law,  having  abandoned  Its  dalm,  under  tbe 
territorial  act  of  1872  (Comp.  St  1887,  div. 
5,  I  1275),  to  $10  per  month  for  the  ose  and 
upkeep  of  the  JaQ  so  that  the  eoooty,  as  a 
pcditiad  subdivision  of  the  state,  subject  to 
legislative  sapervision  and  control,  is  bound 
by  the  statute  to  famish  its  Jail  without  com- 
pensation for  the  accommodation  of  the  gen- 
eral government 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sup- 
port] 

2.  Prisons  «=>I7,  18(4)  —  Sheriff  entitled  to 
all  moneys  received  from  United  States  for 
support  of  federal  prisoners  Is  county  Jail. 

Under  Rev.  St.  U.  S.  |  6539  (XT.  S.  Comp. 
St  I  10523),  placing  federal  prisoners  in  conn- 
ty  jails  onder  the  ezdosive  ctmtrol  of  the  of- 
ficers in  charge  pnrsnant  to  state  law  (Rev. 
Codes,  IS  3010,  9759.  and  section  97M),  the 
sheriff  is  tiie  party  with  whom  the  United 
States  Attorney  Qeneral  shoold  contract,  un- 
der Bev.  St  U.  8.  I  5647  (U.  8.  Comp.  St. 
I  10548),  for  siri)slstence  of  prisoners,  so 
timt  under  a  contract  therefor  with  the  Unit- 
ed States,  all  the  funds  received  inured  to 
the  benefit  of  the  sheriff,  though  the  contract 
was  made  in  the  name  of  the  county;  Rev. 
Codes.  I  31S8,  provi^Ung  a  fee  of  60  cents  per 
day,  relating  only  to  the  "board"  of  prisoners 
confined  by  state  aathority,  and  not  to  "sop- 
port"  or  "subsistence"  of  federal  prisoners 
wHhln  Bev.  Codes,  |  9763,  and  Bev.  St.  U.  S. 
I  6S47. 

Appeal  from  District  Oonrt,  Lewis  and 

Clark  County. 

Action  by  Edward  J.  Majors  against  the 
County  of  Lenis  and  Clark  and  another. 
Judgment  for  defendants,  and  plalntill  ap- 
peals. Reversed  and  rananded. 

Mclntlre  A  Murphy,  of  Helena,  for  ai^el- 
lant 

Ll  a.  Foot,  Asst  Atty.  Gen.,  for  reqMmd- 

HOI/LOWAT,  3,  This  actlcm  was  brought 
to  recow  money  allied  to  have  beoi  re- 
ceived by  flie  defMidant  to  tbe  plaintiff's 

use. 

The  complaint  sets  forth  that  from  Janu- 
ary, 1917,  to  January,  1919,  plaintiff  was 
sheriff  of  Lewis  and  Clark  county;  that 
during  his  term  there  were  confined  In  the 
Lewis  and  Clark  county  Jatl  a  large  number 
of  persons  committed  thereto  by  Judgments 
or  orders  of  the  federal  authorities  tar  this 
district;  the  total  number  of  days  during 
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which  nidi  persons  were  so  confined  amount- 
ed to  that  by  agreement  the  United 
States  paid  for  the  subsistence  of  sach  per- 
sons 76  cents  per  day,  amountlns  to  $5^- 
914.50;  that  this  amonnt  was  recetved  1^ 
the  defendant  eonn^  and  vas  the  reason- 
able compensation  fbr  the  serrlces  rendered 
and  the  actual  unoont  expended  by  plaintiff 
therefor;  that  the  connty  has  paid  to  idaln- 
tiff  only  «8,M2,  or  at  the  rate  of  60  cents 
per  day  per  person  so  confined,  and  has 
retained  the  balaneek  the  egolTalent  of  SS 
cents  ptx  day,  and  has  refused  to  pay  the 
same  ot  any  part  thereof  to  plaintiff.  The 
prayer  Is  for  $1,97L90.  A  general  demnrrer 
was  sustained  to  this  complaint,  Judgment 
entered  dismissing  the  action,  and  plaintiff 
aroealed. 

The  trial  court  proceeded  upon  the  theory 
— vindicated  In  a  memevandom  optnl<m— that, 
■Ince  the  statutes  of  this  state  then  In  force 
limited  the  compensation  of  the  sheriff  for 
board  of  prisoners  to  60  cents  per  day  per 
prisoner,  plaintiff  could  not  recow  more 
than  tiuit  amonnt 

Tbm  me  question  presented  for  determlna- 
tltm  is:  To  whom  does  the  money  paid  by 
the  United  States  for  the  snbststence  of  fed- 
eral prisoners  bcOmg?  It  Is  beyond  contro- 
•nny  that  the  United  States  cannot  conqpel 
any  state  or  terltory  to  care  for  federal 
prisoners,  and  that  Uie  consent  of  13ie  state 
or  territory,  as  the  case  may  bc^  to  do  so 
tor  the  accommodation  of  the  federal  goTern- 
ment,  is  necessary.  By  Joint  reetdutlon  of 
the  first  Congress,  September  23.  1780  (1 
Stat  96),  the  several  states  •vere  requested 
to  c<msent  to  the  use  of  their  common  Jails 
for  the  detention  of  federal  prisoners  and 
to  require  thelt  propw  officers  to  receire^ 
support,  and  safely  keep  snch  prisoners  untU 
discharged  In  due  course  of  law,  the  United 
States  to  pay  for  the  sopixat  of  such  pris- 
oners and  also  pay  00  cents  per  montli  for 
each  prisoner  so  confined  therein  tor  the  use 
and  upkeep  of  every  such  jail  so  used. 

So  far  as  our  Information  goes,  every  state 
has  acceded  to  the  request  expressed  In  the 
Joint  resolution  above  to  the  extent  that 
federal  prisoners  may  be  c(mfln^  and  cared 
for  In  local  Jails.  By  an  act  approved  Janu- 
ary 12,  1872  (Comp.  Stat  div.  S,  1 1275).  the 
terrlUKT  of  Montana  expressed  Its  consmt, 
but  undertook  to  define  the  terms  upon  which 
the  privilege  mig^t  be  exerdsed.  via.  that 
the  United  States  should  pay  for  the  sup- 
port of  such  prisoners  and  the  legal  fees 
ot  the  jaOan,  and  also  $10  per  month  to  the 
county  whose  Jail  was  so  naed,  for  the  use 
and  upkeep  ot  the  JaU. 

[1]  Whatever  may  be  said  of  the  laglala- 
tlve  policy  expressed  In  these  early  sutntes, 
tile  attm^  by  either  die  federal  government 
or  the  territorial  Legislature  to  prenolbe 
qpedflc  Gompenaatlon  for  the  use  ot  tocal 


Jails  was  abandoned.  Section  6547,  U.  S. 
Bevised  Statutes  (U.  S.  Comp.  St  i  10548), 
provides: 

'^Tht  Attorney  Oensral  shall  contract  with 
the  managers  or  proper  aDthorities  having 
control  of  sadi  prisoners,  for  the  imprison- 
ment, subsistenea  and  proper  employment  of 
them." 

Section  8026.  Political  Code  1886,  pro- 
vided: 

fnie  sheriff  must  receive,  and  keep  in  the 
county  jail,  any  prisoner  committed  thereto  by 
process  or  order  Ismed  under  the  authority 
of  tlie  United  States,  until  he  is  discharged 
according  to  law,  as  if  he  had  been  committed 
under  process  issued  under  the  authority  of 
this  state;  provision  being  made  bj  the  Unit- 
ed States  for  the  support  of  such  prisoner." 

The  provlsitms  of  section  S026  have  been 
In  effect  continuoasly  since  their  enactment 
and  are  now  found  in  section  9763,  Bevised 
Codes. 

This  state  ml^t  have  recused  to  permit 
its  Jails  to  be  used  for  the  incarceration  of 
federal  prisoners  unless  compensation  was 
made  therefor,  but  It  s&w  lit  as  It  had  the 
ri^t  to  do,  to  relinquish'  the  claim  asserted 
In  the  territorial  statute  above,  and  to  limit 
Its  demand  to  the  sin^e  item  included  In 
section  076%  viz.  provision  for  the  su^Kirt 
of  such  prisoners,  and  idnce  Lewis  and  Olark 
county  Is  but  a  political  subdivision  of  the 
state  and  subject  to  legislative  supervision 
and  control  (Hersey  v.  Nellson.  47  Mont  132, 
131  Fac.  30,  Ann.  Caa  lftl4C,  003),  it  is  bound 
by  the  statute,  and  cannot  complain  that  It 
Is  required  to  furnish  the  use  of  Its  Jail, 
vrithout  oompensatiMi,  for  the  aooommoda- 
tion  of  the  general  government 

[2]  It  is  perfectly  apparent  from  this  brief 
history  that  the  term  "support"  is  employed 
in  section  8763  as  synonymous  with  the  term 
"subsistence"  employed  in  section  5647,  U. 
S.  Bevised  Statuties.  Indeed,  the  two  terms 
are  synonymous  according  to  all  standard 
reference  works.  Neither  argument  nor  au- 
thorities can  forti^  the  conclusion  which 
Is  compelled,  that  It  was  the  Intention  ot  tiie 
United  States  and  this  state  that,  by  con- 
tract the  former  should  pay  for  the  support 
or  subsistence  only  of  federal  prisoners  con- 
fined In  a  county  Jail.  The  statute  (section 
5547)  above  requires  that  such  contract  shall 
be  made  by  tlie  Atbvn^  Graeial  tor  the 
United  States,  on  the  one  part  ^tb  ttie 
person  or  body  having  the  management  and 
control  of  sndi  prisoners,  on  the  other.  By 
this  process  of  elimination  the  controversy 
before  ns  is  reduced  to  an  answer  to  the  in- 
Qulry: 

To  whcnn  Is  reference  made  In  the  phrase 
"the  managers  or  proper  authorities  having 
control  of  such  prlsonu^l  It  cannot  be  con- 
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traded  that  tbere  Is  any  sabtle  meaning  con- 
cealed in  the  language  employed.  Tbe  terms 
are  In  common  use  and  generally  understood, 
Imt  any  poealble  controrersy  orer  the  con- 
stroction  of  the  phase  Is  obTlated  by  ex- 
press I^telative  declaration.  Section  66S9, 
U.  S.  Revised  Statutes  (U.  EL  Cmnp.  St  t 
10523),  provides  that,  whenever  any  federal 
prisoner  Is  confined  In  a  county  Jail,  he  shall 
be  under  the  exclustve  control  of  the  ofilc^ 
having  Charge  of  such  Jail  pursuant  to  the 
law  of  the  state  in  whldi  the  Jail  Is  situated. 
Section  3010,  Revised  Codes,  Imposes  upon 
the  sheriff  the  duty  to  "take  charge  of  and 
ke^  the  coun^  Jail  and  the  prisoners  there- 
in." Secthm  9759.  Revised  Codes,  provides 
that  "tbe  common  Jails  In  tlie  several  coun- 
ties of  this  state  are  kept  by  the  sheriffs  of 
the  counties  In  which  they  are  respectively 
situated,"  eta  Section  9764,  Revised  Codes, 
provides  that  a  sheriff  to  whose  custody  a 
federal  prisoner  is  committed  is  answerable 
for  his  safe-keeping  in  the  courts  of  tbe 
QDlted  States,  according  to  the  laws  thereof. 
Under  tike  statutory  provisions,  this  court 
declared  that  the  sberiff  has  the  custody  of 
the  Jail  of  his  county  and  the  prisoners 
therein.  He  is  to  keep  the  prisoners,  and  he 
is  'Personally  liable'  for  their  escai>e  'ff  It 
occurs.  Lloyd  v.  'Board  of  Commisslimers, 
IS  Mont  433,  39  Pac.  467. 

From  these  consideratlonB  It  follows  as  of 
course  that  the  sheriff  is  the  proper  party 
with  whom  the  contract  Is  to  l>e  made  for 
the  Bobsistence  of  persons  committed  to  the 
Jail  by  federal  authority,  and  this  Is  tbe 
conclusion  reacbed  by  tbe  courts  which  have 
been  called  upon  to  construe  statutes  similar 
to  our  own.  In  re  Kays  (D.  C.)  3C  Fed.  288 ; 
Avery  v.  Pima  County,  7  Ariz.  26,  flO  Pac. 
702.  It  is  altogether  immaterial  that  In  this 
Instance  tbe  contract  was  made  in  tbe  name 
of  Lewis  and  Clark  comity.  It  inured  to  the 
benefit  of  the  plaintiff.  The  funds  received 
from  tbe  United  States  were  not  in  any 
sense  public  funds  and  bad  no  place  in  tbe 
county  treasury.  They  were  received  to  tbe 
use  of  the  plaintiff,  to  whom  tbey  belonged 
under  the  contract  and  upon  whom  tbe 
burden  was  imposed  to  provide  subsistence 
for  the  person  so  Incarcerated. 

The  trial  court  felt  Into  error  In  assuming 
that  section  3138,  Revised  Codes,  relates  to 
the  auK>ort  of  persons  confined  in  a  county 
Jail  by  the  federal  authority.  That  section 
has  to  do  only  with  the  board  of  such  pris- 
oners as  are  conSned  by  state  autliority.  No 
one  could  contend  seriously  that  the  term 
"board"  used  tbereln  means  tbe  same  as  the 
term  "support,"  employed  in  section  9763, 
Revised  Codes,  or  the  term  "subsistence," 
used  In  section  C547,  U.  S.  Revised  Statutes. 

The  complaint  states  a  cause  of  action,  and 
the  court  erred  In  sustaining  the  demurrer. 

The  Judgment  Is  reversed,  and  the  cause 


remanded  for  farther  proceedings  not  in- 
consistent with  the  views  herein  expressed. 
Reversed  and  remanded. 

BRAITTLT.  0.  X,  and  COOPER,  REt- 
NOLDS,  and  OALEN,  JJ.,  concur. 


STATE  V.  MolLWAIN.    (No.  4831.) 

(Supreme  Court  of  Montana.    Oct.  8,  192L) 

Criminal  law  159(4)— Coavletlos  of  raps 
bated  spon  InprobaMe  story  rsverae^  aad 
case  dlssilsted. 

A  conviction  of  rape  win  be  reversed  and 
prosecotioD  dismissed  ^ere  the  testimony  «t 
the  prosecutrix  was  so  whtdly  unworthy  of 
credit  that  it  ougbt  not  to  b«  accepted  as  tme 
by  any  reasonable  person. 

Reynolds,  J.,  dissenting  In  part. 

Appeal  from  District  Oourt,  Blaine  Coun- 
ty; Frank  E.  Careiton,  Judge. 

Robert  James  Mcllwain  was  convicted  of 
rape,  and  appeals.  Reversed  and  remanded, 
with  directi<nL9  to  dismiss. 

David  J.  Ryan  and  Freeman  A  Theleu,. 
all  of  Great  I>^alls,  for  appellant 

W.  D.  Rankin.  Atty.  Qea.,  and  U  A.  FooC 
Aasb  Atty.  Geo.,  for  the  State. 

BRANTLT,  a  J.  The  defudant  was  con- 
victed of  the  crime  of  rape  committed  vpon 
a  girl  vaAer  tb»  age  ot  18  years.  He  has 
appealed  from'an  order  denying  his  motion 
for  a  new  trlaL  He  idles  for  revosal  np- 
<m  several  assignmanta  vC  error;  the  princl' 
pal  one  bdng  that  tlie  verdict  is  contrary  to 
the  evidence.  As  we  have  concluded  that 
tile  court  erred  In  overruling  the  motion  mi 
this  ground,  it  wlU  not  be  necessary  tea  ns 
to  consider  any  of  the  othw  assignments. 

We  shall  not  set  oat  the  details  of  the 
story  told  by  tbe  prosecutrix,  because  they 
are  so  revolting  and  disgusting  that  they 
would  serve  only  to  offrad  the  senslbiUtles 
of  the  Intelligent  reader.  It  will  be  suffi- 
cient to  say  that  taken  as  a  whole,  the  atcrj 
is,  In  onr  opinion,  so  wholly  unworthy  of 
credit  that  standing  alone,  It  ought  not  to 
be  accepted  as  true  by  any  reasonable  person. 

Besides  the  testimony  of  other  witnesses 
tending  to  impeach  tbe  prosecutrix  and  to 
show  that  tbe  defendant  could  not  have  com- 
mitted the  act  chained,  because  there  was 
no  opportunity  for  him  to  do  so.  Dr.  O'Mal- 
ley,  called  in  as  a  medical  expert,  who  had 
made  physical  examination  of  the  prosecu- 
trix within  48  hours  after  the  time  .when  the 
act  was  alleged  to  have  been  committed,  ex- 
pressed the  opinion  that.  In  the  light  of 
what  he  observed  at  the  time  he  made  bis 
examination,  her  story  as  to  what  occurred 
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was  Impoaslble  nnder  any  circa  ma  tan  col 
What  was  said  by  tbls  court  in  State  t. 
McMUlazi,  20  Mont  407,  61  Pac.  827.  a  case 
of  tbe  character  similar  to  thts.  is  In  pt^t 
and  la  entirely  ai^cable  to  tbls  case: 

"It  Is  the  well-settled  general  rtile  of  law,  es- 
pcdally  in  this  jnrisdictioQ,  that  a  Terdict  will 
not  be  disturbed  when  there  ia  simply  a  conflict 
in  the  o^denco,  where  there  la  erldoice  snlfi- 
dent  to  anpport  the  verdict.  But  thia  record 
does  not  preaent  aimidy  a  conflict  In  the  evi- 
dence. It  Is  insisted  ttxat  the  uncorroborated 
evidence  of  the  prosecutrix,  upon  which  tbe  con- 
viction was  had,  is  so  unreasonable,  onsatis- 
factoiy,  and  contradictory  as  to  unavoidably 
leave  in  the  mind  of  any  impartial  person  a 
reasonable  doobt,  when  considered  from  a  legal 
stsodpoint. 

"When  the  testimony  la  flstly  snd  poidtively 
contradicted,  there  may  be  said  to  be  a  conflict 
in  the  evidence.  Bat  when  the  testimony  is 
not  only  flatly  contradicted,  but  appears  to  be 
unnatural,  improl>able,  and  unreasonable  as  to 
render  belief  impossible,  It  is  more  than  a 
simple  conflict,  and  must  necessarily  leave  In 
the  mind  of  an  Impartial,  deliberate,  and  intel- 
Ugoit  person  a  reaaonable  doubt, 

"Tiewisf  evidence  from  a  legal  standpoint, 
we  are  of  tbe  opinion  that  we  have  Just  this 
kind  of  a  ease  presented      this  ajfjfiai." 

We  are  therefore  of  the  opinion  that  not 
only  should  tbe  order  be  reversed,  but  that 
tbe  cause  should  be  remanded  to  the  lower 
court,  with  directions  to  4*'"»*»ff  it  and  dis- 
charge the  defendant 

It  is  BO  wdered. 

COOPEB  and  OALEN,  33.,  concnr. 

HOLLOWAT.  J.  The  Story  told  by  tbe 
pzosecuttng  witness  is  w  inherently  Impiob- 
aUe  that  it  la  unwortl^r  of  credenoei  For 
this  reaatm  alone  I  coocnr  in  tbe  revezaal  of 
the  order. 

BEYNOLDB,  J.  I  cmcar  In  the  reversal 
of  fhe  order,  bat  think  ttie  case  ihould  be 
sent  back  for  a  new  trial  by  reason  ot  prej- 
udicial error  In  the  axclusioa  oC  evidence. 
X  cannot  eoneur  in  tbe  nujoxlty  opinion  to 
tbe  tttwA  that  tbe  story  of  the  complain- 
ing witness  Is  so  unnatural  and  ImintAahle 
that  tbefe  was  nothing  substantial  to  be  pass* 
ed  upon  by  the  Jury.  I  am  saUsfled  that  (me 
feature  of  ber  narrative  as  to  what  to(ric 
place  cannot  be  believed;  but  the  undisputed 
facts  show  corroboration  of  her  statements 
by  a  general  laxity  of  c(mdact  on  fhe  part  of 
all  oonconed  and  by  ttie  fact  that  die  vraa 
the  only  one  of  the  party  of  six  who  r^ster- 
ed  for  a  ro(mi  In  tbe  hotd  on  the  night  in 
question,  while  ber  evidence  cihowed  o^wr- 
tunlty  for  title  commission  of  the  criminal 
act  and,  in  genend,  was  a  reasonable  and 
consistent  statement)  ot  alleged  eventa.  It 
la  not  witiiin  the  province  ta  tbSs  court  to 
hcHA  tiiat  no  substantial  fimndatlon  exists 
for  Uie  verdict,  unless  ber  story  is  so  in- 
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herently  InqnrobaU^  or  is  so  nulllfled  by  con- 
tradictions, that  no  fair-minded  person  can 
believe  its  substance.  Dven  tboi«b  slie  was 
guilty  of  falsehood  in  a  part  of  ha  testi- 
mony* It  does  not  necessarily  follow  that  the 
crime  was  not  committed,  or  that  she,  as 
a  matter  ot  law,  ought  to  be  held  unworthy 
of  credit  These  are  queetloaa  for  tbe  Jury. 
State  V.  GalmoB.  S3  Moat  118,  102  Pac.  S9& 
In  my  optniou,  the  pturtloD  of  her  story 
which  the  members  of  this  court  conceive  to 
be  unquestitmably  false  mi^t  be  accepted  by 
the  jury  as  falser  and  stiU,  from  other  sub- 
stantial evidence  left  in  tbe  reood,  tbe  Jury, 
In  Jndgliv  of  ba  credibility,  might  w^  have 
found  that  tbe  osoential  elanoitB  o<  tbe 
crime  were  established. 


SHAFFROTHV.  THE  TRIBUNE.  (Nsw444a.) 

(Supreme  Gonrt  ot  Montsns.   Oct  3,  1921.) 

LIbsl  and  slaader  «ss>l9,  21— Wards  la  Hbeloas 
article  aust  be  assoeptlble  ef  bat  ess  nsaa- 
lag. 

Words  used  in  an  alleged  Ubelons  article 
must  be  soaceptible  of  bnt  one  meaoing  to  con- 
atitttte  libel  per  se,  and  the  libeloas  matter 
may  not  be  segregated  from  other  parts  and 
construed  alone,  and  F.  S.  could  not  recover 
from  a  newspaper  for  publishing  an  item  that 
O.  8.  had  pleaded  gnilty  to  grand  larceny  and 
was  awaiting  sentence,  by  reasm  of  the  &et 
that  the  name  of  T.  S.  wna  used  in  the  headfaig. 

Commissioners'  Opinion. 
Aiveal  from  District  Oourt  Oascade  Coun- 
ty; H.  H.  Swing,  Judge. 

Acttmi  by  Fred  ShafFroth  agataist  Tta  Tri- 
bune. Judgment  fOr  defendant,  and  i^ain- 
tI£F  appeals.  Afllrmed. 

H.  A.  Smith,  of  GrMt  Falls,  for  appelant. 
BYeeman  &  Tbelen  and  Norrls  A  Huid,  all 
of  Great  Falls,  for  respondent 

JACKSON,  a  Sbaflkofb  sued  The 

Tribune,  a  Great  Falls  newspaper,  for  Ubel, 
allying  the  libelous  matter  to  be  as  follows : 

*^e  Pleads  Guilty  to  Grand  Larony 

Tred  Shaffroth  Admits  Theft  ot  Piece  of  Ma- 
chinery from  Great  Northern. 

*'Qeorge  Shaffroth  ia  now  aw^ting  sentence 
for  grsnd  larceny,  to  which  charge  he  yester- 
day entered  a  plea  of  guil^  in  the  district  court 
before  Judge  H.  H.  Swing.  Shaffroth  waa  ar- 
raigned upon  an  information  which  charged 
him  with  tbe  theft  on  Nov.  10  of  an  Avery  trac- 
tor magneto,  valued  at  $90,  the  property  of  the 
Avery  Company,  which  was  taken  from  the 
possession  of  the  Great  Northern  Bailway.  He 
appeared  without  counsel  and  waiving  all  his 
rights  to  time  he  entered  a  plea  of  guilty  and 
was  remanded  to  the  custody  of  the  aherlff  to 
be  brought  up  later  for  sentence." 


»rar  otlisr  easss  sm  sams  tople  and  KET-NUHBSR  la  all  Key-NumlMred  Digests  and  ladssss 

Digitized  by  Google 


£72 


201  PAOIFIO 


BBPOBTSB 


(Mont 


To  the  amended  complaint  the  trial  oonrt 
snstalned  a  genial  demnrrar,  and  aome  time 
thereafter  rendered  Judgment  for  the  defend- 
ant,  plaintiff  standing  on  the  amended  com- 
plaints From  the  judgment  plalntifl  appeals. 
ISie  error  predicated  will  be  dlapoaad  oC  In 
an  analyaia  of  the  complaint. 

Beading  the  artlde  alleged  to  be  llbtfoua, 
and  rlewlng  It  In  the  light  moat  fiiTorable 
to  plaintUTa  contmtlon,  produce  bat  mental 
otmfaslon  aa  to  the  name  of  the  accused. 
Taking  the  wtire  statwnent  "aa  a  atnnger 
might  look  at  It  without  the  aid  of  the  knowl- 
edge poesesaed  by  the  partlea  concerned" 
can  leare  no  doubt  bnt  that  tbe  accused  who 
admitted  the  theft  la  Oeorge  Shaffimth,  and 
not  Fred. 

It  la  irell-settled  law  that  the  words  used 
in  the  alleged  Ubelona  articte  must  be  sus- 
ceptible of  but  one  meaning  to  constitute 
libel  pv  se,  and  that  the  libdous  matter 
may  not  be  segregated  from  other  parts  and 
construed  alone.  Paxtcm  t.  Woodward,  SI 
Mont  195,  78  Fac.  215.  107  Am.  St  Rep. 
41<^  3  Ann.  Caa.  540 ;  Brown  t.  Indqpendnt 
Pub.  Ca,  48  Mont  874, 138  Pax.  S6& 

The  latter  case  Is  determinatiTe  of  the 
question  InrolTed  here.  The  complaint  doea 
not  state  ■  facta  aofflcient  to  coostltnte  a 
cause  of  action. 

For  the  reasons  herein  contained,  we  rec- 
ommend that  the  Judgment  appealed  from 
be  affirmed. 

POOBMAN.  a  a.  and  SFSNOIiB,  a  OOD- 
cnr. 

FEB  OtTRIAM.  For  the  reaBODs  given  In 
the  foregoing  opinltm,  the  Judgment  appealed 
from  la  affirmed. 


STATE  V.   RIQGS.     (No.  4639.) 
(Supreme  Court  of  Montana.   Oct  10,  1921.) 

1.  Homicide  «s»228( I )— Rule  as  ta  proof  af 
corpus  delletl  states. 

Under  Rev.  Codes.  |  8298,  forbidding  con- 
viction of  murder  or  manalaaghter  nsleBs  the 
death  and  the  fact  of  the  killing  by  defendant 
as  alleged  are  established  as  independent  acts, 
the  former  hf  direct  proof  and  the  latter  be- 
jond  reasonable  doubt  proof  of  the  corpus  de- 
licti tnToivea  establishment  the  fact  that  a 
murder  has  been  committed,  bnt  it  proves  nei- 
ther the  identity  of  the  person  alleged  to  have 
been  UUed,  nor  the  killing  by  the  person  ac- 
cused. 

2.  Homlelde  «=3236(l)— Crimlaal  ageaoy  aiust 
fee  establlstasd. 

To  sostaln  conviction  of  murder,  proof  of 
criminal  agency  is  as  indispensable  as  proof  of 
death,  and  whsre  it  is  shown  by  the  evidence 
on  one  side  that  death  may  bare  been  acciden- 
tslf  or  may  have  been  the  result  of  natural 


cavses.  or  doe  to  siddde,  and  on  tJia  other  side 
that  it  was  throai^  crimfatal  agencTi  a  oonvie- 
tiim  cannot  be  sustained. 

8.  HoMloMo  «5>236(l)-«vMoBaa  boM  iasafl- 
eleat  to  ahow  eaase  of  iaatli. 

Erldeoce  held  insufflcfeat  to  sustain  a  con- 
viction of  murder,  in  that  it  did  not  show  the 
criminal  agency  involved,  or  the  manner  in 
which  the  death  of  deceased  was  aeeompliahcd. 

4  CriMlaal  law  «»308-^  attribatable  la 
erlailBal  or  laaooeat  oaase  preaaBOd  laaa. 
oeat 

Where  an  act  may  be  attributed  to  a  eiind- 
nsl  or  an  innocent  cause,  it  win  bs  attributed 
to  the  Innocent  cause. 

5.  CriBlaal  law  «s&552(l)-J"Dlraot  •vldaaosT' 
aad  '^raasistantlal  tvideaoe"  dtsttBialsbed. 

In  "direct  svidence,**  witnesses  testify  di- 
rectly of  their  own  knowledge  of  the  main  fact 
or  facts  to  be  proven,  wh0e  "drenmstantial  evi- 
dence" is  the  proof  of  certain  facts  and  cir- 
cumstances In  a  given  case  from  which  the  Jury 
may  infer  other  connecting  facts  which  osaaUy 
and  ressonably  follow  according  to  tiie  common 
experiences  of  mankind. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Circum- 
stantiaj  Evidence;  Direct  Evidence.] 

0.  Critnlaal  law  ^>552(Z)  —  Qaaatsai  of  olr- 
eamstantlal  evldeacs  stated. 

Where  conviction  Is  sought  on  circumstan- 
tial evidence,  the  criminatory  circumstances 
must  be  consistent  with  each  other,  and  point 
so  dear^  to  the  guilt  of  aecosed  as  to  be  fn«m- 
sistent  with  any  other  rational  hrpothesis. 


7.  Criminal  law  «=»l  159(2)— Appallata  eoarl 
limited  In  reviewing  evideaoe. 

The  Supreme  Court  Is  limited  on  its  re- 
view of  evidence  to  the  examination  of  the  rec- 
ord to  determine  whether  there  Is  any  substan- 
tial evidence  to  justify  the  verdBct 
Brantly,  0. 1.,  and  Beynolds,  J.,  dissenting.  ■ 

Appeal  from  District  Court  Yellowstone 

County ;  Charles  A.  Toytor,  Judge. 

Geivge  T.  Biggs  waa  ccmvlcted  of  mnrder 
in  the  first  degree^  and  appeala.  Beversed 
and  remanded,  with  order  to  dlamlaa. 

H.  C.  Crippen,  and  Nichola  ft  Waon,  all 
of  Billings,  for  appellant 
U  A.  Foot»  Asst  Atty.  Gen.,  for  the  StatSb 

GALEN,  J.  On  the  nigbt  of  March  22, 
1918,  Matie  Biggs,  wife  of  the  defendant 
was  found  dead  on  the  kitchen  flow  of  her 
home.  Resulting  therefrom,  the  defendant 
was  charged  by  Information  filed  In  Yellow- 
stone county  with  the  crime  of  murder  In 
the  first  degree.  This  is  the  second  time  this 
case  has  been  considered  by  this  court  on 
appeaL  On  the  first  appeal,  whldi  was  tak- 
en from  a  Judgment  Imposing  the  death  i>en- 
alty,  and  from  an  order  denying  motion  for 
a  new  trial,  the  cause  was  by  controlling 
opinioD  remanded  for  new  trial,  because  of  In- 
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Biifficiemc7  of  the  eTldenc&  State  t.  Biggs,  56 
Mont  893,  186  Pac.  166.  From  a  perusal  of 
the  fttcts  recited  In  tbe  former  decision,  it 
would  appear  tliat  tbe  evidence  addnced  on 
the  second  trial  was  not  materially  different 
from  the  first.  The  second  trial  resulted  In  a 
verdict  of  guilty  of  murder  In  the  flrst  degree, 
wherein  defendant's  punishment  was  fixed  at 
life  Imprisonment  The  case  Is  now  before 
us  as  a  r^ult  of  the  second  trial  and  the 
TCTdict  and  Judgm^t  rendered  and  entered 
therein,  the  appeal  being  from  the  Judgment 
and  order  denying  defendant's  motion  for  a 
new  trial 

Ten  errors  are  spedfled  as  reason  for  re- 
versal, but  In  our  view  only  one  Is  necessary 
for  consideration  In  order  to  make  com- 
plete and  satisfactory  dispwitlon  of  the  ap- 
peal, namely:  Is  the  evidence  sufficient  to 
sustain  the  verdict  and  Judgment? 

It  appears  tliat  the  defendant  and  his  wife 
Intermartied  at  BlUIngs,  Montana,  In  lOOl, 
the  wife  at  that  time  having  an  infant  child, 
a  girl,  named  Opal.  Nine  children  were  born 
of  the  marriage,  seven  of  whcmi  were  living 
at  the  time  of  tbe  wife's  death.  At  that 
time  Opal,  defendant's  stepdaughter,  was  IS 
years  of  age,  and  of  the  living  children  of  the 
marriage,  Grace  was  16,  Chester  13,  Bertha 
12,  Ida  6,  Calvin  3,  Eddie  and  Roy  being 
younger  than  Chester,  and  older  than  Calvin. 
At  the  time  of  her  death,  the  wife  was  39 
years  of  age,  and  apparently  In  good  physical 
condlti«),  and  the  defendant  was  47.  The 
defendant;  his  wife  and  children,  Including 
Opal,  were  living,  and  for  7  years  had  lived, 
on  a  ^O-acre  unit  of  the  "Huntley  Reclama- 
tion  Project"  about  six  miles  from  the  town 
of  Huntley,  In  Yellowstone  county.  Th^r 
place  of  abode  cousisted  of  a  two-story  frame 
house  of  three  rooms.  There  tbey  lived  un- 
til the  eventful  night  in  March,  1918,  and  by 
thrift  and  Industry  had  accumulated  consid- 
erable property,  tbe  wife  at  all  times  doing 
her  full  part  about  the  home  and  farm.  On 
the  ground  floor  Uiere  were  two  rooms,  one 
of  which  was  used  as  a  kitchen  and  dining 
room  combined,  and  the  other  as  a  living 
room  wherein  the  wife  of  the  defendant  had 
her  bed  and  slept  The  second  story  com- 
prised one  large  bedroom,  IB  feet  4H  Inches 
east  to  west,  by  17  feet  4^  inches  north  to 
south,  located  immediately  over  the  living 
room,  In  which  second  story  room  the  defend- 
ant and  the  children  slept  In  four  separate 
beds.  Tbe  second  story  was  reached  by  a 
stairway  3  feet  1  indi  in  width,  running  up 
tbe  west  inside  wall  of  the  living  room,  en- 
trance to  which  stairway  was  through  a  door- 
way located  in  the  southwest  comer  of  the 
living  room.  This  door  was  used  to  shut  off 
the  stairway  and  the  sleeping  quarters  up- 
stairs from  the  ground  floor  rooms.  At  the 
foot  of  the  stairway  and  immediately  opposite 
the  entrance  thereto,  was  a  window  in  the 
west  side  wall  of  tbe  house*  24  inches  wide 
and  64  inches  higb.  There  was  no  dosure  of 
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the  stairway  on  the  second  floor.  The  two- 
story  portion  of  tbe  house  was  covered  by  a 
gable  roof,  the  kitchen  being  in  a  leanto  on 
tbe  south.  The  kitchen  was  connected  with 
tbe  living  room  by  a  panel  door.  There  were 
two  windows  in  the  bedroom  upstairs,  one  on 
the  east  end  and  the  other  on  the  west,  both 
b^g  of  the  same  dimensions,  24  inches  by 
64  inches,  the  west  window  b^ng  located  di- 
rectly over  the  stairway.  Such  east  window 
was  almost  directly  over  a  similar  window  in 
the  living  room.  Hog  wire  was  attached  to 
the  east  side  of  tbe  house  up  to  tbe  second 
story  window,  and  bad  been  there  in  place  for 
a  long  while,  used  for  the  training  of  vines. 
The  dlmenslcHis  of  the  kitchen  were  east  to 
west  19  feet  3  inches  and  north  to  south  11 
feet  9  inches.  In  the  southwest  corner  of 
the  kitchen  the  pantry  was  located,  a  room 
4  feet  9  inches  long  by  6  feet  7  inches 
in  width.  The  range  for  cooking  purposes 
was  In  the  kitchen  at  tbe  northeast  comer 
of  the  i^ntry.  and  the  nearest  point  of  such 
range  from  the  door  leading  Into  the  living 
room  was  7  feet  3  inches.  To  the  south- 
east comer  of  the  kitchen  there  was  a  din- 
ing table  and  a  bench  used  to  sit  at  the  table 
when  eating.  Immediately  to  the  rear  of  the 
range,  to  the  west  and  north  of  the  pantry, 
was  a  cupboard  in  the  kitchen,  and  by  it  to 
the  north,  on  the  west  side  of  the  kitchen 
there  was  a  wash  bench.  On  the  wash  bench 
was  a  one  gallon  coal  oil  can,  partially  fllled 
used  to  kindle  fires  and  fill  the  lamps.  It 
was  in  the  place  where  generally  kept.  There 
was  an  oil  lamp  on  the  kitchen  table.  The 
east  second  story  bedroom  window  was  12 
feet  2  Indies  from  the  ground.  Several 
matches  were  fOond  streiwn  mm  tbe  tap  of 
the  range. 

Tbe  defendant  nsnally  slept  alone  in  a  bed 
In  the  second  stoij  bedroom,  located  In  tbe 
southeast  center  of  the  room,  furthest 
removed  from  the  top  of  the  stairway.  Not 
Infrequently  he  would  take  the  youngest 
child,  Calvin,  to  bed  with  him,  although  most 
of  the  time  Calvin  would  sleep  downstairs 
with  his  mother.  The  night  In  question  tbe 
defendant  slept  in  the  bed  usually  occupied 
by  him,  and  took  Calvin  to  bed  with  him. 
Opal  slept  in  a  bed  with  Eddie  on  the  south 
side  of  the  room,  Just  west  of  the  bed  oc- 
cupied by  the  defendant;  Oracle^  Bertha, 
and  Ida  occulted  a  bed  on  the  north  side  of 
the  room,  near  the  top  of  the  stairway,  in 
the  northwest  corner  thereof,  and  Chester 
and  Boy  slept  In  a  bed  In  the  northeast  cor- 
ner of  the  room.  The  bed  in  which  the  wife 
slept  was  a  standard  size  double  bed  in  tbe 
southeast  comer  of  the  living  room,  directly 
across  that  room  from  the  stairway  entrance, 
a  distance  of  11  feet  2  inches,  and  the  head 
of  the  bed  nearest  the  door  leading  Into  the 
kitcben  was  20  inches.  From  the  knob  side 
of  tbe  stairway  door  to  tbe  center  of  the  door 
leading  to  the  kltdien  was  a  distance  of  6 
feet  9  inches.  There  was  a  well  containing 
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water  with  pump  attached,  on  the  west  side 
of  the  house  16  feet  therefrom,  and  at  a  dis- 
tance of  31  feet  south  of  the  kitchen,  the  root 
house,  facing  west,  was  located. 

The  wife  was  Insured  for  $1,000,  and  tiie 
bouse  and  contents  were  Insured  for  like 
amount  The  defendant  had  been  negotiat- 
ing with  a  neighbor,  Looney  Stockton,  to 
buy  the  latter's  farm  adjoining  that  owned 
by  the  defendant,  for  the  sum  of  $4,000.  On 
the  day  before  Mrs.  Bigg's  death,  the  de- 
fendant told  Stockton  be  would  buy  the 
latter's  farm,  provided  he  (the  defendant) 
could  get  the  money,  and  on  that  day  the 
defendant  told  Stockton  he  would  endeavor 
to  secure  a  loan  on  both  places,  and  on  the 
same  day  the  defendant  had  spoken  to  S.  E. 
Dove,  a  banker  at  Huntley,  about  getting  the 
money.  He  also  proposed  trying  to  obtain  a 
federal  loan,  and  requested  Mr.  Stockton  to 
go  down  to  Osbom  to  see  Mr.  Bowman  about 
securing  the  amount  required  on  the  security 
of  both  farms. 

The  defendant  and  his  wife  had  quarreled 
from  time  to  time,  principally  over  the  dis- 
ciplining of  Opal,  the  oldest  child,  the  defend" 
ant's  stepdaughter.  At  the  time  of  her 
death,  the  deceased  was  clothed  in  a  suit  of 
fleece  lined  cotton  underwear,  and  over  that 
an  outing  flannel  nightgown,  fleeced  on  both 
sides,  and  both  garments  were  highly  Inflam- 
mable. She  was  found  lying  dead  and  badly 
burned  about  the  body,  on  the  bare  floor  of 
the  kitchen  between  the  cooking  stove  and 
the  dining  table.  There  was  evidence  of 
three  qoands  between  the  defendant  and 
his  wife,  wld^  separated  In  point  of  time, 
bat  only  Mn.  Bmltli  and  Opid.  both  wLtnesaee 
being  hoatUB  to  the  defendant,  remember 
about  any  quarrel  of  any  wtUnaaeas,  and 
there  Is  no  evldoim  of  any  threat  of  any 
character  ever  being  made  by  the  defaidant 
against  his  wife.  Neither  Grace  nor  Chester 
know  anything  of  any  serious  quarrels  be- 
tween their  mother  and  father,  and  they  did 
not  seem  to  attach  any  Importance  to  any 
disagreement  between  them.  All  agree  that 
on  the  evening  of  the  tragedy  they  were 
Mendly  and  everything  about  the  house  was 
peaceful.  There  had  been  no  quarrel  be- 
tween the  defendant  and  his  wife  for  more 
than  a  month  prior  to  that  time.  After  sup- 
per the  evening  choree  were  done  outside  of 
the  house  by  the  defendant,  Opal,  and 
Chester.  Upon  the  completion  thereof,  they 
all  returned  into  the  house.  At  that  time, 
which  was  about  8  o'clock  In  the  evening, 
the  mother  and  the  little  child,  Calvin,  bad 
retired,  C^lvlu  being  in  the  bed  in  the  living 
room  with  his  mother.  It  was  the  custom  of 
the  mother  to  retire  quite  early.  The  smaller 
chlldrra,  as  usual,  undressed  in  the  kitchen 
and  their  clothing  was  left  there,  either  on 
the  floor  or  on  a  chair,  and  some  thereof  was 
partially  burned  that  night  The  defendant 
Mt  by  the  kitdiai  table  reading  a  paper,  and 


some  of  the  children  were  working  at  th^r 
school  lessons,  Qrace,  Chester,  Bertha, 
Eddie,  and  Roy  being  at  that  time  attending 
school.  Chester  was  working  on  the  dining 
room  table  at  arithmetic,  and  was  the  last 
to  go  to  bed  that  night.  He  retired  about 
one-half  hour  later  than  his  father — after  9 
oVIodc.  The  defendant  retired  about  8-.30. 
Opal  says  she  was  asleep  when  her  father 
and  Chester  came  to  bed.  As  was  his  cus- 
tom, the  defendant  that  night  took  his  shoes 
off  In  the  kltdien,  and  left  than  there  before 
going  upstairs  to  bed,  and  Chester  also  took 
off  his  shoes  before  retiring  and  left  them 
in  the  kitchen.  Chesta,  toe  the  stat^  tes- 
ttfled: 

*Tapa  woke  me  daring  the  night.  He  b<dler- 
ed  at  me  and  told  me  he  believed  there  waa 
smoke  in  the  house.  I  don't  know  whether  I 
made  any  reply.  I  was  sleepy,  and  I  might 
have  said  Bomethisg.  I  might  have  said  I 
didn't  believe  I  ameUed  smoke,  or  something 
like  that.  My  father  didn't  immediately  get  up, 
but  be  didn't  stay  in  bed  very  long  after  that. 
He  then  said  b«  believed  there  was  anoke  In 
the  bouse,  and  got  up  and  went  down  •tain. 
He  went  down  the  same  stairs  I  came  np.  I 
don't  know  how  far  down  be  went  I  don't 
think  be  called  for  any  one  as  he  went  down. 
He  didn't  say  anythmg  to  anybody  as  he  was 
going  or  while  he  was  down  there  at  that  time. 
He  came  back  up  and  told  us  the  bouse  waa  on 
fire,  and  that  we  would  have  to  get  out  the 
east  window,  that  there  was  so  much  smoke 
down  there  we  eonldn't  get  oat  that  way.  He 
then  opened  np  the  window.  It  <tpeM  to  the 
In^e  and  is  on  binges.  He  also  took  off  the 
screen  that  was  on  it  During  this  time  I  got 
up  and  dressed.  I  didn't  see  Calvin  around 
there  any  place  up  stairs  after  my  father  had 
told  me  that  the  house  was  on  fire.  After  my 
father  got  the  wlndpw  open,  I  got  down  on 
some  bog  wire  that  was  tacked  up  to  the  aide 
of  the  bouse,  to  the  bottom  of  the  bedroom  win- 
dow. I  went  out  of  the  window  firat  and  Chrade 
came  out  next.  I  don't  remember  who  came 
out  of  the  east  window  next 

"After  I  got  down  out  of  the  window,  I  went 
down  around  back  of  the  cellar  to  get  the  lad- 
der. I  got  it  and  brought  it  arouad  and  threw 
it  down  on  the  side  of  the  bouse,  because  papa 
told  me  I  didn't  need  It.  I  don't  know  what 
papa  was  doing  at  that  time.  He  was  up  stairs 
when  be  told  me  to  throw  the  ladder  down,  that 
be  didn't  need  it  I  dtm't  think  any  bedding  had 
been  thrown  out;  that  was  thrown  out  right 
after  I  brought  the  ladder  out  Papa  threw  the 
bedding  out  He  would  throw  out  some  of  the 
bedding  and  then  be  banded  out  some  of  the 
children.  Oracle  took  them  about  halfway,  and 
then  banded  them  to  me,  until  they  were  all 
taken  out  from  np  stairs.  The  last  of  the  chil- 
dren who  came  est  from  up  stair*  iras  Opal. 
Papa  came  out  next  He  told  ma  to  take  the 
bedding  down  to  the  cellar,  and  that  waa  done. 
It  was  taken  to  the  cellar  for  the  little  Uds  to 
stay  on  tQI  morning.  It  was  tbrowed  in  there 
and  made  a  bed  out  of.  After  my  father  got 
out  of  the  upstairs  window,  be  went  down  cel- 
lar. He  Just  came  down  and  asked  how  the 
little  kids  were,  and  then  went  back  np.  I  don't 
know  who  waa  in  the  cellar  when  my  father 
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came  dvwB.  iloat  of  tbe  ddldren  ware  down 

there. 

**Wline  mj  father  was  throwinc  ont  the  hed- 
disg,  besides  getting  the  ladder^  I  went  around 
and  looked  in  the  south  window  of  the  kitchen. 
When  I  looked  In  at  that  window.  I  saw  the 
fire.  It  wasn't  a  rery  large  fire;  it  wasn't  very 
high;  it  wasn't  np  to  the  window.  It  wasn't 
very  far  from  the  window  where  I  was  looWng 
in— about  the  width  of  the  door  into  the  pantry, 
I  looked  Into  the  window  just  before  I  went 
around  to  get  the  ladder.  AH  of  the  articles 
which  bad  been  thrown  down  from  up  stairs 
were  carried  around  to  the  cellar  at  the  time 
my  father  got  down.  Besides  beddothiug,  he 
throwed  down  the  top  till  of  his  trunk.  I  don't 
know  who  carried  that  around,  but  it  had  been 
carried  around  when  my  father  got  down,  I 
am  sure  of  that.  I  don't  know  who  carried 
Colrin  aronnd  that  evening. 

"After  my  father  had  gone  down  in  the  cellar 
to  oversee  the  bedding  down  of  the  children, 
he  came.haA  and  told  me  to  go  and  get  Mr. 
Moyer  to  come  over.  I  then  went  over  to  Mr, 
Moyer*8  place,  which  Is  about  a  quarter  of  a 
mile  east  from  our  place.  It  was  between  5 
and  10  minutes  after  I  had  gotten  down  from 
up  stairs  that  my  father  told  me  to  go  over  to 
Mr.  Meyer's.  It  was  approximately  between 
10,  and  20  minutes  that  it  took  me  to  go  orer 
to  Mr.  Moyer*8,  get  him,  and  return.  When 
we  came  back,  Oracle  and  OpsI  were  out  by  the 
house.  Just  before  we  got  through  the  fence, 
I  saw  my  father  in  the  road,  going  sonth. 
When  Mr.  Moyer  got  to  the  house,  he  said  we 
might  Just  as  well  try  and  put  out  the  fire,  and 
Grade  and  Opal  handed  him  some  water  and 
be  got  Inside  the  house  and  took  it  in  and  put 
it  on  the  fire.  He  used  four  buckets  of  water 
in  putting  out  the  fire.  They  wasn't  clear  full. 
He  went  in  tbe  window  marked  'west  living 
room  window*  on  State's  Exhibit  C;  also  mark- 
ed 'stairway  window'  on  State's  Exhibit  D.  I 
helped  in  putting  ont  the  fire.  I  went  out  to 
the  granary  and  got  another  bucket  and  pumped 
it  fnU  of  water.  After  Mr.  Moyer  had  put  out 
the  fire,  he  came  outside.  He  came  out  through 
the  window  that  he  went  In  at  After  Mr.  Moy- 
er came  out,  we  didn't  do  anything  until  papa 
came.  It  wasn't  very  long  before  papa  came 
back.  After  he  came  back,  we  waited  around 
a  little  bit,  and  then  pretty  soon  he  sent  me  up 
to  Stockton's.  I  don't  think  any  of  us  enter- 
ed the  house  before  I  went  to  Stockton's.  My 
father  sent  me  to  Mr.  Stockton's  beeanse  he 
wanted  him  to  go  Into  Huntley  and  call  np  the 
coroner.  I  got  Mr.  Stockton.  We  didn't  re- 
turn together;  I  came  back  first 

''When  Mr.  Stockton  and  I  came  back,  papa 
and  Mr.  Moyer  and  the  rest  of  the  children  were 
at  our  place.  I  don't  know  what  was  done.  If 
anything,  after  I  came  badt.  I  don't  know 
whether  any  of  them  went  Into  the  house  then. 
Z  don't  know  whether  Mr,  Moyer  went  into  the 
house.  I  went  into  the  house  that  night,  after 
the  fire,  when  hlr.  Stockton  was  down  there.  I 
think  Mr.  Moyer  went  in  first  after  Mr.  Stock- 
ton came,  and  unlocked  the  two  doors — east 
and  west  kitchen  doors.  That  is  the  room  In 
which  my  mother  was  lying.  I  went  into  the 
room  then;  also  papa  and  Opal.  I  think  my 
paim  was  saybig:  *My  God  1 1^  God!'  or  eome- 
thing  Uke  that  I  saw  my  mother  there  that 
night  after  the  flre,  lying  on  the  floor,  between 
tbe  stoTe  and  taUe.  She  was  dead  at  the  time 


I  saw  her  lying  there.  She  was  burned.  That 
Is  the  same  place  where  I  saw  the  fire  burning 
at  the  time  I  looked  In  at  the  kitchen  window. 
After  I  saw  my  mother  lying  there,  dead,  Mr. 
Moyer  handed  me  my  shoes,  and  I  went  out- 
doors and  put  them  on.  I  spent  the  night  down 
In  the  cellar.  The  next  morning  I  went  up  to 
Mr.  Stockton's  and  stayed  until  noon  that  day. 
I  wasn't  at  home  at  the  time  the  coroner  came 
down.  I  had  my  breakfast  and  dinner  that 
day  at  Mr.  Stockton's.  I  didn't  see  my  mother 
any  more  after  tbe  night  that  I  saw  her  there 
on  the  kitchen  floor.  Mr.  Stockton  or  Mr,  Moy- 
er didn't  come  down  into  the  cellar  after  I 
went  down,  after  the  fire  was  out.  My  father 
came  down  there.  He  didn't  sleep  that  night 
He  was  just  around  down  in  tbe  cellar,  and  once 
In  a  while  he  would  ask  how  the  little  kids 
was.  At  the  time  that  I  started  over  to  Mr. 
Moyer's,  my  father  hadn't  gone  to  any  of  the 
windows  of  the  bouse,  so  far  as  I  know,  and  had 
not  attempted  in  any  way  to  rescue  her.  I 
knew  at  that  time  that  my  mother  was  not  ont 
The  next  morning  after  the  fire  I  went  up  to 
Mr,  Stockton's  and  stayed  until  after  dinner.** 

And  on  croea-examlnatlon  he  testified: 

"The  baby,  Calvfai,  didn't  always  sleep  down 
stairs  with  my  mother.  When  he  didn't  sleep 
there,  he  slept  up  with  papa.  This  nigbt  of  the 
22d  of  March  wasn't  the  first  time  that  my 
father  had  taken  Calvin  up  to  bed  with  him. 
He  did  that  frequently.  There  wasn't  anything 
unusual  in  the  fact  that  my  father  took  his 
shoes  off  and  left  them  down  stairs  that  night 
That  la  where  he  always  palled  them  off." 

At  the  time  when  Chester  was  returning 
to  the  honsB  with  Mr.  Moyer,  when  be  saw 
his  father  going  down  tbe  road,  It  appears 
that  tbe  defendant  waa  on  bis  way  to  Stock- 
ton'i  farm,  aboat  one-halt  mile  distant;  that 
the  defendant  waa  In  his  atot^ing  feet,  and 
actually  went  to  Mr.  Stockton's,  knocked  on 
the  door,  and  hollered,  "My  house  la  on  flre  I" 
and  left  tnunedlat^  without  giving  his 
name. 

Opal's  testimony  respecting  defeudant^a 
first  waking  up  and  suggesting  there  was  a 
flre  and  then  going  down  the  stairs  to  tbe 
door  leading  Into  the  living  room  and  return- 
ing back  to  the  bedroom  upstairs,  and  getting 
the  children  all  out  of  the  house  through  the 
east  second  story  window,  Is  substantially 
the  same  as  Chester'a.  Further  she  testtfled: 

"After  be  had  gotten  down  on  the  ground,  he 
loafed  around  there  a  while.  He  didn't  do 
anything  until  be  sent  Cheater  over  to  Mr. 
Moyer's,  snd  then  he  busted  in  the  window. 
Just  before  he  sent  Chester  over  to  Moyer's 
he  went  to  the  cellar,  to  see  If  the  children 
were  all  right,  and  helped  make  a  bed  down  for 
them.  Chester  was  sround  there  some  place. 
I  would  Judge  it  was  about  20  minutes  after 
my  father  got  down  from  upstairs  before  be 
started  Chester  over  to  Moyer's,  and  during 
that  time  be  had  Just  been  standing  around  and 
seeing  about  the  children.  After  be  had 
started  Cheater  over  to  Uajtt't,  he  broke  in 
the  window  with  the  axe  that  waa  out  by  the 
coal  pile.  He  didn't  do  that  right  afterwards. 
He  never  went  to  any  of  the  windows  to  see 
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anything  aSout  th«  fire  or  my  mother,  and  he 
never  called  for  her  while  he  was  etandinx 
around  there  during  that  20  minutes.  Be  and 
I  did  not  have  any  conTeraations  there  on  the 
outside  while  we  were  atanding  aronnd,  before 
Mr,  Moyer  came  back,  about  trying  to  get  my 
mother  out  I  didn't  say  anything  to  him  at 
all  about  getting  my  mother  out  I  preanme 
it  wai  tbont  10  mlnates  after  Cheater  had 
gone  to  Moyer'a  that  my  father  went  and  got 
the  axe  and  broke  ont  the  window.  He  went 
to  the  coal  pile  to  get  the  axe.  I  suppose  he 
went  first  right  straight  to  the  window  with 
the  axe — couldn't  say.  I  don't  recall  where 
I  was  at  the  time.  It  was  the  west  window,  the 
stairway  window,  that  he  broke  ont.  TbaX  win- 
dow leads  into  the  stairway.  That  Is  the  stair- 
way np  whidi  I  had  gone  to  go  to  bed  that  ni^t, 
and  the  stairway  down  which  my  father  had 
come  to  look  at  the  fire.  That  is  the  only  stair- 
way in  the  house.  He  got  inside  there  and  call- 
ed mother.  He  called  her  'Matie.*  That  is  the 
first  time  that  he  had  called  her  that  night  He 
broke  the  door  too— the  inner  door,  inside  the 
stairway.  That  is  the  door  marked  'stairway 
door*,  on  state's  Exhibit  D.  He  hit  that  with 
the  az^  and  then  he  came  baA  ont  He  broke 
the  door  ap  dose  to  tiie  knob.  He  didn't  break 
it  clear  down.  He  said  the  smoke  was  so  dense 
he  couldn't  go  on  any  farther,  and  be  just  came 
outside  and  loafed  around  till  Mr.  Hoyer  came. 
It  was  Just  a  few  minutes  after  he  broke  this 
window  out  before  Mr.  Moyer  came.  He  start- 
ed out  Just  before  Mr.  Moyer  came,  for  Stock- 
ton's. He  did  not  make  any  other  effort  than 
jnst  breaking  in  thli  west  window  and  that 
door  to  get  my  motber  ont  After  my  father 
came  out  of  that  window,  or  about  the  time  he 
came  ont  Iib  ssld  If  my  mother  waa  In  there^ 
she  was  dead  already.  I  believe  that  was  whoi 
he  made  that  remark.  He  didn't  say  whether 
or  not  he  would  be  aUe  to  get  her  out 

"I  was  present  when  Mr.  Moyer  and  Chester 
came  back.  Mr.  Moyer  took  and  grabbed  a 
bucket  of  water  and  went  inside  and  poured  it 
on  the  fire.  Orace  and  Chester  were  there  at 
that  time.  Mr.  Hoyer  went  Into  tite  house  by  tiie 
stairway  window,  the  one  tiiat  la  broke  tbere. 
That  is  the  same  window  that  my  father  bad 
^•t  knocked  ont  That  leads  into  the  stairway. 
He  opened  np  the  door  and  went  through  into 
mother's  bedroom  to  where  the  fire  was.  He 
went  right  through  what  is  marked  living  room' 
on  'state's  Exhibit  C,'  and  on  down  Into  the 
kitchen.  Grace  and  I  drawed  water  for  Mr. 
Moyer.  Mr.  M<rjn  used  ^ee  backets  of  water 
in  putting  out  the  fire.  About  three  tr^  were 
made  hj  Grade  and  myself.  Mr.  Moyer  didn't 
go  ont  of  the  house  during  the  time  while  he 
was  putting  ont  the  fire,  from  the  time  be  went 
In  with  the  first  bucket  He  came  to  the  stair 
door— the  stair  door  that  had  been  strudi  by 
my  father. 

"After  Mr.  Moyer  had  put  ont  the  fire,  he 
came  and  opened  up  one  of  the  doors  and  lit 
a  light  inside.  At  that  time,  my  father  was  on 
the  outside.  He  hadn't  returned  yet  from  Mr. 
Stockton's.  It  was  just  a  few  minutes  aftur- 
wsrds.  Mr.  Moyer  opened  up  one  of  the 
kitchen  doors  after  he  was  inside  of  the  kitchen. 
He  opened  It  from  the  inside.  That  was  the 
west  door,  and  It  is  near  the  window  that  was 
broken  out  by  my  father.  My  father  returned 
jnst  a  few  minutes  afterward  and  Mr.  Stock- 
ton was  with  him.   Soon  after  that,  Mr,  Von- 


dersea  and  Mr.  Wymer  came.  After  my  father 
had  returned,  X  went  into  the  honse;  also  Ches- 
ter, Mr.  Bin*,  and  Mr.  Stockton.  I  didn't 
nodce  what  my  father  did  at  that  time.  He 
made  the  remark,  'My  God!  My  God  I'  several 
times.  I  never  noticed  whether  he  oame  up  to 
examine  or  lotA  at  mother.  My  mother  was 
lying  between  Uie  table  and  stove  on  the  floor, 
and  she  was  burned  from  her  head  down  to  her 
knees,  nothing  but  Just  a  cinder,  and  from  her 
knees  on  down  to  her  feet  was  burned  in  big 
blisters.  I  didn't  do  anything  after  I  went  In. 
I  wasn't  in  there  very  long,  about  five  minntes. 
Nothing  took  place  then,  only  everybody  was 
taken  out  of  the  honse,  and  the  doctor  was  sent 
for.  Mr.  &ockton  went  after  the  doctor.  Aft- 
er that,  I  went  down  to  the  cellar,  where  the 
other  children  was.  My  father  went  down  In 
the  cellar  then  after  that  time.  It  was  about 
10  or  15  minutes  after  that  that  he  came  down. 
I  didn't  have  any  conversation  with  him  down 
there  at  that  time  about  my  mother  and  her 
death.  He  said  something  about  the  kisurance, 
—that  he  had  some  Insurance,  $1,000,  and  that 

I  would  help  ont  some;  that  it  wub  too  bad  nbont 
her  death.  I  had  known  prior  to  tbat  time  tliat 

I  she  was  insured.  I  don't  know  when  Ifr.  Stock- 
ton came  back  with  the  doctor.   I  wasn't  np 

I  there  at  that  time.  I  didn't  go  baA  there 
to  the  kitchen  tiiat  nlghf* 

And  on  the  cross-examination  abe  testified: 

"I  didn't  do  moch  of  anything.  I  jnst  talked 
to  the  children  and  looked  In  at  the  fire.  I 
saw  it  was  blasdng  up,  but  I  didn't  do  anything. 
I  nerer  mggeited  to  my  father  that  he  do  any- 
thing, and  I  didn't  say  anything  to  the  dbUdrai 
about  it  I  wasn't  exdted.  Nobody  was  modi 
exdted.  Everybody  was  coot  and  calm— not 
as  much  exdted  as  they  should  liave  been  in 
case  of  fire.  I  should  have  boen  more  exdted, 
as  my  mother  was  involved  In  the  fire,  but  the 
fact  remains  I  wasn't  exdted,  and  none  of  the 
rest  of  the  family  were  exdted.  There  wasn't 
very  much  attention  paid  to  it  at  alL  No; 
there  wasn't  uytiilnK  dse  happentaif,  exe^t 
that  our  home  was  burning  np  sdA  my  mother 
was  bnming  to  death.  Tes;  Mr.  Moyer  waa 
sent  for,  and  after  that  he  broke  In  the  window. 
All  he  did  was  to  bast  in  the  window.  I  never 
called  to  my  mother  at  alL" 

Ut.  Moyar,  Mr.  Stockton,  and  ofimr  wlt- 
ueBses  tar  the  atate  irho  wore  ttara  that  nl^t 
testtfled  tbat  tber  smdt  the  odor  of  coal  <dl, 
and  smne  of  Uie  Jnrora  wlio  mrveO.  oo  th% 
first  trUl  of  tbe  case  teatlfled  that  tbey  arndt 
the  odor  of  coal  oil  on  the  pieces  of  tbe  nl^t- 
gown  and  underwear  thai  intzodnced  In  evi- 
dence In  tile  trial  of  the  cas&  Dr.  Kettle- 
camp,  for  the  defense,  who  was  calted  and 
arrived  oa  the  scuie  iHuaQj  aftsr  ttw  flre^ 
testified,  Iwwever: 

''When  I  got  there  I  went  Into  the  kitdien. 
I  found  the  body  of  Mrs.  lUggs  there,  and  made 
a  partial  examination  at  that  time.  I  waa  there 
about  30  minutes.  I  can't  say  that  I  smelled 
tbe  odor  of  kerosene,  burned  kerosene  at  that 
time.  The  odor  of  burned  flesh  was  so  strong 
in  the  room  and  was  so  predominant  I  don*t 
recall  having  smeUed  keroaenai^  . 
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ists,  tesUaed  In  defense  that  a  dionlcal 
inaiysiB  of  ttie  pieces  of  the  nightgown  and 
nndrawear  would  demonatrate  nHKdnslTdy 
file  presoice  of  kooaenei  bat  no  evidence  of 
any  socb  analysis  having  been  made  was 
iDtrodaced  either  by  the  prosecution  or  the 
def^ise,  and  Dr.  Armstrong  for  the  defense 
testlfledt 

"If  I  thongbt  that  there  tcsb  an  odor  of  kero- 
lene  on  the  b6dy.  and  wanted  to  be  positive  as 
to  whether  or  not  kerosene  had  been  naed,  Z 
would  turn  the  dothing  over  to  a  chemist  and 
have  an  analrsia  made.  That  would  determine 
positively.  I  wooldn't  pat  mach  reliance  on 
my  senae  of  smeU  in  a  case  of  life  or  death. 
I  would  say  that  if  coal  oil  had  been  nsed  on 
this  body,  it  coald  have  been  readily  detected 
by  the  odor  of  the  body  when  the  autopsy  was 
performed.  Where  petroleom  is  used  upon  a 
body  and  burned,  the  body  baa  a  characteristic 
odor  for  days,  and  some  at  the  resldtie  or  burn- 
ed tissnes  of  the  body  coold  be  taken  to  a 
chemist  and  It  could  be  positively  ascertained 
whether  or  not  kerosene  had  been  used.** 

And  Dr.  Graham,  who  attoided  the  antt^ 
sy,  states  positive  that  there  was  no  smell 
of  kerosrae  about  the  body.  The  autopsy 
disclosed  among  other  things,  the  following: 
The  height  of  the  deceased  was  4  feet  8  Inch- 
es. Her  body  was  badly  burned,  except 
the  lower  extremities  from  the  knees  down, 
and  a  strip  of  skin  from  the  seventh  cervlcle 
to  the  third  lumbar  vertebra,  varying  from 
4  to  6  inches  In  width.  The  hair  was  colled 
at  the  back  of  the  head;  the  hairpins  were 
in  the  cdU  of  hair.  The  eydids  were  closed ; 
the  tongue  protrnded  between  the  clenched 
teeth;  and  there  was  a  suggestion  of  smoke 
In  the  lungs.  Both  cavities  of  the  heart  were 
empty  and  contracted.  The  blood  was  bright 
red  In  appearance  and  quite  fluid.  The  brain 
was  very  soft  and  friable;  the  calvarium 
was  Intact  and  did  not  present  any  signs  of 
fracture,  mie  aponeurosis  and  under  sur- 
face of  the  scalp  did  not  presait  any  signs 
of  contusdrai.  There  was  a  dot  of  burned 
blood  In  the  left  temporal  fossa,  where  the 
outer  flesh  had  been  burned  away  to  the 
temporal  bcme.  Both  cavities  of  the  heart 
were  empty  and  contracted,  and  nothing  was 
found  paQiologically  In  the  heart;  It  being 
ncvmal  In  size  and  shape.  Dr.  AUard,  who 
performed  the  matopBy  and  the  only  medical 
witness  tfff  the  itate,  on  direct  examination 
as  to  tlie  canae  of  death,  said: 

"X  found  the  organs  of  the  body  in  a  normal 
condition.  The  axillary  space  of  the  body  is 
under  the  arms.  The  seventh  cervide  is  that 
portion  of  the  backbone  which  is  most  prom- 
inent, on  the  ordinary  individual,  right  at  the 
top  part  of  the  thorax,  between  the  shonlders. 
The  lumbar  region  is  the  small  of  the  back. 
The  hair  was  burned  away,  excepting  the  coil 
at  the  iMU^  ot  the  head.  The  skin  on  the  face 
and  head  was  badly  seordied.  It  was  burned, 
but  not  bnmed  throng,  except  In  the  temporal 
regions,  and  on  both  sides  of  the  head,  it  was 


The  ears  were  bnmed 
away.  The  teeth  were  locked  on  tiie  tongue. 
There  was  no  diseased  condition  in  the  heart. 
Everything  was  normal,  and  there  waa  no  dis- 
eased condition  anywhere  that  could  have  caus- 
ed death.  When  I  say  the  brain  was  soft  and  • 
fri^Ie  I  mean  it  was  easfly  broken.  The  parie- 
tal lobes  of  the  hr^  are  the  most  superior 
portions  of  the  brain.  By  the  calvarium,  I 
mean  the  sknlL  The  aponeurosis  is  the  dense 
connective  tissue  membrane  which  la  right  over 
the  sknll.  In  order  to  pot  the  brain  In  the  con- 
dition found  in  the  autopay,  It  woold  take  a 
considerable  amount  of  heat.  I  have  an  opin* 
ion  as  to  the  caose  of  death.  I  believe  the  wo- 
man died  of  auffocation,  while  In  an  unconscious 
condition,  caused  by  some  violence.  The  vio- 
lence was  applied  to  her  head  in  the  left  tem- 
poral region. 

"Q.  Doctor,  can  yon  aeconnt  for  a  woman's 
body  lying  on  the  floor  barning,  on  boards,  for 
the  deep  burning  in  the  gluteal  folds,  from  sim- 
ply the  floor  or  boards  burning  on  the  side,  the 
depth  that  yoo  found  those  bums;  can  yoo 
account  for  the  d^th  from  tiiat  mere  fact? 
A.  No,  sir. 

"Q.  If  I  would  assume  that  coal  oil  had 
been  poured  upm  the  body,  then  tell  tiie  jury 
whetiier  you  can  account  tor  It7  A  I  would 
say  that  sndi  a  burn  would  be  possible.  If 
coal  oil  were  poured  upon  a  body  lying  upon  Its 
back,  It  would  naturally  run  down  in  that  re- 
gion. I  have  had  some  experience  In  treating 
bums,  and  have  read  some  concerning  treat- 
ment. After  I  made  the  autopsy,  I  went  hack 
the  next  day  and  dissected  the  neck.  I  did  that 
because  I  waa  trying  to  find  some  signs  of 
strangulation,  to  account  for  certain  conditions 
found  here  In  the  lungs.  I  presume  ssffoca- 
tion  caused  the  tongue  to  protrude.  It  is 
caused  by  the  person  trying  to  get  air.  There 
would  be  several  reasons  why  she  couldn't  get 
air.  It  might  be  a  simple  choking  or  something 
inside  the  throat;  It  might  be  doe  to  some 
external  means  cutting  off  the  supply  of  air, 
such  as  strangulation  or  holding'the  hand  over 
the  mouth,  or  something  like  that,  or,  In  ease 
of  fire,  the  smoke  would  cut  off  the  supply  of 
oxygen.  There  was  no  evidence  of  any  physical 
atrangulation.  I  examined  the  blood  vessels  in 
the  abdomen,  and  they  were  apparently  normal. 
The  bright  red  fluid  Mood  was  quite  general 
through  the  body.  The  heart  was  contracted 
for  the  same  reason  that  your  [her]  other  mus- 
des  were  contracted,  due  to  heat,  application 
of  heat  The  condition  of  the  blood,  as  to  its 
color,  was  probably  due  to  carbon  monoxide  in 
the  Uood.  It  woold  have  to  be  Inhaled  by  the 
person  and  go  through  the  lungs.  C3arbon  monr 
oxide  is  a  chemical  combination,  the  result  of 
imperfect  combustion.  Well,  for  Instance,  in  a 
furnace,  where  your  coal  has  been  smoldering, 
due  to  cral  dust,  there  Is  no  flame  there  to 
change  your  carbon  monoxide  to  carbon  dioxide, 
and  it  Is  heavily  saturated  vrith  carbon  mon- 
oxide, which  is  poisonous  to  a  human  being,  or 
animals  in  general.  I  don't  know  if  that  an- 
swers your  question  or  not.  I  lost  track  of 
your  question.  The  generation  of  carbon  mon- 
oxide gas  is  the  combustion  of  material  having 
a  large  amount  of  carbon,  such  as  coal  or  oil, 
wood,  to  a  leas  extent  I  don't  think  tiiat  a 
great  deal  of  carbon  monoxide  could  come  from 
the  burning     mere  dothlag. 


Digitized  by 


Google 


278 


201  PACIFIC  BEPOBTEB 


(HonL 


"Q.  In  ord«r,  Doctor,  to  have  burned  the 
head  in  the  condition  that  you  foond  it  at  the 
time,  the  halra  all  burned  off,  and  takins  into 
consideration  the  brain  In  the  condition  in  which 
yon  foond  it,  woold  that  ordinarily  be  expect- 
,  ed  from  a  body  simply  lying  on  the  floor,  from 
fire,  the  boards  catching  fire?  A.  No,  sir.  If 
coal  oU  were  nsed,  yon  would  hare  a  different 
condition  there.  I  couldn't  find  any  fracture 
of  the  skull  in  the  temporal  region,  but  it  is 
Dot  necessary  to  have  a  fracture  for  the  pui> 
pose  of  causing  an  injury  which  results  in  a 
blood  dot  In  the  temporal  region,  everything 
was  burned  down  to  the  skuU."* 

Further,  he  testified: 

*Trh«  flexing  of  the  hands  and  arms  was  dne 

to  fire,  heat.  I  don't  recall  finding  any  soot  in 
the  lungs.  The  appearance  of  soot  in  the  lungs 
is  the  general  post  mortem  finding  where  there 
is  suffocation  from  fiame  and  smoke.  I  think 
the  contracted  condition  of  the  heart  was  caus- 
ed in  the  same  way  as  the  contraction  of  the 
other  masdes.  I  believe  the  heat  was  intense 
enough  to  contract  the  heart.  Ordinarily,  where 
death  Is  due  from  suffocation,  or  from  aii^  form 
of  asphyxia,  tha  caTitiea  of  tiie  heart  are  con- 
gested and  full  of  blood,  especially  on  the  right 
side,  and  this  blood  is  dark  blood.  The  only 
reason  I  have  for  saying  now  why  the  heart 
was  in  the  condition  in  which  it  was  found  is 
the  heat;  also  because  I  believe  that  carbon 
monoxide  poisoning  was  experienced.  The 
blood  is  often  bright  red  from  bums  of  any 
character.  I  don't  know  whether  yon  find  it 
that  way  when  there  is  no  carbon  monoxide ' 
present  I  wouldn't  want  to  say  whether  it 
might  not  be  bright  red  without  carbon  mon- 
oxide. I  don't  know." 

And  he  admitted  tbftt  at  the  former  trial 
be  aaid: 

"mutt  death  resulted  here  likely  from  some 
Tiolence,  such  as  a  blow  on  the  side  of  tbe  bead 
in  the  region  of  the  left  temporal  bone,  and 
that  following  this,  either  from  direct  strangu- 
lation or  straDgnl^ion  from  smoke,  the  death 
resnlted." 

He  also  admitted  that  at  the  coroner's  In* 
quest  he  testified: 

"^wt  death  was  caused  by  the  inhalation  of 
some  very  heavy  irritant  volatile  gas." 

Further  he  admitted  that  he  stated  to  coun- 
sel for  tbe  defendant  and  to  several  pbysl- 
dans  tiiat  there  was  no  sign  of  physical  vio- 
lence ui>on  the  body  of  the  deceased,  and  he 
does  not  deny  that  he  told  Drs.  Armstrong, 
Barrett,  and  Graham,  just  a  few  days  before 
the  first  trial  and  eonie  months  after  the 
aut<^)67,  that  he  had  no  idea  what  caused  the 
woman's  death  except  burning.  All  of  the 
doctors  mentioned  gave  testimony  for  the 
defense  to  the  effect  that  Dr.  AUard  had  made 
substantially  such  statement  to  them. 

The  evidence  on  the  part  of  the  defendant 
as  to  the  cause  of  death  was  given  by  Dn. 
Armstrong,  Barrett,  Werubam,  and  Graham, 
the  last  named  of  whom  helped  perform  tbe 
antopay.  All  four  of  these  witnesses  ez- 
prened  (^liiion  that  the  cause  of  death 


was  due  to  burning,  and  it  Is  noteworthy 
that  although  tbe  names  of  Drs.  Graham  and 
Barrett  were  indorsed  on  the  information 
as  witnesses  for  the  state;  they  were  not 
called  by  the  prosecution.  They  all  testified 
that  the  burning  could  reastmably  have  been 
accidental.  On  this  subject  Doctor  Arm- 
stroug  testified: 

"Q.  Assuming,  Doctor,  that  the  following 
facts  exist  and  are  true,  and  they  be  so  found  by 
the  jury  in  this  case,  to  wit  that  the  body  of  a 
well-developed  female  is  found  on  the  kitchen 
floor  of  her  home,  with  the  head,  face,  neck, 
thorax,  and  abdomen  badly  charred  from  burn- 
ing, that  the  said  adult  female,  at  the  time 
of  such  burning,  and  of  her  death,  was  dothed 
in  a  suit  of  underwear,  the  same  being  fleece 
lined,  and  over  said  siHt  of  underwear  she  had 
on  an  outing  flannel  nightgown, ,  and  that  said 
dothing,  or  especially  the  outing  fiannel  night- 
gown, is  higb^  inflammable,  could  death  have 
reasonably  occurred  if  such  clothing  had  caught 
fire  acddentally  and  from  tbe  fire  so  caused 
alone?  A.  Yes,  I  think  so.  Death  was  sudden, 
and  came  from  a  shock  caused  by  the  bums. 
I  would  consider  that  she  breathed  just  a  few 
seconds.  I  can't  discover  any  other  reasonable 
cause  of  death  except  one  dne  to  shock.  The 
contracted  heart  Indicates  that  death  was  due 
to  shock,  and  the  lungs,  being  only  slightly  con- 
gested, would  indicate  that  If  the  deceased 
had  lived  for  an  appreciable  length  of  time, 
there  would  have  been  a  strong  odor  of  smoke 
in  the  lungs  and  tbe  air  tract  would  have  been 
intensely  congested  and  full  of  muMoa,  and 
it  would  have  been  sooty." 

Dr.  Barrett  answering  the  same  question, 
testified: 

"Yes,  sir.  ConeideriDg  the  findings  as  de- 
tailed in  the  hypothetical  question,  I  would 
say  the  person  lived  a  very  short  time.  What 
I  mean  by  'short  time'  is  that  daath,  for  all 
practical  purposes,  was  almost  Instantane- 
ous." 

Dr.  Wemham,  answwing  the  question,  tes- 
tified: "Yes,  sir." 

And  Dr.  Graham,  testifying  of  his  own 
knowledge  said: 

"lowing  how  she  was  dothed,  I  would  say 
that  If  she  had  mught  fire  acddentally.  death 
could  have  occurred  from  f3ie  catchhig  afire 
alone,  end  without  any  other  cause.** 

The  state's  theory  is  that  the  deceased 
was  unconscious  at  the  time  she  was  burn- 
ed, that  that  unconsciousness  was  brought 
about  by  a  criminal  act  and  that  act  was 
the  act  of  the  defendant  It  was  thoug:ht 
the  deceased  was  chloroformed  and  then 
placed  upon  the  kitchen  floor,  and  that  idea 
apparently  prevailed  with  the  state  until 
the  report  made  by  tbe  chemist  at  Bozeman. 
But  how  did  the  deceased  become  uncon- 
scious? She  must  have  been  unconsdous  or 
the  state  had  no  case,  for  the  body  was  still 
intact  when  found  and  an  autopsy  had  heesx 
performed?  She  certainly  would  not  allow 
the  defendant  to  bum  ber  U  she  had  her 
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Bensea.  It  traa  berond  tbe  range  of  proba- 
bility that  she  lay  down  and  then  tooched  a 
malch  to  her  own  garments.  Whether  con- 
ficlous  or  unconscious,  she  would  hare  writh- 
ed from  pain  when  the  fire  struck  her  body. 
There  had  to  be  a  state  of  uDConsciousness 
or  there  was  no  case.   However,  the  evidence 


to  her  body  until  she  died,  and  her  tonifue 
would  hare  fallen  back  in  the  mouth  rather 
than  protruded.  Then  there  was  a  box  of 
matches  tipped  over  on  the  stove  as  though  a 
hand  had  reached  out  in  the  dark  and  spilled 
them.  Monoxide  gas  could  not  easily  have 
been  produced  under  the  conditions,  and  at 


Bhows  that  Dr.  Allard,  at  the  autopsy  and  ;  any  rate  not  in  sufficient  quanti^  to  produce 


afterward,  had  told  a  number  of  people,  in- 
cluding moubers  of  his  own  profession, 
that— 

"There  wa>  no  rign  of  physical  violence  apon 
the  body,  and  that  he  ooold  not  accoont  for 
tbe  death  ef  the  d«:eased  except  by  burning." 

At  the  trial  he  apoke  of  strangulation, 
but  admitted  that  there  was  no  evidence  of 
direct  strangulation.  At  first  he  said  that 
death  was  due  to  the  inhalation  of  some 
very  heavy  irritant  volatile  gas.  This  was 
at  the  time  of  the  autopsy.  He  said  nothing 
then  of  idiyslcal  injury.  He  liad  Just  examin- 
ed tbe  body;  everything  was  fresh  in  his 
mind.  After  that,  all  would  be  memory.  The 
conversation  with  the  doctors  took  place  two 
months  after  the  autopsy,  and  Just  before 
the  other  trial.  Yet  he  said  nothing  to  them 
of  a  blood  dot  or  of  strangulation,  or  any- 
thing that  would  indicate  that  he  had  an 
idea  as  to  how  tbe  woman  met  her  death. 
He  admitted  that  at  the  time  of  the  autopsy 
he  paid  no  attention  to  the  blood  clot  Fur- 
ther, Dr.  Armstnmg  said  that  he  talked 
with  Dr.  Allard  a  great  many  times  concern- 
ing the  matter,  between  the  autopqr  and  the 
9th  day  of  Uay.  1918,  and  tbat  Allard  never 
said  anything  ctmceming  a  blood  dot  At 
the  former  trial,  apparently  it  was  not  dear- 
ly brought  out  as  to  the  kind  of  dot  this  was. 
but  on  the  second  trial  It  dearly  appears 
that  it  was  not  a  blood  dot  typical  of  vlo- 
iCTce.  Even  Allard  admits  this,  and  Graham, 
who  was  present  and  helped  perform  the 
autopsy,  says  that  it  was  not  a  typical  blood 
dot  indicating  violence,  and  that  he  thought 
it  was  i^ply  a  little  dot  caused  by  the  beat 

As  derived  from  the  opinion  of  expert  wit- 
nesses, there  were  a  number  of  features 
which  seemed  to  negative  the  theory  of  the 
state  as  to  defendant's  guilt  for  instance: 
There  was  Just  a  trace  of  smoke  in  the  lungs; 
the  heart  was  contracted,  and  there  wae  no 
coagulated  blood  therein;  tbe  blood  in  the 
body  was  red  and  fluid.  It  would  appear  as 
though  the  deceased  Just  gasped  and  fell 
over  dead.  She  didn't  move;  the  ^ellds 
were  dosed;  tbe  tongue  was  protmdlng; 
she  caught  tbe  tongue  betweai  the  teeth  as 
she  gasped.  There  was  only  one  other  way 
for  the  tongue  to  get  out  In  the  manner  in- 
dicated, and  that  was  by  strangulation,  and 
from  the  evidmce  there  was  no  strangulation 
in  this  case.  Hie  extracted  heart  was  ad- 
mitted by  all  to  mean  death  by  shock.  Had 
she  beoi  knocked  unomsdons,  she  wotild 
have  moved  vloloitly  whoi  fire  was  apiUed 


death.  If  she  were  dead  when  the  fire  start- 
ed, she  could  not  have  inhaled  any  gas, 
for  there  Iras  neither  respiration  to  carry 
the  gas  into  the  body  nor  drculatlon  to 
carry  it  through  the  body.  If  the  defendant 
was  guilty  of  violence  on  the  person  of 
tbe  deceased,  when  and  where  did  he  ad- 
minister it? 

Tbe  state  rested  Its  case  on  the  assump- 
tion that  a  blow  was  administered  to  the 
deceased  In  the  region  of  the  middle  fossa, 
on  the  left  side.  There  was  no  fracture  of 
the  skull  there;  there  was  no  rupture  of  the 
meningeal  artery,  and  it  Is  not  disputed — ^the 
state  having  put  in  no  rebuttal — that  there 
oould  not  iu  all  i»robabillty,  be  a  Mood  dot 
In  that  position  produced  by  a  blow  In  that 
vidnity  unless  the  skull  had  been  fractured, 
and  there  positiTely  could  not  be  a  clot  un- 
less the  artery,  or  some  of  Its  branches,  had 
been  ruptored.  ■  , 

There  is  no  evldoioe  to  show,  In  any  way, 
that  a  blow  was  administered  to  the  de- 
ceased. No  Instrument  was  found  with 
which  such  a  blow  might  have  been  deliver- 
ed; no  evidence  of  Injury  to  the  defendant's 
hands,  no  fracture  of  the  skull,  and  not  even 
a  contnslon  of  the  8cal[>.  The  ^es  were  nor- 
mal, the  pupils  evenly  dilated,  and  the  clot 
itself  does  not  indicate  vloleice.  Moreover, 
the  testimony  of  the  witness  Maddox  Is  un- 
disputed. That  witness  says  It  is  not  proba- 
ble that  the  defendant  could  hare  struck 
the  deceased  with  his  flat  and  caused  uncon- 
sdousneas,  but  that  If  he  did  hit  her  so  pow- 
erful a  blow  on  the  bony  structure  of  the 
skull,  there  would  be  an  injury  to  Us  hand 
which  would  be  noticeable. 

Tbe  autf^tsy  shows: 

'There  U  a  dot  of  burned  blood  in  the  left 
temporal  fossa,  where  the  ooter  flesh  has  been 
burned  away  to  the  temporal  bone." 

This  we  now  know  Is  untrue,  the  witness 
Allard  admitting  that  It  Is  not  a  statement 
of  tbe  facts.  He  and  Dr.  Qraham  and  a  wit- 
ness named  Schlosser  all  say  that  there  was 
a  little  frothy,  bubbly  clot  about  as  a  big  as 
a  dime  or  a  nlckle,  on  the  inside  of  the  skull, 
and  Dr.  Allard  said: 

"If  she  fell,  and  fell  on  the  back  of  her  head, 
a  dot  of  blood  might  have  been  produced  any- 
where in  the  frost  of  the  head.  I  don't  koow 
whether  the  blow  was  strack  in  the  immediate 
vidnily  of  the  middle  fossa  or  not  If  the 
blood  vessels  in  tbat  Ticinity  are  ruptured,  the 
skuU  is  DBually  fractured,  and  I  could  not  find 
any  fracture  here." 
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Fuxtber,  be  stated: 

"In  order  to  have  a  blood  clot  there,  there 
would  have  to  be  a  rupture  of  a  blood  Teeael 
in  that  r^on.  There  could  not  be  a  clot  there 
without  a  rapture  of  the  artery  or  some  of  the 
veins  in  that  Ticinity.  I  did  not  find  any  rup- 
ture of  the  artery.  *  *  *  It  was  not  a  nor- 
mal clot,  sacb  as  yon  would  expect." 

And  again,  lie  stated: 

"The  dot  probably  produced  taneonsdona- 

nesB." 

There  ia  no  testimony  even  touching  a  crim- 
inal agency  In  this  case,  other  than  that  of 
Dr.  Allard.  Wltout  a  state  of  unconscious- 
ness produced  by  a  criminal  agency,  there  Is 
no  evidence  whatever  upon  wMcb  a  convlo- 
tion  can  stand.  Yet,  there  is  no  evidence  in 
the  record  that  the  supposed  clot  on  the  in- 
side of  the  skull  of  the  deceased  produced 
unconsciousness.  This  witness  said:  "Prob- 
ably." UmreoTer,  the  medical  witnesses  for 
the  defense  all  state  in  their  Judgment  that, 
even  though  there  was  a  clot  of  this  char* 
acter.  It  probably  would  not  produce  uncon* 
adousness. 

In  view  of  tbia,  what  reliance  can  be  placed 
on  Dr.  Allard's  testimony  that  there  was  vio- 
lence aiq;>Ued  In  the  region  of  the  middle 
foesa?  Not  only  would  reasonable  men  be 
in  doubt  as  to  ft  state  of  unconsdousnesa, 
but  if  they  had  to  decide  upon  such  evidence, 
they  would  have  to  come  to  the  conclusion 
that  there  was  not  a  state  of  unconsciousness. 
This,  however,  Is  simply  from  tfie  state's  evi- 
dence alone.  Drs.  Armstrong,  Barrett,  Wem- 
ham,  and  Graham  all  testify  that  If  the  de- 
ceased bad  been  nnconsdous,  she  would  have 
moved  violmtly  upon  the  floor  until  death 
came,  and  they  give  their  reasons  for  such 
bdlef,  and  those  reasons  are  sound  and  irre- 
futable, and  they  gave  illustrations  from 
tbelr  own  practice  where  one  who  is  uncon- 
sdoos  responds  Immediately  to  pain,  and  all 
testify  that  it  Is  only  a  state  where  an  an- 
sstbetlc  la  given  that  the  person  would  not 
respond  to  pain.  Moreover,  the  state's  evi- 
dence shows  conclusively  that  the  dea^ased 
did  not  more  from  where  she  lay  on  the  floor, 
after  getting  there.  She  was  not  uncon- 
scious, but  dead,  Immediately  after  her  body 
came  In  contact  with  the  floor. 

The  fact  that  the  defendant  did  not  make 
more  of  an  effort  to  save  bis  wife  creatH 
only  a  suspidon,  and  that  is  overcome  by 
bis  sending  Chester  to  Moyer'a  for  aid ;  by 
his  breaking  in  the  window  of  the  bouse, 
and  attempting  to  make  an  entry  and  calling 
to  bis  wife;  by  his  going  to  Stockton's  for 
assistance;  by  reason  of  the  fact  that  the 
deceased  was  on  the  bare  floor  of  tbe  kitdien 
and  not  in  bed;  by  hla  telegraphing  to  her 
mother  and  sending  for  a  doctor  and  the 
coroner;  and  the  further  fact  that  be  did 
nothing  to  accelerate  the  Are  so  as  to  cover 
the  crlme^  were  be  gaUty  of  crlmab  It  may 


also  well  be  remarked.  It  Is  surprising  and 
beyond  comprebuudon,  why  Opal  and  the 
others  over  the  age  of  discretion,  paid  so  lit- 
tle attention  to  tbelr  mother,  under  the  dr- 
cumstancea.  This  la  tbe  great  mystery.  N<uie 
of  them  tlwught  of  mother.  No  explanati«i 
la  made  or  att^pted  to  be  made  In  ttie  erl- 
dence;  we  can  make  none. 

ilea  do  not  ordinarily  call  wltnessea  to  tbe 
result  of  thdr  criminal  acts.  "His  conduct 
in  leaving  bis  wife  in  tbe  baming  boilcUng 
and  running  away  to  alarm  the  nelgbborbood 
may  not  imfairly  he  attributed  to  his  lack  of 
moral  flb^  or  physical  courage,  in  the  ab- 
ject fear  vbidi  overcame  him  when  be  dls- 
coTered  that  tbe  fire  could  not  be  extingulsb- 
ed."  State  t.  Bass,  2S1  Mo.  180;  167  8.  W. 
789. 

If  a  oonvictlon  may  be  bad  upon  inferoices 
or  conjectures,  then  why  la  Opal  not  equal- 
ly as  guilty  as  her  stepfather?  Her  eon- 
duct  the  nlgbt  of  tbe  fire  is  Just  as  nn^- 
plalnable  as  bis,  and  her  opportunity  for 
commission  of  tbe  crime  Just  as  favorable. 
Admittedly  she  expressed  no  anxiety  or  cob- 
cem  fer  her  mother,  while,  tfaon^  beSated,  be 
did  in  foct  try  to  Mter  Uie  boose  and  called  to 
his  wife.  The  strange  thing  Is  tb£t  none  of 
the  cblldren,  young  or  old,  seemed  to  have 
any  thought  or  care  for  tbelr  mother  at  tbe 
time  of  tbe  conflagration,  altboogb  It  appears 
that  she  was  a  good  mother  to  tboa.  Tbe 
entire  case  Is  shrouded  in  mystery,  and  tbe 
conduct  ct  tbe  father  and  all  of  tbe  chil- 
dren seems  most  unaaturaL 

We  are  committed  to  tbe  doctrine  that — 

"A  defendant  may  not  be  convicted  on  con- 
jectures, however  shrewd,  on  suspidona,  how- 
ever Justified,  on  probab&itleB,  however  atrong, 
but  only  upon  ev^ence  which  estabUahee  guilt 
beyond  reasonable  doubt;  that  is,  upon  proof 
such  as  to  logicaUy  compel  tiie  conviction  that 
the  charge  is  true."  State  r.  McCartfay,  80 
Mont.  226,  92  Pac  S21;  State  v.  Postal  TeL 
Co..  63  Mont  107,  161  Pac  953;  State  v.  .Tay- 
lor, 51  Mont  3S7,  153  Pac  275;  State  v. 
Sieff,  54  Mont.  160, 168  Pac  524;  SUte  v.  Mnl- 
lins,  65  Mont.  95,  173  Pac  788;  State  T.  Brow- 
er,  55  Mont  849, 177  Pac  241;  State  v.  Biggs, 
eupra;  State  v.  Schrack,  60  Mont  — ,  198  Pac 
137;  People  T.  Abrling,  279  IIU  70^  lie  N.  B. 
704. 

[U  Our  statute  Section  S20S  of .  tbe  Be- 
vised  Codes)  lUDvtdes: 

"No  person  can  be  ewricted  of  murder  or 
manslaughter  unless  the  death  of  tbe  peraon, 
alleged  to  have  been  killed,  and  tbe  fact  of  the 
killing  by  the  defendant  as  alleged,  are  eatab* 
lished  as  independmt  acts;  the  former  di- 
rect proof  and  the  latter  beyond  a  reasonable 
doubt" 

In  construing  this  statute  this  court  baa 
held,  and  It  Is  our  view,  that  In  prosecutions 
for  murder,  proof  of  tbe  corpua  dtiictl  In- 
volves tbe  establishment  of  the  fact  Oiat  a 
murder  has  been  committed,  but  it  proves 
neither  tbe  identity  ot  Qie  person  allied 
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to  hare  been  killed  nor  tSie  kllUnE  by  the 
person  accused.  State  t.  Galder,  23  Mont. 
SOi.  69  Psc.  908:  State  t.  Nordall.  88  Mont 
327.  99  Pac.  960;  State  Pqio,  23  BlionL  478, 
09  Pac.  72L 

[t]  The  general  mte  In  homicide  Is  Uiat  tiie 
ertanlnal  agency — caTise  of  the  death — nxay 
always  be  shown  by  dicumstanttal  eTldence 
Bnt  In  order  to  sostaln  a  conviction,  pnxtf  of 
file  criminal  agency  Is  as  Indispensable  as 
the  proof  of  death.  The  fhet  of  death  Is  not 
sufficient;  It  must  afflrmatlTely  appear  that 
the  death  was  not  accidental;  that  It  was 
not  due  to  natural  causes,  and  that  It  was 
due  to  the  act  of  Uie  defendant  Where 
It  Is  shown  by  the  evldauie  on  one  aide,  as 
in  the  case  under  consideration,  that  death 
may  have  been  acddental,  or  it  may  have 
been  the  result  of  natoral  causes,  or  due 
to  suicide,  and  on  the  other  side  that  It 
was  through  ralmlnal  agency,  a  conviction 
cannot  be  sustained.  Proof  of  death  cannot 
rest  in  the  dlsjunctlTe.  It  must  affirmatively 
appear  that  death  resulted  from  criminal 
agency.  Wharton's  Criminal  Bvld.  V(d.  1 
(lOtb  Ed.)  p.  649. 

18]  The  court  in  instruction  No.  29  correct- 
ly told  the  Jury  th^  "should  be  convinced 
by  the  evidence  beyond  a  reasonable  doubt 
of  the  criminal  agency  involved  In  the  com- 
mission of  the  crime  charged;  that  Is,  of 
the  manner  in  whlfdi  the  deatli  of  the  deceas- 
ed was  accomplished."  The  evidence  falls 
far  short  of  meeting  the  requirements  of 
this  Instmetton  as  to  the  law,  tn  tliat  it  does 
not  ai!pear  as  to  how  the  deafli  of  tbh  de- 
based was  accomplished.  And  where  the 
drcomstanoes  relied  on  to  prove  that  death 
was  caused  by  tibe  criminal  act  of  a  person, 
other  than  the  deceased,  are  consistent  with 
the  theory  that  death  was  produced  by  natu- 
ral causes,  there  Is  tailuxe  of  proof.  Dreea- 
■en  V.  States  88  Neb.  875,  66  N.  W.  1024. 

[4]  Where  an  act  may  be  attributed  to  a 
criminal  or  an  Innocent  cause,  It  will  be 
attributed  to  the  Innocent  cause  rather  tlian 
the  criminal  one;  Petq^le  v.  AhrUng,  279  lU. 
70.  116  N.  B.  764. 

The  evidence  la  entirdy  drcmaatantial, 
and  in  our  oplnloa  Is  not  ad^uate  to  siq^rt 
the  verdict;  the  testimony  not  being  suffi- 
dratly  strong  and  convincing  to  ezdnde 
every  rational  hypothesis  other  than  the  de- 
fendant's guilt 

Secticm  7853  of  the  Sevised  Codes  pro- 
videa  as  follows: 

"Indirect  evidence  ii  that  which  tei^  to  es- 
tablish the  fact  in  dispute  by  proving  another, 
and  wUcb.  thoush  true,  does  not  of  itself  con- 
chinvely  establish  that  fact,  but  which  aEFords 
an  inference  or  presumption  of  its  exiBtence. 
For  example,  a  witness  proves  an  admission  of 
the  party  to  the  fact  in  dispute.  This  proves 
a  fact  from  which  the  fact  in  dispute  is  In- 
ferred." 

[K]  Direct  evidence  differs  from  drcum- 
stantlnl.  In  tills,  that  in  the  former  witness- 


es testify  directly  of  llieir  own  knowledge  of 
the  main  fiust  or  fbcts  to  be  proven,  while 
the  latter  Is  the  lumof  of  certain  facts  and 
drcumstances  In  a  given  case  f^om  which  the 
Jury  may  Infer  other  connected  facts  whicb 
usually  81^  reasonably  follow  according  to 
the  common  experience  of  mankind  (State  v. 
AvezT,  lis  Mo.  476,  21  S.  W.  193),  or,  as  it 
is  stated  In  Beoson  v.  State,  43  Tex.  Cr.  Apfi. 
442,  67  S.  W.  96,  69  L.  R.  A  193: 

"The  distinction  between  drcumatantial  evi- 
dence and  direct  evidence  is  that  in  the  first 
Instance  the  facts  apply  directi;  to  the  factum 
probandnm,  while  circumstantial  evidence  is 
proof  of  a  minor  teet,  whieli  by  indirection  logi- 
cally and  rationally  demonstrates  tlie  factum 
probandnm.'* 

Oircnmstantial  evidence  is  divided  into 
two  classes :  (1)  Certain,  or  that  from  whldi 
the  conclusion  necessarily  follows;  and  (2i 
uncertain,  or  that  from  whldi  the  condu- 
siou  does  not  necessarily  follow,  bnt  la  piOb> 
able  only,  and  is  obtained  by  process  of  nor 
soning.  Oreenleaf  on  Evid.  (1401  Ed.)  f  ISa; 
Gannon  v.  People.  127  IlL  097,  21  N.  XL 
U  Am.  St  Bep.  147. 

The  redattve  advantages  ttf  dreumstan- 
tial'and  direct  testimony  are  pointed  tmt  tqr 
Chief  Justice  Shaw  In  the  leading  case  of 
Commonwealth  v.  Wdwter,  69  Mass.  (6 
Cusb.)  286,  02  Am.  Dea  711.  in  the  following 
words: 

"Bach  of  these  modes  of  proof  has  its  sd- 
vantages  and  dlssdvantages;  It  Is  not  easy  to 
compare  their  relative  value.  The  advantage 
of  positive  evidence  is  that  It  Is  the  direct  tes- 
timony of  a  witness  to  the  fact  to  be  proved, 
who,  if  lie  speaks  the  truth,  saw  it  done;  and 
the  onlf  guestioQ  is  whether  be  is  entitled  to 
I)elief.  The  disadvantage  Is  that  the  witness 
may  be  false  and  corrupt  and  tliat  the  case 
may  not  alford  the  means  «f  detecting  his  false- 
hood." 

The  court  then  discussed  drcumstantlal 
evidence^  saying: 

"The  advantt^es  are,  that  as  the  evidence 
commonly  comes  from  several  witnesses  and 
different  aources,  a  chain  of  dreamstances  ia 
less  likdy  to  be  falsely  prepared  and  arranged, 
and  falsehood  and  perjury  are  more  likely  to 
be  detected  and  fail  of  their  purpose.  The  dis- 
advantages are  tliat  a  Jury  has  not  only  to 
nr«lgk  the  evidence  of  facts,  but  to  draw  just 
condnrions  from  them;  in  doing  which  tiie; 
may  be  led  by  prejudice  or  partiality,  or  by 
want  of  due  deliberation  and  sobriety  of  judg- 
ment to  make  hasty  and  false  deductions,  a 
source  of  error  not  existing  in  the  eosaldantion 
of  positive  evidence." 

While  all  evidmoe  is  more  or  less  circom- 
stantlal,  tboe  Is  a  dlfferraice  betxraen  facts 
of  a  particular  nature,  giving  rise  to  pre- 
sumptions, and  evidence  wbldi  Is  direct,  con- 
sisting In  the  i>ositlve  testimony  of  witness- 
es, to  events  and  occurrences,  and  the  dif- 
ference is  matraial  according  to  the.  degree  . 
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of  exactness,  the  relevancy,  weight  of  dr- 
cumstances,  and  the  credibility  of  the  wit- 
nesses. 

[6]  But  where  a  conviction  is  sought  sole- 
ly up«i  drcomstantlal  evidence,  the  crimina- 
toiT  circumstances  proved  must  be  consistent 
with  each  other,  and  pohit  so  clearly  to  the 
guilt  of  the  accused  as  to  be  Inconsistent 
\vith  any  other  rational  hypothesis.  State  t. 
Woods,  54  Mont.  103,  169  Pac.  3&;  State  v. 
Suitor,  43  Mont  31,  114  Pac.  112,  Am.  Gas. 
1912G,  236;  State  v.  Slothower,  66  Mont. 
230,  182  Pac.  270;  People  v.  AhrUng,  supra. 

The  nature  of  circumstantial  evidence  be- 
ing such  that  a  certain  condusion  or  state 
of  facts  Is  sought  to  be  inferred  from  the  es- 
tablishment of  other  facts,  it  is  necessary, 
not  only  that  the  guilt  of  the  accused  be 
consistent  with  those  facta,  but  they  must 
exclude  every  reasonable  hypothesis  other 
than  hta  guilt;  or,  as  It  Is  sometimes  ex- 
pressed, they  must  be  susceptible  of  explana- 
tion upon  no  reasonable  hypothesis  consist- 
ent with  tbd  Innocence  of  the  accused.  The 
reason  for  this  la  that  as  long  as  the  cir- 
cumstances are  capable  of  two  or  more  ex- 
planations, one  consistent  and  the  other  in- 
consistent with  his  Innocence,  the  evidence 
does  not  fill  the  test  of  moral  certainty,  and 
is  therefore  Insuffldent  to  convict. 

The  same  degree  of  certainty  Is  required  to 
warrant  a  conviction  on  drcumstantial  evi- 
dence as  when  the  evidence  Is  direct,  and  the 
jury  are  required  In  all  (Criminal  cases  to  be 
satisfied  beyond  a  reasonable  doubt  of  the 
guilt  of  defendant.  State  v.  Kyan,  12  Uont 
297,  30  Pa&  7& 

In  the  dedslon  on  the  former  appeal  ot  this 
case,  Mr.  Justice  HoUoway  vfvH  said: 

'"The  evidence  Is  not  only  Intrioflically  de- 
ficient, bat  its  legal  insufficiency  is  emphasized 
by  tbe  facts  which  it  fails  to  prove  or  tends 
to  prove.  So  far  as  disclosed  by  the  record, 
the  theory  upon  which  the  state  proceeded  was 
that  Mrs.  Biggs  had  been  dealt  a  violent  blow 
on  the  side  of  the  bead  sufficient  to  render  her 
nnconsdeos;  that  her  body  was  then  moved 
from  the  front  room,  where  she  bad  been  sleep- 
ing, to  the  Uteben,  laid  upon  the  floor,  her 
clothing  aatorated  with  kerosene,  a  fire  started, 
and  that  she  was  sotEocated  by  the  smoke. 
There  is  not  even  a  scintilla  of  evidence  to 
support  any  other  theory.  There  is  not  any 
evidence  of  a  telltale  bluc^eon  with  which  the 
blow  was  struck;  no  evidence  that  defendant's 
band  showed  signs  that  he  had  struck  her  with 
bis  fist;  no  evidence  of  blood  or  the  odor  of 
kerosene  on  his  dothlng;  nothing  to  indicate 
that  he  had  been  near  a  fire;  ne  evidence  of 
a  straggle  or  ovtery;  no  evldeBee  of  any  mo- 
tive on  the  part  of  the  defendant  There  was 
no  contusion  on  the  bead  of  the  deceased,  and 
no  evidence  upon  the  nndersurfaee  of  the  scalp 
that  a  blow  had  been  administered.  Although 
defendant  slept  in  the  second  story  bedroom 
with  eight  children,  indoding  Opal,  the  step- 
daughter, aged  IS,  and  a  witness  most  unfriend- 
ly to  defendant,  there  Is  not  a  suggestion  that 


any  one  heard  him  leave  his  bed  or  the  room 
from  the  time  he  retired  at  8:30  until  the  fire 
was  discovered. 

"The  evidence  does  not  exdude  fht  theory 
of  acddental  burning  and  deaUi  from  shock. 
Granting,  for  the  sake  of  argument,  that  the 
facts  and  circumstances  raise  conjectures,  sob- 
pidons,  and  probabilities  inconsistent  with  the 
theory  of  defendant's  innocence— and  I  Inatit 
that  they  do  not  do  more —  ♦  •  ♦  the  ver- 
dict in  this  case  can  rest  only  upon  mere  sub- 
pidon,  bom  and  nurtured  in  the  abhorrence 
which  the  Jury  must  have  fdt  for  a  man  so 
brutal  in  bla  conduct  toward  his  wife  and  so 
cowardly  that  he  would  not  incur  greater  risk 
to  save  her  fnun  their  burning  house." 

The  evidence  la  wholly  Insnffldoit,  not 
only  to  fix  the  crime  upon  tbe  defendant, 
bat  to  sbov  beyond  a  reasonable  doubt  that 
there  was  a  criminal  agency  empioyed.  It 
amounts  to  no  evidence  at  aU. 

[f ]  We  are  not  unmindful  that  we  are  lim- 
ited on  our  review  to  an  examlnatiwi  <tf  the 
nicord  to  deterxDlne  whether  there  Is  any 
substantial  evidence  to  JuetUjr  the  verdict 
State  T.  Pota,  66  Mont  687,  186  Paa  1U4. 
But  where  the  evldoice  is  unsubstantial,  or 
Is  wholly  lacking  in  matnlal  particulars,  or 
where  it  Is  meager,-  fragmentary,  discon- 
nected, and  q?eculatlve,  as  In  Ihia  case,  It 
is  Insuffldent;  and  when  a  conviction  results, 
based  on  such  testimony,  this  court  will  not 
hesitate  to  set  aaide  the  verdict  In  our 
<^lnlon  tbe  verdict  in  this  case  was  the  re- 
sult of  passion  and  prejudice,  aroused  by 
that  which  the  defendant  did  not  do^  rather 
than  what  he  did  do,  on  the  night  of  the 
tragedy,  the  wanton  disregard  of  the  de- 
fendant for  the  safety  of  his  wife  under  the 
drcumstances.  It  la  far  better  that  a  guilty 
man  should  go  unpunished,  than  that  an  in- 
nocent person  suffer  punishment  based  on 
such  evidence. 

For  the  reasons  stated  tbe  cause  is  revers- 
ed and  ronanded,  and  it  Is  ordered  that  the 
case  be  dismissed,  and  the  defendant  dis- 
charged. 

Beversed. 

COOPER  and  HOLLOWAT,  JJ.,  onkcor. 

BRANTLT,  0.  J.,  and  RETNOIJ)S,  J.  (dis- 
semting).  The  evidence  is  unsatisfactory,  so 
much  so,  that,  as  members  of  the  Jury  to 
which  it  was  submitted,  we  should  have  been 
unwilling  to  agree  to  a  verdict  of  gnilty. 
Even  so,  the  legitimate  function  of  this  court 
Is  that  of  review  to  ascertain  whether  the 
evidence  as  It  appears  in  the  dead  record 
Is  sufficient  to  fumish  a  substantlai  basis 
for  an  Inference  of  guilt  and  not  to  detov 
mine  its  weight  This  Is  exduslv^  tbe 
functlim  of  the  Jury. 

After  an  examination  of  the  evidence,  due 
allowance  being  made  for  the  fact  that  the 
Jury  observed  the  witnesses  and  heard  them 
testify,  we  are  impelled  to  the  oondualoa 
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tbat  tbe  verdict  should  not  be  disturbed. 
There  Is  substantial  evidence,  the  probative 
value  and  force  of  whicb  bas  not«  In  onr 
opinion,  been  taken  Into  account  by  the 
majority  oi  the  court  It  serais  to  as  that 
this,  taken  together  with  all  the  other  evi- 
dence, tends  to  establish,  to  th<t  exdnsiini  of 
eveiT  other  rational  hypothesla^  not  only 
that  the  decedent  was  killed  by  violent 
means,  but  also  that  she  was  klUed  by  the 
defendant 

It  will  serve  no  useful  purpose  to  set  out 
and  analyze  the  evidence.  We  are  content, 
therefore,  to  go  no  fnrtlw  than  to  record 
oar  dissent 


RYAN  V.  DISTRICT  NO.  I   OF  POWELL 

COUNTY.    (No  4453.) 

(Supreme  Conrt  of  Montana.  Oct  10,  1921.) 

Appeal  an<  error  «=»IOII(l)— PIntflsgt  on 
ooaflfctlng  evldenoe  not  disturbed. 

Finding  of  the  tHal  court  on  conflicting 
eTidence,  but  substaDtially  sopported  thereby, 
that  plaintiff,  a  school-teacher,  was  discharg- 
ed, and  did  not  abandon  her  emploAnent  will 
not  be  distnrbed  by  the  court  on  appeal. 

Amieal  from  District  Court,  Powdl  Coun- 
ty; George  B.  Winston,  Judge. 

Action  by  Mary  B.  Ryan  against  District 
Na  1  of  Powell  County.  Judgment  for 
plain tur,  and  defmdant  appeals.  Affirmed. 

W.  E.  Eeel^,  of  Deer  Lodge,  for  appellant 
8.  P.  Wilson,  of  Deer  Lodge,  for  respond- 
ent 

SPENCER,  0.  On  Marcb  S,  1919,  plalnttfT 
(Atalned  Judgment  against  the  defendant  for 
$400.  together  with  Interest  thereon  from 
Jnae  1.  1918,  and  |11.70  costs.  D^tedant's 
motion  for  a  new  trial  was  denied,  and  ap- 
peal Is  from  the  order  denying  the  motion 
and  from  the  Judgment 

The  complaint  alleges,  in  substance,  the 
execution  of  a  written  contract  on  June  14, 
1917,  by  plalntltf  and  defendant,  whereby  the 
plaintiff  agreed  to  teach  school  In  district  No. 
1  of  Powell  county  for  a  period  of  9%  months 
banning  September  3, 1917,  for  a  stipulated 
wage  of  $780,  or  ISO  per  month;  that  plain- 
tiff entered  upon  her  employment  In  accord- 
ance with  the  contract,  and  discharged  all  the 
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duties  required  of  her  until  February  12, 1918, 
when  d^endant  discharged  her,  and  refused 
to  permit  her  longer  to  continue  her  employ- 
ment under  the  contract;  that  she  fulfilled 
all  the  terms  of  the  contract  required  of  her, 
and  complied  In  all  respects  with  ttie  laws  of 
the  state  and  rules  of  the  school  board,  and 
that  her  discbarge  by  the  defendant  was  ar- 
bitrary, wrongful,  unlawful,  and  without 
cause;  and  tbat  plaintiff  in  nowise  acquiesced 
in  the  discbarge,  and  that  at  all  times 
during  the  period  of  said  contract  she  held 
herself  in  readiness  to  perform.  The  com- 
plaint Chen  alleges  $400  as  the  amount  due 
under  the  contract  demand,  and  refusal  of 
payment 

The  answer  admits  the  execution  and  ac- 
ceptance  of  the  contract  by  both  plaintiff  and 
defendant  and  the  performance  of  Its  terms 
by  plaintiff  until  February  11,  1918,  and  de- 
nies all  other  allegations.  For  affirmative 
defenses  the  defendant  urges  abandonment  of 
the  contract  by  plalntUTs  resignation,  and  re- 
scission by  mutual  agreement  of  the  parties 
and  settlement  of  the  claim  sued  npon  by 
tendOT  of  warrant  for  984  by  defendant,  and 
acceptance  thereof  by  the  plaintiff,  all  of 
which  affirmatlTe  defenses  were  put  In  issue 
by  reply. 

A  Jury  was  exprescOy  waived  by  both  par- 
ties, and  trial  had  to  the  court  The  proceed- 
ings at  the  trial  disclose  that  the  oiOy  issue 
to  be  determined  was  whether  the  plaintiff 
voluntarily  resigned  and  abandoned  her  con- 
tract or  was  disdiarged  in  violation  at  its 
terms.  The  court  resolved  all  doubt  In  favor 
of  the  plaintiff  and  ordered  Judgment  accord- 
ingly. The  evidence  offered  by  the  reflective 
parUes  is  not  harmonious*  nor  fmn  the 
standpoint  of  either  is  it  entirely  satisfactory. 
In  general,  it  presents'  a  conflict  The  court, 
exercising  its  functions  as  both  court  and 
Jury,  found  tile  tacts  In  favor  of  the  plain- 
tiff. We  think  there  Is  substantial  evidence 
to  support  the  finding,  and  hence  It  is  not  for 
this  court  to  substitute  its  judgment  for  that 
of  the  court  which  tried  the  case. 

We  find  no  merit  In  any  of  the  assignments 
of  error,  and  therefore  recommend  that  the 
Judgment  and  order  ai^pealed  from  be  af- 
firmed. • 

PER  CURIAM.  For  the  reasons  given  Id 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 
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EBEUNG  T.  BANKERS'  CASUALTY  CO. 

(No.  4457.) 

(8tq;>Tema  Oonrt  of  M<mtuiB.  Oct  10,  1921.) 

iBsaraMoa  «s»53l— tijny  whlto  wttehiaB  •>!- 
glne  repairer  Md  reeefvMl  whila  dolDQ  "any" 
aot  pertaliing  to  more  dngeroes  oooapatloD. 

Where  a  decedent  was  Insared  as  a  "pro- 
lurteCor  and  meat  cutter  in  ahop,"  a  higher  class 
than  "tender  to  tranait,"  by  policy  proTiding 
that,  if  insnred  was  injured  **whne  doing  any 
act  or  thing  pertaining  to  any  occupation"  dif- 
fering from  the  classification,  he  shall  be  paid 
only  such  portion  as  his  premium  iroald  hare 
purchased  at  such  more  hazardous  occupation, 
decedent's  beneflduy  was  entitled  only  to  the 
lesser  amount,  where  he  wee  killed  while  watch- 
tog  tht  repair  of  an  engine  while  on  a  train 
In  which  be  was  engaged  aa  a  "tender  to  trans- 
it" ^  a  shipment  of  live  stock;  tiie  word 
"any"  meantog  one  indifferently  out  of  an  un- 
limited number;  and  it  bring  immaterial  that 
the  act  of  the  decedent  alone  was  harmless,  if 
the  thing  being  done  by  him  at  the  time  of  the 
injury  pertained  to  a  more  hazardoua  occu- 
pation. 

tEd.  Notew— For  other  deflnitiona,  see  Words 
and  Phraaea,  Firat  and  Second  Series.  Any.] 

A[)(>eal  from  Dlatrlct  Court,  Bl^  Horn 
Ooanty;  Charles  A.  Taylor,  Judge. 

Action  by  Jessie  W.  Ebeling  against  the 
Bankers'  Casualty  Company.  From  an  or^ 
der  denying  new  trial,  defimdant  appeala 
Uodified  and  affirmed. 

Nlcbda  ft  Wilson,  o£  BUUngB,  Cor  wpel- 
lant 

T.  H.  Bnrke.  of  Hardin,  for  reBpondent. 

HOLLOWAT,  J.  William  O.  Ebellng  was 
Insared  under  a  policy  which  dasstfled  oc- 
cupations accordtog  to  their  rewectlve  haz- 
ards, and  designated  the  amount  of  insurance 
wlilch  a  given  premium  paid  in  advance 
would  purchase  upon  the  life  of  one  engaged 
in  any  of  the  different  occupations  so  classi- 
fied. Ebeling's  occupation  was  given  as  a 
"proprietor  and  meat  cutter  in  shop."  and 
was  included  in  dasa  D.  The  occupatioD  of 
"tender  in  tranait"  of  live  stock  was  indud- 
ed  In  dass  X.  The  annual  premium  paid  by 
Ebeling  would  purchase  Insurance  to  the 
amount  of  $1,100  upon  the  life  of  one  en- 
gaged in  a  class  D  occupation,  whereas  it 
would  purchase  but  $276  upon  the  life  of  one 
engaged  in  a  class  X  occupation.  The  poll* 
cy  contained  the  following  provision: 

"In  the  event  that  the  insured  is  injured  or 
contracts  sickness  after  having  changed  his 
occupation  to  one  classified  by  the  company  as 
more  hazardous  than  that  stated  in  the  poli- 
cy, or  while  be  Is  doing  any  act  or  thing  per- 
tatoing  to  any  occupation  so  dassified,  except 
ordinary  duties  about  his  residence  or  while 
engaged  to  recreation,  to  which  event  the  com- 
pany wUl  pay  oidy  aueh  portion  of  Oie  indem- 


nities provided  In  tiie  poQcy  as  tiw  iwendnm 
paid  would  have  purdiaaed  at  tha  rate,  but 
witUn  the  limit  so  fixed  by  the  company  for 
sudi  more  haiardons  occupation." 

Abont  August  SO,  1917,  Ebellng  engaged 
as  a  tender  in  transit  of  a  shipment  of  Uve- 
Btocfe  from  Little  Horn,  Mont,  to  Omaha, 
Neb.  When  the  train  reached  Owen,  Wyo.. 
on  Autrust  81,  the  locomotive  became  disabled 
and  the  tr^n  stopped.  £bellng  and  the  other 
Btodc  tenders  went  from  the  caboose  toward 
tlie  fOTward  eai  of  the  train  to  ^ve  atten- 
tion to  a  steer  that  was  down  in  one  of 
the  cars  and  assist  it  to  its  feet  When  tliat 
work  was  accomplished,  they  went  to  the 
locomotive  and  stood  about  watdilng  the 
trainmen  in  the  work  of  repair,  and  while 
they  were  so  engaged  a  cyltoder  head  was 
blown  out  strtkng  Ebellng  and  faflfi-flng 
injuries  trom  nidcta  he  died.  Plaintiff,  the 
beneficiary  named  to  the  pollQr,  broogbt 
this  action  to  recover  $1,100.  The  defendant 
company  tendered  $276,  but  the  tender  was 
refused.  The  trial  resulted  in  a  verdict  and 
Judgment  for  the  amount  claimed  by  ttw 
plaintiff,  and  the  defendant  appealed  there- 
from and  from  an  order  denying  a  new  trial. 

There  &  not  any  conflict  to  the  evidence, 
and  for  all  practical  purposes  this  appeal 
may  be  considered  aa  though  the  case  Aad 
been  submitted  uinni  an  agreed  statement  of 
facts.  The  only  qnestlcHi  for  determination 
is:  Was  the  Insared,  at  Hie  time  of  Us  in- 
jury, doing  any  act  or  thing  pertaining  to  the 
more  hazardous  occupation,  tender  In  trans* 
it?  If  he  was,  the  amount  of  recovery  must 
be  reduced  to  $27S.  If  he  was  not  tb*  Jndg- 
mwt  nmst  be  affirmed.  There  is  not  uny 
conflict  of  authority  reqpecting  the  general 
rules  of  law  at^llcable  to  a  case  of  this  tbar- 
acter,  but  some  conflict  growing  oat  of  the 
application  of  well-settled  rules  to  Oie  facts, 
and  this  conflict  or  confusion  arises  from 
the  proper  construction  of  the  provision  to 
poUcies  whldi  dlmlnlBhes  Uablllty  in  tiie 
event  tiiat  the  Injucy  oocors  while  tbe  In- 
sured is  doing  any  act  or  thing  pertaining 
to  an  occupation  dassified  aa  more  haaard- 
ous  than  tbe  one  for  whidt  the  Insnred  wu 
accepted.  The  earlier  accident  policies  pro- 
vided only  for  dimtolshed  liability  to  the 
event  tba  Insured,  at  the  time  of  his  Injaiy, 
had  changed  his  occupation  to  one  dassi- 
fied as  more  hazardous,  and  the  courts  held 
gaierally  that  tbe  term  "dianged"  was  em- 
ployed to  the  Boise  of  substitutiw,  that  the 
performance  of  an  Isolated  &<A  pertaining  to 
a  more  hasardous  occtqtation  did  not  oon- 
sUtate  a  diange  itf  occupation,  and  that  the 
insurance  company  could  not  claim  the  right 
to  have  tbe  indonnity  diminished  by  rea- 
son of  tbe  foct  that  tbe  insured  was  to- 
Jured  while  In  the  pexfoimanoe  of  sucb  Iso- 
lated act  The  leading  cases  so  holding  are 
Stone's  Adm'r  v.  U.  8.  Casoalty  Oo^  84  N.  J. 


^s»For  other  earn  m%  nme  toplo  sod  KKY^PUBOR  la  aU  Key-Nunbered  Dlfeits  aad  ladexw 
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La\r,  371;  Imniranoe  Co.  t.  Bnrrousha,  69 
Pa.  43,  8  Am.  Bep.  212;  Baldwin  r.  Frater- 
nal Accident  Aastxdatton.  21  Misc.  Bep.  124, 
46  N.  T.  Bupp.  1016;  Id..  29  App.  Div.  627, 
52  N.  T.  Supp.  1136,  afflmued  159  N.  T.  561, 
54  N.  B.  1089;  Berliner  t.  Trav^er's  In- 
surance Co.,  121  CaL  45S,  63  PaC;  818^  41  L. 
B.  A.  467,  66  Am.  St  Bep.  49. 

Later  the  courts  held  that,  if  the  act  being 
done  at  the  time  the  injury  was  received  was 
one  which  fairly  pertained  to  the  regular 
employment  of  the  insured,  It  oould  not  be 
h^d  that  be  had  changed  his  occapation  by 
reason  of  the  fact  lhat  the  act  pertained, 
also,  to  a  more  hazardous  employment. 
Thome  T.  Casualty  Co.,  106  Ha  274,  76  Aa 
1106.  Finally  the  courts  were  called'  on  to 
amsider  policies  containing  the  provisloiiB 
qnoted  above,  and  in  Smith  v.  Mas»acliuBetta 
Bonding  &  Insoranoe  Co,  179  N.  a  489.  lOQ 
8.  E.  887.  It  was  held  that,  tf  the  act  being 
done  by  the  Insured  at  the  time  of  his  In- 
Jury  was  one  pertaining  directly  to  bis  own 
occupation,  the  liability  of  the  Insuring  com- 
pany would  not  be  diminished  by  reason  of. 
the  fact  that  the  act  pertained  also  to  a  more 
hazardoos  undertaking.  In  Holiday  t. 
American  Mutual  Acc:  Ass'n,  103  Iowa,  178, 72 
M.  W.  448,  04  Am.  Bt  Bep.  170,  and  In  Zan- 
tow  T.  Old  Line  Aoc  Ins.  Co..  104  N^.  666, 
178  N.  W.  B07,  recovery  was  permitted  In 
each  Instance  for  the  ftice  of  tbe  policy,  un- 
der clrcrumstances  not  dltTerent  materially 
from  those  Involved  in  the  present  Inquiry, 
and  those  two  cases  are  the  only  ones  dis- 
closed by  our  research  which  would  warrant 
recorery  In  this  case  for  the  larger  amount 

We  are  unable,  however,  to  enunciate  the 
reasoning  in  either  case,  or  to  approve  the 
method  by  which  the  contusion  was  reach- 
ed. In  effect,  tbe  Iowa  court  rend  out  of 
the  policy  the  provision  for  diminished  li- 
ability In  the  eroit  Out  insured  Is  Injured 
while  doing  any  act  or  tbdng  pertaining  to  a 
more  hazardous  occupation,  or  &dled  to  die* 
tlngniah  between  a  policy  containing  sodi 
provlstm  and  one  which  omits  it.  It  is  oar 
JndgnMnt  that  courts  axe  not  constituted  to 
make  new  oontmcts  for  partfa  or  to  alter 
existing  ones.  Their  fonctlon  Is  to  construe 
and  enforce  contracts  as  they  are  made,  so 
long  as  thi^  do  not  contravene  pnUic  p(^icy 
or  violate  ezjNress  inrovislons  of  tbe  law.  The 
Netnaaba  oonrt  oonstnied  the  provisl<m  to 
apply  imly  in  the  mmt  the  act  or  thing  per^ 
tains  peculiarly  to  a  more  hazardons  oouipar* 
tion,  thereby  restricting  materially  its  opexm- 
Uon  or  effect 

It  would  appear  reasonable  that  if  the 
parties  Intoided  tbat  the  only  act  or  thln^ 
the  d(dng  of  which  would  operate  to  diminish 
UabUity  in  ease  of  Injury,  should  be  one 
pertaining  peculiarly  or  ^duslTely  to  the 
more  hazardous  occupation,  they  would  have 
employed  some  apt  term  to  indicate  such 
pnipose,  and  ttie  fact  that  they  did  not  do 


so  leads  naturally  to  the  conclusion  tiiat 
they  intended  Just  what  the  terms  they 
did  employ  fairly  signify.  This  policy  maizes 
the  character  of  the  occupation  to  which  the 
act  pertains,  and  not  the  character  of  the 
act  Itself,  determine  the  extent  of  liability. 
It  does  not  provide  for  a  diminished  liabili- 
ty only  in  the  event  the  insured  is  injured 
while  doing  an  extrahazardous  act  or  thing 
pertaining  to  a  dlfleroit  occupation,  but  does 
provided  for  diminished  liability  if,  at  tbe 
time  of  the  injury,  the  Insured  Is  doing  anv 
act  or  thing  pertaining  to  a  more  hazardons 
occupatl<m.  The  adjective  "any"  means  one 
Indlffer^tly  out  of  an  unlimited  number 
(WebBtfiA>'8  International  Dictionary),  and 
therefiwe,  if  the  act  or  thing  being  done  by 
the  Insured  at  the  time  of  the  injury  pertains 
to  a  more  hazardous  occupation,  it  is  wholly 
immaterial  that  such  act  Itself,  if  standing 
alone,  woold  be  harmless,  or  fraught  with  no 
danger  whatever.  By  no  possible  procees  of 
reasoning  can  the  language  employed  be 
tortured  Into  any  otlker  meaning,  and,  since 
the  parties  so  expressed  tttemsdveB,  they 
must  abide  the  consequences.  From  tbe 
time  this  shipment  was  started  on  Its  Jour- 
ney nntU  It  roadbed  its  destination,  the  live 
Etfxk  composing  it  were  in  transit,  and 
Ebeling  was  a  caretaker  or  tender  in  transit 
Loeedi  r.  Union  Casualty  &  Surety  Co.,  176 
Ma  654,  7S  S.  W.  ^1.  It  may  be  conceded 
that  the  Isolated  act  of  tending  this  particu- 
lar shipment  did  not  constitute  a  change  of 
occupati<Hi  within  tbe  meaning  of  the  policy, 
but  if  It  did  not  constitute  an  act  or  thing 
pertaining  to  the  occupation  of  a  tender  In 
transit,  it  Is  only  because  tlie  tenns  employed 
are  nttinly  Inoomprehensibla 

But  the  meaning  of  the  contract  Is  not  ob- 
scure; on  the  contrary,  It  Is  too  plain  to  ad* 
mlt  of  doubt  We  are  not  alone  in  this  eoa- 
cluslon.  The  decided  weight  of  authority 
sustains  our  view.  In  each  of  the  following 
cases:  Thomas  v.  Mason's  Fraternal  Acc. 
AsB'n,  64  App.  Dlv.  22,  71  N.  Y.  Supp.  692, 
Lane  t.  General  Acc  Ins.  Co.  (Tex.  Glr. 
App.)  113  S.  W.  324,  and  Green  v.  National 
Casualty  Co.,  87  Wash.  237,  161  Faa  609— 
t3ie  Insured  was  Injured  while  hunting,  an 
occupation  classified  as  more  hazardous  than 
the  one  for  which  he  was  accepted,  and  In 
eaxSk  Instance  it  was  held  that,  though  tbe 
Insured  had  not  changed  his  occupation,  he 
was  doing  an  act  or  thing  pertaining  to  the 
more  hazardous  employment  and  taierefore 
the  recov^  should  be  limited  to  the  amount 
whldi  tbe  premium  would  purdiase  upon 
the  life  of  one  engaged  In.  such  more  hazard- 
ous undertaking.  In  Montgomery  t.  Con- 
tinental Casualty  Ca,  131  La.  476,  69  South. 
907,  the  Insured,  a  draftsman  with  office  and 
traveling  duties  only,  was  injured  while  do- 
ing the  work  of  a  machinist,  an  occupation 
daaslfled  aa  more  hazardous,  and  the  dec4- 
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Bion  was  la  harmony  with  the  views  expreefl- 
ed  In  the  cases  last  dted  above. 

The  order  denying  a  new  trial  Is  affirmed. 
For  the  reasons  given,  the  cause  Is  remand- 
ed to  the  district  court,  with  directions  to 
modify  the  Judgment  by  reducing  the  amount 
thereof  to  ^5  as  ot  the  date  of  the  original 
Judgm^it,  and,  when  so  modified,  it  will 
stand  affirmed.  The  ai^lant  will  recover 
Its  costs  of  this  appeal. 

Modified  and  affirmed. 

BRANTLT,  0.  J.,  and  REYNOLDS, 
COOP&iE)  and  QALiEIN,  JJ.,  concur. 


STATE  «  nl.  GOODWIN  v.  DISHMON  it  al. 
(No.  4498.) 

(Supreme  Court  of  Afontana.  Oct  10,  1&21.) 

New  trial  «=92— Motion  for  not  aathorizMl  in 
search  warrant  praceodlng  aader  Prohlbltloa 
EaforeeniMt  Act. 
A  motion  for  new  trial  la  not  aathoriced 

in  search  warrant  proceeding  under  FrohiUtion 

Enforcement  Act. 

Appeal  from  District  Court,  Missoula  Coun- 
ty; B.  Lee  McCuUoch,  Judge. 

Search  warrant  proceeding  under  the  Pro- 
hibition Enforcement.  Act  by  the  State,  on 
the  relation  of  one  Goodwin,  against  Ora 
Disbmon  and  otbers.  From  a  final  Judg- 
ment and  from  an  order  denying  a  motion  for 
new  trial,  defendants  appeiu.  Appeal  from 
order  denying  motion  for  new  trial  dismiss- 
ed, and  final  judgment  reversed. 

Harry  H.  Parson*  of  Misaoala.^for  appel- 
lants. 

Letmard  Goodwin,  of  Plains,  Fred  R.  An- 
gevlne,  of  MIssonlEt  Jamea  D.  Taylor,  of 
Hamilton,  and  L.  A.  Foot,  Asst.  Atty.  G«i., 
for  re^Mndent. 

P£B  CURLAM.  This  case  Is  a  search  war. 
rant  proceeding,  instituted  in  the  district 
court  of  Missoula  county  under  the  provl- 
slona  of  the  Prohibition  Enforcement  Act 
(Laws  1917,  c.  143).  It  came  before  this 
court  on  appeal  by  defendanta  and  claim- 
ants from  the  final  judgment  rendered  by 
the  court,  after  a  hearing  upon  the  return 
by  the  sherlft  of  the  warrant  declaring  for- 
feited a  quantity  of  whisky  seized  thereun- 
der and  ordering  It  destroyed,  and  an  at- 
tempted appeal  from  an  order  denying  a  mo- 
tion for  a  new  trial. 

The  appeal  from  the  order  denying  the  mo- 
tion Is  dismissed,  for  the  reason  that  a  mo- 
tion for  a  new  trial  la  such  proceedings  Is 
not  authorized.  The  appeal  from  the  Judg. 
ment  presents  the  same  question  as  that  pre- 
sented in  the  cases  of  State  ex  rel.  Samtln 


V.  District  Court  of  Custer  County  et  aL, 
G9  Mont.  600,  198  Pac.  362,  and  State  ex  reL 

Hogue  V.  O'Brien  et  al.,  60  Mont.   ,  198 

Pac.  1117.  Upon  the  authority  of  these 
cases,  the  judgment  is  reversed,  and  the  dis- 
trict court  is  directed  to  dismiss  the  proceed- 
ing, and  order  the  sberifC  to  return  the  whis- 
ky and  articles  seized  to  the  defendants  and 
claimants. 
Berersed. 


MUNGER  V.  NELSON.   (No.  4451.) 
(Supreme  Court  of  Montana.   Oeb  10,  1^1.) 

1.  Judgment  (S=>r06(8)— Default  may  be  eo- 
tered  for  failara  to  reply  to  ooanterolalin. 

Under  Bev.  Codes,  {{  6515,  6500,  6562,  a 
default  may  be  entered  for  failure  to  reply  to 
a  counterclaim. 

2.  Judgment  «=9f07  — On  notloi  for  dafaaH 
judgment  on  oounferdalm,  oonrt  may  dfsra- 
oard  rep[y  filed  after  statutory  period. 

Though  a  default  cannot  be  taken  when 
there  is  a  reply  properly  on  file  controverting 
defendant's  counterclaim,  the  court  on  motion 
for  judgment  on  the  counterclaim,  following  a 
default  for  nonappearance  at  the  trial,  may,  in 
view  of  Bev.  Codes,  H  6516,  6560,  6562.  au- 
thorising a  default  if  a  repl;  is  not  filed  with- 
in 20  days,  disregard  a  reply  filed  more  than 
19  months  thereafter  and  more  than  14  months 
after  default,  though  plaintiff  after  filing  such 
reply  and  before  judgment,  moved  the  court 
to  set  aside  the  default  and  permit  a  reply  to 
be  filed;  noch  reply,  if  only  tendered  with  the 
motion,  falling  with  the  denial  thereof.  . 

3.  Judgment  «s>l62(4)— Aflltfavltt  hM  luafl- 
dent  to  overoome  presanptloa  aa  to  verity 
of  coarfs  minotee. 

On  motion  to  set  aside  a  default  for  fail- 
ure to  appear  at  the  trial. 'where  the  afSdavita 
of  the  opposing  attorneys  were  in  conflict  as 
to  whether  movant's  attorney  was  advised  as 
to  the  hour  to  which  the  cause  had  been  con- 
tinued, but  it  was  admitted  that  be  was  pres- 
ent when  the  cause  was  set  for  trial  and  knew 
that  it  had  been  continued  until  the  next  morn- 
ing, and  the  minutes  of  the  court,  which,  being 
part  of  the  record,  import  verity,  showed  that 
he  was  notified  of  the  exact  hour  to  whidi  the 
cause  was  continued,  the  court  did  uot  err  bi  en- 
tering judgment  against  movant;  the  presump- 
tion that  the  derk's  entry  was  correct  not  being 
overcome  by  the  affidavits  filed. 

4.  Pleading  ^329— Fallaro  to  file  bill  of  par- 
tloulars  whea  prdper^  donaadod  dsfeata  right 
to  bo  heard  at  tba  trial. 

In  an  action  for  moneys  advanced,  where 
plaintUf  made  no  response  to  defendant's  de- 
mand for  a  bill  of  particulars,  the  case  being 
one  in  which  a  bill  of  particulars  may  properly 
be  demanded  under  Bev.  Godes,  S  6569,  plaintiff 
could  not  demand  to  be  heard  at  the  triaL 

Appeal  from  District  Court,  Fergna  Coun- 
ty; Boy  E.  Ayvvs,  Judge. 


^ror  ottaw  GBMH  we  •«>•  to^  aad  KBT-NVHBBR  In  aU  K«r-NumlMr«4  DlsMta  aad  tadcxee 
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Action  bj  Fred  B.  If  luign-  agalnafe  Andrew 
J.  MelBon.  Jadgmoit  for  d^endant,  aad 
plaintiff  appeals.  Affirmed. 

Balpb  J.  Anderaon,  of  Lewlatown,  tot  ap> 
pdlant 

Barker 'ft  Gromer»  of  Lewistown,  for  re- 
^ondoit. 

l^HilAN,  a  0.  This  Is  an  appeal  by 
the  pUintlfl  from  a  Judgment  made  and  eo' 
toed  In  favor  of  tlfe  defendant.  The  com- 
plaint was  araMtrmtly  filed  oa  the  lltb  day 
of  Jul7»  1917.  and  It  ia  allied  therein: 

"That  daring  the  year  1914  plaintiK  ad- 
Tanced  to  the  defendant,  at  the  special  instanee 
and  request  of  the  defendant,  certain  moneys 
for  the  purchase  of  a  rellnqoishment  and  for 
the  placing  of  improTenenta  npim  the  lantto, 
which  are  now  the  property  of  the  dsfSndant, 
in  th«  anm  of  92.000:" 

"That  the  said  som  of  money  was  to  be  re- 
paid to  tJie  plaintiff  by  the  defendant  at  audi 
dme  as  the  defendant  could  make  final  proof 
upon  his  lands.** 

It  Is  further  alleged  that  the  defendant 
bad  made  final  proof  upon  the  lands  and 
had  not  repaid  the  money  to  the  plaintiff, 
although  demand  had  been  made  th««for. 
The  defendant  in  liis  answer  denied  the  al- 
legations of  tbe  complaint,  except  that  he 
admitted  that  he  bo  rowed  $75  from  the  plain- 
tiff, and  that  he  executed  and  delivered  to 
plalntiif  a  promissory  note  therefor;  that 
be  had  made  final  proof  upon  the  lands; 
that  he  refused  to  pay  the  plaintiff  the  sum 
of  $2,000  or  any  part  there<rf.  Further  an- 
swering the  complaint,  by  way  of  counter- 
claim, defendant  alleged  that  he  performed 
certain  labor  and  services  for  the  plaintiff, 
at  his  special  instance  and  request,  between 
and  during  the  months  of  March  and  July, 
1914,  and  that  the  plaintiff  expressly  promis- 
ed to  pay  to  the  defendant  the  sum  of  $40 
a  month,  amoimting  to  the  sum  of  $180;  that 
plaintiff  had  not  paid  the  same  to  defendant, 
and  Judgment  is  demanded  therefor,  together 
with  interest  thereon.  This  answer  was  filed 
August  22,  1917.  On  the  day  the  complaint 
was  filed  the  defendant  appeared  and  filed  a 
general  demurrer  and  also  served  and  filed 
a  demand  upon  plaintiff  that  he  furnish  to 
the  defendant,  within  five  days,  a  btU  of 
particulars  of  the  amounts  of  money  allied 
to  hare  been  advanced  by  plalnUff  to  de- 
fendant and  the  time  when  each  item  of 
money  was  so  advanced.  On  January  10, 
1918,  the  d^endant  caused  to  be  entered  the 
default  of  the  plalntlfl  for  failure  to  reply 
to  the  counterclaim.  On  April  10.  1919,  the 
^InUff  served  and  filed  his  reply  to  the  de- 
ftedanf B  coonterdalm,  and  on  the  14th  of 
i^rll  moved  tihe  conrt  to  set  aside  the  de- 
fnlt  and  to  permit  plaintiff  to  file  his  reply 
and  filed  an  affidavit  In  support  of  his  mo- 

tlOD. 

[I]  AK>ellant  maintains  that  a  default 
nty  not  be  ottered  for  failure  of  the  plain- 


tiff to  reply  to  a  eonnterdaim  pleaded  by  d«- 
faidant,  but  that  right  la  glvoa  statntsb 
and  the  practice  has  been  sanctioned  by  this 
court.  Sections  6560.  6662,  6615,  Bev.  Codes; 
State  T.  Quantic;  37  Mont  82,  04  Fac.  491; 
Anaconda  Oo^wr  Mining  Co.  v.  Thomas,  48 
Mont  222, 187  Pa&  SSa 

[2]  Aiqpellant  further  maintains  that  a  de- 
fault cannot  be  taken  wheoi  a  r^ly  or  an- 
swer Is  on  file.  It  is  true  that  a  default 
cannot  be  oitared  when  ttiere  la  a  reply 
properly  on  file,  ctmtroverting  defendant's 
counterclaim  (SeU  t.  SeU,  68  Mont.  329,  193 
Pac.  561),  but  It  ia  also  true  that  a  party 
cannot  escape  the  consequences  of  his  neg- 
lect by  fliiiv  a  ^ea  after  the  expiration  of 
tbe  time  and  after  d^aolt  entered  (23  Cyc 
74B),  At  the  time  the  default  was  entered 
for  failure  of  tlie  plaintiff  to  rep^  to  de- 
fendant's counterclaim,  there  was  no  reply 
on  file^  and  the  r^ly  was  not  filed  for  19 
months  after  the  20  days  had  expired,  and 
more  tbtm  14  montbs  alter  the  default  had 
been  entered.  Four  days  after  the  plaintiff 
filed  his  reply,  and  on  April  14,  1919,  he 
moved  the  conrt  to  set  aside  the  deftiult 
and  to  permit  a  r^ly  to  be  filed.  ThiM  mo- 
tion Was  never  diqiosed  of  except  by  order- 
ing Judgment  tor  defendant  If  the  rei4y 
filed  was  In  fact  only  a  rc^  tendered  with 
the  motion,  it  feU  with  the  denial  of  the 
moti(m.  Begarding  the  rei^  in  any  other 
light  than  as  a  part  of  the  motion.  It  was 
not  pnqierly  filed.  The  statute  requires  a 
reply  to  be  filed  within  20  days  and  author- 
izes a  default!  to  be  Kitered  If  It  is  not  filed 
In  that  time.  Sections  6660,  6662.  651a,  Bev. 
Codes. 

The  Coort  of  Appeals  of  Maryland  beld. 
under  a  similar  statute,  that  pleas  filed  un- 
der drcumstances  here  stated  should  be  dis- 
regarded as  mere  nuUiUee  because  they  were 
filed  In  violation  of  lihe  terms  of  tiie  stat- 
ute. In  discussing  the  question,  the  court 
said: 

'TThls  is  the  dear  meaning  of  the  terms  of 
the  statute,  and  if  by  constraction  a  different 
meaning  be  attributed  to  them,  such  as  that 
contended  for  by  the  defendant,  they  would  be 
virtually  deprived  of  all  restrictive  force,  and 
the  defendant,  in  any  case,  would  be  able  to  do 
what  waa  attempted  to  be  done  in  this  ease; 
that  is,  to  defeat  the  plaintiff's  right  to  judg- 
ment by  simply  placing  npon  record  pleaa  and 
affidavits  at  any  time  before  judgment  entered, 
regardless  of  the  fact  that  no  cause  had  been 
shown  nor  any  leave  of  the  coort  obtained. 
To  suffer  this  to  be  done  would  simply  be  in 
defiance  of  the  express  terms  of  the  ststuce." 
In  re  GemmeU  v.  Davis,  71  Md.  458,  IS  Ati. 
96& 

Ihis  decision  was  reaffirmed  la  the  later 
case  of  John  W.  Waldeck  Oo.  t.  Enunart, 
127  Md.  470,  90  Atl.  684. 

Other  courts,  either  directly  or  Impliedly, 
have  given  the  same  constructlOD  to  similar 
statute*.    Irvine  r.  Davy,  88  GaL  495.  26 
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Plic  SOS;  Gamp  t.  PhllUpa,  88  Ga.  415,  14 
8.  B.  580;  Harrison  t.  Kramer.  8  Iowa.  6^ ; 
liOke     JcdmuTcake,  9  Kan.  611. 

It  was  not  error  for  the  court  wbony  to 
disr^ard  this  so-called  replr  In  considering 
the  motim  'for  Judgment  on  the  counter- 
claim. Had  the  reply  been  filed  lalor  to 
the  entry  of  default,  a  different  qoeatlon 
would  be  presented. 

[S]  nie  cause,  as  made  by  the  complaint, 
was  set  for  trial  cd  April  14, 1919,  the  plain- 
tiff's counsd  was  then  present.  The  case 
was  contlnned  for  trial  untU  April  IS,  1919, 
at  9:30  o'clock  a.  m.  At  that  hour  on  April 
IStb  the  case  was  called  for  trial,  and  de- 
fraidant  a.ppesited  by  perstm  and  by  connseL 
There  was  no  appearance  on  the  part  of 
the  plaintiff,  and  the  default  of  tbe  plaintiff 
for  failure  to  appear  for  trial  was  entered 
and  defendant  ordered  to  proceed  with  proof 
on  his  counterclaim  Defendant  was  thm 
sworn  and  testified,  and  Uie  court  directed 
Judgment  to  be  altered  against  the  plaintUT. 
Sabeeqoently,  at  10  o'clock  a.  m  on  that 
day,  the  plaintiff's  counsd  appeared  In  op^ 
court  and  orally  moved  to  set  aside  the  de- 
fault of  the  plaintiff.  The  court  refused  to 
entertain  an  oral  motion  for  setting  aside 
the  d^ault,  and  it  was  Mdered  ttiat  entry 
of  Judgment  be  stayed  until  April  1«.  lUlV. 
at  10  o'clock  a.  m..  and  that  counsel  for 
plaintiff  be  given  until  that  time  to  pmpmre, 
serre,  and  file  his  motion  to  set  aside  the 
default  of  the  plaintiff  tor  failure  to  aH>ear 
at  the  trial.  Tha  i^intjtTs  motion  was 
served  and  filed,  supported  the  affidavit 
cS  hia  attorn^,  at  the  tima  named. 

*^  l^al  effect,  the  order  [entering  default 
of  i^aintiff  for  failure  to  appear  at  the  trial] 
amooDted  to  nothing  more  than  a  declaration 
that  the  plaintiff  had  failed  to  be  peraonally 
present  at  the  time  of  trial,  and  in  that  sense 
the  term  'default^  is  not  infrequently  naed." 
Sen  V.  Sen.  SS  Bfont  831.  193  Paa  561. 

Hie  court  directed  Judgment  to  be  entered 
in  favor  of  the  defendant  The  afiidavit  of 
[daintUTs  attorney  is  to  the  effect  that  he 
was  not  advised  ot  the  tact  that  the  cause 
bad  be«i  c<mtlnned  until  9:90  a.  m  on  April 
lOtb,  but  supposed  the  some  woald  come  up 
r^ularly  at  the  hour  of  10  o'tixn^  a.  m., 
when  under  the  rules  court  convened,  un- 


less a  diffemt  hour  vaa  named,  and  also 
that  he  had  been  advised  by  the  Judge  that 
the  cause  would  be  heard  at  10  o^dkK^ ;  Oiat. 
relying  upon  thia  informatkm.  he  was  not 
present  until  the  hour  of  10  o'dock,  and  tbe 
dtfault  had  already  beai  entered.  Hie  affi- 
davit of  defendant's  attorn^,  however.  Is 
to  the  effect  that  the  cause  was  originally 
set  tar  April  14th  at  10  o'dock  In  the  morn- 
ing, and  was  then  continued  untU  3:30  pl  m. 
of  that  day;  that  at  t&e  latter  hoar  it  was 
again  by  order  of  the  court  contlnned  until 
April  Ifitb  at  9:30  a.  m.,  and  that  the  plain- 
tiff and  his  counsel  were  both  present  in 
court  at  tlie  time  tlUs  ordor  was  made.  It 
la  admitted  that  the  plaintiff  was  ^eeent  on 
the  14tfa  day  of  April  when  the  cause  was 
set  for  trial,  and  knew  that  an  order  bad 
been  made  continuing  it  until  the  next  morn- 
ing. It  was  certainly  incumbent  upon  liim 
to  keep  himself  Informed  as  to  what  par- 
ticular time  the  cause  was  conUnoed  for 
triaL  The  affidavits  of  the  attorneys  filed 
are  hopdessly  in  cmfiict  but  the  minutes  of 
tlie  court  are  to  the  effect  that  the  plain- 
tUTs  attorney  was  notified  of  the  siting 
of  the  case  at  the  hour  of  9:30  a.  m.  of  April 
15th.  These  minntes  are  a  part  of  the  court 
record  and  import  verity.  The  evidence  re- 
garding the  correctness  of  this  entry  by  the 
clerk  is  In  conflict  The  presumptian  Is  that 
the  entry  made  by  ttie  ^erk.  is  cvrwect,  and 
tills  presnmptton  Is  not  OTCcoonM  by  the  nf- 
Qdavits  filed. 

[4]  Furthermore,  it  does  not  ai^ear  from 
the  record  that  the  plaintiff  made  any  re- 
sponse whatsoever  to  the  defoidant's  demand 
for  a  bill  of  particnlara.  On  the  face  of 
the  complaint  it  appears  that  this  Is  a  case 
where  a  bill  of  particulars  may  propwly  be 
demanded.  Hence,  bad  this  default  not  been 
taken  at  all,  the  plaintiff  could  not,  as  a 
matter  of  right,  have  demanded  to  be  heard 
at  the  trial.  Section  0S68,  B.  a;  Martin  t. 
Helnze,  81  Mont  68,  77  Pac  427;  Scott  t. 
Ftost.  4  Cola  App.  557.  36  Pac  9ia 

We  find  no  revecatble  error  in  this  cause:, 
and  recommend  that  the  jndgnipnt  appealed 
from  be  affirmed. 

PER  cnBIAM.  For  the  reasons  given  in 
the  forcing  c^inlon,  the  Jodgount  annealed 
from  is  afflrmsd. 
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(Saprema  Court  of  Waihfaittoii. 

1A2L) 

1.  Mlaaa  aad  minarals  «=>70(6)— Lewaa  belag 
aaed  for  minimnn  royattfos  held  to  have  bur- 
dea  of  proving  aonexUtanoe  of  ooaJ. 

Where  a  coal  leaae  provided  for  payment  of 
mliiimuin  amount  rojaltiei  annnaHy  doHng 
specified  number  of  years  "nnless  th«  coal  in 
■aid  land  shall  be  sooner  exhausted  or  It  shall 
be  BBcertained  that  merchantable  coal  doea  not 
e^st  thereon  In  qoantitlea  anflBdent  to  be  prof- 
ItaUy  mined,"  the  leaseea,  being  aaed  for  mini* 
mum  amomit  of  royalttea  doa  for  certain  num- 
ber of  jreara,  had  the  burden  of  proring  that 
they  made  reaaonable  aearch  and  exploration  of 
the  land  for  porpoae  of  determining  the  ex- 
istence or  noQexistence  of  coal,  and  that  mer- 
chantable coal  in  auffident  quantitiei  to  be 
profitablr  mined  £d  not  exiat  on  the  lands. 

2.  Appeal  aid  error  «3>l06ft(2)— No  roveraaJ 
baoaase  I«ry  took  to  jury  room  oomplalat 
eoatainlag  oaaaes  of  aotleii  elected  against. 

'Where  idaintifi^s  had  been  required  to  elect 
between  two  causes  of  action  stated  in  com- 
plaint, that  jury  took  the  complaint  to  Jury 
room  was  not  ground  for  rereraal  where  the 
coDrt  instructed  jury  to  disregard  tlie  caoae  of 
notion  elected  against 

8.  Trial  «si29a(2)— listnietUii  dlreoHag  Jiry'a 
atteiitloii  to  puilonlar  provlaloiw  of  lease  hold 
nt  nIaleadlDg. 

In  an  action  on  a  mining  lease  containing 
many  provisions  not  germane  to  issues,  instruc- 
tion that  lease  was  voluminous,  and  that  it  waa 
only  necessary  to  direct  Jury's  attention  to  a 
few  of  its  proririons  whiidi  were  directly  in- 
Ttdved,  held  not  misleading  as  against  conten- 
tion that  jury  should  bare  been  instmcted  to 
consider  all  the  provisions,  where  the  lease  was 
in  evidence  and  the  Jury  in  other  Inatmctiona 
were  told  to  decide  issues  on  all  the  evidence. 

4.  Appeal  and  orror  «b»I69>— Polat  not  pleaded 
or  raised  berora  verdlot  aot  ooDslderad  on 
appeal. 

A  point  not  pleaded  or  raised  before  the 
verdict  cannot  be  raiaed  for  the  firat  time  on 
appeal. 

5.  MIra  and  minerals  «=»70(8)— RofMif  of 
atraetfon  preelading  plaintiff  Inm  reeovoring 
royaltlaa  not  aeaght  preper. 

In  leasors'  action  for  roynltiea  doe  for  cer- 
t^n  yeara  In  which  plaintiffa  did  not  oeek  to 
reeorer  royalties  for  the  term  of  the  lease  sab- 
aeguent  to  such  years,  rcfosal  of  inatructlon 
that  by  commencement  of  action  on  certain 
date  plaintiffs  elected  to  treat  the  contract  as 
breached  on  such  date,  predudiog  them  from 
recovering  minimum  royalties  for  any  period 
■Dbseqaent  thereto,  held  proper. 

6.  Trial  «s9260(l)~Rsfgsal  of  lastraotlens 
snbatuittally  covered  by  others  not  error. 

Refusal  of  instructions  substantially  covered 
by  other  instmctlona  is  not  error. 


199(3)— New  trial  ^7l^o- 
nlal  ef  notion  for  Judgment  m.  o.  v.  proper 
whero  ovIdMoo  ta  saoli  that  jury  night  have 
decided  for  aKMr  party. 
Where  tte  evidence  waa  aodi  tiiat  the 
Jury  could  have  dedded  the  lasnes  of  tact  In 
favor  of  either  the  plaintiffs  or  the  defendant, 
denial  of  motion  for  Judgment  n.  o.  v.  or  In  the 
alternative  for  a  new  trial  held  proper. 

Department  % 

Ai^Kal  from  8iip«rlor  Oonrt,  Kbv  Chmnty; 
UttcheU  Gilliam,  Jodga 

Action  by  Angna  J.  Oliver  and  othera,  as- 
sodated  together  as  tbe  Glader  Coal  Com- 
pany, unincorporated,  and  another,  againat 
Alex  Poison  and  another.  Judgment  for 
plaintiffs  against  tbe  named  d^eadant,  and 
the  latter  appeals.  Afflzmed. 

Kerr,  McCora  *  iTsgr,  of  Seattle^  for  ap- 
pelant 

FUck  &  Paul  and  Peten  ft  Powell,  all  of 
Seattle,  for  rei^hdenta 

HITOHBLL,  J.  In  February,  1920.  plain- 
tiffa, Angus  J.  Oliver  and  othws,  as  owners, 
entered  into  a  miner's  lease  of  certain  por- 
tions of  secUons  16,  17,  20,  and  21,  townubip 
S9  N.,  range  7  E.  W.  M.,  with  defendant  Alex 
Poison,  for  a  term  of  years.  For  the  pur- 
pose of  this  case  tbe  conditions  of  the  lease 
were,  substantially,  a  cash  payment  (whldi 
was  made)  with  the  right  of  entry  for  the 
puipose  of  coal  mining  and  the  making  of 
any  and  all  Improvementa  on  and  means  of 
transportation  on  any  and  all  of  the  lands 
aa  might  be  necessary  or  convadent  for 
searching  for,  working,  getting,  preparing, 
carrying  away,  and  disposing  of  the  coal  to 
be  got  from  the  lands.  The  l^see  was  given 
tbe  right  to  the  use  of  water,  water  power, 
timber,  nx^,  stone,  and  so  forth  as  found 
necessary  or  conrentent  In  mining  and  trane- 
[>ortatl(m  opnatl<ma.  Sectloii  4  of  tlie  lease 
^vldfls: 

"The  party  of  the  second  part  ahall  pay  to 
the  parties  of  the  first  part,  or  their  heirs  and 
aasigns,  as  royalties: 

"First:  For  pea  coal  and  slses  above,  sixty - 
five  (66)  cents  per  ton. 

"Second:  For  backwheat  coal,  twenty-five 
<2S)  cents  per  ton. 

'Third:  For  rice  coal,  ten  (10)  cents  per 
ton. 

"Fourth:  For  sll  coal  other  than  anthradte 
ndned  and  marketed,  twenty-Ave  (25)  cents  per 
ton. 

"Long  ton  Is  contemplated  in  all  cases. 

"Sudt  payments  to  be  made  for  each  ton  that 
la  mined  and  marketed  from  the  said  lands,  dur- 
ing the  term  of  this  agreement,  such  mining 
and  marketing  to  be  done  and  royalties  paid 
during  the  full  term  of  this  lease,  to  wit,  the 
term  of  ninety-nine  (00)  years,  unless  tbe  coal 
in  said  land  shall  be  sooner  exhausted  or  it 
shall  be  ascertained  that  merchantable  coal  doea 
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not  exiflt  tbercon  in  q;iuuititie>  snffideDt  to  be  | 
profitably  mined." 

Section  6  of  Oie  lease  provides : 

"The  mimmDm  amoant  of  royalties  to  be 
paid  by  the  second  party  ander  this  agreement 
in  any  one  year,  after  issuance  of  tiie  patent, 
or  in  any  event  beginning  not  later  than  May 
1,  1911,  shall  not  be  less  than  fonr  thousand 
doUani  ($4,000).  If  the  royalties  accruing  un- 
der the  proTiaiona  at  thla  agreement  for  coal 
mined  and  marketed  aball  aggregate  in  any  one 
year  less  than  the  sum  of  four  thousand  dol- 
lars ($4,000),  yet,  nevertheless,  second  party 
shall  pay  to  first  parties  or  their  ass^s  on 
account  of  royalties  the  full  sum  of  four  thou- 
sand dtdlara  ($4,000),  provided,  however,  that 
in  the  event  the  royalties  accruing  shall  be 
less  in  any  one  year  than  the  sum  of  four  tfaou- 1 
sand  doUara  ($4,000).  the  difference  between 
the  Kilties  so  accruing  and  the  aaid  anm  of 
four  thousand  doUun  ($4XKI0)  shall  be  advanc- 
ed and  paid  on  Mconnt  of  nvaltiea  an  coal  • 
to  be  mined  and  marketed  ia  aabsequent  years, . 
and  if  thereafter  the  royalties  aecro&ig  In  any  { 
one  year  shall  exceed  the  aom  of  four  thousand , 
doUais  ($4,000)  there  shall  be  deducted  from 
any  such  excess  of  royalties  accruing,  the  sum ' 
or  amoant  paid  in  any  prior  year,  in  ezcess  of 
royalties  accruing,  in  each  year  of  payment; 
provided  further,  that  except  as  hereinbefore 
in  this  paragraph  limited,  the  parties  of  the 
first  part  shall  be  entitled  to  and  shall  receive 
from  the  second  party,  In  addition  to  the  snm 
of  four  thoiuwnd  dollars  ($4,000)  per  year,  all 
n^alties  that  may  aeenie  in  exeeaa  ot  tliat 
sum." 

SectbHi  10  proTidfla: 

"The  party  of  the  second  part  shall  b^in 
the  development  ni  the  coal  depomts  npon  aaid 
lands  hereinbefore  described  within  nine  months 
from  the  date  hereof,  and  shall  thereafter  pros- 
ecute  the  same  with  reasonable  diligence  and 
shall  mine  and  market  the  coal  from  said  lands 
as  rapidly  and  extensively  as  the  conditions  and 
the  market  for  coal  shell  permit" 

The  parties  bound  thcdr  heirs,  representa- 
tives, as^gna,  and  socceaBors  in  Interest, 
Jointly  and  severally,  with  permission  to  as- 
sign the  lease  as  a  whole  to  any  party  de- 
sired by  the  lessee,  he  being  responsible, 
nevertlieless,  for  the  performance  of  tike  con- 
ditions and  terms  of  the  lease. 

The  lease  was  assigned  by  the  lessee  to 
the  Washington  Developmeat  Company,  a 
corporation,  of  which  the  lessee  is  president 
and  principal  sto(^(dder.  Immediate  poa- 
!<esslon  was  taken  of  the  property,  and  there- 
after, for  a  nnmber  of  years,  a  large  amount 
of  money  was  spent  in  prospecting  and  at- 
tempting to  develop  the  coal  prospects  on 
the  lands  and  other  lands  adjacent  thereto 
under  the  control  of  the  lessee  and  his  as- 
signee, within  the  so-called  coal  field.  At 
the  expiration  of  several  years  the  lessee, 
rt^iminff  tD  be  Satisfied  by  his  investigations 
and  the  advice  ot  competoit  geologists,  coal 
mining  coglneeis,  and  experts  that  the  lands 


were  destitute  of  men^antahle  coal  in  qnan- 
titles  sufficient  to  be  profitably  mined, 
abandoned  the  fidd,  including  the  lands  In- 
volved In  this  section,  and  gave  his  lessors 
notice  accordingly.  The  owners,  having  re- 
ceived no  pay  other  than  tiie  cash  consider- 
ation at  the  date  of  the  owtract,  commenced 
this  acUon  against  the  defendants,  Alex  Pol- 
son  and  the  Washington  Dev^opmmt  Com- 
pany, on  December  16.  1915,  to  recover  $20,- 
000  as  minimum  royalties  for  the  years  May 
1,  1911,  to  May  1,  191^  and  the  farther  sum 
of  $100,000  for  failure  ot  the  def^dants  to 
properly  iH«G^>ect  Qie  lands  for  coal  and 
put  them  in  producing  condition  alleging 
the  lauds  contained  valuable  dqras^ts  of 
coal  capable  of  production  In  such  qoanti- 
Ues  that  royalties  would  far  exceed  $4,000 
per  annum  during  the  term  of  the  leas& 

On  Kov^ber  5,  1917,  the  plain tifls  filed 
an  amended  complaint  containing  two 
causes  of  action  squuatdy  stated,  the  one 
to  recover  $28,000  claimed  due  under  the 
contract  for  minimum  royalties  at  $4,000 
per  annum  from  Hay  1,  1911,  and  the  other 
to  recover  $120,000  damages  for  the  failure 
of  def^dants  to  ojf&x  and  develop  the  coal 
mine  or  mines  on  the  lands  alleged  to  have 
be^  avallal>le  and  suffid^t  in  quantit;  and 
quality  to  warrant  large  profits  In  the  mar- 
ket as  fxmdltlons  then  existed,  and  to  have 
reasonably  furnished  an  output  of  400  tons 
daily,  which  would  have  made  an  sTeraee 
of  25  cents  per  ton  royalty  under  the  terms 
of  the  leaae.  To  the  amended  complaint  the 
defoidantB  luteiposed  a  motliMi  to  require 
the  plaitttiirB  to  ^ect  aa  betwem  tha  flxst 
and  second  causes  of  action,  on  the  ground, 
as  claimed  by  the  defendants,  that  they  wen 
inconsistent  The  court  required  the  plain- 
tiffs to  elect,  and  thereupon  they  chose  their 
first  cause  of  action,  comprising  the  annual 
minimum  royalties.  In  the  amended  answer 
to  the  amended  complaint,  it  is  admitted 
that  the  def«idant,  Washington  Deweiop- 
raent  Company,  is  a  corporation,  that  the 
lease  between  the  parties,  a  copy  ot  wldcb 
was  set  oat  in  the  complaint,  was  entered 
Into  by  the  parties  thereto,  that  it  had 
been  assigned  by  Alex  Poison  to  the  Wash- 
ington Development  Company,  and  that  he 
is  president  and  principal  sto(^older  of  the 
corporation.  All  other  essential  allegations 
of  the  amttided  complaint  wwe  denied,  and 
affirmatively  It  was  allied  that  at  the  date 
of  the  lease,  and  at  all  times  since,  no  coal 
in  merchantable  quality  and  soffldttit  quan- 
tity existed  hi  the  lands;  that  no  amsldera- 
tion  existed  fOr  the  execution  of  the  lease; 
that  there  has  been  a  total  failure  of  oon- 
atderatioa  for  the  lease;  that  royalties  w«re 
to  be  paid  only  In  the  event  coal  existed  in 
sufficient  quantities  to  be  profitably  mined; 
and  that  no  royalties  In  any  sum  whatever 
have  accrued  or  have  bewk  owing  &om  de- 
fendants  or  either  ot  them  to  the  plaintiffs. 
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The  reply  desiled  tite  afflrmaUTe  allegations  ; 
in  tlie  amended  answer.  \ 

There  was  a  jJixy  trial,  which  resulted  In 
a  verdict  for  the  rialntlffi  in  the  sum  of 
$28,000.    By  cons^t  of  plaintiffs  in  open  , 
omirt  the  daCendant  the  Washlngtcn  De-  : 
Tek^unent  Con^iny,  a  coxporaticai,  was  dls- ! 
missed  tama  the  action.  SVom  a  Judgmait 
on      verdict  wltti  Intovst  defeindanl^  Al^  , 
PiAsrai,  has  appealed. 

[I]  1.  The  iwindpal  omtroTer^  In  tfads ' 
case  d^poids  upm  the  cmatmctlai  of  the 
lease,  and  coos^nently  upon  which  idde  the 
burden  of  proof  rested  in  the  trial  of  the 
casei  The  Jury  was  instructed  that  the  bar- 
den  of  pnNtf  was  upm  the  defendants  to 
proves  hy  a  fair  prepfnulerance  of  the  evi- 
dence, that  thev  made  reasonaUe  searcb 
and  exploration  of  the  lands  In  question 
for  the  purpose  of  d^ennlnlng  the  existence 
or  wmexlBtaice  of  coal,  and  to  prove,  by  a 
fair  preponderance  ci  the  evideuee,  that 
merchantable  coal  in  Bofficient  quantltUe  to 
be  profltaUy  mined  does  not  exist  upon  such 
landa  Appellant  daims  the  Instruction  was 
ernmeoos,  and  that  the  harden  was  on  s^n- 
tlffla,  who  were  not  entitled  to  recover  any- 
thing untU  they  fairly  met  the  burden. 
Elaborate  argumoats  have  been  made  and 
many  autlmritleB  dted  by  respondatif  s  coud- 
sd  upon  tfais  subject  It  would  be  unproflt- 
able  to  write  with  attonpted  deamess  upon 
aU  Budi  anthwitles. 

In  the  annotation,  page  1078,  L.  B.  A. 
JSTIB,  foUofflnc  ttie  doddon  In  the  case  of 
Bomett  V.  Howard  by  the  Kentu<&y  Court 
at  Appeals,  It  Is  said: 

"It  is  very  frequently  provided  in  mining 
leases  that  tbt  lessee  shall  pay  a  designated 
royalty  on  a  certain  tonnage  of  coal  or  ore 
produced,  whether  the  same  Is  mined  or  not. 
and  very  freQoently  the  lease  also  contains  a 
provisifm  relieving  the  lessee  oi  the  liability 
for  this  minimum  royalty  under  designated  dr- 
cumstances  or  conditioDs.  In  construing  leases 
of  this  character,  the  general  roles  for  the 
construction  of  contracts  in  general  apply,  and 
the  provision  will  be  construed  with  due  regard 
to  the  lease  as  a  whole,  and  in  a  manner  to  give 
effect  to  the  intention  of  the  parties  as  shown 
by  the  entire  lease  and  the  sorrounding  facts 
and  (arcnmstances.  In  general,  in  order  for  the 
lessee  to  avdd  liability  for  the  ndnimnm  royal- 
ty reserred,  by  invoking  the  proviuon  in  the 
lease  relieving  him  therefrom  onder  designated 
circumstances,  the  burden  of  proof  rests  upon 
him  to  show  the  existence  of  the  circumstanc- 
es or  conditions  designated  in  the  lease  as  a 
ground  for  the  auspension  of  the  payment  of 
the  minimum  royalty  reserved,  and  also  to  show 
that  the  existence  thereof  is  due  to  no  fault  on 
his  part,  and  that,  by  reason  thereof,  the  pro- 
duction or  mining  of  the  minimnm  tonnage  is 
not  practicable.  Bennett  v.  Howard,  ante, 
1075;  New  York  Coal  Co.  v.  New  Fittaburgh 
Coal  Co.  (1012)  86  Ohio  St.  140,  00  N.  B.  108; 
Dorris  Morrisdale  Cnal  Co.  (1900)  215  Pa. 
638,  64  Atl.  855;  Holt  T.  Kdley  (1009)  221 
Pa.  620,  78  AtL  MT." 
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The  lands  involved  are  situated  In  What- 
com county  within  what  Is  commonly  called 
the  Mt.  'Baker  district  For  some  years 
prior  to  the  date  of  this  omtr&ct  there  had 
been  considerable  prospecting,  tunneling 
and  drilling  for  coal  in  ttact  district  by  a 
number  of  persona.  There  wore  certain  In- 
dications of  ooal  on  pcHtions  of  the  leased 
lands,  but  there  were  no  devdoimd  or  well- 
establlsbed  coal  mines  or  ooal  properties  in 
the  entire  district,  and  at  that  time,  or  In- 
deed at  the  trial  of  this  case  9  years  later, 
no  coal  bad  ever  been  sold  from  the  entire 
district.  No  doubt  all  the  parties  to  this 
contract  thought  Oiere  waa  profitable  coal 
in  the  lands,  but  It  seems  to  be  clear  that 
the  appdlant  did  not  rdy  upon  any  r^re* 
saltations  or  assurances  thereof  made  by  the 
respondffiits,  nor  on  the  terms  of  the  lease 
itsdf,  for  as  to  the  first  he  testified:  ^ 

"At  the  time  I  went  in  In  1009  nntil  1911  I 
bad  the  ntmost  confidence  I  was  going  to  open 
up  the  first  and  the  finest  anthradte  coal  vein 
that  waa  opened  up  on  the  Fadfic  Coast.  I 
based  that  opinion  on  my  engineer's  report." 

Upon  getting  possession  of  this  land  the 
appellant  ccmtiuned  expensive  explorations 
in  the  field,  at  heavy  expense,  a  part  of 
which  consisted  of  borings  upon  these  par- 
ticular lands,  until  reaching  the  conclusion 
that  there  was  no  coal  in  profitable  quanti- 
ties in  the  lands  of  the  respondents,  he  noti- 
fied them  In  April,  1912,  that  he  would  give 
up  his  lease  on  the  property,  after  whldi  It 
appears  he  did  nothing  more  on  these  lands; 
and  thereafter,  about  February,  1916,  he 
abandoned  the  -whale  field,  with  reference  to 
which  he  testified: 

"I  had  absdnte^  no  intention  at  any  other 
time  of  ever  returning  there  for  the  purpose 
of  devdophig  this  property.  I  was  through 
with  the  fidd  forever,  as  far  as  I  was  con- 
cerned." ^ 

In  tbe  meantime,  and  prior  to  notifying 
the  respondents  of  his  intenti<Hi  to  give  up 
the  lease,  there  Is  evidence  to  show  there 
were  negotiations  at  the  instance  of  the  ap- 
pellant looking  to  an  extension  of  time  in 
which  to  pay  the  annual  minimum  royalties 
as  provided  for  In  the  lease.  Now,  turning 
to  tbe  text  or  the  terms  of  the  lease,  It  is 
said  by  counsel  for  ai«dlant  in  written  ar^ 
gument: 

'^e  lease  Itself  recognized  that  it  had  not 
been  ascertained  or  become  known  whether 
merebantnble   coal  existed  upon   the  leased 

lands." 

The  written  lease  does  not  assure  the  ex- 
istence of  coal  in  merchantable  quantities 
nor  provide  for  compensation  only  up<Mi  con- 
dition that  It  Is  there  In  that  kind  and  quan- 
tity, but  on  the  contrary  It  was  oovenauted : 

"Snch  mining  and  marketiing  to  be  done  and 
royalties  paid  during  the  full  term  of  this  lease. 
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to  ipft:  The  teim  of  nfaietr-Dlne  (99)  yean,  nn- 
leag  the  eoal  In  taid  land  shall  be  aooner  ex- 
hausted or  it  shall  be  ascertained  that  mer- 
diantable  coal  doea  not  exist  thereon  in  qaan- 
titiee  anffideot  to  be  profltablr  mined." 

The  words  in  the  alfcematlve,  viz.  "Or  it 
shall  be  ascertained  that  merdaantable  coal 
does  not  exist  thereon  In  quantities  soffl- 
cient  to  be  profitably  mined,"  would  be  Idlei 
If  appellant's  present  contrition  be  allowed 
to  prevalL  The  Ignoring  of  those  words 
would  ctmstltute  a  transgression  of  the  rule 
requiring  all  the  language  of  a  written  In- 
strument to  be  taken  into  aooount  in  con- 
struing it 

The  ai^ellant  undertook  to  pay  annually 
a  minimum  amount  of  $4,000  unless  he  could 
show  that  merchantable  coal  In  paying  quan- 
tities did  not  exist,  and,  for  his  [votectlon, 
if  he  ascmtained  It  did  so  exist  but  It  be- 
came  exhausted  within  the  term  of  99  years, 
be  should  ttien  be  released  from  liability. 

The  case  at  Adams  t.  Washington  Brick, 
etc^  Coal  Co.,  88  Wash.  248,  80  Paa  446, 
dted  by  appelant,  we  think  is  not  helpful 
here.  In  that  case  there  was  no  question 
about  the  tract  of  land  containing  a  quanti- 
ty of  (day  suitable  for  the  manufacture  of 
bride.  But  the  day  having  beoome  exhaust- 
ed before  the  expiration  of  the  term,  the  sdlt 
brought  thereafter  presented  the  question  if 
the  whole  property  or  simply  the  clay  sub- 
stance was  the  real  8ubJec^matter  of  the 
lease,  and  It  w&a  decided  that  Ute  latter  was 
the  cmtrolUng  consideration,  and  that  upon 
its  becoming  exhausted  a  termination  of  the 
contract  was  effected.  N6r  do  the  cases  of 
Diamond  Iron  Mining  Co.  *r.  Buckeye  Iron 
Mining  Co.,  70  Minn.  600,  7S  N.  W.  007,  or 
Gribben  t.  Atkinson,  64  MldL  651,  31  N.  W. 
S70,  dted  In  the  Adams  t.  Washington 
Brick  Co.  Cas^  and  r6Ued  upon  by  appA- 
lanta  here^  10ia  to  the  contrary,  but,  aa  we 
understand,  each  of  13iem  hol^  under  Its 
own  particular  facts  and  drcum stances  that 
the  oonexlMence  of  ore  was  a  defense  to  an 
octltm  to  racorer  royalty.  Tlie  situation  is 
similar  In  prlndple  to  the  cose  of  Wilson 
T.  Beedi  Creek  Cannd  Coal  Co..  161  Pa. 
499.  20  Atl.  100,  wherdn  It  was  said: 

"If  a  test  of  the  property  was  necessary,  it 
was  the  duty  of  the  lessee  to  make  it  This 
Is  apparent  from  the  following  clause  of  tbe 
lease:  'It  is  further  agreed  that,  should  said 
seam  of  coal  prove  faulty  in  the  strata,  or  un- 
merchantable in  its  quality,  so  rendering  it.  Im- 
practicable to  mine  or  dispose  of  the  same  In 
reasonable  quantity,  the  said  lessees  aball  have 
tbe  right  to  abandon  the  same,  with  tbe  right 
to  remove  all  the  improTements  by  said  lessee 
erected  on  or  under  said  premises,  but  all  ad- 
vances of  royalty  paid  for  coal  not  mined  ahall 
be  forfeited  to  Raid  lessor.'  It  maj  be  that  a 
condition  such  as  is  described  In  this  dause 
would  constitute  a  defense  to  an  action  for  the 
rent,  bat  the  burden  of  showing  that  it  cxista 
Has  M  the  defendant  eompany.    It  hsa  the 


right  to  mine  and  dl^oss  of  the  eoal  in.  the 
Sonlt  seam,  hi  die  txerdse  «t  this  ri^t,  it 
may  develop  a  condition  which  wiQ  relieve  ft 
from  further  liability  under  the  lease;  bat  the 
lessor,  having  parted  with  Us  right  to  mine 
the  leased  coal,  Is  not  in  a  position  to  acquire 
by  bis  own  efforts,  farther  information  respect- 
ing the  vudity  ai^  qnantitr  tt." 

In  the  present  case  the  court  correctly 
interpreted  the  lease  In  this  reiqpeet  and 
placed  the  burden  of  proof  on  the  appellant. 
This  condudon  dl^ossB  of  a  large  number 
of  asdgnments  of  eirror  relating  to  Instruc- 
tions given  and  others  requested  by  the  appei' 
lant  which  were  reAised  by  the  trial  court 

12}  2.  The  Jury  permitted  to  take  the 
amended  complaint  to  its  rtXHn  in  ddiberat- 
ing  on  its  verdict  It  contained  the  state- 
ment of  tiie  secwid  cause  of  action  for  dam- 
ages In  the  sum  of  $120,000;  It  la  urged  by 
the  appdlant  that  the  possession  tbe  Jury 
of  that  portion  of  the  amended  onnitfaint 
was  prejudicial  to  him.  The  court  how- 
ever, took  care  of  the  matteir  1^  Indracb- 
Ing  the  Jury  to  "disregard  the  seoimd  canae 
of  action  entlrdy  as  under  the  ordw  of  tbe 
court  the  plalntUBi  have  elected  to  inrooeed 
only  upon  the  first  cause  of  action." 

[3]  8.  E^eptlon  vraa  takm  to  an  tnatmc- 
tbm  that  the  lease  la  volnmliioask  bat  It  la 
only  necessary  to  direct  the  Jury's  attention 
to  a  few  of  Its  provlfidons  which  are  dbnct- 
ly  Involved,  and  it  Is  claimed  tbe  coQrt 
should  have  Instmcted  the  Jury  to  ctnidder 
all  the  provld<m8  la  the  l«ase.  Tbe  lease 
was  admitted  In  evldttioe,  beddas  being 
pleaded  and  admitted,  and  In  one  of  its  iu- 
BtrucUons  tbe  court  did  tdl  the  Jury  tbf^ 
must  oondder  and  dedde  Hie  issnea  on  all 
the  evidence  In  the  case.  There  was  nothing 
misleading  in  the  Instructiim  given,  but  on 
the  contrary  It  waa  perfectly  proper  for  the 
sake  of  clearness  to  call  the  Jury's  attentlcm. 
as  the  court  did  do,  to  those  partlciflan  of 
tbe  lease  that  were  directly  Involved,  and 
certainly  there  were  many  of  its  features 
which  were  in  no  special  way  gwmana  to 
tbe  ctrntroversy  or  IsaneB  submitted  by  tbe 
pleadings  and  tiie  evidence. 

4.  There  waa  evidence  that  aboot  Septem- 
I>er.  1916,  one  of  IhB  respondeots  ordered 
the  employees  of  1^  ai^llant  off  the  ^ron* 
isea.  The  Jury  was  Instructed  tbat.  If  aatia- 
fled  by  tbe  evidoice  that  the  plalntlfb,  or 
dther  of  them  refused  to  permit  the  defaid- 
ants  or  thdr  agrats  to  proiqtect  and  occupy 
tbe  lands,  the  plaintlfte  could  not  reoovw 
any  minimum  royalties  accruing  after  that 
date.  It  is  argued  the  Instruction  la  un- 
sound because  it  advisee  the  Jury  tliat  if 
tlie  plaintiffs  breached  the  contract  they 
could  neverthdess  recover  under  the  con- 
tract up  to  the  time  that  they  breadied  It 
thus  permitting  them  to  take  advantage  of 
,tbelr  own  wrong.  The  argument  Binges 
oat  but  one  loatruction,  wbidi,  when  coiaid- 
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ered  In  coDnectlon  with  the  rest  of  tbem,  ap- 
pears to  hare  been  Intended  to  care  for  the 
rights  of  the  appellant  himself.  Other  In- 
Btrncdoim  amply  advised  the  Jury  upon  the 
mbject  generally.  The  appellant  had  aban- 
doned his  lease  long  prior  to  the  incddent  In 
qnesti<Hi,  and  the  whole  theory  of  the  de- 
fense In  the  snbmlsslon  of  Ita  evidence  was 
that  there  was  no  m«tdiantalde  ooal  In  prof- 
itable quantities  In  the  land.  The  Incident 
referred  to  happened  after  the  suit  was  com- 
menced and  the  appellants*  agents  were 
tiiere,  It  aiH>earB,  to  gatlier  erldence  for  tiie 
purpose  of  the  trlaL 

[4,  B]  6.  It  is  objected  that  the  coprt  re- 
fused to  give  a  requested  in  at  ruction  that, 
by  the  commencemect  of  the  action  on  De- 
cember 16,  1915,  the  plaintiffs  elected  to 
treat  the  contract  as  breacbed  on  that  date, 
and  that  in  no  evwt  could  the  plaintiffs  re- 
cover any  minimum  royalties  for  any  pe- 
riod subsequent  to  that  date.  Ttte  argu- 
ment Is  not  convincing.  In  the  first  place 
It  was  not  afflrmatively  pleaded  by  the  an- 
Bwer  nor  raised  at  any  time  before  the  ver- 
dict. The  two  causes  of  action  were  plead- 
ed as  one  In  the  original  comi^alnt.  In  dif- 
ferent amounts  as  to  each  from  what  they 
appeared  in  the  amended  complaint,  because 
of  the  added  length  of  time  the  lease  had 
ran.  In  both  complaints  the  two  causes  of 
Sictl<m  were  the  same  in  substance  though 
not  in  amonntB.  Tbe  one  cause  was  for  the 
minimum  roTalties,  and  tbo  other  was  for 
file  amomit  of  n^altles  recoverable  accords 
inff  to  the  sdiedule  iffoylded  In  fiie  lease 
had  ttie  aivellant  properly  prosecuted  the 
ascertainment,  derelt^ment,  and  ivodnc- 
tlon  of  ooal  as  It  was  claimed  he  waa  obli- 
gated to  do,  not  for  the  ^ole  term  of  the 
lease,  but  only  those  years  for  wbldi  it  was 
aon^t  to  recover  the  mlnlmam  annual  roy- 
alUefl  then  duo.  ^e  1^1  ^eot  was  but  a 
dui^icatlon  of  Bie  causes  of  action  or  tbe 
Isdluslon  of  tlia  one  In  the  other.  There  was 
no  claim  of  damage  fl>r  the  breach  of  the 
contract  tor  the  mbol6  term  of  99  years,  but 
both  cansee  of  action  related  only  to  dam- 
ages for  failure  to  comply  with  the  obUga* 
tions  of  tbe  lease  upon  the  plans  of  pay- 
ment therein  provided  for  the  Ume  or  period 
fi>om  the  date  of  thei  lease  to  tbe  dates  of 
tbe  complaint  and  tbe  amoidmwit  reqtec- 
tlvely. 

[1]  &  Other  claims  of  error  predicated 
npon  the  court's  refusal  to  give  instructions 
requested  by  the  appellant  cannot  be  sus- 
tained.  for  either  they  were  substantially 
covered  by  instructions  that  were  given,  or 
they  were  not  appropriate  because  of  appel- 
lant's mistaken  view  of  the  burden  of  i»oof. 

[?]  T.  Finally,  It  is  contended  the  motion 
for  Judgment  n.  o.  v.  and  in  the  alternative 
for  a  new  trial  should  have  been  granted. 
While  all  the  grounds  for  a  new  trial  pro- 


vided fbr  in  the  atatate  were  set  oat  in  the 
motion,  the  only  one  urged  upon  our  atten- 
tion on  the  appeal  Is  tbe  Insufficiency  of  the 
evidence  to  Justify  I3ie  verdict  There  Is  a 
large  amount  of  evidence  in  the  record  both 
for  and  against  the  contention  that  mer- 
chantable coal  in  profitable  quantities  ex- 
ists in  the  leased  lands.  Each  aide  produced 
an  array  of  dlstlngnialied  and  experienced 
scientists  and  coal  mining  experts,  en- 
gineers, and  workers,  who  testified  favor- 
ably to  that  side  on  the  basis  of  both  theory 
and  actoal  and  often timea  repeated  exten- 
sive examinations  and  investlgatlona  of  the 
leased  lands  and  the  whole  coal  field.  Uany 
of  the  witnesses  were  familiar  with  market 
values  of  the  different  grades  of  coal,  tbe 
costs  of  mining,  and  of  the  transportation 
rates  prevailing  during  tSie  period  of  time 
Involved  in  the  controvert.  At  tbe  con- 
clusion a  situation  was  presented  wherein 
the  Jury  could  easily,  within  the  testimony, 
have  decided  the  issues  of  fact  In  favor  of 
either  the  reqwndents  or  the  appellant  wltli- 
out  the  risk  of  any  possible  proper  Interfer- 
ence  at  the  hands  of  the  court.  Under  such 
drcnmstances  the  trial  court  did  not  commit 
error  In  denying  the  motion. 

Omdndlng  that  the  trial  was  teir,  fiie 
Judgment  is  afllrmed. 

PARKER,  a  J.,  and  MACKINTOSH, 
TOLBIAN,  and  MAIN,  JJ„  concur. 


SCHOEN  St  ax.  V.  CITY  OF  SEATTLE  et  al. 
(WELLS,  Intervener).    (No.  16709.) 

(Supreme  Court  of  Washington.  Oct  8, 1921.) 

1.  Maniclpal  oarperatlons  «=94S9— The  aotnal 
vaJna  of  property,  not  the  valae  for  taxatlM 
purposes.  Is  tha  basis  of  astlnata  for  Hmtt  of 
assessment  for  improvenant  dlttrioL 

Laws  1915,  p.  S3Q,  |  1,  providing  that  the 
estimated  cost  and  expense  of  a  local  improve- 
ment which  may  be  asseased  against  property 
in  a  proposed  district  shall  not  exceed  00  per 
cent,  of  the  valuation  of  the  real  estate  ac- 
cording to  the  valuation  placed  thereon  for  the 
purpose  of  general  taxation,  an  assessment  In  « 
proposed  improvement  district  that  exceeds  60 
per  cent,  of  the  assessed  valuation,  but  not  ex- 
ceeding 50  per  cent  of  the  actual  value.  Is 
valid. 

2.  statatas  »=o2lft  Exseattva  eeastraotloa  not 

oontrolllag. 

The  construction  given  a  statute  by  exec- 
Qtive  officers,  aasumed  by  the  conrts  to  be  cor- 
rect, but  withoat  actual  determination,  cannot 
overcome  the  plain  import  of  its  langoage. 

En  Banc 

Appeal  from  Superior  Ooort,  Sng  Comit?; 
Calvin  S.  Hall,  Judge. 
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Suit  for  Injunctlmi  by  E.  R.  Stdioen  and 
wife  against  the  City  of  Seattle  and  another. 
In  which  H.  H.  Wells,  intervened.  Judg- 
ment dismissing  the  actlOD  and  plalntUCs 
appeal.  Affirmed. 

nick  A  Paul,  OS  Seattle,  tor  appdlants. 

Walter  F.  Mela-,  Edwin  0.  Ewlng,  and 
HastlngB  ft  Bnbena.  all  ot  SeattM.  for  re- 
spondents. 

MAIN,  J.  This  actlcm  was  broa^t  tor  the 
purpose  Of  restraining  the  carrying  forward 
of  a  local  Imppovemeiit  and  levying  an  as- 
sessment therefor.  The  cause  was  tried  to 
the  court  without  a  Jury  and  resulted  in  a 
judgment  dlBtnlBslng  the  actitm,  Cdhd  whldii 
the  plaintiffs  appeal 

[1]  On  the  &th  day  of  February,  1920.  the 
city  council  of  the  city  of  Seattle  passed  an  or- 
dinance providing  for  improvement  ot  Tenth  1 
Avenue  N.       by  curbing  side  sewers  and 
water  mains.  On  the  same  day  an  ordinance 
was  passed  providing  for  ImprDTement  ot 
the  same  street  by  paving.   It  will  be  as- 
sumed, but  not  dedd^  that  tiie  two  ordi- 
nance omstltate  but  a  sin^  ImEworaneat. 
Giving  ^ect  to  this  assumption,  the  coat  of 
the  improvements  will  be  less  than  DO  per 
out  of  the  actual  value  of  the  property 
wlttitn  the  proposed  Improvcanent  district, 
but  more  than  SO  per  omt  of  the  assessed 
value  thereof.   The  boundaries  of  the  dis- 
tricts proposed  under  each  of  the  ordinances 
coincide.  Tbe  question,  then,  la  wheth^  the 
Ilndtatlon  for  thei  amount  of  a  local  Im- 
provemmt  Is  60  per  cent,  of  ttie  assessed 
value  of  the  inoperly  wltitdn  the'  district  or 
60  per  cei^  of  the  actual  value.  Section  1 
of  chapter  168  of  tbe  Laws  of  1915  provide 
that  the  estimated  cost  and  expense  of  a  ; 
local  improvem^t  which  may  be  assessed  ' 
E^lnst  property  In  the  {voposed  district ! 
shall  "not  exceed  fifty  per  cent  (50%)  of  the  I 
VBlnatton  of  the  real  estates  exdurtve  of  im- 1 
IffovonoitB  thereon,  within  such  district,  ac-  \ 
cording  to  the  valuation  last  idaced  upon  it . 
for  purposes  of  goieral  taxation."  This  Ian- , 
gnage  is  the  same  as  tliat  found  in  section ' 
12  of  dieter  98  of  the  Laws  of  1911.  Prior  I 
to  1913  the  assessed  value  of  real  estate  , 
and  the  actual  value  were  theoretically  tbe 
sama  Section  1  of  chapter  140  of  the  Lews 
of  1913  provides: 

"All  property  shall  be  assesaed  at  not  to  ex-  , 
ceed  fifty  per  ceDt.  of  its  true  and  fair  value 
in  money.    In  determining  the  true  and  fair  ' 
valae  of  real  or  personal  property,  the  assessor  ; 
shall  not  adopt  a  lower  or  different  standard 
of  value  because  the  same  is  to  serve  as  a  basis  ' 
of  taxation;  nor  shall  he  adopt  as  a  criterion 
of  value  the  price  for  which  Uie  said  property 
would  sell  at  auction,  or  at  a  forced  sale,  or 
in  the  aggregate  with  all  the  property  in  the  : 
town  or  district;  but  he  shall  value  each  ar- 
ticle or  description  of  property  by  itself,  and  { 
at  sudi  sum  or  price  as  he  believes  the  same  ' 
to  he  fairly  worth  In  ntoney  at  the  time  such  I 
assessment  is  made."  | 


At  the  le^sIaUve  session  for  the  year 
1919  (sectl<Hi  4  of  chapter  142  of  the  Lews 
of  1919)  this  section  was  amended  in  particu- 
lars not  here  material.  Prior  to  the  passage 
of  the  act  of  1913  above  referred  to,  no  ques- 
tion as  to  whether  the  limit  for  local  im- 
provement assessment  would  be  50  per  cent, 
of  the  assessed  value  or  50  per  ceat.  of  the 
actual  value  could  arise,  because  they  were 
the  same.  The  act  of  1913  provided  that  all 
property  should  be  assessed  at  not  to  exceed 
50  per  oeat  of  Its  true  and  fair  value  in 
money.  In  order  to  determine  under  the 
section  from^the  act  quoted  50  per  cent  of 
the  true  and  fair  value  In  money,  it  was 
necessary  first  for  the  assessing  officers  to 
d^ermine  the  actual  value.  Construing  this 
statute,  it  was  so  held  in  Hansen  v.  Hoqni- 
am,  95  Wash.  132,  163  Pac.  391.  In  that 
case  tfad  queatlott  was  whether  the  city  of 
Hoquiam  had  exceeded  its  d^t  limit  as 
fixed  by  section  6,  art.  8,  of  the  Constitution. 
The  Constitution  provided  that  the  debt  lim- 
it should  not  "exceed  five  per  cent  of  the 
value  ot  taxable  property  theoeln  to  be  as- 
certained by  the  last  assessment  fin*  state 
and  coon^  purposes  previous  to  the  incur- 
ring of  such  indi^tedness  exc^t  that  In  in- 
corporated  dtles  tbe  assessment  shall  be 
taken  from  tbe  last  nssessmelit  for  audi, 
purposes.  *  *  • "  Construing  this  lan- 
guage it  was  there  held  that  the  limitation 
of  indebtedness  was  five  per  cent,  of  the  ac- 
tual value  of  the  property,  and  not  five  per 
cent  of  tbe  assessed  value,  ^e  language  of 
the  Constitution  Is  strikingly  dollar  to  the 
language  of  the  statute  limiting  the  cost  of  a 
local  improvement  which  may  be  assessed 
against  the  prt^rty  in  a  proposed  district 
to  50  per  c^t  of  the  "valuation  of  the  real 
estate  •  •  •  according  to  the  valuation 
last  placed  upon  It  for  purposes  of  general 
taxation."  Tbe  constitutional  language  is 
the  "value  of  a  taxable  property  which  is  to 
be  ascertained  by  th«>  last  assesrauent."  The 
language  of  the  statute  Is  60  per  cent  of  tbe 
"valuation  of  the  real  estate  according  to 
the  valuation  last  placed  upon  it  for  pur- 
poses of  general  taxation."  In  effect  the 
language  Is  the  same,  and  in  prindple  the 
Hansen  Case  Is  contndling.  The  close  an- 
alogy of  that  case  to  the  present  one  is  rec- 
ognized by  the  appellants,  but  they  Insist 
that  it  should  not  be  followed. 

Tbe  statute  nowhere  -mentions  assessed 
value,  but  ^eaks  of  valuation  of  the  real 
estate.  Prior  to  tbe  passage  of  the!  act  of 
1913  fixing  the  limitation  of  assessment  for 
gmaral  taxatkm  at  60  per  cent  ot  the  valne 
as  stated,  the  assessed  value  and  the  actual 
value  were  tlieoreUcally  the  Bain&  It  can- 
not be  hdd  as  argued  bj  the  apjpeUants  that 
the  langnagei  of  the  local  Improvement  act 
meant  assessment  valne  only  prior  to  the 
passage  of  the  act  of  1913.  It  had  a  dual 
meaning— both  tiie  aasesBment  value  and  Uie 
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actual  Taln&  The  pasBage  of  tW  act  of 
1913  limiting  the  asBeamnent  did  not  destroy 
the  force  of  the  effect  of  titie  local  Improve- 
ment act  which  provided  that  the  Umltattm 
flhonld  bti  60  per  ceot  of  the  valuation  of  the 
property,  and  determined  the  manner  in 
vrtildi  that  valuation  should  be  aacotalned. 
Tbem  are  a  number  of  cases  from  this  court 
dted  by  the  appellants  where  it  may  be  said 
tbat  the  court  asanmed  Uiat  Om  assessed 
valuation  was  to  be  taken  aa  the  standard 
bat  in  none  of  those  cases  was  the  question 
hem  presoited  ^tber  oonddered  or  deter- 
mined. 

IS]  The  fact  that  tbe  court  may  have  as- 
sumed without  detmninlng  tbat  the  limi- 
tation was  60  per  cent,  of  Uie  assessed 
value,  and  that  the  executive  offlcess  so 
construed  the  statute,  If  sncb  be  the  fact, 
would  not  operate  to  control  the  construo- 
tion  of  the  language  used  and  give  it  a 
laeaning  other  than  It  plainly  Imports. 

The  Judgment  will  be  affirmed. 

PABKBR,  C.  J.,  and  TOLMAN,  MIT- 
CHELL, HOLCOMB,  FULLBRTON,  BBID- 
OES»  and  HOVBY,  JJ.,  concur. 


STATE  v.  PASSlUk  et  al.  (No.  16401.) 
(Sivreme  Oonrt  of  Washington.  Oct  6.  WZLy 

1.  Criminal  law  «=»4ig,  420(1)— TestlmoBy  as 
to  what  was  done  ud  said  by  I.  W.  W.  or- 
gaalzsn  asA  Megaitas  hsid  admisslMs  Is 
prossestloB  ef  mesilwrs  for  orimlnal  qrsdl- 
eallsai. 

In  prosecation  of  I.  W.  W.  members  for 
criminal  ByndUcBlism,  teBtimony  as  to  what  was 
said  and  done  by  organizers  and  delegates  of 
sncti  organization  at  recognized  meetiogB  or  as- 
semblage places  of  tbe  organization,  on  oc- 
casions sanctioned  or  directed  bf  it,  hM  ad- 
missible, over  objection  that  it  was  in  the  na- 
ture of  hearsay  evidence.  ^ 

2.  Criminal  taw  «s>564(l)— Eviitenoe  that  de- 
fendants ware  arrssted  In  oeunty  sthsr  than 
that  of  trial  Issuffleisat  to  show  oeart  wMi> 
oat  JsrisiMotion. 

In  prosecntion  for  criminal  syndicaUsm, 
evidence  that  defendants  were  arrested  at  a 
place  not  shown  to  have  been  in  the  county  in 
which  they  were  being  tried  held  not  sufficient 
to  ahow  the  court  to  be  without  Jurisdiction, 
where  there  was  ample  evidence  to  show  that 
they  were  only  temporarily  at  the  idace  where 
arrested,  and  that  their  residence  was  and  had 
been  for  several  years  in  the  county  in  whldi 
they  were  being  tried. 

Department  2. 

Appeal  from  Superior  Court;  Padde  Coun- 
ty: H.  W.  B.  Hewen,  Judge. 

Matt  Passlla  and  others  were  cmvlcted  of 
criminal  syndicalism,  and  tbe^  appeal.  Af- 
firmed. 
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Geo.  F.  Vandraveer,  Ralph  8.  Ptme,  and 
V.  D.  Conden.  all  of  Seattle,  for  aiqtdlants. 

H«man  Hurray,  of  South  Bend,  fw  the 
State. 

HTTCHE^LL,  J.  Matt  Passfia,  Gmil  Gdb- 
tofson,  Elmer  Pnlkklnen,  John  Hill,  John 
Nanha,  Otto  Pykkenen,  and  Sam  Jaffe  were 
tried  jointly  In  the  superior  court  of  Padflc 
comity  on  an  Information  charging  them  with 
the  crime  of  criminal  syndicalism.  With  few 
exceptions  to  be  further  noticed  herein  their 
many  assignments  of  error  fall  within  the 
rule  ot,  and  are  controlled  by.  State  of  Wash- 
ington V.  Hennessy,  105  Pa&  211. 

Some  claim  is  made  of  mistaken  Identity 
on  part  of  appellants  Matt  (GosslUa)  Passll- 
la,  Elmer  (Golkkinen)  Pulkklnen,  and  John 
(Nauka)  Nauha,  and  that  they  should  have 
been  discharged.  This  matter  was  properly 
considered  et  the  time  of  arraignment,  and 
settled  as  best  it  could  be,  ev^  with  an  In- 
terpreter, considering  the  difficult  names  and 
the  foreign  accent  of  the  individuals.  They 
were  Identified  before  the  Jury  as  the  parties 
in  mind.  In  passing  on  their  separate  mo- 
tions to  be  dismissed  from  the  ease,  the  trial 
court  nid: 

"The  first  names  are  suffldently  dear,  but 
there  may  be  some  confusion  as  to  how  their 
last  names  are  spelled.  They  are  foreign  names; 
bat  I  do  not  think  there  is  anything  serious  In 
this  matter,  or  anything  that  is  prejudldsl  to 
them." 

The  record  altogether  satisfies  us;  their 
motions  to  dismiss  were  properly  denied. 

[11  Very  considerable  complaint  Is  made  of 
alleged  errors  relating  to  the  subject  of  dec- 
larations, assertions,  and  the  conduct  of  cer- 
tain persons,  as  testified  to  by  witnesses  at 
the  trial,  conc^nlng  the  purposes,  objects, 
principles,  and  teachings  of  the  I,  W.  W. 
organization  of  which  all  the  aH>eUants  were 
members.  The  objection  is  that  It  was  In 
the  nature  of  hearsay,  was  damaging,  and 
hence  prejudicial.  But  the  record  is  appar- 
ently clear  that  the  trial  Judge  limited  the 
testimony  to  those  things  and  sayings  done 
and  made  by  organizers  or  so-called  delegates 
of  the  organization  at  recognized  meetings 
or  assemblage  places  of  the  organisation,  and 
on  occasions  which  were  sanctioned  or  direct- 
ed by  It.  In  this  respect  the  case  falls  within 
the  rule  of  evidence  announced  in  the  very 
recent  case  of  State  of  Washington  t.  Pet- 
tllla,  200  Pac.  332. 

[2]  It  is  claimed  on  behalf  of  the  appel- 
lants, Pulkklnen  and  Hill,  that,  as  they  were 
arrested  at  Siler's  camp,  and  the  evidence 
falls  to  satisCactorily  show  Oiat  the  camp 
was  In  Pacific  county,  therefore  Qie  Superior 
court  of  that  county  was  without  Jutlsdio- 
tion.  There  Is  am[de  evldenoe^  howew,  to 
show  tbat  they  were  only  temporarily  at  the 
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camp,  and  that  tba  residence  of  each  was  and 
for  scTeral  years  had  been  at  Raymond, 
Paciflc  county.  The  situation  in  this  respect 
la  Bimilar  on  principle  and  In  detail  to  that 
in  the  action  of  State  of  , Washington  t. 
Frank  Hestings  et  aL,  196  Pae.  13,  which  la 
decisive  against  this  aaalgnmeDt  of  error. 
Affirmed. 

PARKER,  0.  J.,  and  aX)LMAN,  MAIN,  and 
BRIDGIIS,  JJ,  ooncuv. 


In  ra  BREDL'S  ESTATE.    (No.  16378.) 

(Supreme  Court  of  Waabington.   Oct  19, 
1921.) 

1.  Exeoaton  aad  arfihlnlstratora  «3si7(3)  — 
Right  of  hasbaad  to  administer  oommuntty 
property  of  wife  will  not  !)•  upheld  In  case  of 
fraud. 

Where  husband  falsely  swore  tliat  be  had 
no  knowledge  of  bis  wife's  leaving  a  will,  with 
intent  to  gain  a  greater  share  of  the  estate  than 
the  will  left  him,  although  Laws  1917.  p.  654, 
f  49,  provides  that  a  sarnring  spouse  shall  be 
entitled  to  administer  upon  the  community 
property  notwithstanding  any  provision  of  a  will 
to  the  contrary,  the  appointment  of  a  son  of 
the  deceased  as  executor  under  a  wUl  will  be 
upheld,  although  he  did  not  present  it  for  pro- 
bate within  40  di^a  as  required  by  Iaws  1917, 
p.  645,  S  9. 

2.  Executors  and  administrators  4=»I5,  18  — 
Preference  rights  given  by  statute  to  adminis- 
ter upon  aa  estate  are  not  absolute. 

Since  preference  rights  given  by  statute  to 
administer  an  estate  are  not  absolute,  the  rule 
does  not  require  the  court  to  appoint  one  as 
an  executor  or  administrator  who  has  given 
evideoce  of  dishonesty  of  purpose  in  seeking 
the  appointment  or  who  ii  unfit  to  administer 
the  trust. 
Bolcomb,  3„  disaentint 

Department  1. 

Appeal  from  Superior  Court,  Lewis  Ooun- 
tr;  W.  A.  avoids,  Judge. 

Proceedings  by  Robert  S.  Bredl  to  revoke 
letters  of  administration  granted  to  Anton 
Bredl  on  the  estate  of  Matilda  Bredl,  de- 
ceased, to  admit  the  will  of  said  deceased  to 
probate^  and  to  appoint  petitioner  as  execu- 
tor acc<»^ng  to  the  terms  of  the  will. 
From  an  order  granting  the  petlti<Hi,  Anttm 
Bredl  appeals.  Affirmed. 

W.  B.  Bishop,  of  Ghehalis,  for  appellant 
J.  H.  Johnke,  of  Oentralla,  for  respondent 

PULLEBTON,  J.  On  August  6,  19:»,  Ma- 
tilda Bredl  died  in  Lewis  county,  leaving  an 
estate  therein  consisting  of  a  community 
Interest  in  real  and  personal  property,  and 
leaving  as  her  heirs  at  law  her  husband,  An- 


ton Bredl,  and  a  Boa  by  a  former  marriage, 
Robert  S.  Bredl.  On  August  16,  1920.  the 
hui4>and  applied  for  lettera  of  administration 
on  her  estate,  averring  in  his  appUcation  that 
due  search  and  inquiry  had  been  made  to  as- 
certain whether  the  decedent  had  left  a  will 
and  that  none  had  been  found.  On  the  filing 
<a  the  petition  lettera  of  administration 
were  Issued  to  the  applicant  On  November 
1,  1920,  the  son  brought  into  court  a  will  of 
the  deceased,  in  whleh  he  was  named  as  dev- 
isee of  the  decedent's  interest  in  the  estate, 
and  as  executor  oi  the  wUL  He  petttlcmed 
the  court  to  revoke  the  letters  theretofcwe  Is- 
sued to  the  husband,  admit  the  will  to  pro- 
bate, and  to  appoint  and  conQrm  him  aa  exec- 
utor of  the  estate  In  accordance  with  the 
terms  of  the  will.  As  grounds  for  refusing 
to  aMMrfnt  the  husband  as  executor  with  the 
win  annexed,  he  alleged  that  the  husband 
had  been  guilty  of  fraud  in  procuring  his 
appointment  as  administrator  in  that  he  bad 
notice  and  knowledge  of  the  existence  of 
the  will  at  the  time  he  applied  for  letters 
of  admlnlatratioD  and  falsely  swore  that  no 
will  existed,  and  that  he  had  beesa  guilty  ot 
fraud  in  his  administratltm  of  the  estate,  in 
that  be  bad  secured  a  false  and  fraudulent 
appraisal  of  the  propwty  of  the  estate  in 
order  to  have  the  same  set  apart  to  bim  as 
a  homeetead.  The  husband  contested  the 
potion  of  the  son,  but  asked  as  alternative 
i«Uef  in  case  t^e  will  produced  be  proven  to 
be  the  last  will  and  testament  of  the  deceas- 
ed that  he  be  appointed  as  administrator 
with  the  will  annexed.  At  flie  hearing  the 
court  reveled  the  lettera  issued  to  the  hus- 
band, admitl^  the  will  to  pcab&ta,  and  ap- 
pointed the  son  aa  executor  of  the  estate. 
It  made  no  direct  flndli^  on  the  question 
of  fraud,  but  found  that  the  husband  had 
waived  his  right  to  be  appointed  administra- 
tor with  the  win  annexed  because  he  had 
not  applied  to  be  so  appointed  within  40 
days  after  the  death  of  testatrix.  The 
appeal  Is  by  Anton  Bredl  from  this  order. 

[1]  On  the  ground  upon  which  the  court 
rested  Its  Judgment  it  may  be  doubtful 
whether  the  Judgm^it  can  be  sustained. 
The  statute  (Laws  1017.  c.  156,  |  9)  provides 
that  an  executor  of  a  will  havlug  the  wlU  in 
his  custody  shall,  within  40  days  after  be 
receives  knowledge  of  the  death  at  the  testa- 
tor or  testatrix,  either  present  the  will  tor 
probate  to  the  court  having  Jurisdiction,  or 
present  the  will  to  such  court  with  his  vrrlt- 
ten  refueial  to  serve  as  executor  thereof.  If 
was  shown  that  the  son  had  this  will  In  his 
custody  at  the  time  of  the  testatrix's  death, 
having  at  all  such  times  knowledge  of  the 
death,  and  did  not  produce  the  will  Into 
court  within  the  forty  day  period.  Other 
things  bting  equal,  therefore,  the  son  was 
as  much  guUty  of  a  dereliction  of  duty  as 
was  the  husband,  and  since  the  statute  pro- 
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Tides  (Id.  I  40)  tbat  a  sQirtTliig  spoose  diall 

be  entitled  to  adnilDister  upon  community 
property  notwithstanding  any  provlBion  of 
the  will  to  the  contrary.  If  he  be  otherwise 
qualified,  there  woald  appear  no  very  euf- 
flclent  reason  In  support  of  the  ground  stat- 
ed for  preferring  the  son  to  the  husband. 
But  we  think  there  was  not  an  equal  der- 
eliction, and  that  the  judgment  of  the  court 
Is  Justified  on  that  ground.  There  Is  no 
question  tbat  the  husband  had  knowledge  of 
the  existrace  at  the  will  at  the  time  he  ap- 
plied for  letters  of  administration  and  false- 
ly swore  to  the  contrary,  and  the  evidence 
hardly  leaves  It  In  doubt  that  he  acted  with 
the  deliberate  Intent  of  acquiring  for  him- 
self a  greater  share  of  the  estate  than  the 
terms  of  the  will  «itltled  him  to  acquire. 
The  son  was  not  equally  guilty.  While  he, 
through  Ignorance  at  the  requlrem^it  of  the 
statute,  withheld  the  will  loas&e  than  the 
statutory  time,  he  made  no  false  oath,  nor 
did  he  a^empt  deliberately  or  otherwise  to 
deprive  the  husband  of  his  rlghtfu>  share  of 
the  property  of  the  estate. 

[2]  The  preference  rights  given  lay  statr 
ute  to  administer  upon  an  estate,  while  rec- 
ognized as  valuable  rights,  are  not  absolute. 
To  administer  an  estate  Is  to  administer  a 
trust,  and  the  rule  of  the  statute  la  not  so 
hard  and  fast  as  to  require  the  court  to  ap' 
point  one  as  an  executor  or  administrator 
who  has  given  evidence  of  dishonesty  of  pur- 
pose in  seeking  the  appointment,  or  who  has 
betrayed  a  gross  unfitness  In  other  respects 
to  administer  the  trust,  even  though  he  have 
the  preference  right  given  by  the  statute. 
It  is  no  answer  to  say  that  the  law  itself 
lias  thrown  about  the  administration  Its  own 
protection.  No  law  can  protect  absolutely 
against  dlshoneaty.  In  many  Instances  it 
can  do  no  more  than  punish,  and  this  Is  not 
a  recompense  to  those  who  have  suffered  by 
the  dishonesty. 

The  order  is  aiBrmed.  ' 

PARKEH,   G.   J.,   and   BBIDGBS  and 
MACKINTOSH,  JJ.,  concur. 
HOLCOMB,  dlaaeata, 


BOLLONQ  tt  ax.  v.  GORMAN  at  aL 
(No.  16307.) 

(Bopnme  Oonrt  of  Washington.  Oct  11* 

192L) 

I.  Mortpagea  ^:»284— Mortgajort  required  to 
pay  defloleaoy  iadgneat  coaltf  raoover  from 
their  graataa  who  had  asaaaiad  nortpaoa 
iebt. 

Where  mortgagora  conveyed  land  in  ho1« 
consideration  of  grantee's  promise  to  pay  mort- 
gage note,  bat  were  required  to  pay  defleieney 
Judgment  rmdered  against  them  on  foreclosnre 
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of  mortgage  f<^lo«lnff  grantee's  defaidt  in  pay- 
ment of  the  note,  the  mortgagors  eoidd  re- 
cover tlie  amount  so  paid  from  grantee. 

2.  Evldenoe  ^94l9(4)-4*arol  testlmosy  ad- 
missible to  prove  graatss's  assanptioa  of 
mortgage  debt 

Mortgagors  salng  their  grantee  for  amount 
of  defldeney  Judgment  rendered  against  them 
on  foredoaure,  folloi^if  grantee's  default  in 
payment  of  mortgage  deM,  could  prove  by 
parol  testimony  tbat  grantee's  promise  to  pay 
the  mortgage  debt  was  the  sole  consideration 
For  the  conveyance,  though  such  promise  was 
not  merged  In  the  executed  deed,  the  verbal 
contract  to  assume  the  mortgage  being  enforce- 
able as  a  contract  independent  of,  and  ad- 
ditional to,  the  deed,  and  therefore  not  within 
the  rale  forbidding  parol  testimony  to  vaiy, 
alter,  Of  add  to  a  written  contract. 

3.  Judgment  4=9704  —  Deficiency  Judgment 
against  mortgagors  In  foreclosure  action  not 
ooncluslve  that  mortgagors  could  aot  recover 
amount  thereof  against  their  grantee  who  had 
assumed  mortgage  debt. 

Deficiency  judgment  against  mortgagors  In 
foredoaare  aetkm.  In  wUch  mortgagors  had 
denied  liability  on  theory  tbat  their  grantee 
had  assumed  the  mortgage  debt  with  the  con- 
tent of  the  holder  of  the  note,  Held  not  con- 
clusive as  to  the  mortgagors'  risht  to  recover 
the  amount  thereof  against  their  grantee,  who 
had  assumed  payment  of  the  mortgage  debt  In 
subsequent  action,  where  the  relative  rights 
of  mortgagors  and  grantee  were  not  determin- 
ed hi  the  foredosare  action,  and  it  was  un- 
necessary to  determine  sndi  rights  under  tiie 
issues  inv<ilved  in  such  action. 

4.  Mortgages  «=9284— Mortgagors  defendlag 
foreolesure  aotion  on  ground  tbat  tfieir  gran- 
tee had  assumed  mortgage  debt  with  ooasoat 
of  iMrtder  of  mortgage  aote  eosld  Mt  rseovsr 
oxpeaaos  from  oraata*. 

Mortgagors  reqnired  to  pay  deficiency  Jodg- 
ment  rendered  against  them  b&  foreclosure  ac- 
tion on  default  of  their  grantee,  who  had  as- 
sumed the  mortgage  debt,  could  not  recover 
from  the  grantee  the  expenses  of  defending 
the  foreclosure  action  on  the  theory  tbat  they 
were  not  liable  because  their  grantee  had  as- 
sumed the  mortgage  debt  with  the  consent 
the  holder  of  the  mortgage  note. 

Department  2. 

Appeal  from  Bnperinr  Oonr^  Kinc  Oonnty ; 

A.  W.  Frater,  Judge 

Action  by  J.  S.  BoUong  and  wife  against 
Alpha  L.  Gorman  and  others.  Judgment  for 
defendant]!,  and  plalntlfite  appeal  Rerersed. 

O.  O.  Fdknw,  of  Baienattarib  and  Tracy 

B.  Orlffln,  of  Seattle,  for  aKwUuits. 

H.  B.  roster  and  Carl  J.  Smith,  both  of 
Seattle,  tor  reopondenta. 

MITCHBLL,  X  Beopondents  have  moved 
to  strike  appellants'  brlet  and  dismiss  the 
appeal,  upon  the  ground  that  the  same  Is 
not  snffidently  definite  as  to  its  contents  to 
cfmiply  with  the  mlea  of  court  The  motion 
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iias  been  conaidered,  and  the  brief  of  ap- 
pellantB  enunined  with  referoice  tbereto, 
and  we  are  of  the  <vljiioii  that  the  motion 
should  be  and  It  is  denied. 

This  case  Is  a  sequel  of  Buchanan  t.  Schn- 
bach.  106  Wash.  399,  180  Pac.  407.  185  Pac. 
583.  where  some  of  the  history  of  the  coa- 
troveray  stlU  existing  between  the  present 
parties  may  be  foimd.  TbAt  was  a  salt  on 
a  note  and  to  foreclose  a  real  estate  mort- 
gage wherein  the  obligors  attempted  to  show 
that  they  had  been  released  from  their  obU- 
gatiou  by  the  promise  of  Alpha  L.  Cbrman 
to  pay  the  note  and  mortgage  upon  her  taking 
title  to  the  i>ropert7  subsequent  to  the  date 
of  tke  mortgage;  The  resnlt  of  that  suit  was 
a  Judgmttit  of  foreclosure  of  the  mortgage 
and  a  decision  that  there  had  been  no  sub^ 
stltntl(m  of  Miss  Gwman  in  the  place  of  the 
original  makers  of  the  note  and  mortgage, 
tor  the  ^rpose  of  the  d^dency  Judgment 
fir  at  all.  The  Judgment  was  affirmed  by 
this  court  During  the  pwdency  of  the  ap- 
peal therein  the  property  was  sold  on  a 
f^iecial  execution  fbr  the  sum  of  $1,000.  Tba 
rale  was  confirmed  and  a  deficiency  Judgmmt 
«tered  in  favor  of  the  plaintiff  thraein  and 
against  the  defendants,  Schubach  and  wife 
and  BoUong  and  wife,  the  makers  of  the 
note  and  mortgage.  Upon  the  gtdng  down  of 
the  remittitur  of  this  court  In  that  case  Bol- 
long  and  wifb  on  November  18,  1919,  paid, 
as  they  compelled  to  do.  the  sum  of 
18,507.28  hi  fuU  satisfaction  of  the  deficiency 
jndgmoit  which  had  been  entered  against 
than;  Joint  Judgment  debtors  Sdiubadi 
and  wife  having  been  in  the  meantime  Ju- 
dicially declared  to  be  bankrupts.  Prior  to 
the  payment  by  Botlong  and  wife  of  the  de- 
ficiency Juc^ent  Miss  Oonnan,  as  owner, 
redeemed  the  property  from  the  execution 
sala  Now,  Bollong  and  wife,  allegtaig  those 
facta  and  that  the  sole  consUleratlon  fior  the 
sale  to  Miss  Gorman  was  her  promise  to  pay 
the  note  and  mortgage,  that  they  were  com- 
pelled to  pay  the  deficiency  Judgment  and 
$1,789  costs  and  expenses  ot  litigation  In  the 
Buchanan  suit,  all  of  which  Miss  Gorman 
refuses  to  pay,  and  that  the  other  defendants 
have  acquired  aoam  subsequent  and  inferior 
Inlwest  in  the  intiperty,  have  sued  to  recov- 
er Judgment  against  Miss  Gorman  In  the 
amount  they  have  necessarily  expended  to- 
gether with  Interest  thereon,  to  be  adjudged 
subrogated  to  the  rights  of  Buchanan  so 
as  to  r^l  the  pn^rty  redeem  by  Miss 
Gorman,  and  declaring  the  rights  of  the  other 
defendants  to  be  subordinate.  By  separate 
answers  the  defendants  Miss  Gorman  and 
Smith  and  wife  denied  material  allegations 
of  the  complaint  and  affirmatively  i)Ieaded 
that  the  plaintiff  was  est(w>ed  by  the  Judg- 
ment in  the  Buchanan  C^se  from  maintaining 
the  iwesent  action.  Miss  Gorman's  answer 
admits  she  bought  the  property  knowing  the 
mortage  was  outstanding;  Replies  put  tbe 
affirmative  matter  of  tbe  answers  In  issue. 


At  the  close  of  plaluUffs'  case  on  the  trial 
the  court  sustained  a  challenge  to  its  suffi- 
ciency and  dismissed  tbe  action.  PlaintlfCs 
have  appealed. 

All  together  there  are  55  assignments  of 
error,  consisting  largely  of  matters  relating 
to  evidence,  all  of  which  may  be  disposed  of 
more  goierally. 

[1,  2]  In  the  first  place,  the  complaint 
states  a  cause  of  action.  It  is  wdl-estabUsfa- 
ed  law  tha^ 

"A  verbal  contract  by  the  grantee  of  mort- 
gaged premises  to  assume  the  mortgage  there- 
on is  esfOTceable  as  a  contract  independent  of 
the  deed  of  conveyance  and  additional  to  it, 
which  is  not  merged  in  the  executed  deed,  and 
therefore  does  not  fall  within  the  rule  forbid- 
ding tbe  introduction  of  parol  testimony  to 
vary,  alter,  or  add  to  a  written  contracL"  Syl- 
labus in  Ordway  v.  Downey,  18  Wash.  412,  51 
Pac  1047,  63  Am.  St  Bep.  882. 

It  IB  Just  such  a  case  that  the  appdlants 
preseut  here.  It  may  be  there  is  enough  tes- 
timony  already  in  the  record  to  pMma  fa<de 
show  that  Miss  Gorman  did  promise  to  pay 
the  mortgage^  but  cffltalnly  the  court  er- 
roneously sustained  objections  to  questtona, 
struck  out  testlmoiiy  that  was  admlaslble 
and  important,  and  refused  offers  of  proof 
sufficient  to  abundantly  establish  the  prom- 
ise. One  De  Brits  rqireeraited  the  BoUcrngs 
In  selling  the  v^oj/erty  to  AOsa  Gonnan. 
While  he  ma  bdug  examined  on  behalf  of 
the  afq;>^ants  he  was  asked,  "What  did  Miss 
Gorman  pay  the  Bollongs  ot  Schubachs  for 
the  propwty.  If  anything?"  Upon  hia  an- 
swering, "She  didn't  pay  anything,  she  as- 
sumed ttie  mortgage,"  the  answer  was  vpon 
motion  of  reqpondents  strlckra  by  the  court 
upon  the  ground  that  it  was  a  mere  ooncln- 
slon.  Again,  the  following  of  the  same  wit- 
ness: 

"Q.  Did  Miss  Gorman  give  to  the  vendors 
in  this  transaction  any  consideration,  by  way 
of  money,  property,  or  anything  dse? 

"Mf.  Foster:  That  Is  objected  to,  if  your 
honor  please.  It  asks  strictly  for  the  opin- 
ion of  the  witness;  his  conclusions  predicated 
upon  some  things  that  is  not  before  the  court 

"The   Court:    Objection  sustained. 

"Mr.  Gri£5n:  Note  an  exception, 

"Q.  What  was  the  consideration  for  this 
transferring  of  the  property  from  the  Bol- 
longs to  Miss  Gorman?  A.  The  aasnmption 
of  this  mortgage  by  tbe  grantee. 

"Mr.  Foster:  I  move  that  be  stricken. 

"The  Court:  Grant  the  motion." 

Time  and  again  tbe  same  or  similar  ques- 
tions were  asked  of  the  witness  with  the 
same  result.  Several  witnesses  were  asked 
with  reference  to  admissions  claimed  to  have 
been  made  by  Miss  Corman  relative  to  her 
agreement  to  pay  the  mortgage^  such  aa  the 
examination  of  Mtb.  BoUong.  one  of  the 
grantors,  as  follows : 

**Q.  Mrs.  Btdlcmg,  ^  yon  ever  have  a  con- 
versation with  MlsB  Gorman  relative  to  this 
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note  and  mortgage  T 

<fid  Hiss  Corman  b*j  to  yon,  it  taytUnC* 
that  time  relative  to  her  asmimption  of  the 
note  and  mortgage? 

"Mr.  Foster:  That  is  objected  to  aa  heing 
incompetent,  irreleTant,  and  immaterial  for  any 
pnrpoie. 

'TTfae  Conrt:  (M>jection  sustained. 

"Mr.  GtUOd:  Note  an  exception. 

"Q.  b  the  original  foreclosure  of  this  note 
and  mortgage,  in  which  you  vere  joined  aa  de- 
fendant with  Mlaa  Corman,  did  yon  have  a  con- 
versation with  Miss  Corman  relative  to  paying 
this  note  and  mortgage?    A.  Yea,  sir. 

"Mr.  Foster:  I  object  to  that  aa  being  in- 
rompetentt  Immaterial,  and  Irrelevant  for  any 
pnrpoae. 

"The  Coort:  Objectton  iiutalned.  Bxcep^ 
tion  allowed. 

"Q.  Did  Misa  Corman  in  any  of  thOM  eonver- 
sationa  tell  yon  what  occurred  when  she  pur- 
chased this  pri^rty?   A.  Yea,  air. 

"Mr.  Foster:  I  object  to  that  aa  being  im- 
materiaL 

"The  Court:  Objection  sustained.  Excep- 
tion allowed." 

Thereafter  the  appellaxits  made  a  formal 
offer  to  prove  all  tlie  matt«s  auflseated  by 
all  tbe  auefiti(nis  mentloDed  above  and  other 
proof  of  a  similar  aor^  and  that  she  took 
the  ^t^er^  without,  any  consideration  to 
the  grantors  except  her  ^wmlse  to  pay  the 
note  and  mortgaKe^  and  that  stdwequently 
she  had  so  admitted.  The  offer  was  objected 
to  by  tbe  respondents  "on  the  ground  that 
it  Is  incompetent,  IrreleTant,  and  immate- 
rloL"  The  objection  was  snatalned.  We  are 
not  apprised  by  the  record,  ineloding  the 
briefs  and  oral  arguments  (tf  counsel  tor  the 
respondents  of  any  reason  tor  the  rulings 
unless  possibly  the  contention  or  claim  by 
respondents  of  former  adjudication  alleged 
to  have  been  had  in  the  Buchanan  Case, 
but  certain  it  is  that  all  the  rulings  referred 
to  and  others  of  a  similar  sort,  rather  too 
numerous  to  be  set  oat  hettln  in  detail,  were 
erroneons, 

[S]  Ko  reascms  were  given  by  tbe  trial 
court  for  granting  the  ncmsuit  At  the  end 
of  itolnttlTs  proof  the  record  Shows^  as  fol- 
lows: 

"Mr.  Foster:  I  now  eludlenge  the  sufficiency 
of  the  evidence,  and  move  for  a  nonsuit. 
"The  Goort:  Grant  the  motion. 
"Mr.  Griffin:  We  take  an  exception  to  tbe 

ruling." 

It  la  argaed  by  the  appellants  that  the 
court's  conclusion  was  based  largely  upon 
the  contention  of  the  respondents  that  the  ap- 
pellants were  estopped  by  tbe  Judgment  In 
tbe  Buchanan  Case.  Indeed,  counsel  for  re- 
spondents say  in  their  brief  and  orally  argue 
here,  "The  c<Hnplalnt  simply  asks  for  a  read- 
Judlcatton  of  a  matter  already  adjudicated," 
referring  to  the  Bu^nan  Case.    But  we 
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adjudication.  A  courideration  of  the  plefid- 
ings  in  this  case  together  with  the  pleadhigs, 
findings  and  decree  In  the  Buchanan  Case 
warrant  us  in  so  holding.  In  that  case,  while 
these  app^nts  and  Miss  Gorman  were  co- 
defendants  therein,  neither  filed  any  cross* 
complaint  or  tendered  to  the  other  any  Issue 
whatever.  They  were  not  litigating  with 
each  other,  but  each  defending  agaliLSt  the 
suit  of  tbe  plaintiff  therein.  The  relative 
rights  of  these  appellants  and  Miss  Corman 
were  not  determined  in  that  case,  nor  was  it 
necessary  to  do  so  nor  coold  they  under  the 
Issues  in  that  case.  The  theory  of  that  case 
on  tbe  part  of  the  BoUongs  was  simply  that 
there  had  been,  with  the  consent  of  the  hold- 
er of  the  note  and  mortgage,  a  substttution 
<tf  Miss  Corman  as  obligor  and  the  release 
of  the  makers  at  the  note  and  mortgage  to 
pay  it  That  sadi  was  the  case  la  clearly 
shown  the  dedslon  In  Buchanan  r.  S(Au- 
bach  et  at,  supra,  whetreln  this  court  found 
it  tmnecessary  to  discuss  and  refused  to  dla* 
cuss  the  relative  rights  between  BUss  Corman 
and  the  makers  of  the  note  and  mortgage. 
That  that  <»se  did  not  adjudicate  tbe  mat- 
ters now  in  Issue  between  the  BoAlongs  and 
Miss  Gorman  aroears  too  plain  to  merit  dis- 
cussion or  tbe  dltatlon  of  authorities. 

[4]  In  this  connection  the  coutenUcm  made 
by  the  appellants  that  they  are  entitled  in 
this  case  to  recover  tbe  |1,789  expaided  by 
them  In  tiie  Buchanan  Case  Is  without  merit 
Objections  were  ^vperly  sustained  to  ques- 
tions on  titst  subject  That  amount  was 
expended  by  them  In  a  fruitiess  effort  to 
show  that  Qie  holder  ot  their  note  and  mort- 
gage had  made  a  contract  by  which  they  were 
released  from  the  payment 

As  the  appellants  were  compelled  to  pay 
the  deficiency  Judgment  they  alleged  Miss 
Corman  agreed  with  than  tliat  she  would 
pay,  we  are  earnestly  urged,  upon  a  revers- 
al of  the  Judgment  her^,  to  pass  upon 
claimed  rights  of  the  appellants  to  be  sub- 
rogated to  the  rights  of  Buchanan  under  the 
Judgment  In  that  case,  for  tbe  purpose  of  a 
resale  of  the  mortgaged  property  redeemed 
by  Miss  Corman,  and  also  to  determine  the 
lights  of  the  appellants  as  against  other 
defendants  In  this  case  who  It  is  alleged  are 
claimants  of  some  Junior  Interest  in  the  prop- 
erty. Those  questions,  however,  are  not  in- 
volved In  the  appeal.  They  are  questions  of 
law  that  become  pertinent  only  when  the 
facts  alleged  in  the  complaint  are  establish- 
ed against  Miss  Corman  and  will  be  decided 
by  the  trial  court  at  the  proper  time. 

Reversed. 

PAKKER,  C.  J.,  and  HOLCOMB.  MAIN, 
and  TOLMAN,  JJ.,  concur. 
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!■  ra  SKAGIT  RIVER  POWER  PLANT. 

CITY  OP  SEATTLE  V.  BINGHAM  INV.  CO. 

(No.  16521.) 

{Supreme  Court  of  WuUngtoii.  Oct  16, 1921.) 

[.  Eninent  domain  ^21»— City's  proeaedlng 
to  coiidonM  Itad  to  bt  tried  !■  sane  aamer 
u  other  idvll  antlen. 

City's  proceediDs  to  condemn  land  for  h7- 
droelectric  power  p^t  purpoBes,  under  Const 
art  1,  i  10,  and  Bern.  Code  191S,  |  7779 
(Herce's  Code  1919.  |  7SS6),  la  to  be  tried  In 
Che  same  mamiwc  aa  other  livil  aettons. 

2.  Eninent  donain  ^sa224~~Hvm  trial  nny  be 
granted  la  d^s  proeeeding  te  oondenn  land. 

The  court's  power  to  grant  a  new  trial  is 
the  same  in  eitjr's  proceeding  to  condemn  land 
under  Const,  art  1,  6  16,  and  Rem.  Code  1911^ 
I  7779,  as  in  other  dril  actions. 

3.  Enlnant  donain  ^282(1)— Ruling  oa  no- 
tlen  for  new  trial  not  disturbed  nalese  oonrt 
abased  disoratlen. 

Court's  ruling  on  motion  for  new  trial  In 
dty'e  proceeding  to  condemn  land  under  Const 
art  1.  {  16,  and  Rem.  Code  1A16,  {  7779,  witt 
not  be  disturbed  on  appesl  in  the  absence  of 
an  abuse  of  discretion. 

4.  Eminent  domain  «=3253(4)— Order  granting 
city's  notion  for  now  trial  on  only  one  of  the 
f  ronnds  speoMed  la  notion  appealablo  by  olty. 

In  city's  action  to  condemn  land,  where  or- 
der granting  its  motion  for  a  new  trial  was 
granted  upon  only  one  of  the  grounds  spedfied 
in  the  motiwi,  the  dtr  could  appesl  fcmn  the 
order. 

5.  Appeal  and  error  ^3643  (2)—0a  appeal  from 
order  graotlag  new  trial  grounds  not  passed 
•a  by  trlsl  oonrt  not  disoasead. 

On  appeal  from  ocder  granting  a  new  trial, 
in  which  the  ipovant  croas-appeala  because  the 
order  waa  granted  on  fewer  grounds  than  were 
urged  In  the  motion,  the  Supreme  Court,  in 
affirming  the  order,  will  not  discuss-  the  siddl- 
tional  grounds  urged  in  the  motion,  and  not 
passed  upon  by  the  trial  court  so  as  not  to 
hamper  the  trial  court  bj  making  rulings  on 
the  errors  to  conatitute  the  law  of  the  case  in 
tlie  erent  th^  arone  In  the  course  of  the  new 
trial. 

Departmrat  2. 

Appeal  frran  Superior  Court,  WhatC(»D 
Coonty;  Wm.  H.  Pemberton,  Judge. 

Proceeding  by  the  City  of  SeatUe,  a  munic- 
ipal corporation,  against  the  Bingham  Invest- 
ment Company,  a  corporation,  to  condemn 
lands  for  a  hydroelectric  power  plant  en  Ska- 
git Biver  under  Ordinance  No.  40476.  Ver- 
dict for  def^dant,  and  from  an  order  grant- 
ing a  new  trial,  both  parties  appeal  Af 
firmed. 

Walter  F.  Heler,  Chaa,  T.  Donwortb,  and 
Bobt.  H.  BvBDB,  all  of  SeatUe.  for  plaintiff. 

Thos.  Smith  and  Coleman  &  Cable,  all  of 
Mt.  Vernon,  for  defendant 


MITCHELL,  J.  The  city  of  Seattle,  by 
eminent  d(»naln  proceedings,  seeks  to  acquire 
tttie  to  land  on  the  Skagit  rirer  to  be  used 
In  connection  with  the  establlshmoit  of  a 
hydroelectric  light  and  power  plant  The 
question  of  damages  was  tried  to  a  Jury, 
which  returned  a  verdict  In  the  sum  of  $27,- 
600.  The  dty  ctmtended  the  property  was 
worth  not  to  exceed  ¥3,000,  while  the  wit- 
nesses for  the  owner,  Bingham  Investment 
Company,  valued  it  at  from  $17,000  to  $60,- 
000.  The  dty  moved  for  a  new  trial  on  the 
grounds:  (1)  jGxcesslTe  damages  appearing 
to  have  been  given  under  the  influence  of 
passion  and  prejudice;  <2)  Insuffldency  of 
the  evidwce  to  Justifir  the  verdict  and  that 
the  same  is  against  the  law;  and  (3)  error 
in  law  occurring  at  the  trial  and  excepted  to 
at  the  time  by  the  petitioner.  An  order  was 
entered  that  a  new  trial  be  granted  unless 
the  owner  should  agree  to  accept  $13,750. 
This  the  owner  refused  to  do,  and  a  new  trial 
was  granted.  In  the  order  granting  the  new 
trial  the  court  expressly  found  and  stated 
that  the  verdict  *is  excessive  in  the  sum  of 
$13,750  and  Is  the  result  of  passion  and  pr^ 
udlce  against  the  petitioner,  etc."  The  other 
grounds  of  the  dt^'n  motion  were  In  no  way 
redted  cs  ^edflcally  refuted  to  in  Oie  or- 
der. 

Both  the  pn^erty  owaee  and  ttie  dty  have 
aiHiealed,  one  contoidlng  a  new  trial  was  not 
authorized,  and  the  other  that  It  Aonld  have 
been  granted  upon  all  the  grounds  maiOoned 
In  Its  motion. 

Aa  we  nndwatand,  the  ivoperty  owner  eon- 
tends  the  Terdict  of  a  jory  is  more  blndli^ 
upon  the  court  In  this  kind  €t  a  case  than 
In  other  Unds  of  dvU  actl<»ia.  tTpon  the  sub- 
ject of  compensation  In  embicoit  domain  pro- 
ceedings, article  1,  |  1%  of  the  state  Otmstl- 
tution  provides: 

"*  *  *  Which  compensation  shall  be  as- 
certained by  a  jury,  unless  a  Jury  be  waived,  as 
in  other  civil  cases  in  courts  of  record,  in 
the  manner  prescribed  by  law.** 

Under  this  mandate  of  the  Constitution 
and  keeping  within  both  its  letter  and  spirit 
the  Legislature  has  provided  (section  7779. 
Rem.  Code;  section  7550,  PIerce*»  1919 
Code),  in  condemnatiou  proceedings  by  dues, 
as  fellows: 

"Upon  the  return  of  the  verdict  the  proceed- 
ings of  the  court  regarding  new  trial  and  tlie 
entry  of  judgment  thereon  shall  be  the  same  as 
in  other  civU  actions,  and  the  Judgment  shall 
be  such  aa  the  nature  irf  the  case  shall  re- 
quire." 

In  tiie  case  of  Seattie  t.  'Williams.  41 
Wash.  366,  83  Pac.  242,  a  condemnation  suit 
by  the  city,  after  referring  to  the  pririlege 
or  duty  of  the  Jury  to  fix  by  its  verdict  the 
amount  of  compensation,  it  was  said: 
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"Having  done  so,  and  tlia  appellants  having 
mored  for  a  new  trial,  it  tben  became  the  dut; 
of  the  trial  judge  to  ascertain  whether  or 
not  there  were  any  reaaona-  for  aettiog  aside 
mch  Terdiet  If  he  beliered  the  verdict  to  be 
grosaly  tnadaqoate,  or  that  ft  fair  legal  trial 
waa  not  had,  ha  ahonld  hsTe  grantad  a  new 
triaL" 

Again,  In  the  case  of  Renton  t.  Dykeman, 
ttl  Wash.  830,  112  Pat  348,  an  eminent  do- 
main case,  upon  reciting  the  reasons  glvm 
by  the  trial  Judge  for  refusing  a  new  trial, 
tbia  court  said: 

"Tbia  would  be  no  reason  tcr  any  interfer- 
ence with  the  Terdiet,  unleae  he  went  further 
and  waa  of  the  opinion  that  it  waa  clearly  con- 
trary to  the  weight  of  the  eridenee." 

[1-1]  We  think  there  can  be  no  serious 
question  that  under  tb^  Ocnwtltntiin  and 
statute  above  reCured  to  ttie  trial  of  this 
kind  of  an  action  Imflndlng  the  motion  for  a 
new  trial  la  Btanllar  to  that  In  other  eivU  ac- 
tions, and.  as  pointed  oat  In  ths  case  of 
Stimaon  Mill  Go.  v.  Troxel,  193  Pac.  213.  the 
scope  of  our  authorl^  over  motbnui  for  new 
trials  is  more  limited  than  that  of  the  trial 
court,  being  confined  to  a  determination  if 
the  trial  court  abused  Its  discretion  In  pass- 
ing on  such  a  motion.  In  all  those  eases 
where  a  motion  for  a  new  trial  does  not  have 
to  be  supported  by  affidavits,  and  where  the 
wltnwses  have  testified  In  person  at  ttie  trial, 
the  rule  that  the  trial  judge  has  peenUar  ad- 
vantages for  ttie  exercise  of  dtscretlMi  is 
more  spedally  appllcabla  With  audi  Ideas 
In  mind  the  record  In  this  case  omiBlsUng, 
among  other  things,  of  abstracts  of  the  evl- 
doice  and  all  other  features  of  the  trial  pre- 
pared by  both  parties  have  been  examined, 
from  which  it  cannot  be  said  there  waa  any 
abuse  of  discretion  in  granting  the  new  trial, 
altbongh  ctmflned  as  It  was  to  the  one  ground 
stated  by  the  trial  court 

[4]  A  motion  Is  made  to  dismiss  the  city's 
cross-appeal  upon  the  gronnd  that  the  order 
granting  the  new  trial,  being  in  favor  of  the 
dty,  precludes  It  from  the  right  of  appeal. 
TbB  rule,  however.  Is  otherwise  under  the 
drcmnstances  of  this  case.  Bodiester  v. 
Seattle,  76  Wash.  K».  IBS  Paa  209 ;  Pierce 
T.  Seattie  Electric  Ga,  78  Wash.  107, 138  Pac. 
666;  Piom  V.  Seattle  Electric  Oo.,  83  Wash. 
141.  146  Pac.  228;  Langley  v.  Devlin,  87 
Wash.  602,  151  Pac.  1134 ;  Parkburst  v.  El- 
liott. 103  Wash.  8»,  173  Pac.  781. 

[1]  But  the  cross-appeal  becomes  unim- 
portant now  upon  our  affirming  the  trial 
court's  order  granting  a  new  trial  upon  the 
ground  therein  specified.  The  cases  In  this 
CO  art  Just  cited  establish  the  doctrine  that 
practice  of  permitting  a  cross-appeal  by 
a  par^  In  whose  favor  an  order  has  beea 
made  granting  a  new  trial  up(m  a  less  num- 
ber of  groan ds  than  were  urged  In  the  motion 
therefor  Is  to  sustain  the  order  so  as  to  save 


the  necessity  of  further  proceeding  In  the 
trial  court  or  another  ai^>eal  on  the  same 
record,  and  that  this  court  will,  In  affirming 
the  order,  decline  to  discuss  the  additional 
grounds  urged  on  the  motion  for  the  new 
trial,  88  they  have  not  been  passed  upon  by 
the  trial  court,  which  will  not  be  hampered 
by  those  alibied  errors  on  the  score  that  they 
have  become  the  law  of  the  ease  In  the  event 
they  arise  In  the  course  of  the  new  trial  or- 
dered. 

The  order  appealed  from  Is  affirmed. 

PAREEB,  O.  J.,  and  TOLHAN,  WISLEB^ 
TON.  and  liAIN,  JJ.,  oodcdt. 


FIDELITY  SECURITIES  CO.  V.  MARTIN 
•t  aL    <Ne.  16468.) 

(Sopreme  Ooart  ^  Washington.  Oct  U, 

1921.) 

f.  Deads  «=»i3— Csavsyanoe  treated  as  one  to 
■rsBtea's  estate  os  graatee's  death  prior  to 
SKeoatlOB  aad  dsUvsry  of  dssd. 

Where  pnrduum.  porsnaut  to  a  contract 
with  third  perabn  to  so  do,  eaosed  deed  to  be 
exeeated  In  the  name  ef  third  person,  the  fact 
that  third  person  had  died  before  exccntlon 

and  delivery  of  deed  to  purchaser  did  not  af- 
fect the  validity  of  the  transaction,  since  In 
such  case  the  conveyance  will  be  treated  by 
eqtoity  as  «ae  to  third  person's  estate. 

Z  Deeds  ^195— Qraatss  pnssmd  t»  haws 
paid  eoBsldsratloD. 

The  consideration  for  Um  purchase  itf  land 
win  be  presomed  to  have  been  paid  by  the  gran- 
tee. 

3.  MsaMpal  eorporatimis  »n9ea  Tax  tltla  sa- 
perior  to  aiortflaae  wUdi  aatodated  mmbiu- 
latlOB  af  taxes. 

Tax  title  hM  superior  to  lien  of  mortgage 
whidi  antedated  the  accmnulatlon  of  taxes. 

A.  IHsslolp^  oorporatloas  ^=>9S2i—Fe»  title  sot 
merged  is  subseqaently  aoqslred  tax  title. 
Where  holder  of  certificate  of  sale  procored 
qnitclaim  deeds  from  owners  during  period  of 
redemption  under  Laws  1911,  c  9^  I  83,  the 
fee  title  so  acquired  did  not  merge  with  the  tax 
title  acquired  by  deed  from  city  on  expiration 
of  period  of  redemption,  the  title  in  such  case 
being  held  through  two  independent  sources, 
either  of  which  or  both  of  which  could  be  rdled 
on  to  defeat  interest  aaserted  in  properly  by 
other  person. 

5.  Estates  ^IO(I)— Doctrine  of  oierBsr  ap- 
plleable  only  where  lesser  aad  greater  estate 
Bslte  is  same  person. 

The  doctrine  of  merger  applies  only  where 
a  lesser  and  a  greater  estate  unite  in  the  same 
pers<m  and  there  Is  no  intermediate  estate. 

Department  1. 

Appeal  from  Supnior  CSoort,  King  Oounly ; 
John  S.  Jurey.  Judge. 
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Action  b7  the  Fldeltt^  SecuriUes  Cmh- 
pany,  a  corporation,  against  Orlaon  Dickin- 
son, Marie  M.  Martin,  Rudolph  Beck,  as 
^ecntor  of  the  last  will  and  testament  of 
Theodore  Zlllnsky,  deceased,  and  others. 
Judgment  for  plaintiff,  and  the  last  two 
named  defendants  appeal.  Reversed  and  re- 
manded, with  instructions. 

Karl  H.  Kobw,  Walter  A.  Keene,  and  How- 
ard A.  Adams,  all  oC  Seattle^  for  appdlants. 

WHght,  Kelleher,  Allen  ft  HUen,  of  Se- 
attle, for  reqiond«it 

ITULLBRTON,  J.  On  November  IB,  1911. 
Orison  XMclclnBon  and  wife  owned  certain 
real  property  situated  In  the  city  of  Seattle. 
On  that  day  they  mortgaged  the  property  to 
the  First  Mortga^  A  Savings  Bank  to  secure 
a  loan  in  the  sum  of  |14S00,  then  made  by  the 
bank  to  them.  SubseQuent  thereto  the  mort- 
gage by  assignments,  duly  and  r^olarly  exe- 
cuted, passed  into  the  possession  and  owner- 
ship of  the  Fid^ty  fiecarltleB  Company,  the 
respoident  on  this  appeal.  No  part  of  die 
principal  of  the  loan  was  ever  paid.  Inter- 
est was  paid  thereon  aoocndlug  to  the  terms 
of  tiie  loan  down  to  the  year  1916^  but  noth- 
ing more. 

In  the  year  1014,  Dtddnsni  and  wife  oon- 
ve^ed  the  pn^ty  to  one  William  D.  Ingalls, 
and  BUbseqnmt  thereto  the  title  to  the  prop- 
erty passed  by  mesne  conveyances  through 
sundry  holders  to  one  Elizabeth  M.  Davla  and 
one  Jdin  Carrlgan,  in  whom  Iti  was  vested  in 
the  year  1919.  In  1910,  the  city  of  SeatUe 
authorized  the  construction  of  sewers  in  the 
streets  and  avenues  abutting  upon  and  adja- 
cent to  the  property,  providing  in  the  ordi- 
nances that  the  cost  of  the  sewers  should  be 
paid  by  assessment  upon  pn^rty  ben^ted. 

Pursuant  to  the  ordinance  the  dty  of 
Seattle  caused  an  assessment  to  be  levied 
npon  the  property  in  question,  payable  in 
Installments.  One  such  Installmefit  was  not 
paid,  and  subsequently  the  dty  caused  the 
property  to  be  stdd  under  the  lien  of  assess- 
mmtL  No  other  purchaser  appearing  at  the 
sal^  the  dty  purchased  the  property  for  the 
amount  of  its  Uen  theretm,  and  Issued  to  it- 
self a  certificate  of  sale.  On  February  13, 
1919,  more  than  two  years  after  the  sale  of 
the  property  to  the  d^.  O.  V.  Martin,  acting 
pursuant  to  a  contract  Altered  into  betweoi 
himself  and  Theodore  Zillnaky,  purchased 
the  certlflcate  of  sale  In  the  name  of  ZtUnsky. 
Immediately  after  the  purchase  of  the  certif- 
icate, notice  was  glvai  in  the  name  of  ZU- 
Insky  to  the  owners  of  the  property,  undw 
section  33,  diapter  96,  of  the  Laws  of  1911, 
that  ZiUnsky  was  the  holder  of  the  certlflcate 
of  sale^  and  that  he  would  demand  a  deed 
to  the  pn^Ksrty  from  tl»  dty.  After  service 
of  the  notice,  and  prior  to  the  exinration  of 
the  60-day  period  in  which  the  owners  are 
permitted  under  the  statute  to  redeem  Axmi 
the  sale,  Martin  in  the  name  of  ZUinsky  took 
quitdalm  deeds  to  Ote  property  from  the 


owners.  Between  the  time  of  the  service  of 
the  notice  and  the  delivery  of  the  deeds  Zll- 
iusky  died,  a  fact  unknown  to  Martin.  Zil- 
lnaky left  a  will  in  which  Rudolph  Beck  was 
named  as  executor,  and  in  due  course  he  was 
app<4nted  and  confirmed  as  sudi  by  the  sn- 
perlor  court  of  King  county.  Acting  in  the 
name  of  the  executor  Martin  applied  to  the 
dty  for  a  deed  to  the  property.  At  that  time 
t^e  60-day  period  in  -which  Elizabeth  M. 
Davis  had  the  right  bo  redeem  by  the  terms 
of  the  statute  had  expired;  Carrlgan's  time, 
however,  had  aa  yet  some  days  to  run.  The 
city  officers  treated  his  quitclaim  deed  as  a 
waiver  of  his  right,  and  on  May  12,  1910, 
one  day  prior  to  Hie  time  Carrlgan's  right  to 
redeem  expired,  Issued  to  the  executor  a 
deed  to  the  property.  Subsequently,  and  oa 
May  29, 1919.  the  dty  issued  to  the  executor 
another  deed  to  the  same  propwty.  This 
deed  dUTwed  in  no  respects  txom  the  earlier 
deed,  save  that  it  had  written  on  Its  nuurgln 
the  words,  "Gorrecti<m  Deed." 

By  the  terms  ot  the  contract  betweoi  ZU- 
Ins^  and  Martin,  ZlUnalcy  agreed,  in  the 
case  he  ^oold  obtain  title  to  the  pnpatr, 
to  deed  the  same  to  Martin  "or  bis  dau^- 
ter,"  for  the  conslderatimi  at  |800  In  cash 
and  a  note  Cor  (1,500,  payable  three  years 
after  its  date^  with  interest  at  7  per  centum, 
payable  semiannually,  secured  1^  a  mmtgage 
on  the  ^opat^i  On  the  «ecatlon  oC  the 
deed  to  him  from  the  dty,  the  nncatcnr,  pur^ 
suant  to  the  terms  of  this  contract  and  with 
the  leave  and  approval  of  the  court  in  vhldi 
the  probate  intKeedinga  vrere  pending,  con- 
vey^ the  propoty  to  Marie  M.  Martin,  a 
daughter  o2  a  V.  Bfartln,  who.  In  turn,  p^ 
to  the  OEecntor  the  sum  ot  $300  In  cash,  and 
ezecoted  and  delivered  to-him  a  note  and 
mortgage  in  accordance  with  ttw  terms  of 
the  agreement  between  Zillnaky  and  her 
father. 

After  the  occurrence  of  these  transactloas, 
Hie  reiiMiident,  as  the  owner  and  holdo-  of 
the  Dlddnsm  mwtgage,  began  the  present 
acthm  to  foredoee  the  samei  It  made  putlei 
defendant  to  the  action,  among  others,  the 
executw  Bedk,  a  V.  Martin,  and  Marie  M. 
Martin.  The  complaint  was  in  the  usual 
form,  and  contained  allegations  appropriate 
under  our  form  of  procedure  to  show  a  lien 
by  mortgage  on.  the  property,  and  a  rl^t  to 
Its  toredoanreh  With  refferemce  to  the  de^ 
fendants  named,  it  was  allc^^  that  th^  had 
or  claimed  to  have  some  intwest  In  or  title 
to  the  mmrtgaged  property,  but  that  andi 
intereeto  or  liens.  If  any,  were  subject  and 
inferior  to  the  plaintlfTs  mortf^g&  The  de- 
fendants named  answered  a^arately.  C 
V.  Martin's  answer  waa  a  dlsdalroer  ot  In- 
terest. Marie  M.  Bfartln  answraed.  acting 
up  title  herself,  daimtog  title  sup»ior  to  the 
lien  of  the  plaintUTs  mortgage  in  virtue  of 
tfae  deed  ttom  the  dty  to  the  executor  and 
the  deed  from  the  encutor  to  her.  The  exeis 
ntor's  answer  was  to  the  same  effect 
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T^ie  cause  was  tried  on  tbe  lasnes  as  thus  i 
framed,  at  tbe  condnsion  of  wbidi  the  cou^^  I 
made,  among  others,  tbe  following  findings 
of  fact: 

"I.  All  of  tbe  anegations  of  tbe  plaintiirs 
complaiDt  ar«  trne  and  correct." 

"IV.  The  mortgage  described  in  tbe  plaintiff's 
complaint  Is  a  Talid  lien  upon  tbe  property  de* 
scribed  in  the  plaintiff's  complaint  to  secure 
said  anms  and  each  of  them,  and  said  soma 
and  all  of  them  are  due,  owing,  and  unpaid. 

"V.  Theodore  ZUinsky  at  tbe  instigation  of 
C.  T.  Martin  purchased  the  record  title  of  cer- 
tain delinqaent  tax  certificates,  the  record  title 
of  which,  after  the  death  of  Theodore  ZUinsky, 
descended  to  Rudolph  Beck,  as  executor  of  the 
last  will  and  testament  of  Theodore  Zilinsky, 
deceased,  subject  to  an  agreement  whereby  the 
title  to  said  property  was  to  become  Tested  in 
said  a  V.  Martin,  the  said  C.  Y.  Martin  to  pay 
said  Theodore  Zilinsky  |800  in  cash  and  to  ex- 
ecute a  mortgage  to  Iiim  on  said  property  for 
the  sum  of  $1,600  as  compensation  to  said 
Theodore  ZSIinskr  for  the  use  of  his  name  and 
money. 

"VI.  Subsequent  to  the  death  of  Theodore 
Zilinsky,  C.  V.  Martin,  acting  for  himself  and 
as  attorney  for  said  Rudolph  Beck,  as  executor 
of  the  last  will  and  testament  of  Theodore  Zil- 
insky, deceased,  for  the  purpose  of  obtaining  a 
tax  deed  to  said  previses  prior  to  the  expira- 
ti<m  of  the  period  of  redemption,  and  for  tbe 
purpose  of  securing  the  entire  title  of  said 
property  In  order  to  convey  the  entire  title 
to  Marie  M.  Martin,  C.  V.  Martin's  daughter, 
purchased  for  a  valuable  consideration  tbe  fee 
of  said  premises  from  the  owners  thereof  prior 
to  the  expiration  of  tbe  right  of  redemption 
from  said  delinquent  tax  certificates,  and  with 
the  knowledge  both  of  himself  and  said  Rudolph 
Beck,  executor  of  the  last  wiU  and  testament 
of  Theodore  Zilinsky,  deceased,  of  the  .death 
of  said  Theodore  Ziixnakj,  erroneously  filled 
in  the  name  of  Theodore  Zilinsky  as  grantee, 
on  May  11,  1919,  tbe  deeds  having  been  deliv- 
ered to  said  C.  V.  Martin  with  the  names  of  the 
grantees  in  blank  and  authority  having  been 
glTen  to  him  to  fill  in  the  blanks. 

"VII.  Rudolph  Bec^,  as  executor  of  the  last 
win  and  testament  of  Theodore  Zilinsky,  de- 
ceased, acting  through  C.  Y.  Martin  as  his  at- 
torney, acquired  deeds  from  John  Carrigan  and 
Bhzaljeth  M  Davis,  the  owners  of  said  property, 
for  tbe  purpose  of  inducing  tbe  treasurer  of  tbe 
city  of  Seattle  to  issue  tbe  said  tax  deeds  prior 
to  the' expiration  of  the  period  of  redemption, 
and  represented  to  the  treasurer  of  the  city  of 
Seattle  tiiat  in  obtaining  said  deeds  Rudolph 
Beck,  as  executor  of  the  last  will  and  testament 
of  ^eodore  Zilinsky,  deceased,  became  the 
owner  of  the  fee  to  said  premises. 

"VIIL  The  use  of  the  names  of  Theodore 
Zilinsky  and  Marie  M.  Martin  were  merely  as- 
Bomed  names  of  C.  V.  Martin,  said  C.  V.  Mar- 
tin being  the  real  party  in  interest." 

As  concluaions  of  law,  the  court  found 
tbat  tbe  answering  def  aidants  were  estopped 
to  d^y  that  the  executor  became  the  owner 
4Ht  Qie  fee  to  tbe  property  prior  to  tbe  date 
of  file  Issuance  of  the  deed  from  tbe  dty  on 
tbe  eertlflcate  of  sale;  that  the  title  acquired 
by  the  deed  from  tbe  merged  In  the  1^1 
title  acqolied  fnmi  sndi  ownos;  that  this 


title  was  subsequ^t  and  Inferior  to  the  lien 
of  the  plaintiff's  mortgage;  and  that  the 
plaintiff  was  entitled  to  a  decree  of  fore- 
closure In  accordance  with  the  prayer  of  its 
complaint.  A  decree  was  entered  according- 
ly, from  which  this  appeal  Is  prosecuted. 

There  is  much  In  tbe  courtfs  findings  for 
whldi  we  can  find  no  support  In  tbe  evidence. 
It  is  foimd  that  Hieodore  ZUlnsky  purchased 
the  certificate  of  sale  from  tbe  dty  of  Seattle 
at  the  "tostlgation"  of  O.  V.  Martin.  If 
the  word  "instigation"  Is  faere  used  In  its  evil 
and  corrupt  sense,  there  is  nothing  to  sup- 
port it  The  evidence  on  the  questitm  is 
found  in  the  testimony  of  C.  V.  Martin,  He 
testifies  that  he  and  Mr.  ECanters  were  en- 
gaged In  a  small  way  tn  the  real  estate  busi- 
ness; that  Mr.  Kanters  was  an  old  acquaint 
ance  of  Mr.  Zilinsky,  and  had  made  a  load 
for  him  which  tiie  borrower  bad  repaid;  that 
Mr.  Zilinsky  came  to  their  office  in  connec- 
tion with  the  matter,  and  Inquired  of  Mr. 
Kanters  whether  he  knew  of  a  place  whan 
the  money  could  be  again  loaned  or  invested ; 
that  Mr.  Kanters  answered  ttiat  he  person- 
ally knew  of  no  snch  place,  and  called  in  the 
witness  and  put  the  Inquiry  to  him,  when  be 
directed  attention  to  tbe  certificate  of  pur- 
diase  held  by  the  dty.  The  reeolt  was  the 
written  contract  hereinbefore  mentioned. 
The  contract  was  entered  into  after  a  full 
explanatl<n  of  the  procedure  necessary  to  be 
pursued  to  acquire  title  under  It,  and  of 
the  probaUe  expense  necessary  to  be  In- 
curred In  BO  doing.  Tbe  contract  on  its 
face  Is  explidt  and  plain.  It  involved  In  Its 
execution  nothing  corrupt  or  evil;  on  the  con- 
trary, It  involved  a  transaction  expressly  au- 
thorized by  statnte,  and  Is  such  a  contract 
as  honest  men,  with  hones^  intentlOD  and 
purpose,  may  lawfully  make.  Mr.  ZUiaaky 
entered  into  It  of  his  own  free  will,  and  it  Is 
Idle  to  say  that  he  did  so  at  the  oormpt 
solicitation  of  C.  V.  Martin. 

[11  The  finding  that  tbe  deeds  from  ttie 
owners  of  the  fee  to  Zilinsky  were  delivered 
to  O.  V.  Martin  without  naming  a  grantee, 
and  that  be  with  the  knowledge  of  both  him- 
self and  the  executor,  Bedi,  of  the  death  of 
Zilinsky  "erroneously  filled  in  the  name  <tf 
Theodore  Zilinsky  as  grantee,"  is  likewise 
without  support  in  the  evidence.  Tbe  nndie- 
pnted  evidence  is  that  at  this  time  tbe  exec- 
atoT,  Beck,  knew  nothing  at  all  of  the  txans- 
actl(m,  and  that  Martin  did  not  then  know  of 
the  deatb  of  Zilinsky.  The  undisputed  evi- 
dence shows  also  that  the  grantee's  names 
were  inserted  In  the  deeds  when  they  were 
delivered.  The  evidence  Is  that  C.  V.  Mar- 
tin bargained  for  the  purciiase  of  the  owner's 
Interest;  that  this  bargaining  was  made  with 
the  agents  of  the  owners,  and  not  with  the 
owners  directly;  that  after  the  terms  had 
been  agreed  upon,  the  agents  procured  the 
deeds  from  flidr  prindpals  with  the  gran- 
tee's name  left  blank,  with  the  authoritiy  to 
flU  in  tbe  name  of  sndi  pers«i  as  Martin 
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lirectedt  and  that  BfarUn,  when  the  deeds 
wan  tendered  him,  directed  that  the  name 
at  ZUlariC7  be  inserted,  and  that  his  name 
was  inserted,  by  the  asents  before  delivery. 
Hanifestly  there  waa  nodibig  ''erroneous," 
oomipti  or  iU^al  In  this,  llbe  Interrentng 
death  of  ZlUnsky  In  no  manner  affected  tlie 
legality  of  the  tranaactifn.  It  waa  the  In- 
tentloD  ot  the  i^antors  to  convey  tlie  fea 
It  waa  the  Intent  of  Martin  that  the  title 
should  pass  to  ZlUoaky  in  accordance  with 
the  terms  of  the  contract  entered  into  be- 
tween hlms^  and  ZlUnsky.  Justice  de- 
mands that  it  be  BO  treated,  and  equity,  under 
a  familiar  maxim,  will  treat  the  conveyances 
as  ctmreyanceB  to  Zilinsky's  estate. 

[2]  Again,  the  finding  that  the  use  of  the 
names  of  Theodore  Zilinsky  and  Marie  M. 
Martin  were  merely  assumed  names  of  C.  V. 
Martin,  "said  C.  V.  Martin  the  real 

party  In  interest,"  Is  also  contrary  to  tire  erl- 
dence.  Zilinsky  in  his  lifMlme  advanced  the 
money  necessary  to  finance  the  transaction, 
and  oot  of  .the  money  so  advanced  were  paid 
the  costs  and  ezpoiaes  of  procuring  the  deed 
fttnn  the  city.  These  amounted  to  «  coa- 
slderable  sum.  There  was  paid  |450  to  pro- 
cure the  deeds  fron  the  ownm  of  the  fee; 
there  was  paid  more  than  1700  in  general 
state,  county,  and  municipal  taxes,  wbldi 
the  law  exacted  as  a  conditioa  precedent  to 
recdrlng  a  deed  to  the  property  under  the 
dty'a  certificate  (rf  purchase;  there  was 
paid  the  amount  of  the  assessment  for  wlilch 
tlie  property  waa  sold  to  the  city  with  the 
accumulated  costs  and  interests;  and  (here 
was  paid  the  costs  and  expenses  of  procuring 
the  deed  -which  involved  proceedings  In  the 
probate  department  of  the  superior  court. 
The  amount  of  these  latter  items  was  not 
shown,  but  enough  Is  shown  to  make  It  cer- 
tain that  there  was  no  great  profit  In  the 
transaction  for  Zilinsky's  estate.  On  these 
advancements  the  estate  has  been  repaid  $300 
in  cash,  and  there  has  been  executed  to  it  a 
note  for  $1,SOO,  secured  by  mortgage  on  the 
property.  Contrary  to  the  Inference  which 
the  finding  Imports,  therefore,  Zilinsky  in 
his  lifetime  had  a  substantial  interest)  there- 
in. What  the  business  relations  between  C. 
V.  Martin  and  hia  daughter  Marie  were  the 
record  does  not  disclose.  Nor  does  the  rec- 
ord disclose  whether  0.  V.  Martin  or  the 
daughter  furnished  the  ca^  consideration 
which  was  paid  to  Zilinsky's  estate  on  the 
execution  of  the  deed.  But  If  this  question 
be  material,  and  it  be  necessary  so  to  do,  the 
law  will  presume  that  it  was  paid  by  the 
daughter.  But  the  record  does  show  affirm- 
atively that  it  Is  the  daughter  and  not  O.  V. 
Martin  who  now  holds  the  substantial  in- 
terest She  has  the  1^1  title  to  the  prop- 
erty, and  to  procure  that  legal  title  has  ob- 
ligated herself  to  pay  to  the  source  from 
which  she  acquired  title  the  sum  of  $1,500. 
O.  v.  Martin,  on  the  face  of  ttie  reoord  at 
Isaa^  has  now  no  interest  In  the  transac- 


tions wliatsoever,  and  is  in  no  wise  bound 
by  any  contract  It  is  well  to  remember, 
also.  In  tills  ccmnection,  that  the  conveyance 
to  the  daughter  Is  not  an  afterthought  on  the 
part  of  any  one^  The  very  contract  entered 
Into  between  Zilinsky  and  C.  V.  Marrln  at 
the  Inception  of  the  transaction  provides  that 
title  to  the  property  when  acquired  by  ZU- 
imsky  shall  be  conveyed  to  C.  V.  Martin  "or 
to  his  daughter."  The  finding,  therefore, 
that  the  daughter  is  without  Interest  has 
likewise  no  support  In  the  evidence. 

If,  then,  the  decree  of  the  trial  court  ia 
to  be  sustained,  It  must  be  sustained  on  the 
theory  stated  in  the  court's  nmiduslons  of 
law,  namely,  that  there  has  been  an  esto[H>el 
by  mergw.  But  we  cannot  think  there  is 
any  foundation  for  this  conclusion.  Per- 
haps no  bettee  argument  on  the  question  can 
be  made  than  is  made  by  Judge  Cooley,  in 
his  work  on  Taxation  (volume  2.  p.  972  £3d 
Ed.]),  where  he  says: 

"It  has  been  very  properly  held  that  the  one 
who  has  conveyed  lands  with  warranty  cannot, 
SB  against  his  grantee,  acquire  a  tax  title  for 
taxes,  any  part  o£  which  were  on  the  land  when 
his  conveyance  was  given.  So  he  who,  pendinc 
an  injunction  sued  oot  by  himself  to  restrahi 
the  enforcement  of  a  mechBnie*a  Hen,  obtains 
a  tax  title,  will  not  be  allowed  to  make  use 
of  it  to  defeat  the  lien.  So  a  gaardian  cannot 
destroy  the  estate  of  his  wards  by  pnrchaaiog 
a  tax  title  adverse  to  them.  So  a  tax  title  to 
land  acquired  by  one  who  holds  the  legal  title 
to  the  land  in  trust  to  secure  the  legal  payment 
of  a  debt  is  also  held  in  trust  So  a  benefi- 
ciary under  a  trust  deed  cannot  acquire  a  tax 
title  adverse  to  the  trust  And  any  purchase 
by  one  whom  by  contract  or  otherwise  was 
under  obligation  to  pay  the  taxes  win  be  deem- 
ed a  payment  only.  But  one  who  has  been  in 
poBseasion  under  a  contract  of  purchase  which 
he  has  surrendered  Is  not  preduded  from  buy- 
ing. 

"Whether  one  shonld  be  precluded  by  the 
naked  fact  that  he  claims  title  to  the  land,  or 
that  he  has  possession  of  it  from  making  a 
purchase  in  extinguishment  of  the  right  of  an- 
other with  whom  he  stands  in  no  contract  or 
fiduciary  relations,  is  a  guestioQ  often  touched 
by  the  discussion  of  courts  without  having  as 
yet  been  very  fully  or  comprehensivelj  exam- 
ined. So  far  as  the  cases  hold  that  one  who 
ought,  as  between  himself  and  some  third  per- 
son, to  pay  the  taxes,  shall  not  build  up  a  title 
on  his  own  default  the  principle  la  clear  and 
well-founded  in  equity.  But  when  <me  owes  no 
duty  to  any  other  in  respect  to  the  land,  it  Is 
not  BO  clear  upon  what  principle  of  equity  or 
of  estoppel  such  other  Is  to  set  up,  as  against 
him,  his  neglect  to  perform  in  due  seasim  his 
duty  to  the  state. 

"There  are  some  cases  in  which  it  has  been 
distinctly  held  that  possessiont  when  Ui«  tax 
was  assessed,  fixed  upon  the  possessor  the 
duty  to  pay,  and  precluded  his  becoming  a  pur- 
chaser at  a  sale  for  the  toxes  when  they  became 
delinquent  In  the  leading  case  the  occupant 
bad  gone  into  possession  onder  an  invalid  tax 
title,  and  by  the  dedaion  he  waa  precluded  from 
relying  upon  a  second  title  which  accrued  while 
he  was  In  the  occupancy  of  the  land.  The  sub- 
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Jret  ia  fflimiiBed  with  very  brief  mention,  tbe 
court  appearing  to  rec&i^  daim  as  ioeqai- 
ti^le  and  nnjnat,  bnt  for  what  reaeon  is  not 
very  dearly  explained.  Other  caset  treat  the 
point  aa  equally  plain.  But  it  aeemi  to  be  very 
well  deserving  of  more  conBideration  whether, 
where  parties  stand  to  each  other  in  the  posi- 
tion of  adverse  claimants  to  land,  either  of 
them  can  InsiBt  that  the  other  shall  discharge 
for  hia  protection  a  daty  owing  to  tiie  paUIc 
There  being  nothing  In  the  relation  of  the  par- 
ties to  each  other  upon  which  an  estoppel  can 
be  rniaed,  it  is  oeeessary  to  look  elsewhere  for 
the  diaqualificatioo  insisted  apon;  and  this  can 
only  be  found  in  some  general  rule  of  public  pol- 
icy. It  la  certainly  an  imperative  requirement 
of  public  policy  that  the  revenues  of  the  state 
shall  be  collected,  and  that  no  one  shall  be  al- 
lowed to  defraud  the  treasury  of  hIa  due  pro- 
portion ;  but  in  tiie  case  where  a  tax  sale  baa 
becD  made  there  la  no  fraud,  and  the  revenue 
chargeable  upon  the  land  haa  been  receive^. 
No  wrong  has  consequently  been  done  to  the 
state.  There  has  been  delay  in  payment,  but  it 
is  one  for  which  the  state  makes  ample  pro- 
vision, and  for  which  It  charges  and  collects 
an  coats,  as  well  aa  a  further  sum  under  the 
Dame  of  interest  or  penalty  sufficient  fully  to 
compensate  for  any  public  Inconvenience.  It 
is  not  perceived  that  the  atate  can  then  have 
any  complaint  to  make,  as  the  duty  owing  to  It, 
though  performed  tardily,  haa  been  perform- 
ed at  last,  and  the  incidental  inconvenience  paid 
for.  The  atate,  then,  not  being  wronged  in  the 
purchase,  it  would  seem  that  if  any  individual 
objects  to  it  he  ought  to  be  able  to  point  out 
how  and  in  what  particular  it  wrongs  him. 

"It  is  difficult  to  dispute  the  truth  of  what  ia 
said  by  the  Supreme  Court  of  Pennsylvania  that 
there  la  nothing  in  reason  or  law  to  prevent  a 
man  who  holds  a  defective  title  from  purchas- 
ing a  better  at  a  treasurer's  sale  for  taxes.'  As 
between  himself  and  any  adverse  claimant,  the 
state  18  not  concerned  to  inquire  whether  the 
one  or  the  other  was  in  possession.  If  the 
state.  In  taxing  land,  takes  any  notice  of  owner- 
ship, it  ia  either  for  the  convenience  of  the  offi- 
eera  In  naUng  cdllectiona  or  for  Information 
to  parties  coDcemad.  The  tax  is  upon  every 
possible  interest  In  the  land;  and  all  parties 
having  intereats  are  equally  under  obligation 
to  the  state  to  make  payment.  The  penalty 
for  failure  ia  a  forfeiture  or  Bsje  which  will  cut 
them  all  off;  and  while,  without  doubt,  any  one 
may  defeat  auch  a  sale  who  can  give  satisfac- 
tory reasons  for  an  assertion  that  it  would  be 
nnjast  to  him  for  the  purchaser  to  be  allowed 
to  rely  vpon  it,  it  is  not  perceived  that  any 
other  pereon  can,  upon  plausible  grounds  of 
equity,  in^t  npon  the  privilege  to  do  so.  There 
are  derisions  Uiat  the  possession  of  a  mere  in- 
truder or  trespasser  will  not  preclude  his  be- 
coming purchaaer;  if  this  is  true,  mere  posses- 
sion ought  not  to  be  an  Impediment  in  any  case; 
for  the  elements  of  wrong  Involved  In  the  pos- 
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session  of  a  trespasser  cannot,  on  any  grounds 
of  equity  or  Justice,  be  taken  notice  <^  aa  giving 
Urn  a  privil^e  denied  to  one  whose  posseasion 
is  rightful.*' 

[S-l]  The  case  presented  fiw  the  app^- 
lants  is  even  stronger  than  cases  considered 
uy  Judge  Cooley.  The  appellants  never  bad 
possession  of  the  property,  and  never  enjoyed 
any  e£  its  renta,  Issaes,  or  proflta.  The  taxes 
and  asaesamentB  for  wbltAi  tbey  purchased 
the  property  from  the  city  accrued  prior  to 
the  time  tb^  acquired  the  legal  fee  from 
Che  omuxBt  and  they  a88un*«!d  by  acquiring 
the  fee  no  oblU^tlon  to  any  one,  not  even 
the  state,  to  pay  these  accumulated  taxes 
and  assessments.  No  principle  of  law,  equity, 
or  morals,  therefore,  required  them  to  malce 
the  Judgment  for  the  benefit  of  a  mortgagor 
to  whom  tliey  were  in  no  manner  obligated 
and  whose  mortgage  antedabed  the  accumu- 
lation of  the  taxes,  .^^aln,  the  doctrine  of 
merger  is  applicable  only  in  those  instances 
where  a  lesser  and  a  greater  estate  unite 
in  the  same  person  and  there  is  no  interme- 
diate estate;  and  the  courts  wfaidi  hold 
that  a  title  acquired  from  a  tax  sate  merges 
in  a  titie  derived  grant  from  the  original 
proprietor  do  so  tor  the  stated  conclusion 
that  a  tax  title  is  inferior  to  tbe  granted 
title.  In  none  ot  the  cases  dted  is  a  reastu 
given  fw  the  conclusion,  and  we  agree  with 
Judge  Go(Mey  that  no  sound  reason  exists 
therefor.  Manifestly,  In  this  instance,  if 
either  of  the  titles  acquired  by  the  appellants 
was  8ui)erior  in  law  or  equity  to  the  other, 
the  tax  titie  Is  the  superior  title.  The  fee 
title  was  taken  subject  to  ail  the  existing 
liens  on  the  pnQ)ttty,  the  mortgage  as  w^  as 
the  assessment  and  (axes.  The  tax  titie 
ellminabed  the  mortgage,  and  on  the  doctrine 
as  stated,  if  there  is  Co  be  a  merger  at  all, 
It  would  aeem  that  the  fee  title  merged  Into 
the  tax  title.  But,  in  our  opinion,  no  case 
is  presented  for  the  doctrine  of  merger.  The 
appellants  hold  titie  througji  two  indqiend- 
ent  sources,  and  tbey  may  plead  and  rel}- 
npra  eitber  or  both  against  tiie  suit  of  any 
person  who  asserts  an  Interest  in  tlie  prop- 
erty. 

The  decree  aK>ealed  &om  is  reversed  and 
the  cauae  is  remanded,  with  Inatruction  to 
enber  a  decree  holding  the  ^ipellants'  title 
to  be  superior  and  paramount  to  the  re- 
spondent's mortgage. 

PARKER,  C.  J.,  and  HOLCOMB  and 
BRIDGES,  JJ.,  concur. 
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HARRINQER  V.  KEENAN.    (No.  16369.) 

(Suprems  Goart  of  Washington.    Oct.  8, 
1921.) 

1.  Dfsmtosal  and  nontiilt  (S=»8I  (7)— Motion  for 
rsinstatement  propor  romedy  whero  dlsmissaJ 
eaterod  without  notice. 

Where  a  dismissal  was  entered  without  no- 
tice because  of  plaintiff's  failure  to  furnish  a 
cost  bond,  motion  to  reinstate  was  the  proper 
remedy;  it  not  being  necessary  to  bring  pro- 
ceedings by  petition  nnder  Rem.  Code  1916,  H 
40^73. 

2.  Dlsnilssal  and  nonsuit  igz^SI  (5)— Plaintiff's 
poverty  properly  considered  on  motion  to  re- 
instate after  failure  to  furnish  oost  bond. 

On  a  motion  to  reioatate  an  action  dismiss- 
ed without  notice  becaose  of  plaintiff's  failure 
to  furnish  a  cost  bond.  It  was  proper  to  con- 
sider the  fact  that  becanae  of  plaintiff's  ex- 
treme poverty,  Induced  by  illnesa,  he  had  been 
unable  to  funlah  the  bond  at  the  time  re- 
quired. 

S.  DteMfaaal  ud  Bomlt  «S98I  (7)— Showing 
ef  a  norltorioaa  oaaao  of  attlou  let  ■eoea- 
•ary  wkere  ditnlaul  wlthovt  Dotleai 

Where  plaintiff's  cause  of  actitm  was  dia- 
missed  without  notice  for  failure  to  furnish  a 
cost  bond,  it  was  not  necessary,  on  a  motion  to 
reinstate,  that  a  meritorious  cause  of  action  be 
shown;  the  cause  of  action  being  already  set 
out  in  tbe  complaint  previouely  filed. 

4.  Appeal  aad  amr  ^lA26(i)— Error  with- 
OBt  prajaMes  Rot  pnwad  for  ravereal. 

Where  the  rulings  of  the  court  worked  no 
prejudice  to  appellant,  whether  correct  or  not, 
they  are  not  ground  for  roTersal. 

5.  Appeal  and  error  «=s>889(2)— Mecessary 
aaioadnoata  wni  ba  oonriiered  to  have  been 
mada.  . 

On  aK><al  from  an  wder  reinstating  a 
caae  after  dinmiaeal,  the  complaint,  if  leas  ipe- 
dflc  than  it  should  hare  been,  will  be  consid- 
ered to  have  been  amended. 

6.  Hnabaad  aad  wife  «s»333(3)— Wtfo'a  letters 
prior  to  separation  held  admlssibia  la  ault  for 
allenatloa. 

In  a  suit  by  the  husband  for  the  aliena- 
tion of  his  wife's  affections,  a  letter  written 
by  the  wife  to  the  husband  after  defendant  be- 
gan his  attention  to  the  wife  and  before  the 
separation,  was  admissible,  for  the  purpoae  of 
showing  affection. 

7.  Haaband  aad  wife  «=»333  (3)— Wife's  letter 
ia  defendaafs  handwriting  held  admissible  In 
alienation  of  affection  suit. 

In  a  suit  for  alienation  of  the  wife's  af- 
fections, a  letter  purporting  to  have  been  writ- 
ten by  the  wife,  but  shown  to  be  in  the  defend- 
ant's handwriting,  was  admissible  as  showing 
defendant's  influence  over  the  wife  at  the  time. 

8.  Witnesses  «=>380(5)  —  Impeachment  of 
pisJatlff's  own  witaaes  by  showing  oontradlo- 
tory  statements  held  proper. 

In  a  suit  for  alienation  of  affections,  im- 
peachment by  plaintiff  of  one  of  his  witnesses, 


by  ahowlng  contradictory  etatementa,  was  not 
Improper. 

9.  WHaaaaea  .^UA  .LoadiBp  vaoatloas  aiay 
ho  aakad  hostllo  witnoasaa. 

In  Jury  trials  leading  and  anggeatlTe  qoea- 
tiona  may  be  naked  of  hostile  and  nnfirlendly 
witeeaaea. 

10.  HMbaad  aad  wife  «=>333  (5)— Property 
settlement  batwoea  haabaad  aad  wife  after 
separation  property  exoludad  In  alleaatiOB 

/  suit. 

In  a  suit  by  the  husband  for  the  alienation 
of  the  wife's  sifections,  eridence  of  a  property 
settiement  between  the  husband  and  wife  aft- 
er the  separation  waa  properly  exdnded  as  not 
bearing  on  the  fact  of  alienation. 

11.  Husband  and  wifo  «s>324-Aots  wtaeroliy 
wife's  affections  were  alienated  from  haaband 
held  actionable  wrong. 

Where  defendant,  during  the  huaband's  ab- 
sence, paid  marked  attention  to  the  wife,  with 
the  result  that  her  affections  were  transferred 
from  her  husband  to  defendant,  such  acts  con- 
stituted actionable  wrong. 

12.  Hasband  and  wife  «s»334(3)— $600  hold 
not  exoesslve  for  alleaatlaB  of  a  wKo'a  af- 
fections. 

In  a  husband's  suit  for  alienation  of  his 
wife's  affections,  an  award  of  $600  was  not  dis- 
proportionate to  the  wrong  suffered. 

Department  1. 

Appeal,  from  Superior  Court,  King  Connty: 
Wm.  H.  Pemberton,  Judge. 

Action  by  Joseph  Harrlnger  against 
Thomas  Keeoan.  Judgment  for  plaintiff, 
and  defoidant  a^ieals.  Affirmed. 

Arthur  C.  Bannmi,  of  Seattie,  for  app^- 
lant 

JosejA  H.  Glasgow  and  Tan  C  Griffin,  both 
of  Seattle  for  reaptnident 

FULLERTON.  J.  In  this  action  the  re- 
spondent, Harringer,  sued  the  appelant, 
Keenan,  for  alienation  of  his  wife's  affec- 
tions. The  cause  was  tried  by  the  court  sit- 
ting without  a  Jury  and  resulted  In  a  Judg- 
ment In  favor  of  the  re^ndent  for  the 
sum  of  ¥600. 

[1 , 21  The  first  error  assigned  on  the  ap- 
peal is  that  the  court  erred  in  rtinstating 
tbe  cause  after  it  bad  been  dismissed  for 
the  failure  of  tbe  respondent  to  file  a  non- 
resident cost  bond.  It  appears  that  the 
upliellant,  on  his  appearance  In  cause,  moved 
for  a  cost  bond,  and  that  the  court  ordered 
such  a  bond  to  be  furnished  on  or  before 
a  date  fixed  in  the  order.  The  bond  was 
not  so  furnished  and  the  action  waa  dismiss- 
ed on  the  ex  parte  application  of  the  ap- 
pellant. Afterwards  the  respondent  applietl 
by  motion  to  have  the  cause  reinstated, 
basing  his  motion  upon  two  grounds:  First, 
that  it  had  been  entered  without  notice  to 
him;  and,  second,  that  he  had  been  unable 
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to  farntsta  the  bond  in  the  required  time 
because  of  bis  extreme  poverty  lodnced  by 
illness.  The  trial  court  granted  the  mo- 
tion, and  It  la  objected  that  motion  was  not 
the  proper  remedy,  as  relief  on  tb»  groonda 
stated  can  only  be  had  by  petition  nnder 
sections  464-^1^  of  the  Oode  (Bern.).  But 
the  remedy  by  motion  is  proper  wh«i  based 
upon  the  first  ground  stated.  Orlfflth  t. 
Maxwell,  26  Wash.  658,  60  Pac.  106.  Wheth- 
er on  the  second  gronnd  the  remedy  by  peti- 
tion is  the  only  remedy  we  need  not  con- 
sider. The  matter  set  forth  tbereonder  was 
pertinent  to  be  considered  with  the  first 
ground  of  the  motion,  as  It  clearly  showed 
that  the  plaintiff's  failure  to  file  the  bond 
within  the  required  time  was  founded  upon 
a  valid  excuse,  and  was  not  due  to  neglect 
or  to  a  willfnl  disregard  of  the  order  of 
the  court 

[3]  The  second  contention  under  this  bead 
Is  that  the  appllcatltm  was  not  accompanied 
by  a  showing  of  a  meritorious  cause  of  ac- 
tion. But  this  is  not  necessary  where  a 
plaintiff  seeks  to  be  relieved  from  a  default 
inadvertently  entered  against  him.  His 
cause  of  action  appears  in  his  complaint, 
and  repetition  thereof  would  in  no  manner 
enlighten  the  court  The  cases  cited  in  sup- 
port of  the  point,  namely,  Hoefer  v.  Saw- 
telle,  43  Wash.  23.  85  Paa  853,  Brandt  v. 
Little,  47  Wash.  194,  91  Paa  765,  14  L.  R.  A, 
<N.  S.)  213,  and  Chehalls  Goal  Co.  v.  Lalsure, 
97  Wash.  422,  166  Pac.  1158,  are  cases 
where  a  defendaqt  eonghtj  relief  from  a 
Judgment  against  him.  In  such  Instances 
the  courts  generally  bold  it  necessary  to 
show,  in  additltm  to  the  causes  for  vacating 
the  judgment,  that  the  applicant  has  a  meri- 
torious defense  to  the  action  in  which  the 
Judgment  against  bim  was  entered.  This 
for  the  reason  that  It  does  not  otherwise 
appear — a  principle  Inapplicable  to  the 
plaintiff  in  an  action. 

[4, 5]  The  second  assignments  to  be  no- 
ticed are  that  the  court  erred  in  denying 
the  motion  of  the  ac^ellant  to  make  the 
complaint  more  definite  and  certain,  and 
erred  in  overruling  his  demurrer  to  the 
cmnplalnt.  But  these  assignments  are  of 
but  little  moment  at  this  stage  of  the  pro- 
ceedings, even  though  they  were  technically 
well  taken  when  interposed.  The  trial  court 
treated  the  complaint  as  sufficient,  and  al- 
lowed each  side  to  present  all  of  his  evi- 
dence which  bore  upon  the  general  question. 
The  appellant  therefore  suffered  no  preju- 
dice from  the  rulings  of  the  court,  what- 
ever view  may  be  taken  as  to  the  correct- 
ness of  its  ruling.  Error  without  prejudice, 
as  we  have  often  said.  Is  not  ground  for 
reversal.  Moreover,  we  are  admonished  by 
the  Code  to  consider  all  amendments  as 
made  wliich  could  have  t>een  made,  and 
were  we  to  find  that  the  complaint  was  less 
specific  than  it  should  have  been  we  would 
treat  It  as  amended  to  conform  to  the  facts. 


[I]  The  next  assignments  relate  to  the  ad- 
mission of  evidence.  It  is  contended  that 
inadmissible  evidence  was  admitted  and 
considered  by  the  court,  and  that  with  this 
eliminated  Insufficient  evidence  remains  to 
support  the  Judgment  Speciflcaily,  objection 
Is  made  to  the  introduction  of  some  five  let- 
ters written  by  the  wife  to  her  husband  dur- 
ing the  year  preceding  their  separation.  The 
letters  were  pouched  in  endearing  terms,  and 
tended  strongly  to  show  that  the  wife  had 
at  the  time  they  were  written  a  strong  af- 
fection for  the  respondent  It  is  not  con- 
tended, if  we  understaud  the  aK>ellant,  that 
letters  of  this  sort  are  inadmissible  under 
all  circumstances,  but  that  they  were  Inad- 
missible under  the  i)artlcular  circumstances 
of  the  present  case,  since  It  was  shown  that 
they  were  written  after  the  time  the  appe- 
lant began  his  attentions  to  the  wife.  The 
objection  Is  not  tenable.  Alienation  of  af- 
fections is  not  usually  accomplished  on  the 
instant  It  Is  ordinarily  a  gradual  process, 
extending^  over  a  con^derable  period  of 
time,  and  It  cannot  be  said  to  be  finally 
accomplished  until  some  overt  act  takes 
place  which  shows  a  want  of  affection.  Here 
the  overt  act  was  separation,  and  letters 
written  prior  thereto  were  admissible.  Such 
was  the  effect  of  our  holding  in  Beach  v. 
Brown,  20  Wash.  266,  55  Pac.  46„  43  L.  R. 
A.  114,  72  Am.  St  Rep.  98,  and  Stanley  v. 
Stanley,  27  Wash.  575,  68  Pac.  ISO.  In  the 
latter  case  we  said; 

"It  is  well  settled  that  acts  and  declara- 
tions of  the  husband  in  a  case  like  this  may 
be  shown  at  and  prior  to  the  time  of  separa- 
tism, for  the  purpose  of  showing  affection." 

[7]  Another  lettw  purDOttiag  to  come 
from  the  wlfe^  written  some  tm  days  affeo- 
tbe  separation,  was  alao  admitted  ovw.  ob- 
Jectlmi.  But  this  was  admitted  for  a  pnr- 
pose  other  than  to  abow  affection,  although 
its  tenor  was  to  that  effect  It  was  testi- 
fied to  "be  In  the  handwriting  of  the  appel- 
lant, and  was  admissible  to  tibow  Us  that 
Infloenoe  over  her. 

Objection  ia  made  to  tbe  admission  and 
consideration  of  certain  letters  purported  to 
have  been  wrlttrai  by  tSia  wife  to  tlie  appel- 
lant It  la  objected  to  these  that  th^  were 
not  aufficlent^  inroven,  bnt  the  «vidaice 
leaves  bnt  little  doubt  oa  that  Kore.  A 
comparison  of  the  handwriting  with  the  ad- 
mittedly genuine  handwriting  of  the  wife 
demonstrates  th^r  actual  authorship. 

[8]  Another  assignment  Is  that — 

"The  leading  questions  propounded  to  and 
the  attempted  Impeachmeot  thereafter  by  tbe 
respondent  of  his  witness  Mary  Brugger  was 
improper,  and  the  court  erred  la  the  allowance 
thereof." 

[I]  But  there  was  nothing  Imprt^r  in 
this.  Tbe  witness,  while  at  first  friendly 
and  free  to  talk,  became  hostile  before  the 
actual  trial,  and  would  answer  ^only:  what 

Digitized  by  VjOOglC 


308 


201  PACIFIO 


REFOBTBB 


(Waah. 


direct  questions  vere  pat  to  her.  The  pur- 
ported Impeachment  went  no  further  than 
to  show  that  she  bad  previously  made,  both 
orally  and  In  writing,  statements  contradic- 
tory of  her  then  testimony.  In  trials  before 
a  Jury  It  la  well  settled  that  leading  and  sug- 
gestive questions  may  be  asked  of  a  hostile 
or  unfriendly  witness,  and  the  rule  does  not 
infringe  on  the  other  general  rule  that  a 
party  may  not  Impeach  his  own  witness.  In 
this  Instance,  since  the  case  was  tried  by 
the  court  without  a  Jury  and  is  thus  triable 
here  de  novo,  tbe  question  only  affects  the 
weight  of  her  testimony.  Under  no  cir- 
cumstance could  it  be  error  for  which  a 
new  trial  must  be  granted. 

[1D]  The  court  denied  tbe  appellant  the 
right  to  show  a  property  settlement  bad  be- 
tween the  husband  and  wife  after  the  sep- 
aration. There  was  no  error  In  the  ruling. 
Plainly  the  transactions  between  the  hus- 
band and  wife  with  relation  to  their  prop- 
erty after  their  separation  would  have  no 
tendency  to  show  that  the  appeUant  had  not 
alienated  the  wife's  affections.  I 

[11,12]  Finally,  it  is  objected  that  the 
preponderance  of  the  evidence  does  not  sup- 
port the  findings  of  the  trial  court.  But  on 
this  question  the  evidence  hardly  leaves  a 
doubt  The  story  la  not  an  unusual  one. 
The  respondent  and  his  wife  were  married 
on  August  17,  1896.  They  lived  together  as 
husband  and  wife  until  June  S,  1918,  when 
the  wife  left  their  home.  His  testimony 
and  her  letters  to  blm  show  that  until  the 
appearance  of  the  appellant,  and  for  a  con- 
siderable time  thereafter,  they  had  for  each 
other  mutnai  affection  and  recard.  The  re- 
spondent was  a  flsfaerman,  and  for  a  time  In 
each  year  was  away  from  his  home  in  the 
parsnlt  of  his  calling.  During  these  periods 
of  absence  the  aiv>eUaiit  paid  the  wife  maiic- 
ed  attration,  with  the  result  that  the  wife's 
affections ,  wrae  transferred  from  her  hns- 
band  to  the  appellant;  the  final  result  be- 
Ii^  the  abandonment  of  the  husband  by  the 
wlfa.  The  ai^rellanrs  acts  constituted  ac- 
tionable wrong,  and  the  award  made  by  tbe 
trial  court  is  not  dlaproportionate  to  the 
wrong  suffered. 

Tbe  judgment  is  afflrmed. 

PABKER,  G.  J.,  and  HOLGOUB,  BBIDO- 
DS»  and  UAXySINTOSOt  JJ.*  cmcnr. 


SUMNER  K.  PRESCOTT  COMPANY  V.  SUM- 
NER «t  al.    (No.  16450.) 

(Stvreme  Oourt  of  Washington.  Oct  0, 1921.) 

I,  Sales  «=>2I4— Title  held  to  remaia  la  sell- 
•r  durlNB  period  of  sianufaoture. 

Bule  that  in  caae  of  ssle  of  an  article  to 
b«  manafactared,  title  does  not  vest  iu  the 


buyer  till  the  artide  Is  finished  and  delivered, 
or  ready  for  delivery,  is  not  changed  either  by 
the  fact  that  by  the  contract  the  bayer  has  a 
right  to  inspect  material  uid  pass  on  work- 
maQship,  or  that  he  is  required  to  make  pay- 
ments as  the  work  progresses,  or  that  the  sell- 
er is  declared  entitled  to  a  lien  for  the  nnpafd 
portion  of  the  price  due  when  the  artide  is 
delivered,  properly  packed,  if  there  is  default 
in  the  payment  for  a  certain  time. 

Z  Sales  «s9342-Sellsr  of  artfelss  ssHtM  to 
«se  for  pries  sad  Hsa,  theaoh  tb«y  were  nads 
la  anotlwr's  plaat  aad  hy  it  Mlversd. 

That  castings,  necessary  for  constmction 
of  an  engine,  which  plaintiff  contracted  to  fur- 
nish to  defendant  an  engine  manufacturer, 

were  by  plaintiffs  procurement  actually  made 
in  the  plant  of  another,  and  by  it  delivered  di- 
rectiy  to  defendant  (^d  not  defeat  right  of 
plaintiff  to  sue  on  its  contract  for  Che  price 
and  to  foreclose  Uie  lien;  there  being  neither 
assignment  of  tbe  contract  nor  novation. 

3.  Novation  Is  a  aew  cestraotaal  rela- 
floa. 

Novation  Is  a  new  contractoal  relation,  is 
based  on  a  new  contract  of  all  tbe  parties  inter- 
ested, and  mnst  have  a  valid  prior  obligation 
to  be  displaced  and  a  proper  consideration. 

4.  Usas  Tii8  Pssssssloa  not  aeosssaiy  far 
matertalmaa's  llsa  ea  obattsL 

Under  Laws  1017,  p.  220,  {  1,  dedaring 
that  one  who  shall  have  performed  labor  or 
furnished  material  In  the  construct'un  of  a 
chattel,  at  tiie  owner's  request,  shall  have  a 
lien  on  the  chattel  for  the  labor  or  material, 
thoDgh  the  chattel  be  surrendered,  it  is  not  es- 
veutial  to  r^ht  of  a  materialmso  to  a  lien  that 
be  shaU  have  bad  iMMsession  of  tiie  artide  to 
be  manufactured. 

5.  Liens  ^»9— Time  for  flllng  aotlce  of  olalm 
of  lies  by  ose  furalshlsf  oastiags  for  eos- 
stmctlOD  of  engiass  nias  froa  last  delivery 

of  oastiags. 

In  case  of  one  fumisbfng  castings  for  con- 
struction of  two  engines,  time  for  filing  notice 
of  elsim  Uen  under  Laws  ldl7,  p.  229,  i  fi. 
"within  60  days  of  the  date  <a  the  deUvety  of 

such  chattel  to  the  owner,"  commences  to  rim 
from  the  last  delivery  of  castings  under  the 
contract  and  not  from  the  commencement  of 
tiie  construction  of  the  enghies. 

6.  Lisas  «s»S-Net  defeated  fcy  trade  assspt- 
aaee  aot  paU. 

Trade  acceptance  drawn  by  one  fondahlng 
castings  for  construction  <d  engines  mi  the  m- 
gine  manufacturer  and  accepted  by  t^e  latter, 
not  having  been  paid,  did  not  operate  as  pay- 
ment of  the  debt  i>or  defeat  the  lien. 

7.  AsslflRfflonts  4=»I09— Oaty  ef  asslgaee  ef 
BioaqTB  to  bssome  dae  aadtr  tSTM  af  eta- 
tnwt  to  i»ayor  statsd. 

A  bank  wUeh,  aa  security  for  advance- 
ments which  ft  was  making  to  F.,  an  engine 
msQufactarer,  took  an  assignment  of  "aU  mon- 
eys due  or  to  become  due  under  the  terms"  of 
a  contract  nnder  which  F.  was  constructing 
engines  for  S.,  and  which  provided  for  pay- 
.  ment  monthly  by  S.  to  F.      a  sum  eqaid  to 
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the  amooDt  of  tbe  labor  pay  roll  expended  by 
F.  on  the  engines  during  the  preceding  month, 
on  the  presentation  to  S.  of  properly  verified 
copies  of  the  pay  roll,  was  ncder  no  daty  to 
8.  to  Bee  that  the  pay  rolls  had  been  [Mid,  nor 
to  apply  the  money,  when  paid,  on  indebtedQeaa 
«f  7.  to  the  bai^  oontneted  In  the  nanttfac- 
tnre  of  Oie  enfinea,  ntber  than  on  other  in- 
debtedness of  F.  to  the  bank. 

8.  Nagllgeaoa  <s=>2— No  liability  to  ono  ta  whaai 
■o  daty  1*  owad. 
Any  negligent  delay  of  a  bank  at  which  waa 
payable  a  trade  acceptance,  drawn  br  a  niate- 
riidman  and  accepted  by  a  manufacturer,  which 
waa  constructing  engines  for  S.,  to  return 
promptly  the  acceptance,  on  lack  of  funds  for 


engaged  In  the  bnstness  of  constmctlng  en- 
gines. Tbe  Sumner  Company  was  engaged 
in  the  boalnesa  of  having  engines  manufac- 
tured for  sale.  On  the  15th  day  of  January, 
1919,  the  Sumner  Company  entered  Into  a 
writen  contract  with  the  Tool  Works  Com- 
pany whereby  the  latter  company  agreed  to 
build  and  deliver  on  board  the  cars,  packed 
for  export,  two  heavy  marine  oil*unilng  en- 
gines. On  March  10,  1919,  the  Tool  Works 
Company  Altered  Into  a  contract  with  Stlm- 
ner  E.  Prescott  Company,  whereby  the  latter 
company  agreed  to  fumtsh  iron  castings  nec- 
essary to  the  construction  of  the  engines. 
After  these  contracts  were  entered  Into  the 


payment  thereof  appearing,  did  not  make  it  i  parties  entered  npon  th^  performance, 
liable  to  8.;  any  duty  which  it  owed  in  the  (The  Union  National  Bank  was  loaning  mon- 


matter  not  being  to  8. 
Department  2. 

Appeal  from  Superior  Ooart,  El&g  Connty; 
Everett  Smith,  Judge. 

Action  by  the  Sumner  K,  Prescott  Com- 
pany against  the  Franklin  Tool  Works  and 
others.  From  a  Judgmait  awarding  relief 
to  plaintiff,  and  dismissing  the  cross-com- 
plaint of  Henry  W.  Sumner  and  another, 
c<^rtners  aa  the  H.  W.  Snmner  Ctnupany, 
against  the  Union  National  Bank  ot  Seattle, 
an  added  defendant,  flie  partners  appeaL 
Affirmed. 

Ji^  B.  Hart  and  F.  a  Kapp,  both  of 
Seattle,  for  appellants. 

Gates  &  H^ell  and  Donworth,  Todd  & 
Hlgglns,  all  of  Seattle,  for  respondents. 

MAIN,  J.  The  primary  purpose  of  this  ac- 
tion waa  to  recover  a  money  judgment  and 
to  fore(!lose  a  chattel  Hen.  After  the  action 
had  been  instituted  upon  the  motion  of  the 
defendants  Henry  W.  Sumner  and  Albert  E'. 
Parker,  copartners  doing  business  under  the 
firm  name  of  H.  W.  Sumner  Company,  the 
Union  Xatlonal  Bank  was  made  a  party,  and 
the  Issues  made  between  the  bank  and  the 
5!umner  Company  were  also  determined  in 
the  action.  The  trial  resulted  In  a  money 
judgment,  and  a  direction  that  the  lien  be 
foreclosed,  and  In  the  dismissal  of  the  cross- 
complaint  filed  by  the  Sumner  Company 
against  the  bank.  The  Sumner  Company 
appeals.  The  preliminary  fiicts  essential  to 
be  stated  are  as  follows: 

The  Sumner  K.  Prescott  Company  is  a  cor- 
poration organized  under  the  laws  of  this 
state.  The  Franklin  Tool  Works  is  also  a 
corporation  organized  under  the  laws  of  this 
state.  The  Union  National  Bank  la  a  corpo- 
ration engaged  In  the  banking  business.  As 
already  stated,  Henry  W.  Sumner  and  Al- 
bert R  Parker  were  copartners  doing  busi- 
ness under  the  name  of  H.  W.  Sumner  Com- 
pany, "nie  Prescott  Company  was  engaged 
In  the  business  of  manufacturing  machinery, 
castings,  etc.  The  Franklin  Tool  Works  was 


^  to  the  Tool  WOTka  onnpany  in  order  that 
it  might  carry  on  Its  enterprise,  and  took 
from  that  company  a  written  assignment  of 
all  the  moncgrs  due  under  the  ctrntract  as 
the  payments  lEOiould  be  made  from  time 
to  Ume.  Tbis  assignment  was  acc^ted  \jy 
the  Sumner  Oranpany.  The  contract  between 
the  Sumner  Company  and  the  Tool  Works 
provided  that  on  tS»  lOtb  day  at  each  month 
the  latter  company  sbonld  be  paid  a  sam 
equal  to  the  amonnt  of  fba  labor  pay  ndl 
upended  hy  that  company  on  the  endues 
during  the  preceding  month,  exclnsive  of 
any  overhead  charges,  npm  the  presentatliw 
to  the  Snmnw  Gcmipany  of  pn^erly  verified 
coplea  of  the  pay  roll,  and  further  provided 
that  a  sum  eqnal  to  76  per  cent,  at  the 
amount  expended  ^  material  shotdd  be 
paid  at  the  same  time.  In  carrying  tbis  out 
the  method  of  procedure  was  for  tbe  Tool 
Works  company  to  driver  to  the  bank  cop- 
ies at  the  pay  roll  and  duplicate  invoices 
for  material  famished  dnrlnff  the  preced- 
ing month,  and  the  bank  In  turn  presented 
these,  together  with  an  asstgnmait  thereof, 
to  the  Sumner  Company,  and  that  company 
made  payment  directly  to  the  bank.  Hie 
business  proceeded  in  this  way  until  the 
Tool  Works  company.  In  the  month  of  July 
or  August,  1919,  became  financially  embar- 
rassed and  a  trustee  in  bankruptcy  was  ap- 
pointed, who  for  a  time  ccmtlnued  to  oper- 
ate the  plant  and  carry  on  the  work  of  man- 
ufacturing the  engines.  After  a  time,  under 
an  order  from  the  federal  court,  the  plant 
was  turned  over  to  the  Somner  G<Hnpany 
and  they  completed  the  work  upon  the  en- 
gines. The  Prescott  Company,  not  being  ful- 
ly paid  for  the  castings  which  It  had  for- 
nlshed,  filed  a  notice  of  lien,  and,  as  above 
stated,  one  of  the  purposes  of  this  action 
was  to  foreclose  thereon.  Other  facts  will 
be  stated  In  connection  with  the  points  to 
which  they  may  be  particularly  pertinent. 

[1]  The  first  question  to  be  determined  Is: 
Was  the  title  to  the  engines  during  the  time 
they  were  being  constructed  under  the  con- 
tract between  the  Sumner  Company  and  the 
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Tool  Works  company  In  the  former  or  in 
the  latter?  It  Is  the  contention  of  the  ai>- 
pellant  that  the  title  v/as  in  the  Sumner 
Company.  The  contract  provided  that  the 
Franklin  Tool  Works  agreed  "to  build,  as- 
semble, test,  and  deliver  on  hoard  the  cars, 
padced  for  export,  at  Its  plant  In  the  city 
of  Seattle,  county  of  King,  and  state  of 
Washington,  two  H.  W.  Sumner  CJompany 
marind  type  heavy  oil-bumlng  engines  pt 
600  shaft  horse  power  each.  •  •  *"  T^ie 
contract  further  provided  chat  the  Sumner 
C<»npany  had  the  right  to  inspect  the  build- 
ing and  construction  of  the  engines.  Where 
a  contract  is  made  for  the  manufacture  of 
an  article,  not  existing  In  specie  at  the  time 
of  the  making  of  the  contract,  the  g^ieral 
rule  Is  that  no  title  vests  in  the  purchaser 
during  the  progress  of  the  work,  nor  until 
the  Chatty  is  finished  and  delivered,  or  at 
least  is  ready  for  delivery,  or  by  some  act 
Is  antroprlated  to  the  buyer.  The  text  of 
Mechem  on  Sales,  vol.  1,  p.  630,  states  the 
rule  88  follows: 

"The  question  of  the  time  when  the  title  win 
pass  to  goods  which  hare  been  ordered  to  be 
manufactured  is  involved  in  some  little  con- 
flict of  decision,  though  the  decided  tendency 
of  the  auUiorities  in  the  United  States  is  clc&r. 
Under  a  contract  for  the  manufacture  of  an 
artide,  as  for  the  buildiofr  of  a  ship  or  the 
construction  of  any  other  chattel,  not  existing 
in  specie  at  the  time  of  making  the  contract, 
it  is  the  general  rule  that  do  title  vests  in 
the  purAaser  during  the  progress  of  the  work, 
nor  until  the  chattel  is  finished  and  delivered, 
or,  at  least,  is  ready  for  delivery,  and,  by  tender 
or  other  equivalent  act,  is  appropriated  to  the 
buyer." 

This  court,  in  North  Pacific,  etc,  Mfg.  Co. 
V.  Kerron,  6  Wash.  214,  31  Pac.  505,  has 
adopted  substantially  the  same  rule.  The 
appellant  seeks  to  take  the  present  case  out 
of  the  rule  by  reason  of  the  fact  that  the 
Sumner  Company,  under  the  contract,  had  a 
right  to  inspect  all  material  h^ore  installa- 
tion, and  pass  upon  all  workmanstilp,  and 
the  further  fact  that  the  contract  provided 
for  payment  as  the  work  progressed.  The 
fact  that  the  Somuer  Company  liad  the  right 
of  inspection,  and  was  required  to  make  pay- 
ments as  the  work  progressed,  did  not  con- 
clusively eetahllsh  that  the  title  passed  to 
the  Sumner  Company.  Andrews  v.  Durant, 
11  N.  T.  35,  62  Am.  Dec.  55;  Clarkson  v. 
Stevens,  106  U.  S.  505,  1  Sup.  Ct.  200,  27  L. 
Ed.  139.  They  are  circumstances  to  be  tak- 
en Into  consideration  in  determining  what 
the  parties  intended  by  the  language  in  their 
contract  It  Is  also  said  that,  since  the  con- 
tract provides  that,  in  the  event  default  Is 
made  in  the  final  payment  for  the  engines 
for  a  period  of  90  days  after  they  are  ready 
to  be  delivered,  the  Tool  Works  company 
shall  be  entitled  to  a  lien  for  the  unpaid  por- 
tion of  the  ind^tedness,  this  shows  an  In- 
tention that  title  should  tB  in  the  Sumner 


Company.  The  final  paymoit  was  due  when 
the  engines  were  delivered,  properly  packed 
,  for  export,  as  provided  in  the  preceding  par- 
agraph of  the  cwitract,  whl«^  is  above  quot- 
ed. As  we  read  this  p(nrti<m  of  the  ctmtract, 
it  Is  nothing  more  than  providing  that  the 
Sumner  Company  shall  have  a  right  to  a 
lien  after  the  engines  have  been  completed, 
properly  packed,  snd  d^vwed.  Priw  to 
that  time  there  is  no  provisira  in  the  con- 
tract covering  the  matter  of  liens.  There 
Is  nothing  in  the  contract  or  In  the  evidence 
which  would  take  the  case  out  of  the  gener- 
al rule  stated  by  Mechem  to  the  effect  that 
the  title  during  the  period  of  construction  is 
in  the  manufacturer. 

[2,  S]  The  title  being  In  the  Tool  Works 
c<mpany,  the  appellant  furthn-  owtraids 
that  the  Prescott  Company  had  no  rl|^t 
to  maintain  an  action  to  foreclose  the  liens, 
because  it  Is  claimed  that  all  rl^ts  under 
the  castings  cmtract  were  transferred  by 
assignment  or  novation  trcHn  the  Frescott 
Oompeny  to  the  American  BVnindry  Cmu- 
pany,  and  if  any  right  to  a  lien  exists  It  is 
in  the  latter  company.  The  Prescott  Com- 
pany and  the  American  Foundry  Company 
were  dosely  aflQUated.  Snnmra  K  Prescott 
owned  all  the  stock  In  the  Prescott  Company, 
with  the  exertion  of  one  share;  he  owned 
TO  par  cent,  of  the  stock  in  the  American 
Foundry  Company.  The  business  of  the  two 
comiHLnies  was  conducted  from  the  same  of- 
fices. It  vras  the  practice,  when  (nrders  came 
in,  to  send  than  to  the  factory  where  the 
articles  required  could  be  mannfactnved 
promptly.  In  this  case  the  castings  were  In 
fact  manufactured  by  the  American  Foun- 
dry Company,  and  were  billed  direct  by  that 
company  to  the  Tool  Works  company.  In 
this  way  It  saved  double  entry  on  the  books, 
as  would  be  required  if  the  American  Foun- 
dry Company  had  delivered  to  the  Prescott 
Company  and  that  company  In  turn  to  the 
Tool  Worlis  company.  There  was  no  asslgu- 
ment  of  the  contract,  or  pretense  of  assign- 
ment, from  the  Prescott  Company  to  the 
American  Foundry  Company.  At  all  times 
the  Prescott  Company  was  under  obliga- 
tion to  fulfill  the  terms  of  the  contract 
which  it  had  entered  Into,  and  were  the 
Sumner  Company  seeking  recovery  upon  the 
contract  there  is  no  way  by  which  It  could 
maintain  an  action  thereon  against  the 
Foundry  Company.  The  contract  was  not 
transferred  by  assignment  or  novation  from 
the  Prescott  Company  to  the  American 
Foundry  Company.  A  novatlcm  Is  a  new 
contractual  relation.  It  is  based  upon  a  new 
contract  by  all  the  parties  Interested.  It 
must  have  the  necessary  parties  to  the  ccm- 
tract,  a  valid  prior  obligatloQ  to  be  displac- 
ed, and  proper  consideration,  and  a  mutual 
agreement,  as  was  pointed  out  in  the  cases 
of  Sutter  V.  Moore  Investment  Co.,  80  Wash. 
338,  70  Pac.  140,  and  Oebum  t.  Dolan,  7 
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Wasli.  62,  34  Pac.  438.  The  fact  that  the 
castings  were  actually  made  In  the  Ameri- 
can Foundry  Gompany's  plant,  and  d^irered 
by  it  direct  to  the  Sanum  Company*  did  not 
defeat  a  right  of  the  Preecott  CkHopany  to 
ivooeed  upon  its  cwtract  and  foredose  tbtf 
lien. 

[4]  It  is  next  claimed  that  the  Prescott 
Oompany*s  lien  mnst  fall,  because  it  never 
had  posaesslra  of  the  engines.  It  is  argued 
that  the  lien  statute  (Laws  1017,  p.  229)  Is 
not  broader  than  the  oommon-law  rule,  and 
to  enforce  a  lien  for  work  done  upon  a  chat- 
ty poesesslon  was  a  necessary  prerequisite. 
The  statute  provides,  In  section  1  thereof: 

"Bvery  person,  firm  or  corporation  who  shall 
bare  performed  labor  or  fursiabed  material  in 


Company  at  all  times  was  ready  Ut  take 
buk  any  castings  that  were  defective,  and 
bad  so  notified  the  Tool  Works  company. 
The  other  mattra  on  which  a  reduction  was 
claimed  was  that  of  a  ^de  acceptance.  On 
June  6,  1919,  the  American  Foundry  Com- 
pany, drew  a  trade  acceptance  for  $4,487, 
whi<A  was  presented  to  the  Franklin  Tool 
Works,  and  accepted  by  that  company,  and 
made  payable  at  the  Georgetown  branch  of 
the  Union  National  Bank.  This  was  deposi- 
ted in  the  Seattle  National  Bank  on  July  3, 
1919,  and  credit  was  given  therefor.  It  was 
payable  20  days  after  date.  The  due  date 
was  July  7,  the  preceding  day  being  a  Sun- 
day. When  the  trade  acceptance  reacbetl 
the  Georgetown  branch  of  the  Union  Na- 
tbe  eoiutniction  or  repair  of  any  chattel  at  the  !  tional  Bank,  there  were  not  sufBcient  funds 


reqgest  of  its  owner,  shall  have  a  lien  npon 
BQCh  chattd  for  sndi  labor  performed  or  ma- 
terial furnished,  notwithstanding  the  fact  that 
nidi  chattel  be  surrendered  to  tlie  owner  there- 
of." 

The  statute,  as  we  view  it,  is  broader 
than  the  common  law,  and  gives  the  right 
to  one  furnishing  material  of  a  Hen,  even 
thongb  such  material  may  not  be  in  posses- 
sion of  the  thing  manufactured.  Under  the 
statute  the  Prescott  Company,  even  though 
ft  did  not  have  possession  of  the  engines, 
had  a  lien  for  the  balance  owing  to  it. 

[E1  It  is  next  contended  that  the  notice 
of  the  claim  of  lien  was  not  filed  within 
the  time  required  by  law.  Section  2  of  the 
lien  statute  (Laws  1917,  p.  229)  provides 
that,  In  order  to  make  the  li^i  effectual,  the 
Men  claimants  shall  "within  sixty  days  from 
the  date  of  delivery  of  such  chatty  to  the 
owner"  file  in  the  office  of  the  county  audi- 
tor a  lien  notice.  Hie  last  delivery  of  cast- 
ings under  the  contract  was  made  by  the 
I'rescott  Company  on  July  19,  1919,  and  the 
lien  notice  was  filed  on  September  15,  1919, 
which  was  within  the  60-day  period.  The 
•ippellant  argues,  however,  that  there  could 
be  no  lien,  und^  the  terms  of  the  statute, 
if  the  Tool  Works  company  were  the  6wner, 
unless  the  lien  notice  was  filed  "within  60 
after  the  construction  of  the  engines 
commenced."  The  notice  of  Uea  was  filed 
nithin  the  time  required  by  law. 

[I]  Finally,  upon  this  branch  of  the  ease, 
it  Is  cmitended  that  the  amount  of  the  judg- 
ment should  be  materially  reduced.  It  is 
claimed  that  cerinln  of  the  castings  furnish- 
ed woe  defective,  and  that  the  Tool  WoriEs 
oompany  was  required  to  do  a  otmBidwable 
aminmt  ot  work  in  putting  them  in  proper 
condition  to  be  used;  and,  secmd,  that  there 
shoidd  be  a  material  reductUm  on  account 
<rf  a  txaOB  acceptance.  As  to  the  winrk  hav- 
ing been  dime  aa  the  castings  necessary  to 
fit  them  for  use,  the  evidence,  without  re- 
viewing it  In  detaU,  Is  too  Indefinite  to  en- 
aUe  the  omirt  to  hold  that  an  offset  of  tills 
cliaxscter  should  be  allowed.   13ie  Prescott 


of  the  Tool  Works  company  to  cover  it, 
and  it  was  returned  to  the  Seattle  National 
Bank,  and  that  bank  chained  back  to  the 
d^sitor,  with  the  consent  and  approval  of 
Mr,  Prescott,  the  amoxmt  thereof.  Prescott 
also  testified  that  the  trade  acceptance  was 
delivered  to  the  Seattle  National  Bank  for 
collection.  Its  right  to  charge  back  cannot 
be  doul>ted.  The  trade  acceptance,  not  hav- 
ing been  paid,  did  not  operate  as  a  payment 
of  the  debt,  nor  defeat  the  right  of  fore- 
closure. 27  Cyc.  270;  German  Bank  v. 
Schloth,  59  Iowa,  816,  13  N.  W.  814;  18  B. 
C.  U  p.  970. 

[7]  We  will  now  take  up  the  consideratltm 
of  the  case  between  the  Sumner  Oimpany 
and  the  Union  National  Bank.  By  its  cross- 
complaint  the  Sumner  Company  sought  to 
recover  against  the  bank  mon^s  which  it 
had  paid  theret<^  and  which  it  is  claimed 
were  not  appUed  upon  the  Indebtedness  of 
the  Tool  Works  company  which  was  created 
in  the  manufacture  of  the  engines.  It  is  al- 
so claimed  that  it  was  the  duty  of  the  bank, 
before  presenting  the  pay  rolls  to  the  Sum- 
ner Company,  to  see  that  the  pay  rolls  had 
been  paid.  The  bank  did  not  take  an  as- 
signment of  the  contract,  but  only  "all  mon- 
eys due  or  to  become  due  under  the  terms" 
thereof.  The  assignment  of  money  due  or 
to  become  due  under  an  executory  contract 
is  not  an  assignment  of  the  contract,  and 
the  assignee  is  not  bound  to  perform  it 
Lunt  V.  Lorscheider,  285  111.  5S9,  121  N.  E. 
237;  BuUer  v.  Gas  &  Elec.  Co.,  1G8  Cal.  32, 
141  Pac.  818;  National  Surety  Co.  et  al.  v. 
Maag,  43  Ind.  App.  16.  86  N.  E.  862.  Under 
ttie  assigimient  the  bank  owed  no  duty  to 
the  Sumner  Company  to  see  that  the  money 
which  was  received  from  that  company  was 
properly  applied  upon  the  pay  roll  by  the 
Tool  Works  cmnpany.  The  bank  took  the 
assignment  of  the  moneys  due  on  the  con- 
tract merely  as  security  tor  the  advance- 
ment tiiat  it  was  making  the  tool  Works 
company.  It  is  further  claimed  that  the 
bank  applied  certain  of  the  money  upon  the 
indebtedness  which  the  Franklin  Company 
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owed  It,  otb&e  than  that  contracted  the 
latter  company  in  ttte  manofactnre  of  the 
engines  in  qnestkm.  Eren  if  this  were  the 
fact,  the  Snmner  Company  wonid  not  have  a 
light  to  recover  from  the  benk.  That  com- 
pany paid  the  money  volnntarlly,  and  the 
case  stood  very  much  as  Oiough  the  money 
had  been  paid  by  the  Snmner  Company  to 
the  Tod  Works  company,  and  that  company 
in  turn  having  made  paym«t  to  the  bank. 
If  this  had  been  the  procedure,  it  would 
hardly  be  contMided  that  the  Sumner  Com- 
pany had  any  right  of  action  against  the 
bank.  In  legal  effect  this  was  the  transac- 
tion. WInslow  V.  Anderson,  78  N.  H.  135, 
102  Ati.  310.  L.  R.  A.  1918C.  173;  Merchants' 
Insurance  Co.  t.  Abbott,  131  Mass.  897.  In 
the  last  case,  speaking  of  a  similar  sitaatlon, 
it  is  said: 

"The  case  atonda  jast  as  If  the  money  had 
been  paid  by  the  plaintiffs  to  Abbott,  and  by 
Abbott  to  these  defendants,  in  which  case 
tbere  could  be  no  doubt  that,  while  the  plain- 
tiffs could  recover  back  the  amount  from  Ab- 
bott, neither  Abbott  nor  the  plaintiffs  could 
recover  the  amount  from  these  defeodants. 
The  fact  that  the  money,  instead  of  being  paid 
by  the  plaintiffs  to  Abbott,  and  by  Abbott  to 
these  defendants,  was  paid  directly  by  the 
plaintiffs  to  these  defendants,  does  not  make 
any  difference  in  the  rights  of  the  parties.  TSe 
two  forms  do  not  differ  in  substance.  In  either 
case,  Abbott  alone  is  liable  to  the  plaintiffs,  and 
these  defendants  hold  no  money  which  ex 
Kqno  et  bono  they  are  bound  to  retarn  either 
to  Abbott  or  to  the  platetiffs.** 

[B]  It  Is  also  claimed  that  recovery  should 
be  against  the  bank,  because  the  Georgetown 
branch  thereof,  at  which  the  trade  accept- 
ance was  made  payable,  did  not  pr<»nptly 
return  it  to  the  Seattle  National  Bank.  Thu 
trade  acc^tance  was  received  by  the  George- 
town branch  one  day  after  its  due  date,  or 
the  8th  of  July,  and  was  returned  on  the 
12th.  What  the  effect  of  holding  the  trade 
acceptance  for  the  time  mentioned  would 
have  he^.  If  a  party  to  the  instrument  were 
suing.  It  Is  not  necessary  here  to  determine. 
The  trade  acceptance  was  drawn  by  flie 
American  SV>nndry  Company,  and  acc^ted 
by  the  Franklin  Q^ool  Works.  The  Snmner 
Company  wag  not  a  party  to  it,  and  so  far 
as  the  bank  was  ctmcemed  was  not  known  in 
the  transaction.  Tba  bank  owed  no  dniy  to 
tta  Sumner  Company  arising  out  of  the 
trade  acc^tance.  If  it  owed  no  duty,  it 
would  not  be  guilty  of  negligence;  bat  If  it 
owed  a  duty,  but  did  not  owe  It  to  the  Snm- 
ner Company,  Uiat  company  could  not  main- 
tain an  action.  Savings  Bank  t.  Ward,  100 
0.  S.  106,  25  U  Ed.  621.  Upon  thia  question 
in  Shearman  ft  Redfleld  on  Uie  Imw  of 
Ugence  (6th  Ed.)  vol.  1,  |  8,  it  Is  said,  with 
reference  to  du^  as  an  essoitial  element  of 
negligence: 


"The  first  element  of  our  definition  Is  a  duty. 
If  there  la  no  dnty,  tiisre  can  b«  no  ne^gence. 
If  the  defendant  owed  a  doty,  but  did  not  owe 

it  to  the  plaintiff,  the  action  will  not  tie.  And 
there  can  be  no  duty  to  do  any  act  which  one 
has  no  legal  right  to  do.  The  plaintiff  must 
state  and  prove  facts  sufficient  to  show  what 
the  duty  i^  and  that  the  defendant  owes  it  to 
him." 

Thttre  are  two  or  three  minor  questitMis 
discussed  in  the  briefs,  and  whidb  have  not 
been  mentioned  In  this  opinion.  Th^  have 
been  considered,  and  we  do  not  deem  them 
to  possess  substantial  m^t  To  discuss 
them  here  in  detail  would  seem  to  MpneoeB- 
sarlly  pnrtong  this  opinion. 

The  judgment  will  be  affirmed. 

PARKER,  O.  J.,  and  TOLMAN,  MITCH- 
ELL, and  BOLOOUB,  33^  concur. 


STATE  V.  BIDEGAIN  et  al.   (No.  3293.) 

(Supreme  Conrt  of  Idaho.   Oct.  20,  1921.) 

t.  CrlHlsal  law  «=>ll5»(2)-Jn4|siMt  aet  re- 
versed, where  sabstaotial  evWeaes  supports 

vsrdlet. 

If  there  Is  substantial  avidenea  to  aupport 
the  verdict  of  the  jury»  the  judgment  will  not 

be  reversed. 

2.  Crlmlsal  law  «=»369(l)— Held  that  the  state 
Biay  iot  prove  dafaMsafs  arrest  for  a  feN 
Risr  sipiilar  offense. 

On  a  trial  of  one  for  the  offense  of  herdmg, 
grazing,  and  pasturing  sheep  on  a  cattle  range, 
it  is  error  to  permit  the  state  to  prove  that  the 
defendant  had  been  arrested  for  a  former  of* 
fenae  of  the  same  kind. 

3.  Animals  4sbI02  — Offease  In  nts  of  cattle 

raage. 

In  prosecutions  under  0.  S.  S  S333,  it  la 
not  necessary  to  show  that  the  cattle  rui^e  is 
on  public  land. 

Budge,  J.,  dlssentlDg. 

Appeal  from  District  Court,  Custnr  Coun- 
ty; Chas.  P.  McCarthy,  Judge. 

Peter  Bidegain  and  three  others  were  con- 
victed of  grazing  sheep  on  a  cattle  range, 
and  they  ^weaL   Reversed,  and  new  trial 

granted. 

Brodhead  ft  Clark  and  Gbaas  A.  Clark,  aU 

of  Mackay,  for  appellants. 

Boy  L.  Black,  Atty.  Oen..  and  Alfred  Stone^ 
Asst  Atty.  Gen.,  for  the  SUte. 

DUNN,  J.  Ai^>^lantB  w«e  tried  and  con- 
victed on  a  charge  of  violatfng  C  S.  |  8388, 
whidi  reads  as  follows: 

"Sec  8333.  Oratinff  Bheep  on  CttttU  Rtutge. 
—Any  person  owning  or  having  charge  of  sheep, 
who  huds,  grases,  or  pastures  the  aame^  or 
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pmnits  or  suffers  the  same  to  be  berded,  grazed 
or  pastured,  on  any  cattle  range  previously  oc- 
cupied by  cattle,  or  upon  any  range  oaually 
occupied  by  any  cattle  grower,  either  as  a 
spring,  summer  or  winter  range  for  bis  cattle,  Is 
guilty  of  a  misdemeanor;  but  tbe  priority  of 
posnessMfy  rl^t  betweeo  cattle  and  sbeep  own- 
ers to  any  rang^  Is  determined  Iv  the  priwity 
in  the  lunal  and  oastomarr  nse  erf  each  range, 
elUier  aa  a  catUe  or  sbeep  ranges" 

The  principal  errors  assigned  are:  First, 
that  the  evidence  is  insufflcient  to  support 
the  verdict  and  Judgment,  and  particularly 
that  the  evidence  does  not  show  that  tbe 
land  on  which  the  offense  was  committed 
was  public  land ;  and,  second,  that  the  court 
erred  in  permitting  testimony  to  he  given 
over  tbe  objection  of  appellants  to  the  eBect 
that  one  of  the  defendants,  Peter  Bldegaiu, 
bad  formerly  been  arrested  on  a  charge  of 
having  sheep  im  tbe  range  In  ctrntroversy  In 
this  action. 

[1 , 3]  So  far  as  the  first  error  above  stated 
la  concerned,  the  law  does  not  require  that 
the  cattle  range  shall  be  on  public  land.  It 
Is  soffldait  to  say  that  the  evidence  submit- 
ted to  the  Jury  is  conflicting,  bub  that  tbe 
record  contains  subetantial  evidence  to  sup- 
port fbe  verdict,  and,  under  the  rule  that  has 
been  many  times  announced  by  this  court, 
the  Judgment  will  not  be  reversed.  State  t. 
Askew,  32  Idaho.  466,  184  Pac.  473. 

[2]  The  second  error  above  mentioned  is 
based  .upon  the  action  of  the  court  in  permit- 
ting the  following  question  and  answer: 

"Q.  Did  you  know  of  Mr.  Bldegain'a  being 
arrested  for  having  these  sheep  on  that  range? 
A.  Yes,  sir." 

Tbe  arrest  referred  to  In  tbia  questlim  and 
answer  was  made  aome  time  before  the 
diarge  cm  whldi  the  app^nta  w«e  then 
being  tried.  The  other  appellants  in  this 
caae  appear  to  have  be«i  Bldegaln'a  herders. 
The  former  arrest  of  Bld^aln  had  no  place 
in  the  trial  of  tbe  presoit  diarge,  and  It 
would  seem  that  evidence  regarding  that 
matter  could  hardly  fail  to  prejudice  the  ap- 
pellants  in  the  minds  of  the  Jury,  and  for 
this  reason  we  think  the  Judgment  should  be 
reversed,  and  a  new  trial  granted. 

It  is  BO  ordered. 

BICE,  C.  X,  and  LEE,  J.,  omcur. 
McGARTHT,  J.,  was  disauallfled.  and  took 
no  part  In  the  decision. 

BUDGE,  J.  (dissentlnid.  The  only  purpose 
for  which  the  testimony  quoted  In  the  ma- 
jority OBtnUm  was  offered— end  It  was  so  ex- 
press stated  by  the  state's  attorney— was 
to  establiab  proof  of  knowledge  on  tbe  part 
of  the  ditfradant  of  tbe  trespass  of  the  abeep 
upon  the  xaxtge,  theretofore  used  under  the 
provislcNU  of  section  8333,  supra,  and  It  was 
not  offered  or  received  in  evidence  for  the 
imrpoae  of  prorliv  that  tbe  dtfendant  was 
gviUv  itf  ttie  violation  irf  any  other  act  than 


the  one  charged.  The  materiality  of  the  tes- 
timony consisted  in  this:  that  It  tended  to 
establish  knowledge  or  Intent  to  commit  the 
act  charged.  The  weight  and  sufficiency  of 
tbo  evidence  were  clearly  left  to  tbe  Jury, 
Tbe  defendant  was  not  called  upon  to  explain 
away  other  criminal  accusations  made 
against  him;  the  proof  went  no  further 
than  to  show  that  tbe  defendant  had  upon 
a  prior  occasion  been  arrested  for  tbe  same 
offense  as  charged  in  the  complaint,  and  for 
which  he  was  then  upon  trial. 

This  court  held  in  effect  in  State  v.  But- 
terfleld,  80  Idaho,  41Q,  166  Pac.  218,  that,  in 
order  for  the  state  to  show  a  possessory 
right  to  a  range  as  between  cattle  and  dieep 
owners,  it  is  only  necessary  to  show  priority 
in  tbe  usual  and  customary  use  of  sudi  range 
either  as  a  cattle  or  sheep  range,  and  that, 
In  the  absence  of  evidence  of  a  protest  on 
the  part  of  cattle  growers,  no  dalm  of  ex- 
clusive right  on  their  part  can  be  main- 
tained. The  court  further  held  In  substance, 
and  BO  instructed  the  Jury,  that  tbe  state 
must  J^ow  that  the  range  had  not  been 
abandoned  aa  a  cattle  range,  and  that  In 
order  to  establish  this  fact  evidence  of  pro- 
teat  on  the  part  of  tbe  cattle  growers  must 
be  shown;  that  tbe  very  character  of  the 
range  depends  upon  the  past  acts  and  atti- 
tude of  tbe  cattle  growers  and  sheep  men 
In  r^ard  to  it.  This  testimony  was  clearly 
admissible  if  for  no  other  purpose  than  to 
prove  that  tbe  cattle  growers  had  protested 
against  the  use  of  this  range  as  a  sfae^ 
range  even  to  tbe  extent  of  procuring  the  ar- 
rest of  tbe  defaidant  Tbe  rule  is  well  set- 
tied  that  evidence  of  other  acts  may  al- 
ways be  admitted  for  the  purpose  of  proving 
Intent  or  knowledge,  ptate  r.  O'Nell,  24 
Idaho,  682,  185  Pac.  60;  State  t.  Magulre, 
31  Idaho.  24, 160  Pac.  176;  16  a  J.  689. 
.  It  was  incumbent  upon  ttte  state,  as  held  la 
the  ease  of  State  t.  Omaedierraria,  27  Idaho, 
797,  162  Pac:  to  vron  that  the  range 
in  controversy  had  been  previously  occupied 
by  cattle  growers,  eithw  as  a  spring,  summer, 
or  winter  range  for  their  cattle,  and  that 
they  or  thetr  prMecessors  in  the  cattle  busi- 
ness had  made  the  tisnal  and  customary  use 
of  the  range  as  a  cattle  range  prior  to  any 
use  thoreof  In  the  usual  and  cusbmiary  man- 
ner as  a  sheep  range,  and  that  the  range  had 
not  be«i  abandoned  as  a  cattle  range,  and 
,that  tbe  defendant  knew,  or  had  informa- 
tion from  which  a  reasonable  man  under  like 
drcumstances  would  have  known,  that  he 
was  herding,  grazing,  or  pasturing  hla  sheep 
upon  a  cattle  range  previously  occupied  by 
cattl^  in  the  usual  and  customary  use  of 
sudi  range,  and  that  sheep  had  not  thereto- 
fore been  herded,  grazed,  or  pastured  upon 
such  range  by  she^  men  in  the  usual  and 
enatomary  use  of  the  range.  Omaechevarrla 
V.  State  of  Idaho,  246  U.  &  8«IS,  88  Sup.  Gt 
323,  63  L.  Ed.  768. 

In  the  case  of  State  t.  Ib^re^  81  Idaht^ 
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32, 168  Paa  178,  this  conrt,  speaking  tiuoni^ 
Mr.  JtuUce  Btee,  announced  Uie  folloving 
role: 

"Whenerer  mental  state,  scienter  or  quo 
anlmo  constitates  an  ingredient  of  the  offense 
charged,  evidence  is  admissible  of  acts,  eon- 
duct,  or  declarations  of  the  accused  which  tend 
to  establish  sncb  knowledge,  intention,  or  mo- 
tive  notwithstanding  the  fact  that  it  maj  dis- 
close a  different  crime  in  law." 

In  tbe  Instant  case  the  state  did  not  at- 
tempt to  prove  that  the  defoidant  had  been 
MKivlcted  ot  a  former  ctfense,  but  merely 
that  he  had  been  arrested  npon  a  diarge  of 
having  thwetofore  violated  tbe  provisions  of 
section  8333,  supra,  for  the  sole  purpose  of 
bringing  home  to  the  defendant  that  he  had 
knowledge  of  the  <diaracter  and  extent  of 
tbe  range  upon  whldi  he  had  trespassed  by 
h«dtng  and  gra^g  sheep  in  violation  of 
the  statute  above  quoted.  Clearly  It  cannot 
then  be  said  ttiat  the  admission  of  this  tes- 
timony constituted  reversible  error,  and  the 
Judgment  In  this  case  should  not  be  reversed 
for  the  reason  stated  In  the  majority  <4;>lnlon. 


GRIMSTAD  et  al.  v.  JOHNSON  et  al. 

(No.  4434^) 

(Supreme  Conrt  of  Uontana.  Oct.  10,  VSZL) 

1.  Drvoroe  «='222— Hasband  not  liafale  for  fees 
to  wife's  attenieyB  Is  abasdoned  dWoroe  ao- 
tlon. 

Under  Bev.  Codes.  |  3677,  permitting  the 
court,  while  divorce  action  Is  pending,  to  re- 
quire the  hnsband  to  pay  as  alimony  any 
money  necessary  to  prosecute  or  defend  an 
action,  counsel  fees  may  only  be  allowed  while 
the  divorce  action  is  pending,  and  not  after  the 
suit  has  been  discontinued;  said  section  being 
exdusive  under  sections  8060,  8061,  excluding 
common  law  where  law  is  declared  by  Code, 
and  tbe  whole  subject  of  divorce  and  separate 
maintenance  being  covered  by  sectiona  3941- 
8889. 

2.  DIvonM  «=»l97-^ttorneys'  fees  not  within 
Rev.  Code,  {  3724,  making  husbaad  charD^ 
able  for  wife's  "necessaries." 

Attorneys'  fees  in  a  divorce  suit  are  not 
"necessaries,"  within  Bev.  Codes,  U  3724,  3725, 
making  tbe  husband  responsible  for  wifle's 
-'necessariea";  a  divorce  not  being  a  neces- 
sary. 

[Bd.  Note.— For  other  defii^tions,  see  Wwda 
and  Erases,  First  and  Second  Series,  Neces- 
suiea.] 

Appeal  from  District  Court,  Yellowstone 
County ;  Charles  A.  Taylor,  Judge. 

Action  by  O.  E.  Orlmstad  and  another 
against  Clara  E.  J<duison  and  another.  De- 
murrer by  defendant  John  A.  Jcdrnsm  sus- 
tained, and  plalnttifB  appeaL  AfDrmed. 


Orlmstad  ft  Brown,  of  Binings,  for  «ppA- 
lants. 

Nicbols  &  Wilson,  of  BUUngs,  fur  leapcmd- 
enta. 

BR^VJfTLT,  C.  X  On  October  1, 1918,  Clara 
E.  Johnson,  through  the  plaintiffs,  b^  at- 
torneys, brought  an  action  in  the  district 
court  of  Yellowstone  coimty  against  John 
A.  John8<m,  her  husband,  for  a  divorce  on 
the  ground  of  extreme  crudty.  Upon  filing 
the  complaint,  she  made  an  application  for 
an  order  requiring  tbe  defendant  to  show 
why  he  should  not  pay  her  alimony  pending 
the  action.  Including  suit  money  and  counsel 
fees.  The  application  disclosed  that  she  was 
In  lU  health  and  without  means  to  suiq>ort 
herself  or  to  pay  counsel  tor  services  neces- 
sary to  enable  bo-  to  prosecute  the  action. 
It  further  disclosed  that  her  hudund  was 
possessed  of  con^derable  propnty  from 
whldi  he  was  recel^'lng  a  monthly  Income  of 
approximately  $500.  Betore  the  bearing  was 
had  ondor  the  order,  and  without  consulting 
her  attorneys,  she  became  recondled  to  her 
husband  and  resumed  marital  relattona  with 
him.  Later  she  directed  tbe  plain  tiffs  to 
dlRnlss  the  action,  and  neither  she  nor  hsr 
husband  ai^>eared  at  the  time  set  toe  hear- 
ing under  the  order.  Thereafter  plalutUTs 
brought  this  acti<Hi  against  Jaim  A.  Johnson, 
the  husband,  Jtrfning  the  wife  as  codefemd- 
ant,  to  recover  (300,  the  amount  of  the  fees 
which  tbe  latter  had  requested  tbe  couit  to 
allow  in  her  application,  alleging  that  the 
divorce  action  had  been  brought  In  good 
faith  and  that  this  sum  was  reasonable  com- 
pensation for  tbdr  services  rradered.  therein. 
To  this  CMnplalnt  the  defendant  John  A. 
Johnson  intnposed  bis  separate  gean«l  de- 
murrer.  After  consideration  the  court  bub- 
talned  It,  and,  the  ^alntiffs  standing  <m  their 
complaint,  rendered  Jud^nrat  in  fiiTor  of 
this  defendant  for  his  costs.  Plaintiffs  have 
appealed. 

The  single  question  presated  tor  decMoa 
is  whether,  undM>  any  recognized  rale  or 
principle  of  law,  the  plalntlffis  are  entitled 
to  maintain  this  action. 

It  is  not  ^tirely  clear  from  the  argmnmt 
found  in  the  brief  submitted  by  plaintiff  a 
whether  th^r  theory  is  that  the  husband  is 
made  liable  under  section  3677  of  the  Re- 
vised Codes,  or  is  liable  on  the  ground  that 
the  wife  had  implied  authority  under  section 
3724  to  employ  counsel  upon  his  credit  as 
a  necessaiy.  Sectiwi  3677,  so  far  as  It  is 
p^Unent  here^  reads  as  foUows: 

"While  an  action  for  divorce  Is  paidiac  the 
court  or  Judge  msy  in  its  or  his  disereti<m  re- 
quire tbe  husband  to  pay  as  alimony  any  mon^ 
necessary  to  enable  tbe  wife  to  support  herself 
or  her  children,  or  to  prosecnte  or  defend  the 
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Ml  We  BbaU  not  Btop  to  Inquire  what  pow- 
«  the  conrta  In  this  jiuisdiction  would  have 
had  at  common  law  In  divorce  cases  to  re- 
quire the  hnsband  to  pay  the  fees  of  counsel 
employed  by  the  wife.  The  statute  dedares 
the  extent  at  the  power  and,  in  our  opinion, 
fs  exclusive;  for  "in  this  state  there  Is  no 
common  law  in  any  case  where  the  law  Is 
declared  by  the  Code  or  the  statute"  (section 
S060,  Sev.  Codes),  and  "the  Code  estabUshes 
the  law  of  this  state  respecting  the  subjects 
to  which  It  relates"  (section  8061).  It  re- 
quires but  a  casual  reading  of  section  3677, 
supra,  to  ascertain  that  tbe  object  of  the  Leg- 
islature In  enacting  it  was  to  give  the  courts 
discretionary  power,  to  be  exercised  during 
the  pendency  of  the  action  upon  a  proper 
dbon-ing  by  the  wife  In  an  application  for 
that  purpose,  to  compel  the  husband  to  pro- 
vide the  means  necessary  to  enable  her  to 
prosecute  or  defend  the  action.  In  other 
words,  tbe  power  In  this  behalf  conferred  by 
the  statute  la  only  ancillary  to,  or  an  Inci- 
dent ot,  an  action  for  divorce.  This  rcsulers 
the  condnston  necessary  that  when  the  main 
power  conferred  by  this  section  has  ceased 
to  be  operative  tbo  ancillary  or  Inddoital 
power  also  ceases  to  be  operative  and  cannot 
be  invoked  by  the  wlf^s  counsel  in  an  In- 
depradent  action  to  charge  the  husband. 

Upon  examinatl<m  of  the  dedded  cases  in 
other  states  which  have  the  same  or  similar 
statutory  provisions,  we  find  that  their  courts 
generally  agree  that  counsel  fees  may  be  al- 
lowed <mly  while  me  divorce  action  Is  pend- 
ing. Lover  en  y,  Loveren.  100  Cat  4^,  35  Pac. 
m  i  Bumham  v.  Tiaard,  31  Neb.  781, 48  N.  W. 
823;  Clarke  t.  Burke,  66  Wla  358.  27  N.  W. 
22,  66  Am.  Bep.  631 ;  Isbell  t.  Weiss.  60  Mo. 
App.  M ;  Meaher  t.  BUtcbdl,  112  Me.  416,  92 
AtL  492.  B.  A.  19160, 467.  Ann.  Gas.  1917A« 
688;  Humpbiiea  v.  Cooper,  55  Wash.  376, 104 
Pac.  606,  133  Am.  St  Bep.  1036;  Beadleston 
V.  Beadleston,  103  N.  Y.  402.  8  N.  &.  735; 
Eiudieloe  v.  Herrlman,  54  Ark.  657,  16  S. 
W.  578,  26  Am.  St,  Hep.  60;  Zent  T.  SulU- 
van,  47  Wash.  315,  91  Pac.  1088,  13  L.  B.  A. 
(N.  S.)  244,  15  Ann.  Cas.  10.  In  some  Of 
the  states  this  Is  held  to  be  the  rule  Inde- 
pendently of  the  statute;  the  theory  being 
that  tbe  pow»  to  allow  counsel  fees  is  a 
mere  incident  to  the  general  power  possessed 
by  the  courts  to  grant  divorces.  Kuntz  v. 
Kuntz,  80  N.  J.  Eq.  429,  83  Aa  787.  The 
rule  was  impliedly  recognized  by  this  court 
!n  the  caee  of  Bordeaux  v,  Bordeaux,  29 
Mont.  479,  76  Pac.  359;  s.  a  on  r^earing. 


In  that  case  it 
was  held  that  a  district  court  has  no  pow^ 
under  the  statute  to  allow  counsel  fees  for 
past  services,  even  during  the  pendency  of 
tbe  divorce  proceedings;  the  only  possible 
exceptlMi  to  this  being,  perhaps,  where  the 
allowance  for  such  past  services  would  be 
necessary  to  enable  the  wife  to  c<Hitlnoe  the 
future  prosecution  of  the  action  or  to  make 
her  defense.  If  the  court  cannot  allow  coim- 
sel  fees  for  past  services,  it  necessarily  fol- 
lows that  it  cannot,  after  the  divorce  pro- 
ceeding has  terminated,  entertain  an  In- 
dependent action  by  counsel  against  the  hus- 
band for  services  rendered  for  the  wife  dur- 
ing the  pendency  of  the  action. 

[2]  Nor  do  we  think  the  action  Is  main- 
tainable on  the  ground  that  the  services  of 
the  plaintiffs  were  necessary  In  the  sense  in 
whl^  this  term  is  used  in  section  3724,  supra. 
This  sectioii  impliedly  ccmfers  authority  up- 
on the  wife  to  charge  her  husband  as  his 
agrat  for  the  value  of  articles  necessary  for 
her  support  wh^  he  neglects  to  make  ade- 
quate provision  for  her,  in  aU  cases  ex- 
cept as  provided  by  sectlcm  3725.  Under  this 
sectiMi  he  is  not  liable  for  her  suptwrt  if 
she  abandons  him  until  ahe  offers  to  return  to 
him,  unless  she  was  Justified  by  bis  conduct, 
in  tb»  fint  instance^  in  abandoitDg  him. 
Nor  is  he  liable  if  she  la  liTlng  s^rate  Irom 
him  by  agreanoat;  unless  her  sui^Kwt  is  stip- 
ulated for  in  the  agreement.  When  she  is 
not  at  fault,  she  has  her  option  to  rely  upon 
the  authority  given  her  by  sectlcai  8724,  or, 
If  any  ground  for  divorce  exists,  she  may 
bring  her  action  for  a  divorce  or  for  sepa- 
rate maintwance.  under  section  3643.  It 
la  never  necessary,  however,  for  the  wife 
to  have  a  divorce,  no  matter  upon  what 
ground  she  seeks  it  The  necessaries  re- 
ferred to  in  section  3724  are  such  as  should 
be  provided  by  the  husband  for  the  wife  to 
sustain  her  as  his  wife,  and  not  to  provide 
for  her  future  conditim  as  a  single  woman, 
or.  periiaps,  u  the  wife  ot  another  man. 
The  duty  to  support  the  wife  grows  out  of 
tibe  marital  relation,  and  when  the  wife  aeeka 
to  dissolve  UiiB  r^tlm  and  set  it  aside, 
her  want  funds  to  carry  on  the  litigation 
Is  in  no  sense  ot  the  term  a  "necessary"  for 
her  support  as  a  wife. 

The  Legislature,  In  enacting  the  provisions 
of  the  code  (secUons  3641  to  8689).  evidently 
intoided  to  cover  tbe  whole  subject  di- 
vorce and  separate  malnt»ianoe,  and  by  sec- 
tions 8724  and  3725,  and  others  In  pari  ma- 
teria with  them,  to  cover  the  whole  subject 
of  the  rights,  duties,  and  obligations  of  the 
husband  and  wife,  and  thus  to  sui^lant  all 
rules  theretofore  in  force  on  the  subject 
From  no  point  of  view  do  any  of  them  give 
support  to  the  present  action. 
We  think  the  Judgment  of  the  district  court 
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was  right  and  must  be  affirmed. 


It  18  so 


BEYNOIJ>S,  CX)OPBB,  HOIJiOWAT,  and 
GALEN,  JJ^  concur. 


STATE  ax  nL  GREEN  V.  WRIGHT  at  al. 
(NOl  4463.) 

(Supreme  Gonrt  of  Uontana.  OcL  10,  1921.) 

iBtoxicatlnp  Uqion  ^253  — Motion  for  new 
trial  not  anthorlzed  after  hearing  en  retarn 
of  sheriff's  warrant. 
In  search  warrant  proceeding  nnder  Pro- 
hibition Enforcement  Act,  after  jodpnent  ren- 
dered after  hearing  on  retarn  of  the  warrant 
of  the  eheriif.  deduiag  forftitsd  wfaiakr  seized 
under  the  warrant  and  orderins  it  destrc^ed,  a 
motion  tor  a  new  trial  is  not  aQthorized. 

Appeal  ttom  District  Court.  MlsBonla 
Oonntr;  B.  Lee  HcOaUongh,  lodge. 

Proceeding  by  the  State  of  Montana,  on  the 
relation  of  J.  T.  Green,  against  M.  P.  Wright 
and  certain  intoxicating  lignora.  From  a 
Judgment  declaring  forf^ted  whisky  s^zed 
under  warrant  and  ordering  It  destroyed, 
and  from  an  order  refusing  a  new  trial,  de- 
fendant Wright  appeals.  Appeal  fr«n  ordsr 
dismissed,  and  Judgment  reversed. 

Harry  H.  Parsons  and  Thomaa  N.  Mar- 
lowe, both  of  Missoula,  for  appellant. 

D.  N.  Mason,  of  Miasonla,  and  Frank 
Woody,  of  BlUinga,  for  respondent 

PEE  CUBIAM.  This  case  la  a  search 
warrant  proceeding.  Instituted  In  the  dis- 
trict court  of  Missoula  county  under  the  pro- 
visions of  the  Prohibition  Enforcement  Act 
(Laws  1917,  c.  143).  It  came  before  this 
court  on  appeal  by  defendant  and  claimant 
from  the  final  Judgment  rendered  by  the 
■  court  after  a  hearing  upon  the  return  by  the 
aheriff  of  the  warrant  declaring  forfeited  a 
Quantity  of  whisky  seized  thereunder  and 
ordering  It  destroyed,  and  an  attempted  ap- 
peal from  an  order  denying  a  motion  for  a 
new  triaL 

The  appeal  from  the  order  denying  the 
motion  la  dismissed,  for  the  reason  that  a 
motion  for  a  new  trial  in  each  proceedings 
la  DOt  anthorized.  The  appeal  from  the  judg- 
ment presents  the  same  question  as  that  pre- 
nented  in  the  cases  of  State  ex  rel.  Samlln  v. 
District  CJourt  fflC  CustCT  County  et  al.,  59 
Mont  eOO,  198  Pac.  362,  and  State  ex  rel. 
Uogne  V.  O'Brien  et  al.,  60  MonL  — ,  108 
Pac.  1117.  Upon  the  aothority  of  these  cases, 
the  Judgment  la  reversed,  and  the  district 
eoart  is  directed  to  dismiss  the  proceeding; 


and  order  the  sheriff  to  retarn  the  whisky 
and  articles  aelaed  to  the  defendant  and 
claimant  * 
Berarsed. 


ROWE  et  af.  v.  EMER80N-BRANTINGHAM 
IMPLEMENT  CO.    {HlK  4446.) 

(Supreme  Coort  of  Montana.   Oct  10,  1921.) 


.  Salaa  4^277— Statatoiy  warraatlea  ooa- 
stnied  la  ooeneotloa  wHIi  express  sflpela- 
tleni  of  ooatreoL 

Though  the  provislims  ot  Bev.  Codes,  H 
Ql(}9-6111,  an  to  Implied  warranties,  became 
a  part  of  a  contract  for  the  sale  of  a  thresh- 
ing machine,  they  most  be  construed  in  con- 
nection with  express  stipulations  as  to  things 
to  be  done  by  the  buyer  to  afford  the  seller 
an  opportonity  to  repair  breaks  or  supply 
misung  parts,  etc; 

2.  Evidence  «=>442(6)— ParoJ  testlniony  as  to 
prior  represaatations  by  seUsr's  ageet  not 
admissible  to  add  to  terns  of  wrlttee  oon- 
tract. 

Under  Bev.  Codes,  SI  6018.  7S73,  evidence 
as  to  oral  agreement  with  an  agent  warranting 
capacity  of  a  threshing  machine  cannot  be 
admitted  to  add  to  a  written  contract  warrant- 
ing machinery  "to  do  as  good  wo^  as  any 
other  machine  of  the  same  sise  and  mum- 
factured  for  a  like  pnrpoae,"  the  contrsct  be- 
ing presumed  to  he  complete  although  silent 
as  to  the  ^eclsl  purpose  for  which  the  ma- 
chine was  bought,  the  rule  forbidding  addi- 
tion by  parol  where  the  writing  is  silent  as 
well  as  to  vary  it  where  it  speaks. 

3.  Sale*  «s»429— No  raaovery  fOr  Iraaoh  ef 
warranty  wttbost  raetoratloo  of  property 
roeelved. 

Under  a  written  contract  for  the 'purchase 
of  8  threshing  machine  providing  that  failure 
to  give  written  notice  of  defects  or  return  the 
machinery  with  its  defective  parts  within  a 
certain  time  Bhould  be  couclnslTe  evidence  of 
the  fulfillment  of  a  warranty  as  to  capacity  and 
quality,  the  pnrcbasers,  in  the  absence  of  al- 
legation and  proof  of  compliance  with  such 
requirements,  cannot  recover  for  breach  ot 
such  warrant,  in  view  (tf  Bev.  Codes  i  6065. 

Appeal  from  Dtstrlct  Cotirt;  CBiontean 
County;  John  W.  Tattan^  Jndge; 

Action  by  Weam  Howe  and  others  against 
the  Emerson-Brautingham  Implement  Com- 
pany.  Judgment  for  defendant,  and  from 
an  order  refusing  a  new  trial,  plaintifrs  Bp> 
peal.  Amrmed. 

H.  B.  McGinley,  of  Ft  Beaton,  for  ap- 
pellants. 

McEenzte  ft  McKeasie^  of  Great  FaUa*  for 
respondent 

COOPBB.  J.  This  action  was  brought  to 
recover  damages  for  a  breadi  of  warranty 
of  the  Qoallty  and  fltneas  of  a  threshing 
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macMoe  of  a  specified  make,  and  1io  cancel 
the  notes  giren  for  Its  purchase  price.  The 
original  written  order  was  executed  Sep- 
tember 6,  1915,  and  contained  the  nsnal  pro- 
visions intended  to  safeguard  the  interests 
of  the  seller.  The  answer  admits  the  sale, 
but  denies  the  breach.  It  also  sets  forth  a 
counterclaim  in  which  It  Is  alleged  that  the 
notes  sought  to  be  canceled  were  executed 
and  dellTered  to  evidence  the  purchase  price 
of  the  machine,  and  that  the  mortgage  there- 
on was  given  as  security  for  the  notes.  A 
decree  foreclosing  the  mortgage  la  also 
asked. 

Appellants'  counsel  limits  the  inquiry  to 
the  single  Questltm  of  the  admissibility  of 
oral  representations,  not  embodied  in  the 
ultimate  written  contract  warranting  the 
capacity  of  a  thresher  of  a  qpecified  make 
to  thresh  and  clean  alfalfa.  The  warranty 
set  forth  in  the  contract  was  that  the  thresh- 
er was  "well  made,  of  good  material,  and 
with  proper  use  and  management"  would 
"do  as  good  work  as  any  other  machine  of 
the  same  size,  manufactured  for  a  like  pur- 
pose." 

The  trial  court,  upon  objection,  excluded 
all  evidence  touching  the  prior  statem^ts 
and  representations  of  the  local  agent  in 
making  the  sale,  and  denied  the  plaintiffB* 
otter  to  prove  the  following  facts:  That  the 
plaintUIs  had  no  previous  experirace  with 
a  machine  of  the  character  In  question ;  that 
their  attention  was  not  called  to  any  portion 
of  the  written  contract,  except  those  desig- 
nating the  machinery  and  attachments  pur- 
chased; that  they  had  no  opportunity  to 
examine  the  ma^inery  before  its  receipt, 
and  that,  while  it  was  being  operated  by  one 
of  defendant's  experts,  one  of  the  screens 
was  blown  to  pieces  owing  to  defects  In  its 
manufacture;  that  prior  to  the  threshing 
season  of  1816  the  plaintiffs  notifled  the  de- 
fendant, through  its  local  agent,  of  that  fact ; 
that  defendant  agreed  at  divers  times  to 
replace  the  defective  parts  and  to  put  the 
thresher  in  running  order  so  that  It  would 
thresh  and  clean  alfalfa  seed;  but  that  up 
ho  the  time  of  the  commencemeat  of  the  ac- 
tion, defendant  having  failed  to  live  up  to  Its 
agreement,  plaintiffs  notified  It  that  they 
would  consider  the  contract  atrf  n  end  by 
reason  of  the  tneach  of  warranties,  and  that 
they  (the  plaintiffs)  have  since  that  time 
held  the  machine  "subject  to  instructions 
from  the  defendant  as  to  where  to  ship  and 
deliver  the  same."  Thereupon  tdie  plalu- 
tlns  rested.  The  court  adjudged  the  aggre- 
gate amount  of  the  notes  to  be  due  and  ow- 
ing from  plalntiffB,  and  rendered  and  en- 
tered Judgment  foreclosing  the  mortgage  giv- 
en as  security  therefor.  This  appeal  is  from 
an  order  reusing  plaintiffs  a  new  trial. 

[1]  One  of  the  grounds  upon  which  plain- 
tiffs seek  to  evade  payment  of  the  notes  is 
tliat  th^  were  not  given  an  opportunity  to 
examine  the  machine  before  its  delivery,  and 


that  the  breaking  of  one  of  the  scrtiens  prov- 
ed a  violation  of  the  provisions  of  sections 
5109,  5110,  and  Bill  of  the  Eevlsed  Codes, 
to  ttie  effect  that  a  sdler  of  an  arUcle  of 
his  own  manufacture  warrants  it  to  be  free 
from  latent  defects ;  that  improper  materials 
have  not  knowingly  been  used  In  its  manu- 
facture; that  It  Is  reasonably  fit  for  the  pur- 
pose for  which  it  was  sold,  and  that  i^s  in- 
accessibility to  the  buyer  carries  a  warranty 
that  It  is  sound  and  merchantable.  It  Is 
true  that  these  provisions  enter  Into  and 
become  a  part  of  the  contract;  nevertheless 
they  are  to  be  construed  In  connection  with 
the  express  stipulations  of  the  agreement. 
If  defects  in  the  machinery  are  later  dis- 
covered, tihe  contract  specifies  the  things 
which  shall  be  done  by  the  buyer  in  order  to 
afford  the  seller  an  opportunity  to  repair 
the  breaks  or  supply  the  missing  parts. 
They  are  as  follows: 

"It  is  also  i«reed  and  understood  that  no 
agent  or  employs  of  said  company  (officers  of 

the  company  not  included)  is  authorized  to 
alter,  change,  modify,  or  waive  this  warranty, 
or  any  pert  thereof,  or  to  make  any  other  or 
different  warranty,  or  that  any  notice  to  any 
agent  or  employ^  of  said  company,  or  any  act 
at  any  time,  of  any  agent  or  employ^,  shall  not 
constitute  a  waiver  of  Che  written  notices 
herein  provided  for,  nor  a  waiver  of  any  oth- 
er stipulation  in  this  warranty.  Workmen, 
salesmen,  and  mechanical  experts  employed  by 
said  company  in  and  abbot  starting,  adjusting, 
and  repairing  said  machinery  are  not  agents  of 
said  company,  and  it  is  hereby  mutually  agreed 
that  said  company  is  not  bound  by  any  state- 
ments, promises,  or  declaratrons  made  by  them 
or  any  of  them  in  reference  to  said  machinery. 
*  *  *  It  ia  hereby  expressly  agreed  that  aJi 
claims  for  damages  against  said  company,  by 
reason  of  the  nonperformance  of  machinery 
above,  are  hereby  waived." 

It  Is  also  provided  Uiat  failure  to 
tlie  written  notice  <^  defects  witliin  six  days 
from  date  of  Its  first  use  or  to  return  the 
maddnery  to  tike  place  whence  it  was  re- 
ceived within  the  same  period — 

"shall  be  conclusive  evidence  of  the  falfillment 
of  the  warranty,  and  foil  satisfaction  of  the 
purchaser,  who  agrees  to  make  no  claim  tiiere- 
after  against  said  company,  or  to  make  any 
defense  to  the  notes  given  therefor  on  account 
of  any  breach  of  the  warranty." 

[2]  If  in  the  warranty  that  the  machinery 
ordered  Is  "to  be  well  made,  of  good  materi- 
al, and  with  proper  use  and  management 
to  do  as  good  work  as  any  other  machine 
of  the  same  size  manufactured  for  a  like  pur- 
pose" was  comprehended  a  warranty  that 
the  thresher  to  be  furnished  would  thresh 
and  clean  alfalfa  as  well  "as  any  otiier  ma- 
clilne  of  the  same  size  manufactured  for  a 
like  purpose,"  the  written  cwtract  was  com- 
plete and  must  be  taken  as  a  full  expression 
of  the  agreement  betwem  the  parties.  This 
is  ao  because  therefrom  it  wlU  be  presumed 
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that  every  material  It^  and  term  has  been 
placed  therein.  In  such  case  parol  evidence 
cannot  be  admitted  to  add  another  term  to 
the  agreem«it,  although  the  writing  contains 
nothing  on  the  particular  one  1x>  whldi  the 
parol  evidence  Is  directed.  The  rule  for- 
bids addition  by  parol  where  the  writing 
is  silent,  as  well  as  to  vary  where  It  speaks. 
2  PhU.  Evidence  (Cow.  A  H.  Notes)  669; 
Naumberg  v.  Yonng,  44  N.  J.  Law,  331.  43 
Am.  Rep.  380;  Hel  v.  Heller,  63  Wis.  415,  10 
N.  W.  620;  Thompson  v.  Libby,  34  Minn.  374, 
26  N.  W.  1;  Armington  v.  SteUe,  27  Mont 
13,  69  Pac  115,  94  Am.  St  Bep.  811;  EeUy 
V.  Ellis,  39  Mont  597,  104  Fac  873;  Arnold 
V.  Fraser,  43  Mont  540,  117  Pac.  1064;  Ber. 
Codes,  H  5018,  7873. 

The  law  controlling  a  written  contract  be- 
comes a  part  of  it,  and  cannot  be  varied  by 
parol  any  more  tiian  what  Is  written.  2 
Phil.  Evidence  (Cow.  &  H.  Notes)  668; 
Thompson  v.  libby,  supra.  Our  Code  sec- 
tions above  referred  to  merely  declare  the 
common-law  rule  in  definite  and  crystalUzed 
form.  In  Armington  t.  Stelle,  supra,  a 
case  wherein  It  was  songhb  by  a  contempor- 
aneous oral  agreement  to  Include  a  mining 
claim  not  spedfled  in  the  written  lease  of 
other  claims,  the  following  statemeit  from 
Naumberg  y.  Yonng,  supra,  Is  adopted: 

"Where  Uie  written  contract  purports  on 
its  face  to  be  a  memorial  of  the  transaction, 
it  supersedes  all  prior  negotiations  and  agree- 
ments, and .  *  *  *  oral  testimony  will  not 
be  admitted  of  prior  or  contemporaneouB  prom- 
ises on  a  subject  which  is  so  closely  connected 
with  the  principal  transaction,  with  respect 
to  which  the  parties  are  contracting,  as  to  be 
part  and  parcel  of  the  transaction  itself,  with- 
out the  adjustment  of  which  the  parties  can- 
not  be  considered  as  having  finished  their  ne- 
gotiations and  finally  concluded  a  contract" 

Id  Kelly  v.  Ellis,  supra,  the  question  In- 
volved  was  whether  an  oral  promise  said  to 
have  been  made  by  one  of  the  d^endants 
that  the  plaintiff  ^ould  be  the  general  man- 
ager of  the  sheep  ranch  In  question  was  one 
of  the  essential  elements  of  the  contract  as 
finally  written.  In  reaching  a  conclusion 
that  the  oral  promise  was  collateral  to  the 
principal  agreement  Mr.  Justice  HoUoway, 
expressing  the  opinion  tit  this  court,  very 
aptly  remarked: 

"Unfortunately  for  plaintiff,  he  consented  to 
the  writing  of  April  17,  which  completely  su- 
perseded the  prior  oral  negotiatjona,  including 
the  promise  to  employ  him,  and  the  statutes  of 
this  state  now  forbid  liim  to  say  that  there 
ever  was  any  oral  promise  for  his  employ- 
ment** 

There  la  no  allegation  In  the  complaint 
tbab  ttie  plalntittB  did  not  understand  the 
contract  as  writtu,  nor  Oiat  Its  couteuts 
were  mlnrepresmted ;  their  vhole  claim  be- 
tag  that  tiie  local  agent  of  the  def  aidant  said 
cartaln  things  concerning  tlie  capacity  of 
tlie  machtne  befbre  the  agreemeot  was  sign- 


ed. Upon  this  statement  plaiutifls  predicate 
th^  claim  that  defendant  committed  a 
breach  of  its  warranty.  The  final  written 
agreement  "must  be  considered,  therefore, 
as  containing  all  the  terms  of  their  contract 
which  bad  beeh  agreed  upon  at  the  time 
the  written  contract  was  execubed."  Arnold 
V.  Fraser,  supra. 

The  contention  that  because  **the  writ- 
ten contract  is  silent  as  to  tbe  si>eclal  pur- 
pose for  which  the  machine  was  bought." 
the  parol  understanding  between  the  local 
agent  and  the  plaintiffs  can  be  read  into  it, 
is  llliewlse  without  merit.  In  Seitz  t.  Brew- 
ers* Befrlgerator  Co.,  141  U.  S.  617,  12  Sup. 
Ct  48,  35  L.  Ed.  837.  cited  in  the  case  of 
Armington  v.  Stella  supra»  it  is  said: 

"Whether  the  written  contract  fullr  ex- 
pressed the  terms  of  the  agreement  was  a 
j  question  for  the  court,  and  since  it  was  in 

thiBjinstance  complete  and  perfect  on  its  face, 
without  ambiguity,  and  embracing  the  whole 
subject-matter,  it  obviously  could  not  be  de- 
termined to  be  less  comprehensive  than  it  was. 
And  this  conclusion  is  unaffected  by  the  fact 
that  it  did  not  allude  to  the  capacity  of  the 
particular  macliine.  To  hold  tbat  mere  si- 
lence opened  the  door  to  parol  evidence  in 
that  regard  would  be  to  beg  the  whole  qaes- 
tion," 

"The  rule  invoked  is  that  where  a  manu- 
facturer contracts  to  supply  an  article  which 
he  manufactures,  to  be  applied  to  a  particu- 
lar pumose,  so  that  the  buyer  necessarily 
trusts  to  the  Judgment  of  the  manufacturer, 
the  law  implies  a  promise  or  undertaking  on 
his  part  that  the  article  so  manufactured  and 
sold  by  him  for  a  specific  purpose,  and  to  be 
used  in  a  particular  way,  is  reasonably  fit  and 
proper  for  the  purpose  for  which  be  professes 
to  make  it  and  for  which  it  is  known  to  be 
required;  but  it  is  also  the  rule,  as  expressed 
in  the  text-books  and  sustained  by  authority, 
that  where  a  known,  deacribed,  and  definite 
artide  is  ordered  of  a  manofactnrert  althongh 
it  is  stated  by  the  pnrdiaser  to  be  required 
i  for  a  particular  purpose,  still,  if  the  known, 
described,  and  definite  thing  be  actually  sup- 
plied, there  is  no  warranty  that  it  shall  an- 
swer the  particular  purpose  intended  by  the 
buyer.  Benjamin  on  Sales,  |  657;  Addiaon  on 
Contracts,  Book  2,  c.  7,  p.  977;  Chanter  v. 
Hopkins,  4  M.  &  W.  399;  Ollivant  v.  Bayley, 
5  Q.  B.  283;  Dist  of  Columbia  v.  Clephane, 
110  n.  S.  2^2;  KeUogg  Bridge  Co.  v.  Hamil- 
ton, 110  U.-S.  108;  Hoe  t.  Sanborn,  2L  M.  Y. 
552;  Demlng  t.  Foster,      N.  H.  165^** 

See,  aJBo,  Gladding  HcBean  ft  On.  t. 
Montgomery,  20  OaL  App.  27%  128  Pac.  790; 
Bruner  v.  Hegye  (CaL  Aw.)  183  Fa&  360. 
TbSa  is  in  aconrd  with  onr  Code  aectioira 
npon  the  subject  above  referred  to. 

To  allow  a  claim  of  this  sort  to  tw  maln- 
tafued  where  the  parties  have  put  their  en- 
gagemoits  In  writing,  would  be  to  treat 
the  agent's  oral  statemente  as  warranties, 
and  to  oomidetely  Ignore  the  rule  tlut  parol 
agreements  leading  up  to  the  written  con- 
tract are  merged  in  tt. 
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[3]  The  right  of  the  parties  to  make  re- 
tention of  the  property  by  the  purchaser 
coDcIusive  evidence  that  the  warranty  has 
been  fulQUed  to  the  satisfaction  of  the  pur- 
chaser was  upheld  and  declared  to  be  "au- 
tomatic and  conclusive"  by  this  court  In 
Best  Mfg.  Co.  T.  Button,  49  Mont  78,  141 
Pac  Harlng  beea  freely  made,  without 
deceit  or  fraudulent  representation,  and 
plaintiffs  having  neither  alleged  nor  attempt? 
ed  to  prove  compliance  with  Its  express  re- 
quirements relative  to  notice  and  return  of 
the  machinery  or  its  defective  parts  to  the 
place  at  which  tfaey  took  It  Into  their  pos- 
session, the  contract  mnat  be  enforced  aa  It 
is  written. 

The  graraman  of  the  charge  Is  that,  be- 
cause the  defendant  Called  to  maintain  the 
warranties  set  forth  In  the  written  Instru- 
ment, plaintiffs  are  not  liable  on  the  notee 
in  Question.  The  prayer  of  the  complaint  is 
for  damages  on  account  of  the  breach  and 
cancellation  of  the  notes,  the  mortgage,  and 
the  contract  upon  which  they  are  based. 
Having  failed  to  establish  a  breach  of  war- 
ranty, as  well  as  to  allege  and  prove  restor- 
ation of  everrthlng  they  have  received  under 
their  agreement  (Rev.  Codes,  S  5065;  Como 
Orchard  Co.  v.  Markham,  54  Mont  442,  171 
Pac.  274;  18  Ency.  PI.  &  Pr.  829),  plaintiffs 
are  not  entitled  to  relief  upon  either  ground. 

The  order  appealed  from  Is  affirmed. 

Afflrmed. 

BRANTLT,  0.  J.,  and  REYNOLDS,  HOL- 
LOWAY,  and  GALEN.  JJ.,  concur. 


MoCAULL-WEBSTER   ELEVATOR   CO.  V. 
.  ROOT.    (Ne.  4432.) 

(Supreme  Court  of  Montana.    Oct  10,  1921.) 

1.  SaJes  «=>22(3)— Unaocepteil  agreemnt  h 
not  a  eoatraot. 

An  agreement  to  sell  wheat,  wliich  contain- 
ed no  promise  of  the  buyer  to  accept,  and  which 
was  not  "closed  by  the  buyer,"  cannot  be  sus- 
tained. 

2.  Sales  ^>2I— Agreement  lacking  consldera- 
tioB  not  a  eontraot 

An  agreement  for  the  sale  of  wheat,  for 
which  the  buyer  pi^d  no  cODsideration,  cannot 
be  sustained. 

3.  SaJes  «=»24— Unaccepted  agreement  to  sell, 
without  consideration,  not  an  option. 

An  unaccepted  agreement  to  sell  wheat  for 
which  the  buyer  paid  no  consideration,  cannot 
be  sustained  as  an  option. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict? Court,  Fergus  County;  Jack  Briscoe, 
Judge. 

Action  by  the  McCauU-Webster  Elevator 
Company  against  A.  O.  Root.  From  a  Judg- 
ment for  ^aintilf,  defendant  appeals.  Re- 


versed and  remanded,  with  directions  to 

dismiss. 

Thos.  F.  Amett  of  Geraldlne,  and  B.  K. 
Cbeadle,  of  Lewiston,  for  api)ellaut. 

Belden  A  DeKalb,  of  Lewistown.  for  re- 
spondent 

POORMAN,  O.  O.  This  is  an  appeal  by  the 
defendant  from  a  Jndgmrat  In  favor  of  the 
plaintifr,  made  and  entered  lu  an  action  tried 
to  the  court  sittiDg  without  a  Jury,  and  from 
an  order  overruling  the  defendant's  mo- 
tion for  a  new  triaL  The  complaint  allies 
that  the  plaintiff  la  a  corporation  and  that 
on  or  about  the  23d  of  August  1916,  "the 
plaintiff  and  Avoidant  entored  into  an 
agreement  fbr  a  consideration  as  ther^  ex- 
pressed, wherAby  defendant  agreed  to  s^ 
and  plaintiff  agreed  to  purchase  for  the  sum 
of  $1.30  per  bushel  1,000  bnsfaels  wheat," 
and  that  defendant  promised  and  agreed  to 
deliver  the  same  to  the  plaintiff  at  its  eleva- 
tor in  Oeraldlne,  Mont.,  on  or  before  the  ixt 
day  of  Novonber,  191^  tnit  tiiat  defendant 
n^ected  and  refused  to  comply  with  the 
terras  of  the  contract  and  the  plaintiff  was 
damaged  thereby.  To  this  ocnnplalnt  the 
dfiCendant  filed  hla  answer,  admitting  the 
execution  of  an  agreonent  on  August  23, 
1916t  for  ihe  sale  of  a  quantity  of  wheat  to 
ttie  plaintiff  at  91.30  per  bushel,  but  denying 
that  he  has  sufficient  knowledge  or  Infor- 
mation to  form  a  belief  as  to  the  terms  of 
said  agreement,  and  for  a  farther  answer 
alleging  that  he  entered  Into  an  agreement  on 
the  28d  of  August,  1916,  to  deliver  certain 
wheat  to  the  plaintiff  and  that  it  was  under- 
stood and  agreed  that  the  plaintiff  sbould 
pay  to  the  defendant  a  part  of  the  purdiase 
price;  "that  defendant  would  not  have  cdgn- 
ed  said  contract  only  upon  the  Inducement  of 
plaintiff  that  part  payment  of  said  grain 
would  be  paid  upon  defendant's  signing  the 
same;"  that  defendant  was  misled  by  plain- 
tiff and  Induced  to  execute  said  agreement 
to  deliver  said  grain;  tliat  not  any  oonsid- 
eratioD  or  anything  of  vnlue  was  paid  to 
the  defendant  the  plaintiff  for  said  agree- 
ment and  that  defendant  did  not  deliver  any 
of  said  grain  to  the  plaintiff." 

The  agreement  referred  to  in  tbd  com- 
plaint is  as  follows: 

"Contract— l?he  McCauIl-Webster  Elevator  Co. 
"No.  86. 

Geraldlne,  Mont,  Station,  Aug.  23,  1916. 
"I,  A.  0.  Root,  do  hereby  sell  and  agree  to 
deliver  to  the  McOanll-Webster  Elevator  Com- 
pany, or  their  agent  at  their  elevator,  ware- 
house, or  cribs,  as  they  may  designate,  at  Ger- 
aldine,  station.  In  Chouteau  county,  state  of 
Btontana,  between  the  23d  day  of  Aag.,  1916, 
and  the  lat  day  of  Nov.,  1916,  buyer's  option, 
1,000  bushels  of  good,  sound,  dry,  and  mer- 
chantable wheat  to  grade  2  H.  M.,  for  which 


4s»For  other  cbbm  hc  luna  topic  uid  KET-NUHBBR  In  all  Key-Numbered  Dlseata  and  Ind«(M 

Digitized  by 


Google 


320 


201  PACUnC  BEPOBTSB 


(Uont 


I  am  to  receive  one  and  *o/ioo  dollars  per 
baahel;  aaid  wheat  being  now  io  my  poBsession 
and  free  from  incumbrance.  I  do  fnrtbermore 
agree  that,  in  caae  of  default  In  the  delivery  of 
the  grain  as  stipulated  above,  or  by  such  date 
as  buyer  may  extend  the  time  of  expiration 
of  this  contract,  to  pay  as  liquidation  damages 
the  ditference  between  the  price  as  above  stip- 
ulated and  the  market  value  of  same  grain  and 
grade  on  date  this  contract  is  closed  by  the 
buyer.  I  do  furthermore  acknowledge  the  re- 
ceipt of  none  dollsra  as  part  payment  on  this 
sale,  and  confirm  the  contract  as  above  made. 

"^tnesa  my  hand  this  23d  day  of  Aognst, 
1916. 

"Witness:  Robt.  Falton.        A.  O.  Root" 

At  the  trial  of  the  case  the  plaintiff  In- 
troduced the  agreement  in  evidence,  and 
offered  further  evidence  as  to  damages  suf- 
fered by  the  plaintiff,  and  rested.  The  de- 
fendant testified  to  the  effect  that  at  the 
time  of  signing  the  agreement — 

"He  [Fulton]  wanted  me  to  sell  some  wheat 
to  be  delivered  in  the  future,  and  I  finally  told 
him  I '  would  do  so.  He  produced  the  blank 
form  of  contract,  filled  it  out,  and  I  signed  it. 
I  said  to  Mr.  Fulton,  'How  much  do  I  get 
dowD?*  I  needed  some  money  at  the  time;  be 
shoved  the  contract  in  his  drawer  and  said, 
'None.*  I  answered  that  'I  would  not  have 
signed  the  contract  ff  I  did  not  want  to  raise 
some  money,*  and  Fulton  replied,  'We  never 
do.*  I  answered.  1  don't  know  mudi  about  the 
lawa  of  Montana,  but  in  some  states  that  eon- 
tract  is  not  worth  the  paper  it  is  written  on; 
I  would  not  have  to  deliver,  or  you  receive 
or  pay  for,  the  wheat.*  Mr.  Fulton  answered, 
'We  don't  pay  anything  on  the  contracts.'  He 
refused  to  pay  me  anything  on  the  contracts, 
and  I  refused  any  delivery.  •  •  •  I  told  him 
that  I  would  not  deliver  grain  on  that  con- 
tract unless  he  would  pay  me  something  on  it.'* 

He  further  testlfled  that  flie  plaintiff  did 
not  make  any  demand  upon  Um  toe  the  de- 
llTery  ot  the  wheat  until  stune  time  In  De- 
cember, 1916.  The  defendant  rested  at  the 
doee  of  Mr.  Root's  testimony  and  the  plain- 
tiff did  not  offer  any  rebuttal  evidence. 

[1-S]  The  agreonent  on  its  face  shows  that 
no  conaideratlfm  was  paid  therefor.  The 
testimony  of  ttie  dtfendant  is  also'  to  the  ef- 
fect that  there  was  not  any  oonaideratlon 
paid  for  the  agreement  and  tbat  lie  signed  It 
with  the  understanding  that  a  part  pay- 
ment was  to  be  made;  By  tlie  tanas  of  the 
agreement  the  plaintiff  does  not  bind  itself 
to  accept  the  wheat,  nor  does  it  make  any 
promise  whatsoever.  The  agreemmt  was  not 
"closed  by  the  buyer.**  The  agreement  is 
wholly  unilateral,  is  wholly  without  oonaid- 
eratiaii,  and  for  tbat  reason  cannot  be  sus- 
tained as  a  contract  of  sale;  neither  can 
It  be  sustained  as  a  contract  of  sale  and 
purchase,  for  it  lacks  both  consideration  aqd 
mutuality;  neither  can  it  be  sustained  as  an 
aptloa  contract,  for  there  was  neither  oonstd- 
eratiott  nor  acceptance  thereof  within  the 


time  named  In  It,  and  the  same,  aeon-ding 
to  the  undiluted  evidence  of  the  defendant, 
was  withdrawn  Immediately  after  Its  sign- 
ing and  the  refusal  of  the  plaintiff  to  pay 
any  consideration  therefor.  Ide  v.  Leiser, 
10  Mont.  5,  24  Pac.  695,  24  Am.  St  Rep.  17; 
Snider  et  al.  t.  Tarbrough  et  aL,  43  Moot 
203, 115  Paa  411;  Donlan  t.  Arnold,  48  Mont 
416,  13S  Pac  775. 

For  the  reasons  herein  stated,  we  recom- 
mend that  the  Judgment  and  order  appealed 
from  be  reversed,  and  the  cause  remanded 
to  the  district  court,  with  directions  to  dis- 
miss the  action. 

PER  CTJBIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and 
order  appealed  from  are  reversed,  and  the 
cause  remanded  to  the  district  court,  witti 
directions  to  dismiss  the  action. 


WILLIAMS  V.  MUTUAL  LIFE  INS.  GO.  OF 
NEW  YORK.    (No.  4447.) 

<anprenM  Court  of  Mmtana.   Oct.  10,  192L) 

Insurance  <^292~-Cono6alment  of  prior  mtil- 
oal  treatment  held  fraud  avoiding  poUoy. 
Concealment  by  applicant  for  insurance  of 
the  fact  that  in  the  preceding  year  he  consult- 
ed two  doctors,  and  during  several  months  was 
treated  by  one  of  them,  AeU  fraudoloit. 

Appeal  from  District  Court,  Beaverhead 
County;  Jos.  O.  Smith,  Judge. 

Action  by  Ruby  R.  Williams  against  tbs 
Mutual  Life  Insurance  Company  of  New 
Xork.  Judgment  for  idaintlfl,  new  trial  de- 
nied, and  defendant  appeals.  Reversed  and 
remanded,  with  directiMis, 

Charles  R.  Leonard  and  F.  G.  Ilaent,  bottt 
of  Butte,  for  appellant 

Rodgers  ft  Gilbert,  of  DUUm*  for  le- 
spondeut 

REYNOLDS,  J.  This  action  was  com- 
menced to  recover  of  defendant  the  amount 
allied  to  be  due  upon  an  Insurance  policy 
upon  the  life  of  the  deceased  husband  of 
plaintiff.  Trial  was  had  before  a  jury,  which 
rendered  a  verdict  In  favor  of  plaintiff. 
Judgment  was  entered  in  accordance  with 
the  verdict  Motion  for  new  trial  was  made 
and  overruled.  Defendant  has  appealed 
firom  the  judgment  and  from  the  order  orei^ 
ruling  the  motion. 

On  January  10,  1017,  the  Imured,  Oscar 
H.  Williams,  made  application  to  the  de- 
fendant company  for  insurance  upon  his  Ufe. 
On  January  23,  1917,  he  passed  the  medical 
examination,  and  on  February  6,  1917,  the 
policy  was  issued.  Insured  died  on  the  2Stti 
of  June,  1817,  as  a  result  of  tubercular 
laryngitis. 
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Tbe  defaidant  admits  tbe  ezecatton  of  the 
policy,  but  makes  two  separate  afflrmatiTe 
defenses :  First,  that  the  policy  was  procured 
through  fraud;  and,  sectHid,  that  Insured 
was  not  in  food  health  at  the  tilme  of  pay- 
moit  of  first  premium  and  at  the  time  of  the 
delivery  tit  the  policy,  tbe  same  being  al- 
leged as  conditions  precedent  to  the  policy 
taking  effect  In  onr  disposition  ot  the  cas^ 
it  is  only  necessary  to  consider  the  first  one 
of  these  defenses. 

The  policy  contains  this  paragraph: 

"Thii  policy  and  the  application  therefor, 
cfqpy  of  which  is  indorsed  hereon  or  attached 
hereto,  conatitate  the  entirs  contraet  between 
tbe  parties  hereto.  All  statements  by  tbe  in- 
sured shall,  in  tbe  absence  ol  fraud,  be  deemed 
representations  and  not  warfantiee,  and  no 
such  statement  of  tbe  insured  shall  avoid  or 
be  uBed  in  defense  to  a  claim  under  tbis  policy 
nnlesa  contained  in  the  written  application  here- 
for  and  a  copy  of  the  application  is  indorsed  on 
or  attached  to  this  policy  when  issued." 

At  the  time  of  the  examination  of  insured, 
he  was  required  to  make  answer  to  a  number 
of  questions  submitted  by  tbe  medical  ex- 
aminer as  a  part  of  the  application.  In 
making  answer  to  some  of  these  questions, 
be  stated  that  the  only  Illnesses,  diseases, 
injuries,  or  surgical  operations  that  be  bad 
bad  since  childhood  were  a  fracture  of  the 
right  thigh  In  1904,  a  slight  cold  in  Septem- 
ber, 1916,  of  a  duration  of  only  from  two  to 
three  days,  and  with  complete  recovery  In 
September,  1916,  an  Injury  to  rlgnt  eye  In 
1899.  He  also  stated  that  the  only  pbysldan 
who  bad  prescribed  for  or  who  bad  treated 
blm,  or  with  whom  he  had  consulted  In  tihe 
past  five  years,  was  Dr.  McMillan,  of  Dillon, 
in  September,  1916,  for  the  cold  above  men- 
tioned, and  that  he  was  at  the  time  of  his 
examination  In  good  health.  The  undisputed 
testimony  shows  that  these  answers  of  In- 
sured did  not  correctly  state  the  facts.  It 
appears  conclusively  that  he  bad  received 
treatments  not  only  from  Dr.  McMillan,  but 
also  from  Dr.  Tfaorkelson  In  September  and 
October,  1916,  and  was  present  at  a  consul- 
tation over  his  case  between  these  two  doc- 
tors and  Dr.  J<Hiea  at  about  the  same  time; 
tbat  the  treatments  he  received  were  not  for 
"cold"  as  that  term  is  commonly  understood, 
but  for  a  serious  ulcer  In  the  throat.  At 
the  consultation  between  Drs.  Thork^son, 
McMillan,  and  Jones,  t^e  question  was  dla- 
cnased  as  to  whether  or  not  thla  ulcer  was 
syphilitic  or  tubercular  In  nature.  At  that 
time  a  smear  was  taken  from  his  throat  and 
examined  to  determine  whether  or  not  tdie 
ulcer  was  a  specific  one,  which  test  showed 
negative.  The  Wassermau  test  was  also 
made  for  the  same  purpose  which  showed 
native.  This  latter  test  was  made  upon 
the  suggestion  of  the  Insured  on  account  of 
the  history  of  bis  case.  No  test  was  made 
to  determine  whether  or  not  It  was  tuber- 
cular. The  testimony  is  disputed  as  to 
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whether  or  noft  it  was  tabttcular  at  that 
time,  although  it  is  admitted  that  be  died 
tbe  following  June  of  tubercular  laryngi- 
tis. However,  the  facta  were  conclusiTely 
establlsbed  that  the  malady  was  a  serioos 
one^  much  more  serious  than  la  Imj^ied  by 
tbe  term  a  "cold."  and  that  tbe  insured 
knew  that  the  pbysidana  yfiu>  were  treating 
him  80  amsidered  it.  These  facts  were  very 
material  as  bearing  npon  tbe  risk  that  the 
<*ompany  was  assuming  In  writing .  hla  in- 
surance, and  it  Is  hardly  conccdvaUe  that  if 
tbe  company  had  known  the  real  situation, 
it  would  have  accepted  tbe  risk  without  first 
satisfyhig  itself  that  the  ulcer  was  nothing 
more  than  a  m^  local  Infection  that  would 
quickly  pass  away. 

Construing  the  i>aragraph  of  the  policy 
above  mentioned,  In  tbe  light  of  these  facts, 
it  la  for  this  court  to  determine  whether  or 
not  BMfStx  misrepresentations  shall  be  deemed 
fraud  and  construed  as  warranties  affecting 
the  validity  of  the  policy.  This  court  had  a 
simitar  question  under  consideration  In  the 
case  of  Pelican  v.  Mutual  Life  Insurance 
Co.,  44  MonL  277,  119  Pac.  778,  in  which 
the  rule  applicable  to  this  case  was  laid 
down  aa  follows: 

"That  upon  the  payment  of  the  first  premium 
it  [the  policy]  became  a  contract  binding  upon 
the  defendant,  unless  the  latter  could  show 
that  it  was  induced  to  issue  it  by  actual  fraud 
practiced  upon  it  by  Pelican,  in  failing  to  an- 
swer fully  and  fairly  each  question  propoimded 
to  him,  according  to  bis  best  information  and 
belief.  *  •  *  This  being  so,  tbe  burden  was 
upon  defendant  to  show,  not  only  that  the  rep- 
resentations were  untrue,  but  were  made  witb 
the  intent  to  conceal  tbe  condition  of  Pelican'^ 
health,  and  that  defendant  would  not  have  is- 
sued the  policy  but  for  tbe  fraud  thus  practiced 
upon  it.  'Each  party  to  a  contract  of  insur- 
ance must  communicate  to  the  other,  in  good 
faith,  all  the  facts  within  his  knowledge  which 
are,  or  which  he  believes  to  be,  material  to  the 
contract,  and  which  the  other  baa  not  the 
means  of  ascertaining,  and  as  to  which  he 
makes  no  warrant.*  (Bev.  Codes,  |  6570.) 
Therefore,  If  the  insured  intentionally  conceals 
facts  which  are  material,  or  makes  false  rep- 
resentations with  reference  to  them,  intending 
to  mislead  the  insurer,  he  is  guilty  of  actual 
fraud,  which,  at  the  option  of  the  latter,  avoids 
the  policy.  Such  a  fraud,  however,  is  always 
a  question  of  fact  for  the  jury  (Rev.  Codes,  § 
4980),  and,  unless  tbe  condition  of  the  evidence 
is  such  that  only  one  inference  may  be  drawn 
from  it,  the  court  may  not  direct  a  verdict. 
The  inquiry  Is:  First,  as  to  the  truth  of  the 
representations;  second,  if  untrue,  whether 
they  were  intended  to  mislead;  third,  whether 
the  adverse  party  accepted  them  aa  true  and 
acted  upon  them;  and,  fourth,  was  he  preju- 
diced? (Power  Sc  Bro.  v.  Turner,  37  Mont.  621, 
97  Pac.  990.)  Tbe  concealment  of  tbe  material 
fact  is  equivalent  to  a  false  rapresMitation 
that  it'  doea  not  exist.** 

We  cannot  escape  tbe  conclusion  that  the 
Insured  made  false  statements  with  knowl- 
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edge  of  tlieir  falalty ;  that  the  defendant  ac- 
cepted his  representations  as  true,  acted  up- 
on them,  and  was  prejudiced.  The  conceal- 
ment on  his  part  of  the  facts  that  he  had 
been  treated  from  May  until  October  of  1916, 
a  part  of  the  time  at  least,  for  an  ulcer 
which  he  knew  was  suspected  to  be  either 
tubercular  or  syphilitic  in  nature,  and  thab 
he  had  consulted  Drs.  Thoiiielson  and  Jones 
and  had  been  treated  by  Dr.  Thorkelson, 
constituted  misrepresentation  as  to  material 
facts  affecting  the  risk  and  was  fraudulent, 
thereby  justifying  the  Insurance  company  In 
avoiding  the  policy.  The  evidence  upon  this 
feature  of  Hie  case  being  imcontradicted  and 
it  being  possible  to  draw  only  one  Inference 
from  it,  there  is  presented  a  question  of 
law  for  the  court  and  not  a  question  of  fact 
for  the  Jury.  The  fraud  being  conclusively 
established,  the  evidence  was  Insufficient  to 
sustain  a  verdict  In  favor  of  plaintiff. 

ITor  this  reason  the  Judgment  and  order 
overruling  motion  for  new  trial  are  reversed, 
and  the  cause  Is  remanded  to  the  trial  court 
with  directions  to  enter  Judgm^t  in  faTcw 
of  defendant. 

Reversed. 

BRANTLT.  O.  J.,  and  COOPER,  HOIJiO- 
WAY,  and  GALEN,  JJ.,  concur. 


STUDEBAKER  BROS.  CO.  OF  UTAH  T. 

WlTCHER  et  al.    (No.  2400.) 

(Supreme  Court  of  Nevada.    Nov.  4,  1921.) 

Appeal  and  error  «=»832(i),  833(5>— Rehaar- 
Isg  for  purpose  of  nodlfylsD  laognant  dentad. 

Tlie  granting  of  a  rehearing  Is  not  essential 
to  procure  a  modification  of  a  judgment,  and 
petitioQ  therefor  will  be  denied,  with  leave  to 
apply  for  such  modification,  if  necessary  to  pro- 
tect appellants. 

Appeal  from  District  Court,  White  Pine 
County ;  0.  J.  McFadden,  Judge. 

On  petition  tor  reliearing.  Petition  denied 
with  leare  to  apply  for  modlflcatton  ci  order. 
For  former  opinion,  see  109  Pac.  477. 
A.  Jnrlch,  of  Ely,  for  appellants. 
Chandler  &  Quayle,  of  Ely,  for  respondeat 

C0I;EMAN,  J.  A  petition  for  r^earlng 
has  been  filed,  upon  the  ground  that  since 
we  expressed  an  adherence  In  oar  former 
opinion  to  the  views  stated  in  Studebaker 
Brothers  Oo.  of  Utah  v.  Witcher  et  al.  (No. 
2399)  195  Pac.  334,  we  should  have  ordered 
a  modification  of  the  Judgment,  as  In  that 
case.  If  su<^  an  order  be  necessary  to  pro- 
tect the  appellants,  the  granting  of  a  re- 
hearing Is  not  essential  to  that  end.  Hence 
the  petition  IS  denied,  with  leave  to  a^ly 


within  10  days  from  service  of  a  ocypy  here- 
of for  a  modlflcati<ni  ot  Oie  order. 
It  is  so  ordered. 

SANDERS,  O.  J.,  and  DDCEEB^  J.,  caa- 
cnr. 


.  STATE  V.  CERFOGLIO.    (No.  2S0I.) 

(Supreme  Ooort  of  Nevada.   Nov.  4,  1921.) 

r.  Criminal  law  «=9l  144(14)  —  in  absence  of 
bill  of  exceptions  oentalnlag  evldeooe,  Isstrne- 
tfoRs  presumed  applloalHe. 

In  view  of  St.  1&19,  c.  2.32,  {  73,  requiring 
the  incorporation  of  the  evidence  in  a  crimi- 
nal case  in  a  duly  settled  bill  of  exceptions,  in- 
structions complained  of  will  not  be  consider- 
ed In  the  absence  of  sneb  bill,  though  tbem- 
•dves  a  part  of  die  record;  it  being  presumed 
they  were  applicable  to  the  proof. 

2.  Criminal  law  <S=»I090(I4)  —  JudgmeRt  not 
reversed  for  misdirection  of  jnry  In  absence 
of  bill  of  exoeptlons. 
Since  no  judgment  will  be  reversed  for  mis- 
direcdon  of  the  Jury  unless  it  appears, 'after  an 
examination  of  the  entire  case,  that  the  error 
resulted  in  a  miscarriage  of  Justice,  a  Judg- 
ment will  not  be  reversed  on  such  ground,  in 
the  absence  of  a  bill  of  exceptions  containing 
the  evidence;  an  examination  of  the  entire  ease 
being  impossible. 

Appeal  from  District  Court,  Washoe  Coun- 
ty; Thranas  F.  Moran,  Jndge. 

A^  Oerfogllo  was  convicted  of  perjnrjr,  and 
he  appeals.  Affirmed. 

rrame,  Morgan  ft  Raffetto,  of  Reno,  for 

appellant 

L.  B.  Fowler,  Atty.  Oenn  Robert  Rldiards, 
Deputy  Atty.  Oen.,  and  L.  D.  Sonunerfleld. 
Dlst  Atty.,  of  RenOk  for  Qie  State. 

COLEMAN,  J.  Appelant  was  ctmvicted 
Upon  a  charge  of  perjury.  Six  grounds  for 
reversal  are  urged— one  that  the  court  erred 
in  giving  certain  in8tructi<ms,  and  the  others 
based  Upon  alleged  erroneous  rulings  on  ob- 
jections to  the  admission  d  twdered  evi- 
dence. 

[1,  21  Section  73.  c.  232,  Stats.  1919.  pp. 
431,  432,  provides  what  shall  constitute  the 
record  on  appeal  in  a  criminal  case.  PQr> 
suant  thereto,  the  only  way  by  wliich  the 
evidence  In  the  case  can  becMne  a  part 
of  the  record  Is  to  have  it  incorporated 
In  a  duly  settied  Mil  of  excepttons.  There 
Is  no  bill  of  exceptions;  hoice  there  is 
nothing  before  the  court  for  its  ctmaider- 
atlon.  Trae  it  is  that  the  Instructions  com- 
plained of  are  a  pert  of  the  record  pn^ 
er.  but  BO  far  as  appears  th^  may  have  been 
givrai  at  the  request  of  appellant  In  view 
of  the  fact  that  there  is  no  Mil  of  exc^lons 
before  ns,  we  must  presume  tiiat  tlie  Inatnie- 
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tions  were  apidlcabte  to  the  proof.  State 
V.  E^th,  9  Nev.  10.  Fnrthermore,  as  stat- 
ed In  SUte  V.  WUlberg,  45  Nev.  — ,  200  Pac. 
475,  no  Judgment  wiU  be  reversed  for  a  mis- 
direction of  the  iury  unless  It  appears,  after 
an  examination  of  the  entire  case,  tiiat  the 
error  complained  of  resulted  In  a  miscar- 
riage of  Justice.  In  the  absence  <kC  a  bill 
of  exceptlwis,  there  can  be  no  examination 
at  the  entire  caae. 
The  Judgmoit  la  afflnned. 

SANDEBH,  a     and  DlTOKffiB,  J,  concor. 


MoCULLY  V.  McARTHUR.    <L.  A.  6222.) 

(Supreme  Court  of  California.   Oct.  7.  1921.) 

1.  Deeds  «s»56(2)--D«lfvwry  riepends  on  In- 
taitloa  to  MROoadHleHlly  transfer  title. 

No  set  form  of  delivery  Is  necessary,  and 
whether  a  dellTery  has  been  effected  depends 
npon  the  Intention  of  the  parties  to  uneondi- 
tionally  transfer  the  title  to  the  property. 

2.  Appeal  and  error  «=s>994(3),  99S— Welsbt 
ef  ovideaoe  and  eredlbillty  of  witaessas  for 
trial  oeert. 

It  la  the  exdnalTe  fanctitm  of  tbe  trial 
court  to  weigh  the  evidence  and  determine  tlie 
credibility  of  the  witnesses. 

3.  Deeds  ^208(1)— Evidenoa  held  sufficient 
to  sustain  flndlng  of  delivery  of  deeds. 

Bvidence  held  euflicient  to  sustain  a  finding 
of  delivery  of  deeds. 

4.  Canoellation  of  Instrumenta  «=»53— Finding 
that  naither  graiitor  nor  her  estate  was  own- 
er of  oertaln  property  at  all  timea  held  cor- 
rect. 

Where  there  was  b  finding  that  grantor 
executed  deeds  and  made  a  delivery  of  them, 
a  further  finding  that  neither  she  nor  her  es- 
tate was  the  owner  of  the  property  is  correct, 
since  delivery  passed  tme  from  the  grantor, 

5.  Cancellation  of  Instruments  ®=353— Finding 
that  for  sufficient  consideration  grantor  of 
her  own  free  will  executed  and  delivered 
deeds  supports  flndlng  that  It  Is  not  true 
that  deeds  were  without  consideration. 

A  finding  that  for  sufficient  consideration 
the  grantor  of  her  own  free  will  executed  and 
delivered  de«l8  upholds  a  finding  to  the  ef- 
fect Uiat  it  is  not  true  that  the  deeds  were 
without  consideration,  since  the  execution  of 
the  deeds  voluntarily  with  knowledge  of  their 
contents,  and  with  intent  to  convey,  nxak^n 
consideration  unnecessary  to  support  the  deeds, 
as  valid  conveyances  of  land,  by  Civ.  Code,  j 
1O40. 

6.  Appeal  and  error  ^1071(9)— Immaterial 
Hading  that  deeds  were  not  made  In  contem- 
plation of  deatt  held  not  prejudicial. . 

Where  tbe  trial  court  made  a  finding  that 
deeds  were  delivered  during  the  lifetime  of  the 
grantor,  and  that  title  was  in  tbe  grantee. 


whether  delivery  was  In  contemplation  of 
death  is  immaterial,  and  a  finding  that  the 
deeds  were  not  made  in  contemplation  of  death 

was  not  prejudicial. 

7.  Deeds  «=9208(l)— Evldenoa  held  sufficient 
to  support  findings  that  delivery  of  deed  had 
been  siffected. 

Evidence  of  an  unconditional  delivery  of 
deeds  Md  sufficient  to  support  findinge  that 
at  the  time  of  delivery  grantor  did  not  wish 
them  returned,  and  that  they  were  not  re- 
turned to  grantor. 

S.  Evidenoe  <^3I4(2)— Tsstlmony  of  greater 
as  to  what  physlclaa  told  her  about  hsr 
health  was  properly  exelnded. 

Testimony  of  a  grantor  as  to  what  a  phy- 
sician told  her  concerning  the  state  of  her 
health  was  hearsay  and  properly  excluded. 

ft.  Canoetlatlea  of  Instruments  «=943^Testl- 
noay  as  to  whether  greater  feared  grantee 
where  there  was  ne  olaln  ef  eoendon,  was 

properly  excluded. 

In  an  action  to  cancel  deeds,  testimony  aa 
to  whether  grantor  feared  tbe  grantee  where 
there  was  no  dalm  of  coercion,  waa  properly 

excluded. 

10.  Wltnseaee  ^246— CUieatlens  which  htd 
already  been  asked  and  anawarad  were  prop- 
erly exclude. 

Testimony  concerning  destruction  of  deeds 
was  properly  rejected,  where  tbe  same  ques- 
tions had  already  been  asaed  and  answered.  - 

11.  Judgment  <^25I  (2)— Relief  to  defendant 
not  limited  to  that  dalmed  by  oron-oem- 
plalnt  If  within  Issnee  raised  by  oonplalot. 

In  an  action  to  cancel  deeds,  where  defend- 
ant set  up  cross-complaint,  alleging  that  he 

was  owner  of  a  half  interest  in  the  property, 
he  is  not  limited  in  relief  to  his  affirmative 
defense  claiming  a  half  interest  in  the  proper- 
ty, and  a  judgment  that  he  was  owner  of  all 
the  property  was  within  the  issues  mode  by 
the  complaint  asking  a  cancellation  of  tbe 
deeds. 

12.  Appeal  and  error  ^189(3)— Objeetien  to 
dismissal  of  cross-complaint  and  separate 
defense  must  be  made  below. 

Where  at  the  end  of  the  case  defendant  on 
motion  dismissed  his  cross-complaiut  and  sepa- 
rate defense,  it  cannot  be  attacked  for  first 
time  on  appeaL 

13.  Judgment  <t=:»25l  (3)— Withdrawal  of  orosa- 
oomplaJnt  and  separate  defense  carried  with 
it  Its  corresponding  prayer  for  relief. 

In  suit  to  cancel  deeds,  where  defendant 
set  up  cross-complaint  and  separate  defense, 
alleging  a  half  interest  in  the  property,  the 
withdrawal  of  the  cross-complaint  and  sepa- 
rate defense  carried  with  it  tbe  correspond- 
ing prayer  for  relief,  and  left  only  the  general 
prayer  of  the  anaweri  for  such  other  and  fur- 
ther rslief  as  to  the  court  may  seem  meet  and 
proper. 

In  Bank. 

Appeal  from  Superior  Court,  L(»  Angel ea 
County;  Fred  H.  Taft,  Judge. 
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Snlt  by  Eart  J.  McCallr,  executor  of  the 
estate  of  Lnln  M.  McArtbur,  deceased, 
against  Clifford  W.  McAithor,  also  known 
aa  Clifford  B.  Wbltmore.  Fnnn  Jadgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

Earl  J.  McGuUy  and  Robt  T.  Unn^, 
both  of  Lo8  Angles,  for  appellant 

John  B.  Haas  and  Gilbert  r.  Wyrdl,  both 
at  Lob  Angdes,  for  respcmdent 

LAWLOR,  J,  This  Is  an  appeal  by  the 
piafntiff  froni  a  judgment  in  favor  of  the 
defendant,  In  an  action  for  the  cancellation 
of  foor  deeds  to  real  property  located  In  sev- 
eral counties  of  the  state.  In  which  Lulu  M. 
McArthur,  the  original  plaintiff  herein,  was 
the  grantor,  and  the  defendant  the  grantee, 
and  to  quiet  the  title  to  the  prt^erty.  Lnln 
M.  McArthoT  died  prior  to  the  trial  of  the 
action,  and  EJarl  J.  McCuUy,  executor  of  her 
estate,  was  substituted  as  plaintiff. 

The  facts  about  which  there  Is  no  dispute 
are  these:  Mrs.  McArthur  and  respondent 
had  resided  together  in  the  relation  of 
mother  and  son  for  20  years  preceding  the 
execution  of  the  deeds  In  question,  mo 
Unship  existed  between  them,  and  Mrs. 
McArthur  had  not  adopted  respondent  She 
was  60  years  of  age  and  very  ill  at  the  time 
of  the  transaction.  At  that  time  she  was 
living  Ml  a  ranch  at  Rivera.  Her  deposition 
was  taken  priw  to  the  trlaL  She  testitled 
therein  tiiat  she  was  told  by  the  nurse.  Rose 
Morrison,  that  she  might  die  before  morn- 
ing. The  matter  of  transferring  the  property 
bad  t>een  under  consideration  for  some  time 
previous  to  the  day  on  which  the  deeds  were 
executed,  November  3,  1917.  On  that  date 
respondent  brought  a  notary,  Estelle  Le  Sage, 
and  his  attorney,  Mrs.  Mabel  WUlebrandt 
from  Los  Angeles  to  the  ranch.  Mrs.  WiUe- 
brandt  presented  the  deeds  to  Mrs.  McAr- 
thur, who  signed  them  while  propped  up  In 
bed.  The  execution  was  witnessed  by  the 
notary  and  two  other  women,  Mrs.  McAr- 
thur declaring  she  did  not  desire  to  have 
the  deeds  recorded.  It  was  discovered  that 
Miss  Le  Sage  had  not  brought  her  notarial 
seal  along.  The  deeds  were  taken  to  Los 
Angeles  the  same  day  by  respondent  Mrs. 
WUlebrandt,  and  Miss  Le  Sage,  where  the 
seal  was  affixed,  and  the  deeds  given  to  re- 
spondent who  retained  them  and  caused 
them  to  be  recorded  In  April  of  the  follow- 
ing year.  Betwe«i  November  3,  1917,  and 
April,  1918,  Mrs.  McArthur  destroyed  what 
she  believed  at  the  time  were  the  orlghiai 
deeds,  but  which  proved  to  be  copies.  This 
action  was  brought  on  May  2,  1913.  The 
facts  which  are  Involved  In  dispute  will 
sufficiently  appear  In  the  summary  of  the 
evidence. 

The  complaint  alleged  the  material  facts, 
and  prayed  for  a  cancellation  of  the  deeds, 
and  that  they  t>e  declared  null  and  void,  be  re- 
leased at  public  record,  and  that  appellant 


be  declared  0ie  owner  ot  the  property.  Re- 
spondent in  his  answer  denied  the  allega- 
tions of  the  complaint  As  a  special  def«ise 
and  by  way  of  cross-complaint  he  alleged 
that  he  was  the  owner  of  an  undivided  one- 
half  iDterest  In  the  property  described  in  the 
complaint  and  prayed  that  he  be  adjudged 
the  owner  of  such  Int^st  In  a  separate 
defense  he  alleged  that  he  "since  the  3d 
day  of  Nov^ber,  1917,  held  and  doee  now 
hold  the  said  undivided  one-half  Intrant  of 
the  said  Lulu  M.  McArthur  In  trust  for  said 
plaintiff."  The  allegation  of  the  cross-com- 
plaint Is  that  appellant  was  the  owner  of 
some  Interest  adverse  to  respondent  and 
respond»it  prayed  that  app^ant  be  required 
to  set  forth  the  nature  of  her  several  claims, 
and  that  the  title  to  <me-half  <tf  the  premis- 
es be  declared  to  be  in  respondait  At  the 
condusion  of  the  trial  the  court  granted 
respondent's  motion  to  dismiss  the  cross- 
complaint  and  separate  defense  without  prej- 
udice, and  gave  judgment  for  the  leqKmd- 
ent  quieting  his  title  to  all  the  property. 
The  court  found: 

"That  on  the  Sd  day  of  November,  1917,  for 
a  sufficient  consideration,  the  said  Lulu  M. 
McArthur,  *  *  *  of  her  own  free  will, 
made,  executed,  and  delivered  to  the  defend- 
ant *  •  •  four  grant  deeds,  deeding  in  fee 
Bimpte  the  above-described  property  to  the 
■aid  defendant  *  *  *  and  that  the  title 
and  fee  In  and  to  s^d  property  now  stands  in 
the  name  of  Clifford  W.  McArthur;  that  all 
denials  tistd  allegations  la  defendant^!  answer 
are  true." 

1.  Appellant  contends  that — 

"The  evidence  In  this  c&tte  Is  clear  and  un- 
contradicted that  there  was  no  valid  delivery 
of  the  deeds";  that  "the  judgment  given  was 
in  excess  of  that  demanded  In  die  auswer,  and 
this  ia  itself  requires  a  reversal";  that  the 
"court  in  our  opinion,  committed  several  er- 
rors in  its  rulings  on  the  admission  of  testi- 
mony"; and  that  otiier  findiags  beside  those 
on  the  subject  of  ddlvery  of  the  deeds  are  not 
supported  by  the  evidence. 

In  answer  to  this  contention  respondent 
correctly  states  the  rule  and  cites  authorities 
to  the  effect  that  where  the  evidence  Is  suffl- 
dent  as  matter  of  law,  and  presets  a  sub- 
stantial confiict  the  findings  will  not  be  dis- 
turbed on  appeal.  He  also  claims  that  from 
the  testimony  of  appellant's  own  witnesses 
it  might  be  properly  contended  that  there 
Is  a  sufficient  conflict  to  Justify  an  affirm- 
ance of  the  judgment 

As  appellant  asserts,  "The  defendant  makes 
no  claim  that  there  was  a  d^very  of  the 
deeds  at  any  other  or  subsequent  time"  than 
November  3, 1917,  the  day  of  their  execution, 
and  at  the  trial  respondent's  attorney  ex- 
pressly stated  that  no  claim  was  made  of  a 
subsequent  delivery.  It  therefore  must  be 
shown  that  a  delivery  waa  made  on  NoY&a* 
ber  8,  1017« 
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[1]  The  questloa  of  delivery  la  essentially 
one  of  fact,  and  depends  upon  the  Intention 
of  the  parties  to  unconditionally  transfer  the 
title  to  the  property.  No  set  fmrm  of  deliv- 
ery is  necessary,  and  whether  a  delivery  has 
been  efTected  In  a  particular  case  must  be 
determined  by  the  facts  and  the  circumstanc- 
es, including  the  conduct  of  the  parties.  In 
TlfTany  on  Real  Proper^,  Tolnme  2,  |  461, 
p.  1738,  It  Is  said : 

"While,  as  before  itated,  the  necessity  of 
delivery  In  connectioD  with  the  instruments 
last  Jtamed  [deeds  and  contracts  under  seal], 
and  others  of  an  analogous  character,  is  still 
fully  recognized,  the  crude  conception  of  a 
manual  transfer  of  the  instrument  ss  the  only 
means  of  making  It  legally  effectiTe,  vhich 
gave  birth  to  the  expressioD  'delivery*  as  used 
in  this  connection,  has  been  superseded  by 
the  more  enlightened  view  that  whether  the 
Snstrument  has  been  delivered  is  a  queetion  of 
intention  merely,  there  being  a  sufBdent  delivery 
if  an  intention  appears  that  it  shsil  be  legally 
operative,  however  this  intention  may  be  in- 
dicated. *  •  *  Such  a  -  transfer  to  a  third 
person,  if  not  made  with  the  Intention  that 
the  instrument  shall  be  legally  operative,  does 
not  constitute  a  delivery;  nor  does  a  transfer 
to  the  grantee  himself,  If  the  transfer  is  not 
with  such  intention,  but  is  for  another  pur- 
pose, as,  for  instance,  to  enable  him  to  ex- 
amine the  instrament." 

In  Follmer  r.  Rohrer,  1S8  CaL  765.  112 
Fiac.  544,  It  is  dedared: 

**  'A  valid  delivery  is  accomplished  when  the 
conduct  and  acts  of  a  grantor  manifest  a  pres- 
ent intent  to  dispose  of  the  title  conveyed  by 
the  deed.  No  particular  form  of  delivery  ia 
necessary;  but  any  act  or  thing  which  mnni- 
fests  snch  an  intent  is  suffident  to  establish 
it.  Zt  is  always  a  question  of  fact,  and  must 
be  determined  hj  the  drcumsbinees  snrround- 
Ing  each  transaction.*  Kenniff  t.  Caulfield, 
140  Cal.  84,  40  [citing  other  eases].  Manual 
tradition  of  the  instrument  Is  not  enough; 
the  transfer  of  possession  must  be  with  the 
intent  of  presently  passing  title,  and  must  not 
be  hampered  by  the  reservation  of  any  right 
of  revocation  or  recall."  "It  is  settled  that 
delivery  is  not  complete  until  the  grantor  has 
TOluntarDy  surrendered  all  control  over  it." 
I>rinkwater  v.  Hollar,  6  CaL  App.  117,  91 
Pae.  664. 

'TChe  delivery  ia  sufficient  and  complete  if 
from  any  or  all  of  the  ctrcmnstances  the  gran- 
tor has  msde  known  his  intention  irrevocably 
to  part  with  his  dominion  and  control  over 
the  instrument,  to  the  end  that  it  may  pres- 
ently vest  title  in  another."  Moors  v.  Trott, 
182  Cal  268,  122  Pac.  462. 

See,  also.  WilUams  v.  Kldd.  170  Cal.  631, 
151  Pac.  1.  Ann.  Caa  iei6B.  703;  Stone  v. 
Dally.  181  Cal.  571,  1S5  Pac.  665. 

[2,  3]  Considerable  evidence  was  admitted 
on  the  issue  of  delivery.  Respondent  on 
cross-examination  testified  that — 

"When  the  matter  of  making  these  deeds 
came  up.  I  discussed  that  with  her  several 
weeks  before." 


McARTHUB  826 
P.) 

Nellie  Allen  Bell,  t  wltnea  for  appel- 
lant, testified  that— 

She  "heard  defendant  say  to  Mrs.  McAr- 

thur  before  the  papers  were  signed.  "Well, 
mother,  we  are  ready  to  sign  those  papers.' 

and  Mrs.  McArtbur  said,  'AU  right;  I  suppose 
it  la  the  thing  to  do.'  ** 


Beapondent  testified: 

The  signing  took  idace  in  Mrs.  UcArthnr'a 
room;  ahc  was  In  bed  at  the  time;  I  think 
Mrs.  Wlllebrandt  handed  those  deeds  to  Mrs. 
McArthar;  and  in  detail  Mrs.  Willebrandt  ex- 
plained these  deeds  to  her,  when  she  handed 
them  to  her;  those  deeds  were  prepsred  under 
the  request  of  Mrs.  Lulu  M.  McArtbur;  the 
request  was  made  to  me.  and  the  deeds  were 
prepared  by  me  and  under  my  immediate  di- 
rection; these  deeds  were  banded  to  her  one 
at  a  time,  when  they  were  signed;  when  she 
took  the  deeds  she  ssked  a  nmnber  of  ques- 
tions alMnt  the.  deeds,  and  Mrs.  Willebrandt 
explained  eadi  deed  to  her  In  detaO." 

He  also  testified  that— 

"She  signed  each  deed  separately,  and  hand- 
ed it  to  me,"  that  Mrs.  McArtbur  said,  "*I 
would  like  to  have  her  [Mrs.  McArthur's  sis- 
ter] sign  as  a  witness,'  so  that  there  was  no 
chance  thereafter  to  make  any  trouble  over 
the  deeds."  , 

Estelle  Le  Sage  testified : 

"Mrs.  McArtbur  spoke  -to  Mrs.  Willebrandt 
about  the  deeds,  and  I  said  that  I  had  to  take 
them  up  and  put  the  seal  on  them;  she  seemed 
to  be  very  disappointed,  and  she  said,  'Well, 
I  wanted  everytUng  done  up  this  afternoon;' 
■he  said.  'I  wanted  It  aU  done  right  now;' 
*  *  *  yes,  she  said  she  wanted— very  anx- 
ious to  see  them,  to  see  that  everything  was 
finished  up  on  them;  she  was  disappointed  be- 
cause I  didn't  bring  my  seal;  •  •  •  she  ssid 
she  wanted  him  to  have  all  the  property,  but 
there  was  one  that  she  wanted  to  hold  for  a 
while." 

Respondent  further  testified: 

"I  put  the  deeds  that  night  in  my  desk.  In 
my  room.  Mrs.  McArtbur  bad  access  to  my 
desk.  They  remaioed  in  the  desk  from  No- 
vember 3  until  I  brought  them  in  and  put  them 
in  the  safety  deposit  box.  I  think  it  was  sev- 
eral weeks  afterwards;  I  don't  remember  just 
exacUy  the  date.  I  had  the  box  in  the  HeU- 
man  Bank.  Why,  Mrs.  McArtbur  never  de- 
manded of  me  eitiier  the  original  deeds,  dur- 
ing the  time  the  deeds  were  on  the  ranch  there; 
she  never  asked  me  for  the  deeds  uotil  a 
very  considerable  time,  months  sfterwards,  and 
I  don't  remember  of  her  ever  making  a  de- 
mand for  the  deeds;  X  can't— I  would  not  say 
positively  that  she  didn't — but  I  can't  recol- 
lect of  her  having  asked  me  for  the  deeds  un- 
til the  friction  started  months  and  months  aft- 
erwards," and  that  she  "tried  to  get  me  to 
record  them  at  the  time  they  were  first  made 
out";  that  "when  she  handed  the  deeds  to  me, 
she  said  she  wanted  the  property  to  stsnd  in 
my  title;  she  said  she  wanted  It  to  go  to  me. 
She  aaid  that  I  bad  been  instrumental  in  mak- 
bv  aU  Uie  property.    It  was  understood  be- 
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tween  uh  that  whichever  one  ehonld  pais  out 
first,  the  other  should  get  the  property." 

We  quote  farther: 

"The  Oonrt:  What  occnrred  at  the  bank  the 
day  you  and  Hrs.  McArthur  went  there  to  (et 
the  deeds?  A.  day  Mrs.  UeArthnr  and  I 
went? 

"The  Gonrt:  Yes.  A.  I  never  went  to  -the 
bank  with  her  to  set  the  deeds. 

'The  Court:  When  and  where  did  you  de- 
liver her  the  oopies?  A.  I  didn't  deliver  them; 
they  were  in  the  bank;  I  didn't  know  they 
were  taken  for— or  a  long  time  afterwards, 
I  don't  remember  just  how  long." 

Mrs.  WlUebrandt  testified: 

"Miss  Le  Sage  placed  the  seal  on  tb%  deeds, 
and  handed  them  to  Mr.  McArthur,  saymg, 
'Well,  they  are  finished,  that  is  your  mother's 
wish.'  *  *  *  I  don't  think  I  mentioned  about 
mailing  the  deeds  to  her.  I  don't  think  I  stat- 
ed that  night  that  I  would  return  the  deeds 
to  her  to-morrow,  after  the  notarial  seal  was 
put  on.  I  didu't  understaod  that  she  wanted 
.them  returned  to  her.  I  understood  that  she 
wanted  it  finished;  didn't  want  them  in  the 
hands  of  the  notary." 

It  la  appellant's  cootentlon  that  the  evi- 
dence dearly  shows  there  was  no  delivery  of 
the  deeds.  The  tefitimony  of  his  witnesses  ts 
set  forth,  and  asserted  Inconsistencies  in  the 
te8tim<Hiy  of  respondent  are  pointed  out 
Appellant  also  contends  that  the  testimony 
of  respondent  is  not  to  be  credited;  that 
respondent  was  anxious  to  secure  the  prop- 
erty ;  that  he  had  "had  some  words"  with  de- 
ceased at  the  time  she  asked  him  for  the 
deeds ;  and  that  these  facts  make  his  testi- 
mony untrustworthy.  He  lays  stress  on  the 
testimony  of  Mrs.  McArthur,  "I  told  her 
[Mrs.  Willebrandt}  I  wanted  the  deeds  re- 
turned to  me  by  mail,  and  to  remember  that 
if  I  did  not  die  that  night  I  did  not  wish 
them  delivered,"  and  that  Mrs.  Willebrandt 
told  ber  that  she  would  return  the  deeds ;  on 
that  of  Mrs.  NelUe  Allen  Bell,  Mrs.  Lottie  Fos- 
ter, and  Estelle  Le  Sage,  who  testified  that 
Mrs.  McArthur  requested  Mrs.  Willebrandt 
to  return  the  deeds;  on  Mrs.  Foster's  fur- 
ther testimony  that,  "She  [Mrs.  McArthur] 
said  there  should  not  be  a  delivery  of  the 
deeds ;  I  don't  think  she  said  anything  fur- 
ther about  that  delivery;  she  said  to  the 
lady  lawyer  that  they  were  not  to  be  deliv- 
ered," that  Mrs.  McArthur  "wanted  them 
back  by  mail  and  oftered  to  pay  the  postage," 
and  that  "she  said,  'The  deeds  are  not  to  be 
delivered  now.' "  Appellant  refers  to  the 
testimony  of  Estelle  Le  Sage  that  Mrs.  Mc- 
Arthur said,  "I  don't  want  them  recorded." 
He  claims  the  testimony  of  respondent  cor- 
roborates that  of  appellant's  witneflses  in 
many  respects,  that  respondent  testified  Mrs. 
McArthur  said  she  wanted  the  deeds  back, 
and  that  she  made  the  request  of  Mrs.  Wille- 
brandt  that  they  be  mailed  to  the  ranch. 


Appellant  points  to  the  happenings  subse- 
quent to  the  signing  of  the  deeds  and  says : 

"It  appears  from  the  testimony  of  other  wit- 
nesses which  need  not  be  reviewed  in  detail 
that  after  the  defendant  had  confessed  to  Mrs. 
McArthur  that  he  had  the  deeds,  she  obtained 
from. him  what  he  led  her  to  believe  were  the 
deeds  that  she  signed;  that  in  the  presence  of 
her  friend,  Alta  I.  Hitchcodk,  and  Bliss  Prince, 
in  charge  of  the  safety  deposit  vaolt,  she  de- 
stroyed the  deeds;  that  these  deeds  were  in 
fact  merely  copies;  that  McArthur  had  kept 
the  original  deeds,  and  afterwards  recorded 
them.  From  the  foregoing  review  it  appears 
that  the  testimony  that  Mrs.  McArthnr  did  not 
intend  to  deliver  the  deeds,  or  have  them  de- 
livered to  the  grantee,  the  defendant,  by  any 
other  person,  is  absolutely  nneontradieted." 

Because  of  the  state  of  the  evidence  <m  the 
question  whether  Mrs.  McArthur  Intended 
to  and  did  deliver  the  deeds,  and  the  appar- 
ent force  of  appellant's  contention  that  the 
evidence  fails  to  establish  a  delivery,  we 
have  deemed  It  proper  to  set  It  out  at  some 
length.  It  Is  strongly  urged  by  appellant 
that.  Inasmuch  as  the  evidence  shows  that 
Mrs.  McArthur  did  not  want  the  deeds  re- 
corded, but  did  want  them  returned  to  her 
after  the  notarial  seal  was  affixed,  and  that 
she  attempted  to  obtain  the  deeds  from  re- 
spondent, but  that  he  deceived  her  by  re- 
taining the  originals  and  giving  her  copies — 
thereby  evidencing  his  recognition  of  her 
right  to  the  deeds — it  is  clear  she  did  not 
intend  to  deliver  them,  and  that  therefore 
the  findings  cannot  be  sustained. 

It  is  the  exclusive  fuuctlon  of  the  trial 
court  to  weigh  the  evidence  and  determine 
the  credibility  of  the  witnesses.  Keeping 
this  rule  in  view,  it  must  be  held  under  the 
evidence  that  we  are  bound  by  the  findings 
of  delivery.  There  is  evidence  that  Mrs. 
McArthur  handed  the  deeds  to  respondent, 
and  said  she  wanted  the  property  to  stand 
"In  his  title" ;  that  she  asked  her  sister  to 
witness  the  conveyance  that  there  might  be 
no  trouble  over  them,  that  she  said  she  want- 
ed the  transfer  completed  at  that  time,  and 
that  later  she  requested  respondent  to  have 
the  deeds  recorded.  The  evidence  of  the 
relationship  and  friendly  feeling  existing 
between  Mrs.  McArthur  and  respondMit  at 
the  time  of  the  making  out  and  signing  of 
the  deeds,  and  that  it  was  understood  be- 
tween them  that  one  or  the  other  should 
eventually  get  the  property,  may  have  beeu 
regarded  as  significant  by  the  court  la  find- 
ing for  respondent.  The  evidence  that  Mrs. 
McArthnr  did  not  wish  the  deeds  recorded 
at  the  time  they  were  delivered  is  not,  of 
itself,  necessarily  Inconsistent  with  a  deliv- 
ery. The  court  may  have  ccmduded  trom 
the  evidence  that  the  reason  Mrs.  McArthur 
did  not  desire  the  deeds  recorded  was  be- 
cause she  did  not  wish  re^KNident  to  trade 
one  of  the  pieces  of  property  at  that  time. 
Nor  la  the  evidence  that  she  later  atteoipted 


Digitized  by 


BbOUXiLT  T.  MoABTHUB 
(«•!  P.) 


827 


to  recover  Uie  deeds  neeeeaaril;  conclnslTe 
of  nondellTery,  for  the  court  may  have  decid- 
ed that  she  cihanged  her  mind  concerning  the 
transfer  when  the  "friction"  developed  be- 
tween tbem.  As  the  evidence  relied  upon 
by  appellant  Is  In  greater  or  less  degree  In- 
Tolred  In  conflict,  and  the  testimony  of  re- 
spondent alone,  if  accepted,  Is  sufficient  to 
sustain  a  finding  of  delivery,  It  cannot  be 
held  that  the  trial  court  could  not  have 
found  from  the  evidence  that  Mrs.  McArthur 
Intended  to  and  did  deliver  the  deeds. 

[4]  2.  Appellant  contends  that  certain  find- 
ings oUier  than  those  of  delivery  are  not  sup- 
ported by  the  evidence.  Finding  2,  which 
Is  to  the  effect  that  neither  Mrs.  McArthur 
nor  her  estate  was  the  owner  of  the  property 
at  all  times,  is  one  of  these.  Manifestly, 
this  finding  is  correct,  for  upon  the  theory 
that  there  was  a  delivery  on  November  3* 
1917,  neither  she  nor  her  estate  could  bave 
been  the  owner  after  that  date. 

[5-7]  The  other  findings  complained  of  are 
to  the  effect  that  It  is  not  true  the  deeds 
were  without  consideration;  that  It  Is  not 
true  they  were  made  in  contemplation  of 
death;  that  it  Is  not  true  that  Mrs.  McAr- 
thur Instructed  Mrs.  Wlllebrandt  to  return 
the  deeds  If  she  did  not  die ;  that  It  is  true 
respondent  had  the  deeds  on  November  8; 
that  It  Is  true  they  were  returned  to  him  by 
Mrs.  WiUebrondt,  but  not  for  the  purpose  of 
returning  them  to  Mrs.  McArthur;  that  It 
is  not  true  respondent  on  November  8  said 
the  deeds  were  in  the  safe  deposit  box  In 
Los  Angeles ;  and  that  it  is  not  true  that  on 
Novranber  8,  or  at  any  other  time,  respondent 
went  with  Mrs.  McArthur  to  the  safe  de- 
posit box  and  there  delivered  the  deeds  to 
her,  and  that  she  then  placed  them  in  her 
private  safe  deposit  box.  These  findings  are 
on  the  issues  presented  by  the  pleadings.  Aa 
we  have  shown,  the  finding  on  delivery  Is 
to  the  effect  that  for  a  suffldrat  considerate 
tion  Mrs.  McArthur  of  her  own  free  will 
executed  and  delivered  the  deeds.  Lieman 
V.  Golly,  178  Cal.  544,  174  Pac.  33,  was  an 
action  to  set  aside  deeds  for  a  lack  of  con- 
slderatlon.  The  court  said : 

"In  Us  brief  the  appellant  claims  that  the 
finding  of  the  conridera^on  Is  insoffident.  The 
ninth  finding  states  that  each  of  said  deeds 
Vas  executed  for  a  good  cossideration  passing 
from  defendant  to  said  Annie  M.  OoIIy.'  No 
further  finding  was  necessary.  On  the  con- 
trary, since  tiie  flndingB  also  show  that  the 
deeds  were  executed  volnntarilr  and  with 
knowledge  of  their  contents  and  the  intent  to 
convey,  no  consideratioD  was  necessary  to  ■up- 
port  ^e  deeds  as  valid  conveyances  of  the 
land.    Civ.  Code,  sec.  1040." 

It  is  true  the  complaint  alleged  the  trans- 
fer was  made  in  contemplation  of  death, 
but  In  view  of  the  finding  that  the  deeds  were 
delivered  during  the  lifetime  of  Mrs.  McAr- 
thur and  that  Utle  was  fomid  to  be  In  re- 
QKmdent,  her  motive— w&etber  she  delivered 


the  deeds  in  contemplation  of  death — ^is  Im- 
material, and  the  finding  could  not  have  been 
prejudicial.  As  to  the  remaining  findings 
Mrs.  WUlebrandt  testified  she  gave  the 
deeds  to  respondent,  that  she  did  not  nndez^ 
stand  Mrs.  McArthur  wanted  them  returned 
to  her,  and  respondent  testified  he  told  Mrs. 
McArttiur,  a  short  while  after  the  deeds  were 
signed,  that  he  had  them  In  his  desk  at  the 
ranch.  The  finding  that  respondent  did  not 
retnm  the  deeds  to  Mrs.  McArthur  is  sup- 
ported by  the  evidence,  for  It  Is  not  disputed 
she  secured  only  the  copies.  The  finding  that 
Mrs.  McArthur,  on  or  about  November  27, 
learned  for  the  first  time  that  the  copies  of 
the  deeds  which  she  destroyed  were  not 
the  originals  Is  immaterial,  for  It  having 
been  found  there  was  a  delivery  on  Novem- 
ber 8,  whether  she  later  learned  that  copies 
and  not  originals  had  been  given  to  her,  be- 
comes unimportant 

[t-10]  3.  There  was  no  error  In  excluding 
the  testimony  concerning  Mrs.  McAithur's 
physical  condition.  Her  testimony  to  the 
effect  that  she  thought  she  was  critically  iU 
was  admitted,  and  the  statement  of  the  doc- 
tor to  her  concerning  her  condition,  since 
the  doctor  was  not  called  as  a  witness,  was 
hearsay.  Hie  testimony  of  Mrs.  Poster,  as 
to  whether  or  not  Mrs.  McArtbur  was  in 
fear  of  respondent,  was  properly  excluded, 
for  there  was  no  claim  that  the  deeds  were 
delivered  by  reason  of  respondent's  coercion. 
The  testimony  of  Mrs.  McCandless  concern- 
ing the  destruction  of  the  deeds  was  properly 
rejected  because  the  questions  had  already 
been  asked  and  answered. 

[11}  4.  Appellant's  contention  that  the 
judgment  must  be  reversed  for  the  reason 
that  it  exceeds  the  relief  prayed  for,  In  that 
ill  the  separate  defense  and  In  the  cross-com- 
plaint the  respondent  had  alleged  himself 
to  be  the  owner  of  a  <me-balf  Interest  In  the 
property  and  asked  to  be  adjudged  such 
own«r,  cannot  be  sustained.  In  Zellerbacb 
V.  AUenberg.  90  Oal.  57,  33  Pac.  786,  it  was 
contended  the  Judgment  was  not  authorized 
because  it  granted  the  defendant  affirmative 
reli^  when  no  audi  relief  was  prayed  tm. 
The  court  said: 

"There  was  no  error  In  the  action  of  the 
court  complained  of.  The  case  waa  one  in 
equity,  and  the  court  was  authorized  to  grant 
any  relief  consistent  with  the  case  made  and 
embraced  within  the  issues,  although  not  spe- 
cifically prayed  for." 

In  this  case  the  relief  granted  yma  clearly 
embraced  within  the  Issues,  for  the  complaint 
asked  a  cancellation  of  the  deeds,  and  the 
court  found  that  respondent  was  the  owner 
of  the  property.  Appellant  argues  further 
that  the  question  presented  here  "is  the  ef- 
fect in  an  answer  of  allegations  the  only 
effect  of  which,  when  the  pleading  Is  taken 
as  a  whole,  la  that  of  a  disclaimer  and  ad- 
mission agalnat  Interest  aa  to  a  part  of  the 
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anbject-matter  of  the  actton."  Id  Billings 
T.  Drew,  62  CbL  665,  it  was  declared : 

"They  had  the  right  to  set  up  negative  as 
well  as  afiQrmatiTe  defenses  to  the  action,  and 
the  affirmative  matter,  separately  pleaded,  did 
not  operate  aa  a  waiver  or  withdrawal  of  the 
denials  contained  In  oUieT  portiona  of  the  an- 
■wer." 

In  Nudd  T.  Thompson,  S4  Cal.  39,  a  case 
inrolving  a  motion  on  tlie  pleadings.  It  was 
said: 

"We  had  occasion  to  consider  that  qnestion 
in  Siter  t.  Jewett.  S3  Cal.  92,  and  we  held  that, 
Vbere  there  arc  aeveral  answers,  on  admis- 
sion made  in  one  ii  not  available  in  proof  of 
isaneB  raised  by  the  others.'  " 

In  Meyers  v.  Merilloii,  118  Cal.  852,  60 
Pac;  662,  the  court  declared: 

"As  In  separate  defenses  a  deniti  In  one  is 
not  waived  by  an  admission  of  the  same  matter 
in  another  (Billings  v.  Drew,  52  Cal.  665; 
Miles  V.  Woodward,  116  Cal.  308),  so  here  the 
denial  of  the  answer  is  not  waived  or  over- 
come by  an  averment  in  the  cross-complaint  of 
substantially  the  same  facts  aa  those  which 
the  answer  denies." 

It  foIloiK's  that  respondent  la  not  bo  and 
by  tbe  avenn^ts  in  the  ^>ecial  defense  and 
cross-complaint,  and  that  the  relief  need  not 
be  limited  to  that  prayed  for. 

[12]  In  Southern  Pacific  R.  R.  Co.  v.  Dn- 
four,  95  Cal.  615,  80  Pac.  783,  19  L.  R.  A. 
92,  it  was  stated: 

"At  the  close  of  defendant's  case  he  with- 
drew his  special  defense,  and  tills  action  of 
counsel  is  assigned  as  error.  Upon  an  exam- 
ination of  tbe  record,  we  find  no  objection 
or  exception  taken  to  the  withdrawal  of  this 
special  defense  from  the  answer,  and  hence  do 
not  perceive  how  it  can  be  a  proper  subject 
for  review.  If  plaintiff,  relying  on  the  allega- 
tions Of  the  defense  to  cure  a  defective  com- 
plaint, was  surprised  and  misled  by  such  actitm 
of  counsel,  upon  a  proper  showing  he  would 
have  been  entitled  to  a  continuance  in  order 
that  he  might  amend  Ms  complaint  or  procure 
additional  evidence,  but  there  is  notbing  to 
indicate  that  he  applied  fox  sudi  relief." 

The  question  presented  here  is  similar  to 
the  one  in  that  case,  with  the  additional  tect 
that  respondent  moved  also  to  dismiss  the 
crosa-complalnt.  No  objection  w«s  made  by 
counsel  for  appellant  to  the  grantlns  of 
these  motions,  so  the  question  may  not  be 
raised  for  the  first  time  on  appeal. 

[13]  It  follows  that  respondent's  withdraw- 
al of  these  pleadings,  which  admitted  title 
to  one-half  of  the  property  to  be  in  appel< 
lant.  carried  with  It  the  corresponding  pray- 
er for  relief,  and  left  cmly  the  general  pray- 
er of  the  answer,  which  was  "for  such  other 
and  further  relief  as  to  tbe  court  may  seem 
meet  and  proper  In  the  premises." 

6.  It  having  been  decided  that  tbe  findings 


of  d^very,  as  well  as  those  on  oUier  matf^ 
rial  issues  presented  by  the  pleadings,  were 
supported  by  the  evidence,  and  that  appel- 
lant's objections  to  the  admission  of  testimony 
and  to  req;>ond^^8  withdrawal  of  certain 
of  his  pleadings  were  without  merit.  It  be- 
comes unnecessary  to  consider  respondent's 
contmtion  that  the  bill  of  exceptions,  which 
contains  the  entire  record  on  appeal,  not  hav- 
ing been  filed  and  served  within  the  stat- 
utory period  and  that  the  application  for 
relief  from  such  failure  under  section  473 
of  the  Code  of  Civil  Procedure  having  been 
fatally  defective,  appellant  la  not  etntttled 
to  a  review  of  the  evldaio& 
Judgment  affirmed. 

We  concur:  ANGBLLOTTI,  a  J.;  WIL- 
BUR, J.;  SHUBTLEFF,  3.1  SLOANS,  JT.; 
LENNON.  J. 


PEOPLE  V.  BISHOP.   (Cr.  996.) 

(District  Court  of  Appeal,  First  Diatrict,  Divi- 
sion 1.   California.   Sept.  2,  1921.) 

1.  laMotmaat  and  laforMatioa  «=»!  I0(r7)— la- 
fomatloB  for  nirder  of  tbe  oocoiil  deoree 
hold  snffleloDt,  althoagh  Mt  la  statvtory  lan- 
guage. 

An  Information  charging  that  at  a  certain 
time  and  place  one  S.  did  kill  and  murder  dece- 
dent in  defendant's  presence,  and  that  he  then 
and  there  aided  and  abetted  tbe  commission  of 
the  crime,  was  sufficient,  as  defendant  was  in- 
formed in  a  more  predse  and  detailed  manner 
than  he  would  have  been  bad  the  charge  been 
general  and  in  tbe  language  of  the  statute. 

2.  Criminal  law  «s»407(l)~Testinony  show- 
log  alienee  under  aocusatlon  held  admissible. 

Where  defendant  was  informed  against  for 
aiding  and  abetting  S.  in  a  murder,  and  S.. 
in  a  statement  to  officers  in  defendant's  pres- 
ence, stated  defendant  had  participated  in  the 
crime,  testimony  that  defendant  sat  silent 
when  the  statement  was  being  made  was  rele- 
vant when  limited  to  showing  an  implied  ad- 
mission. 

3.  Criminal  law  4=3338(6)~Evldence  of  ttato- 
moDts  by  S.  Inooaslstont  with  what  wttnoss 
tottlfled  were  fernor  ttatomoots  by  8.  kold 

Inadmissible. 
Where,  on  prosecation  for  homicide,  wit- 
ness  testified  to  statements  by  S.  tending  to 
show  defendant's  participation  with  8.  in  the 
crime,  testimony  in  defendant's  behalf  as  to 
subsequent  variaut  statements  by  S.  was  not  ad- 
missible  to  show  that  the  former  statementa  of 
S.  were  not  true;  he  not  testifying. 

Appeal  from.  Superior  Court,  Monterey 
County ;  J.  A.  Bardln,  Judge. 

James  Bishop  was  convicted  of  murder  of 
tbe  second  degree  and  he  appeals.  Affirmed. 
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Cbas.  B.  Bosendale,  of  Salinas,  for  ap- 
pellant. 

n.  S.  Webb.  Atty.  Gen.,  and  John  H.  Blor- 
dan.  Deputy  Atty.  Gen.,  for  the  People. 

HICHAEDS,  J.  This  is  an  appeal  from 
the  jnd^ent  upon  conrtction  of  the  defend- 
ant nifon  a  charge  of  murder  In  the  second 
degree.  The  appellant's  first  contention  Is 
that  the  trial  court  was  In  error  In  OTerml- 
Ing  the  def endanfB  demurrer  to  the  informa- 
tion. 

[1]  The  form  of  the  Information  was  nn- 
nsnal.  In  that  Its  drawer  did  not  content  him- 
self with  following  the  language  of  the  stat- 
nte  in  relation  to  the  charge  of  mnrder,  but 
undertook  to  set  forth  the  details  of  the 
homldde  which  was  committed  by  one  Wal- 
ter Lee  Smith  upon  the  decedent,  the  mur- 
der of  whom  by  said  Smith  the  defendant 
was  specifically  charged  with  having  aided 
and  abetted.  We  think  the  oWectlon  which 
the  defendant  urged  to  the  Information  In 
this  form  was  hypercritical  and  unsa stained 
by  the  cases  which  are  cited  by  him  In  its 
support  The  information  expressly  charges 
that  at  a  certain  time  and  place  the  said  Wal- 
tee  Lee  Smith  did  kill  and  murder  the  dece- 
dent In  the  defendant's  presence  and  that  be 
then  and  there  aided  and  abetted  the  commls- 
Bion  of  the  crime.  The  defendant  was  thus 
informed  in  a  much  more  precise  and  detail- 
ed and  definite  manner  than  he  would  have 
been  had  the  charge  been  general  and  In  the 
language  of  the  statute  Just  what  the  ac- 
cusation was  which  be  was  expected  to  meet, 
and  the  information  was  to  that  ext^t  more 
fBTorable  to  him  than  It  might  have  been  had 
it  been  drawn  In  the  language  of  the  statute. 
His  demurrer  to  It  was  therefore  without 
merit,  and  was  properly  overruled. 

[2]  The  appdlant's  next  contention  Is  that 
the  trial  court  improperly  overruled  the  de- 
fendant's objection  to  certain  testimony  of- 
fered by  one  J.  A.  Comett  This  testimony 
related  to  the  acts  and  conduct  of  the  de- 
f«idant  when.  Shortly  after  the  crime  and 
the  detention  of  said  Smith  and  himself  upon 
Bospicion  of  b^Dg  the  perpetrators,  said 
Smith,  In  a  statement  to  the  oflScers  of  the 
law  made  in  the  presence  of  the  defendant, 
Btated  that  be,  the  defendant,  had  participat- 
ed In  the  commission  of  the  crime.  Tbe  de- 
fcsidant  sat  silent  when  this  statement  was 
being  made;  and  his  act  and  condnct  In  so 
doing  was  the  subject  of  Comett's  testimony 
to  the  admission  of  which  the  defendant  ob- 
^'•cted.  In  support  of  his  said  objection  the 
d^ndant's  counsel  asked  and  was  accorded 
penoisslon  to  examine  the  witness  as  to  the 
circnmstaGcea  jmmedlately  preceding  and 
attending  the  statement  of  Smitb,  from  which 
it  appeared  that  the  defendant,  a  few  min- 
Qtes  previous  to  the  taking  of  said  Smith's 
statem^t,  had  been  separately  questioned  by 
the  offlcers  of  the  law  as  to  his  knowledge 
cf  and  imrt  In  the  b<Knldde^  and  had  therein 


denied  that  he  bad  aided  and  abetted  Smith 
In  the  perpetration  of  the  crime.  Immediate- 
ly thereafter  Smith  was  questioned  in  hii 
presence  and  In  the  presence  of  some  12  or 
15  other  people,  and  then  made  the  Incrimi- 
nating statements  above  referred  to.  After 
bringing  out  these  facte  by  his  examination 
of  the  witness  Comett  the  defendant  object- 
ed to  his  testimony,  and  now  urges  error  in 
the  trial  court  In  overruling  said  objection. 

We  think  tbe  point  is  not  well  taken.  The 
rule  Is  well  established  by  a  consistent  line 
of  cases  In  this  and  other  Jurisdictions  that 
the  acts  and  condnct  of  an  accused  person, 
when  a  statement  of  his  guilty  participa- 
tion In  the  crime  Is  made  in  his  presence, 
may  be  presented  to  the  Jury  as  circumstanc- 
es tending  to  show  an  Implied  admission  of 
the  truth  of  such  statements.  1  Greenleaf 
on  Evidence,  19T,  216;  Joy  on  Confessions, 
77;  Rex  V.  Bartlett,  7  C?ar.  &  Payne,  832; 
People  V.  McCrea,  32  Cal.  98;  People  v.  Ah 
Yute,  ESS  Cal.  614 ;  People  v.  Mallon,  103  Cal. 
513,  87  Pac.  512;  People  v.  Lule  Foo,  112 
Cal.  24,  44  Pac.  4S3;  People  v.  Amaya,  134 
Cal.  631,  66  Pac  7M.  It  Is  to  be  noted  in 
this  connection  that  the  trial  court,  In  Its 
charge  to  the  Jury,  expressly  limited  the  pur- 
pose of  tbe  statements  of  Smitb,  as  testified 
to  by  Comett,  and  the  conduct  of  Ce  defend- 
ant while  sndt  statements  were  being  made, 
to  that  above  stated.  Clearly  tbe  testimony 
of  Comett  for  each  limited  purpose  was  ad- 
missible in  the  light  of  the  above  authorities ; 
and  hence  the  defendant's  objection  to  the 
admission  of  this  evidence  was  jvoperly  over- 
ruled. 

[I]  The  appellant's  noct  contrition  Is  that 
the  trial  court  committed  error  In  its  refusal 

to  admit  In  evidence  the  offered  testimony 
of  Leo  F.  Ferris  and  William  Bambeau.  two 
witnesses  called  on  behalf  of  the  defendant 
to  testify  to  the  making  of  certain  statem«its 
by  Walter  Lee  Smith  at  other  times  and 
places  contradictory  to  and  inconsistent  wltb 
the  statements  made  by  said  Smith  in  the 
defendant's  presence  and  to  which  the  wit- 
ness Comett  had  testified.  Tbe  record  dis- 
closes that  Walter  Lee  Smith  did  not  testify 
upon  tbe  trial  of  tbe  defendant,  having  re- 
fused so  to  do  upon  the  statutory  ground. 
Iliis-belng  so  the  testimony  of  these  two  wit- 
nesses was  offered,  not  to  contradict  or  in- 
peach  Smith  as  to  the  tmth  of  any  testi- 
mony he  had  given  as  a  witness  In  the  case, 
but  solely  for  the  purpose  of  showing  that 
Smith's  former  and  extrajudicial  statement 
as  testified  to  by  Cornett  was  untrue;  but 
tbe  truth  or  falsity  of  tbis  statement  of 
Smith  was  not  an  issue  upon  tbe  defendant's 
trial,  and  was  not  material,  since  the  sole 
purpose  of  Its  Introduction,  and  to  wbloh  it 
was  strictly  limited  by  the  court's  instmctlon 
was  to  sbow  the  conduct  of  tbe  defendant 
when  this  statement  of  Smith  made  in  his 
presence  Implicated  him  In  the  commissioa 
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of  the  crime.  This  being  so,  the  offered  evl- 
dence  of  tbese  two  witnesses  as  to  the  mak- 
ing of  other  and  inconsistent  statements  1^ 
Smith  was  immaterial  and  was  properly  ex- 
dttded  by  the  trial  conrt 

The  appellanf  B  final  contention  1b  that  the 
erldence  is  insnfflclent  to  Justify  the  verdict 
of  the  jury.  We  have  carefully  examined 
the  transcript  of  the  testimony,  and  are  sat- 
isfied that  tills  contention  Is  without  substan< 
tlal  merit 

The  judgment  Is  affirmed. 

We  Goncor:  WASTE,  P.  J,;  KERRI' 
GAN,  J. 


DUNBAR  V.  SAN  FRANCISCO-OAKLAND 
TERIMINAL  RYS.  et  ai.  (Civ.  3856; 
S.  F.  8879.) 

(IMatrlct  Court  of  Appeal,  First  District,  Dl- 
Tidon  1.    California.    Aug.  15,  1921. 
Hearing  Denied  by  Supreme  Court 
Oct.  14,  1921.) 

1.  NeollgwH  «=»93(3)-4lDsbai«'»  aegllgMoe 
InpBtabla  to  wife. 

OontribntOTj  negligence  of  husband  in  rare 
of  wife  rldiDg  in  a  vehicle  driven  by  him  is  im- 
putable to  the  wife,  and  ban  recovery  by  her 
for  personal  hijuries. 

2.  NsBllflenoe  «5>89(2)— HuslMd's  nogilgeBM 
bar  to  wlfa^a  neavery. 

If  husband's  negligence  oratributed  proxi- 
mately to  injury  to  wife,  the  law  will  not  per- 
mit him  to  benefit  Iff  his  own  wrong,  and  no 
reoorery  will  be  permitted  to  her,  ai  a  re- 
eoray  for  her  injuries  would  be  community 
property  in  which  he  would  share. 

3.  Hasband  and  wife  ^260— Danages  for  par- 
aoaal  lajarles  to  wife  oomnaalty  proper^. 

Dam^ee  recovered  by  wife  for  personal 
injnriea  are  community  inroperty  in  wUcb  hus- 
band ibares  aqd  over  which  he  has  controL 

4.  Street  railroads  17(24)— CoBtribntory 
naollgenoa  In  driving  vehicle  at  orossing  for 
Junr. 

In  an  action  by  a  wife  for  injuries  in  a 
collision  between  a  street  ear  and  a  horse- 
drawn  vehide  ^ven  by  her  husband,  contribu- 
tory negUgenca  of  the  wife  or  bnslMnd  in 
crossing  the  track  Md  tor  the  jury. 

5.  Negligeaoe  «»I36(»)— aaestlni  for  Jary. 

Negligence  ordinarily  is  a  question  for  the 
jury  to  determine  from  the  facta  and  feir  de- 
dudble  inferences,  and  It  is  only  when  the  facts 
are  vrithoot  ^pute  or  the  deductlonB  inevitable 
that  the  question  is  one  of  law  for  the  court. 

6.  Street  railroads  <8=^(  10)— Driver's  vigil- 
ance at  iflterseotlon  need  not  be  extreme. 

A  driver  of  a  horse-driven  vehide  need  not 
exercise  extreme  and  constant  vigilance,  in 
driving  across  street  car  tracks,  anA  be  may 
still  be  firee  from  fault  if  in  going  forward  he 


used  his  eyes  and  ears,  and  either  failed  to 
see,  or,  having  seen,  mlscalctdated  the  dan- 
ger. 

On  Hearing  in  Cupreme  Court. 

7.  Street  Railroads  ^Il4(l9)-Uabinty  an- 
der  last  clear  ohance  doctrine  held  not  shown. 

In  an  action  to  recover  for  injuries  in  a 
collision  between  a  horse-drawn  vehicle  driven 
by  plaintiff's  husband  and  defendant's  street 
car,  evidence  and  facts  Add  not  snffideat  to 
establisb  defendant's  liability  on  the  doctrine  of 
last  dear  chance. 

Appeal  from  Superior  Court-  Alameda 
County;  T.  W.  Harris,  Judge. 

Action  by  Matilda  J.  Dunbar  against  the 
San  Francisco  Oakland  Terminal  Ballways 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants appeaL  Affirmed  in  the  District 
Court  of  Appeal,  and  hearins  denied  In  Sa- 
preme  Court. 

W.  H.  Smith  and  A.  I*  Whittle,  both  of 
Oakland,  and  Morrison,  Dunne  &  BrobeclE,  of 
San  Frandsco  (Chapman  &  Trefethen,  of 
Oakland,  of  counsel),  for  appellants. 

Ostrander  ft  Car^,  of  Oakland,  for  re- 
spondent 

EBBBIGAN,  J.  This  la  an  action  for  dam- 
ages for  posonal  injuries  sn stained  by  the 
plaintiff  in  a  collision  between  a  street  car 
of  the  ooEpmte  defmdant  and  a  hora&^nwn 
vehide  dilTen  by  the  hurijand  of  the  plain- 
tiff. TtM  colUsion  occurred  In  Oakland  at  the 
junction  of  Grand  avenue  and  £21  Embarcad- 
ero,  a  th(nt>ughfare  emerging  froan  aald  ave- 
nue. The  first-named  street  runs  in  an  east- 
erly and  westerly  direction,  and  the  otb^ 
approximately  north  and  south.  The  plaintiff 
alleges  in  her  complaint  that  she  was  In- 
jured as  the  result  of  the  negligence  of  the 
defendants  In  (grating  a  street  car  at  said 
junction  at  an  excessive  and  dangerous  rate 
of  speed,  and  without  giving  any  warning 
of  Its  appt^ch  by  gong  or  otherwise.  Both 
the  corporation  and  its  codefendant — the  mo- 
torman  driving  said  car — dMy  the  negli- 
gence charged,  or  any  negligence;  and  as  a 
separate  def^ise  they  allege  that  the  plain- 
tiff's Injuries  were  the  result  of  her  con- 
tributory negligence,  consisting  in  the  fact 
that  she  f&iled  to  ascertain  whetha*  or  not 
a  street  car  was  approaching  before  attempt- 
ing to  cross  the  car  track,  or  to  warn  the 
driver  <tf  the  horse  and  buggy  to  do  so,  and 
that  the  plaintiff  failed  and  n^ected  to  dis- 
play lights  on  said  buggy,  <x  to  cause  said 
vehide  to  be  driven  on  tXie  riglit-hand  side 
of  the  l^way,  aa  required  by  law.  The 
cause  was  tried  by  a  jury,  and  resulted  in  a 
judgment  for  the  plaintiff  In  the  sum  of  |S0^ 
000.  The  defendaota  anwal. 

Tho  only  questions  in  tlie  case  now  pre- 
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■ented  ue:  <1)  Was  the  plaintiff  gallty  of 
coDtrlbatory  negllgeoce?  and  &)  If  00,  did 
Qie  defendants  have  a  last  clear  chance  to 
avoid  the  collision? 

The  accident  happened  on  the  2d  day  of  An- 
gasU  1816,  at  9  o'clock  at  night.  W.  H.  Dun- 
bar, and  his  wife  the  plaintiff,  were  in  an 
opcax  we-hoiae  buggy.  Dunbar  had  driven  the 
horse  along  what  Is  called  Lake  boulevard  and 
into  El  Embarcadov,  Intending  to  cross  the 
car  tracks  on  Grand  avaiue  to  reach  the 
north  side  ct  that  street  and  then  proceed 
westerly.  As  he  was  approaching  said  car 
tracks  an  electric  car  of  the  corporate  de- 
fendant was  coming  from  'the  west  on  the 
right-hand  track  at  a  speed  according  to  the 
testimony  tor  plaintiff,  ct  30  miles  an  hour. 
Dunbar,  without  stopping  or  changing  his 
contse  and  going  mt  the  rate  of  S  or  4  miles 
an  hoar,  drove  upm  the  track,  and  while  in 
the  act  of  crossing,  bis  vehicle  was  struck 
by  said  car,  resultUig  in  serious  injuries  to 
the  idaintlff.  The  ^reaight  and  hearing  of 
Dunbar  and  Ub  wife  were  good ;  and  wbUe 
Dunbar  looked  vp  and  down  iho  track  he 
states  that  be  nether  heard  nor  saw  the  ap- 
proaching car.  Mrs,  Dnnbar  remembers 
nothing  oC  the  accident,  not  even  the  fiict 
that  she  was  driving  with  her  husband  that 
evening;  nor  the  occurrences  oC  previous  days. 
Dunbar  and  his  wife  were  very  familiar 
with  tbe  ccoditicMia  of  the  locally  where  the 
accident  occurred.  The  former  Was  called 
as  a  witness,  and  testified  that  coming 
into  El  Embarcadero  he  drove  on  the  right- 
hand  ^de  thereof.  He  jogged  along  at  the 
rate  of  7  or  8  miles  an  hour  to  within  00 
or  100  feet  of  the  track;  he  then  slackened 
up  Into  a  "roll"  which  Is  a  Uttle  faster  than 
a  walk,  and  at  least  4  miles  an  hour.  He 
looked  to  the  left  and  then  to  the  right,  when 
he  was  40  or  50  feet  fnuu  the  track,  and 
observed  no  car  ocanlng.  He  looked  again 
when  he  was  10  or  12  feet  from  the  track, 
and  atlU  saw  no  car.  He  knew  nothing  of 
the  danger  until  be  beard  his  wife  scream, 
ftAowed  Immediatdy  by  a  czadi,  when  he 
became  unconscious.  He  did  not  see  any 
atrcot  car  nor  the  lights  of  any.  headlight  or 
otherwise,  or  hear  a  bell  <»  the  rumtding  of 
the  heavy  car  at  any  time.  He  had  a  clear 
view  of  Grand  avenue  to  the  left.  When  he 
looked  in  that  direction  there  was  nothing 
to  obscure  his  view.  From  the  time  be  en- 
tered El  Embazcadero  to  the  moment  he 
heard  his  wife  scream  she  did  not  give  any 
expression  of  fear  or  cautltm,  either  by  ges- 
ttculati(m  or  word,  that  he  could  remember. 
The  horse  was  gentle  and  <^i)edlent  and  could 
be  quickly  stopped.  The  car  struck  the  left 
front  wheel  of  the  buggy.  The  horse  escaped 
injury.  The  buggy  was  equipped  with  a 
light  fastened  on  the  l^t-hand  side  with 
red,  whlt^  and  blue  lights,  red  <m  the  left^ 
Uue  on  th«  hHit,  and  wUta  In  fnnt. 


Other  witnesses  to  the  acddent,  called  op 
behalf  of  the  plaintiff,  were  four  occupants 
of  an  antomobile  which,  like  the  plaintiffs 
vehicle,  was  proceeding  along  El  Embarcadero 
toward  Grand  avenue,  and  which  was  thence 
to  proceed  easterly  along  the  rl^t-hand  side 
of  Grand  avenue  without  crossing  the  trac^ 
The  buggy  had  passed  the  automobile,  head- 
ing for  the  track,  and  the  occupants  of  the 
latter,  fearing  a  collision,  stopped  their  car 
alKNit  40  feet  from  the  track,  and  waited  to 
see  what  mle^t  happen.  They  were  William 
Qlavln,  Helen  Glavln,  W.  3.  Thorbum,  and 
Helen  Thorbum.  They  testified  that  they 
saw  no  lls^ted  lamp  on  the  buggy ;  that  the 
street  car  was  running  at  about  30  miles  an 
hour  from  the  moment  they  perceived  it  un- 
til the  collision ;  that  they  heard  no  warning 
of  the  approacb  of  tbe  car;  that  tlie  speed 
of  the  car  was  not  slacftraied  tmtU  after  ttw 
impact;  and  that  the  hbid  wheels  of  the 
buggy  were  struck  by  tbe  car.  William  J. 
Thorbum  also  testified  that  tbe  h<nrse  ap- 
proached  the  track  trotting,  and,  as  he  neared 
it  slowed  down,  croaidng  it  walking.  The 
car  was  IBO  feet  away  when  he  first  saw  it 
Whm  the  automobile  was  stopped  the  hm^s 
head  was  about  5  feet  from  the  nearest  ralL 
At  that  mcanent  the  car  was  about  150  feet 
away  from  the  horse.  At  that  time  he  saw 
the  headU^t  of  the  car,  which  was  what  first 
called  his  attention  to  Its  approadi.  Tbe 
light  clearly  illuminated  the  automc^Ile.  The 
light  from  the  car  from  the  mcnnent  he  first 
perceived  it  gradually  turned  In  towards  the 
track  as  the  car  turned  west.  It  might  have 
Illuminated  tbe  track  for  30,  40  or  60  yards. 
He  did  not  pay  much  attentitm  to  It  It  did 
not  shine  on  the  track  as  It  came  around 
the  bend.  At  no  time  did  he  see  it  playing 
up<ni  the  boggy.  Dunbar  was  4  or  5  feet 
from  the  track  when  he  started  to  walk  his 
horse  acqoBS  it  At  this  time  the  light  was 
shining  an  the  automobile.  The  street  car 
continued  140  feet  about  after  It  strudc  the 
buggy. 

Mrs.  Hden  TSmburn  testified  that  when 
the  automobile  stopped,  tbe  hone  was  just 

going  on  the  track.  At  that  time  the  car  was 
a  little  farther  than  84  feet  away.  The 
horse  and  buggy  were  on  the  track  wh^  the 
car  came  around  the  bend.  The  car  was 
lighted,  and  had  a  burning  headlight.  The 
horse  trotted  until  he  got  within  about  10 
feet  of  the  track,  and  then  he  walked.  At 
that  time  she  had  not  seen  the  car.  When 
the  horse  was  10  feet  away  from  the  near 
rail  the  car  was  78  feet  away.  While  tbe 
car  was  going  that  78  feet  the  horse  walked 
the  10  feet  and  crossed  from  one  rail  to  the 
other  before  the  collision.  After  the  buggy 
was  struck  the  car  stopped  in  about  two 
lengtbs. 

William  Glavln,  driver  of  the  automobile^ 
testified  that  when  he  first  observed  tbe  car 
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It  was  50  or  75  feet  from  the  horse  and 
buggy,  whidi.  In  their  turn,  were  10  or  15 
feet  from  tbe  track.  The  front  of  the  car 
was  not  lifted,  but  It  was  equipped  wltb  a 
burning  headUi^t  Beferring  to  tbat  part 
of  bis  testimony  where  be  said  the  car  was 
about  50  or  75  feet  from  the  buggy  when  be 
first  obserred  tbe  car,  he  stated  tbat  he  mast 
have  mlsimderstood  the  question,  and  test- 
ified in  tbat  bdialf  tbat  the  car  at  that  time 
was  200  feet  south  of  EI  Embarcadero. 
From  bis  testimony  we  quote: 

"It  looked  jnst  aboaC  200  feet  to  me,  tbat 
V^JOt,  hut  I  would  not  know  ja*t  how  to  mark 
ft  here.  I  dont  know  the  distance  from  that 
carre  there. 

■  "Q.  Bnt  the  boree  and  bogey  had  110  feet  to 
go  while  the  car  had  from  a  point  200  feet 
sonth  of  the  El  Embarcadero  up  to  the  point  of 
the  acddent  to  go,  didn't  it?  A.  Yes,  if  that 
is  right,  hot  I  don't  know  whether  it  is  just 
110  feet  or  how  many  feet  it  is. 

"Q.  Well,  it  is  ae  accurate  as  anytiiisg  yon 
can  give,  isn't  it?  A.  I  am  not  accurate  on  the 
measurements,  bat  I  oould  go  o?er  there  and 
show  yon  apot  for  spot  on  tiw  Mene  of  the 
accident.** 

There  only  remains  of  tbe  occupants  (tf 
die  automobile  Mrs.  Helen  Olavln.  She  tes- 
tified that  the  car  stopped  about  three  car 
lengths  after  it  struck  tbe  bu^.  She  no- 
ticed Its  headlight  when  It  came  around  the 
comer.  She  saw  no  llgbta  that  illuminated 
tbe  horse  and  buggy. 

J.  M.  McCarthy,  a  witness  called  by  the 
plaintiff,  was  a  motorman  In  the  employ  of 
tbe  defendant  He  testified  to  having  made 
three  tests  at  the  point  of  the  collision  to 
ascertain  within  what  distance  a  car  could 
be  stopped  by  applying  em«-g^cy  pressure ; 
that,  running  20  miles  an  hour,  it  could  be 
stopped  In  lOS  feet;  at  22%  miles  an  hour, 
ltt4  fe^;  at  25.7  mUes  an  boar,  225  feet. 

W.  J.  OrieAaam  testified  that  be  had  had 
three  years'  ^lerienoe  In  operating  electric 
can  as  a  motomian ;  and  that  a  car  running 
at  80  miles  an  hoor,  under  tba  drcumstances 
present  in  tbia  cas^  could  b6  stopped  in  IS 
or  80  feet. 

Defendant  Way,  first  called  as  a  witness 
tot  the  plaintiff,  testified  that,  according  to 
bis  best  recollection,  the  speed  of  his  car 
100  feet  from  the  point  of  the  acddmt  was 
20  miles  an  hour,  and  when  be  was  50  feet 
away  he  had  sU^tly  checked  It;  that  at  100 
feet  from  that  point  he  was  ringing  tbe  gong 
as  a  signal  to  the  automobile,  and  that  It  was 
at  this  time  tbat  he  checked  the  speed  of 
his  car  as  a  precautionary  measure;  and 
then  when  he  perceived  that  tbe  automobile 
had  stopped  be  released  the  brakes.  As  a 
witness  for  himself  and  cod^endant  be  tes- 
tified that  when  be  first  saw  tbe  buggy  it 
was  revealed  by  tbe  headU^t  of  bis  car; 
that  it  wu  on  tbe  bade  and  about  n  car's 


length  away,  that  be  stopped  tbe  car  in 
about  its  length,  whldi  was  the  ^ortest  pos- 
sible stop.  On  his  cross-examlnatioD  be  tes- 
tified that  he  saw  Dunbar  lean  fivward  to 
urge  his  horse,  but  at  tbat  time  the  car  was 
virtually  upon  him.  When  be  leaned  for- 
ward the  horse  lunged.  The  beadU^t  en- 
abled him  to  distinguish  objects  from  ISO  to 
200  feet  away.  A  number  of  photographs  of 
the  site  of  the  accident  were  Introduced  In 
evidence  by  both  sides. 

It  Is  not  daimed  that  tbe  eridence  fails 
to  support  tbe  TMdlct  of  the  jury  tbat  the 
defendanta  were.guilty  of  ne^lgence.  bat  it 
is  earnestly  ctntended  that  upon  a  full  and 
fair  consideration  of  all  the  evldenoa  &vor- 
able  to  tbe  plaintiff,  and  tbe  logical  dednc* 
tions  to  be  drawn  tberefirom.  It  appears  tbat 
tbe  ^alntlff  was  gidlty  of  oonblbatory  neg- 
ligence, and  tbat  it  does  not  appsor  Uint  tbe 
dtfendants  bad  a  last  clear  diance  tA  avoid- 
ing tbe  coUiston  after  dlacoverlng  fbat  ttie 
plaintiff  was  In  a  position  ttf  polL  We  wlU 
discttsB  both  of  these  questions  together. 

[1-1]  Und»  tbe  facts  of  tbe  case.  If  plain- 
tiff's husband  was  gnllty  of  nee^igenoet  audi 
negligence  Is  also  Impotable  to  the  plaintiff. 
For  a  personal  injury  to  a  wife,  who  at  tlie 
time  of  the  Injury  la  in  tbe  care  of  her  bus- 
band,  the  tetter's  contributory  n^llg^ce  bars 
the  right  of  recovery.  Bnt,  regardless  of 
whether  or  not  she  was  in  bis  care,  if  his 
n^Ugence  contributed  proximately  to  hw  In- 
Jury,  tbe  law  will  not  permit  him  to  benefit 
by  his  own  wrong,  and  no  recovery  will  be 
permitted,  for  undw  tbe  law  in  this  state 
a  recovery  for  her  injuries  Is  cmnrntmity 
propwty.  in  which  he  shares  and  over  which 
he  baa  control.  Basler  v.  Sacramento  Gas 
&  EL  Co.,  158  Cal.  514.  518,  111  Pac;  S30. 
Ann.  Cas.  1912A,  6^  There  are  some  Incxn- 
dstendes  In  tbe  evidmee  fx  tbe  iflatatlfl ; 
but  we  C9nn<rt  say  tbat  npon  tbe  whole 
evidence  bearing  apon  the  subject  of  ne^- 
gence  tbe  jury  was  bonnd  to  eonduda  tbat 
the  plaintiff  ^ed  to  ose  reaaonaUe  care 
In  att«npting  to  cross  tbe  track.  We  cannot 
hold  as  a  matter  of  law  tbat  the  plaintiff  vas 
guilty  of  contributory  negligence.  Negligence 
ordinarily  is  a  question  tat  the  Jury  to  de- 
termine from  the  facts  and  fair  dedudble 
Inferences.  It  is  only  when  the  fiuits  are 
without  dispute  or  the  dedacti<xis  inevitable 
that  the  court  can  say  tbat  no  ne^Igence 
was  shown.  We  cannot  say  as  a  matter  ot 
law  tbat  Dunbar  should  have  se»i  the  ap- 
proaching car.  If  in  going  forward  he  used 
his  eyes  and  ears,  and  either  failed  to  see, 
or  having  seen,  miscalculated  tbe  danger,  be 
may  still  have  been  free  from  fault.  His 
vigilance  does  not  have  to  be  extreme  and 
constant  COark  v.  Bennett,  123  Cat  275,  65 
Pae.  908.  Dunbar  took,  observatimis  when 
he  was  40  or  50  feet  away  frmn  tbe  trade, 
lookisc  both  to  tbe  right  and  the  left.  At 
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that  timebewaadrlTlngTor  8  miles  an  hour. 
He  again  looked  both  ways  whea  he  was  10 
or  12  feet  trom  the  track.  At  that  momoit 
he  waa  driving  3  or  4  miles,  or  7  or  8  miles, 
an  bonr;  and  at  neither  of  those  times  did 
he  see  or  hear  the  oncoming  car.  In  the 
meantime  the  car  was  coming  around  a  curve 
in  the  track  at  the  rate  of  80  miles  an  hoar, 
giving  no  notice  of  its  presence  by  the  ringing 
of  a  gong  or  otherwise.  WUle  the  interior 
of  the  car  was  lighted  Its  front  ^yas  dark, 
exc^  for  the  headlight,  bat  It  Is  probable 
that  on  account  of  the  curve  in  the  track  this 
was  not  visible  to  Dunbar  sotm  enough  to 
enable  blm  to  perceive  the  danger  of  continu- 
ing on  his  course,  Ttx  nearer  bis  position 
to  the  track,  the  diorter  was  his  range  of 
observation  to  the  left  If  we  bear  In  mind 
that  the  headlight  of  ttie  electric  car  threw 
Its  reflection  on  the  antMnobtle,  40  feet  from 
the  track,  b^ore  It  Illuminated  the  buggy; 
that  It  was  this  headlight  becoming  visible 
as  the  car  came  around  the  curve  whidi  first 
attracted  the  attenU<Hi  of  some  of  those 
In  the  automobile;  that  Its  rays  played  on 
them  first  and  only  later  warned  Dunbar  of 
his  danger ;  that  when  William  J.  Thorbum 
first  saw  the  lighted  car  it  was  150  or  200 
feet  away  from  the  point  of  collision ;  and 
that  ft  car  going  30  miles  an  hour  would 
cover  44  feet  In  a  second,  so  that  a  vehicle 
proceeding  at  a  walk  in  the  path  of  such  car 
could  cover  but  a  short  distance  between  the 
moment  when  the  approach  of  the  car  be- 
came known  and  that  in  wliich  they  must 
Inevitably  meet  If  each  should  continue  on 
its  coorae  imdEieGkea-Ht  becomes  snffldoitty 
dear  that  th»  qneatiOB  whettier  or  not  Donr 
bar  teiled  to  exercise  ordinary  care  in  un- 
dertaklng  to  cross  the  car  track  as  he  did 
was  one  for  the  determination  of  tlw  Jniy. 
Uraeover,  the  jury  might  weU  have  Inferred 
tliat  the  buggy  having  been  eQulroed  with 
a  lifted  lamp  <m  its  1^  side,  tbe  motorman 
evgbt  to  have  seen  It  in  time  to  have  averted 
the  collldon ;  or,  independent  of  the  lamp  on 
the  buggy,  if  the  headlight  on  the  car  threw 
its  illuminating  rays  far  enough  to  enable  the 
plaintiff  to  know  of  its  approach  in  time  to 
roDain  in  a  position  of  safety,  as  claimed 
by  the  d^endants,  the  Jury  might  well  con- 
clude tliat  those*  rays  from  the  headlight 
were  sufficient  to  enable  the  motorman  to 
see  the  boggy  and  Its  predlcanent  In  dme 
to  avert  the  collision  by  8ton>lng  the  car  or 


checking  Its  speed.  If  the  headlight  cast  its 
raya  npon  the  trade  and  up(m  idaintifTs 
vehicle  whoa  the  car  was  ISO  feet  away  from 
the  crossing,  and  as  appears  from  some  of 
the  testimony,  the  car  could  have  been 
stopped  within  76  or  80  feet,  it  would  Indi- 
cate a  clear  chance  on  the  part  of  the  de- 
fendants to  avert  the  collision.  The  motor- 
man  himself  testified  that  be  had  felt  out  his 
car  and  checked  its  speed  when  he  noticed 
the  automobile  apivoachlng  the  crossing,  and 
that  he  released  the  pressure  when  tbe  auto- 
mobile stopped.  Tbe  jury  might  well  have 
inferred  from  this  testimony  that  the  motor- 
man  should  have  Been  the  plaintiff's  vehicle 
In  Its  position  of  danger  la  time  to  slackoi 
the  speed  or  stop  the  car.  rmn  evidence  in- 
troduced bj  the  plaintiff  it  la  a  fair  infer- 
ence that  Uie  operator  of  the  car  coald  have 
slackened  its  speed  sufficiently  to  have  en- 
abled tbe  plaintiff  to  cross  tbe  track  in  aaffe^. 

Entertaining  these  ^ews^  it  ttOlowB  that, 
la  our  opinion,  Oie  evidence  does  not  estab- 
Ush  that  the  plaintiff  was  guilty  of  ccm- 
trlbutory  negligence  as  a  matter  of  law ;  and, 
the  jury  having  resolved  the  auestion  in  the 
plaintiff's  favor,  this  court  cannot  interfere- 
with  its  conduBion. 

The  Judgment  Is  affirmed. 

We  concur:  WASTE,  P.  J.;  BIGHABDS,J. 

Oplnloo  of  Supreme  Oonrt  In  Bank 
Denying  Hearing. 

PSR  GUBIAU.  A  majority  of  the  Justices 
falling  to  assent  to  the  granting  of  the  peti- 
tion tar  a  hearing  tai  this  court,  tbe  same 
stands  denied. 

[I]  This  court,  however,  is  unanimously  of 
tbe  opinlrai  that  what  is  said  in  the  opini<m 
of  the  District  Court  of  Appeal  with  relation 
to  the  last  clear  chance  doctrine  should  not 
be  affirmed.  This  was  not  necessary  to  the 
decision  of  that  court.  The  Jury  were  not 
Instructed  on  tliat  subject,  and  the  facts 
stated  in  tbe  (pinion  and  shown  by  the  evi- 
dence were  not  sufficient  to  establish  defend- 
ants' liability  on  that  doctrine.  Thcnnpson  v. 
Railway  Co.,  165  CaL  754,  134  Pac  709; 
Arnold  V.  San  Francisco-Oakland  Terminal 
Ry.  Co.,  175  CaL  4,  5,  164  Pac.  708 ;  Young 
V.  &.  P.  Co.,  182  Cal.  388, 190  Pac.  36. 

WILBUR,  SLOANB,  SHUBTLBFF,  LAW- 
LOR,  and  T/GNNON,  JJ.,  cmcur. 
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CLARK  V.  WADE.    (CIv.  3838.) 

(Dirtriet  'Conrt  of  Appeal.  First  District,  Di- 
vision 1,  California.  Sept.  7,  1921.  Hear- 
ing by  Supreme  Conrt  Nov.  8,  1921.) 

r.  Landlord  and  tenant  «=»233(f )— Omlssloa  in 
flnding  In  rent  action  held  cured. 

In  action  involving  liability  for  rent,  in 
which  the  court  found  that  premises  were  ao 
damaged  by  fire  as  to  become  uninhabitable, 
and  that  lessor  did  not  pnt  premises  in  habita- 
ble conditiaai  within  60  days  after  fire  as  re- 
quired by  the  lease,  failure  to  find  that  it  would 
have  been  possible  for  lessor  to  so  do  held 
cured  by  express  finding  that  leasee  was  re- 
leased from  liability  under  the  lease  by  the 
.  lessor's  failure  to  repair  premises  within  such 
period. 

2.  Landlord  and  tenant  «=:9l88(i)— Lessee  held 
not  to  have  retained  possessloR  as  tenant  aft- 
er Are  and  failure  to  repair. 

Lessee  did  not  remain  in  possession  of 
premises  as  a  tenant  so  as  to  be  precluded  from 
denying  liability  under  a  lease  because  of  the 
lessor's  failure  to  repair  premises  within  cer- 
tain period  after  fire,  as  required  by  lease, 
where  he  merely  k^t  an  employee  upon  the 
premises  for  purpose  of  preserving  the  prop- 
'  erty  nnder  lessor's  agreement  to  compensate 
him  for  ao  doing,  and  where  such  employee  did 
not  refuse  lessor  access  tliereto. 

Appeal  fnwn  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  A.  Sturte- 
vant,  Judg& 

AcUan  b7  Ifeyer  Clark  against  3.  Holmes 
Wade.  Judgment  for  plaintiff,  and  defendant 

appeals.  Affirmed. 

Hutehinson,  Tan  Fleet  &  Christln.  of  San 
Francisco,  for  appellant 

Jobn  Fronds  Ne^lan,  of  San  Frandsoo, 
for  te^wttdeut 

BICHABDS.  J.  This  Is  an  appeal  from  a 
Judgment  in  the  plaintiff's  favor  In  an  action 
brought  by  him  to  recover  the  sum  of  $613.35, 
which  he  alleges  to  be  due  for  services  ren- 
dered by  him  to  the  defendant  in  connection 
with  the  preservation,  protection,  and  im- 
provement of  certain  personal  property  of  the 
defendant  situate  In  the  basement  of  certain 
premises  known  as  924  Market  street,  in  the 
city  and  county  of  San  Francisco.  The  de- 
fendant filed  an  answer  denying  the  existence 
of  any  such  agreement  or  Indebtedness,  and 
also  filed  a  crossK^mplalnt  alleging  that  the 
plaintiff  was  indebted  to  him  In  the  sum  of 
$1,750  as  rent  for  the  premises  above  referred 
to,  and  which  be  avers  the  plaintiff  entered 
Into  the  possession  of  as  the  assignee  of  a  cer- 
tain lease  carrying  a  monthly  rental  of  $250, 
and  remained  In  possession  thereof  as  midx 
assignee  of  the  lessee  from  the  23d  day  of 
September,  1917,  to  the  2Sd  day  of  Jnly,  1918, 
during  which  time  he  Ailed  to  pay  such  stip- 
ulated roitaL 


Upon  the  trial  and  submlsalm  of  the  came 
the  trial  court  found  that  the  defendaat  was 
Indebted  to  the  plaintiff  in  the  snm  of 
for  the  pratormanoe  of  tiie  above-mentioned 
services,  and  for  certain  exi>endlturee  made 
by  him  nnder  an  agreement  with  the  defend- 
ant that  he  should  be  paid  for  sacfa  sraviceB 
the  reasonable  value  thereof,  and  also  for  Ms 
said  ezpenditores  In  connection  therewltii. 
The  conrt  alao  found  that  the  plaintiff  bad 
been  a  tenant  Qnder  the  defendant  of  the  said 
praises  prior  to  and  on  the  22d  day  of  De- 
comber.  1917,  but  that  on  said  day  the  prem- 
ises became  uninhabitable  by  reason  of  a  fire ; 
that  the  defendant,  under  the  terms  of  the 
lease  between  the  parties,  was  bound  to  pnt 
said  premises  In  a  habitable  condition  if  It 
were  possible  so  to  do  within  a  period  of 
60  days  after  such  flre,  and  that  by  reason  of 
his  failure  so  to  do  the  plaintiff  had  been  re- 
leased of  any  further  obUgatitm  to  pay  rent 
therefor  under  the  terms  of  said  lease. 

The  court  thus  found  against  the  defendant 
upon  his  crossKwm plaint,  and  so  finding  or- 
dered judgment  in  favor  of  the  plaintiff  for 
the  sum  of  $393.55,  together  with  his  costs. 

The  defendant  has  appealed  from  such 
Judgmait,  urging  several  errors  of  the  trial 
court  as  grounds  for  the  reversal  thereof. 
The  first  of  these  Is  that  the  evidence  Is  in- 
aifflcient  to  Justify  the  finding  of  the  trial 
court  as  to  the  existence  of  an  agreement  to 
pay  plaintiff  for  the  work,  labor,  and  services 
which  he  was  found  to  have  rendered.  In 
making  this  contention  the  appellant  urges 
that  the  trial  court  held  that  the  contract 
between  the  parties  was  In  writing  in  vhicib 
the'work  to  be  done  by  the  i^intlff  was  limit- 
ed to  certain  specified  services.  It  is  true 
that  there  was  at  the  beginning  some  sort  of 
writing  between  tiie  parties  whldi  contained 
this  clause: 

"You  are  hereby  aathorized  to  have  all  saw- 
dust and  other  refuse  in  basement  at  No.  924 
Market  street  removed  at  our  expense.  Labor 
bills  incurred  in  removing  water  In  alleys  will 
be  paid  by  xm." 

It  is  also  true  that  during  the  trial  of  tiie- 
cause  the  court  limited  the  evidence  as  to  the 
services  performed  by  the  plaintiff,  and  also 
the  expenditures  made  by  him,  within  the 
range  of  this  writing ;  but*  conceding  this,  it 
is  apparent  that  this  writing  is  elastic  enou^ 
to  cover  all  of  the  kinds  of  services  which  the 
plaintiff  did  render,  and  for  which  he  pre- 
sented an  itemized  account,  and  also  to  covw 
the  expenditures  made  by  him.  In  additicm 
to  this  the  evidence  shows  that  the  defendant 
frequently  saw  the  plaintiff  at  work  upon  the 
premises,  and  the  sort  of  work  that  he  was 
doing,  and  that  he  was  making  the  expendi- 
tures In  question  through  the  hiring  of  others 
to  assist  him  In  hte  work;  and  Uiat  the  de- 
fendant  urged  him  to  keep  working  and  keep 
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Ida  nm  vf^diift  aaA  tbat  be  wonld  see  that 
he  was  paid  a  fair  daUy  wage.  We  think 
fheae  proveii  facta  were  anch  as  to  amtij  jus- 
tify the  flndlngB  of  the  conrt  as  to  what  the 
agreement  was  between  the  parties,  and  what 
sum  was  dae  the  plalntltF  Uiereunder. 

[1]  UiKni  the  other  phase  of  the  case  pre- 
sated  by  the  defendant's  crosa-complalnt, 
we  tbink  the  evidence  also  upholds  the  find- 
ings and  conclusions  of  the  trial  court  to 
the  effect  that  there  was  a  lease  between  the 
parties;  that  the  premises  covered  by  the 
lease  were  so  badly  damaged  by  fire  on  De- 
cember 22, 1917,  as  to  become  nnlnhabltable; 
that  the  defendant  did  not  put  said  premises 
In  a  habitable  condition  within  60  days  after 
said  fire  as  under  the  terms  of  the  lease  he 
was  bound  to  do  in  order  to  bold  the  lessee. 
It  is  true  that  the  court  does  not  expressly 
find  tbat  It  was  possible  so  to  do;  but  this 
omldslou  from  the  finding  we  think  would  be 
cured  by  the  court's  express  finding  that  the 
plslntltr  was  released  from  \iabllity  under 
the  lease  by  the  defendant's  failure  within 
60  days  to  repair  the  premises.  There  Is 
sufficient  evidence  In  the  case  to  have  justi- 
fied a  more  eqnreaa  finding  by  the  court  in 
that  r^rd. 

[2]  The  appellant's  contention  tbat  the 
proof  showed  that  the  plaintiff  had  remained 
la  possession  of  the  premises  In  the  capacity 
of  a  tenant  after  the  fire,  and  until  notice 
to  quit  served  upon  him  in  July,  1918,  and 
that  during  said  time  he  had  refused  defend- 
ant access  to  the  premises  for  the  purpose 
of  making  necessary  repairs,  Is  not  borne  out 
by  the  evidence  in  the  case,  since  it  sufficient- 
ly appears  that  the  plaintiff's  presence  upw 
the  premises  after  the  fire  was  In  the  capacity 
of  a  workman  engaged  In  preserving  the 
prc^rty,  and  not  as  a  tenant;  and  that, 
while  he  kept  the  premises  locked  for  the 
piupoees  of  protection  during  such  times  as 
he  was  away,  he  did  not  refuse  the  defend- 
ant access  thereto  fm  any  and  all  purposes 
when  he  was  there. 

Finding,  therefore,  no  error  in  the  record, 
the  Judgment  is  affirmed. 

We  concur:  WASTE.  P.  J. ;  KEBBIGAN,  J. 


PEOPLE  V.  WASHBURN.    (Cr.  564.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Sept.  2,  1921.) 

I.  Criminal  law  ®s»l  172(7),  1 175— Instruetloa 
aad  coBvIetlOB  oa  lesser  oflfensa  thaa  that 
Bhiried  and  proved  held  not  prBjHdldal. 
Where  accused  was  charged  with  the  of- 
lessa  of  assault  with  a  deadly  weapon,  which 
(bogs  was  amply  supported  hy  Uie  evidence, 
ba  eoold  not  complain  of  an  InBtruction  on  sim- 


ple assaolt  nor  of  Ua  oonrlction  of  the  lesser 
offense. 

2.  Crlmlaal  law  «=s>822(r5)  —  Refusal  to  In- 
stntot  as  to  aocnsed'*  testimony  held  not  praj- 
ndlolal  in  view  of  charge  given. 

In  trial  for  assault  with  a  deadly  weapon, 
refusal  of  inatruetiofl  that  accused  had  a  right 
to  take  the  witness  stand  In  hla  own  behalf,  and 
that  his  testimony  shonld  be  weighed  the  same 
as  the  testis^wr  of  any  other  fritness,  JieM  not 
prejudicial  in^ew  of  other  inatructiona. 

3.  Assault  and  battery  «S396 (3)— Instructions 
OB  sHf-defeasa  aeod  only  be  eiear. 

In  prosecution  for  asaanlt  with  a  deadly 
weapon,  it  was  no  objection  to  the  instructitms 
given  on  the  law  of  self-defense  that  tbey  "are 
not  near  as  dear,  near  as  convincing,  do  not 
set  forth  the  facta  as  vividly  as  the  instroctions 
given  by  the  defendant";  it  being  sufficient  that 
the  legal  prbciples  of  self-defense  were  pre- 
sented in  dear  and  simple  terms. 

4.  Assuilt  and  battery  «=>96(3)— laatnotloi 
oa  appareat  danger  approved. 

In  prosecution  for  assault  with  deadly 
weapon,  an  Instruction  that  "if  from  the  evi- 
dence you  believe  beyond  a  reasonable  doubt 
that  without  any  overt  act  or  physical  demon- 
stration npon  the  part  of  the  complaining  wit- 
ness, P.,  suffldent  to  warrant  the  defendant  as 
a  reas(Hial)le  man  in  believing  that  he  was  in 
great  bodily  danger,"  accused  assaulted  P.  with 
a  deadly  weapon,  audi  assault  would  be  unjus- 
tified, Aeld  proper  against  the  objection  that  the 
complaining  witness'  conduct  and  language  and 
appearance  might  justify  accused  in  acting 
without  any  overt  act  or  physical  demonstra- 

tiOB. 

5.  Criminal  law  «=9l  172(1)  —  Instraotloa  re- 
quiring overt  aot  or  physloal  demonstratlea  to 
Justify  sslf'dofMise  bald  net  projudiclal. 

In  prosecution  for  sssanit  with  a  deadly 
weapon  where  the  defense  was  based  on  the 
daim  that  prosecuting  witness  put  his  hand  in 
his  pocket  and  advanced  toward  defendant,  an 
instructicin,  requiring  an  overt  act  or  phyaieal 
demonstration  to  justify  self-defense,  if  erro* 
neons,  held  not  prejndiciaL 

Appeal  from  Sup»lor  Court.  Sacramento 
County;  Malcolm  C.  Q\eau,  Judge. 

A.  J.  Washburn  was  convicted  of  aasault 
and  appeals.  Affirmed. 

Driver  ft  Driver  and  Sheridan  Downey, 
all  of  Sacramento,  and  O.  W.  Bedeaii,  of 
UarysvlUe,  fbr  appellanL 

U.  8.  Webb,  Atty.  Gen.,  and  J.  Cbaa.  Jooes, 
Deputy  Atty.  Oen.,  for  the  PwBie. 

BURNETT,  J.  Appelant  was  charged  with 
the  offense  of  assault  with  a  deadly  weapon 
and  convicted  of  assault  There  can  be  no 
doubt  tbat  the  evidence  would  have  amply 
supported  a  verdict  for  the  greater  oSeaee. 
Indeed,  It  is  coutaided  by  appellant  that — 

The  evidence  "shows  dearly  that  if  the  de- 
fendant was  guilty  of  anything  at  all  he  was 
guilty  of  assault  with  a  deadly  weapon  and 
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QoQiIng  less.  There  la  no  evidence  in  tbe  ree- 
ordi  of  this  case  to  ahow  that  the  defendant 
was  guilty  of  simple  assault  •  •  •  The 
prosecatinf  witness  was  hit  with  9fi  Irrigating 
shovel,  4%  to  6H  'e«t  in  length,  weighing  8 
to  10  pounds,  with  a  steel  blade.  *  *  *  The 
defendant  adiolts  this— admita  he  hit  the  prose- 
eutiDg  witness  with  an  Irrigating  shovel— ad- 
mits hs  broke  his  arm  in  13  pieces,  and  his  only 
defense  for  the«doiiig  of  that  act  waa  that  it 
was  done  in  self-defense." 

For  the  foregoing  reason  appellant  con- 
tends that  the  court  committed  grierous  er- 
ror by  instructing  tbe  jury  as  follows: 

"The  conrt  baa  given  yon  Instnictio&B  cover- 
ing the  crime  of  assault  with  a  deadly  weap- 
on; and  also  covering  the  crime  of  assault, 
which  is  included  In  the  charge  set  forth  in 
the  amended  information.  *  *  *  If  yon  are 
satisfied  beyond  a  reasonable  donbt  Uiat  the 
defendant  did,  as  charged  in  said  amended  Infor- 
mation, make  an  aasanlt  upon  Pierce,  but  en- 
tertain a  reaaonable  donbt  as  to  whether  the 
same  was  made  with  a  deadly  Instrument,  then 
you  can  return  a  verdict  of  guilty  only  for  tbe 
crime  of  assault,  or  aa  it  Is  sometimes  caUed, 
simple  aasanlL** 

[1]  In  support  at  hts  position  Tarious  d»> 
dslons  are  cited  to  the  ^ect  Uiat'  under 
such  a  state  of  the  record,  there  being  no 
evidence  toidiug  to  prove  a  lesser  otteaate 
than  the  one  cbarged,  it  is  error  for  the 
conrt  to  Instruct  as  to  said  lesser  <rffense,  or 
for  tbe  jury  to  find  sach  a  verdict  This  is 
the  rule  not  only  in  other  Jnrlsdlctions  but 
In  tbis  state  as  w^L  However,  In  Califor^ 
nia  the  law  is  held  to  be  that  such  errw  Is 
not  prejudicial  and  does  not  justify  the  low- 
er court  in  granting  a  motion  for  a  new  trial 
or  the  appellate  conrt  in  reversing  the  Judg' 
ment  The  subject  received  very  careful 
consideration  by  tbe  Second  Appellate  dis- 
trict in  the  case  of  People  v.  Tugwell,  32 
Cal.  App.  520, 163  Pac.  508.  In  that  case  the 
evidence  showed  beycmd  question  that  the 
defendant  was  guilty  of  murder  in  the  first 
dcicree.  If  gnllty  of  any  offense  at  all.  Nev- 
ertholoss,  the  court  instructed  the  jury  that 
the  defendant  migbt  be  convicted  of  man- 
slaughter, and  they  followed  this  Instruction 
and  so  found.  In  commenting  upon  this 
phase  of  the  case,  after  declaring  that  the 
lower  court  erred  In  giving  such  instnictimi, 
tbe  appellate  conrt  declared  that — 

**Tfae  error  in  giving  tbe  Instmctfon.  however, 
does  not  entitle  defendant  to  a  reversal  of  the 
order  appealed  from,  for  the  reason  that  section 
1404  of  the  Penal  Code  provides  that  a  ver- 
dict shall  not  be  set  aside  and  a  new  trial  grant- 
ed on  the  motion  of  a  defendant  except  for 
some  omission  or  error  prejndldal  to  his  sub- 
stantial rights." 

The  court  further  said: 

"The  greater  offense,  that  of  murder.  In- 
cludes all  of  tbe  elements  of  the  lesser,  that  of 
manslaughter.   The  sufficiency  of  the  evidence 
to  prove  that  defendant  unlawfully  killed  de-  , 
ceased  ia  not  and  cannot  ba  questional  This  i 


being  true,  and  eoneedlag^  as  didmed  by  appel- 
lant, that  If  defendant  waa  goiltr  of  ttie  unlaw- 
ful killing,  such  act  was  by  the  evidence  eon- 
clusively  ahown  to  have  been  accompanied  tj 
malice  aforethought  thus  making  it  murder  in 
the  first  degree,  bow  can  it  be  said  that  he  was 
prejudiced  because  tbe  jury,  due  to  the  erro- 
neous ioBtmction,  did  not  as  it  should  have 
done,  find  him  guilty  of  the  greater  offense?" 

A  bearing  of  said  (!ause  was  denied  by 
the  Supreme  Court  and  tbe  dedsltm  is  coa- 
troUing  upon  this  point  Of  course,  the 
crime  of  assault  Is  Included  In  the  ofFmse 
charged  in  tbe  Information  herein,  and  since 
there  was  evidence  of  the  greater  offense, 
necessarily  there  was  of  the  lesser.  If  the 
jury  had  found  the  defendant  guilty  of  as- 
sault with  a  deadly  weapon  it  could  not  be- 
said  that  it  was  not  supported,  and  he  would 
not  complain  on  this  ground.  His  position 
really  amounts  to  a  criticism  of  the  action 
of  the  jury  In  rejecting  one  of  the  serioufi 
elements  of  tbe  crime  charged  and  render- 
ing a  more  favorable  verdict  than  the  record 
warranted.  For  we  must  assume  that  tbe 
jury  believed  that  he  was  not  justified  In 
making  the  assault,  and  that  It  said  Instruc- 
tion had  not  been  given  they  would  have- 
found  him  gnllty  as  charged.  People  t.  Tug- 
well,  supra.  There  can  be  no  presumptlwi 
Uiat  any  of  the  jurors  had  any  reaswable 
doubt  of  the  guilt  of  the  defendant  or  that 
If  said  inatnuAlon  had  not  been  glv^  a  ver- 
dict of  not  guilty  or  a  ^sagreemeot  would, 
have  resulted.  We  cannot  Impute  any  bi1»- 
oonduct  or  want  of  Integrl^  to  any  of  tbe 
jurors,  and  we  must  hold  that,  while  believ- 
ing the  defmdant  guilty  of  Uie  greatCT  of- 
fense, they  found  some  circumstance  of  mitl- 
gatltm  that  Inclined  them  to  exercise  tlila 
clemracy.  At  any  rate,  it  cannot  be  said 
that  the  error  was  prejudicial  or  resulted 
in  a  miscarriage  of  justice. 

[21  Appellant  complains  because  ttie  court 
refused  this  Instrnctlmi: 

"This  defmdant,  under  the  laws  of  Call- 
fonda,  baa  a  right  to  take  the  witness  stand' 
in  his  own  behalf.  It  is  your  du^  to  careful-*- 
ly  weigh  and  consider  his  testimony  as  you 
would  the  testimony  of  any  other  witness. 
Tou  should  not  reject  and  disregard  his  tes- 
tlmcmy  merely  because  be  Is  the  defendant 
in  this  case,  but  you  should  apply  to  his  tes- 
timony the  same  rules  in  determining  the- 
credeoce  to  which  the  same  Is  entitled  that 
you  would  apply  to  any  other  witness  In  the 
case."  This  instruction  might  w^  have 
been  given,  but  its  refusal  was  not  prejudi- 
cial. It  was  not  necessary  to  tell  the  jury 
that  the  defendant  bad  the  T\tbt  to  take  the 
witness  stand  In  his  own  behalf.  Tbe  fact 
that  he  was  permitted  to  testify  would  con- 
vince them  of  that  right  Beddes,  do  In- 
telligent jury  would  need  such  instruction. 
Nor  was  the  court  required  to  call  EqKdal  at- 
tention to  tbe  defendant  as  a  witness  alnce- 
ft<Mn  the  general  inatnictkuia  gtveiit  tbe  Jury 
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must  have  understood  that  all  tbe  erldeoce 
la  the  ease  was  to  be  carefolly  considered, 
and  the  same  roles  applied  to  aU  the  witness- 
es for  delermlning  their  credibility.  Indeed 
the  court  directed  the  jury  that  the  defend- 
ant "la  to  be  accorded  the  benefit  of  the  pre- 
sumption of  Innocence."  and  that  the  evi- 
dence most  be  examined  "In  the  Uslit  of  this 
ptesumptlCHi.''  Moreover  Ois  jturora  vere  ex- 
pressly admonished  that — 

"The  fact  that  the  defendant  has  been  arrest- 
ed and  has  been  ehareed  with  an  offense  and 
information  has  been  filed  against  him  creates 
no  presumption  whatever  of  his  guilt." 

In  view  of  these  special  directions  and  the 
general  instructions  that  they  were  the  ex- 
clusive Judges  of  the  weight  (rf  the  evidence 
and  the  credibility  of  the  witnesses,  that 
they  were  to  consider  all  the  evidence  in  the 
case  and  should  not  act  arbitrarily  In  de- 
termining Its  weight  and  effect,  he  would 
have  been  a  stupid  Juror  that  could  fall  to 
apply  tbe  same  measure  to  the  testimtmy  of 
bU  the  witnesses. 

[3]  Appellant  criticizes  the  action  of  the 
court  In  refusing  certain  proposed  Instruc- 
tions upon  the  law  of  self-defense.  However, 
It  Is  quite  apparent  that  the  law  upon  the 
subject  was  fully  and  correctly  |^t«i,  and 
this  is  all  that  can  be  required.  Indeed,  the 
point  of  the  objection  is  that — 

"Tbe  instnictionB  given  by  the  court  upon 
the  law  of  self-defense  are  not  near  as  clear, 
near  as  convincing,  do  not  set  forth  tiie  facts 
as  vividly  as  the  Instructions  given  by  the  de- 
fendant" 

We  are  not  concerned  with  the  question  ot 
rhetoric,  but  it  ia  snfllclent  for  us  to  per- 
ceive that  tbe  legal  principles  applicable  to 
.self-defense  were  presented  in  clear  and 
simple  terms  so  as  to  be  readily  understood. 

[4]  The  only  other  complaint  worthy  of 
notice  Is  that  the  court  erred  in  ^vlng  the 
following  instruction: 

"If  from  the  evidence  you  believe  beyond  a 
reasonable  doabt  that  without  any  overt  act  or 
physical  demonstration  upon  tbe  part  of  the 
complaining  witnees,  E,  A.  Pierce,  sufficient 
to  warrant  tbe  delendaot,  as  a  reasonable  man, 
in  believing  that  be  was  in  great  bodily  danger, 
he,  tbe  said  defendant,  assaulted  the  said  Pierce 
with  a  deadly  weapon,  as  charged  in  tbe  amend- 
ed informatimi,  llien  the  court  instructs  you 
that  such  assault  under  such  circumatancea 
would  not  he  Justified." 

The  contention  Is  that — 

"It  is  not  necessary  for  the  prosecuting  wit- 
ness to  make  an  overt  act  or  physical  demon- 
stration before  the  defendant  la  Jastified  ia 
striking  him.  His  conduct,  his  language  and  his 
appearance  may  be  such  that  the  defendant 
would  be  justified  in  striking  him  without  any 
overt  act  or  physical  demonstration  on  behalf 
of  the  prosecuting  witness." 
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It  is  difficult  to  perceive  how  there  could 
be  any  reasonable  ground  for  appr^ending 
great  bodily  injury  In  the  absence  of  any 
overt  act  or  physical  demonstratlcm. 

[S]  Moreover,  such  an  instruction  was  ap- 
proved by  the  Supreme  Court  in  Fe<^Ie  v. 
lama,  6T  Cal.  116.  Therein  the  Instruction 
was: 

"If  from  the  evidence  yon  believe  that,  with- 
out any  overt  act,  or  physical  demonstration 
upon  the  part  of  the  deceaaed,  sufficient  to  war- 
rant the  defendant  as  a  reasonable  man  in  be- 
lieving that  he  was  in  great  bodily  danger,  be, 
the  defendant,  fired  the  fatal  shot  at  the  deceas- 
ed, and  killed  him,  such  killing  under  aucb  dr- 
cumstances  was  not  Justifiable.'* 

A«aln,  the  theory  of  adf-defoise  was  bas- 
ed entirely  upoa  the  claim  that  the  prosecut- 
ing witness  put  his  hand  In  his  iracfcet  and 
advanced  toward  tbe  defendant  as  though 
Intending  to  assault  the  latter.  This  would 
conatltot^  of  course^  an  overt  act  and  a 
Physical  demonstration.  If  It  did  not  occur 
there  was  no  self-defoise  In  tbe  caae, 
Hence,  If  tbe  Instruction,  abstractly  consid- 
ered, bad  been  erroneous,  as  applied  to  the 
evidence  at  tbe  trial,  it  could  not  be  preju- 
dicial. 

We  find  nothing  In  tbe  record  to  Justify 
a  reversal  of  the  cause,  and  the  Judgment 
Is  affirmed. 

We  concur:  riNCH,  P.  J.;  HART,  J, 


HILTON  V.  HILTON.    (Chr.  2338.) 

(District  Court  ot  Appeal,  Third  District,  Oali- 
fomia.   Sept.  6,  1921.) 

1.  Divorce  ^::3l  l5~Husband  may  prove  adul- 
tery by  evidence  wife  bore  child  dDring  time 
they  had  not  cohabited. 

Tbe  presumption  of  legitimacy  of  tbe  Issue 
of  apousea  living  together,  stated  by  Code  Civ. 
Proc.  S  1962.  subd.  5,  does  not  preclude  a  hus- 
band, where  he  and  his  wife  have  lived  apart 
for  four  or  five  years,  from  proving  in  his  di- 
vorce action,  by  his  own  testimony  or  that  ot 
others,  that  his  wife,  though  he  had  no  sexnal 
relations  with  her,  gave  birth  to  a  diild  with- 
in such  period;  tbe  purpose  ot  such  testimony 
being,  not  to  eatabUsh  the  ehild'a  lUegitimaey, 
but  to  support  the  charge  ot  adultery. 

2.  Divoroa  «=9i84(i2)— Rejeotlon  of  ieatlmony, 
OR  Issna  of  adultery,  that  defendant  wife  stat- 
ed shortly  after  birth  ef  oMid  that  ah*  had 
sot  lived  with  plaintiff  for  fear  or  five  years, 
preladhdal  error. 

WhUe.  in  view  ot  Code  av.  Proc.  |  2061, 
subd.  4,  testimony  of  extrajudicial  dedarations 
or  vertml  admissions  of  a  party  is  not  regarded 
as  very  strong  or  reliable  evidence,  the  rejec- 
tion, in  a  husband's  divorce  action  for  adultery, 
of  testimony  as  to  statements  of  defendant  a 
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few  montbs  after  the  birth  of  a  child  to  her. 
that  she  and  plaintiff  had  cot  lived  together 
for  four  or  fire  years,  was  prejudicial  error, 
where  pbintUf  testified  he  had  not  during  such 
time  had  sexual  relations  with  her,  while  she 
asserted  plaintiff  had  frequently  visited  her 
and  maintained  such  relations. 

3.  Hnabuid  and  wife  «=»34— EvfdesM  held  to 
fldstaln  flndlfli  that  property  settleneat  and 
deed  from  wffs  to  hHlniad  wer*  proourod  by 
Dndno  lifluenee. 

In  a  husband's  action  for  dlrorce,  whereHi 

he  set  up  a  prior  property  settlement  with  de- 
fendant, evidence  held  suffident  to  sustain  a 
finding  that  such  agreement  and  a  deed  pursu- 
ant thereto  from  defendant  to  plaintiff  were 
procured  by  undue  influence. 

4.  Husbantf  aad  wife  «»48(l)— In  tniMfar  of 
proper^  by  om  to  the  ether,  hasbud  oinst 
aot  In  Mnheat  good  faltk 

The  relation  between  husband  and  wife  be< 
ing  of  a  confidential  nature,  Civ.  Code,  H  158, 
2228,  require  that  in  a  transaction  involving  the 
transfer  by  the  one  to  the  other  of  property 
of  value  the  husband  shall  act  in  the  highest 
good  faith  toward  his  wife,  to  the  end  that  be 
may  not  obtain  any  unfair  or  unconsdentions 
advantage  over  her. 

5.  Hnsbaod  and  wife  ®=>48( I)— Before  traas- 
fer  of  property  to  husband,  wHe  should  have 
beneflt  of  preliminary  oonferenoe  with  adviser. 

In  transactions  involving  the  transfer  of 
property  between  husband  and  wife,  the  latter 
should  have  the  benefit  of  a  full,  free,  and  pri- 
vate preliminary  conference  with  a  competent 
lawyer  n  business  man  employed  aAd  paid  by 
her,  in  whom  she  has  confidence,  and  who  would 
be  devbted  to  her  interest  only. 

6.  Deeds  «=>70(5)  —  learteqaaey  of  ooesMen- 
tlee  nay  fee  ooneMere*  t»  teedlig  to  show 
freed  or  nadae  laflneaee  leduolag  treiefer  of 
property  ly  wNo  to  hubead. 

While  the  want  of  a  valuable  consideration 
for  a  contract  or  ai^ement  between  husband 
and  wife  Involving  a  transfer  of  property  by 
one  to  the  other  is  not  suffident  to  raise  the 
presumptiou  of  fraud  or  uodue  Influence,  where 
the  considerstion,  in  view  of  the  confidential  re- 
lation existing  I>etween  them,  is  so  small  as  to 
shock  the  oonsdence,  its  inadequacy  may  he 
considered  as  trading  to  establish  tnnA  or  un- 
due influence. 

7.  Husband  and  wife  «=s>279(2)«WHe  held  aot 
estopped  to  rescind  oOntraot  with  husbaad  by 
laohes  or  failure  to  repay  aaioants  received 

thereunder. 

Where  a  wife,  by  reason  of  uudue  influence 
exerted  by  her  husband  and  family  physician, 
agreed  to  a  property  settlement  with  her  bus- 
band  prior  to  the  institution  of  a  suit  for  di- 
vorce by  him,  and  to  deed  their  borne  place  to 
him,  to  be  paid  for  in  installments,  she  did  not 
lose  the  right  to  resdnd  by  delay  or  by  her 
failure  to  return  or  tender  the  payments  re- 
ceived by  her,  where  she  did  not  know  of  her 
right  to  resdnd  until  advised  by  her  attorney 
in  the  divorce  action,  and  the  money  received 
under  the  contract  was  used  in  defraying  the 
living  czpensee  of  herself  and  children. 


Appeal  from  Superior  Oboit,  Tulare  Ooan- 
,ty;  J.  A.  Allen,  Judge; 

Action  by 'Albert  HUttm  against  Oella  E. 
HntCHi.  Judgmeit  for  defudant,  and  i^ain- 
tlfl  appeals.   Reversed  and  remanded,  with 

directions. 

3.  E.  Greene,  ot  Dlnnba,  for  wpellant. 
Middlecolt,  Soott  *  Ham,  of  Ylaalla,  tor 

respondent 

HABT,  J.  The  plaintiff  brought  tbis  ac- 
tion to  aecnre  a  divorce  from  the  defendant, 
and  as  grounds  therefor  charged  as  a  first 
cause  of  action  that  the  defendant  had  on 
divers  occasicHis  committed  acts  of  cruelty 
upon  and  toward  falm,  and  as  a  second  cause 
of  action  that  she  had  been  guilty  of  adul- 
tery. As  to  the  last  charge^  the  amended 
complaint  alleges: 

That  three  children  have  been  bom  since  said 
marriage,  to  wit,  liaara  Hilton,  a  daughter, 
aged  13  years;  Edwin  Hilton,  a  son,  aged  7 
years,  and  Clarence  Hilton,  aged  abont  5 
months;  "that  [paragri^b  IT  of  second  cause 
of  action]  plaintiff  and  defendant  separated 
in  the  coun^  of  Tulare,  state  of  Cslifomia,  in 
the  month  of  September,  1914,  and  ever  since 
said  time  have  continued  to  live  separate  and 
apart;  «  *  *  that  plaintiff  is  informed  and 
believes,  and  upon  such  Informaticm  and  belief 
alleges  the  fact  to  be  true,  that  defendant  did, 
during  the  months  of  June,  July,  and  August, 
1918,  on  the  randi  of  the  plaintiff,  in  the  coun- 
ty of  Tulare,  *  *  •  and  on  divers  days  and 
times  between  said  month  of  August,  lOiS,  and 
the  time  of  the  commencement  of  tills  action, 
commit  adultery;  that  the  name  of  the  man 
with  whom  said  act  was  accomplished  is  un- 
known to  plaintiff;  that  the  said  child  dm- 
ence  Hilton  Is  not  the  issue  of  the  marriage  of 
said  plaintiff  and  defendant,  but  is  an  illegiti- 
mate child  of  defendant  and  the  man  with  whom 
said  acts  of  adultery  were  hereinbefore  alleged 
to  have  occurred." 

It  Is  further  alleged  that  on  the  ISth  day 
of  December,  1917,  and  prior  to  the  com- 
mencement of  this  action,  the  plaintiff  and 
the  defendant  "entered  Into  an  agreeanoit 
settling  their  property  status,  a  a^y  of 
which  agreement  Is  hereunto  attached  and 
made  a  part  of  this  complaint,"  etc 

By  the  terms  of  the  agreement  referred  to, 
the  defmdant  agreed  to  execute  and  deliver 
to  the  plaintiff  a  deed  to  about  100  acres 
of  land,  on  which  there  were  improvenents 
— in  fact,  the  home  place  of  the  parties,  and 
where  they  were  residing  at  the  time  of  the 
making  of  the  agreement — and  all  the  appur- 
tenances of  said  land,  for  and  in  considera- 
tion of  tbe  sum  of  $3,500,  payable  (500  at 
the  time  of  the  execution  of  the  agreement 
and  $500  yearly  thereafter  until  the  full 
sum  of  $3,500  was  paid,  no  Interest  charge- 
able or  payable  on  deferred  payments.  The 
agreement  provided: 
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"Until  uM  mm  of  93.500.00  !■  paid  in  foH, 
said  Be«oixl  party  [defeDdant]  ikaU  hare  the 
ri^t  to  Ut«  In  tha  dwtilfair  howe,  where  she 
BOW  residea,  on  tiie  land  above  daaoibed.  with- 
out the  pajrment  of  rent  therefor,  bat  npon 
the  fall  payment  of  said  som  of  f8,B00.00  she 
agrees  that  she  win  gire  posseRsion  and  remove 
from  said  real  property  within  thirty  days  after 
receinng  notice  so  to  do  from  said  par^  of  the 
first  part,  or  Ua  asaigns.** 

It  was  further  covenanted  that  all  the 
hoas^old  fnntlture  and  the  wearing  apparel 
in  said  dwelling  house  were  to  be  the  sole 
property  of  the  wife  and  "all  said  real  prop- 
er^, including  farming  impl^ents  and  live 
stock,  1b  the  sole  and  separate  property  of 
said  party  of  the  first  part  [plaintiff]." 

Tbe  foUowing  further  provisions  were  con- 
tained in  said  agreement: 

"Said  party  of  the  second  part  la  to  hare 
the  exclusive  custody  and  control  of  the  two 
minor  children  of  the  parties  tiereto,  Laura 
Hilton,  now  aged  12  years,  and  Edwin  Hilton, 
now  aged  6  years,  bat  said  party  of  the  first 
part  is  to  have  the  r^ht  to  visit  said  ebOdren 
at  any  and  all  reasonable  times. 

"The  payment  by  said  party  of  the  first  part 
to  said  party  of  the  second  part  of  tbe  aam  of 
thirty-five  hundred  ($3,500.00)  dollars  as  here- 
in above  provided  shall  be  in  full  pasrment  of 
every  claim  and  demand  of  whatsoever  kind  or 
nature  which  said  party  of  the  second  part 
now  baa  or  may  hereafter  claim  against  said 
party  of  the  first  part,  indading  maintenance 
of  herself,  of  tbe  minor  children  above  men- 
tioned, and  ao  long  as  aaid  party  of  the  first 
part  shall  make  aaeb  payments  aa  above  sped- 
fisd,  said  party  ti  tbe  second  part  aball  pay 
all  of  her  own  bDla  and  npenaaa  of  every  kind 
and  natnre  and  shall  not  incnr  or  cause  to  be 
ittcarred  any  liability  against  tbe  aaid  party  of 
the  second  part" 

The  defendant's  answer  specifically  daiied 
each  and  every  act  of  cruelty  alleged  againat 
her  in  the  complaint,  and  denied  the  charge 
of  adultery  and  that  the  said  Clarence  Hilton 
is  her  illegitimate  son ;  denied  that  plaintiff 
"has  not  lived  with  tbe  defendant  or  cohabi^ 
ed  since  tbe  times  alleged  in  paragraph  lY" 
of  the  second  cause  of  action. 

Defendant  also  filed  a  cross-ccnnplaint  in 
which  she  charged  and  specifically  set  forth 
a  series  of  acts  of  cruelty,  occurring  on  di- 
vers occasions,  on  the  part  of  the  plaintiff 
towards  and  upon  her.  She  further  alleged 
in  said  affirmative  pleading  that  she  is,  "and 
at  all  times  mentioned  herein,"  the  owner 
of  the  land  described  In  the  agreement  be- 
tween her  and  plaintiff  whereby  she  agreed 
to  quitclaim,  by  a  deed  of  conveyance  to  the 
latter,  her  interest  therein.  In  this  connec- 
tion she  charged  that  the  plaintiff  and  cross- 
defendant,  with  the  intent  to  defraud  and 
deprive  her  of  her  right  to  be  supported  by 
said  cross-defendant,  persuaded  her  to  ex- 
ecute the  agreement  mentioned,  that  said 
agteement  was  entered  into  by  croes-plain- 
tUf  without  conalderation  "unA  was  obtained 


from  this  cross-plalntlff  by  said  cross-defend- 
ant by  undue  Inflaeace,  and  the  same  is 
fraudulent  and  void  as  to  this  cross-plaintiff 
and  the  three  children  of  plaintiff  and  de- 
fCTdant  above  named,  and  that  said  contract 
should  be  annulled;  and  this  cross-plalntlff 
alleges  that,  on  or  about  said  15tb  day  of 
£>ecember,  1917,  said  cross-defendant,  by  the 
same  means  by  which  he  obtained  said  agree- 
ment ftom  aaid  cross-plaintiff,  and  without 
any  consideration  received  by  this  cross- 
plalntlff  or  parted  with  by  said  cross-defend- 
ant, obtained  from  this  cross-plaintiff  a  quit- 
claim deed  to  said  100  acres  of  land,  which 
said  quitclaim  deed  tbis  cross-plalntlff  al- 
leges was  and  Is  fraudulent  and  void  as 
against  this  defendant  and  said  minor  chil- 
dren." It  is  further  allied  by  cross-complain- 
ant that  at  the  time  she  signed  and  so  execut- 
ed said  agreement  and  said  deed  she  had  no 
property  of  her  own,  nor  any  way  of  support- 
ing hers^f  other  than  by  being  supported  biy 
her  said  husband,  "and  these  facts  were 
known  to  plaintiff" ;  that  at  said  time  she  had 
been  married  to  plaintiff  for  more  than  11 
years,  and  that  at  that  time  the  sum  of  $500 
was  not  sufficient  to  support  sold  two  Children, 
then  born  and  living,  and  cross-complainant; 
that  when  she  executed  said  agreement  and 
said  deed  she  had  no  independrat  advice; 
that  the  negotiations  leading  to  the  execu- 
tion by  her  of  said  instruments  were  conduct- 
ed by  the  family  physician  of  the  parties,  and 
that  she  did  not  know  at  that  time,  or  while 
said  negotiations  were  pending  and  being 
so  carried  on,  that  she  was  entitled  to  in- 
dependent advice,  and  was  not  Informed  of 
her  right  to  mtt  advice  or  ot  any  of  her 
rights;  that  since  tiie  execution  of  said  In- 
struments she  has  been  compelled  to  borrow 
the  som  of  $150  "in  order  to  sui^lement  said 
9500  per  year  aa  aforesaid";  that  "said  fam- 
ily physldan  at  said  time  was  Int^ested  In 
said  settlement  provided  by  Exhibit  A  [the 
agreement],  in  that  he  had  been  told  by  said 
plaintiff  that,  if  said  physician  would  pro- 
cure this  cross-complainant  to  sign  said  pa- 
per, then  said  plaintiff  would  pay  to  said 
family  physldan  an  Indebteduess  due  from 
said  plaintiff  to  said  family  physician,  con- 
sisting of  several  bundred  dollars,  but  neither 
said  physldan  nor  plaintiff  Infonned  cross- 
complalnant  of  such  fact" 

The  prayer  of  tbe  cross-compIalnt  is  that 
the  cross-plaintiff  be  granted  a  divorce ;  that 
the  agreement  and  the  quitclaim  deed  men- 
tioned in  the  pleadings  be  annulled  and  set 
aside ;  that  tbe  custody  of  the  minor  diildren 
be  awarded  to  cross-complainant;  and  that 
there  be  an  award  of  such  alimony  for  the 
support  of  herself  and  chtldr»i  as  the  equi- 
ties of  the  case  migbt  warrant. 

The  cross-complaint  was  met  by  spedflc 
denials  In  an  answer  thereto  by  plaintiff, 
both  as  to  the  allegations  of  crusty  and  the 
chargtt  in  the  cnMW-complaInt;  ttiat  the  agi«»* 
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meat  and  the  deed  In  qnestlon  were  obtained 
frtnn  croes-complainant  by  means  o£  undue 
Influence  and  fraud. 

The  court  found  that  the  allegations  of 
cruelty  In  both  the  complaint  and  the  cross- 
complaint  were  untrue,  and  that  the  charge 
In  the  complaint  that  defendant  had  been 
fnitlty  of  adultery  was  not  sustained  by  the 
evidence,  and  that  said  charge  was  baseless. 
It  was  also  found,  In  connection  with  the 
finding  upon  the  chait;e  of  adultery  against 
the  defendant,  that  the  plalntilf  and  defend- 
ant did  not  separate  In  the  mcmth  of  Septem- 
ber, 1914,  or  any  other  time  prior  to  April, 
1919  ;  "although  said  parties  occupied  two 
different  and  separate  cottages  located  on 
the  lands  of  the  plaintiff  described  In  the 
complaint,  said  cottages  were  only  a  few 
rods  apart,  and  said  parties  continued  mar- 
ital relations  until  after  the  ctmoeption  of 
said  Clarence  HUton." 

It  was  further  found  that  the  laud  de- 
scribed in  the  complaint  and  in  the  agree- 
ment rtferred  to  was,  at  the  time  of  the  ex- 
ecution of  the  latter  instrument  and  the 
deed  from  defendant  qultclalmbig  said  prop- 
erty to  plaintiff,  of  the  value  of  923,000,  and 
contained  a  house  which  was  the  home  of' 
and  was  a  suitable  home  for  said  plaintiff, 
and  defendant  and  their  children,  "and  was 
then  Improved  with  productive  vineyards  and 
orchards;  that  on  said  15th  day  of  Decem- 
ber, 1917,  said  real  property  was  Incumbered 
with  a  mortgage  for  the  sum  of  $11,000,"  the 
same  still  subsisting  on  said  property  at  the 
time  of  the  commencement  c£  this  action; 
"that  at  said  time  defendant  was  without 
means  and  nas  absolutely  dependent  upon 
»ald  plaintiff  for  support  and  maintenance 
for  herself  and  her  said  minor  childr^ ;  that 
since  said  time  said  real  property  has  In- 
creased until  at  the  time  of  this  action  it 
was  of  the  value  of  $50,000,  and  the  annual 
income  therefrom  was  ^,800." 

The  court  found  that  the  agrennent  apd 
the  deed  In  question  were  procured  from  de- 
foidant  by  means  ct  undue  influence  and 
w«e  unsnpportd  by  a  ctmEtfderatlon.  and  that 
they  were  hence  fraudulent  and  void  as  to 
the  defendant  and  the  minor  ddldren  of  the 
plaintiff  and  the  defendant,  and  that  the 
same  should  be  annulled;  that  at  the  time 
of  the  execution  of  said  instruments  the  de- 
fendant had  no  property  of  her  own,  and  no 
way  of  supporting  herself  but  was  scdely 
dependant  upm  her  husband  (plaintiff)  for 
support,  all  of  which  was  then  knon-n  to 
plaintiff ;  that,  In  the  transaction  resulting 
in  the  execution  by  her  of  the  two  Instru- 
meuLs  mentiooed  she  was  without  independ- 
ent advice,  and  was  Ignorant  during  the  pen- 
dency of  said  transaction  of  her  right  to 
such  advice  therein,  and  was  not  Informed 
of  her  rights  In  that  particular.  The  court 
found,  predstly  as  tha  oroas-complaint  al- 
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leges,  that  the  negotiations  calminatlng  in 
the  execution  by  her  of  the  agreem^t  and 
the  deed  in  questitm  were  conducted  by  the 
family  physician  of  the  parties  hereto,  and 
that  said  physician  was  personally  interested 
In  the  success  of  said  negotiations  for  the 
reasons  set  forth  in  the  cross-complaint  as 
hereinabove  stated. 

A  decree  was  framed  In  accord  with  the 
findings  upon  all  the  vital  issues  of  tact, 
awarded  plaintiff  the  custody  of  the  minor 
child  Laura  HIltCHi,  and  the  defendant  the 
custody  of  the  minor  children  Edwin  Hilton 
and  Clarence  Hilton,  and  also  a  mcmthly  al- 
lowance ot  $7S  for  the  support  ot  defendant 
and  the  minor  children  of  the  parties  whose 
custody  was  awarded  to  her,  and  f  175  to  be 
paid  by  plaintiff  to  defendant  for  the  pur- 
pose of  liquidating  a  loan  made  by  the  latter 
at  a  certain  bank  tar  the  support  of  herself 
and  children  after  the  Instruments  in  ques- 
titm were  uecuted.  The  appeal  Is  from  said 
decree. 

The  aaslgnmento  of  ertoK  are:  That 
error  was  committed  In  the  rejection  of  cer- 
tain testimony  offered  by  the  plaintiff  In  the 
support  of  the  charge  of  adultery;  (2)  that 
the  finding  as  to  the  date  of  the  8^>arati<xi 
of  the  parties  and  the  finding  that  the  agree- 
ment  in  question  and  the  deed,  which  was 
the  culn^atlon  thereof,  and  whereby  tbc 
defendant  quitclaimed  to  plaintiff  whatever 
Interest  she  bod  in  the  land  described  In  aald 
instmmoits,  were  procured  by  means  <rf  un- 
due influence,  are  without  sufficient  BDiqpnt 
In  the  evidence. 

1.  The  assignment  first  above  stated  Is 
Important  because  the  court  found,  as  we 
have  seen.  Cbat  nether  the  allegations  of 
cruelty  as  set  forth  in  the  complaint  nor 
those  of  cruelty  as  pleaded  In  the  cross-com- 
plaint were  sustained  by  the  proofs,  thus 
leaving  as  a  live  Issue  (since  there  then  re- 
mained In  the  case  no  defimse  by  way  of 
recrimination  [Civ.  Cod^  {  122]),  the  cbarge 
made  by  the  plaintiff  that  the  defendant  bad 
been  guilty  ot  acts  of  adultery.  The  said  as- 
signmoit  arose  f nnn  an  effmt  by  the  plaintiff 
to  prove  by  the  witness  Freeman  that;  In 
the  presoice  of  his  wife  and  himself,  cm 
several  different  occaslcms  withbi  a  f^ 
moutlts  subsequently  to  the  date  of  the  birth 
of  the  last  child  bom  to  the  defendant,  the 
latter  stated  that  she  and  the  plaintiff  had 
not  lived  together  or  had  anything  to  do  with 
each  other  "in  four  or  five  yeara'*  Objec- 
tion was  interposed  to  the  proffered  testi- 
mony on  the  ground  that  it  was  incompe- 
tent as  in  proof  of  the  cliarge  of  adultery. 
After  ctm^derable  argument  of  the  point, 
and  counsel  for  plaintiff  had  named  several 
other  witnesses  by  wbmn  (so  he  asserted)  he 
could  prove  the  same  dedaration  by  defeod- 
ant,  made  within  the  same  period  of  time. 
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tbe  objection  was  sustained.  The  theory  up- 
on which  the  objection  was  made  by  counael 
loT  d^endant  and  sustained  by  tbe  court 
was  that  the  testimony  proposed  would  neces- 
sarily tend  to  prove  the  Illegitimacy  of  the 
child  Clarence,  the  last  bom  to  d^endant, 
thus  coatraveiilng  the  established  policy  of 
the  law  against  the  bastardizing  of  issne 
born  In  wedlock  npon  the  statonents  or  dec- 
larations or  testlni(Mi7  of  the  parents,  or  a 
man  and  woman  living  together  or  cohabit- 
ing ostensibly  ai  hnsbaiid~and  wif&  The  ob- 
jection was  baaed  and  sOstalned  upon  the 
provisions  at  Bubdivial<m  5  ot  sectlu  19^  €t 
the  Code  of  OivU  Proeednieh  via.: 

rrhat  tbe  Issne  of  a  irif  e  cohabiting  wit&  her 
hniband,  who  is  not  impotsat,  is  indispntaUy 
prsswneid  to  b«  legitimate.** 

Tbe  theory  at  said  rule  Is  stated  as  foUowB 
by  Jones  on  Evidence,  toL  1, 1 96: 

'It  is  well  settled  on  groonds  of  pnUic  ptdicy 
affsctiDg  tbe  children  bom  daring  the  maniage, 
as  wen  aa  the  parties  themselves,  that  the  pre- 
soiivtion  of  legitimacy  as  to  children  bom  in 
wedlocli  cannot  be  rebatted  by  the  testimony 
of  the  bnsband  or  the  wife  to  the  effect  that 
eexnal  intercourse  hai  or  has  not  taken  place 
between  them,  nor  are  the  daclaTations  of  tbe 
husband  or  wife  competent  as  bearing  on  tiie 
qneatlon." 

See,  also,  2  Oreenleaf  on  Evidence;  |  1 ; 
Estate  of  HUla,  137  CaL  296.  802.  70  Pac.  91, 
02  Am.  St.  Bep.  105;  Estate  of  Walker,  180 
OaL  478. 181  Pac  702 ;  Estate  of  McNamara, 
181  Cal.  82.  183  Paa  652,  7  A.  L.  B.  31S. 

In  the  two  cases  last  named  the  whole  rab- 
Ject  of  the  presumptions,  both  conduslve  ahd 
disputable,  apidlcaUe  to  the  question  of  the 
legitimacy  of  issue  bom  in  wedlodi;  is  learn- 
edly and  e^mnstivdy  consldmd  'by  Hr. 
Jnatloe  Olney ;  and  It  seoas  to  bava  been  the 
view  of  counsel  for  defendant  in  objecting  to, 
and  lliat  of  the  court  In  excludhig,  the  te»> 
tlmony  rcferacd  to,  that  it  Is  by  thoae  cases 
held  that  tbe  presumptton  of  the  legitimacy 
of  issue  bom  In  wedlock  or  during  covertura 
la  condusive  even  where  the  husband  and 
wife,  aXttumtfix  living  aerate  and  apart, 
have,  within  tb»  poiod  of  pndMble  concep- 
tion and  gestation,  had  opportunity  mly  for 
coition  between  eacli  other;  that  therefore 
evldenoe  tefndlng  to  establish  the  ill^tl- 
macy  of  sudi  issue  is  wholly  Incompetent  and 
inadmissible.  Tbe  cases  mentioned  do  not 
so  hclA.  Gnioae  cases  declare,  as  it  was  held 
In  the  Mills  Case,  supra,  that  the  word  "co- 
habiting," as  used  in  subdivision  5  of  sec- 
tion 19^  of  the  Code  <rf  GlvU  Procedure, 
"means  the  living  together  of  a  man  and  wo- 
man osteudbly  as  bnsband  and  wife  (1  Bish- 
op on  Uarrlage,  Divorce,  and  Separation, 
i  1069.  note  1),"  and  that  where  the  parties 
are  so  living  together  the  issue  of  the  wUe 
l9  indlsputabtj  presomed  to  be  IfglUmat^ 


but  that,  on  the  other  hand,  ''It  is  always 
permitted  to  show  that  It  was  not  possible 
by  the  laws  ot  nature  for  the  husband  to  be 
the  father,  as  by  showing  impotency  on  his 
part,  want  of  Intercourse  during  the  possible 
period  of  cono^tion,  or  that  the  child  is  <HC  a 
race  or  coIot  such  tliat  it  could  not  have  been 
conceived  by  the  husband."  Estate  at  Walk- 
er, supra.  180  CaL  491, 181  Pac.  797.  In  the 
.Estate  of  Mills,,  supra,  however,  the  follow- 
ing language  is  used  and  It  Is  probable  that 
upon  that  language  the  counad  tta  defted- 
ant  principally  i^es  to  support  bis  position: 

"Illegitimacy  may  be  proved;  bnt  it  cannot 
be  proved  by  tbe  evidence  of  a  husband  or  wife 
that  wUle  living  tegetlier  they  did  not  have 
sexual  intercourse." 

But  this  language,  or  the  rule  as  Ums  stat- 
ed, while  perfectly  consistent  with  the  provi- 
lAoa  of  subdivision  5  of  section  1982.  Code 
of  OlvU  Procedure,  as  the  WOTd  "cohabiting" 
as  therein  used  Is  interpreted  by  the  dedsicus, 
does  not  predude  or  declare  as  Incompetent 
the  testlmmy  of  either  the  husband  or  wife, 
upon  the  Issue  of  the  legitimacy  of  a  dilld 
bom  in  wedlock,  of  nonintercourse^  where 
they  have  not  "cohabited"  or  not  lived  to- 
gether at  the  time  and  during  the  period  of 
conception  and  gestatitm. 

The  evidence  very  plainly  dlsdoses  that 
the  present  case  does  not  fall  within  the 
result  readied  in  the  Mills  Gasa  The  teatl- 
m<Hiy  of  both  the  plalntUF  and  the  defmd- 
ant  was  as  <me  upon  the  proposition  that  they 
had  not,  for  a  number  of  years  prior  to  the 
birth  of  the  last  child,  Clarence,  bom  to 
Mrs.  Hilton,  lived  together  In  the  same  house 
or  dwetUng.  The  plaintiCF  stated  that  the  peri- 
od <tf  time  during  which  the  separation  be- 
tween them  had  existed  down  to  the  date  of 
the  trial  was  between  Ave  and  six  years.  Tbe 
defendant,  while  candidly  admitting  that 
th^  had  not  lived  togethor  for  a  numbor  of 
years,  was  not  able  to  give  the  exact  period 
during  whldi  tb^  lived  separate  and  apart, 
giving  it  aa  her  oplnloni  however,  that  it 
was  three  w  four  years.  Tha  evidence  with- 
out cwfllct  shows  that  at  soma  date  several 
years  b^ore  the  birth  of  said  child  tbe  plain- 
tiff 1^  the  dwelling  in  whldi  he  and  defend- 
ant had  beeo  living  together  and  toak  ujf  his 
abode  in  a  cabin  on  the  same  land  on  which 
the  dwdllng  was  dtuated  and  about  100 
yards  distant  from  said  dwelling,  and  there 
slept  and  had  his  meals,  preparing  them  him- 
self, for  a  period  of  several  years  prior  to  the 
date  of  the  birth  of  the  child ;  that  during 
that  period  of  time  he  never  on  any  occasion 
slept  or  bad  a  meal  in  said  dwelling;  that 
defendant  during  said  period  never  had  a 
meal  or  sl^t  in  the  cabin  so  occupied  by  the 
plaintiff ;  that  they  often  met,  but  seldom,  if 
ever,  sgoite  to  or  exchanged  greetings  with 
eacb  other.  Besldea  this  vvldence,  there  is 
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the  Affceemmt  dated  and  presumably  execut- 
ed on  tbe  15th  day  of  December,  1917,  where- 
by the  defendant  agreed  for  the  considera- 
tioa  ther^  spedfled  to  reUngulsh  to  plain- 
tiff all  her  right  and  title  In  and  to  the  land 
described  in  said  Instrument,  and  which  cmi- 
talned,  among  other  things,  this  recital: 

"  •  *  ♦  That  the  parties  hereto  are  now 
and  for  Beveral  years  last  past  have  been  IIt- 
iug  separate  and  apart,  and  it  appearing  that 
there  is  no  reasonable  prospect  of  their  ef- 
fecting a  reconciliation  and  reanming  the  mar- 
ital relation:  •  •  •  Now,  therefore,  it  la 
mntaally  agreed,"  etc: 

[1]  But  the  case  at  bar  Is  wbolly  dUferoit 
from  the  cases  above  r^rred  to.  The  Is* 
sue  submitted  for  dedslon  was  entirely  dlf- 
feroit  In  those  cases  tiie  question  of  the 
legitimacy  of  the  diild  was  directly  In  issue; 
it  was.  Indeed,  the  prlndpal  issue,  and  dl< 
rectly  affected  tiie  status  of  the  child  with 
respect  to  an  Inheritance.  Here  the  ques- 
tion or  Issoe  tendered  by  the  pleadings  is 
not  whether  the  child  last  bom  to  defend- 
ant was  legitimate,  but  whether  the  defend- 
ant had  been,  as  charged  In  the  ccmiplalnt, 
guilty  of  having  sexual  relations  with  some 
person  other  than  the  plaintiff,  her  husband. 
In  other  words,  as  baa  been  shown,  the  i>laln- 
tiff  sought  a  decree  of  divorce  from  the  de- 
fendant on  the  ground,  among  others,  that 
the  latter  had  committed  the  marital  offense 
of  adultery,  and  he  was  entitled  to  prove  his 
case  precisely  as  any  other  issue  of  fact  may 
be  proved — that  is  to  say,  that  he  may  prove 
it  by  any  relevant  fact  or  circumstance  whl(A 
f  he  may  in  a  competent  manner  be  able  to 

present — ^and  If,  as  Is  the  theory  of  the  plain- 
tiff in  this  action,  the  evidence  offered  to 
prove  the  fact  of  the  adultery  of  the  wife 
-must  In  the  very  nature  of  the  situation, 
disclose  that  a  child  bom  to  the  wife  Is  not 
the  child  of  the  husband,  or  is.  In  other  words, 
an  illeglttmate  child,  that  ftict  is  only,  so 
far  as  the  diild  is  concerned,  an  unfortunate 
Incident  of  competent  proof  essential  to  the 
establishment  of  the  ultimate  fftct  At  any 
rate^  as  betore  stated,  where,  as  appears  to 
be  the  uncontroverted  fact  here,  the  husband 
and  wife  have  lived  separate  and  apart  for 
a  period  ot  tour  or  five  years.  It  is  -undoubt- 
edly ctmipetent,  in  an  acttcn  tar  divorce  on 
the  ground  oi  the  adultery  of  the  wife,  for 
the  husband,  either  lay  his  own  testimony  or 
that  of  other  witnesses,  to  prove  Oiat,  al- 
though be  has  had  no  sexual  relatlims  wltii 
his  wife  during  sudi  period  of  time,  she  has 
nevertheless  conceived  and  given  birth  to  a 
child  within  said  period ;  the  dominant  pur- 
pose of  such  testimony  not  b^ng  to  establish 
the  fact  of  the  illegitimacy  of  the  child,  but 
solely  for  the  purpose  of  supporting  the 
charge  of  adultery  against  the  mother  of  the 
child,  as  alleged  in  the  complaint.  Obviously 
no  nuov  forcefnl  or  pmuaslve  testimony  of 


the  ftict  of  the  wlfe^s  adultery  in  a  case  like 
the  present  as  to  the  facts  than  that  dl»- 
dosing  that  she  had  conceived  and  borne  a 
child  within  a  period  of  time  during  wbldi 
the  husband  had  never  had  sexual  relations 
with  or  access  to  her  can  be  imagined. 

The  conclusimi  necessarily  following  from 
the  foregoing  views  Is  that  the  court  bdow 
committed  error  In  Its  act!  cm  disallowing  the 
proposed  testimony,  and  that  tlie  ruling  re- 
jecting said  testimony  was  prejudicial,  tor 
reasons  now  to  be  ctmsidered,  there  can  be 
DO  doubt 

[2)  WhUe  testimony  of  the  estrajudidal 
declarations  or  verbal  admissions  of  a  party 
is  not  regarded  as  very  strong  or  very  re- 
liable evidence  (see  Code  dv.  Proa  |  2061. 
subd.  4),  sUU,  under  the  drcnmstances  of  this 
case,  the  rejected  testimony  proposed  by  the 
plaintiff  that  the  defaidant  bad  made  state- 
ments from  which  it  could  justly  be  inferred 
that  there  had  been  no  seznal  rdatloas  main- 
tained between  herself  and  the  plaintiff  for 
a  period  of  four  or  five  years  prior  to  and 
down  to  Qie  date  ot  the  birtii  of  the  diild 
last  bom  to  bw  would  be  of  singular  <w  un- 
usual Importance  and  significance  upon  the 
Issue  of  adultery,  since  it  appears  that  the 
plaintiff  with  apparent  posttlviraeas  testified 
that  he  had  not  at  any  time  from  the  date 
of  their  separation,  some  four  or  five  years 
prior  to  the  date  of  the  birth  of  said  child, 
down  to  the  happening  of  said  event  bad 
sexual  relations  with  the  def^dant  while, 
on  the  other  hand,  the  defendant  asseverated 
that  notwithstanding  that  th^  had  lived 
separate  and  apart  for  a  number  of  years, 
the  plaintiff  had  frequently  during  said  pe- 
riod of  separation  visited  her  house  in  the 
daytime  and  maintained  such  relatiooa  with 
her.  There  was  no  other  testimony  from 
either  side  addressed  to  that  question,  and 
hence  It  is  manifest  that  thereon  a  direct  and 
pronounced  conflict  was  presented,  and  thus 
the  Importance  ot  the  testimony  which  plain- 
tiff unavaillngly  attempted  to  place  before  the 
court  and  Into  the  recwd  becomes  plainly  ap- 
parent If  said  testimony  is  to  be  believed 
(a  matter  for  the  trial  court  to  det^mlne), 
and  the  statements  thus  attributed  to  the 
defendant  are  to  be  Interpreted  to  mean,  as 
with  much  reason  they  might  be  so  inter- 
preted, that  she,  duita^  the  porlod  of  time 
alleged  to  have  been  menttoDed  by  her.  had 
not  sustained  sexual  rations  with  the  plain- 
tiff, then  It  woold  Obviously  be  sufficient  to 
turn  the  scale  upon  the  issue  ot  adultny  in 
favor  of  the  plaintiff. 

[1]  2.  The  finding  that  the  ogreonent  and 
the  deed  in  question  were  procured  by  means 
of  undue  Influence  is  aostabied  by  Uut  evi- 
denca 

It  was  shown  that  the  propw^  desoibed 
in  the  tnstrumoits  In  question  was  at  the 
time  of  the  execotioa  of  said  instruments  of 
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the  value  of  923,000;  tbat  part  of  tbe  land 
was  devoted  to  the  grovring  of  grapes  and 
other  fruits,  and  that  the  annual  proceeds 
from  the  sale  thereof  were  amply  sufficient 
to  maintain  the  tamllj' ;  that  the  defendant 
at  tbe  times  moitioned  was  not  aware  of  the 
value  of  the  iffoperty  or  the  income  derived 
therefrom ;  that,  having  had  a  disagreement 
with  the  plaintiff  and  been  mistreated  by  the 
I^lntUPs  chUdrai  by  a  former  wife,  and 
having  also  a  lai^e  part  of  the  time  bebn  ill, 
her  mind  was  so  unsettled  that  she  actually 
was  Incapable  of  ezerdslng  such  Judgment  In 
the  transaction  as  would  enable  her  to  pro- 
tect hep  rights.  It  was  also  shovm,  as  the 
court  found,  that  the  negotiations  resulting 
In  the  encQtion  oC  the  agreement  and  the 
deed  w«e  omducted  by  the  family  i^yslcian, 
who  admitted  npcn  the  witness  stand  that 
the  plaintiff  promised  him  that  be  (plaintiff) 
would  pay  said  physician  a  debt  of  several 
hundred  dollars  due  from  plaintiff  to  said 
physician  in  the  event  that  he  (the  physician) 
suct^eded  In  inducing  the  defendant  to  make 
the  agreement  and  execute  the  deed.  It  is 
made  to  appear  that  the  wife  was  witboat 
Indepradent  advice  or  advice  from  some  dis- 
interested party  or  some  one  employed  by  her 
for  that  purpose,  who  could  hare  explained 
to  her  the  Importance  of  the  transactloii  and 
the  consequences  thereof. 

[4,  6]  The  relation  between  a  husband  and 
wife  Is  of  a  confidential  nature,  and  tbe  law 
requires  that,  in  a  transaction  lnv<Aving  the 
transfer  by  the  one  to  the  other  of  property 
of  value  the  husband  shall  act  In  the  highest 
good  faith  toward  his  wife,  to  the  end  that 
he  may  not  obtain  any  unfair  or  unconsd^i- 
tions  advantage  over  her  in  such  transaction. 
Civ.  God^  H  158>  ^228.  In  other  words,  as 
is  said  by  Mr.  Greenleaf  In  his  work  on  Evi- 
dence (BecUon  688),  there  must  be  In  such 
case  no  such  constraint  Impo^  upon  the 
wife  by  the  husband  as  to  prevent  her  fnmi 
exerdalng  her  free  will  with  relation  to  the 
transacUon.  Moreover,  the  rule  Is  that  In 
transactliHis  Involving  the  transftn:  ot  prosH 
erty  between  the  husband  and  wife  the  latter 
should  have  "the  benefit  of  a  full,  free,  and 
private  preliminary  ccmfference  with  a  com* 
petent  lawyer  or  business  man,  who  was  em- 
ployed and  paid  by  her,  and  In  whom  she  had 
con^Bdence,  and  who  would  be  devoted  to  her 
interest  and  hers  only."  Pirml  v.  Corrigan, 
47  N.  J.  Eq.  157,  20  AtL  227 ;  Yordl  v.  YoitU, 
6  CaL  App.  20,  91  Pac.  348,  and  cases  therein 
cited. 

[I]  WhUe  it  Is  true  that  tbe  want  of  a 
valuable  consideration  for  a  contract  or 
agreement  between  husband  and  wife  involv- 
ing a  transfer  of  property  by  one  to  the 
other  Is  not  of  its^  sufficient  to  raise  the 
presumption  of  fraud  or  undue  Influence  In 
the  procurement  of  such  agreement,  yet 
Where,  as  here,  there  la  a  valuable  oonaidaa- 


tlon  for  the  agreonent  wblcb,  wbai  viewed- 
by  the  ligbt  of  the  ccofldential  relation  ex- 
isting between  the  parties,  is  so  small  as  to 
**8hoA  the  conscience."  the  fact  of  the  in- 
adequacy of  the  consideration  m&y  be  con- 
sidered as  a  circumstance  tending  to  sui^rt 
the  claim  that  the  consummation  of  the 
transaction  has  not  been  free  from  fraud  or 
undue  influ^ce.  In  this  case  It  Is  obvious 
tbat  the  consideration  is  whidly  inadeguate. 
The  fact  la  that  tbe  amount  which  the  wife 
appears  to  have  agreed  to  take  In  considera- 
tion of  ho-  KUnQDlshment  <tf  all  her  rl^ts 
in  the  property,  and  indeed  Her  rl^t  to  sup- 
port by  the  plaintiff,  ia  ridiculously  small— 
in  fact,  hardly  sufficient  to  supprat  hersdf 
and  children  In  a  proper  manner  for  a  period 
of  two  years — and  wbra  this  Is  conddered 
together  with  the  other  circumstances  to 
which  we  have  above  adverted,  It  is  clear 
that  the  finding  of  the  court  that  the  agree- 
ment and  the  deed  were  procured  by  means 
of  undue  influence  is  sufficiently  supported. 
Indeed,  it  may  Justly  be  said  that  upon  Its 
face  the  agreement  is  as  to  defendant  so 
Improvident  as  to  give  it  littl^  If  any,  stand- 
ing in  a  court  of  conscience. 

[7]  It  is  contended,  however,  that  the  de- 
fendant Is  not  entitled  to  a  reclasion  of  the 
agreement  tor  the  reason  that  she  postponed 
resdndlnc  the  same  tor  a  long  period  of  time 
after  Its  ezecation,  and  that  she  bad  tM»> 
rowed  the  sum  of  $150,  hypothecating  tbe 
agreement  as  security  fOr  the  loan,  and  that 
she  had  received  the  payments  due  under 
the  agreement  up  to  the  time  of  the  com- 
mencement <rf  this  action  and  bad  not  re- 
turned or  offered  to  return  the  same  or  any 
amount  which  she  had  received  under  tbe 
agreement  The  evidence  shows  that  she  was 
not  Informed  or  knew  of  her  right  to  rescind 
until  after  she  had  been  so  advised  by  her 
attorney  at  the  time  she  employed  him  to 
defraid  the  present  action.  But  manifestly 
this  la  not  a  case  requiring  ttie  defoidanl 
to  restore  or  offer  to  remove  any  money  she 
received  from  tbe  plainGUf  under  tiie  terms 
of  the  agreement  to  entitle  her  to  a  decree 
rescinding  the  same.  The  money  she  re- 
ceived under  the  agreement  she  used  In  de- 
fraying the  living  expenses  of  herself  and 
two  children,  and  she  thus  received  from 
the  plaintiff  nothing  more  than  she  would 
have  been  entitled  to  rec^ve  from  him  be- 
fore the  agreement  was  executed.  The  plain- 
tiff, therefore,  could  not  have  been  injurious- 
ly affected  by  a  failure  on  the  part  of  tho 
def^dant  to  restore  the  money  he  paid  to  her 
imder  the  contract.  Besides,  the  plaintiff 
knew,  or  at  least  he  must  have  known,  tbat 
the  money  he  pai^  to  her  under  the  agree 
ment  would  be  used  by  her  for  her  support, 
and  therefore  was  fully  aware  of  the  fact 
that,  in  case  she  did  rescind  or  attempt  to 
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readnd  the  agreement,  afae  woald  be  unable 
to  repay  tbe  money  paid  thereunder;  sbe 
having  no  other  prop^ty  or  mwey  with 
which  she  coold  repay  tbe  amounts  received 
by  her.  See  More  v.  More,  133  Gal.  469,  «5 
Pae.  1044,  66  Pac  76;  Gade  v.  Armstroiig. 
145  CaL  370,  78  Pac.  872;  CaL  Farm  & 
Fruit  Ca  et  aL  T.  Sdiiappa-Pletra.  IBl  CaL 
732,  91  Pac.  593;  Richards  v.  Farmm'.  eta, 
Bank,  7  CaL  App.  387,  94  Pac.  393. 

The  Judgment  must  be  reversed  because 
of  the  ruUng  of  the  court  above  considered, 
excladlug  testimony  offered  by  the  plaintiff 
of  alleged  admissions  by  the  defendant  that 
she  and  her  husband  had  net  lived  together 
and  bad  had  nothing  to  do  with  each  other 
tbr  a  numb»  of  yean  prim  to  tbe  date  of 
the  Urth  of  the  child  last  bom  to  her.  Ac- 
conUngly  the  Judgment  la  reversed,  with  di- 
recttona  to  the  trial  court  to  try  de  novo  and 
so  determine  tiie  single  lasae  of  adultery. 

Weccncur:  FTOGH,  P.  J.;  BURNE1T,J. 


PELOIAN  et  al.  v.  WALDMAN.    (Civ.  3916.) 

(District  Court  of  AppeaL  First  District,  Di- 
vision 1,  CaUfomia.   Aag.  31.  1921.) 

1.  Vendor  aad  parehater  «s>334(4)— Demaed 
that  parehater  should  slga  ceairairt  sot  In  ao- 
oorri  with  Memoraednm  of  sale  a  withdrawal 
of  vendor's  aoeeptaaoe  of  otfer. 

Where  a  vendor  demanded  that  parcbasers 
should  sigo  a  contract  for  a  deed  containing 
conditions  not  in  accord  with  the  provisions  of 
B  memorandum  of  sale,  which  constltiited  tbe 
original  contract,  his  action  amounted  to  a 
withdrawal  of  liis  acceptance  of  the  offer  of  the 
purchasers,  and  entitled  them  to  a  return  itt  a 
deposit  of  part  payment  on  tbe  parchase  price. 

2.  Vendor  and  parehater  ^i02-^*Resoi8Slon 
of  ooatraot"  aoeompllthed  hy  aott  faidleatinv 
IntantiOD. 

A  vendor  resdndfaig  a  contract  need  not 
use  the  word  "resdnd,"  aiiKe  any  appropriate 
worda  or  any  definite  acts  by  whidi  he  Indicates 
that  he  will  not  further  proceed  with  fulfillment 
<^  the  contract,  and  that  be  will  not  permit  the 
vendees  to  proceed  farther  with  the  perform- 
ance of  their  obligation,  will  amount  to  a  "re- 
sdsrion"  or  abandonment  of  the  contract 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bescis- 
sion.j 

3.  Veador  and  purchaser  ^334(4)~Moaey 
paid  at  a  deposit  or  as  a  forfeit  en  a  eon< 
tract  may  be  rscovertd  by  vsMleet  en  retols- 
sloB  by  vendor. 

A  vendee's  deposit  on  a  contract  of  sale 
even  if  it  is  referred  to  as  a  forfeit,  upon  re- 
scission of  the  contract  by  the  vendor,  re- 
mains as  money  had  and  received  to  the  use  of 
tlie  vendees,  subject  to  he  recovered  In  ap- 
propriate .  action. 


Appeal  from  Superior  Oonrt,  Vnmo  CmiD- 

ty;  D.  A.  Caaliln,  Judge. 

Action  by  John  Pelolan  and  another  against 
P.  H.  Waldman.  Frmn  Judgment  tar  jUatat- 
tiffs,  dtfMidant  appeals.  Afflnned. 

Wllllams  ft  Fenstermadier,  of  FresnOb  tot 
appellant. 

C.     Bomestdl,  of  Fresno^  for  respMidents. 

WASTE,  P.  J.  The  plafntifra  bnmght  this 
action  In  assumpsit  to  recover  $1,000  alleged 
to  have  bem  received  by  tiie  defendant  for 
th^r  use.  The  deftedant  answwed.  deny- 
ing the  indebtedness,  and  by  way  of  a  fur- 
ther defense,  set  up  a  contract  for  tbe  pnr- 
cshaae  and  sale  of  real  estate,  entered  Into 
the  plalntUEs,  tlte  paymoit  of  $1,000  aa  a  de- 
posit and  part  of  the  purchase  prices  the  vio- 
lation of  the  terms  of  the  agreement  on  the 
part  at  flieplalntUEa,  and  the  retention  by  de- 
fendant ia  tbe  $1,000  as  Uqnidated  damages 
because  of  the  braacb  of  the  contract,  nie 
lower  court  found  the  facts  to  be  as  alleged 
In  the  answer,  except  that  it  determined  that 
it  was  the  defandent  who  breadied  tbe  agree- 
ment for  the  purcliase  of  tbe  real  pn^^tfty, 
and  tlmt  it  was  he  who  had  not  pwformed 
the  oonditioiis  of  the  contract.  It  held  that 
plaintiffs  wwe  entitled  to  recover  the  money 
paid,  and  entered  Jndgmmt  accordingly.  De- 
fendant has  appealed. 

[1]  The  facts  npm  wbldi  the  court  baaed 
its  decision  are  few  and  without  ankarent 
conflict.  On  December  20,  1919.  through  the 
medium  of  a  real  estate  agent,  tbe  plaintiffs 
entered  Into  an  agreement  with  the  defend- 
ant for  the  purchase  by  them  from  him  of  20 
acres  of  land  in  Fresno  county,  together  with 
sundry  personal  property,  for  the  sum  of 
$21,000,  $1,000  of  which  was  jKild  in  cash, 
tbe  receipt  of  which  was  acknowledged  by 
the  defendant,  the  balance  to  be  paid  In  ac- 
cordance with  the  terms  of  the  meuiorandum 
of  agreement  prepared  by  the  real  estate 
agent  which  was  in  writing,  arorored  and 
accepted  by  both  plaintiffs  and  def«idant. 
Tbe  memorandum  called  for  a  further  pay- 
ment of  $3,500  and  a  note  for  $1,000,  on  de- 
livery of  a  contract  setting  forth  certain  cove- 
nants and  conditions  upon  which  the  sale 
was  to  be  made,  and  provided  that  a  con- 
tract for  a  deed  in  the  jisual  form,  and  coo- 
tatnfng  the  usual  t^usee,  warrantiee  and 
covenants  between  the  vendor  and  voideee, 
should  be  executed.  The  contract  was  also 
to  provide  that  the  payments  fen:  the  land 
should  be  made  by  the  retention  by  the  ven- 
dor of  GO  i>er  cent  of  all  crops  produced  on 
the  land  until  such  time  aa  the  balance  of 
the  purchase  prlce^  $lfit0OO  and  intereat, 
Bbould  be  paid, 

Several  proposed  contracts  were  drawn  by 
the  defendant  and  submitted  to  the  plaintiffs, 
all  of  which  contained  provisions  objection- 
able to  th^  and  not  in  keeping  with  the 
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teima  of  tbie  memorandnm.  Plaintiffs  refaeed 
to  sign.  On  JanuaiT  20,  1920.  the  defendant 
presented  another  contract,  signed  by  him- 
self and  wife,  to  the  plaintiffs  and  st  the 
same  time  ddirered  to  them  a  written  no- 
tice which  reqnlred  them  to  sign  the  pro* 
posed  agreement  hj  6  o'clock  of  that 
day.  Failure  to  comply  with  the  demand, 
the  notice  stated,  was  to  be  construed 
as  a  breach  of  plaintiff's  offer  to  pur- 
chase, and  the  11,000  d^ioslt  would  there- 
npon  be  forfeited  as  liquidated  damages. 
This  contract,  like  the  others  tendered  by 
the  defoidant,  contained  additional  cove- 
nants not  provided  for  by  the  preliminary 
agreement,  and  not  in  accordance  with  its 
terms.  One  of  these  conditions  required  that 
the  1920  crop  of  raisins  grown  on  the  premis- 
es should  be  dellrered  to  the  California  Aa- 
soclated  Raisin  Company,  instead  of  being 
applied  in  payment  of  the  purchase  price. 
Another  provision  of  the  tendered  contract 
was  that  the  land  was  sold  subject  to  a  crop 
mortga^  for  (300,  also  subject  to  an  agree- 
ment between  the  seller  and  one  Peter  Musto, 
the  exact  nature  of  which  does  not  clearly 
appear  In  the  proposed  agreement,  but  which 
is  foreign  to  the  terms  of  the  memorandnm. 
The  provision  for  the  payment  of  taxes  was 
not  in  accord  with  the  original  understand- 
ing. The  plaintiffs  refused  to  sign  the  agree- 
ment upon  the  ground  that  the  objectionable 
features  not  contemplated  by  ihe  original 
agreement  Were  included,  and  demanded  a 
return  of  their  deposit.  Defendant  took  the 
stand  that  the  contract  was  at  an  end,  and 
retained  the  money.  The  lower  court  found 
that  the  acts  of  the  appellant  amounted  to 
such  a  withdrawal  of  his  acceptance  of  the 
offer  of  the  respondents  as  to  entitle  them  to 
the  return  of  the  money  paid  as  a  deposit  and 
part  payment  on  the  purchase  price.  It  held, 
in  effect,  that  the  contract  was  rescinded  by 
the  appellant.  Its  conclusion,  we  think,  was 
correct. 

[2]  It  was  not  necessary  for  the  appel- 
lant to  use  the  word  "rescind"  in  order  to  ac- 
complteh  what  Is  meant  by  that  term.  Any 
appropriate  words,  or  any  definite  acts  by 
which  a  vendor  indicates  that  be  will  not 
further  proceed  with  the  fulfillment  of  the 
contract,  and  that  he  will  not  permit  the  ven- 
dees to  proceed  further  with  the  performance 
of  their  obligation  on  th^r  part  to  be  per- 
formed, will  be  taken  to  amount  to  a  rescis- 
sion, or  an  abandonment  of  the  contract,  so 
far  as  the  vendor  is  concerned,  and  will  be 
held  to  entitle  the  vendees  not  in  default  to 
their  choice  of  rmedies  for  the  breach,  one 
of  which  is  to  sue  for  the  return  of  the  money 
already  paid  on  the  contract  Pearson  v. 
Brown,  27  Gat.  App.  125,  ISl,  148  Pac.  956. 

[I]  The  money  paid  as  a  deposit,  or  even 
■  ''as  a  forfeit"  remains  In  the  hands  of  the 
vendor  as  money  had  and  received  to  the 
use  of  the  vendees,  subject  to  be  recovered 
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by  them  In  an  appropriate  action  for  tliat 
purpose,  deary  v.  Folger,  84  Gal.  316,  321, 
24  Pac.  280,  18  Am.  St  Hep.  187;  Drew  v. 
Pedlar.  87  Cal.  443,  452,  26  Pac.  749,  22  Am. 
St  Bep.  257;  Heiltg  v.  Parlin,  134  Cal.  99, 
102,  66  Pac.  188;  Burmester  v.  Qom*  35  CaL 
App,  549,  552.  170  Pac.  674. 
Tlie  Judgment  is  affirmed. 

We  concur:  BICHABDS,  J.;  EERBI- 
OAN.  J. 


PEOPLE  V.  ZARI.    (Cr.  945.) 

(District  Court  of  Appeal.  First  Diatrict,  Divi- 
sion 1.   CaUfomia.   Sept.  3,  1821.) 

1.  Homicide  «=3237— Accused  must  prove  la- 
saslty  by  preponderance  of  evidenoe. 

Accused,  charged  with  murder  and  pleading 
insanity,  must  establish  insanity  by  a  prepon- 
derance of  the  evidence. 

2.  Homlcldo  «=»253(4)~Evldaaoa  hald  to  siiiw 
nnrder  In  first  degree. 

In  prosecotioD  for  wife  murder,  evidence 
held  to  show  the  killing  was  without  considera- 
ble or  any  provocation,  and  undnr  drcumatanc- 
es  showing  an  abandoned  and  malisnaot  heart, 
so  that  a  verdict  of  murder  in  the  first  degree, 
rather  than  manslanghter,  was  Justified. 

3.  Criminal  law  «s>48— imtloaallty  aot  twt 
of  Insanity. 

Altboogh  one  may  be  Irrational,  yet  if  he  has 
reasoning  capacity  snffldent  to  distinguish  be- 
tween right  and  wrong  aa  to  the  particular  ad 
be  is  doing,  and  to  know  that  it  Is  wrong  and 
criminal,  and  will  subject  liim  to  punishment, 
he  muat  be  held  responaible  for  his  conduct 

4.  Hoalelda«9286(l)— iMtnelloa  aa  to  pn- 
sanptiM  af  latmt  fran  aM  htM  proper. 

In  a  murder  trial,  aa  Instruction  t^t  the 
law  conclusively  preaamea  a  aaUeious  and 

guilty  intent  from  the  deliberate  commission  of 
an  unlawful  act  for  the  purpose  of  injuring  an- 
other was  proper,  under  Code  Ov.  Proe.  1 1963, 
snbd.  2. 

5.  Criminal  law  «3»858<4)-«atuta  permlttlag 
written  Instraotlons  to  ba  takea  to  Jury  roon 
oonstnied. 

In  a  murder  trial,  where,  during  its  delibera- 
tions, the  Jury  returned  to  the  courtroom  and 
asked  further  explanation  of  the  term  "malice," 
and  the  court  read  to  the  Jurors  Pen,  Code,  f 
188,  it  was  proper,  at  the  request  of  one  of  the 
Jurors,  to  have  the  Coda  section  copied  to  be 
taken  into  the  Jory  room,  aa  against  the  objec- 
tion that,  under  section  1137,  if  this  were  done, 
all  of  the  instructions  should  be  reduced  to 
wiitfaig  and  handed  to  the  Jury. 

Appeal  frtMZi  Superior  Court,  City  and 
County  of  San  Francisco;  Lonis  H.  Ward, 
Judge. 

Angelo  Zari  waa  oonvlcted  of  murder  in 
tlie  first  degree,  and  appeals  from  the  (urder 
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overruling  his  motI<m  for  new  trial  and  from 
the  Jodgmait  Order  and  Judgment  affirmed. 

Ernest  B.  D.  Spagnoli,  of  San  Frandsco. 
and  V.  L.  Hatfield,  of  Sacramento,  for  ap- 
pellant. 

TT.  8.  Webb,  Atty.  Geo.,  and  Jobn  H.  Blor- 
dan,  Deputy  Atty.  Gen.,  fbr  tbe  People. 

WASTE,  P.  J.  The  api>ellant  waa  con- 
victed of  tbe  crime  of  murder  in  the  first 
degree,  and  sentenced  to  a  term  of  life  Im- 
prisonment He  appeals'  firom  the  order 
drying  his  motion  for  a  new  trial,  and  from 
the  judgment 

The  facts  are  few  and  simple.  On  May  I 
17,  1620,  In  a  diepute  over  tbe  possession  of 
certain  bank  books,  the  d^endant  cut  his 
wife's  throat  with  a  pocketknife,  Inflicting 
injuries  tram  which  she  died  Instantly. 
There  were  no  eyewitnesses  to  the  hf»nlclde. 
N^hbors  who  heard  sounds  ot  the  disturb- 
ance In  the  Zaxl  home  summoned  tbe  police 
officers.  When  they  arrived  the  wife  lay 
dead  upon  the  flow,  and  tbe  defendant  was 
lying  near,  face  downward,  with  a  long  cut 
described  by  tbe  surgeons  as  "more  of  a 
Buperflclal  wound,"  across  his  neck.  He  had 
the  knife  in  his  hand.  When  removed  to  the 
emergen<^  hospital  for  treatment  the  de- 
fendutt  told  a  representative  of  the  strict 
attom^'8  office  that  be  "had  scnne  trouble 
with  her  [his  wife],  and  he  killed  her  with  a 
knife."  Later,  on  the  same  day,  a  police 
officer  asked  him,  "Why  did  yon  kill  your 
wife?"  and  he  rolled,  "I  killed  her  because 
she  had  the  bank  boola  and  wouldn't  give 
them  back  to  ma" 

(1, 1]  The  defendant  interposed  and  sought 
to  susteln  the  defense  ot  insanity.  It  was 
lncumt>ent  cq;Kin  blm  to  esubUsh  such  In- 
sanity by  a  preponderance  of  tbe  evidence. 
In  tbe  estimation  of  the  Jury  be  did  not  do  so, 
and  It  therefore  properly  disregarded  the  plea. 
People  V.  Wniard,  ISO  CaL  643.  662,  89  Pac. 
124.  He  now  cmitends  that  he  was  improp- 
erly convicted  of  murder,  upon  facts  which 
show  nothing  more  than  manslaughter.  We 
have  carefully  scrutinized  the  record,  and  are 
fully  satisfied  that  this  contention  cannot  be 
upheld.  It  Is  very  evident  that  the  Jury  was 
not  Impressed  with  the  story  told  by  the  de- 
fendant In  the  light  of  other  compelling 
features  of  the  case.  The  drcomstances  sur- 
rounding the  brutal  killing  of  the  d^oidant's 
wife,  and  the  events  leading  up  to  It  confirm 
his  own  admissions  made  Immediately  follow- 
ing the  commission  of  the  crime.  Tbe  record 
amply  supports  the  theory  of  the  prosecution, 
which  was  manifestly  accepted  by  the  Jury, 
that  the  killing  was  without  considerable,  or 
any,  provocation,  and  under  such  drcum- 
stances  as  to  show  an  abandoned  and  malig- 
nant heart  on  the  part  of  the  defendant 

[3]  The  appellant  complains  ot  the  refusal 
of  the  trial  court  to  give  obtain  Instructicms, 
but  we  find  no  error  waa  thus  committed. 


BEPORTEB  (Oal. 

The  roQuested  Instmctlon  ttiat  absence  of 
proof  of  motive  is  a  circumstance  tending  to 
show  Innocence,  and  might  In  Itself  create  a 
reasonable  doubt  of  guUt.  was  prc^rly  cov- 
ered by  an  instruction  glvai  by  the  court 
The  requested  instruction  that  If  tbe  Jury 
believed  from  tbe  evidence  that  the  defend- 
ant's mind  was  Irrational  at  the  time  of  the 
homicide,  even  though  caused  by  the  continu- 
al or  excesslTe  use  of  ^oobollc  or  Intoxicat- 
ing beverages,  It  was  its  duty  to  find  tbe  de- 
fendant not  guilty  by  reason  of  Insanity, 
was  pr<^eily  refused.  It  Is  not  a  correct 
statement  of  tbe  law  on  the  matter.  Although 
one  may  be  Irrational,  yet  If  he  has  reascmlng 
capacity  sufficient  to  distinguish  between 
right  and  wrong  as  to  the  particular  act  he  is 
doing,  and  to  linow  that  it  is  wrong  and 
criminal,  and  will  subject  htm  to  punishment 
be  must  be  held  responsible  for  his  conduct 
People  V.  WUlard,  supra.  150  GaL  654,  89  Pac. 
124.  Tbe  question  of  Insani^  and  its  relation 
to  this  case  was  amply  covered  by  the  court's 
charge.  Tbe  defendant  submitted  two  In- 
structions relating  to  manslaughter  which  the 
court  mlgbt  properly  have  given.  The  omis- 
sion however,  was  cured  by  another  Instruc- 
tion, and  the  submission  to  the  Jury  of  a  form 
of  verdict  by  which  It  might  have  returned  a 
verdict  of  manslaughter,  had  It  been  so  dis- 
posed. 

[4]  Appellant  also  ccnnplains  of  the  glvln-j 
of  certain  Instructions.  The  precise  Instruc- 
tiaa,  given  in  the  case — to  the  effect  that 
the  Jury  should  not  be  governed  by  sympathy 
— was  approved  in  People  v.  Borjorqnez,  35 
CaL  App.  350,  353, 189  Pac  922.  Tbe  Instruc- 
tiou  that  the  Jury  wag  not  to  CMislder  wheth- 
er or  not  the  defendant  waa  insane  at  the 
time  of  tbe  trial,  but  was  to  consider  htm 
then  sane,  waa  proper.  The  Instruction  that 
if  the  Jury  believed  that  the  evidence  iwoved 
to  a  moral  certainty  and  beyond  a  reasonable 
doubt  that  the  acts  of  the  defendant  were  In- 
spired by  hatred  and  revenge,  and  were  not 
those  of  an  Insane  person,  it  was  Ita  duty  to 
find  the  d^endant  guU^,  when  read  with 
the  other  Instructions,  was  not  error.  The 
instmctlon  that  tike  law  condnsiT^  pre- 
sumes a  malldoua  and  gull^  Intent  from  the 
ddlberate  conunlsslon  of  an  unlawful  act  for 
the  purpose  of  injuring  another,  was  also 
proper.  Code  Civ.  Proc.  t  1963,  subd.  2; 
People  V.  Buabton.  80  GaL  160.  166,  22  Pac. 
127,  649;  People  v.  BoUng.  88  CaL  380.  382; 
23  Pac.  42L 

[I]  The  giving  ol  written  Instructions  was 
waived  by  both  sides,  and  the  court  delivered 
its  charge  orally.  During  Its  deliberations 
the  Jury  returned  to  the  courtroom  and  re- 
quested a  further  explanation  c€  the  meaning 
of  tbe  word  "malice."  The  court  thereupon 
read  to  the  Jurors  section  188  of  the  Penal 
Code.  One  of  them  requested  that  the  Oode 
section  be  copied,  and  delivered  to  tbe  fore- 
man, to  be  taken  Into  the  Jury  room.  Tbn 
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dcfnidant  objected  unless  all  of  the  Instruc- 
tlona  were  reduced  to  wrltins  and  banded  to 
the  Jury.  The  objecUon  was  overruled.  The 
secticm  was  copied  and  dellTered  to  the  Jury 
as  requested.  The  appellant  now  assigns  this 
conduct  as  prejudicial  error.  He  bases  his 
contention  upon  hla  construction  of  section 
1137  ot  the  Penal  Code,  which  provides  that 
upon  retiring,  the  Jury  may  talu  with  It,  "the 
written  Instructions  given."  We  do  not  think 
it  was  ever  contemplated  by  the  Legislature 
that  the  court  might  not.  If  requested  by  the 
Jury,  reduce  to  writing  a  portion  of  the  oral 
Instructions,  and  submit  it  to  them  for  ood- 
tiideration,  Just  as  It  might  if  the  Instructions 
bad.  In  fact,  been  part  of  a  written  charga. 
To  bold  that  tmder  such  circumstances  as 
those  here  reviewed  it  was  Incumbent  upon 
the  trial  Judge  to  reduce  a  lengthy  charge  to 
writing,  in  order  to  allow  one  short  Code 
section  to  be  copied  and  taken  into  the  Jury 
room  for  the  instruction  of  the  Jurors,  who 
asked  for  nothing  more,  would  result  in  work- 
ing an  absurdity.  The  point  is  absolutdy 
devoid  of  merit. 

The  order  drying  a  new  trial  and  the 
Judipnoit  are,  and  etxib  iBt  aCBrmed. 

We  concur:  KSBBIQAN,  J.;  BIOH- 
ABDS,  3. 


MEISTER  V.  LAWRENCE.    (Civ.  S963.) 

iTMBtrict  Court  of  Appeal,  First  District,  Di- 
vision 2.  California.  Sept  7,  1821.  Hear- 
iog  Denied      Saprema  Goort  Not.  8,  1921.) 

Vendor  and  purchaser  «==>228(5,  6)— Principal 
defraaded  by  agent  of  half  latarast  la  prop- 
erty entitled  to  entire  latweat  at  against  pur- 
ehasar  with  notice. 

Where  purchaser's  agent  and  third  perBon 
misrepreaented  to  purchaser  that  vendor  re- 
quired a  cash  payment  of  $13,000,  instead  of 
$5,000,  induced  purchaser  to  permit  third  per- 
son to  contribute  $6,500  and  receire  an  undi- 
vided half  interest  in  the  property,  and  retain- 
ed the  91,500  excess  paid  by  parcbaaer,  the 
transaction  was  frandulent,  and  entitled  pur- 
chaser to  entire  interest  in  the  property  as 
against  one  who  purchased  third  person's  in- 
terest, without  consideration  and  with  knowl- 
edge of  fraud. 

Appeal  from  Superior  Court,  Contra  Oosta 
County;  B.  H.  Latimer,  Judga 

Action  by  Charles  E.  Meister,  also  called 
Charles  Mefster  against  Joe  Lawrence,  in 
wblch  the  defendant  filed  a  crossHnmpIalnt 
Judgment  for  defendant  on  his  cross-com- 
plaint, and  plaintiff  appeolsL  AJBnned. 

Meredith,  lAndls  it  Chester,  of  Sacnmen- 
to,  for  appelant. 

Aram  &  Carraghar  and  Clifford  A.  Bw- 
aeU.  all  of  Sacram^to,  tot  respondoit 
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P.) 

NOUBSB.  J.  Plaintiff  commenced  tbis  ac- 
tion In  ejectmoit  Involving  the  ownership  of 
an  undivided  one-half  Interest  in  certain 
property  sltnated  in  Contra  Oosta  county. 
Defraidant  answered  and  filed  a  cross-CMn- 
plalnt,  attacking  i^alntUTs  title  as  having 
been  founded  on  fraud.  Judgmmt  went  for 
defradant  on  this  cross-comi^aint,  quieting 
Mb  title  to  the  entire  interest  in  the  prop- 
erty, and  from  this  Judgment  plaintiff  ap- 
peals. 

The  facta  of  the  case  material  to  the  opin- 
ion are  that  prior  to  the  8th  day  of  Febru- 
ary, 1918,  defendant  employed  cme  Curtis  as 
his  ag^t  to  negotiate  the  purchase  for  him 
of  the  property  In  suit  from  one  Kirk.  The 
ageait  arranged  with  the  owner  for  the  pur- 
chase of  the  property  for  the  full  price 
of  $43,768.40,  of  wblcli  amoimt  the  sum  of 
$5,000  was  to  be  paid  dovra,  and  the  bal- 
ance was  to  be  secured  by  a  deed  of  trust 
upon  the  property.  Be  then,  in  conjunctitm 
with  one  Gi^glns,  fraudulently  represented 
to  defendant  that  the  full  purchase  price  of 
the  property  was  $52,800,  of  which  amount 
$13,000  must  be  paid  down.  Through  the  con- 
nivance of  Cartls  and  Gogglns  the  d^endant 
was  then  Induced  to  agree  to  permit  Gogglns 
to  Join  In  the  purchase  of  the  property  upon 
the  fraudulent  terms  which  were  thus  pre- 
sented to  him,  and  for  this  purpose  defend- 
ant, on  Felniiary  8,  1918,  entered  into  a 
written  agreemwit  with  Gogglns,  reciting 
that,  whereas  each  of  them  had  deposited 
the  sum  of  $6,500  on  account  of  the  purchase 
price  of  $52,800  for  the  property,  and  that 
tlie  deed  tiierefor  was  to  be  delivered  In  de> 
fendant*!  name,  and  Oogs^  bad  agreed  to 
sign  and  execute  a  Joint  note  and  deed  ot 
trust  for  the  balance  of  the  pordnase  price 
of  the  property,  be  (Gogglns)  was  declared 
to  be  the  owner  of  an  undivided  one-baU 
Interest  in  the  property.  When  defendant 
discovered  that  the  purchase  i«lae  of  the 
property  was  but  $43,768.40,  that  bat  $6,000 
was  paid  to  the  owner,  that  Gogglns  paid  In 
notMng,  and  tbat  he  and  Curtis  retained 
$1,500  of  tbe  $6,500  which  defendant  bad 
paid  as  hla  half  of  the  first  payment,  he 
immediately  cimiidained  of  the  fraud,  pro- 
cured a  warrant  for  tbe  arrest  of  Oo^ns, 
and  employed  couns^  to  adjnat  tbe  difficul- 
ties and  protect  bis  rlgbt&  About  this  time 
Curtis  died,  and  Gof^ins  transferred  hla  in- 
terest, evidenced  by  the  paper  of  February 
8,  1918,  to  one  Wright.  Plaintiff,  who  was 
a  creditor  of  a  partnership  composed  oC 
Gogglns,  Curtis,  and  <me  other,  on  the  14tli 
day  of  October,  1918,  took  a  deed  from 
Wright,  conveying  all  the  rlgAt,  tltle^  and 
interest  in  this  property  vhicb  he  had  r» 
celved  througSi  the  transfw:  frwn  Goggina 
No  consideration  was  paid  by  plaintiff  for 
this  conveyance,  but  either  a  partial  or  com- 
plete adjustment  of  plaintiff's  cdalm  against 
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the  GogglDs  partnership  was  made  through , 
the  traDsactimu  It  U  upon  this  chain  of  title 
that  plalntlfl  relies  as  evidence  of  his  owner- 
ship of  the  pMverty  In  salt 

Tte  conrt  found  that  OarUs  and  Gogglns. 
who  were  business  associates,  made  the 
false  rcpresentatlonB  to  the  defendant  here- 
inbefore recited,  and  that  these  acts  w&ce  a 
fraud  upon  defendant;  fiiat  on  the  16th 
day  of  August,  1918,  plaintiff  for  the  first 
time  discovered  the  fraud;  that  he  imme- 
diately sought  hoth  CurtiB  and  Gogglns,  but 
he  was  unable  to  see  Curtis  because  he  was 
at  tbat  time  sick  in  the  hospital  and  died 
on  the  18th  day  of  August;  that  after  dlU- 
g«Qt  seardi  be  located  Gogglns.  and  con- 
fronted him  with  the  InfonnatlOD  whldi  he 
had,  but  that  he  ran  from  him  and  has  not 
since  been  found;  that  in  the  early  part  of 
September,  1918,  plaintiff  sought  out  de- 
fendant and  inquired  of  him  as  to  the  In- 
terest of  said  Qoggina  In  said  property; 
that  defendant  thereupon  Informed  plaintiff 
that  Oonliu  had  no  interest  thOTein,  and 
e^dalned  to  him  all  the  details  of  the  fraud 
which  had  bem  inactlced  upon  him;  that 
thereafter  and  on  the  21th  of  September, 
1918,  Gogglns  purported  to  assign  all  his 
Interest  In  the  pnqjwrtr  to  one  a  H.  Wright, 
but  that  aald  transfer  was  without  consid- 
eration and  that  on  the  14Uk  of  October, 
Wis,  said  Wri^t  purported  to  transfer 
bis  Interest  in  the  property  to  plaintiff,  but 
that  said. transfer  was  also  without  consid- 
eivtion.  Finally,  the  court  found  that  when 
tAalndfl  tovk.  the  transfer  ^m  Wright  he 
was  fnlly  Informed  (tf  all  the  fraudulent 
acts  whldH  haTa  been  detailed,  and  that 
neither  plalntlfl  nor  Wrlgtit  were  bona  Ada 
purcbaaera  of  said  property. 

The  erldence  amply  sustains  every  mate- 
rial [kortion  of  the  findings  of  the  trial 
court  As  to  the  good  fbUh  Ot  i^aintlfl,  it 
is  made  plain  by  the  testimony  of  num^na 
witnesses  that  before  he  took  the  transfer 
from  Wrifl^t  he  was  fully  Informed  regard- 
ing the  tmud,  that  he  was  told  that  a  war- 
rant had  been  Issued  upon  a  complaint 
charging  Gog^s  with  anbezzlement  in  the 
transactiou,  and  that  Gogglns  bad  no  en- 
forceable daim  against  defendant  or  any 
Interest  In  the  property.  It  also  appeared 
that  Wright  was  merely  a  tool  in  the  hands 
of  Goggins,  used  for  the  purpose  of  cover- 
ing his  fraud.  From  all  the  drcumstancee 
surrounding  these  latter  transfers,  the  In- 
ference could  fairly  be  drawn  that  no  con- 
sideration passed  to  Wri^t.  The  circum- 
stances were  Butfldeat  to  put  any  reasonable 
person  on  notice.  There  is  no  oror  in  the 
record. 
Judgmmt  affirmed. 

We  concur:    LANODON.  P.  J.;  ffPOB- 
TEVANT,  J. 


PEOPLE  V.  FRITZ.   <Cr.  1001.) 

(District  Court  of  Appeal,  Sint  District.  IH- 
rision  1.  California.  Sept  6,  1921.  Beheai^ 
log  Denied  Oct.  6,  1921.  Hearisc  Denied  by 
Supreme  Court  Not.  3,  1921.) 

1.  ladletneat  asd  laformatloa  ^143— Dofael 
waived  by  defendant's  fallsre  te  neve  ta 
have  Isfonnatloa  set  aside. 

I>efendant  h;  failure  to  move  to  set  atfde 
InfonnatioD  not  mbscribed  br  district  attorney 
under  Pen.  Code,  H  809,  860)  waived  the  de- 
fect under  section  996,  and  was  thereafter  pre* 
eluded  from  taking  advantage  thereot 

2.  Crlmloal  law  «s>l035(2),  1166(1)— FaHars 
to  farsish  teetlMOsy  )a  lower  easrt  baCora 
trial  Is  ssperior  esirt  held  not  groaai  for  re- 
versal. 

In  prosecution  for  Tiolati<w  of  state  Mes- 
cal Practice  Act.  {  17,  tbat  defendant  when 
ease  was  called  for  trial  in  the  superior  conrt 
liad  not  received  a  copy  of  tiie  transcript  of 
testimony  taken  in  the  lower  court,  demanded 
when  defendant  was  arraigned,  Md  not  ground 
for  reversal,  where  no  eontinoance  was  asked 
and  no  objection  made  to  proceeding  with 
the  trial,  and  no  showing  or  claim  made  tliat 
defendant  waa  prejudiced,  and  where  the  tran- 
script was  fnmiahed  during  the  trial  and  was 
used  br  defendant's  coansel  with  apparent  fa- 
miliarity. 

3.  CriBilBal  law  «»ll66i/2(6)  —  That  ooart 
proeeeded  to  Impasel  Jsry  thoaok  sene  of 
regular  Jurors  did  sot  resposd  ta  roll  oall 
held  not  sronsd  for  reversal. 

That  court  proceeded  to  Impand  Jury 
thongh  some  of  the  jarora  npoa  the  regular 
panel  tailed  to  respond  upon  roll  call  Md  not 
ground  for  reversal,  hi  absence  of  showing  tiiat 
any  objectionable  juror  was  forced  upon  de- 
fendant after  shs  had  exhausted  her  pvoip- 
tory  challenges. 

4.  Criminal  law  «=»8II(5)— Isttnictloa  as  to 
weight  to  be  gives  testlnoay  of  hired  detec- 
tive* or  state  agents  Md  Impropar. 

In  prosecution  for  violatioh  of  State  Uedi- 
cal  Practice  Act  I  I'^i  instroction  as  to  the 
weight  to  be  given  testimony  of  hired  detec- 
tives or  state  agents  held  improper  in  that  It 
singled  out  the  testimony  of  a  particular  class 
of  witnesses  for  comment 

B.  CriailKal  law  172(2)— lapropar  intrw- 
tlon  net  ground  for  reversal  where  evideeoe 
eleariy  establtohed  dafendanrs  gallt 

In  prosecution  for  violation  of  State  Medi- 
cal Practice  Act  8  l?i  instruction  on  the  weight 
to  be  given  testimony  of  hired  detectives  or 
state  agents  held  not  ground  for  reversal,  where 
the  evidence  dearly  established  defendant^ 
guilt 

6.  Criminal  law  «==>8II(1)— Instnietions  8ta> 
gling  oat  testimony  of  partfesfar  wltaesa  for 
oomment  Impropn'. 
InatroctioDB  should  not  single  out  the  tes- 
timony of  a  particular  witness  for  comment  or 
comment  on  the  weight  to  he  attadied  to  a  par- 
ticular pieca  of  evidence. 


^»Por  otlnr  easw  Me 


wrnie  tople  and  KBT-MUVBBB  In  aU  Key-NusilMred  Dlgerta  and  Indexes 

Digitized  by  Google 


nBOPIiE  T.  FRITZ 

(Ml  P.) 


7.  CrimlRft)  law  «3e»8I  1(6)— lastrnotloM 
Blliil  ont  iafMidut'a  tMtlmoiiy  for  tomnMt 
Improper. 

In  proBecDtion  for  nolation  of  State  Medi- 
cal Practice  Act,  |  17,  instroction  that  no 
greater  presumption  attaches  in  favor  of  de- 
fendant'a  teatimony  tiian  attadies  in' favor  of 
that  of  aiqr  other  witnesa  keld  improper,  in 
that  it  singled  out  the  teatfmony  of  a  particu- 
lar witnesa  for  comment. 

8.  CrinlRal  law  «s»ll72<2)— Improper  listTMO- 
tlon  Bot  irouatf  for  revarul  where  eirfdeaoe 
eletrly  •stabllsbed  tfefendaafs  faUt. 

In  proaecDtlon  for  vlolatioii  of  State  Med- 
ical Practice  Act,  {  IT,  inatmctlon  that  no 
greater  preaumption  attediea  In  favor  of  de- 
fendant's teatimonr  than  attaches  In  favor  of 
that  of  any  other  witness,  though  improper, 
waa  not  ground  for  reversal,  where  the  evi- 
dence deai^  established  deftadfux^e  gvUt. 

ft.  Criminal  law  ^»655 (5)— Court's  disoussloa 
before  Jury  witfi  defendant's  oonasel,  a»  to 
the  effeet  of  his  argnneat  to  Jury,  Inpropar, 
Court's  diacnsBlon  with  defendant's  coun- 
sel, in  jarora'  preaencet  as  to  the  iaaport  and 
effect  of  hia  argummt  to  the  Jury,  Md  im- 
proper. 

10.  Criminal  law  I66'/2(13)— Impropriety 
of  court's  dltcnsslon  with  d^eadanf  s  ooum- 
ael,  In  Jurors'  preeenoe,  a»  to  effeot  of  coun- 
sel's  remarks  to  Jury,  held  cured  by  instrno* 

tiOBS. 

Impropriety  of  court's  discussion  with  de- 
fendant's connael,  in  presence  of  jury,  as  to 
effect  of  counsel's  remarks  to  jury,  held  cured 
by  iiutanietions  charginK  Jnrora  not  to  consider 
the  conversation  between  defendant's  coansel 
and  the  court. 

Appeal  fr(Hn  Superior  Court,  City  and 
County  of  San  Francisco;  Harold  Loader- 
back,  Judge. 

Boae  Frite  waa  convicted  of  violatiiw  the 
State  Medical  Practice  Act,  and  she  appeals. 
Affirmed. 

Kdwln  V.  McKende,  of  San  Francisco,  for 
appellant. 

U.  S.  Webb,  Atty.  Gen.,  John  H.  RIordan, 
Deputy  Atty.  Gen.  (Harry  A.  Encell,  of  San 
Francisco,  and  Frank  M.  Smith,  of  Los 
Angeles,  of  counsel),  for  the  People. 

WASTE),  P.  J.  The  appellant  was  con- 
victed in  the  superior  court  of  the  dty  and 
county  of  San  Francisco  of  the  crime  of 
misdemeanor,  to  wit,  a  violation  of  section  17 
of  the  State  Medical  Practice  Act  (St  1017. 
p,  and  was  sentenced  to  pay  a  fine  of 
$300,  or.  In  default  thereof,  to  be  confined 
in  the  county  Jail  for  a  term  of  60  days. 
She  appeals  from  the  judgment  of  conviction 
and  sentence. 

[1]  The  information  in  Hie  case  is  not 
aubscribed  by  the  district  attorney  or  any 
one  .acting  in  hla  b^alf,  for  which  reason 
the  appellant  contends  that  there  Is  no  valid 
information  on  file.   It  Is  undoubtedly  the 


law  that  an  information  In  this  state  must 
be  subscribed  by  the  district  attorney  (Pen. 
Code,  S  809),  and  that  the  lnformati<m  must 
be  set  aside  by  the  court  In  which  the  de- 
fendant Is  arraigned  upon  bis  motion.  If  it 
be  not  80  subscribed  (Pen.  Code,  S  905).  But 
if  the  motion  to  set  aside  the  information  is 
not  thus  timely  made,  and  none  was  made  In 
this  ease,  the  defendant  will  be  held  to 
bave  waived  the  objection,  and  la  precluded 
from  afterwards  taking  advantage  of  the  de- 
fect Pen.  Code,  |  996 ;  People  v.  Johnston, 
48  Cal.  640,  550:  People  v.  Ylllarinok  66  OaL 
228,  280.  B  Pac.  154. 

[2]  When  the  case  was  called  for  trial 
the  defendant's  counsel  stated  to  the  court 
that  he  bad  never  received  a  copy  of  the 
transcript  of  testimony  taken  in  the  lower 
court  which,  he  asserted,  be  had  dffinanded 
when  the  defendant  was  arraigned,  and  ask- 
ed that  the  record  show  the  fact  He  asked 
for  no  continuance  of  the  matter,  and  made 
no  objection  to  proceeding  with  the  trial. 
There  is  nothing  In  the  record  to  show,  and 
appellant  does  not  now  assert,  that  she 
suffered  any  prejudice  by  reason  of  the 
alleged  failure  to  receive  the  transcript 
During  the  trial  such  a  transcript  waa  pree- 
eut,  and  was  used  by  counsel  for  the  appel- 
lant with  apparent  familiarly. 

[3]  At  the  inception  of  the  trial  upon  the 
call  of  the  roll  of  the  regular  jury  panel, 
some  of  the  jurors  did  not  answer  to  their 
names.  The  appellant  objected  to  proceed- 
ing imless  the  court  should  compel  the 
missing  talesmen  to  be  brought  into  court. 
The  court  overruled  the  objection  and  direct- 
ed the  cleA  td  proceed  with  Impaneling 
the  jury.  In  the  process  of  which  the 
defendant  exhausted  all  of  her  peremp- 
tory challenges.  She  now  contends  that 
she  was  deprived  of  the  right  to  have 
all  of  the  Jurors  upon  the  panel  present  In 
court  We  do  not  think  there  is  any  merit 
In  this  contention,  for  the  defendant  Is  only 
entitled  to  a  fair  and  Impartial  jury,  not  a 
Jury  comxjosed  of  any  particular  Individuals. 
People  V.  Durant  116  Cal.  179,  199,  48  Pac. 
75:  People  v.  Schafer,  161  Cal.  573,  577, 
119  Pac.  920;  People  v.  Kromphold,  172  Cal. 
512.  520,  157  Pac.  599.  It  is  not  shown  in 
the  record,  nor  suggested  by  appellant  In 
her  briefs,  that  any  objectionable  Juror  was 
forced  upon  her  after  she  had  exhausted 
her  peremptory  challenges. 

There  Is  nothing  In  the  contention  of  the 
appellant  that  the  verdict  rendered  Is  at 
variance  with  the  allegations  of  the  informa- 
tion, which  charges  the  defendant  with  vio- 
lating the  provisions  of  section  17  of  the 
Medical  Practice  Act  of  the  State  of  Cali- 
fornia, setting  out  the  facts.  The  verdict 
follows  the  charging  i>art  of  the  Informa- 
tion, which  Is  sufficient  The  proof  that  the 
defendant  held  herself  out  as  a  practitioner, 
that  she  examined  patients,  and  prescribed 
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ioe  tbdr  ailmenta,  is  In  accord  irltti  tb»  all»- 
Sfttiona  of  tbe  facts  alleged  in  tbe  information 
on  wUdi  tbe  charge  of  Tiolattm  of  tiie 
aectlon  of  tba  Medical  Practice  Act  la  inedl- 
cated. 

[4-S]  Tbe  court  Instrocted  tbe  jary  fliat 
it  sbould  not  disregard  the  teetbnony  of 
hired  detectlTes,  or  state  agents,  who  testi- 
fled  In  the  case,  solely  and  only  fbr  the- 
reason  that  tb^  had  been  thus  employed, 
but  should  give  their  testlmmiy  the  same 
c(m8lderatl<m  as  any  other  testimony  in  the 
case,  giving  It  SQ<di  wdgbt  as,  considering  its 
natnre,  the  opprnttinlty  for  knowing  the  facts 
to  which  the  witnesses  testifled,  their  Bppeai- 
ance  and  demeanor  upon  tlie  witness  stand, 
and  all  other  elements  which  might  go  to 
their  credibility,  including  th^r  Interest  and 
bias,  and  sbonld  give  to  th^r  testimony 
such  w^ght  as,  under  the  drcumstances,  the 
same  in  their  Judgmoit  was  entitled  to 
rec^ve.  The  giving  of  this  instruction  was 
not  revendble  errw,  although  it  rmr^  bap- 
pais  that  a  trial  Judge  is  warranted  In 
charging  the  Jury  respectUig  the  credibility 
of  any  witness,  <n-  particular  class  of  wit- 
nesses, or  the  manner  in  which  their  testi- 
mony should  be  rectf  ved.  It  were  Car  better 
to  charge  the  Jurors  generally  concerning 
such  matters,  and  let  the  subject  rest  there. 
Instructions  wbidi  ^ngle  out  the  testimony 
of  a  particular  witness  for  oommoit,  and 
instructions  bearing  tm  the  wdght  to  be 
attached  to  a  particular  piece  of  evidence, 
should  not  be  given.  People  v.  Oonverse. 
28  Cal.  App.  687,  689.  153  Pac.  734. 

[7, 1]  The  defendant  took  the  stand  la  ho- 
own  behal£  Tbe  court  Instmcted  the  Jury 
as  follows; 

"Yon  are  Instructed  that  while  the  defend- 
ant in  a  criminal  action  is  not  required  to  take 
the  stand  and  testify,  yet  if  she  does  so,  her 
aredibflity  and  the  value  and  effect  of  ber  evi- 
dence are  to  be  weighed  and  determined  by  the 
same  rules  as  tbe  credibility  and  effect  and 
value  ol  tbe  evidence  of  aoy  other  witness  la 
determined.  If  a  defendant  elects  to  take  the 
stand  and  testify  in  her  own  behalf,  ber  testi- 
mony is  to  be  weighed  in  the  same  manner,  and 
measured  according  to  tiie  same  standard,  as 
the  testimony  of  any  other  witness,  and  the 
testa  for  determining  credibili^  of  witnesses 
as  i^ven  you  In  another  part  of  the  instructions 
are  to  be  applied  to  her  testimony  alike  with 
tbat  (rf  all  other  witnesses.  No  greater  pre- 
sumption aitaohe*  in  /owr  o/  her  testimony 
than  attaohn  m  /ovot  of  tkaf  of  any  other 
toitneat." 

Appellant  cconplalns  of  the  instruction, 
Itarticularly  that  portion  which  Is  under- 
scored. It  has  been  repeatedly  pointed  out 
that  It  Is  bad  practice  for  the  trial  judge  to 
single  out  tbe  testimony  of  any  witness, 
especially  If  the  witness  be  tbe  defendant, 
and  Instruct  with  particular  reference  to  his 
testimony.  While  an  Instruction  as  to  the 
dcfradant'K  testimony,  whivb  is  not  a  d^iar- 
tnre  from  Instrnctlims  tiiat  have  been  aUowed 
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to  pass  by  tbe  Soprano  Oonrt^  does  not  for- 
uiflh  suffldent  ground  for  rOTersal,  attention 
has  been  repeatedly  called  to  the  alUclsm  of 
similar  Instructions  in  the  more  recently 
dedded  cases  (People  t.  Anderson,  105  Cal. 
82,  86,  88  Pac.  618),  and  It  has  been  emphatt 
caily  held  tbat  Justice  would  be  more  surely 
aooompUshed  if  no  such  instmctlMia  were 
given,  and  tlie  credibility  of  tiio  defendant 
were  left  mtirely  to  the  Jury  (People  v. 
Boren,  139  Cal.  210,  216,  72  Pac.  899; 
Pet^le  T.  Tan  Evrain.  Ill  OaL  144.  153,  43 
Pac.  520).  As  was  said  in  both  of  those 
caaeSi  it  la  difficult  to  logically  attribute  the 
giving  of  any  Instruction  whatever  on  tbe 
subject  of  a  defendant's  testimony  to  any- 
thing rtae  than  a  purpose  to  expressly  dis- 
parage the  witness  before  tbe  Jury. 

[1,11]  At  the  conclusion  of  tbe  arsument 
of  counsel  for  the  defendant,  the  court  asked 
what  be  meant  by  certain  remarks  addressed 
to  the  Jury,  hereupon  Oiere  ensued  a 
cdloqny  between  the  conrt  and  oonnsel, 
which  ended  by  the  coimael  being  adjudged 
In  contempt  of  court  and  fined  960,  wiUi  an 
alternative  of  qwndlng  two  days  In  Jail. 
AppOUant  took  an  exce^on  to  tite  action  of 
the  conr^  and  now  assigns  the  episode  as 
pT^udldal  miscondnct  of  tiie  trial  Jndge, 
entitling  ber  to  a  reversal  the  Jud^ent. 
We  are  very  candidly  of  tiie  (^nion  tbat 
tiie  trial  court  was  guilty  of  a  most  serious 
inraslon  of  tiie  rights  ot  the  defeadant,  when 
it  oitraed  into  the  discussion  with  counsel 
before  the  Jurors,  as  to  the  Import  and  effect 
of  the  latter'a  argument  But,  with  appar- 
eat  realization  of  Its  own  error,  the  court 
instructed  tbe  jurors  that  tbe  conversation 
which  occurred  between  the  attorney  for  the 
defendant  and  tbe  court  was  not  to  be 
ccmsidered  by  them  as  bearing  In  any  way 
upon  the  case,  and  that  they  were  to  entirely 
disabuse  thtir  minds  of  everything  that 
occurred  relative  to  the  issue  that  had  arisen 
between  the  court  and  counsel,  and  decide 
the  matter  as  Indicated  In  the  Instructions, 
on  the  evidfflice  presented  to  them.  While 
the  episode  Is  regrettable,  and  should  not 
have  occurred,  we  must  deem  its  effect  to 
have  been  cured  by  the  action  of  tbe  trial 
conrt  In  admonishing  the  Jurors  to  clear 
their  minds  ot  any  Impression  It  might  hare 
left  PeO[de  v.  Ruef,  14  Cal.  App.  576,  600, 
114  Paa  4S,  64;  People  v.  Overacker,  15  Cal. 
App.  620.  628,  116  Pac.  766. 

From  our  examination  of  the  entire  cause, 
Including  the  evidence  which  so  clearly  estab- 
lishes the  guilt  of  the  appellant  of  the  offense 
with  which  she  was  charged,  we  are  of  tbe 
opinion  that  none  of  the  errors  complained 
of  resulted  in  a  miscarriage  of  Jostlce  la 
the  case. 

Tbe  Judgment  ia  affirmed.  ^ 

We  ooncur:  BIOHAADS,  KERRI- 
UAN,  1. 
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COOPER  V.  VUCINICH.    (CIV.  3807.) 

(District  Court  of  Appeal,  BHnt  Diatrlet,  Diri- 
sioQ  2,  Oalifomia.    Sept.  7*  1021.) 


1.  Appeal  utf  •rror  9=>iOl  1(1)  —  Finding*  on 
eonfliotlng  evidence  not  disturbed. 

Findings  4a  fact  will  not  b«  disturbed  for  ■ 
mere  conflict  in  the  evidence. 

2.  MnnMpal  corpontlons  9=»706(7)— Cmtrib- 
■tory  negllooMce  of  truefc  driver  stniok  by 
■otor  bus  at  street  Intersection  held  for 

Cootribntorr  negligence  of  truck  driver, 
who  slowed  down  before  crossing  intersecdug 
street  coDtaining  railroad  tracks  runniog  paral- 
lel with  curve,  and  who  was  struck  by  defend- 
ant's Jitney  bos  approaching  on  truck  driver'a 
left  on  intersecting  street  at  excessive  rate  of 
speed  when  bne  swerved  to  wrong  side  of  street 
Id  attempt  to  pais  In  front  of  tmek,  held  for 
Jury. 

3.  Munitipa)  eorporatlOM  «s»705(i)  — Driver 
of  vehicle  should  slow  down  before  omslm 
street  oontaining  railroed  tracks. 

Driver  of  motor  vehicle  should  slow  down 
upon  entering  Intersecting  street  containing 
railroad  trscfcs. 

4.  Mnslelpal  oonimtlons  i^roSCZ)  —  Vehlole 
hM  rlBht  of  way  over  ether  vehicle  approach- 
ing on  intenecting  street  on  its  left. 

Under  Motor  Vehicle  Act,  S  20(6),  truck 
had  right  of  way  over  jitoey  bus  approaching 
on  its  left  on  Intersecting  street 

Appeal  from  Superior  Court,  Alameda 

County;  T.  W.  Harris,  Judge. 

Action  l)y  P.  A.  Oooper  against  S.  Vucinich. 
Judgment  for  plaintlCt,  and  d^oidant  ap- 
peals. Affirmed. 

Base,  SUvaratelii  &  GoUier.  of  Oakland* 
for  appellant 

Dinm  Jj.  PbllllpB,  of  Oakland,  and  Bsther 
P.  PhilllpB.  of  San  Frandsco,  for  respondent 

NODBSB,  J.  This  iB  an  action  f6r  damag- 
es for  Injuries  to  person  and  property  result- 
Ing  from  a  collision  between  an  automobile 
track  owned  and  operated  by  plalntUf  and  a 
aeroi-passenger  touring  car  belonging  to  de- 
foidant  and  operated  by  him,  through  his 
agent,  as  a  Jitney  bus.  The  collision  occur- 
red S^tember  14, 1919,  at  the  southwest  cor- 
ner of  ttae  intersection  of  Castro  and  Sev- 
enth streets  In  tlie  dty  of  Oakland.  Judg- 
ment was  rendered  in  favor  of  plaintiff  for 
the  sum  of  $600.  Defendant  appeals,  attack- 
ing certain  flndtogs,  as  not  supported  by  the 
evidence,  to  the  effect  that  plaintiff  was  not 
guilty  of  cpDtrlbntory  negligence,  but  was 
driving  carefully  on  the  right-hand  side  of 
Castro  street  and  that  defendant  was  negli- 
gent, which  n^llgence  was  the  cause  the 
damage. 

Defendant  states: 
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"Our  aole  contention  of  plaintiff's  contribu- 
tory negligence  is  based  upon  the  fact  testified 
to  by  him  tltat  when  he  reached  the  intersecr 
tion  of  Seventh  and  Castro  streets  he  came  al- 
most to  a  stop,  and  then  proceeded  to  cross 
Seventh  street  at  a  rate  of  approximately  seven 
miles  per  hour  Erectly  in  the  path  of  the  Jit- 
ney automobile.** 


He  argues  from  this  that  when  he  (plain- 
tiff) came  almost  to  a  stop  the  driver  of  the 
jitney  was  entitled  to  assume  that  the  truck 
was  stopping  to  allow  him  to  pass  and  to 
continue  on  his  course  along  Seventh  street; 
that  when.  Instead  of  stopping,  the  truck 
proceeded  to  slowly  cro^  Seventh  street,  the 
emergency  then  arising,  necessitated  the 
driver  of  the  Jitney  to  turn  to  ttie  south  (his 
left)  side  of  the  street  in  an  effort  to  pass 
In  firont  of  the  truck  and  avoid  a  collision, 
because  the  nortb  side  was  blocked  by  the 
truck  (which  was  15  feet  long)  and  to  contin- 
ue on  bis  course  between  the  tracks  would 
place  him  In  the  direct  path  of  the  truck; 
that  when  the  jitney  swerved  to  the  south 
side  to  pass  in  front  of  the  truck  the  driver 
of  the  truck  had  ample  oi^ortanlty  to  Btop  it 
and  avoid  the  C(dlislon,  and  bis  failure  to  do 
so  amounted  to  negligence. 

[1,  2]  The  findings  referred  to  will  not, 
of  course  be  disturbed  on  appeal  for  a  mere 
conflict  in  the  evidence.  The  question  raised 
by  defendant  Is  whether  the  evidence  relied 
on  constitutes  negligence  on  the  part  of  plain- 
tiff aa  a  matter  of  law. 

Castro  street  extends  In  a  general  north- 
erly and  southerly  direction,  and  Seventh 
street  extaids  in  a  g»ieral  easterly  and  west- 
erly direction.  Seventh  street  is  60  feet 
wide.  Two  sets  of  railroad  tracks  of  the 
Southern  Pacific  Company  run  along  the 
middle  parallti  with  the  cnrh.  The  distance 
between  each  curb  and  the  outer  rail  of  the 
track  is  20  the  tra^  Is  S  feet  wide  and 
the  space  between  the  two  tracks  10  feet. 
The  truck  was  traveling  slowly  In  a  souther- 
ly direction  on  the  west  or  rlgbt-hand  aide 
of  Castro  street  PlalntlfC's  version  of  the 
circumstances  leading  op  to  the  accident 
was  tiut  just  as  he  went  on  Seventh  street 
he  came  almost  to  a  stop,  slowing  down  to  be- 
tween  6  or  8  w  8  or  10  miles  an  hour,  and  pro- 
ceeded at  that  rate  to  cross  Seventh  street; 
that  he  looked  to  see  that  the  way  was  clear, 
and  when  he  was  just  going  on  the  first  rail 
of  the  northerly  track  he  saw  the  jitney 
about  150  feet  away  In  the  space  between 
the  two,  sets  of  tra^s,  coming  toward  hlm; 
that  when  he  was  Just  crossing  the  second 
or  southerly  track  he  looked  up  and  saw  it 
about  50  or  60  feet  away,  traveling  at  least 
45  or  50  miles  an  hour,  and  just  as  the  truck 
left  this  track  the  bus  swung  towards  the 
south  or  left  side  to  pass  In  front  of  the 
truck,  striking  it  a  glancing  blow  on  the  left 
side  near  the  front,  swinging  the  truck 
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wound  KttA  hurling  Iti  oocnpants  t»  tiie 
PETttDoit;  cansiiir  the  Injuries  complained 
of.  The  jitney  oontlnaed  to  the  next  comer 
on  the  left-band  side  ot  Serentti  street  be- 
fore stopping.  Then  was  no  obstnicticm  on 
the  nwtb  side  of  SerenUi  street,  and  It  was 
In  good  repair. 

[3,  4]  The  mle  aa  to  the  care  wbldi  the 
driver  of  A  vdilcle  most  use  befm  croeslng 
a  railroad  is  wdl  established.  An  omiBSUat 
to  slow  down  upon  mtorlng  this  street  might 
well  have  beoi  a  breach  of  du^  amounting 
to  negligence.  The  truck  bdng  on  defend- 
ant's right  as  tiie  T^icles  approached  the 
Intersection,  plaintiff,  prima  fade,  had  the 
right  of  way  under  section  20  (e)  of  the  Mo- 
tor Vehlcie  Act  Deerlng,  General  Lews,  p. 
931.  That  plaintiff  did  not  act  negligently  In 
this  matter,  but  acted  with  care  and  caution, 
ae^s  to  be  a  reasonable  Interpretation  of 
the  eTldenoe,  On  tlie  other  hand,  the  erl- 
doice  shows  that  d^endant  was  violating 
the  law  as  to  speed,  and  that  be  himself 
produced  the  emerg^cy  complained  of; 
Hiat  be  then  turned  to  his  left  side  of  Sev- 
enth street  at  Its  intersection  with  Castro 
street,  although  the  road  to  the  right  was 
clear,  passed  In  front  of  the  truck,  striking 
it  In  passing,  and  traveled  to  the  comer  be- 
yond on  that  side  of  the  street  before  stop- 
ping. This  Is  In  accordance  with  the  find- 
ing that  he  was  trav^ing  "along  the  south 
side  of  Seventh  street  at  Ita  intersectl<m 
with  said  Castro  street.** 

The  flndlngs  are  amply  supported  by  the 
evidence,  and  the  Judgment  is  affirmed. 

We  concur:  LANGDON,  P.  J.;  STURTE- 
VANT,  3, 


BARQUIN  et  al.  V.  HALL  OIL  CO.  * 

(Supreme  Court  of  Wyoming.  Oct.  26,  1921.) 

1.  Libel  ud  slander  tfasrad— Lessee  not  lia- 
ble for  special  damages  oaused  by  refusal  to 
oaacel  of  record  leases  rlghtfally  raoorded. 

Lessees*  failure  to  cancel  of  record  oU  and 
gas  leases  following  forfeiture  did  not  entitle 
leKsors  to  special  damages  sustained  in  action 
for  slander  or  defamation  of  title;  there  being 
no  publication,  since  leases  were  in  the  first  in- 
stance rightfully  recorded. 

2.  Libel  and  slander  «=3i30— Pablleatlon  es- 
sential to  defamation  of  title. 

To  constitute  defamation  of  title  there 
muat  be  publication. 

3.  Libel  aad  slander  1 39— Attorney's  fees 
not  reooveraMe  In  aotlen  for  dofanatlon  of 
title. 

LpsBors  sning  lessees  for  defamation'  of 
title  following  refusal  to  cancel  leases  of  rec- 
ord followiog  forfeiture  could  not  recover  at- 
torney's fees. 


4.  Libel  and  slander  «s»  1 39— Petition  la  actlei 
for  defamation  of  title  held  Insnflelont  far 

failure  to  apaoi^  special  damages. 
In  lessors'  action  for  defamatton  of  title 
against  lessees  for  refusal  to  cancel  leases  of 
record  following  forfeiture,  petition  held  insuffi- 
cient in  that  It  failed  to  spetify  the  apedal 
damages  sustained. 

5.  Libel  and  slander  «=3l39-Petltlon  In  aoHon 
for  defamation  af  title  mast  specify  spoelal 
damages. 

m  action  for  defamation  of  title,  the  peti- 
tion must  apecify  the  spedal  damages  snstain- 
ed;  spedal  damages  being  the  gist  of  such  ac- 
tloa 

6.  Minoa  and  minerals  «»59~^oa8ors  eonid 
not  resolsd  lease  for  default  and  reoover  dam- 
ages. 

Where  oil  and  gas  lease  required  lessee  to 
drill  witliin  specified  time,  but  contained  no 
forfeiture  clause,  lessors,  baring  rescinded  the 
lease  on  lessee's  default,  could  not  recover 
damages  sustained  by  reason  of  such  default; 
the  two  remedies  being  incoosistent. 

7.  EleotloN  of  remsdles  «=32— Doctrlae  not 
confined  to  oases  of  fraud. 

The  doctrine  of  election  of  remedies  is  not 
confined  to  cases  of  fraud,  but  applies  when- 
ever a  party  takes  an  inconsistent  position, 
whether  arising  from  daims  that  cany  a  dif- 
ferent measure  of  damages  or  otherwise. 

8.  Mines  and  minerals  «s»l2l— Foots  held  not 
to  entitle  lessors  to  damages  caused  by  les- 
sees' development  of  wells  on  adjoinlno  lands. 

In  action  by  lessors,  following  rescission 
ot  oil  and  gaa  lease  for  leasees'  failure  to  drill 
well  to  depth  of  3,000  feet  aa  required  by  the 
lease,  to  recover  damages  sustained  by  reason 
of  the  development,  by  such  lessees,  of  wells 
on  adjoining  lands,  thereby  draining  oil  from 
under  lessors'  lands,  facts  Aeld  insufficient  to 
entitle  lessors  to  relief  in  that  it  did  not  ap- 
pear that  tiie  drilling  of  a  well  to  tfae  depth  of 
3,000  feet  on  their  land  would  have  produced 
oil,  or  that  a  reasonable  time  had  elapsed  in 
which  lessees  could  have  completed  the  drill- 
ing ot  a  well  on  lessors*  land. 

9.  Mines  and  minerals  4s»78(l)— ReaaonaMe 
time  for  completion  of  oil  wall  Inplled  whors 

time  is  not  spedfled. 

Where  oil  and  gas  lease  does  not  spedfy  the 
time  within  which  a  well  shall  be  completed,  a 
reasonable  time  for  completion  thereof  iriU  be 

implied. 

10.  Evldenoe  «=>20{i)— Judidal  notice  not  tak- 
en of  wiiat  constitutes  a  reasonable  tine  for 
ooffipletion  of  oil  well. 

The  court  will  not  take  iadidal  notice  of 
what  constitutes  a  reasonable  time  for  the 
completion  of  on  oil  well  in  view  of  the  vary- 
ing fortunes  in  oil  fields,  the  differences  exist- 
ing in  the  strata  of  the  earth  in  different  local- 
ities, and  the  accidents  and  etmtingendeB  aris- 
ing. 

11.  Mlnas  and  mlMrals  «„ii8fl  Lsnso  bsM  ta 
.hava  boaa  aintnally  rssolBded. 

Wfiere  lessors  rescinded  leaae  without  res- 
ervation of  any  rights  following  lessees'  ds- 


4ts>ror  athsr  easM  see  mu*  tsplo  and  KST-NUHBBB  In  sU  Key-N  umbsrsd  Olgssu  aad  lad 
'Rebearing  denied  January  10.  iS2:;. 
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fault,  th«re  was  a  mntnal  rwdsBion  predadlnx 
IcBflors  from  reconrinc  damages  nutained  by 
reason  of  default. 

12.  CMtrwts  «=>253— Retaladei  ky  aiataal 
ooasaat  whera  oaa  party  raaalada  aa<  tlia  otb- 
•r  doss  not  objaet. 
It  one  party  resdnds  a  contract  and  tha 
other  coDBenta  thereto  or  does  sot  object,  the 
rescission  Is      matoal  couent,  and  the  claims 
of  the  parties  against  each  other  arising  out 
of  Uie  contract,  nulesa  roserred,  ara  cenerally 
barred. 

Error  to  District  Court.  Vtemant  Oonnty; 
Charles  C  Winter,  Judge. 

Actlm  by  James  Bargain  and  another 
against  the  Hall  Oil  Company.  Judgment 
<or  defendant,  and.  plaintiffs  bring  «Tor. 
Affirmed. 

John  J.  Spriggs,  of  Lander,  for  plaintlCFa 
In  error. 

Hageus  &  Murane,  of  Casper,  for  defend- 
ant in  error.  * 

BliUMB,  J.  The  plaintiffs  In  error,  plain- 
tiffs below,  bring  this  action  against  the  de- 
fendant in  error,  defendant  below,  to  can- 
ed of  record  two  oil  and  gas  Uasea  held  by 
defendants  on  80  ama  at  land  In  iTremont 
coonty,  and  for  damage  In  the  snm  of  |400,- 
000  for  ftllnre  to  cancel  said  leases  of  rec- 
ord and  for  failure  to  drilL  A  demurrer 
was  sustained  to  the  orli^nal  petition.  An 
ammded  petition  was  filed.  From  this,  on 
moti<m,  wwe  8til(Aen  all  matters  relating 
to  damagei  The  idalntiffs  complain  of  this 
action  here.  Howerer.  they  filed  a  secraid 
amended  petltltm,  asking  In  the  first  two 
causes  of  action  for  the  eanceUatkn  ot  the 
lease,  and  In  tlie  third  and  fourth  causes  of 
action  for  damages.  The  leasee  were  can- 
celed by  decree  in  the  court  below.  A  de- 
murrer was  sustained  to  the  causes  asking 
damages,  and  this  action  of  the  lower  court 
Is  hen  for  review.  The  material  facts,  as 
shown  by  the  petition,  are  as  follows:  The 
first  leaser  execnted  by  the  predecessors  in 
Interest  of  plaintiffs,  is  dated  June  9,  1914, 
Is  for  ttie  term  of  10  years,  and  conti^^  the 
usual  clauses*  without,  however,  containing 
special  covenants  on  the  i»art  of  fbe  lessees. 
Notmng  was  done  under  the  lease,  but  on 
July  11,  1916.  It  was  by  plaintiffs,  who  had 
bou^t  the  land  in  the  meantime^  **rattBed" 
In  consideration  of  $500  paid  to  them.  In 
this  ratlficatioD  agreement  defoidants  agree 
to  erect  a  standard  rig  on  Uie  premises  with- 
in 90  days  In  order  to  drlU  a  well  of  S,000 
feet,  unless  oil  or  gas  Is  readied  at  a  shal- 
lower dqftb,  and  furtikw  to  drill  ofTset 
-wells.  In  case  that  no  oil  was  found  In  die 
first  well,  def^dants  agree  to  drill  other 
wells,  or  deliver  the  lease  up  for  cancella- 
tion; no  other  forfdture  clause  Is  contained 
In  the  lease.  Plalntlffa  charge  In  substance 


that  notbing  was  done  thereunder  by  deAnd- 
ants;  that  Immediately  after  the  expiration 
of  the  90  days  tbey  con^dered  the  lease  aa 
void,  and  refused  to  grant  an  extension  or 
to  give  another  lease;  that  tbey  thereupon 
"elected  to  and  did  rescind  the  same,"  and 
notified  the  defendant  in  writing,  among  oth- 
er thingSi  that,  "by  reason  of  the  defaults  In 
tbe  terms  ct  said  lease  by  said  lessee  and  his 
assigns,  the  same  has  become  and  is  null  and 
void,  forfeited,  of  no  force  and  effect,  and 
not  binding  on  the  undersigned,  who  have 
elected  to  and  have  declared  the  same  for- 
feited"; and  that  thereupon  defendants  ad* 
mitted  that  it  had  no  further  rights  In  said 
lease  or  said  premises  and  that  It  had  for- 
fdted  the  lease,  but  mallclonsly  refused  to 
cancel  it  of  record.  The  seoond  lease  in 
question,  given  originally  to  O.  H.  Patil,  final- 
ly assigned  to  defendants,  was  dated  Sep- 
tember 11,  191S,  and  plaintiffs  charge  that  It 
was  executed  by  mistake  and  in  ignorance  of 
the  existence  of  the  first  lease;  that  It  was 
null  and  void  ah  initio ;  that  defendants,  upon 
demand,  failed  and  refused  to  cancel  this 
lease  of  record;  that  this  refusal  was  "ma- 
licious"; that  in  the  meantime  defendants 
were  drilling  and  developing  wells  on  ad- 
joining premises,  thereby  fraudulently  drain- 
ing oil  from  plaintiff's  land  without  paying 
nqralty  therefor;  that  jdaintltts,  not  being 
able  to  develop  the  land  themselves,  and  with 
the  lease  as  a  doud  on  th^r  title,  were  com- 
pelled to  sell  the  land  for  flO,000,  which  is 
less  than  Its  value;  that  they  have  a  binding 
contract  wlOi  Uartel  and  Lee  for  the  sale  of 
the  land,  and  agreed  to  convey  a  good  and 
marlcetable  title,  but  tbey  cannot  consum- 
mate the  sale  until  tSie  cloud  Is  removed. 
For  bow  mudi  more  the  land  could  have  been 
sold,  in  the  absence  of  said  cloud  of  title,  is 
not  stated,  nalntlflte  also  dalm  In  general 
terms  that  they  have  been  compelled  to  go 
to  e^ense  and  trouble  and  pay  attorney's 
fees  in  order  to  caned  said  lease  and  remove 
the  cloud  from  the  title.  9200.000  is  claimed 
for  actual  and  $200,000  for  punitive  damages; 

[1.  2]  1.  We  are  dted  to  Vaught  Petty- 
John  ft  Co.,  104  Kan.  174,  178  Pac.  623,  Kelly 
V.  First  State  Bank,  14B  Minn.  331, 177  N.  W. 
347,  9  A.  L.  B.  929,  and  other  cases  which 
hold  that,  where  a  party  malldously  puts 
of  record  a  void  Instrument  affecting  title 
to  property,  he  Is  guilty  of  blander  or  defa- 
mation of  title  and  liable  for  special  dam- 
ages arising  therefrom.  Counsel  for  plaln- 
tttta  desire  us  to  extend  that  rule  to  a  case 
of  a  mere  failure  to  release  an  instrument 
whldi  was  rightfully  recorded,  but  should 
have  been  canceled  of  record  by  reascm  of 
subsequent  event&  They  call  our  attention 
to  no  authority  where  that  has  been  done; 
and,  despite  the  fact  that  questions  of  like 
kind  must  naturally  have  arlsai  time  and 
again  In  some  of  the  older  states,  we  have 


4s>Por  othar  cases  MA 
201 P.-^ 
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round  no  cam  taoliUng  such  nil&  In  order  to 
constitute  defamation  ot  title,  It  is  easentlal 
that  It  be  publlibed.  Arnold  t.  Prodacers' 
Oil  Gol  (Tex.  dr.  App.)  196  a  W.  735;  Potosl 
Zinc  Co.  T.  Mahraier,  80  Ner.  890;  ISS  Pac 
1078 ;  Ooffman  t.  Henderwrn,  0  Ala.  App.  563, 
63  Soath.  808;  SChoen  t.  Casualty  Oo^  147 
Oa.  151.  93  S.  B.  82;  25  O7C.  569..  Tbe  leas- 
ee In  this  case  were  In  the  flrst  Instance 
rightfully  recorded ;  Oiat  act  constltnted  tbe 
publication ;  and  we  fall  to  see  bow  by  tbe 
failure  tbereafter  to  execute  a  rdease  an 
additional  publication  can  be  said  to  bave 
been  made.  Tbe  point  herein  raised  was 
mooted,  but  not  decided.  In  Rogers  t.  ICnU- 
kin  Oil  Ca.  62  OkL  147,  161  Pac.  799.  In 
the  case  of  Ulckle  t.  McGehee.  27  Tex.  135, 
the  only  case  on  record,  so  far  as  we  have 
been  aUe  to  discover,  directly  deciding  part 
ot  tbe  points  raised  by  counsel  of  plaintiffs, 
a  donand  was  made  for  the  release  of  a 
chattel  mortgage,  and  It  was  alleged  that  tiie 
refnsal  to  release  "was  mallcloua,  and  for  tibe 
purpose  of  Texlng  and  harassing  tbe  plain- 
tiff, who  had  been  thereby  compiled  to  em- 
ploy  attorneys  at  great  expenm,  etc.,  for 
whicb  he  claimed  damages."  The  coart. 
without  saying  what  it  would  hold  where 
special  damages  were  shown,  held  that  plain- 
tiff was  entitled  to  a  decree  of  cancellatlim 
together  with  costs,  and  to  nothing  more. 
In  PettengUl  t.  Mather,  16  Abb.  Prac  (N. 
T.)  899.  and  Kmlder  t.  Hillman,  67  Misc. 
ftflp.  209,  107  N.  T.  Sunk  727,  It  was  held 
that,  before  the  plaintiff  in  a  suit  to  compel 
the  cancellation  of  a  lien  can  recover  his 
costs,  it  must  appear  ttiat  the  person  demand- 
ing a  cancellation  piece  must  oltex  tbe  In- 
strument  to  be  executed,  as  well  as  the  ex- 
penses of  tbe  execution.  In  the  case  of  Mor- 
rill V.  Tltie,  etc.,  94  Wash.  258,  267.  162  Paa 
860,  163  Pac.  733.  734,  it  was  Stated  that  no 
damages  were  recoverable  at  common  law 
for  the  failure  to  satisfy  a  mortgage — and 
tbe  same  rule  would  obtain  in  tbe  case  of 
other  releases — and  that  the  only  right  of 
action  was  In  equity.  That  this  Is  undoubt- 
edly true  Is  clearly  shown  by  the  absence  of 
decisions  allowing  damages  under  the  com- 
mon law  and  by  tbe  course  of  legislation  In 
tbe  United  States.  In  at  least  34  stat^  stat- 
utes have  been  passed,  requiring,  under  pen- 
alty the  release  of  recotd  of  mortgages  ot 
other  liens  after  they  have  been  satined  or 
otherwise  discharged.  The  case  of  Bogers 
V.  MllUken  Oil  Co.,  supra,  discloses  that  tbe 
Oklahoma  Legislature  In  1015  required  tbe 
cancellation  of  void  oil  and  gas  leases,  and 
the  case  of  Elliott  v.  OU  Co.,  106  Kan.  248, 
187  Pac.  682.  shows  that  the  LeglBlature  of 
Kansas  passed  a  similar  act  in  1909.  Hence 
to  approve  of  the  role  contended  for  by  coun- 
sel for  plaintiffs  would  be  noUiing  less  than 
to  Nigage  in  judldal  legLslatlcai,  whidi  we 
must  refuse  to  do.  If  any  remedy  Is  need- 
ed, that  must  In  such  case  be  asked  at  the 
hands  of  Oie  L^slature. 


[I-S]  Aside  from  this,  we  migbt  add  that 
the  second  amended  petition  in  tbls  case 
tells  in  other  respects  to  state  a  cause  ot 
action  for  defamation  of  title.  Attorney^ 
fsee  are  dalmed,  but  these  are  not  recover- 
able In  any  event  Mlckle  t.  McGehee.  su- 
pra; Cohen  v.  MinseAeimer  (Sup.)  118  N. 
T.  Sapp.  385;  Hnbbard  v.  Scott.  86  Or.  1. 
116  Pac.  S3,  and  cases  th^  cited.  This  is 
in  cons(Hiance  with  tlie  general  rule  that  or^ 
dluarily  attorney's  fees  are  not  recoverable 
16  G.  J.  114.  Tbe  special  damages  wbldi 
plalntlflta  apparently  <daim  reaam  of  such 
defamation  is  that  they  were  prevented  from 
leasing  or  selling  the  land  to  parties  other 
than  Martel  and  Lee  without  setting  out  the' 
names  or  the  price;  that  they  were  compel- 
led to  eidoroe  their  righto  at  great  expense 
and  loss  of  time ;  that  they  could  have  sold 
the  land  to  Mart^  and  Lee  for  a  greater 
sum  in  tbe  absence  of  the  cloud  of  title, 
without  naming  the  sum,  and  therefore  with- 
out naming  the  damages  sustained  thweby, 
since  the  additional  amount  would,  of  conrse, 
in  sucb  case  be  tlie  damages  snstalned.  Now 
defamation  ot  tlUe  of  property  was  not  con- 
sidered harmful  at  common  law,  and  not 
actionable  unless  q>e(dal  damages  were 
shown.  'And,  since  these  special  damages 
are  the  gist  and  heart  ot  the  a<^l(»i,  a  pe- 
culla,r  strictness  governs  in  respect  to  the 
pleadings  and  evidence.  As  was  said  in 
Griffln  V.  Isbrfl,  17  Ala.  186: 

"There  is  perhaps  no  other  civil  action  whIcL 
hu  been  treated  bo  Btrlctly  by  the  courts." 

Hence  the  special  damages  must  be  spe- 
cifically pointed  oat  or  the  petition  is  de- 
murrable. It  la  not  sufficient  to  allege  In 
general  terms  that  the  plaintiff  has  l>een 
damaged  or  that  he  has  been  prevrated  from 
making  a  sale;  if  tbe  property  could  haxt 
been  sold  for  more  than  Its  value,  or  tor  more 
than  It  actually  brought,  the  amount  there- 
of must  be  stated  and  tbe  parties  mast  be 
named.  It  is  clear,  therefore,  that  on  (his 
issue  the  pleadings  of  plaintiffs  are  not  suffi- 
cient against  a  demurrer.  Stevenson  v. 
Love,  106  Fed.  466 ;  Arnold  v.  Oil  Co.  (Tex. 
Civ.  App.)  196  S.  W.  735:  Hm  Ward,  18 
Ala.  810;  Bnrkett  v.  Griffith,  90  GaL  682,  27 
Pac.  627;  Wilson  v.  Dubi^  85  Minn.  4T1.. 
29  N.  W.  68;  linden  r.  Graham,  1  Dner  (N. 
7.)  670;  Hubbard  v.  Scott,  sapra;  Bber- 
sole  v.  Fields.  181  Ala.  421,  62  Sa  73.  In  the 
case  of  Stevenson  t.  Lov^  supra,  the  eonrt 
said: 

"Tba  action,  then,  being  In  the  nature  of  one 
for  slander  of  title,  special  damagei  is  its  gist 
and  substance,  and  it  must  be  pleaded  with 
particularity.  Odgers,  Lib.  &  ffland.  p.  187. 
An  allesation  of  loss  In  general  terms  is  not 
sufficient.  13  Bnc.  Ti.  &  Prac  p.  97,  and 
cases  there  cited.  It  will  be  observed  that  the 
declaration  hi  this  case  fails  to  set  oat  the 
name  of  the  person  to  whom  or  the  parties 
at  which  the  sale  of  the  bond  and  mortcage 
conld  have  been  made  if  tbe  alleged  false  state- 
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ments  had  not  been  made  by  the  agents  or  at- 
torncTs  of  the  defendant,  or  to  state  either  the 
name  of  the  aabsequeut  parehaaer  or  the  price 
actoallr  obtained  at  the  lale  afterwards  made. 
AH  of  tihese  are  neceBsar;  aTermenta.  'If  the 
special  damage  wae  a  loss  of  cuBtomers,  or 
of  a  sale  of  pro^rty,  the  persons  who  ceased 
to  be  castomers  or  who  refased  to  parcbase 
moat  be  named,  and,  if  they  are  not  named, 
□o  cause  of  action  ia  stated.' "  Linden  v. 
Graham,  1  Doer.  (N.  Y.)  670;  WUson  t.  Dn- 
boia,  85  Minn.  471»  2»  N.  W.  68,  69  Am.  Bep. 


2;  Hie  nttflcatloii  agreemeDt  of  fhe  first 
iMse  amtalns,  as  stated,  a  coreuant  to  erect, 
wltbln  90  days,  a  standard  rig  In  order  to 
drOl  a  well  8,009  teet  Awp  it  neceKtary;  al- 
so to  drill  olfset  wells,  without  providing 
when  this  ahcmld  be  done,  xnresumably,  there- 
fore, whenever  retjulred.  These  corenants, 
it  la  diarged,  were  not  compiled  with,  and 
counsel  for  plalntlff,  relying  Qptm  tlie  max- 
im, "Ubl  Jus  Ibl  remedlom"— "Where  there 
Is  a  right,  there  Is  a  remedy^ — claims  that 
damages  follow  as  a  matter  of  course.  We 
bare  no  fault  to  find  with  Uie  maxim.  "Ro- 
medlnm"  is,  however,  In  the  slngolar,  not  in 
the  plural,  as  oonnsti  seems  to  read  It  And 
It  may  be  further  said  in  passing,  since  coun- 
sel for  plaintiffs  apparently  desire  to  stretch 
Om  maxim  to  the  limit,  that — 

"Wherever  the  common  law  givea  a  right,  or 
prohibiti  an  Injnry,  it  also  gives  a  remedy  by 
action.  3  BI.  Com.  12S.  Tet  this  Is  to  be  un- 
derstood of  legal  right  and  injary,  and  not 
tlrnt  l^al  relief  is  to  be  had  for  every  species 
of  loss  or  injury  tliat  individoals  snstidn  by 
the  acta  of  others."  Haldeman  r.  Oliambers, 
19  Tex.  1,  62. 

We  are  cited,  further,  to  the  case  of  Lav- 
ery  v.  Oil  Development  Co.,  62  Okl.  206,  162 
Pac  737,  L.  R.  A.  1917I>,  231,  which  was  an 
action  for  damages  on  a  covenant  to  drill. 
But  in  that  case  the  plaintiff  was  satisfied 
with  one  remedy,  and  he  did  not  seek  the  ad- 
ditional remedy  of  having  the  lease  can- 
celed. A  number  of  other  cases  are  cited 
wherein  the  plaintiff  was  content  with  the 
one  remedy  of  readsioii  or  termination  of 
the  contract 

[I]  In  this  case  plaintiffs  seek  two  rem- 
edies— one  In  damages ;  the  other  in  rescia- 
tAcm  and  cancellation.  Plaintiffs  upon  de- 
fault of  defendant  promptly  rescinded  the 
lease  or  declared  it  forfeited  and  null  and 
void,  and  proceeded  to  sell  the  land,  not  sub- 
ject to  the  lease,  but  as  though  It  were  of  no 
f Mce ;  and  this,  too,  without  a  distincttve  f or- 
feitore  clause  contained  in  the  lease.  The 
defendant  failed  to  drill;  responsibility  of 
•ome  kind  for  this  to  the  plaintiffs  followed. 
How  was  this  failure  satisfied,  paid  for? 
the  obvious  answer  Is  that  satisfaction  was 
made  by  the  resds^on,  the  forfeiture,  the 
cancellatton,  and  termination  of  the  lease. 
If  this  cancellation  was  not  a  satisfaction, 
what  was  it  ^ven  fbrT  If  damages  must 


still  be  paid,  though  tlie  lease  was  resdnded 
and  decreed  in  the  lower  court  to  be  cancel- 
ed, then  the  'cancellation  and  rescission  were 
clearly  without  consideration,  and  Impose 
upon  the  delinquent  def^idant  a  double  lia- 
bility. It  the  land  was  valuable  for  oil  and 
gas,  then,  It  Is  clear,  the  defendant,  by  this 
termination,  paid  a  heavy  penalty;  If,  on 
the  other  hand,  the  land  contains  no  oil  or 
gas,  then  the  plaintiffs  sustained  no  damage. 
It  may  be  true  that  the  cancellation  of  the 
lease  does  not  completely  satisfy  the  just 
claim  of  the  plaintiffs,  but  the  law  does  not 
attempt  Impossibilities,  and  alms  only  at  sub- 
stantial Justice.  For  how  much  of  the  dam- 
age Is  the  cancellation  to  stand?  Clearly 
there  la  no  way  to  measure  that,  and  hence, 
when  plaintiffs  chose  to  pursue  this  remedy, 
it  must  necessarily  stand  for  satisfaction  in 
Its  entirety.  As  was  said  In  International 
Harvester  Co.  r.  TJenUand,  181 'Iowa,  940, 
165  N.  W.  180: 

"If  the  defradant  was  entitled  to  recover  any 
damages,  he  was  entitled  to  recover  idl  his 
damages.  If  he  recovered  any  damages,  the 
amount  recovered  must  be  deemed  all  his  dam- 
ages. If  he  should  receive  all  his  damages, 
he  would  be  made  whole,  and  there  would  be  no 
occasion  for  awarding  rescissloa.  The  defend- 
ant has  his  election  of  two  remedies;  either 
to  denounce  the  contract  and  rescind  it  or  to 
affirm  it  and  claim  damages.  To  take  one 
remedy  was  to  waive  the  other.  Having  dsr 
clared  upon  a  rescission,  he  was  entitled  to  be 
put  in  statu  quo,  and  to  recover  back  what* 
ever  of  the  purchase  price  be  had  paid. 
*  *  *  But,  the  rescission  being  awarded, 
snch  remedy  muHt  be  deemed  complete.  He 
cannot  have  rescission  without  repudiating  the 
contract  nor  damages  without  affirming  it" 

[7]  The  guotfftlon  Is  from  a  case  where 
rescission  was  made  on  the  ground  of  fraud- 
ulent repres^tatlons.  But  the  doctrine  of 
election  of  remedies  Is  not  confined  to  cases 
of  fraud.  Pickle  v.  Anderson,  62  Wash.  552, 
114  Pac.  177.  It  applies  whenever  a  party 
takes  an  Inconsistent  position,  whether  aris- 
ing from  claims  that  carry  a  different  meas- 
ure of  damages  or  otherwise.  A  claimant 
cannot  "blow  both  hot  and  cold."  When  a 
party  In  a  case  like  this  sues  upon  a  cove- 
nant, he  affirms  the  contract  as  valid,  and 
that  position  Is  Inconsistent  with  rescission, 
termination,  and  disaffirmance  thereof.  The 
principle  herein  announced  has  been  applied 
In  numerous  cases  and  under  various  condi- 
tions. Thus  in  case  of  ordinary  contracts  a 
party  cannot  rescind  it  and  also  sue  for  a 
breach  thereof.  18  O.  J.  623;  Oiesley 
Coal  Co.,  19  N.  D.  18,  121  N.  W.  73;  Seymour 
V.  Warren,  47  Misc.  Rep.  316,  93  N.  Y.  Supp. 
651 ;  Qmet  v.  Canal  Co.,  28  App.  Div.  328, 
51  N.  T.  Supp.  377;  Tyler  y.  Bldg.  Co.  (CaL 
App.)  190  Pac.  209 ;  Tlmmerman  v.  Stanley, 
128  Ga.  850,  61  S.  B.  760,  1  I*  E.  A.  (N.  g.) 
379;  Hnbbardston  lumber  Go.  v.  Bates,  31 
Mich.  168,  160.  A  veudm:  cannot  ordinarily 
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forfeit  a  contract  uiA  also  ncow  for  on- 
paid  Instaltmenta  dm  thereunder.  88  Cyc 
1904;  Bom  t.  Bandall,  86  WadL  422,  ISO 
Pac.  ei4;  Ltmla  Barry,  181  CU.  1,  183 
Paa  WSK  1B2;  Stbuon  t.  BbmA  (Tex.  CIt. 
AbM  188  a.  W.  088.  Id  case  of  a  sale  of 
persnial  pR^ntr*  tba  pordtaaer  cannot  both 
rescind  the  sale  and  also  rooovCT  on  a  war- 
ranty,  whidL  wonld  be  aUn  to  mttempting  re- 
corery  on  a  covenant  85  Cyc  160;  WU- 
Ustoo  DO  Contnteta,  1 1464;  Houser  ft  Haines 
MfK.  Co.  T.  McKar.  63  Wasb.  837.  101  Pac. 
804,27Ii.B.A.(N.  &)825^  A  similar  role 
obtains  In  cases  gmiaaMj  when  defendant 
refuses  to  perform,  preventing  thereby  per- 
formanoe  by  plalntiflk  Graves  v.  White,  87 
N.  T.  468;  White  &  Co.  v.  Bemlcfc  ft  Co., 
198  Mvm.  41.  84  N.  B.  lU;  V.  &  t.  Behan, 
110  U.  8.  888^  845,  4  Snp.  Ct.  81,  28  L.  Kd. 
168;  Meactaam  t.  Gardner*  27  Pa.  Supw.  Ct 
286;  Davla  ▼.  Tnbbs,  7  &  IK  488,  482,  64  N. 
W.  084;  nalr  t.  B^flw^^c  Go.,  8S  Cal.  Ani, 
884,  170  Pac  180.  In  the  case  of  Gbedey  v. 
Coal  0&,  supra,  when  the  contract  was  re- 
scinded by  sAalntlfl  on  aooonnt  of  breacb  of 
contract  and  frandolent  representattons,  the 
court  said: 

"Wbat  WM  tlie  sUtoi  of  the  contract  and 
of  the  portlei  thereto  after  irfainttff  bad  re- 
scinded it?  The  resdarion  vi  it  wiped  oot  the 
contract  so  far  as  baaing  any  affirmatiTe  action 
On  it  relating  to  fta  enforcement,  or  for  dam- 
ages for  Itfl  breach.  It  destroyed  all  its  vital- 
ity, and  the  relation  of  the  parties  thereto 
as  an  ezpreaa  contract  was  the  same  as  thon^ 
It  never  had  been  entered  Into." 

In  the  case  of  Bose  v.  RuzUUm«  stvra. 
plalntur,  the  vendor,  commenced  an  actlcm  to 
recover  an  Installment  due  under  a  contract, 
^niereatter  he  declared  the  contract  forfeit- 
ed for  Ihe  nonpayment  of  an'lnstallment  fall- 
ing due  snbBegoently,  and,  sfanllar  to  tbe  pro- 
ceedings In  the  case  at  bar,  pursued  an  ac- 
tion for  termlnathm  of  tbe  contract  to  final 
jndgment  and  draree  btfoie  obtaining  judg- 
ment In  the  first  aeHon.  The  court  said ; 

"Bat  dearly,  whenever  the  vendor  elects  to 
declare  tbe  contract  forfeited  by  the  vendee, 
and  does  so,  and  procnres  a  flnal  judicial  decree 
folly  and  finally  abrogating  the  contract,  all 
other  undetermined  and  oooiating  righta  ceaae 
and  are  determined.  If  the  contract  is  ab- 
rogated, It  is  not  In  a  sense  deadened,'  to 
use  appellant's  words,  but  It  Is  absolutely 
dead.  It  is  functus  offldo.  If  It  Is  so  as  to 
one  party,  It  la  so  as  to  the  other.  It  can- 
not thereafter  be  rerived  and  made  a  live 
contract  by  one  party  alone.  The  vendor  alone 
cannot  breathe  the  breath  of  Ufa  Into  It.  All 
unpaid  balances  not  liqoidated  In  Judgment  are 
waived  from  tbe  Instant  tliat  the  contract  is 
declared  extinct.  The  ai^ellant  elected  and 
chose  to  formally  and  solemnly  disaffirm  and 
declare  forfeit  the  unexecuted  prorisions  for 
the  benefit  of  the  respondent,  by  bringing,  proa- 
ecatinic,  and  pursuing  to  judgment  his  cause 
No.  (iesn,  for  the  judicial  termination  thereof. 
That  conatitoteid  an  abandonment  of  the  ac- 
tiML  then  pesding  for  the  recovery  of  any  unpaid 


pordiase  mon^  under  the  oantraet  By  tliat 
election  he  must  abide.** 

The  same  principle  has  bera  stated  in  a 
number  of  cases  involving  oil  leases.  Ray  v. 
Gas  Co.,  188  Pa.  676,  20  AtL  1065, 12  L.  B.  A. 
290,  21  Am.  8t  Bep.  822;  Agerter  v.  Tender- 
grift.  188  Pa.  S83,  21  Ati.  202;  WUIls  v.  Oas 
Co.,  ISO  Pa.  222,  18  Aa  721,  5  U  B.  A.  OOS; 
Woodland  OB  Co.  v.  Crawford,  65  Ohio  8t 
161,  44  N.  E.  1093,  34  li.  K.  A.  62;  Allen  v. 
Narver,  178  CaL  202.  172  Paa  980.  In  tbe 
last  case  dted,  the  defmdant  had  agreed  to 
drill  a  well,  or  to  pay  $100  per  mtrnth.  The 
court,  speaking  of  the  right  to  recovw  the 
amount  agreed  to  be  paid  and  the  aUania-  > 
ttve  right  of  rescission,  says: 

"It  is  quite  tme  that  by  another  provision 
of  ,the  lease  it  waa  provided  that  a  tellore  (m 
the  part  of  the  lessees  to  comply  with  the  con- 
ditions thereof,  or  their  faflnre  to  diUgently 
prosecnte  the  work  of  drilling  and  producing 
oQ,  would  render  the  lease  noli  and  void  and 
of  no  effect.  Thia  proviaion  oonatitutes  an 
option  given  to  the  lessor,  wUch  In  lien  of  in- 
sisting upon  the  payment  of  the  «ne  hundred 
dollars  per  month  as  provided  in  that  portion 
of  tbe  leaae  berdnhefore 'Quoted,  he  m^ht  or 
might  not  exerdoe  at  his  etectloa.** 

^e  case  of  Wolf  v.  Onftey,  161  Pa.  276. 
28  Ati.  1117,  Is^  we  think,  decisive  of  tbe 
case  at  tbe  bar.  In  that  case  the  defendant 
had  agreed  to  drill  and  complete  a  well 
within  six  months,  and  in  case  of  failure  to 
do  so  to  pay  to  plaintiff  9260  within  three 
months  thereafter.  Upon  the  erpiratlon  of 
the  nine  months,  ^alntlfT  forfeited  the  lease, 
but  subsequently  brought  his  action  for  dam- 
ages. Tha  court  h^  that  tbe  right  to  dam- 
ages was  lost,  and  said  in  part: 

'In  tills  ease  It  was  the  act  et  flio  lessor 
wUeh  rendered  the  lease  null  and  void  sad 
without  effect  between  the  parties,  Unthin 
6  days  after  Us  right  of  action  aecmed.  and 
without  demanding  payment  of  the  sum  sned 
for,  he  let  the  premises  to  the  Phflad^hla 
Company  for  a  term  of  20  years.  This  was  a 
prompt,  plain,  and  dedsive  election  by  him  to 
enforce  the  forfeiture  clause,  and  thenceforth 
the  lease  was  a  nullity  and  tiie  rights  sad  Ba- 
bllltles  arising  l^om  It  were  exthgnisbed.** 

[1, 11  Xn  the  case  Indiana  OU,  etc.  Oo. 
v.  McCrory.  42  OkL  186^  140  Fae.  AO.  to 
which  we  are  cited,  damages  were  claimed 
tor  Impnqnr  drilling  on  a  devdoped  i^eea 
of  oU  land.  That  case,  therefore,  has  do 
bearing  on  this.  Vb0  case  of  Kkvpner  t. 
Lemon,  176  Pa.  002;  8S  AtL  108,  and  187 
Pa.  430;  47  AtL  863,  presents  an  actton  for 
qtedfle  performance  to  compel  tbe  drilling 
of  future  wtfls  and  for  damages  arising  by 
reascm  of  draining  oU  tram  the  land  In  ques- 
tion by  otber  wells  placed  within  a  ttnr 
feet  of  the  dividing  line.  The  land  waa 
tnown  to  contain  oil  and  had  one  producing 
well  thereon.  After  all  the  oU  had  been 
drained  from  the  land,  the  lessee  sorrender- 
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lessor  sboald  be  compuaated  for  tbe  oU  tbat 
luu3  been  drained  away  by  the  weliB  on  the 
adjoining  land.  It  wUl  be  noted  that  the 
leeaor  did  not  aak  any  resdsaion,  but  that 
this  was  in  fact  made  by  the  leasee,  and  the 
decision  can  probably  be  further  explained 
on  tt»  theory,  if  on  no  other,  that  the  court 
allowed  the  damages  In  order  to  pat  the 
parties  in  stata  qno— a  principle  generally 
applicable  In  cases  of  rescission.  And  this 
brli^  ns  to  that  i^se  of  the  case  wherein 
the  plaintUb  allege  that  def^dant  drilled 
and  developed  wells  on  adjoining  lands, 
thereby  draining  oU  from  nnder  the  lands 
oC  plain  tiffs,  and  we  must  inquire  as  to 
whether  or  not  a  state  of  facts  has  beat 
pfeeented  which  might  reanire  an  allowance 
of  damage  by  reastm  tbere(^  in  order  to 
put  the  idaintiffs  In  stata  Qua  We  think 
not,  for  several  reasons,  and  without  refer- 
ence to  the  fact  as  to  whether  any  pr<4>er 
method  of  measuring  damages  exists  In  a 
case  like  this,  and  without  deciding  as  to 
whether  under  the  proper  pleadings  andi 
damages  might  be  recorored  where  lessor 
readnds  the  leaae;  In  the  fh«t  place,  It  la 
•Tldatt  that  It  must  appear,  In  ordw  to 
recorer  any  damages  at  all,  that  Oie  land 
contains  oil  or  gas  whldi  could  and  would 
have  been  obtained  and  utilized  by  putting 
down  a  well.  SiHlnger  r.  Oaa.  Co.,  14S  Fa, 
480,  4S6,  22  Aa  866;  Doff  t.  Bailey,  96 
B.  W.  S77,  20  Ky.  law  Bep:  919.  Ther*ts 
no  direct  allegation  In  the  pleadings  of  plain- 
tiff that  tibe  land  In  question  is  oil-bearing, 
bat  !f  we  concede  that,  for  the  purposes  of  a 
demurrer,  the  allegation  that  defendant 
drained  oil  ther^rom  should  be  considered 
anffldent  fbr  Oiat  purpoae^  stUl  the  otho- 
requisite  facta  abore  mentioned  do  not  ap- 
pear. Without  a  covenant  to  drill  the  de- 
fendant could  not,  of  course  be  hdd  liable 
In  any  eroit,  but,  furthw,  drilling  does  not 
necessarily  mean  that  oU  or  gas  will  be 
found.  Defendant,  under  the  agreemeot,  was 
not  omipelled  to  drill,  at  least  the  main  well, 
beymd  a  d^th  of  8,000  feet  There  la  noth- 
ing in  tiie  pleadinga  that  inframa  os  aa  to 
whether  or  not  oil  or  gas  could  have  been 
obtained  at  that  d^rth,  or  In  ftct  whediw 
it  was  at  all  feasible  to  obtain  and  utilise 
It  by  drilling  to  any  d^tb  whatever.  Again, 
the  covenant  did  not  q)ecify  the  time  with- 
in whlfdi  the  well  or  wella  should  be  cranplet- 
ed.  In  Boch  case  the  law  would  imply  a  rea- 
sonable time,  and  It  la  too  clear  to  need  argu- 
ment ttiat  dcliendant  could  In  no  event  be 
lield  reqKnislble  until  sndi  reasonable  time 
had  ^psed.  It  had  90  da^  from  July  11, 
1916,  In  which  to  erect  a  derrick.  We  are 
left  absolutely  in  the  dark  as  to  what  would 
have  been  a  reasmuible  time  In  iridGih  to  have 
completed  Oie  weU. 
[II]  Fkom  all  tbat  wa  know  tnm  the  rae^ 


elapsed.  We  cannot  take  judicial  notice  of 
such  reasonable  time;  The  varying  fortunes  In 
the  oil  fields,  the  difterencea  existing  In  the 
strata  of  the  earth  in  different  localities,  the 
anldoita  and  cmtingencies  arising  which 
must  be  taken  into  consideration,  necessarily 
fortdd.  Hoice  we  have  notiilng  before  ua 
from  which  we  could  say  that  the  plaintiffs 
have  been  damaged. 

[11,  12]  Finally,  the  plaintiffs  sllege,  In 
substance,  that  after  the  default  of  defend- 
ant the  parties  considered  the  lease  as  void, 
and  defendant  attempted  to  get  another 
lease,  which  plaintiffs  refused  to  give,  tbat 
plaintlfts  resdnded  and  forfeited  the  lease, 
and  that  thereupon  plalntifls  stated  that  it 
had  "forfeited"  the  lease,  and  had  no  fur- 
ther right!  therein.  The  plalntiffa,  in  thus 
rescinding,  reserved  no  rights.  It  would 
seem  that  these  facta,  although  defendant 
did  not  release  the  leases  of  record,  present 
a  case  of  mntaal  rescission  without  reser- 
vation of  any  rights.  If  one  party  rescinds 
a  contract,  and  the  other  consents  thereto, 
or  does  not  object  thereto,  the  rescission  Is 
by  mntaal  consent  Balya,  Adm'r,  v.  At* 
kina  &  Co.,  1S7  Ind.  881,  61  N.  a  726;  Ban- 
nister V.  Read,  1  GOman  (IIL)  92;  Sbaffner 
V.  Einian,  7  lU.  App.  620;  Gnmiw^  t.  Wil- 
kinson, IS  Ind.  866.  And  In  anch  case  the 
claims  of  the  partial  against  each  othor  aris- 
ing out  <tf  the  contract,  untesa  reserved,  are 
generally  barred.  Fnllager  v.  •BevlUe,  8 
Hun  (N.  T.)  600;  ICcOreery  v.  Day.  110  N. 
Y.  1,  23  N.  B.  198,  6  U  B.  A.  608,  16  Am. 
St  Bep.  703j  Bamea  v.  Prosaer.  157  N.  Y. 
289v  SI  N.  B.  986;  Thomas  v.  Smoot,  2  Ala. 
App.  407,  66  South.  1 ;  Ralya.  Adm'r,  v.  At- 
kins &  Oo.,  supra.  In  the  case  of  McOreery 
V.  Day,  dted  above,  the  court  said : 

''When  a  contract  Is  rescinded  wh3e  in  tb« 
coarse  of  perfsnnance,  any  claim  in  respect 
to  performance,  or  of  what  has  been  paid  or 
received  thereon,  wUl  ordinarily  'be  referred 
to  the  agreement  of  rescission,  and  In  gen- 
eral no  sach  dalm  can  be  made  unless  ex- 
pressly or  impliedly  reserved  upon  tbe  resda- 
slon.'* 

It  follows,  from  what  we  have  said,  that 
the  allegatlonB  claiming  damages  In  tbe  first 
amended  petition  were  properly  stricken  out 
(TImmerman  v.  Stanley,  supra),  if  that  is 
material  at  all  on  this  hearing,  and  tbat  the 
demurrer  was  properly  sustained  as  to  the 
third  and  fourth  causes  of  actl<m  of  the  sec- 
ond amended  petltloo. 

The  judgment  rendered  In  the  court  below 
should  accordingly  be^  and  Qie  aame  la  here- 
by, affirmed. 

Affirmed. 

POTTKH,  d  J.,  and  '"T"**''^'^  J.,  concur. 
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Il  r«  MUSKOGEE  GAS  &  ELECTRIC  CO. 

MUSKOGEE  COUNTY  fit  al.  v.  MUSKOGEE 
OAS  &  ELECTRIC  CO. 

(No.  II33S.) 

(Supreme  C^onrt  of  Oklahoma.  Oct.  11,  1921.) 

(Syllalut  bv  <&«  Court.) 

1.  Appeal  and  orror  «3»l— Right  of  appaaJ  stat- 

utory. 

Th«  light  of  ivpeal  exiits  only  where  ex- 
pressly given  by  constitntional  provision  or 
lei^dative  enactment,  and  the  right  cannot  be 
extended  to  cases  which  do  not  come  within 
the  Constitation  or  etatate. 

2.  Appeal  and  error  <S=>I50(I)  —  laterett  la 
subject-matter  authoiizlag  appeal  nust  ba 
pecuniary  and  direct. 

The  interest  In  the  anl^eet-matter  of  litiga- 
tion whidb  will  authorise  an  appeal  from  an 
order  or  decree  therein  mnst  be  a  direct  and 
pecuniary  interest  In  the  sabject-matter  of  the 
particular  case. 

3.  Taxation  «=>493(6)  —  Party  anployed  by 
county  oonmlstionera  to  discover  proper^ 
not  aMotsed  lacks  Interest  to  authorize  bis 
appeal  fron  dismissal  of  patltloa  by  state 
board.  * 

A  person  employed  by  the  board  of  county 
commissioners  of  a  county  to  discorer  property 
not  listed  and  assessed  for  taxation  has  not 
such  an  interest  in  the  subject-matter  as  to 
authorize  liim  to  prosecute  an  appeal  from  an 
Order  of  the  state  board  of  equalization  dis- 
missing bis  petition  seeking  an  increaae  of 
the  assessed  valnation  of  the  property  of  a 
public  serWce  corporation,  and  praying  the  as- 
sessment of  certain  alleged  omitted  property 
of  such  corporation;  neither  Is  audi  person  aa- 
thorixed  to  prosecute  such  aw^al  as  a  dtixen 
and  taxpayer. 

4.  Taxation  «=»49a(6)— County  attoraay  can- 
DOt  appeal  from  'Ordar  of  ^tato  board  of 
aquallzatloa  dlanlswag  potlflon  to  Incroase 
valuation  of  publlo  service  corporation. 

A  county  attorney  is  not  authorized  to  pros- 
ecute an  appeal  from  an  order  of  the  state 
board  of  equalization  dismissing  bia  petition 
seeking  an  increase  in  the  assessed  valuation 
of  a  public  service  corporation,  and  praying 
assessment  of  certain  property  of  such  corpo- 
ration alleged  to  have  been  omitted  from  tax- 
atton. 

fAddftioiial  ByUabiu  bv  Editorial  Staff.) 

5.  Taxation  «=>493(l)— CertiUn  statutory  pro- 
visions for  appeal  held  not  applicable  to  pro- 
ceeding to  tax  omitted  property. 

Rev.  liaws  1»10,  {  7368,  providiiv  for  ap- 
peals from  the  county  board  of  eqiulisation, 
tiess.  Laws  1910-11,  c.  152,  §  16.  providing 
for  appeals  from  all  county  boards  of  equaliza- 
tion to  district  and  superior  courts,  and  to  the 
Supreme  Court  if  from  the  state  board,  relate 
to  appeals  from  the  county  board's  increasing 
asaesament  and  to  the  state  board  of  equaliza- 
tion increaaiug  the  assessment  of  any  public 


service  corporation,  bat  not  to '  omitted  prop- 
erty taxes  pursuant  to  Bev.  Laws  1910,  }  7449. 

6.  Appeal  and  error  «s>l5l(2)  —  ^'Aggrieved 
person"  within  tax  assessment  aot  defined. 

An  aggrieved  person,  within  the  meaning  of 
Laws  1915,  c.  107,  art  1,  snbd.  B,  S  8,  au- 
thoriziog  an  appeal  from  a  tax  assessment  by 
the  aggrieved  person,  is  the  one  who  is  directly 
interested  in  the  assessment— the  one  whose 
pecuniary  interests  are  or  may  be  adversely 
affected— the  one  whose  proper^  has  been  as> 
sesaed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Aggriev- 
ed Party.] 

Ai^>eal  from  State  Board  of  E^ualisatioiL. 
Petition  by  W.  M.  Onlager  and  otbera^  In 
behalf  of  Muskogee  County,  before  tbe  state 
board  of  eaiulizatiott  tor  tbe  assrasment  of 
omitted  property  of  the  Muakogee  Gas  & 
Electric  Company.  The  board  dismissed  tlie 
petition  and  amended  petition,  and  petition- 
ers appeal.  Appeal  dismissed. 

Boss  &  Thundan,  of  Oklahoma  City*  for 
appd.]auts. 

Bainey  ft  Blynn,  of  Oklahoma  Cit7«  £»r 
appellee. 

NICHOLSON,  J.  On  the  27th  day  of  Sep- 
tmber.  1010,  appellants  filed  with  the  state 
board  of  equalization  tbelr  petition,  alleg- 
ing that  the  appellee  had  jffoperty  in  the 
following  years  and  amounts  not  listed  for 
taxation  and  omitted  from  the  tax  rolls  of 
Muskogee  conn^  tm  said  yean: 

"For  1912,  bills  recelvaUe,  cash,  stock,  bonds, 

secnrities,  notes,  mortgages,  diosea  In  action, 
$105,000.00. 

*'7or  1913,  Mis  receivable,  cash,  stock,  bonds, 
securities,  notes,  mortgages,  ehoses  In  action, 
$225,000.00. 

"For  1914,  bills  receivable,  cash,  stodk,  bonds, 
securities,  notes,  mortgages,  choses  in  action, 
$217,000.00. 

"For  1916,  UIls  receivable,  cash,  stock,  bonds, 
securities,  notes,  mortgages,  dioaee  in  action, 
$231,000.00. 

"For  191«k  IrfHs  receiYsble,  cash,  stock,  bonds, 
securities,  notes,  mortgages,  choees  In  action, 
$254,000.00. 

"For  1017,  bills  receivable,  cash,  ato<^  bonds, 
securities,  notes,  mortgages,  choses  in  action, 
$254,000.00.  ,  ^  ^ 

"For  1918,  bills  recelvaWe,  cash,  stock,  bonds, 
securities,  notes,  mortgages,  choses  in  action, 
$271,000.00.  .  ^ 

"For  1919,  bins  receivable,  cash,  stock,  bonds, 
securities,  notes,  mortgages,  duMOs  In  action, 
$338,067.15." 

—and  praying  said  board  to  assess  said 
omitted  property.  On  October  16,  1910,  d- 
tatlon  was  Issued  and  served  on  appeUe& 
On  November  10,  1919,  a  hearing  was 
had,  at  which  evidence  was  offered  In  sup- 
port of  said  petition;  such  evidence  con- 
Kistlng  of  tbe  annual  balance  sheets  of 
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an^ellee,  Its  oimual  returns  for  tbe  years 
mentioned,  and  the  minutes  of  the  board 
for  soch  years.  The  hearing  was  then 
contlnoed  until  December  10,  1919.  Tbere- 
Rfter  the  farther  hearing  <hi  said  petition 
was  contlnned  from  Unte  to  time  until 
ManA  16,  1920,  on  wtalcli  date  the  board 
of  eqiiallsatlim  granted  the  appellants  lean 
to  file  an  amended  petition  more  parUcnlar^ 
ly  qied^lng  the  Items  (tf  pn^)erty  of  ap- 
pellee omitted  fhun  taxation,  as  diown  by 
the  evidence  Introduced,  In  said  amended 
petlHon  it  Is  alleged: 

"Tbat  the  reepondent,  MnakogM  Oas  &  Klec- 
trie  Company,  for  the  tax  years  of  1912  to  1919, 
indosiTe,  made  and  filed  with  said  state  board 
of  eqnalbatim,  or  fhe  state  auditor,  what  pur- 
ports to  be  retnma  of  all  of  Its  taxable  prop- 
erty for  the  said  years,  respectiveb^;  that  the 
said  respondent  consistently  failed  and  refus- 
ed to  make  aaid  returns  upon  the  blanks  which 
were  prescribed  by  the  state  board  of  equaliza- 
tion and  famished  to  all  public  aerriee  corpora- 
tions hj  Ui«  state  auditor,  which  blanks  contain 
spaces  for  sneh  corporation  to  make  return  of 
all  of  dielr  assets,  fadnding  stocks,  bonds,  se- 
cotitles,  wolfing  assets,  cash,  accounts  reedr- 
stde,  bUls  receivable,  and  inaterlals  aqd  sup- 
plies, as  well  as  their  physical  property,  hot 
that  the  aaid  reqwndent  used  In  lien  thereof, 
and  made  its  various  tax  retnrna  upon,  forms 
prepared  by  it,  which  forma  did  not  provide 
for  the  listing  of  stocks,  bonds,  securities, 
workiog  assets,  cash,  accounts  receivable,  or 
material  and  supplies;  that  the  said  tax  auditor 
of  Muskogee  county,  in  the  performance  of  his 
duties  under  his  contract  with  the  board  of 
county  commissioners,  by  Investigation  learned 
that  the  said  respondent,  for  tiie  tax  years 
1912  to  1919,  inclusive,  wbt^y  failed  to  report 
the  above-mentioned  Items  of  property  which 
it  had  during  the  said  tax  years,  and  that  large 
amounts  of  property  belongin;  to  said  respond- 
ent were  tiierefore  omitted  in  determining  the 
assessed  valuation  of  the'  property  of  the  said 
company  and  therefore  escsped  taxation  entire- 
ly for  said  tax  years." 

It  is  further  all^^ed  tbat  appellee  had  as- 
sets and  i^perty  (specifically  set  out  in 
said  amended  petition)  which  were  omitted 
from  assessment  and  taxation,  aa  fbllowa: 

"For  the  tax  year  1912,  and  on  February  1, 

1912,  proper^  of  the  total  value  of  $639,542.- 
2S;  for  the  tax  year  1913,  and  on  February  1, 

1913,  property  of  the  total  value  of  $444,978.- 
86;  for  the  tax  year  1914,  and  on  February 
1,  1914,  property  of  the  total  value  of  $383,- 
711.10;  for  the  tax  year  1915.  and  on  February 
1.  1916,  property  of  the  total  value  of  $350.- 
647.06;  for  the  tax  year  1916,  and  on  Febru- 
ary 1, 1916,  property  of  the  total  value  of  $441,- 
020.44;  for  the  tax  year  1917,  and  on  February 
1,  1917,  property  of  the  total  value  of  $421,- 
977.61;  for  the  tax  year  191S,  and  on  Febru- 
ary 1,  1918,  property  of  the  total  value  of 
$470,087.75;  for  the  tax  year  1919,  and  on 
February  1,  1919,  property  of  the  total  valus 
of  $409,796.46.   Total,  $3,566,713.60." 

It  is  lurttaer  alleged  tbat  the  appellee  Is 
a  public  service  corporation,  and  under  the 


law  It  is  the  duty  of  the  state  board  of 
equalization  to  cause  the  assessed,  valua- 
tion of  omitted  property  and  assets  of  the 
appellee  to  he  certified  to  Musk<^ee  county, 
to  be  entered  upon  the  assessment  rolls  and 
tax  rolls  for  the  several  years  In  wbldi  said 
property  and  assets  were  omitted  from  aa- 
sesement  and  taxation,  that  the  same  may 
be  extended  on  tlie  tax  rOlla  for  fbe  comnt 
year  for  all  arrearage  of  taxes  vro^et]^  ao 
cming  against  aaid  property  and  assets,  in- 
eluding  interest  tberem  at  the  rate  of  6 
per  cent,  per  annum  from  the  time  tha  taxes 
should  have  become  delinquent,  and  praying 
that  the  board  determine  the  value  of  such 
onritted  property  for  each  of  uaid  tax  years, 
and  cause  the  assessed  valuation  thereof  to 
be  certified  to  the  proper  offldal  of  Musko- 
gee county  for  taxation  as  required  by  law. 

On  the  same  day  the  state  board  of  equal- 
ization made  and  entered  Its  order  dismiss- 
ing the  petition  and  amended  petition,  to 
whidk  the  appellants  excepted  and  prayed 
an  atq>eal  to  this  court,  which  was  granted. 
Appeal  was  duly  lodged  in  this  court,  and 
the  appellants  Insist  that  the  state  board  of 
equalization  erred  as  a  matter  of  law  In 
dismissing  the  amended  petition. 

At  the  tiureshold  of  this  case  we  are  con- 
fronted with  the  question  of  whether  or  not 
this  court  has  Jurisdiction  of  this  proceed- 
ing. It  is  alleged  in  the  petition  that  the 
appellant  W.  M.  Gulager  Is  the  regularly 
employed  representative  of  Muskogee  coun- 
ty, under  contract  with  the  board  of  coun^ 
commissioners  of  said  county,  as  provided 
foe  by  section  7449,  Rev.  Laws  1910,  and  he 
attempts  to  appeal  in  sudt  capad^  and  as 
a  citizen  and  taxpayer  of  Bald  county,  and 
joins  In  said  aroral  tiie  county  attorney  of 
said  county. 

[1]  It  Is  the  general  rule  that  the  right  of 
appall  exists  only  where  expressly  given  by 
constitutional  provision  or  legislative  enact- 
ment and  the  right  cannot  be  extended  to 
cases  which  do  not  come  within  the  Consti- 
tution or  statute.  Cleal  et  al.  v.  Higglnbotb- 
ham  et  al,  49  Okl.  362,  153  Pac.  64;  Lowe 
et  al.  V.  Consolidated  School  Dist,  79  Okl. 
115,  191  Pac.  737;  Brown  v.  Balloway's  Ee- 
tate,  47  Colo.  461.  108  Pac.  25;  Ex  parte 
Sharp.  15  Idaho,  120,  96  Pac.  563,  18  L.  R. 
A.  (N.  S.)  886;  State  v.  District  Court,  38 
Mont.  119,  00  Pac.  139;  Garcia  v.  Free,  31 
Utah,  389,  88  Pac.  30;  State  r.  Chittenden. 
127  Wis.  468.  107  N.  W.  500;  SuUlvan  v. 
Haug,  82  Mich.  648,  46  N.  W.  795,  10  L.  R. 
A.  263  ;  2  R.  C.  L.  27 ;  3  C.  J.  297  ;  37  Cyc. 
1113;  2  Cooley  on  Taxation,  p.  1393. 

In  Board  of  Commissioners  of  Kingfisher 
County  V.  Guaranty  State  Bank,  27  Okl. 
736,  117  Pac.  216,  this  court  says: 

"Appeals  from  orders  of  boards  of  equaliza- 
tion are  entsrdy  of  statutory  origin,  and  when 
not  authorised  by  some  statutory  or  constitu- 
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tional  prerUon,  the  rlflit  ttereto  doei  not  ax- 
tat" 

Therefore  it  is  necessary  to  determine 
whether  there  is  any  constitutional  provi- 
sion or  leglalatlTe  enactment  authorizing  an 
appeal  from  the  action  of  the  state  board 
of  equalization  in  dismissing  the  petition  of 
appeUacts. 

Section  21,  art  10.  of  the  Oonstltatlon. 
creates  the  state  board  of  equalization,  and 
defines  its  duties,  among  whicb  is  to  assess 
all  railroads  and  corporation  property,  but 
this  section  contains  no  refermce  to  an  ap- 
peaL 

Section  7449,  Rot.  Laws  1010,  under  the 
proTlslnis  of  wbidi  the  aK>ellant  Gulager 
was  employed,  provides,  In  substance,  that 
the  board  of  county  commissioners  of  any 
county  In  this  state  may  contract  with  any 
person  or  persons  to  assist  the  proper  offl- 
dftls  of  tlM  oountj  in  the  discovery  of  prop- 
erty not  listed  and  assessed.  Before  listing 
and  assessing  property  discovered,  the  coun- 
ty treasurer  Is  reqnlTed  to  give  the  person 
in  whose  name  it  is  proposed  to  assess  ttie 
same  ten  days'  notice  thereof  by  registered 
mall,  fixing  the  time  and  place  when  ob- 
JeetiMS  in  writing  to  Midi  proposed  listing 
and  assessment  may  be  made.  An  appeal 
may  be  taken  to  the  county  court  trom  the 
action  of  the  comity  treasurer  in  listing 
and  assessing  said  propwty  within  ten  days, 
by  giving  notice  of  such  appeal  In  writing 
and  flUng  an  aiv>eal  btmd  as  In  cases  ap- 
pealed from  the  board  of  county  commls- 
oloners  to  the  county  court,  and  by  said 
section,  as  amended  by  the  act  of  the  Legis- 
lature of  1915  (Session  Laws  1915,  p.  386), 
appeals  may  be  taken  from  the  final  Judg- 
ment of  the  county  court  to  the  Supr^e 
Court  This  section  relates  solely  to  the 
listing  and  assessing  of  omitted  property  by 
the  taxing  authorities  of  the  county,  and 
contains  no  provision  for  listing  and  assess- 
ing of  alleged  omitted  property  of  public 
service  corporations  whose  property  is  as- 
sessed by  the  state  board  of  equalization. 

[6]  By  the  provisions  of  section  7368, 
Rev.  Laws  1910,  appeals  ntty  be  taken  from 
the  action  of  the  county  boards  of  equaliza- 
tion to  the  county  court  wherein  the  assess- 
ment was  made,  and  by  section  15,  a  152, 
Session  Laws  1910-11,  it  Is  provided  that 
appeals  may  be  taken  from  all  county 
boards  of  equalization  to  the  district  or  su- 
perior courts  of  the  county  wherein  the  as- 
sessment is  made,  and  to  the  Supreme  Court 
if  from  the  state  board,  and  appeals  may  be 
takoi  from  the  district  and  superior  courts 
to  the  Stvrone  Court  as  provided  by  Uie 
Code  of  Civil  Procedure.  These  sections  of 
the  statute  relate  to  appeals  front  actlims 
of  the  county  board  of  equaUsatton  In  in- 
creasing the  assesnnent  of  any  person,  and 
to  the  action  of  the  state  board  of  equallBa- 


tloii  In  increaslBg  Bw  iiSMWfiiiient  of  any 
public  service  corporation  or  In  eqnaUxlng 
the  assessmoit,  and  do  not  rdate  to  omitted 
property  placed  on  the  tax  rolls  pursuant 
to  section  7449,  supra,  whidi  provides  for 
an  appeal  to  the  coonty  court  from  the  ac- 
tion of  the  coonty  treasurer  in  pladng  such 
propw^  on  the  tax  rolls. 

Section  7809,  Ber.  Laws  IftIO,  as  amend- 
ed by  chapter  177  of  Session  Laws  lOlS,  un- 
der whldi  aK)ellant  twought  this  proceed- 
ing to  place  the  omitted  property  of  the  ap- 
pellant on  the  tax  rtdls,  reads  as  follows: 

"If  any  rail  or  personal  property  be  omitted 
in  the  aasessment  of  any  year  or  yeara.  and 
the  property  thereby  tncapt  just  nd  proper 
taxation,  at  any  time  and  a«  soon  as  inch  omta- 
Bion  1b  diacovered,  the  county  assessor  or  the 
state  board  of  equalization  whose  dn^  It  is  to 
asaess  the  class  of  property  which  has  been 
omitted,  shall  at  any  time,  cause  sneh  property 
to  be  entered  on  the  assessment  roUs  and  tax 
books  for  the  year  or  years  omitted,  and  ahall. 
after  reasonable  notice  to  the  parties  affected, 
in  order  that  they  may  he  heard,  aasess  such 
omitted  property  and  caose  to  be  extended 
against  the  same  on  the  tax  Ust  for  the  carrent 
year  all  arrearage  of  taxes  properiy  accming 
against  it.  Including  therein  interest  thereon  at 
the  rate  of  six  jftr  cent  per  annum,  from  the 
time  anch  tax  should  have  become  ddinqnent 
If  any  tax  on  any  property  Uable  to  taxation  is 
prevented  from  being  collected  for  any  year 
or  years,  by  reason  of  any  erroneons  proceed- 
ings, or  failure  to  give  notice,  or  otherwise, 
the  amount  of  such  tax  which  such  proiwrty 
should  have  paid  or  should  have  been  paid 
thereon  shall  be  added  to  the  tax  on  such  prop- 
erty for  the  carrent  year,  and  if  for  want  of 
sufficient  time  or  for  any  other  eanse  soeh  as- 
sessment cannot  be  entered  on  the  tax  books, 
and  the  tax  thereon  extended  on  the  tax  lists 
for  the  current  year,  the  same  shall  be  done 
the  following  year;  provided,  however,  that 
whenever  any  real  Or  personsl  property,  on 
account  of  same  being  grossly  undervalued  on 
account  of  false  representations  or  conceal- 
ments made  by  the  owner  or  owners  or  their 
agents  in  rendering  the  same  for  assessment, 
and  in  the  assessment  made  In  any  year  or 
years,  the  property  therein  escapes  Jnst  and 
proper  taxation,  at  any  time  within  three  years 
thereafter  the  county  assessor  or  the  state 
board  of  equalisation,  whose  duty  It  la  to  as- 
sess the  dass  of  property  whidi  has  been  so 
undervalued,  shall,  within  three  years  from  the 
date  of  such  undervaluation,  cause  such  prop- 
erty to  be  entered  on  the  assessment  rolls  and 
tax  books  for  the  year  or  years  so  underval- 
ued, and  shall,  after  reasonable  notice  to  the 
party  affected  in  order  that  he  may  be  beard, 
reassess  such  undervalued  property  and  cause 
same  to  be  extended  against  said  property  on 
the  tax  lists  or  rolls  for  the  current  year  with 
all  arrearage  of  taxes  tiius  properly  accruing 
against  it  including  Interest  thereon  at  the 
rate  of  six  per  cent  per  annum  from  the  time 
such  tax  should  have  become  delinquent;  and 
provided  further,  that  as  to  sncfa  property  so 
grossly  undemlued  in  assessment  no  con- 
tract shall  be  made,  with  any  one  by  either  the 
state  board  of  equalisation,  or  the  board  of 
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coanty  commlasloDm,  to  pay  vxj  one  a  com- 
minion  for  in  any  way  canahiK  same  to  b«  re- 
assessed; bat  it  sbaU  be  the  doty  of  the  state 
board  of  eqaaUsatioD,  with  the  asslBtance  of  the 
Attorney  General,  and  the  county  assessor,  irlth 
the  assistance  of  the  coon^  attorney,  to  make 
and  cause  sndi  reasaesament  to  be  made,  as 
aforeaaid;  prvrlded,  howem,  this  ahall  not 
be  conatnied  to  prerant  boards  of  eonntr  eom- 
ndssioners  from  maklnf  contracts  for  the  dis- 
corery  of  omitted  property,!  as  proTided  by  sec- 
tion 7440  of  th«  Berised  lAwa  of  OUahoma 

mo." 

No  appeal  Is  trrorlded  for  by  tbls  section 
of  the  statute.  By  section  2  of  the  snbdi- 
TlsloB  B,  art  1,  c  107,  Session  Laws  1915i 
It  la  proTlded  that  any  taxpayer  feeling  ag- 
grlOTcd  1^  tbe  asMssment  as  made  by  the 
assessor,  or  the  equalisaUon  as  made  by  the 
county  board  of  equalization,  nuiy  appeal  to 
the  district  court  of  the  proper  county  in 
tbe  nnumer  prorided  by  said  act,  and  by 
section  S  of  aald  aabdivSalon  of  said  act  It 
Is  proved: 

**A  conplalat  tai  Bka  Banner  may  be  filed  be- 
fore fhe  state  board  of  equalisation  hf  tha  air* 
rrieved  person,  as  to  any  acts  of  assessment,  or 
tbe  county  attorney  for  the  entire  tax  pay- 
inff  public  of  the  county  as  to  the  equalisation 
during  Ms  session  or  within  ten  days  after  its 
adjournment,  whidb  the  board  shall  consider  by 
hearing  pertinent  eridenee  Bddnced  through  or 
by  any  Interested  person,  and  for  this  purpose 
authority  to  cnnpd  by  sabpcana  the  attaiduiee 
of  necesaary  witnesses,  and  the  production  of 
necessary  books  and  papera  la  glTen.  The  au- 
ditor shall  cauae  audi  evidence  to  be  taken 
and  preaerred,  ahall  cause  such  complaint  and 
evidence,  and  fall  transcript  of  the  action  of 
the  board  thereon  to  be  transcribed,  and  .shall 
certify  to  the  same.  Such  transcript  may  be 
filed  by  any  interested  person  in  tbe  Supreme 
Coort,  and  sliall  complete  the  appeal  allowed 
by  law,  whidi  transcript  shall,  In  due  course, 
be  examined  and  reviewed  by  said  court  and 
sfflrmed,  uodlBcd  or  annalled  as  justice  may 
demand." 

[2,  •]  It  will  be  (Swerved  that  by  the  v^o- 
viaions  of  section  3,  supra,  the  aggrieved 
person  Is  given  tbe  ri^t  to  appeal  from  all 
actions  of  assessment,  and  tbe  county  at' 
tomef  Is  given  sash  r^t  for  the  entire 
taxpaylng  pnbllc  of  the  county  as  to  equali- 
sation. "Tbe  aarleved  person,"  wlUiln 
the  meaning  of  said  act,  is  tbe  one  wbo  is 
dtrecUr  Interested  In  tbe  assessment— Ow 
one  whose  pecuniary  interests  are  or  may 
be  adversely  affMted— Ibe  one  wbose  prop- 
er^ bas  been  assessed. 

This  court  held  In  the  case  of  b  re  Stew- 
art Bros..  53  OU.  108,  165  Pa&  1124,  that- 

*^e  interest  In  the  subject-matter  of  litiga- 
tion which  will  authoriie  an  appeal  from  an 
order  or  decree  therein  muat  be  a  direct  and 
pecuniary  interest  in  tbe  aohject-matter  ^  the 
particular  ease. 

"A  tax  ferret  has  net  such  an  interest^  In  the 
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subject-matter  Involved  In  a  proeeeOng  to  dis- 
cover property  not  listed  and  assessed  for  tax- 
ation and  to  list  and  assess  tbe  same,  as  to  an- 
thorise  him  to  prosecute  an  appeal  from  a 
final  order  of  tlie  county  treasurer  to  the  coun- 
^  court,  or  from  the  county  court  to  the  Sa- 
preme  Court." 

[S,  4]  Tbls  case  is  oontrolUng  as  to  ttie 
rlgbt  of  appelant  Gnlager,  w  tax  fexvtt,  to 
appeal,  and  be  as  a  citizen  and  taxpayer  baa 
not  socb  a  direct  or  pecuniary  interest  In 
the  subject-matter  as  will  authorize  blm  to 
prosecute  this  an;>eaL  The  joining  of  tbe 
county  attorney  is  of  no  b«ieQt,  as  be  is 
authorized  to  appeal  for  tbe  entire  taxpay- 
lng pnUic  of  tbe  comity  only  as  to  the 
equalization,  and  not  as  to  mattm  of  as- 
seasmrait. 

There  being  no  constitutional  or  statutory 
provl8l<m  authorizing  tiie  appeal,  this  court 
Is  without  Jurisdiction,  and  th*  an>eal  la 
dismissed. 

HARBISON,  O.  and  -PITOHFOBD, 
McSmUL,  and  El/nNO,  3J^  oooonr. 


WOODARD  v.  SANDERSON.   (N».  10202.) 
(Sopmne  Court  of  Oklahoma.   Oct  11,  1921.) 

(BvVmJhu  by  tA«  C«wrt.) 

1.  Now  trial  «=s>75 (4)— Statute  held  to  prsveat 
■sw  trial  fftr  smallaess  of  verdict  for  damages. 

Section  6034,  Bev.  Laws  1910,  which  pro- 
vides that  a  new  trial  shall  not  be  granted  on 
acconnt  of  the  smollness  of  the  diunagea,  in 
an  action  for  an  injuiy  to  tbe  person  or  repu- 
tation, nor  in  any  othw  action  where  the  dam- 
ages SbaU  equal  the  actual  pecuniary  injury 
sustained,  denies  the  right  to  grant  a  new 
trial  in  tbe  kind  of  actiwia  therein  named  on 
aocoont  of  the  anuUlneas  tbe  damagea 
awarded, 

2.  Statste  prsveatlaf  aew  trial  aalau  for  nh- 
earriago  of  Jostleo  aat  ott. 

Section  6006^  Rer.  Laws  1910,  provldoii: 
"No  Judgment  sbaU  be  aet  aside  or  new  trial 
granted  by  any  appellate  court  «f  thia  state  In 
any  ease,  dvU  or  criminal,  on  tbe  ground  of 
misdirection  of  the  jury  or  the  Improper  ad* 
mission  or  rejection  of  evidence,  or  as  to  er- 
ror in  any  matter  of  pleading  or  procedure,  un- 
less, in  tite  opinion  of  the  court  to  which  ap- 
plication is  made,  after  an  examination  of  the 
entire  record,  it  appears  that  the  «nror  com- 
plained of  hw  probably  resulted  in  a  miacar- 
riags  «tf  jnstleo,  or  eonstUates  a  substantial 
Tiolatlon  of  a  constitutional  or  atatutory  right" 

3.  Appsal  aad  errer  4ls»l  170(6)  —  Error  la 
separatiea  of  ]uror  held  aot  groasd  for  re>> 
versal. 

After  a  careful  examination  of  the  entire 
record,  Aeld,  tbat  In  Uie  opinion  of  the  court 
tt  does  not  appear  ttiat  tbe  erreis  com^ained 
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of  in  the  second  urigmneiit  of  error  probably 
resalted  In  a  miscarriare  of  jnstice,  or  coniti- 
tuto  «  mbatantial  Tiolatton  of  a  conatltational 
or  Btatntory  right 

4.  Appeal  and  arror  170(6)  —  Irreoulaiity 
Bot  affaofino  Imparttality,  purtty,  or  regulari- 
ty of  a  vardlot  does  not  warrant  setting  It 
aside. 

-  While  it  is  nndoubtedlr  trne  that  no  com- 
munication whateTer  affecting  the  decision  of 
the  cause  ought  to  take  place  between  the  judge 
and  the  jury  after  the  canse  has  been  present* 
ed  to  them,  unless  in  open  court  in  the  manner 
preneribed  by  tbe  statute,  it  la  also  troe  that 
it  is  not  every  irregularity  which  will  render  the 
verdict  To4d,  and  warrant  setting  it  aside. 
This,  as  we  hare  seen,  depends  upon  another 
and  additional  consideration,  namely,  whether 
the  irregularity  is  of  such  a  nature  as  to  af- 
fect tbe  impartiality,  purity,  and  regularity  of 
tbe  verdict  itself. 
Miller,     dissenting  in  part 

Appeal  from  Dlatrict  Gourt,  Tnlsa  Ooonty; 
N.  B.  HcNelU.  Judge. 

Action  by  John  B.  Woodaitl  against 
durles  A.  Sanderson.  Verdict  for  i^alntlff 
for  |1  and  costs,  and  plaintiff  appeals.  Af- 
Brmed. 

WUllam  P.  Tucker  and  Hulette  V.  Aby, 
both  of  Tnlsa,  tot  plaintiff  in  error. 

George  IL  Beeves,  of  Tnlsa,  for  defendant 
in  error. 

KANE,  J.  This  was  an  action  to  recover 
damages  for  malicious  assault  and  battery, 
commenced  by  tbe  plaintiff  in  error,  plain- 
tiff below,  against  the  defendant  In  error, 
defendant  below.  Hereafter  the  parties  will 
be  designated  "plaintiff'  and  "defendant"  re- 
spectively,  as  they  appeared  In  the  trial 
court 

The  petition  prayed  tor  damages  In  tbe 
sum  of  $26,000.  The  answer  was  a  general 
dmlal  and  allegations  to  the  effect  that  the 
injoriefl  received  by  tbe  plaintiff,  if  any, 
were  inflicted  by  the  defendant  in  repellii^ 
an  attack  upon  him  by  tbe  plaintiff,  and  that 
in  repelling  sucb  attack  he  used  no  more 
force  than  was  necessary  to  restrain  the 
plaintiff  from  committing  and  continuing  an 
aasanlt  upon  him.  The  reply  was  a  general 
denial  of  the  new  matter  alleged  In  the  an- 
swer. Upon  trial  to  a  jury  there  was  a  ver^ 
diet  for  the  plaintiff  In  the  sum  of  fl  and 
oosts,  to  reverse  which  this  proceeding  was 
commenced  by  tbe  plaintiff. 

There  are  two  grounds  for  reversal  argued 
by  counsel  for  plaintiff  in  their  brief:  First, 
tbe  smallneas  of  tbe  damages  awarded  by 
the  verdict ;  and,  second,  misconduct  of  the 
Jury. 

[1]  Tbe  first  ground  for  reversal  has  been 
decided  adversely  to  the  cmtention  of  coun- 
Bd  for  plaintiff  in  error  In  M..  K.  &  T.  Ry. 
Co.  v.  Undsey,  IW  Pac.  1000,  recently  hand- 


ed down,  but  not  yet  officially  r^iorted.  In 
that  case  an  appeal  was  taken  by  the  p3ain- 
dff  from  tbe  action  of  the  trial  court  In 
granting  a  new  trial  vjfoa  the  sole  ground 
that  die  damages  awarded  by  the  verdict 
were  too  smalL  The  court,  after  reviewing 
the  authorities,  and  partlcalaTly  tbe  case  of 
Metropolitan  Street  By.  Go.  t.  O'NeUl.  68 
Kan.  252,  74  Pac.  IIOS,  readied  tbe  conclu- 
sion that  section  6^4,  B.  1910,  wblfdi  pro* 
vldea  that  a  new  trial  aball  not  be  granted 
on  account  of  tbe  smallnees  ot  tbe  damages, 
in  an  actlmt  for  an  Injury  to  the  person  or 
rotation,  nor  In  any  oOier  action  where  tbe 
damages  shall  equal  the  actual  pecuniary  in- 
Jury  sustained,  denies  the  ri^t  to  grant  a 
new  trial  In  tbe  kind  of  actions  tbereln 
named  on  account  of  the  smallneas  of  the 
images  awarded,  and  to  grant  one  Is  error. 

While  it  is  true  that  because  tbe  question 
was  briefed  only  on  one  side  in  that  case 
the  court  contented  itself  with  reversing  the 
Judgment  under  a  rule  of  court  after  recon- 
sidering the  question  In  the  case  at  bar, 
where  It  Is  fully  and  ably  brleffed  oa  both 
■Ides  by  eminent  counsel,  we  are  convinced 
that  tbe  conclusion  reached  In  the  former 
case  is  correct  and  is  supported  by  tbe  great 
weight  of  authority. 

[2, 3]  Tbe  second  ground  for  reversal  is 
stated  by  rounsel  in  their  brief  as  follows: 

•TVhere  one  Juror,  at  the  request  of  the  jury, 
absents  himself  from  the  jury  and  jury  room 
and  returns  to  tbe  conrtroom  and  holds  a 
whispered  conference  with  tb»  inSg^  who  tried 
the  case,  In  which  the  Judge  is  sdvised  that 
the  Jury  is  not  agreed  and  bow  the  Jury  stands, 
and  such  juror  asks  for  and  receives  certain 
instructions  with  reference  to  the  law  or  the 
deliberations  of  tbe  jury,  all  without  the  knowl- 
edge of  the  plaintiff  or  his  attorneys,  ^e  in- 
struction sot  being  given  in  writing  or  preserv- 
ed, and  snch  juror  thereupon  retomisg  to  the 
Jury  room  and  Jury  and  delivering  what  he 
says  were  the  instructiona  given  him  by  the 
court  the  plaintiff  has  not  had  a  trial  by 
Jury  as  provided  for  by  the  laws  of  the  state 
of  OUaboma,  and  Is  entitled  to  a  new  trial." 

The  precise  facts  upon  which  this  assign- 
ment of  error  is  predicated  may  be  briefly 
summarized  as  follows: 

After  the  trial  was  completed  the  Jury  re- 
tired In  charge  of  a  bailiff  for  deliberation. 
After  several  ballots  had  been  taken  the  fore- 
man of  the  Jury  asked  the  balUff  to  take  hUn 
before  the  court  which  was  then  in  sraslon 
In  the  trial  oi  another  case.  In  pursuance 
of  this  request  the  bailiff  locked  the  remain- 
ing Jurymen  in  the  Jury  room  and  accom- 
panied the  foreman  into  court,  where  the 
following  transpired  according  to  tbe  testi- 
mony of  Ibe  foreman,  wbldi  was  not  dis- 
puted: 

"Q.  State  what  the  conversation  was  with 
Judge  McNeiU.  A.  Why,  if  I  remember  ^^t 
I  asked— we  bad  balloted  a  time  or  two,  and 
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it  was  a  tie,  and  It  ktpt  coming  out  the  same 
thing  and  no  change.  I  think  I  asked  Judge 
McNeill  if  I  would  hare  to  make  a  bung  jury, 
and  he  requested  that  I  go  back  and  see  if  we 
couldn't  render  a  verdict  of  some  kind.  That 
is  my  best  remembrance  of  it.  I  narer  talked 
abont  anything. 

"Q.  Jndge  McNeffl  didn't  ten  yon  to  find  • 
Terdiet  In  favor  of  either  iMrty?  A.  No;  he 
kind  of  smiled  and  asked  me  to  go  back  and 
bring  in  a  verdict;  he  would  rather  we  vrould 
bring  in  a  verdict,  Imt  he  never  hinted  at  such 
a  thing. 

"Q.  What  did  you  tell  the  Jory  when  you  got 
back?  A.  Just  exactly  what  he  told  ua. 

"Q.  State  what  you  said  to  the  jury.  A.  I 
went  back;  I  Just  reported  exactly  what  the 
judge  told  as,  that  he  would  a  heap  rather  we 
would  try  to  come  to  a  decision  <me  way  or  the 
other.  That  was  just  exactly  the  words,  and 
then  everything  was  silent  fw  m  aoarter  of  an 
hour,  I  reckon." 

It  Is  coBltonded:  Hint,  that  the  foreman 
violated  the  law  In  aeparaUx^  himself  from 
the  Jnry;  second,  that  lie  again  violated  the 
law  In  dlscnsaliig  the  case  vrith  tbe  conrt 
and  rec^Ttng  instroctlonB  in  reference  to 
the  case  upon  any  phase  tliereof,  either  of 
law  or  fact,  whether  material  or  Immaterial; 
third,  the  law  was  again  violated  in  trans- 
mitting the  Instractbrns,  or  his  Interpreta- 
ticm  of  than,  to  the  Jniy  tor  thdlr  considera- 
tion and  acUon, 

The  statntes  relied  upon  to  min)ort  these 
various  contentlttis  (sections  B006-5007,  B,  I* 
1910)  provide,  respectfrdT,  that  when  the 
Jury  retires  they  mint  be  kept  together  on- 
to they  agree  upon  a  verdict  or  are  dls- 
cbarged  by  the  court,  sabject  to  the  dlscrfr; 
tlon  of  the  coort  to  permit  them  to  separate 
temporarily  at  night  and  at  their  meals,  and 
that  after  the  Jury  have  retired  for  delibera- 
tion, H  tiiere  be  a  disagreement  between 
them  as  to  any  part  of  the  testimony,  or  if 
th^  desire  to  be  Informed  as  to  any  part  of 
the  law  arising  In  the  case,  they  may  request 
the  office  to  conduct  them  to  the  court 
where  the  Information  on  the  point  of  law 
shall  be  given  In  writing,  etc. 

It  is  conceded  that  these  sections  of  the 
Btatnte  were  not  strictly  followed,  but  coun- 
sel for  defendant  say  that  errors  of  this  sort 
cannot  work  a  reversal  of  the  judgment  un- 
less It  appears  that  the  rights  of  the  com- 
plaining party  have  been  prejudiced  there* 
by.  There  can  be  no  doubt  at  the  correct- 
ness of  this  proposition. 

Section  6005,  B.  L.  1910,  provides: 

"No  Judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  State  in 

any  case,  civil  or  criminal,  on  the  ground  of 
misdirection  of  the  jury  or  the  improper  admis- 
sion or  rejection  of  evidence,  or  as  to  error  in 
any  mattef  of  pleading  or  procedure,  unless,  In 
the  opinion  of  the  court  to  which  application 
Is  made,  after  an  examination  ot  the  entire  rec- 
ord, it  appears  that  tbe  error  comiilalned  ol 
has  probiddy  resnlted  In  a  misearrlage  of  Jw- 
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tice,  or  constitutes  a  substantial  vtolatiMi  (rf  a 
constitutional  or  statutory  right" 

The  assignment  of  error  now  under  con- 
sideration clearly  comes  under  the  purview 
of  this  section,  and  by  the  provisions  of  this 
section  we  are  precluded  from  granting  a 
new  trial  or  setting  aside  the  judgment,  un- 
less, after  an  examination  of  the  entire  rec- 
ord. It  appears  that  the  error  complained  of 
has  probably  resulted  in  a  miscarriage  of 
justice  or  constltiites  a  substantial  violation  ■ 
of  a  constitutional  or  statutory  right.  It 
would  be  an  unprofitable  and  a  tedious  task 
to  undertake  to  review  the  many  cases 
wherein  under  various  circumstances  this 
section  of  the  statute  has  been  applied  by 
the  appellate  courts  of  the  state  In  upholding 
judgments  of  the  trial  courts  where  the  er- 
rors complained  of  related  Bolely  to  some 
matter  of  pleading  or  practice.  While  we 
are  unable  to  recall  a  case  where  the  circum- 
stances were  precisely  the  same  as  Id  the 
case  at  bar,  the  following  seem  to  us  to  be 
closely  In  point  by  analogy: 

[4]  In  Shivers  State,  13  Okl.  468,  74  Pac. 
899.  It  was  contended  that  there  was  an  un- 
authorized separation  of  the  jurors  after 
they  had  retired  for  deliberation.  Tbe  Su- 
preme Court  In  overruling  this  contenti(Hi 
held: 

**It  Is  not  evezy  tedmleal  separation  of  a 
jnry  during  deliberation  that  will  vitiate  their 
verdict  In  order  to  warrant  the  conrt  in  set- 
ting aside  a  verdict  of  conviction  on  account  of 
tbe  separation  of  the  jury  'without  leave  of 
coort  after  retiring  to  deliberate  on  their  ver- 
dict' it  must  appear  that  there  was  such  a 
separation  as  that  the  rights  of  the  defendant 
mla^  have  been  prejudieed  thar^." 

In  the  case  at  Carter  v.  State,  12  Okl.  Cr. 
236,  154  Pac.  887,  tiiie  fhcts  are  sufficiently 
stated  In  the  following  excerpt  from  the 
opinion.  It  was  held: 

"The  fact  that  the  trial  judge  went  to  the 
courtroom  where  tbe  jury  were  deliberating  and 
cantioned  the  bailiffs  against  permitting  the 
Jnry  to  separate,  and  the  Jnry  tiiat  they  would 
speak  to  nobody  either  concerning  the  case 
or  on  any  other  subject  and  that  they  must 
keep  themselves  together  as  a  body  of  Jurora, 
and  not  commonicate  to  the  ontside  world,  ex- 
cept through  their  bailiflFs  or  by  permission  of 
the  court  That  this  was  in  the  absence  of  the 
defendant  and  his  counsel  and  was  not  in  open 
court  is  no  ground  fOr  ■  reversal  where  it  af- 
firmatively  appears  that  tiie  Judge  did  not  apeak 
about  the  case,  and  tiiat  it  was  not  discussed 
or  referred  to  by  him." 

So  the  question  for  decision  In  its  last 
analysis  Is  not  so  much.  Was  there  err(w? 
as,  Did  the  error  complained  of  probably  re- 
sult in  a  miscarriage  of  Justice?  The  jury, 
as  we  have  seen,  found  In  favor  of  the  plaln- 
tlflt  and  of  course  this  action  is  not  complain- 
ed of.  Tlie  only  ground  of  complaint  In  this 
respect  is  that  the  vwdlct  was  too  small, 


Digitized  by 


364 


201  PACIFIC  BEPOBTBB 


<Ofcl. 


and  thla,  as  we  bftTtt  ae^,  is  not  a  ground 
tor  giantlnK  a  new  trlaL  In  the  case  at  bar 
we  know  precisely  what  occnired,  and  we 
are  wholly  unable  to  perceive  how  either  the 
actlm  of  die  fttraman  Jn  tempOTarily  leaving 
his  fellows  loffted  In  13ie  Jury  nxmi  or  the 
actltm  of  the  court  eonld  possibly  hare  had 
any  Influoue  upon  the  Jury  In  fixing  the 
amount  oC  reooreiy.  While  It  la  undoubt- 
edly true  that  no  communication  whatever 
affecting  the  decision  of  the  cause  ought  to 
take  place  between  the  Judge  and  the  Jury 
after  the  cause  has  bem  presented  to  than, 
unless  In  opea  eaart  In  the  manner  prescrib- 
ed by  the  statute,  it  Is  also  true  that  It  Is 
not  eiwy  Irregularity  which  will  render  the 
verdict  v<dd  and  warrant  setting  It  ai^de. 
This,  as  we  have  seen,  depends  upon  another 
and  additional  consideration,  namely,  wheth- 
er the  irregnlarity  is  of  sudi  a  natnre  as  to 
affect  the  impartiality,  purity,  and  regularity 
of  the  verdict  Itself. 

For  ttM  reasons  stated,  the  Judgment  cf 
the  trial  court  is  aflOrmed. 

HARBISON,  a  J.,  and  JOHNSON.  KBS- 
NAUBB,  and  EI/FINO,  33^  eoneur. 

MIMJIE,  concurs  in  all  the  principles 
of  law  announced  eocc^  the  canduBlai  that 
It  does  not  appear  from  the  record  Hiat  the 
MTor  complained  of  in  the  second  assign- 
ment of  error  probably  reaolted  in  a  mis- 
carriage of  Justice^  from  whicih  bs  dissents. 


KRUMM  V.  EL  RENO  STATE  BANK. 
(NOh  10292.) 

(Sveme  Court  of  Oklahoma.  Oct.  11, 1821.) 

(SvUalHU  by  the  Oourt.) 

1.  Bills  aad  Betas  «a>243— Oae  sigalag  others 
wise  than  aa  maker,  drawer,  er  aooepter  Is 
deemed  ladorter. 

Undar  the  appUcabIt  proviciona  of  the  Ne- 
gotiable Instmmenta  Law  (sections  4067,  4113. 
4114,  Bev.  laws  1810),  a  peraon  placing  his 
signature  upon  an  instmment  otherwiae  than 
as  mtker,  drawer,  or  acceptor  ia  deemed  to 
ba  an  iudorssr,  nidess  he  deariy  Indicates  by 
appropriate  words  Us  intention  to  be  bound 
in  some  other  capadty,  and  whether  he  signs 
the  instrument  before  or  after  Its  delivery 
does  not  alCect  his  legal  statos  ss  sndi. 

2.  HsM  that  srrors  wsre  wlUiOBt  sierlt  or 
hamrises,  aad  that  ao  evideaoe  teaded  to 
show  aflnaatlva  defesasL 

Becord  examined,  and  M4:  (1)  That  the 
other  errors  complained  of  are  either  withoot 
merit  or  barmleaa  under  section  OOOS,  Bev. 
Lawi  1910;  (2)  that  there  was  no  evidence 
adduced  at  the  trial  tending  to  aapport  the 
affirmatiTe  defense  set  op  by  the  defendant 
that  he  indorsed  the  note  sued  upon  for  the 


accommodation  ot  0ie  payee,  who  was  ^sin- 
tiff  below. 

Appeal  from  District  Court,  Oimd'a" 
County;  John  W.  Hayson,  Judge. 

Actim  by  the  El  Bene  State  Bank  against 
O.  H.  Kramm  and  another,  directed  verdict 
for  plaintiff,  and  the  deftedant  named  ap- 
peals. Affirmed. 

W.  M.  WaUaoe^  of  Bl  Beno,  for  plaintiff  In 
error. 

Fogg  ft  Beinett,  of  El  Bene,  for  defendant 
in  errw. 

KANE,  3.  This  was  an  action  upon  a 
promissory  uot^  commenced  by  the  defend- 
ant In  error,  plaintiff  bdow,  against  J.  I. 
Dennlson,  as  principal,  and  the  plaintiff  In 
error,  O.  H.  Krnmm,  as  surety. 

The^petltlon  was  In  the  nsnal  form  and  ad- 
mittedly stated  a  cause  of  action.  The  an- 
swer was:  (1)  A  general  d^ilal;  (2)  that 
said  note  was  executed  and  delivered  by  the 
maker  thereof  to  the  plalntlfl  long  befnre  the 
defendant  Indorsed  his  name  thereon,  and 
that  said  indorsement  was  made  at  the  spe- 
cial Instance  and  request  of  the  plaintiff  and 
for  the  benefit  of  the  plaintiff  and  was  made 
without  coDslderatlofi  for  the  accmnmodatUm 
of  the  plaintiff  herein;  (S)  that  the  defend- 
ant was  and  Is  an  irr^nlar  acoommodatlMi 
indorser  of  said  note,  for  the  boieflt  of  said 
plalntlfl,  and  without  a  valuable  considera- 
tion, or  any  condderation  to  this  defendant, 
and  witlioat  any  promise  or  agreement  made 
prior  to  the  execution  and  delivery  of  aald 
nota 

The  reply  was  a  general  denial  of  new 
matter  and  aUegatl<ms  to  the  effect  that  the 
note  sued  upon  was  executed  and  delivered 
by  the  defendants  as  maker  and  indcHrser  re- 
spectively for  the  purpose  of  renewing  an- 
other note  which  had  fallen  due^  Uieretofore 
^ven  by  said  defendants,  <m  which  said  C. 
H.  Krumm  was  an  indorser. 

At  the  close  of  the  evidence  the  defendant 
filed  a  demurrer  thereto  which  was  over- 
ruled, wherenp<Mi  both  plaintiff  and  def»d- 
ant  moved  the  court  for  a  directed  vwdlct, 
whereupon  the  conrt  sustained  the  motion  of 
the  plaintiff  and  directed  the  Jury  to  return 
a  verdict  In  favor  of  the  plaintiff  upon  which 
Jndgmoit  was  duly  entered,  to  reverse  which 
this  proceeding  In  error  was  commenced. 

[1]  The  first  assignment  of  error  presented 
for  review,  the  court  erred  in  overruling  the 
demurrer  to  the  evidence  filed  by  the  defend- 
ant, is  based  upon  the  assumption  that  Inas- 
much as  the  evidenoe  adduced  by  the  plain- 
tiff did  not  show  that  the  tfgnature  of  ttie 
defaidant  upon  the  back  of  the  note,  which 
was  admitted,  was  placed  thereon  before  the 
delivery  of  the  note^  there  was  a  failure  ot 
Ittoof  ondw  aectlon  4114,  B.  1^  18UD^  wtaldi 
pKOTldea: 
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**Wbere  a  iMrson,  not  othmriM  a  putr  to 
an  instrament,  ^ce«  thereon  Ua  a^natnre 
ill  blank  before  deUvery  he  la  UaUe  ae  hi- 
doraer  in  accordance  with  the  foDowinc  mlee: 

**Iir>t  If  the  inatrnment  la  payable  to  the 
order  of  a  third  person,  ha  la  liable  to  the 
paye«  and  to  all  subBequent  partiei. 

"Second.  If  the  instrument  la  payable  to  the 
order  of  the  maker  or  drawer  or  la  payable  to 
bearer,  he  is  liable  to  all  partiea  aabaeqaent 
to  the  maker  or  drawer. 

"Third.  If  he  -  rigna  for  the  acconunodatlon 
the  payee,  he  ia  liable  to  all  partiea  aobae- 
qnent  to  the  payeaL" 

The  contention  seems  to  be  that,  conceding 
the  legal  status  of  the  plaintiff  in  errra  to  be 
that  of  an  Indorser,  it  not  being  shown  that 
the  indorsement  was  made  before  d^very 
of  the  note,  the  plalntUE  In  enor  Is  not  liable 
to  the  defendant  in  error  who  was  the  payee 
<tf  the  note  sned  upon.  In  our  opinion, 
whether  the  plaintiff  in  error  Indorsed  the 
note  b^ore  or  after  its  dellvexT  la  not  very 
matftrlal  to  a  dedsion  of  the  caae^ 

Connael  for  plaintiff  in  error  seems  to  aa- 
BDme  that  under  section  4114  an  indorser  is 
not  liable  to  any  one  except  parties  subse- 
anent  to  the  payee,  unless  It  Is  aflbrmatlTely 
shown  that  he  signed  the  Instrument  before 
ddirery.  This  Is  not  the  law.  Other  appli- 
cable  provisions  of  the  Negotiable  Instro- 
ments  Iaw  (sections  4067,  4118,  B.  L.  1910) 
proTldeg  respectlTely  In  sobatanoa  as  follows: 
Where  a  signature  Is  so  placed  upon  an  in- 
atrnment that  it  la  not  dear  In  what  capao* 
ity  tlie  person  making  the  same  Intended  to 
algn,  be  la  to  be  deemed  an  indorser;  a  per^ 
ton  placing  his  aignatare  upon  an  inatrnment 
otherwise  than  the  maker,  drawer,  or  ac- 
oqAor  la  deemed  to  be  an  Indorser,  anlean  be 
dearly  IndUcatea  by  appro^rlato  wmds  bis 
intenUon  to  be  bound  In  smne  other  capacity. 

Ct]  So  it  ia  now  settled  b^rond  otrntroTorsy 
tfj  the  express  proTlslona  of  the  Negotiable 
Instramcnta  Law  that  the  plaintlif  in  error 
who  admlta  that  he  placed  his  algnatnre  in 
blank  cm  the  back  of  the  instrument  sned 
upon  la  liable  on  the  note  as  an  Indorser,  and 
that  whether  be  signed  the  instrument  before 
or  after  Its  deUvor  does  not  affect  bis  legal 
statna  as  such.  The  only  remaining  ques- 
tion is:  Is  ho  in  the  state  of  the  record  lia- 
ble to  tbe  payee?  This  question  must  be  an- 
swered In  the  afllimatlTe.  It  la  true.fiut  the 
plalntlfl  in  error  in  bis  answer  aUeged  as 
an  afBrmatlTe  defenae  tb^t  be  aigned  tbe 
note  for  the  accommodation  of  the  plaintiff 
wbo  la  the  payee;  but,  assuming  that  this, 
if  ifforan,  wonU  coostltato  a  defense  to  IJm 
note  as  against  the  indorser,  there  was  no 
eridnoa  whatorer  Introduced  to  astabllsb 
the  same.  Indeed,  on  the  contrary,  all  of 
Am  evidence  tended  to  sbow  that  Uie  note 
wma  indoraed  for  the  accommodation  of  the 
nakw  or  for  tbe  accommodation  of  Oie  ln> 
doraer  himself  for  the  purpose  of  procuring 


tbe  renewal  of  another  note  wUcb  bad  fallen 
due  upon  whl<9i  tbe  defoidanta  were  maker 
and  indoiser  re^)ectlTely.  While  there  are 
other  assignments  of  error,  we  are  ccmvinced 
from  an  examlnatl<m  of  tba  record  that  th^ 
are  either  without  merit  or  are  barmless  un- 
der section  0005,  B.  L.  1910. 

In  the  view  we  take  of  the  law  the  nncm- 
tradlcted  erldoioe  before  us  clearly  discloses 
that>  the  defendant  in  wror  was  entiUed  to 
recover. 

For  the  reaaons  stated,  tbe  judgment  of 
the  trial  court  la  affirmed. 

HABRISON.  C.  J.,  PITCHFORD,  V.  O.  J., 
and  JOHNSON,  McNEILL.  EaTTING.  and 
NICHOLSON,  JJ^  concur. 


MACKEY  V.  AYCOCK  et  al.  (No.  10252.) 
(Supreme  Court  of  Oklahoma.   Oct  11,  1821.) 

(Bifttabu$  by  the  Oowrt^ 

1.  Nalsaaoe  «=s>72— Private  persoa  apeolaliy 
lajared  aii^  see. 

Section  42S0.  Rev.  Laws  1910,  provides 
that  a  private  person  may  ynalntaln  an  action 
for  a  public  nuisance  If  It  Is  a  special  lidnry 
to  himself,  but  not  otherwise. 

2.  HIgbwaya  «=3lS0(l)— Abutting  owaar  tuf- 
ferlag  spedai  Injury  may  eajoln  ob«tmotion. 

The  owner  of  land  abutting  upon  a  public 
highway  one  end  of  wldcb  is  obetructed  in 
front  of  his  premises  so  that  he  cannot  have 
free  egreaa  and  ingress  over  it  to  and  from  Iiis 
land  suffers  a  special  injury  which  entities  him 
to  maintain  an  action  to  enjoin  audi  public 
nuisance. 

3.  Highways  «»IS9(I)— Abettlat  owaar  aiay 
eeJoiB  ebatrseties  tbesgli  there  ia  aaether 
road. 

Tbe  mere  fact  that  there  is  another  road 
not  adjoining  his  land  wliich  affords  the  plain- 
tiff ingress  and  egress  will  not  prevent  him 
from  maintaining  hla  action  where  the  obatruo- 
tlon  complained  ot  1m  fu  tetmt  vt  bis  land  or 
in  Bueh  dose  proxlsiitar  to  tt  that  hla  nae  and 
enj<vment  of  Ua  pnq^rtr  la  greatly  ioterfered 
with. 

4.  Highways  «S3|59(2)— Faeto  held  to  skow 
special  la|ury  oa  lAstNag  ewaer  ooMplala- 
lag  ef  obstraalloa. 

In  the  case  at  bar  we  are  ot  the  <^nion 
that  Cacts  found  by  tte  tild  oonrt  show 
that  tiw  plaintiff  has  a  vedal  Intereat  in  tiie 
obatructed  highway,  and  that  the  dosing  there- 
of will  inflict  upon  him  special  Injary  not  ans- 
tained  by  the  general  public 

Appeal  from  District  Court,  Biyan  County ; 
Jesse  M.  Hatchett,  Judge. 

Action  by  J.  F.  Mae^  against  Jacik  Ay- 
oodc  and  another  for  injunction.  Judgment 
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for  defaidants,  and  idaintUt  appeals.  Ba- 
Teraed  and  remanded,  with  dliecUona. 

Hc^orai  ft  Cocbran.  of  Dorant,  and  O. 
H.  Elting,  of  OUaboma  Gil^t  tot  plaintiff  In 
error. 

Hayes  ft  Hi^Xntosh,  of  Dnran^  for  defud- 
ants  In  error. 

KAKS,  J.  Ttda  was  an  action  conunenoed 
br  the  plalntlfl  In  errw,  plalntUE  -  bdow, 
against  tbe  defendants  In  error,  d^endants 
below;  for  tbe  purpose  of  mjolning  tbe  ob- 
Btmctlon  of  a  paUlc  bU^bway.  Upon  trial 
to  tbe  coort  tbere  was  a  Judgment  In  favor 
of  tbe  defendants  deoTlng  the  relief  pn^ed 
for,  to  rererse  which  this  proceeding  In  w- 
ror  was  commenced. 

From  tbe  findings  of  fact  ot  the  trial  court; 
to  which  no  exceptions  were  filed  bj  any  of 
tbe  pertiea,  It  appears  tbe  road  In  omtroTersy 
was  a  public  highway  upon  which  the  plain- 
tUTs  lands  abutted,  and  that  the  same  was 
obstructed  by  the  defendant  constructing  a 
fence  across  It  In  which  be  pUced  a  gate 
near  ttie  nordieast  corner  of  plaintiff's  land. 
The  court  held  "that  the  plaintiff  cannot 
maintain  this  suit  under  the  aath(vlty  ot 
McKay  T.  City  of  Enid,  26  OU  275  [109  Paa 
620;  80  U  B.  A.  €N.  S.)  1021]."  This  ruling 
waa  based  vptm  one  of  the  findings  of  fact 
of  tbe  court  to  tbe  effect  that  there  was 
another  road  leading  ftom  near  {MalntUTa 
land,  v^lcb  was  generally  traveled,  over 
which  bis  egress  was  unobstructed,  "bat  as 
to  whether  It  la  a  better  road  lhan  the  one 
in  controversy,  or  travded  more  than  the 
one  in  eontroveray,  I  am  unable  to  find  tmm 
the  evidence." 

In  ffoat  Judgment  the  trial  court  was  in 
error  in.  holding  that  In  tlie  (ircumstanoea  the 
case  at  bar  Is  controlled  by  tbe  McKay  Case. 
In  tbe  McKay  Case  It  aroears  that  the  plain- 
tiff  owned  land  Just  south  of  the  limits  of 
the  dty  of  Enid,  and  that  Immediatdy  soutti- 
east  a£  Us  property,  but  separated  from  it 
by  the  Intnsectlon  of  two  public  highways, 
ia  an  addltloi  to  the  dty  of  Enid.  From  the 
Intersection  of  t^e  highway  separating  plain- 
tiff's pn^ierty  fran  the  addition  thero  were 
three  streets  running  Into  the  city.  The  rail* 
road  company  by  permlsslini  of  the  dty  con- 
structed its  tracks  across  two  of  tbe  streets 
leading  afjross  tbe  addition  to  the  dty  of 
Enid.  TUB  obstruction  was  not  adjacent  to 
tbe  property  of  the  plaintiff,  bdng  aerated 
therefrom  by  the  intersection  of  tbe  lil^ways 
above  referred  to.  and  eadi  of  the  streets 
obstructed  terminated  before  reaching  the 
property  of  the  plaintiff.  The  action  was  for 
tbe  recovery  of  damages  from  defendants 
city  of  Enid  and  the  St.  Louis  ft  San  Fran- 
dsco  Bailway  Company  caused  by  tbe  ob- 
struction of  said  streets  by  the  railroad  com- 
pany. It  was  beU: 

"niat,  in  the  absence  of  averment  in  the 
petition  showing  that  the  streets  obstroeted 
were  plaintiff's  only  meant  of  access  to  his 


property  which  did  not  abat  npon  said  streets, 
bis  petition  tailed  to  state  sufficient  facts  to 
■how  that  he  had  suffered  an  injury  ^tedal 
to  himseU  and  different  in  kind  &om  fbat  sof- 
fered  by  the  general  pnUk.  •  *  *  ** 

In  the  opinion  delivered  by  Hr.  Justice 
Hayes  the  circumstances  in  which  the  ob- 
struction of  a  public  lilghway  may  be  om- 
aldered  aa  apedally  Injurious  to  a  private 
landowner  aro  divided  into  three  general 
dassiflcatlOiM,  aa  foQowa:  First,  where  the 
obatructltHi  is  in  front  ot  the  abuttliv  owu&fm 
property  and  intwferes'  with  Us  ingress  or 
^ress;  second,  where  the  obstmctlfm  la  not 
in  front  of  the  abutting  proper^,  but  la  ancb 
proximity  to  It  upon  the  street  or  higfaway 
upon  wUcfa  Qie  property  abuts  that  the  abut- 
ting owner's  use  and  enjoyment  ot  the  prop- 
erty is  destroyed  or  greatly  Interfered  with 
and  its  value  d^inedated;  tUrd,  in  cases 
whero  property  the  access  to  whidi  has  been 
Interfered  with  by  an  obstruction  la  not  ad- 
jjolnii^  the  highway  or  street  iq>on  whidi 
the  obstruction  aists,  if  such  street  or  high- 
way is  the  owner's  only  means  of  access  to 
tbe  pngierty. 

The  court  very  properly  hdd  that  the  fiicts 
In  the  case  then  under  om^deratlrai  did  not 
bring  it  wltiiln  any  of  these  classes. 

In  the  case  at  bar,  It  will  be  ot>8erved,  tbe 
plaintiff's  land  abutted  upon  the  obstructed 
Ugbway.  The  court  found  t3iat  at  the  time 
this  suit  was  brought,  and  now,  plaintiff  own- 
ed 20  acres  of  land  abutting  m  the  set^Km 
line  south  of  the  gate  at  the  south  end  of  the 
road  in  controversy.  According  to  this  find- 
ing of  fact  tlie  gate  wbidi  caused  the  obbtme- 
tion  was  situated  at  tba  northeast  comer  of 
plaintiffs  20  acres  of  land,  and  the  closing 
of  the  same  cAwtructed  the  road  wUdi  led 
not  only  from  the  point  wUdi  abutted  on  the 
propoty  of  the  plaintiff,  but  obstructed  a  sec- 
tion line  highway  which  ran  on  past  and  in 
front  of  plaintltra  property.  This  state  of 
facts  brings  the  case  at  bar  within  both  tbe 
first  and  second  dasBlflcaticms  set  out  in  tbe 
McKay  Case.  In  the  case  at  bar,  unlike  tbe 
McKay  Case;  ttioe  w^  no  Intersecting 
roads  between  ^alntUTs  property  and  the  ob- 
struction. The  road  leading  in  front  of 
plaintUTa  property  intersected  with  no  other 
road  running  in  any  other  direction  excqit 
the  one  running  east  and  west  to  the  north 
of  plalntUTs  pr<^>erty  and  which  plaintiff  wais 
prevented  from  uiAng  by  the  obstruction  made 
by  defendant 

[1]  While  it  is  true  that  the  court  fbund 
that  then  wu  another  road  near  llie  land 
of  the  plaintiff  over  which  he  might  have 
ingresa  and  egress  to  and  fnnn  his  prmnlsea; 
the  facts  dmw  that  plalntlff>i  land  did  not 
abut  on  tlds  oQxet  road.  In  these  circum- 
stances the  men  fact  that  than  la  anoth« 
unobstructed  road  will  not  prevent  the  land- 
owner from  maintaining  Ua  action  wh«e 
tb»  obstructim  complained  of  la  In  front  of 
Ua  property     la  In  audi  isoxlmity  to  It  ttaat 
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blfl  hm  snd  mjoymemt  of  his  property  is  great- 
ly Interfisnd  vlth.  Mi^ay  t.  City  of  Enld» 
onpim. 

[1]  Section  4260,  B.  L.  ISIO,  provides  that 
a  IHlnte  penon  nuy  maintain  an  action  tot 
a  pobllc  nolaanCB  U  It  la  a  special  injury  to 
blnudt  but  not  othenrlssL 

[S]  While  it  Is  often  dlfficnlt  to  determine 
whethor  ttie  Injniy  caused  by  a  pabUe  nol** 
ance  is  or  is  not  so  spedally  injurious  to  a 
private  person  as  to  give  hin  a  right  of  no- 
tion, we  think  this  case  is  reasonably  free 
from  any  such  perplexity. 

Hany  authorities  are  cited  by  connsd  for 
plalntift  In  error  which  seem  to  svstaln  the 
concluaion  reached.  In  6  Ballard  oa  Beal 
Property,  |  46,  the  role  la  stated  as  follows: 

"Th9  owners  of  land  abutting  apon  a  street 
or  alley,  oae  end  of  which  is  obstnicted  so 
that  he  Mnnot  bave  egress  from  his  property 
to  other  street!  In  that  dinetioii,  suffer  in  In- 
Jniy  pecaUar  to  them  by  reason  of  a  pnbUe 
nuisance  and  may  recover  nominsl  damafea  ap- 
on that  fact  alone.** 

The  fallowing  are  some  of  the  cases  dted 
sui^rtlng  our  condnslon:  Yenard  t.  Cross, 
8  Kan.  248;  Martin  v.  Marks,  164  Ind.  54&, 
57  N.  B.  240;  Strunk  v.  Pritchett,  27  Ind. 
App,  682.  91  N.  E.  978;  PearsaU  t.  Eaton 
County,  74  HiCh.  668,  42  N.  W.  77,  4  L.  S. 
A.  103;  Bannon  v.  Murphy  (Ey.)  38  S.  W. 
880;  Hayden  v.  Stewart.  71  Kan.  U.  80 
Pac  48. 

[4]  In  the  case  at  bar  we  are  of  the  ogHn- 
i<Hi  that,  under  the  law  and  the  facts  fonnd 
by  the  trial  court,  it  Is  reaaouably  clear  that 
the  plaintiff  has  a  special  Interest  In  the  ob- 
structed highway,  and  that  the  dosing  there- 
of Infllcln  upon  him  special  injury  not  sns- 
talned  by  the  general  pubUa 

For  the  reflsone  stated,  the  Judgment  of 
the  court  below  Is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  judgment 
in  accordance  with  the  views  herein  ex- 
pressed. 

HARBISON,  O.  J..  PITOHFOR0,  V.  O.  J, 
and  JOHNSON.  MILLER,  NICHOLSON,  and 
KENNAMBR,  JJ.,  concur. 


WALTON,  Mayor,  v.  DONNELLY,  Cosi'r  of 
Flaaaoe  aad  Aocoastlsg,  et  al. 
(No.  12265.) 

(Supreme  Court  of  Oklahoma.   Jane  28. 1021. 
DissottlDg  Ophiion  July  2,  1921.  Be- 
heariug  Denied  Oct  2S,  1921.) 

(Sv^iiu  by  th9  Court.} 
I.  Muslolpal  corporations  €=>8— Charter  adopt- 
ed uoder  Cosstitatioi  and  statutes  super- 
sedes state  laws  oonftlotlsi  os  purely  muslol- 
pal  siatten. 
The  provUons  d  tba  charter  of  Oklahoma 
CS^  adopted  under  the  aathoiity  of  section 


So,  art  18;  <tf  the  Gonstitoticai,  and  seetbm 
530,  Bev.  Laws  1010,  supersede  sll  lavs  of 
this  state  in  conflict  with  sndi  charter  provi- 
sions, in  BO  far  as  such  laws  relate  to  purely 
mnoidpal  matters. 

2.  Muslclpsl  corporations  «»8  — Charter  must 
yMd  to  eoalllcting  lawrs  of  geaeral  ooseara. 

Sodi  diarter  proiMons  do  not  supersede 
the  general  laws  of  the  state  of  general  con- 
cern, in  which  the  state  has  a  sovereign  inter- 
est, and  where  the  provisions  of  said  charter 
conflict  with  the  general  laws  of  the  state  of 
this  character,  sudi  laws  will  prevaiL 

3.  Muslolpal  eorporatlofls  ^9l67— Where  elty 
charter  creates  offloe  and  delves  duties,  eom- 
Bitesioner  cannot  transfer  then,  snisss  nsder 
speolal  charter  provision. 

Where  an  office  is  created  by  a  tiij  char- 
ter and  the  duties  thereof  are  defined  by  that 
instmment.  It  is  not  within  the  power  of  the 
oommlssloner  to  transfer  soch  duties  to  anoth- 
er ofiee,  unless  there  Is  some  spedfle  provision 
in  the  diarter  aathorlslng  such  a  transfer. 

4.  Constitutional  law  «s»l3— Munldpsl  eorpo- 
ratlons  €=»8— Statutes  «s>18l (I)— Casstra- 
Ing  city  charter,  lawnaken*  Istsst  nnst  gev- 
era. 

In  the  constmctlon  of  OonatitutlonB,  stat- 
utes, and  dty  diartera,  the  Intent  of  the  law- 
makers, when  ascertained,  must  govern. 

5.  Statutes  ^l94-8tatnte  eoastrued  by  rule 
of  ejnsden  ganeris. 

General  words  In  a  statute  must  receive  a 
general  coostmction,  nnless  there  is  something 
in  it  to  restrain  them,  but  in  accordance  with 
what  is  commonly  known  aa  the  rule  tit  ejnsdem 
generis,  where,  In  a  statute,  general  words  fol- 
low a  designation  of  particular  subjects  or 
classes  of  persons,  the  meaning  of  the  general 
words  win  ordinarily  he  presumed  to  be  re- 
stricted by  the  particular  dedgnatioD,  and  to 
include  only  things  or  persona  of  the  same  kind, 
dass,  or  aatore  as  those  specifically  enumerat- 
ed, nnless  there  Is  a  dear  manifestation  of  a 
contrary  purpose. 

6.  Statutes  «»200— Word  or  phrase  used  la 
different  parts  will  be  presuuted  used  la  the 
same  sense,  unless  contrary  Is  dear. 

Where  the  same  word  or  phrase  Is  used 
In  different  parts  of  a  statute,  it  will  be  pre- 
sumed to  be  used  In  the  same  sense  tiirough- 
out;  and  where  Its  meaning  In  one  instance 
is  clear,  this  meaning  will  be  attached  to  It  else- 
where, unless  it  dearly  appears  from  the  whole 
sUtute  that  it  was  the  Intention  of  the  Legis- 
lature to  use  it  In  a  dUfereat  sense. 

7.  Statutes  ^194— Geaeral  worts  de  not  an- 
pllfy  preceding  particular  leraia. 

General  words  do  not  explain  or  ampli^ 
particular  terms  preceding  them,  but  are  them- 
selves restricted  and  explidned  by  the  particolar 
terms. 

8.  Statutes  4=9181  (2)— Atnbiouity  resolved  to 
give  statute  Most  reasonable  and  Just  Inter- 
pretation as  the  legislative  Intent. 

If  there  Is  doubt  or  ambiguity  In  a  atat- 
nte,  it  Is  the  duty  of  a  court  In  interpreting 
the  same  te  give  it  the  most  reasraable  and 
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inst  iDterpretatfoD  u  tte  leglalatfTfl  Intentt 
rather  than  an  Interpretation  nnreasonable,  nn- 
inat,  or  one  that  will  lead  to  an  abaordity. 

MaaMpal  eorporatlou  «=»ies— Cbartor  held 
■at  to  aadiorln  hoard  sf  eoaiailtflloaan  by 
f»r  oat  of  «VB  voto  to  tru»f«*  powan  ho- 
loailag  to  Mayor. 

Section  U,  art  2,  of  ttie  charter  deals  vHli 
the  transfer  of  dnties  not  elsewhere  apedfical- 
ly  named  in  the  charter,  and  does  not  ampowor 
tiie  board  of  commisBionera  hy  a  vote  of  tonr 
out  of  five  commissioners  to  transfer  the  pow- 
ers specificalljr  (ranted  to  the  mayor  by  section 
6,  art.  2,  of  the  charter  of  havins  dbarge  of 
the  department  of  pid>Ue  affairs,  wbidi  indudes 
the  pidlee  department*  dtjr  jail,  etc,  to  auao 
other  department. 

10.  inJanetloB  ^83— Maalcipal  eorporatloaa 
<|s>  1 6fk-Mayor  may  e«J  o1  a  oen  mi seloaart 
from  exarolslni  ooatrM  of  pollea  dapartmoat 
■ad  elty  Jail;  traaafer  of  aiayor^  aothorlty 
ky  aommlaalooara  to  otkar  ofloo  or  dopart* 
■oat  la  void. 
The  mayor  of  OU^omo  Gtty,  who  lo  made 
tlie  ehief  czecntiTe  therein  and  whose  dnty  It 
la  by  vtrtne  of  tjie  charter  and  the  atatnte  of 
the  state  to  see  that  all  laws  of  the  state  and 
ordinances  of  the  city  are  observed  within  the 
city  limits,  must  necesaarily  posaess  control  and 
supervision  over  the  police  department  and  city 
JaiL   Held,  a  motion  adopted  by  fonr  votes  ot 
the  commiiwionen  of  said  dtj,  whereby  they 
take  from  the  mayor  all  omtrol  over  the  police 
department  and  dty  JaO,  and  attempt  to  as- 
sign  said  dutiea  to  the  control  of  some  other 
office  or  department,  is  void,  and  held,  further, 
injunction  will  lie  on  behalf  of  the  mayor 
against  the  commissioners  or  commissioner 
from  ezerciaing  control  over  the  police  depart- 
ment and  cil7  jaa,  by  virtne  of  aaid  vfrfd  pto- 
MCdinca. 

Komamor  and  IQlor*  3S^  diaaentias. 

Appeal  from  District  Court,  Oklahoma 
Goontr;  Frank  Matliewa,  Judge. 

Petition  by  J.  O.  TTUton,  Mayor  and  Gom- 
mlarioner  of  Pul^e  Affairs  of  OUahoma  Olty. 
against  Mike  Donn^,  CommiBSioner  of  Fi- 
nance and  Aoooontliig  of  Oklahoma  City  and 
others,  to  enjoin  the  defendants  from  Intor^ 
fering  with  the  performance  of  plalntUTs 
dnties.  Demurror  to  petition  snstained,  and 
case  dismissed,  and  the  plaintiff  appeals. 
BeversoA  and  remanded,  with  tnstmctlons  to 
oyermle  dannrrer  and  to  tate  further  pro- 
ceedings not  Inctmsistent  wlUi  opinion. 

Bayard  T.  Hainer  and  D.  S.  Levy,  both  of 
Oklahoma  City,  for  plaintiff  In  error. 

McAdams  &  Brady.  Wright,  BUnn  ft  GU- 
mer,  and  Morgan  ft  Deopree,  all  ot  Oklahoma 
City,  for  defendants  In  error. 

Glddlngs  ft  Glddings.  of  Oklahoma  City, 
amicus  curiK. 

MgNEHiI^  J.  The  question  fbr  determlna- 
tlon  In  this  ease  is  whether  the  commission- 
ers of  Oklahoma  GUy,  by  a  motion  recelrlng 


ttio  voto  of  fbnr  ttiB  ooiniBlasI<siei%  can 
transfer  the  stqierrlslon  and  control  ct  ttie 
police  department  and  the  dty  jail  from  the 
mayor.  Oklahtmia  Olty  has  a  oommlaslon 
fbnn  of  gOTsmment,  and  Is  f^iented  ondar  a 
idiarter  framed  and  adopted  as  pcofldod  by 
section  8a,  article  18,  of  the  Constitution  <ft 
the  state.  The  (tarter  provides  for  the  aloe- 
Hon  of  fire  commissioners,  who  dull  sure 
finir  yasrs,  and  said  iflartw  assigns  oeitein 
dnties  and  departments  to  each  omuidsstoa* 
or.  Hie  Instant  case  deals  only  with  the  du- 
ties of  the  mayor,  -wbo  la  commissioner  ct 
public  affairs,  and  wo  will  refer  only  to  the 
sections  of  the  diarter  applicable  thereto. 
Section  1.  artldo  2,  provides: 

TThe  elective  officers  oi  this  dty  shall  be 
five  commissioners,  1.  e^  the  mayor,  who  Is 
eomnrissioBer  of  pnUle  affairs;  the  commission- 
er of  pnbUe  safety*  commiBrioner  of  aeoomtfat 
and  finaneot  the  commissioner  of  pobUe  woAs. 
and  tiM  eommisslmier  of  pohUc  pnqj^erty,**  etc. 

Section  4,  article  2,  providos  as  follows: 

The  mayor,  as  sndi,  shall  be  the  diief  ex- 
ecntive  officer  of  the  dty.  and  be  shall  see 
that  the  laws  are  enforced.  In  additi<m  to  oth- 
er dnties  imposed  upon  him  by  the  state  and 
monidpal  laws,  and  the  beard  commiasioB- 
era,  he  shall  sign  the  eommlsdons  oC  all  ap- 
pointive officers,"  etc. 

Section  6;  arttde  2,  provides  as  follows : 

"Commiationer  of  Puhlio  ^Jfotn.— The  com- 
missioner of  public  affairs  shall  be  superin- 
tendent of  and  have  diarge  of  the  department 
of  publie  affairs,  which  shall  indude  the  ptdlce 
department,  monidpal  counselor  and  assistant, 
manldpal  judge,  d^  j^,  and  relation  the 
dty  to  other  numidpalities.'* 

^e  charteo*,  under  the  Constitution  and 
statutes  of  this  state,  becomes  the  organic 
law  of  the  dty.  and  in  addition  to  creating 
the  offices  of  the  five  commissioners,  and  as* 
signing  them  th^r  duties,  gives  to  the  Oom- 
mlssloners  certain  legislative  powers. 

On  April  12, 1021,  at  a  meeting  of  the  com- 
BilsBlonerat  It  was  moved  by  one  commissioner 
and  seconded  by  another  that  the  police  de- 
partment and  dty  jail,  which  la  nndw  tbo 
supervisltn  of  the  mayor,  who^  as  we  have 
seal,  should  have  diarge  of  the  police  depart- 
moit  and  dty  jail  under  the  diarter,  be  as- 
signed and  transferred  to  the  commlaslonor 
of  accounting  and  finance,  who  should  thete- 
after  supervise  and  have  charge  of  the  po- 
lice departmoit  and  dty  jail,  and  said  trans- 
fer to  take  ^ect  from  date,  four  oommls- 
sl<Kiers  voting  In  the  afflrmaUye  and  the 
mayor  voting  In  the  negative.  The  petition 
in  this  case  sets  out  all  of  the  different  |scd- 
visions  of  the  dty  charter,  stated  above^  and 
alleges  that  immediately  after  tbo  passage 
of  the  motion  above,  tiio  commlaakniw  of  ac- 
counting and  flnanoa  attempted  to  exerdse 
supervlaloa  otw  the  police  department  and 


^saTQT  ether  caaas  Ma  aama  topic  and  KBT-HUHBBR  la  all  Ksy-HvlalMnd  Dlswla  and  laOaEas 

Digitized  by  Google 


<»D  WAX/TON  T. 

(»l 

the  city  iall.  It  contended  tbe  acUon  of 
the  commissioners  in  transferring  the  wap&e- 
vision  and  charge  of  the  police  departmeait 
from  the  mayor  la  void  and  In  rlolatim  of 
sections  4  and  6,  article  2,  of  the  city  charter. 
Tbe  mayor  by  his  petition  aska  to  have  tbe 
commissioner  of  flnanoe  and  accounting  en- 
Joined  from  Interfering  with  him  in  tbe  per- 
formance of  the  dotieB  anlgiied  to  him  ondsr 
the  charter. 

To  the  petition,  the  commissioner  of  ao> 
cotmtlng  and  finance  filed  a  demurrer,  which 
was  sustained  by  the  trial  court.  The  mayor 
elected  to  stand  upon  the  petition,  and  refus- 
ed to  plead  further,  and  the  court  dismissed 
the  case,  and  from  said  Judgment  an  appeal 
has  been  prosecuted  to  this  court. 

The  only  question  inrolved  Is  the  force  and 
effect  of  tbe  motion  and  its  ralidlty.  Second, 
whether  Injunctlm  Is  tbe  proper  remedy. 

[1]  It  has  been  the  tmiform  h(dding  of  this 
court  that  city  charters  become  the  organic 
law  of  the  mnnidpailty,  and  supersede  the 
laws  of  the  state  in  confilct  therewith  In  so 
far  as  they  attempt  to  regulate  purely  mu- 
nldiml  matters.  Bee  Owai  t.  Tulsa,  27  OU. 
264,  Ul  Pac.  320;  Lackey  t.  Grant.  29  OU. 
255,  U6  Pac.  913 ;  Mitchell  t.  Carter.  SI  Okl. 
682,  122  Pac  691;  Bums  t.  Unn,  49  OU. 
626,  163  Pac.  826.  Ann.  Gas.  1918B,  139. 

[2]  Tbe  ■  Oottstltutioa  prorldee  that  tbe 
diarter  ahall  not  be  In  confilct  with  the  Oo&- 
stitution  and  statutee  of  the  state,  and  U 
has  been  further  held  that  such  charter  pro- 
vlBlon,  where  they  conflict  with  the  general 
laws  of  the  stat^  in  matters  not  purely 
munlc^Ml.  must  ^ve  way;  and  while  they 
may  mn  coacorrently  with  tbe  general  laws 
of  tbe  state,  tbey  may  not  run  counter  there- 
to. Bums  T.  I4nn,  supra.  Board  of  Educa- 
tion T.  State  ex  rel.  Best,  26  Okl.  366,  109 
Pac.  663;  State  T.  Onmmlngs,  47  Okl.  44, 
147  Pac.  161. 

In  the  case  of  Kempt  t.  Otty  of  Honett,  96 
Uo.  App.  402,  69  S.  W.  81,  It  was  said: 

**A  diartsr  la  *  *  *  the  munldpel  or* 
ganie  law  which  no  ordhiance  ma;  override." 

[S]  The  courts  have  uniformly  held,  where 
an  office  Is  created  by  tbe  Constitution  and 
the  duties  assigned  to  it.  by  the  Oonstl- 
tntlon,  the  Legislature  has  no  power  to  trans- 
fer those  duties  to  smne  other  office.  Tbe 
rale  la  stated  as  ttiOmn: 

**Wbere  an  olBce  Is  created  or  Imbedded 
is  tbe  Constitution  and  tbe  duties  thereof 
are  defined  by  that  instrument,  or  where  tbe 
office  antedated  the  Coostttutlon,  and  its  duties 
were  enumerated  by  tbe  statute  at  the  time  the 
Constitution  was  adopted,  or  where  the  office 
owes  its  origin  to  the  common  law,  and  had 
certain  weD-recognlied  daties  attached  thereto, 
or  InhereDtly  connected  therewith,  or  forming 
a  sabttantlal  part  thereof,  it  was  not  within 
the  power  of  the  Legislatore  to  transfer  soch 
doties  to  an  office  ot  its  own  ereatUm  or  to  an 
officer  sdeeted  and  chosen  In  a  manner  dUEer- 
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ent  from  that  by  wUA  the  emstltnttoiial  oC' 

ficer  was  named." 

Trapp  T.  Oook  Oonstmotton  Co.,  24  Okl. 
S64,  106  Paa  007;  Insoranoa  Co.  of  NortH 
America  t.  Welch,  49  Old.  620^  194  Pac  48. 
Ann.  Gas.  1918BL  471 ;  Lore  t.  Boyle,  180  Pa& 
705.  This  being  the  settled  law  in  this  states 
and  the  charter  of  the  being  the  organic 
law  of  tbe  dtyi  the  commlssionerB  would 
taaye  no  power  or  antborl^  to  transfer  from 
an  office  created  by  the  diarter  the  duties  de- 
flned  by  tbe  garter,  untess  ttiere  Is  some 
spedflc  provlal(nt  In  tbe  charter  that  anthmr- 
izes  audi  a  transfer. 

It  ISi  however,  contended  by  tbe  defendant 
that  section  11,  article  2,  (tf  flte  dty  durter 
authorises  sudi  a  proceeding.  Said  sectloa 
is  as  follows: 

"Board  Moy  ow^  DuUet  to  Other  Dtpart- 
mtmU^lbit  board  <d  commissi  oners  shall  have 
the  power  to  assign  duties  not  specifically 
named  above  to  any  department  to  which  tbey 
may  properly  belong,  and  shall  have  power 
by  a  vote  of  four  out  of  five  commissioners 
to  transfer  duties  from  one  commisBloner  aud 
ooe  department  to  another  eommlssloDer  and 
another  department." 

[4]  raie  question  for  coosideratioa  is,  Did 
the  framers  of  the  charter  in  this  sentence 
use  tbe  word  "duties"  la  tbe  latter  part  of 
the  sentence  to  ttUx  to  the  same  "duties" 
referred  to  in  tbe  first  part  of  the  sentence, 
or  did  th^  use  It  Id  Its  broad  and  unlimited 
BOise  and  refer  to  any  and  all  duties?  In 
the  determlnatlffli  of  tbla  matter  the  court 
must  be  guided  by  the  foUowlnf  propoaltkm 
to  wit: 

the  conatmetlon  of  Gonstitntlons,  stat- 
utes and  dty  diarters  tbe  Intent  of  the  law- 
makers when'ascertalned  must  (orem."  Hud- 
son V.  Hopkins,  75  OkL  260,  188  Fac.  606;  De 
Hasque  t.  A.,  T.  *  S.  F.,  178  Paa  78,  L.  B.  A. 
1918F,  260. 

[S]  In  an  mdeavor  to  ascertain  the  Intent 
of  the  lawmakers,  thne  are  certain  cardi- 
nal rules  of  constmcticn  to  he  used  as  an 
aid  in  guiding  the  court  in  arrlTlng  at  the 
Inboitlon  of  the  fMmeis  of  the  charter.  One 
of  these  rules  as  announced  In  26  B.  0.  Lw 
p.  996,  Is  as  follows: 

**Oeneral  words  In  a  statute  must  reeetre  a 
general  eoDstmetton,  unless  there  is  something 
in  it  to  restrain  them,  but  in  accordance  with 
what  is  commonly  known  as  the  role  of  ejosdem 
(eneria,  where,  in  a  statute,  general  words  fol- 
low a  designation  of  particolar  subjects  or 
classes  of  persons,  the  meaning  of  the  general 
words  will  ordinarily  be  presumed  to  be  re- 
stricted by  the  particular  designation,  and  to 
include  only  things  or  persons  of  the  same  kind, 
dass,  or  nature  as  those  spedfically  enumer- 
ated, unless  there  is  a  dear  manifestation  of  a 
contrary  purpose.** 

This  court  in  applying  the  rule  of  ejusdran 
generis  In  tbe  case  of  Board  of  County  Oom- 
mlsslonen  t.  Grimes,  7B  Okl.  210,  182  Fac 
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897,  In  tbe  body  <tf  the  f^Inlon,  stated  as 

follows: 

"General  words  do  not  explain  or  amplify 
particular  terms  preceding  them,  but  are  them- 
selves reftricted  and  ezptoined  by  the  particu- 
lar ternia. 

The  same  rule  was  announced  and  aivlled 
In  tbe  case  of  Wolf  t.  Blackwell  Oil  Oo^ 
77  OkL  82,  186  Pa&  484. 

Let  us  apply  this  rule  of  conatruction  to 
this  section  of  the  diarter.  Tbe  framers  of 
the  diartar  by  the  first  partvf  this  sentence 
or  section  nsed  the  term,  "poww  to  as^gn 
duties  not  spedflcally  named  above  to  any 
departmoit  to  vhl<fli  they  belonged,"  and  In 
tbe  latter  part  of  the  sent^ce  used  the  term 
"power  a  vote  of  four  out  of  five  com- 
mlsdooeia  to  tranato:  duties  from  one  com- 
missioner and  one  department  to  another 
commissioner  and  another  department."  The 
only  controTarsy  la  whether  tbe  word  "duties" 
In  the  lattOT  part  of  the  sentence  Is  restricted 
to  tiie  same  duties  referred  to  in  the  preced- 
ing part  of  tbe  soiteDce,  or  whetiier  It  was 
used  In  the  latter  part  of  the  smt^ice  In  a 
broader  sense  and  referred  to  any  and  all 
duties.  If  we  apply  the  role  that  goieral 
words  in  tbe  aame  section  do  not  amplify 
particular  terms  preceding  Uiem,  but  are 
themsrives  restricted  by  tbe  particular  term, 
then  the  word  'Mutles"  used  In  the  latter 
part  of  the  sentence  Is  restricted  to  the  same 
dnties  referred  to  in  the  preceding  part  of 
the  senten^  unless,  as  stated  in  B.  C.  U, 
man,  tiiera  is  a  dear  manifestation  of  a 
«antnuy  purpose,  and  there  is  nothii^  in  the 
section  to  Indicate  any  contrary  purpose,  nor 
Is  there  any  other  provision  of  the  charter 
that  would  indicate  a  c(mtrary  purpose. 
The  first  part  of  the  sentence  ref^s  to  the 
duties  tbe  commissioners  may  assign,  and  tbe 
latter  part  provides  how  the  commissioners, 
after  once  assigning  obtain  duties,  may 
thereafter  toinsfer  those  same  duties  to  an- 
other d^rtment. 

[I]  In  this  same  connection  the  role  an- 
nounced in  36  Gyc.  1132,  is  steted  as  follows: 

"Where  the  aame  word  or  phrase  is  nsed  In 
different  parts  of  a  statute,  it  will  be  presumed 
to  be  used  in  the  same  sense  throughout;  and 
where  its  meaning  in  one  instance  is  clear,  this 
meaning  will  be  attached  to  it  elsewhere,  unless 
it  clearly  appears  from  tbe  whole  statute  that 
it  was  the  intention  of  the  Legislature  to  use 
it  in  a  different  sense.** 

In  R.  O.  L.  26,  p.  994,  It  Is  stated: 

"Where  a  word  susceptible  of  more  than  one 
meaning  is  repeated  in  tbe  same  act  or  section 
of  an  act  (either  meaning  being  in  each  case 
open  to  reasonable  adoption),  a  presumption 
arises,  more  or  less  forcible  according  to  the 
dreumstances,  that  it  is  used  throughout  in  the 
same  sense." 

In  the  case  of  Rhodes  r.  Weldy,  46  Ohio 
St.2S4t20N.  £i.461,15Am.SL  Rep.  684, 

tbe  court  said: 


"Where  tbe  meaning  of  a  word  or  phrase  in 
a  statute  Is  doubtful,  but  the  meaning  of  the 
same  word  or  phrase  is  dear  where  it  Is  used 
elsewhere  In  the  same  act.  or  an  act  to  irtiidi 
the  provision  containing  tbe  doubtful  word  or 
phrase  has  reference,  the  word  or  phraae  ia 
the  obscure  clause  will  be  held  to  mean  the 
same  thing  as  in  the  instances  where  the  mean- 
ing is  dear." 

By  the  application  of  the  roles  }ust  stated, 
the  same  conclusion  must  be  reached  as  vrtien 
applying  tbe  rule  of  ejusdem  generis. 

[7, 1]  There  is  another  rule  of  construction 
that  iB  nsed  as  a  guide  In  construction  of 
statotes: 

"If  there  Is  a  doobt  or  anOiignitr  in  a  statr 
Qte,  It  is  the  duty  of  a  court  in  Interpreting  the 
same  to  give  to  it  the  most  reasonable  and 
just  interpretetion  as  the  legislative  intent, 
rather  than  an  interpretetion  unreasonable,  un- 
just, or  one  that  will  lead  to  an  absordity." 
Ledegar  v.  Bockoveo,  77  Olil.  68,  185  Pac  109T. 

If  we  consider  this  section  of  tbe  statute 
as  ambiguous  and  subject  to  two  constmc- 
tlons,  let  us  see  the  abeurdlty,  if  any.  It 
would  lead  to  if  given  tbe  Interpretetion  c<m- 
tended  for  by  defendants.  If  the  word  "duties" 
as  used  in  the  last  portion  of  the  sentence  re- 
fers to  any  and  all  duties  and  Is  not  re- 
stricted in  any  manner,  then  the  commission- 
ers  by  the  votes  of  four  of  them  have  power 
to  transfer  all  the  duties  Bpeciflcally  assigned 
to  one  commissioner  by  the  charter  to  some 
other  commissions,  or  distribute  said  duties 
among  the  other  commissioners,  and  In  this 
manner  deprive  one  commissioner  from  hav- 
ing any  duties  whatever  to  perform,  leaving 
bim  with  an  office  and  no  duties  to  perform. 
Could  Id  be  said  that  such  was  tbe  intention 
of  the  framers  Of  the  charter?  By  this 
same  interpretetion  four  commissioners 
could  by  their  vote  transfer  all  the  duties 
of  their  offices  to  one  commissioner,  and 
place  upon  him  and  bis  department  all  the 
duties  of  the  city  gov^mnent,  and  leave 
themselves  free  to  draw  their  salaries  with- 
out any  duties  whatever  to  perform.  The 
sugge8U<Hi  of  sndi  a  stete  of  facto  seems 
to  us  to  lead  to  such  an  imreas<mable  con- 
struction that  no  argument  is  required  to 
answer  the  same. 

It  la,  however,  contended  that  the  rule  an- 
nounced in  the  case  of  Stete  ex  reL  Owens 
V.  Carter,  186  Pac.  464,  Is  applicable.  We 
are  unable  to  agree  that  this  rule  of  law 
has  any  application  to  tbe  facts  in  tbe  case 
at  bar.  Tbe  charter  crates  the  different 
offices  and  assigned  certain  duties  thereto. 
If  the  charter  contelned  a  provision  that 
said  duties  shall  belong  to  such  department, 
until  otherwise  provided  by  ordinance  or  un- 
til changed  by  the  commission,  then  said 
case  might  be  authority,  bull  no  such  a  pro- 
vision is  contained  in  the  charter.  The 
charter  baa  various  sections,  assigning  to 
each  department  certain  duties.   Tbem  are 
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particular  enactments  c£  the  charter  relating 
to  certain  duUea  of  each  d^rtment. 

[9]  Secti(Hi  11  does  not  attempt  to  assign 
any  duties  to  any  particular  departmnit,  but 
tbe  section  has  for  Its  purpose  the  vesting 
of  certain  power  In  the  oommlasioners,  to  wit: 
B^trst,  power  to  assign  any  duties  nob  specif- 
ically assigned  by  the  charter:  second,  power 
to  transfer  the  duties  it  has  assigned  to  some 
other  department.  Even  If  we  apidy  the  rule, 
announced  in  the  case  of  Owens  t.  Carter, 
supra,  to  wit: 

"Where  there  is.  In  t^e  Mme  statute,  a  par- 
ticular enactment  and  also  a  general  one,  which, 
in  its  most  comprehenslTe  sense,  would  in- 
clude what  is  embraced  in  tiie  former,  the  par- 
ticalar  enactment  must  be  operative,  and  the 
general  enactment  must  be  taken  to  affect 
only  such  cases  within  it«  general  language 
as  are  not  within  the  proTlsioQS  of  the  partie- 
ular  enactment." 

The  charter  provisions  assigning  certain 
duties  to  each  department  are  particular  en- 
actments, and  deal  only  with  certain  duties. 
If  we  concede  that  the  first  part  of  the  sen- 
tence In  section  11  is  a  particular  enactment 
vesting  certain  power  to  the  commlssionerB 
in  relation  to  dutdes  not  specifically  assigned, 
and  the  latter  i>art  of  the  sentence  Is  a  gen- 
eral enactment  granting  powers  to  the  Com- 
missioner to  transfer  certain  duties,  and  If 
we  say  the  enactments  are  in  conflict,  we 
are  in  no  better  position,  for  the  reason  the 
particular  enactment,  by  applying  this  rule, 
most  stand  and  the  general  enactment  does 
Dot  apply.  But  the  fallacy  of  tills  argumrat 
is  the  sections  deal  with  different  subjects — 
the  one  assigns  certain  duties  to  each  depart- 
ment; the  other  section  has  for  Its  purpose 
vesting  of  power  In  the  commission  to  assign 
certain  duties  and  In  the  same  sentencu  pow- 
er to  transfer  duties  the  commission  has  as- 
signed. 

It  Is  contended,  howerer,  that  the  control 
of  the  police  department  Is  purely  a  mu- 
nicipal matter.  While  we  do  not  think  this 
question  Is  material  to  a  deci8i<Hi  In  this 
case,  but  this  court  has  held  the  enforcement 
of  the  laws  of  the  state  are  not  purely  local 
or  municipal  matters,  bat  matters  In  which 
tiie  state  has  an  interest  As  was  said  In 
the  case  of  State  ex  rel.  Bums  t.  lAaa,  49 
UU  026,  153  Fac  Ann.  Caa.  1918B.  13U. 
as  follows: 

"Tbe  state  may  Impose  .upon  the  local  of- 
ficers of  tht  city  of  Tulsa  specific  duties  in 
the  matter  of  the  enforcement  of  the  laws  of 
the  state  having  force  and  effect  witbio  the  dty, 
and  may  provide  penalties  for  failure  to  dis- 
charfe  such  duties,  and  in  respect  to  the  du- 
des so  imposed  the  municipality  and  its  oflicers 
are  the  agents  of  the  state,  and  subject  to  its 
command  and  control  at  all  times." 

Id  the  same  oidnlon,  the  court  stated  as 
folknra: 

'^e  stata  has  a  sorereign  interest  In  the 
enforcement  of  its  general  laws  against  the 


'  traffic  In  intoxicating  liquors,  against  gambling 
and  prostitution,  within  the  territorial  limits 
of  tbs  city  of  Tulsa." 

While  tbe  court  in  tihnt  case  referred  only 
to  the  laws  against  traffic  in  intoxicating 
liQUor.  gambling,  and  proetltublon,  as  thos» 
were  laws  at  issue  in  that  case,  but  tbe  state 
is  just  as  much  Interested  in  the  enforce- 
ment of  all  other  state  laws  as  those  enu- 
merated. The  state  ia  Just  as  much  interest- 
ed in  enforcement  of  laws  against  the  crimes 
of  murder,  burglary,  larceny,  and  various 
other  crimes  as  it  is  In  the  enforcement  of 
laws  against  prohibition,  gambling,  and  pro9- 
titutton.  Not  only  is  the  mayor  and  police- 
department  amenable  to  the  charter  provi- 
slous,  for  failure  to  enforce  violation  of  the 
laws,  but  they  are  also  amenable  to  tho 
state  for  failure  to  discharge  their  duties 
In  the  enforcement  of  state  laws. 

[10]  Sectlcm  4  of  article  2  of  the  charter 
provides  that  the  mayor  shall  see  that  laws 
are  enforced  and  places  this  duty  upon  him. 
Section  666,  B.  L.  1910,  places  the  same  duty 
upon  tbe  mayor.  A  very  similar  case  arose 
in  Missouri,  to  wit,  Francis  v.  Blair,  1  a.  W. 
297  (89  Mo.  291).  The  court  In  tbe  syllabus 
announced  the  law  bb  follows: 

"The  mayor  of  a  dty,  who  Is  made  chief  ex- 
ecutive officer  thereof,  and  whose  duty  It  Is  t^ 
see  that  all  laws  of  the  state  and  ordinances  of 
the  dty  are  observed  within  tbe  dty  limits, 
must  necessarily  possess  contrtd  and  supervi- 
sion over  the  police  and  local  constabalary, 

*'Under  such  drcomstances,  a  restdution 
adopted  by  the  hoard  of  poUce  commissiCTers^ 
whereby  they  take  from  the  mayor  all  con- 
trol over  the  police  force,  and  assume  that 
control  themselves,  will  be  absolutely  Toid." 

It  is  Impossible  by'  the  aid  of  any  of  the 
rules  of  construction  to  gtve  section  11,  ar- 
ticle 2,  of  the  charter  the  constructlfm  placed 
upon  it  by  defendant  In  error.  - 

It  Is  next  suggested  that  injunction  Is  not 
the  proper  remedy.  While  a  court  of  equity 
will  not  aid  by  Injunctdon  one  wbo  is  ont 
of  office  te  secure  that  office  from  erne  who 
Is  in  the  office  actually  performing  Its  duties 
under  some  color  of  authority,  but  such  Is 
not  the  facts  in  the  case  at  bar.  The  mayor 
la  In  office,  and  claims  authority  \ry  virtue 
of  the  city  charter  to  i>erform  certain  duties. 
No  one  la  atiempting  to  oust  him  from  office. 
The  commissioner  of  finance  and  accounting 
is  in-  possession  of  his  office,  and  contends, 
not  that  he  is  entiUed  to  the  office  of  mayor, 
but  entitled  to  perform  certain  dutdes  by 
reason  of  the  motion  passed  by  the  dty  com- 
missioners. This  court  had  the  Identical  ques- 
Hon  before  It  in  the  case  of  Love  t.  Boyle, 
supra,  and,  while  the  court  did  not  stete  that 
injunction  was  the  proper  remedy,  yet  tbe  ' 
court  held  the  petition  did  not  state  a  cause 
of  action,  and  decided  the  case  npm  Ite- 
mnits.  If  InJuBCtAon  is  not  tba  proftn  rem- 
edy, then  there  Is  no  rouedy  aTallabta  As- 
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was  Bald  In  tlie  cam  of  Francis  v.  Blalr  In 
tha  body  of  the  opinion  the  court  stated: 

"It  Is  contended  that  Injunction  will  not  lie 
in  this  case;  the  plaintiff  haTtof  a  remedy  at 
law.  What  is  that  remedy?  He  cannot  insti- 
tote  a  quo  warranto  proceeding,  because  the 
ri^t  of  defendants  le^ectirdy  to  the  office  of 
p^ice  commissioner  is  not  controTerted.  Quo 
warranto  is  resorted  to  for  the  purpose  of  test- 
ing the  dTO  rii^t  by  trying  the  title  to  an  office 
or  franchise  and  ousting  the  wrongful  posses- 
sor. High,  Bxtr.  Leg.  Bern.  603.  He  cannot 
have  a  writ  of  prohibition,  because  that  is  'an 
extraordinaiy  writ,  issuing  out  of  a  court  of 
superior  Jurisdiction,  and  directed  to  an  infe- 
rior court,  for  the  porpose  of  preTenting  the 
inferior  tribunal  from  usurping  a  jurisdiction 
with  which  it  is  not  legally  vested.'  •  •  • 

**If  injunction  will  not  lie,  the  plsintiff  has  no 
remedy  whatever.  He  has,  neither  as  an  In- 
divi^ial  nor  an  officer,  sustained  any  injury  not 
common  to  the  entire  community,  nor  any  spe- 
cial damage  for  wUdi  be  may  sue  and  recover 
judgment  The  result  of  the  argnmeot  against 
the  remedy  songht  by  plainUfE  would  be,  if 
sustained,  to  strip  the  mayor  M  the  executive 
power  conferred  np<Hi  him  tqr  tiis  law,  and  ren- 
der him  powerieis  to  discbarge  the  grave  and 
responsible  duties  Imposed  upon  him  by  the 
law  of  the  land.  If  he  has  the  right,  the  law 
will  afford  a  remedy  to  enforce  that  right,  and 
any  remedy  adequate  to  accomplish  the  end 
known  to  the  law  may  be  resorted  to." 

Cases  althoi^  not  Identical  bat  somewhat 
similar  are  the  cases  of  Brady  t.  Sweetland, 
13  Kan.  41;  ^^jmijo  v.  Baca,  8  N.  11  (Gild.) 
490,  6  Pac.  988;  GuUlotte  t.  Polncy,  41  La. 
Ann.  333.  6  Sooth.  607,  B  I<.  B.  A.  408; 
Wheeler  v.  Board  of  Fire  Oommlsslonecs,  46 
La.  Ann.  78,  15  Soatti.  179;  Goldman  v.  QU- 
leeple.  43  La.  Ann.  83,  8  South.  880;  Swing 
T.  Thompson,  43  Pa.  372;  Kerr  v.  Trego, 
47  Pa.  282,  and  Bbllnger  v.  Bairidn,  9  T«c 
Civ.  App.  424,  29  S.  W.. 240. 

We  therefore  conclude  that  the  transfer- 
ring of  the  dntieft  from  the  mayor  by  motion 
upon  vote  of  four  cranmiasionerB  was  abso- 
lutely void,  and  wittLoat  authority,  and  it 
was  error  for  the  trial  oonrt  to  nutain  a  de- 
murrer to  the  petition. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  la  reversed  and  remanded,  with 
instructions  to  overrule  the  demurrer  and 
to  take  socb  further  proceedings  not  Incon- 
(ristent  with  the  viaws  herein  expressed. 

HAHBISON,  a  J.,  and  PITGHFOBD, 
KAMffi,  JOHNSON,  SUiTINO,  and  NICHOL- 
SON, IJ^  ctmctir. 

KENNAMBB,  J.  I  dissoit  from  the  Intov 
pretatlon  of  section  11,  article  2,  of  the  city 
charter  of  Oklah<mia  City,  as  sanctioned  by 
majority  of  the  Judges  of  this  court  in  the 
majority  opinion,  and  on  account  of  the  in- 
terest manifested  in  the  qneetions  involved 
and  the  importance  of  the  same  to  the  public 
I  bave  concluded  to  glT*  the  reasons  for  my 
dlMeoL 


Under  section  1,  article  2,  of  the  dty  char- 
ter of  Oklahoma  City,  which  was  adopted 
and  approved  under  the  authority  of  se(^on 
Sa,  arti<de  18,  of  the  Oonstltotion,  Oklahoma 
CSty  has  a  commission  form  of  government, 
and  the  gOTemmental  powers  of  the  dty  are 
vested  In  five  elective  officers,  designated  as 
dty  commissioners,  being  the  msiyor,  com- 
missioner of  public  affairs,  commissioner  of 
public  safety,  comnUssloner  of  finance  and 
accounting,  commissioner  of  public  works, 
and  the  commissioner  of  public  property.  In 
sections  4,  8,  7,  8,  9,  and  10  of  artlde  2, 
certain  duties  are  assigned  to  tile  re^tectlve 
commissioners,  and,  following  the  assignment 
of  certain  duties  to  the  res|>ectlre  commla- 
sioners,  section  11  of  article  2  of  said  diartn 
proridea: 

"Board  may  AMttffn  DuHn  to  OiJter  Depart' 
mmts.—Th«  board  of  commissioners  shall  have 
the  power  to  assign  duties  not  specifically  nsm- 
ed  above  to  any  department  to  wtiicfa  they  may 
properly  belong,  and  shall  have  power  by  a 
vote  of  four  out  of  five  commissioners  to 
transfer  duties  from  one  commissioner  and  one 
department  to  another  commissioner  snd  an- 
other department" 

I  believe  that  the  fre^olders,  who  draft- 
ed section  11,  article  2,  of  the  charter,  supra, 
in  plain  and  unmistakable  language  said  Just 
what  they  intended  to  say  and  meant  Just 
what  they  said,  and  the  majority  opinion  of 
the  court  bos  orarlocAed  a  sound  uid  funda- 
mental rule  of  conitmction  of  statutes  and 
Constltatlons,  and  that  1b,  tbat  words  la  a 
statute,  or  any  kind  of  wrtttm  instrument, 
slionld  be  constmed  aceotdlog  to  ttttfr  ordi- 
nary sense  and  the  meaning  commonly  attrUh 
uted  to  them,  unless  audi  otmstmctbrn  wHl 
defeat  the  mamfest  Intoition  of  flw  Lesla- 
latnre  or  the  parties  to  the  contract  In  2S 
R.  0.  L,  par.  284,  p.  988k  tb«  rule  wlU  be 
found  as  ft^lows: 

"It  Is  well  settled  thst.  In  construing  any 
statute,  aH  the  language  shall  be  considered, 
and  sudi  interpretation  placed  npon  any  word 
or  phrase  appearing  therein  as  was  witiihi  the 
manifest  Intent  of  the  body  which  enacted  the 
law.  The  proper  course  in  aQ  cases  is  to 
adopt  that  sense  of  the  words  which  best  har- 
monizes with  the  context  and  promotes  in  the 
fullest  manner  the  policy  and  objects  ot  the 
Legislature,  and  the  various  rules  and  princi- 
ples of  intwpretation  hereinafter  dlsenssed  are 
resorted  to  only  aa  an  aid  to  the  courts  in  mr- 
riving  at  the  true  Intent  of  the  lawmaker. 
'Bvery  technical  rule  as  to  the  constructtoa  or 
force  of  iiarticular  terms.*  said  ICr.  Jo^Ioe 
Story,  'must  yield  to  the  dear  expression  of 
the  paramount  wlU  of  the  Legislature.'  As  a 
general  rule,  the  words  of  a  statnte  wlU  be 
construed  In  their  ordinary  sense,  and  with 
the  meaning  commonly  atti^uted  to  them,  un- 
less such  construction  wfll  defeat  the  manifest 
intent  of  the  Legislature,  and  express  proton 
to  this  effect  is  found  In  the  statutes  of  suns 
states.  This  general  role  of  construction  is 
applicable,  not  only  to  cfrfl,  but  to  penal,  sta^ 
utes. 
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TbiB  znle  ts  onlformly  mpported  by  all 
of  tbe  text-writers  and  the  appellate  courts 
of  every  state  in  the  tTnion  end  the  Supreme 
Court  of  the  United  States.  The  citation  to 
the  dedsioQs  supporting  this  role  be 
found  In  25  B.  C.  L.  pp.  988,  069. 

It  is  true  that  this  Is  not  an  inrariable 
rule  where  ^ring  to  the  words  In  a  statute 
or  constitntion  the  construction  of  their 
ordinary  sense  would  lead  to  condnslons 
which  the  Legislature  did  not  contemplate, 
but  in  the  case  at  bar  it  caonot  be  seriously 
contended  that  to  give  the  word  "duties"  its 
ordinary  meaning  would  lead  to  a  conclusion 
whi(±  the  drafters  of  the  charter  did  not 
contemplate,  but  to  give  It  the  construction 
placed  upon  It  that  Is  adhered  to  by  the  court 
In  Its  majority  opinion  leads  to  an  absurdity 
and  an  Injustice.  If  the  contention  of  the 
plaintiff  is  correct  under  section  11,  article  2, 
of  the  charter,  three  of  the  commissioners, 
being  a  majority,  may  create  new  duties  and 
assign  the  same  to  any  department  that  they 
deem  proper,  but  If  they  decide  to  transfer 
these  new  duties  which  they  have  created  and 
assigned,  the  Tote  of  fonr  commissioners  of 
ttte  Sre  are  required  to  make  the  transfer, 
m  according  to  tbdr  cratentlon  It  requires 
one  more  Tote  to  transfer  a  daty  they  have 
created  than  It  does  to  create  the  duty;  such 
a  CO  Delusion  Is  not  In  taaniKmy  with  reason, 
and  016  fallacy  of  it  is  appaioit  on  its  face, 
nie  tune  tiiree  commissioners  Totlng  to 
create  a  new  Cnts  undoubtedly  would  have 
the  pover  to  deotroy,  assign,  or  transfto  the 
same  duty;  the  creator  being  vested  with 
authority  to  deal  with  his  creature. 

Ckmnsel  for  the  plaintiff  in  this  cause  con- 
tended In  the  oral  argnmoit  and  in  th^ 
brltf  filed  herein  that  sectlmi  11,  art  Z,  supra, 
la  one  single  sentoice^  and  that  the  first 
portion  of  the  sentence  spedflcally  provides 
for  Oie  assignment  to  the  proper  department 
of  a  certain  claas  of  duties,  to  wit,  duties  not 
specifically  mentioned  In  the  previous  sections 
of  the  diarter,  and  that  the  latter  part  of  the 
sentence  ptmiom  that  the  commissioners  by 
a  vote  of  1am  out  of  fire  are  Tested  witii 
andiorlty  to  transfer  duties  fn>m  one  com- 
mlssioner  and  department  to  another  commis- 
sioner and  dq?artmrat,  bnt  that  section  11, 
being  one  sin^  sentence  the  duties  referred 
to  whidi  the  commissioners  are  authorized  to 
tranfltor  from  raw  departmcikt  to  another  do- 
partnmtt  has  refsrenee  only  to  tba  duties 
retemd  to  In  the  first  part  of  the  sentoice. 
A  caso*!  reading  of  section  11,  article  2,  will 
diow  the  error  of  this  ccmtention  ■  made  by 
oonnsAI  for  the  plaintiff.  Section  11.  article 
2,  Is  not  one  single  ssntmca,  but  Is  a  com- 
poond  sentence  omnposed  ot  two  simple  sen- 
tences, and  I  do  not  deom  It  necessary  to  cite 
any  antibotltr  to  the  effect  ttiat  section  U. 
artide  2,  is  a  eompotind  sentence. 

Tbe  first  sentence  of  secti<m  11,  article  2. 
In  plain  language  authodBes  the  board  of 
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commissioners  to  assign  duties  not  s|Mclfic> 

ally  mentioned  above  to  any  department  to 
which  they  properly  belong.  This  first  simple 
sentence  Is  plain,  and  there  is  no  loom  for 
construction;  It  means  Just  what  it  says — 
that  duties  not  provided  for  In  the  charter 
may  be  assigned  to  the  departments  to  which 
they  belong.  Thai,  the  drafters  of  the  char- 
ter realizing  that  In  a  growing  and  develop- 
ing city  omdltions  would  probably  change  In 
some  of  the  departments  created,  the  duties 
of  the  various  commissioners  might  become 
so  burdensome  that  It  would  be  a  matter  of 
physical  Impossibility  for  the  ccmimissioner 
of  such  department  to  properly  and  efficient- 
ly discharge  all  of  the  duties  of  his  depart- 
ment, or  that  a  commissioner  might  through 
Incompetency,  conruption,  or  a  physical  dis- 
ability neglect  the  duties  of  his  department 
and  thereby  retard  the  efficient  administra- 
tion of  the  governmental  affairs  of  the  dty, 
then  by  the  last  sentence  of  section  11.  article 
2,  in  plain  and  unmistakable  langoaga^  the 
drafters  of  the  charter  said — 

"and  should  have  power  by  a  vote  of  four  out 
of  five  commissioners  to  transfer  duties  from 
one  commissioner  and  one  d^artm«at  to  anotli- 
er  commisBioner  and  another  department" 

This  is  the  language  of  tbe  supreme  law 
of.  OUshoma  Glty;  It  Is  the  Totce  of  the 
people  HbB  people,  speaking  throng  Oiat 
proTl^tm  of  their  sopreme  law,  l^re  said 
that  four  of  their  duly  diecl»d  and  qualified 
commissioners,  exerdalng  their  best  Judg- 
ment and  discretion  In  the  honest  and  faith- 
ful administration  of  the  governmental 
powers  of  Oltiaboma  Oity,  are  veeted  with 
powCT  to  transfer  duties  fram  one  commis- 
sioner to  another  commlssloneF.  Tbey  had  a 
right  to  place  tibat  provision  In  (htfr  chartw 
law.  They  did  place  It  In  their  mpteme  law, 
and  the  wisdom  of  the  people  in  adopting  this 
imnlrion,  viewing  the  Incompetency  and 
inefilciency  of  many  dertf  ct  munldpsl  ofll- 
cers,  cannot  be  doubted. 

There  Is  a  rule  of  law  which  was  announc- 
ed by  Mr.  Ohief  Justice  Marshall,  the  great- 
est American  Jurist  that  ever  occupied  a 
Judicial  position  in  this  country,  which  Is 
controlling  in  a  proper  determination  of  this 
cause,  and  which  was  not  invoked  in  the 
opinion  by  the  majority  of  this  court  A 
statute  which  is  not  uncertain  or  ambigu- 
ous, but  plain  and  clear  In  its  terms,  is  not 
subject  to  construction.  In  the  case  of  the 
United  States  v.  Wiltberger,  6  Wheat  MS,  5 
L.  Edi  42,  Ur.  Chief  Justice  Marshall,  spotk- 
ing  for  the  Supreme  Court  of  the  United 
States,  said: 

"Where  there  is  no  ambiguity  in  the  words, 
there  is  no  room  for  constmctlon.  The  caae 
most  be  a  strong  one  Indeed  which  would  jus- 
tify a  court  in  departing  from  the  plain  mean- 
ing of  words,  ewedally  in  a  penal  act,  in  search 
of  an  intention  which  tiie  words  themsdvee  dli 
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not  mnest.  To  determine  that  a  case  is  with- 
in the  intention  of  a  atatntc,  its  language  muat 
BUthorise  oa  to  ear  ao." 

The  rale  will  be  found  In  ^th  B.  0.  U 
par.  218,  ftt  ik  967: 

"Where  the  langaage  of  a  etatute  is  plain 
and  uuambignoQa  and  its  meaning  clear  and  un- 
mistakable, there  is  no  room  (or  construction, 
snd  the  conrts  are  not  permitted  to  search  for 
its  meaning  bejond  the  statute  itself." 

The  Sumrane  Court  of  the  United  States 
in  the  cam  ot  Camlnettl  t.  United  States, 
242  U.  S.  485,  87  Sup.  Ct.  194.  SI  L.  Ed.  at  pp. 
462,  453,  L.  B.  A.  IdlTF.  802,  Ann.  Cas.  1917B, 
1168,  speaking  through  Mr.  Justice  Day,  said: 

"It  is  elementary  that  the  meaning  of  a  stat- 
ute mast,  in  the  first  instance,  be  sought  in  the 
language  in  whteh  the  act  Is  framed,  and  if  that 
is  plain,  and  if  the  law  la  within  the  constita- 
tional  authority  of  the  lawmaking  body  which 
passed  it,  the  sole  fnnctlon  of  the  courts  is  to 
enforce  it  according  to  its  terms.  Lake  County 
V.  Rollins,  130  U.  S.  662.  670,  671,  32  L.  Ed. 
1060,  1063,  1064,  9  Sup.  Ct.  Rep.  651;  Bate 
Refrigerating  Co.  ▼.  Sulzberger,  157  U.  S. 
1.  33.  39  L.  Ed.  601,  610,  15  Sap.  Ct  Rep. 
606;  United  States  t.  Lexington  Mill  &  Eleva- 
tor Co..  232  U.  S.  890,  409.  58  L.  Ed.  658,  661, 
L.  R.  A.  1915B,  774,  34  Sup.  Ct.  Rep.  887; 
United  States  v.  First  Nat.  Bank,  234  U.  a 
245.  258,  58  L.  Ed.  1298, 1303,  84  Sup.  Ct.  Bep. 
846. 

"Where  the  language  is  plain  and  admits  of 
no  more  tiian  one  meaning,  the  duty  of  interpre- 
tation does  not  arise,  and  the  rules  which  are 
to  aid  doubtful  meanings  need  no  discussion. 
Hamilton  t.  Rathbooe,  176  U.  S.  414,  421,  44 
L.  Bd.  219,  222,  20  Sap.  Ct.  Rep.  155." 

Hie  people  of  Oklahoma  Glty  have  pro- 
vided in  their  dhartw  that  tbe  duties  impos- 
ed upon  one  d^?artment  or  one  commissioner 
may  be  transferred  from  one  commissioner 
to  anotber  otmunissioner  or  department,  and 
the  language  la  plain  and  simple,  and  under 
tlie  rule  of  law  that  in  such  a  situation  there 
is  no  room  for  conatrnction  supported  by  the 
dedslons  of  the  appellate  conrts  of  every 
state  in  tb»  UnSon  and  the  dedaiona  of  the 
Sivreme  Gonrt  <^  tlie  United  States  tnm 
the  time  ChleC  Justice  Marshall  adhered  to 
the  rule  np  until  the  pcesoit  time,  It  la  dbvi- 
aoB  tbat  it  is  a  dangerous  precedoit  to  de> 
part  fnHD  a  role  ao  well  established.  The 
majority  i^^nion  of  tills  court  in  the  case  at 
bar  In  lufldins  that  the  word  "duties"  aa 
found  in  the  last  amtmce  of  section  11, 
article  %  of  the  city  charter,  has  reference 
only  to  audi  duties  aa  are  referred  to  In 
the  first  sentence  ijt  said  section,  or  dutlea 
not  spedflcally  provided  for  in  tbB  diarter 
invol^ee  the  mle  of  cjuadem  cenerla,  and 
quotes  for  authority  the  rule  as  announced 
ln25B.aL.p.9e6,  to  wit: 

**General  words  in  a  statate  most  receive  a 
general  conatraction,  unless  there  is  something 
in  it  to  restrain  them,  but  in  accordance  with 
what  la      "Miy  known  as  the  mis  «f  ejasdem 


generis,  where.  In  s  atatnte,  general  words 

low  a  designation  of  partiCDlar  sobjects  or 
classes  of  persons,  the  mesning  of  the  general 
words  win  ordinarily  be  presamed  to  be  re- 
stricted by  the  particular  designation,  and  to 
induda  only  things  or  persons  of  the  same  kind, 
claes,  or  nature  as  those  spedScaUy  ennment- 
ed,  unless  there  is  a  dear  maaifestatioa  of  a 
confoary  purpose." 

But  upon  an  examination  of  0ie  rale  as 
found  In  this  author!^  it  is  aKMrent  by 
reading  the  additional  statement  of  the  rale 
that  the  same  does  not  support  the  contoi- 
tlon  of  the  i^alntiff  in  this  case,  and  It  Is 
also  apparent  that  the  effect  of  the  rule  is 
Uiat,  where  a  statute  enumerates  cntaln 
things  ttmt  the  statute  Is  to  operate  upon, 
and  Uien  makes  use  of  the  leases  "other 
things,"  "others,"  or  "any  other,"  sudi 
phrases  are  commonly  restricted  to  the  class 
or  kind  of  things  prevloualf  described  in  the 
statute. 

A  continuation  of  this  rule  as  fbnnd  In  25 
B.  0.  L.,  quoted  In  the  majority  opinion  at 
page  997,  which  Is  as  follows: 

"A  etatnte  enumerating  things  inferior  can- 
not, by  general  words,  be  construed  so  as  to 
extend  to  and  embrace  those  which  are  supe- 
rior. In  accordance  with  the  rale  of  ejnsdem 
generis,  such  terms  as  'other.*  *other  thing,* 
'others.'  or  'any  other,'  when  preceded  by  a 
specific  enumeration,  are  commonly  given  ■ 
restricted  meaning,  and  limited  to  articles  of 
the  same  nature  as  those  previoosiy  des^bed. 
Thus  it  has  been  held  that  the  words  'other 
erection  or  indosure,'  employed  in  a  statate 
defining  burglary,  must  be  interpreted  as  in> 
eluding  only  things  of  a  similar  nature  to  those 
already  described  by  the  spedfie  words  fonnd  in 
the  statute.  So  It  has  been  dedded  that  re- 
plevin win  not  lie  for  crops  severed  by  tiie 
person  In  possession  of  the  land  under  dalm 
of  title,  either  at  common  law  or  under  a  stat- 
ute enabling  the  owner  of  the  land  to  maintain 
replevin  for  timber,  lumber,  coal  or  'other 
property*  severed  therefrom.  And  In  constru- 
ing a  statute  which  gives  to  'every  wife,  child, 
parent,  guardian,  husband  or  other  person*  a 
right  of  adJon,  for  injury  by  reasoi  of  the  In- 
toxieation  of  any  person,  agafawt  the  sdler  itf 
the  liquors,  since  the  persons  enumerated  are 
persons  who  stand  to  him  in  spedal  relation. 
It  is  therefore  to  be  assumed  that  'any  other 
person*  who  may  sue  muat  also  stand  to  him 
in  some  special  relation  so  as  to  be  Injared  by 
his  intoxication  or  by  the  sale,  etc,  to  him." 

It  la  oIkTloas  from  ttw  statement  Just  qoot> 
ed  that  the  rale  of  ejnsdem  gcBetla  baa  do 
appiUcatlon  to  file  ease  at  bar,  for  nowtaere 
In  section  U.  artlde  2,  of  the  dty  diartor  1* 
SDdi  a  ptarase  aa  'NMhers."  "any  other," 

;  "other,*'  or  'V>tfaer  ttilnga"  naed,  aad  the 
caaeo  of  this  court  in  Board  of  County  Com- 
missionerB  t.  Orlmes.  76  Old.  210,  18S  Fac. 

[  sail  Wolf  T.  BhLckweU  OU  Ckk.  77  OkL  82. 

'  186  Pac.  484,  do  not  suataia  Use  centCDtiMi  «f 
the  plalntitr  in  this  cause,  for  the  reason 
that  the  language  used  in  the  statutes  undo' 
coostructioa  ware  similar  to  tlaa  atprcssions 
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as  found  la  the  role  as  announced  in  R.  0. 3Ct., 
eapra. 

At  page  998  of  2Sth  B.  a  the  antbozlty 
says: 

"The  role  «Jnsdein  generis  doea  not  apply 
where  the  specific  words  ^gidty  sohjecti  great- 
ly different  from  one  another.  And  where  the 
particular  words  embrace  all  the  persons  or 
object!  of  the  class  mentjoncd,  and  thereby 
^haast  the  class  or  genus,  there  can  be  nothinx 
ejosdem  generis  left  for  the  rule  to  operate  on, 
and  A  meaning  most  be  given  to  the  general 
words  different  from  titnt  Indicated  by  the  ape- 
dfic  words*  or  there  can  be  aaezibed  to  them  no 
meaninf  at  alL" 

In  the  fiTst  eentenoe  of  aectlon  11,  article 
2,  of  the  cihartn  under  considraathm,  com- 
plete prorlalon  waa  made  for  the  assigning 
<tf  duties  not  qieclflcally  named  tn  the  diar' 
ter,  and  the  board  of  commlsslonera  were 
empowered  In  the  first  aoitence  of  said  sec- 
don  to  dispose  of  such  dntles.  and  if  the 
wzltere  of  the  diarter  did  not  intend  to  em- 
power the  eomnlsslMiers  to  transfer  duties 
already  provided  for  In  the  charter  from  one 
department  unto  anotbw  department,  the  sec- 
ond smtenoe  finnid  in  section  11,  artide  2, 
has  no  meaning  at  all.  Ttie  Supreme  Conrt 
of  the  United  States,  In  the  case  of  United 
States  T.  Simon  J.  Mescall,  215  V.  8.  SI,  30 
Sup.  Gt  20,  64  L.  Ed.  p.  79,  speaking  through 
Mr.  Justice  Brewer,  said: 

"Counsel  for  defendant  invokes  what  is  some- 
times known  as  Lord  Tenderden's  rule,  that, 
where  particular  words  of  deecriptlon  are  fol- 
lowed by  gmeral  terms,  Oie  latter  will  be  re- 
garded as  referring  to  things  of  a  like  dass 
with  those  partlcidarly  described— ejusdem  gen- 
eris. •  *  •  Bet  this  U  only  a  role  of  eon- 
Rtmction  to  aid  08  in  arriving  at  the  real  leg* 
isladve  intent.  It  is  not  a  cast-iron  nde,  It 
does  not  override  all  other  rules  of  construc- 
tion, and  it  is  never  applied  to  defeat  the  real 
purpose  of  the  statute,  as  Uiat  purpose  may 
be  gathered  from  the  whole  Instrument  *  •  * 
Whilst  it  is  aimed  to  preserve  a  meaning  for 
the  particular  words.  It  is  not  intended  to  ren- 
der meanlnglesa  the  general  words.  Therefore, 
where  the  particular  words  exhaust  the  dass, 
the  general  words  must  be  eonstmed  as  em- 
bracing something  outside  of  that  class.  If 
the  particular  words  exhaust  the  genus,  there 
is  nothing  ,ejuedem  generis  left,  and  In  such 
ease  we  must  give  the  general  words  a  mean- 
ing ontside  of  the  class  indicated  by  the  partic- 
olar  words,  or  we  mnst  say  that  they  are  mean- 
ingless, and  thereby  sacrifice  the  general  to 
preserve  the  psrticQlar  words,  la  that  case  the 
role  would  defeat  its  own  purpose.  See,  also, 
CHDock  V.  People,  171  m.  807,  49  N.  B.  712,  and 
the  cases  cited  In  the  opinion;  Winters  v.  Dn- 
Inth,  82  Minn.  127,  84  N.  W.  788;  Matthews 
V.  ^baQ.  70  Ark.  401,  463,  66  &  W.  601,  69 
a  W.  547." 
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'But  In  applying  this  prlnd^e  of  construe- 
tlon,  and  in  .determining  what  things  are  ^us 
dem  generis,  regard  must  be  had  to  the  general 
subject  to  which  the  act  relates.  Things  which 
plainly  belong  to  Uie  same  dass  when  one  sub- 
ject fa  being  conddered  might  belong  to  an 
entirely  different  class  when  conndered  with 
reference  to  another  subject  The  mla  would 
be  absurd  if  under  the  head  of  'other*' nothing 
can  be  indoded  in  the  construction  of  the  act 
which  is  not  exactly  the  same  in  every  particu- 
lar as  the  thing  specified.  •  •  •  Moreover, 
it  has  been  hdd  upon  sound  reason  that  when 
the  particular  word  or  words  exhaust  a  whole 
genus,  the  general  term  will  not  be  regarded 
as  surplusage,  but  will  ba  construed  to  refer 
to  a  larger  dass.  This  must  be  so  if  regard 
be  had  to  Qie  rule,  which  is  more  Imperative 
than  the  rule  ejusdem  generis,  that  a  statute 
is  to  be  considered  as  a  whole,  so  that,  if  pos- 
sttde»  effect  wfU  be  given  to  every  part  ot  it" 

The  courts  have  uniformly  held  that  the 
rule  ejnsdem  generis  Is  by  no  means  a  rule 
of  universal  application,  end  the  Important 
xme  of  the  rule  Is  Co  carry  out  and  not  de- 
feat the  legislative  intention,  and  never  ap- 
plies when  the  specific  words  signify  subjects 
greatly  different  from  one  another.  Jones 
V.  State,  101  Ark.  261. 149  S.  W.  56,  Ann.  Cas. 
19140,  p.  802  and  note  at  page  805. 

Applying  this  rule  to  the  case  at  bar,  the 
first  sentence  found  in  section  11,  article  2 
of  the  charter  made  provision  for  duties  to 
be  created  by  the  commissioners,  and,  had  it 
been  the  intent  of  the  drafters  of  the  char- 
ter to  confine  the  transfer  of  duties,  as  pre 
scribed  In  fbe  second  sentence  of  section  11. 
supra,  to  duties  created  by  the  commissioner, 
it  would  have  been  very  easy  to  have  quail- 
fled  the  word  "duties"  by  the  word  "said"  <«■ 
"Buch,"  but,  on  the  contrary.  It  Is  clear  that 
it  was  the  intention  of  the  framers  of  the  or- 
ganic law  of  the  city  to  vest  the  board  of 
commissioners  with  discretionary  power  In 
meeting  emergencies  and  changing  condi- 
tions. It  has  been  suggested  that,  If  section 
11,  article  2,  of  the  charter,  Is  construed  so 
as  to  permit  the  board  of  commisslouers  by 
a  vote  of  four  out  of  five  to  transfer  duties 
from  one  department  to  another  department, 
from  one  commissioner  to  another  com- 


And  this  court,  In  the  case  of  Kansas  City 
So.  By.  Go.  T.  Wallace  et  aL,  88  OkL  288, 132 
Pae.  912,  46  L.  B.  A.  (N,  8.)  112,  speaking 
through  Mr.  Justice  Donn,  said: 


mlssloner,  the  board  of  commissioners  may 
entirely  take  away  the  duties  of  a  commis- 
sioner, and  leave  such  commissioner  with  an 
office  drawing  a  salary  without  any  duties  to 
perform.  Courts  will  not  indulge  In  the  pre- 
sumption that  a  majority  of  the  board  of 
commissioners  will  act  corruptly  and  dls- 
bonestiy  in  the  dladiarge  of  their  duties,  or 
that  they  will  abuse  the  power  and  discre- 
tion vested  In  them.  All  tribunals,  boards, 
l^slative  bodies,  and  public  offlcera  of  every 
description  are  vested  more  or  less  with  dla- 
cretlonary  powers,  but  the  preanmptiott  la 
that  this  power  will  be  ezerdaed  In  the  In- 
terest of  the  public 
This  case  la  not  befbro  the  court  lnv<dclng 
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the  equitable  Jurisdiction  ot  the  conrt  to  pre- 
vent some  inferior  tribunal  from  abusing  Its 
discretion.  No  doubt  the  petitioner  could 
invoke  the  equitable  Jurisdiction  of  the  court 
to  prevent  an  inferior  tribunal  from  doing 
him  some  great  injury  or  wrong  for  which 
he  is  entitled  to  redrees. 

It  haa  been  suggested  that  the  state  has  a 
sovereign  int««st  in  the  police  department 
of  Oklahoma  City.  The  state  has  a  sor- 
erelgn  Interest  In  every  citizen  in  tlie  state. 
The  state  has  a  sovereign  Interest  In  every 
school-teacher  that  teaches  the  youth  of  the 
state,  but  the  state  has  no  interest  In  what 
particular  superintendent  is  selected  to  con- 
duct the  different  schools  of  the  state,  and, 
while  the  state  has  an  interest  In  the  police 
departmoit  of  the  various  cities  of  the  state 
to  the  extent  that  police  ofRcen  discbarge 
their  duties  both  to  the  state  ^d  dty,  the 
8tat«  has  no  interest  whatever  in  what  mu- 
nicipal officer  controls  the  police  d^wrtment. 
Or  what  particular  officer  controls  the  various 
dty  Jails  of  the  dties  of  the  state.  It  Is 
conceded  that  In  purely  muuldpal  affairs 
the  charter  U  the  supreme  law  of  the  dty, 
and  must  control.  Lackey  et  aL  v.  State  ex 
reU  Grant,  29  Okl.  255,  116  Pac.  913;  Mit- 
chell V.  Garter.  81  Okl.  592,  122  Pac.  691; 
Dunham,  City  Clark,  v.  Ardery,  43  Okl.  619, 
143  Pac.  331,  L.  R.  A.  lOlSB,  233,  Ann.  Cas. 
19ieA.  U48.  Manifestly  the  distribution  of 
the  respective  duties  of  purely  munldpal  af- 
fairs is  entirely  a  munldpal  affair,  and  the 
courts  bold  that  the  tenure  of  office  and  the 
method  of  removing  and  electing  dty  offid- 
als  are  purely  munldpal  affairs.  Conn.  v. 
City  Coundl  of  the  Cltr  of  Richmond,  17 
Gal.  App.  705,  121  Pac.  714,  719;  Graham  v. 
Roberts,  200  Mass.  152.  85  N.  B.  1009;  Hll- 
zinger  v.  Oillman,  56  Wash.  228,  106  Pac.  471, 
21  Ann.  Cas.  SOS.  In  this  state  the  question 
that  in  purdy  munldpal  affairs  In  dties  gov- 
erned by  a  charter  form  of  governmoit  the 
Legislature  Is  without  power  to  In  any  way 
Interfere  In  governmental  matters  of  purely 
munldpal  Interest  appears  to  have  been  set- 
tled. In  the  ease  of  Lackey  et  al.  v.  State, 
supra,  this  court  said,  speaking  through 
Mr.  Justice  Hayes: 

**In  that  trrent,  aD  that  a  dty  could  do  un- 
der the  provisiona  of  section  &t,  supra,  in  the 
formation  of  a  charter  for  its  own  government 
would  bs  to  adopt  in  heec  verba  the  general 
Btatute.  Such  a  result  would  render  section 
3a  nngatory  and  the  exercise  of  any  power  It 
is  supposed  to  grant  aseless,  and  result  in  its 
effectual  repeal  by  an  act  of  the  Legislature, 
without  such  power  having  been  spedfically 
granted  to  the  Legislatnre.  *  *  *  To  the 
extent  that  the  charter  form  of  government 
adopted  by  Oklahoma  City  provides  that  the 
powers  granted  to  the  corporation  shall  be  ad- 
ministered by  a  board  of  commissioners  elect- 
ed from  the  city  at  large,  it  is  in  conflict  with 
the  statute;  but  whether  the  powers  of  sach 
dty  are  exerdsed  by  a  mayor  and  a  dty  co«ii> 


dl,  or  by  a  board  of  eoamUrionera,  !■  purely 
a  matter  of  monl^^^  and  local  concern." 

The  Snprooe  Court  of  Michigan,  tn  tbe 
case  of  People  ex,  reL  Le  Roy  v.  Hurlbnt  et 
al.,  24  Mich.  44,  0  Am.  Rep.  103.  speaking 
through  Mr.  Justice  Cooley,  said; 

"Tbe  state  may  mold  local  Institotlona  accord- 
ing to  Its  views  of  policy  or  ezpedleney;  but 
local  government  Is  matter  of  absolute  rlgbt 
and  the  state  cannot  take  it  away.  It  would  be 
the  boldest  mockery  to  speak  of  a  titf  aa  pos- 
sessing moniclpal  Uber^  where  the  state  not 
only  shaped  ita  government,  bnt  at  diacrotlon 
sent  in  Its  own  agents  to  administer  it,  or  to 
call  that  system  one  of  etmstitational  freedom 
under  which  it  should  be  equally  admiaalblo  t» 
allow  tbe  people  full  control  in  tbdr  local  af- 
fairs, «r  no  contrd  at  aU.** 

Manr  caaea  bave  been  dted  to  tbe  eff«ct 
wbere  an  offloa  is  orcated  1^  a  oooatltatlonal 
provision  that  tbe  L^alature  la  wltbout 
power  to  tnuiafar  Oie  dutiaB  to  soBie  ottaw 
officer.  Tkm  la  no  reason  to  donbt  tbe 
aoundneea  ot  Qila  role,  and  tbe  aame  hw  no 
appllcatlw  In  the  case  bar.  It  1>  admit- 
ted 1^  tbe  parties  to  tbla  amtrorer^y  tbat  tf 
tbe  C<nutitutlon  attOiorlzed  the  L^^alatore 
to  transfer  duttea  from  one  officer  to  anothw 
officer,  thai  flu  act  oC  the  Leslalatare  mak- 
ing a  tranafar  of  dntlea  under  oooatitntianal 
autliorlty  would  be  ralld. 

The  ease  of  Francis,  iS&jm  of  St  Iioala,  t. 
Blair  et  aL,  Pdlce  Commissioner,  89  Mo. 
291, 1 S.  W.  297,  la  rdled  upon  aa  supporting 
the  construction  placed  upon  section  U,  ar- 
tide  2,  by  the  plaintiff  In  tbla  action.  In 
this  case,  the  board  of  police  commlaalmier^ 
ai^ointed  by  the  Governor  of  the  state  of 
Missouri,  undertook  by  resolution  to  deprive 
the  mayor  of  St.  Louis,  an  elective  munldpal 
officer  of  said  dty,  of  the  control  of  the  po- 
lice. Tbe  court  hdd  that,  the  duty  of  thi- 
mayor  of  St  Louis,  bdng  prescribed  by  an 
act  of  the  Legislature  of  the  state,  tbe  board 
of  police  commissioners  appointed  by  tbe  Gov- 
ernor of  the  state,  were  wltbout  authority  to 
deprive  the  mayor  of  any  of  his  duties,  as 
they  were  prescribed  by  the  Legislature  of 
the  state.  The  case  is  not  In  point  in  the 
case  at  bar.  No  one  would  contend  that  a 
board  -of  aldermoi  In  an  incorporated  town 
or  city  of  Oklahoma,  whose  authority  Is  de- 
fined by  the  general  statutes  of  the  state, 
and  where  the  various  officers  of  such  dty 
or  town  derive  their  authority  only  by  virtue 
of  the  general  laws  of  tbe  state,  would  have 
authority  to  change  the  statotory  duties  of 
any  dty  or  munldpal  officer. 

In  Oie  case  at  bar,  upon  a  careful  omslda^ 
atlon  of  the  Isanea  involved  and  an  examina- 
tion of  the  authorities,  I  coodnde  that  Okla- 
homa City  adopted  ita  charter  under  the  au- 
thority of  the  Constitution,  and  under  tbe 
Constitntion  the  people  of  Oklahoma  Olty 
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have  the  abaolvte  right  to  local  swernment, 
and  that  the  matter  aa  to  who  control!  tha 
police  and  dty  Jail  of  OUahnna  City  la 
purely  a  municipal  matter,  and  that  a  court 
nf  eqnlty  la  without  jQrlBdlcti<m  to  laaue  the 
extnundlnary  writ  of  Injonctlon  and  Inter- 
tett  in  a  parcdy  municipal  gowumental  af- 
Ihlr,  where  the  action  sought  to  be  oijolned 
Ifl  clearly  authorized  under  the  iflaln  prori- 
il<Hw  of  the  dty  charter;  that  section  It,  ar- 
ticle 2,  of  the  charter  waa  Incorporated  in 
the  Bupieme  law  of  the  dty  In  order  to  give 
a  proper  degree  of  daatldty  to  Uu  charter, 
so  ^t  In  times  of  eme^ency  the  public  In- 
terest would  not  be  allowed  to  stiff er  by  rea- 
son of  Oie  IneflSclaicy  or  dertflctlfm  of  <ae 
coBunlasloner.  No  d0Td>t  0w  drafters  of  the 
charter  had  in  mbid  that  four  of  the  five 
commissioners  could  be  d^>eaded  upcm  to 
properly  represei^  public  opinion  and  act 
fior  the  beat  Interest  of  the  dty  In  ease  of 
emergency. 

It  was  suggested  In  the  oral  argument  of 
the  cause  that  In  the  fall  of  1918,  during  the 
epidemic  of  Influoiza,  wh«i  the  death  rate 
was  between  10  and  20  per  day,  and  thou- 
sanda  were  aerloosly  ill,  the  commissioner  In 
charge  of  the  health  department  failed  to 
discharge  his  duties  satisfactorily  to  the  pub- 
lic, and  that  the  commissioners  by  a  vote  of 
four  out  of  the  fire,  the  present  plaintiff, 
then  mayor,  concurring  In  the  vote,  acting 
ander  the  authority  of  section  11,  article  2, 
transferred  the  duties  of  the  commissioner 
of  public  health  to  another  d^artmeut. 
This  only  demonstrates  the  wisdom  of  the 
drafters  of  the  charter  In  providing  for  an 
elastic  form  of  goTernment  to  meet  the 
changing  conditions.  This  shows  condnstTe- 
ly  that  the  only  qaestion  iuTolved  In  this 
cause  is  the  Intent  to  be  derived  from  the 
section  of  the  charter  under  consideration. 
I  cannot  believe  that  it  was  the  Intention  of 
the  framers  of  the  charter  to  safeguard  the 
transferring  of  incidental  duties  not  provid- 
ed for  In  the  charter  by  so  much  caution  as 
to  require  a  vote  of  four  out  of  five  commis- 
sioners to  tranafw  such  incidental  duties, 
but  the  logical  and  reasonable  conclusion  is 
that  they  int^ded  to  vest  the  commissioners 
with  the  power  to  meet  emergendes. 

It  appears  to  the  writer  of  this  opinion, 
with  great  deference  to  majority  opinion 
herein,  that  the  construction  that  they  have 
placed  on  the  charter  falls  within  the  prov- 
erb of  Judge  Lamm,  of  Supreme  Court  of 
Ulssonrl,  when  he  said: 

"Strained  and  nnnatoial  statute  constrac- 
ti(m  smacks  of  wringing  the  words  so  hard 
the  meaning  extracted  is  bitter,  even  aa  the 
wringhig  of  tha  nose  brings  blood.** 

I  am  authorized  to  state  that  Mr.  Justice 
MILLER  concurs  In  this  opini<m. 


CARLILE  et  al.  v.  NATIONAL  OIL  ft  DE- 
VELOPMCNT  CO.  et  al.  (Na.  10279.) 

(Supreme  Court  of  Oklahoma.  May  13,  1921. 
Bebearing  Denied  Oct  U,  1921.  Moti«i  for 
Leave  to  Pile  Second  Petition  for  Behear* 
ing  Denied  Oct  2B,  1921.) 

(8i/Um^  by  Ae  Oowrt.) 

1.  Coarts  «=s>l— "Jurlsdletlea"  deflnsd. 
Jurisdiction  Is  the  authority  to  bear  and 

determine,  and  in  order  tbat  It  may  exist  the 
following  ars  essential:  (1)  A  court  created 
by  law,  organized  and  sitting;  (2)  authority 
given  it  by  law  to  bear  and  determine  causes 
of  the  kind  in  question;  (3)  power  given  it  by 
law  to  render  a  Judgment  truch  as  it  assumes 
to  render;  (4)  authority  over  the  parties  to 
the  case  if  the  judgment  is  to  Und  them'  per- 
sonally as  a  Judgment  in  personam  (against  tbe 
person),  wbidi  is  acquired  over  the  plalntUE  by 
bis  appearance  and  submission  of  Uie  matter 
to  the  court,  and  Is  acquired  over  the  defendant 
by  his  voluntary  appearance,  or  by  service  of 
process  on  him;  (6)  authority  over  the  thing 
adjudicated  upon  1^  its  being  located  within  the 
court's  territory,  and  by  actually  seldng  it  if 
liable  to  be  carried  away;  (6)  authority  to 
decide  tbe  question  involved,  which  is  acquired 
by  the  question  being  sulmiitted  to  it  by  the 
parties  for  dedslon.  Both  v.  Union  Nat  Bank, 
68  OkL  601k  lao  Pac.  006;  10  Mod.  Am.  U 
601. 

2.  Appeal  and  error  <&=9863— GiHintlan  and 
ward  ^»II8— Soopo  ef  ravlsw  oa  appeal 
Iron  austalslsg  of  dsmarrer  aid  aietloa  for 
Jsdgmest  o*  plsatfsi  stated;  sale  ef  stlaor 
ward's  dl  laterest  Is  lead  fcoM  void  fer  faiU 
■rs  to  flonply  with  eonrt  rale. 

Where  a  suit  Is  brought  to  caned  a  con- 
tract or  what  was  called  a  stipulation,  and  to 
declare  void  an  order  of  a  coon^  court  confirm' 
atory  of  such  stipulation,  and  a  demurrer  is 
filed  questioning  the  sufficiency  of  the  peti- 
tion filed  therein,  and  a  motion  for  judgment 
on  the  pleadings  is  also  filed  therein,  and  tbe 
trial  court  sustains  the  demurrer  and  motion 
for  judgment  on  the  pleadings,  and  exceptions 
are  saved  to  the  action  of  the  trial  court  and 
an  appeal  is  brought  to  this  court  tiie  ques- 
tion therefore  before  the  court  is  as  to  the 
sufficiency  of  the  petition  and  pleadings. 

In  said  suit  the  petition  of  tbe  plaintiff  be* 
low,  besides  attacking  the  judgment  of  tbe 
county  court  confirming  the  stipulation  extend- 
ing an  oil  lease  upon  the  grounds  of  extrin- 
sic fyaud,  alleged,  in  substance,  in  addition  to 
the  charge  of  fraud,  that  the  proceeding  in  the 
county  court  waa,  in  fact  ^  ul*  of  a  minor's 
oH. Interests  under  a  pretense  of  being  merely 
a  modification  of  a  prior  and  subsisting  oO 
lease,  and  that  the  proceeding  is  void,  be- 
cause the  court  failed  to  comply  with  the  pro- 
cedure provided  in  rule  No.  9,  promulgated  by 
the  Supreme  Court  June  IS,  1014  (171  Pac. 
viii),  and  fixing  procedure  to  be  followed  in 
the  ssle  of  an  oO  and  gas  lease  of  a  ward  in 
the  county  courts.  The  petition  alleged  the 
execution  of  the  stipulation  by  the  guardian, 
and  alleged  the  making  of  an  order  confirming 
the  same  by  the  county  court  and  attached 
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to  the  petition  ci^iieB  of  the  stipulation  and  of 
the  order  coafirmiug  the  same,  and  made  them 
a  part  of  tfa«  petition.  An  examination  of  the 
copies  of  the  stipulation  and  order  confirm- 
ing the  same,  attached  to  the  petition,  shovt 
upon  their  face  that  the;  were  not  what  ther 
purport  to  be,  a  modiScation  of  the  terms  of 
a  subsisting  lease  and  such  modifications  to 
be  executed  within  the  term  of  a  subsisting 
Icaae,  but  is  in  effect  aa  extension  of  the 
term  of  the  subsisting  lease  beyond  the  term 
thereof  and  as  long  as  oil  Is  produced  thereaft- 
er in  paying  quantities,  and  the  order  confirming 
the  stipulation  upon  its  face,  when  considered 
in  connection  with  the  stipulation,  shows  a  di- 
rection by  the  court  to  the  guardian  to  enter 
into  the  stipulation  with  the  lessee  of  the  sub- 
sisting lease,  at  a  consideration  fixed  in  the  or- 
der of  the  court  directing  the  execution,  or 
else,  as  provided  in  the  stipulatiou  presented 
to  the  court  at  the  time  the  directing  order  was 
made;  and  that  the  stimulation  and  the  order 
confirmatory  of  the  same  upon  their  face  neg- 
ative  the  conclusion  that  there  could  have  been 
any  .-competitire  bidding,  or  that  there  was  a 
compliance  with  rule  No.  9  of  the  Supreme 
Court  above  referred  to.  Held,  that  the  trans- 
action constituted  a  sale  of  the  minor's  oil  In- 
terests, and,  the  record  showing,  upon  its  face, 
a  failure  to  comply  with  the  procedure  provided 
by  rule  No.  9  of  the  Supreme  Court  of  this 
state,  promulgated  by  the  Supreme  Coart  June 
16, 1&14,  the  same  Is  Toid  and  of  no  effect*  and 
that  it  was  error  for  the  trial  court  to  sustain 
the  demurrers  and  the  motion  tor  Judgment  M& 
the  pleadings. 

3.  AlMteineiit  aad  revival  «=341,  47-^ctUoa  to 
oaacel  stipulation  modifying  loase  does  not 
alrate  on  transfer  of  plaintiff's  Intereots; 
may  continue  In  plalntifTs  name  or  transferee 
bo  substituted. 

In  an  action  to  cancel  an  oil  and  gas  stip- 
ulation or  contract  modifying  and  extending  the 
terms  of  an  oU  lease,  such  action  does  not 
abate  by  the  transfer  of  any  interests  of  the 
plaintiff  therein  during  the  pendency  of  the  suit, 
and,  if  the  plaintiff  has  transferred  his  in- 
terests the  action  may  be  continued  in  the  name 
of  the  original  party,  or  the  court  may  allow 
the  person  to  whom  the  transfer  is  made  to  be 
substituted  in  the  action. 

4.  Infants  €=»57(l)— One  attaining  majority 
may  ratify  voidable  but  not  void  contraots. 

Under  the  laws  of  this  state,  a  minor,  aft- 
er he  arrives  at  the  age  of  13  years,  cannot 
give  a  delegation  of  power  or  appoint  an  agent, 
but  any  other  contract  a  minor  can  make,  after 
arriving  at  the  age  of  18,  and  such  contract  is 
not  void,  but  merely  voidable.  And  after  he 
arrives  at  bis  majority  he  may  disavow  the  con- 
tract within  1  year  or  be  may  ratify  such  void- 
able contract,  but  such  contracts  as  are  held 
absolutely  void  he  cannot  ratify,  and  this  is 
upon  the  theory  that  such  contracts  are  non- 
existing,  since  toU,  and  there  is  nothing  to  be 
ratified. 

On  Rehearing. 

5.  Conrts  «=385( I)— County  oonrtt  m^  not 
dispense  wtlh  Supreme  Conrt  rales  or  pr*> 
scribe  others  In  lieu  thsroof. 

The  rules  of  the  Supreme  Court  relating 
to  probate  procedure  promulgated  June  16, 


1914,  by  virtue  of  section  2.  article  7.  of  the 
Constitution,  and  section  5347,  Bev.  Laws  1910, 
are  binding  upon  the  county  courts  of  this  state, 
and  sudi  courts  and  Judges  thereof  are  without 
power  to  dii^nse  with  the  requirements  of 
such  rules,  to  vacate  and  set  the  same  aside,  or 
to  prescribe  other  rales  in  lion  thereof  or  ta 
conflict  therewith. 

6.  Coutts  4=385(1)— Rsiss  nado  purssant  to 
statutory  autiwrlty  havs  feros  and  effect  of 
law,  aid  bind  lltlgaats,  eoiasel,  ami  ooerts. 

The  rules  of  court  made  pursuant  to  stat- 
utory authority  of  an  w^pdlato  Cftnrt  to  gov- 
ern the  procedure  In  inferior  courts  have  the 
force  and  effect  of  law,  and  are  binding  upon  lit- 
igants and  upon  counsel,  and  open  the  eoort 
and  its  officers. 

7.  Courts  ^85(3)— In  oonstraing  oonrt  nle 
as  to  whether  amHdatonr  or  dlrsotory,  the 
same  rules  are  tppllooble  as  to  CeastttatlHs 
and  statBtas. 

In  determhunff  whether  nde  9  of  lUs  eonrt, 
made  pursuant  to  constitutional  and  statatocy 
authority,  was  intended  to  be  mandatory  or 
directory,  we  must  apply  the  same  rules  of  con- 
struction that  are  applicable  to  conatraction  of 
Constitutions  and  statutes. 

8.  Statutes  «=s»l84— Sfaoald  rseolve  ndtoul 
OMstrsetiea  la  aooordaaeo  with  lateadei  par- 

pOSSb 

A  statute  should  receive  a  rational,  sensible 
interpretation,  one  which  tends  to  avoid  or 
remove  the  mischief  at  which  it  was  leveled, 
and  to  accomplish  the  object  sought  by  the  leg- 
islative body  which  enacted  it,  rather  than  one 
which  promotes  or  permits  the  evil  and  avoids 
the  accomplishment  ol  the  purpose  of  the  en- 
actment. 

9.  Infants  ^=339— Approving  oil  and  gas  lease 
on  minor's  laod,  unless  sold  In  open  coart  to 
highest  bidder,  Is  for  minor's  proteolloa. 

Rule  9,  promulgated  by  this  court  by  virtue 
of  constitutional  and  statutory  authority,  re- 
quiring that  no  oil  and  gae  lease  upon  the  lands 
of  a  minor  should  be  ai^roved  unless  sold  in 
open  court  to  the  highest  and  best  bidder*  as 
provided  in  said  rale,  was  promulgated  for  the 
minor'a  protection,  pursuant  to  a  general  prin- 
ciple of  public  policy  for  the  protection  of  mi- 
nora. 

10.  Infants  <3=>39— Sale  of  oil  aad  gas  lease 
00  minor's  land,  sot  In  oempllaBoe  with  eeart 
nile^  Is  void. 

A  sale  of  sn  on  and  gas  lease  npon  the  Isnda 
of  a  minor  through  the  probate  court,  wtdeh  is 
not  in  substantial  compliance  with  nde  9  of 
tills  court,  is  void. 

Appeal  from  District  Court,  Washington 

County ;  R.  B.  Boone,  Judge. 

Suit  by  Levi  Carllle  and  another  against 
the  National  Oil  ft  Development  Company 
and  the  Prairie  OH  ft  Gas  Company,  In  which 
the  court  rendered  Judgment  for  defendants 
on  the  pleadings  and  dismissed  the  petition 
as  to  the  National  OU  ft  Developmoit  Com- 
pany, and  each  of  the  plalntUb  appeaL  B»- 
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TOTBed  and  remanded  for  proceedlnc*  con- 
sistent vdth  ot^lon. 

George  T.  Brown,  of  Tolsa,  B.  B.  Blake- 
ney>  of  Oklahoma  dty,  J.  H.  Maxey.  of  Talsa. 
and  Hubert  Ambrlster,  of  Oklahoma  City,  for 
appdlanta. 

J.  T.  Shlpman,  of  BartlesTille,  and  Bur- 
ford,  MUey,  Hoffman  &  Burford,  of  Okla- 
homa City,  for  defendants  In  error. 

G«o.  S.  Ramsey,  of  Muskogee,  Edgar  A. 
De  Heales,  of  Tulsa,  and  Malcolm  E.  Bosser 
and  Vlllard  Martin,  both  of  Muskogee,  James 
B.  Dl^s,  of  Talsa,  BdT.  H.  Chandler,  Sum- 
mers Hardy,  and  Wm.  O.  Beall,  all  of  Tulsa, 
amid  curUe. 

BLTINQ,  J.  This  aeUon  was  began  by 
Levi  GarUle  and  B.  E.  Oepps,  plaintiffs  In 
error  herein  and  plaintiffs  below,  against  the 
National  Oil  ft  Development  Company  and  the 
Prairie  Oil  &  Oas  Company,  defoidants  In 
aror  bereln  and  defendants  below,  by  filing 
a  potion  In  the  district  court  in  WUblngton 
coqttt7t  state  of  Oklahoma,  the  81st  day  of 
January,  1918w  Levi  CarUle  alleged  in  his 
peCltloii  that  he  hnrai^t  tbe  suit  In  his  own 
behalf,  as  his  Interest  In  the  petition  appears, 
and  also  ^osecnted  it  In  his  name  for  the 
ose  and  benefit  and  on  behalf  of  his  coplaln- 
tiff,  the  said  B.  B.  Oapps,  as  the  Interest  of 
the  said  Capps  in  and  to  the  snhject-matter 
sMiears  in  said  petition.  Levi  Oarllle  Is 
allied.  In  the  petition,  to  he  a  dtizen  by 
blood  o:f  tile  Cherokee  Tribe  ot  Indians,  and 
duly  enrolled  as  a  <dtlzen  of  one-sixteenth 
blood,  and  fh&t  he  reached  his  majority  on 
the  14th  day  of  September,  A.  D.  1917;  that 
the  land  In  controversy  and  Involved  In  the 
oil  lease  Is  his  distributive  share  of  the 
lands  of  the  (^erokee  Tribe  of  Indians,  and 
is  described  as  the  north  half  of  the  north- 
east quarter,  section  14,  township  27  north, 
range  13  east,  and  for  which  he  received  a 
patent;  that  the  said  Levi  Carlile  after  he 
became  ot  age,  and  on,  to  wit,  October  10, 
1917,  tor  a  good  and  valuable  consideration, 
made  an  oil  and  gas  lease,  covering  the 
lands,  to  the  other  plaintiff,  B.  E.  Capps, 
and  that  he  granted  to  the  said  Capps  seven- 
eighths  of  al}  oil  rights  and  mineral  rights 
themm-  from  and  since  the  13th  day  of  Sep- 
tember, 1917,  and  that  since  the  execution  of 
said  lease,  the  said  Cappa  was  seized  and 
possessed  of  the  eJtcluslve  rights  to  enter 
upon,  operate,  drill,  and  develop  the  same 
for  petroleum  and  gas;  and  tliat  tme-tilghth 
of  said  oil  interest  was  reserved  to  the  said 
I«Tl  CarUle. 

nw  plalntlfte  asked  to  have  the  def aidants 
enjoined  from  continuing  to  operate  and  ex- 
tract oil  and  gas  from  the  said  lands,  and 
convert  the  same  to  their  own  use,  to  the 
great,  irreparable,  and  continuing  damage  to 
the  lOalntllBi,  and  that  they  had  no  adequate 
remedy  at  law,  and  hence  aak  for  InJoaotlinL 


As  a  second  cause  of  action,  the  plaintiffs 
allege:  That  m  the  7th  day  at  October,  1900, 
Thomas  J.  Oarllle,  the  duly  appointed,  quali- 
fied, and  acting  guardian  for  the  idalntiff 
Lerl  CarUle,  mtered  Into  an  oil  and  gas 
lease  with  the  defendant  the  National  Oil  A 
Development  Company,  and  that  the  said 
lease  was  for  a  term  of  years  beginning 
October  7,  1907,  and  aiding  September  13, 
1917,  and  during  the  minority  of  the  said 
Levi  CarUle,  for  the  purposes  of  deveIo]Hng 
and  extracting  oil  from  said  landa  Tliat 
under  said  lease  the  said  defendant  drilled 
32  oil  wells,  from  which  it  did,  during  the 
term  of  Its  lease  aforesaid,  produce  and  mar- 
ket great  quantities  of  petroleum  and  natural 
gas.  That  on  or  about  the  2l8t  day  ot 
February,  A.  D.  1917,  the  defendant  the  Na- 
tional Oil  &  Development  Company,  through 
Its  agent,  one  Humphrey,  procured  from 
Thomas  J.  CarUle  a  purported  stipulation, 
modifying  the  terms  of  the  former  lease  so 
that  It  would  continue  for  a  term  of  years 
during  the  minority  of  the  said  plaintlfC 
Levi  GarUle,  and  to  S^>tember  13,  1917,  and 
as  long  thereaftw  as  oil  or  gas  was  produced 
from  said  land  in  paying  quantities  by  the 
leasee,  its  suocessor^  or  assigns.  That  oa  the 
same  day  or  day  foUowlng  the  (me  at  whl<A 
the  stipulation  was  procured  J.  D.  Cox,  coun- 
ty Judge  of  Cherokee  county,  Okl.,  made  a 
conflrmatory  order,  ctmflrmlng  and  approv* 
log  said  stlpuladon.  That  said  stipulation 
was  in  wOTds  and  figures  as  follows; 

"Whereas,  Thomas  H.  Carlile,  of  Tahleqaab, 
Okl.,  as  guardian  for  Levi  CarUle,  a  minor,  and 
tha  National  Oil  ft  I>evel<q>ment  Company,  oi 
Bartiesville,  OkL,  as  lessee,  entered  into  an 
oil  and  gas  mining  lease  dated  October  7,  1906, 
coveriog  the  following  described  tract  of  land 
situated  in  Washington  county,  Okl.,  to  wit:  The 
N.  %  of  the  N.  B.  ^  of  Sec.  14,  Twp.  27  N., 
H.  13  B.  containing  80  acres,  more  or  less;  and 
whereas,  the  present  owner  of  said  lease  and 
the  owner  of  the  said  described  land  desire  to 
amend,  change  and  modify  certain  terms  of  ssid 
contract;  Now,  therefore,  bi  consideration  of 
one  hundred  dollars,  the  receipt  whereof  is 
hereby  acknowledged  by  the  lessee  hereinafter 
contained,  said  lease  is  hereby  modified  In  the 
following  particulars,  to  wit: 

"1.  The  term  of  said  lease  is  extended  to 
September  IS,  1917,  and  as  long  thereafter  as 
oil  or  gas  is  produced  therefrom  in  paying  qaan- 
tities  by  the  lessee,  its  successors  or  assigns. 

"(2)  The  royals  on  oil  produced  from  aaid 
land  to  be  paid  to  the  lessor  is  hereby  increas- 
ed from  one-tenth  to  one-eUihth. 

"(3)  Tbe  lessee  agrees  ttiat  within  thirty 
days  from  the  execution  hereof  It  will  inataU 
a  vacuum  pump  for  the  purpose  of  putting  a 
vacuum  on  said  tease,  and  will  connect  the  wells 
located  on  sSid  land  above  described  to  aaid 
vacuum  pump,  and  will  thereafter  operate 
said  wells  under  a  vaconm. 

"In  witness  whereof,  the  parties  hereto  have 
hereunto  affixed  their  signatures  this  20th  dsy 
of  Februsry,  1917.  [Signed]  Thos.  H.  Carlile, 
u  Gnazdian  ot  IiSTi  Oarllle,  a  minor.  Nation^ 
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b1  00  ft  DeTilopment  Go^  by  O.  X  Homph- 
nya,  Acent." 

"Acknowledsed,  Febraaiy  20. 1917,  by  Thom< 
as  H.  Carlila,  u  gnardiaa  of  Leri  Carlile,  a 
minor,  baton  J.  W.  D«  Mom,  a  notarr  pufaU^ 
Cherokeo  eonnty,  Oklahoma." 

That  the  conflrmatory  order  WM  la  words 
and  figures  as  foUowa: 

"Abstrwit  of  OooTt  Order. 

tUi  21at  daj  of  Febmaiy,  1S17,  the 
guardian  her^  preBonts  for  conflrmatloii  and 
approval  ths  itipolation  modifyin*  the  terms  of 
the  oil  and  gas  mining  lease  heretofore  entered 
into  on  the  7th  day  of  October,  1906,  by  Thom- 
as H.  Carlile,  as  guardian  of  said  Levi  Carlile, 
with  the  National  Oil  A  Deralopment  Company, 
Bald  stipulation  baring  betn  executed  by  said 
guardian  on  the  20th  day  <rf  Febroary,  1917, 
and  said  stipolationa  proriding  for  the  modi- 
fying of  tb«  terms  itf  said  oil  and  gas  mining 
lease  so  that  the  term  of  said  lease  is  extended 
ontil  the  ISth  dsy  of  September,  1917,  and  as 
long  thereafter  as  oO  or  gas  is  produced  (m  said 
land  in  paying  quantities  by  said  lessee,  its 
soccesBors  and  assigns,  and  providing  for  the 
increase  of  the  royalty  on  oU  produced,  payable 
to  the  lessor  from  one-tenth  to  one-ei^th,  and 
farther  providing  that  within  80  days  from  the 
exeention  thereof  said  lessee  company  connect 
the  wells  on  said  land  with  a  Tacnnm  pump» 
and  said  stipidatlwis  having  been  executed  in 
pnrsnance  oi  the  order  made  and  entered  here- 
in on  the  20th  day  of  February,  1917;  and,  the 
coart  having  examined  said  stipnlatlon,  and 
heard  evldenoe  on  the  same,  and  it  appearing 
that  the  same  is  In  proper  form,  that  a  valua- 
ble and  fair  consideration  has  been  paid  the  les- 
sor therefor,  and  that  the  order  and  dlrectlM 
of  this  court  has  been  ful^  complied  wlUi,  the 
court  being  well  and  sufficiently  advised  in  the 
premises,  it  is  ordered  and  adjudged  by  the 
court  that  said  stipulation  be,  and  the  same 
hereby  is,  in  all  things  hereby  ratified,  vproved, 
and  confirmed. 

"Done  at  Tahlequah,  OU.,  within  the  coun- 
ty of  Cherokee,  state  of  Oklahoma,  this  21at 
day  (tf  Febntary,  1917. 

"[Signed]     J.  D.  Cox,  County  Judge 

of  Cherokee  Coun^.** 

Tliat  casim  oC  the  said  stipulation  and 
c(Hiflrmator7  order  were  attached  to  and 
made  a  part  of  the  petition. 

The  ptalntUb  further  alleged  that  the  stlp- 
iilatl<m  and  (xmflnnatory  order  are  null  and 
void  by  reason  of  the  false  and  fraudulent 
rwresentatlon  made  by  the  re^reaentatlTe 
of  the  leasee,  Qie  National  Oil  &  Develop- 
ment Oompany,  to  the  guardian  of  the  plain- 
tiff, Levi  Oarllle,  whereby  he  was  Induced 
to  execute  snch  stipnlatlon,  and  which  repre- 
sentations were  as  follows : 

"That  said  agent  (rf  said  defendant  did  then 
and  there  represent  and  state  to  said  guard- 
ian that  the  lease  of  said  defendant  would 
shortly  expire,  and  that  upon  the  expiration 
there<^  onlesa  said  defendant  procured  a  new 
lease,  or  an  extension  of  the  old  lease,  it  would 
dismantle  said  lease  and  all  the  equipment 
thereon,  pull  all  of  the  casings  from  said  oil 
wells,  and  thus  destroy  the  same;  and  that  in 


the,  meantime  the  vacoam  pumps  were  to  be 
placed  on  the  oil  wells  on  the  adjoining  property 
to  said  lands,  and  that  the  defendant  would  not 
put  vacuum  pumps  on  the  wells  oper^ed  by  it 
on  the  lands  of  said  Levi  OarUe  anleas  it  pro- 
cured an  extension  of  said  lease,  and  that  by 
reason  whereof  the  adjoining  leasehold  opera- 
tors would  thus  drain  the  oil  from  under  the 
lands  of  the  plaintiff  Levi  Carlile,  so  that  with- 
in 30  days  Us  lease  would  become  unproductive 
and  dry." 

They  all^^ed,  further,  fbat  said  r^treacnta- 
tltms  were  Cslae  and  untrue,  and  the  agent 
knew  them  to  be  untrue.  They  alleged,  fur- 
ther, tliat  said  leaaAoId  lutevest  was  rea- 
sonably  worth  the  smn  of  |1S,000,  and  Uiat 
by  reason  of  tt»  said  false  lepresentatlons 
the  guardian  was  Induced  to  grtnt  said  lease 
for  the  sum  ct  $100,  and  an  Increase  of 
royalties  from  one-taith  to  one-elghtb  and, 
said  consideration  being  so  grossly  Inade- 
quate as  to  shock  the  conscience,  that  the 
lease  Is  also  void  for  that  reason.  They 
alleged,  further,  that  the  same  representa- 
tions were  made  to  the  county  Judge  as  were 
made  to  the  guardian,  whereby  he  was  Induc- 
ed to  make  the  conflrmatory  order. 

It  was  farther  alleged  and  contended  that 
the  order  of  the  court,  confirming  said  ex- 
tension, was  Tc^d,  in  that  there  wag  a  fail- 
ure to  comply  with  rule  No.  9  of  the  rules  of 
procedure  In  probate  matters  adopted  by  the 
Supreme  Court  of  Oklahoma  (171  Paa  vili) 
and  In  such  cases  made  and  provided,  and  ^- 
fectlve  July  ID.  1914;  That  said  rule  No.  9, 
reads  as  fallows: 

"9.  No  oil  and  gas,  or  other  mineral  lease, 
covering  lands  belonging  to  minors  or  incom- 
petents will  be  approved  except  after  sale  in 
open  conrt  to  the  highest  and  best  responsible 
bidder.  AH  petitions  tor  the  approvsl  of  oil 
and  gas  leases  shall  be  filed  at  tesst  five  (5) 
days  before  same  are  to  be  sold  as  provided 
herein,  and  notice  d  such  sale  must  be  given 
by  posting  and  by  publication  where  publica- 
tion is  practicable  and  shall  be  on      ■  .  «f  each 

The  petltitn  than  alleges  facts  showing 
the  production  of  oU  by  the  oompany,  pray- 
ed for  an  accounting  for  the  oil  and  gas  re- 
moved from  the  lands,  asking  that  the  ti- 
tle of  the  plaintiffs  In  and  to  said  lands  and 
leasehold  Interest  be  quieted  In  the  plalntifrs. 
and  that  the  defendant  be  enjoined  from 
entering  Into  and  upon  said  lands,  and  that 
a  receiver  be  appointed  io  take  charge  of  aald 
lands  and  the  oil  and  mining  rights  pertain- 
ing to  the  same,  and  tor  all  proper  and  Just 
relief. 

To  the  said  petition  the  Prairie  OU  &  Gas 
Company  filed  a  demurrer.  The  National  Oil 
8t  DeveloiMnent  Company  filed  a  separate  an- 
swer, containing  a  general  denial  oC  erery- 
thing  except  what  was  spedflcally  admitted, 
and  setting  up  th^r  compliance  with  the  pro- 
vlslons  of  the  stlpuiation,  and  that  they  In- 
stalled the  vacuum  pnnqw  called  tut  ttiereln. 
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and  were  operating  the  same.  The  anawer 
further  alleged  that  the  plaintiff  herein  had 
ntlfled  BBld  extaurion  etlpnlatiiHi  by  accept- 
ing th«  n^altlea  provided  Cor  herein,  and 
other  boieflts  thweunder*  after  becoming  ot 
age. 

To  the  separate  annrar»  the  plaintiff  be- 
low,  Levi  GarlUe,  filed  a  r^ily,  daiylng  the 
acceptance  of  any  royalttes  theteimder,  or 
tJie  benefits  of  aaid  contract,  and  hence  has 
not  ratified  the  same.  Levi  Onrllle  allied 
fnrther  fai  his  reidy  that  he  had  before  re> 
o^Tlng  anjr  n^ltles  under  said -stipulation, 
disavowed  said  contract,  and  had  filed  salt 
In  the  oonnty  court  of  Cherokee  ooonly,  Okt, 
and  followed  It  up  by  filing  the  present  suit. 

On  Hay  10, 1018,  the  National  Oil  &  Devel- 
opment Company  filed  a  supplemental  an- 
swer, In  which  tb^  alleged  that  on  Kandi 
6,  I&IS,  Levi  CarlUe  executed  to  John  H. 
Kane^  of  BartlesvtUe^  OkU  ft  general  war* 
ranty  deed,  conveying  to  him  the  lands  cover- 
ed by  the  lease  In  controversy  In  this  case, 
fbr  and  in  the  onislderation  of  the  sum  of 
t8,00l>.  Hist  said  dead  was  duly  recorded. 
They  alleged,  fDrOer:  That  the  said  Levi 
Carllle  executed  and  delivered  to  the  said 
John  H.  Kane  a  transfer  order,  transfer^ 
ring  to  the  said  John  H.  Kane  all  of  the 
we-el^th  royalties  on  oil  produced  on 
said  premises  by  the  defendant  (grating 
under  and  virtue  of  the  said  lease  and  the 
Btlpalatlon  mentioned  In  the  plaintiffs'  peti- 
tion, ectendlng  said  lease  for  so  long  as 
<A  or  gas  is  produced  upon  the  premises 
hi  paying  quantities,  and  that  Levi  Carlile, 
op  to  that  time,  to  wit,  March  S.  1018,  did 
receive  and  accept  and  has  received  and  ac- 
cepted all  of  the  royalties  of  one-eighth  of 
the  oil  produced  by  the  defendant  com{>any 
on  said  pnmiises  by  its  oil  lease  and  extension. 
That  hsDce  the  said  Levi  Carllle  has  no  fur- 
ther Interest  in  said  suit  by  reason  of  said 
sale,  and  by  reason  of  his  acceptance  and 
transfer  of  said  royalties  he  has  ratified  and 
affirmed  the  contract  and  stlpnladon  so  made 
and  entered  into  by  the  said  guardian  and 
approved  by  the  court  To  this  supplemental 
answer,  the  plaintiff^  filed  no  reply.  That  on 
the  23d  day  of  May,  1918.  the  attorneys 
for  the  Prairie  OH  &  Gas  Company,  presoit- 
ed  their  demurrer  to  the  petition,  same  was 
argued,  and  the  court  sustained  the  same,  to 
which  ruling  the  plaintiffs  excepted  and  re- 
fused to  amend  said  petitioo,  and  elected  to 
stand  thereon  as  against  the  defendant  the 
Prairie  Oil  &  Oas  Company.  Thereupon  the 
counsel  for  tbe  plaintiffs  and  for  the  defend- 
ant the  National  OU  &  Development  Com- 
pany nmde  their  statement  to  the  conrt  of 
the  issues  Invf^ved  In  the  case.  Whereupon 
the  attorney  for  the  defendant  the  National 
Oil  ft  Development  Company  moved  the  court 
for  judgment  on  the  pleadings  as  against 
Levi  Carllle^  and  moved  for  Jodgmoit  on  tbe 
pleadingB  as  against  B.  E.  Gaivs^  and  after 


argument  the  cottrt  sustained  the  motion  as 
to  both  plaintiffs,  and  dismissed  the  petition 
as  to  the  National  Oil  ft  Development  Com- 
pany,  to  which  ruling  of  the  court  the  plain- 
tiffs, and  each  of  them,  excepted  and  elected 
to  stand  upon  their  pleadings  and  declined 
to  plead  further  as  against  the  defendant  the 
National  Oil  &  Development  Oompany. 
^e  plaintiffs  prayed  an  appeal  to  the  Su- 
preme Court,  and  notice  of  appeal  was  ao- 
oepted.  Transcript  of  appeal  filed  In  this 
court  October  8,  1918.  Hence  the  appeal  is 
now  before  this  court  upon  the  Question  ot 
the  sufficiency  of  tbe  plaintiffs*  petition  and 
the  sufficiency  of  the  pleadings  as  raised 
by  the  demurrer,  and  the  motion  for  Jud^ 
ment  on  the  pleadings,  both  sustained  by 
the  trial  court 

The  plaintiffs  in  error  in  this  case  contoid 
in  their  brief  that  the  fraud  they  allege  is 
fraud  extrinsic  the  record,  and  hence  if  tb» 
fraud  la  sufikclent  it  is  such  fraud  as  can  be 
alleged  and  proved  In  a  collateral  attack  for 
the  purpose  at  having  the  Judgment  of  Oie 
probate  court  decreed  void.  Tbey  contend, 
furthermore,  that  the  allegation  as  to  the 
gross  InadequaiT^  ot  consideration  is  also 
permissible  In  a  collateral  attack  npon  the 
Judgment,  In  the  instant  case,  and  for  tbe 
purpose  ot  showing  the  same  to  be  void. 

The  defoidants  In  error  eontrad  in  their 
brief  that  the  allegations  set  forth  in  f&e 
plaintUEi*  brief  are  not  representations  of 
prestmt  or  past  facta,  but  are  in  the  nature 
of  exEffflssions  of  (pinion  and  of  matters 
that  are  to  be  done  In  the  future:  The  de- 
fendants in  error  farther  contend  that,  even 
If  the  allegations  of  fraud  be  held  to  be  suffi- 
cient repreeentatlona  constituting  fraud,  they 
are  not  extrinsic  fraud,  and  cannot  be  prov- 
ed aliunde  the  record,  and  are  such  repre- 
sentations as  induced  the  action  of  the  guar- 
dian and  the  action  of  the  court,  and  such 
facts  as  the  court  is  presumed  to  have  con- 
sidered in  arriving  at  his  Judgment,  and 
hence  the  question  of  fraud  Is  concluded  by 
the  Judgment,  and  It  Is  not  such  fraud  as 
can  affect  the  Judgmmt  collaterally. 

The  holding  of  this  oonrt  is  sudi,  however, 
that  it  Is  not  necessary  for  It  to  determine 
the  distinctions  thus  raised  by  the  briefs  of 
the  plaintiffs  In  error  and  defendants  in 
error.  The  only  question  to  be  determined 
is  tbe  sufficiency  of  the  petition  and  the 
pleadings. 

[1]  Three  essentials  are  required  to  give 
legality  to  a  Judgment  They  are:  Plrst,  Jo- 
risdlction  of  the  parties ;  second,  Jurisdiction 
of  the  snbjectmatter,  and^thlrd,  the  power 
of  the  court  to  enter  the  kind  of  Judgmmt 
entered. 

The  coun^  court  that  made  tbe  wders  and 
Judgment  Involved  in  the  instant  case  seems 
to  have  had  Jurisdiction  of  the  parties  con- 
sis  ting  of  one  of  the  defendants  in  »n>r,  by 
their  representative^  and        guardian  of 
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one  of  the  i^aln tiffs  in  error,  Levi  Carlile, 
and  the  law  gave  tbe  county  court  general 
Jurisdiction  over  tbe  estate  of  the  minor  and 
tbe  power  to  make  orders  pertaining  to  audi 
estate  in  the  way  and  manner  r^;nlated  by 
law;  but  our  boldlug  la  tbat  fbe  county 
court  of  Cherokee  county  did  not  have  Oie 
power  to  make  the  kind  of  a  decree  tiiat 
was  made  In  the  Instant  case. 

[2]  A  brief  analysla  of  what  le  called  tbe 
conflrmatoiy  order  shows  that  the  ikmnty 
court  of  Cherokee  coun^  did  the  following: 
It  ^tber  directed  by  Its  order  tbe  guardian 
to  enter  Into  a  contract  or  a  stipulation  with 
the  reinresentatlTe  of  the  Natl<mal  Oil  A 
Development  Company  for  a  price  already 
fixed  and  determined,  covering  the  Intereata 
of  (bla  minor  In  the  oil  and  gas  upon  the 
lands  of  the  minor,  and  then  after  the  con- 
tract or  stipulation  was  executed  as  directed 
the  court  confirmed  tbe  same,  or  dse  the 
guardian  first  entered  Into  the  contract  or 
stipulation  with  the  representative  of  tbe 
Natl(Hial  OU  ft  Develoimient  Company,  and 
after  the  same  was  executed  brought  It  to 
tbe  court  tor  conflrmattcm,  and  the  same  was 
confirmed. 

As  to  which  method  was  pursued  herein 
It  Is  dlfllcult  to  determine  Arom  tiie  record. 
But  whether  the  court  did  first  issue  an  or^ 
der  directing  tbe  contract  to  be  made  with 
tbe  National  (Ml  &  Development  Company 
upon  terms  already  determined  before  ccm- 
firming  ttie  same^  or  whether  the  guardian 
acted  upon  bis  own  Initiative,  makes  no 
'difference^  for -the  holding  of  this  court 
is  Buch  that  In  either  eroit  tbe  judgment  Is 
void  on  its  face^  since  the  order  Itself  does 
not  purport  that  It  Is  a  sale,  but  a  modifica- 
tion of  the  terms  of  the  old  lease,  and  a 
term  extending  beyond  tbe  minority  of  the 
ward,  and  constitute  a  legal  fraud  against 
the  minor.  No  guardian,  and  no  court,  as 
we  view  the  law,  has  tbe  authority,  either 
acting  s^arately  or  conjointly  with  tbe  guar- 
dian, to  enter  Into  a  private  deal,  tbe  very 
nature  of  which  and  the  manner  of  its  han- 
dling Is  such  as  to  prevent  any  competitive 
sale  of  the  property  of  the  minor,  whether  tbe 
same  be  personal  property,  chattels  real,  or 
real  property.  It  must  he  borne  In  mind 
tbat  the  transfer  or  sale  of  the  interests  of 
a  minor  in  any  of  his  pn^erty  can  only  be 
done  as  tbe  law  directs.  The  nature  of 
this  transaction  is  plainly  shown  and  dis- 
closed upon  the  face  of  this  Judgment  and 
the  accompanying  stipulation.  '  No  extrinsic 
truths  are  required  to  show  the  nature  of  the 
proceeding.  Tbe  recitals  In  the  Judgment 
and  tbe  accompanying  stipulation  show  Just 
what  was  done;  and  Just  what  was  done  had 
the  Inevitable  effect  of  preventing  a  free, 
fair,  public  and  competitive  transfer  of  the 
rights  of  this  minor  in  his  property.  This 
court  knows  of  no  law  that  nnctions  such  a 
pnceedlnSi 


It  may  be  contended  that  this  deal  was 
fair  to  the  minor;  that  it  was  to  his  best 
interests  that  such  a  deal  be  made  But 
courts  are  supposed  to  stand  guard  over  tbe 
rights  of  minors,  and  their  duty  it  Is  to 
see  that  tbe  safeguards  of  the  law  that  have 
for  their  purpose  the  protection  of  minora 
in  their  property  rights  are  not  impaired, 
and  tbe  courts  cannot  In  any  particular  case 
sanction  any  relaxation  of  the  rules  tbat  are 
Intended  to  protect  those  who  labor  under 
disabilities  and  are  bdd  not  capable  to  con- 
tract for  themselves.  All  who  deal  with  tbe 
property  of  minors  must  take  notice  that 
they  can  only  deal  with  them  safdy  as  the 
sanctions  of  the  law  permit. 

It  may  be  further  argued  that  the  National 
Oil  &  Development  Company  had  equitable 
rl^ts  in  and  to  tiiie  oil  they  bad  developed 
under  their  lease,  and  that  the  original 
lease  was  taken  under  certain  misconceptions 
of  the  law,  at  tbe  time  the  lease  was  tak^, 
in  tbat  a  lease  could  not  be  taken  to  extend 
beyond  tbe  time  of  the  mlnori^  of  tbe  minor, 
and  that  under  tbe  customs  and  usages  pre- 
vailing In  the  oil  country  certain  equities  had 
arisen  la  their  favor,  and  that  tbe  rigid  rules 
of  tbe  law  should  be  mitigated  in  their  fa- 
vor. If  that  were  true  and  their  contentions 
were  8ufflcieq|  to  relieve  them  against  the 
terms  of  theliN  contract,  why  ore  they  not 
found  in  a  court  of  equity  asking  reliei;  in- 
stead of  in  a  court  that  Is  hound  by  tbe  rules 
of  law,  and  can  only  act  legally  and  as 
those,  rules  direct? 

The  facts  in  the  Instant  case  disclosed  by 
the  pleadings  of  the  plalntur  in  error  show 
that  a  lease  was  made  with  the  guardian  of 
this  minor  in  the  year  190^  and  that  the  les- 
see went  upon  ^ald  lands  under  said  leaser  and 
develt^ied  32  producing  wells;  that  the  lease 
ended,  by  its  own  t^ms,  September  13,  1917, 
one  day  b^ore  the  minor  reached  his  ma- 
jority. On  tbe  date  fixed  for  the  ending  of 
the  terms  of  this  lease  the  rights  of  the  lessee 
In  and  to  the  oil  from  said  lands  would  bare 
ended,  unless  the  effect  of  the  stipulation 
and  order  confirming  the  same  has  the  legal 
effect  of  extending  them.  The  situation  tbat 
confronted  the  lessees  on  tbe  day  that  this 
purported  stipulation  and  confirmation  were 
made  and  before  they  were  made,  was  such 
that  on  tbe  day  following  tiie  13th  day  of 
September,  1917,  tbe  minor  would  own 
t'iKht-elghths  of  the  oU,  but  immediately 
after  this  transaction  and  tbe  deal  in  tbe 
county  court  of  Cherokee  cotmty  had  been 
put  tbrou^,  and  If  that  transaction  is  held 
to  be  1^1  and  binding  upon  tbe  minor,  then 
the  lessees  would  own  seven-elgbtbs  as  long 
as  <A1  was  produced  in  paying  quantities, 
anQ  tbe  minor  would  only  own  one-elghtb. 
which  seven-eighths,  it  is  alleged,  bad  the 
present  value  of  $15,000.  The  consideration 
paid  was  flOO,  and  an  Increase  oS  royalty 
from  one-tenth  to  one-el gtatix,  and  other  no- 
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certain  ftDd  undetermined  conalderatloDa, 
which  might  or  might  not  have  been  am[^e 
and  sufficient  to  sftstaln  the  transaction  In 
event  It  Is  held  otherwise  legal. 

It  seems  to  be  admitted  that  If  this  trans- 
action bad  been  the  disposition  of  an  orig- 
inal oU  and  gas  lease,  and  not  what  the  de- 
fendants in  error  called  a  modification  of 
an  old  lease,  that  It  would  have  been  neces- 
sary to  have  complied  with  rnle  No.  0  of  the 
Supreme  Oourt,  which  provides  that  no  oil 
or  gas  or  other  mineral  lease  covering  lands 
belonging  to  minors  or  Incompetents  shall 
be  allowed,  except  when  sold  at  a  sale  in 
open  court  to  the  highest  and  best  responsi- 
ble bidder,  and  tliat  all  petitions  for  the  ap- 
proval (sale)  of  oil  and  gas  leases  shall  be 
filed  five  days  before  the  same  are  sold,  as 
provided  herein,  and  notice  of  such  sale  must 
be  given  by  posting,  and  by  publication  where 
publication  Is  practical.  We  cannot  under- 
stand why  more  rigid  rules  would  be  applied, 
and  are  held  to  be  necessary  for  a  legal  sale 
of  a  minor's  oil  interests  before  development 
of  oil,  than  would  be  required  for  the  dispo- 
sition of  a  minor's  interests  after  oU  is  de- 
veloped. The  statement  of  such  a  contention 
is  its  own  answer,  and  the  absurdity  of  it  la 
mauifest. 

The  courts  do  hold  that  a  lessor  capa- 
ble of  contracting  for  himself,  and  capable  of 
making  waivers  and  of  being  estopped,  can, 
during  the  lifetime  of  a  lease,  make  extension 
of  the  same;  but  when  it  comes  to  dealing 
with  minors  and  those  under  disability,  the 
minor  can  only  be  bound  by  the  proper  orders 
of  the  court  having  Jnrlsdlctlon  of  his  esta-tet 
No  one  else,  and  through  no  other  medium 
can  he  be  legally  dealt  with,  and  even  the 
courts  that  have  Jurisdiction  to  alienate  and 
transfer  the  rights  of  Its  minor  wards  are 
conb^lled  by  oertaln  fixed  and  essential  rules, 
and  a  failure  to  comply  with  them  vitiates 
and  destroya  the  force  of  Its  actions,  and  tme 
(tf  those  essoitlal  and  fundamental  rules  Is 
that  no  oonrt  baa  the  power  to  authorize  or 
eooflrm  a  transai^n  that  has  for  it  a  par- 
poee  the  dlspasitl<m  uid  sale  of  the  property 
Ti^ts  of  Its  ward,  when  that  transaction  Is 
bandied  In  such  a  way  that  the  preventlMi  of 
free,  fair,  open,  and  public  sale,  or  the  com- 
peUtlTe  bidding.  Is  inevitably  prevented. 

The  law  p^tainli^  to  the  sale  of  oil  and 
gu  leases,  in  force  and  effect  in  the  state 
of  Oklahoma,  has  been  Interpreted  In  the 
caeee  of  Dnfl  t.  Eeaton,  sa  Okl.  92,  m  Pac 
291,  42  L.  B.  A.  (N.  S.)  472.  and  Oabln  Val- 
ley Mlnhig  Go.  v.  Hall,  53  OVL  .760,  1S5  Pac. 
670,  It.  R.  A.  1916D,  1016 ;  and.  interpreting 
section  6569,  R.  L.  1910,  the  first  cited  case 
ui^eld  the  sale  of  oil  leases  of  minors  where 
the  application  was  filed  on  a  certa^  day  and 
order  made  finding  the  making  of  a  lease  ad- 
visable and  directing  sale,  the  sale  consum- 
mated and  confirmed,  all  done  on  the  same 
day ;  hat  an  Investigation  of  that  case  shorn 


that  the  application  set  forth  airiES  for  an  or- 
der directing  the  guardian  to  make  a  con- 
tract, not  to  any  particular  person,  and  the 
ordw  AiTeeOng  the  sale  did  not  direct  the 
sale  to  be  made  to  any  particular  person  for 
a  crataln  determined  price.  But  what  have 
we  in  the  Ikistant  case? 

If  an  api^catlon  was  made  at  all  to  the 
county  court  of  Cherokee  county,  it  was  an 
application  to  dispose  of  this  leasehold  in- 
terest to  the  National  Oil  ft  Develi^ment 
Company,  and  that  for  a  certain  fixed  con- 
sideration. And  if  an  order  was  made  at  all, 
directUig  the  said  sale.  It  provided  and  di- 
rected the  guardian  to  dispose  of  said  lease- 
hold Interests  to  the  Natlimal  Oil  &  Develop* 
meat  Company,  and  that  at  a  certain  fixed 
and  directed  conslderati<Hi.  And  then  the 
confirmation  confirmed  the  sale  to  the  Na- 
tional Oil  ft  Development  Company,  at  the 
fixed  oaasideratioai.  Tliat  this  was  done  is 
shown  on  the  face  of  the  stipulation  and  the 
order  confirming  same,  and  they  should  be 
considered  together.  Tbia  we  will  show  later. 

The  case  of  Cabin  Valley  Mining  Co.  v. 
Hall,  heretofore  cited,  was  a  case  like  the  In- 
stant case,  where  a  lease  had  been  taken  for 
a  certain  time  and  expired  the  day  before  the 
majority  of  the  ward,  and  the  lessee  and  the 
guardian  agreed  to  an  extension  or  modiflca- 
tlon  of  the  lease  and  made  4  years  betare  Its 
expiration,  for  and  in  the  consideration  of 
$400  and  an  Increase  In  royalUee.  It  was 
agreed  that  the  lease  be  extended  beyond  its 
term  for  a  period  thereafter  as  long  as  oU 
and  gas  was  produced  In  paying  quantities. 
The  transaction  complained  of  took  place  In 
1908.  The  guardian  applied  to  the  county 
court  for  authority  to  execute  form  K. 
Form  K  was  a  f<Hrm  for  the  extension  of 
leaam  provided  and  approved  by  the  Interior 
D^artmoit  Tbe  extension  made  In  this 
case  seems  to  have  been  with  the  ai^roval  of 
the  Interior  Department  The  main  contro* 
Teri^  In  the  case  seemed  to  revolve  around 
the  proposition  as  to  the  powor  to  make  a 
lease  on  a  minor's  land,  the  term  of  which 
would  extend  beyond  the  minority  of  the  mi- 
nor, and  b^g  involved  In  the  transaction  in 
the  dted  case  because  the  extension  provid- 
ed to  extend  the  lease  to  a  time  covered  by 
the  minority  of  the  minor  and  as  long  there- 
after as  oU  or  gas  was  produced  In  paying 
quantities.  The  syllabus  in  the  case  does 
not  cover  any  other  preposition  of  law.  The 
procedure  pursued  by  the  court  In  making 
this  extension  was  only  Inddentally  consid- 
ered indifferently  discussed  by  the  law- 
yers in  their  brief  and  by  the  court  in  its 
opinion.  The  court  in  the  cited  case,  after 
laying  down  the  proposition  that  county 
courts  in  this  state  were  courts  that  procur- 
ed th^r  power  solely  from  the  Constitution 
and  statutes  of  the  state,  and  then  after  cit- 
ing a  few  of  those  statutes,  and  a  few  pro- 
viai«ma  of  the  Constitution  applicable  to  coun- 
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t7  oourti,  than  to(A  up  a  dlacnsslon  of  the 
powers  of  egultr  courts  in  handling  the  eetates 
of  minors  and  others  under  disability,  seem- 
ingly with  a  view  ct  arrlTlng  by  analogous 
reasoning  to  the  ccmclusl<n  that  the  statutes 
and  Constitution  of  our  state  gave  the  same 
powers  to  onr  county  coorta.  The  record 
In  the  Cabin  Valley  Mining  Oa  Case  was 
filed  and  the  appeal  perfected  on  March  14, 
1913,  (pinion  rendered  F^ruary  16, 1916,  re- 
hearing denied  Jane  6, 1916.  At  the  time  the 
cited  case  was  tried  in  the  court  below  rule 
No.  9  had  not  yet  been  promulgated  by  the 
Supreme  Court.  The  probabilities  are  that 
the  rule  was  promulgated  by  this  court  and 
embodied  In  the  probate  procedure  as  an  out- 
growth of  the  discussions  In  the  Supreme 
Court  of  the  Cabin  Yall^  Mining  Company 
Case. 

The  attorneys  for  the  defendant  in  emw 
dte  section  6569  of  B.  L.  1910,  and  state  that 
it  had  the  effect  of  making  It  discretionary 
with  the  county  court  whether  a  lease  be  let 
at  public  bidding  or  private  negotiation.  Ao 
Investigation  of  that  section  shows  that  it 
pertains  to  the  Investment  of  proceeds  of  the 
sale  of  property  of  the  ward  after  sales  had 
been  made,  and  pertains  to  the  management 
and  handling  of  the  money  and  proceeds  of 
the  sale  and  their  dtspoeitl<m. 

The  law  In  force  and  effect  In  this  state 
pertaining  to  the  powers  of  county  courts 
over  minors  at  the  time  the  (pinion  was  ren- 
dered In  the  Cabin  Valley  Mining  Co.  v.  Hail 
where  the  same  laws  Uiat  were  in  force  and 
effect  at  the  time  Justice  Williams  rendered 
the  oi^lon  in  the  case  of  Duff  v.  Eeaton, 
heretofore  cited,  and,  r^ardlng  the  condition 
those  laws  were  In  at  the  time  of  the  render- 
Ing  of  the  opinion  In  Duff  v.  Keaton,  Justice 
Williams  had  the  followli^  to  say: 

"The  statutes  of  this  state  are  entirely  lade- 
log  EM  to  any  specific  provision  for  the  pro- 
eednre  to  be  followed  by  the  gutrdian  In  leas- 
ing the  lands  of  his  ward  for  agricultural  or 
grashig  or  commercial  purposes  or  for  e^lor^ 
lag  for  oil  or  gas." 

On  page  28  of  the  defendants  In  error's 
brief,  and  In  discussing  whether  the  record 
in  this  case  showed  that  a  petltlcm  was  first 
filed  In  the  county  court  asking  for  authori- 
ty to  enter  Into  the  stipulation,  they  refer  to 
Exhibit  A,  attached  to  plaintiff  In  error's  re- 
ply in  the  court  below.  The  exhibit  referred 
to  is  a  cc^y  of  the  petition  filed  by  Levi  Gar- 
lile  after  he  became  of  age,  in  the  county 
court  of  Cherokee  county,  to  set  aside  the 
order  confirming  the  stipulation  for  the  ex- 
tension of  the  lease.  We  quote  the  fcdlowlng 
from  said  exhibit,  beginning  on  page  4B  of 
case-made: 

fTbe  plaintiff  farther  says  thst  by  resBon 
of  said  false  and  fraudulent  representations 
made  by  the  said  Humphreys,  and  believing 
them  to  b«  true,  the  said  Thomas  H.  Carlile 
algned  a  petltlm,  prayti«  the  court  to  make 
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an  order  aathorUng  the  exeeatlon  of  said  stip- 
ulation, and  preaented  the  same  to  the  coun- 
ty court  of  Cherokee  coonty,  and  plaintilt  says 
that  upon  the  hearing  of  said  petiti<m  the  same 
false  and  fraudulent  representations  were  made 
to  the  county  court  of  Cherokee  county,  OkL, 
as  had  been  made  to  the  guardian  aforesaid,  to 
seek  the  execution  of  said  sttpalation  above 
mentiODed  by  the  said  Humphreys,  he  acting 
la  the  capaidty  aforesaid,  (or  the  defendant 
National  Oil  ie  Development  Company,  and, 
knowing  at  the  time  that  the  said  representa- 
tions were  false  and  tomdolent,  the  plaintiff 
Bsys  that  the  county  court  relied  upon  ssid  false 
and  fraudnlent  representatiODS,  and,  bdieving 
them  to  be  true,  made  and  entered  the  orders 
marked  Plaintiff's  Exhibit  B  and  C,  authoris- 
ing the  said  Thomas  H.  Carlile,  guardian,  to 
execute  the  stipulation  hereto  attached,  as 
Plaintiff*!  Exhibit  B  and  the  order  ^>proving 
and  confirming  the  execution  of  said  stipula- 
tion hereto  attached  as  Kaintiff's  Exhibit  C" 

Exhibit  B  referred  to  does  not  seem  to  be 
attached  to  the  petition  filed  in  the  county 
court,  and  Exhibit  B  seems  to  be  the  order 
of  the  court,  directing  the  guardian  to  exe- 
cute the  stipulation.  Exhibit  C  appears  to 
be  the  order  of  the  county  court  approving 
the  stipulation  as  executed,  and  It  la  attach- 
ed. The  order  confirming  the  contract  of  ex- 
tension refers  to  the  previous  order  twice  in 
the  ftdlowlng  language: 

The  said  stipulations  hsvfaig  been  execnted 
in  pursaance  of  the  order  made  and  entered 
herein  on  the  20th  day  of  September,  1917,  snd 
the  eoart  having  examined  said  stipnlatiMi  and 
heard  the  evidence  on  the  aame,  and  it  ap- 
pearing that  the  same  la  In  proper  form,  and 
that  a  valuable  and  fair  consideration  has  been 
paid  tiie  lessor  therefor,  and  that  the  order  and 
direction  of  tbia  court  haa  been  fully  complied 
with,  the  court  well  and  sufficiently  advlaed  in 
the  premises.  It  Is  ordered  and  adjudged  by 
the  court  that  add  sti^nlatlona  be,  and  Uie  same 
ii  in  all  things  hereby,  ratified,  vprove^  and 
confirmed." 

Upon  the  propoaitSon  «a  to  irtiat  iM  shown 
upon  the  face  of  the  sttpulatiOD  and  the  or- 
der oonflrmlng  the  same  when  ouuddmd 
together,  pertaining  to  tb%  naturo  of  the 
transaction  and  the  relatloDs  of  the  court 
thereto^  we  will  make  tlie  fcOlowIng  eommeDt: 
In  the  first  place,  the  order  refraa  to  the  sttp- 
ulation.  not  ao  a  leaae^  bat  ealln  It  a  stipu- 
lation modifying  the  tana  vftbaoa  and  gaa 
mining  lease,  heretofore  altered  Into  on  the 
7th  day  of  October,  1906,  by  Itaanuu  H.  Oar- 
lllev  ae  guardian  of  Levi  GhrUla^  wltfc  the 
National  Oil  ft  Devtiopmoit  OiHnpany,  and 
that  said  atlpnlatlata  were  executed  oa  the 
20th  day  of  Fiebniary.  1017.  The  date  of  tho 
confirmatory  order  la  the  Zlst  day  of  Fcbm- 
ary,  1917.  Tbe  court  then,  forther  doira  la 
its  order,  aaya: 

"Said  stipulations  having  been  execnted  tn 
pnrsuaBce  of  the  order  made  and  entered  bwe- 
fai  en  the  20th  day  of  rebmaiy,  1911," 
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Tt^  InevitaUe  condnsion  beliw  tbat  If  tbe 
■tlpnlations  wen  executed  In  purraance  of 
die  order  direetlng  tbe  execottoi  of  tbe  sMp- 
idatioiui,  tben  wba-terer  the  Btlpuletloiis  pro- 
vide for  the  court  must  have  directed  to  hare 
beoi  dtuie  by  Its  order  on  the  20th  day  of 
Vabmary ;  and  If  the  provisions  of  the  stlp- 
ulatloas  are  audi  that  they  endude  the  Idea 
that  any  one  had  the  power  to  carry  them  out 
but  the  old  lesste,  then  the  effect  of  the  order 
directing  and  the  stipulation  Itself  was  audi 
as  to  restrict  the  contracting  party  to  the 
old  leasee  under  the  old  lease,  the  National 
Oil  &  Devdopment  Company.  The  language 
of  the  stipulation  and  the  terms  of  the  same, 
and  set  out  In  the  order  confirming  the  same, 
provide  that  the  lessor  is  to  receive  one-eighth 
Instead  of  one-tenth  royalty  as  formally  pro- 
vided. It  provides  for  the  paynlent  of 
flOO.  It  provides  for  the  installation  of  vacn- 
nm  pnmin  within  30  days  from  the  date  of 
•tlpulatton,  which  was  within  tbe  term,  and 
no  oae  oould  carry  out  said  ccmditlon  exc^ 
flie  National  00  ft  Derelopment  Company. 
Further  down  In  the  order,  afto-  saying  that 
he  bad  examined  tba  stlpnlatioD,  tbe  ord» 
stales  as  fidlowa: 

'^That  the  order  and  direction  of  this  eevrt 
has  been  fully  complied  with." 

If  It  has  been  folly  com^led  with,  the 
court  must  have  directed  that  the  stipulation 
be  executed  In  tbe  mann«:  that  It  was  exe- 
cuted ;  and  hence,  up<ni  tbe  face  of  the  rec- 
ord,  the  possiblli^  for  competltiTe  bidding 
and  ot  any  one  else  proccring  any  Interests 
In  and  to  said  oil  rights  belonging  to  said 
minor  than  the  sald^ational  Oil  ft  Develop- 
ment  Company  was  abaolntdy  foredoaed  by 
the  order  of  the  court  directing  tbe  execution 
<a  the  atlpulation.  While  tbe  court  declares 
It  a  modiflcfttloD  In  his  ordw,  and  tbe  defend- 
ants in  error  In  their  pleadings  and  brief  de- 
dare  the  stipulation  to  be  a  modMcation, 
done  within  the  term  of  the  lease,  which  is 
true  (done  on  Fdnruary  21. 1917,  the  old  lease 
ending  by  ita  tenoMt  the  IStti  of  S^tember, 
1917),  yet  the  Idea  that  It  was  merdy  a  modi- 
fication, such  modification  to  be  carried  out 
during  the  life  of  the  old  lease,  is  destroyed 
'by  the  proTlsIffli  of  the  stipulation  tbat  reads 
as  follows : 

"The  term  of  said  lease  is  extended  to  Sep- 
tember 13,  1917,  aod  as  long  thereafter  as  oil 
and  gas  is  produced  therefrom  in  paying  quan- 
tities, by  the  lessee*  Its  successors,  or  as- 
signs." 

This  provision  destroys  and  makes  the 
naming  of  the  stipulation  a  modlflcaUco  not 
only  a  misnomer  but  also  a  deludon.  If 
the  stipulation  and  order,  to  repeat,  are  per- 
mitted to  stand  as  of  l^al  force  and  effect, 
the  inevitable  consequence  la  to  transfer  sev- 
en-eighths of  this  minor's  Interest  In  said  dl 
to  the  National  OH  ft  Devdopmemt  Company, 
and  that  It,  In  efEect,  was  audi  a  transactiaa 
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as  is  shown  upon  tbe  face  of  this  record,  and 
it  was  In  no  sense  a  oompllanoe  with  rule 
No.  9  of  tbe  probate  procedure,  laid  down 
by  Otis  court  and  made  effective  June  15, 
1914. 

Tbe  defmdants  In  «Tor  contend  In  their 
brief  that  the  presumption  Is  that  all  things 
necessary  to  give  the  court  jurisdiction  In 
granting  the  cwflrmatory  order  were  done. 
It  is  our  contention  that  the  order  and  the 
stlpulatltm,  which  are  a  part  of  the  court 
record,  taken  together,  negative  the  Idea 
that  there  was  any  attaupt  to  comiriy  with 
rule  No.  9.  The  defendants  in  error  do  not 
contend  that  It  was  intoided  to  be  a  sale  in 
their  brief,  or  In  the  aH^tSma  of  thehr 
pleadings. 

Tbe  following  Is  the  slztli  paragraph  of  tbe 
separate  answer  of  one  of  the  deftedants  In 
error,  the  Natlmal  Oil  ft  Devdfqnnent  Com- 
pany: 

'defendant  farther  denies  that  the  order  of 
tho  county  court  confirming  s^  stipulation 
above  set  forth  was  or  1b  void,  or  that  tbe 
court  was  without  jurisdiction,  or  tbat  said 
stlpuIaUon  extending  said  lease  Is  nail  or  void 
or  of  no  effect:  or  that  it  Is  in  troth  or  in  effect 
or  constltates  the  msUng  of  a  lease  on  plain- 
tiffs  land  within  the  rales  of  th«  court,  but 
avers  that  said  stipulation  was  and  is  in  truth 
and  in  effect  what  it  purports  to  be,  and  noth- 
ing more,  namely,  a  stipulation  modifying  cer- 
tain terms  of  an  oil  and  gas  mining  lease  al- 
ready made  and  entered  Into,  and  then  already 
in  force  and  effect" 

The  trouble  with  thdr  conclusion  Is  that 
they  did  not  stop  at  the  modification  of  the 
old  lease,  but  extended  the  term  of  the  old 
lease  which  liad  the  same  effect  as  the  sale 
of  a  new  lease,  to  begin  and  be  In  effect  at 
the  end  of  the  term  of  the  old  lease.  If  the 
modifications  and  changes  hod  been  limited 
to  the  terms  of  the  old  lease,  there  might  be 
swnethlng  In  the  argument  of  tbe  defendants 
In  error,  but  It  Is  not  such,  and  does  not  pur^ 
port  to  be. 

If  the  order  of  the  county  court  Is  upheld, 
the  effect  would  be  to  take  the  interests  of 
the  minor  and  transfer  tbe  title  to  tbe  de- 
foidants  In  error  to  the  same  extent  as  tbe 
execution  of  another  lease.  In  effect  it  would 
be  doing  Indirectly  Just  what  the  defaidants 
In  error  admitted  could  not  be  done  directly. 
They  admitted  that  execation  of  a  lease  to 
begin  at  the  aiding  of  the  term  of  tbe  old 
lease  would  require  a  compliance  with  rule 
No.  9,  and  all  the  formality  of  a  sale  of  an 
original  oil  lease  But,  to  repeat,  the  effect 
Is  the  same  upon  the  Interests  of  tbe  minor, 
as  far  as  the  conveyance  of  his  Interests  are 
concerned,  whether  conveyed  under  a  new 
lease  or  whether  held  to  be  conveyed  under 
euch  a  transaction  as  took  place  In  the  in- 
stant case  The  transaction  in  the  instant 
case  Is  In  effect  a  sale  of  the  minor's  oil  in- 
terests in  the  land  under  the  dlBf  tw  of  an 
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extmsion  of  a  lease,  and  tt  Is  unreasonable 
to  contend  tbat  It  is  anything  els& 

The  defendant  la  error  suggests,  In  their 
brief,  that  it  would  be  a  vain  and  useless 
thiug  for  the  court  to  put  up  at  public  auc- 
tion, during  the  term  of  a  lease,  the  ques- 
tion of  the  extension  and  modlflcation  of  the 
old  lease,  for  the  reason  that  no  one  would  bid 
on  such  an  interest  but  the  old  lessee,  due 
to  the  interests  of  the  old  lessee  still  sub- 
sisting. The  trouble  with  such  a  cootentlon 
is  that  it  iuTOlves  a  su^estion  of  a  reason 
why  a  court.  In  the  exercise  of  his  discre- 
tion, and  with  due  regard  to  the  interests  of 
the  ward,  should  not  make  an  order  allow- 
ing a  sale  or  an  extension  under  such  condi- 
tioDS,  but  if,  In  any  case,  the  county  court, 
in  his  discretion,  concluded  it  was  for  the 
best  Interests  of  the  minor  that  It  be  done, 
there  is  no  reason  why  there  could  not  be 
iit  least  a  reasonable  compliance  with  the 
procedure  laid  down  in  rule  No.  9.  It  might 
result  In  a  vain  thing,  and  result  in  the  same 
thing  as  has  resulted  In  the  Instant  case. 
But  It  would  result  in  a  sale,  Judicial  In  Its 
nature,  and  the  rights  of  the  minor  would 
at  least  be  protected  by  an  opportunity  for 
open  and  public  bidding,  and  the  purposes  of 
the  law  satisfied.  We  quote  the  following 
from  page  24  of  the  defendant  in  error's 
brief: 

"In  a  great  many  instances  where  such  leas- 
es have  been  extended,  no  doubt  the  transaction 
is  eotirely  free  from  the  charge  even  of  the 
slightest  taint  of  fraud,  and  have  in  every  sense 
been  to  the  advantage  of  the  minor.  The  rule 
here  sought  to  be  invoked  would  strike  down 
every  such  contract  extending  a  lease,  it  mat- 
ters not  how  honestly  and  fairly  made,  how 
beneficial  to  the  minor's  estate,  or  how  much 
inveBtment  has  been  honestly  made  under  it." 

Our  reply  to  this  statement  is  that  the  pur- 
ported extension  of  this  lease  was  made  a 
long  time  subsequent  to  the  promulgation  of 
rule  No.  9  by  the  Supreme  Court.  The  rules 
of  the  Supreme  Court  have  the  same  force 
and  effect,  as  has  been  held  by  this  court, 
as  does  a  statute.  We  are  onable  to  discov- 
er where  any  constitutional  or  statutory  pro- 
vision in  force  before  said  rule  was  promul- 
gated are  contravened  or  set  at  nanght  by 
this  rule.  As  stated  by  Justice  Williams  in 
the  quotation  from  his  opinion  In  Duff  v. 
Keaton,  there  does  not  appear  to  have  been 
nny  definite  or  specific  rules  of  procedure 
In  this  state,  and  hence  there  is  nothing  to 
be  contravened.  About  the  only  rules  con- 
trolling the  oil  procedure  seems  to  be  sev- 
eral general  and  indefinite  statutory  pro- 
visions from  which  the  Supreme  Court  of  this 
state  has  sought  to  evolve  a  rule.  About  the 
most  definite  thing  that  has  yet  been  provid- 
ed for  is  rule  Na  9  of  the  Supreme  Court, 
and  even  that  has  been  accused  of  being  In- 
d^nlte,  and  we  think,  as  do  the  attorneys 
for  the  defaidants  In  error  in  this  case,  that 
the  word  "approTal,"  used  ta  aaid  rule, 


should  be  changed  to  "sale."  and  that  that 
is  its  Inevitable  meaning,  and  has  been  so 
Interpreted  In  actual  practice.  We  hold  tt 
to  be  no  infringement  of  the  rule  to  have  ap- 
proval follow  the  sale  Immediately ;  and  In 
actual  practice  the  custom  Is  to  have  the 
a^iroval  of  the  sale  follow  Inmiediatdy  af^ 
er  the  sale.  No  petition  tor  Qm  approval  be- 
ing required,  and  petition  for  sale  betng  a 
reascHtable  reqoirement;  the'  requiremwt  to 
have  the  petition  of  approval  on  file  five  days 
must  Inevitably  mean  the  *^tltion  for  the 
sal^"  Instead  of  the  "petitlfm  fbr  ApproraL" 

All  persons  are  presumed  to  take  notice 
of  the  promulgation  of  rules  of  the  Supreme 
Court  Whether  rule  9  be  held  to  be  merely 
a  rule  of  procedure  or  a  substantive  regula- 
tion, it  is  a  provision  which  Is  required  to  be 
pursued  at  the  beginning  of  every  sale  of  an 
oil  and  gas  Interest  belonging  to  a  minor. 
The  whole  import  and  purpose  of  It  was  to 
give  an  opportunity  for  competitive  bidding 
for  a  minor's  oil  Interests,  and  no  technical 
refinement  can  read  any  other  purpose  into 
it  These  rules  are  not  promulgated  to  be 
fiouted  and  disregarded  and  their  terms 
evaded.  It  Is  therefore  the  holding  of  this 
court  that  the  sUpnlatlon,  and  the  order  con- 
firmatory thereof,  entered  Into  and  conflrmed 
on  the  20th  and  2lst  days  of  February,  1&17, 
between  one  of  the  defendants  In  error,  the 
Xotlonal  Oil  &  Devel(H>ment  Company,  and 
Thomas  H.  Carlile,  guardian  of  Levi  Carlile, 
one  of  the  plaintiffs  in  error  herein.  Is  void 
and  of  no  effect,  and  conveyed  no  interests  of 
said  minor. 

[3,  4]  There  are  other  prt^altions 
raised  by  the  defendants  in  error,  yet  to  be 
disposed  of,  and  that  is  the  question  raised 
by  the  answer  and  the  supplemental  answer, 
whereby  It  is  alleged :  First  that  the  plain- 
tiff In  error  Levi  Carlile,  after  he  became 
of  age  and  having  the  power  to  contract,  rat- 
ified the  extension  of  said  lease  by  accept- 
ing the  royalties  and  doing  others  acts  con- 
firmatory of  said  extension. 

In  the  case  of  Capps  v.  Hensley,  23  Okl. 
311,  100  Pac.  615,  In  an  opinion  by  Dunn. 
Justice,  this  court,  after  holding  that  a  lease 
of  agricultural  lands  made  by  a  natural 
guardian  without  the  sanction  of  a  court  or 
an  order  to  lease  was  void  as  to  the  Infant 
at  his  or  the  option  of  those  who  legally  rep- 
resented him,  held  that  after  becoming  of 
age  the  minor  could  adopt  or  affirm  the  trans- 
action of  his  father.  But  in  that  decision  It 
was  not  necessary  for  the  court  to  have  so 
held,  since  the  minor  had  died,  and,  the 
father  being  the  sole  heir.  It  was  held  that 
the  father  had  adopted  and  affirmed  Uie 
lease  and  acted  In  such  a  way  that  he  was 
bound  by  the  same,  and  in  the  reasoning  of 
the  case  they  seem  to  hold  that  the  minor 
could  have  adopted  or  atBrmed  but  not  rati- 
fied, the  case  showing  the  distinction  betwen 
ratification  and  affirmation  or  adoption. 


Digitized  by 


OkL) 


OARLZUD  T.  NATIONAI«  OIL  h  DBYKLOPICDNT  00. 

(201  P.) 


887 


Chief  Jnstloe  vnuUms,  In  the  cam  of  In- 
ternaticnial  LAnd  Co.  t.  Mareball,  22  Okl 
603,  98  Fac.  961, 19  L.  R.  A.  (N.  S.)  1056,  held 
Uiat,  after  a  minor  has  arrived  at  the  age  of 
21  years  he  could  not  sustain  a  suit  to 
aet  aside  a  deed  absolutely  Toid,  where  such 
a  minor  had  fraudulently  mlsrepreeented  his 
age  at  the  ttane  of  the  transaction,  outU 
such  minor  had  first  tendered  bat^  the  con- 


no  doubt  abont  the  law;  the  lease  of  an  infant, 
to  be  good,  most  be  hla  own  personal  act*  So 
here,  had  the  bond  been  the  personal  act  of  the 
infant,  be  could  have  ratified  it  It  would  bave 
been  aimply  voidable.  But  the  bond  of  bis 
agent,  or  one  having  assumed  to  act  as  such, 
is  void,  and  not  capable  of  behig  ratified.  See 
Hlestand  v.  Eons,  8  Blackf.  &4S." 

Since  we  have  held  that  this  stipulation. 


slderatlon  received.    Levi  Carlile  tendered '  and  tbe  order  confirming  the  same,  is  void 


the  con^deratlon  back  that  the  guardian  re- 
ceived;. Section  BOBSi,  Snyder's  Compiled 
iMwa  of  Oklahoma  1909,  reads  as  follows : 

"A  minor  cannot  gin  delegation  of  power, 
nor  mider  the  age  of  18,  make  a  contract  re* 
lating  to  real  property,  or  any  interest  therein, 
or  relating  to  any  personal  propert7>not  in  bis 
immediate  possession  or  control." 

Section  883,  vol.  1,  R  U  1010,  U  the 
same,  with  the  following  added : 

"Except  as  otherwise  spedally  provided." 

It  appmrs  from  the  above  provision  that 
a  minor  cannot  grant  a  del^etion  of  power 
even  before  or  after  he  la  18  years  of  age. 
We  do  not  think  that  a  nitnor  can  ratify  a 
void  act  He  might,  by  a  new  contract  after 
beoconing  of  age^  adopt  or  affirm,  as  is  ex- 
pressed In  the  case  of  Cappa  v.  Heidey,  here- 
tofore tdted.  ^nie  following  la  from  22 
Oye.  S14: 

"An  infant  cannot  legally  appohit  an  agent, 
or  give  a  power,  mrrant,  or  letter  of  attorney. 
It  has  been  fregnently  asserted  that  such  acts 
on  the  part  of  an  infant,  as  well  as  the  acts  of 
the  person  attempting  to  be  appointed  agent  or 
attorney,  are  abaolutel?  void;  nevertheless 
there  is  also  very  respectable  autbority  for  the 
view  that  soch  acts  are  voidable  only  and  not 
void." 

In  the  case  of  Trueblood  v.  Trueblood,  8 
Ind.  195,  65  Am.  Dec.  756,  we  find  the  fol- 
lowing: 

"Infant's  appointment  of  agent  Is  act  abso- 
lutely void;  and  the  act  of  a  person  assuming 
to  be  agent  of  an  infant  cannot  be  ratified  by 
the  latter  after  attaining  majority.  •  *  « 

"In  the  first  volume  of  American  Leading 
Cases  (3d  Bd.)  248  et  seq.,  tbe  doctHne  is 
laid  down,  as  the  result  of  the  Americsn  easCs 
on  the  subject  that  the  only  act  an  infant  Is 
ine^^able  of  performing  as  to  contraets  is 
the  appointment  of  an  agent  or'  attorney. 
Whether  the  doctrine  is  founded  in  solid  rea- 
son, they  admit,  may  be  doubted,  but  assert 
that  there  Is  no  doubt  but  that  it  is  lav.  See 
tbe  cases  there  collected.** 

"The  law  seems  to  be  held  the  same  in  Eng- 
land. In  Doe  T.  Roberts,  16  Mee.  &  W..  778,  a 
case  slight^  like  the  present  in  some  respects, 
the  attorney  in  argument  said:  'Here  a  ten- 
ancy has  been  created,  either  by  the  children 
or  by  Hugh  Thomas,  acting  as  their  agent.' 
Parke,  B.,  replied:  "That  is  the  fallacy  of  your 
argument  An  agreement  by  an  agent  cannot 
bind  an  infant  If  an  infant  appoints  a  person 
to  make  a  lease,  it  does  not  bind  tbe  infant, 
neither  does  bis  ratification  bind  him.  There  is 


and  of  no  efTect,  then  it  constitutes  an  un- 
authorized act  of  the  gnardlan  with  no  sanc- 
tion of  law  or  the  court  with  the  effect  of 
legalizing  It;  neither  is  It  the  act  of  tbe 
minor  after  reaching  the  age  of  18.  The 
minor  la  therefore  incapable  of  legalizing  the 
same  after  reaching  age.  He  might  adc^t 
or  affirm  by  way  of  a  new  contract  or  what 
would  amount  to  a  new  contract,  as  suggest- 
ed in  Capps  v.  Hensley,  h^etofore  cited. 

The  statute  heretofore  quoted  absolutely 
forbids  a  minor,  at  any  time  during  his  mi- 
nority, giving  a  delegaticni  of  power.  In 
other  words,  appointing  an  agent  And  any 
such  appointment  la  absolutely  void,  and  any 
one  who  assumes  to  act  for  him,  the  act  done 
is  absolutely  void,  and  the  minor  cannot  rati- 
fy such  act  after  his  majority. 

The  question  as  to  whether  he  can  adopt 
or  affirm  by  a  new  cimtract  la  a  question 
we  are  not  herein  determining.  And  what 
acts  would  ctmBtitDte  such  an  adoption  or 
affirmation  we  are  not  undertaking  herein 
to  define.  ; 

In  the  case  of  Capps  t.  Hauler,  heretofore 
dted,  the  following  quotation  la  glvai  from 
Wald*8  Pollock  on  Gontracti  (8d  Ed.)  pp. 
620,621: 

"A  party  to  an  apparent  agreement  which 
is  void  by  reason  of  fundamental  error  has 
more  than  one  course  open  to  him.  *  *  * 
He  Is  entitled  to  treat  tbe  supposed  agree- 
ment as  void,  and  Is  not,  as  a  rule,  prejudiced 
by  anything  he  may  have  done  in  ignorance  of 
the  true  state  of  the  facts,  yet,  after  that 
state  of  facts  has  come  to  his  knowledge,  he 
may  nevertheless  elect  to  treat  tbe  agreement 
as  subsisting,  or,  as  it  would  be  more  correct 
to  say,  he  m^  carry  his  execution  by  the  light 
of  correct  knowledge,  the  former  intention 
which  was  frustrated  by  want  of  tbe  elements 
necessary  to  tbe  formation  of  any  valid  agree- 
ment It  is  not  that  be  confirms  tbe  original 
transaction,  for  there  is  nothing  to  confirm, 
but  he  enters  into  a  new  one.** 


After  a  minor  has  bec(»ue  18  years  of  age, 
and  under  tiie  laws  of  this  state  aa  they  seem 
now  to  exist,  he  can  enter  into  a  contract 
personally  as  to  any  matter  except  the  giving 
of  a  delegation  of  authority  or  the  appoint- 
ment of  an  agent,  and  the  transaction,  so 
entered  Into  by  the  minor,  Is  not  void,  hut 
merely  voidable  and  he  can  ratify  It  after 
he  becomes  of  age.  But  a  transaction  involv- 
ing the  property  of  a  minor  that  Is  absolutely 
void  he  cannot  ratify  upon  the  theory  that 
the  contract  is  nonexistent  and  there  is 
nothing  to  ratify,  but  the  anthoritlea  aeeni 
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to  hold  that  after  the  faU  knowledge  of  the 
transaction  la  brought  home  to  the  minor, 
after  he  becomes  of  age,  he  may  adopt  or 
affirm  it  as  bis  own  contract,  In  other  words, 
make  a  new  contract;  and  such  will  Und 
him. 

It  appears  from  an  examination  of  the 
pleadings  in  this  case  that  the  defendants 
below,  defendants  In  error  herein,  set  np 
the  grounds  of  ratification  of  this  contract 
by  the  plalnUff  In  error  Lerl  Oarllle.  and  he 
specifically  doiied  the  ratlflcatltm  of  the 
contract,  farther  stated  in  the  reply  that 
before  he  bad  received  any  of  the  moneys 
from  the  defendants  in  error  pertaining  to  the 
royalties  he  had  filed  a  petition,  in  the  county 
court  of  Cherokee  county,  disavowing  the 
contract  and  stipulation  relied  upon  by  the 
defendants  In  ^ ror,  on  the  grounds  that  the 
same  was  roid,  and  that  said  petition  was 
not  dismissed,  until  a  day  or  two  before  the 
filing  of  the  petition  in  the  district  court  in 
the  instant  case;  that  he  had  h^ce  dis- 
avowed the  contract  within  the  year  after 
becoming  of  age. 

The  second  question  raised  is  one  as  to  the 
abatement  of  suit  It  also  appears  from 
the  pleadings  that  on  the  10th  day  of  Octo- 
ber^ 1917,  Levi  GarUle  executed  to  B.  E. 
Capin  an  oil  and  gas  lease  on  the  premises 
in  controversy  herelh,  conveying  a  eev&i- 
eighths  interest  and  reserving  a  one-eighth 
interest,  and  that  he  sues  In  this  case,  as 
far  as  his  own  interest  appears,  for  himself 
and  for  tbe  use  and  b^eflt  and  In  behalf  ol 
B.  E.  CappB,  the  other  plaintiff  in  error. 

In  the  supplemental  answer,  filed  by  de- 
fendants In  error,  they  have  set  up  the  fact 
that  on  the  6th  day  of  March,  1918,  Levi  Car- 
lile,  one  of  the  plaintiffs  in  error  herein,  by 
a  warranty  deed  conveyed  his  interest  in  and 
to  said  land,  and  transferred  his  interest  in 
the  royalties  coming  therefrom,  for  and  in 
the  consideration  of  $9,000,  to  John  H.  Kane. 
To  this  supplemental  answer,  there  Is  no  re- 
ply. The  conveyance  to  John  H.  Kane  was 
made  after  the  Institution  of  the  present  suit, 
and  on,  to  wit,  March  5, 1918,  while  the  instant 
suit  was  filed  January  81, 19ia  The  defend- 
ants in  error  contend  that  since  Levi  Carlile 
has  conveyed  his  interests  In  the  subject- 
matter  of  this  suit  and  Is  not  the  real  party 
in  interest,  the  suit  for  that  reason  abated. 
We  do  not  think  the  suit  Is  abated  In  this 
case.  In  the  case  of  Gushing  v.  Newbem  et 
al.,  75  Okl.  258, 183  Pac.  409.  and  wherein  the 
interests  of  the  plaintiff  were  conveyed,  as 
in  tbe  present  suit,  this  court,  through  Me- 
Neill,  Justice,  stated  as  follows: 

"Aa  to  the  intervener,  Lucy  Harjo,  the  plain- 
tiff argues  that  by  reason  of  her  having  dis- 
posed of  her  interest  prior  to  the  termination 
of  the  suit  she  could  no  longer  maintain  her 
action  to  quiet  title.  Section  4695  of  the  SUt- 
ute  (B.  I&IO)  provides  as  follows: 
<•  *  *  In  case  ot  any  other  transfer  of 
interest,  the  action  may  be  continned  in  the 
name  of  the  orlghial  part;,  or  the  court  may 


allow  the  person  to  whom  tbe  transfer  la  made 
to  be  substltnted  in  the  action.'  It  appears 
that  ttiis  statute  is  controlling  in  the  case  at 
bar,  and  the  plaintiff  presented  no  autbori^  or 
reason  why  this  statute  should  not  goTcm. 
We  therefore  hold  that  in  the  case  at  bar  the 
statute  wHI  govern  and  it  was  not  error  to  per- 
mit Lucy  Harjo  to  continue  to  prosecnte  tiie 
case  in  her  name.  We  hold  this  oase  to  be  eon- 
trolUaf  in  the  Instant  snU." 

We  tbertf  ora  bold  that  tlie  trial  court  onn- 
mltted  error  In  iostalnlng  the  demurrer  to 
the  petition  and  in  sustaining  the  m<41(m  for 
judgment  on  the  pleadings  and  the  judgmait 
of  the  trial  court  Is  reversed,  and  the  cause 
ronanded  for  each  oOiet  and  farther  pro- 
ceedings as  are  not  tncoiudstent  wltb  the 
holding  herein. 

HABBISON.  O.  and  JOHNSON,  Mc- 
NBILL^  and  NICHOLSON,  JJ.,  concor. 

On  Bdiearlng. 

McNEILI^  J.  The  defendants  in  errw 
have  filed  a  very  extensive  brief  in  auf^rt 
of  their  petition  for  rehearing,  and  in  addi- 
tion thereto  numerous  attorneys  have  filed 
amicus  curbe  briefs.  The  trial  court  sustain- 
ed a  demurrer  to  tbe  petition  aa  to  one  de- 
fendant, and  sustained  a  motion  for  judg- 
ment on  the  pleadings  as  to  the  other  de- 
fendant. The  petition  asked  for  cancella- 
tion of  the  oil  and  gas  lease  upon  several 
grounds,  to  wit:  First,  that  it  was  obtained 
fraud;  and  second,  that  the  procedure 
adopted  In  procuring  said  lease  was  In  di- 
rect violation  of  rule  9  of  this  court 

It  was  alleged  the  lease  at  the  time  was  of 
the  reasonable  value  of  $16,000,  and  the  same 
was  obtained  for  the  sum  of  $100.  If  we  acc^t 
the  allegations  of  the  petition  as  true,  It 
Is  very  apparent  a  great  injustice  bas  been 
perpetrated  upon  the  minor,  and  a  valuable 
oil  and  gas  lease  obtained  upon  his  property 
through  a  pretended  court  proceeding  at 
such  a  grossly  Inadequate  consideration  that 
It  sbonld  at  least  appeal  to  tbe  conscience 
of  a  court  of  equity.  While  those  Bltag  ami- 
cus curls  briefs  are  Interested  in  this  court 
rendwin^  the  proper  dedsion  and  the  proper^ 
ly  protecting  tbe  rights  of  both  parties  to  the 
litigation  and  correctly  announcing  the  law, 
but  In  no  Instance  have  they  under  the  facts 
as  stated  su^ested  that  the  minor  was 
tltled  to  any  relief.  A  great  portion  of  the 
briefs  for  rehearing  su^eets  the  pr<^si- 
tlon  tbat  rule  9  of  this  court  is  simply  a 
rule  of  iffocedure  and  a  failure  to  comply 
with  said  rule,  when  acquiring  an  cM.  and 
gas  lease,  upon  the  lands  of  a  minor,  where 
the  lease  has  been  confirmed  by  the  court, 
will  not  render,  the  lease  void.  In  doling 
with  this  question  It  Is  necessary  to  first 
consider  the  power  and  authority  of  this 
!  court  to  prescribe  rules  rdating  to  probate 
I  prooednie  In  ttie  comity  cour^  where  not  pre- 
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scribed  by  atatirte,  and  not  In  (KmBlct  with 
tbe  GmsOtatton  nor  statutes  of  this  state. 

[S]  Tbe  power  and  antborlty  of  tbSs  court 
to  prescribe  sadt  and  the  force  and  e£> 
feet  of  such  rules  when  promulgated  was 
decided  by  ttiis  court  In  the  case  ot  State  ex. 
reL  FreeUns  t.  Eight.  49  Old.  202.  1S2  Paa 
3G2,  where  the  court  stated: 

"By  section  2,  art.  7,  of  the  Constitutloii, 
*  *  *  the  Supreme  Court  is  ftren  jnriedlc- 
tion  to  werdse  a  general  superintending  con- 
tmt  over  all  Inferior  courts  and  all  connnlssions 
and  boards  created  hj  law,  and  thli  jurisdic- 
tion fa  a  separate  and  distinct  grant  team  its 
qipeHate  jurisdiction." 

In  tbe  first  syllabus  tbe  court  stated: 

"By  Tirtne  of  section  6347,  Bev.  Laws  1910, 
tbe  Justices  of  tbe  Supreme  Oourt  are  given 
authority  to  prescribe  such  mles  regulating 
procedure  in  probate  matters  as  are  necessary 
to  carry  the  provisions  of  the  Code  Into  effect, 
'and  to  presoibe  SDch  farther  ndea  •  •  • 
as  th^  therewith  nuy  deem  proper.** 

[I]  TkB  second  vUabns  Is  as  follows: 

"Such  roles  when  so  prescribed  apply  to  and 
are  binding  upon  the  coun^  courts  of  this  state, 
.and'  such  courts  and  the  judges  thereof  are 
without  power  to  dispense  with  tbe  require- 
ments  of  such  rules,  or  to  vacate  or  set  the 
same  aside,  or  to  prescribe  other  rules  In  lien 
thereof  or  in  conflict  therewith.** 

In  the  body  of  the  opinion,  the  court  quoted 
wltli  axwworal  from  6  Stand.  Oncy.  68,  as  tcA- 
lows: 

"Bules  have  the  force  and  effect  of  law,  and 
are  binding  upon  Utigants,  and  upon  counsel, 
upon  the  court  and  its  officers.  A  rule  made 
pursuant  to  statutory  suthortty  by  an  appel- 
late eeort  to  govern  tiie  procedure  in  inferior 
eourts  is  binding  upon  Uie  latter,  and  rules 
adopted  by  a  board  or  C4Hivention  of  judges  are 
binding  upon  the  Individual  judges." 

In  the  body  of  the  opinion  tbe  court  quoted 
with  approval  from  18  Bncy.  P.  &  P.  1271, 
as  fi>llowB: 

"Although  courts  may  sometimes  dispense 
with  the  requirements  of  their  own  rules,  it  la 
uniformly  held  that  they  have  no  such  pow- 
er in  regard  to  rules  pvwcribed  for  thm  by  a 
higher  court.*' 

^e  oi^nlon  in  tlie  above  case  was  dted, 
ai^roved,  and  followed  by  this  court  in  tbe 
case  of  Haddock  v.  Johnson,  80  OU.  260, 194 
Fac;  1077. 

[7]  Let  ns  now  consider  the  ctmtentlon  nt 
tbe  defendant  in  error  on  rehearing  In  view 
of  tbe  decision  of  this  court  in  tbe  case  of 
State  ex  reL  Freellng  t.  Eight,  supra,  where 
the  court  stated: 

"Bules  have  the  force  and  effect  of  law,  and 
are  binding  upon  litigants  and  upon  counsel, 
npon  tbe  court  and  its  officers." 

lAfi  deftaidants  In  error  do  not  comidaln 
(tf  the  stntemoit  of  law  as  annonnced  above, 


but  state  that  a  rule  of  procedure  cannot  de- 
prive the  oourt  at  Jurisdictltm.  If  rule  9  has 
the  same  force  and  effect  aa  an  mactment  of 
the  Legislature,  then  let  us  treat  It  as  If  it 
was  one  cxf  tlte  8ectl<m8  of  our  statute  relat- 
ing to  the  sale  of  an  (Al  and  gas  lease  upon  tbe 
lands  of  the  minor.  Tbe  first  portion  ot  tbe 
rule  provides: 

"No  on  or  gas  lease  or  other  mineral  lease 
covering  lands  belonging  to  minors  or  incom- 
petents win  he  approved  except  after  a  sale  in 
open,  oourt  to  the  highest  and  beat  responsthle 
bidder.** 

Let  us  compare  this  with  sectltm  6384»  R.  L. 

1910: 

"No  sale  of  real  estate  at  private  sale  shall 
be  confirmed  by  the  court  uidesB  tbe  sum  offered 
is  at  least  ninety  per  cent,  of  tbe  appraised 
value  thereof,  nor  unless  such  real  estate  has. 
been  appraised  within  one  year  of  tlie  time  of 
said  aale.'* 

These  sections,  one  dealing  with  tbe  confir- 
mation of  sale  of  an  oil  and  gas  lease,  the 
other  with  tbe  conflnnatifm  of  the  sale  of  the 
land  of  minora  contain  very  similar  language, 
and  the  language  in  one  is  as  mandatory  or 
prohibitive  aa  the  language  In  the  otber. 
Tbls  court  bad  aectlm  eSH  under  omsldera- 
tlon  In  the  case  of  Winters  v.  Oklahoma  Port- 
land Conent  Co.,  164  Fac.  065,  the  court  in 
the  fifth  syllabus  announced  the  following 
rule: 

"The  provision  of  tbe  statutes  [Bev.  Laws 
1910,  S  6384]  which  provides  that  no  sale  of 
lands  of  mfaiors  at  private  guardianship  sale 
shell  be  confirmed  where  the  bid  is  not  90 
per  cmt  ef  the  appraised  value,  or  where 
there  has  been  no  appraisement  of  audi  lands 
wfthln  a  year  prior  to  tbe  sale,  is  mandatory, 
and  goes  to  the  jurisdiction  of  tbe  court  to 
make  the  order  of  confirmation.  Where  an 
order  of  confirmation  of  such  a  sale  is  made  in 
violation  of  such  prorision,  the  order  of  con- 
fimatitm  Is  void  for  want  of  joriadlction.** 

In  that  case  it  was  urged  that  the  failure 
to  appraise  the  lands  or  a  sale  for  less  tb^ 
90  per  cent  of  the  appraised  value  wai^  a 
mere  Irregularity,  and  was  cured  by  the  or- 
der of  confirmation  of  the  sale,  and  in  support 
of  that  contention  tbe  parties  relied  on  the 
case  of  Eaves  v.  Mullen,  2B  Okl.  679,  107  Pac. 
433 ;  Sockey  v.  Wlnstock,  43  Okl.  7C8, 144  Pac. 
372,  and  the  same  caaes  Qiat  are  relied  up- 
on In  this  case. 

In  the  above  case,  this  court  in  commenting 
upon  the  case  of  Eaves  v.  Mullen,  supra,  used 
this  language: 

"Tbe  rule  announced  In  Eaves  v.  Mnllen,  so- 
pra,  as  to  the  effect  of  irregolarities  and  defects 
after  the  acquirement  of  jurisdiction  and  ante- 
cedent to  the  order  of  confirmation  was  baaed 
npon  decisions  from  tbe  Supreme  Court  of  the 
United  States  and  the  apptdlate  courts  of  Cal- 
ifornia, South  Dakota,  and  Arkanaaa.  We  do 
not  find  where  the  three  first  named  courts  have 
passed  npon  the  question  as  to  whether  a  vlo- 
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lation  of  the  apprsigement  hj  the  order 
confirmatioii,  iA  a  private  gaardianBhip  sale,  is 
a  mere '  irregularilj  or  is  a  JuriBdictioiial  de- 
partoie,  bat  the  Supreme  Coart  of  Arkansas, 
io  the  case  of  Mobbs  t.  Millard  et  aL,  106  Ark. 
663, 1S3  S.  W.  821,  rendered  after  the  decisiona 
in  the  Arkansas  cases  cited  in  EaTes  Mul- 
len, held  that  such  a  violation  vas  not  an  ir- 
regularitr,  bot  a  jurisdictional  departure,  ren- 
dering the  order  of  confirmation  abaolatelr 
void.  Id  Mobba  v.  Millard  et  aL,  supra,  the  Ar- 
kansas coort  said: 

"  'Under  the  law  a  minor  cannot  act  for  him- 
self, and  his  piardian  is  his  atatatory  agent. 
The  requirement  that  no  real  estate  of  any 
minor  shall  bo  for  lew  than  thrM-fourths 
'  of  its  appraised  valoe  was  passed  for  bis  pro- 
tection pursuant  to  a  genetal  principle  of  pub- 
lic policy.  Appraisement  means  valuatdon. 
Thus  it  will  be  seen  the  Legislature  provided 
a  means  for  fixing  in  advance  the  lowest  val-  ! 
nation  at  which  a  minor's  land  can  be  sold.  In 
the  instant  case  it  is  conceded  that  the  land 
was  sold  for  less  than  three-fourths  of  its  ap- 
praised value.  *  •  •  We  hold  that  the  sale  • 
was  not  in  substantial  compliance  with  the 
statute,  and  is  invalid.  *  *  *  We  do  not 
wish  to  be  understood  as  holding  that  errors 
and  irrernilaritiea  in  maicing  the  appraisements 
or  in  otherwise  complying  with  the  provisions 
of  the  statute  in  regsrd  to  the  sale  would  not 
be  a  substantial  compliance  with  the  prorisions 
thereof.  *  *  •  But  we  do  hold  that  an  es- 
sential requirement  of  the  statute  in  regard  to 
the  sale  of  a  minor's  land  cannot  be  entirely 
omitted  and  wholly  disregarded.*" 

The  learned  cominissi<»ier  In  die  i^lnlcoi 
used  the  following  langnaee: 

"We  must  hold  that  the  provision  that  no  pri- 
vate guardian's  sale  shall  be  confirmed  by  the 
court  unless  the  sum  offered  is  at  least  90  per 
cent,  of  the  appraisement,  nor  unless  the  real 
estate  sold  has  been  appraised  within  one  year 
from  the  time  of  such  sale,  is  mandatory,  and 
that  an  order  of  conflrmation  and  guardian's 
deed  violating  this  provision  are  ahBOlutely 
void.  We  should  not  be  understood  as  holding, 
however,  that  mere  irregularitieB  In  the  ap- 
praisement proceedings  would  have  such  ef- 
fect, if  such  irregularity  was  not  such  as  to 
deprive  the  appraisement  of  anbstance.** 

The  case  of  Winters  v.  Oklahoina  Portland 
Cement  Co.  was  before  this  court  a  second 
time,  and  entitled  Oklahoma  Portland  Cement 
Co.  V.  Winters,  77  Okl.  36,  186  Pac.  468,  as 
the  second  syllabus  In  the  case  quoted  the 
fifth  syllabus  In  the  former  case,  and  in  the 
body  of  the  opinion  the  court,  speaking 
through  Justice  Kane,  stated  as  follows: 

"Moreover,  w«  have  examined  the  opinion  of 
Commissioner  Johnson  again,  as  we  did  when 
we  approved  it  on  former  appeal,  and  believe 
that  the  ruling  on  the  question  now  under  con- 
sideration is  correct.  The  authorities  cited  by 
the  learned  commissioner  are  in  point,  and  anp* 
port  bis  ruling  on  this  question,  and  the  con- 
elosion  reached  la  not,  as  contended  contrary 
to  the  decnsions  of  this  court  in  Hathaway  v. 
Hoffman,  53  Okl.  72,  163  Pac.  184.  Baker  v. 
Cureton,  49  Okl.  16,  160  Pac.  1090^  Welch  v. 
Foeht,  er  OU.  88^  171  Pac.  730,  U  B.  A. 


1918D,  1168,  or  any  other  case  of  this  class. 

In  our  judgment  this  case,  as  held  by  the  learn- 
ed commisaioner,  is  governed  by  the  autboridea 
cited  by  him  in  support  of  his  opinion,  and 
particularly  by  such  cases  aa  Both  v.  Union  Na- 
tional Bank,  68  OU.  601.  100  Pac.  SOS,  and 
Hobbs  T.  Millard,  106  Ark.  663, 163  8.  W.  821. 
We  think  the  case  of  Roth  v.  Union  National 
Bank,  supra,  is  precisely  in  p<rint  in  principle. 
As  the  opinion  prepared  by  the  learned  com- 
missioner carefully  and  satisfactorily  distin- 
guishes Hathaway  v.  Hoffman,  Baker  v.  Cure- 
ton,  and  .other  cases  of  this  class  relied  upon  by 
counsel  for  defendant  from  the  cise  at  bar  and 
the  other  cases  }q  which  it  is  ruled,  no  further 
discussion  of  these  cases  is  necessary." 

This  court  in  a  later  opinion  in  the  case  of 
Glory  T.  Bagby,  79  Okl.  156,  188  Pat  881, 
followed  the  rule  announced  in  the  case  of 
Winters  v.  Oklahoma  Portland  Cement,  supra. 

It  would  be  inconsistent  to  hold  that  the 
sale  of  the  lands  of  the  minor  sold  at  private 
sale  for  less  than  90  per  cent,  of  the  appraised* 
value,  or  where  sold  without  appraisement  in 
violatitm  of  section  6384,  R.  L.  1910,  was  a  Ju- 
risdictional departure,  and  rendered  the  pro- 
oeedlngB  void,  and  to  hold  that  the  Consfitn- 
tl<m  and  statute  of  this  state  empowered  this 
court  to  prescribe  rules  for  comity  courts  in 
probate  procedure,  and  that  the  rules  so  pre* 
scribed  have  the  same  binding  force  and  ef- 
fect as  a  statute  and  then  to  hold  that  a  to- 
tal ^ure  to  oomp^  with  rule  9,  which  ctm- 
tains  Just  as  strong  and  mandattnr  langnage 
as  BecOxm  6384.  would  not  be  a  Jurlsdictlanal 
departure  and  render  the  proceeding  void. 

It  is  contended  that  no  mle  of  procedure  or 
no  statute  relating  to  procedure  can  deprive 
a  court  of  jnrtadlctlon.  Tbla  la  perhaps  a  ooi^ 
rect  statement  of  the  law.  but  a  rale  cf  pr€h 
cednre  or  the  statute  rdatlng  to  procedure 
simply  prescribes  how  and  when  a  court  may 
exercise  the  Jurisdiction  conferred  upon  it 
The  county  court  has  jurisdiction  over  the 
estates  of  minors,  but  the  different  sectlwi  of 
the  statute  relating  to  procedure  i^escrlbed 
when  and  how  the  court  must  exerdse  that 
Jurisdiction.  Tbls  court  is  committed  to  the 
rule,  if  the  statute  relating  to  procedure  Is 
mandatory,  the  court  must  substantially  com- 
ply with  the  provisions  thereof.  As  to  wheth- 
er the  statute  is  mandatory  or  directory  must 
be  determined  from  the. reading  of  the  stat- 
utes themselves  and  the  Inteut  of  the  framers 
when  ascertained  must  control. 

[8]  Bearing  in  mind  that  section  2,  article 
7,  of  the  Constitution,  and  section  6347,  R. 
L.  1910,  conferred  upon  the  justices  of  the 
Supreme  Court  power  and  authority  to  pro- 
mulf;ate  rules  regulating  procedure  In  probate 
matters,  and  that  this  court  has  held  that 
such  rules  when  promulgated  had  the  force 
and  effect  of  statutes  and  was  binding  upon 
the  Inferior  courts,  in  detemalning  whether 
the  rules  were  Intended  by  the  court  to  be 
mandatory  or  directory  we  must  be  governed 
by  the  same  rales  at  construction  that  Is 
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pllcable  In  construing  statutes,  and  the  In- 
tention of  the  parties  when  ascertained  must 
ccotrol.  There  Is  anotho-  rule  apj^lcable, 
and  that  ts  announced  In  the  case  oC  Harper 
T.  Victor.  212  Fed.  008.  129  0.  a  A.  42S. 
where  the  court  stated  as  follows: 

"A  statute  ahotild  receive  a  rational  sensible 
interpretatioD,  one  which  tends  to  avoid  or 
remove  the  mlBchief  at  which  it  was  levied  and 
to  acoompUdi  the  object  aontht  by  the  legis- 
lative  body  which  enacted  It,  rather  than  one 
which  promotes  or  permits  the  evil  and  avoids 
the  accompUahmei^  of  the  purpose  of  the  en- 
actment" 

[1,11]  WltlL  this  principle  In  mind,  let  us 
cQotider  the  reason,  or  appamt  reason,  if 
any,  for  adopting  role  9.  In  the  year  1914, 
when  rule  9  was  adopted,  this  court  consisted 
at  practically  the  same  members  as  when  the 
(^)inlDn  In  the  case  of  DufC  v.  Keaton,  33  Okl. 
92.  124  Fac.  201,  42  L.  B.  A.  (N.  S.)  472,  was 
adopted,  and  the  court  uph^  a  sale  of  oil 
and  gas  mining  lease  in  the  absence  of  fraud, 
where  a  petition  was  filed  for  the  sale  of  an 
oil  and  gas  lease  and  on  the  same  day,  and  the 
court  made  an  order  anthorlztng  the  guard- 
ian to  sell  an  oil  and  gas  lease  to  the  high- 
est and  best  bidder,  and  on  the  same  day  the 
guardian  reported  that  be  had  sold  a  lease 
upon  the  land,  and  on  the  same  day  the  court 
approved  the  sale.  It  is  very  apparent^  the 
court  did  not  consider  this  procedure  a  suffi- 
cient protection  for  the  minor,  as  the  proceed- 
ings might  all  be  consummated  within  an 
hour's  time,  and  no  one  except  the  party  in- 
terested would  have  knowledge  that  valuable 
oil  rights  of  the  minor  was  being  offered  for 
sale.  Pro^jective  purchasers  would  have  no 
c^portunlty  to  bid,  and  In  this  manner  the 
rights  of  the  minor  would  not  be  protected, 
and  his  property  would  be  dt^rased  of  at  a 


It  is,  however,  contended  that  this  decision 
overrules  the  case  of  Saves  v.  Mullen.  This 
same  contentltm  was  urged  In  the  case  of 
Winters  t.  Oklahoma  Portland  Cement  Com- 
pany, but  this  court  held  otherwise.  The 
dedstons  of  the  Supreme  Conrt  of  Arkansas, 
cited  to  support  die  case  of  Eaves  v.  Mullen, 
followed  the  former  dedslons  of  that  court, 
and  the  court  In  Its  opinion  stated  the  law 
as  announced  bad  become  a  rule  of  property 
in  that  state.-  The  law  announced  by  the 
majority  of  the  court  was  severely  criticized 
in  a  dissenting  opinion  in  the  case  of  Apel 
V.  Kelsey,  S2  Ark.  841, 12  S.  W.  70S,  20  Am. 
St.  Bep.  188,  and  suggested  that  If  it  had  be- 
come a  rule  of  property  It  was  the  duty  ct- 
the  Ijeglslature  to  diiange  the  same  by  a  legis- 
lative enactment. 

The  Legislature  made  a  minor  change  bi 
the  law,  and  the  court  refused  to  foUow  Its 
former  dedslons,  and  announced  the  rule  In 
the  case  of  Mobb  v.  Millard,  supra,  which  was 
dted  with  approval,  and  fdlowed  in  the  case 
of  Winters  v.  Portland  Cement  COw,  which  was 
adi^ted  November  28, 1916*  and  a  rehiring 
denied  May  10, 1917,  so  at  the  time  of  aoqufr- 
ing  the  leue  in  this  case,  it  was  the  recog> 
nised  law  of  this  state  that  the  rule  of  this 
court  in  idating  to  probate  procedure  in  ob- 
taining oil  and  gas  leases  were  binding  upon 
the  lower  court,  and  had  the  same  force  and 
effect  as  a  statute. 

,It  was  likewise  the  recognized  law  of  this 
state  that  the  order  of  conflrraatlon  of  a  sale 
of  the  minor's  property,  in  violation  of  sec- 
tion 6384  of  the  statute,  was  void,  for  want  of 
jurisdiction,  so  there  can  be  no  rale  of  prop- 
erty upon  which  the  plaintiff  in  error  can 
rely.  It  is  suggested  in  some  of  the  briefs 
that  this  was  not  really  a  sale  of  the  mi- 
nor's property.  This  contention  we  think 
Is  well  answered  in  the  original  opinion.  If  It 


very  Inadequate  consideration.  To  avoid  this  ;  is  not  a  sale,  it  is  simply  a  subterfuge  by  ac- 
vice,  and  to  avoid  the  evil  effects  of  such  '  quiring  a  minor's  pr<^erty  by  a  procedure  of 


proceedings,  the  court  adopted  the  imles. 
Why  did  the  court  deem  It  necessary  that  It 
be  sold  to  the  highest  and  best  bidder?  In 
order  that  the  minor's  rights  might  be  pro- 
tected, and  he  would  receive  a  Just  compen- 
sation for  his  pri^erty.  The  rales  were  no 
doubt  promulgated  to  prevent  just  what  oc- 
curred in  the  case  at  bar,  to  wit,  the  alleged 
sale  of  a  valuable  lease  worth  $16,000  for  the 
sum  of  $100.  The  requirements  that  the  pe- 
tition be  on  file  a  certain  length  of  time, 
and  that  the  sale  be  in  open  court,  with  an 
opportunity  for  every  one  to  bid,  was  pro- 
mulgated by  the  ooort  for  the  protection  at 
the  minor. 

As  was  said  In  the  case  of  Mobbs  r.  Mil- 
lard, 106  Ack.  063, 168  S.  W.  821: 

"The  teqairement  that  no  real  estate  of  any 
minor  Shall  be  sold  for  less  than  three-fourths 
of  its  appraised  value  was  passed  for  bis  pro- 
tection pursuant  to  a  general  principle  of  puttUe 
poHcy  [for  the  protection  of  the  ininor],"  • 


"stipulation''  and  "modification." 

The  National  Oil  Company  had  an  oil  and 
gas  lease  upon  this  minor's  property,  and  in 
a  few  months  he  would  become  of  age,  and  Its 
lease  would  terminate.  The  day  he  would 
become  of  age,  he  would  have  a  right  to  the 
land  and  all  of  the  oil.  The  county  court 
would  no  longer  have  Jurisdiction  over  Ills  es- 
tate. Be  would  have  a  right  to  make  the  kind 
and  cbaracter  of  lease  he  desired,  or  he  wonld 
have  the  right  to  produce  the  oil  himself,  as 
the  wells  had  been  already  drilled.  To  de- 
prive him  of  that  right  a  procedtire  termed 
"stipulation"  and  "modlQcation"  was  invoked, 
and  the  same  confirmed  by  the  county  court, 
thereby  attempting  to  deprive  him  of  a  valu- 
able lease  upon  his  property  for  an  Inade- 
quate consideration.  There  was  no  substan- 
tial compliance  with  the  rules  of  this  court, 
and  the  county  court  was  without  jnrisdicti(»i 
to  adopt  a  procedure  in  direct  violation  of 
the  rules  of  this  ooort 
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For  the  reasons  stated,  the  petition  for  re- 
hearing Is  doiled,  and  the  tomer  oi^nion  ad- 
hered to. 

HARRISON,  O.  J.,  and  JOHNSON,  KBN- 
NEMAB,  BI/TINa,  and  laOHOLSON,  JJ^ 
concur. 


Ex  parte  PHILLIPS  et  aL 

(Nos.  4084.  4085.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Oct.  29,  1921.) 

(SvUabua  hv  Sttttorial  Btaff.} 

Habeas  corpus  <g=>85(l)— Proof  and  pre- 
tumptlon  held  to  warrant  ball. 
Where  a  charge  of  murder  was  predicated 
upon  a  charge  of  consplraoTf  evidence  in  ha- 
beas eorpos  proceedings  held  such  that  the 
proof  eonld  not  be  held  evident  or  the  pre- 
Bomption  great,  so  that  bafl  should  he  granted. 

J.  W.  FhlUtpe  and  Alerander  Wataon 
charged  with  murder  and  held  without  ball 
by  order  of  the  examining  nu^strate,  and, 
ball  being  refused  them  by  th»  district  court, 
they  bring  habeas  corpu&  Writ  denied  as  to 
J.  W.  niUUpSp  and  aUawed  aa  to  Alexander 
Watson. 

Cornelius  Hardy,  of  Tishomingo,  H.  H. 
Brown,  of  Ardmore,  and  F.  B.  H.  Shearer,  of 
Tishomingo,  for  petitioners. 

£.  U  Falton,  Asst  Atty.  Oen.,  and  W.  D. 
Frencii,  Co.  Atty.,  and  J.  S.  Ratliff,  both  of 
Tishomingo,  for  respraden^ 

PBB  CURIAM.  The  pettticxiers  In  this  case 
were  separately  diarged  with  the  murder  of 
J.  M.  (Marion)  Williams  at  Tishtmiingo, 
Johnston  county,  on  August  3,  1921,  and  are 
being  held  without  bail,  pursuant  to  an  or- 
der made  by  the  examining  magistrate  after 
a  joint  preliminary  bearing.  Both  petition- 
ere  were  denied  bail  by  the  district  court  of 
Jobnaton  county.  The  applications  here  are 
Nos.  4081  and  406^  and  by  agrennent  of 
parties  were  by  this  court  heard  and  con- 
siderpd  togethw. 

The  record  b^re  us  cm^sts  of  the  testi- 
mony taken  before  the  examining  magistrate 
against  both  petitioners  at  their  Joint  pre- 
Umlnary;  affldavitB  In  support  of  and  In 
reBistance  of  petitioners'  applications  here; 
and  the  oral  testimony  of  both  petitioners 
offered  before  this  court 

From  B  careful  consideration  of  all  these 
It  is  the  opinion  of  the  court  that,  according 
t*  the  showing  thus  far  made^  the  proof  Is 
evident  and  the  presumption  great  that  J. 
W.  Phillips  Is  or  may  be  guilty  as  diarged 
and  Is  not  entitled  to  ball,  and  his  applica- 
tion for  bail  is  therefore  denied. 


As  to  the  appUciitlOtt  of  Alexander  Watson, 
the  charge  of  murder  against  him  is  predi- 
cated upon  a  (diarge  of  conspiracy,  and,  so  far 
as  is  shown  here,  this  theory  of  the  caae 
for  the  most  part  must  stand  or  fail  npoo 
the  testimony  of  two .  lUitottte  witnesses, 
who  at  different  times,  under  {wessure  and 
iQKm  the  rec^t  of  money  without  considera- 
tion made  statements  exonerating  the  peti- 
tioner Alexander  Watson;  later,  vnOat  in- 
fluoioe  and  pnamn  and  upon  the  recdpt  of 
mon^  without  consideratioa,  these  two  wit- 
nesses reputdated  and  still  repudiate  their 
statements  first  made^  wbldi  later  statements 
toid  to  implicate  this  petitioner  aa  a  con- 
f^irator  with  the  other  petitioner,  J.  W. 
Phillips. 

Under  this  state  of  facts  we  cannot  say 
that  the  proof  as  to  Alexander  Wataon  Is 
evident  or  the  presumption  great  that  he  is 
guilty  of  the  crime  of  murder  aa  charged.  It 
is  therefore  ordered  that  the  petitioner  Alex- 
ander Watson  be  admitted  to  ball  In  due 
form  of  law  in  the  sum  of  $25,000  upon  the 
making  of  a  good  and  sufficient  bond  to  be 
approved  by  the  court  clerk  of  Johnston  coun- 
ty, OkL;  and  the  reqKmdeut,  the  sheriff  of 
Bryan  county,  upon  proof  of  the  execution 
and  aivroval  of  such  bond,  ia  ordered  to  re- 
lease the  petitimer  Alexander  Watson. 


BLUNT  V.  STATE.    (No.  A-3583.) 

'Criminal  Court  of  ^peals  of  Oklahoma. 
Oct  81,  1A2L) 

Bi/Ualua  by  EditorUa  Staff.) 

Criminal  law  «3:>I079,  1081— Appeal  win  ke 
dhntesed  for  want  of  senrfoe  ef  aotlee  or 
Mnnon  la  error. 
Oral  notices  of  appeal  In  a  criminal  ease  are 
insufficient,  shies  Lavs  1917,  e.  219,  relates 
Bcdely  to  dvfl  cases^  and  has  no  ivplieation  to 
criminal  vpeels,  and  the  appeal  will  bo  dia- 
nisBsd  where  notices  were  not  served  on  the 
county  attorney  or  county  derk,  and  no  som- 
mons  in  error  was  issued,  or  served  on  the 
Attorney  General;  snch  not  being  waived. 

Appeal  from  District  Court,  OklahcNooa 
CJounty;  Frank  Mathews,  Special  Judge. 

Ed  Blunt  was  convicted  of  manslaughter  In 
the  first  degree,  and  he  appeals.  Appeal  dis- 
missed. 

Prulett,  Snlgga,  Patterson  &  Morris,  «C 
Oklahoma  City,  for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  B,  U  Fitf- 
ton,  Asst  Atty.  Gen^  for  the  State. 

PER  CURIAM.  This  is  an  attempted  ap- 
peal from  a  Judgment  of  cmivictlon  rendered 
In  the  district  court  of  Oklahoma  county 
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against  the  defendant,  Bd  Blunt,  for  the 
crime  of  manslanffbter  In  tbe  first  decree; 
the  punlduneitt  asaessed  at  ImprbKmment  In 
tbe  state  penitentiary  for  a  tenn  of  10  years. 

Tbe  Attorney  General  has  filed  a  motion  to 
dismiss  the  ai^eal  on  the  ground  that  no  no- 
tices of  appeal  were  sored  on  tbe  county  at- 
torney or  court  (derk,  and  no  summons  In  ei^ 
ror  was  Issued  and  served  upon  Attorney 
General,  or  tbe  same  waived.  Bespondlng  to 
said  motion,  counsel  for  defendant  rely  sole- 
ly ui>on  notice  given  in  open  court,  as  pro- 
vided In  chapter  219,  Session  Laws  1917.  as 
suffldttt  to  give  this  court  Jurisdiction  of  the 
appeal. 

In  tbe  case  of  Burgess  v.  State,  17  OkL  Or. 
— ,  197  Pac  173,  this  court  held: 

"(^lapter  219,  Sees.  Laws  lftl7,  did  not  re- 
peal sections  6^,  B002,  and  B997,  Bev.  Laws 
1910,  relating  to  tbe  manner  and  methods  of 
taking  an  appeal  in  crimioal  caoses  and  giving 
notice  thereof.  Said  chapter  219  relates  solely 
to  the  giving  of  notice  of  appeal  in  civil  caaseSi 
and  has  no  application  to  aiminal  appeals. 

"Where  sppelluit,  within  the  time  allowed 
for  taking  an  appeal,  served  no  notice  of  ap- 
peal upon  tbe  clerk  tit  the  court  or  county  at- 
torney, as  proved  hy  Rev.  Laws  1910,  |  0992, 
and  no  summons  in  error  was  Issued  and  served 
upon  the  Attorney  General,  nvr  any  waiver  of 
the  isBoanee  and  service  ever  made  by  him, 
within  section  6997,  or  any  general  appearance 
entered  by  him,  the  Criminal  Court  of  ^peals 
has  no  jurisdiction  to  entertain  tbe  appeal  on 
its  merits,  and  will  dismiss  It" 

The  mffldeney  of  an  oral  notice  to  etmfn 
Jvrlsdtctlon  of  an  appeal  In  a  criminal  cause 
was  directly  passed  upon  In  the  Burgess  Case, 
and  deddM  advowly  to  oontoitionB  of  de- 
fendant's counsel  tn  this  easfc  We  see  no 
reason  at  this  time  to  depart  f  rcrai  tbe  holding 
In  the  Burgess  Case.  The  same  Is  adhered  to, 
and  fn-  reasons  stated  in  that  opinion  this 
appeal  Is  dismissed. 


Ex  ptrto  CHAMBERS.  (No.  A-4098.) 

(Criminal  Conrt  of  Appeals  of  Oklahoma. 
Oct  29,  1921.) 

(BvlMmt  by  BiitoHai  Sivff.) 

Habeas  oorpus  ^85(1)— Cvldesoe  Indloatlsfl 
mansJauBliter  held  to  warraat  Mi. 
In  a  habeas  corpus  proceeding  to  secure 
ban  for  defendant  charged  with  murder,  evi- 
dence of  altercation  between  plaintiff  and  de- 
ceased showing  tbat  deceased  became  uncon- 
■doas  after  the  asssnlt  bad  ended  .vohmtarily, 
and  subsequently  died  Md  to  Indicate  prob- 
ability of  manslaughter  and  to  warrant  ImO. 

Jerome  Chambers  was  charged  with  mur- 
der and  committed  without  ball  by  tbe  ex- 
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amlnlng  madstratek  and  the  district  Judge 
denied  his  appUcattmi  for  ball,  and  he  seeks 
bell  by  habeas  corpus.  Prisoner  admitted 
to  hail. 

Fryor  &  Stokes  and  Jod  B.  Hall,  all  of 
Wewoka,  for  petitloqer. 

Lew^  O,  Gllstrap  and  Crump  A  GarrCTt 
all  of  Wewoka*  fw  respondent 

PCB  01TBIAM.  The  petitioner,  Jerome 
Chambers,  was  duurged  with  tbe  murder  of 
A.  J.  Horton  in  Sonlnole  coun<7  on  the  15th 
day  of  September,  1921,  and  was  committed 
without  bail  to  answer  this  diarga  by  tbe  ex- 
amining magistrate.  Later  the  patttUuW' 
made  appUcatkm  to  the  district  Judge  of 
Seminole  county  to  be  sdmitred  to  ball,  and 
the  district  Judges  upcm  hearing  dttiied  tbe 
application. 

The  testimony  before  us  seems  to  dlsdose 
that  the  petitioner,  in  the  heat  of  pasAm. 
assaulted  the  deceased  1^  strlklnc  him  on 
tbe  bead  with  a  pistol,  witli  an  Intoit  to 
severely  punish  tbe  person  assaulted,  bat 
without  an  intent  to  UU;  that  the  assault 
ended  Tolnntarily,  and  both  the  defaodant 
and  the  deceased  left  the  scene  of  tbe  alter- 
cation; that  tbe  deceased  some  hours  later 
became  unconscious,  and  died  on  the  fol- 
lowing day  from  the  effects  of  the  Mow. 

In  our  view  al  the  evidence  before  as  thne 
was  probably  no  prauedttatod  design  evinced 
by  the  petitioner  to  effect  the  death  of  the 
person  assaulted,  nor  does  It  aeem  ^cAable, 
Out  tbe  assault  was  pttpetrated  In  a  manner 
sboiring  a  depraved  mind,  regardless  of  hn- 
man  life  and  Imminently  dangerous  to  others. 
Unless  other  testlmoiiy  Is  later  adduced, 
showing  a  dlffsrent  stats  of  facts,  the  accns- 
ed  Is  frobably  gidlty  of  manslau^ter,  and 
not  of  murder. 

Tb»  petitioner  wHl  therefore  be  admitted 
to  bail  in  the  sum  of  $15,000  by  making  a 
good  and  saffldent  b<md  in  tbat  sum  within 
IB  days  from  tUs  date,  to  bs  axqjtroved  1^  tbe 
eoort  derk  of  Sendnole  coonty. 


WILSON  V.  STATE.   (No.  A-3708.) 

(Cvimiaal  Court  of  ^peals  of  Oklahoma. 
Oct  81.  1921.) 

rSvUetea  by  »•  Omtrt^ 

I.  Crimrsal  law  ^1 159(2)— Where  there  Is 
apparestly  ersdible  avldesoe  to  sustain  judff- 
ment.  It  will  not  be  reversed  for  lasufHolenoy 
of  evMenceb 

Where  there  Is  evidence,  apparently  credi- 
ble, in  the  record,  which,  if  believed,  is  auffi- 
dent  to  suBtain  the  Judgment,  this  conrt  will 
not)  reverse  the  case  on  the  sole  ground  of  the 
insufficiency  of  tbe  evidence. 


Cb^Vm  oUwr  flSMi  we 
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(AddllUMal  SvJtabiu  fiy  BditoHal  Staff.) 

2.  Rape  ^S35i  {4)— ProsMMitrtx'k  testimony  held 
uiffloleBt  to  sustalM  oonvlotlon. 
Testimonsr  of  proiecutriz  held  gnfficieiit  to 
support  a  convifition  for  rape  by  force  and  Tio- 
lence,  where  proeecutria.  resists,  as  defined  In 
Rev.  Laws  1810,  fi  2414,  subd.  4. 

Appeal  from  District  Gotirt,  Blaine  County; 
Tbos.  A.  Sdwarda,  Judge. 

Charles  A.  Wilson  was  cwvicted  of  rape  In 
the  fliBt  decree,  and  be  appeals.  Affirmed. 

Z.  H.  Lookabao^  of  Watonga,  for  plalntifr 
'in  error. 

S.  P.  Freeling,  Attf.  Q&i.,  and  B.  L.  Ful- 
ton, Asst  Atty.  Goa.,  for  the  State. 

MATSON,  J.  This  is  an  appeal  from  a 
judgment  of  conviction  for  rape  In  the  first 
degree,  rendered  against  the  defendant  In  the 
district  court  of  Blaine  county,  on  the  lOtli 
day  of  September,  1919,  with  punishment  as- 
sessed at  imprisonment  in  the  state  peni- 
tentiary for  a  period  of  16  years,  the  mini- 
mum punishment  for  said  offense.  But  one 
questicai  U  proaonted  for  review,  vis.  ttae  lu- 
gufflciency  of  the  erldenee  to  austain  the  con- 
viction. 

The  prosecutrix  testified  that  on  the  night 
of  the  first  Monday  In  June,  1918,  the  defend- 
ant flsoKted  ber  borne  by  automobile  from  a 
drcoa  or  tent  show  In  the  town  of  Okeene.  a 
distance  of  several  miles,  and  that  on  the 
way  borne  tbe  defendant  fordUy  pulled  her 
tnaa  Ute  car,  threw  her  upon  the  ground,  and 
ravished  ber  agalqst  her  will  and  by  means 
of  force  and  violence;  that  the  prosecntilx 
resisted  1^  flghttng,  striking,  kicking,  and 
sciatchli^  Uie  defondant,  but  that  tbe  defend- 
ant overcame  her  resistance  and  accom- 
plished tiie  act  of  aexnal  Intercourse.  The 
defendant  denied  having  any  sexual  Inter- 
course with  tbe  prosecutrix,  but  admitted  tbat 
on  one  occa^oni  he  did  take  ber  in  an  aor 
tomobUe  to  her  home  from  tbe  towji  of 
Okeene,  and  admits  that  he  pulled  or  jerked 
ber  out  of  the  car;  but  In  explanation  of  bis 
conduct  the  defendant  cmttends  that  the  car 
bad  stopped  at  tbe  top  of  a  steep  grade  and 
defendant,  seeing  that  the  car  would  likely 
roll  back  down  tbe  grade  and  onto  a  dan- 
gerous bridge,  asked  the  prosecutrix  to  jump 
out  of  the  car,  and  upon  her  refusal  to  do  so 
defendant  palled  her  out  of  the  car.  In  order 
to  protect  her  from  the  danger  of  car's  like- 
ly skid  down  tbe  hlU. 

The  evidence  of  tbe  prosecutrix  la  corrob- 
orated by  that  of  her  mother,  to  the  effect 
that  on  the  next  morning  the  prosecutrix  was 


very  sore,  to  such  an  extent  tbat  she  was  un- 
able to  get  out  of  bed;  that  ber  dothlng  was 
torn  in  aevexal  places,  and  that  about  four 
blood  spots  the  size  of  a  quarter  were  dis- 
covered <m  her  underclothing  and  the  skirt  of 
her  dress,  and  that  the  prosecutrix  at  that 
time  told  her  (the  mother)  that  the  defendant 
had  ravished  her  the  night  before.  The  pros- 
ecutrix Is  also  corroborated  In  ber  statement 
that  the  defendant  took  her  to  the  tent  show 
in  Okeene  that  night,  and  then  home  in  ber 
car,  by  the  testimony  of  one  Irene  Gray,  a  girl 
about  her  age,  who  lived  on  a  farm  owned  by 
the  defendant  about  6  miles  from  Okeene. 
The  Gray  girl  testified  that  she  was  with  the 
defendant  and  the  prosecutrix,  Mary  Beck- 
loff,  at  the  show  that  night,  and  rode  with 
them  as  far  as  the  defendant's  farm,  where 
she  left  them.  The  defendant  denied  this ;  at 
least,  he  said  he  did  not  remember  it.  De- 
fendant, while  denying  the  commission  of  the 
crime,  admitted  that  he  might  have  sug- 
gested to  the  prosecutrix  that  they  have  sex- 
ual Intercourse;  but  he  says  he  had  no  in- 
tention of  having  sexual  Intercourse  wltb  her. 
The  testimony  of  the  defendant  Is  evasive, 
and  at  times  contradictory,  and  we  believe^ 
on  the  whole,  apparently  Incredible. 

[1]  Tbe  defoidant  was  a  man  of  matore 
years,  with  children  near  the  age  of  tbe  pros- 
ecutrix; the  prosecutrix  being  a  little  over 
17  years  of  age  at  the  time  of  tbe  commis- 
sion of  this  offense.  Tbe  testimmy  of  the 
l>ro8ecutrix  Is  sufficient  to  support  a  convic- 
tion of  rap^  as  defined  In  the  foorOk  subdi- 
vi8l<m  of  seetlon  2414,  Bev.  Lavra  1910.  The 
act  ooGurred  in  a  sedaded  place  on  a  public 
highway,  near  the  hoar  of  midnight;  the 
nearest  house,  according  to  tbe  testimMir  of 
Um  proBscntrix,  being  abont  a  baU  mile  dis- 
tant The  prosecutrix  restated  with  ail  the 
force  at  her  command  at  the  time,  and  tials 
reslatance  was  overcome  by  the  superior 
strength  of  tbe  deCendant  Tbe  clothing  of 
tbe  prosecutrix  was  badly  torn,  and  there 
were  blood  spots  upon  her  undergarments 
and  also  upon-  the  skirt  of  ber  dress. 

[1]  This  evidence  was  sufficient  to  sui^rt 
tbe  conviction  If  believed  by  the  jury,  and  It 
was  tbe  exdu^ve  province  ta  the  Jury  to 
determine  and  decide  the  weight  of  tbe  evi- 
dence and  the  credibility  of  the  vrltneeses. 
Where  there  is  evldoice,  ax^rently  credible, 
in  the  record,  which,  if  believed,  la  sufficient 
to  sustain  tiie  judgmeat.  this  court  will  not 
reverse  the  case  on  the  sole  gioimd  of  the 
insufficiency  of  tbe  evidence; 

For  reasons  stated,  tbe  Judgment  is  af- 
firmed. 

DOYLE.  P.  J.,  and  BE8SET,  J.,  concur. 


^atfvr  tOm  GMW  MM  mn*  topic  ud  KBT-NUHBBR  tu  aU  Key-Nnmbared  Dlgeats  ud  Indezet 


Digitized  by 


8PES8  V.  STATE.    (N«.  A^6I74 

(Cximisal  Ooort  of  Anneals  of  OUahonuL 

31,  1921.) 


Oct 


(BvUdbvt  h»  tJt«  OomrU) 

1.  Hftmlflida  «s>250-EvldmM  ksM  to  sustain 

coavhstioB. 

For  e^dence  examined  a&d  held  sufficient 
to  BBstain  a  conviction  for  morder,  see  body  of 
opiniou. 

2.  CriHiaal  law  ^»826(3)— lastraotlva  m  allbl 
laarUfloially  drmwa  aot  marslbia  •mr, 
wbera  bb  raqusat  for  am  daflalto  lastmo- 
tloa. 

An  instruction  on  the  defense  of  alibi,  not 
fundamentally  erroneous,  will  not  be  held  to  be 
reversible  error  becaase  inartificlally  drawn. 

Appeal  from  District  Court,  Pawnee  Coun- 
ty; Owen  Owen,  Jodga 

James  Spess  was  amrtcted  ot  murder, 
and  appeals.  Affirmed. 

ThompBon  &  Smith,  of  Sapnlpa.  for  plain- 
tiff In  wror. 

S.  F.  FreeUnff,  Atty.  Gen.,  and  B.  U  Ful- 
ton, Asst  Atty.  Gen.,  for  the  State. 

MATSON,  J.  James  £M;>esa  was  dtarged 
bj  Infonuatlon  and  conTlcted  of  the  crime 
of  mivder  in  the  district  court  of  Pawnee 
county*  and  soitenced  to  Ufa  Imprlaimment. 

Hm  evfdeoce  on  bcAiaU  of  the  state  is  to 
the  eflCect  that  on  the  aftemom  of  Ow  12th 
day  of  January,  19!^  three  men  held  up  and 
robbed  ttie  bank  In  the  town  of  Tarlton. 
They  came  Into  town  on  horseback,  and  left 
th^  hoTMB  about  a  quarter  of  a  mile  from 
the  bank  In  a  creek  bottinn.  Two  of  tihe 
men  went  Into  the  bank,  and  13ie  ttilrd  was 
stationed  at  a  point  near  the  S^^boo  railroad 
tracks  between  the  bank  and  tbe  place 
where  the  horses  wore  1^  One  of  tbe  two 
that  went  Into  the  bank  was  aimed  wltli  a 
pistol,  the  other  witii  a  rtile. 

Bereral  persons  were  In  the  bank  at  the 
time,  some  officers  and  employees  of  the 
bank,  oQiers,  custconers.  I3ie  robbers  at  the 
point  ot  their  weapons  compelled  these  par- 
tiee  to  face  the  wall  with  their  hands  rais- 
ed above  tli^r  heads  and  also  compeUed  the 
bankers  to  open  the  cash  drawer  and  safe. 
After  taking  several  hundred  dollars  of  the 
bank's  mon^  (mostly  in  i^Ter)  and  loading 
it  Into  a  sack,  the  bankers  and  others  there 
wwe  cmnptiled  to  carry  the  sadc  to  the  place 
wbere  the  horses  had  been  left  In  the 
meantime  one  person,  who  was  in  a  separate 
romn  of  tbe  bank,  realizing  wliat  was  taking 
place,  eocaped  unnoticed  through  a  rear  door 
and  organized  a  posse  of  citizens  to  appre- 
hend the  robbers,  if  iwsslMe.  While  the  rob- 
bers and  those  who  had  been  compelled  to 
accompany  than  were  at  the  horses,  this 
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posse  appeared,  but  the  robbers  had  protect- 
ed themselves  by  using  the  others  as  a  line 
between  them  and  the  crowd  that  followed. 

While  the  robbers  were  fixing  the  money 
on  the  horses,  S.  B,  Moore,  a  deputy  sheriff, 
stepped  out  Into  an  opea  place  in  a  fi^d 
about  125  yards  away  and  was  ahot  and  kill- 
ed by  a  shot  fixed  from  a  rifle  in  the  bands 
of  Spess. 

[1]  None  of  tbe  robbers  were  masked.  The 
entire  transaction  covered  a  consideraUe 
space  of  time — approximately  30  minutes — 
and  during  that  time  the  parties  who  were 
compelled  to  acoxapany  the  robbers  bad  oi>- 
portunlty  to  and  did  observe  them  closely. 
These  parties  imanimously  identify  Spess 
as  one  of  the  men  who  entered  the  bank  and 
the  one  who  flred  the  shot  that  killed  Moore. 

In  addition  there  Is  also  the  testimony  of 
an  alleged  accompUce,  Imhofe.  This  witness 
detailed  tbe  plan  of  tbe  robbery,  and  testi- 
fied Spess  was  one  of  tbe  perpetrators  there- 
of, and  it  is  unnecessary  to  enlarge  upon  his 
testimony,  except  to  state  that  It  is  corrobo- 
rated by  other  circumstances  and  facts  other 
than  the  evidence  of  the  witnesses  who  posi- 
tively Identified  Spess. 

The  defense  Interposed  was  an  alibi,  and 
numerous  witnesses  were  introduced  in  be- 
half of  defendant  In  an  attempt  to  convince 
the  Jury  ^at  tbe  defendant  Spess  was  not 
and  could  not  have  been  at  the  scene  of  Hie 
crime  at  fbe  tiizte  of  Its  commls^on. 

Tbe  record  is  very  volominous,  containing 
about  700  pages  of  typewritten  matter  and  it 
would  consume  too  mwdi  apace  to  give  a 
synopsla  of  ea6h  witness'  testimony.  The 
evidence  Is  in  dlfect  conflict  upon  Uie  ques- 
tion <a  the  identity  of  the  defendant  and 
his  mesaioe  at  the  commission  of  the  xob- ' 
bery  and  murder  of  Moore. 

The  contention  is  advanced  that  this  evi- 
dence Is  Insuffldent  to  support  a  conviction; 
that  the  great  welgptit  of  the  evldraice,  the 
most  credible  evidence  supports  the  tnithr 
fulness  of  the  allbt  All  these  witnesses 
were  befwe  the  jury  and  the  trial  court. 
The  Ju>T  after  due  consideration  and  d^b> 
«ratiott  decided  this  Issue  of  fact  adversdy 
tb  the  defendant  The  trial  oonrt  having 
seen  these  witnesses,  noted  their  demeanor, 
eta,  was  in  a  mncb  better  position  to  Judge 
of  the  correctness  of  tbe  Jut's  deddrai  fhaa 
Isthls  coort 

While  the  evidence  Is  ccmfllcting  and  ap- 
parently irreconcilable,  it  was  Qie  exduslve 
province  of  the  jury  to  determine  whom  of 
the  witnesses  to  believe  and  whom  to  dis* 
believe  or  whose  testimony  to  disregard. 

The  verdict  was  evidently  not  the  result 
of  passion  or  prejudice,  as  this  trial  took 
place  over  four  years  after  the  commission 
of  the  crime;  neither  do  we  think  the  ver- 
dict unfounded  In  fact — this  being  the  sec- 
ond conviction  and  appeal  by  this  defend- 
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ant  to  tbls  court — the  flist  trial  resulting 
In  a  convictloQ  of  murder  with  Ufa  Impris- 
onment See  Spess  v.  State,  13  OkL  Or.  277, 
164  Pac.  131.  The  eyld«3ce  of  the  state  Is 
amply  snfOdent  to  sui^rt  the  conviction. 

[2]  It  Is  also  urg^  that  the  trial  court 
committed  reversible  error  in  giving  the 
following  InstructloD  on  the  defmse  of  alibi: 

"Xou  are  instructed  that  the  defendant  baa 
interposed  in  tlil«  case  as  one  of  bis  defenses 
what  is  known  in  law  as  an  alibi,  that  is,  that 
the  defendant  was  at  another  and  different 
place  at  the  time  of  the  commission  of  the 
crime  alleged  and  charged  In  the  laform^on 
herein.  Tkt  law  is  that  sndi  a  defense  la 
proper  and  legitimate,  and  the  jury  should  con- 
sider aU  of  the  evidence  bearing  upon  this 
point,  whether  introduced  by  the  state  or  the 
defendant,  and  If  after  a  careful  consideration 
of  all  the  evidence,  you  are  convinced  beyond 
a  reasonable  doubt  that  the  defendant  was  not 
at  another  and  diJf  erent  t^ace  at  the  time  of  the 
commission  of  the  crime  charged  in  the  infor- 
madon,  then  the  defttise  known  in  law  as  an 
aliU  has  failed,  and  you  should  then  consider 
tin  case  the  same  as  it  the  defendant  had  never 
interposed  this  defense;  but,  if  you  entertain  a 
reasonable  doubt,  after  a  careful  consideration 
of  all  the  evidence  in  the  case,  as  to  whether 
the  defendant  was  In  such  other  and  different 
place  at  the  time  the  crime  was  committed,  then 
and  in  that  event  you  should  resolve  that  doubt 
in  favor  «f  the  defendant^  and  abotdd  acuoit 
him." 

Gonzis61  tor  defendant  has  filed  a  lengthy 
brief,  citing  namwoiia  antiiinltiea  irhlA  are 
ocmtended  as  bebig  In  point  that  the  fore- 
going inrtructlrai  la  projudldal.  In  that  It 
l^aoea  too  ereat  a  harden  on  defendant  to 
establlah  I2ie  defense  of  aUbl,  and  that  the 
Instmctloa  Is  eivaslTe  and  confiiaiTe.  No 
anthoilt^  la  dted  oontalnlns  a  criticism  of 
an  Instmction  on  alibi  oondied  In  the  lan- 
guage ODployed  tqr  the  trial  court  In  the  in- 
stant case. 

In  the  case  of  Thompson  r.  State,  0  OkL 
Cr.  00.  117  Pa&  216,  this  court,  at  page  06 
of  the  offidal  r^rt  (117  Paa  223)  set  out 
a  form  of  approved  Instmcdcm  on  the  de- 
fense of  alibi.  Hare  the  trial  court  folloved 
the  form  of  Instmction  approved  tn  the 
Thompson  Case  with  certain  additional  mat- 
ter which  In  our  opinion  does  not  In  any  par^ 
tlcular  require  the  defendant  to  establish 
his  alibi  beyond  a  reasonable  doubt  or  even 
by  a  pr^nderanee  of  the  evidence.  The 
in-struction  given,  when  considered  as  a 
whole,  requires  the  jury  to  acquit  If  a  rea- 
sonable doubt  is  entertained  that  defendant 
was  In  another  and  different  place  at  the 
time  the  crime  was  committed.  Tiie  instruc- 
tion givoi  is  not  fundamentally  erroneous, 
and  in  the  absence  of  a  request  for  a  more 
definite  Instruction  on  the  subject  we  think 
it  was  suffldent 

The  defense  of  allbl  Is  not  an  Involved  one. 
The  adult  with  ordinary  Intelligence  and 
limited  experlenoe  is  fully  able  to  nnd^ 


stand  and  comprdiend  that  If  a  penon 
(whose  presence  at  the  acme  of  the  crime 
is  relied  upon  fbr  conviction)  was  at  an- 
other different  and  distant  place  at  that 
time,  It  was  a  physical,  as  well  as  legal. 
Impossibility  for  such  person  to  have  com- 
mitted tbe  offense.  Alibi  is  not  an  extrin- 
sic defense.  It  amounts  to  nothing  more 
than  a  more  travwse  of  the  material  aver- 
ments of  the  information  or  indictment.  It 
is  introduced  for  the  purpose  of  creating  a 
reasonable  doubt  of  guilt,  and  we  think  its 
nature  is  fairly  understood  1^  the  average 
Juror.  Apparently  It  has  been  more  of  a 
nightmare  to  the  courts  than  to  the  Juries. 
As  this  defense  involves  a  dear-cut  issue  of 
fact,  practical  men  (such  as  compose  a  trial 
Jury)  can  more  readily  comprehend  and 
truthfully  dedde  tbe  issue  than  can  the 
courts,  trained  in  tedmicalitles,  establish 
uniform  principles  of  law  applicable  to  sudi 
defense  in  every  Jurisdiction.  It  may  be 
seriously  doubted  If  any  instruction  on  allM 
should  be  given  b^ond  tbe  general  Instruc- 
tloQs  "that  the  defendant  Uk  presumed  to  be 
innocmt,"  and  "that  the  burden  rests  upon 
the  state  to  prove  bis  guilt  bey<md  a  reason- 
able doubt"  The  views  herein  expressed 
result  from  a  consideration  of  the  numerous 
and  conflicting  dedalons  construing  Instmc- 
tltms  on  alibi  and  the  varied  msMis'  given 
for  such  hiddings. 

In  some  Jurisdictions  the  burden  la  upon 
the  defendant  to  establish  this  d^bnae  "to 
the  satisfaction  of  the  Jary,**  in  oth^  "by 
a  preponderance  of  the  evldaic^"  in  otb»s 
"by  evidence  tending  tOfralse  a 'reasonable 
doubt  of  guilt"  Why  these  various  hold- 
ings? Certainly  such  confusion  could  never 
have  arisen  had  no  spedflc  Instruction  'oa 
alibi  beoi  giv^  In  all  these 'Jurisdictions 
the  state  is  required  to  estaUlsh  guilt  "be- 
yond a  reasonable  doubt" ;  if  the  burden 
never  shifts  to  the  def^daut  to  establish  his 
innocence,  then  it  Is  apparent  that  any  evi- 
dence (be  It  that  of  alibi  or  weakness  of  tbe 
state's  case)  whidi  creates  a  reaaonable 
doubt)  is  suffldeot  to  autiioriae  an  aoauUtai. 

"Bm  gmeral  instmction  oa  "reasonable 
doubt'  ong^t  to  he  Buffldmt  to  cover  a  dm- 
ple  Issue  of  fact  sndi  as  an  alibi,  any  other 
instruction  on  the  subject  if  correctly  stat- 
ed in  this  JnrlsdieUon.  would  Im  nothing 
more  tn  its  final  analysis  than  stating  the 
same  burden  in  dUf erent  language^ 

WhUe  we  cannot  give  our  unqualified  ap- 
proval to  the  form  In  wfaidi  the  foregt^K 
instmction  was  given,  It  cannot  bo  aald  tSiat 
the  instmction  as  a  whtrile  was  prejudicial, 
or  that  It  shifted  the  traiden  from  the  state 
to  establish  guilt  "beyond  a  reaamiable 
doubt" 

The  Judgment  of  Uie  trial  court  la  at- 
flrmed* 

D07LE,  P.  X.  and  BESSET,  J„  concur. 
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Ex  parte  BAKER.  <No.  A-40eOL) 
(Criminal  Court  of  ^n>eala  ot  Oklahoma. 

Oct  2a.  mi.) 

(SptUbiu  by  BdUorM  Btaff.) 

Habaa*  corpus  «»85(t)— Bali  not  allowod 
whora  proof  of  tho  kllllag  la  avMaat  aad  pr»< 
sBtnptlon  proat. 

Where  the  proof  In  habeas  corpns  proceed- 
ings seems  evident,  and  the  presumption  great, 
that  defendant  killed  a  man  as  cbarsed,  while 
Intozlcatad,  he  vOl  not  be  admitted  to  ball. 

Charlie  Baker  was  charged  with  murder, 
and  hlB  appUcatlim  to  the  district  court  for 
ball  waa  deoled,  and  he  seeks  ball  by  pro- 
oeedlns  In  habeas  corpus.   Ball  denied. 

Anglln  &  Steveason,  of  HoIdenvUle,  for 
petitioner. 

Geo.  GL  Crump  and  Hugh  A.  White,  both 
at  HoldenvUle^  for  the  Stata 

PER  CURIAM.  Charlie  Balcer,  the  pett- 
tioner,  was  <m  the  2dth  day  of  July*  Ifi^l, 
arrested,  charged  with  the  murder  of  Thur- 
man  Hine&  Later  an  Information  was  filed 
in  the  district  conrt  of  Hughes  county  charg- 
ing the  petltioiier  with  mardor,  and  he  has 
since  been  held  in  the  county  jail  without 
bail.  On  August  29,  1921.  aivUcation  was 
made  to  the  district  judge  of  Hughes  county 
to  admit  petitioner  to  ball,  and  upon  hear- 
ing the  district  judge  doiied  the  abdication. 
On  September  16,  1921,  awUcatlfm  for  bill 
was  filed  in  this  court 

The  testimony  before  us  indicates  that  at 
Cie  time  of  and  before  the  homicide  petition- 
er was  city  marshal  of  the  town  of  (Jerty,  in 
Hughes  county,  that  there  was  a  public  dance 
In  a  hall  orer  a  drug  store  <m  the  nii^t  of 
the  homldde,  and  that  the  petitioner  on 
that  day  and  night  had  been  drtaking  heavily 
of  several  kinds  of  intoxicating  Uquor,  and 
at  the  time  of  the  homicide  was  In  a  state 
of  voluntary  intoxication;  and  that  he  and 
several  companions,  probably  also  under  the 
infln^ce  of  Uquor.  went  to  this  dance,  where 
the  killing  occurred  at  about  10:80  on  the 
night  of  July  28. 1921. 

The  testimony  indicates  tiiat  the  peti- 
tioner was  not  so  drunk  as  to  be  unable  to 
deliberate.  To  us  the  proof  seems  evidmt 
and  tlw  presumption  great  that  although 
there  may  have  been  no  intention  on  the  part 
of  the  petitioner  to  take  the  life  of  Thur- 
man  Hlnes.  or  possibly  of  any  one  else,  yet 
he  did  kill  Tburman  Hlnes  In  a  manner  im- 
ndnenfly  dangerous  to  others  and  evidencing 
a  depraved  mind,  without  regard  for  human 
Ufa 

The  apirilcatiQo  Cor  bail  is  therefore  denied 


COOK  T.  STATE.    (No.  512.) 

(Supreme  Court  of  Ariiona.    Oct  29,  1921.) 

Forgery  «=334(3)— Cbeok  of  Individual  ad- 
mitted In  evidence  hold  materially  differeat 
from  the  oheok  of  same  person  as  superia- 
teadont,  described  In  tho  Information. 
In  a  prosecution  for  forgery,  the  check  of- 
fered in  evidence,  purporting  to  be  by  one  as 
superintendent,  differed  materially  from  the 
copy  aet  out  in  the  informatioa,  purporting  to 
be  by  the  same  person  aa  an  hidivldnal,  and  the 
variance  was  fataL 

Appeal  tnm  Superior  Oonr^  Uaiicopa 
County:  H.  C.  Stanford.  Judga 

A,  C  Cook  was  convicted  of  forgery,  and 
he  appealB.  Revised,  and  new  trial  granted. 

Thconas  J.  Ooaft,  of  Fhtenlx,  for  appel- 
lant 

W.  J.  (3albraith,  Atty.  Gen.,  and  B.  B. 
L.  Shepherd*  Oa  Attr..  of  Fhtenlx,  for  the 
State. 

FLANIQANfJ.  XSie  vpeUant  was  convict- 
ed of  tlie  crime  ot  forgery,  under  an  Informa- 
tion which  cSuurged  tb»  uttulng,  passinff,  and 
publication  of  a  certain  forged  bank  check 

of  tho  following  tenor: 

"Florence,  Ariaona,  April  80^  1920.  No.  60& 

"Pinal  Bank  and  Trust  Company  01-^ 
'Tay  to  tho  order  of  A.  a  Cook  $50.00. 

•  •  •  Only  Vifty  •  •  •  Dollars. 

"[Signed]  a  a  FowelL" 

Upon  the  trial  there  waa  offered  In  evi- 
dence by  the  state,  In  support  of  the  charge, 
an  Instrumoit  in  form  as  f (dlows: 

"Arizona  State  Frlami,  O.  O.  Powell.  Sopt 
"Florence,  Ariaona.  Aprfl  80, 1920.  No.  S0& 
"Final  Bank  and  Trust  Company  91-80 

"Pay  to  the  order  of  A.  C.  Cook  $50.00. 

•  •  •  Only  Fifty  •  •  •  Dollars. 

'   "O.  O.  Pow^  Superintendent 
"By  ■  Secretary." 

Defendant  duly  objected  to  the  reaction 
of  such  instrument  In  evidence,  upon  the 
ground  of  variance  between  It  and  the  chock 
described  In  the  information.  This  objection 
was  overruled,  and  the  instrument  admitted. 
Upon  the  condnslon  of  the  testimony  for 
the  state,  the  defendant  moved  for  a  directed 
verdict  "for  a  fatal  variance  between  the  al- 
legations In  the  iuformation  and  the  instru- 
ment which  was  Inbroduced  in  evldaice." 
This  motion  was  d^ed.  Appellant  oCered 
no  evidence.  A  verdict  ot  guilty  was  re- 
turned, judgment  rendered  thweon,  and  de- 
fendant was  sentenced  to  be  Imprisoned  un- 
der the  judgment  ,  Defendant  moved  fax  a 
new  trial,  which  was  denied. 

Upon  this  appeal,  error  is  assigned  to  the 
rulings  <tf  the  court:  (1)  Admitting  in  evi- 
dence Qi»  chedk  referred  to;  (2)  refusing  to 


eOsr  OMW  Me  aasM  tople  aad  KBT-NUHBSR  la  all  Ker-Naabana  DtiMts  aad  Tadene 

Digitized  by  Google 


398 


aoi  PACIFIC 


BUPOBTEIB 


(Aril. 


direct  a  rerdlct  of  not  guilty  at  the  condo- 
slon  of  the  state's  case;  (S)  denying  defead- 
anf a  motion  for  a  new  trial:— all  based  upon 
the  ground  that  tbwe  was  a  fatal  variance 
between  the  Instrument  set  out  In  the  in- 
formation and  the  Instrument  put  in  evi- 
dence. We  shall  consider  these  assignments 
in  the  order  they  are  made. 

A  defendanfi  In  any  proceeding,  criminal 
or  dvll,  Is  ^titled  to  know  the  exact  nature 
of  the  diarge  made  against  him,  that  he 
may  make  defense  thereto,  and  that  there 
slwU  be  preserved  an  unerring  record  of  the 
matter  adjudicated,  lest  he  be  twice  rexed 
for  the  same  cause.  And  so  far  as  the  spe- 
dflc  criminal  charge  made  in  ttds  case  is 
concerned,  the  following  quotation  from  the 
opinion  in  People  v.  Crane,  4  Cal.  App.  144, 
87  Pac  240,  well  end  fairly  states  the  law: 

"The  mie  which  in  early  days  prevailed  in 
prosecutions  for  forgery^  Uiat  the  instrameDt 
set  forth  in  the  indictment  must  be  an  exact 
copy  of  tliat  offered  in  support  of  the  charge, 
bos  been  in  modern  days  relaxed  to  the  extent 
tliat,  unless  the  variance  is  such  that  the  de- 
fendant may  have  been  prejudiced  in  malting  his 
defense,  or  exposed  to  the  danger  of  being 
again  put  in  jeopardy  for  the  same  offense,  it 
will  be  held  to  be  immaterial.  See  People  r. 
PhUlips,  70  CaL  61.  11  Pac  493.  The  require- 
ment that  the  instrument  offered  in  evidence 
must  conform  to  that  laid  in  the  indictment  has 
reference  to  its  Identity  and  the  manner  in 
which  It  is  described.  If  Its  identity  is  so  ap- 
parent that  a  conviction  or  aoinittal  of  the  de- 
fendant would  be  a  bar  to  any  further  prose- 
cution for  the  same  offense,  ^e  variance  will 
be  insufficient  to  justify  ItM  exclusion.  The 
presence  or  absence  of  unimportant  words 
which  do  not  affect  the  sense  of  the  instrument, 
or  change  its  identity  in  any  material  respect, 
will  not  constitute  a  material  variance." 

Applying  these  prludples,  we  tiave  no 
hedtanc7  in  holding  the  mllng  complained 
of  to  be  wnmeouB.  It  being  Incumbent  upon 
ttie  state  to  aubstontiate  the  charge  made. 
It  conid  In  no  event  prevail  without,  at  the 
least,  proving  that  the  instrument  described 
IB  the  Information  and  that  offered  In  evi- 
dence were  in  fact  identical.  To  make  tbat 
proof  in  this  case  certainly  called  tor  some 
explanation  of  why  Instrumenta  patently 
different  were  to  be  taken,  nererthtfees,  as 
one  and  the  same.  Althongb  no  such  ratpla- 
nation  was  made  or  offered,  tlw  dkedc  was 
admitted  unconditionally  as  being  the  instru- 
ment described  In  the  information.  We  bold 
this  was  wror. 

Nor  was  ttds  error  cared  1^  the  evidence 
subseiinently  admitted.  On  the  c(mtrary,  such 
evidoice  strongdy  tended  to  show  that  the 
passage  and  utterance  at  tbe  cbeck  admitted 
was  a  separate  and  distinct  forgery  com- 
mitted by  the  defendant  The  cashier  <tf  ttie 
llnal  Bank  ft  Trust  Oomj^ny,  testifying  for 
the  state,  said  that  this  cheek,  if  good,  would 
have  been  reoognized  as  a  draft  upon  the 
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"state  prison  fund,"  and  not  upon  the  per- 
sonal account  of  Mr.  Pow^  wttb  tbe  bank; 
that  the  secT^ry  of  the  prison,  Mr.  Spill- 
man,  usually  made  deposits  to  the  credit  ot 
the  "state  prison  fund";  that  Mr.  Powell's 
personal  checks  were  slfpied  "0.  O.  Powell," 
and  <diecka  upon  the  prison  ml^t  be  signed 
by  the  stqierlntendent  C.  G.  Powell,  or  by 
the  secretary,  Mr.  Spillman.  The  che^  re- 
ceived bad  therefore  a  different  legal  effect 
from  the  one  ddarged,  being  drawn  npon 
anotlier  fund  and  by  the  drawer  in  an  offi- 
cial capacity;  in  short,  upon  thla  record  no 
conclusion  can  be  drawn,  ottier  than,  if  the 
defendant  is  guilty  at  all,  he  Is  goll^  <tf  a 
crime  not  charged  In  the  Infommtion. 

We  hold,  therefore,  that  motion  for  a  di- 
rected verdict  of  acquittal  should  hare  been 
granted,  and  that  d^endant  waa  entitled  to 
a  new  trlaL  These  conduslons  render  it 
unnecessary  to  consider  the  error  e'Milgnwi 
to  the  sentence  imposed. 

The  defendant  liavlng  moved  for  a  new 
trial,  oar  order  mnst  be  that  the  Judgmmt  is 
reversed,  with  instructions  to  the  court  be- 
low to  grant  defmidant  a  new  trial,  and  to 
take  such  other  proceedings  as  may  not  be 
Incmslstent  herewith. 

BOSS,  C.  J.,  and  McAUSTEB,  concur. 


WALKER  V.  STATE.   (No.  5110 

(Supreme  Court  of  Arizona.    Oct  28,  1921.) 

1.  Rape  «5»5I(I>— Evidenoe  that  pnnecetlaff 
witness  was  not  wife  of  aooused  need  net  be 
direct  but  oirosastascsa  held  sufllelesL 

Evidence  that  the  prosecuting  witness  was 
not  tbe  wife  of  the  accused  need  not  be  direct, 
aud  circumstantial  evidence  held  suffldent. 

2.  Criminal  law  <b»S6»<8)— EvideMs  ef  sln- 
llar  offenses  Mt  adalssiMe  le  pneaoetlee  far 

rape. 

In  a  prosecution  for  forcible  nve,  evidence 
of  other  similar  crimes  against  other  persons 
than  prosecutrix  Is  inattasisaUde. 

3.  Crimlaal  law  ^tl71(l)-«llaeeBdeot  of 
eeassH  far  the  state  la  trial  for  rape  held 
preJadiolaL 

Ifisconduet  of  tlte  state's  attorney  in  a  proe- 
ecntfon  for  rape,  in  repeatedly  propounding 
improper  and  incompetoit  questions  to  accused 
and  two  other  witoesses,  the  purpose  in  asking 
tbe  questions  being  to  get  before  tbe  jury  state- 
ments in  the  guise  of  questions,  though  otiiec- 
tioDB  to  evidence  were  sustained,  held  prejudi- 
cial. 

Appeal  from  Superior  Court,  Maricopa 
County;  B.  C  Stanford.  Judge. 

Lewis  Walker  was  convicted  of  rape^  and 
he  appeals.  Reversed  and  remanded. 
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Howaxa  O.  Speakman  and  Arthur  L.  Good- 
man, bott  FtMBDix,  and  Dooghertr  ft 
Don^tiertri  <tf  Mesa,  t<a  aweUantb 

W.  J.  Galbraltb,  Aits.  Ooi..  and  Gem^  R. 
Hfll,  Aast.  Att7<  Oen^  tat  the  State. 

MffATJgPBtt,  J.  The  appellant  hweln, 
Lenrifl  Walkn,  was  '«niTlcted  of  the  crime  of 
rape,  and  given  an  Indeterminate  sentence 
of  not  less  than  26  nor  more  than  30  years 
In  the  state  prison.  He  appeals  ttom  this 
Jndgmoit  and  the  order  denying  him  a  new 
trlaL 

[1]  There  are  three  assignments  of  error. 
The  first  Is  the  denial  of  ai^llant^s  motion 
tor  a  new  trial,  based  upon  the  ground  that 
the  state  failed  to  piore  that  at  the  time 
of  the  alleged  rape  on  October  26,  1920,  the 
prosecntlng  witness  was  not  the  wife  of  the 
defoidant  It  Is  true  that  librae  Is  no  direct 
evidence  In  the  record  on  this  material  alle- 
gatl<m;  that  Is,  no  one  testified  In  answer 
to  a  qoestttm  or  otherwise  that  the  ]m>eecnt- 
ing  witness  and  defendant  were  not  then 
hnsband  and  wl£&  It  aKwars  very  dearly, 
however,  tnm  the  evldenoe  Oiat  the  defend- 
ant  and  the  prosecntlng  witness,  BntHle  May 
BrakebiU,  first  met  about  6  o'cloii  on  the 
afternoon  of  October  26, 1820,  in  the  Arliona 
Oaft  at  Mesa,  Axis.,  where  the  defendant  bad 
gtme  for  his  dinner,  and  that  she  waa  intio* 
duced  to  him  as  Bnthle  May  Brakei>lll,  and 
according  to  faw  own  atatemmt  her  name 
80  remained  until  Novembert  the  18th,  ft^ow- 
Ing,  when  she  married  one  J.  W.  Fletcher. 
She  testified  that  previous  to  her  marriage, 
which  was  to  Fletcher,  bra  name  was  Brake- 
bill,  whicb  shows  coQClasively  that  lOie  coald 
not  have  been  tbe  wife  defendant  on 
October  26tb. 

This  fact  is  also  disclosed  from  an  exam- 
InaCUm  of  the  entiie  record.  The  prosecut- 
ing witness  arrived  in  Mesa,  a  stranger,  from 
her  home  in  Blackwater,  Pinal  county,  Ariz., 
only  the  day  before  she  first  saw  the  de- 
fendant. Her  plan  was  to  do  housework,  bu^ 
upon  learning  after  reaching  the  town  that 
the  gentleman  whose  employ  she  Intraded  to 
enter  was  a  widower,  dedlned  that  liosltlon, 
and  secured  one  as  a  waitress  in  the  Arlsona 
Oaf 6,  her  service  beginning  the  day  following 
her  arrival  In  Mesa.  She  and  tbe  defendant, 
who  went  to  the  restaurant  about  6  p.  m. 
on  the  first  day  of  her  work  for  his  dinner, 
were  introduced  Buby  Davis,  another 
waitress  in  the  same  cafe,  and  while  he  was 
having  his  meal,  which  she  had  served,  they 
ensBgeH  in  conversation.  The  defendant  left 
after  finishing  his  dinner,  butt  returned  to 
fiiejresteurant  t3iat  evening  about  d,  when 
he  and  the  prosecuting  witness  again  con- 
versed tot  a  short  wlille.  It  vns  suggested 
1^  him  at  their  first  meeting,  and  agreed  on 
^thOT  then  or  at  ttie  second,  tlut  they  go 
for  a  ride  that  evening  after  the  prosecut- 
ing witness  finished  her  day's  work  at  11  p. 
DL,  and  pursuant  to  this  agreonent  the  de- 
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fendant  appeared  at  tbe  restaurant  a  few 
minutes  before  that  time,  the  two  leaving 
togettier  immediately  after  U,  and  going 
over  to  an  automobUe  standing  near  the  Salt 
Biver  TaUey  Bank,  where  Baby  Davis  and 
Boy  Horbm  were  waiting.  These  four  enter- 
ed the  car,  which  was  a  taxi  drlvm  by  a 
colored  man  b7  tlie  name  of  Jchn  Ghavie, 
and  went  by  way  <£  Tempo  to  what  Is  known 
as  the  Hole-ln-the-Rock,  where  lb  la  alleged 
the  criminal  act  was  committed,  returning  to 
Mesa  about  1  or  2  a.  m.,  October  2711i,  only 
eight  or  nine  hours  having  elapsed  since  the 
parties  first  met 

These  were  the  only  three  oocaalons  on 
which  the  prosecuting  witness  and  the  de- 
fendant were  together.  What  they  said  and 
did  at  each  meeting  was  testified  to  by  sev- 
eral witnesses,  and  to  no  one  of  than  was 
any  reference  made  to  their  being  married, 
and  such  an  occurroice,  especially  on  an  ac- 
quaintance BO  brief,  would  undoubtedly  have 
been  mentioned  in  the  testimony.  The  cir- 
cumstances of  each  meeth^  wore  audi  as  to 
negative  It,  for  the  first  and  second  time 
they  were  togethw  was  at  the  reetenrant 
while  the  prosecuting  witness  was  on  duty, 
and  the  third  was  at  the  same  place  Just 
before  11  p^  m.  under  the  same  conditions, 
though  they  1^  there  Just  afterwards,  going 
directly  to  the  automobile^  which  thiay  en- 
tered, and  then  to  the  Hole-in-the-Rock,  from 
which  th^  rrtnmed  In  two  or  three  hours, 
making  an  effort  all  ttie  while  to  avoid  being 
recognized  1^  any  ano.  These  facto  conclu- 
^rely  lOiow  that  the  j^osecutlng  wUness  was 
not  the  wife  of  the  defendant  at  the  time  of 
tbB  alleged  offense;  In  fact,  the  case  was 
tried  by  botli  parties  uptm  this  thewy.  It  is 
not  necessary  that  such  ,  auction  be  estab- 
lished by  direct  evidence;  It  is  snfficioit  If 
the  facto  and  drcumstances  are  sudi  tliati 
no  other  concluslm  can  be  drawn.  As  said 
by  the  Supreme  Court  of  Washlngttm  In  Stete 
V.  May,  69  Wasb.  414,  lOD  Paa  1026,  Ann. 
Cas.  1912B.  118: 

"The  principal  conteiitioD  of  the  appellant 
la  that  tbe  evidence  Is  insufficient,  because  there 
la  no  proof  In  the  record  that  the  child  was 
not  the  wife  of  one  Gust  Amdt,  who  actuallr 
committed  the  crime.  It  is  true  there  is  no  di- 
rect and  positive  evidence  that  the  child  was 
not  married  to  Amdt.  It  was  apparently  aa- 
Bumed  b7  counsel  throaghont  the  trial  of  the 
case  that  the  marriage  relation  did  not  exist, 
and  no  direct  testimony  was  offered  upon  that 
question.  But  it  was  shown  that  the  child  was 
under  the  age  of  14  years,  and  that  she  was 
liviDg  at  home  with  her  father  and  mother,  and 
bearing  her  maiden  name.  In  fact,  she  was  a 
mere  schoolgirl,  and  there  is  notblng  in  the 
record  to  indicate  tbat  she  was  married.  All 
the  drcumstances  indicate  beyond  question  that 
she  was  unmarried,  and  certainly  was  not  the 
wife  of  Aradt.  While  it  is  tbe  rule  that  want 
of  the  marriage  relation  is  an  essential  ingre- 
dient of  the  crime,  and  mnst  be  alleged  and 
proved,  still  It  Is  not  absolutely  necessary  to 
prove  tbat  fact  by  direct  and  positive  testi- 
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mony:  bat,  liks  aaj  other  fact,  it  taaj  be  proT- 
«(]  by  facta  and  drcomitaneaa  tron  vhieh  tba 
condnsSoa  may  be  drmvn." 

See^  also,  State  T.  Reed.  IBS  Mo.  55 
S.  W.  74;  Lefwla  t.  People*  87  Ulcb.  618; 
Brentoa  Territory*  15  OkL  6,  78  Pac  88, 
6  Ann.  Caa.  760;  Hunger  t.  Stat^  07  Tex.  Gr. 
B.  881, 122  S.  W.  874;  S2R.0.U  1221,  par. 
65. 

[2,  S]  The  second  assignment  U  tba  denial 
of  appellant's  motion  for  a  new  trial,  based 
apou  the  misconduct  of  counsel  for  the  state, 
the  assistant  county  attorney,  In  propounding 
to  the  appellant  and  two  of  his  wltneasea  on 
cross-examination  certain  questtons  which. 
It  is  urged,  were  entirely  Improper  tm&  in- 
competent, but  asked  soldy  fw  the  purpose 
of  prejudicing  the  Jury  against  appelant 
Mrs.  Walker,  mother  <^  the  defoidan^  was 
questioned  as  follows: 

"Q.  Mrs.  Walker,  I  will  aak  yon  whether  tha 
defendant,  your  son  in  thia  case,  waa  ever  in 
any.  trouble  Blmllar  to  this. 

"Mr.  Speakman:  Walt  jnat  a  minate.  I  ob- 
ject to  thla,  if  yonr  honor  please. 

'TThe  Court:  Sustain  the  objection. 

"Mr.  Noble:  I  wiU  ask  yon,  Mrs.  Walker, 
whether  or  not  a  lady  by  the  name  of  Mra. 
Morgan  and  her  daughter,  from  Preacott,  Aria., 
did  not  visit  yon  here  and  tell  you  that  Lewis 
was  the  father  of  an  unborn  baby." 

The  appellant  himself  waa  asked  the  fol- 
lowing questions: 

"Q.  Yon  have  been  arrested  In  Mesa  for 
bootlegging— 

"Mr.  Speakman:  Walt  just  a  minute.  We  ob- 
ject to  any  further  questioning  on  ^e  reputa- 
tion, as  to  general  reputation  or  as  to  qtedfie 
acts. 

'■Mr.  Noble:  I  was  not  anking  him  about 
qiecific  acta  which  would  not  be  admissible, 
your  honor. 

"The  Court:  I  will  sustain  the  objection,  Mr. 
Noble,  as  to  the  miBdemeanor  referred  to. 

"Mr.  Noble:  Have  you  ever  been  told  by  the 
town  marshal  In  Meaa  to  leave  town?" 

Mrs.  Buby  O'Nell,  formarly  Buby  Davis, 
a  witness  in  behalf  of  appellant,  was  In- 
terrogated as  follows: 

Have  yon  ever  been  convicted  over  here 
by  dty  police? 

"Mr.  Speakman:  Now,  if  yonr  honor  please, 
we  object  to  that. 

"The  Court:  The  objection  Is  sustained. 

"Mr.  Noble:  Or  by  the  Mesa  poUce? 

"The  Court:  The  objection  is  sustained. 

"Mr.  Noble:  Have  the  Meaa  police  ever  warn- 
ed yon  to  get  ont  of  town? 

"Mr.  Speakman:  I  object  to  that. 

'^be  Witness:  Have  not;  have  not 

'The  Court:  Those  queationB  are  improper, 
Mr.  Noble;  tiiey  are  not  allowed. 

"Mr.  Noble:  I  know  it;  but  I  want  to  ask 
them,  yonr  h<mor;  I  have  a  purpose." 

An  objection  to  eaCh  of  these  questions 
was  interposed  and  sustained,  but  appellant 
urges  that  merely  to  ask  questions  so  pal- 
pably Improper  and  Incompetoit  is  so  highly 


prejudicial  that  it  constitutes  reversible 
ror,  and  with  this  contention  the  respoodent, 
the  state,  by  its  brief  filed  In  the  cause,  does 
not  take  Issae*  at  least  in  so  far  as  it  refers 
to  the  questl<n  propounded  to  Mrs.  Walfc« 
regarding  Mrs.  Morgan  and  her  dau^ter 
from  Prescott  The  appellant  was  being  pros- 
ecuted for  the  crime  of  rape  committed 
against  the  person  of  Buthle  May  BtakeUll, 
and  the  perp^ratlon  of  other  crimes  at  a  aim* 
liar  nature  against  other  persons  than  she  was 
wholly  beside  the  issu^  the  crime  diarged — 
forcible  rape — ^not  being  one  in  which  the 
similar  offense  rule  obtains.  There  could 
have  been,  therefore^  no  purpose  in  asUng 
these  questions  other  than  to  get  before  the 
Jury  certain  statements  in  the  guise  of  quea* 
tlons,  that  would  be  hi^tUy  prejudicial  to  the 
appellant  bat  whidi  the  assistant  conn^  at 
tcrney  must  have  known  were  InadmlsriMe 
for  any  purpose,  even  though  he  may  have 
been  cmivlnced  they  were  true. 

Tbm  prosecuting  attorney  nfiresents  the 
people  is  a  qnaal  Jodldal  ofBeer,  and  ood- 
sequeotly  looked  upon  as  fair  and  Impartial, 
and  when  qneathHis  like  fiiese  are  propound- 
ed by  him,  Junna  are  lifctiy  to  think  that  the 
statements  made  tboein  are  tru^  or  they 
would  have  gone  unasked.  Such  a  method 
is  violative  ot  tiie  fundamental  ri^ts  of  tb» 
appelant,  for  emy  person  <diarged  with 
crime  Is  entitled  under  the  Constitution  and 
laws  of  this  state  to  a  fair  and  impartial 
Jury  trial,  "conducted  according  to  the  es- 
tablished principles  of  law,  not  the  least  im- 
portant of  which  Is  that  the  verdict  shall  be 
found  only  upon  relevant  and  competent 
facts  produced  before  the  jury  under  the 
rules  prescribed  for  the  admission  of  evi- 
dence." People  V.  Ah  Len,  92  CaL  282,  28 
Pac.  286,  27  Am.  St.  Bep.  103.  In  a  case  in 
Nebraska  defendant  was  being  prosecuted 
for  forcible  rape,  and  the  state's  attomey 
asked  him  on  cross-examination  If  he  did  not 
on  the  day  following  the  alleged  offense  go  to 
the  home  of  Miss  B.,  and,  finding  her  alone, 
attempt  to  kiss  her  and  drag  her  to  a  lounge, 
and  stated  before  the  Jury  that  he  would 
follow  this  up  and  prove  It.  The  Supreme 
Court  of  that  state  in  Leahy  v.  State,  31 
Neb.  566,  48  N.  W.  390,  in  dlsposhig  of  an 
assignment  of  error  based  on  the  action  of 
the  county  attorney  in  this  respect,  used  the 
following  language: 

"Zt  is  the  duty  of  an  officer  proaecotlng  to 
conduct  the  trial  of  a  crhnlnal  ease  according 
to  established  rales.  He  acts  bi  a  semijudi- 
dal  eapadty  and  is  supposed  to  act  alone  from 
principle  and  without  bias  or  prejudice.  The 
state  has  gaaranteed  to  every  one  a  fair  tnal, 
and  Bucb  trial  cannot  be  had  If  the  prosecution 
can  resort  to  tricks  to  secure  a  conviction.  If 
such  practice  was  sanctioned  it  would  result  In 
many  coses  in  the  conviction  of  innocent  per- 
BODB.  The  plaintiff  In  error  was  on  trial  for 
the  crime  charged  in  the  information.  So  far 
as  appears  he  had  no>  be«i  charged  with  box 
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ocber  ottmat,  abcI  eertalnlr  ww  not  on  trial  for 
Uie  lecoiid.  The  BtatemenU  of  the  uttoraey 
wen  improper  ood  in  the  hlsheat  degree  preju- 
dicial, and  for  those  causea  the  Judgment  is  re- 
versed and  the  eanae  remanded  for  a  new  triaL" 

In  this  case,  however,  the  prosecntlon 
■eeniB  to  have  proceeded  npon  the  theory 
tbat  qnestiona  as  well  as  answers  famished 
Infonnatlffli  for  the  EQldanoe  of  the  Jnry  In 
detmuinlng  the  guilt  or  Innocence  of  the 
accused.  In  reply  to  the  court's  remark 
Uiat  certain  questiiHis  propounded  bj  him 
to  one  of  appellant's  witnesses  were  Improp- 
er, the  state's  attorney  admitted  that  he  knew 
it,  but  said  tbat  be  had  a  purpose  in  asking 
them.  What  could  this  have  been  except 
to  Influence  the  Jury  agalnsb  appelUnt  by 
discrediting  In  a  highly  Improper  manner  one 
of  hla  witnesses  and  her  tesUmonyT  Vwt  all 
information  broni^t  before  a  jui^  is  sup- 
posed to  be  for  the  purpose  of  aiding  the 
cause  of  flw  side  wbklL  introduces  it  The 
statement,  therefore,  that  be  knew  it  was  im< 
proper  was  an  admlsrion  tbat  an  attemM 
to  cwTiet  tbe  accused  on  facts  whl<A  could 
not  properly  liaTe  been  admitted  was  being 
mad& 

"DAb  was  an  entirely  unfair  war  to  try  the 
case;  and  the  mlechlef  was  not  averted  because 
the  court  properly  sustained  the  objection— 
thoogh  we  think  it  shoold  have  warned  coun- 
sel against  the  course  which  he  was  taking— 
and  instructed  the  Jury  specially  on  tbe  subject 
The  wrong  and  harm  was  in  tbe  asking  of  the 
question.  Of  course.  In  trials  of  criminal  cases 
questions  as  to  the  admissibility  of  evidence  will 
frequently  arise  about  which  lawyers  and  judg- 
es may  fairly  differ  In  opinion;  and  In  sudi 
cases  dofenduts  most  be  satisfied  when  courts 
sustain  their  objections.  But  where  the  pros- 
ecuting attorney  asks  a  defendant  questions 
which  be  knows,  and  every  judge  and  lawyer 
knows,  to  be  wholly  inadmissible  and '  wrong, 
and  where  the  questions  are  asked  without  tbe 
expectation  of  answers,  and  where  tbe  dear 
purpose  is  to  ^rajudies  the  jury  against  the 
defendant  to  a  vital  matter  hy  the  mere  asking 
of  the  qnestion^  then  a  judgment  against  the 
defendant  will  be  reversed,  although  objec- 
tions to  the  questions  were  sustained,  unless 
it  appears  tbat  the  questions  could  not  have  in- 
fluenced the  verdict."  Pe<9le  r.  WeUs,  100  OaL 
459,  84  Pac  1078. 

See,  also,  16  O.  J.  892,  note;  People  v. 
Grlder.  13  CaL  App.  703.  110  Pac.  566;  State 
T.  Gleim,  17  Mont  17,  41  Pac.  99S,  31  L.  R. 
A.  291,  62  Am.  St  Rep.  666;  People  v.  Un 
Dong,  106  CaL  83,  39  Pac.  12;  People  v. 
Mullings.  63  CaL  138,  23  Pac  229,  17  Am.  St 
Bep.  223;  Gale  v.  People,  26  Mich.  169;  State 
V.  Irwin,  9  Idaho.  86.  71  Pac.  608,  60  U  B.  A. 
716;  State  v.  Foumler,  108  Minn.  402,  122 
N.  W.  329;  State  v.  Bose,  178  Mo.  26,  76 
fi.  W.  1003. 

It  cannot  be  fairly  deduced,  however,  from 
tbe  entire  recOTd  that  the  prejudicial  con- 
duct of  counsel  for  the  state  did  not  aid  in 


iHriuglng  about  tbe  conviction.  Hence  t^e 
Judgment  Is  reversed,  and  the  case  remanded 
for  a  new  triaL 

BOSS,  a  J.,  and  FL&mGAN,  J.,  concur. 


BYRAM  V.  PAYNE,  Agent  <No.  3627.) 
(Supreme  Court  of  Dtah.   Aug.  80,  1921.) 

1.  Carriers  ^228(5)— Evidsaos  held  to  ssp- 
port  shipper's  allegatios  tliat  sheep  died  frosi 
alkallaa  water  fiimMied  by  oarrisr. 

In  an  action  for  death  of  part  of  a  ship- 
ment of  sheep  evidence  tliat  the  slieep  were  al- 
lowed by  the  carrier  to  drink  alkaline  water, 
that  such  water  often  kills  sheep,  and  that  they 
died  from  drinking  it  beld  to  constitute  prima 
fade  proof  of  the  com^alnt  as  against  motion 
for  nonsuit 

2.  Carrtera  «»ail— Garnar  jAinilsli(lni  >»• 
wboiesene  walar  ts  thoep  oarrled  llaMsk 

Where  the  carrier  undertakes  to  rest  and 
water  sheep  carried  under  an  interstate  ship- 
ment as  required  by  the  federal  law,  it  must 
furnish  wholesome 'water,  and  if  it  does  not 
and  tbe  sheep  die  from  drinking  unwholesome 
water,  tbe  carrier  is  liable. 

3.  Carriers  «=^2I  I— Waat  of  knowledge  no  d** 
fense  for  fsrnlshinB  anwheleaosie  water  to 
sheep  oarrled. 

Where  sheep  carried  to  an  interstate  ship- 
ment died  from  drinking  alkaline  water  fumiah- 

ed  hy  the  carrier,  it  was  no  defense.  In  an 
action  against  the  carrier,  that  it  had  no  knowl- 
edge that  the  water  was  onwbotesome;  it  being 
the  carrier's  doty,  under  federal  law,  to  fur- 
nish wholesome  water. 

4.  Carriers  «ss230(l)— Vaiss  sf  sheep  dying 
ea  rosto  ssflldeatly  sbews  as  agalast  no- 
tion for  noMNit 

In  a  shipper's  action  for  damages,  for  sheep 
killed  during  transportation  by  drinkins  poi- 
sonous water,  tbe  value  of  the  sheep  held  snf- 
ficiently  proven,  as  against  motion  for  a  non- 
suit although  testimony  of  value  at  an  inter- 
mediate point  merely  and  not  at  destination, 
was  given  (tdting  l>ee  v.  Sui  Pedro,  L.  A. 
&  &  li.  B.  Co.,  00  Utah,  167.  167  Pac.  246). 

5.  Carriers  «=3229 (2)— Measure  of  danages 
for  sheep  dying  daring  shipmant  Is  market 
vaine  at  destination. 

Where  part  of  a  shipment  of  sheep  died 
from  drinking  poisonous  water  furnished  by 
the  carrier  en  route,  the  measure  of  damages 
was  the  market  value  at  destination. 

6.  Appeal  and  error  4s>l003— Appsllato  oosrt 
will  not  weigh  evMenee. 

The  weight  of  testimony,  including  that  of 
expert  witnesses,  is  wholly  a  subject  for  the 
jury's  determination,  and  it  is  not  within  the 
province  of  an  appellate  court  to  paaa  on  the 
evidence  and  say  that  the  opinion  of  the  jury 
was  wrong. 
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7.  Caniara  «sb32B(I)— BanteR  «  thlfper  to 
prava  earriar's  ■agllgnHML 

In  a  shipper's  action  for  the  death  of  aheep 
from  dbrinkiiig  poisoaoaa  water  furnished  1^ 
the  carrier,  thi;  burden  was  on  plaintiff  to  ahov 
defendant's  negligence. 

8.  Carriers  <^228  (S)— EYldesee  held  te  shew 
oarrlar  had  ooastnietlvB  noUoa  that  water 
faralshed  aheep  waa  aawbiHesame. 

In  a  sheer's  action  for  the  loss  of  sheep 
throogh  drinking  alhaline  water  furnished  hj 
the  carrier,  evidence  Add  to  show  that  the 
condition  of  the  water  had  existed  so  Irag 
that  notice  of  its  unwholesomenesa  was  im- 
puted to  the  carrier. 

9.  Carrtora  «=;>227(3)— Shipping  eoatraot  (a- 
admlsalbla  oadar  pleadings  to  ahaw  shipper's 
oMitributory  aegllgaBoe. 

In  a  shipper's  action  for  the  loss  .of  sheep 
through  drinking  onwholesome  water  In  a  yard 
furnished  by  defendant,  it  was  not  error  to 
exclude  the  shipping  contract  to  show  that  the 
shipper  himself  undertook  to  unload  the  eheep 
and  that  he  was  guilty  of  contributory  negli- 
gence; no  such  defease  nor  any  special  contract 
havkig  Been  pleaded. 

10.  Appeal  and  errer  4b»260(2)— Rallag  «t- 
dudlag  evideaoa  lot  axoapted  ta  not  ravar- 
tlMa  error. 

A  ruling  excluding  evidence  la  not  rever- 
sible error  where  no  exception  was  taken 
thereto. 

Appeal  from  District  Conrt,  Weber  Ooim- 
ty;  A.  W.  Agee.  Judge. 

Action  by  Bobert  Byram  against  John 
Barton  Payne,  as  Agent,  under  the  federal 
TransporUtl<m  Act  of  1920  (41  Stat.  45S), 
of  the  Union  Pacific  Ballroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Geo.  H.  Smith,  Jno.  V.  Lyle,  and  C.  B. 
Diebl.  all  of  Salt  Lake  City,  and  Charles  B. 
H<^ng8worth,  of  Ogden,  for  appellant. 

J(din  6.  Willis,  of  Ogden,  for  respondent 

WEBEOl,  J.  Defendant,  the  Director  Qea- 
wal  of  Bailroads,  appeals  from  a  judgmmt 
In  favor  at  idalntUf  on  two  cnnsee  of  action. 

At  HnntsTllle,  Utah,  out  Septembet  0,  lAlft, 
plaintiff  delivered  to  defendant,  for  trana- 
portation  to  Omaha,  N^.,  sevoi  carloads  of 
Bhepp,  and  Ftcd  J.  Cobabe  d^ivered  three 
carloads  of  sheep  for  the  same  parpose. 
The  ten  cars  were  shipped  together.  Two 
bondred  and  thirty  of  plaintiffs  sheep  and 
135  of  Cobebe^s  died  at  North  Platte,  Meb. 
C<^be'8  claim  was  assigned  to  plaintiff  be- 
fore this  action  was  brought 

In  the  first  cause  of  action  the  allegations 
of  n^ligence  are  that  plaintiff's  sheep  were 
negligently  unloaded  by  d^endant  frcmi  the 
cars  upon  which  they  were  being  transport- 
ed Into  the  yards  at  the  station  at  North 
Platte,  NelK,  which  yards  contained  wator 


unwholesome  and  polscmous  and  dangerous 
to  tba  life  of  sheep  If  partakoi  of  by  tb«n, 
and  of  which  said  water  the  defendant  neg- 
ligently permitted  said  she^  to  drink,  from 
the  effects  c£  whldi  they  died;  and  at  the 
time  tbo  sheep  were  placed  In  the  yards  by 
defendant  he  knew,  or  by  the  exercise  of  or- 
dinary care  might  have  Imown,  that  the 
yards  contained  large  gnantitiee  of  said  wa- 
ter and  that  the  sheep  were  likely  to  drink 
of  the  same  and  be  thereby  poisoned.  The 
same  allegations  of  negligence  were  contained 
In  the  second  count  of  the  complaint 

The  answer  denied  these  allegations  of 
negligence  and  averred  a  separate  and  dis- 
tinct affirmative  defense  to  each  cause  of  ac- 
tion, to  the  effect  that  whatever,  If  any,  dam- 
age was  done  to  the  shipment  of  sheep  was 
caused  not  by  any  negligent  act  ot  commis- 
sion or  omissicm  on  the  part  of  defendant 
but  by  the  inherent  nature  and  disposition  of 
said  sheep  thmselves,  or  by  sickness,  or  dis- 
ease, or  c<mdltion  existing  in  said  she^, 
over  which  sickness,  disease,  and  ccmdltiui 
defendant  had  no  coatrol  and  of  whidi  be 
had  no  knowledge. 

When  plaintiff  had  completed  the  presen- 
tation of  testimony,  defenaant  moved  for  a 
nonsuit  ui>on  the  grounds  that  there  was  no 
evidence  *bat  the  sheep  died  from  drlnklnff 
ptrfsMious  or  unwholesome  water;  that  there 
was  a  complete  absence  of  testimony  to 
show  that  the  defendant  knew  at  the  time 
the  water  to  be  poisonous,  or  any  testimcwy 
to  show  that  by  the  exercise  of  ordinary 
care  the  defoidant  might  have  known  that 
the  yr&t&t  was  poisonous  or  nnwbolesMne; 
and  that  there  was  no  evidence  of  the  mar- 
ket value  of  the  sheep  at  Omaha,  the  desti- 
nation ot  the  sbipmrat.  Tlte  motiim  for  non- 
suit was  denied,  and  the  ruling  is  aas^ned 
as  OTor. 

The  substance  ot  plabitiff's  testimony  waa 
that  Oie  sheep  bad  beoi  driven  fnmi  tbeir 
mountain  range,  about  85  miles  from  Hbnts- 
vill^  Utah,  eating  grass  and  drinking  pure 
mountain  water  on  tiie  way;  tiiat  tiie  ahlp- 
meat  of  she^  arrived  at  Nortii  natte  at 
1:35  p.  m.,  September  9,  1919,  and  was  un- 
loaded between  6  and  0  o'dodr  of  that  day; 
and  that  the  sheep  were  then  drivaa  into  a 
pasture  containing  a  slou^  of  sta^ihut 
water  which  was  testified  to  as  being  alka- 
line. The  plaintiff  and  his  assignor  were 
experienced  sheep  mm.  They  bad  frequent- 
ly observed  sheep  die  fnwa  drinking  alka- 
line water.  They  testified  that  the  water 
whidi  the  sheep  drank  was  alkaline  and 
that  its  drainage  was  from  alkaline  land. 
They  fnrther  testified  that  Sheep,  after  being 
"alkalied,"  stand  and  tremble;  that  ^orae 
die  right  away,  while  others  live  for  a  few 
hours  or  a  day  or  two  afterwards;  that  the 
actions,  conduct,  and  appearance  of  the  sheep 
at  North  Platte,  on  the  morning  afts  th^ 
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arrired  tbere,  were  ilmUar  to  the  condnet 
and  appearance  of  abaep  which  the  witneesea 
had  BBea  die  from  alkaUna  water  on  ottier 
oecaakna.  Bmpt  two  cf  the  sheep  that 
were  appavenUy  tsnunpled  to  death*  none  of 
them  died  before  reaching  North  Platte,  and 
n<we  d  than  died  after  leaving  that  atatlon. 

Plalntur  and  Mr.  Gobahe,  ^alntUFs  as- 
signor, accompanied  the  sheep.  Not  having 
been  notified  that  the  sheep  would  be  un- 
loaded at  North  Platte,  they  r^atned  on 
the  train  and  were  carried  a  mile  or  so  be- 
y<Hid  North  Platte  when  the  train  was  ati^ 
ped,  and  th^  walked  back  to  the  stock- 
yards. Up<Hi  their  arrival  at  the  stoc^ards, 
the  sheep  were  being  unloaded  and  SOO  or 
400  of  them  were  drinking  the  water  in  the 
pasture  into  which  tbey  were  being  driven. 
The  paature  was  described  by  plaintiff  as  "a 
kind  of  salt  grass  and  alkali  field."  and  was 
one  of  the  feeding  places  provided  there  and 
covered  about  80  acres.  The  shipment  of 
sheep  consisted  of  Iambs,  yearlings,  two-year 
olda,  and  some  ewes  probably  Ox  years  old. 

After  qualifying  as  a  witness  as  to  the 
market  value  <A  the  sheep,  the  plaintiff  testi- 
fied that  the  236  head  of  his  sheep  whldi 
died  at  North  Platte  were  worth  $7.40  per 
head  "right  here  in  Morgan."  PlalntlCTs  as- 
signor, who  was  also  a  qualified  witness  on 
the  subject,  teedfied  that  he  estimated  the 
Byram  sheep  at  $7.40  per  head.  He  himself 
lost  135  sheep  which  he  said  were  worth 
$S.90  per  head,  the  difference  In  value  being 
because  the  Byram  sheep  were  in  better  con- 
dition than  those  owned  ^jj  the  witness. 

[1]  The  defendant  claims  that  the  testi- 
mony was  insuffidrat  to  constitute  prima 
fade  pnx^  of  the  averments  of  plaintiff's 
eouitoinL  True.  plalntlfTs  evidence  is  not 
Btnmg.  However,  some  substantial  evidence 
was  produced  showing  that  the  water  was 
alkaline,  that  such  water  injures  and  often 
kills  sheep,  and  that  the  sheep,  which  were 
presnmably  In  good  condition  and  apparent- 
ly tree  from  disease  wh^  delivered  to  the 
defendant,  died  from  the  effects  of  drinking 
water  famished  by  defendant 

[2]  This  was  an  Interstate  shipment  The 
federal  law  ivovldea  that  whrai  animals  are 
unloaded  th^  "shall  be  properly  fed  and 
watered  dnvliv  sacb  rest  ^thra:  by  the  own- 
er or  person  having  the  custody  thereof,  or  In 
case  of  his  default  in  so  doing,  then  hy  the 
railroad  *  *  *  company."  Gomp.  St  I  86S2. 
It  Is  the  dnty  of  the  carrier  to  provide  rea- 
sonable fiacillties  few  feeding,  watering,  and 
resting  stock  duitaig  trandt  and  "where  the 
carrier  undertakes  to  feed  and  water  stock, 
DotwitfastanAb^  a  contract  imposing  this 
dnty  on  the  shipper,  It  is  bound  to  CTerdse 
due  care  to  see  that  the  stock  are  given  suit- 
able food  and  water."  10  G.  J.  p.  26,  §  lOS. 
It  being  the  carrier's  duty  to  furnish  water. 
It  must  furnish  wholesome,  not  poisonous. 
watOT.   And  If  it  furnishes  water  that  la 


unwht^esom^  and  eheqi  drink  of  It  and  die 
from  the  effects  of  drinking  such  water,  the 
carrier  i»  Uablew  Thus  It  has  beoi  hdd 
that— 

"If  the  carrier  permits  salt  water  to  stand  in 
pens  accBBBible  to  lambs  offered  for  ship- 
meot,  it  is  guilty  of  negligence  and  liable  for 
loss  occasioBed  thereby."  10  C.  J.  p.  80,  i  82. 
cithiff  cases. 

[3]  It  is  argued  that  bef<ne  deCoidant 
could  be  held  liaUe  proof  of  notice  to  him  or 
knowledge  by  him  of  the  conditi<m  of  the 
water  must  he  adduced.  The  fact  that  a 
slough  existed  in  the  pasture  In  which  there 
was  stagnant  water,  the  color  and  appear- 
ance thereof,  together  with  the  alkaline 
character  of  the  surrounding  laud,  constitut- 
ed some  notice  to  defeudtcht  of  the  unwhole- 
some condition  of  the  water  if  notice  was 
necessary  to  make  defendant  liable.  How- 
ever, it  was  defendant's  duty  to  furnish  suit- 
able food  and  whc^esome  water.  If  a  com- 
mon carrier  furnishes  unwholesome  and 
poisonous  water  to  stock  that  is  being  trans- 
ported by  it,  It  is  no  defense  to  say  that  he 
did  not  Imow  the  water  was  unwholesome  or 
poisonous.  It  Is  the  carrier's  duty  to  know, 
and  If  poisonous  food  or  water  is  furnished 
the  carrier  furnishes  it  at  his  peril. 

[4,  6]  The  evidence  of  value  of  the  sheep 
was  definite  and  exact — $7.40  per  head  for 
some  of  the  sheep  and  $5.90  per  head  for 
others.  Byram  testified  that  his  sheep  were 
wrath  $7.^  per  head  "right  here  in  Mor- 
gan," a  station  on  the  Unlcm  Pacific  railroad 
a  few  miles  east  of  Ogden ;  the  latter  being 
the  nearest  railroad  station  to  Huntsville, 
the  initial  point  of  shipment  Plaintiff  was 
entiUod  to  recover  the  market  value  of  the 
sheep  at  Omaha,  Neb.,  the  p<^t  of  destina- 
tion. Presnmably  the  market  value  was 
higher  at  Omaha  than  at  Huntsville^  Ogden, 
or  Mwgan,  Utah,  or  North  Platte,  Neb.  The 
value  at  Huntsville,  plus  the  freight  which 
had  been  paid,  would  ordinarily  be  the  mar- 
ket value  at  Omaha.  The  market  fluctna- 
ti<Mi8  might  malie  a  decided  dlfferoxse  one 
way  or  the  other.  The  witnesses  were 
shown  to  be  competent.  They  had  sold  th^r 
ahe^  aa  the  Om&hA  market  They  wore  in 
the  sheep  budneaa,  and  were  fully  qualified 
to  testify  as  to  the  market  value  in  Utah  and 
as  to  the  market  value  in  Omaha.  On  croas- 
waminatlon  no  questions  were  asted  of  the 
wi^esses  regarding  tjie  subject  of  valua 
Botii  parties  seemed  to  be  satisfied  with  the 
proof. 

In  Dee  v.  San  Pedro,  L.  A.  &  S.  U  R.  S. 
Co.,  QO  Utah,  107,  107  Pa&  246,  one  <tf  the 
questions  involved  was  as  to  the  value  of 
hor^  at  Salt  Lake  City,  ^lere  was  no 
direct  proof  at  all  <tf  the  value  in  Salt  Lake 
City,  the  place  where  the  value  of  the  horses 
ou^ffat  t»  have  been  shown.  It  was  diown, 
however,  that  the  horses  were  purchased  at 
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Pocatello  for  $125  each,  then  shipped  via 
Salt  Lake  City  to  Los  Angeles,  the  higher 
market  They  were  rebUled  at  Salt  Lake 
City.  Referring  to  the  question  of  value  In 
the  I>ee  Case,  at  page  179  of  the  Utah  re- 
port (167  Pac.  250),  Mr.  Justice  Thnrman  an- 
nounces the  role  which  Is  apiHicahle  here  as 
being: 

"The  presumption  Is  almost  condusiTe  that 
the  horses  were  worth  more  in  Salt  Lake  City 
than  in  Pocatello,  because  they  were  nearer 
the  better  market" 

Flalntlff  established  the  value  of  the  sheep 
at  Morgan,  east  of  Ogdeu.  Presumably  the 
ilhaefi  would  have  been  worth  more  at  North 
Platte,  and  still  more  at  Omaha.  The  de- 
fendant ther^re  could  not  have  been  prej- 
udiced by  proof  of  value  at  Huntsville,  Og- 
dea,  or  Morgaii,  at  least  In  the  absence  of 
any  evidence  rebutting  the  presumption  tbey 
were  worth  more  at  Omalia. 

Considering  all  of  the  testimony  produced 
plaintiff  in  the  Ils^t  most  favorable  to 
him,  It  was  sufficient  to  justify  the  court  In 
denying  the  motion  for  nonsuit 

After  both  parties  had  rested,  the  defend- 
ant moved  fiMr  a  directed  verdict  in  his  fa- 
vor. The  denial  of  this  motion  by  the  court 
is  assigned  as  ertm. 

[I]  On  the  part  of  the  defendant  evidence 
contradicting  that  of  plaintiff  was  introduc- 
ed. The  plaintiff  was  corrobwatetf  by  the 
testimony  of  one  <tf  the  deffendanf  s  witness- 
es as  to  the  daim  of  the  alkaline  nature 
OA  land  about  North  Platt&  Evidence  was 
adduced  tending  to  establish  the  afflnuatlve 
defense  that  the  sheep  died  firom  disease^ 
A  veterinarian  of  North  Platte  who  examin- 
ed the  sheep  -testified  that  in  his  opinion 
they  died  from  h«nordiagIc  septicemia. 
Ears  srere  cut  from  some  of  the  sheep  that 
died  and  sent  to  a  promlnoit  veterinarian 
at  Kansas  City,  who  made  a  microscopical 
examination  of  blood  from  each  ear  sent 
him.  Other  tests  were  made  by  this  veteri- 
narian, and  from  all  of  them  he  conduded 
that  the  sheep  had  died  from  hemorrhagic 
septlcieerala.  )  He  said  that  he  found  "the 
presence  of  a  gram  of  negative  bipolar  non- 
motlle  hemorrhagic  septlctemia  which  ful- 
fills the  characteristics  of  the  hemorrhagic 
septlcfemia  bacteriunL**  How  any  of  the 
sheep  survived  Is  a  mystery  that  "passeth 
all  understanding."  From  the  verdict  it  Is 
a^^arent  that  to  the  jury  this  expose  was 
confusing  rather  than  informatory,  obfuscat- 
ing rather  than  Illuminating.  Counsel,  how- 
ever, contend  that  the  expert  testimony 
should  have  been  accepted  by  the  jury  as 
conclusive.  Posrihly  the  jury  failed  to  give 
to  the  testimony  of  these  expert  witnesses 
the  weight  to  which  it  was  entitled,  bat  the 
weight  of  testimony,  Inclndlnir  that  of  ex- 
pert wltneeees,  is  wholly  a  subject  for  the 
jury's  determination.  Doubtless  the  defend- 
ant presoited  a  strmg  defense^  but  it  is  evi- 


dent from  their  verdict  that  the  jurors  be- 
lieved the  sheep  men  and  farmers  and 
doubted  or  rejected  the  testimony  of  the 
vetorinarlans  and  biologists.  It  is  not  with- 
in the  province  of  an  appellate  court  to  pass 
upon  the  evidence  and  say  that  the  opini«i 
of  the  jury  was  wrong. 
[7,  S]  Counsel  fw  def^dant  say  that— 

"Under  the  facts  and  the  law  of  this  case  the 
burden  was  upon  the  plaintiff  to  prove  the 
carrier's  negligence,  that  is,  that  the  sheep 
drank  poisonous  and  unwholesome  water  in  the 
stockyards  at  North  Platte,  and  that  such  con- 
dition of  tiie  water  was  known  to  the  defend- 
ant and  was  the  cause  of  the  death  of  the 
sheep." 

The  Jury  were  prc^erly  instructed  that 
the  burden  of  proof  was  upon  the  plaintiff, 
and  while  the  plaintiff's  testimony  does  not 
seem  especially  ctrnvindng,  there  was  aome 
substantial  teetlnumy  from  which  It  <*outd 
logically  be  Inferred  and  craiciuded,  not  on- 
ly that  the  water  was  unwholesome  or  pcL- 
sonous,  but  that  drinking  of  it  killed  the 
sheep.  So  far  as  notice  of  the  cwdltton  of 
the  water  to  d^endant  Is  concerned,  the  evi- 
dence adduced  by  plaintiff  in  rebuttal,  to 
which  no  objection  was  made,  was  suIBclent 
to  prove  notice  to  defendant  that  sheep 
drinking  from  this  water  frequently  died.  Mr. 
Marriott  a  witness  for  plaintiff,  testified 
that  prior  to  1919  he  had  watered  sheep  in 
the  pasture  connected  with  the  North  Platte 
stockyards  and  had  sheep  die  frwn  drinking 
the  water.  When  in  1919  he  selected  a  pas- 
ture south  of  the  stoc^ards  in  which  there 
was  no  stagnant  water  his  dieep  "did  fine." 
So  that  if  notice  of  the  cmdltlou  of  the 
water  was  necessary  to  make  defendant  lia- 
ble, testimony  was  produced  by  plaintiff 
tending  to  show  that  the  ctrnditicm  of  the 
water  bad  existed  for  sudi  length  of  time 
that  notice  of  its  unwholeeome  and  pdson- 
ous  character  was  Imputed  to  defendant. 

The  request  for  a  directed  verdict  was 
therefore  properly  doiIed. 

When  testifying  on  cross-examinatixMi,  tiie 
plaintiff  stated  that  he  had  read  the  ecu- 
tract  under  which  the  sheep  were  transport- 
ed, hereupon  the  defendant  offered  the 
shipping  contract  In  evldrace  for  the  pur- 
pose of  showing  that  the  plaintiff  hims^ 
understood  and  contracted  to  unload  the 
sheep.  It  was  claimed  that  the  ccmtract  was 
material  because  the  witness  said  in  direct 
examiuati(m  that  the  carrier  drove  the 
sbe^  into  the  pastorb  In  the  language  of 
d^endant's  cotmsel: 

"We  want  to  show  that  if  these  sheep  were 
permitted  to  rush  to  tiiat  water  and  It  was 
going  to  be  detrimental  to  them,  I  don't  caie 
whether  it  was  fresh  or  polsMions,  thai  plidn- 
tiff  himself  was  to  blame.'* 

An  objection  to  the  Introduction  of  the 
c(Hitract  was  sustained  by  iha  court  VbSa 
mling  is  asdgned  as  error. 
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[I*  II]  OontrUintav  netfigoice  Is  net 
pleftded  by  the  defendanL  Mw  Is  any  con- 
tract Imposlsg  qtedal  condittODB  pleaded  in 
the  answer.  No  <dalm  Is  made  in  defend' 
an^B  answer  that  lOaintlff  tailed  to  perftnm 
any  dvty  that  devolved  opcai  bim.  The  ob- 
jection to  the  IntrodtKtlcm  of  the  contract 
was  thwefore  pn^Krly  sustained,  for  the  rea- 
son that  the  proposed  proof  woald  have  twen 
pn^per  mly  for  the  porpose  estabUdiing 
contrihaton^  ae^igence  aa  the  ^rt  of  plaln- 
tiir  and  that  he  did  not  care  for  the  sheep 
as  he  diotild  hare  done.  Another  reasmi 
why  the  mllng  would  not  1>e  reversible  error 
is  that  no  eneptUni  wm  taken  to  the  court's 
mllng. 

An  examination  of  the  court's  Instructions^ 
to  which  many  exceptions  were  taken  by 
defendant,  discloses  no  material  or  prejudi- 
cial «*ror.  Nnmerona  requests  to  Instruct 
were  made  by  defadaot.  Those  that  were 
correct  and  that  were  applicable  to  the  facts 
were  given  in  substance. 

There  being  no  reversible  error  in  the  rec- 
ord, the  jodgment  is  affirmed. 

CORFMAN,  C.  J.,  and  GIDEON,  THUB- 
ICAN,  and  FEXC^  3J^  coacor. 


PERRIN  V.  UNION  PAC.  R.  CO. 
(No.  3480.) 

(Sivrane  Oonrt  of  Utah.  Oct  18,  1921.) 

1.  Appeal  and  error  C=>870(6)— Record  of 
-flrst  trial  at  end  of  whloh  ooart  flrantod  a 
aew  trial,  preserved  In  bill  of  exceptlOBS,  Is 
reviewable  on  appeal. 

Where  there  were  two  trials  and  at  the 
end  of  the  first  the  coart  granted  a  new  trial 
and  the  record  of  the  first  trial  is  preserved 
in  t^e  bin  of  exceptions  the  ruling  If  assigned 
as  error  may  be  reviewed  on  appeid  from  the 
final  Judgmenti 

2.  Master  and  servant  ^29((I2)— Instmo- 
tlon  on  presumption  against  oontrlbutory 
negligence  of  deceased  employ^  held  oorreot. 

Id  action  for  causing  the  death  of  a  brake- 
man,  instruction  that  in  the  absence  of  evi- 
doiee  there  Is  a  presumption  that  the  de- 
ceased used  due  care  about  the  work  when  he 
was  killed,  and  Oiat  he  did  all  that  was  rea^ 
sonably  required  of  him  for  his  protection, 
was  correct,  where  there  was  no  evidence  to 
show  juat  how  the  accident  happened. 

3.  New  trial  ^72— New  trial  may  ba  granted 
If  trial  eeart  determines  Jsry  did  not  give 
dne  weight  to  anoontradloted  testimony. 

In  action  for  death  of  a  brakeman,  where 
the  engineer  testified  that  the  train  had  stop- 
ped when  the  brakeman's  light  disappeared  on 
account  of  going  between  the  cars,  and  his  tes- 
timony was  uncontradicted,  It  was  the  duty 

'  HIrabclll  T.  Daniels,  44  UUb.  88,  U8  Pec  1171 


of  trial  court  on  motion  for  nsrw  trial  to  de- 
termine whether  the  jury  had  given  due 
weight  to  this  teatimony,  and  if  in  its  judg- 
ment the  jury  had  tailed  to  give  it  proper 
weight,  It  was  no  abuse  of  discretion  to  grant 
a  new  trial. 

4.  Appeal  and  error  <t=3>l018(3)— Qsastlon  of 
weight  of  evidonoe  en  netlen  for  new  trial 
Is  for  the  trial  eeirt. 

Consideration  of  the  weight  of  evidence 
on  motiona  for  new  trial  Is  pecqliarly  within 
the  province  of  the  trial  courts. 

5/  Appeal  and  error  «»977(3)— Order  grant- 
ing new  trial  net  set  aside  on  appeal  unless 
there  Is  an  abase  of  iflsoretlon. 
Appellate  courts  will  not  set  aride  an  or- 
der granting  a  new  tzial  unless  there  la  an 
i^arent  abuse  of  discretion.* 

6.  Master  and  servant  ®=>265(I4)— Presump- 
tion deoeased  brakeman  exerdsed  ordinary 
care  in  going  between  oars. 

In  action  against  a  railroad  company  for 
the  death  of  a  brakeman.  where  there  was  no 
direct  evidence  as  to  how  the  acddent  hap- 
pened, htUd  tiiat  there  was  a  presumption  tiiat 
deceased  exercised  ordinary  care  in  going  Iw- 
tween  cars  to  connect  an  air  hose.* 

7.  Master  and  servant  ^289(2)— Contribu- 
tory negllgeaoe  of  deceased  brakeman  qnes- 
tloa  for  Jury. 

In  action  against  a  railroad  company  for 
death  of  a  brakeman,  a  presumption  of  the 
exertise  of  ordinary  care  by  the  deceased, 
whidi  arose  in  the  absence  of  direct  evidence 
thereon,  is  sufficient  to  take  the  case  to  the 
jury  where  there  Is  evidence  of  defcndanfs 
negligenoe. 

8.  Negligence  ^s»i34(IO>— Evidenee  of  r»> 
spenslMIIfy  for  Injury  inufflolont. 

If  the  probabilities  are  equally  balanced 
that  an  accident  was  produced  by  a  cause  for 
which  defendant  was  responsible,  or  one  for 
which  he  is  not,  the  plaintiff  must  fall.^ 

9.  Evidonoe  «=358a— Pbysloal  facta  nay  be 
relied  on  to  show  negligenoe. 

In  action  for  negligently  causing  the  death 
of  a  Inakeman.  plaintW  may  rely  on  physical 
facts  to  diow  that  bain  moved  while  de- 
ceased was  between  cars,  thou|^  condactor 
testified  negative^  that  be  did  not  observe  it 
move. 

10.  Master  and  servant  «=3378<  18)— Evidence 
held  to  show  ■egilgeat  movement  of  train 
while  deoeased  hr^eman  was  between  ears. 

In  action  against  a  railroad  company  for 
negligently  causing  the  death  of  a  brakeman, 
evidence  held  sufficient  to  prove  that  train 
moved  after  deceased  went  between  cars  to 
couple  an  air  hose,  and  that  his  dangerous 


■  Valfotls  V.  Utata-Apex  U.  Co..  E6  Utah,  IBl,  184 
Pac.  802 ;  Hirabelli  r.  Daniels,  44  Utah.  88,  138  Pae. 
UT2;  Van  Dvke  v.  Ogdea  Sav.  Bank,  48  Utah,  006, 
161  Poc.  60;  Salt  L^ke  Inv.  Co.  T.  Stoutt,  64  ITtali, 
100.  180  Pac.  182. 

■  Lewis  T.  Rio  Grande  Western  Ry.  Co.,  40  Utah, 
«8,  121  Pac  97. 

*Tremelllns  v.  South.  Pac  Co..  270  Pae.  83. 


«s»For  othar  cases  see  same  topic  and  KBy>-MUUBSlR  In  aU  Key-Numbered  DlaeaU  and  ladttas. 
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poaitioii  wu  known  to  the  enginstr  and  cod- 
dactor. 

(I.  Negllsenoe  ^134(2)— Clraimttuitlil  evi- 
dence HffldQnt. 

While  it  was  incumbent  apon  plaintiff  to 
prove  negligence,  poBitive  or  direct  proof  is 
not  required,  bat  It  mar  be  inferred  from  the 
circumstanceB.B 

12.  Appeal  and  error  ^»7I9(I)— Atsigameat 
of  error*  necessary. 

The  Supreme  Court  is  not  authorized,  ei- 
ther by  statute  or  rulea  of  court,  to  review 
any  ruling  of  the  district  court,  unless  error 
is  assigned  desiguating  or  specifying  the  al- 
leged error.* 

13.  Appeal  and  error  «»207,  237<l)— With- 
out reqesst  to  withdraw  Improper  remarks 
of  counsel  or  to  instruct  the  Jury  te  disre- 
gard them,  the  error  Is  not  reviewable. 

Where  the  trial  court  was  not  requested 
to  withdraw  remarks  of  cotmael  alleged  to  be 
improper,  or  to  iostrnet  the  jury  to  disregard 
that  part  ot  the  argument,  the  error  la  not 
reviewable.^ 

14.  Neillffeioe  «s»IOl— Centrfbatory  W0l>- 
geaoe  mitlgatee  dinagM  aader  federal  act. 

Under  the  Federal  Bmployers'  liability 
Act,  I  3  (U.  S.  Comp.  St.  S  8659).  the  fact 
that  deceased  may  have  been  guilty  of  con- 
tribntory  ne^gence  would  not  bar  recovery, 
but  could  be  con»dered  by  the  jury  in  mitiga- 
tion of  damages. 

15.  Master  Md  servant  «s>226(l)— Risk  of 
employer'a  ■egllgenos  Mt  aetnned. 

Where  brakeman  was  Injured  throni^  the 
negligence  of  Us  empliqrer,  the  Iniary  did  not 
reault  from  any  naual  'and  ordinary  danger 
ineidettt  to  his  employment  and  the  risk  of 
injury  was  not  assumed. 
Fridk,       and  Corfman,  a  J.,  dissenting. 

Appeal  from  District  Court,  Weber  County ; 
A.  W.  Agee.  Jndge. 

Action  by  Elizabeth  Mabel  Ferrin,  adminis- 
tratrix of  the  estate  of  Arthur  O.  Perrin, 
deceased,  against  the  Union  Padflc  Rail- 
road Company.  From  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Geo.  H.  Smith,  John  V.  Lyle,  and  R.  B. 
Porter,  all  of  Salt  Lake  City,  and  C.  R.  Hol- 
lingBWorth,  of  Ogden,  for  appellant. 

John  O.  WIUU  and  Howell  &  Wright,  aU 
of  Ogden,  for  respondent. 

GIDEON,  J.  The  respondent,  as  adinlnls- 
tratrU  of  the  estate  of  Arthur  O.  Penio, 

docea sed ,   b r ou gh t    this   a<*ti on   to  recover 

*Dearden  v.  Railroad,  SS  Utah,  147.  93  Pac.  m; 
.TobiiBan  T.  Sliver  Ktng  Coo.  U.  Co.,  64  Vtab,  S4, 
1T9  Pac  61. 

•Teakle  v.  Ratlroad.  82  Utab,  SS4.  90  Pae.  40S, 
10  U  R.  A.  (N.  B.)  4S6;  Aodrewa  v.  Free,  46  Utah, 
50fl,  146  Fac.  666;  Vancott  v.  Wall,  53  UUh,  282,  17S 
Pac.  42;  Sargent  v.  Union  Fuel  Co.,  37  UUh.  392. 
108  Paa  K8:  Smith  v.  Nelioo,  23  Utab.  SI2,  66  Pac. 

as. 

<  Andrewe  v.  rree,  4fi  Utah.  SOB.  146  Pao.  666. 


damages  for  his  death.  The  damages  are 
sought  for  the  benefit  of  herself  as  the  widow, 
and  one  minor  diild,  Florence  W.  Perrin. 

[1]  At  the  time  of  the  accident,  appti- 
lant  was  engaged  In  interstate  commerce,  and 
deceased  was  in  its  employ  as  a  rear  brake- 
man.  Kecovery  is  therefore  sought  under 
the  federal  Employers'  liability  Act  (35  U. 
S.  St.  L.  65,  c  149;  U.  S.  Comp.  St.  « 
8657-8666).  Two  trials  were  had.  The  first 
resulted  in  a  verdict  in  favor  of  api>eUant. 
Thereafter  the  district  oourt  granted  a  new 
triaL  That  ruling  is  assigned  as  error  on 
this  appeal.  The  record  of  the  Urat  trial 
Is  preserved  in  the  bill  of  exceptions,  and  is 
therefore  before  this  court  for  review.  Hlra- 
belU  V.  Daniels,  44  Utah,  88,  138  Pac.  UT2. 
l^e  complaint  charged  negligence  on  the 
part  of  the  appellant:  (1)  That  appelant, 
in  violation  of  Its  duty,  negligently  and  care- 
lessly backed  Its  train  and  the  cars  between 
wbidi  the  deceased  had  gone  for  the  purpose 
of  connecting  the  air  hose,  a  dnty  imposed 
upon  him  by  his  employment,  without  giving 
timely  or  any  warning  of  its  intraiUon  to' 
move  the  train;  (2)  that  appellant,  in  viola- 
tion of  Its  du^,  negligently  and  carelessly 
failed  to  keep  the  ai^Uances  of  the  cars, 
particularly  the  handhold  of  the  angle  cock 
of  the  air  hose  of  the  car  where  the  deceased 
was  working,  in  a  state  of  repair,  and  permit- 
ted the  same  to  become  defective  and  insuffi- 
cient. The  answer  denied  negligence.  As 
an  affirmative  defense  deHendant  pleaded  con- 
tributory negligence  and  assumption  of  risk. 

The  court.  In  Its  instructions  upon  the  first 
trial,  limited  the  consideration  of  the  Jury  to 
one  ground  of  negligence,  namely.  Did  ap- 
pellant after  deceased  went  between  the 
cars,  more  the  train  without  giving  the  de- 
ceased notice  of  Its  int^tlon  to  do  so.  and, 
if  so,  did  the  same  constitute  negligence  upon 
which  respondent  could  recover?  Two  of  the 
grounds  claimed  for  a  new  trial  were:  (a) 
Errors  In  law  occurring  at  the  trial ;  (b)  In- 
sufficiency of  the  evidence  to  Justify  the  ver- 
dict. The  district  court,  as  Indicated  by  an 
entry  In  the  record,  was  of  the  opinion  that 
it  had  erred  in  not  submitting  to  the  Jury 
both  grounds  of  negligence  alleged  in  the 
complaint  and  in  limiting  the  consideration 
of  the  Jury  to  <Hie  ground  cmly. 

Appellant  contends  that  at  the  first  trial 
no  error  was  committed  that  Justified  the 
granting  of  a  new  trial.  It  Is  argued  that 
the  mere  fact  that  the  court  may  have  com- 
mitted errors  of  law,  or  that  the  verdict 
was  not,  in  the  Judgmeit  of  the  court,  what 
it  should  have  been  under  the  evidence,  does 
not  authorise  granting  a  new  trial;  that 
there  was  testimony  In  the  record  from 
which  the  Jury  could  reasonably  condude 
that  the  respondent  had  failed  to  establish 
her  right  to  recover,  and  it  was  therefore 
error  on  the  part  of  the  district  court  to 
grant  a  new  trial. 


•For  ottaer  eaen  aaa  aame  topic  and  KBT-NUKBBR  In  all  Kay-Numbmd  DtgeaU  aiid  lodMtes 
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BeUanoe  Is  had  npm  the  opinion  of  tills 
court  In  HIrabeUi  t.  Daniels,  supra,  to  sup- 
port appeUanf  s  oontoitloD.  In  the  Hlrabelll 
Case  tlie  district  court  granted  a  new  trial 
for  the  reasMi  that  the  jury  bad,  in  the  Judg- 
ment of  the  court,  determined  the  damages 
in  an  amount  less  than  the  court  thought 
the  evidence  warranted,  and  this  court  held 
that  an  abuse  of  discretion.  Mr.  Justice 
Straup,  speaking  fbr  the  court,  said: 

'^e  are  indeed  slow  to  Interfere  with  s 
mliiv  grantiiig  or  refasing  a  sew  trial  on 
questionB  relating  to  damageB,  bat  a  coart 
on  the  measure  of  general  damages  cannot 
tie  a  jury  to  only  pain  suffered,  and  when  they 
follow  and  obey  that  inatruction,  then  set  the 
rerdict  aside,  not  for  a  misdirection,  but  on 
the  ground  that  they  disregarded  or  miscon- 
reived  the  fatstmcttens  snd  rendered  a  Ter- 
tfet  wUA  the  eonrt  tiilnks  does  not  ade- 
Quate^  eompenaats  tiie  plalntUf  for  his  gen- 
eral danuges-** 

In  the  present  case  the  district  court  grant- 
ed a  new  trial  for  the  reason  that  It  had  lim- 
ited the  consideration  of  the  Jury  to  one 
ground  of  negligence.  The  complaint  charg- 
ed two  acts  of  negligence,  and  there  was  tes- 
timony, in  the  Judgment  of  the  court,  tending 
to  establish  both.  The  new  trial  was  grant- 
ed, not  because  the  Jury  had  disregarded  or 
misconceived  the  Instructions  and  rendered 
a  verdict  which  the  court  did  not  think  ade- 
quately compensated  respondent,  but  rather 
for  a  *^sc!irection,"  or  a  failure  to  Instruct 
upon  an  issue  presented  by  the  pleadings. 
The  court  was  of  the  opinion  that  such  issue 
had  some  support  In  the  testimony.  How- 
ever, as  this  court  is  of  the  opinion  that 
there  was  no  testimony  at  either  trial  tend- 
ing to  prove  that  the  condition  of  the  angle 
<ixA  was  the  cause  of  or  contrtbut'ed  to  the 
injury,  no  opinion  is  expressed  as  to  whether 
gnuitlng  a  new  trial  would  have  been  an 
abuse  of  discretion  if  there  had  been  no  other 
grounds  authorizing  or  Justifying  such  ac- 
tion. There  are  other  reasons  which,  in  our 
jud^ent,  warranted  the  oonrt  in  granting 
the  motkm. 

[21  At  the  first  trial  the  plaintiff  request- 
ed the  following  Instmctlon : 

"Yon  are  instructed  that  in  the  absence  of 
evidence  there  is  a  presamptlon  that  the  de- 
ceased, Arthur  G.  Perrio,  osed  due  care  in 
and  aboot  the  work  that  be  was  engaged  in 
when  he  was  killed:  and  that  he  did  all  that 
was  reasonably  required  of  him  for  bis  pro- 
tection while  so  engaged." 

It  Is  contended  that  the  foregoing  re- 
quest is  not  a  correct  statement  of  law,  and 
the  refusal  to  give  an  erroneous  instruction 
is  never  ground  for  granting  a  new  trial,  a1- 
thou^  the  litigant  may  have  been  entitled  to 
an  Instruction  relating  to  the  subject  of  the 
request.  It  is  argued  that  the  last  clause  of 
the  above  instruction  does  not  state  the  law, 
aad  it  would  have  beai  error  to  give  the  in- 
stnietlon  as  requested.  Just  in  what  my  the  state 


instruction  Is  erroneous  Is  not  vwy  clearly 
stated  in  counsel's  brief.  The  Instmctlon  Is 
applicable  only  In  the  absence  of  evidence 
as  to  Jost  how  the  accident  happened.  There 
was  no  eyewitness.  It  Is  only  In  such  cases 
that  litigants  are  entitled  to  this  or  a  like  in- 
struction. There  seems  to  be  no  difference 
between  the  general  instruction  tliat  the  de- 
ceased "used  due  care  In  and  about  the  work 
he  was  engaged  in  when  he  was  killed,"  and 
the  additional  clause,  "and  that  he  did  all 
that  was  reasonably  required  of  him  for  his 
protection  while  so  engaged."  The  exercise 
of  due  care  necessarily  Implies  the  doing  of 
what  la  reasonably  required.  That  clause, 
at  most,  Is  but  a  reiteration  of  the  first  part 
of  the  lostrucUon.  The  court  refused  to  give 
the  instruction.  We  are  of  the  opinion  the 
plaintiff  was  entitled  to  this  oi  some  similar 
Instruction.  The  rule  of  law  stated  is  not 
found  in  any  other  instruction  given. 

[3,  4]  Moreover,  at  the  first  trial  the  en- 
gineer testified  as  follows: 

"Q.  Now,  at  the  time  the  train  stopped,  the 
light  at  the  rear  end  of  the  train  was  still 
visible,  as  I  understood  you  a  littie  while 
ago?    A.  Yes,  sir. 

"Q.  The  lantern  light,  did  yon  afterwarda 
see  it  disappear?   A.  Yes,  sir. 

"Q.  And  when,  with  reference  to  the  time 
you  stopped  the  train?  A.  Why,  the  train 
was  stopped  when  it  disappeared. 

"Q.  The  train  was  stopp^  when  it  disap- 
peared?   A.  Yes,  sir. 

"Q.  And  rthen,  with  reference  to  that  stop- 
page, did  it  disappear?  A.  Well,  I  don't 
Icnow.  I  didn't  pay  any  attention.  It  disap- 
peared right  away. 

"Q.  Now,  when  you  say  the  train  was  stop- 
ped do  yon  mean  tiie  entire  train  was  stopped, 
or  that  the  engine  was  stopped  and  the  car 
next  to  yon?  A.  Aa  far  as  I  know,  the  whide 
train  waa  stopped." 

That  testimony  was  nowhere  contradicted. 
After  the  train  l>ecame  stationary  it  could 
only  move  by  some  act  of  the  engineer,  either 
some  movement  of  the  engine  or  by  releas- 
ing the  air  on  the  brakes,  thereby  pormit- 
tlbg  the  slack  of  the  cars  to  run  out.  In 
either  event  the  defendant  could  be  charged 
with  negligence  by  reason  of  the  fact  that 
the  engineer  knew  the  deceased  had  gone 
between  the  cars.  It  was  the  duty  and  privi- 
lege of  the  district  court,  In  considering  the 
motion  for  a  new  trial,  to  determine  whether 
the  Jnry  had  given  due  weight  to  this  uncon- 
tradicted testimony.  If  in  the  court's  Judg- 
ment the  Jury  had  failed  to  give  such  weight 
to  the  testimony  as  it  was  entitled  to  re- 
ceive, it  was  no  abuse  of  discretion  to  gmnt 
a  new  trial.  Rleon  v.  Harris,  50  Okl.  764, 
161  Pac.  584.  Our  statute  relating  to  new 
trials  is  taken  from  the  Oalifornia  Code. 
Gonsideration  of  the  weight  of  evidence  on 
motions  for  new  trial  Is  peculiarly  within  the 
province  of  the  trial  courts,  as  has  frequent- 
ly heea  held  by  the  Supreme  Court  of  that 
Sherman  t.  Mitchell,  46  Gal.  S77; 
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BJomum  r.  Ft  Biagg  Redwood  Oo.,  92  Oal. 
600,  28  Pac.  601;  GartoD  v.  Stern,  121  Gat 
847.  68  Paa  004;  In  re  Mattlu,  118  €aL 
478y  46  Pac.  818;  Holtum  v.  Qermania  life 
Ins.  Co.,  189.  GaL  046,  78  Pac  691.  To  the 
■ame  effect  Is  the  great  w^sht  of  authority. 
29  Oyc  1011,  note. 

[I]  Appellate  couita  wtU  not  set  aalde  an 
ord»  granting  a  new  trial  unleaa  there  Is 
an  apparent  abuse  at  dlscretkHi.  Tallotis  t. 
UUh-Apez  M.  Ga.  66  Utah,  161,  184  Pac. 
802;  HlrabelU  y.  Daniels,  supra;  Van  Dyke 
T.  Ogden  Sav.  Bank,  48  Utah.  006,  161  Pac. 
60;  Salt  Lake  Znv.  Ga  T.  Stontt,  64  Otah, 
100.  180  Paa  182;  Fitger  t.  Guthrie  &  Co., 
89  Minn.  880.  94  N.  W.  888;  20  B.  O.  L.  227. 
There  was  no  abuse  of  dlacmtlon  In  granting 
a  new  trial.  Qlierefore  tUs  as8ignmeirt.of  er- 
ror cannot  prevail. 

Bespondent  was  pnmitted  to  file  an 
amended  complaint  It  Is  alleged  tiiat  appel- 
lant is  engased  In  intontate  commerce  as 
a  common  carrier  by  railroad  between  Ogden, 
Utah,  and  Omaha,  Neb. ;  that  tbe  deceased 
n;a8  at  the  time  of  the  acciftent,  to  wit,  on 
September  22. 1916.  employed  by  appellant  in 
such  commerce  as  brakeman  upon  one  of  its 
trains;  that  at  said  time  the  appellant  was 
transporting  over  its  road,  at  or  near  a  station 
known  as  Red  Desert,  In  tbe  state  of  Wyom- 
ing, a  certain  car  equipped  with  power  train 
brakes,  whidi,  togeOieT  with  other  cars  like- 
wise 80  equipped,  made  up  a  train  of  rail- 
way cars  at  that  time  (H>erated  by  appel- 
lant In  said  commerce;  that  tbe  appellant 
n^llgently,  and  contrary  to  the  acts  ot  Con- 
gress, permitted  the  said  power  train  brakes 
upon  said  car  to  become  defectlTe  and  in- 
operatlTe.  and  that  tbe  same  were  not  main- 
tained In  accordance  with  the  prorliEdons  of 
said  acts;  that  at  the  time  of  Oie  accident,  in 
the  discharge  of  hU  duty  as  brakeman,  the 
deceased  went  between  the  said  defectively 
maintained  car  and  the  caboose  of  the  train 
for  the  purpose  of  connecting  up  tbe  air  hose 
of  said  car  with  the  air  hose  oi  the  caboose 
on  said  train,  and  that,  while  the  deceased 
was  so  engaged,  tbe  ai^llant  so  negligently 
and  carelessly  maintained  and  operated  its 
train  that  fts  a  result  th^ eof,  the  said  de- 
ceased was  seriously  injured  and  died  frcan 
the  effect  of  each  injury. 

The  answer  to  the  amended  complaint  de- 
nied the  acts  of  negligence.  The  appellant 
further  alleged  that  the  deceased  assumed  the 
risks  and  dangers  of  the  employment  and 
that  the  injury  was  caused  throu^  bis  own 
negligence. 

Tb&n  is  little,  if  any,  dispute  as  to  the 
facts.  The  accident  faappeaed  at  or  about  the 
hour  of  9:30  p.  m.  The  deceased  was  em- 
ployed as  a  rear  brakeman  on  a  fre^t  train 
traveUng  east  on  the  line  of  appdlant's  rail- 
way In  the  state  of  Wyoming.  The  train 
arrived  at  Red  Desert  station  about  the  hour 
Indicated.  The  train  was  composed  largely 
of  coal  cars.  At  a  statlm  west  (tf  Bed  Des- 


ert four  or  five  additional  cars,  known  as 
outfit  cars,  were  placed  In  tbe  train  Immedi- 
ately ahead  of  the  caboose.  These  can  were 
to  be  left  at  Red  Desert  Ftw  that  purpose 
a  stop  was  made  and  tbe  caboose  discon- 
nected from  tbe  train.  The  caboose  was  left 
standing  cm  the  main  trade.  The  ontflt  cars 
were  placed  on  a  siding.  The  ronainlng  cars 
were  pulled  onto  the  main  line  and  the  engi- 
neer proceeded  to  back  the  train  to  conple 
onto  the  caboose.  The  deceased  took  his  sta- 
tion at  the  east  or  front  end  of  the  caboose. 
Tbe  omductor.  <Hie  Mr.  Marti,  was  some  9 
or  10  car  lengths  further  east  Tbe  train 
was  backing  slowly  toward  the  caboose,  and 
wh^  within  about  20  or  30  feet  of  same  the 
deceased,  as  part  of  his  duty,  gave  a  "slow 
down"  or  "stop"  signal,  indicating  to  the  en- 
gineer that  the  rear  of  the  train  was  ajh 
proachlng  tbe  caboose.  Accordingly,  the  en- 
gineer ai^Ued  tbe  air  brakes,  gradually 
slacking  the  speed,  and  slowly  pushed  the 
cars  back  until  the  rear  car  came  In  contact 
with  the  caboose.  The  application  of  the  air 
upon  the  brakes  Is  controlled  by  the  engineer 
operating  a  lever,  and  in  that  way  the 
amount  of  force  is  controlled.  A  separate 
or  Independent  set  of  brakes  controls  the  &i- 
gine,  in  no  way  connected  with  the  air  on 
the  brakes  upon  the  cars.  The  engineer  tes- 
tlQed  that  when  the  train  came  to  a  stop  he 
Immediately  released  the  brakes  on  the  cars 
and  set  the  brakes  on  the  ^iglne.  At  the 
time  of,  or  shortly  after,  giving  the  stop  sig- 
nal, and  about  the  time  the  train  became 
stationary,  tbe  light  by  which  the  deceased 
gave  the  signal  to  the  engineer  disapi)eared, 
antarently  going  between  tbe  cars.  Tbe 
conductor  saw  the  Ugbt  disappear.  Both 
the  engineer  and  conductor  kept  watcblng 
for  a  "proceed"  signal.  It  was  the  duty 
of  tbe  deceased  to  give  this  dgnal  as  soon  as 
he  liad  ccmnected  the  air  bose  of  tbe  caboose 
with  the  car  immediately  ahead  and  opened 
the  angle  cock.  After  a  reasonable  time, 
two  m  three  nUnutec^  and  no  one  appearing, 
and  no  signal  being  j^ven,  the  conducts 
walked  to  tbe  rear  of  the  train  to  ascertain 
the  canse  of  the  delay.  Upon  arrival  tbere 
he  found  the  deceased  lying  across  the  aoath 
or  right  rail  of  tbe  track  with  tbe  oast  or 
front  wheel  of  the  rear  trudc  of  tbe  coal  car, 
immediately  ahead  of  the  caboose,  upon  his 
body.  Tbe  deceased  was  unable  to  speak  and 
died  a  few  minutes  later.  Tb»  conducts  im- 
mediately gave  the  engineer  a  '^ck  up^ 
signal  so  as  to  remove  tbe  whe^  of  tbe 
truck  from  the  body  of  tbe  deceased.  Upmi 
tbe  train  moving,  tbe  conductor  opened  the 
angle  code  between  the  caboose  and  tbe  car 
ahead.  Tbe  effect  of  opening  tbe  anfl^e  cock 
was  to  apply  tbe  air  on  the  brakes,  and  that 
In  turn  stopped  tbe  train  Instantly.  The  con- 
ductor found  the  air  hose  betwea  tbe  ca- 
boose and  the  car  ahead  connected  but  the 
angle  cock  was  not  open.  The  lantern  which 
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tbe  deceased  had  at  the  time  he  gave  th6  Big- 1  open  the  angle  codk  between  the  train  and 
nal  to  slow  down  was  fonad  standing  upright  the  caboose.   Under  the  facts  disclosed  by 


near  the  center  of  the  track,  still  burning, 
•ome  three  or  four  feet  east  of  the  body  of  de- 
ceased. The  distance  from  tbe  rear  of  the 
ear  to  the  front  wheel  of  the  rear  truck  is 
12  oris  feet 

mere  Is  much  testimony  as  to  what  effect 
Tdeasing  the  brakes  would  have  upon  letting 
ont  what  is  designated  the  "slack"  of  the 
trala.  On  each  drawbar  connecting  the  cou- 
plings with  the  body  of  the  car  is  a  spring 
wliicb  eompresoes  and  recoils,  ccmtrolled  by 
the  moTemmt  oC  the  train.  In  backing  the 
train,  where  tbe  engine  pushes  against  the 
cars,  this  "dadc"  Is  taken  in,  or  the  cars  be- 
ecme  bonohed,  and  remain  that  way  wblle 
the  train  is  morii^  ba<^ward^  or  while  sta- 
tionary If  the  brakes  are  set  The  testimony 
is  that  there  could  be  as  dincb  as  6  Inches 
sla<&  In  eadi  car.  Theie  were  approximately 
88  cars  In  this  train,  makli«  it  possible  for 
the  train  to  move  IB  feet  In  letting  ont  the 
Black.  Necessarily,  that  would  be  controlled 
bj  the  extent  ttw  cars  had  become  bunched 
In  the  backward  moremcnt 

Aft»  the  acddent  the  train  was  moved 
forward  and  set  out  on  a  side  track  where 
It  remained  until  some  time  after  midnight 
A  weeial  crew  came  £n»n  Bawllns,  Wyo. 
and  the  train  was  taken  to  that  idace,  arriv- 
ing there  about  7  o'clodi:  oa  the  following 
morning.  At  that  time  it  became  the  duty 
of  the  brakeman  who  acomnpanled  ttie  train 
from  Bed  Draert  to  disconnect  tb»  caboose 
from  the  car  immediately  ahead.  He  testi- 
fied that  he  found  the  angle  cock  of  the  air 
hose  difficult  to  opente,  to  sudi  an  extent 
that  It  was  necessary  In  cutting  off  the  air 
to  strike  the  handle  whldi  controlled  the 
valve  with  a  hammer  or  brake  rod. 

At  ^e  dose  of  ttie  testlmwy  appellant 
moved  tat  a  directed  verdict  upon  the  follow- 
ing grounds:  (a)  ^at  there  was  no  proof  of 
any  act  of  negligence  alleged  in  the  com- 
idalnt,  or  otherwise;  (b)  assuming  Qie  angle 
code  was  out  of  r^it,  It  was  not  shown 
that  said  defect  was  the  proximate  cause 
of  the  Injury ;  {(^  whatever  condition  existed 
which  caused  the  injury  was  a  condition 
known  to  the  deceased,  the  dangers  of  which 
be  assamed ;  (d)  assuming  that  the  defectlTe 
ocmdltioD  of  the  angle  cock  was  the  proxi- 
mate cause  of  the  death,  thrae  is  no  proof 
Qiat  ai^ellant  knew,  or,  by  the  exercise  of 
ordinarr  care  could  have  known,  of  such 
etmditlmi.  The  court  denied  the  motion. 
The  refusal  of  the  court  to  grant  the  motion, 
and  its  refusal  to  give  a  peremptory  instruc-. 
Uon  to  And  a  verdict  for  defendant,  con- 
stitute the  principal  errors  relied  on  for  a 
reversaL 

[I,  7]  There  was  no  direct  evidence  as  to 
Jnst  how  the  acddent  happened.  It  was  the 
duty  of  the  deceased  to  go  between  the  cars, 
after  coupling  was  made  and  the  train  be- 
came stationary,  to  connect  the  air  hose  and 


this  record,  the  respondent  was  entitled  te 
tbe  presumption  that  the  deceased  was,  at 
the  time  of  tbe  accident  In  tbe  exercise  of 
ordinary  care.  Lewis  v.  Rio  Grande  Western 
By.  Co.,  40  Uteh,  483,  123  Pac.  97.  That  pre- 
sumption alone  would  entitle  the  respondent 
to  have  the  question  of  contributory  negU* 
gen  CO  submitted  to  the  Jury  if  there  is  evl- 
dence  In  the  record  tending  to  prove  negU- 
genoe  on  the  part  of  the  appellant 

The  testimony,  considered  in  ctmnectlon 
with  the  physical  conditions  found  at  the 
place  at  the  time  of  tbe  injury,  establishes 
concluslvdy  that  the  accident  resulted  fran 
one  of  four  conditions  or  stete  of  facts:  (1) 
Either  the  deceased  went  between  the  ears 
while  the  train  was  still  in  motion,  ctmnectM 
the  air  hose  while  the  train  was  still  mov- 
ing, set  the  lantern  down  In  an  upright  posi- 
tion,  and  was  then  knocked  over  or  tripped 
and  feu  while  tlie  train  was  stIU  moving;  or 
(2)  the  deceased  went  between  the  cars  while 
the  train  was  stUl  moving,  made  the  connec- 
tion of  the  air  hose,  was  either  knodced  over 
or  trln>ed,  and  in  Mling  the  lantern  was  In 
stmie  way  knoAed  from  his  grasp  and  fen 
to  the  ground  In  an  upright  posltlfm  near  the 
center  tjl  the  track ;  or  (8)  deceased  went  be- 
tween the  cars  while  the  train  was  BtlU  In 
motion,  succeeded  in  making  tbe  coni^lng 
of  the  air  hose,  set  the  lantern  down  at  the 
time  the  tnln  became  stationary,  and  1^ 
It  in  an  uiH-lght  position  for  the  purpose  of 
opening  the  angle  cock,  and  the  train  after- 
wards moved  and  deceased  was  knocked  un- 
der the  wheds,  resulting  in  death ;  or  (4)  the 
deceased  went  between  tiie  cars  after  the 
train  became  stetlonary,  placed  his  lantern 
on  tbe  ground  either  before  or  after  making 
the  conidlng  of  the  air  hose^  and  the  train 
flien  moved  and  the  Injury  resulted.  If 
eitber  the  third  or  fburth  stete  of  facts  ex- 
isted, then  negligence  la  shown  on  the  part 
of  defendant  If  the  Urst  or  second  state  of 
facts  la  as  reasonable  or  prolsable  under  all 
the  drcnmstances  and  condiUons  surround- 
ing the  acddwt,  then  It  Is  the  duty  of  the 
court  to  hold  that  there  is  an  absence  of 
proof  of  n^Ugaice  In  the  record,  or  any  fact 
upon  which  negligence  can  be  inferred. 

[t]  This  court,  in  harmony  with  the  weight 
of  authority,  is  committed  to  tbe  rule  that — 

"If  the  probabilities  are  eqaallj  balanced 
that  the  accident  was  produced  by  a  cause 
for  which  the  defendant  is  responsible  or  by 
one  for  wblch  he  is  not,  the  plaintiff  must' 
fail."  TremeUing  v.  Sou.  Pac.  Co.,  170  Pac  S3. 

To  hold  that  the  first  or  second  state  of 
facts  Is  as  reasmiable  or  probable,  under  the 
condlUona  and  drcumstances  disclosed  by  the 
record,  as  the  third  or  fourth.  Is  to  run  coun- 
ter to  the  physical  fads  described  by  the  wit- 
nesses, and  in  addition  to  that  it  ignores  the 
presumption,  to  whidi  the  re^ndent  Is  entt- 
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tied,  that  the  deceased  was  In  the  exercise  of 
ordinary  care  In  the  performance  of  iiis  duty 
at  the  time  of  the  accident  The  location  of 
the  lantern,  the  fact  that  the  lantern  was 
8t£uiding  upright  and  was  Btlll  buroing,  the 
position  of  the  body,  if  not  conclusive  proof,  Is. 
at  least,  strwigly  suggestive  and  argumenta- 
tive that  the  probabilities  are  that  deceased 
went  between  the  cars  after  the  train  became 
stationary.  The  same  state  of  facts,  in  our 
judgment,  meet  the  argument  of  appellant 
that  there  is  nothing  in  the  record  to  show 
that  the  train  moved  after  It  became  station- 
ary, and  subsequent  to  coming  in  contact 
with  and  being  coupled  to  the  caboose.  It  is 
true  the  conductor  testified  he  did  not  ob- 
serve any  movement  of  the  train.  That  tes- 
timony was  at  most  but  negative.  Had  It 
been  positive,  the  jury  might  have  disre- 
garded it,  especially  if  found  to  be  contrary, 
to  what  the  physical  facts  tended  to  prove. 

[9]  The  re^ondent  relied  upon,  and  had  a 
right  to  rely  upon,  the  physical  facts  to  show 
that  the  appellant  was  negligent  as  charged 
In  the  complaint  In  Dodge  v.  Toth,  95  Conn. 
75,  110  Atl.  454.  the  Connecticut  Supreme 
Court  of  Errors,  in  discussing  the  evidence 
in  a  damage  case,  says: 

'This  wltnesB,  named  Barber,  was  one  of  the 

occupanta  of  the  automobile.  His  testimony 
was  interpreted  by  the  court,  and  perhaps  cor- 
rectly, as  showing  that  Dodge  was  walking  on 
his  left-band  side  of  the  road.  With  this  in- 
terpretation in  mind,  the  court  said  that  the 
plaintiff  offered  no  evidence  in  support  of  her 
allegation  that  the  deceased  was  walking  on 
his  right-hand  side  of  the  highway,  and,  fur- 
thermore, that  if  the  jury  disbelieved  Barber, 
as  they  were  privileged  to  do,  the  result  would 
be  that  the  ease  would  be  barren  of  evidence 
tending  to  show  due  care  on  the  part  of  Dodge. 
Underlying  this  statement  of  reasons  is  a 
serious  disregard  of  the  existence  or  impor- 
tance of  the  physical  facts  in  evidence  at- 
tending the  accident  which  the  plaintiff  relied 
upon  and  had  the  right  to  rely  upon  to  show 
that  Dodge  was  without  fault" 

[IB]  It  is^  In  onr  Judgment,  Idle  to  ar^e 
that  there  is  do  proof  that  the  train  moved 
after  deceased  went  between  the  cars.  It  is 
likewise  idle  to  contend  that  the  train  did 
not  move  after  deceased  had  coupled  the  air 
boee;  Tbd  location  of  the  lantwn  and  the 
position  of  the  body  of  deceased  both  condn- 
sively  prove  tiie  contrary.  The  duty  of  the 
deceased  required  blm  to  go  between  the 
ears,  when  tb^  became  statlcmary,  to  om- 
nect  the  air  hose  and  open  the  ai^e  cock. 
Going  between  the  cars  while  tbe  train  was 
fn  motion  was  not  In  the  exercise  of  reason- 
able care  in  the  performance  of  his  duty. 
The  deceased  did  go  between  the  cars  and 
did  connect  the  air  hose.  The  proof  shows 
that  in  order  to  do  that  It  was  necessary  for 
him  to  bring  the  two  ends  of  the  air  hose 
together;  that  the  air  hose  on  the  coal  car 
was  on  Uw  right-hand  aide  of  the  coapllng 


on  that  car,  and  the  air  hose  on  the  caboose 
was  on  the  left-hand  side  of  the  coupling  on 
that  car.  It  was  therefore  necessary  for 
deceased  to  reach  over  or  under  the  coupling 
in  order  to  bring  the  ends  of  tbe  air  hose  on 
the  two  cars  together.  It  may  be  that  can  be 
accomplished  by  an  expert  railroad  man 
while  the  train  Is  in  motion,  but  It  hardly 
seems  probable,  and  it  would  be  in  disregard 
of  reasonable  care  to  do  so.  In  any  event 
to  justify  refusing  to  submit  the  question 
of  negligence  on  that  issue  to  a  Jury,  the 
court  must  hold,  as  matter  of  law,  that  it 
was  just  as  reasonable  and  probable  that 
the  deceased  placed  his  lantern  upon  the 
ground  while  the  train  was  In  motion,  or  that 
it  fell  from  fals  bands  in  an  upright  position 
while  tbe  train  was  moving,  as  it  is  that  be 
placed  the  lantern  upon  the  ground  at  a 
time  when  the  train  was  standing  still.  It 
was  tbe  duty  of  the  deceased,  after  connect- 
ing the  air  hose  and  opening  the  angle  oo^, 
to  transmit  a  signal,  by  way  of  waving  or 
other  movement  of  tbe  lantern,  indicating 
to  the  engineer  and  conductor  that  the  train 
was  ready  to  go  forward.  Notwltbstandlng 
that  duty,  and  the  fact  that  It  was  to  be 
accomplished  by  waving  the  lantern,  it  is 
•argued  that  the  deceased  may  have  placed 
his  lantern  upon  the  ground  while  the  train 
was  stiU  moving.  To  assume  that  tbe  de- 
ceased did  or  may  have  done  that  would 
be  to  assume  that  bis  conduct  was  contrary 
to  tbat  of  a  reasonable  man  placed  in  such 
circumstances. 

[11]  The  engineer  stopped  the  train  by  tlie 
application  of  the  air  brakes.  It  should  be 
remembered  that  so  kmg  as  the  air  on  the 
brakes  was  not  released  the  train  could  not 
move.  Tb&^OTe,  if  the  train  moved  after 
becoming  stationary,  it  could  only  do  wo  by 
one  of  two  ways,  either  by  tbe  engineer  re- 
leasing the  brakes  on  tbe  train  and  permit- 
ting the  sladc  to  run  out,  or  by  some  move- 
ment of  the  engine.  It  is  In  the  testimony 
that  tbe  train  did  stop.  Tbe  air  on  tbe  train 
was  not  released  nntU  aftn  the  train  came 
to  a  fnU  stop.  Tb»  engineer  testifled  to  that 
fact  The  eiu;lneer  also  received  Hie  stop 
or  slow  down  sigiuQ.  It  la  not  dear  fnm 
his  testimony  on  tbe  secmid  trial  wtaetb»  be 
received  tbe  signal  ttma  the  oondnctor  as 
relayed  to  blm,  or  whether  he  saw  tbe  rignal 
as  gIvCT  by  the  deceased,  biit  that  he  rectived 
the  signal  and  Immediatdy  apidied  tiie  air 
is  without  dlqnite.  The  engineer,  aa  an  qe- 
perienced  railroad  man,  knew  that  when  the 
train  stopped  it  was  the  duty  of  tbe  deceased 
to  go  between  tbe  cars  and  connect  ttae  air 
hose  and  opm  the  angle  cock.  When  that 
was  accomplished  It  was  his  duty  to  give  the 
signal  Indicating  that  the  train  was  ready  to 
proceed.  The  conductor  testified  that  at 
about  the  time  the  train  became  stationary 
tbe  lantern  ll^t  disappeared,  apparently  go- 
ing between  the  canL  It  must  be  held,  Cbec*- 
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fore,  tbat  not  only  the  conductor,  by  reason 
of  actoally  seeing  the  lantern  disappear,  but 
ti>e  engineer,  by  reason  of  hia  expert  knowl- 
edge of  railroading,  is  charged  with  knowl- 
edge of  the  &ct  that  the  deceased  was  be- 
tween the  cars  in  the  discharge  of  his  duty. 
Any  act  which  would  permit  the  train  to 
more  while  deceased  was  in  that  position 
would  be  an  act  of  ne^igence  on  the  part  of 
defmdant. 

It  is  str«Qaonaly  argued  on  behalf  ot  ap- 
pellant, both  In  the  original  bri^  and  in  the 
brief  on  rehearing,  that  there  Is  no  proof  of 
negligence  on  the  part  of  appellant;  that, 
negligence  Is  nerer  inferred  or  presum- 
ed;  that  antil  there  Is  some  testlmtmy  show- 
ing negUgNice  the  court  has  no  right  to 
indulge  In  presumption  or  Inferences,  and 
in  doing  so  is  d^artlng  from  the  rule  that 
has  been  frequeatty  recognized  by  this  court 
NumerooB  cases  are  dted  from  this  and  oth- 
er courts  holding  generally  that  it  Is  incum- 
bent iqxm  the  plaintiff  In  a  damage  case  to 
prove  ne^gence,  and  that  n^llgence  can 
never  be  presumed  or  Inferred.  We  have  no 
intention  of  d^arting  from  that  rule,  but  it 
la  likewise  true  that  positive  or  direct  proof 
of  n^Ugence  Is  not  reaulred,  bat  tiie  same 
may  be  Inferred  from  the  dicumstanoes 
surrounding  the  accident. 

The  Supreme  Court  of  Or^^,  In  Qeldard 
V.  Marshall,  43  Or.  438,  73  Pac.  S30,  says: 

"In  an  action  1^  a  servant  against  hia  mas- 
ter to  recover  damages  for  an  injury,  the  bur- 
den of  proof  is  on  the  plaintiff  to  show  the 
negligence  charged,  and  the  mere  happening 
of  the  accident  is  ordinarily  not  sufficient 
*  *  *  Bat  it  is  not  necessary  that  there 
shoald  be  poaitlTe  proof  of  negligence.  It, 
like  any  other  fact,  mmr  be  Inferred  from  tbe 
dmunstances.  There  may  be.  and  are,  cases 
in  which  the  master's  negligence  is  clearly  in- 
ferable, although  there  is  no  positive  proof 
thereof.  The  mle  is  that  if  two  inferences 
may  be  legitimately  drawn  from  the  facts  in 
evidence,  one  favorable  and  the  other  un- 
favorable to  the  defendant,  a  question  is  pre- 
sented which  calls  for  the  opinion  of  the  jaiy." 

That  rule  of  law  received  the  approval  of 
this  court  in  Dearden  v.  Railroad,  S3  Utah, 
147,  93  Pac  271.  The  court,  at  page  152  of 
33  Utah,  93  Pac.  272,  says : 

'however,  It  is  not  essential,  before  a  fact 
is  made  evident,  that  Its  eristenee  be  establish- 
ed by  posithre  or  conclusive  evidence,  especial- 
ly when  it  pertains,  as  here,  only  to  the  iden- 
tity of  a  thing.  If  such  were  the  case,  the  rule 
of  evidence  permitting  tbe  drawing  of  inferences 
and  tbe  deducing  of  facts  from  other  facts  is 
rendered  useless." 

The  same  rule  of  law  again  received  the 
spproval  of  this  court  in  the  recent  case  of 
Jotmstm  T.  Silver  King  Con.  M.  Co.,  54  Utah, 
at  page  34,  179  Pac.  61.  See,  also,  Galvln  t. 
Brown  A  McCabe^  fS3  Or.  S98,  101  Pac.  071. 
The  ooart,  therefor^  did  not  err  In  delaying 


the  motion  for  a  directed  verdict  or  in  refus- 
ing to  give  the  peremptory  instruction  to  re- 
turn a  verdict  for  defoidant 

A  majority  of  this  court  are  of  tbe  opinion 
that  no  testimony  is  found  in  the  record  that 
the  defective  conditlcm  of  tbe  angle  cock,  if 
It  was  defective,  oontrlbuted  to  or  caused  tbe 
injury.  If  it  be  conceded  that  there  is  testi- 
mony tending  to  show  that  the  angle  cock 
was  in  a  d^ective  cwdition.  It  Is  not  shown 
that  the  deceased  attempted  to  open  the 
same,  or  that  Its  ccmdltlon  in  any  way  con- 
tributed to  or  caused  tbe  accident. 

[12]  No  request  was  made  to  the  district 
court  to  withdraw  that  issue  from  the  con- 
sideration of  tbe  Jury.  No  Instruction  was 
asked  advising  the  Jury  tliat  there  was  no 
evidence  In  the  record  upon  which  a  Judg- 
ment on  that  issue  could  be  supported.  No 
assignmoit  Is  found  in  tbe  record  complain- 
ing of  such  issue  having  been  sulimltted. 
It  is  first  suggested  in  the  petition  for  re- 
hearing. It  Is  therefore  ai:gued  on  behalf  of 
respondent  that  any  ^ror  the  district  court 
may  have  made  in  submitting  that  Issue  to 
tbe  Jury  is  not  before  this  court  for  review. 
This  court  Is  not  authorized,  either  by  stat- 
utes or  rules  of  the  court,  to  review  any  rul- 
ing of  the  district  court  unless  error  Is  as- 
signed designating  or  specifying  the  alleged 
error. 

In  Teakle  v.  Railroad,  82  TTtoh,  at  page 
284.  00  Pac  400»  10  L.  B.  A.  CN.  &)  486,  the 
court  says: 

"If  the  court  erred  In  directing  a  verdict, 
audi  nillng  oivht  to  have  bem  assigned,  in 
order  to  autiiorixe  as  to  review  it:  The  assign- 
ment of  error  la  the  foundation  upon  wbidi 
rests  the  rigbt  of  the  appellate  court  to  review 
thB  errors  imputed  to  tbe  trial  court,  and  this 
conrt  has  repeatedly  held  that  only  such  errors 
as  are  assigned  will  be  reviewed,  unless  it  is 
something  which  goes  to  the  Juris^ction  of  the 
court." 

Again,  In  Andrews  r.  Free,  45  Utah,  at 
page  508, 146  Pac.  556,  it  Is  said: 

"If  the  defendants  are  right  in  their  conten- 
tion, then  ehould  the  ease  have  tieen  withheld 
from  the  jury?  For  the  actionable  negligence 
is  predicated  on  an  alleged  failure  of  tbe  de- 
fendants to  furnish  him  a  safe  place  to  work. 
Whether  a  duty  was  or  was  not  imposed  on 
the  defendants  as  a  master  to  famish  a  safe 
place  to  work  was  for  the  court.  If,  on  the 
undisputed  evidence,  as  is  argued,  no  such  duty 
was  imposed,  then  should  the  case  have  been 
withheld?  But  to  impute  error  to  the  court 
in  such  particular  required  a  motion  or  request 
on  that  ground  to  so  withhold  the  case.  No 
such  motion  was  interposed." 

See,  also.  Van  Cott  et  aL  v.  Wall.  63  Utah. 
282,  178  Pac  42;  Sargent  v.  Union  Fuel  Co., 
37  Utah.  392, 108  Pac.  928;  Smith  v.  Nelson, 
23  Utah,  612.  65  Pac  485. 

The  motion  for  a  directed  verdict  Is  not 
based  upon  the  theory  that  there  was  no  evi- 
dence authoriilttg  the  submission  ot  tbe  de- 
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feet  to  the  jury.  The  error  of  the  court,  If 
error  was  committed  In  sulKuittlng  the  ques- 
tion of  the  defective  angle  cock  to  the  Jury 
for  consideration,  la  not  before  this  court  for 
review. 

[13]  Brror  la  also  assigned  for  certain 
statements  made  by  counsel  in  arguing  the 
case  to  the  Jury,  to  which  statements  appel- 
lant noted  an  exception.  The  court  vas  not 
requested  to  withdraw  the  remarks  or  to  in- 
struct the  Jury  to  disregard  that  part  of  the 
argument  of  connseL  Under  the  authority 
of  Andrews  Free,  supra,  any  error,  it  er- 
ror was  committed  in  that  regard,  is  not  re- 
viewable by  this  court. 

[14]  As  stated,  the  defendant  was  engaged 
in  Interstate  commerce,  and  this  action  is 
brought  under  the  congressional  act  known 
as  the  federal  Dmi^oyers*  Liability  Act  By 
the  third  section  of  that  act  (U.  S.  Comp.  St 
I  8669)  ^e  fact  that  the  deceased  may  have 
been  guilty  of  contributory  negligence  would 
not  bar  recovery,  but  sucb  fact  could  be  con- 
sidered by  the  Jury  In  reducing  the  amount 
which  the  respondent  would  otherwise  be 
entitled  to  recover.  The  court,  In  its  in* 
structlons,  advised  the  Jury  that  such  is  the 
law  ai^licable  to  tills  case. 

[1 1]  It  is  also  contended  that  the  deceased 
assumed  the  risbkof  the  dang^  Inddeut  to 
his  employment  If  It  be  conceded  that  the 
defendant  has  presented  by  its  pleadings  the 
Issue  of  assumption  of  risk,  it  is  a  sufficient 
answer  to  that  contention  to  say  that,  if  the 
injury  resulted  from  the  negligence  of  the 
defendant,  the  deceased  did  not  assume  the 
risk  of  such  negligence.  The  injury  In  this 
case  did  not  result  from  any  usual  and  or- 
dinary  danger  incident  to  the  business  or  oc- 
cupation in  which  the  deceased  was  engaged. 
It  resulted  either  from  the  neglect  of  the  de- 
fmdant  in  the  operation  of  its  train  or  from 
the  contributory  negligence  of  the  deceased. 

Some  complaint  is  made  of  the  failure  of 
the  court  to  give  instructions  requited  by 
appellant  and  of  certain  instructions  given. 
A  careful  examination  of  the  instructions 
convinces  us  that  the  court  fully  and  fairly 
instructed  the  Jury  upon  the  issues  presented 
by  the  pleadings,  and  upon  which  there  was 
testlmmy  for  the  consideration  of  the  Jury. 

The  former  opinion  of  this  court  is  re- 
called. This  opinion  will  be  published  as  the 
opinion  of  the  court 

We  find  no  reversible  error  in  the  record, 
^e  judgment  is  affirmed.  Respondent  to  re- 
cover costs  against  appellant 

WEBEB  and  TiiUitMAN,  JJ^  concur. 

FRICK,  J.  (dissenting).  I  am  unable  to 
concur  In  either  the  reasoning  or  the  conclu- 
sions of  Mr.  Justice  OIDEOX.  In  view, 
however,  that  the  differences  between  us  are 
radical  and  Irreconcilable,  a  mere  formal  dis- 
sent would  do  Justice  neither  to  my  Associate 
nor  to  myself.   X  ahall  therefore  state  tine 


material  facta  as  I  understand  them,  and,  In 
connection  tiierewitli,  alao  state  my  view  oC 
the  law  wbiOb,  in  my  Judgmoit  eonttols  tide 

case. 

The  case  was  tried  twice  in  the  district 
court  at  Weber  county.  The  first  trial  result- 
ad  in  a  verdict  In  favor  of  the  defendant 
Plaintifr,  In  due  time,  filed  a  motion  tor  a 
new  trial,  which  motion  was  granted*  by  Uie 
district  court,  and  the  case  proceeded  to  trial 
for  the  second  time.  At  the  second  trial  the 
jury  found  for  the  plaintiff,  and  Judgment 
was  entered  tn  her  favor.  The  defendant 
made  a  motion  tor  a  new  trial,  vhli^  mo- 
tion was  denied. 

While  the  appeal  in  this  case  la  from  the 
last  Judgment,  the  defendant  has,  neverthe- 
less, preserved  the  proceedings  had  on  the 
first  trial  In  the  blU  ot  exoepticms,  and  It 
asks  OS  to  review  the  proceedings  bad  en  botb 
the  first  trial  and  the  second  trial. 

The  case  was  first  submitted  in  this  court 
in  the  October,  1920,  term.  An  c^^oa  affirm- 
ing the  Judgment  of  tlM  district  court  was 
duly  filed.  A  peUtlon  for  rehearing  was,  how- 
ever, filed  In  due  time,  and  a  rehearing  was 
granted  In  April  of  thia  year.  The  case  was 
reargued  and  resubmitted  in  the  May  term 
of  this  year.  While  the  writer  hereof  bad 
prepared  a  dlss^ttng  opinion,  he  neverthelees 
did  not  file  the  same,  Irat,  vrith  mudi  r^uc- 
tance,  concurred  in  the  ofdnlon  as  first  filed. 
He  voted  for  a  r^earlng,  however,  fnr  Ute 
reason  that  be  entertained  grave  doubt  re- 
specting the  correctness  of  the  concInslcHis 
reached  in  the  first  tq^inlUL  Since  then,  the 
writer  has  had  occasicra  to  more  carefully 
read  the  record,  and  also  to  more  fully  ex- 
amine Into  the  law  vbldw  in  bla  Judgment; 
controls  ttila  case. 

I  have  now  become  thoroughly  convinced 
that  tiie  findings  of  the  Jury  and  the  Judg- 
ment on  the  last  trial  are  contrary  to  both  the 
law  and  the  facts,  and  hence  should  not  pre- 
valL  I  shall,  aa  briefiy  aa  I  oonslatently  can, 
state  the  reasiuis  which  have  impdled  me  to 
arrive  at  a  oondnsion  contrary  to  that 
leacihed  by  my  Associate,  Mr.  Justtce  QIDE- 
ON. 

The  defendant  insists  that  the  district  court 
committed  prejudicial  error  in  setting  aside 
the  verdict  ta  Its  favor  which  was  returned 
at  the  close  of  the  first  trial,  and  asks  that 
the  first  verdict  1)e  reinstated,  and  that  Judg- 
ment be  entered  upon  the  same.  The  court 
granted  a  new  trial,  for  the  reasm  that  in 
its  judgment  It  liad  erred  in  not  submitting 
to  the  jury  a  certain  Issue  respecting  the 
condition  of  an  angle  cwA.  In  granting  the 
new  trial,  the  court,  iqwn  that  gubject,  said: 

"I  tliink  that  the  question  of  whether  or  not 
the  injury  and  death  of  plaintiira  Intestete  was 
caused  either  wholly  or  In  part  by  the  con^tioa 
of  the  angle  co^  ought  to  have  been  submitted 
to  the  jury." 
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In  granting  the  new  trial  npon  that  groond 
the  court  erred,  for  the  reason  that,  even 
though  the  angle  cock  had  been  defective,  yet 
there  was  no  evidence  whatever  that  soch  de- 
fect was  the  proximate  canae  of  the  aeeld«a^ 
and  this  ooort  has  so  held. 

The  next  proposition  is  that  the  district 
court  erred  in  refusing  plalntUTs  reauest  to 
Instruct  upon  the  question  of  contributory 
n^Ugoiee.  In  my  jndgmoit  tltare  was  not 
the  slightest  evidence  upon  which  to  base  a 
finding  of  ctmtrlbutory  negligence  on  the  part 
of  the  deceased,  and  hence  sudi  a  request  was 
assess,  and  ooidd  not  be  fiie  basis  for  a  new 
trial. 

It  la  next  aoggested  that  tbe  court  wfer- 
theless  did  not  err  in  granting  a  new  trial,  be- 
cause as  stated  In  Mr.  Justice  OIDBON'B 
oidnion,  the  district  court  in  considering  the 
motion  for  a  new  trial  had  the  right  to  deter- 
mine \rtiether  In  Its  "Jodgmod  Hie  lory  had 
failed  to  f^ve  sndti  weii^t  to  the  testimony  as 
It  was  uitltled  to  receive."  Bfr.  Justice  GID- 
EON, therefore,  oondndes  that  If  the  jury  did 
not  do  BO  Che  court  did  not  abuse  its  discre- 
tion in  granting  a  new  trial  That,  in  my 
Judf!m«it,  is  stating  the  right  of  trial  courts 
to  Interfere  with  jury  vtt'dicts  too  broadly. 

Our  statute  (Cmsp.  Laws  Utah  1917,  1 
fSB02),  so  far  as  material  here,  providea  that 
when  a  case  ie  tried  to  a  jury: 

•  •  If  it  [the  court]  state  the  testimony 
of  the  case,  it  must  inform  the  jury  that  tbey 
are  the  exdorive  judges  of  all  the  questions  <tf 

fact" 

That  section  Is  divided  Into  six  subdivl- 
sioQS,  and,  with  some  changes,  was  adopted 
from  the  Ck>de  of  Civil  Procedure  of  Kansas. 
It  was  Incorporated  into  our  Code  of  Oirll 
Procedure  in  1896,  and  has  been  in  force  ever 
since  that  time.  The  clause  above  quoted, 
however,  Is  not  copied  from  the  Kansas  Code, 
but  was  written  into  our  Code,  and,  so  far 
as  the  writer  ia  aware,  is  not  found  In  any 
other  Code.  It  certainly  la  not  In  the  Califor- 
nia Code,  and  Is  not  a  part  of  the  Kansas 
Code,  as  before  stated.  Section  7122  provides 
that  the  jury  are  the  exclusive  judges  of  the 
credibility  of  the  witnesses. 

This  court,  as  a  matter  of  course,  takes  ju- 
dicial notice  of  the  general  practice  and  pro- 
cedure  that  prevails  in  the  courts  of  this  Ju- 
risdiction. Pursuant  to  the  foregoing  statu- 
tory provisions  the  courts  of  this  state,  In 
all  cases  tried  to  Juries  which  have  come  to 
this  court  in  the  past  20  years,  have  uniform- 
ly charged  the  juries  that  tbey  are  the  ex- 
clusive Judges  of  the  weight  of  the  evidence 
and  the  credibility  of  the  witnessea  Such 
an  instruction  was  givoi  to  the  Jury  in  this 
case.  The  foregoing  practice  has  theref<n-e 
been  flmily  eetabllsbed  in  this  jurlsdictlm. 

Now,  I  do  not  contend  that  the  trial  courts 
may  not  exercise  a  sound  legal  dlscretltm  in 
granting  or  denying  new  trials.   Indeed,  I 


contend  that  the  trial  courts  should  In  all 
cases  carefully  scrutinize  the  evidence  re- 
specting every  ess^tlal  fact  that  must  be  es- 
tablished In  case  a  motion  for  a  new  trial 
Is  made; ,  and  If,  after  doing  so,  the  court  Is 
convinced  tliat  the  evidence  is  Insufficient 
that  is,  that  It  Is  lacking  in  sutistance  upon 
any  material  fact— the  court  should  grant  a 
new  trial  upon  the  ground  of  the  iDsuffidency 
of  the  evidence  to  support  the  verdict,  just  as 
our  statute  providing  for  new  trials  contem* 
platee.  By  Insufficiency  of  the  evidence,  how- 
ever, is  not  meant  that  the  court  may  weigh 
the  evldmce  for  and  against  every  essential 
fact,  and,  if  in  its  judgment  the  weight  is 
agataiat  the  finding  of  the  jury  that  It  In  its 
discretion  may  either  grant  or  deny  a  new 
trial.  The  qjiestion  is  not  whether  in  the  judg- 
ment of  On  trial  court  the  finding  of  the  jury 
Is  siipporCeil  by  ttie  greater  wdght  of  the  evl- 
deuces  but  the  question  ia,  Is  the  evidence 
lacfcliv  in  substance  upon  any  essoitlal  tact^ 
That,  in  my  judgment,  is  the  Intent  and  pur- 
poae  <i£  oar  statute.  If  there  ia  substantial 
evidence  upon  every  essential  fact,  then  the 
wd^t  and  credibility  that  aball  be  given  to 
It  is  the  exclusive  province  of  the  jury  to  de- 
termlne.  This,  in  my  judgment,  Is  so  because 
the  jurors  may  have  Interpreted  the  evidence 
differently  from  the  court.  They  may  also 
have  observed  stane  things  during  the  trial 
in  the  conduct  and  demeanor  of  the  witnesses 
which  may  have  escaped  the  notice  of  the 
court  Besides,  the  weight  that  fs  to  be  given 
to  the  evidence  and  tbe  credibility  of  the  wit- 
nesses must  necessarily  be  lodged  somewhere, 
and,  in  my  Judgment,  It  is  just  as  safe  to 
lodge  it  with  a  number  of  laymen  of  average 
Intelllgmce  and  experience  as  It  is  to  lodge 
it  in  one  man,  although  he  may  be  a  trained 
lawyer. 

By  what  I  have  said  I  do  not  mean  that  a 
court  errs  in  setting  aside  a  verdict  which  is 
clearly  and  manifestly  against  the  weight  of 
the  evidence,  but  that  more  properly  falls 
under  tbe  head  of  miscarriage  of  jiistlce.  Tbe 
trial  court,  no  doubt,  may  also  grant  a  new 
trial  If  it  is  convinced  that  tbe  jury  has  mis- 
conceived or  misapplied  the  law,  as  stated 
In  the  Instructions,  to  the  facts,  or  In  case 
they  have  failed  to  follow  tbe  Instructions,  or 
have  entirely  disregarded  the  evidence  upon 
Bdmo  material  subject  or  question,  or  if  the 
court  Is  convinced  that  upon  the  whole  case 
the  verdict  would  result  In  a  miscarriage  of 
justice.  In  all  of  these  instances  the  trial 
courts  must  exercise  a  sound  legal  discretion, 
but,  in  my  judgment,  they  may  not,  as  Is 
broadly  laid  down  In  the  prevailing  opinion, 
grant  new  trials  because  In  their  judgment 
the  juries  have  not  given  such  weight  to  the 
evidence,  or  to  some  part  thereof,  as  the  trial 
courts  think  It  should  have  received. 

I  am  not  unmindful  of  the  fact  that  nu- 
merous cases  can  be  dted  where  It  is  broadly 
stated  that  the  trial  court  may  exercise  Its 
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discretion  in  granting  a  new  trial  upon  tbe 
ground  that  the  verdict  is  against  the  weight 
of  the  evidence;  in  other  words,  that  the 
trial  court  may  pass  upon  the  weight  of  the 
evidence.  When  the  cases  are  critically  ex- 
amined, however,  it  will  be  fonnd  that  only 
a  few  go  to  that  extent,  although  many  cases 
are  cited  as  having  that  effect  But,  as  I 
have  pointed  out,  our  statute  Is  sul  generis 
upon  that  subject,  and  should  be  given  effect. 
I  am  constrained,  therefore,  to  withhold  my 
assent  to  tbe  pr(H)Osltion  s^ted  In  the  pre- 
vailing opinion. 

While,  in  my  judgment,  the  district  court 
erred  in  granting  a  new  trial  upon  the  specif- 
ic groimds  stated,  yet  the  defendant  was  not 
injured  In  a  substantial  right  by  the  granting 
of  a  new  trial,  for  the  reason  that  the  action 
was  based  upon  the  federal  Employers*  Lia- 
bility Act,  and  the  instructions  of  the  court 
upon  the  first  trial  were  manifestly  incom- 
plete and  insufficient  upon  the  questions  that 
arose  under  that  act  For  that  reason,  there- 
fore, the  court  did  not  abuse  Its  discretion  in 
granting  a  new  trial.  Upon  the  second  trial 
all  the  questions  arising  under  that  act  were 
fully  presented  by  tbe  Instructions,  which, 
however,  had  not  been  done  on  the  first  trial. 

This  brings  me  to  tbe  proceedings  had  on 
the  second  trial.  The  plaintiff  filed  an  amoid- 
ed  complaint  upon  which  that  trial  was  had. 
The  C(miplalnt  ctyven  mme'  than  12  pages  of 
the  printed  record,  and  is  therefore  too  long 
for  Insertion  here,  or  to  make  even  a  con- 
densed statement  of  Uie  allegations  therein 
contained.  It  must  suffice  to  say  that  Oie 
complaint  Is  sufficient  both  In  form  and  sab- 
stance.  The  defendant  in  addition  to  deny- 
ing the  alleged  ne^lgence  on  its  part,  also 
set  up  contributory  negllgenoe  and  assumed 
risk. 

I  sihall  confine  my  statement  to  the  evi- 
dence produced  by  plaintiff  at  tbe  second 
trial,  all  of  which  Is  without  conflict  From 
that  evidence  it  was  made  to  appw  that  <»i 
September  22,  1918,  the  date  of  the  accident, 
the  deceased  was  employed  by  the  •Tefendnnt 
lui  a  rear  brakauan  upon  a  special  freight 
train  ccmsisting  of  32  cars  of  coal,  one  tool 
car,  and  four  "outfit"  cars;  that  on  the  even- 
ing of  that  day,  between  the  hours  of  8  and 
10  o'clock,  the  train  arrived  at  Red  Desert, 
a  station  of  defendant's  railroad  abo.it  60 
miles  west  of  Rawlins,  In  the  state  of  Wyo- 
ming, going  eastward  toward  Rawlins;  that 
tbe  train  crew  consisted  of  the  engineer,  fire- 
man, conductor,  head  brakcman,  and  the  de- 
ceased as  rear  brakeman;  that  upon  arriving 
at  Red  Desert  the  train  was  stopped  on  the 
main  line,  and  the  caboose  was  detached 
therefrom  for  the  purpose  of  "setting  out"  tlie 
four  "outfit"  cars  which  were  Immediately 
ahead  of  the  caboose;  that  the  tool  car  re- 
ferred to  was  set  out  either  at  Red  Desert  or 
a  station  west  of  it^  tbe  evidence  not  being 
dear  as  to  that;  that  after  tte  caboose  had 


hem  detached  the  train  was  moved  forward 
on  the  main  line  a  sufficient  distance  to  per- 
mit tbe  "outfit"  cars  to  be  switched  backward 
onto  what  Is  called  tbe  business  track,  which 
was  by  backing  tbe  train  and  by  pladng  tbe 
cars  upon  that  track;  that  when  that  had 
been  done  the  train  was  moved  forward  on 
the  main  line  to  be  again  attached  to  the  ca- 
boose, which  was  standing  on  the  main  line; 
that  the  train  was  according  moved  back- 
ward on  the  main  line. 

The  conductor,  who  was  called  as  a  witness 
for  plaintiff,  testified  that  the  train  was 
moved  backward  slowly  and  at  about  the 
speed  that  a  man  would  walk  if  be  were 
"walking  leisurely;"  that  he  was  standing  on 
the  south  side  of  the  track  about  10  or  12 
car  lengths — that  is,  between  400  and  600 
feet — from  the  caboose  where  the  deceased 
was  standing  on  the  south  side  of  tbe  track 
waiting  for  the  rear  end  of  the  train  to  reach 
the  caboose,  which  was  abont  1,200  feet 
from  the  engine;  that  when  the  rear  end  of 
the  train  was  about  to  reach  the  caboose  the 
deceased  gave  the  usual  atop  signal,  which 
the  conductor  relayed  to  the  head  brakeman. 
and  which  the  latter  gave  to  the  engineer; 
that  upon  giving  the  stop  signal  tbe  train 
moved  backward  very  slowly  and  when  the 
coupling  with  the  caboose  bad  been  mads 
the  train  stopped;  that,  while  the  night  was 
clear — that  is,  doudteas — ^It  wai^  neverthdess 
too  dariic  for  the  conductor  to  see  the  de- 
ceased, wbo  was  at  tbe  side  of  the  tr^  at  or 
near  the  caboose;  he,  however,  did  see  ttie 
light  of  the  lantern  carried  by  tbe  dmseased, 
and  which  disappeared  as  sotm  as  the  train 
had  stopped  and  the  coupling  had  bem  effect- 
ed ;  that  whoi  the  light  disappeared  the  cni- 
ductw  assumed  that  its  dist^^earaiiee  was 
caused  fnnu  the  fact  that  the  deceased  had 
stepped  onto  the  track  betweoi  tin  rear  car 
of  the  train  and  the  caboose  for  tbe  purpose 
of  coupling  the  air  hose  so  as  to  connect  tbe 
air  with  tbe  caboose;  tihat  after  the  light 
had  disappeared  the  oondnctor  waited  to  re- 
ceive the  forward  signal  from  the  deceased, 
which  he  e^iected  would  be  given  as  soon  as 
the  air  hose  was  connected;  that,  not  re- 
ceiving such  a  sii^l  tor  several  minutes 
(the  c(»idnctOT  is  not  clear  as  to  the  loigth 
of  time),  be  walked  back  to  tbe  cabooe^ 
and  upon  arriving  there  found  the  dec^ued's 
body  lying  across  the  south  rail  of  the  track, 
his  head  and  shouldors  extending  south  of 
the  south  rail,  and  the  front  wheel — that 
Is,  tbe  east  one  of  the  rear  truck  of  the 
car  next  to  tbe  caboose — resting  upon  his 
breast;  that  when  the  conductor  arrived  the 
deceased  was  "still  gasping,"  but  soon  died; 
that  In  order  to  move  the  truck  from  the 
body  of  the  deceased  tbe  conductor  immedi- 
ately signaled  the  engineer  to  back  the  train 
slowly,  whl(^  was  done;  that  as  Boon  as  the 
train  commenced  to  move  backward  the  con- 
ductor stepped  in  between  the  eabooaa  and 
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the  rear  car  and  opened  tbe  angle  cock  to 
permit  the  air  to  pass  backword  'into  the  ca- 
boose," and  by  that  means  set  the  brakes, 
which  stopped  the  train  abnq>tly  and  so 
that  the  body  of  tbe  deceased  conld  be  taken 
from  the  track,  which  was  done. 

The  body  of  the  deceased  was  lying  "about 
6  or  8  feet"  east  of  the  rear  or  west  end  of 
the  rear  coal  car,  and  his  lantern,  with  the 
light  burning,  was  standing  about  "2  or  3 
feet  east  of  his  body  in  the  middle  of  the 
track,"  under  the  car.  The  conductor  further 
testified  that  the  cmly  thing  which  was  left 
undone  which  the  deceased  was  required  to  do 
was  the  opening  of  the  angle  cock,  so  as  to 
connect  the  air  with  the  caboose.  He  also 
testified  that,  while  he  was  standing  opposite 
the  train  waiting  for  the  deceased  to  cpnoect 
tbe  air  tiqse,  and  to  give  the  signal  for  the 
train  to  move  forward,  he  did  not  notice  any 
movanent  of  tbe  cars  or  the  running  out  of 
the  slack.  Farther,  that  the  moTement  of 
tbe  train  was  the  usual  and  ordinary  move- 
ment in  making  a  switch  such  as  was  made, 
and  that  the  appliances  were  all  In  good  or- 
der and  were  working  all  right;  that  the 
an^e  cock  worlced  all  right  when  he  opened 
it,  as  b^re  stated. 

Tbe  engineer  was  also  called  as  a  witness 
by  tbe  i^aintilT,  and  he  stntcd  In  detail  how 
the  train  was  being  (grated  in  switching  tbe 
ears;  that  as  soon  as  he  had  received  the 
signal  to  stop  the  train,  when  the  rear  coal 
car  bad  reached  the  caboose,  he  moved  tbe 
train  veir  slowly  backward,  and  when  he  felt 
that  tbe  train  had  been  coupled  to  the  ca- 
boose he  at  mice  set  the  ind^ndent  brake  on 
tbeen^e,  and,  In  accordance  with  what  he 
Kald  were  the  Instructions,  "always  to  release 
tbe  air"  when  the  independent  brake  oa  tbe 
engine  was  set,  he  did  "release  the  air"  on 


time,  and  was  removed  from  the  scene  of  the 
accident;  that  the  special  freight  train  was 
then  removed  from  the  main  line  and  placed 
upcm  the  side  track,  where  it  remained  until 
about  3  o'clock  the  next  morning,  when  it 
was  taken  by  a  special  train  crew  to  Rawlins; 
that  after  arriving  at  Rawlins  the  next  morn- 
ing the  rear  brakeman  of  the  special  crew,  in 
attempting  to  work  the  angle  cock,  which  was 
on  the  rear  end  of  the  coal  car,  and  the  one 
the  conductor  had  opened  the  night  before 
when  the  acddait  happened,  found  that  it 
worked  bard.  Ha  said: 

**Wby,  I  went  to  turn  the  an^e  cock;  It  was 
a  Httle  stilt,  and  bad  to  pound  it  over  with  a 
banuner,  and  pounded  it  over  wUh  a  hammer 
and  cut  tin  air  horn  in  by  the  caboose." 

He  afterwards  explained  that  the  angle 
cock  was  one  In  general  use,  and  that  In  or- 
der to  turn  the  "handle"  it  had  to  be  "lifted  a 
little."  There  was  also  evidence  on  the  part 
of  tbe  defradant,  whidi  was  not  disputed, 
that  proper  Inqiectton  of  the  angle  cock  and 
appllauces  had  been  made,  etc.,  and  that  they 
were  all  in  good  working  order.  This  latter 
evidence  la,  liowever,  not  materiaL 

At  Uie  dose  of  itlalntifTs  evidence,  and 
again  at  the  close  of  all  the  evidence,  the  de- 
fendant requested  the  court  to  Instruct  the 
Jui7  to  return  a  verdict  in  favor  of  the  de- 
fendant upon  the  grounds:  (1)  That  ttiere 
was  no  evidence  showing  oe^gence  on  tbe 
part  of  the  defendant;  ^)  that  the  deceased 
assumed  the  risk  as  an  incident  to  bis  em- 
ployment; (3)  that,  if  it  be  assumed  that  the 
angle  code  was  defective,  there  nevertheless 
Is  no  evidence  that  such  defect  was  the  proxi- 
mate cause  of  the  injiury  and  death  of  the 
deceased,  and  that  if  there  were  a  defect 
there  Is.  no  evidence  whatsoever  that  t2ie 


the  train.   He  also  said  that  the  switching  i  defendant  had  any  notice  or  knowledge  at 


and  coupling  was  done  In  the  ordinary  and 
usual  way,  and  that  he  did  not  notice  any 
slack  running  out  The  engineer,  however, 
testified  that  there  was  a  slight  downward 
grade  westward,  so  that  the  engine  was 
slightly  higher  than  the  caboose,  and  that 
It  was  possible  that  the  slack  ran  out  without 
bis  noticing  it  He  was  positive,  however, 
that  after  he  set  the  independent  brake  on 
tbe  eagine  the  engine  did  not  move.  He  also 
said  that  by  reason  of  the  slight  downward 
grade  the  slack.  In  his  Judgment  h&d  run  out 
when  the  rear  end  of  the  train  had  reached 
tte  caboose. 

The  evidence  is  also  to  the  effect  that  the 
play  or  slack  between  tbe  cars  was,  If  any- 
thing, greater  tlian  was  the  distance  that  the 
cars  moved  backwards,  so  that  the  rear  end 
of  the  train  might  have  moved  backward 
without  any  movement  on  the  part  of  the  en- 
gine. It  also  was  shown  that  within  about 
10  minutes  after  the  train  was  moved  from 
tbe  body  of  the  deceased  his  body  was  placed 
on  a  passenger  train  which  passed  at  tbe 


such  defect  in  time  to  have  cured  it  The 
court  refused  the  request  and  submitted  the 
case  to  the  Jury,  which,  as  before  stated,  re- 
turned a  verdict  for  the  plaintiff. 

The  defendant  assigns  the  court's  ruling  as 
error  and  in  Its  brief  and  argument  insists 
that  the  ruling  of  the  district  court  was  prej- 
udicial for  the  reasons  before  stated. 

By  the  fir^t  assignment  referred  to  the  de- 
fendant squarely  raised  tbe  question  as  to 
whether  there  Is  any  substantial  evidence 
upon  which  to  base  a  finding  of  negligence 
on  the  part  of  the  defendant  or  of  any  of  the 
train  crew.  Where  that  question  is  raised,  as 
it  is  here,  by  a  request  to  direct  a  verdict 
then  the  question  of  whether  there  is  any 
substantial  evidence  of  negligence  under  the 
federal  act  Is  a  question  for  the  court  snd 
will  be  reviewed  by  tbe  Supreme  Court  of  the 
United  States.  Chicago,  R.  I.  &  P.  R.  Go.  v. 
Devlne,  230  U.  S-  52,  86  Sup.  Ct  27,  60  L.  Ed. 
140,  18  R.  C.  U  p.  866,  I  328.  This  court  is 
therefore  bound  to  consider  the  question  of 
whetliw  there  is  any  substantial  evidence  in 


Digitized  by 


416 


2R1  PACnnC  BEFQBTEB 


this  record  autborizing  a  flndlng  of  neg^gmoe 
on  tHe  part  of  the  defendsst  or  of  any  of  the 
train  crew.  If  there  is  not,  then  the  district 
court  erred  In  refusing  to  direct  a  verdict. 
18  B.  C  L  p.  826, 1  28h  I  am  thus  required 
to  make  at  least  a  brief  review  of  the  evi- 
dence. 

As  before  pointed  out,  In  this  case  the 
evidence  upon  the  question  of  negligence  all 
comes  from  the  plaintiff's  witnesses,  and  is 
without  dispute.  Plaintiff  proved  at  the  trial 
that  the  switching  was  done  iu  the  ordinary 
and  nsnal  way;  that  there  was  no  movement 
of  the  mgine  from  the  time  the  train  was 
coupled  onto  the  caboose,  and  that  if  there 
was  any  movement  of  the  curs  it  was  due 
solely  to  the  "running  out"  or  the  "taking 
up"  of  the  sla<^  between  the  cars.  While  it 
Is  true  that  the  circumstances  clearly  indi- 
cate that  the  rear  end  of  the  train  must  have 
moved  backward  after  the  deceased  stepped 
between  the  rear  coal  car  and  the  caboose,  yet 
flie  evidence  Is  also  dear  and  positive  that  the 
engine  did  not  move,  and  that  there  was  am- 
ple play  or  alack  between  the  cars  to  account 
for  the  backward  movement  of  the  rear  rad  of 
the  train.  In  view  of  those  undisputed  fiicts 
there  la  no  Tocan  for  an  inference  that  the 
engineer  moved  the  train  backward,  and 
therefore  then  Ig  no  basis  for  any  inference 
of  negligence  oa  hia  part  Nor  is  there  the 
riiighteBt  evidence  that  any  other  member  of 
the  train  crew  was  guilty  of  any  act  either 
of  omission  oc  commlaslon  constituting  ueg- 
Ifgence.  Moreover,  there  is  not  the  slightest 
evidence  In  this  record  that  Uie  running  out 
of  the  alack  waa  not  an  mdlnary  and  usual 
occurrence;  nor  Is  there  any  that  It  could  have 
been  prevented.  Neither  la  there  any  evi- 
dence as  to  what  caused  the  deceased  to  be 
under  the  wheeU  of  the  car.  What  caused 
him  to  be  there  is  left  entirely  to  conjecture. 
No  doubt  it  may  be  assumed  that  tiie  accident 
occurred  In  the  course  of  his  employment,  but 
that  Is  not  enough.  It  must  also  be  shown 
that  it  was  caused  through  the  n^geace  of 
tbe  defendant  or  some  of  the  train  crew.  18 
B.  C.  L.  p.  826.  S  281. 

It  is  contended,  however,  on  behalf  of  tlM 
plaintiff  that  to  penult  the  slack  to  mn  out 
after  the  deceased  had  gone  between  the  ca- 
boose and  the  coal  car  to  connect  the  air  hose 
and  to  turn  the  angle  cock  constituted  neg- 
ligence; or,  at  least,  was  such  an  occurrence 
from  which  the  Jury  could  infer  negligence. 
May  the  Jury,  however,  infer  negligence  from 
the  switching  of  cars  which  plaintiff's  own 
evidence  shows  was  done  in  the  usual  and  or- 
dinary way?  May  they  Infer  negligence  from 
the  mere  fact  that  the  cars,  in  accordance 
with  the  law  of  gravitation,  slowly  moved 
down  grade  until  the  Klack  had  run  out? 
How  can  a  Jury  of  laymen,  without  any  expe- 
rience in  operating  trains,  legitimately  arrive 
at  such  a  conclusion?  In  the  absence  of  any 
evidence  that  what  was  done  In  the  uaoal  and 


r  ordinary  way  was  Improper  or  dangamis. 

I  bow  can  a  Jury  be  permitted  to  declare  it  to 
be  so?  If  a  finding  of  negligoice  can  be  sus- 
tained in  tills  case,  thai  it  wlU  be  practically 
Impossible  to  switch  cars  upon  a  track  that 
to  any  extent  inclines  one  way  or  the  otho* 
so  as  to  cause  the  sladfc  to  mn  oat  from  the 

.engine  or  to  run  in  toward  the  engine;  and 
thus  to  cause  the  cars  to  move,  without  be- 
ing guilty  of  negligence.  While  there  is  no 
doubt  in  this  case  that  the  cars  moved  back- 
ward after  the  train  had  been  stopped  and 
the  engine  brakes  had  been  set  by  the  en- 
gineer, yet,  upon  the  other  hand,  the  evidCTce 
is  clear  and  explicit  that  the  engine  did  not 
move,  and  that  the  movement  of  the  cars  was 
due  solely  to  the  slack  mnnli^  out  As  p<Hnt- 
ed  out  by  Mr.  Justice  Woodward  In  the  case 
of  Lane  v.  New  York,  O.  &  W.  ft  Co.,  141 
App.  Dlv.  145,  125  N.  Y.  Supp.  971,  sodi  an 
occurrence  is  but  natural  and  to  be  e:qMCted. 
In  the  course  of  the  opinion  It  la  said: 

"The  common  experiences  of  ntanUnd  estab- 
lish that  a  heavy  freight  train,  this  one  hav- 
ing 82  cars,  brought  to  a  atandstiU  upon  a 
slight  grade,  will  relax  a  ttifla  when  the  draw- 
ing poww  is  releaaed." 

No  one  can  successfully  controvert  the 
foregoing  statement  Nor  can  It  he  success- 
fully disputed  that  cars  will  not  move  to 
some  extent  after  a  train  has  come  to  a  sud- 
den standstill  In  case  the  track  Inclines  one 
way  or  the  other,  which  Is  a  very  usual  thing. 
How  can  such  an  occurrence,  withont  more, 
constitute  negligence  In  the  operation  of 
trains?  There  is  therefore  no  substantial 
evidence  of  neglig«ice  In  this  case,  and  for 
that  reason  the  court  wred  In  not  dlrectii^ 
a  verdict 

There  Is,  however,  still  another  reason  why 
the  court  erred  in  refusing  to  direct  a  verdict. 
In  view  of  the  undisputed  evidence  the  de- 
ceased in  entering  into  the  employment  as 
brakeman  assumed  all  the  ordinary  risks 
which  were  Incident  to  that  ^ployment  The 
district  court  so  charged  the  Jury.  In  view 
that  under  the  evidence  the  death  of  the  de- 
ceased was  not  caused  by  reason  of  defend- 
ant's failure  to  comply  with  any  of  the  provi- 
sions of  the  federal  act  In  providing  the  ap- 
pliances in  the  act  specified,  the  defense  of 
assumed  risk  Is  available  to  it  Seaboard 
Air  Line  v.  Horton,  233  U.  S.  492,  34  Sup. 
Ct  635,  58  L.  Ed.  1062,  L.  B.  A.  19150,  1, 
Ann.  Cas.  1915B,  475;  Southern  By.  Co.  v. 
Crockett  234  U.  8.  72B,  84  Sup.  Ct  807,  68 
L.  Ed.  1564. 

In  Taylor  v.  Bock  Island,  A.  &  L.  B.  Go., 
121  La.  ^3,  46  South.  621,  the  rule  respecting 
the  assumption  oi  the  risk  of  movlnK  cue 
is  stated  thus: 

"Adjusting  or  taking  np  slaA  Is  a  common 
and  necessary  iDrident  to  the  stopping  of  sH 
trains,  and  one  the  risk  of  which  the  brakeman 
assumes  when  be  undertakes  to  nneonple  oars 
before  tha  train  is  at  rest** 
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In  CinciiuutI,  N.  O.  &  T.  P.  Ry.  Go.  t. 
ETftDs,  129  Ky.  152,  UO  S.  W.  844,  the  rule 
l8  stated  la  tbe  liewinote  in  the  following 
words: 

"When  decedent  became  a  railway  brakeman, 
he  assomed  all  the  risks  of  the  employment  as 
vmaUy  conducted,  includinff  the  negUgeno*  of 
M$  feUow  troifcemen,  and  jerks  of  cars  resolt- 
ins  from  the  takia;  up  of  the  slack  in  the 
ino^'oineDt  of  cars  made  with  ordinary  care  by 
the  engineer."    (Italics  mine.) 

I  have  Italicized  the  seven  words  In  the 
quotation  for  the  purpose  of  directing  the 
reader's  atteotlon  to  the  fact  that  under  the 
federal  act  the  fellow-servant  rule  does  not 
apply,  and  hence  those  seven  worda  most  be 
eliminated.  Elxcepting  the  aeyea  words,  how- 
ever, none  of  which  has  any  bearing  In  this 
case,  the  law  Is  OMreofly  reflected  in  tbe 
statement 

To  the  same  effect  Is  the  case  of  Bri^ 
T.  Union  Pac.  R.  C3o.,  102  Kan.  441,  175  Pac. 
105.  In  that  case  It  was  held  that  a  fire- 
man assumed  the  risk  under  the  facts  there 
stated.  In  that  case,  as  In  this,  the  jury 
found  that  the  defendant  was  n^Ugent,  but 
the  court  held  otherwise.  In  the  course  of 
the  opinion  It  Is  said: 

"The  fireman  had  a  right  to  assume  that  the 
engine  would  not  be  started  until  he  was  in  the 
engine  cab.  It  was  started,  however,  without 
him.  When  be  came  out  of  the  lanchroom  the 
enpne  and  a  number  of  cars  bad  already  gone 
by,  and  Oie  train  was  going  forward.  He  was 
inunediately  and  manifestly  confronted  with  all 
the  dUBeolties  and  dangers  to  be  encountered 
in  reaching  bis  place  on  the  engine.  It  would 
be  fatnons  to  say  he  was  not  aware  of  them, 
and  ft  would  be  an  impeachment  of  the  mental 
capacity  of  a  competent  man  to  say  he  did  not 
appreciate  them.  •  «  •  The  whole  situation 
created  by  the  engineer's  negligence  lay  before 
the  open  eyes  of  this  experienced  trainman 
the  moment  he  stepped  out  of  the  lundiroom. 
He  Tolnntaril7  chose  Ms  coarse,  and  Tolnntarily 
assumed  the  risk  attending  his  choice." 

In  the  foregoing  case  the  Supreme  Court 
of  Kansas,  in  concluding  tbe  opinion,  points 
out  that  that  case,  like  the  one  at  bar,  was 
based  upon  the  federal  act  With  regard  to 
that  the  court  said : 

"Hie  case  b^g  governed  by  federal  law,  the 
court  has  applied  that  law,  as  expoanded  by  the 
Sopreme  Court  of  the  United  States." 

The  judgment  of  the  district  court  In  enter- 
ing judgment  for  the  defendant  notwithstand- 
ing the  verdict  of  negligence  by  the  jury  was 
therefore  affirmed.  It  should  be  remembered 
that  in  the  foregoing  case  the  assumption 
of  risk  was  based  upon  the  ground  that  the 
fireman  was  aware  of  and  appreciated  the 
danger,  and  therefore  assumed  the  risk 
upon  tbat  ground. 

In  Pete  v.  N.  O.,  T.  &  M.  R.  Co.,  134  La. 
608.  64  South.  485,  It  Is  held  that  a  brake- 
man's  '^olng  between  cars  while  they  were  In 
motlOQ  was  tmcalled  for  and  was  an  unneces- 
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aary  aasamptlon  by  Uiia  of  m  known  risk," 
for  which  he  could  not  bold  tbe  mascer. 

In  Lb  &  N.  B.  Co.  T.  Greenwell'a  Adm'r, 
144  Ky.  796,  139  S.  W.  034.  the  rule  Is  stat- 
ed In  the  headnote  thus : 

"The  ordinary  Jerking  and  bampii^  which 
always  acoompaniea  the  switching  ot  freight 
cars  witbin  the  yards  of  the  company  does  not, 
of  Itself,  conatitute  negligence  on  the  port  of 

the  company. 

"Those  who  accept  employment  as  switchmen 
and  brakemen  and  whose  duty  requires  them  to 
be  on  and  about  the  cars  are  fully  advised  as  to 
the  risks  incident  to  their  employment,  which 
they  must  assume  if  tbey  expect  to  take  part  in 
tbat  employment.'* 

In  Stool  T.  So.  Pac.  Co,  88  Or.  350,  172 
Pac.  101,  tbe  Supreme  Court  of  Or^n  states 

the  rule  thus: 

"Tha  general  role  is  that  an  empioy4  of  a 
railroad  company  assumes  all  the  risks  ordi- 
narily incident  to  his  employment,  including 
those  arising  from  the  ordinary  operation  of 
trains  upon  the  railroad." 

In  that  case  the  rule  Just  stated  was  ap- 
plied to  a  section  man  working  on  the  track. 
If  that  rule  applies  to  a  section  man,  how 
much  more  strongly  does  It  ai^ly  to  an  em- 
ploj6  like  the  deceased  who  Is  actually  en- 
gaged in  operating  the  trains  upon  the  track. 

In  this  connection  It  Is  important  not  to 
confuse  contributory  n^ligence  with  assump- 
tion of  risk.  That  is  sometimes  done,  and 
under  certain  circumstances  Is  of  no  impor- 
tance. In  this  case,  however,  the  distinction 
is  Important  It  has  frequently  been  pointed 
out  by  tbe  courts  tliat  assumed  risk  and  con- 
tributory negligence  may  arise  out  of  the 
same  set  of  facts.  In  Wheeler  v.  C.  *  W.  I. 
R.  R.  Co.,  267  m.  806,  108  N.  B.  330,  it  la 
said:  "Assumed  risk  and  contributory  neg- 
ligence" may  both  "arise  under  the  facts  of 
a  case."  Many  Illustrations  are  found  In  the 
decided  cases,  to  which  it  is  not  necessary  ti/ 
refer. 

In  Tlew  of  tbe  undisputed  facts  of  this' 
case  it  Is  very  clear  that  the  risk,  if  there 
was  one,  In  passing  between  the  caboose 
and  the  rear  coal  car  before  the  slack  had 
enllrriy  run  out  was  me  which  was  Incident 
to  the  employment,  and  hence  was  assumed  by 
deceased.  Moreover,  in  view  of  plalntiCfs 
evidence,  this  case  is  not  one  where  It  can  be 
Inferred  that  the  movement  of  tbe  train  or 
of  the  cars  was  caused  by  any  act  or  omission 
of  the  oiglneer.  The  movem^t,  what  move- 
ment there  was,  is  accounted  for  by  the  de- 
clining grade  of  the  track  and  the  running 
out  of  the  sla<^. 

If  it  be  assumed,  however,  that  the  angle 
cock  was  defective,  still  tbe  plaintiff  should 
not  recover.  It  is  elementary  that  in  order 
to  recover  the  burden  was  upon  her  to  show 
that  the  defect  In  the  angle  cock  was  the 
Iffoximate  cause  of  the  injury  and  death  of 
the  deceased.  Here  again  there  Is  nothing 
upon  whlds  an  inferoice  can  be  based  tbat 
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the  defect,  If  any,  In  t&e  angle  codk  was  the 
proximate  canse  of  the  accident.  The  cnrl* 
dence  is  positlTe  that  the  an^e  cock  was  in 
good  condition  and  working  all  right  im- 
mediately after  tiie  accident.  Tm^  there 
la  evidence  that  it  worked  "hard,"  or  was 
"stiff,"  the  next  morning  after  the  train  bad 
been  moved  about  SO  miles  fr<»u  where  the 
angle  cock  bad  bflm  last  tried,  and  whrae  It 
was  fonnd  to  be  in  good  order.  If  Uie  angle 
cock  had  not  been  tried  and  had  not  been 
fonnd  to  work  by  the  ctrndnctw  immediately 
after  the  accident,  then  the  fact  that  it  work- 
ed "liard,"  or  was  "stllE."  the  next  morning 
might  at  least  furnish  some  basis  bowever 
weak,  upon  whicdi  to  base  an  inference  that 
it  was  not  in  good  order  the  evailng  before 
when  the  accident  occurred.  There  is,  how- 
ever, no  room  for  sudi  an  inference  In  view 
«f  the  conductor's  evidence  that  it  voAed 
all  rlg^t  It  must  be  remunbMed  that  that 
was  [Haintiff*s  own  evidence,  and  which,  un- 
der the  circumstances  was  not  overcome — 
not  even  affected — by  what  occurred  the  next 
mtWDtDg.  There  la  therefore  no  sutwtantlal 
evidence  that  the  angle  coclc  was  not  In  good 
woiUng  order  when  the  accident  happened. 

But,  as  before  stated.  If  there  were  such 
evidence,  stUI  the  plaintiff  should  fall  be- 
cause there  la  not  the  subtest  evidence  that 
the  dtfect,  if  any  existed,  waa  the  proximate 
cause  of  the  acdd«it  There  Is  not  the 
aligbteat  evidence  that  the  deceased  attempt- 
ed to  wocfc  the  angle  oock,  or  that  he  ev^ 
touched  it  betoxe  the  aoddoit  happened. 
Nor  la  thrae  any  tect  from  whidh  an  infers 
mce  can  be  deduced  that,  if  the  deceased  did 
tondi  or  attempt  to  work  the  angle  cock, 
that  caused  him  to  fall  under  the  wheels  of 
the  car.  Tbie  attempt  to  work  the  angle 
cook  would  not  naturally  result  In  hla  fiilllng 
under  the  wheda.  Then  again  thwe  la  no 
evidence  whatever  respecting  the  time  when 
the  angle  cock  became  defective^  it  It  w^ 
in  fiict  defective^  Than  Is  evidaice^  how- 
emt,  irhldi  Is  undl^ted,  that  It  had  been 
inqtected  in  proper  time  and  had  been  fonnd 
In  good  working  order,  and  that  It  was  <me  In 
ordinary  use.  Thwe  is  thertfore  nothing  up- 
on whidi  an  Inference  can  be  based  as  to  how 
kmg  the  defect  existed,  if  a  defect  did  exist 
I(  therefore,  the  angle  cock  la  me  of  the  ap- 
pliances which  oomea  within  the  federal 
act  and  hence  had  to  be  provided  by  the  de- 
fmdant  at  Its  peril,  stUl  On  evldmce  is 
beyond  questlan  that  the  d^endant  bad  com- 
plied with  the  federal  act  tn  that  regard. 
The  defendant  having  once  complied  with 
the  federal  act  by  iffovlding  a  ivoper  angle 
cock,  but  whldi,  In  opraating  the  train,  'be- 
came defective  or  out  of  order  it  neverthe- 
less vras  entitled  to  a  reasonable  time  within 
which  to  cure  sniA  defect  While  the  de- 
fendant would  be  required  to  exercise  all 
reasonable  care  to  maintain  its  appliances  In 
good  repair  and  wwklng  ordcor  and  i^mld 


have  to  exercise  diligence  In  discovering  any 
defect  tiierdn,  and  to  ronedy  the  same  at 
the  earliest  possible  moment  In  view  of  the 
circumstances,  yet  it  would  not  be  absolutdy 
liable  undw  the  tederal  act  if  it  exerdsed 
such  care  and  dlUgoice  where,  as  here,  the 
appliance  mice  iH-ovided  had  suddenly  become 
defective  and  out  of  working  order.  St  L.  & 
S.  F.  R.  Co.  V.  Ddk,  1S8  Fed.  931,  86  C.  G.  A. 
05,  14  Ann.  Cas.  233;  U.  S.  v.  IlL  Cent  R. 
Co.,  170  Fed.  642,  95  a  C.  A.  628;  M.  P.  By. 
Go.  V.  Brinkmeier,  T7  Kan.  14,  96  Pac.  621. 

I  am  of  the  oidnlon  therefore  that  under 
the  law  applicable  to  snCh  facts  the  Judg- 
ment based  on  tbe  erroneous  verdict  should 
be  reversed  and  the  cause  remanded  to  the 
district  court  of  "Wtber  county,  with  dlrec- 
tlons  to  grant  a  new  trial,  vrlth  costs  of 
this  appeal  taxed  against  reqxmdent 

COBFMAN,  0.  J.,  ooncata. 


COURT  OF  INDUSTRIAL  RELATIONS  V. 
CHA8.  WOLFF  PACKING  CO. 
<Ne.  28702.) 

(Supreme  Court  of  Kansas.    Oct  8,  1921.) 

(8i/Uabn9  by  ike  Court.) 

1.  Publlo  Service  CoaiMtssloBs  «s»2l— Coartof 
Industrial  Relatloas  siay  see  te  oonpel  ebedU 
snee  to  Its  orrfert. 

Under  chapter  29  of  the  Laws  of  1920,  an 
action  may  be  broagbt  in  the  Supreme  -  Court 
br  tbe  Gonrt  of  IndaBtrial  Belations  to  com- 
pel obedience  to  an  order  made  br  It 

2.  Master  and  servant  «=9l3,  6^lndastrial 
court's  order  flxfag  wagea  and  hours  of 
service  enforced  by  mandamus. 

Obedience  to  an  order  made  by  tbe  indus- 
trial court,  fixing  a  schedule  of  wages  and  boors 
of  labor,  may  be  compelled  by  an  action  in 
mandamna. 

3.  Constitutional  taw  «=»70(l)^etloB  to  oe- 
foroe  Industrial  ooarfa  orrfer  not  axerelse  of 
legislative  powers. 

An  action  in  tbe  Supreme  Ceart  to  compel 
obedience  to  an  order  made  by  tbe  Conrt  of 
Industrial  BeAations  does  not  call  for  the  ex- 
ercise of  legislative  powers. 

4.  PuMlfl  Servloe  Commlsaions  «=»I9(I)— Or- 
der of  Court  of  Industrial  Relations  dees  aet 
require  Supreme  Cearfs  approval  to  beoomo 
efFeothrft. 

An  order,  made  by  tht  Court  of  Industrial 
Belations  does  not  require  tiie  spprovsl  of  tiis 
Supreme  Oonrt  before  becondng  effective  and 

binding. 

5.  Master  and  servaat  «s»69— Wage  rsgalatlei 
by  Industrial  court  held  JustMsd. 

The  petition  filed  In  this  action  alleged  that 
such  an  emergency  existed  as  justified  the 
Court  of  IndoBtrial  Belations  in  maUng  an  In- 
vestigation. 
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I.  OoHtttitloDal  law  ^238(2),  279(2)— Mu- 
ter Md  MTviHt  ^3»6»— PoUio  Servin  Cnm- 
mUstom  «»2— Court  of  Indnttrlal  Rolatloas 
Aot  bold  valid. 

Chapter  29  of  the  Laws  of  1920,  tbe  Court 
of  Indastrial  BelatloDB  Act,  does  not  violate  the 
F<mrteeDth  Amendment  to  the  Conatitation  of 
the  United  States;  tJioee  affected  bj  the  orders 
made  under  that  law  are  not  deprived  of  lib- 
erty: or  property  without  doe  procees  of  law, 
and  are  not  denied  the  equal  protection  of 
the  law.  Employes  in  the  kinds  of  business 
named  in  the  law  are  governed  by  the  orders  of 
the  Court  of  iDdastrial  Belations;  the  wages 
paid  Bodi  empli^s  ax*  affected  with  a  pnbUe 
interest  so  as  to  subject  waA  wages  to  regula- 
tion by  the  court;  ordwa  made  under  the  law 
do  not  deprive  employers  nor  «nploy£s  of  the 
freedom  of  contract  concendng  wages  in  vio* 
lation  of  the  Fonrteenth  Ameodment  to  the 
Constitation  of  the  United  States;  and  classifi- 
cation of  the  businesses  to  which  the  law  ap- 
plies la  not  arbitraxj  nor  nnjoat. 

Original  proceeding  In  mandamnfl  hr  the 
Court  of  Indoatrial  Relations  agalnat  the 
Chaa.  Wolff  ^LcUng  Company*  to  put  in 
effect  a  scale  at  wagea,  and  fe»  aatabUsb 
boon  of  labor  aa  ordered  by  the  Court  of 
Industrial  Belations.  Tba  defendant  an- 
swered, presenting  a  number  of  questions  of 
law,  to  which  the  plaintiff  demurred.  De- 
murrer sustained. 

Baxter  D.  McOain,  of  lola.  for  j^aintlff . 
D.  R.  Hlte  and  Jotu  8.  Deaja,  both  of  To- 
peica,  for  defendant 

MARSHALL,  J.  This  la  an  original  pro* 
ceedlng  in  mandamus  to  compel  the  Wolff 
Packing  Company,  hraeinafter  named  the 
defendant,  to  put  in  effect  a  scale  of  wages 
to  be  paid  by  it  to  Its  employes  and  to  es- 
tablish hours  of  labor  as  ordered  by  the 
Court  of  Industrial  Belations,  hereinafter 
named  the  plaintiff.  The  defoidant  an* 
Bwera,  and  presents  a  number  of  questions 
at  law  In  addition  to  those  of  fact  The 
plaintiff  reqtieata  tluit  the  questions  of  law 
be  disposed  of  in  advance  of  the  flnal  hear- 
ing. 

Hbe  defendant  la  operating  a  packing 
house  In  the  city  of  Topeka.  On  Hardi  21 
and  Kay  2,  1921,  the  plaintiff  made  orders, 
and  afterward  served  them  on  the  defend- 
ant, flxtng  wagea  to  be  paid  and  hours  of 
labor  to  be  ofaaerved  by  it  In  operating  its 
hustneas.  The  defoidant  refused  to  obey 
those  orders. 

The  questlona  trf  law  at  the  direction  of 
the  court  have  been  brlefM  and  argued,  and 
will  be  disposed  of  at  this  time.  This  Is 
antbortsed  by  section  278  of  the  Code  of 
Civil  Procedure  (Oen.  St  1915,  S  7178).  It 
may  be  considered  tliat  the  plaintiff  has  de- 
murred to  that  part  of  the  defendant's  an- 
swer whldli  presents  questions  of  law. 

[1]  1.  The  defendant  contends  that  the 


Court  of  Industrial  Relations  "cannot  sue 
in  its  own  name,"  and  argues  that  the  stat- 
ute creating  the  court  does  not  authorize  it 
to  so  prosecute  actions  In  thia  court  Sec- 
tion 13  «f  the  Industrial  court  act  In  part 
reads: 

"In  esse  of  the  faanre  or  refusal  of  either 
party  to  said  controversy  to  obey  and  be  gov- 
erned by  the  order  of  said  Court  of  Indastrial 
Relations,  then  and  in  that  event  said  court  is 
beret>y  authorized  to  bring  proper  proceedings 
in  the  Supreme  Court  of  the  state  of  Kansas 
to  compel  compliance  with  said  order.** 

Section  27  of  the  Code  of  Civil  Procedure 
(Gen.  St  1916, 1  wnj  In  part  reads: 

"A  person  szpressly  anthorlied  by  statute, 
may  teing  an  action  withont  joining  with  him 
the  persm  for  whose  benefit  It  la  prosecated.** 

Section  265  of  the  Code  of  CivU  Proce- 
dure (Gen.  St  1916,  {  7163)  provides  that: 

"An  injunction  may  be  granted  to  enjoin  the 
illegal  levy  of  any  tax,  *  •  *  snd  any  num- 
ber cS  perstms  whose  property  is  or  may  be  af- 
fected l>y  a  tax  or  assessnvent  so  levied 
*  *  *  may  unite  in  the  petition  filed  to  ob- 
tain such  injanction." 

Under  the  last  statute  the  parties  named 
may  not  only  file  the  petition,  but  nuy 
prosecute  the  action  to  flnal  completion. 
Section  419  of  the  Code  of  ClvU  Procedure 
provides  for  an  actim  by  the  personal  rep- 
resentative of  a  deceased  person  for  his 
wrongful  death,  and  section  420  provides 
that  If  the  party  whose  death  has  been 
caused  Is  a  resident  of  this  state,  and  no 
personal,  r^reaoitative  has  been  appointed, 
the  action  may  be  brought  by  the  widow, 
or,  where  there  la  no  widow,  by  the  next  of 
kin  of  such  deceased.  Under  this  section 
actions  for  wrongful  death  are  constantly 
commenced  and  prosecuted  to  Qnal  judg- 
ment by  the  widows  or  the  dilldren  of  the 
deceased  personsL 

Section  8446  of  the  General  Statutes  of 
1916,  a  part  of  the  law  establishing  the 
Board  of  Railroad  Commissioners,  in  part 
reads: 

"In  case  any  railroad  company,  or  any  such 
officer,  agent,  employ^,  or  person,  shall  violate 
or  shall  refuse  or  fail  to  obey  any  such  order 
lawfully  made  by  eaid  Board  of  Railroad  Gom- 
missioners,  any  person  aggrieved  thereby  may 
institute  and  prosecute  mandamus  proceedings 
in  the  Supreme  Court,  in  the  name  of  the  state 
on  the  rchition  of  such  person,  to  compel  com- 
pliance with  and  obediencs  to  such  order;  and 
in  any  case  where  in  the  opinion  of  the  Board 
of  Railroad  Commissioners  the  Interest  of  the 
public  requires  it  such  board  shall  require 
snch  proceeding  to  be  brought  and  such  pro- 
ceeding shall  then  be  brought  by  the  Attorney 
General  in  the  name  of  the  state."  I«ws  of 
1901,  c.  286,  i  38. 


>Vor  other  eaaat  see  Muna  toplo  and  KBT-NOHBlia  lo  all  Ker-Nsmbersd  DlgsMs  aafl  UUiezes 
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Sectlrai  8447  In  part  readB: 

**WlieDeTer  a  proceeding  brongbt  in  the  Sa- 
preme  Contt  onder  section  38  of  this  act  by  the 
attorn^  for  the  board,  or  the  Attorney  Gen- 
eral, upon  the  direction  of  the  BoflM  of  Bail- 
road  CommisBioaers,"  etc.  Laws  1801,  c.  'MSQ, 
i  39,  as  amended  by  Laws  1907,  c.  208,  i  & 

Uoder  these  statute  It  was  held  tliat: 

"The  attorney  for  the  Board  of  Railroad 
Commissioners  is  the  proper  officer  to  bring  an 
action  in  the  name  of  the  state  to  compel  com- 
pliance with  an  order  of  the  board."  State  ez 
reL  T.  Railroad  Companies,  86  Kan.  049,  118 
Pac.  872  (Syl.  |  1). 

Section  8867  itf  tbe  General  Statntea  of 
1915  reads: 

"The  commlBsiOn  may  compel  compliance 
with  the  proTisiona  at  this  act  and  compel  com- 
pliance with  the  orders  of  the  commission  by 
proceeding  in  mandamus,  injunction  or  other 
appropriate  civil  remedies,  or  by  appropriate 
criminal  proceedings  in  any  court  of  competent 
iorisdietion."   Laws  1811,  e.  288,  {  89. 

In  City  of  Emporia  t.  Telephone  Co.,  90 
Kan.  118.  127,  183  Pac.  858,  881,  thto  court 
Bald: 

"Section  89  empowers  the  Utilities  Commis- 
sion to  compel  compliance  with  ita  orders  by 
proceedings  In  mandamus,  injunction,  or  other 
appropriate  civil  or  criminal  remedies." 

State  ez  reL  T.  Gas  Co.,  88  Kan.  165,  127 
Pac.  639,  was  an  actUm  brought  under  the 
Public  UtlUtieB  Law  by  the  state  on  the  re- 
lation of  the  attorney  tot  the  PuUlc  Uttl- 
Itlea  Commission,  and  no  queatUm  was  rais- 
ed about  tbB  authorltgr  of  the  attorney  to  so 
prosecute  the  action. 

The  Industrial  court  law  la  a  remedial 
statute  and  should  be  liberally  construed  to 
promote  its  object.  Gen,  Stat.  1915,  S  11829 : 
Lumber  Co.  v.  Douglas.  89  Kan.  308,  318, 131 
Pac  563,  44  L.  R.  A.  (N.  S.)  843.  A  Uberal 
construction  Is  that  the  statute  gives  to  the 
court  authority  to  prosecute  in  its  own 
name  actions  of  this  character.  The  statute 
expressly  authorizes  the  Court  of  Industri- 
al Relations  to  bring  proper  proceedings  to 
CO  HI  pel  compliance  with  its  orders.  Man- 
damus is  a  proper  proceeding,  and  the  court 
can  bring  it  The  Industrial  court  Is  not 
directly  interested  In  the  result  of  this  ac- 
tion; the  state  is  the  party  that  Is  inter- 
ested, but  tbe  state  has  authorized  the  court 
to  bring  the  acti<Hi.  This  la  at  least  one  of 
tbe  ways  In  which  It  may  be  brought 

[2]  2.  Tbe  defendant  contends  that  the 
purpose  of  this  action  cannot  be  accomplish- 
ed by  proceedings  In  mandamus,  as  the  ac- 
tion is  brought  to  compel  the  payment  of 
definite  wages  to  certain  employes,  and 
those  onploy^  have  a  right  to  bring  actions 
against  tbe  defendant  to  recover  Judgments 
for  wages  legally  dne  th^.  The  argument 
la  miaonnd,  for  the  reascm  that  the  action 


la  not  brought  Cor  Qie  purpoae  named.  It  Is 
brought  to  ctnnpd  the  defendant  to  obe^  an 
order  of  the  Court  of  Industrial  Relatloos, 
fixing  a  scale  of  wages  and  establishing 
houra  of  labor  to  be  observed  by  the  defend- 
ant in  Its  business.  Under  the  law  directing 
that  actions  shall  be  brought  by  the  mi 
party  in  interest,  unless  otherwise  spedflc- 
ally  authorized  by  statute,  tbe  plaintiff  can- 
not, by  an  action  in  mandamus,  compel  the 
defendant  to  pay  any  wages  that  may  be  due 
under  the  schedule  ordered  to  be  put  In  ef- 
fect ;  BU<±i  an  action  must  be  prosecuted  by 
the  workman  to  whom  the  wages  are  due. 
The  present  action  is  ahalt^ous  to  one 
brought  by  competent  authority  to  compel 
a  public  service  corporation  to  put  in  effect 
rates  ordered  by  a  proper,  contr(^lng  body. 
The  public  service  coiporation  can  be  com- 
pelled, In  an  action  In  mandamus,  to  put  in- 
to effect  such  rates.  Damages  sustained  by 
reason  of  the  refusal  of  the  public  service 
corporation  to  obey  the  order  of  the  ccai- 
trolling  body  can  be  recovered  only  in  an 
action  brought  by  the  party  injured. 

[3]  8.  Another  contention  of  tbe  defoid- 
ant  is  that  the  nature  of  proceedings  under 
section  12  of  the  industrial  court  act  is 
legislative  and  not  Judicial.  This  cont»n- 
tlott  Is  based  on  that  provision  of  this  sec- 
tion which  gives  to  those  who  are  governed 
by  It  the  right  to  conunrace  proceedinga  '*to 
compel  said  'Court  of  Indiutrial  Relatloos 
to  make  and  mter  a  just  reasonaUe  and 
lawful  order  In  tha  ptemlBea."  It  la  argued 
Uiat  vhetber  or  not  a  legbdatlTe  regulation 
Is  ixat  and  reasonabla  Is  not  a  Judicial  ques- 
tlon.  Tbe  statute  does  not  require  the  Su* 
preme  Court  to  say  ^rhat  are  jnst,  reascm- 
able,  or  lawful  wages,  and  then  direct  tbe 
Industrial  court  to  Imae  an  order  putting 
those  wages  into  effect  If  the  latter  court 
should  refuse  to  make  any  order  on  a  prop- 
er application,  then  this  provision  of  the 
statute  will  operate,  and  the  party  com- 
plaining can,  by  prosecuting  a  proper  pro- 
ceeding in  tbe  Supreme  Court  compel  the 
industrial  court  to  make  an  order  which 
when  made  would  be  subject  to  Judicial  In- 
vestigation in  a  proper  action  the  same  as 
any  other  order  made  by  that  court 

One  difllcnlty  with  this  contention  of  the 
defendant  is  that  no  one  is  complaining  of  the 
refusal  of  the  industrial  court  to  put  In  ef- 
fect a  schedule  of  wages  Just  and  reason- 
able or  otherwise,  but  the  defendant  is  re- 
sisting a  schedule  ordered  by  the  Court  of 
Industrial  Relations,  an  altogether  different 
question,  one  that  Is  not  Involved  In  the  po- 
sition now  taken  by  tbe  defendant  nor  In 
the  answer  filed  by  It  For  this  reason  the 
defendant  cannot  now  avail  Itself  of  tbe 
objection,  even  if  It  were  good.  City  of 
Kansas  City  v.  Railway  Co.,  69  Kan.  427,  53 
Pac.  468,  52  U  B.  A.  821 ;  State  r.  Smiley. 
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60  Kan.  240,  68  Pac.  199,  67  L.  B.  A.  903 ; 
State  T.  Jack,  69  Kan.  387,  898,  76  Pac. 
911,  1  li.  R.  A.  (N.  S.)  167,  2  Ann.  Cas.  171 ; 
Brown  v.  Gilpin,  76  Kan.  773,  90  Pac.  267 ; 
State  V.  RaUway  Co.,  76  Kan.  467,  490,  92 
Pac.  606;  State  T.  Railway  Co^  96  Kan. 
609,  612,  152  Pac.  777,  Ann.  Cas.  1917A ,  612 ; 
8  Cyc.  787;  12  C.  J.  760;  Hatch  t.  Bear- 
don,  204  U.  S.  152,  160.  161,  27  Sup.  Ct  188, 
51  L.  Ed.  415,  9  Ann.  Cas.  736. 

E4]  4.  The  defendant  IntdstB  that  the  or- 
ders of  the  Indnstrial  court  are  not  effec- 
tive until  approved  by  the  Snpreme  Court 
This  Is  tiased  on  a  statement  made  by  thla 
court  In  State  t.  Howat,  100  Kan.  8T8,  802, 
108  Paa  686.  694.  aa  follows: 

"Beiort  to  this  ooort  was  aatboriied  In 
terms  wfaldi  afford  t^portnnU^  fw  the  detsr- 
mlnation  of  Issues  npon  the  eonrt'a  independ- 
ent judgment,  both  with  respect  to  tbe  law 
and  the  facts.  Ohio  Valley  Co.  v,  Ben  Avon 
Borough.  253  U.  S.  287,  40  Sap.  Ct.  527,  64 
L.  Bd.  008.  Tbe  appeUate  jarisdiction  of  this 
court  not  being  available  becanse  the  Court  of 
Industrial  Relatione  is  a  nonjudicial  body,  its 
constitational  Jnriadiction  in  msndamns  was 
ntilixed.  Tbls  Jarisdiction  Is  precisely  tbe 
same  as  that  of  any  court  of  general  jarisdic- 
tion In  mandamns,  that  is  to  say.  Is  plenary, 
may  be  exercised  to  control  the  action  of  in- 
ferior tribunals  (Bishop  v.  Fischer,  94  Kan. 
105.  145  Pac.  890,  Ann.  Cas.  1917B,  460;  In 
re  Petitt,  84  Kan.  637,  114  Pac.  1071),  and 
comprehends  the  power  of  superintending  con- 
trol to  the  fan  extent  of  which  the  writ  of  man- 
damas  is  capable." 

Tbe  defendant  says: 

"This  ruling  leads  to  the  conclusion  that  tt 
la  eontemi^ted  by  the  act  that  this  eoart  is 
to  pass  iqion  the  facta  and  render  judgment 
as  to  the  reasonableness  and  justness  ^  the 
orders.** 

The  conclusion  readied  by  the  defendant 
Is  not  warranted  by  the  language  quoted, 
and  tbe  industrial  court  law  does  not  con- 
tain any  such  provision.  An  order  of  the 
Industrial  court  takes  effect  In  the  manner 
prescribed  by  law,  and  does  not  require  the 
approval  of  the  Supreme  Court 

[6]  5.  It  la  argued  that  the  Court  of  In- 
dustrial Relations  cannot  exerdse  the  ex- 
traordinary power  of  regulating  wages  to 
be  paid  by  employers,  except  In  cases  of 
emei^ency,  and  it  Is  urged  that  no  emer- 
gency is  allied.  Section  7  of  chapter  29  of 
tho  Law#  of  1920  provides  that: 

"In  ease  of  a  controversy  arising  between 
employers  and  workers,  *  *  •  engaged  in 
■ny  of  said  industries,  *  *  *  if  it  shall  ap- 
pear to  said  Court  of  Industrial  Relations  that 
said  controversy  may  endanger  the  continuity 
or  efficiency  of  service  of  any  of  said  indus- 
tries, •  •  •  authority  and  jurisdiction  are 
hereby  granted  to  said  Court  of  Industrial 
Rdattona,  upon  its  own  initiative,  *  *  *  to 
investigate  said  controversy,  and  to  make  such 
temponuy  findings  and  orders  u  may  be  nec- 
essary to  preserve  the  pnbUe  peace  •  •  • 


to  settle  and  adjust  all  such  controversies  by 
Bach  findings  and  orders  as  provided  In  this 
act.  It  is  farther  made  the  daty  of  said  Court 
of  Indastrial  Relations,  upon  complaint  of  ei- 
ther party  to  such  controversy,  *  *  *  If  It 
shall  be  made  to  appear  to  sild  court  that  tiie 
parties  are  unable  to  agree  and  tiiat  such  con- 
trover^  may  endanger  the  continuity  or  effi- 
ciency of  service  of  any  of  said  industries, 
*  *  *  to  proceed  and  investigate  and  deter- 
mine said  controversy  In  tht  same  manner  as 
though  iQKm  its  own  initiative." 

In  the  present  actUm  the  petition  alleges 
that  complaint  In  writing  was  made  by 
tain  persons,  authorised  by  aectlw  7  of  the 
industrial  court  act  to  make  such  complaint, 
a  copy  of  which  la  attached  to  and  Is  made 
a  part  of  the  petltltm  filed  in  this  action. 
That  complaint  alleged  that  a  controversy 
had  arisen  between  the  defendant  and  Its 
employes  engaged  In  the  operation  of  the 
defendant's  packing  business,  and  "that  said 
controversy  has  endangered  and  is  continu- 
ing to  endanger  the  continuous  tqieratlon 
and  efficiency  of  service  of  said  packing 
plant,  and  does  affect  and  will  affect  the 
manufacture  and  production  of  the  commod- 
ities necessary  for  human  food  within  the 
state  of  Kansas  and  within  tbe  vicinity 
where  said  packing  plant  is  now  operating, 
and  will  and  does  endanger  tbe  orderly  op- 
eration of  said  packing  plant."  The  peti- 
tion Bufllciently  alleges  that  an  emergency 
bad  arisen  which  justified  the  Industrial 
court  In  taking  cognizance  of  the  complaint 

[6]  6.  The  defendant  contends  that  the 
Industrial  court  law  and  the  orders  sought 
to  be  oiforced  in  this  action  violate  the 
Fourteenth  Amendment  of  the  Constitution 
of  the  United  States,  in  that  the  law  and 
the  orders  made  thereunder  deprive  the  de- 
fendant of  Its  liberty  and  property  without 
due  process  of  law,  and  deny  to  It  the  equal 
protection  of  the  laws.  To  support  this 
contaitlon  the  defendant  argues  that  em- 
ployes cannot  be  governed  by  the  orders  of 
the  Industrial  court:  that  the  wages  of  the 
defendant's  employ^  are  not  afTected  with  a 
public  interest  so  as  to  subject  such  wages  to 
regulation  by  the  state;  that  the  law  and 
orders  made  by  tbe  industrial  court  deprive 
tbe  defendant  and  Its  employ^  of  the  free- 
d<Hn  of  contract  concerning  wages;  and  that 
the  dasslttcation  of  the  businesses  to  which 
the  law  applies  la  arbitrary  and  unjust. 
These  matters  will  be  discussed  In  the  order 
named. 

Tbe  statute  must  be  construed  so  as  to 
uphold  Its  validity.  If  possible.  Com'rs  of 
Cherokee  Co.  v.  State  ex  rel.,  36  Kan.  337. 
13  Pac.  658;  In  re  Burnette,  73  Kan.  609, 
85  Pac.  575;  Young  v.  Regents  of  State 
University,  87  Kan.  239,  124  Pac  150,  Ann. 
Cas.  1913D,  701;  State  ex  rel.  v.  City  of 
Lawrence,  98  Kan.  808,  811, 160  Pac.  217. 

*^e  principle  Is  universal  that  legislation, 
whether  by  Congress  or  by  a  state,  must  be 
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taken  to  b«  ralid,  unleBS  the  contrary  ia  made 
dearly  to  appear."  Beid  T.  Colorado,  187 
VI.  B.  137,  IBS,  2&  Sup.  Ct.  92.  98  (47  L  Bd. 
108). 

The  basis  ot  the  contention  that  the  de- 
fendant's employes  cannot  be  governed  by 
the  Industrial  court  Is  that  those  employes 
cannot  be  compelled  to  work  for  the  wages 
fixed,  while  the  defendant  is  compelled  to 
operate  its  plant  and  to  pay  those  wages- 
Section  17  of  the  act  provides: 

*That  nothmg  in  this  act  shell  be  construed 
as  restricting  the  right  of  any  IndiTidnal  em- 
pIoy4  engaged  In  the  operation  of  any  snch  in- 
dustry. UQi^oynient,  public  utill^,  or  common 
carrier  to  quit  bis  employment  at  any  Ume,  but 
it  shall  be  unlawful  for  any  such  individual 
employs  or  other  person  to  conspire  with  oth- 
er persons  to  quit  their  employment  or  to  in- 
duce other  persons  to  quit  their  employment 
for  tbe  purpose  of  hindering,  delaying,  inter- 
fering with,  or  suspending  tbe  operation  of 
any  of  tiie  indnstriea,  smploynvnts.  puUic 
tttdities,  or  eoouBcm  carriers  governed  by  tbe 
provisions  of  this  act,  or  for  any  person  to 
engage  in  what  is  known  as  'picketiag,'  or  to 
intinudate  by  threats,  abuse,  or  in  any  other 
manner,  any  person  or  persons  with  intent  to 
induce  such  person  or  persons  to  quit  Buch  em- 
ployment, or  for  the  purpose  of  deterring  or 
preventing  any  other  person  or  persons  from 
accepting  employment  or  from  remaining  in 
the  emplc^  of  any  o£  tkt  Industries,  employ* 
ments,  public  utUitieB,  or  common  carriers  gov- 
erned by  the  prorislons  of  this  act" 

It  must  be  noted  that  this  provision  of 
the  act  takes  from  employes  some  of  that 
which  has  been  heretofore  considered  their 
legal  right  Let  us  look  now  to  the  restrie- 
tlons  placed  on  the  employer.  Section  6  of 
the  act  reads: 

"It  is  hereby  dedared  and  determined  to  be 
necessary  for  the  pubUc  peace,  health  and  gen- 
eral welfare  of  the  people  of  this  state  that 
the  industries,  employments,  public  utilities  and 
common  carriers  berein  specified  shall  be  op- 
erated with  reasonable  continuity  and  efficiency 
in  order  that  the  people  of  this  state  may 
live  in  peace  and  security,  and  be  supplied  with 
the  necessaries  of  life.  No  person,  firm,  cor- 
poration, or  assodation  of  persons  shall  in  any 
manner  or  to  any  extent  willfully  hinder,  de- 
lay, limit  or  suspend  sudi  continuous  and  effi- 
cient operation  for  the  purpose  of  evading  the 
purpose  and  intent  of  the  provisions  of  this 
act;  nor  shall  any  person,  firm,  corporation,  or 
assodation  of  persons  do  any  act  or  neglect 
or  refuse  to  perform  any  duty  herein  enjoined 
with  the  intent  to  hinder,  delay,  limit  or  sus- 
pend such  continuous  and  effident  operation  aa 
aforesaid,  except  under  the  terms  and  condi- 
tions provided  by  this  act" 

Part  of  Kctloa  16  reads: 

"It  shall  be  unlawful  tor  any  person,  firm,  or 
corporation  engaged  in  the  operation  of  any 
such  Industry,  employment,  utility,  or  common 
carrier  wlllfidly  to  limit  or  cease  operations 
for  the  purpose  <tf  limiting  production  or  trans- 
portation or  to  affect  prices,  for  the  purpose  of 


avoiding  any  of  the  provisions  of  this  act;  but 
any  person,  firm  or  corporation  so  engaged  may 
apply  to  said  Court  of  Industrial  Relations 
for  authority  to  limit  or  cease  operations,  stat- 
ing the  reasons  therefor,  and  said  Court  of  In- 
dustrial Kelations  shall  hear  said  application 
promptly,  and  if  said  application  shall  be  found 
to  be  in  good  faith  and  meritorious,  authority 
to  limit  or  cease  operations  shall  be  granted 
hj  ordw  of  Bsid  court" 

Part  of  section  17  reads: 

"It  shall  be  unlawful  for  any  peraon,  firm  or 
corporation,  «  *  •  engaged  in  any  of  sud 
industries,  employments,  utilities  or  common 
carriers  to  do  any  act  forbidden,  or  to  fail  or 
refuse  to  perform  any  act  or  duty  enjoined  by 
the  provisions  of  this  act,  for  the  purpose  or 
with  the  intent  to  binder,  delay,  limit  or  sus- 
pend the  operation  of  any  of  the  industries,  em- 
ployments, utilities  or  common  carriers  here- 
in specified  or  indicated,  or  to  delay,  limit  or 
suspend  the  production  or  transportation  of  the 
products  of  such  Industries,  or  employments, 
or  the  service  (tf  sndi  utilities  or  eonunon  car- 
riers." 

Section  W  In  part  Mds: 

"In  case  of  the  suspension,  limitation  or  ces- 
sation of  the  operation  of  any  of  the  Industries, 
employments,  public  utilities  or  eommon  car- 
riers affected  1^  this  act  contrary  to  the  pro- 
visions hereof,  or  to  the  orders  of  said  court 
made  hereunder,  if  it  shall  appear  to  said  court 
that  such  suspension,  limitation,  or  cessation 
shall  seriously  affect  the  public  welfare  by 
endangering  tiie  public  peace,  or  threatening 
the  public  health,  then  said  court  Is  hereby  au- 
thorised, empowered  and  directed  to  take  prop- 
er proceedings  In  any  court  of  competent  ju- 
risdiction of  HdS  state  to  take  over,  control, 
direct  and  operate  said  IndoatEy.  employment 
public  utility  or  eoDunon  carrier  duiinf  sndi 
emergency." 

An  analysis  of  these  statutes  rev«ila  that 
the  defendant  Is  restricted  from  doing  cer- 
tain things  with  the  Intention  of  violating 
the  law.  or  In  other  words  Is  restricted  from 
doing  those  things  prohibited  by  the  law. 
Bnt  the  defendant  Is  not,  by  the  law,  com- 
pelled to  operate  Its  plant  at  a  loss,  nor  Is 
It  [ff<Alblted  from  changing  its  business,  nor 
from  Quitting  the  business,  if  It  desires  to 
do  either  of  these  things  In  good  faith, 
not  intending  tbeztiij  to  violate  any  provi- 
sion ot  the  act  The  language  of  the  act 
will  bear  tlda  ctmatructlott;  it  will  uphold 
the  validity  of  the  act  and  not  deprive  the 
def«idant  of  any  constitutional  right  that 
has  been  urged  by  it 

The  law  gorexnliu;  public  service  corpo* 
rations  Is  somewhat  dosely  analogous  to  the 
law  now  under  consideration.  The  United 
States  Supreme  Court  has  held  that  a  rafl- 
road  may  be  compelled  by  mandamus  to  par- 
form  those  duties  that  are  required  by  law. 
Northern  PadSc  Railroad  v.  Dustln,  142  U. 
S.  492.  12  Sup.  Ct  283",  35  L.  Ed.  1092; 
Union  Pacific  B.  B.  Co.  t.  Hall  et  aL,  91  U. 
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S.  343,  2S  li.  Ed.  t28 ;  Corlngton  Stockyards 
Co.  T.  Keith,  139  U.  S.  128,  U  Sup.  GL  461, 
35  L.  Ed.  73.  In  City  of  Potwin  Place  v. 
Topeka  Ry.  Co.,  51  Kan.  608,  83  Pac.  80»,  87 
Am.  St  Bep.  Z12,  the  Supreme  Ooort  oC  Kan- 
sas  said: 

"The  performance  of  the  duties  whicli  a 
street  railway  company  owes  to  the  public  to 
operate  its  lineB  in  accordance  with  the  pro- 
visions  of  a  city  ordinance  nnder  which  ita 
road  was  conatructed  may  be  enforeed  by  man- 
damus."  SyL  I  1. 

In  State  ex  reL  t.  D.  Oi  M.  &  T.  By.  Co., 
S3  KUL  377,  80  Pac.  747.  42  Am.  St  Rep. 
29S,  the  foUowlxic  langnage  waa  nsed: 

"^a  roadbed  and  luperatmetoie  of  a  raU- 
road  bnflt  nnder  a  diarter  obtained  In  accord- 
ance with  the  laws  of  tiiis  state  are  charged,  not 
only  in  the  hands  of  the  original  corporation, 
but  of  purchasers  as  weQ,  witb  the  burden  of 
the  company's  charter  obligations,  and  cannot 
be  diverted  from  the  porpoae  to  which  it  was 
devoted,  nor  relieved  from  this  burden  without 
the  consent  of  the  state,  duly  expressed  by  the 
Legislature  or  other  competent  authority." 
SyL 

In  City  of  Topeka  v.  Water  Co.,  68  Kan. 
349,  49  Pac.  79,  this  court  held  that: 

' Vandemoa  may  be  employed  to  comp^  a  wa- 
ter company  to  extend  its  mains  in  a  dty, 
where  under  the  contract  between  the  cdty 
and  the  company  it  is  the  duty  of  the  company 
to  make  auch  extension."  SyC  1 2. 

See,  also,  Ballroad  Co.  t.  Ifyce,  61  Kan. 
894,  407,  09  Pac.  1040^  48  L.  B.  A.  S41. 

In  State  ex  reL  t.  Postal  Tdegnq^h  Oa, 
96  Kaji.  298,  150  Paa  544,  this  court  said: 

"Where  a  telegraph  company  maintained  a 
telegraph  station  for  a  number  of  years  at  an 
arerage  deficit  of  fl34.83  per  annum  it  should 
have  applied  to  the  Public  Utilities  Commission 
to  diaeontinna  It  and  It  waa  unlawful  to  dose 
the  station  and  quit  badness  thereat  until  such 
permission  was  grsnted."   Syl.  |  8. 

Those  were  public  utilities  cases,  In  each 
of  whlrfi  a  franchise  had  been  granted  ei- 
ther by  the  state  or  a  municipal  corpora- 
tion, and  a  contract  had  beat  entered  Into, 
either  express  or  Imjdled,  that  the  public 
utility  would  i>erfonn  the  service  named. 
It  la  now  well  settled  that  the  services  per- 
formed by  public  service  eorporations  are 
affected  with  the  public  Interest,  but  the 
time  was  when  that  principle  was  earnestly 
denied.  These  cases  might  lead  to  the  con- 
dusloD  that  a  puUic  service  corporation  Is 
compelled  to  perform  its  duties  even  at  a 
loss,  but  that  principle  Is  denied  In  a  num- 
ber of  cases,  one  of  whidi  is  Brooks-Scanlon 
Co.  T.  B.  B.  Comm.,  251  U.  S.  306,  40  Sup. 
Ct  183,  64  L.  Ed.-  323,  where  the  Supreme 
Court  of  ttie  United  States  said: 

**A  common  carrier  cannot,  under  the  Four- 
teenth Amendment  he  compelled  by  a  state 
to  continue  operation  of  its  railroad  at  a  loss.** 


This  rule  Is  followed  In  Bullock  r.  B.  B. 
Comm.  of  Florida,  254  U.  S.  613,  41  Sup.  Ct 
103,  65  L.  m.  — t  In  the  Brooks-Scanlon 
Co.  Case  it  was  said  that— 

"A  carrier  cannot  be  compelled  to  carry  on 
even  a  branch  of  business  at  a  loss,  much  lesa 
the  whole  business  of  carriage."  251  U.  S. 
p.  399,  40  Sup.  Ct.  183,  64  L.  Ed.  323. 

A  note  on  this  subject  la  found  la  11  A.  I*. 
B.  262.  appended  to  a  case  (Lyon  &  Hoag  r. 
Railroad  Gommlsslon.  100  Pac.  796),  where 
the  SuprCTio  Court  of  California  held  that 
the  state  had  no  power  to  compel  the  con- 
tiuued  operation  of  a  public  utility  at  a 
loss.  The  authorities  lead  to  this  ccmdu- 
slon  that  public  utllltlee  can  be  compelled  to 
operate  but  not  at  a  loss.  Contr(d  of  pubUe 
service  corporationa  Is  Justified  by  the  fact 
that  they  are  affected  wltii  a  public  Interest 
The  defendant  Is  operating  a  packing  ^ant. 
It  Is  not  a  public  serrlce  corporation,  but 
the  Legishitore  has  declared  that  Its  busi- 
ness la  affected  with  a  public  interest;  and 
for  that  reason  haa  aaaumed  to  exercise 
control  over  it.  For  a  recital  of  the  facts 
Justifytngr  that  dedaiatton.  State  t.  Howa^ 
100  Kan.  876,  198  Pac.  686,  is  referred  to. 

Jt  Uie  defendant  la  conducting  a  business 
that  la  affected  with  a  public  Interest,  It 
ought  to  be  subject  to  l««JslatiTe  control  tiie 
same  as  if  it  were  conducting  a  waterworks 
system,  an  electric  light  plant,  or  a  rail- 
road. When  the  defendant's  business  be- 
came affected  with  a  public  interest,  the 
public  had  the  right  to  say  something  about 
the  manner  in  which  it  should  be  conduct- 
ed. The  Legislature  has  undertaken  to  do 
so,  has  provided  for  the  regulation  of  that 
business,  and  has  placed  certain  prohibi- 
tions on  the  manner  In  which  It  shall  be 
conducted;  but  the  Legislature  has  not  said 
that  the  defendant  cannot  under  any  cir- 
cumstances cease  to  operate  Its  packing 
plant  if  it  desires  go  to  do.  The  permission 
that  must  be  obtained  from  the  Industrial 
court  by  the  defendant  is  not  permission  to 
do  those  things  which  It  may  rightfully  do 
under  the  law,  but  Is  permlaslon  ■without 
which  the  defendant,  In  doing  other  things, 
would  be  violating  the  law.  In  State  ex  rel> 
V.  Howat,  109  Kan.  876,  414,  198  PflC.  686, 
704,  the  court  said: 

"Umlting  prodaction  and  withdrawing  from 
production  are  expressly  permitted  for  any 
purpose  which  does  not  contemplate  circum- 
vention of  the  law." 

The  defendant  argues  that  the  compensa- 
tion paid  to  Its  employes  for  services  ren- 
dered is  not  affected  with  a  public  Interest, 
but  does  not  argue  that  the  defendant's 
business  la  not  affected  with  a  public  In- 
terest. In  response  to  the  defendant's  ar- 
gument we  begin  by  quoting  from  Munn  r. 
minofs,  OiU.  B.118,12S^  126  (24Ii.Ed. 
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77),  wbere  the  Supreme  Court  at  tbs  United 
States  said: 

"Tbis  brings  us  to  inquire  as  to  the  princi- 
ples upon  which  this  power  of  regulation  rests, 
in  order  that  we  may  determine  what  is  within 
and  what  without  its  operatiTe  effect.  Look- 
ing, then,  to  the  common  law,  from  whence 
came  the  right  which  the  GoostitutioD  protects, 
we  find  that  when  priyate  property  is  'affected 
with  a  public  interest,  it  ceases  to  be  juris  pri- 
TSti  only.*  This  was  said  by  Lord  Chief  Jus- 
tice Hale  more  than  200  years  ago,  in  bis  trea- 
tise De  Portibus  Maris,  1  Harg.  Lew  Tracts, 
78,  and  hss  been  accepted  without  objection 
as  an  essential  element  in  the  law  of  property 
ever  since.  Property  does  become  dotbed  wiUi 
a  public  Interest  when  used  in  a  manner  to 
make  it  of  public  consequence,  and  affect  the 
community  at  large.  When,  therefore,  one 
devotes  bis  property  to  a  use  in  which  the  pub- 
lic baa  an  interest,  he,  in  effect,  grants  to  the 
public  an  interest  in  that  use,  and  must  sub- 
mit to  be  controlled  by  the  public  for  the  com- 
mon good,  to  the  extent  of  the  interest  he  has 
thus  created.  He  may  withdraw  his  grant  by 
discontinuing  the  nss;  but,  so  long  as  he  main- 
tains the  use,  be  must  submit  to  the  control" 

This  principle  has  been  followed  so  many 
times  In  so  many  states  that  a  review  of  the 
legislation  and  of  the  decisions  arising 
thereunder  would  be  a  herculean  and  unless 
task.  A  r^ume  of  the  decisions  following 
this  principle  is  found  In  Rose's  Notes,  24 
L.  Ed.  pp.  519-542.  But  the  question  argued 
is  not  that  the  business  of  the  defendant  is 
not  affected  with  a  public  Interest,  but  is 
that  the  wages  of  the  defendant's  employes 
Is  not  affected  with  a  public  Interest.  The 
state  may  control  the  rates  to  be  charged 
by  those  who  are  engaged  in  a  business  af- 
fected with  a  public  Interest  Wages  is  one 
of  the  largest  factors  that  go  to  make  up 
the  expense  of  conducting  a  business,  and 
must  be  considered  In  determining  what  the 
rate  shall  be.  In  many  instances  wages 
cannot  be  increased  unless  rates  or  charges 
are  Increased,- and  in  many  instances  rates 
or  charges  cannot  be  decreased  unless  wages 
are  decreased.  In  all  business  enterprises 
affected  with  a  public  interest  rates  or 
charges  and  wages  are  so  bound  together 
that  they  cannot  be  separated.  Rates  can- 
not be  completely  controlled  unless  wages 
are  controlled,  and  wages  cannot  be  con- 
trolled unless  charges  are  controlled. 

The  compensation  paid  to  workingmen  for 
their  labor  is  the  most  fruitful  cause  of  In- 
dustrial unrest  and  of  tlie  conditions  pro* 
duced  thereby.  The  state  la  not  powerless 
to  regulate  the  wages  to  be  paid  for  labor 
In  those  oiterprlses  without  the  continuance 
of  which  the  peoide  must  suffer.  Hours  of 
labor  hare  been  the  subject  of  legislative 
action,  and  a  number  of  laws  fixing  hours  of 
labor  have  been  upheld.  In  Barbier  t.  Con- 
nolly, 113  U.  S.  27,  6  Sup.  Ot  357,  28  L.  Ed. 
923.  and  Soon  Hlng  T.  Crowley,  113  U.  S. 
708,  6  Siv.  C<  730,  28  li.  Sd.  IIM,  an  or- 


dinance of  Uw  dt7  ot  Ban  Trandsoo  fixing 
the  hours  between  which  waqhing  and  Iron- 
ing must  be  done  in  public  htnndries,  was 
upheld.  In  H(dden  t.  Hardy,  168  U.  S.  886, 
18  Svp.  Ot  883,  42  L.  Ed.  780.  the  Snprone 
Court  approved  a  law  of  the  state  of  Utah 
fixing  8  hours  as  the  period  of  employmmt 
for  men  working  In  underground  mines, 
smelters,  and  other  institutions  for  the  re- 
duction or  refining  of  ores  or  metals.  Tbe 
principle  that  was  followed  In  Holden  v. 
Hardy  was  followed  in  Matter  of  Applica- 
tion of  Martin,  157  CaL  61,  57,  106  Pac.  235. 

26  L.  R.  A.  (N.  S.)  242;  SUte  v.  Cantwell. 
179  Mo.  245,  78  S.  W.  560;  State  v.  Uvlng- 
ston  Concrete  etc.,  Mfg.  Co.,  34  Mont.  670, 
87  Pac.  880,  8  Ann.  Cas.  204;  Ex  parte 
Boyce,  27  Nev.  299,  75  Pac.  1,  65  L.  R.  A. 
47,  1  Ann.  Gas.  66;  Ex  parte  Peter  Kair, 
28  Nev.  127,  80  Pac.  463,  113  Am.  St  Rep. 
817,  6  Ann.  Gas.  888;  Id„  28  Nev.  426,  82 
Pac  453,  6  Ann.  Cas.  883. 

A  law  prohibiting  those  engaged  in  man- 
ufacturing or  repairing  to  work  their  em- 
ployes more  than  10  hours  t>er  day  except 
in  cases  of  emergency,  or  wbere  necessity 
requires  it,  was  upheld  In  State  v.  Lumber 
Co.,  102  Miss.  802,  59  South.  023,  45  L.  R. 
A.  (N.  3.)  851,  and'  108  Misa  263.  60  South. 
215,  46  U  R.  A.  (N.  -S.)  858.  The  Conrt  of 
Appeals  of  New  York  held  that  the  Legisla- 
ture had  power  to  enact  a  law  making  It 
tmlawful  for  a  railroad  employ^  in  charge 
of  a  block  signal  tower  to  be  on  duty  more 
than  8  hours  In  24,  in  People  v.  Erie  Rail- 
road Co.,  198  N.  T.  368.  81  N.  E.  848,  29  L. 
R.  A.  (N.  S.)  240,  139  Am.  St  Rep.  828, 
10  Ann.  Cas.  811.  A  law  fixing  a  day's  work 
for  conductors,  grlpmm,  and  motormen  on 
street  railways  at  10  hours,  to  he  perftumed 
within  12  consecutive  hours,  was  declared 
valid  in  an  opinion  to  the  governor  the 
Supreme  Court  ot  Rhode  Island,  In  24  R.  I. 
60S,  64  AU.  e02. 

Numerous  laws  fixing  and  regulating  ttie 
hours  of  labor  for  women  have  been  held 
valid  under  the  police  powers  of  tiie  states. 
Muller  V.  Oregon,  M8  U.  S.  412,  28  Sup.  Ct. 
324,  52  L.  Ed.  551,  13  Ann.  Cas.  957 ;  Riley 
V.  Massadiusetts,  232  XI.  S.  671.  34  Sup.  Ct 
460,  68  L.  Ed.  788;  Matter  of  Application 
of  Miller,  162  Cai.  687, 124  Pac.  427 ;  Ritchie 
&  Co.  V.  Wayman.  244  IIT  509,  81  N.  B.  695. 

27  L.  R.  A.  (N.  S.)  994;  People  v.  Elerdlng, 
254  111.  679,  88  N.  E.  982,  40.L.  R.  A.  {N.  S.) 
803 ;  Commonwealth  r.  Hamilton  Manufac- 
turing Co.,  120  Mass.  383;  Commonwealth 
T.  Riley,  210  MaB£  387,  97,N.  E.  307,  Ann. 
Caa  1812D,  388;  Wlthey  t.  Bloem,  163 
Mich.  419, 128  M.  W.  918,  35  Ii.  B.  A.  (N.  S.) 
628;  Wenham  State.  65  Neb.  S94,  91  N. 
W.  421,  68  U  R.  A.  825;  People  T.  Charles 
Schweinler  Press,  214  N.  Y.  38S,  108  N.  E. 
638.  L.  R.  A.  1918A.  1124,  Ann.  Cas.  19161). 
1058;  Commonwealth  t.  Beatty,  15  Pa.  So- 
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per.  Ct  0;  State  t.  Buchanan,  29  Wash. 
602,  TO  Fae.  62,  59  U  B.  A.  S42,  92  Am.  St 
Rep.  930;  State  t.  StnnevTUl^  67  Waata. 
638^  122  Pac.  324. 

In  Mailer  Oregon,  mipm,  one  of  the 
beadnotea  reoda; 

"Aa  healthy  mothers  are  enential  to  Tigor* 
oaa  offspring,  the  physical  well-being  of  woman 
ia  an  object  of  pnbUc  interest.  The  regulation 
itt  her  hoars  of  labor  falls  within  the  police 
power  of  the  state,  and  a  statute  directed  ex- 
cIusiTely  to  such  regulation  does  not  conflict 
with  the  due  process  or  equal  protection  claus- 
es of  the  Fourteenth  Amendment."    Syl.  $  3. 

In  Atkins  t.  Kansas,  191  U.  3.  207,  24  Sup. 
Ct  124,  48  L.  Fd.  148,  a  law  fixing  8  hours 
as  a  day's  work  for  all  laborers  employed  by 
or  an  behalf  of  the  state  or  any  of  Its  munici- 
palities was  upheld.  Similar  laws  have  been 
upheld  In  People  v.  Olty  of  Chicago,  256  111. 
B58,  100  N.  E.  194,  43  I*  R.  A.  (N.  S.)  954,  Ann. 
Gas.  1913EI,  S(i5;  Sweeten  v.  State,  122  Md. 
634,  90  Atl.  180;  People  ex  rel.  W.  E.  A  C.  Co. 
V.  Metz,  193  N.  T.  148,  85  N.  E.  1070,  24  L.  R. 
A.  (N.  S.)  201 ;  Byars  v.  State,  2  Okl.  Cr.  481. 
102  Pac.  804,  Ann.  Cas.  1912A,  765;  Ex  parte 
Stelner,  68  Or.  218,  137  Pac.  204. 

Laws  establishing  minimum  wages  for 
women  hare  been  passed  In  a  uomber  of 
states,  and  have  been  upheld  by  courts. 
State  T.  Crowe,  J30  Ark.  272,  197  S.  W.  4, 
L.  R.  A.  1918A,  B67,  Ann.  Cas.  1018D,  460; 
Wllllama  v.  Evans,  139  Mina  132,  165  N.  W. 
485,  166  N.  W,  504,  L.  R.  A.  1918F,  542; 
Stettler  t  O'Hara,  69  Or.  519,  189  Pac.  743, 
L.  R.  A.  19170,  944,  Ann.  Cas.  1916A,  217; 
Blmpson  v.  O'Hara,  70  Or.  261,  141  Pac.  158; 
Larsen  v.  Rice.  100  Wash.  642, 171  Pac.  1037. 

Appeals  In  Stettler  v.  O'Hara  and  Simpson 
V.  O'Hara  were  affirmed  by  the  United  States 
Supreme  Court  equally  divided.  243  U.  S. 
829.  87  Sup.  Ct  475,  61  L.  Ed.  937.  A  Tery 
able  opinion  oti  this  question  is  by  the  Court 
of  Appeals  of  the  District  of  Columbia.  Chil- 
dren's Hospital  V.  Adkins,  276  Fed.  — ,  re- 
cently decided.  There  an  act  of  Congress 
fixing  a  minimum  wage  for  women  and  mi- 
nors was  held  valid. 

Laws  fi:clng  minimum  wages  and  hours  of 
labor  for  women  are  justified  on  moral  and 
physical  grounds;  laws  fixing  wages  for  men 
may  be  Justified  on  similar,  although  not  the 
same,  ground.  Sex  Is  a  proper  basis  for 
classification  of  the  subjects  of  this  kind  of 
legislation,  but  it  does  not  answer  iconstltu- 
tlonal  objections.  The  dangers  to  a  man 
while  working  should  be  reduced  to  a  mini- 
mum ;  the  conditions  under  which  he  labors, 
■o  far  as  possible  should  be  conducive  to 
health  and  comfort.  Intensive  work  of  either 
mind  or  body,  or  both,  should  not  be  con- 
tinned  beyond  his  powers.  A  laboring  man 
with  a  family,  for  honest  work,  should  re- 
ceive wages  suffldcnt  to  enable  him  to  feed, 
etotbe,  and  shelter  his  ftmily,  and  edacate 
Us  drildren.  If  the  wages  Teedved  by  bim 


are  not  sofflclent  to  do  these  things,  he  be- 
comes discontented,  and  the  evil  conse* 
quences  that  flow  fr<»n  such  discontent  may 
follow.  The  state  should — it  does— have 
power  to  protect  laboring  men  to  the  some 
extent  that  It  protects  working  women. 

Before  the  law  the  rights  of  men  and  wo> 
mm  ought  to  be  equal ;  they  are  equaL  If 
a  man  has  an  absolute  right  under  all  con- 
ditions to  contract  for  the  wages  that  he 
shall  receive,  a  woman  ought  to,  and  does, 
have  the  same  rii^t  If  the  state  under  Its 
police  power  can  Interfere  with  that  right 
on  the  part  of  a  woman  It  ought  to  be,  and 
is,  able  to  Interfere  with  that  right  <m  the 
part  of  a  man.  The  state  is  as  much  inter- 
ested In  the  protection  of  the  one  as  it  la  in 
the  protection  at  the  other.  A  statute  may 
very  prop^ly  be  enacted  for  the  protection 
of  womo),  bat  that  would  not  in  any  way 
weaken  tbe  constitutional  right  to  object  to 
It  <m  any  valid  ground. 

In  Locbner  t.  New  York,  198  D.  &  46,  25 
Sup.  Ot  538,  40  li.  £d.  937.  8  Ann.  Ou.  1138. 
the  Supreme  Court  said: 

"Section  110  of  the  labor  law  of  the  state  of 
New  York,  providing  that  no  employes  shall  be 
required  or  permitted  to  work  in  bakeries  more 
than  00  hours  In  a  week,  or  10  hours  a  day, 
is  not  a  legitimate  exercise  of  tiie  p<diee  pow- 
er  of  the  state,  but  an  unreasonable,  unneces- 
sary, and  arbitrary  interference  with  the  right 
and  liberty  of  the  individual  to  contract,  in  re- 
lation to  labor,  and  as  such  it  Is  in  conflict 
with,  and  void  under,  the  federal  Constitution." 
Syl.  I  4. 

That  case  seems  not  to  have  been  over- 
ruled, but  what  apprars  to  this  court  to  be  a 
contrary  rule  was  declared  in  Wilson  v.  New, 
243  n.  8.  332.  37  Sup.  Ct  298,  61  Ia  Ed.  755, 
U  B.  A.  1917E,  938,  Ann.  Cas.  1918A.  1024. 
In  1916  a  g«ieral  strike  of  railroad  employes 
in  the  United  States  was  threatened.  To 
avoid  that  strike  Congress  passed  the  Adam- 
son  Law  (U.  S.  Comp.  St.  81  8680a-S680d) 
which  fixed  8  hours  as  a  day's  work,  and 
fixed  the  wages  that  should  be  paid  at  not 
less  than  the  then  standard  per  day  and  a 
pro  rata  wage  for  overtime.  That  law  was 
upheld  in  Wilson  v.  New,  supra,  where  the 
eoart  declared  that  Congress  had  authority 
to  pass  the  law  under  the  commerce  clause 
of  the  Constitution.  If  under  the  commerce 
clause  of  the  federal  Constitution  Congress 
can  regulate  wages  and  hours  of  labor  of 
those  working  on  railroads,  the  state  under 
the  police  power  should  be  able  to  regulate 
the  wages  and  hours  of  labor  of  those  work- 
ing in  a  packing  plant  operating  wholly 
within  the  state.  The  powers  of  Congress 
under  the  commerce  clause  of  the  Constitu- 
tion are  no  greater  than  the  authority  of  the 
state  under  the  police  power.  Congress  is 
controlled  by  the  Fifth  Amendment  to  the 
ConBtltutioI^  which  provides  that  no  person 
shall  be  derived  of  llf^  liberty,  or  property 
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without  due  process  of  Ibw,  while  the  state 
is  bound  by  the  Fourteenth  Amendment, 
which  provides  that  no  state  shall  deprive 
any  person  of  life,  liberty,  or  inroperty  with- 
out due  process  of  law.  Congress  In  its 
entire  fleld  of  l^slation  must  be  obedient  to 
the  Fifth  Amendment  the  same  as  the  states 
In  their  fleld  of  legislation  must  be  obedient 
to  the  Fourteenth  Ammdment  to  the  federal 
Constitution.  In  Wilson  v.  New,  supra,  one 
basis  for  uiAoldlng  the  Adamson  law  as  ex- 
pressed in  the  syllahns  was  as  follows : 

"In  an  emergency  arising  from  a  natlon-vlde 
dispute  over  wages  between  railroad  companies 
and  their  train  operatives,  In  which  a  general 
strike,  commercial  paralysis  and  grave  lees 
and  soffering  overhang  the  country  because  the 
disputants  are  unaUe  to  agree,  Congress  has 
power  to  prescribe  a  standard  of  minimum 
wages,  not  confiscatory  In  its  effects,  but  obliga- 
-tory  on  both  parties,  to  be  In  force  for  a  rea- 
'Sonable  time,  in  order  that  the  calamity  may 
averted  and  that  opportunity  may  be  af- 
forded the  craitending  parties  to  i«ree  open 
and  substitute  a  standard  ot  thdr  own.**  SyL 
14. 

Legislation  to  meet  emergencies  arising  In 
the  state  similar  to  those  arising  in  the  na- 
tion onght  to  be  upheld  fbr  reasons  flie  flame 
or  similar  to  tiiose  t^rea  in  Wllsmi  r.  New. 
The  duty  of  ttie  federal  goremment  ito  pro- 
tect from  stdlferlng  the  people  of  the  nation 
Is  DO  more  binding  than  that  of  the  govern- 
ment of  the  state  to  protect  its  people  from 
suCFering.  If  the  Adamson  law  was  com- 
pelled by  an  emergency,  the  Kansas  indus- 
trial court  law  was  likewise  compelled  by  aa 
emerg^cy.  The  purpose  of  the  latter  law 
is  to  meet  such  emergencies  as  will  prevent 
a  suspension  or  Interference  with  the  opera- 
tion of  the  several  kinds  of  business  named 
in  that  law.  This  purpose  is  revealed  by  the 
entire  act  Section  9  of  the  act  might  bear 
a  contrary  Interpretation,  but  in  State  v. 
Howat,  109  Kan.  876,'198  Fac.  686,  concern- 
ing section  0  tUs  court  said: 

"Section  9  does  not  authorize  a  general  re- 
vision of  labor  contracts.*  In  con^niity  with 
other  sections,  it  does  no  more  than  provide 
that  contracts  shall  not  thwart  achievement  of 
the  public  purposes  of  the  statute.  No  con- 
tract may  be  modified  except  in  an  action  or 
proceeding  properly  before  the  court;  that  is, 
/  an  action  or  proceeding  relating  to  a  contro- 
versy. If,  in  dealhig  with  the  emergency  cre- 
ated by  a  controversy,  the  court  encounters  a 
contract  which  would  hamper  the  making  of 
a  necessary  order,  the  contract  may  be  treated 
as  any  other  element  of  the  situation.  No  con- 
tract is  to  be  regarded  as  unfair,  unjust,  or 
unreasonable  that  is  not  an  impediment  to 
settlement  of  a  *  controversy,  and  orders  re- 
specting contracts  of  the  obstructive  character 
are  merely  ancillary  to  determination  of  the 
controversy.  Tbe  power  exercised  in  making 
such  orders  is  the  same  power  which  takes 
entire  charge  of  a  mine  and  operates  it  during 
an  emergency.** 


A  part  of  the  Bid)]ect  Qiat  haa  Just  been 
discussed  and  inseparably  connected  with  it  Is 
the  defendant's  contention  tbRt  the  law  de- 
prives employers  and  employfis  of  the  free- 
dom of  contract  concerning  wages.  Practi- 
cally every  law  regulating  the  conduct  of 
men  restricts  their  freedom  of  actloo,  and 
practically  every  law  regulating  bminess  af- 
fected with  a  public  interest  restricts  the 
freedom  of  contract.  Bvery  law  ttiat  has 
been  passed  regulating  wages  or  the  hours  of 
labor  has  been  a  law  restrlctii^  the  freedom 
of  contract  A  large  number  of  these  have 
been  upheld,  and  they  must  continue  to  be 
upheld,  if  the  state  Is  to  perform  Its  govern- 
mental functions  and  prevent  vloloice  caused 
by  controversies  between  employers  and  em- 
ploy^ over  these  questions.  If  the  state  can 
make  regulations  for  the  govemmoit  of  a 
bnainess  affected  with  a  public  Interest,  it 
ought  to  be  able  to  extend  that  regulation  to 
the  wages  paid  to  the  employfis  of  that  busi- 
ness. The  flow  of  food  supp^  from  ivoducer 
to  consumer  should  not  be  Btc4)ped  by  con- 
diticHis  produced  by  Industrial  unrest  arising 
out  of  wage  problons.  If  that  flow  Is  threat- 
ened and  tbe  state  under  its  pcdlce  power  can 
remove  Hie  dangar,  that  abotdd  ba  done. 
That  and  that  alone  tbe  Kansas  industrial 
court  law  attempts  to  do. 

The  statute  separates  tbese  esigaged  in 
the  business  of  mannfactoring  or  prefianition 
of  food  .products,  manufacturing  of  dothiiig 
and  wearing  appard,  the  mining  and  pn>- 
duction  of  faea,  and  teansportatlim  of  food 
products,  clothing  and  fuel,  and  pobllc  nttU* 
ties,  from  those  engaged  in  all  ottier  Unds 
of  business  within  tbe  state.  Tbe  defendant 
says  that  Ibis  classlflcatl<m  Ot  tbe  subject- 
matter  of  leglsUtloa  is  arbitrary  and  un- 
just Tbls  Is  an  old  field  at  legal  debate; 
it  bas  beoa  before  tbe  conits,  both  state 
and  federal,  tm  a  lai^  number  of  occaaiona. 
The  rules  declared  by  the  courts  mi^  be 
summarized  as  follows:  Tbe  Fourteoitt) 
Amendment  to  the  Constitutlfm  tjt  tbe  United 
Stetes  does  not  require  state  statutes  to 
operate  indiscriminately,  but  does  admit  of 
the  dasslficatlon  of  tiia  snbject^natter  of 
legislation;  the  Constitution  does  not  prohib- 
it special  le^slation  merely  as  sucb ;  a 
state  law  may  be  limited  In  its  operation  as 
to  persons,  but  must  be  uniform  for  all  In 
like  circumstances  within  the  sphere  of  oper- 
ation of  tbe  statute;  rigid  eguaUty  is  not 
required;  the  Legislature  Is  permitted  a 
wide  discretion,  but  the  classification  must 
be  reasonable  and  not  arbitrary  nor  bostila 
4  Enc.  n.  S.  Supreme  Ck)urt  Reports,  pp.  858- 
367;  6  B.  O.  L.  397,  408;  i2  G.  J.  im-im 
The  successful  operaUon  of  the  four  classes 
of  business  named,  one  of  whldk  Includea 
packing  houses,  is  necessary  for  the  peace, 
comfort  and  wel&re,  and  particularly  of  the 
health,  of  the  pei^e.  These  industries  are 
Mbjact  to  Intomptton  m  account  of  ooo- 
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dltions  now  exlstliig.  Those  engaged  In  tiiese 
Industriee  constantly  work  in  the  presence  of 
danger.  Long  hoars  ot  oondnoons  employ 
ment  will  nnder  them'  lesa  able  to  avoid 
those  dangers  because  of  the  weariness  that 
overtakes  any  one  who  for  a  l<»ig  !>eriod  of 
time  continuously  works  at  any  one  thing. 
Constant  employment  at  the  same  task  for 
long  hours  day  after  day  will  render  the 
worker  both  physically  and  mentally  lew 
able  to  perform  his  labor.  Protection  to  the 
worknum  in  these  indnstries  demands  that 
bis  dally  hours  of  labor  be  not  so  extended 
as  to  prematura  exhaust  bis  powers. 

The  LegisUtore  bad  power  to  enact  the 
indostrial  court  law  and  to  make  It  awly  to 
the  (dasses  of  business  named  therein,  with- 
out Including  any  other  class. 

The  demuira  of  the  plaintiff  to  ttiat  part 
of  tbe  answer  of  the  defendant  i^resentlng 
questions  of  law  Is  sustained. 

All  the  Justices  concurring. 


SIL8BY  V.  WILLIS. 

(Supreme  Court  of  Oregon.  Oct.  28. 19S1.) 

Appeal  asd  •mr«»iOII(l)— CoHrtflndlngs  oa 
oeafliotlBB  evMenoe  aot  disturbed. 
Where  the  parties  differed  as  to  the  terms 
ot  an  asreement  employing  the  plaintiff  as  to 
the  compecsatlon,  the  finding  of  the  court  on 
conflicting  eridence  will  not  be  disturbed  on 
appeaL 

In  banc. 

Appeal  from  Oircolt  Court,  Multnomah 
County ;  F.  M.  CalklnB,  Judge. 

Action  by  W.  B.  Sllsby  against  Adelalne 
B.  WUlls.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

This  action  was  brought  by  W.  B.  Silaby, 
who  Is  a  moving  picture  art  and  technical 
director,  against  Adelalne  B.  Willis,  who 
fs  an  author  of  photo  plays.  The  jrifilntiff 
is  seeking  to  recover  for  serviees  rendered 
to  the  defendant  The  cause  was  tried  with- 
out the  intervention  of  a  jury.  The  findings 
of  the  court  were  for  the  plalDtitT,  and  the 
dtfendant  appealed  from  the  consequent 
Judgment. 

The  plaintiff  aUeges  In  his  complaint  that 
he  and  the  defendant  eatoed  Inte  an  agree* 
ment — 

'T)y  the  terms  of  which  this  plaintiff  was  to  act 
as  a  technical  director  for  the  preparation  aad 
production  of  a  moving  picture  film,  which  the 
defendant  ber^  was  to  preduce,  and  also  to 
livtt  knowledge  and  advice  regarding  the  pro- 
doetim  of  certain  other  moving  picture  films 
and  plays,  and  vaudeville  acts,  claimed  to  have 
been  written  by  the  defendant  and  to  perform 
any  and  all  services  reqaested  to  he  performed 


.  WILLIS  i27 

P.) 

by  the  defendant,  for  a  period  of  one  year  from 
said  date,  and  for  whicdi  the  said  plahitiff  was  to 
be  paid  the  sum  of  f5,000.  *  •  *  and  that 
in  and  by  said  contract  the  said  plaintiff  was  to 
have  a  drawing  account  from  the  defendant  to 
the  amount  of  $100  per  month,  •  •  *  and 
the  balance  to  be  paid  at  the  expiration  of  said 
year,  and  in  addition  to  that  said  defendant 
promised  and  agreed  .to  pay  all  traveling  ex- 
penses of  the  plaintiff  during  said  period  of  one 
year." 

It  Is  further  alleged  by  the  plaintiff  that 
he  performed  his  agreement  in  every  particu- 
lar from  March  7,  1018,  to  July,  1918,  when 
without  Just  cause  the  defendaut  canceled 
the  agreement  and  discharged  the  plaintiff; 
that  by  reason  of  the  cancellation  of  the 
contract  he  is  mUUed  to  receive  bis  salary 
for  the  months  of  March,  April,  May,  and 
June,  or  one- third  of  a  year,  amounting  to 
$1,660.87,  lees,  however,  certain  payments 
admitted  to  have  been  made  by  the  defend- 
ant. 

The  answer  ar^  that  the  parties  ratered 
Into  an  agreement  whereby  the  plaintiff  was 
to  render  services  for  the  defendant,  and  this 
pleading  contains  a  statemmt  in  detail  of 
all  that  Sllsby  agreed  to  do.  The  def^dant 
allies  that  the  parties  agreed  that  the  plain- 
tiff should  reo^ve  as  his  compensation — 

"$100  per  month  for  each  month  he  was  em- 
ployed, and  that,  in  the  event  that  through  his 
efforts  the  materials  of  said  defendant  were 
made  to  earn  $6,000,  then  that  som  less  any  and 
all  other  sums  alrea<^  paid  to  bim,  other  than 
for  bis  transportation  as  hereinafter  mentioned, 
should  be  paid  to  said  plaintiff  by  said  defend- 
ant, on  a  date  optional  with  said  defendant 
within  the  above  described  year;  *  •  •  that 
ff  defendant  desired  to  send  plaintiff  upon  any 
trips  in  connection  with  said  employment,  the 
defendant  would  advance  his  railroad  fare  up- 
on any  of  said  trips,  which  was  not  to  amily 
upon  said  $0,000." 

It  Is  further  allied  In  the  answer  that  the 
plaintiff  "failed,  neglected,  and  refused  to 
perform  any  of  the  terms  and  conditions  of 
said  agreement,"  and  that  because  of  such 
failure  the  defendant  was  damaged  In  the 
sum  of  $0,000.  The  <mly  point  attempted 
to  be  made  by  the  defendant  or  discussed 
by  her  in  her  printed  brief  is  that  the  alle- 
gations of  the  complaint  and  the  proof  do 
not  coincide. 

Wilbur,  Spencer.  Becket  &  Howell  and  B. 
K.  Oppenheimer,  all  of  Portiand,  for  appe- 
lant. 

Joseph,  Haney  &  litUefleld,  of  Portiand* 
for  respondent. 

HARRIS,  J.  (after  stating  the  facts  a» 
above).  As  stated  by  tiie  trial  ju^e,  woen 
both  parties  rested  and  the  cause  was  sul>> 
mltted  for  decision ; 

"It  is  a  question  here  of  what  the  contract 
was  and  whether  or  not  it  was  performed.** 


4s>For  other  cuec  Mt  isme  topic  and  KBT-NUUBBR  In  all  Kv-NvmlMred  Digwts  aad  iBdasM  . 
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Tlwre  was  no  sabataattal  difference  be-i 
tweea  tbe  parties  as  to  the  terms  of  the  con- 
tract, except  so  far  as  It  related  to  the  com- 
pensation to  be  paid  to  the  plaintiff.  The 
parties  differed  widely  upon  the  terms  ot 
the  agreement  fixing  the  plaintiff's  compen- 
sation. There  was  also  a  difference  between 
tbe  parties  as  to  whether  or  not  the  plain- 
tiff was,  during  a  portion  of  the  time  be* 
tween  March  7,  1S19,  and  July  7,  1919.  giv- 
ing his  time  and  services  to  the  defendant's 
brother  Instead  of  to  the  defendant 

Upon  the  subject  of  compensation  the  evi- 
dence Is  contradictory,  but  the  testimony  of 
the  plaintiff  colndded  with  the  allegations 
of  his  complaint.  The  testimony  of  tbe  de- 
fendant supported  the  ammwts  in  her  an- 
swer. The  testimony  of  the  plaintiff  like- 
wise corresponded  with  his  complaint,  so 
far  as  It  related  to  the  remaining  terms  of 
the  agreement  The  plaintiff  testified  that 
what  work  he  did  under  the  Buper vision  of 
the  defendant's  brother  was  done  pursuant 
to  her  directions  and  for  her.  TtoB  adopted 
son  of  the  plaintiff  gave  testimony  corrobo- 
rating the  latter.  The  defoidant  gave  testi- 
mony contradicting  that  of  the  plaintiff  with 
reference  to  the  work  d(me  under  tbe  super- 
vision of  the  defendants  brodiN.  The  plain- 
tiff testified  that  he  gave  all  his  time  to  tke 
defendant  and  did  all  that  he  agreed  to  do, 
living  in  detail  and  at  much  iwigth  an  ac- 
count of  what  he  claimed  he  did. 

There  was  testimony  upon  both  sides  of 
each  Issue  of  fact  The  evidence  olfered  by 
the  plaintiff  did  not,  as  we  read  the  record, 
depart  or  vary  from  the  all  Rations  of  the 
complaint  The  findings  of  fact  made  by  the 
trial  court  coincided  with  tbe  allegations  of 
the  complaint  The  contradictions  In  the 
evidence  were  by  the  circuit  court  resolved 
against  the  defendant  and  the  conclusion 
reached  by  that  court  cannot  now  be  dis- 
turbed. 

The  Judgment  la  alBrmed. 


Il  n  PITTOCK'S  ESTATE. 
LEADBETTER  v.  PRICE. 

(Supreme  Court  of  Oregon.  Oct  28, 1921.) 

1.  Cearts  «=3200— Clreult  oourt  held  to  have 
probata  Jurisdiction. 

Where  the  Organic  Act  as  amended  has 
aboliBhed  county  courts  Jn  certain  counties, 
the  jurisdiction  of  the  circuit  court  In  such 
counties  was  increased  by  the  addition  of  pro- 
bate jurisdiction,  including  that  involving  part- 
nership estates. 

2.  Partnwshlp^S— Ownership  by  two  ormoro 
Individuals  of  all  corporate  stodt  or  estire 
estate  Is  land  does  not  make  tham  partners. 

That  two  or  more  individuals  bold  some  or 
all  of  the  stock  in  a  given  corporation,  or  own 


the  entire  estate  In  lan^  does  not  make  theiE 

partners. 

3.  Partsanhlp  «=963— Is  a  dlstisot  entity. 

A  partnerslup  ia  a'  separate  and  distinct  en- 
tity. 

4.  Partnership  4»76— Property  deee  sot  hsleeg 
separately  to  individual  partners. 

A  partnership  holds  the  partnership  prop- 
erty in  trust  for  the  payment  of  its  debts,  and 
such  proper^  does  not  belong  separately  to 
the  individQal  partners. 

Department  2. 

^peal  from  Circuit  Court,  Multnomah 
County;  George  Taswdl,  JndcA 

Petition  by  F.  W.  Leadbetter  against  O. 
It.  Price,  as  execntor  of  the  will  of  H. 
nttock,  deceased,  dalmlng  an  Interest  as 
partner  In  the  assets  of  the  estate.  Decree 
for  executes,  and  petitioner  appeals.  Ba- 
versed  and  remanded. 
See,  also.  199  Pac.  633. 

By  hla  petition  in  the  matter  of  the  es- 
tate of  H.  L.  Fittock,  deceased.  F.  W.  Lead- 
better  asserts  that  he  and  the  deceased  were 
partners,  holding  aa  such  some  shares  of 
stock  In  certain  corporations,  and  sundry 
tracts  of  real  estate,  and  that  the  executor 
of  Pittock's  will  has  listed  as  the  individu- 
al property  of  the  decedent  only  one-half  of 
those  properties,  both  real  and  personal,  of 
the  partnership,  Ignoring  the  other  moiety, 
and  proposes  to  sell  part  of  the  partnership 
estate.  The  petition  schedules  shares  of 
several  corporations  and  concludes  the  list 
with  this  statement,  "one-half  ef  which 
bdongs  to  the  estate  of  deceased.'*  Gon- 
cemlng  realty,  tbe  petltton  says: 

•'AH  the  following  real  prt^erty  [rtfwring  to 
the  list  on  derignated  pages  of  the  Inventory], 
one-half  of  whldh  said  re^  proper^  briooga  to 
the  estate  of  deceased." 

By  stipulation  a  copy  of  the  inventory  baa 
been  made  part  of  the  record,  and  by  com- 
paring that  document  with  the  petition.  It 
appears  that  In  each  Instance  the  executor 
has  inventoried  only  one-half  of  the  prc^ 
erty  mentioned  In  the  petition,  both  real 
and  personal.  The  answer  denies  all  the 
auctions  of  the  partnership  or  partner- 
ship property.  Affirmative,  It  avers  the 
appointment  of  O.  Ij.  Price  as  executor  of 
the  last  will  and  testament  of  H.  U  Plttock, 
deceased,  and  Us  filing  of  an  Inventory, 
which  included  all  the  propwty  l>el<»iging 
to  tbe  deceased  at  the  time  of  his  death 
which  had  come  to  the  knowledge  and  pos- 
seaslcm  of  tbe  executor.  Referring  to  tlie 
Sham  of  stock  mentioned  In  tbe  Inventory, 
the  answer  allies  the  Issuance  to  Plttock. 
during  his  lifetime,  of  certain  certificates.  In 
each  instance  covering  In  his  name  tbe 
number  of  shares  inventoried,  whidi  the 
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answer  arera  were  the  Individual  iffoperty 
of  tbe  decedent.  Tbe  reply  traTerses  the 
new  Dcatter  in  the  answer. 

Easentially  tbe  lasue  Is  whether  or  not 
there  was  a  partnwahlp  existing  betweoi 
PlttodE  and  Leadbetter  at  the  time  of  the 
death  of  the  former.  The  matter  was  pre- 
■ented  to  the  circuit  court  on  the  pleadings 
UD  the  question  of  whether  or  not  that  court 
jurisdiction  of  the  subject-matter,  and 
that  was  alao  tbe  fonn  of  tbe  Issue  presmt- 
ed  at  the  argument  In  this  court.  Tbe  de- 
cision in  the  circuit  court  on  that  point  was 
against  tbe  petitioner,  it  being  the  only  one 
presented,  and  he  appealed. 

U  A.  LUJegrtot,  of  Portlaad  (Cake  ft 
Cake,  of  Portland,  on  tbe  brief),  for  a.p^l- 
lanL 

V.  P.  Price,  Charles  H.  Carey,  and  James 
B.  Kerr,  all  of  Portland  (John  F.  Logan,  of 
Portland,  on  the  brief),  for  respondent 

BURNErrr,  C.  J.  (after  stating  the  facts 
as  above).  The  following  sections  of  Ore- 
gon Laws  are  here  set  down: 

"The  executor  or  administrator  of  a  de- 
ceased person,  who  was  a  member  of  a  co- 
partDersbip,  shall  include  in  tbe  inveatory  of 
such  person's  estate,  in  a  separate  schedule, 
tbe  whole  of  tbe  property  of  sucb  partnership; 
and  the  appraisers  shall  estimate  the  value 
thereof,  and  also  the  value  of  sucb  person's  in- 
^vidnal  ioterest  In  the  partnership  property, 
after  the  payment  or  satisfaction  of  all  the 
debts  and  liabilities  o(  the  partnership."  Sec- 
tion 1106. 

"After  the  inventory  is  taken,  the  partnership 
property  shall  be  In  the  costot^  and  control  of 
the  execntor  or  administrator  for  tbe  pur- 
poses of  administration,  unless  the  surviving 
partner  shall,  within  five  days  from  tiie  filing  of 
tbe  inventory,  or  such  further  time  as  tbe  court 
w  Jndge  may  allow,  apply  for  tbe  administra- 
tion thereof,  and  give  the  undertaking  therefor 
hereinafter  prescribed."    Section  1167. 

"In  ease  the  surviving  partner  Is  not  ap- 
pointed administrator  of  the  partnership,  the 
administratioD  thereof  devolves  upon  the  ex- 
ecutor or  general  administrator;  but  before 
entering  upon  the  duties  of  such  administration 
he  shin  give  an  ad^tional  undertaking  in 
donUe  the  value  of  the  partnership  property.** 
Section  um 

Provisions  are  made  for  the  government 
of  tbe  sorvlTing  partner.  If  lie  elects  to  take 
upon  talnuelf  the  ancillary  administration 
covering  the  partnership  j/soperty.  Under 
section  1177,  the  executor  la  required  to  file 
with  tbe  derk  of  tbe  court  an  Inventory, 
verified  by  his  own  oath,  of  all  tbe  proper- 
ty of  the  decedent,  both  real  and  personal, 
which  shall  come  to  his  possession  or 
knowledge,  and  this  shall  be  done  within 
one  nrontb  after  bis  appointment,  unless 
further  time  Is  granted  by  the  court.  Be- 
fore tbe  Inrmtory  Is  filed  It  must  be  ap- 
prmiaed  bx  competent  appraiaen  appointed 
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Section  1170. 


by  the  court  or  Judge  tixenot. 

Or.  L. 

Unquestionably,  a  surviving  partner.  If 
there  Is  one,  has  a  right  to  have  the  part- 
nership estate  properly  administered  ac- 
cording to  tbe  statutory  formula,  in  con- 
nection with  the  estate  of  the  deceased  part- 
ner. The  question  to  be  determined  is 
whether  or  not  that  can  be  adjudicated  In 
the  circuit  court  of  Multnomah  county.  Tbe 
argument  of  the  petitioner  is  that  the  title 
of  tbe  property  Is  not  Involved,  while  the 
executor  makes  tbe  oppralte  contentiop,  and  . 
insists  that  the  probate  court  cannot  adju- 
dicate the  question.  The  executor  maintains 
tbat  tbe  petitioner  Is  not  only  dalmlng  an 
Interest  In  certain  Individual  properties 
mentioned  In  the  Inventory,  but  also  se^s 
to  surcharge  that  document  and  make  the 
executor  liable  for  additional  property  as 
the  adlnlnlstrator  of  a  partnership. 

[1]  Following  the  line  of  reasoning  as  to 
the  Jurisdiction  of  tiie  drcnlt  court  In  QiIb 
Instance  whldi  was  adopted  In  the  case  of 
Plttock's  Will.  199  Pac.  688,  we  are  com- 
pelled to  the  condusimi  tiiat  the  drcnlt 
court  in  wbidi  this  proceeding  was  litigated 
had  Juri8dlcU(»i  to  dedde  all  the  queatlonB 
presented,  not  only  Qiose  ftonnwly  commit- 
ted exdusively  to  the  coun^  courts,  bat  al- 
so to  dedde  cognate  issues  rightly  Joined  In 
that  tribunal.  Tbe  petitioner,  if  he  was  a 
surviving  partner,  presaited  bis  grievance 
to  a  court  having  Jurisdiction  of  the  subject- 
matter,  and  It  had  authority  at  bis  suit  to 
dedde  the  Issues  arising  on  the  resultant 
pleadings.  The  court  had  no  right  to  ig- 
nore the  Issues  presented,  although  such  a 
result  would  have  been  proper  under  tbe  old 
r&gime  of  tbe  county  courts  under  tbe  for- 
mer Constitution.  The -Legislature,  howev- 
er, has  seen  fit,  under  tbe  amended  form  of 
tbe  Organic  Act,  to  abolish  county  courts  In 
districts  having  but  one  county,  which  shall 
contain  over  100,000  population.  Tbe  act 
did  not  lessen  the  jurisdiction  of  the  drcult 
court  in  such  districts,  but  increased  It  by 
the  addition  of  probate  Jurisdiction,  which 
was  formerly  vested  exdusively  in  the 
county  courts.  When  this  litigation  was 
presented  to  tbe  drcnlt  court,  that  tribunal 
was  acting,  not  only  with  respect  to  the 
probate  jurisdiction,  but  also  to  tbe  general 
Jurisdiction  originally  vested  in  sucb  courts. 

[2-4]  Of  course,  tbe  issue  is  yet  to  be 
determined,  whether  there  was  In  fact  a 
partnership  or  not.  As  to  tbe  shares  of 
stock,  It  often  happens  that  corporations 
are  formed  as  a  means  of  shielding  tbe  pro- 
moters fr<»n  the  personal  liability  attaching 
to  partners ;  but  it  does  not  follow,  because 
two  or  more  individuals  hold  all  of  the  stock 
in  a  given  conwration,  or  each  owns  stock  In 
the  same  corporate  concern,  tbat  they  are 
partnon.  Neltbw  does  sudi  a  result  neces- 
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sarlly  follow  because  these  Individuals  to- 
gether own  the  entire  estate  in  land.  The 
statement  In  the  petition  already  referred 
to,  to  the  effect  that  the  decedent  owned 
one-half  of  the  listed  stock  and  one  half  of 
the  land  woald  indicate  that  he  was  a  ten- 
ant In  common  of  the  land,  and  the  Indlrid- 
nal  owner  of  one-half  the  stock.  As  said  in 
Jensen  t.  Wiersma,  185  Iowa,  551,  170  N. 
W.  780.  4  A.  L.  B.  298: 

"A  partnenhip  is  a  separate  and  diatinet  en- 
tity, and  holds  the  partnership  propery  in  trust 
for  the  payment  of  its  debts.  The  property 
does  not  belong  separately  to  the  individual 
partners,  bnt  to  the  distinct  entitr." 

In  the  last-named  publication  is  an  exten- 
sive note,  pointing  out  tlie  dtCTerenoe  be- 
tween partnership  holding  of  real  estate  and 
title  as  tenants  in  common.  If,  indeed, 
Pitteock  owned  so  many  shares  of  Bto<^  in 
his  own  right,  and  Leadbetter  owned  cer- 
tain other  shares  of  stock  in  his  own  right, 
the  executor  has  no  business  with  the  hold- 
ings of  the  latter.  Likewise,  If  they  were 
t^iants  in  common  certain  realty,  the 
executor  has  no  right  to  Invoitory  the  part 
belonging  to  Leadbetter,  but  is  concerned 
only  with  the  undivided  share  of  Pittock. 
These,  however,  are  questions  to  be  litigated 
on  proper  issues  sulmiitted  to  the  circuit 
court  In  addition  to  the  issue  of  partnership 
or  no  partnership. 

The  decree  Is  reversed,  and  the  cause  re- 
manded. 


BEAN,  BBOWN,  and  McCOUBT,  Jl., 
cur. 


con- 


STATE  w  rel.  ER1CK«0N,  Dbt.  Atty.,  v. 
SANBORN  et  al. 

(Bnpreme  Oourfe  of  Oregon.  Oct  SS,  1981.) 

1.  Mnnlolpal  eorporatfees  ^l20u.''CoBttnio- 
tlOB  tff  ordlaaaces**  primarily  dapeadeat  oa 
orMsary  sease  of  laagaage. 

The  construction  of  an  ordinance  Is  as- 
certaining the  intention  thereof,  in  accordance 
with  well-settled  legal  mles  whidi  are  the  same 
as  those  governiog  the  coDStmction  ot  statutes; 
sneh  intention  being  primarily  to  be  gathered 
from  the  language  of  the  ordinance  itself  In  the 
ordinary  and  popular  sense. 

2.  Muniolpal  oorparatleas  <8=g>2Q  Ne  exposi- 
tion oootrary  te  express  words  peniiseiUe 
where  ordlnanoe  uaamblguous. 

If  an  ordinance  is  free  from  ambiguity,  no 
exposition  is  permissible  contrary  to  its  ex- 
press words. 

8.  Msaloipal  osrporatioss  «s>i20— Ordlnsaoes 
eonstraed  te  effectuate  Intsat 
In  case  of  donbt  an  ordinance  will  bo  lib- 
erally c<uiBtraed  to  efCectoate  the  h^iislatiTe  in- 
tent 


4.  Munloipal  corporations  «s3i>l20— Statites  «a> 
225'/2— Special  prevails  over  geesral  act  er 
ordinaaoe. 

Where  two  statutes  or  ordinances  treat  of 
the  same  subject,  one  being  special  and  tbe  oth- 
er general,  unless  they  are  irreconcilably  incon- 
siatent,  tbe  special  act  or  ordinance  will  prevalL 

5.  Municipal  corporations  «sa46— Geasral  or*> 
nance  as  to  time  of  municipal  obarter  amaa*- 
ment  eleotlon  held  Impliedly  repealed  hy  spe- 
cial provision. 

Where  by  a  general  provision  in  a  city  or- 
dinance no  charter  amendment  election  could 
Im  held  at  a  time  less  tlian  60  ^s  from  the 
passage  of  an  ordinance  submitting  the  amend- 
ment, a  special  providon  in  another  ordinance 
for  a  particular  election  held  to  im^edly  re- 
peal the  general  ordinaaoe  so  far  aa  It  applied 
to  such  Section. 

6.  Maaioipal  oerperatloM  «»f  IS—OsaersI  er- 
dlaanae  will  aot  repeal  ly  tmplloatlOB  a  far- 
mer epeelal  erdlaasofc 

A  geiural  ordinance  providing  for  the  time 
of  holdiog  muddpal  dutrter  elections,  vAere 
there  were  no  negative  words,  MA  not  to  re- 
peal by  implication  a  former  spedal  ordinance 
relating  to  tbe  same  sidiject. 

7.  IHsalelpal  eerporaUeas  «saloe— City  fteU 
aathorizad  te  past  speiM  eleeHoa  erdlsaaoe 
la  disregard  ef  geaerti  erdlaaaoe  provitiont. 

A  dty,  having  power  in  the  first  instance  to 
prescribe  the  method  to  be  employed  in  the 
exerdse  ot  tbe  initiative  and  referendum,  could 
change  such  method  and  pass  a  special  election 
ordinance  in  disregard  of  the  general  ordinances 
on  the  subject,  in  view  of  Oonat  art  4^  {  la. 

8.  Elections  «=»10-Statotea  regaiattai  ele». 
tlons  liberally  oonstrued  Is  faver  eT  oleeton 
acting  In  good  faith. 

A  narrow  or  technical  rule  of  construing  a 
statute  regulating  elections  should  not  be 
adopted  against  electors  acting  in  good  faith 
within  the  letter  of  the  statute  or  ordnance. 

In  Banc 

Appeal  from  Circuit  Court,  Glataop  Ooan- 
ty;  J.  A.  Eakin,  Judge. 

Action  In  the  nature  of  quo  warranto  by 
the  State,  on  the  relation  of  J.  O.  Erick- 
son.  District  Attorney  for  Clatsop  County, 
against  Qeo.  W.  Sanborn  and  othraa.  De- 
murrer to  tbe  complaint  overruled,  and  de* 
fendants  anieaL  Bevwaed  and  ronanded, 
with  dlreetiODS. 

nils  la  an  action  in  the  nature  of  quo 
warranto.  It  diallenges  the  right  of  the 
def^dants  to  hold  the  office  of  dvlc  center 
commissioners  of  the  city  of  Astoria,  Or. 
From  a  judgmoit  adverse  to  defoidanta 
they  appeal. 

At  a  special  election  held  In  the  city  of 
Astoria  on  January  15,  1920,  a  charter 
amendment  of  the  city  creating  a  dvic  cen- 
ter commission  received  the  vote  of  987  In 
favor  thereof  and  461  against.  After  a  can- 
Ivass  of  the  vote  the  amendmmt  waa  duly 
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proclaimed  as  adwted,  and  tbe  defendants 
wtt-e  ai^xilDted  as  civic  center  commiasifHi- 
ers  thereunder,  and  took  office  and  oontlna- 
ed  to  exercise  the  same  until  the  Judgment 
was  rendered.  The  ilgbt  of  the  commis- 
sioners to  hold  ofllce  deprads  upon  the  va- 
lidity of  the  charter  amendment  referred  to 
creating  the  office.  The  legality  of  the 
charter  ^m«idment  depends  upon  the  con- 
struction of  the  ordtuancee  adopted  by  the 
common  council  of  Astoria.  All  of  the  facts 
are  fully  set  forth  in  the  complaint,  to 
which,  a  demurrer  was  interposed  by  de- 
fendants and  overruled  by  the  court.  The 
defradants  refusing  to  plead  further,  the 
judgment  was  entered. 

The  atcSM  taten  by  the  common  ooundl 
of  Astoria  leading  up  to  the  adoption  of  the 
amendmeot  In  question,  as  ahown  the 
eamirtalii^  are  as  follows.  On  October  17, 
1906,  the  ccBnmoo  cooncU  of  Astoria  adt^t- 
ed  an  ovdlnaxioe.  Mo.  SSi&,  iirovldliig  for  Oie 
exwdse  of  tnttiattTe  and  refierendom  pow- 
ers by  the  legal  voters  of  the  city  of  Astoria. 
Until  January  10,  191^  there  was  no  meth- 
od existing  whereby  ordinances  and  charter 
amoidments  of  the  dty  of  Astoria  might  be 
submitted  to  the  voters  by  the  common 
council  for  their  approval  or  disapi»oval, 
and  on  this  last-mentioned  date  an  ordinance 
was  adopted,  No.  4790,  providing  for  the 
manner  of  submitting  charter  amendmfflits 
to  the  legal  voters  of  the  dty  by  the  commMi 
council.  This  last-mentioned  ordinance,  "So, 
4790,  contained  a  provision,  section  3,  to  the 
eflCfecfc  tliat  no  special  Section  be  called  fior 
tike  purpose  ct  Totlng  on  any  proposed  diar- 
ter  amendment  at  a  time  leu  than  60  days 
after  tbe  passage  of  the  ordinance  by  the 
common  council  referring  the  proposed 
cbartar  amendmoit  to  the  petvla.  In  otlier 
words,  this  last^BMitltned  ordinance  pro- 
vided that  00  days  must  ^pse  between  the 
passage  of  the  ordinance  submitting  the 
bmendniMt  to  ttte  people  and  the  date  npm 
whldi  the  epedal  Action  was  to  be  held. 
At  a  meeting  <tf  the  common  eoancll  held  on 
November  21,  1010,  ordinance  Na  5616  was 
adopted,  apiHwred  Nov«nber  24,  1019,  pro- 
posing an  amendment  to  tbe  city  charter 
creating  a  dvlc  center  commission  authoris- 
ing tbe  dty  as  such  to  aoqtdre  and  maintain 
play  grounds,  athletic  perks,  etc.,  and  further 
auttiorizing  the  Issuance  of  bonds  by  sudi 
commlsrion,  the  levying  of  a  tax  for  dvlc 
purposes,  and  the  appointment  of  the  de- 
fendants herein  as  such  dvic  center  com- 
missioners, and  containing  an  ementency 
dause.  Ordinance  No.  6616  provides  that 
tbe  charter  amendment  be  submitted  to  the 
electors  of  the  dty  of  Astoria  for  w>roral 
or  rejection  at  a  spedal  electltm  to  be  bdd 
therefor.  Thereafter,  on  December  IS,  1919, 
tbe  common  conndl  of  Astoria  adopted  an 
ordlnanctb  Na  8040,  whlcfli  was  propeiiy 


approved,  calling  a  special  election  to  be 
held  In  tbe  city  of  Astoria  on  Jannary  16, 
1920,  for  the  purpose  f>f  voting  on  proposed 
amendments  to  the  dty  charter^  as  referred 
to  the  people  by  the  common  coundl.  Tbe  or- 
dinance ccmtained  an  wnergency  clause.  This 
last-mentioned  ordinance  also  spedflcal- 
ly  called  the  special  election  for  the  purpose 
of  voting  upon  the  diarter  am&idmrats  pro- 
posed by  OTdlnanoes  adopted  at  the  meetings 
of  the  common  conndl  Kovember  21,  1919, 
and  December  IS,  1919.  Tbia  ordinance.  No. 
6640,  contained  various  provisions  for  the 
holding  of  sudi  spedal  deetton,  such  as 
qualiflcatlcm  of  roten,  punldunwc  xor  llle> 
gal  voting,  the  hours  which  the  imUs  would 
be  open,  deslgnatioo  of  poDfng  predncts, 
and  an>dtttmait  of  JiMUm  and  derks  of 
the  dedlon.  It  oontalned  nofliliig  In  the 
way  of  an  express  repeal  of  tbe  provisions 
of  ordinance  No.  4700,  nor  did  it  contain 
any  provision  for  the  giving  of  notice  uf 
Budi  special  dectlon.  On  the  same  date, 
December  16,  1919,  and  at  tbe  same  meet- 
ing, that  ordinance  No.  6640,  'calling  for  the 
special  election  for  January  16,  1920,  was 
adopted.  There  was  also  adopted  and  ap- 
proved an  ordinance  No.  6641.  expressly  re- 
pealing ordinance  4799,  and  reordalning  a 
method  of  Bubmltdng  proiposed  diarter 
amoidments  to  tbe  rote  of  tihe  peopl&  By 
section  8  of  this  laat-mentSimed  ordinance 
it  is  provided  that  no  election  for  tbe 
posB  of  voting  on  diarter  amendments  be 
held  until  after  the  lapse  of  60  days  team 
tbe  passage  of  the  ordinance  submitting 
such  amendments  to  flie  petHiIe,  and  sectUm 
4  thereof  inwidea  tliat  five  notices  of  sndi 
dection  be  posted  in  each  ward  or  voting 
prednct  stating  the  time  of  such  dection. 
Section  5  thereof  provides  further  fliat  sudi 
notices  be  posted  for  10  days  prior  to  the 
time  of  the  holding  of  such  dection.  Sec- 
tion 6  of  this  last-mentioned  ordinance  also 
provided  that  notice  of  such  spedal  election 
be  published  in  the  Astoria  ETvenIng  Budget 
for  ten  issues,  the  first  Insertion  to  be  on 
January  2,  1020,  and  tbe  last  on  Jannary 
14,  1920.  Section  7  provides  for  the  publish- 
ing of  notices  In  the  same  paper  under  the 
same  dates  as  to  each  proposed  diarter 
amendment  to  be  voted  upon.  Tbe  dection 
was  held  in  tbe  dty  of  Astoria  on  January 
16,  1920,  In  ptiTsnance  of  ordinance  No. 
6040,  wUcb  called  sudi  special  electitm  and 
designated  tbe  date  upon  wbldi  It  was  to  be 
bdd,  and  spedfically  r^errlng  to  tbe  people 
all  ordlnaiuwB  prq^oslng  diarter  amend- 
ments adopted  at  tlie  meetings  of  the  com- 
mon conndl  bdd  on  November  21,  1919,  and 
December  16, 1919. 

J.  W.  Mott,  City  Atty.,  James  L.  Hope,  0. 
G.  Fultcm,  and  C.  W.  HaMerman,  all  of  As- 
toria, for  appellants. 
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J.  0.  Erlcfcson,  Diat  Atty.,  of  AstorU,  for 

respondent. 

BEAN,  f.  (after  stating  the  facts  as 
above).  The  one  questloD  Involved  as  to  the 
validity  of  the  charter  amendm^t  creating 
the  civic  center  commission,  referred  to  the 
electors  by  ordinance  No.  6616,  Is  whether 
or  not  due  compliance  was  had  with  the 
provisions  of  the  ordinances  thrai  In  force 
which  provided  a  method  of  submitting 
charter  amendments  proposed  by  the  com- 
mon council  to  a  vote  of  the  people,  and 
particularly  where  one  ordinance  provided 
that  no  such  elections  be  held  at  a  time  less 
than  60  days  from  the  passage  of  such  ordi- 
nance of  reference,  and  another  ordinance 
passed  at  the  same  meeting  designating  a 
specific  day,  which  waa  less  than  60  days, 
at  which  the  proposed  ctiarter  amendments 
adopted  at  the  specified  meetings  of  the 
common  council  should  be  voted  upon  by  the 
people. 

From  the  facts  above  stated  it  will  be 
observed  that  ordinance  No.  6616,  creating 
the  civic  center  commission,  and  referring 
the  same  to  the  people,  was  adopted  while 
ordinance  No.  4799,  which  provided  a  meth- 
od of  submitting  charter  am^dments  to 
a  vote  of  the  pe<^e,  waa  still  In  full  force 
and  effect ;  that  ordinance  No.  4799  pro- 
vided by  section  3  thereof  that  60  days 
must  elapse  from  ttie  time  an  ordinance 
submitting  a  charter  amendment  is  passed 
by  the  common  council  and  pie  date  of  the 
election.  Hence  It  is  noted  that  60  days 
coidd  not  dapee  between  tlie  passage  of  or- 
dinance  No.  6610  and  January  10^  1920,  the 
date  apon  wUch  the  special  Section  was 
held,  and  at  which  time  the  idiarter  amend- 
ment creating  a  dvle  center  commission  was 
voted  npon.  However,  it  must  be  observed 
that  at  tSe  meeting  of  the  common  council 
of  the  city  of  Astoria  beld  on  December  15, 
1919,  ordinance  Na  6610  was  adopted, 
which  by  section  1  tiiereof  qiedflcally  order- 
ed that  a  special  Section  be  held  in  the  dty 
of  Astoria  (m  Thursday,  January  16,  1820, 
at  which  there  be  submitted  to  the  electors 
of  tlie  dty  of  Astoria  the  prc^ioBed  charter 
amendments  as  passed  by  ordinances  of  tne 
common  coundl  at  Its  meetings  held  on  No- 
vember 21,  1919,  and  December  15,  1919.  It 
must  be  borne  in  mind  that  at  the  same 
meeting  of  the  common  council  held  on  De- 
cember 15,  1919.  at  which  ordinance  No. 
5640,  designating  the  date  of  the  special 
election,  was  adopted,  another  ordinance. 
No.  6641  was  adopted,  whldi  by  section  11 
thereof  repealed  ordinance  4799,  and  reor- 
daiued  in  geuernl  the  method  of  submitting 
proposed  charter  amendments  by  the  com- 
mon council  to  the  people,  particularly  re- 
ordnlnlng  many  of  the  provisions  of  ordi- 
nance No.  4799,  and  which  by  sections  4  and 
5  theceot  directed  the  posting  of  certain  no- 


tices of  election,  and  by  section  S  thereof 
directed  the  publication  of  notice  of  sudi 
election  on  epedfled  dates  in  a  de^gnated 
newspaper.  There  is  no  question  but  what 
the  notices  of  the  spedal  election  so  beld 
were  posted  and  published  in  strict  accord- 
ance with  the  provisions  of  ordinance  No. 
6641.  Section  8  thereof  provided  that  ni» 
election  npon  a  prD[>osed  charter  amendment 
be  h^  at  a  time  less  than  60  days  from  the 
passage  of  the  ordinance  submitting  sodi 
ammdment  to  the  people:  TUa  section 
continued  In  force  a  similar  jffOTlsion  of 
ordinance  No.  4799.  which  was  effecttve 
when  ordinance  Na  6fE10,  propoelns  tite 
charter  amendment  in  question,  was  adopted. 
Ordinance  No.  6940  by  Its  iHOvWona  appax^ 
ently  disregarded  the  OO^day  Umitattmi  ctn- 
talned  in  ordinance  No.  4799  and  ordinance 
6641,  and  specially  ordained  that  an  election 
be  beld  on  January  16,  1920,  for  the  purpose 
of  aubmltiing  the  pnmed  diarter  amend- 
mmt  passed  at  tiie  meeting  hdd  on  Novem- 
ber 21,  1919. 

The  complaint  challenges  the  validity  of 
the  charter  amendment  creating  the  dvic 
center  commission  solely  on  the  ground  of 
the  conflict  In  the  ordinances  of  the  dty, 
particularly  for  the  reason  that  the  election 
held  was  within  the  prohibited  OO-day  11m- 
Itotion. 

[1-4]  The  construction  of  an  ordinance  Is 
ascertaining  the  intention  thereof.  In  ac- 
cordance with  well-settled  l^al  rules.  Pri- 
marily that  Intention  Is  to  be  gathered  from 
the  language  of  the  ordinance  Itself  In  the 
ordinary  and  popular  soiae.  It  tiie  mrdi- 
nance  is  free  fnxn  ambiguity,  no  upoeition 
is  pemdssible,  ctmtrary  to  its  express  words. 
But  in  case  of  doubt  courts  lean  towards 
tile  presumed  Intention  of  the  legislative 
body,  and  will  so  construe  tiie  ordinance  as 
to  effectuate  sudi  intentffm.  A  reaeonaUe 
liberal  construction  should  be  invoked  so  as 
to  give  tlie  effect  to  the  wdinance  tntoided, 
and  that  It  may  be  sustained  if  this  can  be 
done  in  reason.  Ordinances  are  oooatmed 
by  tibe  same  rales  that  govern  tiie  oon- 
stracti<m  of  Btatates.  7  McQuHUn,  Mnnldpal 
Corporations,  p.  6983,  H  810,  811:  25  B.  C. 
li.  1062,  I  286;  Smith  t.  Kelly.  24  Or.  464. 
33  EHm.  6^;  Duncan  v.  Dryer,  71  Or.  648, 
143  Pac.  644.  It  Is  the  rule  tliat,  where  two 
statutes  or  ordinances  treat  ttie  sane 
subject,  one  bdng  special  and  the  other 
general,  unless  they  are  Irreconcilably  in- 
consistent, the  special  act  will  prevail. 
1  Lewis'  Sutherland,  Statutory  Construction 
(2d  Bd.)  528,  629,  and  cases  dted.  Where 
ordinances  are  c<mteraporaneousty  passed,  a 
spedflc  provision  relating  to  a  particular 
subject  will  govern  In  respect  to  that  sub- 
ject as  against  general  provisions.  1  liewls' 
Suthwland,  Statutory  OtmstructlOB  O^d.  fid.) 
SSL 
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[I.  I]  Ordinance  No.  4799  of  the  dty  of 
AstCdrlB  was  general  in  its  provisions  for  tiie 
calling  of  a  q>eclal  election.  This  ordinance 
waa  practically  amended  by  ordinance  No. 
6641,  which  was  also  a  general  ordinance 
vxeept  as  to  Its  jjK-ovlaions  relating  to  dates 
of  publication  of  notice  wbldi  bare  now 
paaaed.  VUa  prorialfni  of  tbe  latter  ordi- 
nance was  special  in  tta  nature.  Alttaongh 
repeals  by  linplloati<m  ore  not  ferored,  when 
tile  conunon  cnmcn  of  the  of  Astoria 
on  December  15,  1919,  passed  ordinance  No. 
fi640,  wllii  special  provlskms  for  the  Section 
to  be  held  Janoary  1920,  tt»  general 
IvoTlaiQn  tbat  no  election  be  held  at  a  time 
less  than  00  days  from  the  passage  of  an 
ordinance  submitting  an  amendment  to  tbe 
people  waa  impliedly  repealed  in  so  far  as 
It  affected  the  special  election  to  be  held 
January  IG,  1920.  As  we  view  the  matter, 
ordinances  No.  4799  and  No.  5641  contain 
general  rules  for  the  guidance  of  the  com- 
mon council  which  that  legislative  body  had 
the  power  to  amend  or  suspend  at  any  time 
by  the  adoption  of  another  ordinance.  State 
ex  rel.  v.  Kelsey,  66  Or.  70,  133  Pac.  806. 
The  Bpedflc  provision  as  to  the  date  of  the 
BX>eclal  election  contained  In  ordinance  No. 
5640  ivas  not  Impliedly  repealed  by  ordi- 
nance No.  5641  adopted  at  the  same  session 
of  the  common  council.  A  general  ordinance 
without  negative  words  will  not  repeal  by 
Implication  from  their  repugnancy  the  pro- 
Tlslons  of  a  former  special  ordinance. 
Where  two  ordinances  are  contemporane- 
ously passed,  a  specific  provision  relating  to 
a  [Articular  subject  will  govern  In  respect 
to  that  subject  as  against  general  provisions, 
unless  a  dlCFerent  Intent  of  the  lawmakers 
is  manifest  1  Lewis'  Sutherland  on  Statu- 
tory Constroction,  626-631  In  25  K.  O.  L. 
p.  1062, 1 286,  it  Is  Stated: 

*Tfae  role  that  statutes  in  pari  materia  should 
be  conBtroed  together  applies  with  peculiar 
force  to  Btatntes  that  are  conteoiporaQeouB  or 
nearly  coDtemporaoeous ;  for  in  such  case  we 
liave  the  same  minds  acting  upon  tlie  one  Bub- 
ject,  and  it  is  not  to  be  presumed  that  the  aame 
body  of  men  would  pass  conflicting  and  incoD- 
gruons  acta.  The  presnmption  ia  that  they  had 
in  mind  the  whole  sobject  mider  consideration; 
that,  while  the  one  general  subject  is  tiradied  In 
several  separate  acts,  yet  the  I^dative  Intent 
wai  that  of  a  harmoniouB  whole.  Hence  stat- 
atei  passed  at  or  at  nearly  the  aame  time  shoald 
be  construed  together  in  determining  their 
effect." 

[7,  I]  Tbe  dty  council  of  Astoria  bad  the 
power  in  the  first  Instance  to  prescribe  tbe 
method  employed  in  tbe  exercise  of  tbe  initi- 
ative and  referendum.  It  also  had  tbe  power 
to  change  such  method  at  any  time.  There- 
fore the  city  had  the  power  wholly  to 
dlsrc^rd  tbe  60-day  provision  and  prescribe 
tbe  place  and  notice  to  be  given  for  a  special 


election  to  be  held  on  January  IS,  1920. 
Artide  4,  I  la,  Oonatitution  of  Oregon; 
Colby  T.  City  of  Medford,  86  Or.  486,  613, 
167  Pac.  487 ;  State  ex  rel.  t.  Kelsey,  66  Or. 
70,  133  -Pac.  806.  A  narrow  or  technical 
rule  of  construing  a  statute  regulating  elec- 
tions should  not  be  adopted  against  electors 
acting  in  good  ftlth  within  the  letter  of  tbe 
statute  or  ordinance.  State  v.  Wolf,  17  Or. 
119.  20  Pac.  S16. 

It  is  portrayed  in  tbe  complaint  that  the 
special  election  held  in  the  dty  of  Astoria 
January  15,  1920,  was  regularly  held  accord- 
ing to  tbe  provisions  of  ordinances  6640  and 
5611.  When  construed  together,  the  notice 
thereof  was  sufficient.  A  full  fair  expres- 
sion of  the  l^^al  voters  of  the  city  was  bad 
at  the  polls,  and  by  tbe  amendment  to  the 
dty  charter  created  a  dvic  center  commls- 
Blon.  ^Is  election  was  tiie  vitalizing  force 
adopting  the  charter  amendment,  and 
should  not  be  annulled  by  reason  of  any 
mere  Informality  In  calling  tbe  Section.  It 
is  well  known  that  ordinances,  as  well  as 
statutes,  are  not  always  drawn  with  tbe 
predslon  to  be  desired;  yet  the  legislative 
intent  must  be  declared  and  aiforced,  when 
possible,  in  conformity  to  weU-establlsbed 
prindples  of  Interpretation,  and  without 
doing  violence  to  the  fundamental  rights  of 
any  Individual.  O'Malley  v.  Sebaatopol,  24 
Cal.  App.  32,  139  Pac.  10S2. 

We  think  the  demurrer  to  the  complaint 
ihould  have  been  sustained.  The  Judgment 
of  the  lower  court  will  therefore  be  revers- 
ed, and  the  cause  remanded,  wltb  directions 
to  sustain  the  demurrer  to  tbe  complaint 
and  for  sudi  further  proceedings  as  may  be 
necessary,  not  inconsistent  with  this  <^lon. 


VINCENT  V.  RUSSELL 

(Supreme  Court  of  Oregon.    Oct  2S,  1921.) 

1.  Evldeaoe  «b9444(6)— Teattstoay  that  note 
waa  to  beooaie  blBrilag  oaly  If  a  eertals  pay- 
ment Riade  held  adnisslblet 

In  an  action  on  a  note,  evidence  tiiat  it 
was  manually  delivered  to  the  payee,  but  waa 
not  to  become  a  binding  obligation,  unless  the 
purchaser  of  defendant's  ranch  made  a  cer- 
tain payment  to  defendant  for  the  payee's 
beoe0t,  held  admissible. 

2.  Evidence  <@=9432— Testimony  of  want  of 
consideration  admissible. 

In  an  action  on  a  note",  evidence  that  It 
waa  not  to  become  a  binding  obligation,  ex- 
cept on  certain  payments  being  made  by  a 
third  part>-,  held  adnduiUe  as  showing  want 
of  considerutioD. 
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a.  CvlitoiiM  «»444($)— Pant  wldaiM  that 
Mt»  is  to  beoona  blmllag  oaly  ia  a  oartala 
avant  admissible. 
Parol  evidence  is  admissible  to  show  tbat 
a  Begotiable  note,  absolute  in  form,,  altboagh 
manually  delivered  to  the  payee,  was  not  to 
become  a  binding  obligation,  except  upon  tbe 
happening  of  a  certain  further  event,  espe- 
cially it  such  event  affects  the  consideration, 
in  view  of  Or.  Ia  i  718,  ■ubd.  2,  and  aection 
79S,  subd.  a 

In  Banc. 

Appeal  from  Circuit  Court,  Orook  Conn- 
ty;  T.  E.  J.  Duffy,  Judge. 

Action  by  Henry  H.  Vincent  against  O.  H. 
Bussell.  Judgment  for  defendant,  and  plaln- 
tlff  appeals.  Affirmed. 

M.  B.  Elliot,  of  PrineTiUe.  F.  B.  Sharp- 
ateln,  of  Walla  Walla.  Wasli..  N.  O.  Wallace, 
of  Prlneville,  and  Donald  M.  Qraham,  of 
Tortland,  for  appellant 

Jay  H.  Upton,  of  Prinevllle,  for  respondent. 

BEAN,  J.  Plaintiff  appeals  from  a  Judg- 
ment in  favor  of  defendant,  rendered  upon 
the  verdict  of  a  jury.  Tbe  complaint  Is  bas- 
ed upon  a  promissory  note  for  the  sum  ol 
$5,000,  dated  at  Prineville,  Or.,  AprU  18, 
1018,  due  November  5,  after  date,  payable 
to  the  order  of  A.  A.  Piper,  In  the  usual  form, 
signed  by  J.  H.  Bussell,  Indorsed  to  Faxton 
Bros.,  a  Gorporatitm,  May  15,  1916^  and  on 
the  aame  date  indorsed  to  Baker  ft  Boyer 
National  Bank,  and  on  March  18,  1019,  In- 
dorsed to  plaintiff,  Henry.  H.  Tincent  Bacb 
Indorsement  la  alleged  to  be  for  value  re- 
ceived In  due  course  of  business. 

D^radant  answered,  denying  the  allega- 
tlona  of  the  complaint,  and  further  pleaded 
an  entire  want  of  consideration  for  the  note ; 
that  the  note  was  not  Intended  for  a  promis- 
sory not^  but  merely  as  a  memorandum  of 
the  money  that  would  be  payable  to  Piper 
and  Paxton  upon  the  cconpletlon  of  a  cer- 
tain sale  contract,  and  therefore  no  stamp, 
tax,  or  internal  revenue  stamp  was  placed 
thereon  or  canceled  as  required  by  law  ;  that 
the  note  is  irregular  on  Its  face;  and  that  the 
holders  thereof  took  the  note  subject  to  all 
defenses  exlating  between  defendant  and  the 
original  payee.  The  answer  set  forth  all  the 
details  of  the  transaction.  The  reply  put 
In  issue  the  new  matter  of  the  answer. 

The  drcumstances  relating  to  the  note,  as 
shown  by  the  record,  are  substantfalty  as  fol- 
lows: On  March  5. 1918,  defendant  arranged 
with  A.  A.  Piper  and  J.  A  Paxton,  of  Walla 
Walla,  Wash.,  to  sell  his  ranch,  live  stock, 
and  certain  personal  property  for  the  sum 
of  ^76.900  for  a  commission  of  $5,000.  Piper 
and  Paxt(Xk  represented  that  they  had  a  buy- 
er for  the  property,  one  Claud  M.  Stewart, 
and  requested  defendant  to  name  a  price  of 
1286,900  to  Stewart,  and  pay  the  added  anm 
of  $10,000  to  nper  and  Paxton  as  additlomal  i 


Gompoisatlon.  Stewart  was  to  paj  $40,000 
as  an  initial  payment,  and  $46,000  on  No- 

Vaabex  1,  1018,  and  the  balance  <»  tenna. 
Defaidant  was  to  pay  Piper  and  Paxton  tlie 

additional  comi>ensatlon  of  $10,000  upon  pay- 
meot  to  the  d^endant  of  the  seoond  install- 
ment of  $40,900,  due  November  1.  1918,  and 
not  otherwise.  The  deal  was  made  apon 
those  terms.  Tb^  first,  payment  of  $40,000 
was  made  April  18, 1918,  and  the  commiBSion 
of  $5,000  paid.  Piper  and  Paxton  asked  of 
defendant  an  evidence  in  writing  that  they 
would  be  ^titled  to  receive  the  additional 
$10,000  upon  payment  of  the  $46,000  due  upon 
the  purchase  price  November  1,  1918.  De- 
fendant agreed  to  give  them  such  an  instru- 
ment in  writing,  with  the  prcnuise  that  no 
moneys  would  be  due  to  Piper  and  Paxton 
unless  Stewart  paid  the  next  installment. 
Thereupon  Piper  drew  up  two  promissory 
notes,  each  for  the  sum  of  $6,000,  one  of 
which  is  set  out  in  the  complaint  The  notes 
were  to  mature  November  5,  1918.  Piper 
represented  to  the  defendant  that  the  notes 
would  not  be  transferred,  negotiated,  or  as- 
signed, and  would  not  become  due  or  payable 
unless  Claud  M.  Stewart  made  his  next  pay- 
ment of  $46,900  on  November  1,  1918.  Stew- 
art failed  to  make  the  payment  of  $46,900, 
and  abandoned  the  contract  J.  F.  Paxton 
is  one  of  the  stockholders  and  managing  of- 
ficers of  the  Paxton  Bros.  Company,  and 
knew  the  circumstances  in  regard  to  the  deal, 
and  was  Interested  therein.  The  indorsement 
to  Baker  ft  Boyer  National  Bank  was  made 
for  collection,  and  the  indorsement  to  Harry 
H.  Vincent,  plaintiff,  was  not  made  for  value 
or  In  due  course  of  bnslnesa 

Upon  the  trial,  defendant  Bussell  testified 
Id  bis  own  behalf  in  r^rd  to  the  note  sued 
on,  in  part  as  follows; 

"Q.  Jost  teU  the  jury  now.  Mr.  BatseU, 
what  tbat  note  represents  and  the  drcum- 
stances under  which  it  was  gives.  A.  This 
note  was  given  for  a  half  of  $10,000  tbat  was 
to  be  paid  by  me  to  Piper  ft  Paxton  on  the 
5th  day  of  November.  1918,  after  Stewart 
Bros,  paid  me  $46,900  and  six  months'  inter- 
est- 
Counsel  for  plalntltt  moved  to  strike  out 
this  testimony,  and  saved  an  exception  to 
the  overruling  of  the  motioiL  Bussell  fur- 
thw  teetlfled,  ovw  the  objection  of  defend- 
ant, thus: 

^'Q.  Beferring  again,  Mr.  Bussell,  to  this  par- 
ticnlar  note  and  the  circamatances  under  which 
it  waa  executed,  may. I  ask  you  this:  Wheth- 
er or  not  the  money  represented  by  this  note 
was  commissions  to  be  paid  to  Piper  and  Pas- 
ton  on  this  real  estate  deal,  or  did  it  repre- 
sent some  other  item  of  consideration?  A. 
It  represented  some  other  consideration. 

"Q.  Wdl,  what  waa  it7  A.  That  the  money, 
this  $10,000  eame  from  Stewart  Btoa.;  I 
merely  haiifflh^g  thla  to  gat  them  their  $10,000, 
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so  that  it  did  not -tan  on  Piper  taa  Vaxton  at 
Walla  Walla. 

"Q.  That  910,000,  as  £■  udentaad,  wan 
money  thej  were  chaq^  their  clients  for 
msUnc  this  deal,  and  not  taUng  It  oat  of 
Ton?  A.  Tea,  sir;  that  is  It 

"Q.  And  yoa  -were  to  pay  it  in  to  them 
when  the  money  wai  paid  in  through  your 
hands  on  the  deal?   A.  Yes,  sir. 

"Q.  Was  titat  $10,000  ever  paid  yoa  by 
Stewart  Broi.?  A.  No,  sir. 

"Q.  Was  any  part  of  the  946,^  btst  paid 
yoa  by  Stewart  Bros.  7   A.  No,  air. 
.  "Q.  Or  by  Glanda  2C  Btewartf   A.  No.  sir." 

BnsBeU  miM  tesUfled  tliat,  wben  Piper  and 
Faxton  bnra^t  the  party  orer  to  bny  the 
ranch,  the  first  thing  tbey  told  Bussell  was: 

"Now,  we  have  this  party,  but  don't  yoa  aay 
anything  about  the  pries.  Yon  malce  that 
928S.000.  and  ym  can  hold  as  oat  oar  910,000. 
We  don't  want  them  to  know  It,  and  we  dont 
want  Oem  to  taww  year  price.** 

BuanU  also  stated  that: 

*^en,  when  Stewart  threw  op  the  rancb  In 
November,  Mr.  Piper  came  down  here,  and 
I  aslnd  him,  'Wliat  are  yoa  going  to  do  abont 
tills  note?'  right  in  front  of  Michel's  store. 
He  said,  'We  win  jnst  let  that  go;  you  will 
not  need  to  pay  that  note.*** 

At  the  close  of  the  case  connsel  for  plain- 
tiff requested  the  court  to  direct  a  verdict  In 
favor  of  plaintiff,  which  was  refused,  and 
an  exception  reserved.  The  objections  and 
motion  to  strike  cat  the  main  portion  of  de- 
fendant's testimony,  and  the  reqnest  for  a 
verdict  In  favor  of 'plaintiff,  raise  the  qaes- 
tion  as  to  the  rls^ht  of  defendant  to  make 
the  defense  offered  to  the  note.  The  motion 
to  strike  was  based  upon  the  grounds  that 
the  note  "is  a  direct  promise  to  pay  on  its 
face  without  any  contingency  annexed  what- 
ever; It  Is  not  made  payable  uptm  the  hap- 
pening or  nonhappenlug  of  any  event,  to  liai>- 
pen  in  the  future;  It  is  payable  on  a  spedtic 
date" ;  and  any  evidence  that  tbe  note  was 
only  to  be  paid  upon  the  contlngen(7  of  Stew- 
art paying  Russell  a  certain  sum  of  money 
was  Incompetent. 

[1,2]  We  think  the  testimony  challenged 
was  admissible.  It  t^ded  to  show  that  the 
note  was  manually  d^vered  to  Piper,  the 
payee,  but  was  not  to  become  a  binding  obli- 
gation unless  Stewart  paid  to  Kussell  the 
910,000,  which  was  added  to  the  price  of  the 
ranch,  for  the  benefit  of  Pazton  and  Piper, 
and  which  Bussell  vras  only  to  handle  for 
them.  The  te8tim<xiy  objected  to  also  Indi- 
cated that  there  was  an  entire  want  of  con- 
sideration for  the  note.  It  is  not  contended 
upon  this  appeal,  as  we  understand  the  rec- 
ord, that  the  evidence  falls  to  show  that  the 
plaintiff  was  not  a  holder  in  dne  coarse. 

[3]  The  rule  sanctioned  by  a  practically 
uniform  line  of  authorities  Is  that  parol  evi- 
dence is  admissible  to  show  that  a  n^tiaUe 
note,  abBolnte  in  tarn,  although  manually 


delivered  to  tlie  payee,  was  not  to  become  a 
binding  obligation,  ocept  upon  the  happen- 
ing of  a  certain  further  event,  since  such 
evidence  does  not  vary  or  alter  the  Instru- 
ment, but  tends  merely  to  show  that  It  never 
became  a  valid  undertaking.  Especially  Is 
this  rule  If  such  event  or  contingency  affects 
the  consideration  of  the  note:  Section  713, 
sabd.  2,  and  section  798,  subd.  3,  Or.  L.;  La 
Grande  Nat  Bank  v.  Blum,  26  Or.  40,  37 
Pac.  48;  Colvln  v,  Goff.  82  Or.  314,  325,  161 
Pac.  668,  L.  B.  A.  (N.  S.)  1917C,  300,  note 
pp.  306,  409,  et  seq.;  note  18  L.  E,  A.  {N.  8.) 
288;  McNight  v.  Parsons,  136  Iowa,  390,  118 
N.  W.  858,  22  L.  R.  A.  (N.  S.)  718,  125  Am. 
St  Bep.  2^,  15  Ann.  Oas.  665 ;  Lavalleur  v. 
Hohn,  152  Iowa,  640,  1S2  N.  W.  877,  89  L.  B. 
A.  (N.  S.)  24.  The  following  cases  support 
this  mle: 

It  was  fatid  In  Smith  v.  Dottoweicb,  200 
N.  Y.  21»,  »S  N;  H.  086,  38  L.  B.  A,  ^.  S.) 
892,  that  parol  evidence  Is  admissible  to 
show  that  a  note  given  In  payment  of  the 
premlnm  on  a  life  insurance  pcdl<7  was  not 
to  take  effect  as  a  valid  and  enforceable  obli- 
gation unless  the  maker  should  be  furnished 
with  a  loan  of  mon^. 

In  Holt  V.  Gordon  <Tex.  Glv.  App.)  170 
S.  W.  902.  it  was  ruled  that  parol  evidence 
is  admissible  to  show  that,  at  the  time  the 
note  was  executed,  it  was  agreed  in  parol 
that  it  should  not  become  operative  and  bind- 
ing unless  the  maker  should  succeed  In  pro- 
curing a  loan  upon  certain  land  owned  by 
him. 

We  find  the  rule  again  In  the  case  of  Equi- 
table Trust  Co.  V.  Halpert  (Sup.)  132  N.  T. 
8upp.  776,  that  parol  evidence  is  admissible 
In  an  action  on  a  wrlten  Inetrmnent  to  show 
that  the  Instrument  would  only  be  enforce- 
able If  tixe  payee  would  Issue  a  life  Insure 
ance  policy  to  the  maker,  entirely  satlsfao 
tory  to  him,  and  this  whether  the  instru- 
ment in  question  is  a  negotiable  Instrument 
or  nonn^tlable. 

In  Newgass  v.  Shulhof  <Sup.)  128  N.  Y. 
Supp.  664,  parol  evidmce  was  held  to  be  ad- 
missible to  show  that  a  note  was  delivered 
to  the  payee  upon  condition  that  it  should 
not  become  effective  unless  the  maker  re- 
ceived a  certain  sam  from  a  transaction  then 
peadlng. 

It  was  held  in  Stoughton  v.  Chu  Pong 
<Sup.)  130  N.  Y.  Supp.  228,  that  an  answer 
that  the  note  sued  upon  would  have  no  valid- 
ity whatever  until  a  certain  Institution  was 
established,  and  that  no  such  instltutifm  was 
ever  established,  pleads  a  condition  preced- 
ent to  the  validity  of  the  not^  and  a  com- 
plete provable  defense. 

To  the  same  effect  Is  the  case  of  Hughes 
T.  Crocker,  148  N.  0.  313,  62  S.  B.  429,  128 
Am.  St  Hep.  606,  holding  parol  evidence  ad- 
missible to  show  that  a  note  was  signed  upon 
the  inducement  that  the  payee  would  per- 
form certain  obligations,  and  that  until  the 
maka  or  his  son  should  sign  a  paper  algnlfy- 
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Ing  that  the  payee  had  performed  bis  obli- 
gation the  entire  tranBaction  was  unfinished. 
The  action  in  this  case  was  by  the  maker 
against  the  i>ayee,  who  had  negotiated  the 
note,  which  the  maker  had  been  compelled 
to  pay,  and  was  for  the  purpose  of  recovering 
the  amount  so  paid  by  him. 

It  was  held  in  Garrison  t.  J.  I.  Case 
Threshing  Mach.  Co.,  169  N.  O.  286,  74  S.  B. 
821,  that  parol  evidence  la  admissible  to  show 
that  a  note  secured  by  a  mortgage  was  not 
to  take  effect  until  it  was  determined  that 
an  engine  tor  which  the  note  was  given 
would  pass  a  certain  teet.  Tlie  action  was 
brought  to  recover  damages  for  the  sale  of 
the  land  under  the  mortgage. 

See,  also,  Daniel,  Negotiable  Instrumenta 
(0th  Ed.)  I  81a;  Gamble  v.  Riley.  39  OkL 
363, 136  Pac.  390 ;  Street  r.  J.  I.  Case  Thresh- 
ing Mach.  Co.  (Tex.  Civ.  App.)  188  S.  W. 
725;  Ware  v.  Allen,  128  U.  S.  690,  9  Sup.  Ct 
174,  82  L.  Bd.  668. 

We  think  the  testimony  complained  of  was 
properly  admitted,  and  that  the  refusal  to 
direct  a  verdict  for  plaintlfC  was  correct.  - 

It  is  contended  by  plaintiff  that  the  testi- 
mony to  which  the  motion  was  directed  was 
of  a  different  purport  than  the  later  testi- 
mony of  Russell,  which  more  fully  explained 
the  traiu»tcti(ni.  If  this  claim  Is  correct, 
then  it  was  a  question  for  the  Jnry  to  de- 
terinine  as  to  what  Buasell  meant,  or  which 
POTtlon  i3t  his  testimony  was  true.  His  ver* 
8l<m  o£  the  affair  should  be  taken  alto- 
gether. 

Wilson  T.  Wilson,  26  Or.  2S1,  38  Paa  185, 
is  cited  and  relied  uj;»on  by  plalnttlC  in  sup- 
port of  the  motion  to  strike  out  a  part  of 
the  testimony.  That  was  a  case  in  which 
the  defense  offered  to  the  note  involved  mt- 
settled  partnership  mining  affairs,  which  it 
was  held  should  have  been  settled  in  a  suit 
in  equity.  The  note  there  Involved  was  giv- 
en by  one  partner  for  money  which  had  been 
advaiiced  for  the  partnership  business  by  the 
other  partner,  who  retired  from  the  partner- 
ship at  the  time  the  note  was  executed.  The 
cour^  after  discussing  the  partnership  ques- 
tlm,  said: 

"So  it  would  appear  that  an  action  at  law  is 
maintainable  by  one  partner  against  another 
upon  a  promissory  note  executed  by  tbe  one 
10  the  other  involving  particular  items  or 
transactions  of  the  partnership  business,  upon 
the  ground  that  the  giving  of  the  note  is  an 
Isolation  or  separation  of  the  particular  mat- 
ter from  tbe  general  partnership  account,  and 
that  an  accounting  and  final  settlement  of  the 
partnership  affairs  is  not  necessarily  involved 
in  such  action;  that  the  execution  of  tbe  note 
is  such  an  acknowledgment  of  isolation  or 
elimination  of  the  particular  transaction  from 
the  general  partnership  account  as  that  tbe 
maker  will  be  estopped  at  law  from  question- 
ing the  holder's  right  of  action  thereon." 


r    That  case  differs  from  the  one  In  band. 
We  find  no  wror  In  the  record. 
The  Judgment  oC  tbe  drcnit  oonrt  is  af- 

flrmedg 


RUSSELL  V.  PIPER. 
(Supreme  Court  of  Oregon.    Oet  25,  1921.) 

1.  Jsdgmeat  «=»I39— Power  to  opea  dafauH 

within  court's  legal  dlseretiou. 

The  discretion  lodged  In  the  court  by  Or. 
Xj.  I  103,  to  reheve  from  judgments  by  mistake 
or  excusable  neglect,  Is  a  legal  one,  to  be  ex- 
ercised in  furtherance  of  justice  and  in  ac- 
cordance witii  the  rules  of  modem  Jttrispn- 
deuce. 

2.  Judgment  1 69— Paytaent  of  plaistHTa 
costs  as  coRditlon  ts  opealag  default  held 

proper. 

On  motion  to  open  a  default  judgment  on 
the  ground  of  a  misunderstanding  as  to  wheth- 
er defendant's  attorney  had  been  retained  to 
appear.  It  was  proper  to  require  defendant 
to  pay  plaintlfl's  costs  to  the  date  of  the 
order  as  a  condition  to  (q>ening  the  default 

3.  Jadgment  «=9l69— UadertaklRB  to  pay  plain- 
tlfPs  futare  oosta  proper  «s  condltloa  to 
opealng  dafanlt 

Bequirement  of  an  undertaking  to  pay  any 
costs  and  ^sbursemeDts  that  might  thereafter 
be  adjudged  In  favor  of  plaintiff  ieU  proper 
OS  a  condition  to  granting  rdief. 

4.  Jadgmsnt  «=:9l67— Uidartaklsg  to  pay  uy 
Jadgmest  recovered  Improper  oondltioa  to 
opening  default. 

Bequiring  defendant  to  give  an  undertak- 
ing, with  sureties,  oonditioned  to  pay  any 
judgment  that  plaintiff  might  recover*  held  not 
a  proper  condition  to  setting  aside  a  default 
judgment  because  of  mistake  or  ezeasable  neg- 
lect 

In  Bane. 

Appeal  from  Circuit  Court,  Orook  County ; 
T.  D.  J.  Duffy,  Judge. 

Action  1^  G.  H.  Bussell  against  A.  A. 
Piper.  EYom  an  order  opening  a  default 
judgments  but  requiring  defendant  to  pay 
costs  and  disbursements,  and  to  furnish  an 
undertaking  to  pay  any  Judgment  that  plain- 
tiff might  recover,  defendant  appeals.  Be- 
manded,  with  directions  to  modify. 

On  March  fi,  1920,  plaintiff  brought  an 
acticm  against  the  defendant)  for  the  sum  of 
95,000.  Personal  service  was  regularly  had 
upon  the  defendant  on  the  same  date,  and 
after  tbe  expiration  of  more  than  10  days, 
the  time  for  answering,  a  default  Judgment 
was  regularly  entered.  On  April  2, 1920,  the 
defendant  filed  a  motion  t»  set  aside  the  de- 
fault) and  be  allowed  to  defend  the  action 
upon  the  merits,  and  t^dered  an  answer. 
Section  103,  Or.  L.,  provides  in  this  regard 
that  the  court  may  in  its  dlscreUoo.  and  np- 
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on  such  terms  as  may  be  Just,  afa  any  time 
within  we  year,  after  notice  thereof,  relieve 
a  party  from  a  judgment,  order,  or  other  pro- 
ceeding taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable 
neglect  Tlie  motion  was  accompanied 
affidavits  on  behalf  of  defendant  teudlns 
to  show  that  at  the  time  of  the  service  of  the 
Buiomons  of  (he  complaint  upon  defendant 
he  had  a  conversation  with  an  attorney  at 
Walla  Walla,  Wash.,  in  regard  to  the  time 
for  appearance  In  the  case  and  probable  time 
of  trial,  and  fully  expected  the  attorney  to 
appear  for  the  defendant  In  the  action,  and 
thought  he  made  it  plain  to  the  attorney. 
The  attorney  did  not  understand  from  the 
conversation  that  the  defendant  had  retained 
him  or  expected  him  to  appear  tn  the  action, 
and  did  not  appear.  In  a  conversation  be- 
tween the  defendant  and  attorney  on  March 
2S,  one  day  after  the  d^ult  was  entered, 
the  mistake  end  misunderstanding  were  dis- 
covered, and  soon  thweafter  ttie  motion,  affi- 
davit, and  answer  were  inured  and  for- 
warded to  Groak  county. 

Briefly  stated,  the  complaint  shows  that 
on  April  18,  1918,  plaintiff,  O.  H.  Bussell, 
executed  a  negotiable  note  In  faror  of  de- 
fendant, A.  A.  IMper,  In  the  sum  of  $5,000, 
with  interest,  recdvlug  no  consideration 
therefor.  The  note  was  given  as  a  memo- 
randum for  a  sum  of  money  that  would  be 
due  defendant  In  tbe  e7ait  one  Stewart  paM 
plaintiff  $40,900  on  a  contract  on  or  bef<Hre 
November  1,  1018.  It  was  agreed  tbe  note 
never  Aotild  be  paid  until  Stewart  made 
mtih  paymmb.  Piper,  In  violatloa  of  his 
agreemoit,  wrongfully  negotiated  the  note 
for  value  before  maturity,  and  plaintiff  was 
compelled  to  pay  the  note.  The  answer 
tendered  denies  that  the  note  was  made  pay- 
able to  tbe  order  at  defendant,  A.  A.  Piper; 
denies  each  aU^ti<»i  of  the  oompUlnt  as  to 
the  want  of  consldenitloB  for  the  note;  de- 
nies the  conditions  upon  whldi  It  is  alleged 
to  have  been  given;  admits  that  Stewart 
never  completed  tbe  contract  refored  to  In 
the  complaint;  denies  that  Piper  negotiated 
the  note,  but  admits  that  the  note  was  ne- 
gotiated before  maturity;  and  a^ers  tiie 
same  was  before  Stewart  abandoned  Us  eon- 
tract  and  witb  the  consoit  of  plabitlff. 

Upon  the  hearing  at  the  moti<m  on  July  S, 
1920,  the  court  found  that  the  defiinlt  and 
judgment  were  entered  Oirongh  defendant's 
mistake.  Inadvertence,  and  excusable  neglect; 
that  tbe  motion  should  be  granted,  and  the 
defendant  permitted  to  be  heard  upon  the 
merits,  on  the  conditions  that  the  defendant 
should  be  required  to  pay  tfae  costs  and  dis- 
bursements then  Incurred  by  plaintiff,  and 
\iy  July  20,  1020,  furnish  an  undertaking, 
witti  good  and  sufficient  sureties,  conditioned 
to  pay  any  judgmoit  that  plaintiff  might  re- 
cover in  the  cause.  Defmdant  appeals  from 
this  order. 


N.  a.  Wallaoe,  of  PrinevUle,  and  Sharp- 
stein.  Smith  &  Sharpsteln,  of  Walla  Walla, 
Wash.,  for  appellant 

Jay  H.  Upton,  of  Prlnevllle,  for  respondent 


BfilAN,  J.  (aftw  stating  the  facts  as  above). 
Defendant  assigns  that  tbe  coort  erred  In  im- 
posing as  a  condition  precedent  In  setting 
atfde  the  default  and  allowing  a  defense  iq>- 
on  the  merits,  the  filing  of  the  undertaking 
after  finding  from  the  motion  and  affidavits 
that  the  d^ult  and  Judgmwt  were  rattled 
against  liim  through  mistake  and  excusable 
ne^ee^  and  that  the  order  was  an  abuse  of 
discretion.  We  glean  turn  the  briefs  that  the 
defendant,  Piper,  Is  a  rasi^nt  of  Walla 
Walla,  Wash.,  engaged  with  another  in  Ote 
real  estate  business.  At  the  time  of  tlie 
swice  of  tbe  summons  and  complaint  upon 
him  he  was  at  the  county  seat  of  Crook 
county.  Or.,  in  attendance  as  a  witness  upon 
tbe  trial  of  a  cause  involving  a  similar  not^ 
escecuted  at  tbe  same  time,  for  the  aame 
amount  which  had  also  been  n^tiated. 
Oounsei  for  plaintiff  mentions  in  his  brief 
that  the  judge  who  made  the  order  appealed 
from  heard  the  testimony  In  that  case,  Vin- 
cent T.  SusB^  201  Pac  433. 

CI]  Tbe  dlscr^lon  lodged  in  Oie  court  by 
the  statute  above  noted  Is  a  legal  one,  to 
be  exercised  In  furtherance  of  justice  and  in 
accordance  with  the  rules  of  modem  juris- 
prudence. In  employing  the  poww  conferred 
by  the  statate^  by  granting  or  wlthh<^ng 
permisslatt  to  defend  np<m  the  m«lts  after  a 
default  judgment  against  a  party,  when  it  Is 
shown  tliat  sudt  d^uU  was  occasioned 
through  the  mistake.  Inadvertence,  surprise, 
or  excusable  neglect  of  such  person,  and  an 
answer  on  the  merits  Is  tendered,  It  is  not 
contemplated  by  the  law  that  the  court  will 
pass  upon  the  merits  of  the  case,  or  decide 
tbe  Issues.  That  matter  Is  left  to  be  de- 
termined at  the  trial  of  tbe  cause,  if  such 
bearing  Is  permitted,  ^e  trial  court  ad- 
judged that  the  default  order  and  judgment 
were  mtered  by  reason  of  the  mistake  and 
excusable  neglect  of  defendant,  and  that  an 
answer  was  tlmdy  tendered  by  defenddnt. 
There  is  no  appeal  1^  plaintiff  from  such 
findings.  Oounsel  tm  plalntifl  suggests  that 
only  a  part  of  the  avNmoits  of  the  com- 
plaint are  denied  in  tiie  answer  tendered. 
Unless  the  defmdant's  answer  goes  to  tbe 
merits,  tbe  default  Aould  not  have  been 
(^ened.  The  answer  doiies  the  gist  of  the 
allegations  of  the  complaint,  although  it 
does  not  disclose  the  amount  of  the  conalder- 
atlon  for  tbe  note. 

[2]  The  courts  ot  this  state  are  cjfea  to 
the  residents  of  other  states  and  countries 
to  maintain  and  defmd  actions  substantially 
upon  tbe  same  conditions  as  thouf^  such 
litigants  wwe  residrats  of  this  state.  A 
slit^t  difference  as  to  security  for  costs,  in 
cases  of  a  plaintiff  who  is  a  nonresident,  or 
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a  forelsn  corporation,  Is  provided  for  In  sec- 
tions 679  and  680,  Or.  L.  Under  all  tbe  cir- 
cumstances of  the  case, '  as  shown  by  the 
record,  we  approve  that  part  of  ttie  record 
requiring  defendant  to  pay  tbe  plalntltTs 
costs  ot  the  action  to  the  date  of  the  order. 

[3]  The  judgmoit  was  regularly  rendered 
and  entered  of  record.  Defendant  Is  now 
the  moving  party  In  attacking  tbe  Judgment, 
and  we  think  It  appn^rlate  that  as  a  far- 
ther condition  to  opening  the  Judgment  he 
should  be  required  to  famish  an  undortaldiig 
with  suffldent  sureties  to  pay  any  costs  and 
diBbarsemeiits  that  may  hweafter  be  adjudg- 
ed In  favor  of  plaintiff  in  the  action.  It 
would  also  have  been  proper  to  have  allowed 
the  Jndgmrat  to  stand  as  secnncy  for  plain- 
tiff, in  order  that  he  might  not  be  placed  in 
any  less  favorable  poelticm  as  to  the  satisfac- 
tion of  any  Judgment  that  he  may  obtain 
against  defendant, 

[4]  The  defendant  pn^)erly  made  an  ap- 
plication to  be  heard  opon  the  merits  of  the 
case.  ?io  counter  showing  was  made  by 
plaintiff.  We  do  not  think  that  the  law 
Justifies  the  requirement  that  defendanb  fur- 
nish an  undertaking  with  sarettes  condition- 
ed to  pay  any  Judgment  that  plaintiff  may 
recover  upon  the  trial  ot  tbe  cause.  For 
precedents  In  cases  arising  under  various 
clreamstances,  see  23  Cyc.  972;  Kosher  v. 
Stuart,  64  Or.  123,  121  Pac.  901,  129  Pac. 
491;  Brown  t.  Brown,  87  Minn.  128,  83  N. 
W.  54e;  Gllckman  v.  Loew,  29  App.  DIv.  479, 
51  N.  T.  Supp.  1078;  Brickel  v.  Train  (Sup.) 
86  N.  Y.  Supp.  292;  Union  Bank  v.  Benja- 
min. 61  Wis.  612,  21  N.  W.  623;  note  to 
Farmers*  Loan,  etc.,  t.  Hale,  41  L.  R.  A. 
222. 

The  cause  will  be  remanded,  with  dlrec* 
tion  to  the  circuit  court  to  modify  tbe  order 
In  accordance  with  tUa  opinion. 


GRANT  V.  STATE  INDUSTRIAL  ACCIDENT 
COMMISSION. 

(Snpreme  Court  of  Oregon.    Oct  28,  1921,} 

I.  Master  attf  tervaat  «=>4l7(4!/2)— NetlM  of 
tul  aetlon  n  eenMMatloa  olala  held  givaa 
for  parpese  of  appeal. 

Within  Or.  L.  {  6687,  pronding  that  any 
beneficiary  not  satisfied  with  the  dedaion  of  the 
Indnstrial  Accident  Commission  may  within  30 
days  after  "notice'*  of  the  "final  action"  of 
the  Commission  appeal  to  the  circuit  court,  field 
that,  though  tbe  qnestiop  of  compeoBation  for 
temporary  total  disability  was  closed  on  the 
injured  employ^  retamiag  to  work,  yet  the 
Commission  having  thereafter  continned  to  ex- 
ercise Jurisdiction,  and  treated  as  open  the 
qoestion  of  permanent  partial  disability  because 
of  a  fioating  cartilage  of  the  kneejoint,  its 
subsequent  determination  that  notbli^  should 
be  awarded  on  that  account  uolesa  he  submit- 


ted to  operation,  and  letter  to  bis  attorneys  to 
that  effect,  was  final  action  and  notice  there- 
of, as  regazda  time  to  appeal  on  Uut  branch 
of  the  case. 

2.  Master  and  tervaot  <a»38S(l8)-4:onpem«- 
tioR  olalnaifs  dvty  to  aobmlt  to  "reasoaoMy 
osseatiar  eperafloa  ioiaad. 

In  Or.  li.  I  6688,  proTldiitf  that,  it  a  work- 
man entitled  to  compensation  nn^er  the  act  r*> 
fuses  to  sabmit  to  such  sargical  treatment  as 
the  Commission  deems  "reasoniU)ly  essential"  to 
promote  recovery  his  right  to  compensation 
shall  be  suspended,  the  words  "reasonably  es- 
sential" are  used  in  a  relative  sense,  and  imply 
tbe  neces^ty  of  considering  not  merely  the 
opinions  of  medical  men,  tbeugh  all  of  them 
sgree,  hot  all  the  facta  before  atCentpting  to 
decide;  and  right  to  oompenaation  la  aospuided 
only  if  the  workman  refuses  to  submit  to  an 
operation  to  wliich  an  ordinarily  reasonaUo 
man  would  submit  if  similarly  situated. 

9.  Master  aad  servaat  «=9417(7)— ReasoaaUo- 
aesB  of  oeaipenatleB  oialaaalfs  nfaaal  to 
sabnlt  to  opormtloa  Jaiy  f  ooefloa. 
Whether  tbe  condnet  of  a  workman  la  n- 
fosing  to  sntnnlt  to  a  sargical  operation  direct- 
ed onder  Or.  Lb  1 6688,  is  nnraaaonaUe,  and  so 
aaqiends  Us  right  to  compensation,  is  one  of 
fact  for  the  Jury  demanded  on  appeal  under 
section  6637,  and  not  of  law  for  the  court, 
where  either  the  facts  are  in  dispute,  or  where, 
they  being  admitted,  reasonable  men  would 
draw  different  inferences  therefrom. 

4.  Master  aid  aarvwt  «a>4l7(7)-RaatoaaMa- 
aeaa  of  eoaipoBsatloa  clalHaafa  refMal  t* 
sabntt  to  oporatloa  hold  qaeetloa  tor  Jaiy. 

Whether  a  workman,  in  refusing  to  submit 
to  an  operation  for  a  Boating  cartilage  of  the 
kneejoint,  acted  reasonably,  so  that  his  right 
to  compensation  was  not  suspended  thereby, 
held,  in  view  of  the  risk  of  a  stiff  knee,  one  of 
fact  for  the  Jury,  though  the  medical  men  agreed 
that  an  operation  was  advisable. 

8.  Mastor  aad  aorvaat  «»4l7(7)-JanF'a  M- 
aloa  SB  appeal  ia  eeatpMNatlaa  oasa  ooaola- 
•Iva. 

Where  the  reasonableness  of  a  compensa- 
tion  doimanfs  refusal  to  submit  to  sn  opera- 
tion directed  under  Or.  L.  {  6633,  Is  a  question 
of  fact  for  the  jury  demanded  under  section 
6637,  on  appeal  from  the  Industrial  Accident 
Commission  to  the  circuit  court,  tbe  court  is 
bound  by  the  Jury's  decision,  though  the  verdict 
does  not  follow  tiie  exact  laiagaage  ot  tiiq  atat- 
nte. 

6.  Master  and  servaat  ^=>4I7(7)— Perooatapo 
of  iffsablllty  of  eompensatloa  daliaaat  held 

for  Jury. 

The  question  of  percentage  of  disability  of 
an  injured  workman  because  of  a  floating  car- 
tilage of  the  kneejoint  held.  In  view  of  the  con- 
flicting testimony,  one  for  the  Jnry,  on  appeal 
from  Commission. 


In  Banc. 

Appeal  from  Circuit  Court,  Hnltnomali 

County ;  W.  N.  Gatens,  Judge. 


^9For  other  wes  Me  ume  topic  and  KBT-NITHBaK  In  all  K«y-Nnmber«d  Digests oad  InAexesi 

Digitized  byVaOOglC 


OAAITT  T.  STATB  INDUSTBIAIi  ACCIDBNT  COMMISSION 

(301  P.) 


439 


The  State  Industrial  Acdd»it  Commis- 
sion refused  to  m&ke  an  award  to  C.  Grant 
for  an  alleged  permanent  partial  disability, 
and  be  appealed  to  the  circuit  court.  Not 
being  satlsfled  with  the  result  of  the  trial 
in  the  circuit  court,  the  Oommlsslon  appeal- 
ed to  this  court   Affirmed,  with  directions. 

J.  A.  BenjamlD,  Asst.  Atty.  Qtsx.  (I.  BL 
Van  'WlnUe,  Atty.  Oen.,  on  the  brleQ,  for 
appellant 

Walter  T.  McGnlric  and  W.  H.  Bard,  twtb 
of  Portland  (O.  Q.  Schneider,  of  Portland* 
on  the  brloQ,  for  re^cmdent 

HARRIS,  J.  The  questions  presented  are : 
(1)  Was  the  appeal  to  the  circuit  court  taken 
within  time?  And  (2)  Is  Oraut  euUded  to 
compmsation  for  permanent  partial  dlsabil* 
Ity  notwithstanding  his  refusal  to  submit 
to  an  operation? 

It  is  necessary  first  to  give  a  history  of 
the  case.  Grant  was  employed  by  the  Co- 
lumbia Shipbuilding  Corporation  as  a  riveter 
and  as  such  employ^  was  subject  to  the 
Workmen's  Compensation  Law.  While  Grant 
was  at  work  eai  September  23,  1919,  a  plank 
gave  way  causing  his  left  knee  to  strike 
against  a  piece  of  steti,  thus  producing  what 
was  finally  determined  to  be  a  floating  semi- 
lunar cartilage  of  the  kneejolnt  On  October 
4, 1919,  Graut  returned  to  work.  On  October 
23d  Grant  filed  with  the  Industrial  Accident 
Commission  a  formal  claim  for  compensa- 
tion, and  the  Commission  promptly  and  with- 
out dday  allowed  918.17  as  compensation  for 
temporary  total  dlsaUlity  for  the  nine  work* 
ing  days  between  September  23d  and  Octo- 
ber 4th. 

Ordinarily  the  Commission  permits  the  In- 
jured workman  to  choose  hla  own  doctor,  and 
such  was  the  course  pursued  In  this  case. 
Grant  was  first  treated  by  Dr.  Season.  On 
October  29th  U  J.  Moore,  an  examiner  for 
the  Commission,  reported  to  the  Commis* 
Blon  that  Grant  had  called  upoa  him  and 
■tated ! 

"That  hla  kneecap  was  still  giviiv  Mm  trou- 
ble and  thought  that  he  would  have  to  lay  off 
again.  Dr.  Beasou  aome  time  ago  told  him 
he  might  have  to  operate  if  the  knee  eanaed 
any  more  trouble,  but  as  the  doctor  had  been 
ont  of  town  for  the  last  week  or  more,  *  *  • 
I  advised  Mr.  Grant  that  he  was  free  to  go  to 
■ome  oiler  doctor  if  he  wished." 

Acting  upon  the  permission  given  by  the 
examiner,  Grant  consulted  Dr.  S.  H.  Sh^don. 
Grant  was  obliged  again  to  Quit  work  on 
October  27th.  Under  date  of  October  29tb 
Dr.  Sheldon  reported  to  the  Commission  that 
Grant  had  be^  sent  to  him  for  treatment 
and  ttiat— 

Id  his  opinion  "the  lateral  eapsnle  of  left 
knee  is  ton  and  advised  that  the  knee  be  put 
fai  plaster  cast  for  at  least  two  weeks,  wtdA 
has  been  dona." 


On  December  9th  the  ernfftnffr  r^orted 
to  the  Commission  that — 

Grant  had  returned  to  work  December  C, 
1919,  "at  a  Job  where  he  is  able  to  sit  down, 
and  wishes  compensation  from  November  11th 
to  December  5th  be  put  tbroo^  as  promptly 
as  possible.'* 

And  under  date  of  Decembw  13,  m9,  the 
examiner  wrote  to  the  Commission  stating 
that— 

"Dr.  Sheldon  called  np  yesterday  and  report- 
ed that  BCr.  Grant  waa  aUe  and  did  return  to 
work  December  5,  but  that  he  la  stQl  under 
hla  sarveillance  and  care  for  the  loose  cartflage 
vi.  his  knee." 

In  the  record  made  by  tbe  Oommlsrton  li 
a  copy  of  "flndhigs  and  final  action"  by  the 
Commission  showing  tb&t  on  December  15, 
1919,  the  G<nnmlsslon  found  that  Grant  was 
disabled  one  month  and  fifteen  days,  "la  en- 
titled to  paymenr*  of  $82.79  for  temporary 
dtsaUllty,  of  which  sum  942.40  has  been 
paid,  and  "Is  now  entitled  to  receive  the  fur- 
ther payment  of  $40.89  in  full  settlement  for 
any  and  alt  claims  arising  out  of  the  above 
Injary."  However,  subseqnently  and  under 
date  of  February  20,  1920,  Dr.  Besson  wrote 
to  the  Commission  stating  that— 

Grant  "comes  in  to-day,  giving  a  typical  bia- 
tory  of  frequent  throwing  out'  of  tiie  knee  and 
sobaequent  pain  for  two  weeks  or  so.  Exam* 
Inatlon  shows  the  tender  poiut  at  the  location 
of  the  internal  oirtilage,  and  probaUy  a  rupture 
of  the  eapsnle  of  the  joint,  with  a  herniation 
at  the  synovial  sac  beUnd  the  joint  I  would 
like  to  have  an  X-ray,  and  the  man  will  proba- 
bly need  ao  operation.  If  you  desire  corrobora- 
tion of  these  findings,  kindly  let  me  know  at 
once,  and  also  advise  the  man." 

The  Commission's  reply  was  as  follows : 

"Replying  to  your  kind  letter  of  February 
20,  beg  to  advise  that  it  is  agreeable  with  this 
Commiasion  that  you  proceed  with  such  treat- 
ment as  your  professional  judgment  would  in- 
^cate  necessary  in  an  effort  to  obtain  the  best 
reault  possible  In  the  above  ease." 

On  February  28th,  Dr.  Besson  gave  to  the 
Commission  a  statement  of  the  conditions 
found  by  him  and  also  the  cowduslons  drawn 
by  him,  and,  among  othw  things,  he  stated 
that  in  his  opinion  an  operation  was  neces* 
sary,  but  that  since  he  would  be  "out  odC 
town  for  about  two  weeks"  he  "would  prefer 
not  to  undertake  the  case  until"  his  re- 
turn. The  Commission  replied  saying:  It  "is 
agreeable  with  this  Commission"  that  "opera- 
tive action  be  deferred  until  such  time  as 
you  return  from  out  of  town." 

On  March  23,  1920,  the  CommiBalon  wrote 
to  Dr.  Besson  requestii^  that  he  "furnish  us 
with  a  r^ort  as  to  the  condition  and  prog- 
ress this  workman  Is  making  under  your 
treatment"  Dr.  Besson  replied  on  March 
25th  saying  that— 

Grant  "was  sdiedoled  for  operation  and  fall- 
ad  to  aupeu.   I  *  *  *  VM  informed  that 
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Grant  wanted  (o  wait  avhfld,  and  was  resting 
up.  Grant  may  improve  somewhat  under  vari- 
ous forms  of  treatment,  but  I  am  certain  that 
complete  recovery  will  only  come  about  through 
an  operation.  He  seemed  to  approve  my  find- 
ings and  I  am  at  a  loss  to  account  for  his  de- 
lay." 

Under  date  o£  December  18,  1920,  the  ex- 
aminer wrote  to  the  Oommlflrion  stating 

that— 

"Mr.  Grant  wishes  an  appointment  at  the 
Portland  session  on  Friday,  December  24,  at 
10:15  a.  m.  He  is  still  having  trouUe  with  the 
loose  cartilage  in  the  knee." 

Grant  pr^ented  himself  on  December  24th 
at  the  Portland  session,  which  was  conducted 
by  one  member  of  the  Commission  and  the 
Commission's  chief  medical  ^amlner.  Th^e 
is  In  the  record  a  copy  of  the  entry  which 
was  made  and  signed  by  the  commissioner 
and  chief  medical  examine  who  conducted 
the  Portland  soBaiop.  OSie  entry  reads  as 
follows : 

"Left  knee  has  definitely  loose  Internal  semi- 
lunar cartilage  that  has  given  trouble  Intermit* 
tently  by  slipping  out  with  resultant  effusion 
into  knee,  since  date  of  injury.  Agreed  to 
go  to  Dr.  DiUehnnt  for  removal  of  avne.  TTD 
to  be  reopened  when  operated." 

On  December  27th  the  Oommlssiai  wrote 
to  Dr.  DiUehnnt  as  follows : 

"From  the  Portland  session  memo  of  De- 
cember 24,  we  learn  that  the  above-named 
workman  has  been  referred  to  you  for  opera- 
tive care.  In  order  that  we  may  properly 
compensate  this  man  we  request  that  yon  ad- 
vise us  the  date  he  reports  to  you  for  treat- 
ment and  also  be  particular  to  state  the  length 
of  time  he  will  b«  diaabled  in  your  opinion." 

Under  date  of  December  29,  1920,  the  at- 
torneys for  Grant  wrote  to  the  Commission 
as  follows : 

"BIr.  Grant  states  that  on  Friday  last  he 
was  fin^  examined  by  Dr.  Thompson  (the 
cidef  medical  euminer)  to  establish  the  amount 
of  permanent  partial  disability  which  he  had, 
and  be  was  instructed  at  that  time  to  report 
to  Dr.  DiUehnnt  at  S:30.  Upon  calling  at  Dr. 
Dillehunt's  office  he  advised  him  that  an  opera- 
tion was  to  be  performed  upon  his  knee  that 
afternoon.  Mr.  Grant  states  that  there  must 
have  been  some  misunderstanding  in  the  matter 
as  be  has  been  informed  by  the  physicians  ex- 
amining him  and  also  I  believe  by  Dr.  Dille- 
bunt  and  other  physldans  that  they  coold  not 
assure  him  that  the  operation  would  not  cause 
him  to  bave  a  stiff  knee  for  life,  and  he  feels 
that  be  does  not  want  to  take  that  chance  but 
rather  prefers  to  permit  it  to  remain  In  the  con- 
dition Uiat  it  is  DOW  in,  and  therefore  has  re- 
quested that  we  write  you  and  advise  you  of 
that  fact  and  ask  that  you  make  such  perma- 
nent partial  disability  as  the  records  now  before 
you  warrant  you  in  making. 

"We  believe  that  Dr.  Besson  and  some  oth- 
er physician  examined  Mr.  Grant  a  year  or 
more  ago  and  ascertained  that  he  was  perma- 
nently injured  aboat  the  knee,  and  requested 


that  time  that  he  await  for  about  a  year's  time 
before  being"  finally  examined;  tliis,  however, 
your  records  will  divulge,  Mr.  Grant  was  final- 
ly examined  on  Frld^  last  in  oomi^ance  with 
the  request  of  the  Conunission  and  your  physi- 
cians." 

The  attorneys  concluded  th^  letter  with 
a  request  that  the  Commission  make  Its  final 
award  before  January  Ist  and  "advise  Mr. 
Grant  or  ourselves  of  your  final  decisiOD  in 
the  matter."  Under  date  of  December  30th 
the  Commission  replied  to  the  attorneys, 
saying: 

"We  acknoiriedge  herewith  receipt  of  yoor 
letter  of  December  29,  asking  that  the  Commis- 
sion make  a  lump  snm  payment  in  the  above- 
named  case. 

"As  there  bas  been  no  award  made  in  this 
case  nor  do  our  records  indicate  that  the  man 
will  suffer  a  permanent  partial  disability,  it 
will  be  impossible  for  the  Commission  to  con- 
sider the  payment  ol  any'  compensation  hi  a 
lump  sum. 

"Mr.  ^ant  was  examined  at  oar  Portland 

office  on  December  24,  by  Dr.  F.  H.  Thompson, 
our  chief  medical  examiner,  and  in  the  pres- 
ence of  Commissioner  F.  W.  Ferguson  be  agreed 
to  report  to  Dr.  DiUehnnt  for  an  operation  to 
remove  a  loose  internal  semilunar  cartilage. 
This  condition  apparently  has  been  giving  him 
trouble  since  the  date  of  his  injury  and  the 
Commission  agreed  to  allow  him  time  loss  dur- 
ing the  time  he  was  disabled  aa  result  of  the 
operation.  The  Commission  is  willing  to  live 
up  to  its  agreement  with  Mr.  Grant,  but  we 
certainly  will  expect  Mr.  Grant  to  keep  his  part 
of  the  agreement. 

"If  he  wUl  report  to  Dr.  DiUebunt  for  the 
operation  to  correct  his  condition,  he'  vnll  be 
paid  time  loss  while  tUsabled  and  bis  bill  for 
medical  attention  will  be  taken  care  of  by  the 
Commission.  If,  however,  he  does  not  care  to 
submit  to  the  proper  treatment,  the  Commis- 
'  sion  will  not  be  in  a  position  to  allow  him  fur- 
ther compensation." 

[1]  In  the  drcolt  court  the  Commission 
moved  to  dismiss  the  appeal  on  the  ground 
that  the  award  made  by  the  CommissioQ  on 
Decemba-  16,  1919,  was  the  last  dedtdoo 
made  by  the  Commission.  The  statute,  sec- 
tion 6637,  Or,  L.,  provides  that  "any  bene- 
ficiary not  satisfied  with  the  decision  or 
findings"  of  the  Commission  may  within  30 
days  after  notice  of  the  final  action  of  the 
Commission  appeal  to  the  circuit  court.  The 
moti<»i  to  disnilas  the  appeal  was  denied, 
and  the  OommlaslOD  assigns  tliis  mllns  aa 
error. 

Grant  contends  that  at  no  time  did  the 
Commission  consider  or  award  or  refuse  to 
award  compensation  for  pemianent  partial 
disability  uctU  December  30,  1920 ;  that  the 
letter  of  December  SO,  1920,  was  notice  of 
the  decision  made  by  (he  Commission  con- 
cerning the  allowance  of  compensatioD  for 
permanent  partial  disability,  and  that  there- 
fore his  appeal  was  tak^  in  time.  It  may 
be  assumed  that,  since  Grant  returned  to 
woA  cm  December  S,  1919,  it  was  pn^er  to 
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dlscontlnne  compensation  for  temporary  total 
disability,  and  that  the  award  made  on  De- 
cember 15,  1910,  was  a  final  dedaion  closing 
the  qnestlcm  of  compensation  for  temporary 
total  disability.  The  reports  and  correspond- 
€nce  and  c<Hidnct  of  the  Oommlsslon  make 


enter  the  hospital  your  time  loss  will  be  paid, 

your   hospital   bill  and  doctor   bill.'   •   •  ♦ 

When  the  doctor  reported  him  able  to  go  back 

to  work  on  December  5th,  that  was  notice  to 

the  Commission  to  close  bis  time  loss.   If  there 

is  any  further  care  required  later  on,  the  jnris- 

i»   1^...  .«  .iww»<.  diction  la  continned,  which  we  wanted  to  do 

It  plain  that  the  CommlBslon  was  at  all  times  ^  ^  ^^^^^^^^  ^         ^  ^  ^^^„ 

treating  the  case  as  one  which  was  still  open 


for  consideration  and  for  their  decision,  be- 
cause of  the  uncertainty  of  future  develop- 
ments.  Although  the  question  of  temporary 
total  disability  was  dosed,  the  question  of 
permanent  disability  was  regarded  as  being 
still  opou  The  Commission  did  not  stand 
upon  technicalities  by  requiring  a  formal 
written  application  to  be  filed  with  red-tape 
predHoa  before  exercising  Jurisdiction  suN 
Beqnept  to  December  15,  1019;  but  upon  the 
contrary  the  Commission  continned  to  ez- 
^dae  Jurisdiction  after  that  date,  and,  as 
shown  by  the  letters  and  reports  received 
by  the  Commission  and  the  letters  written 
and  orders  made  by  it,  the  Commission  was 
not  only  willing  but  laudably  desirous  of 
doing  from  time  to  time  whatever  derelt^ 
ments  might  indicate  was  pnq^er  to  be  done. 
The  CommlsslMi  an>roTed  and  paid  btlla 
rendered  to  It  for  medical  and  hospital  serv- 
ices rendered  in  the  months  of  February 
and  March  of  1920.  Moreover,  these  services 
Trere  authorized  by  the  Commission  beftnre 
they  were  rendered. 

Grant  testified  that  Dr.  Besson  'Vanted 
to  operate  on  it,**  but  '^r.  Sheldon  told  me 
to  let  it  go  f(»  e  year,  and  maybe  it 
would  cnne  tmt^  and  be  all  ri^t" 
Grant  saya  fitiat  he  was  Teqnnted  by  physl- 
dans  and  by  the  offlcera  of  fb»  Oom- 
mtarim  to  snspend  the  making  of  a  claim 
tifr  permanent  partial  disability  for  about 
one  year  In  order  that  the  developmait  of 
the  bijury  mis^t  be  ascotained  and  a  fixed 
condition  made  known  before  any  <wder  for 
permanent  partial  dJaabfllty  was  made.  The 
willingness  at  the  Commission  to  retain  Ju- 
risdiction and  the  fact  that  It  did  retain  Ju- 
risdiction ia  made  clear  by  one  of  the  com- 
missioners who  testified: 

"When  a  man  returns  to  work  his  time  loss 
ends.  He  was  returned  to  work  with  the  idea 
of  comioK  up  later  on  when  it  ia  determined 
whether  his  condition  was  chronic,  or,  as  the 
doctor  explained,  it  would  entirely  recover.  He 
came  back  in  the  fall  of  1920,  saying  his  con- 
dition was  still  remaining.  We  had  a  consuita- 
tioa  and  examination  by  doctors  to  determine 
what  would  be  done  for  him.  The  result  of  the 
consultation  was  he  should  submit  to  an  opera- 
tion for  the  removal  of  the  cartilage,  because 
it  had  become  dironic.  •  •  *  He  reported 
trouble  with  his  knee.  We  said,  'All  right,  we 
will  take  care  of  it,'  and  called  in  the  medical 
examiner.  *  *  *  As  aoon  as  be  reported 
back  to  us  be  had  trouble  with  his  knee  we  im- 
mediately took  steps  to  take  care  of  blm.  We 
called  in  the  doctors  to  examine  him,  and  advise 
wliat  ahould  be  done.  We  told  him,  'When  yon 


Having  retained  Jurisdiction,  and,  acting 
under  tlie  aotiiOTlty  al  section  W33,  Or.  U, 
the  CommlfwioD  considered  the  question  of 
the  advisability  of  an  <H»eratlon  and  deoned 
an  operation  reaaonably  oapontlal  to  promote 
recovery,  and  annoimced  that  further  com- 
pensation would  not  be  allowed  if  Grant  re> 
fnsed  to  permit  an  operation.  The  eoodu- 
slon  reached  by  the  Oommisdon  constituted 
a  dedston  made  in  response  to  Grant* a  ap- 
pUcation  for  compensation  for  pennanent 
partial  disability.  The  letter  of  December 
30,  1820,  was  notice  at  aoch  dedston;  and 
conseqncntly  the  appeal  to  the  drcnlt  'court 
was  takoi  within  the  time  prescribed  by  tbe 
statate,  for  Grant  appealed  immediately  aft- 
er receiving  the  letter  of  December  SOth. 

The  statement  of  facts  already  made 
ahould  be  supplemented  by  a  narrative  of 
such  additional  facts  as  are  properly  Invidv- 
ed,  before  any  attempt  Is  made  to  answer  the 
second  question  preseited  by  this  aiq>eaL 
The  doctor  who  first  treated  Grant  advised 
him  to  submit  to  an  operation.  Dr.  Sheldon, 
whom  Grant  consulted  a  few  weeks  after 
the  Injury,  told  Grant  that  it  would  be  bet- 
ter to  wait  a  year  "before  c<nsiderlng  an 
<^>^tion,"  because  "very  often  these  cases 
make  a  omiplete  recovery  without  operation, 
and  If  this  recovery  Is  to  take  place  It  usual- 
ly takes  place  within  a  year.  After  it  goes 
on  over  a  year  it  probably  becomes  chronic." 
Grant  says  that  he  acted  upon  the  advice  of 
his  physician  and  waited  a  year  to  ascertain 
what  results  might  develop.  At  any  rate, 
whether  he  acted  upon  tbe  advice  of  the  doc- 
tor or  upon  his  own  inclination  and  Judg- 
ment, Grant  did  in  fact  wait  a  year  before 
further  craulderlng  the  advisability  ot  an 
operation. 

The  cause  was  tried  in  tbe  drcuit  court 
on  February  7,  1921.  Every  doctor  who  saw 
Grant  at  any  time  between  November,  1920. 
and  the  date  of  the  trial,  gave  it  as  his  opIn< 
ion  that  an  operation  was  advisable.  This 
was  the  view  of  Dr.  Sheldon,  who,  as  pre- 
viously explained,  had  soon  after  the  Injury 
advised  Grant  to  wait  a  year ;  it  was  also 
tbe  opinion  of  two  other  surgeons  who  had 
examined  Grant  Two  surgeons  who  had  not 
examined  Grant  gave  testimony  which  tend- 
ed to  leud  support  to  the  conclusions  reached 
by  tbe  medical  men  who  had  examined 
Grant.  Apparently  Grant's  disability  had 
by  December,  1920,  become  chronic  and  per- 
manent  The  evidence  is  aufladent  to  sup- 
port tiie  Infeorence  that  unaided  nature  will 
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not  core  tbe  present  ctnadltion  of  the  knee 
and  that  no  kind  of  medical  treatment,  ex- 
cept a  snccesstul  <q>eratlon,  can  correct  the 
present  disability. 

In  obedience  to  directions  given  at  the 
Portland  session  of  December  24, 1920,  Grant 
presented  himself  to  Dr.  DilLebunt  It  ap- 
pears from  the  record  that  Grant  knew  of  a 
man  who  "got  hurt,  he  got  operated  on,  and 
he  got  a  stiff  knee,"  and  Grant  was  afraid 
Hut  he,  too,  would  have  a  stiff  knee  If  oper- 
ated npon.  When  Grant  presented  liims^ 
to  Dr.  DlU^unt,  he  asked  the  doctor  if  the 
latta  wonld  guarantee  that  an  operation 
would  not  result  In  a  stiff  knee;  and  when 
the  doctor  stated  he  would  not  give  such  an 
assorance,  Grant  refused  to  submit  to  an 
operation. 

All  the  medical  men  dedared  that  the 
(q?erati<m  required  to  correct  the  disability 
la  known  as  a  major  (^ratlm.  One  sur- 
geon 'said  tiiat  it  was  a  serious  operaaon, 
using  the  word  "serious"  in  the  smse  that 
"if  anything  did  go  wrong  it  is  aerions  to 
the  individual."  An  auesthetic  Is  necessary. 
One  witness  testlfled: 

"It  is  not  a  common  operation.  I  don't  know 
of  BQ7  nnigeon  that  has  done  a  great  nnmber 
of  those  operations.  We  ocessioDaUy  operate 
on  one." 

An  operation  tmnlnates  dther  In  a  cure 
or  ankylosis.  The  principal  danger  is  the 
risk  of  infection.  One  witness  declared  that 
infection  was  practically  the  only  danger. 
One  surgeon  testlfled,  and  no  witness  denied, 
that— 

"The  kneejolnt  Is  a  very  complicated  joint, 
and  Infection  Is  more  apt  to  take  place  in  the 
kneejohit  than  any  other  place  in  the  body. 
The  aaepaia  moat  be  absohltdy  perfect  in  an 
operation  on  the  kneejoint.'* 

One  of  the  medical  witnesses  had  personal 
knowledge  of  about  20  operations,  all  of 
which  were  successful ;  another  witness  waa 
present  at  two  operations  which  were  not 
successfuL  The  medical  men  were  agreed 
that  the  operation  ts  usually  successful.  One 
witness  stated  that  about  one  operation  In  a 
hundred  resulted  in  a  stiff  knee. 

Witnesses  who  undertook  to  estimate  the 
percentage  of  Grant's  present  disability  dif- 
fered In  their  estimates.  One  witness  stated 
that  the  disability  was  between  30  and  40  per 
cent ;  another  placed  the  disability  at  60 
per  cent ;  and  still  another  said  that  the 
percentage  of  disability  was  between  25  and 
75  per  cent.,  explaining  that  It  was  difficult 
to  figure  the  degree  of  disability,  because 
there  Is  no  way  of  knowing  In  advance 
"when  it  (the  knee)  Is  going  to  lo<^  and  give 
him  trouble."  The  present  condition  ot  the 
knee  is  such  that — 

"Every  once  in  a  while  a  part  of  the  cartilage 
in  the  knee  slips  out  of  place,  and  sort  of  locks 


his  knee.  It  doesn't  do.  that  all  the  time,  but 
if  he  mskes  a  certain  motion  It  gets  into  a 
tight  place,  eavses  a  locktog  of  the  knee. 

*  *  *  Bvery  time  that  cartilage  sUpa  out  of 
place,  it  causes  an  irritation  of  tiie  joint.  A 
swollen  joint  has  pain,  and  impairment  of  func- 
tion, loss  of  motion,  so  he  cannot  step  on  it. 

*  ♦  •  Gets  out  of  place  *  •  •  every  once 
in  a  while;  no  telling  how  often  it  will  do 
that,  but  It  usually  does  that  tioite  frequently. 

*  *  *  It  will  cause  total  disability  at  timet, 
partial  disabiUty  at  other  times.'* 

Speaking  of  the  advisability  of  the  opera* 
tion,  one  surgeon  thought  a  stiff  knee  would 
be  preferable  to  Grant's  present  condition. 
Another  surgeon  stated  that — 

He  "wonld  hardly  be  prepared  to  say  wlticb 
would  be  preferable.  It  would  depend  on  how 
much  interference  this  cartilage  is  in  perform* 
ing  liis  duties.  It  also  depoids  on  what  posi- 
tion the  knee  would  be  anfcylosed  in  if  it  be* 
came  stiff." 

And  continuing  with  his  testimony  this 
same  witness  dedared : 

"In  a  stiff  knee  you  bav«  complete  llmitatioa 
of  motion;"  but  with  a  loose  cartUve  and 
bandage  "be  wouM  have  practically  full  flexi- 
bility, part  of  the  time,  except  the  time  when 
there  was  locking  of  the  knee  or  immediately 
after  there  waa  any  pain  or  swelling.  It  would 
be  a  queation  I  think  up  to  the  IndivlduaL** 

The  verdict  of  the  jury  con;d8ted  of  spe- 
cial findings  aa  f<dlow8: 

"We,  the  Jory,  *  •  *  find  that  the  plaintiff 
has  reasonable  ground  for  the  refusal  to  be 
operated  upon  for  a  correcting  of  the  loose 
semilanar  cartilage  of  the  left  knee;  and  we 

*  *  *  do  hereby  find  for  the  plaintiff  that  he 
is  7S  per  cent,  permanentiy  partially  disabled 
in  the  loss  of  efficiency  and  use  of  his  left  knee." 

Based  npon  the  verdict  the  circuit  court 
adjudged  that  Grant  Is  entitied  to  an  award 
nf  76  pw  cent,  disability  "of  the  loss  of  func- 
tion of  the  left  knee  and  the  left  knee  joint," 
and  ordered  the  Commls8l<»i  to  make  an 
award  to  Grant  based  npon  eactx  loos. 

Whether  or  not  Grant  is  entitled  to  re- 
ceive compensati<m  for  a  permanent  partial 
disability  on  account  of  the  preaoit  condi- 
tion of  hlB  knee  depends  upon  whether  he 
was  or  was  not  obliged  to  submit  to  an  opera- 
tion; and  the  question  as  to  whether  or  not 
he  was  oblif^  to  submit  to  an  operation  be- 
fore he  could  be  awarded  compensation  for 
permanent  disability  depends  vpon  (1)  the 
construction  given  to  that  provisicm  of  the 
statute  which  relates  to  surreal  operations, 
and  (2)  the  facts.   We  must  therefore  first 
determine  the  sct^  of  the  statute,  and  then 
;  ascertain  whether  the  facts  of  the  Instant 
I  case  are  such  as  to  make  submission  to  aa 
!  operation  a  condition  precedent  to  the  Tight 
I  of  ccnnpttkBation. 
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So  far  as  It  is  material  ben^  wcdon 
Or.      reads  as  follows : 


*****  B<or  ancfa  period  of  time  u  any 
■workman  •  *  •  sball  refuse  to  enbmit  to 
aach  medical  or  aargical  treatment  as  the  Gom- 
misBion  deema  reasonably  essential  to  promote 
his  recovery,  his  right  to  comp«asation  abaU  be 
suspended  and  no  payment  shall  be  made  for 
sach  period,  and  the  Conunisaion  may  reduce 
the  period  during  which  such  workman  would 
otherwiae  be  entitled  to  compensation  to  such 
an  extant  as  they  shall  determine  hia  flaability 
shall  hare  been  incraaaed  by  anch  refoaaL" 


The  Important  worda  in  section  6683,  Or. 
li,  are:  "Such  medical  or  surgical  treatment 
M  ttte  Gommlaiion  iaeam  reaaonably  easext- 
tlal  to  promote  bis  reoorery.**  These  impor- 
tant words  did  not  appetr  In  the  Workmen's 
Compenntiai  Lew  as  it  was  originally  cao- 
Kted  In  IMS,  but  ther  first  wPeared  In  an 
emendroert  Adopted  In  1S17.  Laws  1818,  c. 
112,  1 28:  Laws  1817,  c.  288,  1 14. 

pOThftps  Oa  task  of  constmlng  section 
66BS,  Or.  U,  wUlbe  Ughtened  U  «•  now  In- 
qnlre  about  Am  nde  jvenUllni^  In  ottier 
Joriadletioiis;  for  possibly  any  seaninc  am- 
biguity in  the  langaage  of  onr  statute  may 
be  clarlfled  when  it  la  read  In  the  light 
the  rule  prevailing  In  other  Jurisdictiona. 

In  practically  all.  If  not  an,  the  Work- 
men's Oompmsatlon  Statutes,  it  Is  proivlded 
that  every  workman  ah  all  receive  compeoaa- 
tlon  for  an  injury  raultbig  txtm  an  accident 
arising  out  of  and  in  the  course  of  ids  em- 
Sioyaiakt.  Tbe  woikman's  rU^t  to  oonqwD- 
satlon  depeads  upon  whether  the  acddoit 
arises  out  of  and  in  the  course  of  Ids  cbh 
ployment,  and  If  it  does  tbe  wwlcnan  is 
entitled  to  compaosation.  Tbe  loss  eustained 
by  tbe  injured  workman  Is  attributed  to  the 
«nployment  and  tbe  workman  Is  given  a 
rij^t  to  compensation.  The  statate 
does  not  create  a  charity,  nor  does  It  nllow 
damages  in  the  sense  in  whldi  tbe  word 
"damages"  Is  commonly  employed;  but,  tak- 
ing notice  of  the  Inequalltlee  growing  out  of 
tbe  old  system.  Legislatures  have  responded 
to  the  public  demand  for  a  new  system  wliich' 
would  obviate  the  delays  attending  personal 
injury  litigation  and  at  tbe  same  time  shift 
the  burden  of  economic  waste  from  the  work- 
man to  the  Industry,  in  order  that  it  may 
ultimately  be  borne  by  the  consumer  as  a 
part  of  the  necessary  cost  of  production. 
State  T.  Industrial  Com.,  82  Ohio  St  434,  111 
N.  B.  299,  L.  B.  A.  19160, 944,  Ann.  Gas.  1917D, 
11^.  After  the  injury  Is  sustained,  how- 
ever, it  may  appear  that  an  operation  will 
diminish  or  correct  the  disability  wliich 
origiuated  In  the  employment  There  are 
some  operations  to  which  a  workman  must 
submit  or  else  lose  liis  right  to  compensation; 
and  BO,  too,  there  are  cases  where  the  work- 


man may  refuse  to  be  operated  upon  without  operation  is  proposed  which  may  be  attended 


losing  his  right  to  compensation.  Tbe  doc- 
trine debarring  the  workman* from  compensa- 
tion in  cases  where  his  refusal  operates  as  a 
bar  proceeds  on  tbe  theory  that  continuance 
of  his  disability  is  due  to  his  own  unreason- 
able conduct  and  not  to  tbe  employment 
This  Is  only  a  recognition  of  the  legal  prin- 
ciple that  an  indlvldoal  whose  person  or 
property  is  injured  must  do  whatever  Is  rea- 
sonably proper  to  lessen  the  loss.  Such  b^ng 
the  theory  of  the  doctrine,  we  would  expect 
to  And,  as  we  do,  that  the  test  for  determin- 
ing the  ri^ts  of  tbe  workman  Is  whether  his 
conduct  . Is  tbat  of  a  reasonable  man.  When 
the  Issue  arises,  with  the  workman  contend- 
ing tliat  his  refusal  is  reasonable  and  the 
Commission  asserting  tbat  it  Is  not  reason- 
able, it  is  an  Issue  of  fact,  and  Is  to  be  de- 
cided like  the  issue  of  negligence  In  an  action 
at  law.  Of  course^  In  cases  Involving  claims 
of  workmen  for  compensation,  just  as  in 
cases  alleging  negligence,  the  facta  may  be 
such  tbat  It  can  be  said  ss  a  matter  of  law 
that  the  worknjibi's  refusal  Is  unreasonable; 
but  usually  the  Question  Is  one  of  fact  to  be 
determined  by  the  triers  of  the  facts.  Courts 
take  notice  of  that  whi<di  Is  common  knowl< 
edge  and  experience;  and  therefore,  wheal 
the  admitted  facts  disclose  a  case  whlcb  ttie 
general  knowledge  and  experience  of  men 
condemn  at  once  as  unreasonable,  it  Is  the 
duty  of  the  court  to  declare  It  unreasonable 
as  a  matter  of  law.  Walah  r.  O.  B.  &  N.  Co., 
10  Or.  250,  256.  The  American  courts  with 
practical  unanimity  have  adopted  the  formu- 
la prescribed  by  Lord  McLaren  In  Donnelly 
V.  William  Balrd  ft  Co.,  Scotch  Sess.  Caa 
(1906)  586,  Scot  L.  B.  SSH,  1  B.  W.  C.  a  95: 

view  of  the  great  divenrity  of  cases  rais- 
ing this  question,  I  can  see  no  general  princi- 
pals except  this,  that  if  the  operation  Is  not 
attended  with  danger  to  life  or  health,  or  ex- 
traordinary suffering,  and  if  according  to  the 
beet  medical  or  snrgical  opinion  tbe  operation 
offers  a  reasonable  prospect  of  restoration  or 
reUef  from  tbe  Incapacity  from  wbich  the  work- 
man is  anffexing,  then  be  must  either  submit  to 
tbe  operation  or  release  his  employers  from 
the  obligation  to  maintain  him.  In  other  words, 
the  statntory  obligation  of  tiie  employer  to  give 
maintenance  during  the  period  of  incapacity  re- 
sulting from  an  accident  Is  subject  to  the  im- 
plied condition  tbat  the  workman  shall  avail 
himself  of  audi  reasonable  remedial  measures 
as  are  within  Us  power.  I  tbiok  that  this 
statement  la  in  accordance  with  all  tbe  dedBions 
that  have  been  giv^  in  similar  cases,  but  in 
whatever  way  the  condition  is  defined  each  case 
most  be  compered  as  a  circumstantial  case  de- 
pending on  the  natnre  of  the  proposed  opera- 
tion and  Its  probable  results.  ,  I  do  not  think 
that  in  prindple  any  distinction  can  be  taken 
between  medical  treatment  and  surgleal  treat- 
ment as  regards  the  duty  of  the  patient  to  co- 
operate with  his  professional  advisers  towards 
his  own  restoration  to  health  and  working  ca- 
pacity.   The  distinction  only  begins  when  an 
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irlth  dangar,  or. the  results  of  which  are  not' 
in  the  region  of  reasoDable  and  probable  eoc- 
cesB." 

See,  also,  Voonegnt  Hardware  Oo.  t.  Bose, 
68  Ind.  App.  385, 120  N.  B.  606,  610;  Enter- 
prise Fence  &  Foundry  Co.  t.  Majors,  68 
Ind.  App.  675,  121  N.  Bw  6 ;  Flocctaers'  Case, 
221  Mass.  54,  108  N.  E.  1032;  McNaUy  t. 
Hudson  &  M.  R.  Ca,  87  N.  J.  Law,  455,  95 
AtL  122;  O'Brien  t.  Albrecht,  206  Mich.  101, 
172  W.  601,  6  A.  L.  B.  1267;  Lesh  DL 
Steel  CO..  163  Wis.  124,  157  N.  W.  580.  L.  B. 
A.  ldl6E^  106;  Jendrus  r.  Detroit  S.  P.  Co., 
178  Mich.  265, 144  N.  W.  563,  L.  a  A.  lOldA, 
881,  Ann.  Cas.  1015D,  476;  Kridnovich  v. 
American  Gar  &  Foondry  Co.,  192  Mich.  687, 
160  N.  W.  862;  and  note  In  6  A.  L.  B.  1260. 
The  (^linlon  In  Ctolld  t.  Portland  B.  L.  &  P. 
Co,  64  Or.  670,  131  Pac.  810,  is  of  interest 
In  cfflinectlon  with  the  question  under  dls- 
cnssion. 

We  hare  not  discovered  any  Jurisdiction 
where  the  Commission  or  Q|b^  body  admin- 
istering the  statnfe  Is  gtvemrbltrary  power 
to  prescribe  an  operathm  under  inevitable 
penalty  of  loss  of  compensation  In  case  of 
r^nsal  by  the  workman;  nor  does  ai^  stat- 
ute to  which  our  atiXDtickn  has  been  called 
make  the  right  of  refusal  depend  upon  the 
balance  of  medical  opinion^  The  opinions  of 
medical  men,  whether  divided  or  unanimous, 
are  not  alone  and  of  themselves  necessarily 
controlling.  In  every  jurisdiction  the  right 
of  the  workman  is  dependent  upon  his  con- 
duct, and  his  conduct  is  measured  by  the 
course  which  would  be  pursued  by  an  ordi- 
narily reasonable  man. 

[2]  Our  statute  must  not  receive  a  narrow 
construction,  nor  should  it  be  so  freely  in- 
terpreted as  to  give  a  right  which  the  words 
themselves  do  not  fairly  Import;  and  yet  It 
must  be  liberally  construed.  Manlfestiy,  the 
Legislature  did  not  Intend  to  confer  upon  the 
Commission  any  arbitrary  power  to  prescribe 
an  operation  r^ardless  of  the  pain  and  suf- 
fering accompanying  it  or  the  consequences 
flowing  from  It  Finding  as  we  do  that  now 
as  well  as  prior  to  1917  other  jurisdictions, 
both  American  and  British,  have  adopted  and 
consistently  adhered  to  the  rule  of  reason- 
ableness, we  should  expect  also  to  find  the 
same  rule  In  our  own  statute;  and  it  would 
be  siirprising  to  find  a  provision  in  our  stat- 
ute giving  arbitrary  power  to  the  Commis- 
sion, or  malting  the  workman's  right  of  re- 
fusal dependent  upon  medical  opinion  alone, 
and  entirely  Ignoring  the  viewpoint  of  the 
workman  who  is  the  only  one  who  must  take 
whatever  risk  is  Involved,  must  endure  what- 
ever suffering  Is  to  be  borne,  and  must  accept 
whatever  111  effects  may  result  from  the 
operatiim.  When  the  Commission  "deems"  it 
decides;  and  the  Commission  cannot  decide 
whether  an  operation  Is  reasonably  essential 
to  promote  recovery  unless  It  takes  Into  con- 


sideration all  the  facts,  Indudlng  the  present 
condition  of  the  workman,  the  degree  of  pain 
accompanying  and  following  the  opo-ation, 
the  danger  to  life  or  health,  and  the  probaUe 
results  of  the  op^tion. 

WhBn  tbe  statute  Is  read  In  the  light  of 
the  humane  purposes  which  it  was  designed 
to  accomplish  and  is  viewed  in  the  ll^t  of 
the  rule  whldi  elsewhere  has  been  adopted 
without  dissent  or  protest,  and  is  thrai  in- 
terpreted liberally,  as  it  ought  to  be,  it  will 
clearly  appear  that  the  words  "reasonably 
essential"  are  used  In  a  relative  sense  and 
Imply  the  necessity  of  considering  not  mere- 
ly the  opinions  of  medical  men  but  all  the 
facts  before  attempting  to  decide.  It  Is  ap- 
prt^riate  In  this  connection  to  say  that  the 
G<nnmis8ion  is  not  in  the  instant  case  charged 
with  tiaving  exercised  its  power  arbitrarily; 
but  upon  the  contrary  we  understand  from 
the  record  that  the  Commission  has  eamestiy 
endeavored  to  carry  ont  the  spirit  as  wen  as 
the  letter  of  tbe  statute  as  it  understood  the 
statute.  The  present  controrersy  arose  oat 
of  a  dlCFerenoe  of  opinion  oonoemlng  ttie 
meaning  ct  section  6^  Or.  L.  'XUta  Com- 
mlBslon  vas  guided  by  the  t^^ona  of  tlie 
doctors,  annrently  on  tbe  theory  that  the 
opinions  of  the  medical  men  were  ctnudarive, 
especially  wtarai  tiiey  agreed,  aa  they  did  In 
the  Instant  case,  that  an  operation  was  ad- 
vl  sable, 

[81  Our  oondnslon'  Is  that  onr  statute 
should  be  construed  to  mean  that  the  work- 
man's right  to  compensation  is  to  be  smpend- 
ed  If  be  refuses  to  submit  to  an  operation 
to  whitA  an  ordinarily  reasonable  man  would 
submit  If  similarly  dtoated.  Usually  ttie 
conduct  of  a  workman  is  a  question  of  fact 
to  be  decided  by  the  triers  of  tbe  facts.  Our 
statute  provides  that  In  Oie  drcuit  court 
"either  party  tiiereto  may  demand  a  jury 
trial  upon  any  question  of  fact"  Section 
6637,  Or.  L.  If  the  facts  are  admitted  and 
reasonable  men  would  draw  the  same  in- 
ferences from  those  facts,  generally  the  ques- 
tion for  decision  becomes  one  of  law  tor  the 
court  to  decide;  but  where  the  facts  are  in 
dispute,  or  where  reasonable  men  would 
draw  different  inferences  from  admitted 
facts,  the  question  is  one  of  fact  for  the  jury 
and  not  one  of  law  for  the  court  Greenwood 
V.  Eastern  Or^on  Power  Co.,  67  Or.  433,  441, 
136  Pac.  336;  Gibson  v.  Payne,  79  Or.  101, 
105,  164  Pac.  422,  Ann.  Cas.  1918C,  383: 
Strang  V.  Ore.  W.  B.  &  N.  Co.,  88  Or.  644, 
651,  103  Pac.  1181. 

[4,  G]  If  In  a  given  case  it  can  be  said  that 
the  workman  Is  refusing  to  undergo  a  safe 
and  simple  operation,  whi(A  If  performed 
by  a  competent  surgeon  is  fairly  certain  to 
result  in  removal  of  tbe  disability  and  is 
not  attended  by  serious  risk  or  eitraordlnary 
pain,  and  one  to  which  an  ordinarily  prudent 
and  ooorageous  person  would  submit  Cor  Us 
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benefit  and  eomfbrt,  no  question  of  comprai- 
aatlon  being  Involved,  then  it  can  be  said  tbat 
the  continued  disability  of  the  workman  is 
tbe  direct  resnlt  of  hia  own  nnreasonable 
refusal.  Leeh  t,  HI.  Steel  Oo.,  163  Wto.  124, 
131,  157  N.  W.  S39,  U  R.  A.  1&1«E,  106.  In 
the  Instant  case  the  operation  is  a  major  one 
and  there  is  a  risk  of  producing  a  result 
which  some  persons  might  deem  worse  thnn 
Grant's  present  condition.  Even  though  it 
be  assumed  that  all  tlie  material  facts  are 
admitted,  neverthelesB  it  is  obvious  that  rea- 
sonable men  may  differ  as  to  whether  Grant 
acted  reasonably  In  refusing  to  submit  to  the 
propoeed  operation.  Each  case  will  depend 
largely  upon  Ita  own  facts  and  drctunstances, 
but  it  appears  to  us  that  the  fiicts  and  clr- 
cumstances  related  in  the  record  here  were 
such  as  to  make  tbe  question  for  decision 
one  of  fact  for  the  jury  and  not  one  of  law 
for  the  court.  The  Jury  decided  that  Oranf  s 
refusal  was  reasonable,  and  the  court  is 
bound  by  that  decision  of  the  Jury.  Section 
6637,  Or.  L.  It  Is  troe  that  the  verdict  of 
the  Jury  did  not  follow  the  exact  language  of 
the  statute,  but  we  think  that  tbe  verdict  is 
sufficient  when  it  Is  read  In  tbe  light  of  our 
Gonstractlon  of  the  statute. 

[t]  We  are  also  of  the  opinion  that  It  was 
proper  to  permit  the  Jury  to  determine  the 
percentage  of  disability. 

Tbe  order  (HC  tbe  drcndt  oonrt  is  afflrmeil, 
and  tbe  Commission  Is  directed  to  fix  the 
compensation  In  accordance  with  the  findings 
In  the  yerdlct 


8U8TAR  V.  COUNTY  COURT  OF  MARION 
COUNTY. 

(Soprema  Oourt  of  Oregon.    Oct  26,  1821.) 

1.  Criminal  law  «=»t07l— Rei|Bl«lte  af  patltioa 
for  writ  of  review  stated. 

Petition  for  writ  of  review  must  state 
enough  facts  to  ahow  plaintiff  entitled  to  the 
writ,  describe  with  certainty  the  Jadicial  fnnc- 
tiona  claimed  to  have  been  improperly  exer- 
cised, and  set  forth  the  alleged  errors,  and  not 
thus  making  a  prima  fade  showing  of  error, 
but  alleging  only  condnaions  of  law  and  meager 
facts,  is  insnffident. 

2.  Crlmiaal  law  «ss>l07l— Writ  of  review  to  be 
dltallowei  for  lasuffloleacy  of  petltloa. 

Petition  for  writ  ~  of  review  belog  insuffi- 
cient, writ  should  be  disallowed  in  tbe  first  in- 
stance. 

8.  Criminal  law  «=>l023'/2-'Writ  of  review  not 
of  right,  bnt  of  sound  discretion. 

One  is  not  entitled  to  a  writ  of  review  as 
matter  of  right,  but  tbe  granting  or  refusal 
thereof  rests  in  the  court's  sound  discretion, 
the  court,  however,  ezerdaing  a  liberal  dis- 

cretioo. 


4.  Crintaal  law  «3»273— Ptea  af  gnltty  wafvas 
right  to  trial. 

One  by  pleading  guilty  waives  bis  right  to 
trial,  and  admits  the  troth  of  the  charge. 

5.  Criminal  law  ^1071— Assertion  In  petition 
for  writ  of  review  held  a  oonduslon. 

Assertion  in  petition  for  review  that  the 
sitting  of  the  court  was  private,  and  contrary 
to  L.  O.  L.  f  967,  without  any  allegation  of 
fact  on  which  to  baae  it,  is  a  mere  conclusion, 
and  so  insnffident 

6.  Intoxloatlng  llqsors  ^211  —  Compldnt 
oharplng  possession  of  mooNshfne  whisky  eoa- 
trary  to  statnte  oharges  a  crime. 

Complaint  charging  unlawful  possession  of 
moonshine  whisky,  contrary  to  tbe  statute, 
charges  a  crime.  Or.  L.  f  2224—4,  declaring 
tbat  except  as  hereinafter  provided  it  shall  be 
unlawful  to  possess  any  intoxicating  liquor. 

7.  Criminal  law  «s>l  l47--Sentenoe  within  lim- 
its of  statnte  goiorally  Ascretlonary,  and 

not  reviewable. 

Generally  speaking,  a  sentence  to  pay  a 
fine  and  to  Imprisonment,  within  tbe  limit  pre- 
scribed by  tbe  statute,  is  within  the  discretion 
of  tbe  trial  judge,  and  not  reviewable. 

8.  Criminal  law  «s»l2l3— Wliea  pnnfshment 
by  reason  of  dnratfon  Is  "eniel  and  nnaanal" 
stated. 

That  a  punishment  may  be  dedared  "cruel 
and  unosnsi"  with  reference  to  its  durntlon,  it 
mnst  be  so  proportioned  to  the  offrase  as  to 
shock  the  moral  sense  of  all  reasonable  men 
as  to  what  la  right  and  proper  on^  the  dr- 
cumstanees. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Omel 
and  TJnnsnal  PomUihrnent.] 

0.  Crtmlaal  law  «=»I2I3,  1214— ProhibHIOB 
stMnta  net  vMatloB  sf  Ceoatltutlon  as  to 
exoesslve  Unas  and  oniel  and  nnosnal  pnn- 
Ishnsnt 

Or.  L.  i  2224^1  declaring  for  violation  of 
the  prohibition  statute  a  fine  of  not  less  than 
$100  nor  more  than  $600,  or  imprisonment  of 
not  more  than  six  months,  or  both.  In  the  dis- 
cretion of  the  court,  does  not  conflict  with 
Const,  art  1,  |  lA,  forbidding  the  imposition 
of  excessive  fotes  or  infliction  of  cmal  and 
onusnal  punishment  asd  commanding  thst 
pensities  shsU  be  prcqKWtioned  to  the  offense. 

10.  CHmlnal  law  <»s»ll34(8)-£viirsncs  not 
reviewed  on  appeal  from  writ  of  review. 

Writ  of  review  being  a  special  proceeding, 
the  evidence  cannot  be  reviewed  on  appeal 
from  denial  thereof. 

En  Banc. 

Appeal  from  C^rcalt  Court  Marlon  County; 
George  Bingham,  Judge. 

Application  of  Peter  Sustar  for  writ  of  re* 
view  to  tbe  County  Court  of  Marion  County 
was  denied,  and  he  appeals.  Affirmed. 

This  Is  an  appeal  from  an  order  denying 
plaintUTs  applicati(m  for  the  Issnance  of  a 
writ  of  review.   On  the  12th  day  of  July, 
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1031,  P.  Sufltar,  plftlQtUZ,  filed  In  the  dnmlt 
court  of  the  state  of  Or^on  In  and  for  Mar- 
.  Ion  county  lila  Terlfled  petition,  and  certified 
to  bia  attorney,  "'o'rtwg  a  writ  of  review. 
From  his  petition  it  appears  that  plaindfl 
was  accused  by  a  complaint  tiled  In  the  coun- 
ty ooart  of  the  state  of  Oregon,  for  the  coun- 
ty of  Marlon,  charging : 

"That  the  said  P.  Sustar,  on  the  80th  day 
of  June,  1921,  io  the  county  of  Marioo,  state 
of  Oregon,  then  and  there  bebig,  did  then  and 
there  wrongfully  and  nnlawfolly  poaaesa  in- 
toxicating liquor,  to  wit,  two  quarts  of  moon- 
shine whisky  *  *  *  contrary  to  the  statutes 
in  such  case  made  and  provided  and  against  the 
peace  and  dignity  of  the  state  of  Oregon." 

Petitioner  entered  a  plea  of  guUty  to  this 
charge,  and  was  sentenced  by  the  court  to 
pay  a  One  of  $500  and  to  aerre  tfx  monCba 
In  the  county  jail. 

The  petition  alleges  that  the  sentence  Im- 
posed Is  illegal  and  unlawful,  and  in  con- 
flict with  section  Id,  art  1,  of  the  Oonstltu- 
tlon  of  the  state  at  Oregra*  reading  aa  toi- 
Iowa: 

"BxceisiTe  bail  shall  not  be  raqnlred,  dot  ei- 
ceaalTe  &us  imposed,  Crael  and  nnoaual  pon- 
iahment  shall  not  be  inflicted,  but  all  penalties 
shall  be  proportioned  to  the  offwsa  •  •  *  *• 

— and  that  It  Is  otherwise  Illegal  and  unlaw- 
ful tar  the  reason  that  the  bo- termed  state 
prohibition  act  does  not  denounce  the  mere 
possession  of  intoxlcanta  aa  a  crtane,  aave 
and  ezc^  poneonlon  of  mch  Ugoor  at  a 
dance. 

The  petition  further  asserts  that  there 
was  no  procees  issued  for  petition's  arrest, 
and  that  a  night  session  of  court  was  pre- 
arranged ;  that  he  was  not  informed  of  his 
rights,  but  pleaded  guilty  upon  the  promise 
of  receiving  a  sentence  not  to  exceed  a  flne 
of  ^50;  that  the  ifroceedings  had  violated 
section  11  of  the  organic  Uw  and  section  967, 
U  O.  li. 

The  petitlan  praya: 

"That  the  court  dedare  and  decree  that  said 

county  court,  in  the  ezerdse  of  its  judicial 
functions,  exercised  the  same  erroneously  and 
exceeded  its  jurisdiction  to  the  injury  and  sub- 
stantial rights  of  this  petitioner;  that  all  pro- 
ceedings had  therein  be  vacated  and  set  aside, 
•  •  •  ind  that  tbe  penalties  already  suffered 
by  petitioner  through  the  wrongful  acta  and 
proceedings  herein  complained  be  deemed 
fidl  and  adequate,  provided  a  tranagresaiim  of 
the  law  be  found.** 

From  the  order  dcoiylng  his  application, 
petitioner  appeals  to  this  court 

^nl  0.  Dramltzer,  of  Portland*  for  a|»- 
pdlant 

John  H.  Oaraon,  of  Salen,  for  respondent 

BROWN,  J.  (after  stating  Ute  facts  as 
above).  II.  2 j  The  petition  in  evoy  apj^ca- 


[  tlcm  for  a  writ  of  ravtew  AouU  otmtaln  a 
suffidfisit  statement  of  facta,  wfaai  tnlten  aa 
true,  to  disclose  to  the  court  that  tbe  plain- 
tiff is  entitied  to  the  writ  It  must  deacidbe 
with  certainty  die  Judicial  functions  dalmed 
to  have  Taem  -exerdaed  to  the  substantial  in- 
jury of  the  plainttfTa  rights,  and  must  set 
forth  the  errora  of  law  allied  to  have  been 
committed.  Holmes  t.  Cole,  61  Or.  483,  4S6, 
d4  Pac  961;  Carran  v.  States  S3  Or.  154. 
99  Pac.  420;  White  Brown,  M  Or.  7, 101 
Pac  900;  Slmore  Packing.  Go.  r.  TtUamodc 
County,  66  Or.  223,  lOS  Pao.  88a 

A  petltl(Hi  for  a  writ  of  review  ahould 
state  facts  wltb  sufficient  certainty  and  de- 
tail to  make  a  prima  fade  showing  of  error, 
and,  when  this  la  not  done,  but  only  condu- 
siona  of  law  and  some  meager  facta  are  al- 
lesad,  the  petition  Is  tnsuffldent  Fisher  v. 
Union  Co.,  43  Or.  223,  72  Pac  797;  Holmes 
v.  Oole,  supra;  Raper  t.  Dunn,  63  Or.  203, 
99  Pac.  888 ;  Kinney  v.  City  of  Astoria,  58 
Or.  186,  113  Pac  2L  If  the  petition  Is  In- 
BufiBdent,  the  writ  ahould  be  disallowed  In 
the  flrst  Instance  HOhnea  v.  CXHe,  SI  Or. 
483,  488,  94  Pac  964. 

[S]  The  petltimier  was  not  entitled  ta  a 
writ  of  review  as  a  matter  of  right  The 
granting  or  tJie  refosins  to  grant  tbe  writ 
rests  In  the  sound  discretion  of  the  court 
Burnett  v.  Douglas  County,  4  Or.  392 ;  Beiff 
V.  Portland,  71  Or.  421,  141  Pac  167,  142 
Pac  827,  L.  B.  A,  1915D.  772;  6  B.  C.  L.  pp. 
254,  255;  11  O.  J.  pp.  106.  107.  That  tbe 
court  exercises  a  liberal  discretion,  see  au- 
thorities in  note,  60  L.  B.  A.  p.  788;  see, 
also,  Butter  v.  Burke,  89  Vt  14,  93  Atl  812. 

[4]  Now,  turning  to  the  all^ticms  con- 
tained In  the  petition,  what  errors  of  law 
were  committed  by  the  court  below?  The 
petition  assets  t2iat  the  court  violated  the 
f<dlowIng  proviaion  of  the  Constitution : 

■^n  all  crimiDRl  prosecutions,  the  accused 
shall  have  tbe  right  to  public  trial  by  an  im- 
partial jwy  in  the  conni?  in  which  the  offense 
shall  have  been  committed;  to  be  heard  by  blm- 
aelf  and  counsel;  to  demand  the  nature  and 
cause  of  the  accusation  against  him,  and  to 
have  a  copy  thereof;  to  meet  the  witnesses 
face  to  face,  and  to  have  compulsory  process 
for  obtaining  witnesses  in  his  favor."  Artide 
1, 1 11,  Oregon  Constitution. 

In  so  far  as  the  record  appears,  the  rights 
guaranteed  the  defendant  by  tUs  section 
were  accorded  him.  Tbe  nature  and  cause 
of  his  accmatlon  were  set  forth  In  the  com- 
plaint He  was  informed  by  tlmt  doeoment 
that  he  was  diarged  with  the  unlawful  po8> 
session  of  two  quarts  of  whisky.  By  plead- 
ing guilty  he  waived  his  right  to  trial,  and 
admitted  the  truth  of  the  charge. 

[S]  As  to  the  assertion  of  petitloaer  that 
Uie  alttlui;  of  the  oourt  ffas  private  and  con- 
trary to  the  tm^s  of  section  967,  h.  O.  Ii., 
we  find  no  allegation  of  fact  In  the  petition 
upon  which  to  base  that  conclusion.  A  mere 
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Assertion  of  a  condnsloii  does  not  satisfy 
the  requirement  that  the  facts  be  stated. 

[C]  Plaintiff  asserQi  that  the  possession  of 
Intoxicating  llqnor  nndw  the  drcnmstanceB 
was  not  a  erlme.  He  OTeiloobs  the  amend- 
ment  to  the  original  prohibition  law.  The 
auctions  of  the  complaint  state  a  viola- 
tion of  the  prohibition  law  as  It  now  exists. 
The  original  dry  act,  designated  diapter  141, 
General  Laws  of  Oregon  1916^  was  amended 
by  the  leglslatlTe  assonbly  of  1&17  by  the 
enactment  of  chapter  40,  Laws  of  1917.  Sec- 
tion 1  of  that  act  amended  section  6  of  <Aap- 
ter  141,  General  Laws  of  Oregon  for  1915, 
to  read  as  follows : 

Sec  S.    "Except  as  hereinafter  provided  in 
this  amendatcwy  act  It  shall  be  onlawfol  for  any 
person  to  *  *  *  possess  •  •  *  any  in- 
toxicating liquor  within  this  state.  •  • 
BecUon  2224-4,  Or.  L. 

Haoe  the  conQiilaint  dearly  charged  a 
crime;  The  iwtthlbltloii  law  denounces  as  a 
miademeawtt  the  act  of  the  deC«idant  as 
deaerlbed  in  the  oomplalnt,  and  upon  con- 
viction thereftw  tiie  law  prescribes  a  penal> 
tar,  consdstlng  of  a  fine,  or  impriscmment  In 
the  county  Jail,  or  both  sach  fine  and  Impris- 
onment, In  the  discretion  of  tiie  court  laws 
1916.  &  141.  1  86;  2224-61,  Or.  L.  Tbe 
court,  In  passing  seitence  npon  t^e  defend- 
ant, went  to  ttie  verge  by  inflicting  the 
extreme  penalty :  nevathdeas,  this  aentence 
was  within  tlie  law. 

[?]  GmeraUy  speaking,  a  fine  within  the 
limit  of  the  penalty  prescribed  by  the  probi- 
Mdon  statute  la  within  the  discretion  of  the 
trial  judge,  and  is  legal,  and  not  the  subject 
oi  review.  McCioUum  v.  stat^  119  Qa.  808» 
46  &  a  413,  100  Am.  St  Bep.  171.  There 
is  nothing  In  tike  petition  that  brings  the  ln< 
atant  case  wltiiln  any  exception  to  this  rule. 

TSio  following  punishments  for  illegal  sales 
of  liquor  have  been  h^d  not  to  be  cruel  and 
unusual,  or  excessive,  witliln  the  meaning 
of  constitutional  provisions  such  as  section 
16,  art.  1,  Oregon  Oonstitntlon: 

"A  fine  of  $300  and  one  year's  confinement 
for  violation  of  local  option  law  has  been  held 
not  excessive.'*  Bx  parte  Swann,  96  Mo.  44.  0 

a  w.  10. 

"A  fine  of  91,000  and  costs,  thoi^h  the  ac- 
cused believed  hi  good  faith  the  law  was  an- 
coostitational  and  discontinued  hia  business 
when  tbe  law  was  declared  valid."  State  v. 
Baker,  74  Iowa,  760,  38  N.  W.  880. 

"In  Qeorgia,  a  fine  of  $500  for  a  single  sale 
to  a  mhior."  HcColIam  v.  State.  119  Go.  SOS, 
46  S.  B.  418,  100  Am.  St  Rep.  171. 

**A  fine  of  $200  upon  each  of  16  eomits  In 
an  Indictment  for  selling  without  a  license." 
Fletcher  v.  Commonwealth,  106  Va.  850,  56  S. 
E.  149. 

"Or  the  full  penalty  upon  each  count  even 
though  tbe  penalty  imposed  be  imprisonment 
fixed  Buccefisively  to  commence  at  tbe  expira- 
tion of  the  next  preceding  sentence."  Bolun  v. 
People,  73  HI.  488;  Mollinix  v.  People,  70  QL 


211;  Lovelace  v.  State  (Tex.  Or.  App.)  49 
S.  W.  601;  Brifiltt  v.  State,  58  Wis.  39,  16  N. 
W.  30,  46  Am.  Bep.  621. 

;'A  fine  and  costa  amounting  to  $4,000,  which 
would  canse  imprisonment  for  about  12  years 
for  nonpayment  thereof,  where  defendant  lied 
wilUuUy  violated  two  conditional  pardons  for 
offense."  Bx  parte  Bc«dy>  70  Ark.  876,  68  8. 
W.  84. 

"A  penalty  of  two  years  in  county  jail." 
State  T.  Dowdy,  145  N.  C.  432,  58  S.  B.  1002. 

"Two  years  in  county  ja0  and  to  work  on 
county  roads  where  defendant  was  iiabitnal  of- 
fender." State  V.  Varrfaigtim,  1«L  N.  a  844, 
58  S.  B.  954. 

"A  fine  of  not  less  than  $100  nor  more  than 
$600  and  costa.  or  imprisonment  in  county  Jafl 
not  less  than  90  days  nor  more  than  1  year, 
or  both,  for  iUegal  sale  by  druggist."  Inton 
V.  Palmer.  60  Mich.  610,  87  N.  W.  701. 

"A  fine  of  not  less  than  $100  or  more  than 
$600  and  imprisonment  in  county  jaU  for  not 
less  than  60  days  or  more  tiian  6  months.** 
State  V.  Becker.  3  S.  D.  29,  61  N.  W.  lOia 

"A  fine  of  $500  and  sentence  to  work  on 
streete  for  30  days."  Loeb  t.  Jennings,  188 
Ga.  796,  67  S.  B.  101,  18  Ann.  Oas.  876. 

"A  maximum  term  of  imprisonment  of  one 
year  and  fine  of  $300,  and,  on  fallare  to  pay 
fine,  imprisonment  not  to  exceed  three  years 
in  an."  State  v.  Hodgaon.  66  Vt  134.  28  Atl. 
1069. 

"A  fine  of  not  less  than  $200  or  more  than 

$1,000  and  imprisonment  in  the  state  peniten- 
tiary for  not  less  than  90  days  or  more  than 
1  year  is  not  quel  and  onnsual  punishment 
for  tbe  violation  of  an  -order  restraining  the 
trafficking  in  liquor.**  Bx  parte  Keeler,  45  S.  O. 
537,  23  S.  B.  86S,  81  Lb  B.  A.  678,  6S  Am.  St 
Rep.  786. 

And  we  could  dto  many  other  instances 
of  like  Import 

A  statute  providing  for  a  fine  of  not  lees 
Own  $100  nor  more  than  $500,  or  Imprison- 
ment of  not  less  than  six  m(mths,  or  both 
such  fine  and  Imprlsfmment  In  the  discre- 
tion of  the  court  is  not  an  excessive  fine 
nor  the  Infliction  of  cruel  and  unusual  pun- 
ishment Oardillo  v.  People,  26  Oolo.  866. 
58  Pac.  678.  See  McDonald  v.  Common- 
wealth. 173  Mass.  822,  53  N.  B.  874.  78  Am. 
St  R^.  293;  State  v.  PhllUps,  73  Minn.  77. 
75  N.  W.  1029;  State  v.  Dumam.  78  Minn. 
160,  75  N.  W.  1127 ;  People  v.  Crotty.  22  App. 
Dir.  77,  47  N.  Y.  Supp.  845 ;  Ex  parte  Bates, 
37  Tex.  Or.  R.  548,  40  S.  W.  260.  See  State 
V.  Edwards,  109  La.  236,  33  South.  209. 

That  part  of  section  16  of  the  Oregon  Bill 
of  Rights  referred  to  herein  contains  three 
prohibitions  and  one  command : 

(1)  "Excessive  bail  shall  not  be  required." 

(2)  "Nor  excessive  fines  imposed." 

(8)  "Cmel  and  unosual  punishment  shall  not 
be  inflicted.** 

(4)  "AH  penalties  shall  be  proportioned  to 
the  offense.** 

In  tbe  case  of  Weems  v.  United  States,  217 
U.  S.  349,  367.  80  Sup.  Ct  544,  649  (54  U  Ed. 
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7S3,  19  Ann.  Cas.  70(9  tbe  Saitmne  Court 
of  tbe  United  States  declared  tbit: 

"It  is  a  precept  of  justice  that  pnnishment 
for  crime  Bhould  be  graduated  and  proportioned 
to  the  offense." 

[I]  In  order  to  justify  tbe  court  In  declar- 
ing punishment  cruel  and  unuBual  with  ref- 
ence  to  its  duration,  the  punlabment  must  be 
80  proportioned  to  tbe  offense  committed  as 
to  shock  tbe  moral  sense  of  all  reasonable 
men  as  to  what  Is  right  and  proper  under 
the  circumstances.   Weems  t.  U.  S.,  anpra. 

In  considering  the  case  at  bar.  It  should 
be  k^t  in  mind  that  the  state  and  federal 
Oonstltntiona  have  declared  intoxicat^g  liq- 
uor for  beverage  purposes  to  be  an  outlaw. 
The  dry  law  Is  not  an  ephemeral  statute. 
It  was  enacted  to  carry  out  the  policy  of 


BBPOBTEB  (Or; 

prohibition  written  into  the  fundamental  law 

by  the  peasiitt.  The  prohibition  statato  is  a 
criminal  statute:  It  has  been  committed  to 
the  oBUxn  of  tbe  law  for  Ote  purpoeea  of 
enforcement.  Our  soTemxneDt  la  a  govem- 
meat  of  law. 

[I,  Ifl]  There  la  nothing  before  this  court 
authorizing  it  to  declare  that  tbe  itoialty 
in  the  Instant  case  la  excessive.  The  statute 
is  not  In  conflict  with  the  constltntlonai  pro- 
vision hereinbefore  noted.  We  assume  that 
the  penalty  was  proportioned  to  tbe  offense 
as  commanded  by  section  16.  art  1,  Or^on 
Constitution.  There  may,  or  may  not.  have 
been  aesravatinK  circumstances.  A-  writ  of 
review  Is  a  special  proceeding,  and  we  can- 
not review  the  evld^ce. 

The  ruling  appealed  from  is  affirmed. 


Digitized  by 


F0OST  SOUND  POWSft  ft  UaHT  00.  ▼.  CITT  OF  SBiLTTUB 

<»i  P.) 


449 


PUQET  SOUND  POWER  &  LIGHT  CO.  Y. 
CITY  OF  SEATTLE  «t  tl. 

CITY  OF  JSEATTLE  v.  PUGET  SOUND 
POWER  &  LIGHT  CO.  9t  ai. 


(No.  IS497.) 

(Supreme  (3oiirt  of  Washioctoii. 

1921.) 


OcL  15. 


1.  TaxMkM  4s:950e  —  Personal  property  tax 
tfees  not  oait  dead  ea  titio  of  taxpiqref's  real 
estate  ■■til  obargatf  witli  Han  by  oennty'traaa- 
■rer. 

Under  Bern.  Code  1915,  }  924B.  a  peraonal 
propert7  tax  does  not  cast  a  doud  on  the  title 
of  taxpayer's  real  propertr  until  tbe  real  prop- 
erty has  been  selected  and  charged  with  the 
lien  of  the  personal  property  tax  by  the  county 
treasurer. 

2.  Jndoneat  «s>251  (l)-«e«rfs  refusal  to  mi- 
portloR  amoant  of  tax  betweea  radwi^  and 
eity,  parchaser  of  railroad  property,  en  ap- 
boldlnB  validity  of  tax,  held  proper. 

In  street  railway's  action  against  city,  pnr- 
ehuer  of  its  property,  and  against  county  to 
enjoin  n^ection  of  taxes^  or  in  the  alteniattTe 
to  require  the  city  to  pay  its  proportionate  part 
of  tazM  in  accordance  with  agreement  with 
plaintiff,  in  which  the  city  filed  cross-complaint 
against  the  county  alleging  the  same  facta  as 
those  alleged  by  the  street  railway  and  praying 
for  the  same  relief,  the  failure  of  the  court 
to  adjudicate  the  respective  portions  of  the  tax- 
es to  he  paid  by  tbe  railway  and  the  city,  on 
i^holding  validity  of  the  assessment,  held 
proper,  since  there  was  no  controversy  between 
the  railway  and  the  city,  and  no  Issoe  as  to  ap- 
portionment thereof  tor  the  court  to  pass 
upon. 

3.  Taxation  «=95i  I— Assessment  of  street  rall> 
wqr  property  made  prior  to  transfer  to  dty 
valid  aetwlthstaidlng  oxomptloi  of  city's 
property. 

Aeaessment  of  street  railway  property  on 
March  15th  transferred  'to  the  city  under  a 
contract  and  not  pursuant  to  condemnation  pro- 
ceedings on  March  Slst  held  valid,  though  tax 
was  not  levied  antil  after  transfer  of  the  prop- 
erty to  the  city  notwithstanding  Conkt.  art  7, 
I  2,  exempting  dty  property  from  taxation, 
dnce  under  Bern.  C!ode  1915,  t  9235,  the  lien 
attached  at  time  of  assessment  and  not  at  time 
levy. 

4.  Taxation  €=3511  —  Purchaser  of  personal 
property  sabseqoent  to  assessment  takes  sob- 
Jeot  to  Ilea. 

Purchaser  of  personal  property  subsequent 
to  assessment  takes  subiect  to  a  perfected  and 
iodestrueUble  Hen. 

5.  Statutes  «=3l2l(t)  —  Provisions  as  to  as- 
sessnoat  of  street  railroads  held  within  title 
relatlna  to  assessment  of  "railroads." 

Provisions  as  to  assessqient  of  property  of 
street  railroads  held  within  title  of  Laws  1907, 
e.  78,  entitled  "An  act  to  provide  for  the  as- 
•essment  of  the  operating  property  of  rail- 
roads," and  of  Laws  1911,  c.  21,  entitled  "An 
act  to  amend  section  12  of  chapter  78,  Sesaion 


Laws  of  1907*  rdatlng  to  the  assessment  of  the 

operating  pn^erty  of  railroads,"  as  is  Indicated 
by  section  2,  subd.  6,  c.  78,  Laws  1907,  Laws 
1905*  c  81,  and  Laws  1907,  c.  41. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriea,  BaHroad 
— BaOway.] 

6.  Taxation  «s»42(2)— Cluslfloattoo  of  operat- 
ing property  of  street  railway  as  personalty 
for  taxation  purposes  held  aot  uaoonstltu- 
tloaal. 

Laws  1907,  c.  78,  S  12,  as  amended  by  Laws 
1911,  c.  21,  providing  for  taxation  of  operat- 
ing property  of  street  railroads  as  personal 
property,  held  not  violative  of  constitutional 
provisions  as  to  uniformly  of  taxes  and  Const, 
art.  7,  I  8k  providing  for  taxation  of  property 
of  corporations  as  near  as  may  be  by  same 
methods  as  provided  for  in  taxation  of  individ- 
ual property,  notwithstanding  taxation  of  land 
of  commercial  steam  railroads  as  real^,  the 
dasaificatioQ  being  reasonable  ik  view  of  tbe 
fact  that  street  railways  have  no  fee  in  the 
streets,  and  that  their  properties  are  largely 
personalty,  while  commercial  steam  railways 
own  their  rights  of  way,  extenidve  f  reightyarda, 
and  terminal  and  station  grounds. 

7.  Constitutional  law  «=3229(3)— Taxation  of 
operating  property  of  street  railroads  as  per- 
sonalty held  not  to  deprive  railroad  of  equal 
protection  of  the  laws. 

Laws  1907,  c  78,  |  12,  as  amended  by 
Laws  1911,  c.  21,  providing  for  taxation  of 
street  railroad's  operating  property  as  person- 
al property*  Itetd  not  violative  of  Oonat  V.  S. 
Amend.  14,  guaranteeing  equal  protection  of  the 
laws,  notwithstanding  taxation  of  land  of  com- 
mercial steam  railroads  as  resl^. 

8.  Constitutional  law  «S992— No  vested  right  to 
partioular  method  of  assessment  of  taxes. 

There  is  no  vested  right  either  in  a  corpora- 
tion or  natural  person  to  have  property  assess- 
ed In  any  particular  way,  such  matters  resting 
mtirely  within  the  control  and  discretion  of  the 
Legislature. 

9.  Taxation  «==>42(  I  }—CIasstflcation  of  proper- 
ty for  assessment  a  matter  of  legislative  pol- 
icy. 

The  classification  of  property  for  assess- 
ment, where  uniformity  and  eonaUty  exist  In 
the  classes,  is  a  matter  of  legislative  policy. 

10.  Constitutional  law  €=>229(3),  284(0— As- 
sessment of  street  railroad  property  prior  to 
filing  of  statement  by  railway  held  not  to  deny 
equal  proteetlon  of  law,  or  take  property 
without  due  prooew  of  taw. 

Assessment  of  street  railroad*8  property 
on  March  16th  held  not  to  deny  to  the  railroad, 
or  city  by  whom  property  was  subsequently 
purchased,  the  equal  protection  of  the  law,  or 
deprive  them  of  property  without  due  process 
of  law,  in  contravention  of  ConsL  U.  S.  Amend. 
14,  though  the  company  bad  not,  prior  to  as- 
sessment, filed  report  concerning  its  businet^s, 
property,  capital,  and  stock  under  Acts  1907, 
c  is,  %  H;  the  filing  of  audi  statement  being 
directory  and  not  mandatory  upon  the  public 
authorities,  In  ^ew  of  section  7  and  Acts  1917, 
c.  64. 
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Department  2, 

Appeal  from  Superior  Court,  King  County ; 
Clay  Allen,  Judge. 

Action  by  tbe  Pnget  Sonnd  Power  &  light 
Company  (formerly  named  Pnget  Sonnd  Trac- 
tion, Light  &  Power  Company)  against  the 
City  of  Seattle,  the  County  of  Khig,  and 
others,  In  which  the  defendant  city  filed 
cross-complaint  against  defendant  county. 
Judgmrat  for  the  county  and  Its  officers 
and  afcalust  plaintiff  and  defendant  dty,  and 
Edalntlff  and  the  City  appeal.  Affirmed. 

James  B.  Howe,  Hugh  A.  Talt,  Edgar  !<. 
Crider,  and  Norwood  W.  Brockett,  all  of 
Seattle,  for  ai^>tflantB. 

Walter  F.  Ifeier.  Bdwls  O.  Bwing,  Hal- 
eoAm  Douglaa.  and  Howard  A.  Hansoi,  all 
of  Seattle,  tor  reapondentB. 

BUTOHEIjL,  J.  The  dty  of  Seattle  pur- 
chased from  the  Paget  Sound  Traction,  Ught 
ft  Power  Company  a  street  railway  "^yatem, 
property  and  equiianoit"  The  purchase  was 
authorised  by  ordUiances  of  the  dty  duly  ap- 
proved by  the  mayor.  Tb»  actual  tnuurfte 
of  the  pn^erty  was  effected  by  an  Instru- 
ment dated  And  delivered  Maidi  81,  1819. 
and  a  phyidcal  deHrery  of  tbe  propoly  the 
same  day.  Tbe  oonveyance  ccmtalned  in 
Its  provisions  the  following: 

"It  la  also  further  agreed  between  the  par- 
ties hereto  that  if  at  the  time  of  the  delivery 
of  this  deed  any  lien  Bhali  liave  attached  to  the 

property  or  any  part  thereof  for  the  year  1919 
for  any  tax  for  the  year  1919  soch  lien  shall 
not  coDBtitute  a  breach  of  warranty,  and  that 
if  such  tax  shall  become  collectible  the  same 
shall  be  paid  before  tli^  same  shall  become  de- 
linquent by  the  respective  parties  hereto  in 
amounts  proportional  to  the  respective  periods 
of  time  that  the  aame  parties  are  respectively 
in  possession  of  said  property  daring  the  year 
1919." 

On  or  after  March  16,  but  prior  to  March 
31,  1919,  the  state  tax  commissioner  assessed 
that  portion  of  the  property  of  the  company 
afterwards  transferred  to  the  city.  The 
validity  of  that  assessment  is  tbe  one  involv- 
ed in  this  suit.  It  covered  operating  prop- 
erty and  consisted  of  a  substantial  amount 
of  real  property  but  more  largely  of  personal 
property  and  was  assessed  In  soUdo  as  per- 
i^ounl  property.  Subsequently  tbe  company 
unavailingly  protested  against  tbe  assess- 
ment to  the  state  tax  commissioner,  and  also 
before  the  state  board  of  equallzatioa,  that 
the  property  was  exempt  from  taxation.  The 
assessment  was  In  due  time  certified  to 
the  assessor  for  King  county.  Taxes  were 
levied  thereon  and  the  county  treasurer  gave 
notice  of  bis  demand  for  the  perscmal  prop- 
erty taxes  for  the  year  1919. 

Tbe  company  instituted  this  action  to  re- 
strain the  collection  of  the  taxes  and  to  have 
the  same  declared  null  and  void  and  cancel- 
ed as  a  cloud  upon  the  title  to  other  real 
property  belonging  to  the  company.  The 


city  was  made  a  defendant  The  complaint 
prayed  that  if  tbe  taxes  be  upheld  the  judg- 
ment should  require  the  dty  and  the  com- 
pany to  pay,  each  its  proportionate  part  In 
accordance  with  the  agreement  between 
them.  The  company  alleged  that  the  prc^ 
erty  became  public  property  before  any  lien 
for  taxes  attached.  Tbe  city  admitted  the 
allegations  of  tbe  complaint  and  filed  a  com- 
plaint alleging  essentially  the  same  facts  as 
the  company  and  praying  for  the  same  rdlef. 
The  county  and  Its  tax  officers  who  were 
the  adversary  defendants  admitted  that  tbe 
proiwrty  was  assessed  as  aliped,  and  claim- 
ed It  was  properly  assessed  by  tbe  state  tax 
Gonunlssloner  on  Mardi  15,  1919;  that  at 
that  time  the  Hen  for  taxes  attadied;  and 
that  wh^  the  dty  acquired  title  on  March 
31, 1919,  It  did  so  subject  to  the  lien. 

The  superior  court  gave  Judgment  in  favor 
of  the  county  and  its  officers,  against  both 
the  company  and  the  city,  and  dedlned  to 
adjudicate  the  relative  rights  and  obllgatlona 
of  the  company  and  the  dty  to  an  appor- 
tionment of  the  taxes  under  the  terms  of 
the  contract  of  conveyance  between  them. 
The  company  and  the  dty  have  appealed- 

[1,  2]  The  contentions  of  both  appellants 
are  similar.  In  tbe  company's  brief  It  la 
claimed  of  assignments  1  and  2  that  if  tbe 
property  npon  which  respondents  daim  a 
lien  was  not  subject  to  such  lien  the  alleged 
tax  would  constitute  a  cloud  upon  the  title, 
and  If  it  was  subject  to  sudi  lien  since  ap- 
pellants had  contracted  with  each  other  to 
divide  It  the  court  should  have  adjudicat- 
ed thdr  respective  portions.  The  proposi- 
tions are  not  made  clear  by  argument  If 
by  tbe  first  it  Is  meant  that  the  tax  being  a. 
personal  property  tax  In  the  name  of  the 
company  It  thereby  casts  a  cloud  on  the 
title  of  real  property  the  company  still  owns, 
the  answer  is  that  by  section  9245,'Rem.  Code 
(ccmsldered  in  Scandinavian  American  Bank 
V.  King  County,  92  Wash.  650,  159  Pac.  786> 
no  such  doud  can  be  cast  until  the  county 
treasurer  selects  spedflc  real  property  and 
charges  It  with  the  Hen  of  tbe  personal  prop- 
erty tax.  If  It  Is  meant  that  tbe  cloud  is 
cast  upon  the  property  assessed,  then  tbe 
answer  Is  to  be  found  in  the  disposition  of 
the  other  assignments  with  reference  to  tbe 
validity  of  the  tax.  On  the  other  point — ap- 
portioning tbe  tax  between  the  company  and 
tbe  dty — it  is  claimed  "equity  having  acquir- 
ed Jurisdiction  It  was  error  on  the  part  of 
the  superior  court  not  to  adjudicate  the  en- 
tire matter."  But  the  pleadings  In  the  case 
show  that  no  issoe  was  formed  npon  tbe 
subject  If  the  taxes  are  paid  without  sale 
the  respondents  care  not  how  the  amount 
may  be  divided  If  more  than  one  person 
pays  them,  and  between  those  parties  their 
pleadings  in  this  respect  are  IdenticaL  They 
present  no  coqtroversy  with  each  other ; 
there  la  noOilng  to  adjudicate. 

Next  It  18  dalmed  that  the  property  sold 
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and  denvered  to  tfae  Oty  was  ttot  mbject  to 
aaaesBment  or  taxation  for  tliat  Tear.  In 
considering  tbis  assignment  we  asBome  for 
the  moment  that  the  assessment  was  made 
■t  a  proper  time,  by  the  proper  officer,  and 
that  an  the  psoperty  waa  for  such  pnrpose 
properly  dashed  as  personal  prop^ty, 
which  will  be  later  discussed  horein.  Ap- 
ptilants  rdy  on  article  7,  I  2,  of  the  state 
Cnistltution,  and  anhdlTlaion  2  of  section 
9098,  Rem.  Gode,  to  the  same  ^ect  The 
eoDStitntioDal  provision  is: 

Tbe  property  of  the  United  States,  and  of 
the  state,  counties,  school  districts,  and  other 
mmiicipal  corporations,  and  such  other  property 
u  the  Legislature  maj  bj  general  laws  proride, 
duD  be  exempt  from  taxation." 

Section  9235,  Bern.  Code,  enactefl  In  1908» 

provides: 

"The  taxes  assessed  upon  real  property  shall 
be  a  lien  thereon  from  and  including  the  first 
day  of  March  in  the  year  in  which  they  are 
leried  until  the  same  are  paid.  *  *  *  The 
taxes  assesaed  upon  personal  property  shall  be 
I  lien  upon  all  the  real  and  personal  property 
of  the  person  assessed,  from  and  after  the  day 
upon  wlii<di  sneh  assessment  is  made,  and  no 
sale  or  transfer  of  eitlier  real  or  personal  prop- 
erty Shan  in  any  way  affect  the  Hen  for  such 
taxes  upon  such  property." 

As  to  the  lien  the  statute  lays  down  one 
rule  for  real  property  and  another  for  per- 
sonal property.  That,  of  course,  ia  a  mat- 
ter of  legtslative  policy,  unlmpOTtant  to  the 
cooTts  except  as  necessity  arises  to  keep 
the  difference  clearly  In  mind.  That  dif- 
ference is  pointed  out  in  the  case  of  State 
T.  Snohomish  County,  71  Wash.  320, 128  Pac. 
687.  It-  was  a  case  In  which  real  property 
was  sold  to  the  state  after  It  had  been  as- 
sessed bnt  prior  to  the  levy  for  that  year.  It 
was  pointed  out  that  in  giving  a  lien  for  a 
real  estate  tax  the  statute  contemplates  a 
lery  as  well  as  an  assessment,  while  as  to 
peraonal  iHroperty  only  an  assessment  ia  re- 
quired ;  and  it  was  decided  that  as  the  levy 
bad  not  been  made  at  the  time  of  the  pur- 
chase tiie  state  took  the  real  property  free 
of  any  lien  for  taxes.  In  the  opinion  the 
court  said: 

"We  are  not  blind  to  the  fact  that  a  contrary 
new  finds  apparent  support  in  the  dedsiona 
of  this  court  in  Klickitat  Warehouse  Co.  v. 
Klickitat  County,  42  Wash.  299,  S4  Pac.  860, 
uid  Payallup  v.  Lakin,  45  Wash.  368,  88  Pac. 
578.  Those  cases,  however,  cosatrue  only  that 
part  of  the  lien  statute  relating  to  taxes  on 
perKmal  property.  *  *  *  The  lien  is  thua 
by  statute  made  comideta,  perfect,  and  enforce- 
able prior  to  the  levy  for  the  current  year. 
Every  pnrchaaer  M  personal  property  subse- 
quent to  the  assessment,  therefore,  takes  sub- 
ject to  a  perfected  and  indestructible  lien.  No 
such  provision  for  acceleratioQ  and  computation 
ia  foimd  aa  to  real  property  taxes.  The  lien  as 
to  them  is  inchoate  and  unenforceaUe  until  the 
tax  has  been  fully  imposed  by  ttie  levy  for  the 
current  year.** 


The  ease  ot  Payallup  v.  LaMn,  46  Wash. 
868,  88  Pac.  S78,  Just  referred  to,  was  one  In 
whbfh  the  conrt  was  asked  to  overrule  the 
decision  In  the  former  case  of  Klickitat 
Warehonse  Ooi  t.  KU<Altat  Gounty,  42  Wash. 
299,  84  Paa  800,  holding  that  the  lien  at- 
tacbea  at  the  date  persimal  property  is  a88e88> 
ed,  bat  reCnsed  to  do  so  and  spedflcally  de- 
elded  that  the  city  of  Puyallnp  in  purchasing 
a  watw  plant  after  it  had  be«i  assessed  for 
taxation  purposes  but  prior  to  the  levy  that 
year  took  the  same  subject  to  the  tax  and 
that  tbe  lien  waa  not  divested  by  devoting 
the  properly  to  a  pnbUc  use  prior  to  the  levy, 
stating: 

**If  the  property  had  a  Hen  upon  it  when  It 
was  purchased  by  tbe  municipality,  tbe  monid- 
pality  like  an  indivldoal  would  take  the  proper^  ' 
subject  to  the  lien." 

[3,  4]  It  is  daimed  the  Payallup  Case  was. 
In  effect^  overruled  by  Gasaway  r.  Seattle, 
52  Wash.  444,  100  Pac.  991,  21  L.  B.  A.  (M.  S.) 
68.  We  do  not  so  understand.  It  was  a  case 
In  whldt  the  plaintiff  sought  to  foredose 
certificates  of  delinquent  taxes  upon  lands 
cmdemned  by  the  that  had  paid  the  cni- 
d«nnatlon  awards  Into  conrt  and  tbe  prop- 
erly was  now  devoted  to  a  public  use  by  the 
dty.  Ill  tAe  ooorse  of  the  (pinion  it  was 
said: 

"In  Pnyallnp  v,  Lakin,  supra,  the  property 
was  purchased  under  a  contract,  ^e  law  of 
eminent  domain  and  the  special  statute  open 
which  this  case  rests  were  not  under  consider- 
ation. The  d^  had  the  ri^t  of  contract  and, 
in  tbe  absence  of  any  law  exempting  it  ttom 
tbe  burdens  of  its  trade,  it  was  bound  to  meet 
them.  Tfae  difference  between  that  case  and 
this  is  that  the  one  rests  in  simple  contract, 
the  other  is  auatained  by  the.  sovereign  power 
of  tbe  state.  We  are  unwilling  to  extend  tbe 
doctrine  annonneed  in  the  Pi^aOiv  Gase." 

That  Is,  there  Is  a  clear  distinction  between 
those  cases  where  the  dty  has  acquired  prop- 
erty by  private  treaty  as  compared  with 
those  cases  where  it  has  been  acquired  by 
condemnation — the  one  voluntary,  the  other 
involuntary.  And  the  reasons  for  the  differ- 
ence are  easily  ascertained  and  shown  by  the 
decisions.  Prior  to  the  present  statute  creat- 
ing a  lien  for  taxes  upon  personal  property  . 
from  the  date  of  the  assessment  It  waa  com- 
mon knowledge  that  under  the  fanner  stat- 
utes where  personal  property  was  listed  In 
one  year  and  the  lien  for  taxes  did  not  at- 
tach until  the  following  year,  large  amounts 
of  personal  property  changed  hands  or  were 
removed  from  the  comity  after  the  assess- 
ment and  before  the  levy  attached,  aud  the 
taxes  could  not  be  collected.  For  this  reason 
the  state  adopted  Its  present  policy.  It  la 
otherwise  with  real  property,  and  particular- 
ly so  as  to  the  rights  of  all  parties  including 
a  lien  for  taxes  where  the  condemning  party 
pays  Into  eourt  Uie  amoimt  of  the  award, 
whereupon  a  proper  apportlonm^t  <^  tbe  . 
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fond  between  ttie  owner  and  any  other  bar- 
ing an  Interest  thracln  or  a  Uen  thereon  can 
be  had  by  timely  application  to  the  court 
making  the  award.  In  the  case  of  the  dis- 
position of  personal  property  no  such  pro- 
tection la  afforded,  and  In  such  case: 

"If  the  property  had  a  lien  upon  It  when  It 
was  purdiasecl  by  the  municipality,  the  mnnld- 
pality  Hke  an  individual  would  take  the  property 
subject  to  the  lies.**  Poyallup  v.  Lakin,  45 
Wash.  368,  83  Pac.  578. 

''The  city  had  the  right  of  contract  and,  in 
the  absence  of  any  law  exempting  it  from  the 
burdois  of  its  trade,  it  was  hound  to  meet 
them."  Oasaway  t.  Seattle,  52  Wash.  444, 100 
Pac.  991.  21  U  R.  A.  (N.  S.)  68. 

"Brery  purchaser  of  personal  property  sub- 
sequent to  the  assessment,  therefore,  takes  sub- 
ject to  a  perfected  and  indestructible  lien." 
State  T.  Snohomish  Gonnty,  71  Wash.  320,  228 
Pac.  667. 

[i]  It  Is  farther  contended  that  the  et&t- 
utes  nnder  wblcb  the  state  tax  commissioner 
acted  are  void  as  to  the  assessment  of  street 
railway  property  because  the  subject-matr 
ter  Is  not  within  the  titles  of  the  acts.  The 
acta  are  Laws  1907,  a  78,  entitled  "An  act 
to  provide  for  the  assessment  of  the  operat- 
ing property  of  railroads,"  and  Laws  1911, 
a  21,  entitled  "An  act  to  amend  section  12  of 
chapter  78,  Session  Laws  of  1007,  relating  to 
tbe  assessment  of  the  operating  property  of 
railroads,  approved  March  6,  1907,  and  de- 
claring an  emergency."  There  Is  a  mountain 
of  authority  upon  this  subject  and  scores  of 
pages  and  cases  are  supplied  us  by  counsel  in 
their  several  brle&  In  this  case.  One  can  well 
undwstand  how  that  In  almost  andoit  days 
the  word  ^'railroad"  did  not  convey  to  the 
common  mind  the  Idea  of  a  street  car  drawn 
by  a  horse  or  a"  mule.  But  In  the  develop- 
meat  of  transportatlcm  facilities  leading  to 
the  use  of  electrtdty  and  other  power  than 
steam,  systems  have  been  long  since  estab- 
lished often  connecting  dlfCerent  dtles, 
which,  together  with  the  change  by  wtilch 
for  tbe  purpose  of  equality  of  taxation  all 
such  operating  properties  are  assessed  by 
state  rather  than  county  officers,  have  caused 
the  term  to  gradually  broaden  so  that  or- 
dinarily the  meaning  of  the  word  Is^not  so 
restricted  as  formerly.  That  such  la  tbe  case 
Is  illustrated  by  the  acts  of  the  Legislature 
of  this  state,  for  In  1905  (chapter  81),  in 
providing  for  a  railroad  commission  the  Leg- 
islature found  It  necessary  to  declare  that 
the  terms  "road,"  '*railroad,"  "railroad  c«n- 
pany,"  "railroad  corporation"  shall  not  ap- 
ply to  street  railroads,  electric  railroads, 
or  suburban  or  interurban  railroads.  Again, 
Session  Laws  1907,  c  41.  in  granting  addition- 
al authority  to  cities  of  the  flrst  class  to  au- 
thorize the  location,  constmcthm,  and  opera- 
tion of  railroads  in,  along,  over,  or  across 
hl^ways,  streets,  and  public  places,  etc.,  it 
was  deemed  cautious  to  provide  therein  that 
tbe  act  should  sot  be  construed  as  applying 


to  street  railroads,  etc   It  was  this  same 

Legislature  that  enacted  chapter  78  to  pro- 
vide for  the  assessment  of  operating  prop- 
erty of  railroads,  wherein  for  the  purposes 
of  the  act  certain  terms  were  defined  (a  com- 
mon practice  in  modem  legislation).  Subdivi- 
sion 6  of  section  2  declares  that  the  word 
"railroad"  or  words  "railroad  company"  shall 
be  considered  for  all  purposes  of  asseasment 
and  taxation  as  including  street  railways, 
suburban  railroads,  or  interurban  railroad^ 
etc  In  this  case  both  sides  quote  from  the 
case  of  Omaha  Street  Ry.  v.  Interstate  Com- 
merce Commission,  230  U.  B.  324,  83  Sup. 
Ct  890,  67  L.  Ed.  1501.  46  L.  R.  A.  (N.  S.)  385. 
In  that  case  it  was  said: 

"Tbe  appellants  dte  dedstons  from  12  states 
holding  that  in  a  statute  the  word  *railroad' 
does  not  mean  'street  railroad.'  The  defense 
cite  dedsions  to  tbe  contrary  from  an  equal 
nnmber  of  states.  The  present  record  disdoMS 
a  similar  disagreement  in  federal  tribttnais. 
For  not  only  did  tbe  commerce  court  and  tbe 
circnlt  conrt  diifer,  but  it  appears  that  tiie 
members  of  the  Commission  were  divided  on 
tbe  subject  when  this  case  was  dedded  and  also 
when  the  question  was  first  raised  in  Wilson  t. 
Rock  Creek  R.  Co.,  7  I.  a  0.  83." 

And  further  in  the  same  case  It  was  said: 

"But  an  the  dedsions  hold  that  the  meaning 
of  the  word  Is  to  be  determined  by  construing 
tbe  statute  as  a  whole.  If  tbe  scope  of  the 
act  is  such  as  to  show  that  both  elasses  of  com- 
panies were  within  the  legislative  contempla- 
tioD,  then  the  word  'railroad'  will  include  street 
railroad.  On  tbe  other  hand,  if  the  act  was 
aimed  at  railroads  proper,  then  street  railroads 
are  exduded  from  the  provisions  of  the  stat- 
ute." 

The  casee  arise  where  tbe  word  ot  wwds 
are  used  In  the  body  of  statutes,  and  Um  ap- 
parent conflict  Is  easily  accounted  tor  by 
reference  to  tbe  role  of  statutory  construc- 
tion requiring  observance  of  the  context  of 
the  act  and  the  manifest  intention  of  the  Leg- 
islature; that  is,  the  diaracter  of  the  stat- 
ute and  tbe  purpose  for  wbidi  It  was  enact- 
ed. In  the  recent  work,  22  R.  O.  I«.  745  (rail- 
roads). It  Is  said: 

"The  courts  have  held  that  the  term  *rafiroad* 
is  broad  enough  to  Indade  a  street  railway. 
Indeed,  it  seems  that  the  words  'railroad*  and 
'railway'  used  In  statutes  win  be  held  to  apply 
to  both  commerdal  railroads  and  street  rail- 
ways, unless  there  is  something  to  indicate 
the  particular  kind  intended.  Of  course,  though, 
by  well-settled  rules  of  statutory  construc- 
tion, where  it  Is  sought  to  bring  a  particular 
line  within  the  statutory  scope  of  eiUier  of 
these  two  words  tiie  controlling  fiietor  is  the 
legislative  intent  In  accordance  with  tiiat  In- 
tent the  line  must  be  induded  or  exduded." 

The  situation  is  Illustrated  by  tbe  case  (tf 
Front  Street  Cable  Co.  v.  Johnson,  2  Wash. 
112,  25  Pac.  1084.  11  L.  R.  A.  693,  cited  and 
r^led  on  by  the  appellants,  wbereln  the 
word  "railroad"  was  h^  not  to  mean  "street 
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railroad."  of  wblch  1  EXUott  on  Ballroads  (2d 
i  6.  It.  14,  In  a  note,  properly  Bays  it  was 
tbo  caae  of  a  statntrary  U«n  extended  to 
tbe  land,  and,  as  tbe  street  railway  com- 
pany  did  not  own  tbe  fee,  ttU^  was  tbe 
principal  reason  for  holding  the  statate  in- 
api^icable. 

Concerning  the  relation  of  tbe  title  cut  an 
act  to  its  d>Ject  we  have  uniformly  held  that 
the  title  is  sufficient  if  the  object  Is  fairly 
embraced  therein  and  that  it  need  not  be  a 
complete  index  thereof.  In  tbe  very  late 
case  of  Fisher  Flouring  UUls  Go.  v.  Brown, 
109  Wash,  680,  187  Pac.  399,  former  deci- 
sions of  this  court  were  reviewed  to  the  ef- 
fect that  sound  puUlc  policy  and  legislative 
convenience  require  a  liberal  construction  of 
tills  provision  of  the  Constitution;  that  it 
has  to  do  with  legislative  pn)cedure  and  not 
with  those  guarantees  of  personal  rights 
which  It  is  tbe  peculiar  province  of  tbe 
courts  to  protect.  We  think  that  street  rail- 
roads were  and  ore  fairly  included  in  tbe 
term  "rsUroad"  as  used  in  tbe  titles  ot  the 
acts,  and  certainly  such  was  the  intention  of 
the  I^eglslature  as  manifested  by  ttie  exprees 
language  of  tbe  statutes. 

In  the  amendatory  act  of  1911  it  la  pro- 
Tided: 

"Ttiat  all  of  the  operatiDK  property  of  street 
railroads  sliall  be  assessed  and  taxed  as  person- 
al property.^ 

It  Is  c<»itended  by  tbe  appellants  that  this 
plan  Tiolates  both  the  Constitution  of  tbe 
state  and  tbe  Fourteenth  Amendment  to  tbe 
Constitution  of  ,tbe  United  States.  Tbe  pro- 
Tislons  of  the  resi)ective  Constitutions  invok- 
ed are  those  pertaining  to  the  equal  protec- 
tion of  the  laws,  a  uniform  and  equal  rate 
of  assessment  and  taxation  on  all  property 
in  this  state,  and  section  3  of  article  7  of 
the  state  Constitution,  which  latter  is  as  fol- 
lows: 

"Tlie  Legislature  lhall  provide  by  general 
law  for  the  assesBlng  and  levying  of  taxes  on  all 
corporation  property  aa  near  as  may  be  by  the 


real  property  undo-  the  then  existing  stat- 
ute. Thereafter  (1907)  tbe  law  was  changed 
and  provided  that  all  leases  of  real  ptcpet' 
ty  and  leasdiold  Interests  ttier^n  for  a  teini 
less  than  tbe  life  ot  the  h<dder  should  be  as- 
sessed and  taxed  as  perstmal  pn^er^,  and 
in  the  ease  of  Metn^wllton  BulldUiK  Co.  v. 
King  County,  62  Wash.  409,  113  Fac.  1114, 
Ann.  Gas.  19120,  943,  this  court  said: 

"We  are  bonnd  by  the  statute,  therefore,  to 
determine  the  valae  of  the  leasehold  aa  personal 
property.** 

There  Is  no  Tested  rl^t,  eittier  in  a  cor> 
poratloD  or  natural  person,  to  have  property 
assessed  In  any  particular  lAy.  Such  mat- 
ters rests  entlrOly  within  the  control  and  dis- 
cretion of  the  I/eglalature.  Hetllg  t.  Pnyal- 
lup,  7  Wash.  29,  34  Pac.  164.  It  Is  a  qoes* 
tlon  of  uniformity  and  equality  in  tbe  class- 
es. "The  dassiflcatlon  of  property  for  as- 
sessment, where  uniformity  and  equality 
exist  in  the  classes,  is  a  matter  of  legisla- 
tive policy."  Ridpatb  v.  Spokane  County,  23 
Wash.  438,  63  Pac.  261.  That  there  Is  ample 
reason  for  tbe  dassiflcation  made  by  the 
statute  in  this  case  is  easily  perceived. 
Street  railways  have  no  fee  In  the  streets, 
their  properties  are  lajrgely  personalty,  while 
the  commercial  steam  'railways  own  their 
rights  of  way,  and  own  extensive  freight- 
yards,  terminal  and  station  grounds. 

That  tbe  statute  providing  for  the  assess- 
ment of  tbe  (grating  property,  both  real 
and  personal,  in  solido,  does  not  violate  tbe 
constitutional  provision  referred  to,  is  well 
sustained  by  the  doctrine  of  N.  P.  R.  Co.  v. 
State,  84  Wash.  510,  147  Pac.  45,  Ann.  Cas. 
1916E,  1166.  In  fact,  tbe  uudlsputed  testi- 
mony In  this  case  shows  that  this  manner  of 
assessment  speciflcally  requested  was  all 
prior  years  after  and  including  1914  by  tbe 
tax  agent  of  tbe  tracti<m  compatty  upon 
tbe  score,  as  stated  by  him,  that  It  saved 
work  In  his  office. 

One  of  tbe  most  exhaustive  and  instruc- 
tive cases  upon  this  subject  is  Chicago  &  N. 


same  methods  as  are  provided  for  the  asseBsing  [  W.  Ry.  Co.  v.  State,  12S  Wis.  553,  lOS  N.  W, 


and  levying  of  taxes  on  individual  property." 

[•••1  That  there  might  arise  a  necessity 
for  m  tbe  advisability  of  wome  different 
method  in  detail  was  oontemiAated  and  pro- 
Tided  for  by  tbe  Constitution.  Uniformity  and 
fairness  are  tbe  resolts  to  be  adileved.  In 
this  case  there  is  no  question  as  to  the 
amount  of  the  assessment  In  tbe  trial, 
counsel  for  tbe  company  said: 

"We  are  not  raising  any  point  as  to  tbe 
valuation,  bnt  we  are  taking  the  position  that 
tbe  property  which  is  on  the  tax  roll  and  on 
which  we  are  assessed  includes  the  valne  of  all 
the  operatiiv  property  real  and  personal." 

It  was  decided  in  Mo^ler  t.  Oormley,  44 
Wash.  465,  87  Pac.  607,  that  a  lease  of  real 
property  for  80  years  was  properly  taxed  as 


557.  It  was  contended  in  that  case  that  the 
plaintiff's  property  was  assessed  upon  an  un- 
just and  different  basis  from  that  of  other 
property  and  particularly  that  of  street  rail- 
ways and  Interurlmn  railroads  operated  by 
electricity,  and  some  other  property,  not  be- 
longlnf;  to  railway  companies,  having  to  do 
with  transportation  of  some  sort,  thus  vio- 
lating the  constitutional  rule  of  uniformity. 
But  tbe  Supreme  Conrt  of  Wisconsin  decid- 
ed otherwise,  saying; 

"The  discretion  of  the  Legislature  in  this 
field  la  so  broad  that  it  Is  not  competent  for  the 
conrt  to  mark  the  constitutional  limitations 
of  it  other  tlian  at  the  farthest  one  might  go 
withont  traaacending  all  xeason." 

That  case  omtalns  a  Imgthy  discussion  of 
tbe  subject  and  references  to  a  largo  number 
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of  cases  of  the  United  States  Supreme  Court 
to  show  that  this  class  of  statutes  does  no 
ftolence  to  the  Fourteenth  Amendment  to 
the  federal  Constitution,  and  "In  general  In- 
dicate that  the  federal  Supreme  Court  does 
not  assume  to  deal  with  state  laws,  under 
the  Fourteenth  Amendment,  that  fall  with 
any  fairness  within  the  field  of  classifica- 
tion."  We  are  in  accord  with  that  view. 

[10]  Lastly,  it  is  contended  that  even  as- 
suming the  validiiy,  in  all  Its  parts,  of  the 
statutes  under  whl<^  the  assessment  was 
made  by  the  state  tax  commissioner,  never- 
theless the  administration  of  the  statute  hy 
that  official  In  the  manner  followed  by  him 
in  making  the  assessment  denied  to  the  com- 
pany and  the  city  the  equal  protection  of  the 
law,  and  deprived  them  of  property  without 
due  process  of  law  in  contravention  of  the 
Fourteenth  Amendment  to  the  federal  Con- 
Btitution.  It  has  already  been  noticed  that 
the  assessment  was  made  prior  to  the  date 
the  city  acquired  the  property.  Section  5  of 
the  act  of  1907  provides  that  every  railroad 
company  shall  make  and  file  with  the  board 
of  state  tax  commissioners  reports,  showing 
a  number  of  enumerated  facts  concerning 
Its  business,  property,  capital,  and  stock. 
Section  7  provides  that  every  such  company 
shall  be  entitled  on  its  own  motion  to  a  hear- 
ing to  present  evidence  of  any  kind  between 
the  1st  day  of  April  and  the  1st  day  of  May 
relating  to  the  value  of  the  property  of  the 
company  or  to  the  value  of  the  general  prop- 
erty of  the  state.  In  the  present  case  the 
assessmoat  was  made  on  March  15,  at  which 
time  the  company  had  not  filed  Its  reports, 
and  it  is  claimed  that  such  r^orts  are  man- 
datorily required  to  be  before  the  board  to 
enable  it  to  make  a  valid  assessment  under 
the  law.  However,  there  are  other  provi- 
sions of  the  act  to  be  considered.  Section  6 
provides  that  the  company  shall  make  Its 
report  between  January  1  and  April  1  of 
each  year;  so  that  tills  company  had  already 
bad  the  unimproved  (^portunity  of  2^  months 
to  file  its  report  prior  to  the  assessment  be- 
ing made,  and  2  months  prior  to  Man^  1 — 
the  date  arbitrarily  fixed  by  statute  for  the 
commencement  of  the  revalue  and  taxation 
year.  Section  7  of  the  act  provides: 

"The  board,  on  or  before  the  first  day  of 
March  and  the  first  day  of  June,  in  each  year, 
according  to  their  best  knowledge  and  Judg- 
ment, shall  ascertain  and  deterinine  the  true 
cash  value  of  the  property  of  each  railroad 
company  within  this  state." 

At  the  date  of  the  act  the  board  of  tax 
commissioners  consisted  of  three  members, 
but  chapter  54,  SesslOTi  Laws  1917.  created 
the  office  of  state  tax  commissioner  and 
gave  him  power  and  made  it  bis  duty  to  ex- 
endae  all  fbe  powers  and  i/ertam  all  the  do* 


ties  theretofore  vested  In  and  required  to  be 
performed  by  the  state  board  of  tax  commis- 
sioners. It  therefore  appears  that  if  coun- 
sel's contention  Is  correct  that  no  assessment 
can  be  made  by  the  tax  commissioner  until 
after  the  companies  choose  to  send  In  their 
reports  at  the  end  of  the  time  limited  there- 
fore by  the  statute,  it  would  be  almost  if 
not  qnite  impossible  for  the  one  commission- 
er to  complete  the  assessments  of  the  vast 
amount  of  such  properties  In  this  state  untU 
long  after  the  time  fixed  by  the  statute  for 
the  making  of  such  assessments.  The  re- 
ports which  may  be  sent  In  by  the  companies 
as  early  as  January  1  must  be  considered  as 
directory  provisions  of  the  statute  only,  so 
far  as  the  power  of  the  commissioner  to 
roako  the  assessment  ia  concerned.  Section 
7  of  the  act  provides: 

"Such  hearing  [before  the  commissioner]  shall 
not  impair  or  affect  the  right  to  a  further 
hearing  before 'the  state  board  of  eqnallKation," 
which  has  power  "on  application  or  of  Its  own 
motion  [to]  correct  the  valuation  or  assessment 
of  the  property  of  such  company,  in  anch  man- 
nw  as  may  in  ita  judgment  make  th«  valnatiaB 
thereof  Just  and  relatively  aqoal  Mth  the  vat 
nation  of  the  ganeral  property  of  the  state." 

There  is  no  com^alnt  here  that  the 
amount  of  the  assessment  was  too  hli^ 
The  valuation  of  the  property  taken  for  as- 
sessment purposes  was  much  less  than  the 
value  80  fixed  thereafter  by  the  private 
contract  between  the  company  and  the  dtj 
when  It  waa  pnrduiBed.  That  sncii  xooceed- 
In^  antedating  tha  assesBmnt,  particularly 
those  proceedings  which  are  to  be  performed 
by  the  prtv>erty  owner,  are  directoy  and  not 
naandatory  upim  the  public  authorities,  ia 
well  snsCalned  by  the  caaea.  Smltb  New- 
ell. 82  Wash.  868,  73  Pac.  869;  OoOlld«e  v. 
Pierce  Coun^,  28  Wash.  05;  fiS  Pac.  391; 
County  <tf  Martin  Drake,  40  man.  137,  41 
N.  W.  942;  Torrey  Mllbury,  21  PldE. 
(Mass.)  64;  and  22  B.  C.  !«.  (Taxation)  849. 
Nor  does  the  procedure  or  plan  of  adminis- 
tering llie  law  that  waa  adopted  by  the  com- 
mlsdoner  In  wMug  the  asaessmmt  in  this 
case  In  any  way  vltdate  the  Fourteenth 
Ameoduient  to  the  federal  Oonatltntlon  or 
any  guaranty  etmtalned  In  ttie  atate  Oonatl- 
tutton.  The  procedure  in  no  way  affected 
tiie  substantial  Justice  of  llie  tax  itself,  nor 
did  It  vitiate  or  in  any  maimer  affect  the  as- 
sessment. Ooolldge  V.  Pierce  County,  aupra. 
The  doctrine,  and  caaea  referred  to.  In  Chi- 
cago &  N.  W.  B.  Oo.  v.  State,  aupra*  deariy 
ai^llcable  to  the  present  case^  meet  all  aodi 
CMitentlons  of  the  appellantiL 

Affirmed. 

PABKSR,  a  J.,  and  MACKINTOSH, 
TOLHAN,  and  MAIN,  JJ.,  concur. 
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V.  KING  COUNTY  at  «l. 
(No.  16467.) 


(Snprona  Court  of  Waahington.  Oct,  IB, 

1921.) 

1.  TaxatiOR  «=»573</'2  —  Taxes  oa  parsonal 
properly  Ilea  a«  tte  apecMe  ehattel  while  la 
taxpayera  baaia  aatf  alsa  a  persoaai  eMIpa* 

tlOR. 

Statatee  relathis  to  the  aaseiament  and  e(d- 
lection  of  taxes  on  peraonal  propertj  contem- 
plate that  an  assCBsment  on  personal  proper- 
ty is  not  only  a  lien  upon  the  specific  chattel 
assessed,  bnt  la  a  personal  (Aligation  On  the 
owner. 

2.  Taxation  <^SI  I— PersMal  proper^  tax  or»- 
atss  a  lies  osly  on  that  property  while  Is 
tha  possession  of  taxpayer  aaseeaeil. 

The  general  lien  of  a  personal  property 
tax  under  Bern.  Code  191C^  S  8286^  providing 
that  taxes  assessed  on  personal  property  shall 
be  a  lien  on  all  the  property  of  the  person  as- 
sessed and  onaffected  by  transfer  of  either  real 
or  peraonal  property,  docs  not  follow  the  prop- 
erty when  transfwred  to  the  Tendee,  tiie  tax 
being  enforceable  against  the  other  personal 
proper^  of  the  seller  nnder  Besa.  Iaws  IftLS,  c 
187. 

En  Banc. 

Appeal  from  Superior  Oomt.  King  Oovn- 
ty;  CalTin  S.  Hall.  Judge. 

ActiiOD  by  0.  B.  W.  Baymond  agalnat  King 
Gotui^  and  othws.  Pmnanent  Injunetlw 
decreed,  and  defendanta  appeaL  Afflimed. 

Malcolm  Douglas  and  Wm.  Pannerlee, 
both  of  Seattle,  for  appellants. 

C.  M.  Fonts  and  Alexander  Bundy  & 
Swale,  all  of  Seattle,  for  respondent 

FULLiaiTON,  J.  For  aome  years  prior 
to  tbe  year  1920.  and  until  October  6  of  that 
year,  the  Page  &  Bolster  Shingle  Ck>mpany 
was  engaged,  in  King  county,  in  the  business 
of  maoufacturing  lumber  and  shingles.  On 
the  specific  date  given,  the  company  was,  at 
the  Boit  of  certain  of  its  creditors,  adjudged 
Insfdveiit  and  placed  in  the  hands  of  a  re- 
celTer.  At  tbe  time  of  the  appcdntment  of 
the  receiver  the  company  owned  and  had  in 
its  poaocsalon  with  other  ivoperty.  aoma 
312,000  feet  e<  Imnber,  which  bad  been 
manufactived  it  in  the  ewUer  part  ot 
the  year  1920.  rEhla  lunfber  waa  sold  by  Uie 
recelyer  on  Deconber  20.  1920,  imd»  the 
order  of  tibe  court,  to  the  respondent,  O.  B. 
W.  Raymond.  In  1910  the  Page  ft  Bolster 
Shingle  Company  owned  certain  other  per- 
sonal property  <«t  which  a  tax  was  assessed 
for  that  year  in  the  sum  of  9120.20.  The 
taxes  were  not  paid,  and  after  the  sale  of 
the  lumber  to  the  respondent  the  sherifT  of 
King  conn^  under  papers  In  distraint  Is- 
sued by  the  county  treasurer,  threatened  to 
distrain  and  sell  the  liunber,  or  so  much 
thereof  as  might  be  necessary  to  pay  the 


taxes  with  interest  and  costs.  This  action 
was  thereupon  b^n  by  the  respondent 
against  the  sheriff  and  the  county  treasurer 
to  enjoin  the  threatened  distraint  At  the 
hearing  a  permanent  injunction  waa  enter- 
ed, and  the  county  ofBcers  appeal. 

[1,  2]  The  statutes  relating  to  the  assess- 
ment and  collection  of  taxes  upon  personal 
property  are  stnnewbat  complicated,  and  to 
a  certain  extent  confusing.  While  they  per- 
haps contain  no  specific  provision  to  that 
effect,  they  evidently  contemplate  that  an 
assessment  upon  iwrsonal  property  Is  no^ 
only  a  lien  upon  the  spedSc  chattel  assess- 
ed, but  is  a  personal  obligation  of  the  owner 
of  the  chatteL  With  reference  to  thfi  gen- 
eral lien  of  the  tax  the  statute  contains  this 
further  provisirat,  namely  (see  Bern.  Cod^  i 
9235): 

"The  taxes  assessed  upon  persmial  property 
shall  be  a  lien  upon  all  the  real  and  peraonal 
property  ot  the  person  asseseed.  from  and  after 
the  date  upon  which  such  assessment  is  made, 
and  no  sale  or  transfer  of  either  real  or  per- 
sonal property  shall  in  an;  way  affect  the  lien 
of  sncb  taxes  npon  such  propert;." 

Invoking  the  language  of  this  section,  the 
app^lants  ccmtend  that  a  personal  property 
tax,  no  matter  when  or  upon  what  property 
assessed,  becomes  a  lien  upon  all  the  person- 
al property  owned  by  persons  charged  with 
the  tax,  whenever  or  however  acquired,  and 
that  the  Uen  follows  the  property  into 
whosraoever  hands  It  may  subaequently  fall. 

It  Is  our  opinion  that  this  is  not  the  leg- 
islatlTe  meaning.  To  give  the  statute  the 
oonstmction  contended  for  would  be  to  say 
tlmt  a  c^ttel  by  mere  sales  and  deliveries 
could  be  charged  with  a  constantly  Increas- 
ing burden.  If,  to  illustrate,  a  person 
(dmrged  with  a  tax  and  owning  a  specific 
chattel  sbould  sell  and  deliver  the  chatty 
to  anotlier,  the  chattel  would  not  only  re- 
main diarged  with  the  personal  property 
tax  of  the  seller,  but  would  becraue  imme- 
diately charged  with  the  personal  property 
tax  of  the  purchaser;  and  a  like  result 
would  follow  from  all  subsequent  sales  un* 
til  the  diattai  could  be  chargeable  with  the 
entire  delinauraey  In  the  county.  It  would 
be  to  say,  moreover,  undw  the  rule  that  a 
person  destroying  a  dtattel  on  which  there 
la  a  qieclflc  lien  becomes  personally  durge- 
able  with  the  Uen  to  tlia  value  of  Oie  prop- 
erty destroyed,  that  the  patrons  of  an  ordi- 
nary grocer  could  be  h^  for  the  grocer's 
personal  property  tax  to  the  extent  of  their 
purchases  groceries  from  him.  effects 
such  as  these  would  be  Intolerable  to  the 
business  world.  It  would  prevent  traffic  in 
personal  property.  No  one,  without  the 
most  careful  research,  could  purchase  from 
another  a  specific  diattel  with  the  assurance 
that  he  was  acquiring  an  unincumbered  title 


>For  other  esses  see  Mme  topio  and  KBT-NUMBBR  la  all  Ker-Numbered  Dlfeits  and  Indues 

Digitized  by  Google 


456 


201  PACIFIC 


RBPOBTEB 


(Cal. 


theretof  or  wlt3i  flie  assurance,  If  be  so  used 
tbe  chattel  as  to  iwt  It  out  of  tbe  readi  of 
the  tax  collector,  that  he  wonld  not  then- 
after  be  called  to  account  for  the  raloe  of 
the  cbatteL 

But  we  think  the  statutes  themselveB 
show  that  the  ccmtentlon  made  mlsconatmee 
the  leglslatlTe  Intent  Tbe  statutes  from  the 
earliest  time  have  contained  provisions  sim- 
ilar to  tbe  provision  now  In  question  declar- 
ing that  the  taxes  assessed  upon  p^sonal 
property  shall  be  a  lien  upon  all  of  the  real 
^nd  i)ersonal  property  of  the  person  assess- 
ed ;  yet  the  statutes  declaring'  the  lien  have 
nniformiy  provided  that  any  levy  upon  per- 
sonal property  to  enforce  the  lien  shall  be 
made  upon  the  personal  property  of  the  per- 
son charged  with  the  tax.  See  Code  of  1881, 
H  28S2,  2003;  Hills'  Code,  9|  1131,  109S; 
Code  of  1896,  SS  3752,  37S8.  3746;  Ballingers* 
Code,  sg  1740,  1727;  Pierce's  Code  (1912 
Ed.)  HL  501,  SS  181,  215 ;  Remington  &  Bel- 
linger's Code,  §S  9223,  9235;  Remington's 
Code,  §S  9223,  9223A,  9235;  Pierce's  Code 
(1910  Ed.)  $S  6979, 6957, 6958.  As  to  the  man- 
ner of  collecting  delinquent  personal  proper- 
ty taxes,  the  latest  enactment  of  the  Legisla- 
ture is  found  In  the  Session  Laws  of  1915,  at 
chapter  137.  It  is  there  provided  that,  In 
the  event  the  treasurer  Is  unable  to  collect 
sncb  taxes  in  due  course,  he  shall  prepare 
papers  in  distraint,  whit^  Ethall  contain  a 
description  of  the  personal  property,  tbe 
amount  of  the  tax,  the  amount  of  the  ac- 
crued Interest  at  the  rate  of  15  per  cent,  per 
annum  from  March  15  of  tbe  year  succeed- 
ing tbe  levy,  and  tiie  name  of  the  owner  or 
reputed  own«,  and  shiOI  file  the  same  wiUi 
the  county  sheriff  "who  tibaXl  Immediately 
without  demand  ta  notice,  distrain  suflBdent 
goods  and  chattels  bdonging  to  the  person 
charged  with  HUdh  taxes  to  pay  tbe  same. 
•  *  *  "  Uantfestly,  vte  tblnk,  bad  it  been 
Intended  that  tlie  lery  could  be  made  upon 
any  property  the  person  charged  with  the 
taxes  at  any  time  owned  while  so  cibarged, 
it  would  have  been  so  stated  in  express 
terms,  and  the  specific  provisions  prescribing 
upon  what  property  the  levy  should  be  made 
would  not  have  been  so  framed  as  to  ex- 
clude the  Idea. 

In  none  of  our  adjudicated  cases  has  the 
precise  question  been  determined.  The  de- 
cisions most  nearly  In  point  are  Mills  v. 
Thurston  County,  16  Wash.  378,  47  Pac.  789; 
Klickitat  Warehouse  Co.  v.  Klickitat  Coun- 
ty, 42  Wash.  299,  84  Pac.  860,  and  Puyallup 
T.  Lakin,  45  Wash.  368,  88  Pac.  578,  where 
we  held  that  taxes  levied  upon  specific  chat- 
tels followed  the  chattels  into  the  hands  of 
purchasers  purchasing  from  i>ersons  who 
were  owners  at  the  time  the  taxes  were  lev- 
ied. Tbe  soundness  of  these  decisions  seems 
to  have  been  questioned  In  the  later  case  of 


State  V.  Snohomish  County.  Tl  Wash.  320, 128 
Pac.  667.  But,  be  this  as  it  may,  the  prbudple 
of  the  cases  Is  not  applicable  to  Uie  prcMnt 
situation.  A  purchastt'  can  xnrotect  himself 
against  taxes  levied  upon  a  specific  chattel, 
but  he  cannot  do  bo  as  against  a  general  lien 
such  8B  is  here  contended  tor. 
The  Judgment  will  stand  affirmed. 

PABKDR,  a  J.,  and  HOLCOMB,  TOL- 
HAN,  &IAGKIMTOSH,  MITGHBLLk  BBIDO- 
BS,  KD&  MAIN,  JJ.,  concur. 


IB  re  GRAHAM'S  ESTATE. 
TAPPAN  V.  FORTMAN. 

(S.  F.  9779.) 

(Sivreme  Court  of  OaUforaia.   Oct.  18,  192L 
Behearing  Denied  Nov.  10^  1921.) 

1.  Executors  and  administrators  «=»lll(l)  — 
Lawyer  executor,  thoagh  praetlclsg  lawyer, 
may  employ  attoraey. 

An  execator  or  administrator  who  Is  him- 
self a  practicing  lawyer  is  entitled  to  employ 
and  pay  from  Uis  estate  an  attorney  for  the 
performance  of  the  nsnal  and  ordinary  legal 
services  that  are  Inddent  to  a  probate  proceed- 
ing, under  Code  Civ.  Proc  {f  1616.  1613,  1619. 

2.  Executors  and  administrators  4=3|||(I)— 
No  denial  of  allowance  of  attorney  feaa  niBre- 
ly  because  executor  Is  attorney. 

Conceding  that  It  is  still  within  tbe  discre- 
tion of  the  probate  court  to  pass  upon  tbe  ne- 
cessity for  the  employment  of  an  attorney  in  the 
administration  of  an  estate  the  same  as  upon 
other  matters  of  necessary  expenditure,  denial 
of  such  necessity  cannot  be  made  to  rest  upon 
the  mere  fact  that  tile  required  services  are  in 
tbe  line  of  the  admioiBtrator's  profession  or 
business. 

In  Bank. 

Appeal  from  Superior  Court;  Alameda 
County;  E.  C.  Robinson,  Judge. 

In  the  matter  of  the  estate  of  Margaret 
Graham,  deceased.  From  an  order  denying 
an  allowance  In  his  final  account,  on  objec- 
tion of  Anna  EVtrtman,  of  fees  to  an  Btfeor^ 
ney,  R.  B.  Tuppui^  executor,  AppeaiM.  Re- 
versed. 

See,  alsi^  188  Pac.  962. 

Nusbanmer  &  BIngaman,  of  Oakland,  foi 

appellant. 

Alien  O.  Wrl^t,  of  San  Frandsco,  ami- 
cus curiee. 

L.  R.  Wdnmann,  of  Alameda,  for  respon- 
dent. 

SLOANB,  J.  This  Is  an  appeal  by  R.  B. 
Tappan,  executor  of  tbe  last  will  of  Margaret 
Graham,  deceased,  from  an  order  of  court 
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deDving  u  anowance  In  Uie  final  account 
of  the  executor  of  fees  to  a  attorney  employ* 
ed  by  said  executor  In  ttie  administration 
of  the  estate  of  said  decedent 

[1]  'ihe  executor,  Tappan.  la  lilmaelf  a 
practicing  lawyer,  and  It  was  the  ruling  of 
the  probate  court  that  hts  employment  of 
an  attorney  tox  the  usual  and  ordinary  legal 
proceedings  of  the  administration  was  not  a 
necessary  expense  of  the  administration.  An 
allowance  of  attorney's  fees  was  made  for 
certain  extraordinary  services  rendered  by 
the  attorney  employed  In  the  course  of  the 
administration.  So  the  only  question  pre- 
setted is  whether  an  executor  or  adminis- 
trator, who  is  himself  a  practicing  lawyer. 
Is  entitled  to  employ  and  pay  from  the  es- 
tate an  attorney  for  the  performance  of  the 
nsnal  and  ordinary  legal  services  that  are 
incident  to  a  probate  proceeding, 

The  Code  of  Civil  Procedure,  as  in  force 
at  the  time  this  estate  was  In  process  of 
administration,  contained  the  following  pro- 
visions : 

"Sec.  1616.  CompenBation  of  the  ezecator 
and  administrator.  He  shall  be  allowed  all 
necessary  expenses  is  the  care,  management, 
and  settlement  of  the  estate,  and  for  his  serr- 
ieee  such  fees  as  provided  in  this  chapter." 

"Sec  1618.  When  no  compensation  Is  provid- 
ed by  the  will,  or  the  exeeotor  renoanees  all 
daim  thereto,  he  must  be  allowed  commissiona 
upon  the  amount  of  estate  accounted  lor  by 
him." 

Tben  follows  a  graded  scale  ot  ctmmis- 
■Ions  varying  with  the  valuation  of  the  e«- 
tata  Section  1619  ivovides  that  attorneys 
for  ececnton  and  administrators  shall  be 
allowed  ont  of  the  estate  as  teea  "for  con- 
ducting the  ordinary  probate  proceedings  the 
same  amonnts  as  are  allowed  by  the  last 
section  as  compensation  for  executors  and 
administrators  for  their  own  sOTlees." 

Tba  nftsonable  necessity  for  the  employ- 
ment of  an  attorney  to  pi^iare  legal  papers 
and  condact  the  ordinal  court  proceedings 
by  fbe  average  layman  administrator  Is  not 
disputed,  uudi  employment  Is  a  matter  of 
universal  practice,  the  compensation  la  pro- 
vided for  by  statute  and  made  equal  to  that 
of  the  execatOT  or  administrator,  and  such 
allowance  la  not  made  an  Issue  In  this  case 
tortfaer  tiian  to  claim  an  exception  where 
aucb  executor  or  administrator  is  himself  a 
lawyer  and  competent  to  perform  the  legal 
services  required. 

We  may  tiiereCore  confine  ourselves  to  a 
ocmsidwatl<ni  of  the  question  whether  a  du- 
ty rests  upon  the  executor  who  is  a  lawyer 
to  render  this  professional  legal  service  to 
the  estate  without  additional  compensation 
rather  than  to  employ  another  attorney  for 
such  service. 

Counsel  In  this  case  are  disposed  to  agree 
thatf  If  the  executor  does  perform,  these  le- 
gal slices,,  he  may  not  receive  extra  ^nn- 
pmsatlfm  therefor. 


The  Issue  piesmted  here  la  wbetiier  the 
performance  of  such  professional  legal  du* 
ties  Is  part  of  the  service  designated  by  the 
Code  when  It  provides  that  the  executor  or 
administrator  shall  rective  "for  bis  services 
such  fees  as  are  provided  in  this  chapter." 
It  Is  clear  that  the  services  Incumbent  upon 
the  executor  In  the  exercise  of  bis  duty  to 
the  estate  are  the  same,  Irrespective  of  hie 
general  vocation  In  life.  Tlie  "care,  man- 
agement and  settiemen*-  of  the  estate"  re- 
ferred to  In  section  1616,  supra,  may  cair 
for  the  services  of  a  plumber,  a  carpenter, 
an  auctioneer,  a  real  estate  agent,  or  an  expert 
accoimtant.  Must  the  administrator  render 
these  services  if  they  happen  to  be  In  the 
line  of  his  general  occupation?  Clearly  not- 
He  would  be  entitled  to  hire  such  work  done 
and  pay  for  it  as  part  of  the  "necessary  ex- 
pense of  the  care,  management,  and  settle- 
ment of  the  estate."  If  he  did  i>erform  such 
services  which  were  not  in  the  line  of  his 
duty  as  administrator,  he  might  not  be  i>er- 
mitted  to  receive  compensation,  but  the  rea- 
son would  be  one  of  public  policy  forbidding 
him  to  be  his  own  employer. 

In  many  of  tne  states,  and  In  California 
prior  to  1873,  attorney's  fees  have  been  ap- 
proved under  the  general  provision  that  the 
administrator  "shall  be  allowed  all  neces- 
sary expenses  In  the  care,  management,  and 
settiement  of  the  estate,"  and,  as  already 
pointed  out,  under  such  general  provision  an 
attorney  administrator  would  be  no  more 
called  upon  to  give  his  professional  services 
to  the  estate  than  would  the  plumber,  car- 
penter, or  accountant  administrator  to  ren- 
der services  that  might  be  required  In  hla 
special  Une  of  buslnesa,  when  the  care  and 
management  of  the  estate  should  call  for 
such  employment. 

It  Is  true  that  such  services  as  Ji»t  refer- 
red to  are  of  a  more  exceptlooal  and  casual 
nature  than  that  of  handling  the  legal  bust- 
neas  of  an  administration,  but  that  Is  an  ad- 
ditional reason  why  the  latter  should  not 
be  gratuitously  added  to  the  respondbillUee 
of  the  lawyer  administrator,  white  all  oth- 
as  are  allowed  to  avitil  themselves  of  out- 
side legal,  asslstonce. 

Tt»  legal  end  of  the  probate  of  an  estate 
bee  come  to  be  recognized  as  a  distinct 
branch  of  employment  Hence  we  hare  had 
various  amendments  to  the  Code  recogniz- 
ing and  itrovldlng  for  such  legal  services. 
In  1873  there  was  added  to  the  general  pro- 
vision  her^ttbefore  quoted,  providing  for  an 
allowance  to  the  administrator  of  all  neces- 
sary expenses,"  etc.,  the  words  "Including 
reasonable  fees  paid  tn  attorneys  for  con- 
ducting the  necessary  proceedings  or  suits 
In  the  probate  or  other  courts."  In  1005 
the  Legislature  advanced  the  position  of  an 
attorney  in  probate  matters,  so  far  as  re- 
lates to  compensation,  to  an  equality  with 
tbe  administrator,  upon  a  commission  basis 
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graduated  according  to  ttte  value  of  the  es- 
tate, and  In  1909  the  law  as  It  now  stands 
was  enacted,  which  gives  the  same  compen- 
sation to  the  attorney  for  the  ordlnar;  legal 
services  of  a  probate  proceeding  as  are  al- 
lowed to  the  administrator  for  the  ordinary 
business  administration  of  the  estate. 

We  are  bound  to  assume  that  the  Legis- 
lature In  Its  deliberations  has  determined 
that  the  services  rendered  by  the  adminis- 
trator and  by  the  attorney  In  such  probate 
proceedings  are  of  eciual  value,  and  that  the 
compensation  to  each  Is  a  reasonable  com- 
pensation for  the  service  rendered.  It  cer- 
tainly would  be  an  unjust  Interpretation  of 
the  law  which  would  require  of  the  lawyer 
administrator  twice  the  service  for  the  same 
pay  that  Is  required  of  the  merchant  or 
mechanic  or  physician  In  the  same  position. 

Although  the  employment  of  an  attorney 
for  the  probate  of  an  estate  Is  not  required 
by  law,  such  employment  is  recognized  by 
our  legislation  as  the  usual  and  customary 
practice,  and  it  Is  doubtless  conducive  to  sys- 
tem and  accuracy  in  the  administration  of 
the  probate  law.  The  probate  procedure  in 
California  may  be  considered  by  many  as 
unduly  intricate  and  expensive,  bnt  it  can- 
not be  disputed  that  it  Is  efTectlve  In  the 
settlement  of  estates  and  the  transmission 
of  property  and  titles  In  a  way  to  protect 
the  rights  of  creditors  and  o^  heirs  and  devi- 
sees. 

The  whole  matter  of  the  disposition  of 
the  estates  of  deceased  persons  Is  within  the 
legislative  control.  Our  Legislature  has 
seen  fit  to  recognize  the  services  and  com- 
pensation of  tlie  administrator,  and  the  serv- 
ices and  compenaatiMi  of  an  attnmey,  as 
relating  to  dlstliict  employments  in  probate 
admlnlstratlott. 

Then  are,  and  have  been  to  tiie  knowl- 
edge of  all  leglBlators,  bmidreds  of  practic- 
ing lawyer*  anrbig  as  executors  and  ad- 
mtnlBtratoiB,  bnt  there  baa  been  no  intima- 
tion in  any  law  upon  the  subject  that  a  dif- 
ferent mle  Bbonld  aiqify  to  a  lawyer  in  audi 
poaittw  in  the  matter  of  employli^  legal 
asalstanee  than  to  an  administrator  of  any 
otlier  bndness  calling. 

And  in  all  of  the  innumerable  instances 
in  tbis  and  in  other  states  where  lawyer  ad- 
ministrators have  employed  and  paid  attor- 
neys there  seems  to  be  bnt  one  case  In  tlie 
conrts  where  tbe  right  of  such  ouployment 
has  beak  called  In  question. 

There  are  dedsions  cited  where,  on  grounds 
of  pnbUc  policy.  It  has  been  ^d  that  an 
administrator  rendering  legal  services  can- 
not receive  additional  compenaation  there- 
for. Taylor  v.  Wright,  98  Ind.  121;  Hongb 
T.  Harvey,  71  III.  72;  OolUer  t.  Munn,  41 
N.  T.  143;  Bushby  v.  Berkeley.  15S  App.  Dtv. 
742,  138  N.  T.  Sni^.  831 ;  Dtas  T.  Stevens, 
13  Colo.  App.  635.  69  Pac.  67. 


Other  courts  have  upheld  allowances  to 
the  administrator  for  legal  services  render- 
ed by  him  as  an  attorney  in  the  Interests 
of  the  estate.  Harris  v.  Martin,  9  Ala.  S95; 
Morgan  v.  Nelson,  43  Ala.  586;  In  re  Mat>- 
ley's  Estate,  74  Mich.  143,  41  N.  W.  835; 
Chatfield  v.  Swing,  6  Ohio  Dec.  666;  Fulton 
V.  Davidson,  60  Tenn.  614. 

The  only  decision  which  the  diligence  of 
the  counsel  In  this  action  and  of  amicus 
curise  filing  briefs  in  behalf 'of  this  matter 
has  been  able  to  find  bearing  upon  the  right 
of  such  administrator  to  employ  an  attorney 
is  that  of  Noble  v.  Whltten.  38  Wash.  262, 
80  Pac.  451.  This  decision  was  under  a 
statute  similar  to  the  provisions  of  the  Cali- 
fornia law  prior  to  1873,  which  merely  al- 
lowed to  the  administrator  "all  necessary 
expenses  in  the  care,  management  and  set- 
tlement of  the  estate."  It  was  there  held 
that  the  administrator,  who  was  a  practic- 
ing lawyer  was  not  under  the  necessity  of 
employing  additional  I^al  assistance  and 
was  not  mtltled  to  an  allowance  ttierefor. 
It  Is  said  In  tlie  coarse  of  tbe  opinion : 

"In  this  ease  the  record  shows  that  the  afr 
ministrator  was  a  lawyer.  He  bad  control  ni 
the  estate  as  agent  and  attorney  for  the  deceas* 
ed  during  her  lifetime.  He  was  allowed  a  daim 
of  $200  for  services  and  advice  to  Mrs.  Whlt- 
ten prior  to  her  death.  Mr.  Whitten,  the  prin- 
tipal  heir,  desired  to  retain  faim  as  attorney  to 
represent  'my  interest  and  that  of  my  children, 
if  any,  and  continoe  to  manage  the  property,  so 
far  at*  least  as  our  interests  are  concerned;* 
and,  upon  this  request,  Mr.  Noble  voluntarily 
offered  to  serve  as  administrator.  Because  of 
these  facts,  no  doubt,  Mr.  Whitten  consented 
to  his  appointment  as  administrator,  and  be- 
cause of  his  ability  and  fitness  to  conduct  the 
administration  of  the  estate  the  court  appointed 
him." 

To  what  extent  the  court  was  Indnenced 
In  the  decision  dted  by  the  circumstances 
referred  to  as  to  the  diolce  of  ttiis  edmlnla- 
tratOT  vitb  a  view  to  bis  legal  servicea  does 
not  appear.  In  Qie  an^icatton  of  tbio  llml' 
taUon  as  a  general  vnle,  espedally  tn  view 
of  tbe  more  spedflc  reo^ltion  of  tbe  ftmc- 
tions  of  an  employed  attorney  under  our 
Code,  its  antbmity  Is  not  oontrolllnff  and 
its  reasoning  Is  not  convindng. 

[2]  Conceding  that  It  Is  still  within  ibe 
dlscretltm  of  the  probato  court  In  tbis  state 
to  pass  upon  the  necessl^  for  tbe  employ- 
ment of  an  attorney  in  the  administration 
of  an  estate,  the  aame  as  upon  other  mat- 
ten  of  necessary  exp^ffiture,  we  are  satis- 
fled  that  denial  of  sucb  necessity  cannot  be 
made  to  rest  upon  tbe  mere  fhct  that  tbe 
required  eervicee  are  in  tbe  line  of  tbe  ad- 
mlnistrator'B  profseslott  or  business. 

The  order  aniealed  txcm  is  reversed. 

We  concur:  ANOELLOm,  0.  J.;  Wll^ 
BUR,  J.;  LBNNON,  J.;  lAWLOB,  J. 
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PEOPLE  V.  LAUMAN.   (Cr.  2349.) 


{Supreme  Court  of  California.   Oct  11, 1921. 
Befaearinc  Denied  Nor.  10^  1921.) 

1.  Criminal  law  «»970(7)— Defects  In  Indict- 
neat  ehamiaf  dofeadaat  wKh  presenting  false 
praefi  bold  net  groMd  for  amnt  iadg- 
■ont. 

Failure  ot  indictment  cfaarsins  defendant 
with  presenting  false  proofs  in  support  of  a 
daim  upon  an  inaurancft  policy,  under  Pen. 
Code,  8  549,  to  allege  that  a  daim  was  present- 
ed, and  that  the  company  whose  existence  was 
alleged  issued  the  policy,  heUd  not  ground  for 
arrest  of  jndgment  after  conviction  under  see- 
tioQ  IISS,  as  sgainst  contention  that  facta 
stated  did  not  constitute  a  public  offense  in 
view  of  sections  959.  960,  1404,  and  Civ.  Code, 
S  2586,  where  instructions  supplied  lacking  ele- 
ments and  policies  were  received  in  evidence 
without  objection,  and  such  defects  were  ap- 
parently not  discovered  until  after  trial. 

2.  CHmlnal  law  ^1144(15)— Jury  presumed 
to  have  followed  Instructions.  ^ 

The  jury  will  be  presumed  to  have  followed 
instructions. 

3.  False  pretenses  ®=337— Indictment  charging 
presenting  false  proofs  need  not  allege  that 
polity  was  la  foroa  at  time  proof  o(  loss  was 
prsseated. 

Indictment  charging  defendant  with  pre- 
senting false  proofs  in  support  of  a  claim  upon 
it  in  an  insurance  policy  under  Fen.  Code,  i  &49, 
need  not  allege  that  the  contract  of  insurance 
waa  in  force  at  tha  time  the  proof  of  Ion  was 
presented. 

Id  Bank. 

Appeal  from  Superif»r  Court!  Los  Angeles 
County';  Frederick  W.  Honaer,  Judge. 

Boy  R.  Lauman  ma  Anmd  gatlty  of  pre- 
aeiting  false  proofs  In  support  of  a  claim  up- 
on a  policy  of  Insurance,  and  from  an  order 
granting  a  motion  in  arrest  of  Judgment,  the 
Pe<vleappeaL  Berersed  and  rananded*  with 
directions. 

See,  also,  195  Pac.  SO. 

U.  S.  Webb,  Atty.  Gen.,  Arthur  Keetch. 
Deputy  Atty.  Gen.,  Thomas  A,  Wood  and 
Thomas  Lee  Woodwine,  Dlst  At^s.,  both  of 
Los  Angeles,  and  W.  J.  Clarke,  Deputy  Dist 
Atty.,  for  the  People. 

Chandler  P.  Ward,  Samuel  B.  Blake,  and 
Davis,  Bush  &  MacDonald,  all  of  Los  An- 
geles, for  respondent 

LAWLOR,  J.  This  is  an  appeal  by  the 
people  from  an  order  granting  a  motion  In 
arrest  of  judgment  Respondent  was  charg- 
ed in  each  of  ttiree  counts  of  an  Indictment 
with  the  crime  of  presenting  false  proo& 
in  support  of  a  claim  upon  a  policy  of  insur- 
ance, as  defined  by  section  649  of  the  Penal 
Coda  He  bad  taken  out  three  jwliciea  of 
fire  insnrance,  one  each  in  the  Springfield 
nre  &  Marine  Insurance  Company,  the  ProT- 
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Idence-Washlngton  Insurance  Company,  aha 
the  Concordia  Fire  Insurance  Company.  The 
respondent  was  engaged  in  the  cleaning  and 
dyeing  business  in  the  city  of  Los  Angelea, 
operating  under  the  name  of  the  Imperial 
Dye  Works.  The  policies  covered  the  build- 
ing, stock  in  trade,  and  other  goods  connect- 
ed with  the  business,  and  also  articles  left 
with  respondent  by  his  customers.  Two  fires 
occurred  on  the  premlsee,  the  first  on  June 
B,  1917,  and  the  second  on  July  14,  1917. 
Respondent  filed  claims  and  proofs  of  loss 
with  each  of  the  three  companies,  and  these 
are  the  proofs  alleged  to  have  been  falsely 
made. 

The  Indictment  alleged  the  existence  of 
the  three  Insurance  cwnpanies,  the  procur- 
ing of  policies  of  Insurance,  not  alleging  they 
were  procured  In  the  above  companies,  the 
occurring  of  the  fires,  the  presentation  of  the 
proofs  of  loss  to  the  said  companies,  the 
falsity  of  the  proofs,  and  respondent's  knowl- 
edge thereof  and  intent  to  cheat  and  defraud 
the  said  companies.  Each  count  charged  the 
presentation  of  false  proofs  to  one  of  the 
companies.  A  general  demurrer  waa  Inter- 
posed to  eadi  count,  and  was  disallowed.  A 
trial  of  the  three  counts  was  had,  and  the 
jury  returned  a  verdict  of  guilty  on  each 
count.  Respondent  Interposed  a  motion  for 
a  new  trial  and  a  motion  In  arrest  of  judg- 
mait  The  motion  for  a  new  trial  was  de- 
nied, no  appeal  being  taken  from  the  order. 
The  motion  in  arrest  of  judgment  was  grant- 
ed, and  from  the  said  order  appellant  takes 
thiB  appeal. 

A  motion  In  arrest  of  judgment  is  defined 
In  wction  1185  of  the  Penal  Code  as: 

An  "application  on  the  part  of  the  defend- 
ant that  no  judgment  be  rendered  on  a  plea  or 
verdict  of  guilty,  or  on  a  verdict  against  the 
defendant.  •  •  •  It  may  be  founded  on  any 
of  the  defects  in  the  indictment  or  information 
mentioned  in  section  ten  hundred  and  four, 
unless  the  objection  has  been  waived  by  a  fail- 
ure to  demur,  and  must  be  made  and  determined 
before  the  judgment  is  pronounced." 

Section  1004  of  the  Penal  Code,  as  far  as 
It  is  pertinent  here,  provides  that — 

*^e  defendant  may  demur  to  the  Indictment 
*  *  *  when  it  appears  upon  the  face  thereof 
either:  *  *  *  2.  That  it  does  not  substan- 
tially conform  to  the  requirements  of  sections 
nine  hundred  and  fifty,  nine  hundred  and  fifty- 
one,  and  nine  hundred  and  fifty-two.  *  •  *  4. 
That  the  facta  stated  do  not  constitute  a  pub- 
lic offense." 

By  section  960  of  the  Penal  Code  the  in- 
dictment must  contain : 

"2.  A  statement  of  the  acta  constituting  the 
otFense,  in  ordinary  and  condse  language,  and 
in  Budi  manner  as  to  enable  a  person  of  com- 
mon understaDding  to  know  what  is  intended." 

Section  951  prescribes  the  form  of  the  In- 
dictmeut,  and  section  952  reaulres  that— 
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"It  must  be  direct  and  certain,  aa  It  regardi: 
•  •  •  2.  The  olPeiise  charged.  3.  The  par- 
ticular drcumstancea  of  the  offeuae  charged, 
when  they  are  neceHary  to  conatitate  a  com- 
plete offense." 

Section  1012  provides  in  part: 

"When  the  objections  mentioned  In  section 
one  thousand  and  four  appear  on  the  face  of 
the  indictment  •  •  *  they  can  only  be  taken 
by  demurrer,  except  that  the  objection  *  *  * 
that  the  facta  stated  do  not  constitute  a  pub- 
lic offense,  may  be  tahen  *  «  *  after  the 
trial,  in  arrest  of  judgment" 

The  demurrer  epecifles  two  grounds — that 
neither  the  indictment  nor  any  count  there- 
of states  facts  sufficient  to  constitute  a  pub- 
lic offense,  and  that  neither  the  Indictment 
nor  any  count  thereof  substantially  con- 
forms to  the  requirements  of  sections  950, 
951,  and  952  of  the  Penal  Code.  The  motion 
In  arrest  of  Judgment  specifies  all  the  grounds 
mentioned  In  said  section  1001,  bat  on  ap- 
peal respondent  only  urges  that  no  count 
of  the  indictment  alleges  facts  sufQdent  to 
constitute  a  public  offense. 

We  aaote  from  respondent's  opening  brief: 

"The  indictment  In  thte  case,  and  each  of  the 
counts  contained  therein,  is  fatally  defective 
in  alleging  merely  that  the  defendant  presented 
'a  false  and  frandolent  claim  of  loss  by  fire.' 
There  is  no  allegation  that  a  claim  was  pre- 
sented upon  a  contract  of  insurance  for  the 
payment  of  a  loss." 

In  his  supplemental  brief  It  is  contended : 

That  "each  count  of  the  indictment  wholly 
fails  to  allege  that  the  contract  of  insurance 
which  it  is  alleged  Lauman  obtained  on  a  cer- 
tain date  was  issued  either  by  the  company 
whose  corporate  existence  is  alleged  or  by  the 
company  to  whidi  it  la  alleged  Lauman  present- 
ed a  proof  of  loss,"  and  that  "It  is  absolutely 
essential  to  the  stating  of  a  public  offense  under 
such  section  that  the  indictment  charge  not 
only  that,  at  the  time  of  the  fire,  but  at  the 
time  of  the  making  and  presenting  of  the  proof 
of  loss,  tlicre  was  a  valid  contract  of  insurance, 
then  in  full  force  and  effect.  As  stated  before, 
there  is  no  allegation  that  any  contract  of  in- 
surance or  otherwise  was  existing  *  *  *  at 
the  time  of  its  execution  or  presentation.'* 

The  different  counts  of  the  Indictment  are 
all  worded  alike,  except  for  the  difference  in 
the  identity  of  the  Insurance  companies, 
the  items  covered,  and  the  terms  of  the  poli- 
cies. For  brevity,  we  shall  discuss  the  first 
count  only.  Oonstderlng  the  contention  that 
there  la  no  allegation  that  tlie  proofs  of  loss 
were  presented  on  contracts  of  Insurance 
for  the  payment  of  a  loss,  and  that  there  is 
no  allegation  that  the  companies  whose  ex- 
istence was  alleged  issued  the  policies,  it  is 
true  the  indictment  does  not,  in  terms,  allege 
these  facts.  Section  959  of  the  Penal  Code 
provides  that  the  Indictment  Is  sufficient  if— 

act  or  omission  ^rgsd  as  the  offoue  is 
4iearly  and  distinctly  s«t  forth  in  ordinary  and 
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concise  language,  without  repetition,  and  in 
such  a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  ithtA  is  intended." 

The  Indictment  in  tbSa  case  did  allege  that 
the  Springfield  company  was  organized  and 
doing  an  insurance  bosiness  on  July  3,  1917; 
that  respondent  procured  a  poUcy  of  insnr- 
ance,  and  that»  Intradlng  to  cheat  the  said 
company,  be  ]^!«Bented  false  claims  of  proof 
of  loss  to  It  This  proof  of  loss,  which  Is 
set  out  in  the  indictment,  Is  as  follows : 

"Policy  No.  424612,  Agency  at  I<ob  Angeles. 
Cal.  Amount  of  policy.  $2,500.00.  Expiration 
July  3,  1918.  Sworn  statement  in  proof  of 
loss  to  the  Springfield  •  •  •  Co.  •  •  * 
By  your  policy  as  above,  you  insured  Boy  Laa- 
man,  trading  as  Imperial  Dya  Works,  according 
to  the  terms  and  cnoditions  printed  therun." 

And  at  the  end  cft  the  proof: 

'TTotal  amount  daimed  of  this  company  nnder 
above  named  policy,  ^OXl-97.** 

[1]  Tkere  are  auctions,  then,  that  the 
company  was  engaged  In  the  insurance  busi- 
ness at  the  time  in  questlou,  and  that  a  proof 
of  loss  was  presented  to  it  on  a  policy  bear- 
ing a  given  number  and  iraued  to  resp<»ident. 
which  proof  of  loss  described  the  same  char- 
acter of  property  as  that  referred  to  in  other 
portions  of  the  indictment.  It  is  incom- 
prehensible to  us  how  a  person  of  common 
understanding  could  fail  to  be  Informed  by 
the  Indictment  that  respondent  was  charged 
with  anything  different  than  presenting  to 
the  Springfield  company  a  false  claim  of  loss 
suffered  by  fire,  upon  a  policy  issued  by  it 
to  him  to  cover  property  so  falsely  claimed 
to  have  he&i  destroyed.  The  concluston  Is 
irresistible  that  to  a  common  understanding 
it  would  appear  that  the  indictment  was  in- 
tended to  charge  that  the  Springfield  com- 
pany had  issued  a  policy  to  respondent,  and 
that  the  claim  of  loss  based  thereon  was  up- 
on a  contract  of  Insurance  for  the  payment 
of  a  loss,  inasmuch  as  a  "policy"  la  but  the 
written  evidence  of  sudi  a  contract  Section 
2586,  GIv.  Code.  Except  for  the  failure  to 
allege  these  facts  specifically,  the  indictment 
was  unobjectionable 

[2]  The  question  Is  then  presented  whether 
these  omissions .  resulted  in  prejudice  to  the 
respondrakt  Section  960  of  the  Penal  Code 
provides: 

**No  indictment  *  *  *  Is  insufildent,  nor 
can  the  trial.  Judgment;  «r  other  proeee^Hng 

thereon  be  affected  by  reason  of  any  defect  or 
imperfection  in  matter  of  form  which  does  not 
tend  to  the  prejudice  of  a  substantial  right  of 
the  defendant  upon  its  merits." 

Section  1401  of  the  same  Oode  dedtares : 

"Neither  a  departure  from  the  form  or  mode 
prescribed  by  this  Code  in  respect  to  any 
pleading  or  proceeding,  nor  an  error  or  mistake 
therein,  renders  it  invalid,  unless  It  bas  acta- 
ally  prejudiced  tha  defendant,  or  tended  to  his 
prejudice,  in  respect  to  a  sobotantial  tight.** 
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Many  fiiets  and  ctrconutancea  shown  -t)j 
the  record  preclude  tbe  Idea  that  the  defects 
<tf  the  pleading  pr^ndiced  or  teiided  to  prel- 
udlce  respondent? B  right  to  be  snffldeDtlr 
Informed  of  the  charge  against  him.  In  the 
first  place  the  court  instructed  the  Jury  aa 
follows : 

"An  intent  to  defraud  la  a  material  ingr«< 
dient  of  the  offense  set  forth  in  each  of  the 
three  counts  of  the  indictment,  and  yon  must 
not  convict  the  defendant  upon  any  of  the  said 
counts  unless  you  believe  beyond  sll  reasonable 
doubt  (1)  that  a  contract  of  Insurance  exiat- 
ed  between  the  defcndast  and  the  insurance 
company  named  in  such  count  of  the  indictment; 
<2)  that  while  such  contract  was  in  full  force 
and  effect  that  the  defendant,  in  the  county  of 
Loa  Angeles,  and  within  three  years  next  pre- 
ceding the  filing  of  the  indictment,  presented 
or  caused  to  be  presented  a  false  proof  of  claim 
to  such  company;  (8)  tbat  the  proof  of  loss 
■o  presented  was  willfully  and  intentionally 
false,  and  was  presented  with  the  intent  on  the 
part  of  the  defendant  to  deceive  and  defraud 
said  insnrsnce  company.** 

It  is  plain  tbat  the  iustructitni  itself  sup- 
plied the  elements  which  are  daimed  to  be 
lacking  in  the  indictment,  and  It  will  be  pre- 
stuned  tbat  the  jnry  followed  this  Instruction 
when  it  found  respondent  guilt?  on  eadi  of 
the  three  counts. 

Moreover,  the  policies  were  received  in  evi- 
dence without  objection,  and  It  was  stipalat- 
ed  that  they  were  issued  to  respondent  by 
the  respective  companies.  It  was  shown  that 
respondent  had  previously  sued  two  of  the 
companies  on  their  policies,  and  In  the  com- 
plaints  In  those  actions  he  alle^  the  poli- 
cies were  Issued  to  him.  These  complaints 
were  received  In  evidence.  In  addition  to 
these  facts  the  proofs  of  loss,  as  we  have 
shown,  were  set  out  verbatim  In  the  com- 
plaint. These  proofs,  verified  by  respondent, 
stated  that  the  policies  were  Issued  by  the 
respective  companies  to  respondent,  and  that 
a  certain  amount  mu  <^mad  under  each 
of  them. 

Apparently  the  attorneys  for  respondent 
did  not  discover  the  defects  In  the  indict- 
ment until  after  the  trial,  for  before  the  trial 
one  of  the  attorneys  presented  an  affidavit 
for  a  subpoema  duces  tecum  In  which  he  aver- 
red: 

"That  he  is  one  of  the  attorneys  of  record 
for  the  defendant  herein,  Boy  R.  Lauman.  That 
the  indictment  charges  the  making  of  false 
proofs  of  loss  as  to  two  insurance  policies,  In 
fi^rtngfield  Fire  A  Marine  Insurance  Company 
and  the  Coaeordia  Fire  Insurance  Company,  re- 
•pectlTely.  *  *  *  That  R.  C.  Heinsch  is  the 
agent  of  the  Springfield  Fire  &  Jfarine  Insur- 
ance Company,  and  issued  their  policy  No. 
424612.  That  N.  T.  Hortoa  waa  the  agent  of 
the  Concordia  B^e  Insurance  Company,  and 
issued  their  policy  No.  30804.  •  •  • " 

In  People  v.  Grle>h(dm«r»  178  Oal.  44, 167 
Pac  B21,  the  defendant  tnia  diarged  wltb 
the  crime  of  obtaining  money  nadar  false 
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pretensesL  The  appeal  was  taken  from  the 
judgment  of  conviction  and  the  ord»  deny- 
ii^  defendant's  motion  ftv  a  new  trial,  fie 
was  charged  with  tolsely  representing  him- 
self to  be  an  agent  of  the  Fattierland  Maga- 
Klne,  authorized  to  receive  loans  and  sub- 
scriptions in  Its  behalf,  and  with  ezhlbiUxig 
a  flctltlons  list  of  subscribers  to  induce  per- 
sons to  snbacribe.  In  that  capacity  be  was 
coUectlng  money,  and  collected  the  sum  of 
¥300  from  the  prosecuting  witness.  The 
court.  In  holding  the  information  to  be  suffi- 
cient, said: 

"The  particular  defect  in  this  ioformation,  as 
urged  by  appellant,  is  tbat  it  does  not  show 
the  causal  connection  between  the  false  pre- 
tense and  the  parting  with  the  property  by  the 
prosecuting  witness,  and  tlwrefore  fails  to 
state  facts  sufficient  to  constitute  a  public  of- 
fense. We  are  of  the  opinion  that,  as  against 
the  defendant's  general  demurrer,  the  informa- 
tion sbould  be  held  suffiaent  on  appeaL  While 
there  is  no  direct  allegation  that  the  money  was 
paid  to  the  defendant  aa  a  subscription  or  loan 
to  the  Fatherland  Magazine,  a  reader  of  the  in- 
formation could  hardly  draw  from  it  any  other 
inference  than  that  tbe  payment  was  made  for 
such  purpose.  It  may  be  conceded  that  a  di- 
rect dlegatim  to  this  effect  would  have  been 
more  in  accord  with  technical  reguiremeots. 
Bat  what  was  intended  to  be  charged  In  this 
connection  Is  perfectly  plain  from  the  language 
in  fact  used,  and  no  person  of  CMnmon  nnder- 
standing  could  fail  to  understand  that  it  was 
substantially  charged,  by  necessarj  inference 
at  least,  that  the  money  waa  paid  because  of 
the  alleged  false  representations,  and  for  the 
purpose  suggested  Uiereby.** 

^e  Attorn^  Oeneral  dtes  section  4%, 
art  6,  of  the  Constitution  In  support  of  bis 
argument  that  the  defects  in  the  Indlctmoit 
are  not  prejudicially  erroneous.  Bespond- 
ent  contends,  on  the  other  hand,  that  tbe 
proTlsbm  does  not  apply  to  an  appeal  by  the 
state  from  an  order  granting  a  motion  In 
arrest  of  Judgment.  But,  as  we  have  reach- 
ed the  conclusion  that  the  defects  are  fully 
covered  by  the  statutes  referred  to,  whose 
terms  are  In  line  with  the  constitutional  pro- 
vision, the  question  need  not  be  considered. 

[3]  Bespondent  cites  no  authority,  and  we 
are  aware  of  none,  which  supports  his  third  • 
contention,  that  the  indictment  is  defective 
In  not  ailing  that  the  contract  of  Insur- 
ance was  In  force  at  the  time  the  proof  of 
loss  was  presented.  This  position  is  unten- 
able; The  act  denounced  by  section 
of  the  Penal  Code  is  presentathm  of  false 
prooCB  In  support  of  a  cOalm  on  a  contract 
of  Insurance  for  the  payment  of  a  loss.  The 
statute  does  not  provide  that  the  contract 
must  be  operative  at  the  time  tbe  claim  of 
loss'  is  made.  The  indictment  does  allege 
that  the  policies  were  In  full  force  and  effect 
at  the  time  tbe  fires  occurred,  and  the  court 
instructed  the  jury  that  It  was  necessary  to 
a  conviction  that  a  false  proof  of  loss  be  pre- 
sented while  the  contract  was  in  ^ect,  and 


Digitized  by 


462 


201  PACIFIC  BBPORTEB 


within  three  year*  next  preceding  the  filing 
of  Uie  Indictm^t  It  follows  that  the  In- 
dictmait  is  not  defectlre  Id  falling  to  all^ 
that  the  contract  was  in  full  force  and  ef- 
fect at  the  time  the  proof  of  loss  was  present- 
ed. To  bold  otherwise  would  be  to  lay 
down  a  rule  that,  where  the  loss  occurs 
while  tbe  contract  Is  In  full  force  and  eftect, 
and  the  false  proof  of  loss  is  not  presented 
until  after  tbe  period  of  coverage  has  ex- 
pired, a  case  could  not  be  made  out  under 
section  649  of  the  Penal  Code.  Such  is  not 
tbe  law.  Bach  count  alleges  that  the  policy 
was  in  fun  force  and  effect  on  a  certain  date^ 
and  gave  the  same  date  as  the  date  of  the 
flre.  It  was  therefore  unnecessary  to  allege 
that  tbe  policy  was  In  full  force  and  effect 
when  the  proof  of  loss  was  made,  for  as  mnt- 
ter  of  law  it  remained  operative  for  tbe  pres- 
entation of  proof  of  loss.  It  appears  from 
tbe  Indictment  that  the  proof  of  loss  was  fil- 
ed In  each  case  within  two  montbs  from  tbe 
date  of  tbe  two  fires. 

It  must  be  held  that  tbe  indictment  suti- 
stantially  alleged  facts  suffident  to  consti- 
tute a  public  offense  under  section  549  of  the 
Penal  Code,  and  that  respondait  wasnotpr^- 
udlced  by  tbe  defects  of  pleading  complain- 
ed of . 

Order  reversed,  and  cause  remanded  for 
furtbor  proceedings  In  contemplation  of  sec- 
tions 1191  and  1202  of  the  Penal  Code. 

We  concur:  ANGELLOTTI.  a  J.j  WIL- 
BUR,  J.;  SLOANE,  J.;  LENNON,  J, 


GOLDSTEIN  v.  H£ALY.   (S.  F.  9414.) 

(Sapt«ne  Court  of  CaUfonda.   Oct  10,  1^. 
Rehearing  Denied  Not.  7,  1021.) 

1.  Pieadtna  ®=a2l4(l)— Demnrrw  admits  only 
faots  well  pleaded. 

A  demurrer  admits  the  truth  of  all  facts 
well  pleaded,  but  it  does  not  confess  any  omit- 
ted drcnmstancea,  indispensable  to  tbe  cause  of 
action  upon  which  the  complaint  is  based,  or 
eflseadal  to  remedy  an  BllegatioD  specially  chal- 
lenged for  nncertain^  or  ambignity. 

2.  Pleadino  «=3l93(l)— Essentials  ol  eomplalat 
stated. 

A  plaintiff  is  reqaired,  even  as  against  a 
fipccial  demurrer,  merely  to  allege  tbe  essential 
fucta  of  his  case  with  reasonable  precision  and 
with  particalarity  sufficiently  specific  to  ac- 
quaint the  defendant  with  the  nature,  source, 
and  extent  of  bis  cause  of  action. 

3.  IsakeeperB  <e=3&--"Guest"  defined. 

A  "guest"  of  an  inn  or  hotel  is  one  who  re- 
ceives accommodations  or  eotertaioment  there- 
in usually  for  compensation. 

[Ed,  Note, — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Guest.] 


4.  Innkeepers  10— Required  to  MerelM 
•onabis  eare  toward  Invitees  of  gneat*. 

A  guest  may,  under  such  reasonable  re- 
strictions and  regulations  as  tbe  management 
of  tbe  hotel  may  impose,  invite  unobjectionable 
persons  to  visit  bim  for  lawful  purposes  and 
at  proper  times,  and  the  hotel  keeper  is  re- 
quired to  exercise  reasonable  eare  that  such 
persons  be  not  injured  through  defective  con- 
dition of  tbe  premises. 

5.  Innkeepers  «=s>IO— Not '  liable  for  Injaries 
oaused  by  patent  defeets  or  stmetund  In- 

security. 

Hotel  keeper  is  not  liable  for  injuries  to 
persons  invited  to  hotel  by  guests  due  to  a 
patent  defect  or  structural  inseevri^  In  the 
botel  premises  or  its  equipment 

6.  Innkeepers  €=»I0— Complaint  hrid  to  nhow 
that  dofect  In  premises  was  not  patent. 

In  action  against  hotel  keeper  for  injuries 
caused  by  defective  railing  to  plaintiff  while 
on  premises  at  invitation  of  hotel  keeper's 
guest,  complaint  alleging  that  the  decayed  con- 
dition of  the  railing  was  unknown  to  the 
plaintiff,  held  sufficient  to  show  that  the  de- 
fect was  not  patent 

7.  Innkeepers  «=>  10— Plaintiff's  fnllnr*  to  dia- 
oovor  defeotlvo  oondHlon  of  pmmtoes  a  mt- 
tar  of  defensor 

In  an  action  against  a  hotel  keeper  f«r  in- 
juries caused  by  defective  railing  to  plaintiff 
while  on  premises  at  invitation  of  botel  keep- 
er's guest,  complaint  was  not  required  to  al- 
lege tiiat  defective  condition  of  railing  could  not 
have  been  discovered  by  plalntifl  in  the  ex- 
ercise of  ordinary  care;  the  failure  to  exerdse 
nncb  care  being  a  matter  ot  defense. 

8.  iMkeapnra  ^lo-Onn  «■  praaltsa  at  In- 
vitation of  odWt  not  mqnirwl  to  allag*  that 

ho  was  rightfully  there. 
In  action  against  hotel  keeper  for  Injttrlen 
caused  by  defective  railing  to  plaintiff  while  ma 
premises  at  invitation  of  botd  keeper's  guest 
plaintiff  was  not  required  to  allege  that  he 
was  lawfully  and  properly  upon  the  premises; 
the  fact  that  he  was  not  properly  upon  die 
premises  being  a  matter  of  defense. 

0.  Innkeepers  «=>I0— Complaint,  not  nantlag 
guest  at  whose  Invitation  plaintiff  wna  an 

premises,  held  not  uncertain. 
In  an  action  against  a  hotel  keeper  for  in- 
juries caused  by  defective  railing  around  tent 
in  possession  of  hotel  keeper's  guest,  who  had 
iuvited  plaintiff  thereon,  plaintiff's  failure  to 
allege  name  of  gnest  did  not  render  complaint 
uncertain,  where  the  particular  tent  was  iden- 
tified, and  tbe  hotel  keeper's  tents  wers  occu- 
pied by  but  one  guest,  since  the  hotel  keeper 
could  have  ascertained  the  name  of  the  guest 
without  such  allegation. 

ID.  Ploading  «s9l2— Loss  particalarity  roqalrsA 
of  oomplaint  wham  defendant  has  fnll  Infor- 
mation eonDomlns  tacts. 

Less  particularity  Is  required  in  allegsUoos 

of  a  complaint  where  the  facts  stated  are  such 
that  defendant  from  their  nature  and  his  rela- 
tion to  them  has  fuU  information  concerning 
them. 
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II.  I»keapen  «s9l0— Complaint  for  Injarles 
from  dofeotlve  premlsas  held  to  show  ososaJ 
oooneotloii  botweon  negligence  and  Injury. 

In  an  action  a^auiat  hotel  keeper  for  In- 
juries caused  b;  defective  railing  to  plaintiff 
while  on  premises  at  invitatioa  (Kf  hotel  keep- 
er's guest,  complaint  Keld  sufficient  as  against 
contention  that  it  did  not  show  the  causal  oon- 
nectlon  between  the  ne^gence  and  the  Injury. 

In  Bonk. 

Appeal  of  Superior  Conrt,  Sonoma  Coun- 
ty; Emmett  Seawell,  Judge. 

Action  by  Mervyn  Goldstein,  by  bis  guard- 
ian, Ben  Goldstein,  against  W.  Healy.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed,  wltb  directions. 

Hiram  E.  Casey  and  Casey  &  Lambert, 
all  of  Santa  Bosa,  and  T.  L.  Breslauer,  of 
San  Francisco,  for  appellant 

J.  R.  Leppo,  of  Santa  Bosa,  for  respondent 

SHtFRTI^FF,  J.  PlalntlfC  In  bis  second 
amended  ccmtplalnt  alleged: 

niat  at  the  time  of  the  commencement  of  the 
action  he  waa  a  minor  under  the  age  of  21  years, 
and  that  Ben  Goldstein  was  the  duly  appointed, 
qualified,  and  acting  guardian  of  his  person  and 
estate;  "that  on  or  about  the  5th  day  of  July, 
1^19,  the  defendants  (there  being  one  flcti- 
tioas  defendant)  «  •  *  were  condocting  and 
maintaining  at  Monte  Bio,  in  the  county  of 
Sonoma,  state  of  California,  a  summer  re- 
sort and  hotel  for  the  accommodation  of  the 
public.  •  «  •  That  as  a  part  of  the  said 
summer  resort  and  hotel  aad  as  living  quar- 
ters for  Its  guests  and  their  Invitees  the  de- 
fendants maintained  a  tent  set  upon  a  wood- 
en platform."  That  to  prevent  persons  occu- 
pying, visiting,  or  being  upon  eaid  platform 
from  falling  therefrom,  and  to  protect  persona 
who  were  thereon,  the  defendants  erected,  plac- 
ed, and  msintained  on  the  outer  edge  thereof  "a 
railing  made  of  wood  about  three  inches  to  four 
IntAes  in  diameter,"  which  railing  was  "fas- 
tened upon  the  said  platform  about  three  or 
four  feet  above  the  floor  of  the  said  platform 
by  means  of  timbers  and  braces."  That  said 
railing  at  all  the  times  in  the  amended  com- 
plaint mentioned  "consisted  of  decomposed  and 
rotten  wood  •  •  •  negligently  and  careless- 
ly maintained  in  said  condition  by  the  said  de- 
fendants, all  of  which  was  un)^own  to  the 
said  plaintiff.  •  *  *  That  on  or  about  the 
5th  day  of  July,  1019,  the  plaintiff  herein  was 
present  upon  the  said  platform  at  the  invita- 
tion and  request  of  a  guest  of  the  said  hotel 
and  summer  resort,  to  whom  the  tent  on  the 
said  platform  bad  been  assigned  by  the  said 
defendants  as  living  quarters;  and  that  while 
on  said  platform  as  aforesaid  and  whUe  etand- 
ing  on  said  platform  talking  to  the  said  guest 
of  defendants  and  with  his  ba<^  to  said  railing 
around  the  «aid  platform  as  hereinbefore  de- 
scribed, and  relying  upon  said  railjng  as  afore- 
said as  protection  against  falling  over  and  off 
from  the  said  platform,  the  said  plaintiff  rest- 
ed his  hands  lightly  upon  the  said  railing  as 
aforesaid,  and  thereupon  and  by  reason  of  the 
said  rottenness  and  decomposition  of  the  said 


wood  of  which  the  said  r^Hng  consisted  as 
aforesaid,  and  by  reason  of  the  carelessness  and 
negligence  of  the  defendants  in  so  maintaining 
said  railing,  and  not  otherwise,  the  said  railing 
gave  way  and  broke,  thereby  precipitating  and 
causing  tbe  plaintiff  to  tail  off  the  said  plat- 
form and  to  the  ground  belo^,  a  distance  of 
about  20  feet  and  causing  the  plalntUE  to  strike 
upon  his  head  and  body." 

It  is  further  all^fed  that  plaintlft,  by  rea- 
son of  hU  alleged  fall,  sustained  certain  enu-' 
merated  physical  Injuries,  Incurred  numer- 
ous specified  expenses,  and  lost  one  month's 
salary,  ^be  prayer  <Nf  tbe  complaint  la  for 
95,000  damages. 

As  we  have  said,  there  was  one  flctitioas 
defendant  who  was  never  served,  and  for 
that  reason,  following  the  briefs,  we  Will 
hereafter  use  the  singular  number. 

Tbe  foregoing  Is  a  comprehensive  statement 
of  the  allegations  of  tbe  amended  complaint 
which  are  material  to  this  Inquiry.  To  this 
complaint,  defendant,  Healy,  demurred  gen- 
erally upon  the  ground  that  It  failed  to  state 
a  cause  of  action,  and  specially  that  It  was 
ambiguous  and  uncertain,  in  that  It  was  not 
alleged  therein,  and  could  not  be  ascertained 
therefrom,  whether  the  decomposed  and  rot- 
ten condition  of  tbe  railing  "was  apparent 
and  patent  or  concealed  and  latent";  "what 
caused  said  railing  to  give  way  and  break"; 
"for  what  purpose  was  plaintiff  present  on 
said  platform,"  or  at  whose  invitation ;  what 
caused  plaintiff  to  fall  from  tbe  platform,  or 
to  fall  upon  or  against  the  railing,  or  how 
"the  giving  way  and  breaking  of  tbe  railing 
caused  plaintiff  to  fall."  The  demurrer  was 
sustained  without  leave  to  amend,  and  judg- 
ment entered  in  favor  of  defendant  for  costs. 
It  is  from  this  Judgment  that  this  appeal  Is 
prosecuted. 

[1,2]  WhUe  It  Is  well  settled  that  a  de- 
murrer admits  tbe  truth  of  all  facts  that  are 
well  pleaded  In  the  complaint,  It  does  not 
however,  confess  any  omitted  circumstance 
which  Is  indispensable  to  the  cause  of  action 
upon  which  it  Is  based,  or  essential  to  rem- 
edy an  allegation  ^dally  challenged  for 
uncertainty  or  ambiguity.  All  that  Is  re- 
quired of  a  plaintiff,  even  as  against  a  spe- 
dal  demurrer,  Is  that  be  set  forth  In  his  com- 
plaint the  essential  facts  of  bis  case  wltb 
reasonable  precision  and  with  particularity 
sufficiently  speciflc  to  acquaint  the  defend- 
ant of  the  nature,  source,  and  extent  ot  his 
cause  of  action. 

A  few  general  observations  touching  the  re- 
lations of  tbe  parties  and  their  correspond- 
ing duties  and  liabilities,  as  disclosed  by  the 
amwded  complaint  will  conduce  to  a  clear- 
er understanding  of  the  questions  to  be  de- 
termined. 

[3-i]  A  guest  of  an  Inn  or  hotel  may  be 
defined  as  one  who  receives  accommodations 
or  entertainment  therein,  usually  for  com- 
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pensation.  PtOlman  Palace  Car  Co.  t.  Lowe, 
28  280.  44  N.  W.  226,  8  li.  B.  A.  809,  26 
Am.  St  Bep.  325;  Manning  t.  Wella,  28 
Tenn.  746,  61  Am.  Deo.  688;  Scfaouler'ft  BoU- 
menta  and  Carriers  0d  Ed.)  20!.  Wldle  this 
definition  seems  simjAe  of  application,  it  is 
nerertbeless  not  always  easy  to  determine 
whether  the  person  claiming  such  relation  is 
In  fact  a  guest  within  Ita  meaning,  but  no 
Budi  dlfllculty  arises  here,  for  it  la  clear  from 
.the  complabit  that  i^alntlff  was  not  upon  the 
hotd  pr(q;>erty  of  defendant  in  that  capacity. 
The  allegation  of  the  complaint  is  that  plain- 
tlfl  was  upon  Uie  platform,  tsom  .which  he 
fell,  "at  the  invitation  and  request  of  a  guest 
of  the  said  hotel."  nalntlff  matEes  no  claim 
wlutterer  in  his  pleading  that  he  in  any  man* 
ner,  as  a  guest,  availed  himself  of  the  accom- 
modations which  the  hot^  afforded.  He 
states  he  was  at  the  defendant's  inn  In  re- 
sponse to  an  invitation  of  a  guest,  who,  we 
hold,  in  extending  such  Invitation,  was 
clearly  acting  within  his  rights,  for,  in  the 
absence  of  a  regiilatlon  or  agreement  to  the 
contrary,  a  guest  of  a  liotel  may,  as  a  mat- 
ter of  rli^t,  under  such  reasonable  restric- 
tions and  regulations  as  the  mana^meut 
may  impose,  invite  unobjectionable  persons 
to  visit  him  at  the  inn  for  lawful  purposes 
and  at  proper  times.  It  is  common  knowl- 
edge tlmt  this  right  is  mtiversally  accorded 
guests  of  hotels,  and  that  it  Is  a  necessary 
public  convraience.  It  is  more  than  a  priv- 
ily; it  Is,  as  we  have  said,  a  right  which 
cannot  be  withheld  except  for  good  cause,  as 
long  as  the  relation  of  innkeeper  and  g:uest 
continues;  It  is  one  of  the  accommodations 
of  the  service  whldi  a  hotel  gives  its  patrons. 
To  all  such  invitees,  and  such  was  the  stat- 
us of  plaintiff,  the  innkeeper  owes  the  duty 
of  at  all  times  maintaining  his  hotel  prem- 
ises in  a  reasonably  safe  condition,  and  of 
exercising  reasonable  care  to  protect  them 
while  In  tbe  hotel  and  In  the  part  thereof 
open  to  the  public,  from  personal  injury 
through  his  negligence.  But  this  duty  does 
not  obtain  in  cases  where  tbe  injury  to  the 
Invitee  was  due  to  a  patent  defect,  or  struc- 
tural insecurity  In  the  hotel  premises  or  its 
equipment,  bo  that,  in  tbe  instant  case,  if  the 
allied  "rotten  and  decomposed"  condition 
of  the  railing  was  patent,  the  plaintiff  can- 
not recover.  As  said  by  Hawley,  District 
Judge,  In  Ten  Broeck  v.  Wells  Fargo  &  Co. 
et  al.  (C.  C.)  47  Fed.  690,  which  was  an  ac- 
tion for  damages  for  injuries  received  by  a 
tall  from  steps  leading  to  a  platform  connect- 
ed with  a  hotel  and  not  protected  by  a  rail- 
ing: 

"In  this  case  no  presumption  need  be  indulged 
in.  Tbe  pleader  has  not  mdy  shown  by  hia  alle- 
gation tbat  the  injury  Was  not  received  because 
'anything  gave  way  tiirough  the  latent  Insecn- 
rity  of  tbe  structure,'  which  was  the  ground 
upon  which  plaintifl  might  be  entitied  to  recov- 
er, but  has  gone  farther,  and  affirmatively 


shown  that  the  accident  arose  from  a  patent 
defect'  for  which,  under  the  well-settied  pxin- 
dples  of  the  law,  jifimiff  suit  entiaed  to  ra- 
cover.** 

[1-10]  It  is  to  the  last^tated  principle  of 
law  tiiat  defendant  appeals  In  sumwrt  ot  Us 
contention  tbat  tho  complaint  under  review 
Is  uncertain  and  ambiguous,  in  that  it  can- 
not be  ascertained  therefrom  whether  the  de- 
composed condition  of  the  railing  was 
tent  m  patent"  But  we  do  not  think  tbe 
pleading  la  open  to  this  criticism.  Upon  tike 
contrary,  in  our  opinion,  the  allegathm  that 
the  decayed  condition  of  the  railing  was  "un- 
known" to  plaintiff,  which  could  not  have 
been  true  had  it  been  patent,  is  Sn  effect  a 
Boffldent  dedaratitm  that  it  was  latent  If 
the  defective  condition  of  the  railing  was 
sndi  tliat  it  would  have  been  discovered  by 
plaintiff  In  tbe  exercise  of  ordinary  cere,  tlie 
failure  to  ecerdse  such  care  would  be  a  de- 
fense which  the  plaintifl  ia  not  reijuired  to 
anticipate.  It  also  sufficiently  appears  fran 
tbe  complaint  that  the  plaintiff  was  upon  the 
platform,  from  which  he  fell,  at  tbe  invita- 
tion of  the  guest  occupying  the  same,  from 
which  it  follows  prima  fade  that  he  was  law- 
fully and  properly  tiier&  If  the  revise  la 
true,  it  is  likewise  a  matter  <tf  defense.  Nor 
was  it  necessary  for  the  plaintiff  to  state  the 
name  of  the  guest  whom  be  was  visiting ;  his 
omission  to  do  so,  imder  the  peculiar  facts 
of  this  case,  does  not  render  the  complaint 
ambiguous  or  tmcertaln.  It  refers  to  but 
one  tent  as  being  upon  the  hotel  premises, 
and  describee  It  with  sufficient  particularity 
to  render  It  easy  of  identification.  More- 
over, BO  far  as  the  pleading  discloses,  but 
one  person  occupied  such  tent  and  such  oc- 
cupant was  the  guest  at  whose  request  the 
plaintiff  was  upon  the  platform.  This  being 
the  state  of  the  pleadings,  It  was  an  easy 
matter  for  tbe  defendant  to  ascertain  the 
name  of  such  guest  who  presmnably  rois- 
tered and  was  assigned  to  the  tent  In  qnee- 
tlon.  Less  particularity  Is  required  in  tbe  al- 
legations of  a  complaint  where,  as  here,  tbe 
facts  In  It  stated  are  such  that  the  defendant, 
from  their  nature  and  his  relation  to  them, 
has  full  inforbation  concerning  them. 

[11]  Respondent  makes  the  further  claim 
tbat  the  complaint  is  insuffidoit  in  that  it 
does  not  show  the  "causal  connection  be- 
tween the  n^ligence  and  the  Injury."  With 
this  contention  we  find  ourselves  unable  to 
agree.  In  our  opinion  the  following  allega- 
tions amply  comply  with  this  elementary 
rule  of  pleading: 

"That  while  on  said  platform  •  *  •  and 
whHe  standing  on  said  platform  talking  to  the 
said  gueat  of  defendants  and  with  his  baek  to 
said  railing  *  •  *  and  relying  upon  said 
railing  as  aforesaid  as  protection  against  falling 
over  and  off  from  tbe  said  platform,  tbe  said 
plaintifl  reated  his  hands  lightly  upmi  the  said 
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railiDs  u  aforesaid,  and  thcreapoa  and  hj 
reaaos  of  the  said  rotteoness  and  decomposltioa 
of  the  said  wood  of  which  the  said  railhig  con- 
sisted  as  aforesaid,  and  by  reason  of  the  care- 
lessness and  negligence  of  the  defendants  in  so 
maintaining  said  railing,  and  not  otherwise,  the 
said  railing  gave  way  and  broke,  thereby  pre- 
cipitating and  causing  the  plaintiff  to  fall  off 
the  said  platform  and  to  the  groaiid  below." 

The  gnoted  allegations  are  snffldratly  com- 
pr^ensive,  and  adequately  disclose  the 
"causal  connection  between  the  Injury  and 
Oia  negligence,"  which  the  law  demands 
must  be  pre^nt  to  Justify  a  recovery  In  cases 
similar  to  the  one  under  consideration,  and 
are  hence  good  as  against  both  the  general 
and  special  demurrer. 

None  of  the  cases,  to  which  counsel  for 
respondent  directs  our  attention  as  bearing 
upon  this  branch  of  the  case.  In  any  manner 
oonfllct  with  the  views  herein  expressed. 
Each  of  them  was  In  the  main  disposed  of 
upon  the  facts  which  It  presented,  which 
facts  were  not  In  all  respects  analogous  to 
the  facts  of  the  present  one.  Smith  v.  Butt- 
ner,  90  Cal.  99,  27  Pac.  29,  contains  language 
wlilch,  when  read  apart  from  the  facte, 
seems  to  support  defendanrs  contention. 
The  complaint  In  that  case  declared  that  the 
plaintiffs  were  tenants  in  possession  of,  and 
occupying,  a  dwelling  house,  while  It  was 
being  raised,  and  that  the  defendants,  who 
vere  tlie  lessors,  bad  failed  to  proride  any 
safe  and  propei^  means  of  entrance  to,  or 
egress  from,  the  same,  whldi.  If  true,  would 
be  patent  to  any  one.  The  court  there  said : 

"As  we  have  seen,  It  la  entirelr  consistent 
with  the  allegations  et  this  complaint  to  sap- 
pose  the  iniory  occurred  because  defendant 
neglected  to  provide  any  mode  of  egress  what- 
ever. We  are  not  at  liberty  to  suppose  any- 
thing gave  way  through  the  latent  Inaecority  of 
the  structure;  for  It  is  not  so  alleged." 

It  will  be  seen  at  a  glance  that  this  case  is 
distinguishable  from  the  one  we  are  consid- 
ering, for  here  it  appears  that  the  defendant 
had  in  fact  constructed  a  railing  around  the 
platform,  which  railing,  when  plainUff  placed 
his  bands  upon  It,  gave  way  by  reason  of  a 
defect  which,  as  we  have  pointed  oat,  the 
complaint  alleges  In  effect  was  latent. 

For  the  foregoing  reasons  we  think  the 
learned  Judge. of  the  trial  court  erred  In  sus- 
taining the  defendant's  demurrer. 

The  judgment  is  reversed,  and  the  lower 
court  directed  to  overrule  the  demurrer  and 
permit  the  defendant  to  answer  the  com- 
plaint within  such  time  as  It  may  deem  rea- 
sonable. 

We  concur:  ANQELLOTTI,  a  J.; 
SLOANB,  J.;  WILBUR,  J.;  L&NNON.  J.; 
IJ^WIXfR.  J. 
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(District  Coort  of  Appeal.  Second  District.  Di- 
vision 1,  California.  Feb.  21,  1921.  Hear- 
ing Denied  bj  Supreme  Court  April  19,  IHZI.) 

Parent  and  child  «=s>17(2)— Father  not  orlsil- 
naliy  rtabte  for  failure  to  furnish  neoestaries 
for  child  cared  for  by  wife's  parents. 

A  father  Is  not  criminally  liable  under  Pen. 
Code,  S  2T0,  for  failure  to  provide  clothing, 
food,  and  medical  attention  to  a  cbild,  where 
the  child  wRs  being  supplied  as  far  ss  was  nec- 
essary by  the  wife's  parents  without  demand  on 
father  for  fisandal  aid  in  the  matter  of  support 
to  whose  house  she  bad  taken  the  child  upon 
separating  from  her  husband. 

Appeal  from  Superior  Ooort,  Ban  Diego 
Connty;  T.  L.  Lewis,  Judge. 

George  Dewey  Clarke  was  convicted  of  fail- 
ure to  famish  necessaries  tij  a  child,  and 
appeals.  Reversed  In  the  District  Court  of 
Appeal,  and  hearing  denied  in  Supreme 
Court 

Edwazd  J.  Kelly,  of  San  Diego,  fw 
lant. 

U.  S.  Webt^  Atty.  G^,  and  Arthur  Keetch, 
D^uty  Atty.  Gen.,  tor  the  People. 

SHAW,  J.  On  August  13,  1920,  an  infor- 
mation containing  two  counts  was  filed 
against  defendant.  By  the  first  count  he 
was  charged  with  the  crime  spedfled  in  sec^ 
titm  270  of  the  Penal  Code,  and  by  the  sec- 
ond he  was  charged  with  Oib  crime  of  non> 
support  of  his  wife,  as  defined  in  section  270a, 
Penal  Code. 

At  the  dose  of  plaintiff's  evidence,  de- 
fendant's motion  for  a  dismissal  of  the  ac- 
cusation contained  in  the  second  count  of  the 
information  was  granted,  and  thereupon  the 
trial  of  the  case  proceeded  upon  the  charge 
contained  In  the  first  count  of  the  Informa- 
tlMi,  the  result  of  which  was  the  convlcticHi 
of  defendant;  and  from  the  Judgment  jiro- 
nounced  thereon  he  prosecutes  this  appeaL 
.Section  270  provides  that — 

"A  parent  of  either  a  legitimate  or  illegiti- 
mate minor  child  who  willfully  omits,  without 
lawful  excuse,  to  furnish  necessary  food,  cloth- 
ing, shelter,  or  medical  attendance  for  his  child, 
is  punishable  by  imprisonment  in  the  state  pris- 
on, or  in  the  county  jail,  not  exceeding  two 
years,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  by  both." 

Of  the  several  grounds  Cor  reversal  urged 
by  counsel  for  defendant,  we  deem  it  unnec- 
essary to  consider  other  than  that  of  the 
sufficiency  of  the  evidence  to  Justify  the  ver- 
dict rendered  by  the  jury. 

On  June  1,  1919,  the  defendant,  then  a 
young  man  of  21,  was  married  to  Ella  Winn, 
vrtio  was  of  the  age  of  18.  He  was  tost  out 
of  the  anny,  and  his  worldly  goods  consisted 


Q»For  other  caaes  see  nm*  topic  and  KBT-NUUBSB  ia  all  K«y-Nunib«red  Dlgesto  and  IndezM 
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of  about  $150.  la  the  latter  part  of  August, 
1919.  prior  to  which  time  he  had  been  engaged 
in  odd  Jobs  of  worlE  in  San  Diego,  where  tli^ 
were  married,  he  went  to  Oalcland,  where  a 
few  weeks  thereafter  his  wife,  at  his  request 
and  with  money  sent  by  him,  followed,  and 
the  two  took  up  their  abode  with  the  hus- 
band's mother.  The  wife  was  thm  pr^ant 
and  expected  the  birth  of  a  <^ild  the  latter 
part  of  March.  She  appears  to  have  been 
unhappy  and  dissatisfied  with  her  environ- 
ment, aud  80  notified  her  parents  In  San  Die- 
go, who  on  October  20,  1919,  went  to  Oak- 
land, whCTe,  as  a  result  of  their  persuasion 
and  Insistence  defendant  consented  that  his 
wife  should  return  to  the  home  of  her  par- 
ents iu  San  Diego  pending  confinement,  aud 
at  the  same  time  they  extended  an  Invita- 
tion to  film  to  accMupany  her,  which  defend- 
ant declined.  It  appears  that  about  March; 
6th  defendant  received  a  letter  from  the 
district  attorney  of  San  Diego  county,  the 
contents  of  which,  however,  are  not  in  evi- 
dence, but  In  response  to  which  he  sent  his 
wife  $05.  This  money  It  appears,  instead  of 
being  expended  for  clotbing  for  the  baby, 
bom  on  February  27th,  was  applied  In  pay- 
ment of  a  nurse  who  attended  the  wife  dur- 
ing confinement.  The  mother,  as  contemplat- 
ed when  she  left  her  hasband  In  Oakland, 
and,  after  its  birth,  the  child,  made  their 
home  with  her  parents,  who  were  well  to  do 
and  able  to  and  did  provide  her,  as  they  In- 
sisted upon  doing,  with  a  home,  food,  and 
shelter;  and  althou^  dtfoidant,  other  than 
contributing  ttie  965  applied  to  the  payment 
of  her  nurse  and  some  small  articles  of 
clothing,  suited  do  money,  the  baby,  as 
stated  by  the  wife,  bad  nerer  iJeea  In  want 
of  necessaries,  bat  at  all  times  had  food, 
clothing,  and  medical  attention  when  neces- 
sary, which  were  voluntarily  provided  by  her 
father.  The  court  properly  instructed  the 
Jury  that  defendant's  failure  to  make  pro- 
vision for  the  support  of  the  child  before  Its 
birth  and  before  he  knew  of  the  MrUi  of  the 
child  did  not  constitute  a  crime;  hence  the 
offense,  if  established,  must  be  based  upon 
defoidanfB  ne^ect  to  sundy  the  child  with 
necessary  food,  dotliing.  Shelter,  and  mod* 
leal  attendance  during  the  first  five  months 
of  its  existence.  The  evidence  touching  this 
question  Is  exceedingly  meager.  It  cannot  be 
said  that,  because  defendant  yielded  to  the 
persuasion  of  his  wife's  parents  that  she 
abide  with  than,  sucli  fact  constitnted  neg- 
lect to  furnish  shelter;  and,  as  to  medical 
attendance,  there  is  no  evldoice  whatever 
that  the  child  ever  at  any  time  required  sucdi 
attoidance  after  its  birth,  as  to  food,  the 
evidence  is  consistent  wltti  the  fftct  that  it 
was  obtained  from  its  mother,  in  aecordanos 
with  nature.  Prior  to  its  birth,  the  child's 
maternal  grandmother,  at  an  expense  of  some 
925  or  930,  procured  clothing  upon  her  ovra 
account,  charging  defendant  therewith,  in 


addition  to  which  clothing,  necessary  arti- 
cles of  wearing  apparel  were  given  to  the 
mother  by  her  friends  and  relatives.  Indeed, 
it  cannot  be  said  that,  had  the  $65  sent  by 
defendant  to  his  wife  been  ai^lied  to  the 
uses  of  the  child,  it  would  not  have  been  sm- 
pie  for  its  needs. 

Conceding,  however,  that  defendant  neg- 
lected and  failed  to  contribute  any  sum  to 
meet  the  necessary  requirements  of  the  child, 
neverthdess  It  conclusively  appears  that  it 
had  everything  in  the  way  of  shelter,  cloth- 
ing, food,  and  medical  att^tion  whldi  it 
needed ;  and,  ooncedlng  that  these  necessaries 
were,  as  stated  by  the  mother,  fomiahed  by 
her  parents,  and.  In  the  absence  of  lawful 
excuse,  not  by  the  father,  we  are  of  the  opln- 
iaa  that,  whatever  breach  of  legal  or  moral 
obligation  arose  from  such  omission,  such 
neglect  and  failure  does  not  constitute  a 
criminal  offense  within  the  meaning  of  sec- 
tion 270.  Penal  Oode. 

The  provisions  of  section  270,  under  which 
defendant  was  prosecuted,  are  sut>8tantlaU.v 
the  same  as  those  contained  in  section  270a. 
which  make  It  a  crime  for  a  husband  bavins 
sufficient  ability  so  to  do,  to  ne^ect  to  pro- 
vide his  wife  with  necessary  food,  clothing, 
and  shelter.  While  section  270  makes  the 
offense  dependent  upon  want  at  lawful  ex- 
cuse, it  has  been  held  that  want  of  financial 
ability  to  provide  for  a  child  is  snch  lawful 
excuse.  People  v.  Forester,  29  Cal.  App.  460, 
155  Pac  1022.  In  People  v.  Selby,  26  CaL 
App.  .796,  148  I^c.  807,  the  defendant  was 
charged  with  the  offaise  designated  In  section 
270a,  and  <»  an  appeal  the  Judgment  pro- 
nounced upon  his  conviction  was  reversed  for 
the  reason,  among  others,  that  it  was  made 
to  appear  that  his  wife  was  received  into  the 
family  of  a  relative  and  there  cared  fat,  and. 
moreover,  had  credit  at  a  graeral  mereban- 
dlsing  store  from  whldi  alie  was  prtvil^ed 
to  obtain  goods  on  her  own  account  Quoting 
from  the  opinion,  the  court  said: 

"She  did  not,  nor  did  any  other  witness,  tes- 
tify that,  after  the  separation,  she  was  at  any 
time  deprived  of  the  necessaries  of  life.  Tht 
only  proof  upon  that  matter  was  that  the  de- 
ftadant  did  not  provide  those  necessaries. 
WhUe  it  was,  of  coarse,  his  doty  to  furnish  her 
with  sndi  neoessaries,  it  was  no  crime  for  him 
not  to  do  BO  if  she  was  not  actually  in  want 
of  tbem,  even  thoogb  he  might  have  abandoned 
her  within  the  meaning  of  the  statate." 

In  State  of  Missouri  v.  momton,  reported 
in  232  Ma  298,  134  S.  W.  510,  S2  L  B.  A. 
(N.  S.)  841,  where  the  court  had  under  con- 
sideration a  dmrge  preferred  against  a  de- 
fendant under  a  statute  similar  to  ours,  it 
was  tadd  that  one  Is  not  within  Uw  operation 
of  a  statute  providing  fbr  the  punishment  of 
a  fiither  wlio  n^leeta  to  fumlah  necessary 
food,  clothing,  and  lodging  to  bis  infant  child 
if  the  diUd  la  being  supplied  therewith  as 
far  as  is  necessary,  by  the  wife's  parents,  to 
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whose  home  ibe  had  takeo  the  diUd  upon 
B^aratlng  from  her  hwbuid*  the  child's  fa- 
ther. 

It  Is  the  omlsdon  of  the  parent  to  fnnldi 
necessary  food,  doflilng,  etc.,  whldi  is  pen- 
alized, and  snch  articles  cannot  tw  necessary 
to  one  fully  supplied  therewith  1^  oae  other 
than  the  father  who  acts  volontarily  and  of 
his  own  Booord  In  oontrltmtins  the  same.  A 
necessary  arttcle  Is  one  which  the  party  ac- 
tually needs.  The  mere  teet  that  the  arti- 
cles are  necessary,  howeror,  is  not  mou^. 
They  must  be  such  as  the  party  without 
them  actually  needs.  In  the  case  at  bar  the 
child  had  food,  shelter  and  clothing,  and, 
while  not  prorlded  by  defendant,  It  was  nev- 
ertheless not  In  need  of  that  whldi  It  had 

While  It  Is  true  that  defendant  was  under 
obligatlcni,  both  morally  and  l^Uy,  to  fur- 
nish snch  necessaries,  rather  than  have  the 
child  dependoit  upon  the  grandparents 
therefor,  nevtftheless  his  omission  so  to  do 
Imposed  no  burden  upon  Qie  state;  nor  was 
the  welfore  of  the  dilld,  in  which  the  state 
is  interested,  Jeopardized  or  affected  by  such 
omission.  In  our  opinion,  the  statute  should 
not  be  construed  as  a  law  punishing  a  father 
for  failure  to  perform  his  duty  as  such,  but 
to  secure  to  minor  children,  who  in  the  fu- 
ture are  to  bectmie  citizens,  the  necessary 
food,  clothing,  and  shelter,  without  which 
destitution  would  follow,  and  their  lives  and 
health  be  endangered,  and  thus  protect  the 
state  from  a  burden  which  would  otherwise 
devolve  upon  It.  So  long  as  they  are  properly 
cared  for  without  Intervention  on  the  part 
of  the  state,  it  Is  not  interested  as  ^  the 
source  from  whence  the  supplies  come. 

Under  a  similar  statute,  the  Supreme 
Coiirt  of  Georgia,  In  Dalton  v.  State,  118  Ga. 
196,  44  S.  B.  077,  in  reversing  the  Judgment, 
said: 

"The  evidence  adduced  on  the  trial  showed 
that  the  father  was  willing  for  the  wife  to  leave 
him  and  return  to  her  relatives.  The  child 
which  she  took  with  her  was  between  four  and 
five  years  of  age,  and  was,  of  course,  dependent. 
The  evidence,  however,  does  not  disclose  that 
the  child  was  destitute  at  the  time  of  the  aban- 
drament,  or  bad  even  become  destitate  np  to 
the  time  of  the  trial.  So  the  case  toma  upon 
the  question  whether  the  father  is  guilty  if  he 
fails  to  provide  for  his  child  after  the  separa- 
tion, even  though  the  ^ild  may  be  abundantly 
supplied  with  all  the  necessaries  of  life.  While 
it  is  true  that  a  father  is  under  a  moral  and 
legal  obligation  to  support  his  minor  child,  it 
Is  not  also  true  tiiat,  If  be  fails  to  do  his  duty, 
he  may  be  convicted  nnder  the  above  section 
of  the  Code,  although  the  diild  is  fnlly  provid- 
ed for  by  others.  The  father  cannot  be  con- 
victed unless  it  be  shown  that  the  child  was  not 
only  dependent,  but  in  a  destitute  condition.  If 
it  ^  not  destitute,  but  is  amply  supplied  with 
all  necessaries,  the  father  cannot  be  convicted. 


It  is  tma  he  may  have  violated  Us  moral  aii^ 
legal  obligations  in  abandoning  the  child  at  aU; 
but,  as  criminal  statutes  must  be  construed 
strictly,  we  are  constrained  to  give  tills  statute 
this  Interpretation." 

A  Uke  question  arose  under  an  Ohio  stat- 
ute in  State  v.  Stouffer,  65  Ohio  St.  47,  60  N. 
E.  985,  wherein.  It  appearing  that  the  dilld 
was  in  the  custody  of  Its  mother,  who  lived 
with  her  parents,  and  had  a  comfortable 
home,  and  necessary  food  and  clothing,  the 
court  held  that,  while  it  was  plainly  the  duty 
of  the  defendant  to  support  the  child,  from 
which  obligation  he  was  not  absolved  by  rea- 
son of  the  act  of  the  grandparraits  in  fur- 
nishing it  with  food  and  shelter,  sach  obli- 
gation should  be  enforced  in  a  dvll  action 
rather  than  by  a  criminal  proceeding.  As 
opposed  to  these  and  other  like  authorities, 
respondent  cites  In  re  McMullen,  19  Cal.  App. 
484,  126  Paa  368,  People  v.  Schlott,  162  Cat 
347,  122  Pac.  846,  and  Hunter  v.  State,  10 
OkL  Cr.  119,  134  Pac.  1134,  L.  E.  A.  1015A, 
564,  Ann,  Gas.  1916A,  612,  the  latter  case 
arising  under  an  Oklahoma  statute  wherein, 
under  the  peculiar  laws  of  that  state,  a  fa- 
ther was  held  criminally  liable,  although  his 
child  was  not  in  want,  for  the  reason  that 
Its  needs  were  met  by  another  than  himself. 
The  reasoning  upon  which  the  decision  in 
that  case  was  reached  Is  not  convincing  to 
us,  and,  since  contrary  to  the  weight  of  au- 
thority, should  be  disregarded.  The  question 
here  involved  was  not  considered  In  the  oth- 
er cases  dted  by  respondent,  and  hence  they 
do  not  api^  to  the  facts  In  the  Instant  case. 

The  Judgment  Is  reversed. 

We  concnr:   OONBBTt  P.  J.;  JAMES,  J. 

Oidnlon  of  Supreme  Court  In  Bank'  Dcnyliv 
Hearing. 

PER  CURIAM.  The  application  for  a 
hearing  In  this  court  after  decision  by  the 
District  Court  of  Appeal  of  the  Second  Ap- 
pellate District,  Division  1,  Is  denied. 

The  Case  shown  by  the  opinion  Is  appar- 
ently simply  one  In  which  the  mother  and 
child,  during  the  first  five  mouths  of  the 
child's  life,  upon  the  Invitation  and  insistence 
of  the  parents  of  the  wife,  resided  with  them 
as  their  guests  and  were  fully  supported  and 
cared  for  by  such  parents  without  any  re- 
quest or  demand  on  the  father  for  financial 
aid  from  him  In  the  matter  of  the  support 
of  the  child.  Certain  general  statements  In 
the  opinion  as  to  the  proper  construction  of 
aection  270,  Penal  Code,  which  may  not  be 
exactly  correct  as  mere  abstract  statements 
of  law,  must  be  considered  In  the  light  of 
the  facts  of  this  case,  and,  so  considered,  do 
not  require  revision  by  this  court 

All  concnr. 
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PEOPLE  V.  FLOWERS.    (Cr.  7$4.) 

{District  Court  of  Appeal,  Second  District,  UH- 
vision  1.   California.    Sept  14,  1921.) 

f.  FaJss  pretenses  «s>3r— Informatloa  he\4  to 
show  oonneetlon  betweei  false  pratsnses  and 

effect. 

An  information  allelKins  tliat  defendant 
falsely  and  fraudulently  represented  tbat  be 
owned  a  half  interest  In  a  printing  plant  and 
was  lawfully  entitled  to  sell  and  convey  such 
Interest,  snd  prosecuting  witness,  believiog  the 
representations  and  preteQsea  as  alleged,  was 
deceived  thereby  and  paid  defendant  a  certain 
sum  of  money,  etc.,  held  not  sabject  Co  the  oIh 
jcction  that  it  did  not  show  "causal  connec- 
tion" between  the  alleged  false  pretenses  and 
the  effect  attributed  to  them. 

2.  False  pretenses  «=35l— Fraudolent  Intent 
held  for  Jury. 

In  a  prosecution  for  obtaining  property  by 
false  pretenses  by  selliQff  an  interest  in  a 
printing  plant  which  defendant  did  not  own, 
whether  defendant  sold  the  property  fraodu- 
lently  with  intent  to  unlawfully  deprive  com- 
plaiunt  of  his  pnipertyi  Aeld  for  the  jury. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frederick  W.  Houser,  Judge. 

J.  M.  Flowers  was  convleted  of  obtaining 
personal  property  fidse  iireteiiaeB,  and 
Appeals.  Affirmed. 

Cooper,  ColUngB  &  Shreve  uid  W.  T. 
Helms,  all  of  Los  Angelea,  for  appellant. 

U.  3.  Webb,  Atty.  Gen.,  Arthur  Keet(!h, 
Deputy  Atty.  Gen.,  and  John  W.  Maltman. 
of  Loa  Angeles,  for  tbe  People. 

JAMES,  J.  The  defendant  was  convicted 
under  the  charge  of  having  obtained  person- 
al property  of  one  JEtinker  by  means  of  false 
representations  and  pretenses.  He  appeals 
from  the  Judgment  and  from  an  ordei^  deny- 
ing a  motion  for  a  new  trial. 

[1]  It  is  first  contended  tbat  the  court  was 
In  error  in  overruling  an  objection  to  tbe 
introduction  of  evidence  and  In  denying  a 
motion  in  arrest  of  Judgment.  The  point 
made  in  that  behalf  is  tbat  the  information 
did  not  contain  a  statement  of  facts  sufficient 
to  constitute  the  public  offense  attempted  to 
be  charged.  It  is  argued  by  counsel  tbat  no 
"causal  connection"  Is  shown  between  the  al- 
leged false  pretenses  and  the  effect  attribut- 
ed to  them.  In  tbe  information  It  was  al- 
leged that  appellant  represented  and  pre- 
tended that  he  was  the  owner  of  and  pos- 
sessed of  the  title  to  a  certain  printing  plant; 
that  he  was  lawfully  entitled  to  sell  and  con- 
vey an  interest  therein;  that  Rinker,  believ- 
ing tbe  representations  and  pretenses,  as  al- 
leged, to  be  true,  and  relying  upon  the  same, 
was  deceived  thereby,  and  paid  to  appellant 
tbe  sum  of  $130  in  money,  and  dellvwad  to 
him  liberty  bonds  of  the  value  of  995  and  an 


automobile  of  tbe  value  of  $40D.  It  vas  tbea 
alleged  as  fcUows; 

"That  in  truth  and  in  fact  esch  and  all  of 
the  said  representations  and  pretenses,  so 
made  as  aforesaid,  by  the  said  J.  M.  Flowen 
to  the  said  Richard  Rinker  were  then  and  there 
false,  fraudulent,  and  untrue,  'as  he,  the  said 
J.  U.  Flowers,  then  and  there  well  knew.  Tbat 
In  truth  and  in  fact  the  said  J.  M.  Flowers  was 
not  then  and  titere,  or  at  any  time,  or  at  all, 
the  owner  or  possessed  of  the  legal  title 
to,  or  the  owner  of,  or  entitled  to  any  interest 
whatsoever  In  and  to  tbat  certain  printing 
plant  with  tbe  accessories  thereof  as  here- 
inbefore described,  as  he,  the  said  J.  If.  Flow- 
ers, then  and  there  wdl  knew." 

The  Information  also  contained  allegations 
that  the  repreaentatloiui  and  pretenses  were 
wlllfally,  fraudulently,  and  feloniously  made 
with  intent  to  defraud  the  said  Rinker.  It 
also  ctmtalned  an  allegation  that  appellant 
executed  a  written  bill  of  sale  whereby  he 
pretraided  to  convey  to  said  Rinker  an  un- 
divided one-half  Interest  in  the  said  printing 
plant  It  appean  then  tbat  the  Information 
clearly  diarged  representatlonB  to  have  be«i 
made  by  appellant  ttiat  be  was  the  owner  of 
the  printing  plant;  that  by  reason  of  said 
representatlonB  Rinker  was  Induced  to  deliver 
to  ajjpellant  the  money  and  property  in  ex- 
diange  tar  a  one-half  Interest  in  the  plant; 
and  that  the  representations  as  to  owner- 
ship m^de  by  app^nt  were  false,  and  that 
he  had  no  interest  whatsoever  in  tbe  printing 
plant  Where  representations  detailed  in  the 
words  of  an  Information  do  not  in  tbem- 
se^Ha  furnish  a  logical  cause  or  Inducement 
for  a  oomplalnanfa  act  In  parting  with  his 
money  or  property ;  where  their  force  In  that 
direction  depends  upon  some  extrinsic  mean- 
ing or  understanding  which  is  not  alleged — 
it  may  then  be  said  that  the  "causal  connec- 
tion" between'  the  pretenses  employed  and 
tbe  resulting  loss  Is  not  made  to  appear. 
The  Information  presented  In  this  case  is  not 
deficient  in  the  respect  suggested.  It  Is 
plain  enough  In  Its  charging  part  to  enable  a 
person  of  ordinary  understanding  to  com- 
prehend that  the  defendant,  by  pretending  to 
be  the  owner  of  property,  procured  another 
to  deliver  to  him  money  and  merchandise  in 
exchange  for  an  interest  ther^n.  It  is  clear- 
er In  Its  statement  of  the  facts  constituting 
the  alleged  ofFense  than  was  the  Information 
considered  In  tbe  case  of  People  v.  Griesbeim- 
er,  176  Cal.  44,  167  Pec  S21,  which  the  Su- 
preme Court  sustained  as  against  the  precise 
contention  that  Is  now  advanced. 

[2]  Insufficiency  of  the  evidence  to  sustain 
the  verdict  Is  ui^ed  as  a  second  ground  for 
error.  We  have  examined  carefully  the 
statement  of  tbe  evidence  end  are  satisfied 
tbat  it  must  be  held  suffident.  It  is  clearly 
shown  that  appellant  was  not  the  owner  of 
the  printing  plant  whoi  he  attempted  to  mSi 
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a  one-ball  Interest  to  the  complainant;  he 
bad  no  title  at  all.  He  attempted  to  show 
that  n^tlatlons  had  been  In  prt^ess  look- 
ing toward  the  purchase  bj  him  of  the  prop- 
ertr  and  attempted  to  show  that  he  had  In 
fact  completed  such  a  deal.  The  evidence 
fell  short  of  establishing  that  fact  and  the 
most  that  can  be  said  for  appellant's  side  of 
the  case  la  that  the  Jury  might  have  con- 
cluded, bad  it  believed  the  testimony  offered 
by  the  defendant,  that,  while  he  had  not  in 
fact  obtained  title  to  the  printing  plant,  hla 
assumption  that  he  had  completed  the  pur- 
chase of  it  furnished  an  excuse  as  relieving 
his  acts  and  conduct  from  the  charge  that 
they  were  fraudulent  and  done  with  Intent 
to  unlawfully  deprive  complainant  of  his 
property.  That  question,  however,  was  for 
the  Jury  and  was  decided  against  the  appel- 
lant, and  with  that  decision  upon  the  facts 
be  must  rest  content. 

In  the  concluding  paragraph  of  appellant's 
brief  It  Is  asserted  that  there  was  error  in 
the  Instructlona,  but  there  Is  no  speclflcatlon 
or  argument  to  show  wherein  the  charge  aa 
given  by  the  court  to  the  Jury  did  not  cor- 
rectly declare  the  law.  We  find  no  error  Jus- 
tifying the  claim  of  appellant  that  a  reversal 
sbould  be  ordered. 

The  judgment  and  order  are  affirmed. 

We  concur:  CONBEY,  P.  J. ;  SHAW,  J. 


PEOPLE  ex  rel.  FOLTZ  v.  GIFFORD  Bt  al. 

(Civ.  2334.) 

(District  Gonrt  of  Appeal,  TtM  Diatrlct,  OaB- 
fornia.   Sept.  8,  1921.) 

1.  Nalaam  «s3»8a— Dtoniasal  M  tetloi  aaitr 
RedlloM  AkatMieat  Act  aftimt  oocupaat  held 
Mt  to  Bffoot  prooeadiii  aghast  ewnar. 

Under  Bedlfght  Abatement  Act,  occupant 
and  owner  of  boUding  alleged  to  be  used  for 
proatitntimi  are  not  such  jobit  tort-feasors  as 
prevent  court  from  dtsmisslng  action  against 
occupant  and  procee<9ng  against  owner. 

2.  JodgaiMrt  «»S5a— DIaaiiasal  of  aotloa  for 
MltdoaiMaor  aot  applloable  to  abatemeat  of 
■■Isawte^ 

Pen.  Code,  |  1387,  providing  that  dismissal 
of  action  for  a  misdemeanor  is  a 'bar  to  any 
other  proceeding  for  the  same  offense,  la  not 
applicable  to  equitable  action  to  abate  a  nui- 
saoce  imder  Bedligbt  Abatement  Act. 

3.  NHisaace  ^84— AaaateMt  of  daacrlpUoa 

penBiMlblBi. 

In  actum  under  Bedligbt  Abatement  Act  to 
abate  aa  a  nuisance  buildings  uaed  £or  prosti- 
tution, an  amendment  of  the  complaint  by  cor- 
recting erroneous  description  of  property  ia 
pcnniaaible,  aa  Code  Civ.  Proc.  |  473,  relating 
to  amendmenta,  la  applicable. 


4.  Appeal  aatf  arrer  493»23C(39— No  saaplaliit 
or  amMidneat  where  addMoml  Una  to  plaai 
waa  aot  raaaested. 

'  Defendanta  in  action  nnder  Bedligbt  Abate- 
ment Act  to  abate  as  s  nuisance  btUldings  used 
for  prostitution  cannot  complain  of  amendment 
correcting  description  of  proper^  where  they 
did  not  request  additional  time  to  plead  or  se- 
cure evidence. 

9.  Appeal  aid  error  «C3740(2} —AaaloaMeat 
that  eonrt  failed  to  tad  matorlal  allegatloas 
of  aaaarar  toa  f  aaaral. 

An  assignment  of  error  that  court  failed 
to  find  all  material  allegationa  of  the  answer  is 
too  general  for  consideration. 

6.  Appeal  and  error  «393 1  ( I )— Failure  to  And 
OB  allaoatloBS  of  answer  presumed  oorreot 

On  appeal  on  ^dgment  roll  alone  it  will 
be  presumed  that  eonrt'a  failure  to  find  on  al- 
legationa of  answer  waa  m  ground  that  they 
were  not  supported  by  the  evidence. 

7.  Conatltutional  law  <e=>42— Party  not  lajared 
cannot  claim  denial  of  dve  process. 

In  action  under  Redlight  Abatemeot  Act 
to  abate  aa  a  nuisance  buildings  used  for  pros- 
titntion,  occupant  cannot  complain  that  she 
waa  denied  due  proceaa  of  law  beeanae  anit  as 
to  her  was  diamisaed  and  court  then  proceeded 
to  judgment  against  the  owner  and  decreed  that 
she  was  the  owner  of  the  furniture  therein,  and 
that  it  should  be  removed,  as  she  had  her  day 
in  court  and  could  have  defended  and  was  not 
prejudiced  thereby,  but  escaping  costs. 

8.  CoasHtntloBal  law  ^251  —  Federal  Gout. 
U.  8.  Aaiaad.  5.  does  not  apply  to  states. 

Const.  U.  S.  Amend.  6,  relating  to  due  pro- 
cess of  law,  baa  no  application  to  the  several 
states. 

Appeal  from  Superior  Court,  San  Joaquin 
County ;  George  F.  Buck,  Judge. 

Action  by  the  People,  on  the  relation  of 
B.  P.  Foltz,  against  OUve  E.  Gifford  and  au- 
otber.  From  Judgment  for  relator,  defend- 
ants appeal.  Affirmed. 

A.  M.  Armstrong,  of  Portola,  tor  aK>elhuito. 
Chariee  Light  and  H.  a  Stanley;  both  of 
Stockton,  foe  respondent. 

BTTBNBTT,  J.  The  action  waa  under  the 
Bedligbt  Abatement  Act  (Stots.  1918,  pL  SOi, 
and  resulted  In  a  judgment  of  abatement  as 
a  nolaanee  of  certain  balldlnga  used  for  proe- 
titotion  m  the  eity  of  Tracy  In  the  county  of 
San  Joaquin.  The  aiveal  Is  here  vpoo  the 
judgment  roll  aloncs  and  we  can  we  no  merit 
whatever  in  the  pmitlon  at  atqjtellanta. 

[1]  It  appears  that  after  tiie  evidence  waa 
heard  the  action  waa  dismissed  as  to  the  oc- 
cupant of  the  building,  and  tt  seems  to  be 
the  claim  of  appeUante  tluit  tber^Sy  the 
[dalntlff  lost  the  right  to  prMecnte  the  cause 
any  further;  In  other  words,- Oiat  the  action 
must  be  prosecuted  to  judgment  against  both 
the  ownCT  and  occupant,  if  pnwecutad  at  all. 


«S9ror  otlMT  OMsa  Mt  isms  topic  uaA  KBT-NUMBBB.  la  all  K«j-Niuntwr«d  DIsoMs  and  Iad«XM 

Digitized  by  Google 


470 


201  PACIFIC 


hepobteb 


There  are  certain  cases  of  joint  tort-feasors 
where  this  principle  would  probably  apply, 
but  such  is  not  the  situation  herein.  In  con- 
sidering the  question.  It  is  well  to  remember 
that  the  principal  purpose  of  the  action  is  to 
abate  and  prev^t  a  nuisance ;  It  being  a  pro- 
ceeding in  rem,  primarily  against  the  prop- 
erty because  it  Is  malntaioed  and  used  in  vio- 
lation of  the  law.  The  statute  contemplates 
that  the  owner  and  occupant  shall  be  made 
parties  to  the  action  to  afford  them  an  oppor- 
tunity to  meet  the  accusation  and  protect 
their  property  interests,  but,  when  It  has 
been  shown  that  the  building  is  used  for  sudi 
immoral  purposes,  the  owner  cannot  resist 
the  abatem^t  of  the  nuisance  simply  because 
the  court  has  seen  fit  to  dismiss  the  action  as 
to  the  occupant.  It  Is  manifest  that  he  Is 
not  prejudiced  in  any  manner  by  such  dis- 
missal, however  erroneous  it  may  be.  The 
case  is  entirely  different  from  those  instances 
of  Joint  personal  liability  where  there  may 
be  the  right  of  contrlbutltm.  Besides,  the 
record  does  not  show  upon  what  ground  the 
action  was  dismissed  nor  upon  whose  mo- 
tion. We  may  assume  that  it  was  done  at 
the  instance  and  according  to  the  request  of 
appellants.  If  so,  they  would  not  be  heard 
to  question  a  righteous  Judgment  upon  the 
ground  that  It  was  irregularly  rendered  by 
reason  of  an  error  committed  at  their  own 
solicitation.  For  be  It  said  that,  according 
to  the  findings,  the  court  committed  error  In 
dismissing  the  action  against  Jessie  Greoi. 
As  to  her  tt  may  be  said,  in  addition,  that 
she  has  no  ground  for  complaint,  tince  her 
property  was  not  sold,  as  might  have  been 
(lone  under  the  evidence.  It  was  ordered 
removed  from  the  building,  but  this  is  a 
necessary  Incident  to  the  Judgment  closing 
the  building  for  a  year,  and  the  result  was 
really  more  fftvorable  to  her  than  she  bad 
the  right  to  expect 

[2]  There  is  no  room  for  the  apiOlcatina 
of  section  1887  of  the  Penal  Code,  providing 
that  tho  dlamlsaal  of  an  action  for  a  nUsde- 
meanor  **i8  ft  bar  to  any  other  prosecatl<m  for 
the  same  offense,"  etc.  That  refers  to  criml' 
nal  proceedings;  while  here  we  axe  dealing 
with  an  equitable  actton  tor  the  abatement 
of  a  noisance  McCarthy  t.  Gaston  Bldge 
MIU,  etc.,  Co^  144  Cal.  642.  78  Pac  7.  The 
civil  action  is  entirely  distinct  from  the  crim- 
inal, and  the  prosecution  of  one  does  not  pro- 
hiUt  the  preeeeutlon  d  the  other.  We  may 
add  that  there  is  no  evidence  In  the  record 
that  any  criminal  proceeding  has  been  iur 
stitnted  against  elUier  of  the  defendants. 

[3,  4J  Squally  without  merit  is  the  claim 
that  the  amendment  to  the  complaint,  allow* 
ed  by  the  cotnt  after  the  cause  was  set  tox 
trial  "set  up  an  enUrely  new  cause  of  action, 
leaving  the  court  with  no  Jurisdiction  to  pro- 
ceed further  in  tlie  summary  proceeding." 
It  seems  that  a  mistake  was  made  In  the 
descriptloii  of  the  property,  it  being  desig- 


nated In  the  original  complaint  as  lots  0  and 
10,  whereas  it  was  really  lots  7,  8,  and  9; 
and  the  court  permitted  the  correction  to  be- 
made.  We  can  conceive  of  no  reason  why  the 
court  should  not  allow  such  amendment  In 
that  respect  this  class  of  actions  stands  upon 
the  same  footing  as  other  proceedings.  The- 
amendment  was  in  furtherance  of  Justice  and 
was  authorized  by  the  Code  and  the  decisions 
of  the  courts.  Code  Civ.  Proa  {  473 ;  Carter 
V,  Lothian,  133  CaL  451,  65  Paa  962.  Of 
course,  the  court  did  not  lose  Juriadlctioa 
of  the  cause  by  reason  of  said  amendment 
nor  is  there  anything  to  show  that  appellants 
were  at  all  prejudiced  thereby.  If  they  had 
desired  additional  time  in  which  to  plead  or 
to  secure  further  evidence  iu  cfMisequence  of 
said  amendment,  they  should  have  requested 
it  Manifestly,  though,  the  amendment  was 
of  such  nature  as  to  require  no  con  tin  nance 
of  the  trial. 

[5,  8J  It  Is  claimed  that  the  court  failed 
to  find  upon  "material  allegations  of  the 
answer."  The  specification  Is  too  ind^nlte 
to  demand  particular  notice.  However,  we 
find  no  material  allegation  that  did  not  re- 
ceive attention  in  the  findings.  Moreover, 
if  there  be  any  such  allegation,  "It  must  be 
presumed,  In  the  absence  of  a  contrary  show- 
ing in  the  record,  that  there  was  no  evidence 
which  would  have  sustained  a  finding"  Id 
their  favor  on  such  Issua  Coats  v.  Coats. 
160  Cal.  671,  118  Pac.  441,  36  L.  R.  A.  (N. 
S.)  844. 

11,  II  The  only  other  <A]ectlon  worthy  of 
notice  is  that  the  conrt — . 

"after  having  already  acquitted  the  oeeivuit 
of  the  bonding,  Jessie  Green,  of  the  charge  of 
maintaining  a  nalsance  then  proceeded  In  the 
same  action  to  find  her  guilty  of  the  same 
charge  and  inflicted  upon  her  the  penalty  of 
such  unwarranted  conviction,  to  wit  eviction 
from  the  accused  building,  confiscation  of  her 
lease,  and  removal  of  all  her  personal  property 
therefrom,  *  •  *  contrary  to  the  express 
mandates  of  amnidmenta  5  and  6  of  the  Gonstt- 
toUon  of  the  United  States  of  America." 

This  objection  erroneously  assumes  fbut 
the  court  acquitted  said  Green  ot  the  cibarse 
of  maintaining  a  nuisance.  The  fact  is  that 
the  court  found: 

"That  said  Jessie  Green  Ii  the  owner  of  the 
fnrniture,  fixtures,  and  mudcal  Instruments  and 
other  movable  property  situated  in  said  build- 
ing, and  that  the  same  are  used  in  conducting, 
maintaining,  aiding,  and  abetting  said  nuisance.'^ 

It  is  true,  as  already  seen,  tbat  for  some 
undisclosed  reason  tlie  action  as  to  her  was 
dismissed,  but  this  was  after  she  had  taer 
day  in  court  and  the  opp(»tuni^  to  dtfend 
the  action,  nie  dismissal  was  apiparaitlr  an 
unwarranted  favor  granted  to  ber  and  aftved 
her  the  payment  of  costs  oC  suit 

That  said  amendments  have  no  appUcfttlOB 
to  the  case  la  dulte  ai^arent  The  onl7  pro- 
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vision  therein  tbat  conld  pos^bly  be  regard- 
ed as  bearing  npon  tbe  controversy  is  the  one 
prohibiting  the  taking  of  ontfs  property 
"without  dne  process  of  law." 

But  she  was  afforded  the  beneQt  of  every 
privilege  that  the  law  contemplates,  and  it 
was  only  after  full  bearing  that  tbe  court 
ccmcluded  tbat  said  nuisance  existed  and 
was  being  maintained  by  tbe  defendants. 

Of  course,  there  can  be  no  questi<Hi  tbat 
the  state  has  authority  to  proride  tor  the 
abatement  of  nuisances,  whether  they  exist 
by  tbe  fault  of  Individuals  or  not  Cooley's 
Constitutional  Llmltati<Kis  <7th  EdO  p^  840. 

It  may  be  added  that  our  Supreme  Court 
has  held  tbat  the  Sixth  Amendment  to  the 
GoDStltutton  of  the  United  States  has  no  aiH 
plication  to  proceedings  in  our  state  courts. 
People  T.  Nolan.  144  CaL  70,  77  Pac.  774. 

We  can  see  no  merit  In  tbe  claim  of  an^* 
lanta^  and  tbe  jndsment  Is  affirmed. 

We  ODDCur:  FINCH,  P.  J.;  HAItT,  3, 


MEYERS  V.  BRADFORD  -rt  aL   <CIV.  2292.) 

(District  Court  <a  Appeal.  Tbird  IXstriet,  Call- 
fomla.   Sept  6,  1921.  Hearing  Denied  bf 
Supreme  Court  Nov.  S,  1921.) 

1.  Munldpal  oorporatlORS  ^705(1) —Trial 
«=s>l94(IS)— Inatraotion  that  itrlver  should 
always  have  autonoMIe  under  coatroi  and  aot 
astuaie  that  road  was  dear  held  proper. 

In  an  action  for  damages  to  an  automobile 
from  coUiaion  on  a  city  street,  an  instruction 
that  it  is  the  operator's  duty  to  keep  his  motor 
vehicle  always  under  control,  bo  as  to  avoid  tbe 
collision  with  others  using  the  highway,  and 
that  he  haa  no  right  to  assume  that  the  road 
ia  dear,  but  under  all  drcumatances  and  at  all 
times  must  be  rigOant,  and  must  anticipate  and 
expect  the  presence  oC  others,  and  that  the  fact 
that  he  did  not  know  that  any  one  was  on  the 
highway  did  not  excuse  conduct  amounting  to 
reeklessnesB,  bad  he  so  known,  held  proper  and 
not  to  iuTBde  tbe  jnry's  province. 

2.  Daaagea  ^b39— Far  losa  af  aaa  af  aataaio- 
Mia  reoavarabla. 

Where  defendant's  negligence  caused  an  au- 
tomobile wreck,  plaintiff  could  recover  damages 
for  the  use  of  his  machine  while  it  was  being 
repaired. 

3.  Damages  ^9106— For  loss  of  use  of  auto- 
mobile wracked  by  defeadaafs  aagllgeaee 
woald  be  the  cost  of  use  of  ethar  atashlae 
whethar  oae  hired  or  aot. 

Under  Civ.  Code,  (  3333,  the  measure  of 
plaintiff's  damages  for  loss  of  the  use  of  his 
automobile  while  being  repaired,  after  injury 
from  collision  through  defendant's  oesUgence, 
would  be  the  cost  of  biting  another  machine  for 
his  use,  whether  ha  hired  one  or  not. 


4.  Apped  and  amr  «=3l068(4) —Defendant 
may  not  objeet  to  measure  of  damages  ia 
matter  for  which  damages  were  not  allowed^ 
In  an  action  for  damages  to  an  automobile 
caused  by  defendant's  negligence  resulting  In  a 
collision,  defendant  may  not  complain  as  to 
measure  of  damages  for  plaintiffs  loss  of  use 
of  his  machine,  where  the  jury  Undoubtedly  al- 
lowed nothing  therefor. 

Appeal  tmm  Superior  Oonrt,  Sacramento 
Ommty ;  Charles  O.  BnslA,  Judge. 

Action  by  J.  S.  Meyers  agsinst  Mrs.  George 
B.  Bradford  and  others.  Judgment  for  plain- 
tiff, and  the  defendants  appeaL  Affirmed. 

Downey  &  Downey,  of  Saeramento,  for  ap- 
pellants. 

P.  H.  John  SOD,  of  Sacramento,  for  reqxmd- 
&it 

BUBNETT,  J.  PlaintilE  recovered  Jnds- 
ment <ni  a  Twdict  in  his  favor  few  $400  fi>r 
damagea  to  lUa  antomobUe  received  tbroui^ 
a  oolUaion  with  tbe  car  at  RppeOBxi^  at  the 
Intersection  of  Twenty-IToarth  and  IT  atreeta 
in  the  dty  of  Sacramento,  and  tbe  appeal 
Is  from  aald  Judgmmt  It  la  not  disputed 
that  tbe  evidence  Is  sufficient  to  support  the 
verdict  and  judgment  In  req>ect  to  the  neg^ 
llgence  of  defendants,  the  want  of  cmtribu- 
tory  negligence  on  the  part  of  plalntilf  and 
the  amount  of  damages  awarded.  Indeed, 
there  seems  to  be  no  substantial  conflict  as 
to  any  of  these  elements  lnv<dved  In  the  case, 
and  even  tiie  testimony  of  defendants  showed 
them  to  be  diaiceable  with  actionable  aos- 
llgence. 

[1]  Two  points,  however,  are  made  by  ap- 
petlanta:  First,  tbat  tbe  court  erred  In  In- 
structing the  jury  that  *lt  is  part  of  the 
duty  of  the  operator  of  a  motor  vehicle  to 
ke^  his  machine  always  under  control  so 
as  to  avoid  collisions  vrltb  pedestrians  and 
other  persons  using  the  highway.  He  has 
no  right  to  assume  that  tbe  road  Is  clear, 
but  under  all  circumstances  and  at  all  times 
he  must  be  vigilant  and  must  anticipate  and 
expect  the  presence  of  others.  Accordingly, 
the  fact  that  he  did  not  know  that  any  one 
was  on  tbe  hl^way  la  no  excuse  for  conduct 
whldi' would  have  amounted  to  recklessness 
it  he  bad  known  tbat  another  vehicle  or  i;>er: 
aon  was  on  the  hls^way."  And,  aeoond,  that 
the  court  waa  not  warranted  in  authorizine 
a  recovery  for  tbe  value  of  the  use  <eC  the 
madilne  while  it  was  being  repaired. 

That  said  Instruction  demands  the  proper 
attitude  of  an  operator  in  the  situation  re- 
ferred to  can  hardly  admit  of  doubt  It 
suggests  a  fundamental  principle  that  must 
be  observed  In  order  to  avoid  illegal  injui? 
to  another.  Tbe  basis  of  the  instructlcm  Is 
tbat  in  the  enjoyment  ot  a  common  right  tbe 
participant  most  exerdse  nmstant  care  that 
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the  correlatlTe  rigbt  of  others  may  not  be 
nimeceasBiUy  impaired  or  destroyed.  TbA 
lilgliways  are,  of  course^  establislied  and 
mainbilned  at  public  expense  for  the  use  and 
benefit,  fw  lawful  pnTi>oaes,  of  all  the  cit- 
izens, and  It  cannot  be  claimed  tbat  the 
drivers  of  automobiles  have  any  special  right 
or  privilege  In  the  use  or  enjoyment  thereof. 
The  law  indeed  Imposes  uptm  them  a  degree 
of  care  commensurate  with  the  peculiar  haz- 
ard attending  the  operation  of  these  modern 
vehicles. 

If  said  Instruction  does  not  contain  sound 
doctrine,  then  the  converse  of  the  proposi- 
tions therein  contained  may  be  adopted  as 
the  right  rule  for  the  guidance  of  uatomobile 
drivers.  The  court  would  then  declare  the 
law  to  be  Uiatr— 

"It  Is  not  a  part  of  the  duty  of  an  operator 
of  a  motor  TChide  to  keep  his  machine  always 
under  control,  or  that  it  la  his  daty  to  keep  it 
under  control  only  a  part  of  the  time;  that  he : 
baa  the  ri^bt  to  assume  that  the  road  is  clear, 
and  under  no  drcumstancea  and  at  no  time  must 
he  be  vigilant  or  antidpate  or  expect  the  pres- 
ence of  others;  and  if  he  does  not  know  that 
any  one  else  is  on  the  highway  he  is  excusable 
for  conduct  that  would  amount  to  recklessness 
if  he  did  know  that  another  was  n^g  It" 

The  absurdity  of  SQch  a  role  la,  oC  course, 
apparent.  Even  the  undertakers,  whose  burt- 
ness  would  be  greatly  promoted  thereby, 
would  hesitate  to  indorse  it  But  It  Is  due 
the  learned  counsel  for  appellants  to  say  that 
their  stricture  is  realiy  confined  to  the  last 
part  of  the  Instruction.  It  must  be  plain, 
however,  that  the  driver  Is  not  excusable 
for  reckless  ccmduct  because  he  does  not 
know  that  another  may  be  using  the  high- 
way. From  the  very  nature  of  the  situation 
he  is  chargeable  with  knowledge  and  be  must 
anticipate  such  contingency  as  arose  In  this 
case.  It  may  be  true,  as  suggested  by  ap- 
pellants, that  in  out  of  the  way  places,  or 
at  late  hours  of  the  night,  or  In  extrem^y 
stormy  weather,  the  rule  Is  not  so  strict,  and 
It  would  not  be  so  unreasonable  for  him  to 
assume  that  the  highway  is  more  or  less 
deserted.  But  the  collision  herein  occurred 
before  dark,  In  the  heart  of  the  residence 
district  of  the  city,  at  the  Intersection  of 
two  highways  In  constant  use,  and  the  fact 
that  It  was  raining  emphasized  the  duty  of 
the  driver  to  be  careful  and  vigilant.  Cita- 
tion of  authorities  is  hardly  needed  for  a 
proposition  so  obvious,  but  we  may  refer  to 
these  cases  noted  in  resptnident's  brief: 
Graham  v.  Hagmann,  270  IlL  25S,  110  N.  IX 
337;  Tbies  v.  Thomas  (Sup.)  77  N.  X.  Supp. 
276;  BIrkett  v.  Knickerbocker  Ice  Co.,  110 
N.  Y.  604.  18  N.  B.  108;  Lauson  T.  Fond  da 
JAC,  141  Wis.  B7,  123  N.  W.  020,  25  U  B,  A. 
Qf.  a.)  40,  135  Am.  8t.  Rep.  30. 

In  giving  the  instruction  the  court  did 
not  invade  the  province  of  the  Jury.  It 


stated  menAy  a  recognized  i^dple  of  law 
that  was  Involved  In  the  case,  and  it  left 
to  the  Jury  tba  detKmlnatlon  of  the  questloa 
ot  fiict  whether  the  conduct  oC  aiq;>dlants 
fell  within  the  contemplation  of  such  prin- 
ciple. Indeed,  the  Instructions  were  full  and 
accurate  as  to  the  doctrine  of  negligence,  and 
they  have  escaped  the  critldsm  of  appellants, 
save  in  the  instance  to  whUdi  yn  have  re- 
ferred. 

[2,  3]  As  to  the  othex  question.  It  Is  appar- 
ent  that,  by  reason  <a  the  n^Ugence  of  de- 
fendants, plaintiff  was  derived  of  the  use 
of  hia  machine  while  It  was  being  repaired, 
^is  is  a  thing  of  value,  and  It  is  difficult 
to  undmitand  why  It  should  not  be  con- 
sidered a  part  of  the  detriment  suffered  by 
plaintiff  in  ccnseguence  of  tbe  acddoit.  The 
general  rule  ai^llcable  to  the  situatltm  Is 
found  In  section  3338  at  the  OlvU  Code  as 
follows: 

"Tor  the  breach  of  an  obligation  not  arlaiiv 
from  contract,  the  measure  of  dunages,  except 
where  otherwise  expressly  provided  by  this 
Code,  is  tbe  amount  which  will  compensate  for 
all  the  detriment  proximately  caused  thereto, 
whether  It  could  have  been  antidpated  or  not" 

The  only  difflcolty  Is  in  determining  tbe 
flnandal  measure  of  the  use  of  the  machine ; 
In  other  words,  how  much  money  would  com- 
pensate fOr  the  loss  of  Its  use  during  the  time 
It  was  bdng  repaired.  If  the  plalntUT  had 
hired  another  machine,  what  he  paid  for  It 
If  the  roital  value,  would  furnish  a  practi- 
cable and  reasonable  measure  of  his  loss. 
But  he  suffers  an  equal  detriment  if  he  (ftooses 
to  do  without  a  machine  while  his  Is  being 
repaired,  and  there  seems  to  be  no  sound 
reason  why  Oie  raital  value  of  such  ma- 
chines should  not  be  taken  in  either  case  as 
a  fair  measure  of  lils  loss.  Upon  this  sub- 
ject the  aothozitlM  are  not  altogether  nnl- 
tonn.  bnt  we  think  the  better  view  Is  with 
respondent 

In  Dettmar  t.  Bunts  Bros.,  Ill  Misc. 
189.  181  K  Y.  Supp.  146,  It  was  held: 

"1.  Damages  for  loss  of  use  of  an  automobOe 
may  be  allowed  against  one  who  negligently  in- 
jures it  although  the  owner  Intended  to  use  it 
only  for  pleasure,  and  not  for  rent  or  pt^t. 

"2.  Bvldence  of  tbe  rental  value  of  an  auto- 
mobile is  admissible  upon  the  question  of  the 
compensation  to  be  awarded  the  owner  for  being 
deprived  of  its  use  through  another's  negli- 
gence, although  be  did  not  intend  to  rent  It  or 
use  it  for  profit 

"3.  Evidence  of  rental  value  is  admissible  not 
as  furnishing  the  exact  measure  of  danugea. 
but  as  one  of  the  facta  to  be  considered  in  as- 
certaining the  extent  of  the  injury.** 

Other  cases  to  the  same  effect  are  FOrklns 
T.  Brown*  132  lean.  294.  UT  S.  W.  1158.  L. 
B.  A.  a015F,  723.  Ann.  Cas.  1917A.  124; 
Cook  T.  PadEard  Mot<»  Car  Co.,  88  Conn.  680. 
02  AtL  413.  U  a.  A.  19160,  319;  Banta  v. 
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St&mftod  Motor  Co.,  86  Conn.  51.  92  AO.  66S; 
Universal  Taxi  Co.  r.  BlumenUuU  (Sup.)  143 
N.  T.  Snpp.  1056.  See,  also,  SedBwldc  on 
Damages  (9th  Qd.)  i  248b. 

It  Is  cl^r  tbat  this  element  is  a  part  of 
the  general  damages  suffered  by  plaintiff, 
and  it  is  not  subject  to  any  special  provision 
of  tbe  statute,  as  was  the  case  In  I^nch  v. 
McGhan.  7  CbL  App.  132,  98  Fac  1014.  It 
Is  rather  analogoos  to  Llnfortli  v.  S.  F.  O.  & 
E.  Co..  156  Gal.  58, 108  Fac  820, 10  Ann.  CasL 
1230,  wherein  a  building  was  injured,  and 
In  discussing  the  elements  of  damage,  ttie 
court  said  Out  the  plaintiff  was  entitled  to 
the  cost  of  the  repairs  and  that  ''compensation 
for  the  loss  ct  ttie  use  of  the  property  Is  In 
predae  acood  wiUi  section  8383  of  tbe  C!lvII 
CDd&** 

[4]  But  If  we  were  to  concede  that  the 
tilal  court  took  an  erroneous  view  of  this 
feature  of  the  case,  it  should  be  held  that  It 
was  without  prejudice,  for  the  Juiy  tmdoubt- 
edly  allowed  plaintiff  nothing  for  the  loss 
of  the  use,  since  the  evidence  shows  without 
conflict  that  the  damage  to  the  machine  ex- 
ceeded the  sum  of  $400.  Under  smch  clrcum- 
etances  we  would  presume  that  the  general 
verdict  was  based  upon  those  elemoits  of 
damage  that  were  unquestionably  Involved, 
rather  than  upon  one  of  doubtful  propriety. 

We  see  no  merit  In  the  appeal  and  the 
Judgmfflt  is  afBxmed. 

We  concur:   FINCH,  P.  J. ;  HART,  J. 


Ex  parte  THOMPSON.    (Cr.  roi3.) 

{District  Coort  of  Appeal,  First  District,  Divi- 
sion 1«  California.   Sept  7, 192L) 

Habeas  oorpas  «=>S4— Prisons  ^15— Petltlos 
for  habeas  corpss  IssnffloieBt;  credits  for 
gootf  behavior  available  only  If  accorded  by 
board. 

>  Under  the  Indeterminate  ,  Sentence  Law, 
credits  for  ffood  conduct  are  available  to  reduce 
a  priaoner'a  thne  of  confinement  only  if  accord- 
ed hy  the  state  board  of  iwison  directors  and 
not  forfeited  by  them;  bmee  a  petition  for  ha- 
beas corpas  by  a  prisoner*  rfftm^ng  to  be  hdd 
in  custody  after  expiration  of  the  thne  when, 
after  allowance  of  credits  earned,  his  term  of 
imprisonment  expired,  waa  insufficient,  where  it 
did  not  appear  therefrom  that  the  board  had 
accorded  petitioner  any  credits  or  that  they 
had  not  forfeited  any  which  had  been  given. 

Application  by  Fleet  S.  Thompson  for  writ 
of  habeas  corpus.  Writ  denied. 

Fleet  B.  Thompson,  In  pro.  per. 


THOMPSON  473 

P.) 

PERCUBIAM.  In  the  verified  petition  for 
a  writ  of  habeas  corpus,  filed  In  this  matter. 
It  is  alleged  that  the  petitioner  Is  unlawfully 
held  In  custody  by  the  warden  of  the  state 
prison  at  San  Quentin,  after  tbe  expiration 
of  the  time  when,  with  the  allowance  of  cred- 
its earned,  his  term  of  imprisonment  expired. 
His  allegation  Is  that  he  has  "earned'*  all 
the  credits  provided  for  by  the  rules  regulat- 
ing the  government  of  prisoners  at  the  pris- 
on, and  that  non6  have  been  forfeited. 

The  petitloner'a  contentiim  Is  based  upon 
an  erroneous  theory  of  the  present  law  gov- 
erning audi  matten.  Formerly  a  prisoner 
in  one  of  the  stattfs  penal  Institutlona  was 
entitled,  as  of  right,  to  certain  fixed  credits 
earned  1^  good  behavior  while  under  re- 
straint By  the  enactment  of  the  indeter- 
minate sentence  law,  which  went  Into  effect 
July  27,  1917  (Stats.  1917,  p.  605),  the  Leg- 
islature did  away  with  the  plan  theretofore 
in  force  by  which  these  credits  for  good  be- 
havior were  given.  In.  re  Lee,  177  Cal.  680, 
695,  171  Paa  958.  Following  the  decision  of 
the  Supreme  Oonrt  In  the  Lee  Case,  the 
state  board  of  prison  directors  adopted  a 
comprebeneive  ayston  under  which,  as  we 
understand  it,  the  matter  of  tbe  good  be- 
havior of  a  prisoner,  and  the  recognition  to 
be  given  to  sn^  conduct  becomes  a  matter 
of  consideration  and  affirmative  actlm  by 
the  board  In  each  particular  case. 

The  petitioner  was  received  at  the  prison 
February  15,  1919.  Thereafter,  according 
to  his  petition,  the  board  of  prison  directors 
fixed  his  term  at  three  years  from  and  after 
the  date  on  yrbich  he  waa  received  by  the 
warden,  and  provided  there  should  be  de- 
ducted from  the  time  of  his  confinement  the 
a^rregate  ot  all  credits  provided  by  the 
board,  which  the  pristmer  dwuld  have  earn- 
ed and  not  forf^ted.  He  alleges  he  has 
earned  certain  credits  whidt  have  not  been 
forfeited.  But  under  the  decision  in  the  Lee 
Case,  and  according  to  the  rules  and  usage 
in  vogue  at  tbo  prison,  as  we  understand 
them,  the  allegattons  are  not  aufllclent  It 
iB  not  made  to  appear  that  tbe  board  of 
prison  directors,  by  any  act  on  its  part  has 
accorded  the  petitioner  any  credits  for  good 
ccmduct  or,  if  any  have  been  givoi,  but  that 
they  may  have  been  declared  forfeited  by 
Qie  board.  In  view  of  the  fact  that  petition- 
er was  released  on  parole,  which  was  later 
revoked  by  the  board,  and  the  prisoner  only 
recoitly  r^rned  to  the  prison,  we  may  safe* 
ly  Infer  that  he  ia  a  "parole  vlolatov.^  who 
has  lost  the  good  standing.  If  any,  he  maj 
have  previously  attained. 

The  application  for  the  writ  Is  denied. 
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CLARKSON  V.  MOIR  (two  cases). 
(Civ.  3685.) 

(IKstriet  Court  of  Appeal,  Second  District,  Di- 
vioion  1,  C!«lifoniia,  Aog.  8,  1921.) 

1.  Appeal  aad  error  $=9694(1)— Sufflcieaoy  of 
evidence  not  reviewable,  where  bill  of  excep- 
tions does  not  specify  iBsuffleiendes. 

Where  the  bill  of  exceptioss  contaiiiB  do 
8pe4^catioii8  of  particolaTS,  wherein  the  evi- 
dence is  claimed  to  be  insaffielent  to  sastain  the 
findings,  its  sufiBciency  cannot  be  considered  on 
an>eal  from  the  judgment,  and  the  role  extends 
to  review  of  proceedings  on  motion  for  new 
trial,  where  the  record  is  brought  up  Iv  bill 
of  exceptions. 

2.  Partlea  «s»S5(3)— Error  as  to  InKlal  of  par. 
ty  aamei  la  aibjeet  of  amendment. 

Where  action  was  brought  against  I^rdia 
F.  Moir,  when  Lydia  M.  Moir  was  intended,  the 
error  la  subject  to  correction  bj  amendmmt. 

3.  Limitation  of  aetlona  «=»t21(2)  —  Anend< 
ment  as  to  name  of  party  relates  back. 

Where  an  amendioent  is  filed  correcting  the 
name  of  defendant  by  changing  an  initial,  the 
action  abould  be  regarded  aa  ha^ng  commenced 
against  snch  party  at  the  time  the  original 
complaint  was  filed. 

4.  Judgment  «==»8I8(2)— Of  foreign  oooatry  as 
to  liability  of  stodtlioldera  hero  blodino  with- 
out notice  served  In  auoh  eouatry. 

Proceedings  in  the  Supreme  Court  Of  On- 
tario, Canada,  finding  a  eorxmration  insolvent 
and  listing  the  amount  for  which  atonkholders 
reeling  here  are  liaUe,  is  binding  and  enforce- 
able here,  tiiongh  notice  of  the  proceedings  was 
not  served  on  them  within  the  jurisdiction  of 
that  court;  the  oidy  notice  had  being  served 
here. 

Appeal  trora  Superior  Court,  Los  Angeles 
County ;  Frederick  W.  Houser,  Judge. 

Action  by  Ceoftrey  T^gnmoutta  Clarkson, 
as  UQuldator  ot  the  Sovwelgn  Bank  of 
Canada,  against  Georglanna  Esther  Moir, 
and  action  by  same  plaintiff  against  Liydia 
M.  M(dr.  Judgment  for  plaintiff,  and  defend- 
ants appeal  Presented  on  one  bill  ot  excep- 
ttons  and  record.  Affirmed. 

WUllams  A  Williams,  ct  Los  Angeles,  for 
apptilants. 

Donald  Barker,  of  Los  Angeles  (Wm.  H. 
Neblett,  of  Lw  Angeles,  of  counsel),  for  re- 
spondinit 

CONRET,  P.  J.  Separate  actions  were 
brought  against  appellants,  and  judgments 
rendered  against  each  of  them,  from  whldi 
judgments  they  have  ai^iealed.  In  accord- 
ance with  stipulatUms  of  the  parties,  the  ap- 
peals are  presented  on  one  bill  of  exceptions 
and  record.  Each  of  the  defendants  was  held 
liable  to  pay  to  the  plalntUf,  aa  liquidator  of 
the  Sovereign  Bank  of  Canada,  an  amount 
equal  to  the  par  value  <a  the  shares  held 


by  her  in  that  bank,  a  corporation  which  be- 
came insolrenL  The  recovery  was  baaed  up- 
on the  Insolvency  of  the  corporation  and  re- 
sulting proceedings  and  judgmrait  of  the  Su- 
prone  Court  of  Ontario,  In  the  Dominion  of 
Canada,  as  set  forth  in  the  amended  com- 
plaint. The  proceedings  In  the  Supreme 
Court  of  Ontario  were  conducted  under  the 
"Wlndlng-Up  Act,"  and  amendment  thereto, 
of  the  Dominion  of  Oinada.  In  the  judg- 
ment rendered  in  those  proceedings,  each  of 
the  defendants  were  designated  as  contribu- 
tory, and  setUed  upon  the  list  of  contrlbu- 
tories  for  a  stated  amoimt,  and  a  call  was 
thereby  made  for  the  full  amount  for  which 
the  contributory  named  was  settled  upon  the 
list  of  contributories. 

The  present  actions  were  commenced  on 
the  26th  day  of  January,  1916.  The  answers 
of  the  defendants.  In  addition  to  d^Uals  of 
some  of  the  allegations  in  the  complaints  al- 
leged that  the  bank  became  Insolvent  on  or 
about  the  18th  day  of  January,  1908,  and  that 
the  actions  were  barred  by  the  provisions  of 
section  359  of  the  Code  of  Civil  Procedure. 
Under  the  provisions  of  that  section,  an  ac- 
tion brou^t  against  a  stockholder  of  a  cor- 
poration to  enforce  a  liability  created  by 
law  must  be  brought  within  three  years  after 
the  liability  was  created.  In  Boyal  Trust 
Co.  V.  MacBean,  168  Cal.  642,  144  Pac.  139. 
which  was  an  acti<m  similar  to  those  now 
under  consideration,  It  was  held  that — 

"The  liability  was  created,  at  the  latest,  upon 
tbe  beginning  of  the  status  of  Insolvency,  and 
the  three-year  period  of  limitation  began  to  run 
tiien." 

[11  In  the  present  actions^  the  court  fonnd 
that  all  of  the  lUlegations  of  the  amended 
complaint  are  true;  and  that  tbe  bank  did 
not  become  Insolvent  until  90  days  after  tbe 
30th  day  of  June,  1913.  App^lants  contend 
that  tbe  corporation.  In  fact,  became  Inaol- 
v«it  at  the  time  stated  in  their  answers. 
We  must  decline  to  examine  the  evidence  for 
the  purpose  of  questioning  tbe  fln^lngs  of 
fact  The  bill  of  excepti<ms  oontaina  no  spe<d- 
flcatlons  <rf  parUculaiB  wberein  the  evidrace 
Is  claimed  to  be  Insufficient  to  jostllV  any  of 
the  findings.  In  tbe.  absence  ctf  sncb  ^lecIO- 
catifflw,  the  question  of  tbe  sufflclettcy  of  the 
evldmce  to  sustain  tbe  findings  cannot  be 
considered  on  appeal  from  the  Judgment 
This  rule  extends  to  tbe  review  of  proceed- 
ings on  motion  for  a  new  trial  where  the  rec- 
ord Is  tn;ougbt  up  by  a  bill  of  exceptions. 
Mills  T.  Brady,  196  Pac.  776;  Beeson  v. 
Schloss  (Sup.)  192  Pac.  292 ;  Millar  v.  Millar 
(Sup.)  175  CaL  799,  167  Pac.  894,  U  B.  A. 
1918B,  415,  Ann.  Cas.  1918E,  184. 

[2,3]  On  behalf  of  appellant,  Lydia  M. 
Moir,  it  is  claimed  that  tbe  action  against 
her  Is  barred  for  the  additional  reason  that 
tbe  action  was  originally  commenced  against 


•For  other  essM  sh  muu*  tosle  ud  KBT-NUHBBB  la  all  Kar-Nnmbwad  Dlcwta  ud  ttOnm 
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asoQier  party,  and  that  tUs  aKWllant  was 
not  made  a  party  def«idant  imttl  May,  1917 ; 
also  tbat  the  court  erred  In  permtttlns  sub- 
stitntira  of  appellant  in  place  of  the  original 
aole  d^endant  in  the  action.  Ftn-  tlie  rea- 
sons htteinabove  stated,  we  can  consider  this 
point  only  to  fbe  extent  that  the  facts  aiqjear 
in  the  Judgment  rolL  As  shown  by  the  orig- 
inal complaint,  the  action  was  ennmaiced 
against  Lydla  F.  Molr.  In  the  amouded  com- 
plaint,  the  defendant  Is  named  as  Lydla  M. 
Heir  (sned  her^  as  Lydla  V.  McAx).  The 
second  amended  oomi^laint  logins  tlius: 

"Gomes  now  the  plaintiff  and  by  leave  of  court 
amends  Iiis  complaint  herein  and  for  cause  of 
acdon  against  the  defendant,  Lydia  M.  Moir 
(who  was  originaUr  sned  herein  as  Ijydia  F. 
Uoir),  alicgea." 

In  ber  answer,  appellant  alleged  OAt  Ae 
has  nerer  been  known  as  Lydla  F.  Moir,  and 
that  the  person  originally  sued  herein  undor 
that  name  la  her  mother.  But  the  court 
found  that  the  p&tmm  sued  and  intended  to 
be  sued  herein  was  and  la  tlie  defendant, 
Lydla  M.  Uofe;  tSiat  there  was  no  substitu- 
tUn  of  one  defendant  for  another,  but  that 
by  mistake  and  inadvertoiee  the  middle  Ini- 
tial of  the  defendant  was  etroneously  In- 
serted In  the  original  complaint  and  smn- 
mons  as  '*F"  instead  of  "H,"  and  that  the 
oom^aint  was  amended  accordingly  when 
said  mistake  was  dlsoorered.  We  have  no 
doubt  that  an  error  of  thla  Idnd  may  be  cor- 
rected, and  that  the  action  dunild  be  regarded 
as  having  be»  oommoieed  against  appellant 
at  the  time  -whsa  the  original  c(Hnplaint  was 
filed.  Allison  t.  Thomas,  72  Gal.  562,  14 
Pac.  S09, 1  Am.  St  Bq».  SB.  In  16  Ann.  Gas. 
117,  numerous  cases  are  cited  In  support  of 
ttie  proposition  that— 

**rbe  weight  of  authority  seems  to  be  that, 
in  civil  proceedings,  a  mistake  made  in  the  mid- 
dle Initial  of  a  name  by  the  insertion  of  an 
enroneons  initial  for  the  correct  one  is  im- 
material, and  should  Iw  disregarded." 

Appellants  next  suggest  that  the  Insolvency 
ot  the  bank  as  early  as  1011  Is  estabUshed 
by  the  finding  of  the  court  that  certain  drcu- 
lar  lettora  to  diarehtdders  were  sent  out  by 
the  general  manager  of  the  bank  as  alleged 
In  the  answer  of  appellants.  But  tlie  find- 
ings of  the  court  tbat  certain  specifled  alle- 
gations of  the  answers  are  imtrne  included 
the  alleged  facts  concerning  the  laws  of  Can- 
ada, upon  which  appellants  relied.  Since 
these  findings  must  be  accepted  as  establish- 
ing the  facts  of  the  case,  the  only  law  by 
which  tbe  questicm  of  Insolvency  of  the  bank 
may  be  tested  consists  of  tlw  statutory  pro- 
visions  contained  in  the  complaint.  It  must 
therefore  be  seeded  to  be  true,  as  found  by 
the  court,  that  the  bank  did  not  t)ecome  In- 
solvent until  90  days  after  the  30th  day  of 
June,  1013. 

[4]  Finally,  it  is  daimed  that  the  proceed- 


ings, orders,  and  Judgmoit  In  the  Insolvency 
mattOT  in  the  Suprane  Oourt  of  Ontario 
were  wlOiout  Jurisdiction  as  against  appel- 
lants because  ameUants  were  not  served 
with  notice  of  those  proceedines  at  any  place 
within  the  Jurisdiction  of  that  court  Ap- 
pellants claim  the  beneflt  of  the  rule  that 
Jurlsdletlott  to  rendor  a  Judgment  perstmally 
enforceable  against  the  defendant  must  be 
founded  upon  personal  service  ct  procesR 
witldn  the  state  or  country  to  which  the 
Jurls^ctlon  of  such  court  is  cmflned.  Pen- 
noyer  v.  NelT,  95  U.  S.  714.  24  L.  Ed.  665, 
Belcher  v.  Ghambers,  68  CaL,  636,  and  numer- 
ous othw  dedsiona  In  the  cases  at  bar  the 
court  taaaA  tbat  It  la  true  that,  as  to  what- 
ever nodees,  summons,  processes  or  pleadings 
mentioned  in  the  complaints  as  having  been 
served  upon  die  deftndants,  such  smrlces 
ware  made  upon  them  wldle  they  were  resi- 
dents €t  and  within  the  state  of  California, 
and  not  while  they  were  redd^ts  of  and 
actually  within  the  Dominion  of  Canada. 

The  rule  relied  upon  by  appellants  is  not 
applicable  to  proceedings  of  the  nature  of 
tliose  here  in  question.  Such  seesns  to  be  the 
effect  of  the  dedrions  in  whidi  the  subject 
has  been  ctmsidered.  So  far  as  we  are  ad- 
vised, the  gueetlon  has  not  been  detmnlned 
by  the  courts  of  California.  A  leading  cose 
is  Howarth  v.  Lombard,  175  Mass.  570,  56 
N.  E.  8SS,  49  L.  R.  A.  301.  Tbat  was  an  ac- 
tion brought  in  a  court  of  Massachusetts  by 
the  plaintlfl  as  receiver  of  a  bank  In  the  state 
of  Washington,  to  recover  the  amount  of  an 
assessment  levied  by  the  superior  court  of  the 
state  of  Washington  upon  the  defmdant  as 
a  stockholder.  Defendant  had  not  bem  per- 
Bonally  served  with  process  in  the  state  of 
Washington  In  the  proceedings  there  In  which 
the  assessment  was  made.  The  prindples 
governing  the  matter  of  Jurisdiction  In  such 
cases  were  extensively  discussed  In  the  Mas- 
sachusetts dedsion,  and  woe  applied  to  the 
particular  case  as  follows: 

"In  the  case  at  bar  a  receiver  of  the  Trad- 
ers* Bank  has  been  appointed,  the  amount  of 
its  assets  and  liabflitieB  has  been  jadidalty  de- 
termined, the  necesRity  for  an  assessment  upon 
stockholders  and  the  amount  of  the  required 
assessment  have  been  ascertained,  an  assess- 
ment upon  all  stockholders  has  been  made,  and 
the  receiver  who  is  to  hold  this  fund  In  trast 
for  creditors  has  been  directed  to  collect  it. 
We  see  no  injustice  to  the  defendant  In  holding 
him  here  to  the  performance  of  the  obligation 
which  he  voluntarily  assumed  in  another  state. 

"The  question  arises  how  far  tJiese  proceed- 
ings in  the  court  of  Washington  are  binding  on 
the  defendant  The  stockholders  must  be  as- 
sumed to  have  understood  the  statute  from  the 
firBt  as  It  has  been  construed  by  the  court. 
They  must  be  presumed  to  have  agreed  that  on 
the  insolvency  of  the  corporation  a  receiver 
might  be  appointed  by  the  court,  and  the  a£foira 
of  the  corporation  administered,  and  the  amount 
of  its  assets  and  Uabilitiea  determined,  and  the 
defidency  ascertained  ander  tb«  or^  of  the  . 
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court,  and  an  asscEsment  to  meet  this  defiden- 
cy  made  ratably  upon  all  who  were  then  etock- 
holders.  This  ia  the  only  proper  way  of  ac- 
complisbin?  the  object  of  the  statute,  and  the 
statute,  as  construed  by  the  local  courts,  means 
this  aa  plainly  as  if  every  part  were  eipreased. 
Under  the  atatnte  the  itockholders  Impliedly 
agreed  that,  if  their  BabaeriptlonB  were  in  part 
cnpaid  when  they  were  needed  for  creditors, 
they  would  pay  the  balance  to  the  corporation 
or  its  le^al  representattve,  and  that  if  more  waa 
needed  they  would  also  pay  their  proper  share, 
up  to  the  amount  of  their  subscriptions,  to  the 
trustee  of  this  additional  fund,  for  the  benefit 
of  creditors.  The  determination  of  the  ques- 
tioDB  involTed  Is  a  part  of  the  proceedings  of 
the  court  in  the  adminiatratton  of  the  altairfl 
of  a  local  insolvent  corporatton.  The  court  of 
Washington,  acting  under  tta  general  authority 
hi  radi  administration,  la  the  only  tribnnal 
which  haa  jurisdiction  to  determine  the  amounts 
due  creditors,  and  to  collect  and  (y)ply  the  as- 
sets of  the  corporation.  The  undertaking  of  the 
stockholders  relates  directly  to  the  payment  of 
amounts  bo  to  be  ascertained.  The  ascertain- 
ment is  like  a  common  case  of  a  judgment 
against  a  corporation,  which  is  binding  on  stock- 
holders. The  members  of  such  corporations,  as 
well  as  the  corporatloiu  tbemselTeB,  are  wttfa- 
in  the  Jurisdiction  of  the  local  court  so  far  aa 
ia  neceaaary  for  the  determination  of  the 
rights  and  UaUUtiea  of  the  corporation  and  its 
members  among  themselTes.  In  reference  to 
thia  Hnd  of  liability,  such  decisions  and  orders 
are  binding  on  stockholders  who  are  not  before 
the  court  otherwise  than  by  virtue  of  their 
membership  in  the  corporation.  [Citing  cases.] 
That  aneh  adjudications  are  binding  upon  ab- 
sent stockholders  In  reference  to  assessments 
for  unpaid  subscriplioBB  has  often  been  ex- 
pressly decided." 

The  same  subject  waa  considered  In  Bem- 
heimer  v.  Converse,  206  U.  S,  616,  27  Sup.  Ot 
750,  61 1*  Ed.  1163.  That  was  an  action  orig- 
inating In  the  circuit  court  of  the  United 
States  for  the  aouthem  district  of  New  York, 
wherein  the  receiver  of  a  corporaU(m  of  the 
state  of  Minnesota  sought  to  recover  upon 
the  alleged  stockholder's  Uabllity  under  the 
Constitution  and  laws  of  the  state  of  Minne- 
sota. The  action  was  based  upon  an  order 
made  at  the  instance  of  the  receiver  In  the 
Minnesota  court  having  Jurisdiction  of  the 
receivership.  This  order  fixed  the  amount 
of  assessment  declared  to  be  necessary 
against  each  and  every  share  ot  the  capital 
stock,  and  authorized  the  receiver  to  prose- 
cute actions  or  proceedings  against  the  pesr- 
Bons  liable  in  any  court  having  Jurisdiction 
in  the  state  of  Minnesota  or  elsewhere.  No- 
tices of  hearing  of  the  receiver's  petition  had 
been  published,  mailed,  and  served,  as  re- 
quired by  order  of  the  court,  but  had  not  been 
personally  served  upon  the  stockholders,  who 
were  defendants  In  the  action  brought  by 
the  receiver  In  the  federal  court  The  mat- 
ter having  been  brought  before  the  Supreme 
Court  of  the  United  States  on  writ  of  error, 
that  court  sustained  the  judgmoit  of  the  dr- 
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cnit  conrt,  and  upheld  the  validity  of  the  pro- 
ceedings declaring  the  assessment  Referring 
to  the  proceeding  In  the  action  wherein  tbe 
assessment  was  made,  the  conrt  said: 

"llie  proceeding  baa  for  its  parpoae  the  liq- 
uidation of  the  affairs  of  the  corporation,  the 
collection  and  application  of  its  assets  and  other 
liabilitieB  which  may  be  administered  for  the 
benefit  of  creditors.  In  such  case  it  has  been 
frequently  held  that  the  representation  which 
a  stockholder  baa  by  virtue  of  his  membership 
in  the  corporation  ia  all  that  be  is  entitled  to. 
It  waa  so  held  in  a  weU-coniddered  case  in 
Masaaehusetta.  Howarth  t.  Lombard,  175 
Mass.  S70,  49  L.  B.  A.  8(0,  66  N.  B.  888. 
And  it  has  been  held  in  cases  in  thia  conrt  that 
when  an  assessment  is  necessary  to  be  mada 
upon  unpaid  stock  subscriptioDB  for  the  benefit 
of  creditors,  the  court  may  make  the  assess- 
ment without  the  presence  or  personal  service 
of  stockholders.  Hawkins  v.  Qlenn,  131  U.  S. 
319,  83  L.  Ed.  184,  9  Sup.  Ct  Hep.  739: 
Great  Western  Teleg.  Co.  v.  Purdy,  162  U.  S. 
329,  386,  40  14.  Ed.  966^  990,  16  Sup.  Ct  Rep. 
810." 

In  Converse  t.  Hamilton,  224  U.  8.  248,  82 
Sup.  Ct  415,  06  L.  Bd.  748,  Ann.  Oas. 
1918D,  1292,  r^minff  to  proceedings  mda- 
the  laws  of  the  state  of  lUnneeota  wlierelD 
a  court  there,  at  the  Instance  of  the  recelTflr; 
had  levied  an  asseosmait  aga^t  steckhold- 
era  who  wm  not  made  parties  to  the  aeqneB- 
tratlon  suit  and  were  not  notified  otherwise 
than  hy  pnbHcatlak  or  by  mail  oi  the  an>U- 
cations  for  the  orders  levying  the  assees- 
ments,  the  SuproQe  Court  the  United 
Statee  said: 

"The  constitutional  validity  of  chapter  272 
has  been  sustained  by  the  Supreme  Court  of 
the  sute,  as  also  by  this  court;  and  this  be- 
cause: (1)  The  statnte  is  but  a  reasonable 
regulation  of  tiie  mode  and  means  of  sofOrdns 
the  doable  liability  assmned  br  thoae  who  be- 
come stockholders  in  a  Minnesota  corporation; 

(2)  while  the  order  levying  the  assesament  is 
made  conclusive,  as  against  aU  stockholders,  of 
all  matters  relating  to  the  aniount  and  propriety' 
of  the  assessment  and  the  necessity  therefor, 
one  against  whom  it  is  soiifrht  to  be  enforced 
is  not  precluded  from  showing  that  be  is  not 
a  stockholder,  or  is  not  the  holder  of  as  many 
shares  as  is  alleged,  or  has  a  claim  against 
the  corporation  which  ia  law  or  eqnity  he  la 
entitled  to  set  off  agalnat  the  asseasment,  or 
has  any  other  defense  petsmal  to  himself;  and 

(3)  while  the  order  is  made  otmclusive  aa 
against  a  stockholder,  even  althoogh  he  may 
not  have  been  a  party  to  the  suit  in  which  it 
was  made  and  may  not  have  been  notified  that 
an  asseasment  was  contemplated,  this  Is  not  a 
tenable  objection,  for  the  order  Is  not  in  the 
nature  of  a  personal  Judgment  against  tiie 
stockholder,  and  as  to  fatn  ts  amply  anat^Bed 
by  the  presence  in  that  snlt  of  the  corporation, 
considering  Us  relation  to  it  and  his  eontrae- 
taal  obligation  in  respect  Of  its  debts,** 

In  Johnson  v,  Libby,  111  Me.  204,  88  AU. 
647,  Ann.  Cas.  19160^  681,  It  was  likewise  held 
that-^ 

Digitized  by  Google 


BACON  Y.  TBADERfi'  OIZ«  OOBFORATION 

(toi  p.) 


47T 


*'When,  in  proceedings  tor  the  liquidation  of 
the  affairs  of  a  corporation,  and  for  the  pay- 
ment of  its  debts  and  engagementB,  an  assesB- 
zaent  is  necesaar;  to  be  made  npon  nnpaid  stock 
flobscriptlons  and  npon  the  additional  liability 
which  its  sharcfaolders  have  assamed  by  becom- 
ing members  of  the  corporation  as  sfaaTeholderB. 
the  ceart  may  mabe  sneh  uaennnent  in  pro- 
ceedings' therefor  sgainat  the  corporatloa  iiUh 
out  the  presence  of,  or  perswial  lerTice  upoo. 
the  individnal  shareholders.  In  muii  proceed 
ingt  the  representation  whidi  a  ahareholder  has 
by  virtue  of  his  membership  in  the  corporation 
is  an  that  he  ia  entitled  to." 

In  the  cases  at  bar,  no  attempt  was  made 
Ity  either  of  the  defendants  to  show  fbat  she 
was  not  ft  stockholder,  or  that  she  was  not 
tbe  holder  of  the  alleged  number  of  shares, 
or  tbat  she  had  any  claim  against  the  cor- 
poration which  in  law  or  equity  she  was  en- 
titled to  set  oflF  against  tbe  assessment,  or 
that  there  was  any  other  defense  personal  to 
he^lf.  Appellants  therefore  are  not  In  a 
position  to  claim  that  they  were  denied  any 
of  tbe  rights  to  wbidi  they  might  bare  been 
entitled  nnder  most  favorable  construc- 
tion of  tbe  law  as  stated  in  the  foregoing 
dedslona. 

The  judgments  are  ^Brmed. 

We  concnr:  BHAW,  3.;  JAMES,  3. 


BACON  V.  TRADERS*  OIL  CORPORATION. 
(Chr.  3B73;  L.  A.  6417.) 

(District  Oourt  of  Appeal.  First  District,  IM- 

rision  1.  Oalifomia.  April  4,  1901.  Hear* 
ing  Denied  by  Sapreme  Court  June  3,  1921.) 

1.  Corporattoss  «»I2»((2)— Holder  of  note 
wahrad  rlgnta  aadar  pladto  of  oorporata  stook 
by  brfaalsa  action  la  attaoliaiaNt 

Hinder  of  note  leeorod  by  a  ple^  of  cor- 
porate stock  waired  and  abandoned  bia  rights 
under  the  pledge  by  bringing  action  against 
the  pledgor  and  others  on  the  note  and  procur- 
ing an  attachment  to  he  levied  on  the  shares  of 
stock  pledged  to  him,  nnder  Civ.  Code,  t  821. 

2.  CoriMratloBS  «s»ll4  —  Stook  trassferabte 
wlthoat  rieHvory  «f  oartlfloate;  "peraeaal 
property.** 

While  shares  of  corp<H«te  stock  aze  "per- 
aonal  property"  under  Civ.  Code,  {  324,  a  cer- 
tificate of  stock  is  merely  written  evidence  of 
the  ownership  thereof,  and  hence,  where  stock 
was  pledged  as  security  for  a  note,  the  certifi- 
cate being  indorsed,  a  transfer  by  the  d^tor  of 
the  stock  to  a  third  person  by  a  separate  in- 
strument was  effectual  to  convey  title  in  the 
shares  of  stock  to  the  third  person,  no  trans- 
fer of  the  stock  having  been  made  on  tJte  books 
of  the  corporation  to  Uie  pledgee,  notwithstand- 
ing section  3440. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fersonsl 
Property.] 


3.  Corporations  «=>I22— Psrchaser  of  stook  at 
exeeuttOD  sale  held  not  to  acqolre  title. 

Where  certificate  of  shares  of  corporate 
stock  was  Indorsed  as  security  for  a  note,  but 
no  transfer  was  made  on  the  boohs  of  the  cor- 
poration, and  thereafter  debtor  transferred  the 
stock  by  a  separate  iiwtmment  to  a  third  per- 
son, and  each  transfer  was  noted  on  the  books 
of  tbe  corporation,  and  the  pledgee  of  the 
stock  brought  action  on  the  note  and  attached 
the  shares  of  stock  as  h^onging  to  the  debtor, 
and  purchased  tbe  same  at  an  execution  sale 
with  knowledge  of  the  conveyance  of  the  stock 
to  the  third  person,  he  acquired  no  title  to 
the  stock,  under  Civ.  Code,  H  324,  3440. 

Appeal  from  Superior  Court,  Loe  Angeles 
Cotmty;  Chartea  W^bom,  Judge. 

Action  by  Frank  P.  Bacon  against  the 
Traders'  Oil  Corporation.  Judgment  lor  de- 
fendant, and  plaintiff  a{^)ealB.  Affirmed  In 
District  Court  of  Appeal,  and  hearing  de- 
nied in  Supreme  Court. 

A.  U  Abrahams  and  P.  B.  D'Orr,  both  of 
Los  Angeles,  for  appellant. 

Adams,  Adanu  ft  Bloford,  of  Loa  Angeles, 
for  respondent. 

WASTE,  P.  J.  The  plalntiflf,  claiming  to 
be  tbe  owner  of  300  shares  of  preferred  capi- 
tal stock  of  tbe  Traders*  Oil  Corporation, 
defendant  In  tbia  action,  made  demand  for 
a  transfer  of  tbe  shares  to  himself  on  the 
books  of  the  comiuny,  and  that  the  corpora- 
tion Issue  to  him  a  new  certificate  therefor. 
The  demand  was  refused,  whereupon  the 
plaintiff  brought  this  action  for  the  recovery 
of  damages,  alleging  tbe  wrongful  conver- 
sion of  tbe  stock  by  tbe  d^endant  to  its  own 
use.  Judgment  was  entered  for  tbe  defend- 
ant, and  plaintiff  appals. 

The  facts  are  few  and  are  practically 
agreed  upon.  Harry  Jacklns,  together  with 
other  parties,  whose  CMinectlon  with  tbe  mat- 
ter Is  not  material  here,  Indorsed  tbe  prom- 
issory note  of  tbe  Leasehold  Company,  a  cor- 
poration, which  note  was  delivered  to  the  ap- 
pellant. Subsequently  Jacklns  became  the 
owner  of  300  shares  of  tbe  preferred  capital 
stock  of  the  TnAen*  Oil  Corporation,  his 
ownership  being  represented  by  certificate 
No.  240.  Thereafter  Jacklns  and  M.  V.  Mc- 
Qul^,  for  value,  executed  and  delivered  to 
appellant  their  promissory  note  for  $18,500. 
As  collateral  security  for  its  payment  Jacklns 
indorsed  and  delivered  to  appellant  the  cer- 
tificate for  the  300  shares  of  tbe  stock  ol!  the 
defendant  so  owned  by  him.  Appellant  did 
not  have  this  transaction  noted  on  the  books 
of  the  corporation.  A  few  days  later,  by  a 
separate  instrument  in  writiug,  and  con- 
aideratlon  of  McQuI^  assuming  Jackins'  lia- 
bility on  the  promissory  note  for  $18,500, 
and  other  consideration,  Jacklns  transferred 
to  McQulgg  all  his  right,  tlUe  and  interest 
In  and  to  said  stock  certificate  No.  240,  and 
directed  the  corporation  to  transfer  the  stock 
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to  BfcQnlg;,  walrlng  and  relinquishing  all  In- 
terest tbat  be  had  in  the  stock,  and  all  dirt- 
draids  arising  thereunder.  Immediately  aftp 
er  the  execution  and  d^lvery  of  this  wee* 
ment  to  UcQoigEi  Jackins  and  McQuIgg  to- 
gether wei^  to  the  otBce  at  the  Traders'  Oil 
Uorporatlon,  and  orally  Informed  the  asl- 
ant secretary  of  the  corporation  tbat  the 
ownerAbip  of  the  shares  of  stoA  bad  been 
transferred  to  HcQul^.  Olie  latter  there- 
upon requested  that  the  proper  entries  be 
made  on  the  stock  ledger  of  the  corporation, 
showing  the  change  of  ownership  of  the 
stock.  This  request  was  compiled  with.  An 
indorsement  was  altered  on  the  page  of  the 
stock  ledger  containing  Jactins'  account, 
which  dearly  Indicated  tbat  the  shares  of 
stock  In  quertlon  had  become  the  pr(H>erty  of 
HcQulgg,  and  tbat  the  dividends  thraeon 
were  thereafter  to  be  paid  to  him. 

A  short  time  after  thla  transfer,  the  note 
-of  the  Leasehold  Company  not  being  paid, 
appellant  brought  suit  thereon,  making  Jade- 
Ins  and  his  colndorsers  on  the  note  parties 
defendant  with  the  corporation.  He  procure 
ed  an  attachment  to  be  issned,  which  was 
served  upon  the  respondent,  and  under  which 
the  sheriff  attached  all  stof^  or  shares,  or 
intnrest  in  any  stock  or  shares  In  the  Trad- 
ers' on  Corporation  belonging  to  Jac^lns. 
A^Ilant  obtained  a  Judgmoit  against  the 
Leasehold  Company,  Jackins,  and  others. 
Execution  was  duly  issued  and  levied  upon 
the  stock  of  the  Traders'  Oil  Corporation 
claimed  to  belong  to  Jackins.  At  the  execu- 
tion sale  which  followed  the  appellant  bid 
the  sum  of  $1,500  for  this  stixX,  and  receiv- 
ed  a  sheriff's  certificate  of  sole  therefor. 
This  be  presented  to  fhe  Traders'  Oil  Corpo- 
ntim,  with  a  demand  that  it  issue  to  him  a 
new  oertiflcate  r^resentlng  the  shares  of 
stock  so  purchased,  and  make  the  proper  en- 
try upon  its  bo(^s,  showing  the  transfer.  He 
did  not  surrender,  nor  offer  to  surrender  for 
cancellation,  certificate  No.  248,  «hlch  bad 
theretofore  been  delivered  to  him.  Upon  re- 
fusal by  respondent  to  comply  with  the  d^ 
mand  appellant  brought  this  action. 

It  was  admitted  In  the  court  below  tbat 
the  value  of  the  stock  was  $16,500;  that  pres- 
entation of  the  original  certificate,  No.  249; 
with  the  sheriff's  certificate,  was  unneces- 
sary, and  would  have  been  futile  in  so  far 
as  Infiuendng  respondent  to  issue  the  stock 
to  appellant.  It  was  also  stipulated  that 
at  the  time  of  the  executl<»i  sale  the  aj^el- 
lant  had  notloe  of  McQulgg'a  claim  that  the 
stock  had  been  sold  and  transferred  to  him. 

[1]  Appellant  is  not  here  claiming  any 
rights  under  the  provisions  of  section  324  of 
the  Civil  Code,  relating  to  the  transfer  of 
shares  of  stock  in  oorporatiotts.  He  admits 
that  when  he  bzoi^ht  bis  action  against 
Jackins  and  the  others  on  the  promissory 
note  of  the  Leasehold  Compay,  and  procured 
the  attachment  to  be  levied  on  the  aharea  ct 
stock  which  Jacklna  bad  lOedged  to  him.  te 


;  waived  and  abandmed  Ids  rl^ts  under  the 
:  pledge.   Ttds  was  undoubtedly  true.  Latta 
I  V.  Tutton.  122  CaL  279,  283.  54  Pac  844.  68 
Am.  St.  Bepu  30;  CUflln  Co.  Bretzf  elder, 
.  09  Ark.  271,  278,  62  S.  W.  905.  He  bases  his 
attack  on  the  Judgment  upon  other  grounds. 
!  At  the  time  of  the  sale  and  transfer  of  the 
!  stock  by  Jackins  to  BCcQoigg,  the  certificate 
;  fi>r  the  stodE  was,  and  remained,  In  the  pos- 
sesion of  appellant.  Consequently  it  was  not 
delivered  by  Jackins  to  McQulgg,  or  surren- 
dered by  tbe  latter  to  the  Traders^  OU  Corpo- 
;  ration  for  cancellation  and  reissue:  facing 
I  bis  r^ance  tber^lbr  apoa  tbe  provisI<»8  of 
I  section  3440  of  tbe  Civil  Oode.  telstlng  to  the 
:  tranafN  oi  personal  pnn>erty  other  than  a 
j  thing  in  actlfm,  appellant  contttids  that  tbe 
I  sale  from  Jaddns  to  UcQuigg  was  void  as 
to  himt  a  creditor  of  Jaddna,  tot  ttie  rea- 
8<Hi  that  It  was  not,  he  claims,  accmnpanled 
by  an  immediate  d^very  and  fcdlowed  1^  tbe 
actual  and  oonUnoed  diange  ot  possession  of 
the  sto(^  transferred. 

[2]  We  do  not  believe  thwe  Is  merit  In  this 
contenti<m.  While  tbe  shares  of  stock  In  tbe 
Traders'  OU  Cwporation,  acquired  and  own- 
ed by  Jackins,  were  personal  inroperty  under 
section  324  of  the  CMl  Oode,  the  cortliUmte 
of  stock  was  mraeiy  writta  evidmice  of  the 
ownership  tbereofL  14  Corp.  Jur.  p.  478,  pnr. 
698;  Craig  t.  Hesperla  Land  ft  Water  Cob, 
113  CaL  7,  12,  45  Paa  10,  86  L.  B.  A.  906, 
64  Am.  St  81^  Williams  t.  Aabnrst, 
eta,  Co.,  144  CaL  «I8,  025.  78  Pac.  2&  Oon- 
seqoenOy,  irWa  the  section  c£  the  CoAa,  aa- 
pra.  provides  that  shares  of  atoA  €£  a  cor- 
poratlon  may  be  transferred  by  Indorsemoit 
and  tbe  d^very  of  the  oertiflcate^  but  tbat 
such  transte  is  not  valid  except  as  to  the 
parties  ttiereto  nnUl  entered  upon  tbe  books 
of  the  corpraation,  we  find  aothlng  In  the 
sectlmi  dedarliv  tbat  ateanstsrwittiontaacli 
Indorsement  and  deilvary  of  ttie  certlflcate, 
may  not  be  mad&  In  tact,  the  acoviAed  doc- 
trine aroears  to  be  otherwise.  Tlwn^eon 
in  bis  work  on  Corporations  ^  Ed.)  vol. 
4,  par.  4826,  lays  down  tbe  rule  tbat  tbe  cor- 
rect method  ot  transferring  the  fnll  l^al 
title  of  corporation  stock  is  by  an  assign- 
ment,  ettfcer  bp  a  mparofs  iiutrumeiU  (Italics 
onrs),  er  by  an  lnd<Hrsement  m  the  oertlfleate 
to  the  pui^duser,  duly  signed  by  the  holder 
of  such  cortiflcate  and  by  the  actual  regis- 
tration of  the  transfer  on  the  books  of  the 
corporation,  when  this  is  required  ^tber  1^ 
stetute  OT  charter  or  by  a  valid  by-law. 

"It  may  be  said  in  a  general  way,"  says  this 
anthor,  "tbat  any  assignment,  by  delivery  or 
otherwise,  which  is  finally  entered  and  trans- 
ferred on  the  books  of  the  corporation,  accord- 
ing to  its  rules.  Is  a  transfer  of  the  legal  tide. 
The  very  purpose  of  the  transfer  on  the  books 
is  to  pass  the  legal  title  to  the  transferee." 

We  think  the  rule  thus  laid  down  Is  In  en- 
tire  accord  with  the  provision  of  section  3Zi 
ot  the  GIvU  Oode.  ^Hiemecutloo  and  delivery 
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of  the  separate  InstnnneDt  hj  Jacbiiu  to  Mc< 
Qoigg  in  tlie  Instant  case  was  as  effectual 
as  an  as^gnment  of  the  certiflc&te  as  If  tbat 
docnment  Itself  had  been  actually  Indorsed 
and  delivered. 

rs]  PlaintifT  was  but  a  purchaser  at  an  exe- 
cution sale.  While  one  who  purchases  at 
execution  sale  shares  of  stock  of  a  corpo- 
ration, standing  on  the  boobs  In  the  name  of 
the  Judgment  debtor.  Is  entitled  to  have  the 
certificate  of  such  shares  reissued  to  him  as 
such  purchaser,  IC  at  the  time  of  the  purchase 
he  acts  in  good  faith,  and  without  notice 
that  the  outstanding  certificate  has  been  as- 
signed, and  that  the  ownership  of  the  stock 
has  passed  to  some  other  person  (Security 
Com.  8t  Savings  Bank,  etc„  T.  Imperial  Water 
Co.  [Sup.]  192  Fac,  22),  that  rule  has  no  ap- 
plication here.  In  the  Instant  case  appellant 
admits  that  be  bad  notice  at  the  time  of  the 
execution  sale  of  the  fact  that  the  stock  had 
t>een  transferred  by  Jackins  to  McQul^  by 
a  sale  which  we  hold  to  be  valid.  He  there- 
fore acquired  no  title  to  the  stock.  Blake- 
man  T.  Puget  Sound  Iron  Co^  72  CaL  821. 
13  Pat  872. 

The  Judgment  la  affirmed. 


We  concur: 
ARDS,  J. 


KERBIGAN,    J.;  BICH- 


Upinlon  ct  Sninreme  Court  in  Bank  denying 
Hearing. 

FEB  OUBIAM.  The  application  for  a 
bearing  In  this  court  a.tter  decision  by  the 
District  Court  of  Appeal  of  the  First  Ap- 
pelate District,  Division  One,  Is  denied. 

We  would  say*  however,  that  we  do  not 
understand  Qie  opinion  of  the  District  Court 
of  Appeal  as  holding  that  section  8440,  Civil 
Code^  does  not  apply  to  a  transfer  of  stock 
whose  ownership  is  evidenced  by  tstock  certifi- 
cates. We  Qnderstend  the  opinlan  as  going 
upon  the  fact  t2iat  the  transfer  bad  been 
made  im  the  boc^  ot  the  corporation,  and 
thereby  the  requirements  of  section  3440*  Civ- 
il Code,  had  been  complied  with. 

All  concur. 


ALBERTSON  V.  MaeFARLANE.   (Ctv.  3593.) 

(District  Court  of  ^peal,  First  District,  Divi- 
sion 2,  California.  Aug.  20.  1821.  Hear- 
ing  Denied  by  Supreme  Court  Oct  IS,  1021.) 

I.  Estoppel  «»68 (3)— Defease  Is  former  ac- 
tion held  aa  efsellos  to  treat  tfsed  as  siort- 
gage. 

Where  defendant  in  action  to  qiiiet  title  set 
up  a  defense  that  a  deed  given  to  plaintifE  was 
intended  as  a  mortgage,  audi  election  to  treat 
tlie  conveyance  as  a  mortgage  precluded  him 
from  later  attempting  to  treat  the  deed  as  a 
trust  deed  and  to  proceed  in  another  action 
to  enforce  the  trust. 


2.  Jndonnt  «=>744  — Matter  datermlssi  la 
forner  suit  not  aoaln  considered. 

Where  defendant  in  suit  to  quiet  title  set  up 
defense  that  deed  to  plaintiff  was  intended  as 
a  mortgage,  and  the  judgment  was  in  favor  of 
plaintiff,  defendant  could  not  in  a  later  action 
daim  that  the  deed  was  intended  as  a  mortgage. 

Appeal  from  Superior  Court,  Alameda 
County ;  J.  O.  Moncur,  Judge. 

Action  by  Rasmus  H.  Albertson  against 
M.  MacFarlana  Judgment  for  defendant, 
and  plaintiff  appeala  Afllnued  in  the  Dis- 
trict Court  of  Aiii>eal  and  hearing  dented  in 
Supreme  Court. 

Sawyer  &  Sawyer,  of  San  Frandsci^  Cor 
appellant. 

H.  U  Breed,  of  Oakland,  for  respondent. 

STURTEVANT,  J.  On  December  31,  1917, 
the  plaintiff  filed  a  complaint  in  the  trial 
court,  asking  that  the  trial  court  adjudge 
him  to  be  the  owner  of,  and  that  the  de- 
fendant was  holding,  a  certain  piece  of  prop- 
erty In  Alameda  county  as  trustee  for  the 
plaintiff,  mie  defendant  filed  an  answer  In 
which  he  denied  the  allegations  stated  In 
the  coioplalnt,  and  as  a  second  defense  he 
pleaded  a  certain  Judgment  In  bar,  and  he 
also  filed  an  amendment  to  his  answer  In 
whldi  be  set  forth  the  statute  of  limita- 
tions. A  trial  was  had.  In  which  ail  the 
Issues  so  made  by  the  pleadings  were  fully 
tried  out  In  other  words,  the  judgment  of 
the  trial  court  did  not  turn  solely  on  the 
statute  of  limitations,  nor  solely  on  the  plea 
of  a  Judgment  In  bar,  hut  rested  on  all  of 
the  Issues.  The  Judgment  of  the  trial  court 
was  in  favor  of  the  defwidant  The  plain- 
tiff has  appealed,  and  has  appeared  In  per- 
son during  a  part  of  the  proceeding,  and 
latterly  Sawyer  &  Sawyer,  attorneys  at  law, 
did,  as  a  matter  of  charity,  prepare  and  pre- 
sent to  this  court  a  brief  on  behalf  of  the 
appellant  The  ar^ellanf  s  brief  makes  four 
separate  points:  (1)  That  appellant  Is  the 
owner  of  the  land ;  (2)  that  the  deed  to  Mac- 
Farlane  is  a  mortgage ;  (3)  that  It  has  never 
been  foreclosed ;  aud  (4)  that  the  prior  Judg- 
ment was  made  and  entered  against  the  ap- 
pellant at  a  time  when  be  was  actually  Insane 
and  actually  an  Inmate  of  a  state  hospital, 
and  therefore  Is  not  a  bar.  The  respondent, 
In  r^ly,  makes  three  separate  points : 
(1)  That  all  the  material  all^atlons  in  the 
complaint  were  tried  out  by  the  trial  court, 
that  the  evidence  perchance  may  be  said  to 
be  conflicting,  but  that  all  of  the  allegations 
of  plaintiff's  complaint  were  found  against 
the  plaintiff,  and  that  such  findings  are  con- 
clusive on  this  court;  (2)  that  the  question 
of  title  to  the  lands  In  dispute  was  tried  out 
In  a  former  action  between  the  same  parties, 
and  that  the  Judgment  In  the  former  case  Is 
a  bar ;  and  0)  that  the  plaintltTs  cause  of 
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action.  If  any  he  haa.  Is  barred  by  the  stat- 
ute of  UmftatlonB.  Among  other  things,  the 
court  found  that  on,  and  long  prior  to,  the 
eth  day  of  February,  1913,  plaintiff  was  the 
own^r  In  fee  of  the  lands  described  In  plain- 
tiff's comiritatnt:  that  on  February  6,  1913; 
plaintiff  sold  said  lands  to  the  defendant, 
who  has  ever  since  been  In  possession  there- 
of, claiming  to  own  the  same;  that  the  deed 
of  conveyance  was  absolute  in  form,  and  was 
not  Intended  to  be  a  mortgage,  nor  to  be  a 
conTeyance  in  trust;  that  prior  to  the  com- 
mencement of  this  action,  the  pUalntlff  never 
demanded  of  defendant  an  accounting,  nor 
did  he  ever  tender  to  the  defendant  $1,240, 
together  with  Interest  thereon  ftomr  the  6th 
day  of  February,  1913 ;  that  on  the  6th  day 
of  February,  1913,  and  at  the  time  of  the 
trial,  the  property  in  dispute  was  of  the 
Talne  of  {1,600.  and  no  more;  that  subse- 
^noit  to  the  »ecntlon  of  the  deed  dated 
February  6,  1013,  the  defendant  gave  to  the 
plaintiff  an  <9tion  to  purchase  said  property 
on,  or  before  the  6th  day  of  April,  1013,  and 
the  plaintiff  noTer  exercised  said  i^tlon; 
that  on  May  27,  1013,  plaintiff  made  a  deed, 
absolute  In  form,  conveying  said  lands  to 
John  W.  Sttik«,  and  thereafter  John  W. 
Striker  made  a  quit  claim  deed  to  this  de- 
fendant; that  plaintiff's  action  her^  ts 
barred  by  a  certain  Judgment  rendered  on 
the  17th  day  of  December,  1913,  by  the  supe- 
rior court  of  Alameda  county,  in  an  action 
therdn  pending  wherdn  this  defendant,  M. 
HacFarlane,  was  the  plaintiff,  and  ttiis  plain- 
tiff, Albertson,  was  the  defendant,  wherein 
the  title  of  tbis  defendant,  M.  MacFarlane, 
was  qnltfted,  and  this  plaintiff,  Albertson, 
and  all  p^wns  claiming  under  him  subse- 
quent to  the  20th  day  of  August,  1013,  were 
forever  barred  and  enjoined  from  claiming 
any  right,  tlOe^  interest,  or  estate,  of,  in.  or 
to,  said  real  inoperty,  or  any  part  thereof, 
or  lien  thoreon,  adverse  to  this  defendant; 
that  said  Judgmient  was  duly  given  and  made 
In  the  Boperior  court  of  Alameda  county, 
and  was  entered  on  the  19th  day  of  Decem- 
ber, 1013;  tb&t  jUain^a  action  herein  la 
barred  by  the  provldtms  of  mibdlvlslon  1  of 
section  337,  and  the  provisions  of  snbdlTislon 
1  of  section  330,  and  by  the  provisions  of 
section  343  of  the  Code  of  Civil  Procedure 
of  the  state  of  CaUfomia. 

[1  ]  The  plaintiff's  complaint  hints  at  fraud. 
The  hint  la  predicated  upon  what  porpcots 
to  be  a  secret  oral  agreement  that  the  deed 
from  the  plalntifl  to  the  defendant  was  In- 
tended to  be  a  conveyance  in  trust  On 
conflicting  evldoice  the  court  found  against 
the  plaintiff.  The  finding  was  in  accordance 
with  the  great  w^ght  of  the  evidence.  If 
any  fraud  was  committed,  the  plalntifl  was 
advised  of  the  deCmdant's  contentions  as 
eariy  as  August  29, 1013.  the  date  ot  the  flUi^ 
ftf  the  comi^int  In  the  first  action.  Itie 
4dalnied  fraud  was  a  matter  which  could  have 


been  and  should  have  been  litigated  In  that 
action,  rrrue  It  Is  tbat  In  that  case  this 
plaintiff  claimed  that  his  deed  to  this  de- 
fendant was  intended  as  a  mortage.  He  was 
bound  to  elect  which  theory  to  advance.  In 
making  the  election  to  proceed  upon  the 
mortgage  theory  he  precluded  himself  from 
the  right  to  claim  thereafter  that  the  deed 
was  Intended  to  be  a  trust  deed.  The  two 
theories  are  Inconsistent  Th.e  election  In 
1013  to  treat  the  conveyance  as  a  mortgage 
precluded  tlils  plaintiff  from  later  attonpt- 
in€  to  treat  a  bargain  and  sale  deed  as  a 
trust  deed.  Parke,  etc.,  Co.  v.  White  Hiver 
L.  Co.,  101  CaL  87,  40-41,  85  Pac.  442. 

[2]  As  we  have  stated  above.  In  his  brief, 
as  distinguished  from  his  ideadlngs,  the 
plaintiff  now  claims  that  his  deed  to  the  de- 
fendant vras  Intended  as  a  mortgage,  and 
that  the  mortage  has  never  be^  foreclosed. 
But  that  theory  was  expressly  advanced  in 
the  prior  action,  and  was  expressly  deter- 
mined adversely  to  the  contenticm  of  this 
plaintiff.  As  to  this  last  contention  the 
prlOT  Judgment  has  become  a  bar.  and  the 
courts  are  not  at  liberty  to  again  ocmsdder 
the  questioi. 

Somethliw  Is  said  la  the  brlefis  r^ardlng 
the  fact  that  during  a  part  ot  the  time  tbat 
the  first  action  vras  pending  this  plaintiff 
was  being  confined  pursuant  to  a  Judgment 
of  lunacy.  No  claim  Is  made  tbat  sununons 
was  not  duly  served.  No  facts  are  shown 
which  indicate  that  the  Incarceration  for 
insanity  prevented  a  full  presentatiMi  of 
the  plaintiff's  case  in  the  first  action;  and, 
even  though  such  facts  existed,  they  would 
not  be  a  proper  subject  for  consideration 
under  the  pleadings  in  this  case. 

Ttie  Judffoent  is  afflrmied. 

We  eonenr:  LANODON,  P.  J.;  NOUBSBk  J. 

Opinion  of  Supreme  Court  In  Bank  Denying 
Hearing. 

PER  CURIAM.  In  denying  the  aiq>Ucation 
for  hearing  in  this  court  after  decision  hy 
the  district  court  ot  «Bpeal  of  the  first  ap- 
pellate district  division  two,  we  wish  to 
state  that  we  are  not  prepared  to  apiwove 
what  Is  said  with  relation  to  the  mattw  of 
the  alleged  Insanity  of  the  plaintllt  at  the 
time  the  former  action  was  Institnted,  poid- 
Ing  and  dedded.  Tbia  matter,  however,  was 
in«»M4ai  only  on  the  issue  of  bar  by  forms 
Jndgmoit  TbB  finding  on  this  issue  is  not 
essential  to  the  Judgmoit  hoe  in  view  of 
the  findings  on  the  other  iasnes  wbl^  suffi- 
ciently sopport  the  Judgment  in  fiavor  of 
defendant  regardless  of  the  flndta^  on  the 
Iflsne  of  foxmer  Judgmoit 

The  apidlcation  for  a  hearing  bi  this  court 
Is  denied. 

AU  concur  except  SHAW,  J.,  absen^ 
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RAMSEY  V.  CALIFORNIA  PACKING  COR- 
PORATION et  al.  (Civ.  2260; 
Saa  3087.) 

(District  Court  of  Appeal,  Third  Difltrict,  Cal- 
ifornia. Feb.  28,  1921.  Opinion  U  Sapreme 
Court  in  Ban^  Den^g  Haaiini;  April  19, 

1921.) 

1.  Appaal  and  arror  «=»65g(3)--Orioiaal  eaai- 
plalat  aiado  part  af  raeart  aa  appaal. 

Where  answer  denied  certain  allegations  of 
complaint  on  iaformation  and  belief  by  Bpedflc 
reference  to  tlie  numbered  lines  and  pagea  of 
the  original  complaint,  bnt  not  to  the  complaint, 
aa  to  the  paging  and  ttie  numbering  of  the  lines 
thereof,  as  printed  in  the  transcript  on  appeal, 
a  aaggestlon  of  diminution  of  record,  wlOi  the 
oUect  of  bringing  before  the  appellate  conrt, 
the  original  complaint,  should  be  allowed. 

2.  Chattel  mortgaoaa  «3>I36  —  Ranoval  of 
erop  with  eooseat  af  nartoagae  not  tar- 
tlous,  and  Ilea  la  lost. 

If  mortgaged  crops  are  removed  wlCh  the 
consent  of  the  mortgagee,  they  are  not  wrong- 
fnlly  or  tortionsly  remoTed,  and  tiia  Ucn  of 
the  HMVtgage  on  removal  ceases  Iqr  operation  of 
law,  nader  Oiv.  Coda,  {  2972. 

3.  Aafawwto«lmmt  4s>20(2),  58— OliaMal 
nHirtgaiaa  ^150(l)~ExaMtlon  of  obattal 
■or^aga  bafar*  Joint  banafleianr  nak  antloa 
to  tUri  panona  wbaa  raoordad. 

Bvet7  Instmment  reqoired  to  be  recorded, 
'^th  the  exception' of  those  belonging  to  the 
class  mentioned  in  Civ.  Code,  SS  1159,  1160, 
1202,  1208,  cannot  be  recorded,  unless  execu- 
tion is  achnowledged  by  the  person  executing 
it,  and  an  acknowledgment  taken  before  a 
grantee  or  one  standii^  in  the  position  ot  a 
benefidary  under  a  comveyanea  or  other  Isatra- 
maat  la  void,  and  does  not  entitle  an  Inatnunent 
to  be  recorded,  and  a  chattel  mortgage  execut- 
ed before  a  notary  public,  who  was  a  partner 
and  joint  beneficiary  in  the  notes  and  mortgage, 
while  in  full  force  and  binding  between  the  par- 
ties, did  not  impart  any  notice  to  third  persons 
of  the  mortgagee's  right  under  It,  though  re- 
corded. 

4.  Chattel  mortgaoes  «s>229(3)  —  Mortgagaa 
nast  r^at  presMmptloa  that  ha  eansaatad  to 
removal  of  crops. 

In  an  action  by  mortgagee  against  pur- 
chaser of  mortgaged  tomatoes,  where  it  appear- 
ed In  evidence  that  the  tmnatoea  had  been  ra- 
moved  from  Uie  premises  before  the  pnrdiase, 
the  burden  was  on  the  plaintiff  to  rebut  the 
presumption  that  the  Hen  had  been  extinguish- 
ed by  showing  that  Uie  tomatoes  were  removed 
without  bis  knowledge  and  consent,  and  that  it 
was  therefore  a  tortious  removal. 

5.  Chatty  mortoages  ^229(3)  —  Mortgagee, 
suing  Mn^uuer  of  crop,  must  show  knowl- 
edge of  tortious  removal  from  pramlsM. 

In  action  by  mortgagee  of  crop  of  tomatoes 
against  third  person,  who  bad  purchased  the 
same  after  they  had  been  tortiously  removed 
from  the  premises  by  the  mortgagors,  burden 
waa  on  the  plaintiff  to  show  that  the  purchaser 
had  knowledge  of  the  wrongful  removal  of  the 
crop  from  the  premises. 


6.  Chattel  Rartgagss  136— Permitting  mort- 
.  gagora  te  ramova  orop  and  sell  same  substi- 

tntlon  of  parsonal  obl^atlon. 

An  agreement  of  mortgagee,  allowing  mort- 
gagors to  sell  mortgaged  crops  and  turn  over 
the  procaeda  to  mor^jagee,  amounted  In  prac- 
tical effect'  to  a  substitution  of  the  pars<nial 
otdigation  of  the  mortgagora  for  the  secori^ 
of  the  mortgage. 

7.  Plaadlag  «B»855-RorHBal  to  atrika  oat  da- 
■lala  in  wHUrar  an  Infannntlon  and  balM 
proper. 

In  an  action  br  mortgagee  of  crop  against 
thfard  persons,  purchasing  the  same  from  mort- 
gagors, court  properly  refused  to  strike  out 
from  answer  denials  on  information  and  belief 
relating  to  allegations  of  complaint,  which  re- 
ferred to  execution  of  notes,  mortgage,  good 
faith  thereof,  adnowledgment  and  recordation 
of  the  mortms^  and  that  no  part  at  the  note 
waa  paid;  the  mortgage  not  being  recorded 
aa  required  \ig  law,  in  that  It  was  executed  be- 
fore a  Joint  benefidaj^  of  the  note  and  mort- 
gsge. 

8.  Appeal  and  error  ^1047(3)— Striking  lease 
from  avldenea  In  aetlon  an  ohnttel  mortgage 
held  not  prejndiolal. 

In  action  by  mortgages  against  porchasera 
of  mortgMCed  crop,  tried  on  tha  theory  that 
mortgagora  were  owners  of  the  erop  and  tor- 
tloudy  removed  the  same,  it  was  not  prejudicial 
error,  if  error  at  all,  to  strike  from  the  evi- 
dence  a  lease  of  the  land  from  mortgagee  to 
mortgagors,  wherein  it  was  provided  that  title 
to  crop  should  remain  In  mortgagee;  it  being 
immaterial  whether  or  not  mortgagors  were 
tenants  «i  the  plaintiff. 

Appeal  finun  8iip«lDr  C!onrt^  San  Joaaulu 
County;  D.  IC  Tonng,  Jodga. 

Action  by  W.  C.  Bamsey  against  the  Cal- 
ifornia Packing  Corporation  and  otbero. 
From  a  judgmrat  of  nonsuit,  plaintitT  ap- 
peals. Affirmed  in  the  District  Court  of 
Appeal,  and.  bearing  denied  In  Supreme 
Court 

A.  H.  Carpeot»t  of  Stockton,  for  appel- 
lant 

R.  O.  Minor  and  Nutter,  Hancock  &  Buth- 
erford,  all  of  Stockton,  and  Plllsbury,  Mad- 
ison A  Sntro,  of  San  I^andaco,  for  resipond- 
ants. 

HABT,  J.  llila  In  an  appeal  plalnttfF 
from  a  Judgment  of  nonsuit  granted  at  the 
eoA  of  plalntlfrs  case  on  the  motion  of  the 
d^endantB  California  Packing  Corporation 
and  B.  Powera,  wbo  Intwposed  their  reepec- 
tlve  axtawwa  to  the  comiAalnt  *Bm  defend- 
ants Ktm  said  Hahn  did  not  file  an  answer 
or  answers  to  tbe  complaint  ^e  aiq)eal  is 
supported  by  a  bill  of  exceptions.  The 
facts,  In  summary,  may  be  stated  aa  follows: 

Plaintiff  was  the  ownw  In  fee  of  320  acres 
of  ranch  property  which  lie  leased  to  the 
defendants  Kim  and  Hahn  on  the  1st  day 
of  November,  1817,  for  the  term  of  one  year 
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wberein,  plaintiff  aiserts  In  Ills  brief,  tbere 
was  a  stipulation  that  "tbe  title  to  the  crops 
shall  remain  In  the  party  of  the  first  part 
bdaiDtifl]  until  the  entire  rental  Is  paid 
and  the  work  performed."  The  complaint 
alleges  on  the  18th  day  of  March^  1918,  the 
ume  defmdant  lessees  gave  to  the  plaintiff 
two  promissory  notes,  one  for  $3,000,  and  tbe 
other  for  |2,000,  and,  to  secure  the  payment 
thereof,  at  tiie  same  time  gave  to  said  plain- 
tiff and  owner  of  said  real  property  a  crop 
or  G^ttd  mortgage  on  all  crops  of  sugar 
beet^  tomatoes,  beans,  Egyptian  com  and 
similar  products  "being,  standing,  and 
growing^  on  the  land  described  in  the  mort- 
gage at  that  time,  nam^,  March  IS,  1918, 
when  tbe  chattel  mortgage  was  signed.  Tbe 
note  for  the  smaller  amonnt  was  subse- 
<iuently  paid  in  fnll  by  tiie  maken^  who,  al- 
ee, before  Uils  suit,  paid  |900  on  Hie  ottier 
note.  At  the  close  of  the  harvest  season  of 
1918,  the  answering  defendants,  California 
Packing  Corporation  and  E.  Powers,  pur- 
chased and  recelTed  possession  from  the  said 
mortgagors  (Kim  and  Hahn)  of  all  the  said 
crops  of  Egyptian  com  and  tomatoes  and 
applied  the  same  to  their  own  use.  Shortly 
after  such  sale  and  delirery  of  said  crojis 
by  Kim  and  Hahn,  the  plaintiff  demanded 
the  aforesaid  crops  from  said  purchasers, 
or  enough  of  the  proceeds  thereof  to  satisfy 
his  mortgage  claim.  The  said  answering  de- 
fendants refused  to  return  the  crops  so  sold 
and  delivered  as  afore^d,  or  to  pay  or  sat-^ 
Lsfy  said  mortgage  noti.  This  action  is  for 
damages  in  tbe  sum  of  $2,622 JSO;  the  said 
damages  being  equal  to  tbe  balance  due  on 
said  note,  for  the  tortious  removal  of  the 
mortgaged  chattels  from  the  land  described 
In  the  mortgage  and  the  wrongful  conver- 
^on  of  said  property.  Tbe  case  was  tried 
by  the  court  without  a  jury. 

The  court,  upon  the  close  of  the  plaintiff's 
case,  and  on  motion  of  counsel  for  the  an- 
swering defendants,  Btruck  from  the  record 
the  lease  whereby  the  premises  described  in 
tile  mortgage  were  demised  to  Kim  and 
Hahn.  Immediately  following  the  making 
of  tiiat  order,  the  motion  of  the  defendants 
California  Packing  Corporation  and  Powws 
for  a  nonsuit  was  granted  upon  the  follow- 
tng  grounds  and  reasons: 

"First,  tbat  the  crop  or  crops,  tbe  valae  of 
which  plaintiff  is  suing  for,  were  not  crops  In- 
cluded in  the  mortgage;  second,  because  tiie 
mortsage  Itself  Is  invslid,  as  tbe  execution  of 
the  instrument  was  before  a  person  who  was 
one-balf  interested  in  the  proceeds  of  these 
crops;  third,  the  general  prindple  of  law,  of 
course,  is  that  cited  In  the  section,  that  the 
crops  when  severed— the  old  law  was  when  sev- 
ered from  tbe  soil — the  crop  mortgage  became 
eztingiiished,  and  later  the  statnte  went  one 
step  farther  and  stated  they  bad  to  be  removed 
from  tbe  premises;  In  other  words,  so  long  as 
the  crops  are  on  the  premises,  of  course,  tbe 
mortgage  still  exists,  but,  when  removed,  the 


mortgage  becomes  eztingtilshed— here  are  the 
exceptions,  and  tbe  plaintiff  moat  show  we  are 
in  Uie  excepted  dass— that  the  goods  were 
moved  tortioasly.  and  that  there  was  some  act 
or  thing  done  by  the  defendant  himself  that 
caused  that  removal;  fourth,  the  law  says  there 
must  be  some  testimony  of  diligence  on  the  part 
of  the  mortgagee  of  a  crop  mortgage.  He  can- 
not sit  by,  and  wait  for  a  season  to  pass,  and 
allow  those  crops  to  leave  tbe  lands,  or  to  be 
taken  therefrom,  and  then  afterwards,  when  an 
innocent  purchaser  buys  the  property,  go  to 
the  man  for  the  crops,  or  go  to  the  man  for 
the  money." 

[1]  Before  taking  up  for  consideration  the 
points  Involving  the  merits  of  thls^  contro- 
versy, it  is  proper  tbat  we  should  first  dis- 
pose of  the  suggestion  of  a  diminution  of 
the  record  on  appeal  made  and  filed  by  the 
respondent  California  Packing  Corporation, 
"llie  answer  of  said  respondent  denied  cer- 
tain allegatlDna  of  the  complaint  on  infor- 
mation and  belief  by  spedflc  reference  to 
the  numbered  lines  and  pages  of  the  com- 
plaint as  they  were  numbered  In  the  origi- 
nal draft  of  that  pleading.  Counsel  for  the 
plaintiff  moved  in  the  court  below  that  bo 
much  of  the  answer  as  denied  the  allega- 
tions thu  referred  to  "on  Information  and 
belief'  be  stricken  out,  on  the  ground  tbat 
the  matters  as  to  whidi,  by  Its  denials,  lAe 
Packing  Otnrporation  disclaimed  knowledge 
were  preamnptlTely  within  Its  knowledge, 
and  ^onld  then^ore  have  been  directly  de- 
nied. Typical  of  the  allegations  thus  dtfited 
were  tliose  relative  to  the  execution  of  the 
mortgage  and  tbe  pramlsaory  notes  by  the 
nonaniwering  defendants,  Kim  and  Hahn. 
It  aniea^rs,  howeror,  tbat  the  denials  of  the 
answer  to  said  auctions  of  tiie  complaint 
on  Information  and  belief,  while  so  oonfona- 
ing  to  the  original  complaint  as  It  was  num- 
bered by  page  and  lines  as  that  no  possible 
misunderstanding  could  arise  as  to  the  par- 
ticular allegations  of  the  complaint  to 
which  such  draiala  were  addressed  do  not 
conform  to  the  complaint,  as  to  the  paging 
and  the  numbering  of  the  lines  thereof;  as 
it  is  printed  In  tbe  transcript  on  appeal. 
The  object,  therefore,  of  the  suggestion  of 
the  diminution  of  the  record  was  to  bring 
before  this  court  the  original  complaint,  so 
that  this  court  would  be  afforded  enllgbtoi- 
ment  upon  the  point  urged  by  the  appellant 
that  tbe  court  below  erred  In  refusing  to 
grant  his  motion  to  strike  from  the  Packing 
Corporation's  answer  the  denials  referred 
to.  We  think  the  suggestion  should  be  al- 
lowed, and  it  is  therefore  tbe  order  that  the 
record  certified  to  this  court  on  the  8Ugges> 
tlon  be  and  the  same  Is  Inoorporated  into 
tbe  record  as  a  part  thereof.  Whether  tbe 
court  erred  In  refusing  to  strike  from  the 
said  answer  tbe  denials  referred  to  will  be 
considered  herein  later  on. 

Upon  the  merits,  we  first  remark  that  the 


Digitized  by 


Cat)  BAMBBT  CAUFOBKIA 

(loi 

sroond  of  the  nonsuit  lint  abore  stated,  to 
wit,  tbBt  "tbe  crop  or  crops,  t3ie  value  of 
irhl(A  plaintiff  Is  suing  for,  were  not  crops 
fndoded  In  the  mortgage,"  Is,  to  tbe  mind  of 
the  writer  of  this  (pinion,  not  only  very 
technical  but  of  doubtfal  Talldlty.  The  ar- 
gument supporting  that  positi<m  is,  in  effect, 
that  the  language  of  the  mortgage  describ- 
ing the  proper^  to  which  it  was  intended 
the  Hen  should  attadi,  being  In  the  present 
tense,  or  having  reference  to  crosn  flien  (at 
the  time  of  the  execution  of  the  mortgage) 
growing  and  standing  on  tbe  land,  and  that 
tbe  crops,  the  value  of  which  the  plalntUT  is 
BidDg  for.  not  having  be«i  planted,  and  not 
''being  or  growing  or  standing"  on  said 
land,  untn  ser^l  months  after  the  mort* 
gage  was  executed,  tbe  crops  Involved  here- 
in are  not  and  could  not  be  held  to  be  af- 
fected by  tbe  mwtgage  Hen. 

The  judgment,  however,  must  be  affirmed 
for  other  reasons,  as  presently  we  will 
show,  and  therefore,  while  It  Is  not  neces- 
sary and  we  will  not  attempt  to  construe 
tbe  mortgage  for  the  purpose  of  ascortalnti^; 
ItB  JOBt  scope  and  effect,  we  will  nevertfae- 
leas  suggest  that  It  Is  very  doubtful  (at  least 
In  the  mind  of  the  writer)  whether  the  lan- 
guage of  the  mortgage  referred  to,  although 
In  the  presoit  tense,  is  required  to  be  so 
construed  as  to  compel  the  conclusion  that 
the  mortgage  does  not  Include,  nor  was 'In- 
tended by  the  parties  to  cover,  any  crops  of 
the  kind  spedflcally  mentioned  In  the  in- 
strument (bieans,  tomatoes,  com,  etc.)  when- 
ever seasonably  produced  upon  tbe  land 
within  the  year  during  which  the  notes  and 
mortgage  were  to  run  (year  1918),  It  being 
shown,  and.  Indeed,  a  matter  of  common 
knowledge,  ttiat  at  the  date  of  tbe  execution 
(tf  the  notes  and  mortgi«e  It  was  not  the 
seastm  of  the  year  to  plant  and  grow  such 
ao^.  That  the  mortgage  was  Intraded  and 
is  soffidentiy  definite  to  Indnde  the  crops 
Involved  herein  would  certainly  be  not  only 
the  Just,  but  the  equitable  construction  'of 
the  mortgage,  and  the  view  that  a  court  of 
equity  would  be  strongly  inclined  to  take  In 
sath  a  case  before  It  would  deny  to  the  mort- 
gagee tbe  only  security  he  In  good  faith  be- 
lieved bis  mortgage  afforded  him  for  tbe  pay- 
ment of  a  Just  and  honest  d^t,  In  the  event 
that  the  case  reached  that  forum  by  proceed- 
ings in  foreclosure,  as  thus  It  could  properly 
be  taken  there  (Civ.  Code,  |  2967;  Code  Civ. 
Proe,  fS  726-729),  the  remedy  by  foreclo- 
Bure  being  of  equitable  cognizance,  albeit 
the  right  to  make  and  to  take  a  chattel 
mortgage  to  secure  an  Indebtedness  is  pure- 
ly of  statutory  origin.  But  as  stated,  It  is 
not  necessary  to  decide  the  question  here, 
and  It  is  to  be  understood  that  the  sugges- 
tions we  offer  are  wbolly  gratuitous  and  do 
not  Invfrfve  a  definite,  or,  indeed,  any  con- 
stnictlon  of  tbe  scope  and  meaidng  or  In- 
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tent  of  the  mortgage  In  the  particular  men- 
tioned. We  wUI,  however,  In  considering  the 
remaining  questions,  assume  that  the  mort- 
gage Is  not  susceptible  to  the  construction 
to  whi(h  the  respondents  subject  it  ' 

[2]  Tbe  other  three  grounds  and  the  rea- 
sons upon  whldi  the  nonsuit  was  presump- 
tively granted  practically  involve  the  same 
nltlmato  propositions,  vis.:  Whetiier  the 
crops  wers  torttously  removed  from  tlie 
freehold  and  toM,  sid^  even  if  so,  whether 
the  respondents  were  parties  to  those  torti- 
ous and  imlawfid  acts.  Obviously,  If  the 
crops  were  removed  by  and  with  the  omsent 
of  Uie  plaintiff,  then  Oiey  were  not  wrong- 
foUy  or  tortlonsly  removed,  and  in  that  case 
the  lien  of  the  mortgage  ceased  upon  sudi 
removal  by  oporatloii  of  law.  This  proposi- 
tion follows  from  tibe  terms  et  sectltm  2972 
of  tbe  Civil  Code,  whldi  reads  as  follows: 

"The  lien  of  a  mortgage  on  a  growiog  crop 
contimies  oc  the  crop  after  severance,  whether 
remaining  In  its  original  state  or  converted 
into  another  prodaet,  so  long  as  the  same  re- 
mains  on  the  land  of  mortgagor." 

It  Is  In  order  first  to  inquire  whetb^,  as- 
sumlDg  for  the  purposes  only  of  such  in- 
quiry that  Kim  and  Hahn  wrongfully  re- 
moved the  crops  from  the  land,  the  answer- 
ing defendants  Imew,  before  or  at  the  time 
they  purdiased  the  crop,  that  such  removal 
was  tortious,  and  the  first  step  to  that  end 
is  to  ascertain  whether  they  bad  either  ac- 
tual knowledge  or  legal  notice  of  tite  exist- 
ence ot  tbe  mortgage  at  the  times  designat- 
ed. As  to  actual  knowledge,  it  is  to  be  said 
that  there  b  no  evidwce  sbowlnjb  or  even 
remotely  trading  to  eihow,  that  th^  had  any 
such  knowledge  of  tbe  mortgage,  and  if, 
therefore^  they  are  to  be  charged  with  any 
wnmg  tn  the  transactloa  cnlminating  in  the 
sale  of  tbe  tomatoes  and  com  to  than,  th^ 
can  only  thvm  be  bonnd  because  there  must 
be  Imputed  to  them  the  notice  of  the  mor^ 
gage  constructively  Imparted  to  them  by 
reascm  of  tbe  recordation  ot  said  mortgage 
as  required  by  law. 

[3]  The  contention  of  the  rrapondents  is, 
and  so  the  court  below  expressly  held  In  Its 
decision  of  tbe  motion  for  tbe  nonsuit,  that 
the  mortgage  was  not  legally  recorded,  and, 
consequently,  did  not  Impart  constructive 
notice  of  Its  existence  to  third  parties,  for 
the  reason,  so  It  la  asserted,  that  the  evl- 
deDce  shows  that  T.  F.  Emerson,  the  notary 
public  before  whom  the  instrument  was  ac- 
knowledged, was  a  partoer  and  Joint  bene- 
ficiary with  the  plaintiff  In  the  notes  and 
mortgage  securing  tbe  same  at  the  thne  of 
and  subsequent  to  the  execution  of  those 
Instruments. 

The  law  is,  as  is  well  understood,  that  ev- 
ery Instrument  required  to  be  recorded,  with 
Che  exception  of  those  beloi^ing  to  the  class 
mentioned  In  sections  1158,  1160,  1202,  and 
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1208  at  tbe  OMl  Oo6%  cannot  be  lecoided 
imlesa  its  oecntion  la  admowled^ed  by  tbe 
person  executing  It,  "or  If  executed  by  a 
corporation,  by  Its  in«sident  or  secretary, 
or  other  person  executing  tlie  same  on  be- 
half of  tbe  corporation,"  etc  Civ.  Code,  | 
1161.  But  it  is  tbe  settled  law  In  this  state, 
as  well  as  in  other  Jurisdictions,  "that  an 
acknowledgment  taken  before  a  grantee,  or 
dne  standing  in  the  position  of  a  benefldary 
under  a  conreyance,  or  other  written  in- 
strument, Is  void,  and  does  not  entitle  an 
iDStrument  to  be  recorded."  Ore^e  t.  Echo 
Oil  Company.  8  Cal.  App.  276,  284,  9ft  Pac. 
904;  Merced  Bank  t.  Bosenthal.  99  CaL  39. 
3X  Pac.  849,  33  Pac.  732;  Lee  t.  Murphy, 
119  Cal.  364-370.  61  Pac  649,  956;  Murray 
T.  Tulare  Inv.  Co.,  120  Cai.  811,  49  Pac.  663, 
62  Pac.  680;  Henrld  t.  Land  Co.,  177  CaL 
442,  446,  170  Pac  1135.  While,  as  between 
the  parties  to  a  mortgage  so  acknowledged, 
the  mortgi^  is  In  full  force  and  binding 
efficacy,  the  record  of  the  Instrument  does 
not  Impart  any  notice  to  tliird  persons  of 
tbe  mortgagee's  right  under  It.  Lee  t. 
Murphy,  supra,  119  Cal.  370,  51  Pac  965, 
and  cases  there  cited. 

The  Evidence  in  this  case  shows,  wlthoat 
conflict,  tiiat  at  the  time  of  the  execution 
of  the  notes  and  mortgage,  and  In  fact  at  all 
times,  Emerson  was  not  only  a  partner  of 
the  plaintiff  In  the  real  estate  bnsiness  In 
the  city  of  Stockton,  but  was  interested  as 
a  partner  of  and  beneficiary  with  plaintiff 
in  the  notes  and  mortgage  In  question  here. 
The  plaintiir,  testifying  on  his  croeB-exam> 
Inatlon,  stated  Oiat— 

"E.  F.  Bmeraui,  the  notary  pnUie  who  tock 
the  affldaTit  of  W.  T.  Elm  and  C  H.  Hahn  to 
the  crop  mortgage  pleaded  In  the  complaint, 
and  who  also  took  the  acknowledpnent  Of  W. 
T,  Kim  and  G.  H.  Hshn  to  the  crop  mortgage, 
Is  the  owner  of  a  half  Interest  in  tiie  land  de- 
scribed in  the  complaint;  that  he  and  Emei^ 
son  were  partners  in  basiness;  that  Emerson 
owned  one-half  interest  in  all  the  crops  tiiat 
were  growing  on  the  premises  on  the  day  the 
mortgage  in  qnestion  was  executed;  that  Emer- 
son's interest  In  the  said  crop  was  similar  to 
his  (plahitilTs)— that  Is,  each  of  tiiem  had 
a  like  Interest  in  the  crops." 

Emerson,  while  denying  that  he  had  any 
Inteipest  In  the  land  described  in  the  mort- 
gage, did  not  deny  owning  an  Interest  in  the 
crops  grown  thereon  and  the  notes  and  mort- 
gage From  his  testimony  generally,  how- 
ever, the  Inference  appears  to  be  justified, 
if  not  irresistible,  that  he  was  interested  In 
the  crops  to  the  extent  of  the  mortgage  lien 
thereon.  It  was  Emerson  who  personally 
prosecuted  efforts  to  secure  the  payment  of 
.the  note  secured  by  the  mortgage  after  the 
tomatoes  and  com  had  become  ready  for  har- 
vesting. He  testified  that  he  saw  said  crops 
while  they  were  growing,  that  he  saw  them 
after  they  had  been  harvested,  and  that  be 
kept  in  Buch  touch  wlthi  the  tftaation  as  to 


know  that  portions  of  said  crops  had  been 
severed  from  tbe  land  and  sold  to  the  two 
answering  defendants.  He  talked  with  Elm 
and  Hahn  about  the  croBo,  and  t»Id  them 
that  they  (plaintiff  and  himself)  desired  to 
secure  paymoit  at  the  note  from  the  sale  ot 
said  crops;  that  after  he  fOond  out  that  the 
crop  Of  tcHnatoes  had  been  sold  to  tbe  de- 
fendant Packing  Company  he — 

"talked  with  Mr.  Kim  about  it,  and  he  was  to 
make  some  parment  upon  the  note  for  rent— 
this  mortgage  note;  and  I  had  been  after  him 
on  that  right  along,  because  we  wanted  to  get 
it  fixed  up.  I  asked  him  bow  soon  he  could 
pay  something,  and  he  said  that  he  could  pay 
^Bt  as  soon  as  they  remitted  to  blm— the  can- 
nery company." 

He  further  testified  that,  after  consider- 
able effort  to  obtain  an  Interview  with  Mr. 
Davis,  the  local  manager  at  Stockton  of  the 
Packing  Corporation,  after  the  latter  had 
purchased  the  tomatoes  and  before  paying 
for  them,  he  met  him  (Dnvl^  in  tbe  nmntt 
of  October,  1918,  when— 

*^  told  tilm  that  Mr.  Elm  owed  ns  some  money, 
and  we  had  been  after  Mr.  Kim  for  It,  and  he 
(Kim)  said  that  Mr.  Davis,  or  the  company, 
was  to  pay  the  money.  I  said  [to  Davis]:  *How 
soon  will  that  be?'  He  said  they  would  all  be 
in  in  a  little  bit  and  it  would  be  fixed,  if  pos- 
sible— they  were  always  glad  to  fix  op  anythlDg 
of  that  kind,  and  didn't  want  any  trooble  at>out 
the  matter.  I  said  we  are  anxlona  about  it. 
just  as  mndi  aa  yoo  are.  *  *  •  Hr.  Davis 
said  to  me:  1  iriU  take  the  matter  up  with 
the  company.  I  will  get  m  correspondence 
with  them,  and  yon  wiU  hear  from  them  later.' 
I  did  say  that  we  wanted  our  money  for  our 
goods." 

And  this  was  the  trend  of  all  of  Emerson's 
testimony,  and  from  It,  as  stated,  it  Is  clearly 
to  be  Inferred  that  he  was  a  partner  of  and 
Joint  beneficiary  with  the  plaintiff  in  the 
notra  and  the  mortgage  in  controversy.  In 
view  of 'the  fact  that  there  was  not  a  direct 
or  even  inferential  denial  by  Emerson  of  the 
positive  statement  of  plaintiff  that  he  (Emer- 
son) was  interested  in  the  note  and  mortgage 
equally  with  plaintiff,  and  of  the  further 
fact  that  Emerson  at  all  times  in  his  tes- 
timony In  effect  referred  to  the  Indebtedness 
evidenced  by  tbe  note  described  in  the  mort- 
gage as  being  due  to  him  and  plaintiff  Jointly-, 
and  there  being  no  testimony  upon  that  prop- 
osition, other  than  that  of  plaintiff  and  Emer- 
son, there  Is,  It  Is  manifest,  clear  justifica- 
tion for  our  statement,  above  made,  tliat  the 
evidence  wlthoat  conflict,  appears  to  show 
that  plaintiff  and  Emerson  were  and  are 
partners  and  Joint  beneficiaries  In  the  note 
and  mortgage  described  in  the  complaint 
Indeed,  It  seems  to  us  that  no  otner  con- 
clusion can  follow  from  the  testimony  intro- 
duced by  the  plaintiff.  It,  of  course,  resnlts 
that  the  mortgage  was  and  Is,  as  to  third 
parties.  Illegal  and  void.  And  It  Is  to  be 
noted  that  there  la  a  marked  distincttoo  be- 
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tween  Oi%  caae  where  there  are  Beveral  gran- 
tees or  mortgagees,  each  taking  or  having  a 
separate  and  deflned  Interest  In  the  grant  or 
mortgage,  and  the  caae  we 'have  here.  In 
the  former  It  has  been  held  that  the  deed  or 
mortgage  should  be  treated  as  it  made  sepa- 
rately  to  each  of  such  grantees  or  mortgagees, 
and  that  therefore  the  acknowledgmrait 
should  be  held  good  to  all  ot  them  except 
the  party  taking  It  Murray  t.  Tulare  Iht. 
Co.,  120  GaL  SU,  814,  48  Pac.  66S,  52  Paa 
686. 

In  the  present  case,  as  will  be  observed, 
the  evidence  shows  that  the  mortgage  was, 
In  fact,  though  not  eo  nomine,  to  the  plaintiff 
and  the  party  taking  the  acknowledgment  as 
copartners — ^In  point  of  ftct,  joint  mortga- 
gees. Thtfe  was  no  "separate  and  defined 
Interest"  In  either  of  the  two  parties  consti- 
tuting the  partnership  for  and  in  behalf  of 
which  the  acknowledgment '  w.as  taken.  It 
follows  that  the  mortgage,  being  void  in  Its 
effect  upon  third  parties  because  of  the  de- 
fecUve  acknowledgment,  or  In  fact,  tor  the 
reason  that  In  law  there  was  no  acknowl- 
edgment at  all  of  the  execution  thereof  which 
would  entitle  It  to  be  recorded,  imparted  no 
notice  of  its  existence  to  the  answering  de- 
fendants herein  by  the  mere  act  of  its  hav- 
ing been  recorded.  In  other  words,  the  act 
ot  placing  the  mortgage  of  record  was  with- 
out legal  force  or  effect  so  far  as  the  respond- 
ents were  concerned,  and  did  not,  as  to  them, 
apQTate  as  constructive  notice  of  Its  exist- 
ence. Nor  was  there  any  evidence  showing 
that  reepond«itB  had  knowledge  of  any  facts 
sufficient  to  put  them  on  Inquiry  which.  If 
followed  up  with  reasonable  diligence,  would 
have  discovered  to  them  the  exlstoice  ot  the 
mwtgage. 

Obviously,  If  the  answering  defendants  had 
no  actual  knowledge  or  any  notice  of  the 
existence  of  the  mortgage  at  the  time  they 
purchased  the  crops  In  question,  they  were 
Innocent  purchase,  and  cannot  be  bound 
by  the  acts  of  Kim  and  Hahn  In  removing 
the  crops  from  the  freehold,  even  if  such 
removal  was  tortious  and  unlawful 

But,  aside  from  the  above  considerations, 
it  Is  very  plain  that  the  nonsuit  was  pitverly 
granted  for  the  reason  that  the  evidence 
clearly  shows  that  the  understanding  be- 
tween the  parties  was  that  Kim  and  Hahn 
were  to  remove  and  sell  the  crops  and  with 
the  proceeds  pay  their  mortgage  indebtedness 
to  i^intlff  and  Emerson.  From  the  testi- 
mony of  Emerson,  some  of  which  is  referred 
to  in  connection  with  the  above  consideration 
of  the  question  of  the  validity  of  the  ac- 
knowledgment of  the  mortgage,  it  la  clear 
that  he  knew,  before  the  removal  of  the  crop, 
that  Kim  and  Hahn  intended  to  remove  and 
sell  the  same.  Emerson  admitted  that  he 
knew  that  certain  portions  of  the  crop  had 
been  removed  from  the  premises  and  sold, 
and  that  the  mortgagors  Intended  to  remove 
and  atH  the  remainder;   yet  neither  the 
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plaintiff  nor  his  partner  took  any  steps  to 
prevent  such  removal  and  sale.  But  there 
was,  evidently,  according  to  Emers<Hi's  un- 
contradicted testimony,  no  intention  on  the 
part  of  plaintiff  and  Emerson  to  object  to 
such  removal  and  sale — that,  indeed,  the  re- 
moval and  sale  of  the  crops  by  the  mort- 
gagora  they  sanctioned — ^for,  having  been 
asked  by  counsel  for  the  Packing  Corpora- 
tion the  following  question: 

"It  was  your  nnderstandhig,  was  It  not, 
throDghout  this  transaction,  from  Kim,  that  he 
should  sen  tlM  tomatoesi" 

—"he  rolled: 

"Yes,  sir,  and  pay  the  rent  to  us;  that  he 
should  have  the  power  to  seD  them  and  deBver 
them  to  whomsoever  h«  chose." 

He  further  testified,  referring  to  a  conver- 
sation he  had  with  Kim  at  the  premises  on 
wbidi  the  crc^  were  grown,  on  the  25th 
day  of  October,  1918: 

"Yes;  I  had  been  talking  with  Kim  at  that 
time,  and  then  right  along  after.  Sim  said 
(addressing  Emerson) :  'You  will  get  all  your 
money,  because  Egyptian  corn  is  good.  •  •  • 
There  will  be  plenty  of  money,  with  the  toma- 
toes and  the  Egyptian  com,  to  pay  for  rent.* 
*  *  *  He  assured  m«  that  just  as  quick  as 
the  crops  were  cut  off  and  sold  we  would  get 
the  money.  That  was  satisfactory  to  me." 

The  plaintiff  did  not  contradict  that  tes- 
timony, nor.  as  stated,  is  there  any  teatlmmy 
In  the  record  contradictory  thereto.  Indeed, 
the  plaintiff  himself  testified: 

"I  am  familiar  with  farming  in  this  locatimi, 
and  I  know  when  tomatoes  genwally  ripen 
and  are  ready  for  delivery  at  Hanteca  (near 
which  place  are  situated  the  premises  on  which 
the  crops  involved  herein  were  grown);  they 
commence  to  ripen  along  in  September  and  Oc- 
tober; I  knew  they  were  ripening  in  those 
months,  bat  I  did  not  know  that  they  had  been 
sold;  I  did  not  know  what  Kim  was  doing  with 
them,  or  where  they  ware  being  dellTared;  I 
jndged  that  they  were,  but  I  coold  not  Iwve 
told  to  whom  they  were  delivered  or  to  whom 
they  were  sold." 

Every  act  and  movement  of  Emerson  in 
the  transaction  seems  to  corroborate  the 
foregoing  testimony.  Emerson,  as  between 
himself  and  Bamsey,  appeared  to  be  the  most 
active  In  looking  after  their  interests  in  the 
crops  and  in  securing,  after  the  maturity  of 
the  crops,  a  satisfaction  of  the  mortgage 
debt,  and  furthermore,  after  the  sale  of  the 
tomatoes  to  the  Packing  Corporation,  it  does 
not  appear  that  he  complained  to  Kim  and 
Hahn  for  removlug  and  selling  the  crops. 
He  did  not  tell  them  that  they  had  done 
wrong  in  doing  so,  but  by  his  general  con- 
duct of  quiescence  as  to  such  removal  and 
sale,  very  clearly  appeared  to  have  regarded 
their  acts  as  within  the  power  and  the  righta 
of  Kim  and  Hahn.  His  only  concern  about 
the  matter  then.aeened  to  be  as  to  the  pay- 
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ment  by  the  Packing  Corporation  for  the 
tomatoes;  hia  purpose  being  co  obtatn  each 
payment  direct  to  him  and  the  plaintiff,  In- 
stead of  to  the  mortgagors.  Certainly,  If  the 
onderstandbig  was  not  snch  as  Emerson  poa- 
ItlTely  testified  ttut  It  was,  to  wit,  that  Kim 
and  Hahn  vrete  vested  with  fall  power  to 
remove  the  crops  from  the  proulses  and  sell 
the  same,  and  thereapon  pay  the  mon^  to 
plaintiff  and  Emerson  In  extinguishment  of 
the  mortgage,  the  latt^  were,  according  to 
their  own  testtmony,  culpably  negligent  in 
the  matter  of  the  preaerratioa  of  the  integrity 
of  tiielr  security.  As.  to  the  tomatoes,  th^ 
knew,  as  everybody  knows,  that  that  vege- 
table Is  of  the  perishable  Und,  reqalrlng  im- 
mediate preservation  very  soon  after  being 
harvested.  Emerson  said  he  visited  the  prem- 
ises vary  often,  and,  of  course,  be  knew  from 
ttiat  fact,  If  not  from  his  general  acquaint- 
ance with  the  seasonal  characteristics  or  pe- 
culiarities of  the  tomato-^hat  la,  t2ie  time 
tor  planting  the  same  and  the  time  when,  In 
the  ordinary  course  of  nature,  it  has  so  de- 
veloped as  to  require  that  it  be  harvested — 
when  tile  time  for  harvesting  was  reached, 
and  still,  as  before  declared,  be  and  tiie 
plaintiff  themselves  made  no  move  looking 
to  tbe  disposal  of  any  of  the  It  would 

thus  seem  that  there  was  no  oth^  course 
left  to  Klin  and  Hahn,  If  anything  was  to 
be  realized  from  said  crops,  but  to  dispose 
of  thetn  themselves. 

[4-6]  Even  if  It  were  necessary  to  concede 
here  that  there  was  no  other  showing  of  an 
abandonment  of  the  mortgage  security  by  the 
plaintiff  and  Emerson,  but  the  circumstances 
to  which  we  last  above  refer,  it  la  very  clear 
that  the  Judgment  of  nonsuit  would  have  te 
stand;  for,  at  the  time  of  tbe  purchase  of  tiie 
tomatoes  by  the  Packing  Corporation  and  the 
corn  by  Powers,  the  lien  of  the  mortgage 
bad  prima  fade  been  extinguished  by  tbe  re- 
moval of  those  crops  from  the  land  on  which, 
they  were  grown  (Borgan  v.  Zanetta,  107 
CaL  27.  30,  31,  40  Pac.  22;  Gates  v.  Tom 
Quong,  3  Cal.  App.  443,  446,  85  Pac.  662),  and 
It  rested  upon  tbe  mortgagee.  If  he  would 
still  enjoy  the  benefit  of  bis  mortgage  secu- 
rity, to  rebut  that  presumption  by  showing 
that  the  crops  were  removed  without  bis 
knowledge  and  consent,  and  that  it  was 
therefore  a  tortious  removal;  and,  as  before 
declared,  even  If  it  had  been  shown  that  tbe 
mortgagors  had  wrongfully  removed  tbe 
crops  and  sold  the  same  to  a  third  party,  it 
would  still  be  necessary,  to  bind  the  latter 
in  an  action  for  damages  for  such  wrongful 
removal  or  for  the  conversion  of  tbe  crops, 
further  to  show  that  such  removal  was  tor- 
tlously  effected  with  his  knowledge  or  by 
connivance  on  bis  part  with  those  wrong- 
fully removing  the  crop  to  effect  such  re- 
moval. There  Is  not  only  no  such  showing 
liere,  but,  to  the  contrary,  as  has  been  stated, 
even  without  regard  to  the  positive  testimony 
that  Kim  was  authorized  by  plalntitf  and 
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Emerson  to  remove  and  sdl  the  crops,  th» 
circumstances  d  the  whole  transaction,  as 
shown  by  the  testimony  of  both  plainUfT  and 
Emerson,  very  cfearly  strengthen  and  sustain 
the  presomptlon  tbat  tiie  crops  were  re- 
moved frcHn  the  inemlaes  and  sold  by  Kim 
under  a  specific  understanding  and  agree- 
ment with  the  plalntUf  and  Emerson  tliat  he 
was  thus  to  dlq>08e  of  the  cr<9B  upon  tlielr 
maturity.  This  agreement  (aUowing  tlie 
mortgagors  to  the  mortgaged  crops  and 
turn  over  the  proceeds  of  sale  to  plalntifT 
and  Emerson)  amounted  in  practical  effect 
to  a  substitution  of  the  personal  oUlgatloa 
of  the  mortgagors  for  the  aecnrlty  ct  the 
mortgage.  Minneapolis  Threeb.  Machine  Oo. 
V.  Calhoun.  87  S.  D.  642,  109  N.  W.  12T. 

The  anthoritiea  dted  by  the  appellant  have 
to  do  with  cases  In  which  the  evidence  dear^ 
ly  disclosed  a  tortious  removal  ot  tbe  mort- 
gaged crop,  and,'  of  conrae,  are  not  In  pcdnt 
hen. 

The  other  assignments  to  ^Ich  attention 
will  be  glvok  involve  objections  to  tiie  action 
of  the  court  tat  refusliv  to  aMke  from  tbe 
answers  certain  daiials  icontained  therein 
and  heretofwe  referred  to,  and  In  striking 
from  the  record  the  leaae,  previously  received 
in  evidence  wboeby  the  premises  on  wblcb 
the  crops  in  question  were  grown  were  de- 
mised to  Kim  and  Hahn  by  plaintiff. 

[7]  1.  As  stated  above  when  considering 
the  matter  of  the  suggestion  of  the  diminu- 
tion of  tbe  record,  tbe  particular  d«)Ials  of 
the  answer  to  which  the  motion  to  strike 
out  was  addressed  were  upon  Information 
and  belief,  and  related  to  those  allegations 
of  the  complaint  vrbich  r^erred  to  the  ex- 
ecution of  tbe  notes,  tbe  execntim  ot  the 
mortgage,  the  good  faith  thereof,  the  ac- 
knowledgmrat'and  recordation  of  tbe  mort- 
gage, that  no  part  of  the  pnnnissory  note 
described  In  the  mortgage  has  been  paid, 
except  a  certain  specific  amount,  and  other 
like  averments. 

The  disallowance  of  the  motion  to  strike 
out  the  denials  referred  to  was  proper.  The 
matters  in  the  complaint  to  which  said  de- 
nials were  addressed  involved  private  trans- 
actions between  private  Individuals,  and  It 
is  not  the  law  that  such  matters  are  pre- 
sumed to  be  within  the  knowledge  of  third 
persons,  unless  the  same  are  required  by  law 
to  be  made  a  public  record,  or  are  of  such 
common  notoriety  that  all  persons  most 
know  of  them.  As  to  the  mortgage,  which, 
of  course,  cannot  be  binding  up<m  third  per- 
sons unless  It  Is  recorded  as  required  by  law, 
we  have  already  shown  that.  In  law,  it  was 
not  retarded,  and  therefore  tbe  answering  de- 
fendants were  not  to  be  charged  with  con- 
strucUve  notice  thereot 

[B]  2.  The  lease,  whldi  was  received  in 
evidence  and  subsequently  stricken  from  the 
record,  was,  as  seen,  from  the  plaintiff  to 
Kim  and  Hahn,  and  demised  to  the  latter, 
for  «  certain  q]ecllled  consideration,  Che 


Digitized  by 


ELUS  T.  NEW  MKXICO  OOlfST.  00, 
(ZOl  p.) 


487 


premises^  upon  whidi  tbe  crops  In  question 
were  grown.  T^iRt  lease,  however,  bad  been 
modified  or  cbanged  In  vital  particulars,  and 
was,  conseQuraitlf,  not  tbe  lease  under  wbicb 
Kim  and  Hahn  were  holding  the  property  at 
the  time  that  the  said  crops  were  removed 
from  tbe  premises  and  sold.  But,  waiving  a 
consideration  of  that  proposition,  we  cannot 
perceive  wherein  the  order  of  tbe  court  strik- 
ing the  lease  from  the  record,  even  if  in  any 
view  erroneous,  can  be  held  preJndlclaL  Tbe 
only  porpose  tbe  lease  could  have  served  as 
evidence  in  the  ease  would  be  to  abow  that 
Kim  and  Hahn  held  pcMsesBlon  oi  tbe  land 
thereunder  as  tenants  of  tbe  plaintifE.  If  it 
was  important  under  tbe  issues  that  this 
fact  should  be  known,  the  reply  is  that  the 
answering  defradanta  conceded  at  the  trial 
that  tbe  land  was  held  by  Kim  and  Hahn 
under  a  lease  from  plaintiff.  But  It  seema 
to  us  that  whether  Kim  and  Hahn  htid  pos- 
sessiw  of  tbe  land  as  tenants  of  tbe  plain- 
tiff, or  held  Buch  possession  as  tenants  of 
some  otber  person,  or  themselves  were  the 
owners  of  the  Ifuid,  is  wholly  without  signlfl- 
cance  here,  if ,  as  Is  conceded  by  all  parties 
hereto  to  be  true,  and  which  is  tbe  tbetwy 
upon  which  tbe  complaint  was  framed  and 
the  issues  w.we  Joined  and  tried,  tbey  owned 
the  cropa  which  are  referred  to  in  tbe  mottr 
gage.  The  question  whether  tbe  mortgagors 
of  the  crops  held  posaeasicHi  of  the  land  could 
have  no  bearing  on  the  case,  unless  tbeli 
owuerahip  of  the  crops  and  right  to  mortgage 
them  was  made  an  Issue,  and  no  soch  ques* 
tlon  was  raised  in  tbe  case  either  by  tba 
pleadings  or  tbe  proof.  Therefore,  as  we 
have  shown,  the  only  questions  In  the  case 
were  whether  Kim  and  Habn,  having  mort- 
gaged the  crops  to  plaintiff,  tortlously  re- 
moved the  same  from  the  land  on  which  they 
were  grown  and  stdd  them  to  the  answering 
defendants,  and,  if  so,  wheth^  tbe  latter 
purchased  tbe  said  crops  with  knowledge  be- 
fore and  at  the  time  of  the  purchase  that  the 
crops  were  under  mortgage  and  bad  been  re- 
moved and  sold  wrongfully,  ae  without  the 
knowledge  and  consent  of  tbe  mortgagee. 

Tbe  cases  mentioned  by  appellant  as  in 
mxppoTt  ot  bis  [>orition  that  tbe  ruling  strik- 
ing out  the  lease  from  the  record  was  error 
and  prejudicial  to  his  rights  promulgate  very 
sound  and  wholesome  rules,  but,  while  ap- 
plicable in  pEoper  cases,  have  no  appllcatl<m 
to  tbe  instant  case  upon  tbe  theory  upon 
wbi<di  its  issues  were  framed  and  tried. 
Judgment  la  afttniied. 

We  cimcDr:  PRBWEITT,  PsMUOag  JuaUoe 
pro  tem. ;  BUBNBTT,  J. 

Opinion  of  Supreme  Court  in  Bank 
Denying  Bearing. 

PER  CURIAM.  The  applicatiou  for  a  bear- 
ing in  this  court  afitw  decision  by  the  Dis- 


trict Court  of  Appeal  or  the  Third  Appellate 
District  is  denied,  without  reference  to  or 
Intimation  of  view  on  our  part  relative  to  tbe 
correctness  of  the  discussion  in  the  (Hflnlon 
on  tbe  question  of  tbe  proper  construction 
of  the  chattel  mortgage  as  covering  tbe  per- 
sonal property  here  Involved,  and  tbe  ques- 
tion of  the  validity  of  the  notary's  acknowl- 
edgmoit  In  the  matter  of  sudi  chattel  mort- 
gage. The  opinion  shows  that  the  non-suit 
was  properly  granted  in  that  tbe  removal 
and  sale  of  crops  here  Involved  was  not 
tortious,  and  also  that  the  trial  court  did 
not  err  in  doiying  motion  to  strike  out  cer- 
tain denials  of  tbe  answer,  or  in  striking 
out  the  lease  theretofore  recetved.ln  evidence. 


ELLIS  et  al.  V.  NEW  MEXICO  CONST.  CO. 
•t  al.    (Ne.  2603.) 

(Supreme  Court  of  New  Mexico.    July  21, 
1921.  On  Motion  for  Rehearing,  Oct. 

1921.) 

fSyJlaivt  ly  the  Court.) 

1.  MunlolpaJ  oorporatlons  ^=3290— Statute  oa 
opeaiBB  and  Improving  streets  held  repealed 
by  ImpNeatlon. 

Section  36^  Code  IBIS,  being  chapter  88 
of  the  Laws  of  1884,  was  repealed  by  implica- 
tion by  chapter  42  of  the  Laws  of  1903. 

2.  Municipal  oorporatlons  4=3290-^roe«tfiira 
under  either  of  two  street  Inprovenent  lam 
is  valid. 

•  There  are  In  New  Mexico  two  dis^ct  and 
independent  laws  upon  tbe  subject  ot  paving 
in  mnnidpalitleB,  and  procedure  followed  by  a 
municipality  under  either  of  them  la  valid; 
these  laws  being  the  Provisional  Order  Law  of 
1903  (sections  3666  to  3671,  inclusive,  Code 
1916),  and  tbe  Petition  Law,  being  sectionB 
S072  to  8688,  InduslTe,  Code  19U. 

3.  Municipal  eorporations  4s>290|  408(1)— 
Where  oharter  Is  silent  on  iMvIng  streets  and 
levying  assessments  generaJ  law  governs. 

Where  a  mnnidpality  adopts  a  charter  pur- 
suant to  chapter  SB  of  tbe  Session  Laws  <tf 
1917,  and  such  charter  is  silent  on  the  subject 
of  paving  city  atreets  and  levying  special  as- 
sessment therefor*  ths  state  law  on  municipal- 
ities governs. 

4.  Mnnldpai  corporations  $=3294(2)— Cbaracter 
and  extant  of  paving  rests  wtth  governiag 
body. 

^e  purpose  of  the  notice  required  under 
tbe  provisional  order  law  (ctuvter  152,  Laws 
1019)  is  to  afford  the  property  owner  oppor- 
tunity to  urge  objection  as  to  paving  or  the 
extent  or  character  of  paving,  and  tbe  cost 
thereof;  but  this  is  a  right  merely  to  be  heard, 
and  the  doing  of  the  work,  the  character  and 
the  extent  thereof,  rest  entirely  in  the  discre- 
tion of  tbe  governing  body  of  the  municipality. 
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5.  EvIdMee  «=»83(2}-^nRldpal  oorporatlons 
«=9328(2)— IR  ateenoe  of  fnuid,  oollnslon,  or 
•howlap  of  l«]ury  to  preiiorty,  owroi'o  oom- 
plalNt  that  adverttoonaRt  exdided  ail  but 
Moeenfal  Mddor  will  Rot  be  oontldorod. 

In  the  absfe&M  of  a  diaTge  of  fraud  or  col- 
Inrion  botween  tbe  dty  and  the  auccooaful 
bidder,  or  of  a  ahowing  of  injury  to  the  abat- 
ting  property  owner  because  of  the  acceptance 
of  the  bid,  complaint  as  to  the  terms  let  forth 
in  the  advertisement  for  bids,  in  that  they  op- 
erate to  exclude  all  but  the  successful  bidder, 
will  not  be  considered  by  the  court;  it  being 
presumed  that  the  city  performed  its  duty  and 
accepted  the  lowest  bid;  the  manner  of  per- 
forming Boch  duty  not  being  subject  to  isdoiry 
bj  the  court. 

(AddiiUmal  BvtUbiu  by  Editorial  Staff.) 

6.  MRRloIpal  corporations  0=»4O6( I)— City's 
authority  to  asseM  abuttlag  property  for 
atroet  ImprovMioRta  Is  DOt  Ifliplled  from  pow- 
er to  ImiirDve,  bRt  from  express  statatsu 

A  municipal  coiporatlon'a  authority  to 
pan  streets  does  not  imply  power  to  burden 
owners  of  abutting  property  with  the  expense 
thereof  by  spedal  assessment,  but  auch  power 
ia  derived  from  express  statutory  enactment, 
vliidi  mast  be  carefully  followed. 

7.  MRRloIpal  oorporatloas  <t=>444— Bardealsg 
property  abutting  Biraet  with  oost  of  assess- 
ment Is  not  depMidjaat  apoR  petltlOR,  Mit  oor- 
forms  to  statata. 

Bi^dening  owners  of  property  abntttng 
street  with  a  special  paving  assessment,  as  a 
matter  of  constitutional  right  assertable  by  such 
owners,  need  not  be  preceded  by  a  petition  of 
a  majority  or  any  number  of  them,  nor  by  op- 
portunity for  effectual  objection;  conformity  to 
the  statute  being  sufficient 

ft.  Mualcipal  oorporatloRS  4=9469(1)— Assess- 
ment apoa  froat-foot  rule  ORder  statnte  held 
valid. 

Laws  1919,  c.  162,  i  8,  permits  assessment 
for  street  paving  to  be.  made  upon  the  front- 
foot  rule,  and  where  ao  done  in  conformity  to 
statute,  it  ia  TsUd  and  not  aubjeet  to  the  objec- 
tion that  it  is  aasesaed  in  excess  of  benefits. 

9.  Statutes       1 59— "Repealed  by  ImpllcatlOR" 
where  Intent  Is  manifest  that  later  Inconsist- 
ent statute  supersedes  former. 
A  statute  is  repealed  tiy  implicattou  where 
the  lei^lative  intent  is  manifest  that  the  later 
statute  should  supersede  tbe  former,  as  where 
the  Legislature  enacts  a  new  and  comprehen- 
bIto  body  of  law  which  is  so  inconsistent  with 
and  repugnant  to  tbe  former  law  on  the  same 
subject  as  to  be  irreconcilable  with  it,  and 
especially  where  the  later  act  expressly  notices 
the  former  iA  such  a  way  as  to  indicate  an  in- 
tention to  abrogate. 

[Ed.  Note.— For  other  definitious,  see  Words 
and  Phrases,  First  and  Second  Series.  Repeal 
by  ImplicatiottJ 

An;>eal  from  Diatrtct  Court,  BemaUllo 
County ;  Bratton.  Judge. 

Suit  by  George  E.  Ellis  and  others  against 
tbe  New  Mexico  Construction  Company  and 


City  of  Albuquerque  to  enjoin  road  constme- 
tion  work  and  to  remove  cloud  on  title  arising 
from  spedal  assessment  lien.  Judgment  dis- 
missing the  complaint,  and  plaintiffs  appeal. 
Affirmed. 

George  O.  Taylor,  of  Albuquerqut^  for  ajH 
pell  ants. 

W.  A.  ^eher  and  R^  Hervey  h  Iden, 
aU  of  Albuquerque,  for  app^eea 

RTAN,  District  Judge.  The  dty  of  Alba- 
qnerqu^  a  municipal  corpor&tlon,  reorganized 
pursuant  to  diapter  86,  Lftwa  1917,  entered 
Into  a  contract  on  the  2d  of  October,  1920, 
with  the  defoidant  herein,  tha  New  Mexico 
Oonatmctlon  Company,  for  the  constructloa 
of  about  12  blocks  of  bltulithlc  pavemoU 
on  Tljeraa  road  In  aSA  city.  Thereafter  the 
defendant  construction  company  proceeding 
with  such  work,  the  plalntlfCa,  owners  of 
property  abutting  on  TIJeras  road,  filed  salt 
In  equity  to  enjoin  the  work  and  to  remove 
the  ctond  <m  title  arising  from  tbe  spedal 
aaaeaament  Urn, 

The  Invalldily  of  tlie  proceedings  on  tbe 
part  of  the  city  effectuating  in  the  contract 
as  made  out  In  the  complaint  of  the  plain- 
tiffs, lies  In  this:  (1)  The  own,er8  of  prop- 
erty abutting  the  sfareet  to  be  paved,  against 
whom  tbe  expense  of  paving  by  way  of  ^>e- 
dal  assessment  was  assessed,  did  not,  nor 
did  a  majority  or  any  nnmt>er  of  tbem,  peti- 
tion tbe  mnnldiHil  govonment  for  such  im- 
provement, such  petition  being  a  necessary 
prerequisite  and  jurisdictional  to  the  validity 
of  subsequent  proceedings;  (2)  the  dty  of 
Albuquerque  having  adopted  a  charter  as 
provided  by  chapter  86,  Laws  1917,  and  tbe 
charter  being  silent  as  to  paving  streets  and 
levying  assessmsitB  therefor  against  the 
owners  of  abutting  property,  there  la  absait 
any  authority  under  and  pursuant  to  which 
such  work  could  be  done  and  cost  assessed; 

(3)  that  no  legal  notice  was  given  the  abut> 
ting  property  owners,  and  such  hearing  pro- 
vided for  upon  tbe  notice  actually  given  fu^ 
nisbed  merely  opportunity  for  objectiott,  the 
objection  being  InefTectual  against  tbe  con- 
trary dedsion  of  the  muuidpal  government; 

(4)  that  tbe  contract  was  let  to  the  d^endant 
construction  company  without  an  c^portu- 
nlty  for  the  submission  of  bids,  and  upon  such 
terms  that  none  but  the  suceessful  bidder, 
tbe  New  Mexico  Construction  Company, 
could  have  proposed  and  performed. 

There  are  other  grounds  urged  In  the  com- 
plaint going  to  tbe  invalidity  of  tbe  proceed- 
ings, but  such  grounds  are  not  Imprea^va 
enough  to  deserve  consideration  here. 

To  the  plaintifTs  complaint  both  defoid- 
ants  joined  In  Interposing  a  demurrer  wblcb 
the  trial  court  sustained,  and,  the  plalntlfb 
refusing  to  plead  further,  final  judgment  was 
entered  dismissing  the  complaint 

[I.  7]  Tbe  first  point  raised,  that  la  the 


tts»For  other  casM  see  ssme  topic  and  KSY-NUHBBB  1b  all  Ksr-Nnmbered  Dlisits  and  Indexw 

Digitized  by  Google 


N.UJ 


XUJS  T.  N£W  UEXICO  00M8T.  GO. 
(«i  P.> 


489 


absence  of  a  petition  on  the  part  of  abnt- 
ting  property  owners  of  the  street  to  be  paved, 
Is  exhibited  more  clearly  by  stating  and  de- 
ciding two  preliminary  propositions  with 
which  It  is  involved:  First  A  municipal 
corporation,  though  empowered,  as  under 
our  laws,  with  authority  to  pave  streets,  has 
not  by  reason  thereof  Implied  power  to  bur- 
den the  owners  of  property  abutting  the 
street  to  be  paved,  with  the  expense  of  such 
Improvement  by  qiecial  assessment,  but  the 
power  so  to  do  Is  derived  from  express  stat- 
utory enactment  which  must  be  carefully 
followed.  Town  of  Albuquerque  v.  Charles 
Zeiger,  5  N.  M.  674,  27  Pac.  315 ;  Town  of 
Roswell  V.  Domlnice.  9  N.  M.  624,  58  Paa  342. 
Second.  The  burdening  of  the  owners  of  prop- 
erty abutting  the  street  to  be  paved  with 
a  special  assessment  to  defray  the  cost,  as  a 
matter  of  constitutional  right  assertable  by 
such  owners,  need  not  be  preceded  by  a 
petition  of  a  majority  or  any  number  of  such 
owners,  nor  by  opportunity  .for  eCtectnal  ob* 
Jectlon,  but  conformity  to  the  statute  on  the 
«nbject  Is  suAclent;  2  Page  and  Jones,  Tax- 
ation by  Assessment,  1347;  City  of  Perry  t. 
D«tU  &  Younger,  18  Okl.  427,  90  Pac.  865 : 
Simldlng  V.  City  and  County  of  Denver,  33 
Colo.  172,  80  Pac.  126 ;  Parsons  v.  District  of 
Columbia.  170  U.  S.  45,  18  Sup.  Ct  C21,  42 
L.  Ed.  943. 

[1,  21  We  proceed  to  ascertain,  therefore, 
whether  the  allegations  In  the  complaint  of 
the  plaintiffs,  admitted  to  be  true  by  the  de- 
murrer, tSiat  the  contract  for  construction  of 
pavement  was  entered  Into  without  being 
preceded  by  the  petition  referred  to,  was 
fatal  to  the  validity  of  the  special  assess- 
ment, in  that  the  statute  ccmtrolUng  requir- 
ed such  petition'.  Plaintiffs'  complaint  as- 
sails the  proceedings  taken  as  offoidlng 
against  this  essential  by  three  allegations, 
each  of  which  goes  to  the  failure  on  the  part 
of  the  dty  to  follow  the  requirement  of  spe- 
cific statutes  on  the  siibject ;  that  Is :  First 
That  the  proceedings  omitted  to  conform 
to  section  8662,  Code  1915 : 

'^o  street  or  highway  shall  be  opened, 
straightened,  or  widened,  nor  shalt  any  other 
improvement  be  made  which  will  require  pro- 
ceedingB  to  condemn  private  property,  without 
the  coucarrence  in  the  ordinance  or  resolution 
direcdng  the  same,  ot  two-thirds  of  the  whole 
nomber  of  the  members  elected  to  the  council 
Or  board  of  tmatees,  and  the  concarrence  of 
a  like  majority  shall  be  required  to  direct  any 
fmproTement  or  repair  of  a  street  or  highway, 
the  cost  of  which  Is  to  be  assessed  upon  the 
owners,  unless  two-thirds  ot  the  owners  to  be 
charged  therefor  shall  petition  in  writing  for 
the  same." 

Second.  That  the  proceedings  omitted  to 
conform  to  the  provialons  of  chapter  157, 
Laws  1919: 

"Whenever  the  owners  of  more  than  ose-balf 
(rf  the  troat  feet  ot  property  abutting  upon  any 
Ughwoy,  or  portion  thereof,  propmed  to  ba 


improved  in  any  dty,  exdosive  of  any  property 
owned  by  the  United  States,  or  by  the  state, 
shall  petition  In  writing,  the  governing  body 
theret^.  to  order  the  hnprovement  of  such 
highway,  or  part  thereof,  within  a  district  de- 
scribed In  such  petition  or  petitions,  the  gov- 
erning body  of  such  city  shall  have  the  power 
to  order  such  improvement  and  select  the  ma- 
terial and  methods  therefor,  and  contract  for 
the  construction  of  such  improvemeuta  in  the 
name  of  the  city,  and  to  provide  for  the  pay- 
ment of  the  cost  thereof  out  of  any  available 
funds  of  the  dty,  or  as  otherwise  provided  by 
law;  provided,  that  whenever  any  proposed 
improvement  herein  contemplated  shall  be  on 
a  highway  or  portion  thereof,  upon  which  abuts 
property  belongiug  to  any  county,  school  dis- 
trict or  dty,  the  respective  boards  or  bodies 
having  control  of  such  county,  school  district 
or  city  property,  may  cause  a  petition  to  be 
signed  for  such  improvement** 

Third.  That  the  proceedings  omitted  to 
oonform  to  the  provUlons  of  section  8672. 
Code  1915: 

"Every  Incorporated  dty  shall  have  power, 
upon  presentation  of  a  petition  or  petitions  In 
writiug,  and  subject  to  the  limitations  herein- 
after provided  in  the  following  eleven  sections^ 
to  improve  any  street,  avenue,  alley,  highway, 
public  place  or  square,  or  any  portion  thereof 
within  its  limits,  by  filling,  grading,  raising,  pav- 
ing or  repaving  the  same  in  a  permanent  man* 
ner,  or  by  the  construction  or  reconstruction  of 
sidewalks,  curbs  and  gutters,  or  by  widening, 
narrowing  or  straightening  the  same,  and  to 
construct  the  necessary  appurtenances  thereto, 
Indoding  sewers  and  dratna.** 

Section  8662,  Code  1915,  Is  the  statutory 
enactmoit  U  the  territorial.  Legislature  of 
1884.  As  a  statutory  provision  it  ubanated 
the  law  In  force  in  tlie  territory  on  the  an- 
thoTltj  vested  In  municipalities  to  pare 
streets  and  defray  the  cost  by  spedal  as- 
sessment This  law  is  entirely  Inhlbltlve  and 
n^atlve  in  character,  laying  down  a  prereq- 
uisite Jurisdictional  to  subsequent  acts,  but 
affording  no  positive  detailed  procedure  to 
be  followed  In  the  event  the  condition  de> 
mended  were  met  in  eStect,  by  (nnittinff 
to  charter  the  manner  by  wtateh  paving  i^^t 
be  legally  done,  prevents  paving  in  montd- 
palltles  by  special  assesament  In  1881  (diap- 
ter  43.  Laws  1881)  the  territorial  Leglsla- 
tan^  apparoitly  mindful  of  the  frailty  of 
tlje  1884  law.  oiacted  new  legislation  com- 
petent, at  least,  to  the  object  In  view.  Sec- 
tion S  of  this  act  rtfterates  the  inhibition 
contained  in  the  Law  of  1884  referred  to  by 
spedflcally  pointing  out  that  the  procedure 
in  paving  streets  must  conform  to  such  act 

"That  the  levying  of  assessments  provided  for 
by  the  two  preceding  sections  shall  be  ander  a 
general  ordinance  prescribing  the  manner  there- 
of and  upon  petition  of  owners  of  at  least 
one-half  of  the  property  frontage  of  the  block 
fronting  on  the  improvements  to  be  made, 
and  be  subject  to  the  provisions  of  section  1685 
of  the  Compiled  Laws  of  New  Mexico  1834; 
and  said  assesaments  when  levied  shall  create  a 
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lien  npon  Buch  adjoinlog  property,  to  be  col- 
lected under  the  provIsionB  of  eabsection  7S 
oi  section  1632  a^d  section  1660  of  said  Gddi< 
piled  Laws."  Section  8,  chapter  43.  Laws 
1891. 

This  was  the  law  in  Ibrce  until  1908  what 
cbaptei  42,  Laws  1903,  waa  enacted.  Thia 
latter  act  qpedflcally  repeals  section  3  of 
the  Laws  of  1891,  and  furnldiea  a  thorough, 
adequate  and  complete  method  of  procedure 
la  th«  miUter  of  paving  streets  In  mvnldpal 
corporations  and  by  Its  completeness  robbed 
of  efficacy  the  other  proTlsions  of  tha  Law 
of  ISftU  section  8  bding  repealed  spedflcally, 
and  by  ^iiress  prorfslm  repealed  all  acts 
and  parts  of  acts  In  «m13ict  tberewiUi.  This 
law.  It  is  noted,  was  carried  into  the  Code 
of  1915  as  sections  S66S  to  3071,  inclusive. 
The  Law  of  19(3.  above,  contains  no  provi- 
sion similar  to  that  of  fb»  1884  Law  (sec- 
tion 3662,  Oode  1016)  and  makes  no  mention 
whatsoever  of  a  petition  on  the  part  of  abut- 
ting property  owners.  On  Uie  contrary  this 
act  and  the  inhlbltlve  law  of  1884  are  re- 
ptwiant  and  irrectmdlable  as  is  evident  from 
a  comparison  of  both  acts. 

"VThit  whenever  the  city  coddcU  of  any  dty, 
whether  incorporated  under  general  or  special 
laws,  or  the  board  of  trustees  of  any  town  or 
village  In  the  state  ot  New  Mexico  ^all  be  of 
the  opinion  that  the  interests  of  said  city  re- 
luire  that  any  street  or  alley,  or  any  part 
thereof,  within  the  limits  of  said  dty,  be 
graded,  graveled,  paved,  macadamized  or  in  any 
manner  improved,  such  citT  coundl  or  board  of 
trustees  shall,  ma^e  a  provisional  order  to  the 
effect  that  such  street  or  alley  or  part  thereof 
Shan  be  so  graded,  graveled,  paved,  macadam- 
ised or  improved,  and  shall  order  tiie  city  en- 
gineer, or  some  other  competent  engineer,  to 
cross-section  said  street  or  alley  or  part  there- 
of and  to  make  an  estimate  of  the  total  cost 
thereof,  and  an  estimate  of  the  number  of 
cubic  yards  of  material  necessary  to  be  used 
in  the  grading  thereof,  or  to  be  excavated  there- 
from."   Section  866S,  Oode  1916. 

Sections  8066  and  8667,  following,  provide 
tiiat  upon  the  filing  of  the  r^mrt  of  the 
engineer  a  hearing  shall  be  bad  after  notice, 
at  whieh  hearing  any  one  intereated  may  be 
heard  as  to  the  propriety  of  tiie  Improve- 
ment cmtemxOated,  the  cost  and  manner  of 
payment.  Section  3668  provides: 

"After  such  bearing,  said  dty  conndl  or 
board  of  trustees  shall  determine  as  to  the 
adviaahHity  of  ao  grading,  graveling  maeadam- 
IsiiV  or  otherwise  improving  such  streets  or 
alleys  or  parts  thereof  and  shall  determine  the 
kind  and  character  of  such  improvements  so 
to  be  made,  and  shall  proceed  to  advertise  for 
bids  (or  the  doing  of  the  work  therefor,  and 
shall  enter  Into  a  contract  for  the  doing  of  : 
such  work  and  the  furnishing  of  all  necessa- 
ry materials  to  the  lowest  bidder." 

[I]  The  act  of  1903  by  reason  of  the  Cact 
that  it  occupies  complete^  aU  the  matter  <» 
the  tt^ic  of  paving  In  manldpallties  and  the 
levying  of  special  asaesaments  to  pay  the! 


expenses  thereof,  dealt  with  in  prior  leglsla- 
tton,  that  It  expressly  r^ieals  section  3  of 
chapter  48,  Laws  1891,  In  whldi  was  Inoor^ 
porated  the  law  of  1884,  that  It  Is  r^mgnant 
to  and  IrrecondkiUe  with  the  law  of  1884, 
manifests  a  dear  intent  on  the  part  of  the 
legislature  to  supersede  and  therefore  to 
repeal  that  law.  A  statute  is  replied  by 
Implication,  though  such  repeal  ia  not  favor- 
ed, where  the  legislative  intent  is  manifest 
that  the  latter  statute  ^onld  supersede  the 
former,  and  such  Intent  is  manifest  where 
the  L^slatnre  enacts  a  new  and  compre- 
hensive body  of  law  whldi  is  so  Incontdstent 
with  and  r^Qgnant  to  the  former  law  on  the 
same  subject  as  to  be  Irrecondlable  wltti  it 
and  espedally  does  this  result  follow  where 
the  latter  act  expressly  notices  the  former 
hi  such  a  way  as  to  Indicate  an  Intention  t/» 
abrogate.  0  Am.  ft  Eng.  Bncy.  of  Law.  720; 
Baca  V.  County  Commissioners,  10  N.  M.  4SS, 
62  Pac.  979:  IT.  S.  t.  Olaflfai,  9T  U.  8.  M6. 
2i  L.  Ed.  1082 ;  Howard  v.  Hulbert,  68  ^n. 
793,  66  Pac.  1(M1,  88  Am.  St  Rep.  267: 
Gymnastic  Assoc.  of  South  Side  Milwaukee 
V.  CJityi  of  Milwaukee,  129  Wis.  429,  109  N. 
W.  109.  The  latter  act  (chapter  42,  Laws 
1903,  sectiouB  3665  to  3671,  Code  1915)  cov- 
ering the  entire  subject,  embracing  all  the 
taw  pertinent  thereto  and  furnishing  a  new 
and  comprehensive  system  of  procedure, 
makes  It  dear  that  the  Legislature  intend- 
ed to  supersede  prior  acts  relating  to  the 
same  subject^  and  this  result  is  to  be  derived 
even  in  the  absence  of  repugnancy  and  In- 
consistency. Harold  v.  State,  16  Tex.  App. 
157;  Stete  ex  reL  T.  B.  P.  a  SU  09  Mlaa. 
896,  18  Sonth.  256;  In  re  Bawea,  28  R.  L 
312,  47  AtL  706. 

We  have  then  to  eonstder  as  detmntnattve 
of  the  validly  of  the  proceedli^  complained 
of  the  law  of  19(»  (sections  8086  to  8071. 
Code  191S)  and  the  law  of  1»1S  (chapter  22. 
Lews  1918),  whidt  ounprtsefl  sections  3072 
to  8088,  indnslTe^  Oode  1915,  and  as  eadi 
act  waa  amended  In  certain  particDlars  Iqr 
t3ie  law  of  181%  the  fWmer  by  chapter  US. 
and  the  lattra  by  chafer  157  of  aoCh  laws. 
An  examination  and  asalysia  of  tteae  two 
laws,  the  flrat  ^erally  tnmed  the  provi- 
sional order  law,  the  latter  the  petition  law, 
display  that  each  Is  ccnnpleto  In  Itself,  and 
sete  forth  eadi  step  In  the  procedure  to  be 
followed  by  the  munlc^llty.  But  the  Conn- 
er places  In  the  discretion  and  Judgment  of 
the  munidpal  government  the  decision  as 
to  paving  streets,  such  dedskn  befaig  final; 
the  latter  baposes  as  a  condition  Jnlsdlc- 
tional  to  valid  proceedings  the  petition  of  at 
least  61  per  cent  of  tiie  owners  ot  the  fftmt 
feet  of  property  abutting  upcm  the  street  to 
be  paved. 

The  contention  of  app^ant  that  section 
8682  Is  to  be  read  Into  the  former  law  as  a 
prerequisite  affecting  tiie  provlaloDal  order 
law  xjf  1906  foiling;  in  that  andt  sectiou  Is 
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repeaM  1v  the  latter  tct,  It  Is  yet  urged 
tbat  ttie  petitton  law.  tbat  of  1018,  as  tbe 
last  erpremloH  of  the  legislatlTe  wUl.  is  coo- 
troniBff,  and,  being  repugnant  to  the  former, 
snpersedes  It  ThAt  tbis  contention  Is  nn- 
tenable  Is  forced  npon  ns  by  tbe  fact  of  tbe 
iDCluslon  In  the  1913  act  of  tbla  saving 
danse. 

"No  other  cxiBting  law  with  reference  to  the 
construction  or  maintenance  of  the  tniproTe' 
ments  contemplated  In  the  sections  numbered 
in  the  preceding  section,  shall  be  repealed,  bat 
Uie  said  laws  shall  remain  in  force  to  be  applied 
by  tbe  gereming  body  of  any  city,  In  its  die- 
cretion,  according  to  the  provisions  of  said 
laws  and  without  reference  to  said  seetioss." 
Section  3683,  Cods  idlB. 

Tben  can  be  no  repeal  by  Implication 
srhere  tbe  act  eipreaaly  imoTldes  that  iNrlor 
acte  sh^  cwitlnoe  In  twee.  26  &.  0.  li.  SSI; 
36  Cyc.  1077.  It  b^iog  clear,  ther^ore,  that 
It  was  the  tegislattre  intent  tbat  the  1913 
act  was  not  designed  as  a  substltnte  for  or 
to  supersede  the  1808  act,  and  that  each 
act  Is  complete  in  its^,  bat  radically  differ- 
eat  to  the  extent  that  one  leaves  the  decision 
as  to  paving  and  assessing  the  expaise  thwe> 
of  by  siwcial  assessment  entirely  with  the 
governing  body  of  the  municipality,  but  tbe 
other  permits  nothing  effective  to  be  done 
without  the  petition  of  more  than  one-half  of 
tbe  abutting  property  owners;  it  follows  that 
the  acts  are  cumulatlvei,  26  B.  a  U  174.  We 
hold  that  tbe  city  of  Albuquerque  having, 
as  the  record  before  us  shows,  foUowed  the 
procedure  relative  to  paving  under  the  pro- 
visional order  law  (sections  S666  to  8071, 
Code  ldl6)  thus  proceeding  in  confonnl^ 
with  law,  the  allegations  of  plaintiffs*  com- 
plaint attacking  the  proceedings  actually 
taken  by  the  city  on  the  ground  Qiat  they 
are  violative  of  one  or  more  of  tbe  provisions 
of  the  petition  law  (sections  3672  to  8683) 
were  demnrrabla 

[8]  The  demurrer  admits  further  the  al- 
legations of  the  complaint  that  the  special 
charter  adopted  by  the  city  of  Albuquerque 
under  the  provisions  of  chapter  86,  Laws 
1017,  omits  authorization  to  the  com* 
mlsstoners  to  pave  dty  streets  and  meet  the 
cost  by  special  assessment  and  to  enforce  tbe 
liens  created  therefor  by  foreclosure.  We 
have  examined  the  'cases  dted  in  appellant's 
brief.  The  principle  announced,  by  all  of 
then  is  established  by  mere  statement. 
Where  the  Constltntion  of  tbe  state  grants 
to  municipalities  power  of  sdf-govemment 
under  a  charter  which  is  adopted,  the  diarter 
is  the  measure  of  authority,  and  the  mn- 
nidpallty  possesses  the  power  to  enact  ordi- 
nances affecting  persons  and  property  within 
its  corporate  limits  only  to  the  extent  that 
the  charter  expressly  confers  it,  or  neoes- 
sarlly  implies  sudi  power  from  what  Is  ex- 
pressed or  essential  to  the  »ercise  of  the 
power  granted ;  but  this  rale  does  not  apply 
to  the  instant  cas^  for  tito  reason  tbat 


Albnqverque  has  not  adopted  Its  diarter  un- 
der a  grant  of  power  conferred  by  tbe  fnn- 
damoital  law.  The  Legislature  only  has 
acted.  The  state  law  on  munldpal  corpora- 
tions controls. 

-  "Any  moaidpal  corporation  now  existing  and 
by  election  aeeeptlng  the  provlsioDs  of  this  .set 
shall  retain  its  present  boundaries,  excepting  as 
tfaey  may  be  altered  under  die  provisions  of  the 
laws  of  New  Mexico,  and  shall  retain  and  pos- 
sess all  powers  granted  under  the  Municipal 
Corporations  Act  and  such  other  powers  as  are 
not  incoiisistent  with  tbe  statutes  and  Con- 
stitution of  tbe  state  of  New  Mexico."  See* 
tion  4.  art.  1.  chapter  121,  Laws  1910. 

[I]  The  next.spedflc  attack  made  1^  ap- 
{tellantB  In  their  complaint  against  the  pro- 
cedure foUowed  by  ax^lleea  is  that  the  as- 
sessmeits  made  against  them  were  In  excess 
of  benefits.  '  Section  S,  chapter  152,  I.awB 
1019,  amradlng  the  1003  paving  law  (section 
5,  chapter  42)  carried  forward  Into  the  Code 
as  secUon  3669,  permits  the  assessment  to 
be  made  upon  the  front-foot  rule,  and  it 
Is  such  method  of  assessment  that  appel- 
lants complain  of,  as  stated  abov&  The 
method  followed  by  the  dty  conforms  to 
the  statute,  and  Is  therefore  valid.  Tbat  It 
is  a  constitutioDal  method  of  assessment  thla 
court  has  already  dedded.  Boswell  v.  Bate- 
man,  20  N.  M.  77.  140  Pac.  900,  L.  B.  A. 
igi7D,  365,  Ann.  Cas.  1018D,  426. 

[4]  Hie  objection  urged  that  no  notice  was 
glvoi  as  required  by  section  3,  chapter  40, 
Laws  1918,  which  amended  section  3670  of 
tbe  Code  (part  of  the  petition  law)  we  have 
already  disposed  of;  lacfe  of  adherence  to 
the  terms  of  the  petitlw  law  Is  Immat^lal. 
The  purpose  of  the  noUce  In  the  provisional 
order  law  la  to  afford  <vportnnlty  to  discuss 
aa  already  pointed  out,  and  any  objection 
at  the  hearing  by  one  iuteresieu  agunst  the 
advisability  of  paving,  or  tbe  extent  or  diar- 
acter  of  paving  is  nnamlllng  against  the  de- 
cision of  the  dty  to  the  contra^.  Kotlce 
and  hearing  within  constitutional  demands 
are  had  npon  the  filing  of  suit  to  foreclose 
the  lien.  Boswell  v.  Bateman,  supra.  Hence, 
by  statutory  provision,  the  extent  or  char- 
acter of  paving,  as  proposed  In  the  provlsiiNi- 
al  order,  which  forms  the  basis  of  tbe  notice 
required,  may  be  deviated  from.  In  fact, 
were  the  order  not  clearly  tentative,  discus- 
sion  upon  it  would  be  futile.  It  is  after  such 
provisional'  order  U  made  and  after  hearing 
and  discussion  thereon  that  final  dedslm 
is  made  by  tbe  dty,  which  decision  fore- 
closes ohJectloo.  Section  3668,  Code  1015, 
supra. 

[S]  We  see  no  merit  In  the  remaining 
point  as  alleged  in  the  complaint  and  argued 
in  appcillantB'  brief,  to  the  effect  that  the 
adverttsemnt  far  bids  contained  sudi  terms 
that  only  the  defendant  construction  com- 
pany could  have  proposed  to  do  tbe  work 
and  could  have  performed.  There  is  no  al- 
legation of  fraud  or  collusion,  or  of  injury 
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to  tlie  ^alntlffs  or  any  properly  owner  in- 
terested, or  of  other  sabstaDtive  facts  which 
would  go  to  negatlTe  the  preanmptton  that 
the  dt7  performed  the  duty  Imposed  upon 
It  by  atatnte  by  letUng  "the  contract  for  the 
doing  of  Buch  woA  and  the  fomlAlng  of 
all.  necessary  materlaU  to  the  lowest  bid- 
der." The  allegations  of  the  content  ad- 
mitted to  be  tme  are  not  necessarily  In- 
consistent with  the  actual  performance 
the  duty  Imposed.  The  action  of  the  trial 
court  In  dismissing  the  complaint  was  prop- 
ex,  and  Its  Judgment  wUl  be  affirmed;  and 
It  Is  80  ordered. 

ROBERTS,  a  J.,  and  RAYNOI^DS,  J., 
concur. 

On  Motion  for  Rehearing. 

RTAN,  District  Judge.  In  their  motion 
for  rehearing,  plaintiffs  urge  that  the  court, 
in  the  original  opinion  filed  herein,  omitted 
to  take  Into  consideration  the  contention 
made  by  them  that  the  provisional  order 
law  of  the  act  of  1903  (sections  S665-3671, 
IncluslTe,  Code  of  1916)  was  repealed  by  Im- 
plication by  the  act  of  the  terrritorlal  Leg- 
islature of  1909,  chapter  31,  Laws  of  1909. 
This  position  Is  so  clearly  untenable  that 
It  was  not  deemed  deserving  of  comment  In 
the  opinion.  The  act  of  1903  above  referred 
to  bas  to  do  with  the  authorization  to  a  dty 
coimdl  to  order  local  improvements  and  as- 
sess the  cost  thereof  upon  abutting  property. 
Chapter  31,  Laws  of  1909,  has  to  do  with 
the  creation  of  improvement  districts  by  In- 
corporated cities;  the  organization  of  boards 
of  Improvements  for  the  districts  so  created, 
and  the  direction  and  control  of  such  Im- 
provements by  such  boards;  the  creation 
of  boards  for  the  assessment  of  benefits 
In  each  district;  and  the  collection  of  the 
assessments.  The  opinion  filed  herein  states 
upon  what  conditions  subsequent  legislation 
will  be  held  to  repeal  prior  l^Islatlon  by 
implication.  None  of  the  tests  therein  set 
forth  are  here  present  to  imply  the  repeal 
of  the  act  of  1903  by  the  1909  act 

The  remaining  contentions  upon  which  a 
rehearing  la  urged  were  treated  in  the  oi^- 
lou  proper. 

For  these  reasons,  the  motion  for  rehear- 
ing will  be  denied;  and  it  Is  so  ordered. 

R0BBRT8.  a  3^  and  BAXN0LD8,  J., 
ctmcnr. 


MARTIN  et  ax.  v.  VINCENT,  SnperiateaitoBt 
of  Industrial  Tralaiag  School. 

(Supreme  Court  of  Idaho.    Oct.  28»  1021.) 

I.  Hahaas  oorpn  «s>76— A  state  efllear  niak> 
Ih  ratarn  In  farentt'  prooeadlat  for  oastody 
of  ohild  aiaat  Justify  Mwitloa. 
In  a  habeas  corpns  proceedhig,  Instltated  by 

parenta  to  recover  the  custody  of  their  minor 


child,  it  la  Incumbent  iq»on  one  detalidiig  tiie 
body  of  the  child  In  hia  return  to  tiie  writ  to 
show  facts  snffid«nt  to  justify  his  detention 
under  the  law.  Hie  fact  that  the  person  mak- 
ing the  return  Is  an  officer  of  the  state  and 
superintendent  of  one  of  its  institutions  does 
not  relieve  him  from  assomiog  the  burden. 

2.  Habeas  oonias  «e976-SBpert>toBdaBt  of  la- 
dustrlal  Tralaiag  Sehoof  la  ratara  te  paraots' 
prooeadlag  must  Justify  ohlli's  dotenfloa. 

Where  a  diild  baa  been  committed  by  the 
probate  court  to  the  Idaho  lodastrial  Tndnlng 
School,  and  its  pRrenta  sue  out  a  writ  of  habeas 
corpus  tor  the  purpose  of  recovering  the  cue- 
tod?  of  the  child,  subdivision  2  of  O.  S.  |  9280 
applies,  and  the  snperintendent  of  the  institu- 
tion must  In  his  returU  to  the  writ  sbUe  tiie 
authority  and  cause  of  such  impiiwnment  or 
restraint  ^e  return  must  be  sufficient  to 
Justify  the  ebflfTs  detention  aa  against  the 
dalma  of  the  parents. 

3.  Infants  ^19— Proeeeding  to  regala  eastody 
of  child  In  Tralaiag  School  not  oollateral  at- 
tack OR  oommltmeat 

A  habeas  corpus  proceeding  instituted  by 
pareata  aeeUng  to  regain  the  custody  of  their 
chiM  committed  hr  a  probate  court  to  the  Idaho 
Industrial  Tralniiif  BekotA  in  not  a  oollateral 
attack  upon  the  commitment 

Appeal  from  district  Court,  Kootenai 
County;  W.  F.  McNan^ton,  Judge. 

Petition  by  A.  M.  Martin  and  wife  against 
W.  D.  Vlncwjt,  Superintendent  of  the  In- 
dustrial Training  Sdiool,  for  writ  of  babeaa 
corpus  to  obtain  custody  of  Dean  Martin*  a 
minor  child.  Writ  denied,  and  plaintifla  ap- 
peaL  Writ  directed  to  issue,  and  mlncnr  re- 
turned to  parents'  custody. 

J.  F.  Allshle,  Roy  Agee,  and  7.  F.  Allshle, 
Jr.,  all  of  Cceur  d'Alene,  for  appellants. 

Roy  L.  Black,  Atty.  Gen.,  and  James  1^ 
Boone,  Asst  Atty.  Oen.,  for  respondait 

BICB,  0.  J.  Appellants  filed  a  petition  in 
this  court  setting  forth  that  respondent 
wrongfully  detained  their  minor  eon.  Dean 
Martin,  In  the  Idaho  Industrial  Training 
School  and  unlawfully  deprived  them  of  hts 
custody.  This  court  Issued  the  writ  and 
ordered  that  it  be  made  returnable  before 
the  district  court  of  the  Eighth  Judicial  dis- 
trict at  Ooeur  d'Alene.  ■ 

The  material  issues  in  that  court  are  the 
following:  Respondent  In  his  return  alleged 
that  he  detained  the  body  of  Dean  Martin 
as  ^perintendent  of  the  Idaho  Industrial 
Training  School,  and  not  otherwise,  under 
and  by  virtue  of  an  order  of  commitment 
duly  made  and  entered  by  M.  O.  Whitney, 
acting  In  hia  official  capadty  as  Judge  of 
the  probate  court  of  Kootena!  county.  The 
appellants  demurred  to  the  mnm  on  ttie 
ground  that  it  did  not  state  facts  suffldent 
to  warrant  reepmident  in  retaining  the  cus- 
tody and  cmtrol  of  fte  body  of  Dean  Mar- 
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tin  as  against  the  apdiants.  The  derauTrer 
woa  orerruled.  In  their  answer  anieUantB 
doiied  that  the  order  of  commltmoit  made 
bj  the  probate  Judge  had  any  force  or  effect 
as  against  themBelves  as  Justifying  the  de- 
tention the  body  of  Dean  Martin  re- 
spondent They  further  answered  that  the? 
wm  respectlToly  the  father  and  mothnr  of 
Dean  Martin,  a  minor  of  the  age  of  16  years, 
and  that  he  had  always  lived  and  renided 
with  tbem  and  had  been  under  their  care, 
custody,  and  parental  control  at  all  times 
prior  to  the  date  of  his  ccmimltment;  that 
no  guardian  for  him  had  ever  been  appoint- 
ed by  an  order  of  any  court;  that  on  or 
about  the  26th  day  of  February,  1921.  the 
probation  officer  of  Kootoiai  county  wrong- 
fully and  unlawfully  arrested  Dean  Martin, 
and  thereupon  took  him  b^rt'.<ke  probate 
court,  whl<di  court  made  a  pre^o^ed  order 
committing  him  to  the  Industrial  Training 
iSchool ;  that  the  order  was  not  binding  up- 
oo  the  appellants,  and  bad  no  validity'  or 
«Sect  whatsoever  as  against  them,  or  eiOier 
of  them,  aR  parents  and  natural  guardians 
of  said  minor.  A  hearing  was  had  upon 
the  Issues  thus  framed.  The  district  court 
filed  Its  findings  of  fact  and  conclusions  of 
law  and  denied  the  writ  An  appeal  was 
taken  to  this  court  ' 

After  argument  upon  appeal,  this  court 
directed  the  writ  to  issue,  and  that  the  mi- 
nor be  returned  to  the  custody  of  his  parenta 

[1]  The  demurrer  to  the  return  should 
have  been  sustained. 

In  the  cases  of  In  re  Sharp,  16  Idaho,  120, 
96  Fac.  663,  18  L.  B.  A.  (N.  S.)  886.  and  Al- 
len V.  Wmiams,  31  Idaho,  309,  171  Pac.  493, 
it  was  held  that  the  pareots  are  in  no  way 
bound  by  the  action  of  a  probate  Judge  In 
committing  a  Juvenile  delinquent  to  the  Ida- 
ho Industrial  Training  School.  It  was  point- 
ed out  in  tbose  cases  that  the  parents  are 
entitled  to  their  day  in  court,  and  that  to 
hold  a  commltiuont  of  a  minor  child  by  the 
probate  Judge  to  be  binding  upon  the  parents, 
without  their  having  been  provided  an  op- 
portimity  to  be  heard,  would  render  the 
Juvenile  delinquent  law  nnconatltatlonaL 

The  right  of  a  parent  to  the  custody,  con- 
trol, and  sodety  of  his  child  is  one  of  the 
highest  tcnown  to  the  law.  The  family  Is  a 
unit  of  society  and  Is  so  recognized  by  the 
state.  The  parents  of  children  are  recognis- 
ed as  their  natural  guardians,  and  the  pre- 
sumption Is  that  they  are  fit  and  proper  per- 
sons to  exercise  that  trust.  It  Is  Incumb^t 
upon  him  who  se^s  to  Invade  the  home  and 
remove  a  child  from  its  protection,  and  from 
the  custody  of  its  natural  guardians  to  show 
facts  sufficient  to  Justify  his  action  under 
the  law.  Parents  are  not  required  in  the 
first  instance  to  take  upon  thems^ves  the 
burden  of  proving  their  fitness  to  have  the 
care  of  their  dilldren,  or  that  they  are  prop- 
erly exercising  th^r  parental  control.  The 


fact  fliat  tbB  «me  seeking  to  Justify  the  de- 
teaiti<m  ot  a  diUd  Is  an  oBeer  of  the  state 
and  superintendent  of  one  of  its  training 
sdiools  in  no  way  reUeves  him  from  the  bur- 
den of  diowlng  ftcts  which  Justify  his  ac- 
tion. In  a  ease  where  parents' are  dalming 
their  right  to  the  difld.  Before  the  state 
wm  take  a  tiblld  from  its  iwrents  and  com- 
mit  it  to  one  of  Its  institntions,  it  take*  up- 
on itself  the  burden  of  showing  the  existence 
of  flictB  and  conditions  to  Justify  its  Inter- 
vmtlon.  The  commitment  Is  not  a  Justifica- 
tion where  paraits  are  seeing  to  have  th^r 
rights  determined.  Tb^  Judgment  of  a  pro- 
bate court  declaring  a  diUd  a  Jnv^iile  de> ' 
linquent  is  not  in  any  sense  an  adjnfficstlon 
or  an  estoppel  against  them. 

[2]  Counsel  fOr  respondent  contmid  ttiat 
the  return  M  re^ondent  is  in  strict  cmn- 
pllance  with  the  law.  C  S.  |  9280,  on  which 
th^  rely,  is  In  part  as  follows: 

"The  person  upon  whom  the  writ  is  served 
must  state  in  his  return,  plain!^  and  nnequivo- 
eally: 

"1.  Whether  he  has  or  has  not  the  party  In 
his  custody,  or  under  his  power  or  restraint. 

"2.  If  he  has  the  party  In  his  custody  or  pow- 
er, or  under  his  restraint  he  must  state  the 
authority  and  cause  of  such  imprisonment  or 
restraint 

"3.  If  the  pait7  is  detained  by  virtue  of  any 
writ,  warrant  or  other  written  authority,  a  copy 
thereof  must  be  annexed  to  the  return,  and  the 
original  produced  and  exhibited  to  the  court  or 
Judge  on  the  hearing  of  such  return.  •  •  •  ** 

In  a  case  sndi  as  this,  vrtiere  a^Ucatton 
for  the  writ  Is  made  by  file  paraits  of  a 
minor  child  committed  merely  as  a  Juvenile 
delinquent,  sid)divisl(m  S  of  the  sectlim  Is 
applicable,  and  the  return  must  state  the 
authwity  and  cause  of  su^  Imprismunent 
or  restraint  TUb  Is  true  heeause  parents 
are  new  parties,  and  the  person  making  the 
return  must  Justify  his  detention  as  against 
their  claims. 

Counsd  for  respondoit  also  call  attention 
to  0.  S.  I  6711,  which  Is  as  follows: 

"In  pleading  a  Judgment  or  other  determina- 
tion of  a  court,  officer  or  board,  it  is  not  neces- 
sary to  state  the  facts  conferring  Jurisdiction, 
but  such  Judgment  or  determination  may  be 
stated  to  have  been  doly  given  or  made.  If  such 
allegation  be  cfmtrovsrted,  the  party  pleading 
must  estaUish  on  the  trial  the  facts  conferring 
jarisdiction.'' 

As  applied  to  cases  of  this  nature,  wc 
think  tbiB  statute  provides  that  In  the  an- 
swer to  the  writ  the  parents  of  the  <^ild  mny 
traverse  the  statement  in  the  return  that 
the  ofilcer  detains  tlie  body  of  the  child  un- 
der the  authority  of  an  order  of  commit- 
ment duly  made.  If  such  an  Issue  be  rais- 
ed, then  of  course  the  defendant  must  show 
the  Jurisdictional  facts  In  the  proceeding 
which  resulted  in  the  commitment 

[3]  Counsti  for  respondent  also  contend 
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that  tbe  oommltment  of  Dean  Martin  can- 
not be  attacked  collaterally  In  a  proceeding 
of  this  natQTe.  Upon  this  qnestlon  we  ex 
prees  no  opinion.  The  case  at  bar  Is  not  a 
oollateral  attack  upon  tbe  commitment.  It 
presents  new  issues.  If  it  be  true,  as  sug- 
gested by  counsel,  tbat  Id  considering  tbe 
new  Issues  It  will  become  necessary  to  try 
anew  in  a  different  tribunal  the  same  mat- 
ters considered  by  the  probate  coort  In  the 
proceeding  which  resulted  In  the  commit- 
ment, the  conclusive  answer  is  that  the  par- 
ents are  entitled  to  have  these  questions 
tried  anew.  Due  process  of  law  requires 
that  they  be  accorded  their  day  in  court, 
with  opportunity  afforded  to  present  their 
case  and  defend  their  rights. 

The  court  found,  among  other  things,  that 
the  appellants  were  honorable  and  law-aUld* 
ing  citizens  and  able  to  take  care  of  and  pro- 
vide for  Dean  Martin,  who  Is  their  youngest 
child.  Under  this  state  of  the  record  tbe 
district  court  should  have  Issued  the  writ. 

It  is  true  that  the  court  also  found  that 
Dean  Martin  was  an  incorrigible  boy,  and 
an  habitual  truant  from  sdbool.  This  find- 
ing was  not  responsive  -to  any  Issue  tendered 
by  the  return,  and  we  do  not  feel  called  up- 
on to  examine  the  evldmce  critically  to  de- 
termine whether  it  supports  the  finding.  In 
Justice  to  Dean  Martin,  however,  it  should 
be  stated  that  there  is  much  evidence  In  the 
record  to  Uxe  effect  that  he  la  a  fine,  manly 
boy.  There  1b  no  evidence  in  tbe  record  Oiat 
he  is  growing  up  in  Immorality  and  crime, 
nnd  that  be  knowingly  asaodBtes  with  Im- 
moral persons.  It  also  appears  tbat  at  the 
time  he  was  arrested  and  committed  his  par^ 
ents  had  made  arrangonents  to  eatec  talm  bi 
tbe  Liyon  School  at  SpcAane,  and  also  that 
tbey  are  willing  to  make  arnngenents  to 
place  the  boy  under  the  care  of  a  competent 
instructor,  m  that  be  may  acquire  an  edu- 
cation auffldent  to  comply  wltb  the  laws  of 
this  state. 

For  the  reasons  set  f^rtfa  above,  tbls  court 
entered  its  order  directing  the  return  of 
Dean  Martin  to  the  custody  of  bis  parmts. 

BUDGE,  MCCARTHY,  DUNN,  and  LBB, 
JJ.,  concur. 


STATE  V.  SNOOK.    (No.  8409.) 

(Supreme  Court  of  Idsho.  Get  25,  192L) 

1.  Criminal  law  •»tO90<5)-«rrDr  Is  ovamil- 
Irb  denarrsr  to  eomplalat  asd  dMylng  ae- 
tion  to  quash  oaa  be  preMatad  osly  by  set- 
tled kill  of  exeeptloM. 

Alleged  errors  of  trial  court  in  overrul- 
Ing  demurrer  to  criminal  complaint  and  In  de- 
njing  motion  to  quash  complaint  can  be  pre- 
sented to  this  court  only  by  bill  or  bills  of 
exception  properly  settled  and  incorporated  in 
the  record. 


2.  Crlmlaal  law  «=>l090(l9)^Mllai*  oa  rfe- 
msrrer  and  motlos  to  qsash  eomplalst  are 
not  Included  in  reporter's  truscri^t  aad  not 
substitute  for  bill  of  excoptioss. 

Rulings  of  the  district  coort  on  demnrrer 
to  criminal  complaint  and  motion,  to  quash 
such  complaint  are  not  a  part  <tf  the  trial  and 
are.  ther«Core  not  indoded  bt  tiie  reporter's 
transcript 

3.  IndlotmMit  and  Information  «=93  —  Misde- 
meanor* triablo  In  prsbato  aad  Jnstlee  courts 
m^  bo  eommaMod  Is  distrM  eonrt  by  Wb« 
oompidnt 

Prosecution  of  misdemeanors  triable  In  the 
probate  and  Jontleo  courts  may  be  commenced 
in  the  district  court  by  filing  »  oiminal  com- 
plabiL 

Appeal  from  District  Court;  Lembi  Goon- 
ty;  F.  J.-floven,  Judge. 

Charles'  Snook  was  convicted  of  mo- 
nlng  shee^ti&n  a  cattle  range,  and  he  appeals. 
Affirmed. 

E.  W.  Whitnnnb,  of  BUu^oot.  and  It.  E. 
Glennon,  of  Salmon,  for  appellant. 
Boy  Ii.  Bbick,  Atty.  Gen.,  for  the  State. 

DUNN,  J.  Appellant  was  tried  and  con- 
victed on  a  charge  of  vtolatlnff  G.  8.  |  8333. 
which  makes  It  a  mlAlemeanor  for  one  to 
herd,  graze,  and  pasture  sheep  upon  a  cattle 
range,  and  he  has  appealed  from  tbe  judg- 
ment 

Appellant  assigns  tbe  following  errors: 

(1)  Tbe  court  erred  In  not  sustaining  de- 
fendant's demurrer  to  the  information  herein. 

(2)  The  court  erred  In  not  sustaining  de- 
fendant's motion  to  quash  the  information 
herein. 

(8)  The  verdict  of  the  Jury  is  omtrary  t» 
law.  In  that  the  ovIdKMSe  Is  insufficient  to 
sustain  tbe  verdict 

(4)  The  Judgment  of  the  court  is  ccmtrary 
to  law,  in  that  the  evidence  Is  insufHcIeut 
to  sustain  the  Judgment 

[1]  It  Is  the  contratlon  of  aK>ellant  that 
all  of  the  foregoing  errors  are  properly  pre- 
sented to  this  court  by  the  reporter's  tran- 
script of  the  proceedings  on  the  trial,  bat  the 
respondMit  objects  to  the  consideration  of 
the  first  and  second  alleged  errors  on  the 
ground  that  no  exception  was  taken  by  tbe 
appellant  at  the  time  of  the  oourfs  orders 
overruling  the  demurrer  and  denying  his 
motion  to  quash  the  information,  and  that 
such  exceptions,  if  so  taken,  could  be  pre- 
sented to  this  court  only  by  bills  of  excep- 
tion properly  settled  and  incorporated  In  the 
record.  This  contention  of  the  reepoodent 
must  be  sustained,  for  this  court  has  so  held 
in  a  long  line  of  decisions,  the  most  recent 
of  which  are  State  v.  Maguire,  31  Idaho,  24. 
169  Pac  17D ;  State  v.  Sublaarretta,  83 
Idaho.  478.  196  Pac.  625;  State  v.  Ford.  33 
Idaho,  680.  197  Pac.  6S8:  SUte  t.  White,  8S 
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Idaho,  697,  107  Pae.  824;  State  ColTard, 
S3  Idaho.  702.  197  Pac.  826. 

Tbe  oUier  two  errors  assigned  alleging  the 
insnffidency  of  the  evidence  to  sustain  the 
verdict  and  Judgment  are  too  general  to  com- 
pl7  with  the  reqnlrementa  of  O.  S.  I  906S, 
which  reads  as  follows: 

**Sec.  9068.  appeal  by  Defendant. — An  ap- 
peal may  be  tahen  by  the  defendant 

"(1>  From  a  final  JodgmeDt  of  conriction. 

"(2)  From  sn  order  dwyliig  a  mation  tor 
a  new  trial. 

"(3)  From  any  order  made  after  judgment, 
affecting  the  substantial  rights  of  the  party. 

"Upon  an  appeal  from  a  final  judgment  of 
coiiTiCtion,  if  a  reporter's  transmpt  of  the 
evidence  appears  In  the  record,  the  ground  that 
the  verdict  1b  contrary  to  the  evidence  may  be 
ooDsidered  and  determined  to  the  same  extent 
as  on  an  appeal  from  an  order  denying  a  new 
trial,  providing,  a  specification  of  the  particu- 
lars in  which  the  evidence  is  insufficient  to 
sustain  the  ver^ct  is  made  In  appellant's  brief 
filed  with  the  Supreme  Court." 

See  State  t.  Ma^lre,  31  Idaho,  24,  169 
Pac  175 :  State  v.  Jones,  28  Idabo,  42S;  154 
Pac  378. 

Notuvlthstauding  the  Inadequacy  of  the 
last  two  aBslgnments  of  error,  we  have  ex- 
amined the  transcript  of.  the  testimony  ,  taken 
on  the  trial  and  find  that  there  Is  substantial 
evidence  to  sustain  ttie  verdict  and  judg- 
ment 

IS]  This  action  was  commenced  in  the  dis- 
trict court  of  Lemhi  County  by  the  filing  of 
a  criminal  complaint  by  James  T.  Spencer 
and  Frank  Sharkey  .charging  the  appellant 
with  the  crime  above  stated.  Appellant  con- 
tends that  the  district  court  is  without  ju- 
risdiction to  entertain  such  prosecution  un- 
less it  be  broQ^t  by  indictment,  citing  ar- 
ticle S.  I  13.  of  the  state  Conskltatlon,  as 
follows:  • 

"iSec.  13.  Pouiw  of  LeffMatwn  Re»pecUng 
Conrte.— Hie  L^islature  shall  have  no  powe^ 
to  deprive  the  judicial  department  of  any  pow- 
er or  jurisdiction  which  rightly  pertains  to  it 
as  a  co-ordinate  department  of  the  govern- 
ment; but  the  Legislature  shall  provide  a  prop- 
er system  of  appeals,  and  regulate  by  law, 
i^hen  necessary,  the  methods  of  proceeding  in 
the  exercise  of  their  powers  of  all  the  conrts 
below  the  Supreme  Court,  so  far  as  the  same 
may  be  done  without  conflict  with  this  Consti- 
totton.** 

And  also  C.  S.  |  8768,  as  follows : 

"See.  8768.  Mode  of  Pro«ecv  turn.— All  public 
offenses  triable  in  the  district  court  must  be 
prosecuted  by  indictment,  or  information*  ex- 
cept as  provided  la  the  next  section." 

The  next  section  relates  to  removal  from 
office  of  certain  officers. 

Appelant  takes  the  position  Oiat  vritfaoot 
tome  legislative  acHon  expressly  authorising 
the  filing  of  a  criminal  ctHnplalnt  In  the  dis- 
trict court  In  any  case  which  vronld  be  tri- 


nble  In  the  probate  or  justice  court,  no  pros- 
ecution can  be  commenced  In  the  district 
court  exc^t  by  Indictment.  This  contention 
of  appellant  Is  refuted  by  the  decision  of  this 
court  In  the  case  of  Fox  V.  Flynn,  27  Idaho, 
580,  150  Pac  44,  where  the  procedure  fol- 
lowed In  the  case  at  bar  was  expressly  ap- 
proved. 

[2]  Appellant  strongly  urges  upon  this 
court  his  view  that  since  the  adoption  In 
criminal  cases  of  the  practice  of  using  the 
reporter's  transcript  of  the  proceedings  on 
the  trial  In  Ueu  of  a  bill  of  exceptions,  sacli 
transcript  should  he  held  to  Include  all  of 
the  proceedings  from  the  time  of  the  filing 
of*  an  information  or  complaint.  This  posi- 
tion Is  untenable  for  the  reason  that  the  re- 
porter's transcript  covers  only  such  matters 
as  occur  during  the  trial  of  a  criminal  ac- 
tion, and  the  trial  cannot  by  any  prop»  con- 
struction of  the  statute  be  held  to  include 
those  law  questions  raised  by  demurrers  and 
motlwis  to  quash  whlcto  are  disposed  of  be- 
fore the  trial  begins.  The  law  with  regard 
to  reviewing  the  action  of  the  trial  court  In 
such  matters  is  the  same  as  tt  was  before 
It  authorized  the  use  of  the  reporter's  tran- 
script as  a  hill  ctf  exertions.  See  Q<  S.  |  )i 
9008  and  9010;  State  t,  Magulre,  31  Idaho. 
24,  168  Pac.  176. 

In  accordance  with  the  foregoing  views, 
the  judgment  of  the  trial  court  must  be  and 
Is  hereby  aflhmed. 

RICE.  C.  J.,  and  9UD01D,  McGAKTHT. 
and  VEB,  3  J,,  concur. 


N0RRI8  V.  HIBLER.  (No.  10167.) 
(Supreme  Court  of  Oklahoma..  Oct.  IS,  1921.1 

{BvUahu*  hv  the  Court.) 

Appeal  and  error  «s>IOOI(l)— Vsrdiot  SMpport- 
ad  by  evIdMoe  aet  dlsturiwd. 

In  a  civil  action,  triable  to  the  jury,  where 
there  Is  competent  evidence  reasonably  tending 
to  support  the  verdict  of  the  jury,  and  no  pre- 
judicial errors  of  law  are  shown  in  the  instruc- 
tions of  the  court,  or  its  ruling  on  law  ques- 
tions presented  during  the  trial,  the  verdict  and 
finding  of  the  jury  will  not  be  disturbed  ou 
appnO. 

Aiqpeal  from  County  Oourt;  Tulsa  County ; 

H.  L.  Standeven,  Judge. 

Acti<m  In  replevin  by  Dave  HIbler  against 
B.  C.  Norrls.  Verdict  and  Judgment  for 
plaintiff,  and  defendant  appeals.  Judgment 
affirmed,  and  Judgmoit  here  rendered 
against  sureties  on  the  sup^sedeas  bond. 

Jno.  V.  Kerrigan  and  Ivti  M.  B<^  both 
of  Tulsa,  for  plaintiff  in  error. 
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J.  B.  AUen  and  Ed.  8.  Butterfleld,  botti  of 
Oklahoma  City,  and  Leon  S.  Hliab.  of  Tul- 
for  defoidant  In  error. 

JOHNSON,  J.  On  September  27,  1917. 
Dave  Hlb1«  filed  an  action  In  replevin 
against  tbe  defendant,  SL  0.  Norrls,  in  the 
county  court  of  Tulaa  county,  to  recover  a 
team  of  mules,  wagon,  and  harness  of  the 
alleged  aggregate  value  of  $417.90,  and  to 
recover  damages  for  the  wnrngfol  withhold- 
ing of  the  same  by  the  defoidant  ot  $5J!0  per 
day  for  each  and  evei?  day  that  the  defend- 
ant liad  retained  possesion  of  said  proper- 
ty. The  case  was  thereafter  tried  to  a  Ju- 
ry, on  March  27,  1918,  and  the  plaintUT  was 
awarded  a  verdict  and  judgment  for  the  po»- 
seesion  of  the  property  or  the  value  thereof 
fixed  at  (356,  and  for  the  further  sum  of 
.(400  damages,  to  reverse  yrhicb  tbe -defend- 
ant has  regularly  oonunenced  this  proceed- 
ing in  error. 

For  convenience  the  parties  wlU  be  refer^ 
red  to  as  plaintiff  and  defendant,  respective- 
ly, as  they  appeared  in  the  trial  court 

The  defendant's  q>eclflcatlon8  of  error 
are: 

**(!)  The  court  erred  In  admitting  testimony 
as  to  the  ralue  per  day  a  driver,  wagon, 
team  and  hamesa. 

"(2)  The  court  erred  In  giving  to  the  jury 
instructions  hereinbefore  aet  out. 

"(3)  Tbe  court  erred  in  refusing  Inatmctiona 
to  the  jury,  reqnested  by  defendant,  hereinbe- 
fore set  ont. 

"(4)  The  conrt  erred  in  overruUng  Si^kbA- 
anffl  modon  for  a  new  trial." 

The  errors  complained  of  by  the  defendant 
and  argued  by  his  counsel  in  their  brief  are 
that  the  court  erred  in  admitting  testimony 
nn  tbe  question  of  the  measure  of  the  idaln- 
tiff's  damages  and  In  giving  certain  Instruc- 
ttmis  to  the  Jury  and  in  refusing  certain  re- 
quested instructions  of  the  defendant. 
While  the  court's  mlings  upon  tilie  adndssion 
of  evidence  were.  In  some  respects,  Inaocu- 
rate^  we  have  carefnlly  examtned  tbe  entire 
record  and  find  ^ere  Is  no  merit  in  tiiese 
contrations;  that  the  court 'Instructed  the 
jury  upon  issues  Involved  In  Qie  pleadings 
ai^  made  by  the  evidence  in  the  trial,  with 
substantial  accuracy,  »aad  properly  refused 
tbe  requested  instructions  at  the  defendant. 

The  evidence  amply  sumMirts  the  verdict 
of  the  jury  in  tbe  amount  ttiereof,  and  tbe 
cause  comes  within  Oie  provlsluu  of  section 
600S,  B.  U  1910,  which  provides: 

"No  Judgment  aball  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  atate  in 
any  case,  dvU  or  criminal,  on  the  ground  of 
misdirection  of  the  Jury  or  the  Improper  ad- 
mission or  rejection  of  evidence,  or  as  to  er- 
ror in  any  matter  of  pleading  or  procedure,  un- 
less, in  the  opinion  of  the  court  to  which  ap- 
plication is  made,  after  an  examination  of  the 


entire  record.  It  appears  that  the  error  cmd- 
plaloed  of  haa  probably  resulted  in  a  miscar- 
riage of  Justice,  or  constdtates  a  substantial 
violation  of  a  oonstitntlfmal  or  atatntozy  right," 

There  being  no  reversible  error  in  the  rec- 
ord, the  Judgment  of  tbe  trial  court  is  af- 
firmed. 

It  further  appearing  from  the  record  that 
prior  to  the  filing  of  tbe  appeal  in  this  cauae 
In  this  court,  and  as  a  part  of  tbe  r^^dar 
procedure  on  anieaL,  the  plaintiff.  O.  Nor- 
ris,  as  principal,  with  William  B.  Hohr  and 
Fred  Norris,  as  sureties,  duly  executed  a 
supersedeas  bond  in  this  cause  payable  to 
the  plaintiff.  Dave  Hlbler.  In  the  sum  ot 
$1,600,  conditioned  as  required  by  law,  and 
duly  approved  by  the  derk  of  the  trial  court 
a  duly  certified  copy  of  which  bond  has  been 
filed  In  this  court  and  has  been  called  to 
the  attention  of  the  court  by  brief  of  plain- 
tiff filed  her^n  In  compliance  with  the  mles 
of  the  conrt 

It  Is  therefore  further  ordered  and  ad- 
Judged  that  the  plaintiff,  Dave  Hlbler,  have 
Judgment  in  bis  favor  against  tbe  said  de- 
fendant, E.  O.  Norris  as  prindpal.  and  ttie 
said  William  B.  Mohr  and  Fred  Norrla  as 
sureties  on  said  snpanedeaa  bond  In  Uie  sum 

of    dollars,  and  an  coats  Incmned 

hoeln  as  per  Journal  entry. 

HABBISON,  a  and  KANE.  PITCH- 
FORD,  mmxta,  and  kbnnambb,  jj.. 

concnx. 


KKK  MEDICINE  CO.  v.  HARRINGTON  el  al. 
(N»b  I0II6.) 

(Bnpveme  Oonrt  of  Oklahoma.  Oct  18, 1921.> 

1.  AmmI  tad  MTor  «»977(3)  —  Orrisr  for 
■sw  trial  will  be  reversed  ealjr  oa  a  ohar 
ihewlag  ef  nanlfast  error  and  abase  of  dls- 
orstloa. 

The  Judge  who  presides  st  the  trial  of  a 
case,  hears  the  teatimony  as  it  falls  from  the 
lipa  of  the  wHneeses,  obserrea  their  demeanor 
on  the  stand,  and  has  full  knowledge  of  all  the 
proceedings  had  and  done  during  the  progress 
of  the  trial,  is  in  a  better  position  to  know 
whether  or  not  substantial  justice  has  been 
done  than  any  other  person  can  be.  Where 
such  judge  on  presentation  of  a  motion  for  a 
new  trial  sustains  such  motion,  it  will  require 
a  clear  abowing  of  manifest  error  and  abuae 
of  discretion  before  an  appellate  court  would 
be  Justified  In  revendng  siudi  nHng  ot  the  trial 
court 

2.  Appeal  aed  error  «=3933(l)— New  trial  ^ 
6— MotlOB  Is  aMressed  to  court's  dlsentlei. 
and  every  presumptlos  favors  rsllsg. 

A  motion  for  new  trial  is  addressed  to  tbs 
sound,  legal  discretioQ  of  the  trial  court  and. 
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where  tht  trial  Judge  who  prealded  at  the  trial 
of  the  caae  sustains  such  motion,  every  pre- 
sumption win. be  Indulged  that  such  ruling  Is 
correct. 

a.  GMHMly  *aBA8<l)  —  AltariMi  oWliattn 
wttlMNrt  eontat  rslsassa  Bnaraator, 

imiere  tb9  creditor  ehauges  or  altera  the 
original  oUigatlon  ct  the  prindpal  without  the 
consent  of  the  guarantor,  such  act  on  the  part 
of  the  creditor  exonerates  the  guarantor. 

f Atfdifiofwl  Bi/JUbu*      JBdiioridt  BtvffJ 

4.  Gmnuity  «=953(l)— Where  plaintiff's  asMrt 
kmi  salactad  s^Hns  iMTltory  before  the  yuar- 
aaly  was  slgaed,  asmraatora  will  be  preeam- 
94  Hawllllsg  for  him  to  seleot  other  territory. 

In  an  action  againet  plaintUTfl  agent  and  his 
gaarantors,  where  the  agent  had  selected  his 
sale  territorr  before  the  guarantors  signed  the 
contract,  the  presumption  cannot  be  indulged 
that  they  were  willing  for  him  to  select  there- 
after other  territory  in  wbidi  to  aell  phdntifF's 
goods,  and  it  was  necessarily  a  diange  In  the 
contract. 

5.  Gaaranty  «=»23— Written  guaraaty  ooatraet 
M«id  be  attsrod  oaly  writlag  or  hy  waMt- 
•#  oral  asrosaieat. 

-  In  Tiew  of  Ber.  Laws  IftLO,  I  668,  relating 
t*  alteratimi  of  «  wxfttan  contract,  a  guaranty 
coi^Mt  i&  writing  oonld  only  be  altered  hj  a 
contract  in  writing  or  an  executed  oral  agree- 
ment. 

Appeal  tnm  Smwior  Oomt,  Pottawatomie 
Gonnty. 

Action  by  the  KKK  Medicine  Company 
agalnat  0.  W.  Harrington,  as  principal^  and  J. 
Kroucb,  F.  S.  Douglas,  and  A.  O.  Neel,  aa 
guarantors,  to  recorer  on  an  account  against 
C.  W.  Harrington.  Judgment  ft>r  the  plaln- 
tifr  against  F.  S.  Douglas.  Motion  for  new 
trial  sustained.   Plaintiff  appeals.  Affirmed' 

Swan  C.  Bumette,  at  Pawhoslia,  for  plaln- 
tUr  In  error. 

Wyatt  ft  Waldrq^  of  Shawnee,  for  de- 
ftandantB  In  error. 

MnXBB,  J.  This  action  was  omnmesiced 
In  the  superior  conrt  of  Pottawatomto  coun- 
ty by  the  KKK  Medldne  Company,  as  plain- 
tiff, against  O.  W.  Harrington,  F.  S.  Douglas, 
J.  KroQch,  and  A.  G.  Neel,  defendants,  to 
recover  on  an  account  due  from  C.  W.  Har> 
ringtoB  to  the  idalntlff  for  coodB  pundiaaed 
of  the  plaintiff  under  a  certain  contract ;  the 
othor  defendants  being  diaqped  as  guarantors 
for  tbe  faithful  peEfonnanee  of  the  contract 
The  case  was  tried  to  the  jury  which  result- 
ed In  a  verdict  In  fitvor  of  the  plaintiff  and 
against  defendant  F.  S.  Douglas,  his  coguar* 
antors  bdng  exonerated  by  the  Terdict  of 
the  Jury.  F.  8.  Douglas  filed  a  motion  for  a 
new  trial  which  was  the  court  sustained. 
Tbe  plaintiff  exoQ»ted  and  ajqieals  to  this 
court  to  reverse  tbe  decision  of  the  lower 


be  referred  to  as  they  ^ipeared  in  the  lower 
court 

The  fhcts  disclosed  by  the  pleadings  and 
evldotce  are;  That  C-  W.  Harrington  made 
a  contract  with  the  plaintiff  by  which  he 
was  to  purchase  medicine  of  them  at  whole' 
sale  prices  and  sell  them  in  a  specified  ter- 
ritory to  be  sheeted  by  him.  He  selected 
as  this  territory  Uncoln  county,  Okl.,  which 
was  q)eclfled  on  the  contract  After  the  con- 
tract was  signed  by  Harrington;  he  procured 
the  signatures  of  his  codefendants  as  guar- 
antors for  tlie  folthfnl  performance  of  the 
contract  Tbo  terms  of  the  guaranty  were 
set  fbrth  In  a  s^iarate  clause  or  agreement 
attached  to  the  oontraat 

The  contract  was  executed  on  tbe  28th 
day  i»t  August,  1011.  It  provided  that  It 
should  not  be  In  force  and  effect  until  appror* 
ed  by  tbe  company,  by  its  president  at  Its 
office  at  Keokuk,  Iowa.  It  was  approved  on 
the  18th  day  of  September,  1911,  by  the  KKK 
Medicine  Company,  by  George  Hassall,  its 
president,  at  Keokuk,  Iowa. 

On  the  20th  day  of  September,  1911,  C.  W. 
Harrington  wrote  a  letter  to  the  plaintiff 
company  stating  that  be  wanted  his  terri- 
tory changed  to  Seminole  county  instead  ot 
Lincoln  county.  Purauant  to  this  request 
and  on  the  22d  day  of  September,  1911, 
George  Hassall  as  president  of  the  plaintiff 
company  struck  out  the  word  "Lincoln"  and 
Inserted  the  word  "Seminole"  on  said  con- 
tract. He  thereupon  sent  a  letter  by  rois- 
tered mall  to  each  of  the  guarantors  on  the 
contract,  advising  them  he  had  made  this 
change.  He  afterwards  received  the  regis- 
try return  cards,  showing  the  delivery  of  tbe 
three  registered  letters.  Some  of  the  de- 
fendants said  their  name  was  signed  to  the 
registry  return  card  by  some  one  else  and  that 
they  did  not  deceive  the  letters,  but  defend- 
ant Douglas  admitted  his  signature  on  the 
registry  return  card,  but  said  he  had  no 
recollection  about  the  letter. 

The  plaintiff  In  its  petition  alleged  that  it 
made  the  change  in  the  contract  striking  out 
the  word  "Lincoln"  and  Inserting  the  word 
"Seminole"  as  above  stated,  but  further 
averred  that  this  was  not  a  material  change 
in  the  contract  and  that  the  guarantors  con- 
sented to  It,  because  they  did  not  object  up- 
on b^ng  notified  by  regl^red  mall  as  above 
stated. 

But  one  assignment  of  error  is  made  In  the 
petition  in  error,  which  is  as  follows: 

"That  said  court  erred  in  sustaining  the  mor 
tlon  of  defendant  in  error  V,  8.  Dongas  for  a 
new  triaL" 

[1,2]  A  motion  for  a  new  trial  is  addressed 
to  the  sound  discretion  ot  the  trial  court  It 
has  been  r^watedly  held  by  the  courts  that 
t^e  Judge  who  iHrealded  at  the  trial  of  the 


etmrt  granting  a  new  triaL  Tlie  parties  will  case,  observed  tiie  witnesses  upon  the  stand. 
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nnd  had  ftiU  knowledge  of  all  proceedings 
had  and  done  In  court  during  tbe  progress 
of  the  trial,  was  In  better  portion  to  pass 
upon  a  motion  for  a  new  trial  than  any  other 
person  could  possibly  be :  that  where  the 
judge  who  had  tried  the  case  granted  a  new 
trial  there  would  hare  to  be  a  clear  showing 
of  an  abuse  of  discretion  before  it  would  be 
disturbed  by  the  appellate  court 

In  the  case  of  Missouri,  K.  &  T.  Ry.  Co.  t. 
James,  61  Obi.  1,  159  Paa  1109,  this  court 
said; 

"Trial  courta  are  vested  with  a  very  large 
and  extended  dlBCretion  !n  the  granting  of  new 
trials,  and  new  trials  ought  to  be  granted  when- 
ever, in  the  opinion  of  the  trial  court,  tht  party 
asUog  for  a  new  trial  has  not  probably  had  a 
reasonably  fair  trial,  and  has  not,  in  all  proba- 
bility, obtained  or  reeelTed  rabatantlal  jnatice, 
although  it  might  be  difficult,  In  many  instanceB, 
for  the  trial  court  or  the  parties  to  state  the 
grounds  for  such  new  trial  upon  paper  so  plain- 
ly that  the  Supreme  Court  could  understand 
them  as  well  as  the  trial  court  and  the  parties 
themselves  understood  them."  Crouch  v.  Crouch, 
59  Okl.  181,  168  Pac.  573;  St.  Paul  Fire  & 
Marine  Inanraoce  Co.  v.  Peck,  50  Okl.  195, 
158  Pae^  686;  Vickera  v.  PhilUp  Carey  Co..  49 
Okl.  281,  151  Pac.  1028;  L.  B.  A.  1910O,  116S; 
section  12,  p.  226,  20  B.  C.  L 

[3]  We  do  not  think  the  court  committed 
error  in  granting  the  new  trial.  It  Is  well 
settled  that  contracts  of  guaranty  may  not 
be  altered  so  as  to  change  the  liability  of  the 
guarantors.  Section  10^  of  Revised  Laws 
of  1910  provides : 

"A  guarantor  la  exonerated,  except  so  far  as 
be  may  be  indemnified  by  the  principal,  if  by 
any  act  of  the  creditor,  without  the  consent  of 
the  guarantor,  the  original  obligation  of  the 
principal  is  altered  in  any  respect,  or  the  rem- 
edies or  rights  of  the  creditor  against  the  prin- 
cipal, in  respect  thereto,  in  any  way  impaired 
or  auspended." 

In  Hughes  v.  Board  ct  Gom'rs  of  Okla- 
homa County,  60  Okl  410.  ISO  Pac.  1029, 
the  opinion  states: 

"It  Is  contended  that  the  passage  of  Qie  fee 
and  salary  act  increaaed  the  obligation  of  the 
bond,  thus  altering  the  contract,  without  the 
consent  of  the  surety  company,  and  that  -this 
discharged  it  from  liability.  On  this  point  we 
find  a  very  learned  and  ezhaastive  discussion  in 
the  case  of  People  v.  Vilas,  36  N.  Y.  469,  98 
Am.  Dec.  620,  from  which  we  quote  the  f<d- 
lowing:  'As  between  private  parties,  the  law  is 
that  any  alteration  in  the  obligation  or  con- 
tract in  respect  of  which  a  person  has  become 
surety  without  the  consent  of  the  latter  extin- 
guishes bis  obligation  and  discharges  him 
(Burge  on  Surety,  214;  Theobald  on  Principal 
and  Hurety.  §  132 ;  Witcher  v.  Hall,  5  Barn.  & 
C.  269);  and  this  result  follows  irrespective 
of  the  inquiry  whether  the  alteration  could 
work  any  injury  to  the  surety  or  not  (Bangs 
V.  Strong,  4  N.  T.  816).  The  reason  upon 
which  this  rule  is  fonnded  Is  that  the  snre^ 
has  never  made  ths  contract  upon  which  it  is 
KMigbt  to  charge  him.  His  answer  is,  if  it  is 
sought  to  charge  him  vpon  the  altered  contract^ 


that  he  never  made  any  such  bargain;  and  If 
upon  the  ori^nal  contract,  that  such  contract 
no  longer  exists,  having  been  legally  tenninat- 
ed  by  the  altered  or  snbstitnted  contract  made 
by  the  parties.  In  either  contingeBer  the  an- 
swer fumisbas  a  complete  defense.*  ** 

In  Commonwealth  National  Bank  of  Dal- 
las, Tex.,  V.  Baughmao,  27  OkL  175,  111  Pac. 
332,  Mr.  Jnstloe  Ha7«e^  speaking  for  tba 
court,  says: 

**A  material  alteration  of  a  note  by  the  payee 
or  holder  without  the  consent  of  the  maker 
avoids  it  against  the  maker,  even  in  the  bands 
of  a  bona  fide  holder,  without  notice  of  Boeb 
alteration.  Overton  v.  Matthews  et  aL.  35 
Ark.  146,  37  Am.  Rep.  9;  Horn  v.  Newton 
City  Bank,  32  Kan.  618,  4  Pac.  1022;  2  Daniel 
on  Negotiable  InstmmeDts.  pars.  1373,  1376. 
Whether  an  alteration  is  material  does  not  de- 
pend upon  whether  it  Increases  or  -  reduces 
the  maker's  liability.  The  test  is  whether  the 
instrument,  after  the  alteration,  expresses  the 
same  contract;  whether  it  will  have  the  same 
operation  and  effect  after  the  alteration  as  be- 
fore. If  the  change  enlarges  or  lessens  the 
liability,  It  is  material,  and  vitiates  the  con- 
tract. S  Am.  ft  Bng.  Encyc.  of  Law  ft  Prac 
p.  401.  New  York  Life  Insurance  Oo.  v.  Mar- 
tlndale,  75  Kan.  142,  88  Pac.  600^  21  L.  B.  A. 
(N.  S.)  1045,  121  Am.  9t  Bep.  862.  12  Am. 
ft  Eng.  Ann.  Cas.  677,  is  in  point.  In  that 
case  the  note  sued  upon,  when  executed,  con- 
tained a  clause  providing  for  interest  at  blank 
rate  per  annum  from  maturity.  Subsequent 
to  its  execution  words  were  inserted  so  as  to 
make  the  note  bear  Interest  at  the  rate  of  5 
per  omi.  per  annum  from  maturity.  Undn  the 
statnta,  in  Uia  atHMUee  MC  any  provision  In  the 
note  reUtive  to  interest,  it  would  ha;ve  drawn 
alter  maturity  interest  at  the  rate  of  6  per 
cent,  per  annum.  By  the  added  words,  the  con- 
tract was  made  to  draw  a  lower  rate  of  interest 
after  maturity  than  it  would  have  drawn  under 
that  statute.  It  was  held  that  the  alteration 
vitiated  the  note.  See,  also,  Moore  v.  Hutchin- 
son et  al.,  69  Mo.  429;  Whltmer  v.  Frye,  10 
Mo.  348;  2  Daniel  on  Negotiable  Instruments, 
par.  1835." 

In  Farmers*  &  Merchants'  Bank  v.  Scog- 
glns,  41  OU.  719,  189  Pac.  959,  It  is  held: 

"A  promissory  note  executed  January  i,  1909, 
containing  the  following  danse;  *And  In  case  of 
legal  proceedings  on  tills  note  I  agree  to  pay  10 
per  cent,  additional  as  attorney's  fees'— was 
nonnegotiable,  and  if  after  the  execution  of  the 
note,  and  without  the  consent  of  the  maker, 
such  clause  is  eliminated  by  running  a  pen 
through  the  same,  such  elimination  made  the 
note  negotiable,  and  such  change  was  a  material 
alteration  which  rendered  the  note  void  as 
against  the  maker,  even  In  the  hands  of  a  bona 
fide  holder  for  value." 

[4]  It  Is  urged  by  plaintiff  In  error  that 
under  the  contract  0.  W.  Harrington  had  a 
right  to  select  his  territory  and  by  this  let- 
ter he  selected  Seminole  county  instead  of 
Lincoln  county,  a  W.  Harrington  had  al- 
ready selected  his  territory  before  the  con- 
tract of  guaranty  was  signed  by  the  guaran- 
tors. This  BdecUon  was  a  part  of  tlw  oon- 
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tract  If  be  had  not  ftt  nleeted  IHa  terri- 
tory before  the  contract  of  |[ua»Dty  was 
signed,  tben  we  might  Indulge  tbe  presump- 
tion tbat  tbe  gnaranton  were  willing  for 
bim  to  select  whatever  territory  he  wanted. 
But  having  selected  hla  torltory  and  spe- 
dfled  his  selection  in  the  contract,  a  change 
of  the  tearritory  waa  necessarily  a  change 
in  the  terms  of  the  contract  Tbe  plaintiff 
In  error  recognised  this  to  be  a  cbange  in 
tihe  contract  to  such  an  extent  that  It  was 
necessary  to  send  notiee  to  the  guarantors 
that  it  had  changed  the  contract  but  plain- 
tiff fn  error  says  because  the  guarantors  did 
not  object  they  consented  to  the  change. 

[I]  Section  088  of  tbe  Bevlsed  Laws  of 
1910  reads: 

"A  contract  in  writing  may  be  altered  by  a 
contract  in  writing,  or  by  an  executed  oral 
agreement,  and  not  otherwise." 

The  contract  of  guaranty  was  In  writing, 
and  under  the  statute  It  could  only  be  al- 
taei  by  a  contract  In  writing  or  an  execut- 
ed oral  agreement.  When  tbe  plaintiff  al- 
t»ed  the  original  obligation  of  the  princi- 
pal and  mmt  a  registered  letter  to  the  de- 
fmdant,  notifying  Urn  that  It  had  altered 
the  |a1nc4;«l  contract,  and  tbe  dtflendant 
ignored  the  letter,  his  silence  did  not  con- 
stitute a  cmtraet  in  writing. 

Under  the  facta  stated  in  plaintiff's  petl- 
tlcm  and  the  ^Tislons  of  the  statute  above 
Quoted,  the  trial  oourt  did  not  oonunit  error 
in  sustaining  the  motion  for  a  new  triaL 

The  Ju^mttit  of  the  trial  court  granting 
a  new  trial  Is  ther^ore  aOrmed. 

HARRISON.  C.  J.,  and  KANE,  JOHNSON, 
EliTING,  and  KSNNAllEB,  JJ.,  ccmcur. 


STOCKMAN  flt  al.  v.  LOESER  at  al, 

(No.  99970.) 

(Supreme  Goort  of  Oklaboma.   Oct.  18,  1921.) 

(Btfttabu*  hy  the  Court.) 

1.  Pleading  ^=>4 1 7— Pleader  watvea  error  la 
snatalnlng  motlos  or  tfemurrer  by  amendlsg. 

When  a  motion  or  demurrer  ia  sustained  to 
a  pleatSng,  and  the  pleader  thereafter  obtains 
leave  of  court  to  amend  and  does  file  amended 
pleadings,  be  thereby  waives  the  error,  if 
any  has  been  eonunitted,  In  sostaimng  such  mo- 
tion or  demurrer.  In  order  to  take  advantage 
of  a  ruling  soataining  a  motion  or  demurrer, 
the  party  must  stand  upon  his  pleading  so  held 
to  be  defective  or  deficient,  and  not  amend. 

2.  Appeal  awl  error  «=s>l078O,6)— Caases  far 
new  trial  aad  asslgameats  eot  prsseated  er 
argsed  la  brief  treated  as  absndonsd. 

Tbe  rule  that  causes  assigned  for  a  new 
trial  in  the  motion  for  a  new  trial,  and  as- 


signments of  error  In  the  petition  In  error,, 
which  are  not  presented  or  argued  in  tbe  brief 
of  the  plaintiff  in  error,  will  be  treated  as 
abandoned  and.  wlQ  not  be  conaidered  by  this 
court  has  long  since  become  the  settled  law 
and  practice  in  this  jurisdiction. 

3.  Quieting  title  4s344(3)— Where  answer  aad 
cross-petition  to  quiet  title  are  denied  gen- 
erally and  supported  by  nnoontradleted  evi- 
dence, Jndgmeat  should  be  far  defendants. 

When  the  answer  and  cross-petition  of  the 
defendanta  contain  sufficient  facts  to  cousfitute 
a  complete  defense  to  plaintiffs'  causes  of  ac- 
tion set  out  in  her  petition  and  defendants- 
allege  they  are  tfae  owners  of  the  property  in 
controversy  and  ask  to  have  their  title  quieted,, 
and  tbe  allegation  contained  In  the  defendants' 
answer  and  cross-petition  are  only  controvert- 
ed by  a  general  denial,  and  tbe  uncontradict- 
ed evidence  supports  the  allegations  in  defend- 
ants' answer  and  croas-petition,  it  is  tbe  duty- 
of  the  trial  court  to  render  judgment  tor  de- 
fendants as  prayed  for  by  them. 

4.  Pleading  «b»872— Iseues  presented  by  plesd- 
iBps  abandoned,  or  to  wblob  motions  and  de> 
murrers  have  been  snstalaod  er  shall  hava 
been  striokea,  are  aet  preperiy  before  the 

court. 

The  only  issues  presented  for  s  court  to 
try  are  those  raised  by  tfae  pleadings  on  file 
when  tfae  case  Is  tried.  Issues  raised  by  plesd- 
ings  that  have  been  voluntarily  abaodoned  by 
the  pleader  or  to  which  motions  or  demurrers- 
have  been  sustained,  or  by  pleadings  that  have 
been  stricken  from  the  files,  are  dead  Issues 
and  not  prt^erly  before  the  court  on  the  trial 
of  tbe  case  unless  presented  in  some  subse- 
quent pleading  so  as  to  make  them  a  Uve 
issue. 

Appeal  from  District  Court,  Al&lfa  Coun- 
ty; James  B.  CSulUson,  Judge. 

Action  by  Frie*^er}ke  Stockman  against 
Otto  Loeser  and  five  other  defendants  to 
recover  possession  of  an  undivided  interest 
In.  real  estate  and  for  rents  and  profits  anck 
for  partition.  Judgment  decreeing  Otto,  Fred, 
Godfrey,  and  Wllbelm  Loeser  to  be  the- 
owners  of  the  property  and  denying  their 
codnfendants,  Minnie  Ohristensen  and  Frank 
Loesor.  and  the  plaintiff  any  of  tbe  relief 
prayed  for,  and  plaintiff  Frlederike  Stock- 
mnn  and  defendants  Minnie  Chrlstensen  andr 
Frank  Looser  appeaL  Affirmed. 

0.  H.  Manntel  and  X  P.  Grove^  hoOi  <tf' 
Alva,  for  plaintiffs  In  error. 

Titus  &  Talbot,  of  Cherokee  for  defend- 
ants in  error. 

MILLEB,  J.  This  action  was  ooskmenced 
In  tbe  district  court  of  Alfalfa  county  by 
Friederlke  Stockman,  aa  plaintiff  against 
Minnie  Gbristensen,  Wllhelm  Loeser,  Frank. 
Loeser,  EVed  Loeser,  Otto  Loeser,  and  God- 
frey Loeser,  for  tbe  purpose  of  partitioning 
the  northeast  quarter  of  section  16,  In  town- 
ship 28  north  of  range  10.  W.  L  K.,  in  Alfalfa. 
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conntr,  Okl.  Tb&  orl^nal  petition  was  after- 
wards amended,  answers  filed  by  different  de- 
fendants, and  replies  filed  by  the  plaintiff. 
There  were  nomeroas  amended  answers  and 
replies  filed,  demurrcov  and  motioiu  sostalned, 
and  the  case  was  tiied  to  the  court  without 
a  Jury,  which  trial  resulted  In  a  Judgment 
decreeing  Otto  Loeser,  Fred  Loeser,  God- 
frey Loeser,  and  Wllhelm  I/oeser  to  be  the 
owners  of  the  land  In  controversy  and  quiet- 
ing the  title  In  tbem  as  against  the  plaintUC 
and  her  codefendants  Frank  loeser  and  Min- 
nie Cbristensen.  The  plaintiffs  and  the  de- 
fendants Frank  Loeser  and  Bflxmls  Chris  ten- 
sen  filed  tli^  strata  motkms  for  a  new 
trial,  all  of  which  were  overruled  by  the 
cAurt  Tbt^  perfected  this  iu;>peal  and  have 
united  as  plaintiffs  in  error  in  this  court 

The  facts  i^pon  this  lawsuit  is 

based  and  the  errors  cranplained  of  In  this 
at^eal  are  as  foUovs: 

The  land  in  oontrorersy  was  fonnorly 
owned  by  Carl  Loeser  (otherwise  kflown  as 
Charles  Loeser)  and  was  occupied  as  the 
homestead  at  the  said  Carl  Loeser  and 
Marie  Loesor,  his  wif^  who  were  the  father 
and  mother,  respectivdy,  of  all  the  parties 
to  this  action.  B^nk  Loeser  some  time 
prior  to  the  14tb  day  of  Mardi.  lAlO.  brought 
an  action  In  the  district  court  of  Alfalfa 
county  against  Carl  Loeser  to  reooTer  dam- 
ages for  maUdons  j^oaeoutlfnt.  On  the  14tii 
day  of  March,  1910,  Carl  Loeser  and  bis 
wife,  Marte  Loeser,  executed  a  deed  of 
general  warranty  conveying  said  land  to  Otto 
Loes«r.  Thereafter  and  on  tte  81st  day  of 
March.  1910,  Otto  Loeser  executed  a  deed  of 
Keneral  warranty  conveying  said  land  to 
one  Gottlelb  Dautel.  These  deeds  were  duly 
recorded  in  the  office  of  the  recorder  ai 
deeds  within  a  day  or  tt^o  after  the  execu- 
tion thereof.  On  May  4.  1910,  Gotflelb 
Dautel  executed  a  deed  of  general  warranty 
conveying  said  land  to  Otto,  Fred,  Godfrey, 
and  Wilhelm  Loeser.  This  deed  was  not  filed 
for  record  until  the  ISth  day  of  April,  1912, 
On  November  22,  1912,  Frank  Loeser  filed  an 
action  in  the  district  court  of  Alfalfa  coimty 
In  which  he  sought  to  subject  tbe  land  In 
controversy  in  this  action  to  the  payment 
of  a  certain  Judgment  in  the  sum  of  $2,000» 
which  he  had  obtained  in  the  district  court 
of  Alfalfa  county  against  his  fath»,  Carl 
Loeser,  In  the  action  for  damages  based  upon 
malicious  prosecutiw.  Otto  Loeser,  Fred 
Ix)eser,  Godfrey  Loeser,  and  Wilhelm  I^wser 
were  made  parties  defendant  witb  their 
father.  During  the  pendency  of  the  action 
and  before  final  judgmott,  Carl  Loeser  died, 
and  the  action  was  revived  in  the  name  of 
the  administrator  of  his  estate  and  proceeded 
to  final  Judgmoit  Marie  Loeser  died  some 
time  before  tbe  death  of  her  husband,  Carl 
Looser.  On  tbe  trial  of  the  case  Instituted 
1^  Frank  Loeser  to  8nb]e(*t  the  land  in  con- 
troversy to  the  paymoit  of  his  Judgmuit,  the 
court  sustained  a  demurrer  to  bU  midtoM, 


He  took  an  appeal  to  tbls  court  from  the 
ruling  of  the  district  court  of  Aiy»i^  county, 
whi<di  api>eal  he  thereafter  dlsmlased.  On 
S^tember  10,  1916,  Friederlke  Btodcman 
commenced  this  action,  and  In  her  petition 
die  asked  for  partition  of  tbe  land  and 
alleged  that  she  was  the  owner  ot  a  one- 
seventh  interest  therein,  that  defendants  Fred 
Loeser,  Otto  Loeser,  Godfrey  Loeaw,  and  WU- 
taelm  Loeser  w«re  in  adverse  po8aea8l(ai  of  the 
IHToperty.  The  fonr  defendants  in  earror  filed 
motions  and  demurrers  to  the  petition. 
When  these  were  presented  to  the  court, 
idaintlff  obtained  lieave  vt  court  to  amend 
her  petition  and  thneafter  filed  an  amended 
petition  which  Induded  a  cause  of  action 
asking  fbr  the  poaseasion  of  tbe  property. 
Defendanto  in,  error  filed  an  answer  to  this 
amended  petition  ailing  that  they  were 
the  owners  of  the  iwoperty  and  based  their 
title  and  ownership  upon  the  deed  of  Carl 
Loeser  and  Marie  Loeser,  to  Otto  Loeser, 
from  Otto  Loeser  to  QotUeib  DauteS.  and  the 
deed  from  GotUdb  Dant61  to  these  flour  de- 
fendants in  error.  They  also  beaded  tbe 
Judgmoit  in  the  fcnmer  action,  wbfflein  tiie 
deed  executed  by  Carl  Loeaer  and  Marie 
Loeser  was  attacked  la  tiie  suit  ot  Frank 
Loeser,  and  all^^  tlut  Carl  Loeser  in  his 
lifetime  defended  against  said  aettim  and 
asserted  the  validity  of  said  deed  and  that 
Its  validity  was  nphdd  by  the  Judgment  of 
the  court. 

To  this  answer  of  defendants  in  nzor  the 
plaintiff  filed  a  lengtby  r^ly.  In  her  r^ly 
the  plaintiff  asked  tor  tbe  cancellatioai  of 
eadi  of  the  deeda  above  refierred  to,  alleging 
that  at  the  time  of  tile  execution  ct  the 
deeds  by  Carl  Loeser  and  Marie  Loeser 
they  were  eadi  very  old,  feeUe,  and  infirm ; 
that  there  existed  a  c(mfl||lracy  on  tiie  part 
of  tbe  defendanto  in  error  ^  obtain  the  title 
to  said  land  and  hj  firaud  they  induced  the 
said  Carl  Loeser  to  conv^  the  said  land  to 
them.  The  four  defendants  dabnlng  ownex^ 
ship  of  the  land  under  the  deeds  filed  a 
motion  to  strike  from  plalnttlTB  reply  all 
of  the  alle^tions  that  tiie  deed  from  Carl 
Loeser  was  procured  by  fraud.  Thia  motion 
was  by  the  court  overruled. 

fHie  defendants  Frank  Loeser  and  Minnie 
Chrlstoiaen  eatih  filed  a  separate  answa  and 
cross-petition,  in  whldi  they  adopted  the  alle- 
gations of  the  i^alntUTs  petlticm  and  her 
r^dy  and  asked  that  the  prayer  of  plaintUTs 
petition  be  granted.  To  these  s^tarato  i^ead- 
ings,  the  reply  of  plainttir,  tbe  answer  and 
cross-petition  ot  dtf  endanto  Frank  Loeaer  and 
Minnie  Cbristensra,  the  four  defoidanta  in 
error  filed  separate  demurraa.  On  presai- 
tetion,  the  demurrers  were  sustained  by  tbe 
court  That  part  ct  tiie  Journal  taaXXf  sus- 
taining said  d^urrers  reads  as  follows: 

"And  thereafter  and  on  the  8th  day  of  Jane. 
1916,  and  during  said  March,  191^  term  itf 
said  court,  and  the  court  being  in  sesrion, 
and  aU  parties  i^pearing  as  before,  said  cause 
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comes  on  for  farther  bearing  More  th«  court 
upon  the  demurrer  Of  tiie  defendants  7red 
lioeser,  Godfrey  Loeser,  WUhelm  Loeser,  and 
Otto  Loeser  to  plaintifTs  reply,  and  to  the 
answer  and  crosa-petitione  of  the  defendants 
Minnie  Christensen  and  Frank  Loeser.  And 
said  coonsel  duly  present  said  demurrers,  and 
the  coart  haxing  heard  the  argument  of  said 
coiinBel  and  heing  folly  advised  in  the  prem- 
ises finds  that  Bidd  demurrers,  as  applied  to 
the  pleadings  filed  in  this  action,  diould  be 
and  the  came  are  tbereiqoon  sustained,  to  which 
raling  of  the  court  said  plaintiff  and  said  de- 
fendants Minnie  Christensen  and  Frank  Loos- 
er except,  and  asks  that  they  be  granted  ad< 
ditional  time  to  file  amended  replies  to  |;be 
answer  of  the  defendants  Fred  Loeser,  God- 
frey Loeser,  Wilhelm  Loeser,  and  Otto  Loes- 
er, which  request  is  granted  by  the  court,  and 
they  are  granted  10  days  from  thia  date  to 
file  sDch  amended  reply,  or  replies.** 

Thaemttec  od  June  19^  1816,  the  plalntlfr 
filed  an  ameoded  leplr,  and  <hi  the  same  day 
defenduta  Frank  Loeett  and  Minnie  Obria- 
tensen  Joined  In  an  amoided  answer  and 
cnMB-peUtion  In  whlcb  tbey  adopt  and  reas- 
aert  the  allegationa  of  their  original  answer 
and  GTAas-petitlOB  and  ad<^  the  allegations 
contained  In  the  amoided  reply  of  the 
plaintlft.  The  defradanta  in  aror  filed  de- 
murrers to  the  amended  reply  and  the 
amended  answer  and  cross-petition,  which 
demnxrers  were  snstained  hj  the  conrt  as 
Aown  b7  the  fbllowlng  Journal  entry: 

•T«ow,  on  this  25th  day  of  July,  1916,  the 
same  being  a  day  of  the  regular  March,  1916, 
term  of  this  court,  the  above-entiUed  cause 
came  on  for  hearing  before  the  eourt  upon  the 
demurrer  to  plaintifra  amended  reply,  and 
also  the  demurrer  to  cross-petitions  of  the 
defendants  Minnie  Christensen  and  Frank 
Loeser,  ssid  demnrrers  filed  by  her  attorney 
C.  H.  Mauntel;  the  defendants  Minnie  Chris- 
tensen and  Frank  Loeser  appearing  by  their 
attorney  J.  P.  Orove.  and  the  other  defend- 
ants appearing  by  their  attorneys  ntns  & 
^Cdbot.  And  said  counsel  duly  present  said 
demurrers  to  the  Court,  and  the  court  hsving 
heard  the  argument  and  statements  of  said 
counsel,  and  being  fully  advised  in  tiie  prem- 
ises, sustains  said  demurrers,  to  which  ruling 
of  the  conrt  said  idaintiff  and  cross-petition- 
ere  except. 

"mierenpon  said  plaintiff  and  said  cross- 
petitioners  ask  that  they  be  granted  leave  to 
file  amended  reply,  and  amended  cross-peti- 
tions,  which  reciuest  is  granted  by  the  court, 
and  ihe  defendants  Otto  Loeser,  Godfrey  Iioes- 
er,  Wilhelm  Loeser,  and  Fred  Ijoeser  there- 
upon aiik  leave  to  file  an  amended  answer  to 
plaintiff's  amended  petition  now  on  file  in  this 
action,  which  request  is  also  granted  by  the 
court,  said  amended  answer  to  be  filed  within 
ten  days  from  this  date,  and  said  amended 
croBs-petitioDB  and  reply  to  be  filed  within  ten 
days  thereafter." 

On  July  31,  1916,  the  four  defendants  In 
error  flledi  their  amended  answer  which 
cmtalned  only  a  eoieral  and  special  denial. 


filed  a  separate  amended  answer.  On  the 
same  day  Frank  Loeser  filed  his  separate 
amended  answer  In  whlc^  he  adopts  and 
assumes  as  his  amended  answer  the  amended 
answer  of  the  defendant  Minnie  Christensen. 

The  defendants  In  error,  on  August  21, 
1916,  by  a  written  motion  filed  In  said  canse, 
moved  the  court  to  strike  these  amended 
answers  from  the  files,  on  the  ground  that 
they  alleged  substantially  the  same  facts  as 
those  contained  in  their  former  pleadings  to 
whldi  the  court  had  sustained  a  demurrer. 
This  motion  was  sustained  by  the  court  on 
March  6,  1917. 

On  August  30, 1917,  the  defendants  In  error 
(Stained  leave  of  court  and  filed  an  amended 
answer  and  counterclaim  which  Is  as  follows : 

"Come  now  Otto  Loeser,  Fred  Loeser,  God- 
frey Loeser,  and  Wilhelm  Loeser,  defendants 
in  above-entitied  canse,  and  file  this  their 
amended  answer,  and  counterclaim  to  plaintiff's 
amended  petition  now  on  file  herein,  leave  of 
court  first  had  and  obtained,  and  say: 

*^ey  deny  all  and  -  singular  the  material 
averments  of  said  amended  petition  save  such 
as  are  hereinafter  expressly  admitted. 

"They  admit  that  plaintiff  and  the  various 
defendants  are  aU  of  the  children  of  s^d  Carl 
Loeser;  that  the  land  described  in  said  peti- 
tion, to  wit,  the  northeast  quarter  of  section 
15.  township  28  north  of  range  10,  W.  I.  M., 
Alfalfa  county,  Okl.,  was  proved  up  by  said 
Garl  Loeser,  and  that  he  received  a  patent 
therefor  from  the  United  States:  and  that  the 
said  Carl  Loeser  departed  tills  life  at  about 
the  time  stated  by  plaintiff,  to  wi^  Ib  January, 
1914,  and  that  he  died  inteatate. 

"These  defendants  further  answering  allege* 
and  say  that  plaintiff  is  not  entitled  to  fur- 
ther prosecute  this  action  for  the  reason  that 
plaintiff  is  now  and  ever  since  the  filing  of  tbis 
action  lias  been  a  resident  and  citizen  of  the 
German  Umpire,  and  that  since  the  6th  day  of 
April,  1917,  by  an  act  of  the  Congresa  of  the 
United  States  a  state  of  war  Is  declared  to 
and  does  now  exist  between  the  United  States 
and  the  German  Ehnpire. 

"Counterclaim. 

"These  defendants  for  aflirmative  relief  and 
by  way  of  counterdidm  allege  and  say: 

*11iat  they  are  the  owners  of  the  legal  and 
equitable  title  in  and  to  the  lands  aforeoaid; 
tiiat  tbsy  procured  titte  thereto  through  mesne 
conveyances  from  the  said  Gari,,or  Charles, 
Loeser,  and  his  wife,  Marie  Loeser,  who  re- 
sided on  and  held  said  land  as  their  home- 
stead from  the  date  they  obtained  the  same 
from  the  United  States  till  the  date  of  their 
conveyance  as  hereinafter  described. 

"That  on  the  14th  day  of  March,  1910,  the 
said  Carl  Loeser  and  his  wife,  Marie  Loeser, 
who  were  at  the  time  residing  tm  aoid  land 
as  their  homestead,  for  a  good  and  valuable 
eonsideration  sold,  and  by  deed  of  general  war- 
ranty conveyed,  the  same  to  Otto  Loeser,  one 
of  these  defendants;  that  said  deed  was  duly 
acknowledged  and  delivered  by  said  grantors 
and  on  the  14th  day  of  March,  1910,  at  9:20 
o'clock  a.  m.  was  duly  filed  for  record  and  re- 


On  August  1%  1810,  Minnie  Christensen  I  corded  hi  the  oflice  of  the  regtster  of  deeds  of 
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said  eountr,  In  Book  8,  at  pace  S79.  Tbat  on 
the  8Ut  day  of  Mardi,  1910.  the  aaid  Otto 
Loeser  for  a  good  and  valaable  consideration 
Bold  and  by  deed  of  sener^  warranty  conveyed 
said  land  to  one  Gottleib  Dautel.  That  aald 
deed  was  duly  acknowledged  and  delivered  by 
the  said  grantor  and  on  the  Ist  day  of  April, 
1910,  was  filed  for  record  in  the  office  of  the 
register  of  deeds  of  said  county  at  11:30 
o'clock  a.  m.  and  dnly  recorded  in  Booh  7  of 
Deeds,  at  page  114.  That  on  the  4th  day  of 
Uay,  1910.  the  said  Gottleib  I>autel  for  a  good 
and  valuable  crasfdcratloD  stdd  and  by  deed 
of  general  warranty  conveyed  said  land  to 
these  answering  defendants,  to  wit:  Otto 
Loeser,  Fred  Loeser,  Godfrey  Loeser,  and 
Wilhelm  Loeser.  That  said  deed  waa  duly  ac- 
.knowledged  and  delivered  by  the  said  grantor, 
and  on  the  ISth  day  of  April,  1912,  vas  filed 
for  record  and  recorded  in  ttx  office  of  the 
register  of  deeds  of  aaid  county  at  6:00  o'clock 
p.  m.  and  duly  recorded  in  Book  14  of  Deeds, 
at  page  41,  of  the  records  of  said  office,  ^at 
at  tho  time  and  by  virtue  of  said  conveyances 
these  answering  defendants  became,  ever  since 
have  been,  and  now  .are  the  owners  of  the 
legal  and  equitable  title  In  and  to  said  real  es- 
tate and  every  part  thereof.  That  during  all 
of  said  times  these  answering  defendants  have 
been  and  are  now  in  the  peaceable  possession 
of  said  real  estate  and  every  part  thereof  and 
taave  enjoyed  and  received  the  rents,  issues, 
and  profits  thereof  that  sach  possession  has 
been  and  Is  open,  notorious,  hostile,  and  ad- 
versa  to  the  rights  and  claims  of  all  other 
persona  Indading  the  plaintiff  and  said  code- 
fendants.  Minnie  ChriBtensoi  and  Frank 
Loeser, 

"These  defendants  further  allege  that  the 
plaintiff  and  the  said  defendants  Minnie  Chria- 
tensen  and  Frank  Loeser  have  or  claim  to  have 
some  right,  title.  Interest,  claim,  or  estate  in 
and  to  said  real  estate  or  some  part  thereof, 
the  exact  nature  of  which  these  defendants 
are  nnable  to  state,  except  that  the  aaid  plain- 
tiff and  said  defendants  Minnie  Christensen 
and  Frank  Loeser  claim  to  own  shares  of  said 
real  estate  as  heirs  at  law  of  said  Carl  Loes- 
er, deceased.  But  these  defendants  say  that 
such  claim  or  claims  are  without  right  and  are 
void  as  against  the  right,  title,  and  estate  of 
these  defendants,  but  constitute  a  cloud  npon 
the  right  and  title  of  these  defendants;  and 
these  defendants  farther  say  that  they  are 
entitled  to  have  sncb  dond  and  claim  canceled 
and  removed  from  the  title  of  these  defend- 
ants, and  to  a  decree  of  this  court  that  the 
title  and  estate  of  these  defendants  is  su- 
perior to  the  right,  title.  Interest,  claim,  and 
pstfltc  of  said  plaintiff  and  said  codefendaots 
Minnie  Christensen  and  Frank  Loeser,  and 
to  a  further  decree  tbat  said  plaintiff  and  said 
codefendants  have  no  right,  title,  interest,  es- 
tate, or  claim  In  or  to  said  property  or  any 
part  thereof. 

"Wherefore  these  defendants  pray  the  court 
that  plaintiff  take  notbin^  by  her  petition,  and 
that  the  title  of  tbeae  defendants,  to  wit.  Otto 
Loeser,  Fred  Loeser,  Godfrey  Loeser,  and  Wil- 
helm lioeser,  be  quieted  and  declared  perfect 
in  them,  and  that  the  said  plaiotifF  and  said 
codefendants.  Minnie  Christensen  and  Frank 
Loeser,  be  decreed  to  have  no  right*  tide,  in- 
teraat,  estate,  ar  dalm  in  or  to  aaid  proper- 


r  ty  or  any  part  tberaofp  and  Uttt  they  be  en- 
I  joined  from  asserting  or  aetUng  np  any  such 
right,  title,  interest,  claim,  or  estate;  that 
these  defendants  recover  their  costs  herein 
eq;>ended  and  have  all  other  and  farther  relief 
to  which  they  may  be  entitled." 

On  November  27,  1917,  Minnie  Christensen 
obtained  leave  of  court  and  filed  a  reply  to 
the  amended  answer  and  countercdalm  filed 
by  the  four  defeodanta  In  ^or  on  August 
30,  1917.  On  the  same  day  Frank  Loeser 
obtained  leave  of  court  and  filed  hla  separate 
reply  to  the  amended  azmwer  and  counter- 
claim of  defendants  in  error.  In  his  reply 
again  adopted  the  answer  and  counter- 
claim of  defoidant  Minnie  Christensen. 

The  defendants  tn  error  claim  the  replied 
so  filed  were  carbon  copies  of  the  answer  and 
arosa-petitifm  which  had  been  strldtao  by 
the  last  prevlona  otAer  at  the  court.  By 
comparing  the  [deadlngs  we  find  titey  are 
Identical,  with  the  exception  of  a  sUght 
change  In  the  form  of  the  wording  in  the 
first  paragra^  and  the  last  part  of  the 
prayer.  The  changes  so  made  do  not  affect 
either  the  substance,  the  material  allega- 
tions or  the  issues  attempted  to  be  raised. 
Tha  defendants  la  error  filed  a  motion  to 
strike  these  pleadings  fnnn  the  files  on  the 
ground  that  said  pleadings  wen  Identical 
with  the  ones  that  had  been  vxertatuAj  held 
insufficient  and  strldcen  the  order  of  the 
court  The  ^alntlff  had  not  filed  an  amend- 
ed reply  dnce  the  court  had  tustained  the 
last  demurrer  to  her  am^ded  reply. 

On  December  11, 1817,  the  case  waa  called 
for  trial  with  the  pleadings  In  this  condition. 
The  idalntiff  by  her  attcnn^  adnd  ami 
was  granted  leave  to  file  a  reply  to  the 
answer  and  cross-petition  of  defoidante  In 
error.  This  r^^  c(nii^ted  of  a  general 
denial  of  the  allegations  contained  In  the 
answer  and  cnwa'petltlon  and  allied  that 
the  plaintiff  was  a  resldrat  of  the  German 
Empire  and  a  dtlxen  of  the  Goman  Empire 
and  die  was  thm  living  within  the  borders  et 
the  German  Bmplre,  and  tbat  she  is  daased 
88  an  "alien  enemy,**  and  Is  not  able,  by 
reason  of  a  state  of  war  existing  between  the 
government  of  the  United  States  and  the 
government  of  the  German  Bmplre,  to  iwose- 
cute  this  action. 

Thereupon  the  following  proceedings  were 
had  and  done  by  said  oonrt: 

"By  the  Court: 

"At  this  time,  this  cause  comes  on  for  hear 
ipg  on  the  motion  of  the  defendants  Otto  Loea 
er,  Fred  Loeser,  Godfrey  Loeser,  and  Wilhelm 
Loeser  to  strike  the  reply  of  tiie  defendant^ 
Frank  Loeser  and  Minnie  Christensen  from 
the  record: 

"The  court  after  having  examined  the  rer- 
ord  in  said  cause  and  having  heard  counsel 
for  plaintiff  and  defendants,  and  being  fullj 
advised  in  the  premises,  finds  that  on  March 
14,  1910,  Charles  Loeser.  father  of  plaintiff 
and  defendanta,  deeded  the  land  in  diq^ate  te 
Otto  Loeaeri 
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rrhat  later  on.  &  rait  was  filed  by  Frank 
lioeser  to  set  SBide  said  d«ed,  which  action 
resulted  in  a  judgment  for  QMo  Loeaer,  the 
conrt  findiiv  that  tha  tiU«  to  Mtid  land  waa 
in  Otto  Jjoeaar; 

'^at  an  aK>aBl  was  tabea  to  the  Supreme 
Court  of  the  state  of  Oklahoma,  and  iater  the 
plaintiff  in  error  Frank  liOeser  diamlsBed  the 
q;tpeal;  thereby  the  judgment  of  the  trial 
court  becoming  final  and  binding  upon  all  par- 
ties to  the  action. 

"The  court  it  of  the  opinion  that  the  action 
broa^t  by  plaintiff,  to  partition,  could  not  be 
matattained  and  that  a  demnrMr  to  said  peti- 
tkm  was  pioperlj  snataiaed,  for  the  reason 
that  plaintiff  had  no  right  or  title  whatsoever 
in  a^  proi»erty. 

"The  court  is  further  of  the  opinion  that 
the  court  should  not  have  permitted  an  ameud> 
ed  petition  to  be  filed,  for  tbe  reason  that  all 
the  rights  to  the  property  had  been  prevlooa* 
ly  adjodicated  end  found  to  be  In  Otto  Ijoeaer, 
which  was  pTopwly  anatained;  that  in  truth 
and  In  fact  tbeire  has  never  been  a  time  whan 
a  canaa  of  action*  <tf  any  deacription  or  kind, 
could  be  maintained  against  Otto  Loeser  by 
this  plaintlfi  or  defendants  acting  with  them. 

**niat  so  far  as  the  plaintiff  Frledertke 
Stoclunan  la  concerned,  the  record  ehowing 
that  she  is  a  resident  of  and  now  domiciled 
in  the  German  Empire,  this  would  make  no 
difference  in  thla  case  for  the  reason  tf  she 
ever  bad  any  rights,  Uwy  had  been  adjudicated 
in  the  former  trial  of  this  case  in  favor  of 
Otto  Ijoeaer  and  that  tiie  plaintiff  Friederike 
Stodcman  could  not  maintain  an  action  because 
she  bad  no  right  whataoever  In  the  property. 

"That  the  answer  filed  by  the  defendants 
Otto  liOeser,  Fred  Loeaer,  Godfrey  Loeser, 
and  WQhelm  Loeaer  to  the  amended  petition, 
is  the  first  pleading  in  this  case  asking  for  af- 
firmatlTe  relief  whereby  tl^e  coart  could  legal- 
ly and  effectively  dispose  of  tiie  ease. 

"That  in  said  answer  tiiey  ask  for  affirma- 
tive relief  In  that  they  aak  that  the  titie  he 
quieted  in  said  four  defendantrit  Otto  Loeaer, 
Fred  Loeser,  Godfrey  Loeser,  and  Wilbelm 
Loeser. 

"That  the  reply  thereto  is  merely  an  at- 
tempt to  set  up  the  same  cause  of  action  that 
had  been  heretofore  he^  insufficient  by  the 
trial  conrt  and,  in  fact,  is  not  sufficient  to 
conatitute  a  cause  of  action,  and  that  tbe  mo- 
tion to  strike  said  reply,  so  denominated 
{which  we  treat  as  a  petition  in  truth  and  in 
fact),  ahonld  be  and  the  aame  is  hereby  strick- 
en from  the  record. 

*9y  Mr.  Grove:  At  this  point,  tbe  defend- 
ants Minnie  Clhristensen  and  the  said  Frank 
Loeaer  each  and  severally  except  to  the  rul- 
ing of  the  court. 

"By  tbe  Court:  Now,  gentiemen,  you  bet- 
ter exerdse  your  right  to  ask  for  relief  on  the 
plcadinga  right  now  because  you  are  standing 
on  them,  anyhow,  aaUng  that  the  title  be 
quieted  and  let  them  appeal  if  they  desire. 

"^j  llr.  Talbot:  If  the  court  please,  wo 
would  like  to  offer  a  little  documentary  evi- 
dence for  the  reason  that  tbey  still  have  a 
general  denial  on  file. 

"By  tbe  Court:   Very  well;  you  may  do  so. 

*^Bt  Mr.  Mauntel:  Before  yon  offer  that,  I 
widi  to  make  an  objection  on  behalf  of  the 
pluatifl  Friederike  Stodiman.    Tbe  phrintiff 


Friederike  Stockman,  by  her  attorney,  ob- 
jecta  to  tbe  introduction  of  any  testimony  in 
support  of  the  cross-petition  and  answer  of 
tbe  defendants  Otto  Loeser,  Godfrey  Loeser. 
T^ilhelm  Loeser,  and  Fred  Loeaer  for  tbe  rea- 
son that  the  ^aintiff  Friederike  Stoi^man  is 
an  'alien  enemy,'  a  citizen  of  and  domiciled 
in,  tbe  German  Empire  at  this  time,  and  has 
been  during  the  entire  period  of  the  pendency 
of  this  action  and  in  not  able  by  reason  of 
said  legal  disability  to  present  her  cage  or  to 
defend  successfully  against  any  evidence  that 
said  defendants  heretofore  enumerated  may 
offer. 

"By  the  Conrt:  It  appearing  to  the  court 
that  the  plaintiff's  interests  in  this  caae  are 
identical  with  those  of  the  defendants  Frank 
Loeser  and  Minnie  Christenaen,  and  ^at  each 
and  all  of  these  parties  are  represented  by 
competent  counsel,  and  have  been  fully  and 
truly  heard  many  times,  the  objections  of  the 
Idaintiff  Friederike  Stockman  to  tbe  introduc-. 
tion  of  any  evidence  on  behalf  of  the  defeud- 
auts  Otto  Loeser.  Godfrey  Loeaer*  VPllhehn 
Looser,  and  Fred  Iioeser*  at  this  time,  wili 
be  overruled: 

BCr.  MauBtet:  To  wbleb  ruling  of  the 
court  in  overruling  the  objections  of  the  plain- 
tiff Friederike  Stockman  to  the  introduction 
of  evidence  in  sidd  cause  by  the  defendants 
Otto  Loeser,  Fred  Loeaer,  Godfrey  Loeser,  at 
this  time,  the  said  plafaitM  Friederike  Steck- 
man  excepts." 

Tbo  ylalatUCi  In  error  in  their  brief  admit 
that  the  defendants  in  errw  Introduoe  evi- 
dence In  soroort  of  their  amended  answer 
and  GToas-petltlon.  To  the  introdnctlon  of 
this  evidence  tbe  plalntlfh  In  error  each 
objected,  which  objectlima  w^  by  tbe  court 
overruled,  and  tbe  plaintiffa  in  error  ex- 
cepted. Aiter  the  defendants  in  error  bad 
rested  their  case,  tbe  plalnttlAi  in  error  each 
offered  to  introdnoe  tettlmony  1b  support  of 
the  allegaticaui  set  forth  In  their  respectlTb 
replies  which  had  been  stricken  from  the 
flies  by  order  of  the  court,  which  offer  wao 
by  the  court  refused  and  denied,  and  the 
plaintiffs  in  error  excepted  to  said  ruling  of 
tbe  court 

We  have  endeavored  to  be  as  brief  at 
possible  In  making  an  iat^Ugoit  statement, 
showing  the  cmdltltui  of  tbe  pleadlnga  as 
disclosed  by  the  record.  The  case-made  con- 
tains more  than  ISO  pages  of  Readings, 
motions,  and  amended  pleadings.  Tbe  i^In- 
tiffs  In  error  have  made  numeroas  assign- 
menta  of  error  in  th^  petition  in  error,  bnt 
set  out  only  two  grounds  which  they  assume 
to  argue  in  their  brief,  wherein  they  say: 

"There  are  but  two  propositions  that  can  be 
presented  to  the  court  in  thla  eanae.  The  first 
is:  Did  tbe  civil  action  In  the  diatrict  court 
of  Alfalfa  county  .wherdn  Fruk  Looser,  the 
son  of  Carl  Loeser,  and  one  of  the  ^aintiSa  in 
error  herein,  was  plaintiff,  and  Carl  Ix>eBer, 
his  father,  who  died  during  the  pendency  of 
the  action,  and  the  four  sons  who  are  defend- 
ants in  error  herein,  together  with  Gottieib 
Dautel,  were  defendants,  present  a  bar  to  the 
plaintiffs  in  error  herein? 
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"Wu  tbli  aetloB  bmi^  wttUn  Ot  period 
«f  limiUtSoD?" 

The  defendaots  tn  error  My  of  tbe  ■eoond 
QOMtlon  propowd  br  irialntUb  In  error: 

"Inasmneh  u  the  matter  of  Umitatioiu  wae 
not  relied  upon  by  tbe  defendaDta  in  the  lower 
coort  and  was  never  preeented  to  nor  con- 
sidered bj  the  Judge,  we  will  concede  that 
that  qaeation  was  not  in  tliia  case,  and  that 
defendants  claim  no  ricfat  nor  benefit  onder 
tbe  statute  of  limitations.'' 

Therefore  we  do  not  need  to  consider  the 
jecoDd  question  raised  by  plaintiffs  In  error. 

[1J  Defendants  In  error  say  that  under  the 
law  if  any  errors  were  committed  by  the 
trial  court  In  Its  rulings  on  the  demurros 
or  motions  they  were  all  waived,  except  the 
ruling  on  the  last  motion,  whidi  was  a 
motion  to  strike,  because  the  parties  obtained 
leave  of  court  to  plead  over  and  did  plead 
over.  This  court  has  announced  the  rule  of 
law  In  this  Jurisdiction  as  follows: 

*'Wben  a  demurrer  is  sustained  to  a  plead- 
ing, and  the  pleader  thereupon  takes  leave  to 
amend,  be  thereby  waives  tbe  error,  if  any 
has  been  eommittad,  in  soatainlag  such  demur- 
rer, hi  order  to  take  advantage  of  a  ruling 
on  a  demurrer  when  soch  demnrrcr  is  sus- 
tained, the  party  must  stand  upon  bis  pleading 
held  to  be  defective,  and  not  amend."  Berry 
ct  al.  r.  Barton  et  aL,  12  OU.  221,  71  Fae. 
1074,  66  L.  K.  A.  S18. 

"Where  a  demurrer  to  a  petition  Is  sustained 
and  tbe  plaintiff  asks  for  and  is  granted  time 
in  which  to  amend,  the  error,  if  any,  in  aus- 
tsining  said  demurrer,  is  waived  and  cannot 
be  assigned  as  error;  and  the  Judgment  of  the 
court  dismissing  the  plaintifC's  cause  of  action 
where  he  fails  to  file  an  amended  pleading 
under  the  state  of  case  above  given  was  prop- 
er." State  ez  rel.  Freeling  v.  Martin,  26 
Okl.  266,  162  Pac.  1088. 

"Where  a  demurrer  to  a  petition  is  sus- 
tained, and  the  plaintiff  is  granted  time  in 
which  to  amend,  tbe  error,  if  any,  in  sustain- 
ing said  demurrer,  is  waived,  and  cannot  be 
assigned  as  error;  and  tbe  judgment  of  the 
court  dismissing  the  plaintiflTs  cause  of  action, 
where  be  fails  to  file  an  emended  pleading  un- 
der the  state  of  tbe  case  abuve  giveu,  is  prop- 
er." Gates  V.  Miles  et  al.,  169  Pac  8Sa 

"Where  a  demurrer  is  suetained  to  each 
paragraph  of  the  answer,  except  the  para- 
graph containing  a  general  denial,  and  excep- 
tions are  saved  to  the  ruling  of  the  court,  and 
incorporated  in  the  motion  for  a  new  trial, 
and  Included  In  the  writ  of  error,  the  error 
of  the  trial  court  In  sustaining  the  demurrer 
is  properly  before  this  court  for  review,  not- 
wttbatandhig  more  than  six  month»  inter- 
vened between  the  dnte  of  the  order  sustain- 
ing the  demurrer  and  filing  a  writ  of  error 
in  this  court."  Brooks  et  ah  v.  Watkina  Med- 
ical Co.,  196  Pac.  8B6. 

[1]  The  dpfrndants  in  error  contend  tliat 
tlie  first  qurstluu  proposed  by  plalutlffs  in 
error  la  not  in  this  caao,  and  that  the  only  i 
question  presented  to  this  court  ia:  Did  the 
trial  court  err  In  atrlklog  tbe  last  amended  t 


Tesij  oi  Rnnk  Loeser  nnd  lOnnfe  Onlflten- 
sen  from  tbe  dies?  Tbey  say  that  by  law 
and  under  the  Jeetriona  at  this  court  all  other 
questionn  have  been  walked. 

We  agree  with  the  first  part  of  tbeir  con- 
tention. It  Is  also  apparent  the  pifttnt***^  In 
error  have  abandoned  the  qneatlan  sagceated 
by  def aidants  In  emw. 

If  the  trial  court  committed  any  error  In 
proceeding  with  the  trial  of  said  cause  on 
account  of  Friederike  Stockman  being  an 
alim  m&ay  and  rend^ed  a  Judgmmt 
against  her  while  a  state  of  war  existed 
between  tbe  government  <tf  the  Utdted  States 
and  tlie  Imperial  German  govenmient,  that 
error  was  waived  because  the  plaintiff  In 
error  has  not  presented  tbe  question  In  her 
brief.  Not  one  line  or  word  In  tbe  argument 
or  any  dtatlons  aothnritr  are  offered  w 
sn^ested  to  this  court  In  suppwt  of  her 
statement  in  her  petition  in  error  that  this 
constituted  error.  Tti»  eame  Is  true  of  the 
question  su^ested  by  defoidants  in  oror : 

"Did  tbe  trial  coort  err  hi  striUng  the  last 
amended  reply  of  Frank  Loeser  and  Iflnnie 
Christensen  from  the  files?" 

The  only  question  presented  by  tbe  bri^ 
of  plalnttffb  In  «ror  has  heretofore  been  set 
out  in  totidem  TerMs,  wbldi,  stripped  of  all 
surplus  verbiage,  would  read: 

"Did  the  civil  action  brongbt  tn  tbe  district 
court  of  Alfalfa  county  by  Ftank  Itoeser 
against  Carl  Loeser  et  al.  present  a  bar  to  the 
plaintiffs  in  errw  herein?" 

This  does  not  present  tbe  queetloa: 

"Did  tbe  trial  court  err  in  striking  the  laat 
emended  reply  of  Frank  Loeser  and  Minnie 
Christensen  from  the  files?" 

They  do  assign  that  questUm  as  one  of 
their  grounds  of  error  In  tfadr  petition  In 
error,  but  not  having  presented  It  In  their 
brief  tbey  have  abandoned  It  Elting,  J., 
has  announced  the  law  on  this  question  and 
collected  the  dedslons  of  this  court  in  the 
case  of  Oklahoma  Petroleum  ft  Gasoline  Co. 
V.  Mlnnefaoma  Oil  Co.,  80  Okl.  195  Pac 
759,  as  follows : 

"(1)  The  plaintiff  In  error  had  seven  as- 
sign men  ts  of  error,  but  has  only  presented 
and  argued  its  sixth  assignment  Under  a  role 
long  established  in  this  jurisdietiont  all  as- 
signments of  error  not  presented  or  argued 
in  the  brief  of  tbe  plaintiff  in  error  will  be 
treated  as  abandoned.  The  role  Is  stated  as 
follows  in  the  case  of  De  Tltt  et  al.  t.  City  of 
Bl  Reno,  28  Okl.  S15.  114  Pac  263:  The 
rule  that  causes  assipied  for  a  new  trial  ia 
the  motion  for  a  new  trial,  and  asaigamenta 
of  error  In  tbe  petition  in  error,  which  hre 
not  presented  or  argued  in  the  brief  of  the 
plaintiff  in  error,  will  be  treated  as  abandoned 
and  will  not  be  considered  by  this  court  has 
long  since  become  the  aetUed  law  and  prac- 
tice in  this  Jurisdiction.'  See  Eskridge  t. 
Taylor,  75  Okl.  139.  182  Pac  516;  Cavanagh 
T.  Johamwssen.  07  OU.  148^  IM  Pac  289; 
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Hatcher  t.  Boberson,  104  Tac.  1141;  Ft 
Smith  A  W.  Ry.  Co.  v.  Knott,  80  Okl.  175, 
1&9  Fac  847;  Cox  v.  KIrkwood,  69  Okl  183, 
1S8  Pac.  830;  CJonnelly  t.  Adams.  S2  Okl.  382, 
162  Pac.  607. 

"nie  defeodant  fat  arror,  defendant  balow,  ex* 
c^ted  to  the  action  of  the  trial  court  in  fail- 
ing to  cancel  the  contract  between  plaintiff  and 
defendant,  but  does  not  urge  sndi  error  in 
this  appeal  and  must  be  held  to  have  aban- 
doned ftB  contention  thereon." 


The  atate  of  the  pleadings  at  the  onn- 
mcncement  of  the  trial  are  u  follows : 

[S,  41  The  amended  petition  of  Uie  plaintUT, 
Friederifce  Stockman,  In  which  sihe  asserted 
on-nershlp  of  an  undivided  fme«6Tenth  in- 
tereet  in  the  land  as  an  heir  at  Carl  Loeser. 
deoeaaed,  and  asking:  that  she  be  restored  to 
poBDCOBlon  and  the  land  be  partitioned.  To 
this  amended  petition  the  defendants  In  error 
had  filed  (h^  amended  answer  and  counter- 
claim whidi  lias  bmtofore  been  set  out  In 
fulL  In  It  tbey  deny  generally  the  allega- 
tions in  plalntUCs  petition,  assert  they  are 
the  owners  of  Qie  land  and  deralgn  their 
title  thzonSh  a  deed  executed  by  Carl  Loeser, 
and  ask  to  have  their  title  quieted.  To  this 
amended  answer  the  plalntUC  filed  a  r^ly 
containing  a  general  denial  and  alleging  she 
was  an  alien  enemy.  The  separate  reply  of 
the  plaintiffs  In  error  Frank  Loeser  and 
Minnie  Oiristensen  had  been  stricken  from 
the  files  by  order  of  the  court,  and  they  did 
not  haTe  a  pleading  of  any  kind  on  file. 
They  were  not  asserting  any  right,  title,  or 
interest  In  the  land  by  any  pleading. 

What  issues  were  presented  for  trial  by 
these  pleadings?  Plaintiffs  in  error  Frank 
Loeser  and  Minnie  Christensen  were  not 
claiming  anything.  Plaintiff  in  error  Frled- 
erike  Stockman  did  not  have  any  pleading 
whi(^  In  any  way  attacked  the  validity  of 
the  deeds  through  which  the  defendants  In 
error  claim  title.  She  was  not  asking  to 
have  these  deeds  canceled  or  set  aside.  If 
any  Issue  was  raised  by  plaintiffs  in  error, 
it  was  raised  by  Frlederike  Stodunan  by 
the  general  denial  contained  In  her  reply. 
It  Is  not  necessary  in  this  case  to  pass  on 
whether  or  not  the  unverlSed  general  denial 
raised  an  Issu^  and  on  that  we  are  not 
expressing  any  opinion.  The  defendants  In 
error  assumed  on  the  trial  of  the  case  in  the 
court  below  that  It  did  raise  an  issue,  aiid 
to  support  their  clafan  of  ownership  they 
iDtrodaced  In  evidence  the  three  deeds  as 
set  forth  In  their  answer  and  cross-petition. 
L'nder  this  proof  the  deed  of  C^l  Loeser 
and  Marie  Loeser,  his  wife,  divested  him  of 
title  during  his  llfedme  and  at  the  time  of 
his  death  he  did  not  have  any  title  to  this 
land;  therefore  Friedetike  Stockman  could  not 
inherit  from  her  ancestor  who  did  not  have 
title  at  the  time  of  his  deatli.  The  proof 
made  by  the  introduction  in  evidence  of  the 
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other  deeds  set  forth  in  the  answer  and 
cross-petition  of  Uie  four  defendants  vested 
the  legal  title  In  them,  and,  In  the  absence  of 
proof  of  any  equities  or  equitable  title  that 
would  Impair  their  legal  title,  It  was  tlie 
duty  of  the  trial  court,  under  the  Issues 
raised  by  the  pleadings  as  they  then  existed, 
to  render  a  Judgment  decreeing  the  four 
defendants  to  be  the  owners  of  the  land  and 
quieting  their  title  as  prayed  for. 

The  plaintiffs  In  error  have  not  presented 
any  error  to  this  court  that  omstftutes 
reversible  error;  therefore  the  judgment  of 
the  trial  court  Is  affirmed. 

HARRISON,  C.  X,  cud  JOHNSON,  BLT- 
INO,  KENNAMER,  and  NICHOLSON,  JJ., 
concur. 


OKLAHOMA   GAS  &  BLECTRIO  00.  V. 
STATE  CORPORATION  COMMISSION. 
(NO.  12358.) 

(Supreme  Court  of  Oklahoma.   Oct.  18,  1921. 
Behearing  Denied  Nov.  8.  1021.) 

(ByllahuM  Iv  th€  Court.) 

1.  Publle  service  commlsslont  ^=37— Corpora- 
tion Commlstloi  mtv  prasorlbe  tsnpwwy 
rata  sobadula. 

The  rate-making  power  of  the  CorporaUon 
Oommlsslon  Is  not  limited  to  any  particular 
theory  or  method,  and  the  commlnlon  may,  If 
it  has  ^  ueeessaiy  facts  before  It,  prescribe 
a  temporary  schedule  <^  rates  to  be  effective 
until  the  Commission  has  had  time  to  make 
an  investigation  and  a  valoation  of  the  prop- 
erty of  the  public  utUl^. 

2.  Pahlto  ssrvloe  oommiseloH  ^i9<l)— Or- 
der held  a  temporary  one. 

It  is  not  necessary  for  the  Corporation 
Commission  to  fix  in  its  order  a  time  limita- 
tion that  the  sehednle  of  rates  shall  eontlnne 
in  effect  to  make  It  a  temporary  order.  This 
court  may  examine  and  take  into  consideration 
not  only  the  order,  but  the  entire  record,  la 
determioing  the  scope,  effect,  limitation,  oi 
purpose  of  the  order.  On  making  such  ex- 
amination, A«M  that  the  order  in  this  ease  Is  a 
temporary  order, 

3.  Psbllo  servlee  eomnteslons  «=»7— Corpora- 
tion Commiaalos  nay  oonslder  former  ani 
proa#aaltv«  aamlaia  Is  a^aatlag  publle 
■tlUty  rate. 

In  fixing  the  rate  at  any  partieolar  time, 
the  Corporation  Commission  m^  take  Into 
consideration  former  eamlnga  ud  prcrt>able 
prospeirtive  earnings,  former  cost  of  opera- 
tion and  probable  prospective  cost  of  operation, 
with  a  view  to  ho  adjust  the  rate  as  to  pre- 
vent the  public  utility  from  practicing  extor- 
tion on  the  public  and  yet  allow  it  a  fair  and 
reasonable  return. 


«E9For  othw  earn  bn  same  topic  and  KBT-NVirBBB  In  all  K«r-NamberMl  Dloesu  and  Indexes 

Digitized  by  Google 


500 


201  PACinO  BBPOBTKB 


4.  PnUle  taMM  oeMoHMlms  «5>7— Gorponi. 
tiM  CoBnlnloR  may  fix  tenporary  rata 
fren  axloancy  arialng  fram  raduoad  opant- 
lD0  axpaaaai  paailBa  flxlag  of  pamaaeiit 
rata. 

The  UflsIatiTe  power  of  the  Corporatloii 
CommiesioQ  over  rates  la  not  confined  to  pre- 
scribing permanent  ratea,  bat  may  be  ezer- 
ciaed  aa  the  ezisencies  oi  the  tlmea  and  chang- 
ing conditions  demand.  A  redaction  in  the  cost 
of  operating  expenaea  of  a  public  ntflity 
amounting  to  more  than  $100,000  per  annum 
creates  such  an  exigency  that  the  Corporation 
Commia^on  may  readjuat  and  lower  the  rata 
to  be  charged  the  conaumera  la  oomparlvon 
witii  tha  Fenced  expenaea. 

Appeal  fnnn  Order  of  CSoiporatlCHi  Oommis- 
sion. 

Proceeding  by  the  CorpwatlOD  Commlssioa 
of  the  State  of  Oltlaboma  reducing  the  rates 
chargeable  bj  the  OkIab<»na  Gaa  &  Mectrlc 
Gonvany,  and  the  Company  appeals.  Order 
of  the  Gorporatiozi  Coannilaskm  afflrmad. 

Robert  M.  Balney  and  Street  B.  Flynn, 
both  of  Oklahoma  City,  for  ai^Uant 

B.  S.  BatUff  and  Asp,  Snyder,  Owner  & 
Lybrand,  all  of  Oklahoma  Cl^t  for  appellee 
and  conaumers. 

UXLI/IflB,  J.  This  proceeding  was  Institut- 
ed by  the  Corporation  Commission  against 
tlie  Oklahoma  Gas  &  Electric  Company  by 
notifying  thm  that  the  rate  to  be  chained 
by  them  for  electricity  used  for  lighting, 
heat,  and  power  would  be  reduced  because 
of  the  reduction  In  the  ooat  of  fuel  wtalch 
Is  one  of  the  large  Items  of  expoiae  In  pro- 
dudng  electrld^  for  commercial  purposes. 
They  appeared  before  the  Corporation  Com- 
mission, and  a  hearing  was  had  extending 
from  Ufty  23  to  and  indodlng  May  26,  1921. 
The  Corporation  Oommisslon  made  what  It 
designated  as  a  tonporary  order.  No.  1880, 
readjusting  the  rates.  From  the  order  so 
made  by  the  Corporation  C<Hnmissl<m,  the 
Oklahoma  Gaa  &  Eaectric  Company  appeals, 
and  appears  here  as  appellant,  ^e  ques- 
tions presented  by  appellant  In  this  appeal 
are: 

"(1)  Order  No.  1880  of  the  Corporation 
CommiBston  redacing  the  electric  light  and 
power  rates  in  Oklahoma  City,  Norman,  and 
Moore  (although  denominated  a  temporary  or- 
der), ia  in  fact  a  permanent  order  so  Car  as  a 
rate  order  may  be,  which  the  Commiaslott  waa 
not  authoriaed  to  make,  for  the  reason  that 
■aid  Coramiaaion  did  not  make  a  valuation  of 
appellant'a  property,  used  and  useful  in  Ita 
buaineia,  which  was  euential  to  the  fixing  of 
a  permanent  rate. 

"(2)  Although  the  Commission  did  not  make 
a  valuation  of  appellant's  property,  used  and 
useful  In  ita  businesa,  the  rate  fixed  by  the 
GomniSBion  doea  not  giTS  a  fair  and  adequate 
return  to  appellant  upon  tha  valuation  of  ita 


proper^,  nsad  and  vaafol  in  its  bualneaa  in 
supplying  eleetrle  current  and  power,  o  aliowB 
by  tha  evidence  offered  by  It  In  this  proeeedlDg. 
ud  the  rata  fixed  ia  therefore  noncompensatory 
and  amounta  to  a  taking  of  defendant's  prop- 
erty without  due  procesa  of  Uw,  in  violation 
of  the  Fourteenth  Amendment  to  the  Conatita- 
tion  of  the  United  States. 

"(3)  If  appellant  is  mlataken  in  conaidering 
said  Order  No.  1880  as  a  permanent  rate  or- 
der, so  far  as  a  rate  order  may  be,  and  tha 
court  la  of  the  opinion  that  It  la  only  a  tem- 
porary order,  the  aame  la  baaed  upon  an  er- 
roneous theory,  for,  althoni^  the  Commisaion 
finds  tiiat  the  electric  corrent  and  power  ratea 
were  raised  when  the  cost  of  fuel  advanced 
(and  the  reduction  ia  made  on  the  theory  that 
they  should  therefore  be  reduced  when  the 
cost  of  fuel  is  diminished),  there  is  not  any 
evidence  In  the  record  showing  that  the  ratei; 
were  increased  when  tha  coat  of  fuel  in- 
ereaaed." 

The  order  No.  1880  of  the  Corporation  Com- 
mlaelon  comirialned  of  reads  as  follows: 

"On  May  7,  1021,  the  Corporation  Commis- 
sion issued  the  following  notice  in  the  form  of 
a  letter  to  the  Oklahoma  Gaa  &  Electric  Com- 
pany, a  public  utility  manufacturing  and  dis- 
tribntiog  electric  enrrent  in  the  citiea  anil 
towna  of  Moore,  Norman,  and  Oklahoma  OStr. 
which  bodudea  Putnam  City,  Bethany,  Stock- 
yards and  Britton: 

"As  fuel  and  other  prodactiona  costs  ad- 
vanced it  waa  the  policy  of  the  Commiauon 
to  protect  the  public  utUltiea  of  the  atate  by 
adjusting  rates  upward  to  cover  the  increased 
coat.  Now  that  fuel  (and  other)  costs  are 
declining,  it  becomes  the  duty  of  the  Com- 
mission to  be  equally  prompt  in  readjnating 
rates  downward  for  the  protection  of  the  pub- 
lic 

"Considering  tha  very  substantial  reduction 
In  fuel  costs  now  effective,  also  the  fact  that 
the  net  returns  to  your  company  under  the 
higher  production  costs  prevailing  during  the 
past  year  were  ample,  you  are  hereby  instmct- 
ed  to  make  effective  June  1st,  next,  a  lighting 
rate  of  10<t  per  kwh.  for  the  first  50  kwh.  of 
monthly  use,  in  lieu  of  the  12^  now  in  effect: 
9^  per  kwh.  for  the  next  100  kwh.,  thu  in 
lieu  of  the  two  steps,  60  at  10^  and  SO  at  9<, 
aa  now  in  effect;  remainder  of  lighting  ached* 
ule  to  remain  aa  at  present  until  further  or- 
dered. 

"You  are  also  instructed  to  make  the  power 
rate  6^  per  kwh.  for  the  first  2uO  kwh.  of 
montUy  consumption;  remainder  of  the  pow- 
er aehedule  to  remain  aa  at  preaent  until  far- 
ther ordered. 

"These  ratea  can  eitiier  be  made  effective 
June  let  or  you  can  anawer  In  courtroom  of 
the  Corporation  Commisaion  at  ID  o'doA  a. 
m.,  Monday,  May  23d,  and  ahow  cause  why 
such  ratea  are  not  Just  and  equitable  at  this 
time. 

"No  notice  or  other  indication  having  been 
received  from  the  company  that  the  ratea  sug- 
gested would  be  made  effective  without  a  hear- 
ing, on  the  13th  of  May,' 1831,  the  Commis- 
sion gave  formal  notice  that  a  bearing  would 
be  held  in  the  Commission'a  courtroom  in  tbe 
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^pitol  at  Oklahoma  Cfty  on  th«  2Sd  day  of 
May,  1921,  upon  tbe  gaestion  of  the  reduction 
of  the  rate  to  be  charged  bj  the  company  aa 
indicated  in  the  letter  »et  forth  above. 

"On  the  28d  of  May,  1921,  respondent  com- 
pany appeared  through  its  attorneys  and  other 
repreaentatiTes  before  the  GommiBrion  at  the 
boar  of  10  o'clock  a.  m.,  and  the  hearing  vas 
proceeded  with.  Testimony  upon  the  part  of 
the  Gommlatton  was  by  BIr.  Grimes,  tbe  Com- 
mission's Andltof,  and  Is  ahown  in  exhiMta 
from  1  to  9  Indnrive,  «f  the  record  In  tbe 
caae. 

"Exhibit  1  shows  an  increase  of  reTenne  for 
the  year  1920  over  the  year  1919,  of  5267.- 
064.20,  or,  in  percentage  figures,  26.65%, 
while  for  the  same  years  there  was  an  in- 
crease In  operating  expenaea  of  $118,512.2S, 
or  iail%  expressed  In  percentage;  theae 
figures  being  taken  from  reports  on  file  with 
tbe  Corporation  Gommission. 

"Exhibit  2  is  a  comparatlTe  statement  of 
revennes  and  expenses  for  the  months  of  Jan- 
uary, February,  and  March,  1021,  aa  com- 
pared with  the  same  months  for  1020,  and 
discloses  an  increase  ia  revennes  of  21.86% 
with  an  Inereas*  of  operating  ezpeatei  of 
18.U%. 

"Testimony  farther  disdoses  that  dutlnf 
these  three  months  there  was  charged  to  gen- 
eral expenses  the  sum  of  f61.032.81  for  the 
year  1^1,  while  for  the  first  three  months  of 
the  year  1920  the  same  item  amounted  to  only 
$42,967.11.  This  difference  the  company  has 
failed  to  properly  account  for. 

"Testimotiy  of  Mr.  Strait,  engineer  snd  ac- 
countant for  respondent)  shows  on  undisputed 
reduction  in  fuel  costs  of  $115,575.36.  Mr. 
Strait  also  testified  thst  the  reduction  of  re- 
turn to  the  company  1^  reason  of  the  pro- 
posed decrease  In  rate  as  indicated  by  the  no- 
tice of  Hay  7th  and  May  ISth,  will  amount 
to  $108,592.38. 

"At  the  hearing  the  exliibita  and  testimony 
adduced  upon  tbe  part  of  respondent,  applied 
to  and  eoT«red  the  towns  of  Moore  snd  Nor- 
man, Oklahoma,  as  well  as  to  the  city  of  Okla- 
homa City;  these  two  towns  being  supplied 
with  current  produced  and  generated  from  the 
power  plant  in  Oklahoma  Oi^,  and  It  is  agreed 
that  tbe  Bftme  proportionate  decrease  as  ap- 
plied in  Oklahoma  City  Should  also  aroly  to 
those  towns. 

"This  Commission  on  the  10th  day  of  March. 
1910,  put  into  effect  a  reduction  of  1^  per  kw. 
hour  from  the  rate  in  effect  at  that  time,  for 
the  reason  that  expected  increases  in  fuel  costs 
at  the  time  of  the  making  of  the  order  had  not 
materialized.  This  reduction  was  agreed  to  b) 
fhB  company. 

**It  has  been  the  policy  of  this  Commission 
during  war  times  and  during  the  times  of  con- 
stantly increasing  fuel  costs,  to  properly  ad- 
just the  rates  for  atUIties  engnged  In  tbe 
production  and  distribution  of  electricity  so 
as  to  keep  fuel  costs  and  the  rste  as  near  as 
possible  on  the  ssme  leveL  It  now  becomes 
ito  duty  when  fuel  costs  are  shown  to  have 
decreased  and  the  cost  of  production  per  kw. 
hour  of  electric  energy  has  substantially  de- 
cressed,  to  be  equally  prompt  in  readjusting 
the  rates  fat  conformity  to  such  decrease. 

"The  Commission  therefore  finds  irom  the 
tCBtinony  in  tbia  ease  that  the  proposed  re- 


duction will  result  In  a  reduction  of  rewenne 
to  the  respondent  company  of  $lMt,092.88  an- 
noally;  that  the  reduced  cost  of  fuel  for  re- 
spondent has  resulted  in  a  decrease  of  op- 
ersting  expenses  which  will  amount  to  the 
sum  of  $115,675.3&  annually;  that  this  still 
lesTss  a  balance  of  $6,985^  per  annum  In 
favor  of  tbe  company  aa  a  return  over  the 
showing  for  1S2D,  to  say  noticing  of  the  nn- 
exidalned  increase  «f  the  general  expense  item 
for  the  months  Vt  jannary,  Febmary,  and 
March,  1921,  as  ih^wn  by  the  reports  and  rec- 
ords of  the  company. 

"It  is  therefore  the  order  of  the  Commission, 
premises  considered,  that  tbe  respondent,  Okla- 
homa Gas  &  Electric  Company,  on  and  after 
June  1,  1921,  be  and  it  is  hereby  ordered  to 
nuke  effeetivo  the  ioUowlng  aohednle  of  rates: 

"Oklstnssa  Gtty. 

"Domestta  rates: 

First  EO  kw  honr  par  moath  10^  per  kw  bour 

Next  100  kw  hoar  per  month  M  per  kw  hour 

Next  uo  kw  boar  per  oionth  sjt  per  few  hour 

N«xt  MO  kw  hour  per  month  per  kw  hour 

Next  1.000  kw  hoar  per  mooth.  6^  per  kw  bour 

Next  1.600  kw  hour  per  month  6<  per  kw  hour 

Next  1.600  kw  bour  per  month  4^  per  kw  hour 

Bxcess  kw  bour  per  month  Sjt  per  kw  hour 

"DUoeunt  10%  for  payment  of  bills  within  10  dayf 
ftom  date  th«r»ot 

"Hlnlfflam  Bill,  (LOO  set  per  meter  per  moath, 

"Power  ratea: 

First  200  kw  boar  per  month  per  kw  hour 

Next  SOO  kw  hoar  per  month  6^  per  kw  bour 

Next  800  kw  honr  per  month  4H#  per  kw  boor 

Next  1,E00  kw  boor  per  month  44  per  kw  hour 

Next  S,600  kw  bour  per  month  per  kw  hour 

Bxcees  kw  hoar  per  month  2.16$  per  kw  bour 

"Discount  10%  tor  payment  within  10  days  tram 
date  of  resde^ig  UU. 

"Herman. 

"Damestio  rates: 

FInt  GO  kw  bour  per  maaXb  11$  per  kw  bear 

Next  60  few  boor  per  month  at  per  kw  hour 

Next  100  kw  hour  per  month  0#  per  kw  hoar 

Next  100  kw  hour  per  month  ijt  per  kw  bour 

Next  too  kw  bour  per  montb.. If  per  kw  bour 

Next  BOO  kw  boar  per  montb   St  per  kw  boor 

Next  1.000  kw  hour  per  montb  M  per  kw  hoar 

Bxoese  kw  hour  per  montb  44  per  kw  hoar 

"Discount  ol  10%  for  j>a7ment  within  10  days 
from  date  of  rendering  bill. 

"Hlnlmum  btlt,  |LO0  net  per  meter  pvt  month. 

"Moore. 

"Domeatlo  rates: 

First  100  kw  hoar  per  month....  il4  per  kw  hour 

Next  100  kw  hour  per  moath  per  kw  hoar 

Ntxt  BOO  kw  hour  per  moatb  94  per  kw  hour 

Next  GOO  kw  hour  per  month  If  per  kw  hour 

Excess  kw  hour  per  month.  St  per  kw  bour 

"Discount  of  10%  for  payment  within  10  days  from 
date  of  rendering  bUL 

"Klnimum  bill,  |1.00  net  per  nseter  per  month. 

'THiia  order  to  be  in  full  force  and  effect 
on  and  after  June  1,  1921.  and  until  the  fur- 
ther order  of  this  Commission. 

Done  at  Oklahoma  Gi^  this  the  25th  day 
of  May,  1021." 

[1]  We  think  the  record  in  this  case  sus- 
tains tbe  order  of  tbe  Corporation  Com- 
mlssIoD.  It  is  clear  that  thla  rate  Is  merely 
a  readjustment  of  rates  based  on  the  de- 
creased cost  of  the  fuel.  Mr.  Strait  who  Is 
engineer  and  accountant  for  the  appellant 
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testified  that  the  reduction  in  fuel  coeta 
would  amount  to  $115,575^,  and  the  reduo- 
tl<ni  of  return  to  tlie  company  by  the  pro- 
posed decrease  In  rate  would  amount  to  $108,- 
B&2.38. 

The  Bi)i>ellant  dtes  the  case  of  Oklahoma 
Olty  et  al.  t.  Corporation  Commission,  80 

,  OU.  IM,  195  Pac.  498,  which  holds  that  the 
order  made  in  that  proceeding  was  not  a 
rate-maklnff  order  and  se^  to  deduce  from 
the  oplniw  that  the  Corporatl<m  Commission 
cannot  make  an  order  changing  a  rate  until 

-  It  1ms  first  made  a  Taluatl<m  of  the  property 
used  and  useful  by  such  publio  ntiltty.  The 
aiMwllant  further  asks  this  court  to  hold  that 
the  Corporation  Oommisgion  cannot  change 
a  rate  already  In  operation  vitliout  making 

■  a  Taloatlon  of  the  pnqperty  (tf  such  pnbllc 
ntfUty.  Appellant  relies  on  psragtaph  6  <tf 
the  syllabas,  which  reads: 

"In  detenoiniiig  what  is  a  fair  and  reason- 
able  rate,  It  ts  essential  that  the  Corporation 
Commission  determine  the  Tslne  of  the  prop- 
erty of  the  ptUdic  utility  used  and  useful  in 
serving  the  people." 

The  real  question  before  the  court  In  that 
case  Is  disclosed  in  paragraph  8  of  the  sylla- 
bus, which  states : 

**The  Corporation  CommlsBioQ  has  no  author- 
ity to  make  an  order  requiring  the  consumers 
of  gas  to  pay  an  addiUonal  anm  over  and 
above  a  fixed  rate,  for  the  purpose  of  creat- 
ing a  ipedal  fond,  called  a  patrons'  fund, 
wliich  may  be  used  in  the  future  by  the  public 
service  corporation  with  the  consent  and 
agreement  of  the  Corporation  Commission  to 
build  additional  lines  and  compressor  stations. 
The  Commission  having  no  withoritr  to  make 
said  order,  the  same  is  void,  and  prohibition 
will  lie  to  enjoin  the  enforcement  thereof." 

In  the  Oi^  of  BartlesviUe  t.  Corporation 
Commission  (Case  No.  12066)  opinion  filed 
June  14,  1921,  199  Paa  896,  this  court  said: 

"The  rate-making  power  of  the  Commission 
la  not  limited  to  any  particular  theory  or  meth- 
od, and  the  CommisBion  may,  if  It  has  the  nee* 
essary  tacts  before  it,  prescribe  a  temporary 
schedule  of  rates  to  be  effective  until  the  com- 
mission has  bad  time  to  make  nn  investigation 
and  a  valuation  of  the  property  of  the  public 
utility." 

In  Muskogee  Gas  ft  ISectrtc  Co.  t.  States 
186  Pac  730,  this  court  says: 

"The  Corporation  Commission  was  created 
and  endowed  with  legislative,  executive,  ad- 
ministrative, and  Judicial  powers. 

"The  power  to  fix  rates  is  legislative,  wheth- 
er exercised  by  the  Legislature  directly  or  by 
an  administrative  body  under  delegated  au- 
thority. 

"The  leglslatlva  power  of  the  Corporation 
Commission  over  rates  Is  not  confined  to  pre- 
scribing permanent  rates,  but  may  be  exercdaed 
as  the  exigendes  of  the  times  and  changing 
conditions  demand,  and  the  Corporation  Com- 
mission has  authority  to  prescribe  temporary 
rates  when  the  necessity  tiisrefor  is  apparent. 


"The  rate-making  power  of  the  Corporation 
Commission  Is  not  limited  to  ai^  particular 
theory  or  method;  and  the  Commission  may. 
If  it  has  the  necessary  facta  before  it,  pre- 
scribe a  temporary  sdiednle  vt  rates  to  be 
effective  nntU  the  Commisidon  lias  had  time 
to  make  an  investigation  and  a  valuation  of  the 
property  of  the  public  utility. 

"The  power  of  the  Corporation  Commission 
to  prescribe  rates  is  not  limited  to  complaints 
filed,  but  is  inherent  in  the  authority  delegat- 
ed to  the  Commission,  and  the  only  question  of 
notice  that  can  be  raised  by  a  public  utility  is 
that  prescrU>ed  for  notiee  and  hearing  for  the 
utmty  itself.*' 

Blgginsi  J.t  cpeaUns  tat  the  court  In  13ie 

above  cas^  says: 

"Appellant  contends  that  said  order  is  in- 
valid for  the  reason  that  it  is  temporary  and 
experimental,  and  was  put  Into  effect  only 
until  such  time  as  the  Commission  could  se- 
cure data  upon  which  to  make  a  Tsluaticni  of 
the  property  of  the  company  and  a  permanent 
schedule  of  rates.   *   *  * 

"The  first  contention  strikes  at  the  rery 
foundation  of  the  fundamental  law  creating 
the  Commission  and  defining  its  duties,  and. 
if  sustained,  must  woik  a  result  quite  as  aor- 
prising  and  disastrous  to  the  appellant  as  t» 
the  patrons  of  the  company  and  Uie  general 
public,  for,  if  the  Oomndssion  were  limited  to 
prescribing  rates  to  instances  where  it  liad 
made  a  complete  inventory  and  valuation,  there 
could  be  little  or  no  relief  from  rapidly  fluc- 
tuating prices  brought  about  by  war  condi- 
tions and  incident  to  the  reconstruction  period. 

"This  contention  of  the  appellant  fails  to 
take  into  consideration  the  purpose  for  which 
the  Commission  was  created  and  the  powers 
conferred  upon  it  through  tiie  Constitntton  and 
the  laws  enacted  by  the  LegWature.  The  Cor- 
poration Commission  was  created  and  endowed 
with  legislative,  executive,  adminlstratiTe,  and 
judicial  powers.  8t  L.  &  S.  F.  By.  Co.  t.  Wil- 
liams et  al.,  25  Okl.  662,  665,  107  Pac.  428. 
430;  Okl.  Gin  Oo.  v.  State.  158  Paa  629,  631. 

"In  Ft  S.  &  W.  By.  Co.  t.  State,  25  Okl. 
866,  868,  108  Pac.  407,  408,  this  court  said: 
The  power  lodged  in  the  Commission  to  pro- 
mulgate rates  is  a  l^slattve  power,  and  its 
exereUe  by  the  Commission  invv^Tes  leglslatiTe 
discretion  and  policy.  Any  rule  that  would 
require  the  Commission,  before  it  promulgates 
any  order  fixing  a  rate,  to  have  before  it  vri- 
dence  that  would  establish  to  a  mathematical 
certainty  the  reasouableness  of  the  proposed 
rate,  wonid  greatly  hinder,  if  not  almost  en- 
tire:^ prevent,  the  Commission  frmn  exerds- 
big  that  power.*" 

In  Omahi^  ft  C.  B.  St  By.  Co.  t.  Nebraska 
State  Railway  Commission,  103  Neb.  686, 173 
N.  W.  690,  the  Si^reme  Court  of  Nebrsska 
said: 

"Under  the  Coostitotion  and  laws  of  this 
state,  the  CommissioD  has  a  wide  discretion  in 
these  matters.  Even  though  present  *"ffi)i<4^1 
conditions,  prices,  and  wages  (showing  almost 
unprecedented  changes),  together  with  the  fin- 
ancial coDdition  of  the  plaintiff  company,  do 
not  show  a  situation  whldi  would  be  technical- 
ly denominated  an  emergency,  yet,  if  they  do 
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show  a  cttuatioD  whidi  makes  It  altogetber 
probable  that  the  past  and  present  rate  is 
insufficient  to  yield  a  revenae  whieh  will  paj- 
that  fair  arerage  retom  wbicfa  the  law  snp- 
posea,  the  Oommisslon  is  empowered,  and  it 
mar  l>e  Its  duty,  to  permit  a  temporary  rate, 
limited  to  the  time  reqaired  for  makinf  an  in- 
Testigation  and  finding  of  the  valae  of  the 
property.  If  it  should  hivpen  that  the  tem- 
porary rate  so  fixed  is  too  high,  the  condition 
can  be  rectified  in  the  order  fixing  the  rate 
after  inrestigation.  The  purpose  of  the  law 
being  to  allow  thoae  who  Tolnntarily  famish 
the  neeessaiT  capital  to  install  and  operate 
neb  pabUc  ntUitiM  a  fair  average  retora  upon 
the  value  of  the  property  so  devoted  to  the 
publie  use,  and  to  prevent  unreasonable  prof- 
its, in  fidng  the  rate  at  any  particular  time, 
former  earnings  and  probable  prospective 
earnings  should  always  be  considered,  with  a 
view  to  so  adjust  the  rate  as  to  prevent  ex- 
tortion and  allow  such  fair  average  return." 

Tbe  am^Iut  bas  dted  this  case,  laying 
■tress  on  the  following  lines: 

"To  i»ermit  a  temporary  rate,  limited  to  the 
time  required  for  making  an  inveetigati<m  and 
finding  of  the  value  of  the  property." 

t21  It  contends  because  the  order  of  the 
Corporation  Oommisslon  does  not  specify  this 
IlmieatlOD  that  It  is  not  a  temporary  rate. 
We  do  not  think  this  court  is  limited  to  this 
narrow  view  in  ocMiBtruinflr  the  order  of  tiie 
Corporation  OommlBEdini.  This  court  may 
take  Into  omslderatlon  the  entire  record  in 
determining  the  scope,  effect,  limitations,  or 
purpose  of  the  record.  Ttab  record  In  this 
case  discloses  there  is  a  proceeding  puiding 
before  the  Corporation  Commission  to  make 
a  valuation  of  the  appellant's  property  used 
and  uaefDl  in  the  productlm  of  electricity 
for  Ugjit,  heat,  and  power  and  determine  the 
cost  of  producing  the  same  and  fix  a  rate  to 
be  idiarged  therefor.  It  Is  true  that  all 
orders  of  the  Corporation  Commission  are 
more  or  lees  tonporary.  It  IS  manifest  from 
the  record  that  the  order  in  this  proceeding 
is  only  intended  to  govern  until  a  complete 
adjustment  of  rates  can  be  had.  Therefore, 
we  think,  this  order  is  properly  designated 
traporary  order. 

[S,  4]  The  appellant  next  contoids  that  the 
OorporaUon  Commisalon  did  not  make  a  valu- 
ation of  Its  property  and  the  rate  fixed  doea 
not  give  a  fair  and  adequate  return  to  the 
appellant  The  rate  charged  by  the  appel- 
lant prior  to  the  time  order  No.  1880  was  to 
go  Into  effect  had  been  fixed  and  assented  to 
by  the  Corporation  Commlssl(Hi  and  the  ap- 
pellant. It  had  been  operating  under  It; 
'  therefore  the  constltati<mal  presumption  that 
the  rate  Is  jast,  reasonable,  and  correct  would 
apply.  If  the  rate  It  was  already  opaatlng 
ai^er  was  Just,  reasonable,  and  correct  and 
the  expeose  of  the  company  was  reduced 
■WroTlmately  |1(^000;00  per  mfmth.  we  know 


of  no  good  reason  why  the  Corporation  Com- 
mission should  not  readjust  the  rates  to  be 
charged  so  as  to  reduce  the  income  In  ac- 
cordance with  the  reduction  In  the  expense.. 
It  would  necessarily  follow  that,  if  the  ex- 
penses were  reduced  $115,000,  and  the  Income 
reduced  $108,000,  this  would  not  lessen  th:^ 
return  to  the  appellant  upon  the  valuation 
of  Its  property.  In  Omaha  9c  C.  B.  St.  By. 
Co.  V.  N^raeka  State  Railway  CommlsslOQ, 
supra,  the  oonrC  said: 

"In  fixing  the  rates  at  any  parUcnIar  time, 
former  earnings  and  probable  prospective  earn- 
ibgs  should  always  be  considered,  with  a  view 
to  so  adjust  the  rate  as  to  prevent  extortion 
and  allow  a  fair  average  return." 

In  answolng  a^tdlant's  third  contention 
It  is  not  necessary  to  prove  that  tbtfe  was 
any  increase  In  the  prloe  of  toA  m  if  ancb 
increase  did  ocenr  that  the  rate  tot  dectricity 
was  ineteased. 

The  order  makes  reference  to  the  teatbnony 
of  Mr.  Orlmea  and  Us  Bzhiblta  1  to  9  Indu- 
irive  Orlme^  Bdilbit  1  shows  this  company's 
total  revenue  for  the  year  ending  December 
SI,  1910,  waa  $1,002,226.90  with  <q)erating 
expenses  during  the  same  time  amounting 
to  1^0,682.21.  The  same  exhibit  shows  Its 
total  revenue  foe  the  year  ending  December 
31,  1030.  waa  $l,26&,291.2fli  with  operating 
expenses  for  tliat  year  amounting  to  $740,- 
144^.  TUB  would  Indicate  that  an  increase 
in  rates  for  electrldty  had  been  made  by 
the  company.  However,  It  was  selling  elec- 
tricity In  1919  at  a  rate  agreed  upon  by  St 
and  the  Oozporation  Gfflnmisalon.  In  1920 
It  bad  a  net  Inccane  of  $163,662.01  more  then 
its  net  inc(»ne  for  the  preceding  year.  If 
permitted  to  t^arge  the  same  rate  during  the 
year  1921  with  tiie  decrease  in  cost  of  opera- 
tion caused  by  the  fuel  Item  alone,  Its  net 
inccone  In  1921  would  be  9116,6TO.35  greater 
than  its  net  Income  In  lOSO,  and  $269,127.36 
more  than  its  net  Income  for  1919. 

The  presumption  obtains  that  the  rate  In 
existence  before  order  No.  1880  was  made  ts 
Just,  reasmable,  and  correct,  tbereftnre  a 
material  reduction  In  ti!ie  operating  cost 
should  be  met  wltli  a  reduciwn  In  the  rate 
charged  tor  the  electrldly. 

We  have  studiously  Avoided  any  commoits 
about  the  proffered  valuatitm  of  the  property 
of  appellant,  and  the  net  return  as  that 
matter  has  not  been  disposed  of  by  the  Cor- 
poration Commission,  and  it  appears  from 
this  record  is  atUl  pending  before  it 

We  think  the  record  In  this  case  fully 
sustains  the  prima  fade  presumpttoi  that 
the  order  made  by  the  Coi^pwation  Commis- 
sion is  just,  reasonable  and  correct  There- 
fore order  No.  1880  la  hereby  affirmed. 

HARBISON,  C.  J,,  and  KANB,  BLTING, 
and  EDNNAMBB,  JJ..  ooocnr. 
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GEORGE  et  al.  v.  CONNECTICUT  FIRE  INS. 
CO.   (No.  9938.) 

(Bnprane  Goort  of  OUahana.  Nor.  8^  18S1.) 

(SyUabut  ly  the  Court.) 

4.  Uuiranoo  «=al79— Polley  oovertaB  uparato 
flIaMM  of  property,  «aeh  lasarwl  for  tpooite 
anoHit,  It  AvIalMo. 

In  tbli  Jnrisdictioti  tho  general  rule  ie: 
Where  aa  bnuraoce  jmUct  is  issned  and  different 
daeses  of  property  are  insured,  each  class  be- 
ing aepnrate  from  tbe  Other,  and  insured  for  a 
specific  amouDt,  the  contract  should  be  con- 
sidered as  a  divisible  contract. 

2.  iBsaraaos  ^B548-.ReaarvatlOM  for  porsoaal 
oxamfnaitlon  of  assured  hoM  to  tona  ao  part 
of  proof  of  lesB. 

The  personal  examinatiiHi  of  the  assured, 
reserved  to  the  company  by  the  conditioiiB  of 
the  policy,  in  the  instaot  case  formed  no  part  <tf 
the  proof  of  loss  provided  by  tbe  policy.  The 
right  to  so  examine  was  a  privilege  reserved  to 
the  company,  wliich  they  could  exercise  or  not 
as  they  might  choose,  but  was  not  a  duty  im- 
posed on  tbe  assured. 

3.  iBSuraaoe  «»548,  612(2)— PtslatHTs  viola- 
tion of  poiioy  provisloB  for  exanlaattoa  hold 
act  to  work  forfeiture,  bat  to  May  aollea  aa- 
tll  questions  aoswsrod. 

The  fire  insurance  policy  in  the  instant 
case  contained  a  provision  requiring  tbe  as- 
sured to  submit  to  an  examination,  when  re- 
quested by  tbe  company,  and  further  provided 
that  no  suit  should  be  sustainable  untQ  full 
compliance  with  the  terms  of  the  poUey.  The 
assured  submitted  to  an  examination,  but  re- 
fnsed  to  answer  certain  qaestions,  upon  advice 
of  bis  counsel,  contending  the  same  were  im- 
material; thereafter  suit  was  instituted  upon 
the  policy,  and  defendant  pleaded  a  breadi  of 
tbe  conditions  of  tbe  policy  by  assured's  re- 
fusal to  answer  certain  questions.  HelA,  the 
refusal  to  answer  material  questions  was  con- 
sidered not  to  work  a  forfeiture  of  the  policy 
when  the  policy  Contained  no  such  provision, 
but  the  plaintiff  would  have  no  right  to  further 
prosecute  Us  action  until  such  questions  were 
answered. 

Aiveal  from  Dfartrlct  Gotirt,  Eaj  C!onnty; 
W.  M.  Boles,  Judge; 
On  second  rehearing.    Former  opinion 

(200  Pac.  644,  691)  modlfled. 

William  S.  Cline,  of  NewUlrk,  for  plaln- 
tilTs  in  error. 

John  W,  Scotborn  and  Albert  L.  McBllI, 
both  of  Oklahoma  City,  for  defendant  In 
error. 

George  B.  Rittenhouse  and  F.  A.  Rltten- 
house,  both  of  CMiandler,  and  John  F.  Web- 
ster and  P.  T.  McVay,  both  of  OUaboma 
City,  amicus  cnrls. 

McNeill,  J.  fij  a  very  elaborate  brief 
has  been  flied  in  support  of  the  second  peti- 
tion for  rehearing,  and  a  printer  considera- 


tion of  the  same  necessitates  a  consideration 
of  not  only  the  opinion  In  this  case,  but  also 
a  consideration  of  tbe  opinion  on  the  former 
appeal,  being  Connecticut  Fire  Ins.  Co.  t. 
George,  62  OkL  432,  153  Pac  116.  We  think 
the  former  opinion  fiiiled  to  consider  several 
material  questions  that  should  have  been 
considered  and  were  raleed  by  the  brief  in 
said  case,  and  are  necessary  to  be  consider- 
ed at  this  time  In  readilne  tbe  right  con- 
clusion upon  thla  second  petltlffli  for  rebeax<> 
tng.  Tbe  poller  Involved  waa  for  Inanranee 
in  the  total  amount  of  $2,000,  and  divided 
as  fcdlowa:  (1)  9200  on  boua^ld  and  Uteh- 
en  furniture,  eta,  while  cmtalned  in  above 
described  dwdllng  bonae;  ^  $150  on  Iron 
and  board  roof  frame  bam  No.  1.  vrith 
shed  attadwd  Including  foundatloin;  9) 
$250  upon  grain,  com,  ground  feed  and  seed 
while  In  building  or  in  stack  on  farm ;  (4) 
$100  on  farming  ntraslla,  wagons,  harness, 
saddles,  etc,  whUe  in  building  on  farm;  01) 
$360  on  hay,  straw,  fodder  and  flax  while  In 
building  or  In  sheda  or  in  staAa  on  tarm; 
(6)  $800  on  horaee,  mules,  and  colta  any- 
where; (7)  $160  on  cattle  anywhera 

This  action  was  brongbt  to  recover  lees 
of:  (1)  For  hous^otd  fnmttore;  (2)  grain: 
(S)  c^aln  farming  utensils;  (4)  hay. 

In  the  former  appeal  thla  court  treated 
the  policy  as  an  Inseparable  contract,  and 
that  a  violation  or  breacli  of  the  conditions 
of  the  policy  in  so  far  as  It  related  to  one 
class  of  property  would  render  the  entire 
policy  void.  In  this  we  think  the  court 
committed  error,  and  overlooked  the  former 
decision  of  tlie  territorial  Supreme  Court,  to 
wit  Miller  V.  Delaware  Ins.  Co.  of  Phile- 
delphia.  14  Okl.  81,  78  Pac  1121,  65  L.  R. 
A.  ITS,  2  Ann.  Caa.  17,  wbereia  the  coort 
stated  aa  follows: 

"Where  an  insurance  policy  is  issued,  and 

different  classes  of  property  are  insured,  each 
class  being  separated  from  the  others  and  in- 
sured for  a  specific  apaount,  and  there  is  a 
breach  of  the  conditions  of  the  contract  as  to 
one  class  of  the  property  insured,  the  contract 
should  be  considered  as  not  one  entire  in  it- 
self, but  as  one  which  Is  severable,  and  in 
which  the  separate  amounts  specified  may  bo 
distinguished,  and  a  recovery  had  for  one  or 
more  of  them  without  regard  to  the  other,  pro- 
vided the  contract  is  not  affected  by  any  ques- 
tion of  fraud,  act  condemned  by  public  policy, 
or  any  increase  of  the  risk  of  tbe  company  on 
the  whole  property  Insured  because  of 
breach." 

The  Identical  questlim  was  before  the  Su- 
preme Court  of  West  Vii^tala  In  the  cue 
of  Bond  V.  National  Fire  Ine.  Oo.  of  Hart- 
ford, Conn.,  83  W.  Va.  lOS,  97  8.  B.  60!2,  and 
the  court  said: 

"A  fire  insurance  policy  covering  difleruit 
classes  of  property,  separately  valued,  con- 
taining a  conditira  or  warranty  rdating  to  one 
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clus  o(  proiiertT  only,  and  not  affectins  the 
risk  as  to  another^  la  a  diTiaibte  contract,  and 
ia  not  avoided  In  ita  entiretr  because  of  a 
breach  of  sach  condition  or  warranty,  notwith- 
atandinf  a  stipalation  in  the  policy  that  it  ghaS 
become  void  in  toto  ppon  a  breach  by  the  in- 
sured of  any  one  of  ita  conditions." 

In  tlie  body  of  the  opinion  tbe  court 
stated  aa  follows: 

"Whether  in  snch  case  the  policy  Is  dirlsible 
or  entire  there  is  much  conflict  in  the  author- 
ities. There  are  three  distinct  rules  relatinf 
to  tbe  auestion,  each  finding  support  in  the  de- 
cisions of  the  various  courts  of  this  country. 
One  rule  is  that  if  the  premium  Is  paid  in 
gross,  even  though  the  proper^'  insured  Is 
separately  Tahied,  the  Cttntract  ia  entire;  an- 
other, that  if  the  proper^  Is  Bcparatcly  Talued 
the  policy  ia  divisible,  even  though  the  premium 
is  fn  SrOM;  and  still  another  rule  is,  where  the 
property  is  separately  valued,  the  divisibility 
of  tiie  poUcj  depends  upon  whether  the  prop- 
erty is  80  situated  that  the  risk  on  one  item 
of  it  affects  the  risk  on  the  others.  If  a  pro- 
vision or  warranty  in  a  policy  relating  epedsl* 
ly  to  one  item  of  property  separately  valued 
affects  the  risk  of  all,  the  policy  Is  regarded  aa 
entire,  whether  the  preminm  ia  separate  or  in 
gross;  but,  it  it  does  not  to  affect  the  risk  on  all 
Uie  property  insured,  the  policy  la  divisible." 

The  Supreme  Court  of  Michigan  In  tbe 
case  of  Benham  v.  Farmers'  Mutual  Fire 
Ins.  Co„  165  Midi.  406,  131  N.  W.  87,  U 
R.  Ai  1915D.  786,  Ann.  Oaa.  19120,  8S3,  sta^ 
ed.  ta  follows: 

"A  policy,  insuring  for  a  single  premium 
specified  sums  on  the  dwellings  on  a  farm  and 
its  barns,  sheds,  furniture,  products,  equipment 
OD  the  premises,  and  live  stock  anywhere  in 
certain  specified  counties,  is  ^visible,  and  the 
insurance  on  the  personalty  is  not  avoided  by 
breach  of  warranty  as  to  condition  of  chimneys 
on  the  dwellings  and  the  placing  of  an  incum- 
brasce  on  the  realty  without  authority,  except 
so  far  as  it  is  contained  in  the  buildings  as  to 
which  the  risk  iM  increased." 

The  cases  supportiiig  the  role  above  an- 
nounced an  annotated  In  2  Ann.  Cas.  22, 
In  the  note  the  annotator  stated  aa  follows: 

"When  these  rules  have  come  to  be  applied 
to  a  contract  for  inauranee  on  different  pieces 
of  property,  there  has  been  a  contrariety  of 
oiHnion.  It  seema  to  be  cmceded  in  general 
terms  that,  where  tbe  contract  Is  entire,  a 
breach  of  condition  effecta  all  the  property  at 
risk;  bui  as  to  what  makes  an  entire  contract 
there  Is  not  uniformity  of  Ideas.  It  is  doubt- 
less a  sound  rule  that  where,  by  a  policy  upon 
■everal  separate  and  distinct  dasses  or  npedes 
of  property,  each  of  which  is  separately  valued, 
the  sum  total  of  the  valuation  la  insured  on 
payment  of  a  premium  In  groaa,  the  contract  Is 
eeverable;  and  a  breach  of  a  cuidition  avoiding 
the  policy  as  to  one  of  the  items  does  not  affect 
It  as  to  the  others  if  l^eie  ia  nothing  fn  the 
terme,  in  tbe  nature  of  tbe  contract  or  of  the 
Afferent  subjects  of  the  Inauranee,  or  in  the 
■UTMHindinc  drenmstancest  from  wU^  it  can 
be  inferred  that  the  insurer  would  not  have 


been  likely  to  have  assumed  the  risk  on  one  or 
several  of  the  subjects  of  tbe  insurance,  unless 
induced  1^  the  profit  or  advantage  of  having  a 
risk  tipon  sll,  and  if  the  breach  aa  to  one  item 
ai  pnqMrtj  does  not  increase  the  risk  aa  to 
the  balance." 

Tbe  annotator  In  ■owort  of  this  rule, 
states  as  fcdiows: 

"In  Merrill  v.  Agricultural  Ins.  Co.,  73  N.  T. 
462,  holding  that  a  breach  of  a  condition  in  a 
policy  of  insurance  by  pladng  incumbrances  on 
buildlncs  did  not  avtM  the  p^icy  aa  to  chattels 
la  the  bnlMingB  which  were  separately  valued, 
the  court  in  ita  reasoniag  points  ont  the  con- 
siderations wliich  are  determiaatlTe  aa  to  the 
divisibility  of  insurance  contracts:  There  is 
notliing  to  show  that  an  incumbrance  upon  the 
buildings  would  have  been  an  objection  to  a  risk 
on  the  chattel  property,  or  that  the  opportunity 
of  Insuring  on  the  buildings  was  the  induce- 
ment to  taking  a  risk  also  on  the  chattels. 
There  is  nothing  in  the  nature  or  terms  of  the 
contract  which  make  it  so  mudi  an  entirety  as 
that  It  la  at  an  difficult  to  tell  the  amount  in- 
sured on  the  buildings,  aa  distinguished  from 
that  at  risk  uptm  the  chattela.  There  is  noth- 
ing to  show  tliat  had  the  chattels  been  insured, 
withoat  insuring  the  buildings,  the  premium 
would  have  been  greater  or  different  The  risks  i/" 
are  not  necessarily  Indivisible;  they  may  be 
dealt  with  in  separate  clauses,  and  are  made  up 
of  distinct  and  independent  sums  on  different 
and  distinct  properties.  There  may  be  tea- 
sons  which,  existing  as  to  one  dass  of  tiie 
property  insured,  might  deter  an  insurance 
company  ^m  uMvg  a  risk  on  any  of  the 
classes.  SMne  such  general  cause,  as  fraud  in 
the  insured  as  to  one  daas,  would  In  its  na- 
ture extend  to  the  whole  subject-matter  of  the 
contract,  and  vitiate  aAd  avoid  the  whole  con- 
tract in  an  its  parts.  But  it  is  difficult  to  con- 
ceive how  an  act,  in  itself  not  evil,  though  It 
may  affect  erne  of  the  dasses  of  property  In- 
sured, and  so  affect  it  as  to  increase  the  haz- 
ard, U  it  docs  not  alao  increase  the  baaard  on 
another  dass,  should  operate  ao  as  to  Im- 
pair tbe  contract  as  to  that  latter  dass.'  In 
Baldwin  v.  Hartford  F.  Ins.  Co.,  60  N.  H.  422, 
it  is  held  that  an  alienation  by  tbe  insured,  with- 
out notice,  of  one  of  several  parcels  of  real 
estate  covered  by  a  fire  policy  containing  a 
stipulation  against  alienation,  avoids  the  pol- 
icy as  to  property  not  alienated,  unless  the 
court  can  say  aa  a  matter  of  law  that  the  riak 
of  the  remaining  property  is  not  increased." 

As  stated  In  tbe  case  of  Bond  v.  National 
Insurance  Co.,  supra,  the  different  courts 
are  In  conflict  as  to  whether  the  policy  Is  a 
divisible  contract  or  an  Inseparable  contract 
One  line  of  decisions  adhere  to  the  rule,  if 
the  premium  Is  paid  In  gross,  even  though 
the  property  Insured  Is  separately  valued, 
the  contract  Is  entire.  Another  line  adheres 
to  the  rule  that,  if  the  property  Is  separate- 
ly valued,  the  policy  Is  divisible,  even  though 
the  premium  is  paid  in  gross.  The  other 
rule,  which  is  the  rule  announced  in  the 
case  of  Miller  t.  Delaware  Ins.  Co.,  sujffa. 
to  wit:   Where  the  prt^^ertgr  la  s^rately 
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valued  the  dlvIsIblUt?  of  the  policy  depends 
upon  whether  the  property  is  so  situated 
that  the  risk  on  one  item  affects  the  risk  on 
the  others,  and  If  the  items  of  property 
separately  valued  affect  the  risk  on  all  the 
property  It  is  regarded  as  an  entire  con- 
tract, and  if  it  does  not  so  affect  the  risk  on 
all  the  property  the  policy  Ib  divisible.  The 
risk  upon  the  horses,  cattle,  or  upon  the 
grain  or  farm  implements  would  not  affect 
the  risk  upon  the  household  furniture.  We 
think  the  court  committed  error  In  holding, 
which  it  necessarily  did,  that  the  policy 
was  an  Inseparable  contract 

[2]  We  will  next  consider  the  correctness 
of  the  former  opinion  In  so  far  as  It  order- 
ed the  case  dismissed.  In  considering  this 
question  there  are  two  provIsdcHU  of  the 
policy  necessary  for  consideration.  The 
first  piovIMon  Is: 

'^e  aasnred  shall  also  prodvee  d  that 
remains  of  the  proper^  hereby  insured,  wheth- 
er damaged  or  not,  and  exhibit  the  same  for 
examination  and  submit  to  examination  under 
oath  and  Bubacribe  to  same  to  any  person  nam- 
ed by  the  company." 

The  other  provision: 

"No  Boit  or  action  on  this  policy,  for  the  re- 
covery of  BDj  claim,  aball  be  suatainable  in  any 
court  of  law  or  equity  until  after  full  compli- 
ance by  the  aasured  with  all  the  foreeoing  re- 
quirements, nor  unless  commenced  within 
twelve  months  next  after  the  loss  occotred." 

The  conrta  an  unanlmons  In  holding  tiiat 
the  provisions  In  the  policy  requiring  the  In- 
sured to  submit  to  an  examination  under 
oath  is  a  blndlx^r  end  valid  ^ovialcaL  The 
courts  are  likewise  unanimous  in  tlie  deci- 
sions in  holding  when  the  Insured  submits 
to  an  examination  be  is  only  required  to 
answer  material  questions,  and  the  failure 
to  answer  immaterial  questions  wlU  not 
avoid  the  pcdlcy.  Insurance  Co.  t.  Wdde,  SI 
XT.  S.  a4  WalL)  375,  20  L.  Ed.  804;  Porter 
T.  Traders' .  Ins.  Co.  of  Chicago,  164  N.  Z. 
604.  58  N.  B.  641,  62  L.  B.  A.  424 ;  TitUB  T. 
Glens  Falls  Ins.  Go^  81  N.  Y.  410. 

In  the  instant  case  the  Insured  submitted 
to  an  examination,  but  refused  to  answer 
certain  questions.  This  court  In  the  former 
opinion  held  the  questions  were  material, 
and  we  think  correctly  so,  In  so  far  as  the 
questions  related  to  the  Insurance  on  the 
grain,  wagons,  harness,  and  saddle.  The 
mortgages  did  not  cover  the  household  fur- 
niture, and  the  questions  were  not  material 
In  BO  far  as  they  related  to  the  insurance  on 
household  furniture.  The  questions  whldi 
related  to  the  insurance  upon  the  cattle  and 
horses  were  immaterial  for  the  reason  that 
portion  of  the  policy  was  not  before  the 
courts  and  there  was  no  attempt  to  collect 
for  any  loss  on  this  claim  or  species  of  prop- 
arty. 

The  ooestlon  for  censldnaticm  is:  Where 


a  policy  contains  a  provision  requiring  the 
Insured  to  submit  to  an  examination  under 
oath,  and  contains  a  further  provision  that 
no  suit  shall  be  sustainable  until  the  insur- 
ed has  complied  with  the  terms  of  the  pol- 
icy, will  the  failure  to  answer  material 
questions  forfeit  the  policy?  The  general 
rule  of  law  is  that  forfeitures  are  not  look- 
ed upon  with  favor  by  the  courts.  The  pol- 
icy does  not  provide  that  a  failure  to  answer 
a  material  question  shall  forfeit  the  policy, 
but  provides  no  suit  shall  be  sustainable  un- 
til the  provisions  of  the  policy  are  complied 
with.  The  word  "sustain"  may  be  suscep- 
tible of  several  cou8truction&  Webstw  de- 
fines "sustain"  to  mean  to  "carry  on,"  or  to 
''maintain,"  and  that  is  the  general  meaning 
of  the  term. 

The  policy  itself  is  silent  as  to  whoi  this 
examination  shall  be  held.  It  might  be  re- 
quested before  suit  was  filed;  It  likewise 
may  be  requested  after  the  filing  of  suit  It 
has  been  held,  and  we  think  correctly  in 
this  kind  of  a  policy,  that  the  personal  ex- 
amination of  tlie  insured  is  no  part  of  Qie 
proof  of  loss  provided  for  1^  tin  policy,  but 
it  is  a  right  that  is  Teserrad  to  the  company 
which  it  can  exercise  as  it  mlg^t  dioose. 
Such  was  tbe'boldiiv  of  the  Siqpnne  Court 
of  Illinois  In  tiie  case  of  Wlnnesheik  Ins. 
Co.  V.  Schuellar,  60  CL  465,  wherp  the  court 
stated  as  follows: 

"The  peraonal  examination  of  the  assured, 
reserved  to  the  company  by  the  conditions  of 
the  policy,  formed  no  part  of  the  proof  of  loss 
provided  by  the  policy,  kdA  it  did  not  matter 
that  such  an  examination  was  made  more  than 
30  days  after  the  loss  occurred.  Th9  right  to 
so  examine  was  a  privilege  reserved  to  the 
company,  which  tfaey  could  exerose  or  not,  as 
they  might  choose,  bat  was  not  a  duty  im- 
posed on  the  aBBured." 

[3]  We  think  the  correct  rule  under  pol- 
Idea  which  contain  provisions  simillar  to 
the  one  in  controversy,  i  where  a  difference 
arises  over  whether  certain  qnestlona  are 
matnial  or  immat^lal,  wtas  announced  by 
Judge  Dillon  In  the  case  oif  Welde  v.  G}er- 
manla  Insurance  Co.,  1  I>iLl.\441,  Fed.  Cas. 
Na  17,358,  where  the  court  l^the  first  syl- 
labus stated  as  follows:  \ 

"Under  certain  provisions  of  a  insurance 
policy,  Ihe  refusal  of  the  assored  1^  submit  to 
an  examination  on  oath,  or  to  answVr  material 

queations  respecting  the  loss,  was  Icoosidered 
not  to  work  a  forfeiture  of  the  policy,  .but  only 
to  cause  the  loss  not  to  be  payatde  uVtil  this 
was  done;  and  such  refusal  should  be  Jpleaded 
in  abatement,  and  separately  from  defeVises  in 
bar." 

The  same  view  was  taken  by  Oie 
Appeals  in  New  York  In  the  case  of  Pi 
V.  Traders'  Ins.  Co.,  164  N.  Y.  604,  6j9  N. 
B.  641,  62  L.  R.  A.  424.   Is  that  caae*tbe 
court  stated  as  follows: 
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"The  proTldoq  of  the  contract  ai  to  wbieh 
a  breach  ia  alleged  ia  the  agreement  of  the  in- 
aared  to  'aubmit  to  ezamioatioDB  under  oath  by 
the  person  named  by  tbia  company.'  They 
did  Bubmit  to  examination.  It  cannot  ba  claim- 
ed that  they  were  bound  to  answer  every 
questioB  proponnded.  boweTer  itrelerant 
They  wen  bound  to  answer  only  such  aa  were 
material,  having  in  view  the  porpoae  of  the 
condition.  They  had  no  guide  aa  to  what  was 
or  was, not  material,  except  their  own  judg- 
ment, acting,  of  courae,  in  good  faith.  Bven  if 
they  made  a  mistake  in  deciding  that  the  inquiry 
with  respect  to  the  cost  of  the  steamer  was  not 
material,  it  is  no  ground  for  visiting  them  with 
a  torfeitore  of  all  the  benefits  of  the  contract, 
and  the  prindple  above  suggested  aboold  ap- 

"Finally,  it  should  be  noted  that  the  condi- 
tion alleged  to  have  been  violated  in  this  case 
applied  only  after  the  capital  fact  of  a  losa. 
The  object  of  the  provision  was  to  prescribe 
the  manner  in  which  an  accrued  loss  was  to 
be  adjusted  and  ascertained.  The  liability  of 
the  defendant  having  become  fixed  by  the  bsp- 
pening  of  the  event  upon  which  the  contract 
was  to  matnre,  conditions  which  prescribe 
methods  and  (<ainalitiea  for  aaeextaining  the 
extent  of  it,  ov  tw  adjusting  it,  an  not  to  be 
subjected  to  any  narrow  or  tadinical  construc- 
tion, but  construed  liberally  in  favor  of  the  in- 
sured." 

The  8uin«me  Conrt  of  Washington,  in 
commenting  upon  the  provisions  in  the  ixjI- 
icy  which  provided  that  no  action  should  be 
sQBtatnable  until  the  terms  of  the  policy  had 
been  complied  with,  in  the  case  of  Barbour 
V.  St  Paul  Fire  A  Marine  Ins.  Co.,  101 
Wtesh.  46,  171  Pac.  1030,  stated  as  follovra: 

"But,  even  if  this  were  not  so,  when  we  look 
to  the  worda  of  the  policy,  which  it  is  well 
settled  must  be  strictly  construed  against  the 
insurance  company,  we  do  not  find  that  It  pro- 
vides that  DO  action  shall  be  'commenced,'  but 
that  no  action  shall  be  'sustainable.'  At  the 
time  plaintiffs  sought  to  suateiii  their  action  by 
proofs,  the  examination  had  been  signed  and 
was  in  the  hands  of  the  defendant.  >U1  that 
the  policy  required  had  been  performed." 

The  SnxH^me  Court  of  Texas,  in  the  case 
of  Humphrey  v.  National  Fire  Ins.  Co.  (Tex. 
Com.  App.)  231  S.  W.  751,  reviews  most  of 
the  cases  dealing  with  this  identical  ques- 
tion. The  court  followed  the  rule  announced 
in  the  case  of  Welde  r.  OermanlA  Insurance 
Co..  1  Dill.  441,  Fed.  Gas.  No.  17358,  and 
under  the  practice  in  tliat  state  held  that 
the  ftilnre  to  submit  to  an  lamination  or 
answer  materlAl  qneaUona  should  be  raised 
by  a  ^ea  in  aitatonent,  and  that  a  fidlnre 
to  raise  the  same  by  wach  a  plea  was  a 
waivtf  of  lira  defense.  Under  our  practice 
it  would  be  more  appropriate  to  raise  this 
defense  by  a  moUon  to  dismiss,  and  if  tte 
controver^f  arose  over  whether  certain 
qtMStkms  were  material,  if  the  court  should 
decide  Ibe  questimM  were  material,  the 
court  Aould  make  an  order  requiring  the 
insured  within  a  certain  time  to  answer 
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such  quesUona.  and  upon  failure  to  ajunrvc 
said  question,  the  court  should  dJimlBS  the 
case,  or  if  during  the  trial  of  the  case  the 
court  should  decide  that  the  questions  were 
material,  the  case  should  be  coatlnued  and 
the  Insured  givoi  an  OM>ortunity  to  answer 
said  questions  before  dismissing  the  case. 

The  courts  have  been  very  liberal  In  con- 
struing this  provision  of  the  policy,  and 
have  never  placed  a  tedmical  construction 
upMf  the  sama.  See  Jduuon  r.  Ins.  Co.,  129 
Mian.  18,  ISl  N.  W.  41S,  K  B.  A.  IdlOF. 
1149;  Gordon  v.  St  Paul  Fire  St  Marine  Ins. 
Co,  197  Mich.  226,  108  N.  W.  956,  L.  B. 
A.  1918E,  402;  Ins.  Ca  v.  Bose,  228  Fed.  290, 
142  O.  a  A.  682.  To  hold  a  retDsal  to  an- 
swer qnestiaia  whl<^  the  insured  and  his 
attorneys  In  good  faith  believed  were  im- 
material would  work  a  forfeltore  of  tbe  pol- 
icy, witiiout  first  giving  the  Insured  a  right 
to  comply  with  fbe  same  if  he  was  iKmestly 
mistaken,  would  be  placing  a  too  narrow 
and  technical  construction  upon  the  provi- 
sl<au  of  the  policy.  Tbe  case  should  be  dis- 
missed only  after  the  court  determines  the 
questions  in  controversy  are  material,  and 
the  insured  then  refuses  to  comply  with  the 
orders  of  the  court  to  answer  said  questions. 
This  court  in  the  former  opinion  sbouM 
have  ordered  the  case  reversed,  with  direc- 
tions to  require  the  Insured  to  answer  those 
questions  that  were  material,  and  upon  his 
failure  to  do  so  then,  and  not  until  then, 
should  the  trial  court  dismiss  the  case  In  so 
far  as  It  related  to  the  Insurance  upon 
property  covered  by  the  mortgages,  but  In 
no  event  should  the  case  have  been  dismiss- 
ed In  so  far  as  it  relates  to  the  Insurance 
upon  the  household  furniture. 

While  the  general  rule  Is  that  tiie  question 
decided  by  the  Supreme  Court  on  the  former 
appeal  becomes  the  law  in  the  case  In  all 
Its  stages,  and  will  not  ordinarily  be  re- 
versed on  second  appeal  where  the  facts  are 
the  same,  this  court  in  the  case  of  Oklaho- 
ma City  Electric  Gas  and  Power  Co.  T. 
Baumlioff,  21  OkL  508.  96  Pac:  7B8,  stated: 

"The  courts  uniformly  hold  that  an  appellate 
court  may  review  and  reverse  its  former  de- 
cision in  the  same  case  where  It  Is  satisfied 
that  gross  or  manifest  injustice  has  been  done 
by  ita  former  dedsion,  or  where  the  mischief 
to  be  cured  far  outweighs  any  iiOury  that  may 
be  done  In  tbe  particular  ease  1^  overml&ig  a 
prior  dedsiiHi." 

We  think  tiiis  case  comes  squarely  wltbla 
tbe  above  rul^  and  It  was  error  for  this 
court  to  order  tha  case  dismissed.  We 
ther^rae  conclude:  Flnt,  as  to  tbe  former 
opinion  the  court  sfaould  bare  construed  the 
contract  as  a  dlyigible  contract;  second,  that 
after  detwmining  certain  questions  were 
matnial,  as  to  certain  property  covered  by 
the  policy,  and  the  defendant  should  answer 
said  questions^  the  court  should  have  revers- 
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ed  the  case,  wltb  iiistnictlons  to  permit  the 
defeDdant  to  answer  said  queatiims.  Under 
the  view  we  take  of  the  case  the  same  was 
not  inrematuidy  brought  and  It  was  error 
for  this  court  to  so.  bold. 

The  opinion  rmdered  July  K,  1021,  enti- 
tled George  v.  Connectlctit  Fire  Ina.  Co^  re- 
ported in  200  Pac.  644,  is  adhered  to.  with 
the  exception  tbat  the  third  srllabns  should 
be  wlttidrawn  and  not  oualdered,  as  the 
t&cta  stated  In  the  third  syllabus  are  Im- 
material now,  In  Tlew  of  the  conclt»lon  we 
Iiave  reached  that  the  cause  of  action  was 
not  prematurely  brought 

For  the  reasons  stated,  the  sectmd  petition 
for  rehearing  Is  denied. 

PITCHFORD,  V.  C.  J.,  and  ELTING, 
NIOHOIiSON,  and  KBNNAMBR,  33.,  oon- 
cnr. 


TURNER  V.  AMERICAN  NAT.  BANK,  tt  tl. 

(No.  I02SI.) 

(Supreme  Court  of  Oklahoma.   Oct  11,  1921. 
Rehearing  Denied  Not.  1,  1921.) 

(ByUahus  Iv  *^  Court.) 

1.  Evideaee  «s>408( I )— Deposit  slip  Is  aet  a 
wrtttea  oontraot,  In  which  all  oral  nejiotla- 
tlODs  and  stlpnlatlons  are  morgod^  bat  ner»< 
ly  a  raoelpt. 

A  deposit  Blip,  executed  by  a  bank  and  de- 
livered to  a  depositor,  is  not  a  written  contract, 
in  whldi  all  oral  negotiations  and  stipulations 
are  merged;  but  it  is  tnerelf  a  receipt,  consti- 
tuting prima  fade  evidence  tbat  the  bank  re- 
ceived the  sum  stated  at  that  time,  which  may 
be  explained  or  contradicted  by  parol  evidence. 

2.  Banks  and  banking  ^I54(f)— Oebter, 
creditor,  and  bank  may  ha  restrained  from 
diverting  prooeeds  of  eheoks  of  a  cerpera- 
tlon  deposited  to  paynMt  of  debtor'!  per- 
sonal debt. 

S.,  being  personally  indebted  to  T.,  deposit- 
ed in  a  tank  certain  checks  payable  to  a  loan 
company,  of  which  S.  was  president,  and  Be- 
cnred  from  the  bank  a  deposit'  slip  showing 
tbat  S.'s  indebtedness  to  T.  had  been  credited 
to  the  accoont  of  the  Utter.  Beld  tbat  upon 
proper  proceedings,  S.,  the  bank,  and  T.  could 
be  restrained  from  diverting  the  proceeds  of 
the  chedts  so  deposited  to  the  payment  of  the 
personal  debt  of  S.,  and  directed  to  apply  the 
same  to  tiw  use  and  benefit  of  the  loan  com- 
pany. 

Appeal  from  District  Gourtb  OkIah«na 
County;  Bdward  D.  Oldfleld,  Judge. 

Action  by  Guy  J.  Turner  against  the  Amer- 
ican National  Bank  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
flrmed. 


Wilson,  Tomwltn  &  Tfarelkeld,  ot  Oklaho- 
ma City,  for  plaintiff  In  error. 

Ames,  Chambers,  Lowe  &  Blchardam,  of 
Oklahoma  City,  for  dofOidants  In  errm. 

FITOHFORD.  J.  The  plalntUT  in  error 
commenced  this  action  against  the  American 
National  Bank,  In  the  district  oonrt  of  Okla- 
hmna  county,  OkL,  to  recover  Judgment  for 
the  sum  of  $1B.2S0.  It  aiK>ears  tbal:  Alva 
Smith  was  indebted  to  the  plaintffT  in  the 
Btim  of  915,200,  which  amount  was  secured 
a  pledge  of  100  sihares  of  the  caidtal  stodc 
irf  the  Western  Natl<mal  Bank.  The  capital 
Bto<*  of  the  laatruamed  bank  had  been  par- 
chased  by  Smith,  in  July,  ldl7.  At  the  time 
of  tfae  purchase  Turner  furnished  Smith  with 
$16,260,  in  order  to  compete  the  payments. 
After  the  sale  of  the  stock  had  beoi  omisum- 
mated.  Smith  became  its  praldoit  In  No- 
vember following  the  Western  National  Bank 
found  itself  In  an  iuu^rmt  condition  and 
was  taken  over  and  merged  into  the  Ameri- 
can National  Bank.  About  Oils  time  Tur- 
ner Importuned  &nlth  for  tbe  payment  of 
$16,280,  whereupon  Smith  and  Turner  call- 
ed upon  Mr.  Johnson,  preaid»t  of  the  Amoi- 
can  National  Bank.  Smith  wanted  Johnson 
to  pay  Tamer  the  fl0,26O  and  charge  the 
amount  to  the  stotftholders'  account  <tf  the 
Western  National  Bank,  oaiis  Mr.  Johnson 
refused  to  do. 

After  tbe  interview  with  ,Mr.  Johnsfm. 
Smith  and  Turner  th^  had  a  talk  with  Hr. 
Carson,  vice  president  of  tbe  American  Na- 
tional Bank.  At  that  time  Mr.  Smith  inform- 
ed Mr.  Carson  that  he  had  a  number  of 
checks  amounting  to  something  over  $17,000, 
payable  to  the  First  Mortgage  Cattle  Loan 
Company,  and  wanted  the  defendant  bank 
to  receive  the  checks  as  a  deposit  and  to 
credit  Turner's  account  with  $16,250,  and 
place  tiie  balance  to  the  credit  of  the  First 
Mortgage  Cattie  Loan  Company.  This  ar- 
rangement was  refused  by  Mr.  Carson,  who 
stated  at  the  time  that  the  Irank  would  take 
the  checks,  and,  If  they  were  paid,  that  the 
account  of  tihe  First  Mortgage  CatUe  Loan 
Company  would  be  credited  with  the  amount 
and  the  Loan  Company  could  Issue  Its  che<^ 
to  Mr.  Turner.  Mr.  Smith  replied  that  this 
plan  did  not  suit  him,  and  thm  turned  to 
Mr.  Turner  and  informed  him  they  would 
arrange  the  matter  some  other  way. 

After  this  converaation  with  Mr.  Carson, 
Smith  and  G?umer  thai  went  to  Dnnlop,  a 
teller  of  the  defendant  bank,  and  Smith  ar- 
ranged with  Dunlop  to  do  practically  the 
very  thing  refused  by  Mr.  Oarson;  that  is. 
Turner's  account  was  credited  with  $16,250, 
and  a  deposit  slip  was  given  to  Smith  for 
the  amount  The  balance  of  the  checks, 
amounting  to  something  over  $2,000,  was  de- 
posited to  the  cndit  ot  the  FlisH  Mortgage 
Gattie  Loan  Oompanx.  Smith  theteiQKXL  de> 
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livered  to  Tomer  the  deport  Blip  showing '  at  t3ie  request  of  Smith,  was  eqolTalent  to 
the  credit  to  his  acooaot,  whereupon  Turner  i  the  deposit  by  Trmer  of  a  chet^  drawn  bj 
surrendered  to  Smith  the  100  shares  of  stock  |  depositor  of  the  bank  and  ^t  when  said 
of  the  Western  National  Bank,  and  Smith  I  credit  was  made  that  Ifala  was  eqalraleDt  to 


In  turn  delivered  the  same  to  the  bank.  The 
transaction  with  Dnnlop  was  made  after 
banking  hoars,  on  Friday  afternoon.  On 
the  following  Monday,  Mr.  Johnson  was  In- 
formed of  the  arrangements  made  wltli  Dnn- 
lop, and  thereupon,  by  telephonic  and  other 
inquiries,  ascertained  that  payment  of  the 
checks  so  deposited  had  been  refused,  ex- 
cept two,  one  tor  $7,949.69  and  one  for  fSOO. 
He  thereupon  tel^ioned  Mr.  Turner  to  come 
to  the  bank,  and  Informed  him  of  the  condi- 
tion of  the  dieeks,  and  stated  that  the  bank 
would  charge  back,  to  the  account  of  Turner 
and  the  account  of  the  First  Mortgage  Cat- 
tle Loan  Company,  the  respective  amounts  for 
which  they  had  recelTed  credit,  and  tendered 
the  shares  of  stock  back  to  Turner,  which 
were  refused,  and  Turner  immediately  filed 
suit  against  the  detaidant  bank  to  reoonr 
the  deposit 

Smith  se^s  to  have  been  a  man  of  dlT»- 
sifled  talents  and  various  pursuits;  he  was 
not  only  president  of  the  Western,  National 
Bank,  but  was  also  president  of  the  First 
Mortgage  Cattle  Loan  Company,  as  well  aa 
presidoit  of  the  C.  M.  Keys  Commission  Com- 
pany. The  Keys  Conunisslon  Company  had 
recelTed  from  one  E.  A.  Smith  120  head  of 
cattle  for  sale  on  commission.  These  cattle 
\r&n  corered  1^  a  mortgage  to  the  First 
Mortgage  Cattle  Loan  Company;  the  cattle 
were  sold  by  the  Commlssltm  Company, 
which,  knowing  Oiat  the  cattle  woe  mort' 
gaged  Issued  the  Che(&,  amoontlng  to  $7,- 
949.69,  payable  to  the  mortgagee.  This  mort- 
gage however,  had  been  assigned  to  the 
American  National  Bank,  and  the  check  for 
97,949.69  was  Included  among  the  cliecka  de- 
posited by  Smith  at  the  time  the  dq;>osit 
slip  was  Issued  to  Turner.  The  Keys  Com- 
misslon  Company,  learning  that  Smith  was 
attempting  to  use  this  check  in  payment  of 
his  private  indebbedness,  and  that  the  mort- 
gage to  the  Mortgage  Cattle  Loan  Company 
had  been  assigned,  filed  salt  a^Inst  the 
American  National  Bank,  Smith,  and  others, 
to  which  Turner  was  made  a  party,  seeking 
to  restrain  Smith  from  using  the  chedc  as 
he  was  attempting,  and  have  the  proceeds 
of  the  check  paid  to  the  assignee  of  the  mort- 
gage. The  two  cases  were  consolidated  and 
tried  together.  The  trial  court  ruidered 
Judgment  denying  Turner  any  relief  against 
the  American  National  Bank,  and  also  ren- 
dered Judgment  requiring  the  defendanft  bank 
to  apply  the  proceeds  of  the  dieck  issued  by 
the  Keys  Commission  Company  upon  the  In- 
^ebtedness  of  the  First  Mortgage  Cattle  Loan 
Company. 

[1]  The  plaintiff  in  error  contends  that  the 
act  of  tbe  defendant  bank.  In  crediting  the 
meamUt  <tf  Tomer  witli  Qie  snm  of  115,200, 


an  actual  payment,  and  the  bank's  Indebted- 
ness  to  Turner  tor  the  amoxuit  became  fixed 
and  irrevocable;  that  there  Is  no  distinction 
between  an  oral  request  to  the  bank  to  charge 
one  account  and  credit  another,  than  if  the 
request  had  been  In  writing,  when  the  bank 
has  acted  on  sudi  request.  In  order  to  sus- 
tain this  contention,  plaintiff  has  dted  nu* 
merous  authorities,  which  we  have  carefully 
examined.  The  authorities  dted  by  plalu) 
tiff  establish  the  following  rule:  That  where 
a  check  Is  issued  by  a  customer  of  a  bank, 
and  the  holder  of  the  check  presoits  the  same 
for  payment,  and  has  tbe  amoimt  repreaented 
by  the  check  idaced  to  his  credit,  the  bank 
becomes  at  once  the  debtor  of  the  party  pre- 
senting the  check  and  cannot,  on  failure  of 
the  drawer  of  the  check  to  pay  the  same, 
diarge  off  the  credit)  to  the  holder  of  the 
check.  The  authorities  dted  by  the  plaintlS 
are  numerous  atwl  all  go  to  this  extent ;  the 
rule  being  well  stated  In  the  case  of  First 
National  Bank  of  Clndnnatl  v.  Burkhardt, 
100  U.  S.  689,  25  L.  Ed.  766,  wherein  It  la 
said: 

"When  a  check  on  Itself  is  offered  to  a  bank 
OS  a  deposit,  the  bank  has  the  option  to  ac- 
cept or  reject  it,  or  to  receive  It  upon  such  con- 
diUons  as  may  be  agreed  upon.  If  it  be  reject- 
ed, there  Is  no  room  for  any  doubt  or  question 
between  the  parties.  If,  on  the  other  band, 
the  diedE  Is  offered  as  a  deposit  and  received 
as  a  deposit,  there  belnc  no  fraud  ind  the 
check  gennine,  the  parties  are  no  less  bound  and 
conduded  than  la  the  former  case.  Neither  can 
disavow  or  repudiate  what  has  been  "done. 
The  case  is  simply  one  of  an  executed  eon- 
tract.  There  are  the  requisite  parties,  the 
requisite  consideration,  and  the  requisite  con- 
currence and  assent  of  the  minds  of  those  eon- 
oemed." 

In  the  instant  case,  however,  no  died:  was 
Issued  by  Smith  to  Turner.  Smith  simply 
deposited  the  checks  and  had  Turner's  ac- 
count credited  with  the  amount  Smith  owed 
him.  The  authiHitles  are  practically  uni- 
form In  holding  tbab  a  dqioslt  slip  by  a  bank 
Is  nothing  more  than  a  receipt,  and  la  open 
to  explanation  as  to  the  conditions  and  dr- 
cumatances  surrounding  the  issuance  thereof. 
In  American  life  Insurance  Co.  v.  Citizens' 
Stote  Bank  of  Headrick.  168  Paa  437,  L.  R. 
A.  1918B,  296,  the  syllabus  reads  as  follows: 

"A  deposit  slip,  executed  by  a  bank  and  de- 
livered to  a  depositor,  is  not  a  written  con- 
tract In  which  all  oral  negotiations  and  stipula- 
tions  are  merged,  but  it  la  merely  a  receipt,  con- 
stituting prima  fade  evidence  that  the  bank  re- 
ceived the  sum  stated  at  that  time,  which  may 
be  explained  or  contra^cted  by  parol  evidence.*' 

To  the  same  effect,  see  American  Natlonai 
Bank  of  Stlgler  v.  Funk  (OkL)  172  Pac  1078» 
U  B.  A.  IfllSF,  1137. 
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A  baiik,  aoceptbiK  che(^  and  crediting 
tbem  to  a  dwosltor^  account  In  the  absence 
of  qpedal  i^reement,  takes  tiiem  as  a  oldlec^ 
lug  agent  and  may  (dutrge  tbem  back  to  tbe 
aeorant  in  the  erent  they  prore  w<nthless  or 
beloiy;  to  anotber.  in  Bank  of  Big  Cabin  t. 
Ebglish,  27  OU.  S34.  838,  Ul  Paa  386,  387, 
the  court  saTs: 

"In.  National  Gold  Benk  4  Trust  Company  t. 
McDonald,  SI  CaL  04,  21  Am.  Rep.  687,  it  was 
held  that:  ^Checks  depodted  with  a  bank  and 
credited  In  the  depositor's  passbook  are  taken, 
in  the  absence  of  special  agreement,  for  col- 
lection and  not  as  cash;  and  may  be  afterward 
*  returned  and  the  credit  annulled  if  there  are 
no  funds  to  meet  them;  and  this  is  so  whether 
the  check  is  drawn  on  the  same  bank  or  an- 
other.' To  the  same  effect  are  Ha*lett  t.  Com- 
mercial National  Bank,  132  Pa.  118.  10  Atl. 
55;  Board  of  Chooen  Freeholders  of  the  County 
of  Middlesex  Y.  Stats  Bsnk,  82  N.  J.  Bq.  467. 
The  role  we  think  applicable  to  the  case  at 
bar  is  stated  in  Bapp  et  aL  t.  National  Se- 
curity Bank,  188  Pa.  426,  20  AtL  508,  as  fol- 
lows: 'When  the  amount  of  a  check,  left  with 
a  bank  for  -collection,  i<  credited  to  a  depositor 
as  cash,  it  may  be  charged  back  to  him  in  case 
It  turns  out  to  be  worthless,  unless  the  hank 
has  been  negiigent  or  has  done  something  to 
mislead  the  depositor  into  acting,  to  Us  injury, 
on  the  faith  of  its  goodncas.  The  depMitor 
has  no  right  to  be  misled  hy  the  mere  credit 
of  the  check  as  cash.' " 

In  Hastings  t.  Hugo  National  Bank,  197 
Fac.  467,  the  tblTA  ^llabus  reads  as  follows: 

"A  deposit  slip  issued  by  a  bank  is  but  prima 
fade  STldence  that  the  bank  received  the 
amount  of  the  deposit  on  the  date  shown  hy 
the  slip.  It  has  no  more  force  and  effect  than 
any  other  form  of  receipt,  and  is  open  to  ex- 
planation as  to  the  conditions  surrounding  the 
deposit  and  the  drcomstsncea  under  whidi  it 
was  given  may  be  inanired  Into." 

Mr.  Tamer  knew,  at  time  the  d^slt 
dip  was  giv^oi  to  him,  that  Smith  did  not 
have  ttte  money  In  the  bank ;  he  knew  that 
&ntth  had  aecnred  the  d^dh  slip  by  rea- 
son  of  the  checks  dellv^ed  at  the  time  to 
Dunlop,  Ur.  Turner  was  evidently  famllar 
with  the  iMnklng  raleB,  as  be  had  bem  vice 
president  of  the  Western  Nation^  Bank,  and 
he  knew  that  these  checks  would  not  be  plac* 
ed  to  ttw  credit  of  Smith  or  the  Flrat  Mort- 
gage  Cattle  Loan  Company  in  gucb  a  way 
as  to  bind  the  defendant  bank  until  the 
amounts  represented  by  the  diedcs  were  col- 
lected ;  he  knew  that  the  bank  reserved  the 
right  to  diaige  the  amounts  rei^resented  by 
the  cbedu  back  to  the  acconnt  of  Smith  or 
the  Mortgage  Oompany,  in  the  event  they 
were  not  paid. 

There  is  additional  evidence  showing  that 
Turner  knew  how  Smith  was  securing  the 
deposit)  slip  representing  the  credit  of  $15,- 
260.  When  Smith  and  Turner  had  the  con- 
versation with  Mr.  Jfrtinson,  it  was  songht  to 
have  the  bank  pay  Tomer  and  have  the 
anwnnt  diaiged  to  the  stDcUuAdan*  aoeoaBt 


of  the  Western  National  Bank.  Bfir.  Tnmer 
has  not  been  in  any  way  injured  by  the  ac- 
tion of  the  bank;  he  still  has  his  dalxn 
a^Llnst  Smith.  While  it  is  alleged  that  he 
canceled  his  obligation  against  Smith,  this 
was  done  npon  the  theory  that  tlie  diecte 
would  be  paid ;  and,  farther,  the  oerttflcate 
of  sto^  of  the  Western  Natloiial  Bank, 
which  he  Is  h<ddlng  as  collateral,  and  which 
he  xetamed  to  Smith,  were  wortUeaa,  and 
were  tendeved  back  to  him  by  the  defendant 
hank.  We  conclude  there  was  no  error  In  the 
Jndgment  of  the  trial  court  in  boldlng  that 
the  bank  was  noti  UaUe  to  Tamw  for  tlie 
deposit  attempted  to  be  made  to  Uie  credit  of 
Turner,  as  evidenced  by  the  depoett  slip  is- 
sued by  Dnnlopk 

[2]  The  plaintiff  In  ener  laxt  contend 
that  the  trial  court  erred  la  deerednf  tfaat 
the  temporary  injunction  be  made  perpetual, 
and  ordering  the  defendant  bank  to  paj  upon 
the  mortgage  indebtednees  eC  H.  A.  Smith 
the  amount  realised  upon  the  diedi  of  O.  U. 
K^s  C<MnnilsBl<xi  C<»npany,  amounting  to  tiu* 
sum  of  97,049.69.  We  fall  to  eee  where  there 
1b  any  merit  in  this  contention.  H.  A.  Smith 
mortgaged  to  the  First  Mortgage  Cattle  Loan 
Company  the  cattle  sold  by  the  Keys  Commis- 
ston  Company.  This  mortgage  having  been 
assigned  to  the  defendant  bank.  It  Allows 
that  the  First  Mortgage  Cattle  Loan  Oi»n- 
pany  was  boldlng  the  check  In  trost  for  the 
assignee;  however,  if  the  mortgage  had  nev- 
er been  assigned  by  the  mortgagee.  Smith, 
as  an  ofScer  of  the  company,  would  not  be 
allowed  to  divert  the  effects  of  the  company 
to  the  payment  of  his  Individual  indebted- 
ness. The  rule  Is  well  settled,  that  one  who 
,  reives  from  an  officer  of  a  corporation  the 
securities  at  that  corporation  In  payment  of 
a  personal  debt  of  the  officer  does  so  at  bin 
peril  and  cannot  hold  these  securities  as 
against  their  real  owner.  The  check  for  $300. 
which  was  collected  was  credited  to  the  ac- 
count of  the  First  Mortgage  Cattle  Loan 
Company,  the  same  being  payable  to  that 
company,  and  was  the  pr<^rty  of  tflie  Loon 
Company ;  and,  under  the  facts  as  develop- 
ed, it  was  the  duty  of  tiie  bank  to  credit  this 
amount  to  the  Loan  Company,  and  then  it 
would  be  left  for  the  Loan  Company  to  dis- 
burse this  amount,  and  Smith,  as  its  presi- 
dent, would  not  be  permitted  to  use  said  sum 
in  the  payment  of  his  Individual  indebted- 
ness. In  Jenkins  v.  Planters*  &  Mechanics' 
Bank,  S4  OkL  607, 126  Pac.  757,  the  last  part 
of  tbe  first  paragraph  of  the  ayllabua  Is  as 
f<^WB: 

'TThe  agwt  of  a  principal,  the  tmstee  of 

a  cestoi  que  trust,  or  the  officer  of  a  corpora- 
tion, ia  not  permitted  to  divert  to  his  own  use 
the  funds  of  his  principal  without  authority 
to  do  so;  and  one  who  receives  from  an  officer 
of  a  corporation  the  notes  or  securities  of  such 
corporation.  In  payment  of,  or  as  seoirity  for, 
a  personal  debt  of  socb  officer,  doea  so  at  Us 
peziU  ud  in  sadi  «aie  the  rale  le  not  relazed 
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tqr  TCooB  ti  fht  degne.  of  eonfldom  rvosed 
In  th«  oflccr  hf  tba  parchawr.** 

In  First  National  Bank  of  El  Beno  t.  Gil- 
lette, 62  OkL  841,  162  Pac.  10S4.  thti  aylla- 
bos  Is  as  foUowa: 

**Whm  a  bank  In  wU^  the  fonda  of  a  cor- 
poration aro  deposited,  and  to  which  bank  an 
bfBcer  of  th«  corporation  intrntted  with,  the 
management  of  its  affaire  is  personally  indebt- 
ed, knowiosly  accepts  and  pays  a  check  drawn 
by  such  officer  against  the  funds  of  the  cor- 
poration is  payment  and  satisfaction  of  his  in- 
diridual  oblifstion,  such  bank  is  liable  to  the 
corporation  for  the  amonnt  of  its  fonds  so 
misBppropriated  in  payment  of  tlie  individnal 
debt  ot  such  offieor.** 

Under  tbla  rule,  the  American  National 
Bank  and  Turner  would  have  been  liable 
to  the  First  Mortgage  Cattle  Loan  Company 
In  luiowiiigly  dlvertlBg  Its  funds  to  tbe  pa^ 
menfi  of  the  Individual  Indebtedness  of  SnaUh 
to  Xuni». 

We  conclude  that  tbe  Jndgmoit  of  tbe  trial 
ooort  should  be  affirmed ;  and  It  Is  so  ordered. 

HARRISON,  O.  J.,  and  McNBILL,  NICH- 
OLSON, and  SI/CINO,  JJ..  ooncur. 


PARKS  V.  SINAI  OIL  A  GAS  CO.  at  al. 
(No.  11097.) 

(Supreme  Ooort  of  Oklahoma.   July  6,  1921. 
Behaating  Denied  Nor.  8, 1021.) 

(BvUabva  Court) 

1.  Appeal  od  error  «s»l009(4)-«Bpreme 
Coart  will  lot  ravsrsa  |u<NH>*Bt  la  aqalty 
ease  salaia  against  wright  of  avMeaoeb 

In  an  equity  case,  this  court  will  examine 
the  record,  consider  the  evidence,  and  render, 
or  cause  to  be  rendered,  sach  judgment  as  tbe 
trial  court  should  have  rendered,  bot  will 
not  interfere  with  tbe  Judgment  of  the  lower 
court,  unless  the  name  ia  clearly  against  the 
weight  of  the  evldenee. 

2.  Mines  aad  Mlaerals  «9=»75— Production  of 
oil  aad  gas  wltbla  one  year,  and  oontlnned, 
bald  oradltlOB  precedent  for  lease  sxteaslon. 

Where  an  oil  and  ga»  tease  contains  a  pro- 
Tlsion  thst  it  shall  remain  >in  force  for  a  term 
of  one  year  from  its  date,  and  so  long  there- 
after as  oil  or  gas,  or  either  of  them,  is  pro- 
duced from  said  land  by  the  lessee,  it  is  a  con- 
dition precedent  to  the  extension  of  the  lessee's 
right  to  eontinue  operations  beyond  the  one 
year  tt^at  oil  or  gas  should  be  found  upon  the 
premiaea  in  paying  qnantitias,  within  ons  yesr 
from  the  date  of  tbe  lease. 

3.  Mlass  aad  mlaerals  «3»78 (2)— Lessee  held 
vested  wHb  il silted  estate  In  prsnlses  oa 
dNaavary  of  ga%  aad  aot  ta  have  lost  aaate 
ly  aaarahlBi  iewer  aaa4 

When  gaa  in  paylag  quantities  was  found 
upon  tbe  leased  premises  wltbln  one  year  frmn 


the  date  of  aald  lease,  Qie  lessee  thereby  be- 
esme  vested  with  a  limited  estate  in  tbe  leased 
premises  for  farther  operations  in  accordance 
with  tbe  term*  of  the  leaae»  and  audi  right, 
once  vested  by  discovery  of  gaa  in  the  upper 
sand,  will  not  be  lost  If  the  lessee  continues  to 
drill  deeper  in  seardi  of  oil  or  gas  in  a  lower 
sand,  although  be  does  not  find  oil  or  gas  in 
tbe  lower  sand,  within  the  limitations  pre- 
scribed by  the  lease,  and  if  oil  or  gas  in  pay- 
ing quantities  is  found  in  the  lower  sand,  he  is 
not  required  to  produce  gas  from  the  upper 
sand,  bot  if  oil  or  gas  In  paying  quantities  be 
not  fonnd  la  the  lower  aand,  inwdoctlon  from 
the  upper  aand  eoidd  not  long  be  deferred  with- 
out iaeurrlag  tbe  penalty  of  abandmimant  or 
forfeiture,  if  forfeltnra  be  preacribed. 

4w  Appeal  aatf  error  ^IOW(4)'-JadB«eat 
held  net  agalaat  weight  af  avldeoee; 
XMdeaee  examhied,  and  held  that  the  judg- 
ment of  tbe  trial  court,  not  being  deu^ 
againat  the  weight  trf  tbe  evidmce,  will  not  be 
disturbed. 

Appeal  from  District  Court,  OknraUiee 
County;  UaA  L.  Bozarth.  Jnds». 

Action  by  Mrs.  Laura  Parks,  tor  herself 
and  as  trustee  and  Independent  executrix 
Of  the  estate  of  O.  F.  I^rks.  deceased,  as 
plaintiff,  against  the  Slnal  OU  A  Gas  Com- 
pany, a  corporation,  and  W.  H.  Shackleford, 
trustee,  as  defendants.  Judgmmt  for  detend- 
ants,  and  plaintiff  appeals.  Affirmed. 

West,  Sherman,  Davidson  ft  Uoon^  of 
Tulsa,  for  idalntlff  tn  error. 

Belford  ft  Htatt,  of  Okmulgee,  Geo.  8. 
Ramsey,  of  Muskogee,  Bdgar  A-  Do  Meules,  of 
Tulsa,  and  Malcolm  B.  Rosaer  and  VUlard 
Martin,  both  of  Muskogee,  and  Allan  R. 
Shaw,  at  Tulsa,  for  deftadoata  ia  mor. 

NICHOLSON,  J.  This  suit  was  brought  in 
the  district  court  of  Okmulgee  county,  by  tbe 
plaintiff  In  error  as  plaintiff  below,  against 
tbe  defendants  in  error  as  defendants  below, 
to  cancel  an  oil  and  gas  lease  covering  160 
acres  of  land  In  Okmulgee  conn^,  and  to 
enjoin  the  defend  ante  from  drilling  Said  land 
for  oil  and  gaa. 

It  appears  that  on  the  17th  day  of  June, 
1016^  the  plaintiff  executed  and  delivered  to 
one  L.  O.  Belial^  an  oil  and  gas  lease  cover- 
ing the  northeast  quarter  of  section  9,  town- 
ship 15  north,  range  11  east,  in  Okmulgee 
county,  by  which  it  was  agreed  that  said 
lease  should  remain  in  force  for  a  term  of 
one  year  from  Its  date,  and  as  long  thereafter 
aa  oil  and  gas,  or  either  of  them,  were  pro- 
duced from  said  land  by  the  lessee.  Snbse- 
Quently  said  h.  C.  Belisle  transferred  and 
assigned  all  his  right,  title,  and  Interest  In 
said  lease  to  the  defendant  Sinai  OU  A  Gas 
company,  and  in  May,  1917,  the  Sinai  011  & 
Gas  Company  entered  into  a  omtract  with 
one  B.  Lb  .Carpenter,  by  the  terms  ot  which 
ha  was  to  drill  a  well  on  said  land,  and 
receiTe  in  payment  therefor  an  asalgmnent 
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of  said  lease  la  to  fftr  aa  it  affected  80' 
acres  o£  said  land.  Said  well  to  be  drilled  on 
tike  80  acres  assigned  to  Oarpenter. 

It  farther  appears  that  Oarpenter  wonld 
not  undertake  to  drill  a  .w^  within  the 
short  time  the  lease  ran,  unless  the  plaintiff 
would  agree  to  grant  him  an  extension  of 
said  lease,  in  so  far  as  It  covered  the  80 
acres  npon  whldt  the  well  was  located. 
This  the  plaintiff  agreed  to  do,  and  in  carry- 
ing out  said  agreement  executed  to  bim  a 
lease  covering  80  acres,  which  lease  bore 
date  June  17,  1917,  and  was  for  a  term  of 
60  days  from  that  dat^  and  so  long  there- 
after as  oil  or  gas,  or  either  of  them,  was 
produced  from  said  land  by  the  lessee,  or  his 
aadgns,  Id  paying  anantities,  and  In  which  it 
was  provided: 

"Id  no  event  and  under  do  drenmstances 
shall  this  instrument  become  effective  until  the 
expiration  of  June  17,  1917." 

Drilling  was  commenced  on  June  4  or  6, 
1917,  and  the  well  was  conqdeted  as  an  oil 
well  on  Jnne  28,  1917. 

The  plaintiff  contended  that  neither  oil  nor 
gas  was  produced  during  the  term  of  the 
first  lease,  and  therefore  she  was  entitled  to 
a  cancellation  thereof.  While  the  defendant 
W.  H.  Shackleford,  trustee,  claimed  that 
gas  In  paying  quantities  was  discovered  dur- 
ing the  life  of  said  lease,  and  on  June  9, 1917, 
at  a  depth  of  466  feet;  that  said  gas  was 
cased  off  and  the  well  deepened  to  the  oil 
sand,  which  was  reached  at  a  depth  of  1,865 
feet,  this  depth  b^ng  reached  on  June  22  or 
23,  1917,  and  the  well  was  drilled  to  a  total 
depth  of  1,880  feet,  and  was  shot  on  June  28, 
1917.  The  Sinai  Oil  &  Gas  Company  filed  a 
disclaimer,  and,  its  Interest  in  the  lease 
having  been  acquired  by  the  defendant  W.  H. 
Shackleford,  trustee,  the  trial  court  found 
generally  for  said  defendant,  and  entered  a 
decree  quieting  the  title  to  said  lease  In  him 
as  to  the  80  acres  not  owned  by  Carpenter. 

For  a  reversal,  the  plaintiff  oontrads: 
First,  that  if  the  trial  court  predicated  its 
decree  on  the  theory  that  the  evidence  showed 
the  production  of  either  oil  or  gas  In  paying 
quantities  prior  to  June  17, 1917,  such  decree 
Is  contrary  to  the  evidence;  and,  second.  If  tiie 
decree  Is  based  on  the  mere  discovery  of 
gas,  and  that  the  fact  of  such  discovery  alone 
was  sufficient  to  continue  the  lease  in  force 
after  the  axed  term,  then  the  decree  Is  not 
supported  by,  and  Is  contrary  to  the  law. 
The  6ndlng8  of  the  trial  court  were  general, 
and  we  are,  of  course,  unable  to  determine 
upon  which  theory  he  based  bis  Judgment 

[1]  In  an  equity  case,  as  this  Is,  this  oonrt 
will  considw  the  entire  record,  will  weigh 
the  evidence,  and  If  the  findings  and  ju^- 
mcnt  of  the  trial  court  are  clearly  against 
tbe  weight  of  the  evidence,  wil)(  render,  or , 
cause  to  be  rendered,  aucb  Judgment  as  the 
trial  court  should  have  rendered.  Schock  v.  \ 
Fish,  45  OkL  12,  144  Pae.  884;  City  of 
Unskogee  t.  BurfOrd,  77  OkL  174.  186  Pac.  | 


949;  Nowka  v.  West.  77  OkL  24,  186  Pae. 

220. 

[4]  We  have  examined  the  record,  and  ttie 
evidence  discloses  that  the  well  was  drilled 
by  0.  B.  Suppes,  under  the  direction  of  B.  Li 
Carpenter.  Suppes  identified  the  log  of  the 
well  as  a  correct  record,  and  this  log  fails  to 
make  any  mention  of  gas  until  a  depth  of 
1,833  feet  had  be^  reached,  but  shows  a 
salt  sand  from  465  to  486  feet.  In  addition 
to  the  log,  the  plaintiff  introduced  as  wit- 
nesses two  members  of  the  casing  crew,  who 
testified  that  they  assisted  in  setting  the 
casing  in  the  well  on  June  13, 1917,  and  that 
they  detected  no  gas  on  that  date.  Three 
or  four  other  witnesses  testified  that  they 
worked  at  or  were  around  the  well,  and  that 
no  gas  was  discovered  until  that  found  at 
1,833  feet  The  plaintiff  and  W.  H.  Sandw- 
son,  her  agent,  both  testified  that  B.  L.  Car- 
penter told  them  that  there  was  not  enough 
gas  in  the  well  to  pay.  On  the  other  band, 
witnesses  for  the  defendants,  Induding  C.  E. 
Suppes,  the  contractor  and  the  drillers  and 
tool  dressers  testified  that  gas  was  found 
just  above  the  salt  sand  at  465  feet  and  they 
estimated  the  Sow  at  from  1,500,000  to  2,000,- 
000  cubic  feet  per  day.  Some  of  the  witnesses 
testified  that  it  blew  the  water  from  the 
welL  A  summary  of  the  evidence  on  behalf 
of  tbe  defendants  Indicates  that  gas  in  pay- 
Ing  quantities  was  discovered  at  465  feet 

There  Is  a  sharp  confiict  in  the  evidence. 
If  the  evidence  introduced  on  belialf  of  the 
plaintiff  Is  true  then  no  gas,  of  any  omse- 
quenoe  at  least,  was  found.  If  the  evldenoa 
of  the  witnesses  for  the  defendants  is  to  be 
believed,  gas  in  paying  quantities  was  dis- 
covered during  the  life  of  the  lease,  and  was 
cased  off  or  drowned  out  by  the  water  in 
the  well.  We  are  not  prepared  to  say  whose 
witnesses  told  the  truth,  and  whose  were 
mistaken.  The  trial  court  heard  their  tes- 
timony, observed  the  demeanor  of  the  wit- 
nesses on  the  stand,  and  was  in  a  position  to 
Judge  as  to  their  credibility.  He  found  tor 
the  defendants,  and  as  his  findings  and  Judg- 
ment are  not  clearly  against  the  weig2it  of 
the  evidence,  the  same  will  be  sustained  by 
this  court  Prowant  v.  Sealy,  77  OkL  244. 
187  Pac.  235;  Swan  T.  Duncan,  78  OkL  S06, 
190  Pac.  678. 

[2, 3]  Passing  to  tbe  second  contention  of 
the  plaintiff,  that,  "If  the  decree  is  based  on 
the  mere  discovery  of  gas,  and  that  tbe  fact 
of  such  discoreiy  alone  was  sufficient  to 
continue  the  lease  in  force  after  the  fixed 
term,  then  the  decree  Is  not  supported  by, 
and  is  ccmtrary  to^  the  law,**  we  repeat  that 
we  are  unable  to  say  upon  what  theory 
the  trial  court  proceeded,  but  be  mast  have 
found  that  gas  was  produced  during  the  life 
of  the  lease.  Tb&t  was  the  averment  of  tbe 
defendant  in  hts  answer.  As  btfore  stated^ 
\  tbe  findings  were  general,  and  If  gas  was 
produced  in  paying  quantities  within  one  year 
jfirani  the  date  ot  tbe  leaser  the  defendant 
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became  vested  with  a  limited  estate  In  tbe 
leased  premises  for  further  operations  In  ac- 
cordance with  the  terms  of  the  lease,  and 
such  rights,  once  vested  by  the  discovery 
of  gas  In  the  npper  sand,  was  not  lost  by  the 
lessee  continuing  to  drill  deeper  in  search  of 
oil  or  gas  in  a  lower  sand,  although  he  did 
not  find  oU  or  gas  In  the  lower  sand  within 
the  limitations  prescribed  by  the  lease. 
Soach  Junction  Oil  &  Oas  Oo.  et  al..  179 
Fac.  934:  Eastern  Oil  Go.  T.  Oonlehan,  65 
W.  Va.  631,  64  S.  B.  836. 

The  evidence  discloses  that  oil  was  found 
in  the  lower  sand,  and  that  the  same  Is  being 
produced,  and,  the  defendant's  Interest  hav- 
ing vested  by  reason  of  the  dlscwery  of 
gas  In  the  upper  sand,  he  Is  entitled  to 
develop  the  land  under  the  terms  of  said 
lease. 

Th©  Judgment  of  the  trial  court  is 
affirmed. 

PITCHFOBD,  V.  a  J.,  and  McNBaLL, 
BLCFINO,  and  KBNNAUBB,  JJ.,  concur. 


LAMB  V.  ALEXANDER  at  al.  (N9.  11152.) 

(Supreme  Court  of  Olclahoma.  March  1,  1921. 
Rehearing  Denied.  May  10,  1921.  Second 
Petition  for  Beheazing  Denied  Nor.  8, 1921.) 

(Bj/Udbiu  by  ih€  Court.) 

1.  Appeal  and  arror  «=»I096(4)— Oeclsioa  on 
first  appeal  Is  law  of  case  as  to  questions 
■Btyally  preaented  or  necessarily  Involved. 

Where  a  case  is  brought  a  second  time  on 
error  to  this  court,  the  fir&t  decision  will  be 
deemed  to  be  the  settled  law  of  the  case,  not 
merely  as  to  all  questions  actaally  presented, 
bat  as  to  all  questions  existing  in  the  record 
and  necessarily  involved  in  the  decision. 

2.  Apinai  aid  error  ^I009<4)  —  Eqaltable 
JiilMwent  lot  sat  aside,  anleis  dearly  aflalast 
welglit  of  dvldeneoL 

In  an  equitable  action  the  judgment  of  the 
trial  court  will  not  be  set  aside,  unless  it  is 
dearly  against  the  weight  of  tbe  evidence. 

3.  New  trial  ^99--Eienieats  ueeeaeary  to 
Mw  trial  for  newly  dlaoowered  ovldsace 
stated. 

In  a  motion  for  a  new  trial  on  tbe  ground 
of  newly  discovered  evidence,  the  moving  par- 
ty most  show  that  the  newly  discovered  evi- 
dence wQl  probably  change  the  result,  that  it 
has  been  discovered  since  the  trial,  that  it  is 
meb  that  could  not  have  been  discovered  be- 
fore the  trial  by  the  exercise  of  due  diligence, 
that  it  is  material  to  the  issue,  that  it  is  not 
merely  cumulative  to  the  former  evidence,  that 
it  wHl  not  merely  impeach  or  contradict  the 
former  evidence,  and  the  facts  constituting  due 
dUigence  must  be  shown,  so  that  the  court  ma; 
determine  whether  the  diligence  was  sufficient. , 


4^  Appeal  aad  error  «s>9ei— New  trial  ^99 
— Motion  for  newly  disooveretf  evidence  Is 
addressed  to  trial  ooart's  dlsoretioa. 

A  motion  for  a  new  trial  on  the  ground  of 
newl^  discovered  evidence  is  addressed  to  the 
sound  discretion  of  the  trial  court,  and  where 
the  record  does  sot  abow  an  abuse  of  such  <tis; 

cretion  the  action  of  the  court  on  such  motion 
win  not  he  disturbed  by  this  court 

5.  Appeal  and  error  4s»950(3)— Pleading  «=» 
236(3)^aiendneBt  of  pieadiias  Is  wtthia 
Judicial  dlsentlon,  sabjoot  to  mvarsai  only 
for  abase* 

Tbe  oUowanee  of  ameudments  to  pleadinga 
during  tbe  progress  of  a  trial  reata  within  the 
sound  judidal  discretion  of  the  trial  court,  and 
its  action  thereon  will  not  be  disturbed  on  ap- 
peal, unleas  dear  abuse  of  such  discretion  la 
shown. 

6.  Jndgmont  keM  not  agalut  weight  el  evi. 
dofloe. 

Becord  examined,  and  held,  that  the  Judg- 
ment of  the  trial  court  la  not  aj^at  the  weight 
of  the  evidence. 

Appeal  Awm  District  Court,  Okmulgee 
County;  Luclen  B.  Wright.  Judge. 

Actitm  by  Taylor  HardtidBs  ^wlnrt  S^ank 
F.  Iismb,  H.  M.  Alexander,  and  others  to 
recover  real  estate  and  gnlet  titie,  vrim  an- 
swer and  croes-petltlon  by  defendant  Alex- 
ander, and  answer  tbraeto  by  descendant 
Lamb.  Judgment  for  defendants  against 
l^ntifl^  and  Judgment  for  defendant  Alex- 
ander against  defaidant  Lamb,  and  the  latter 
appeals.  Aflirmed. 

See,  also,  179  Pac  587. 
• 

Frank  F.  lAmb,  of  Okmnlge^  and  Phil 
D,  Brewer,  of  Oklahoma  City,  for  x^intiff 

in  error. 

Ghas.  A,  Dickson  and  Cochran  &  Ellison, 
both  of  Okmulgee,  for  dotendants  In  error. 

NICHOLSON,  J.  This  action  was  com- 
menced on  the  2d  day  of  June,  1918,  In  the 
district  court  of  Okmulgee  county,  by  Taylor 
Hardrldge  against  Frank  F.  Lamb  and  M.  M. 
Alexander  and  others,  to  recover  certain 
real  estate  lying  In  said  county,  and  to  have 
titie  thereto  quieted  In  the  plaintiff.  Alex- 
ander filed  his  answer  and  cross-petition, 
claiming  that  he  was  the  owner  of  an  un- 
divided one-half  of  the  south  80  acres  of  the 
southeast  quarts  of  the  nwthwest  quarter 
of  section  27,  township  15  north,  range  14 
east,  being  a  portion  of  th&  land  set  out  In 
plainUfTs  petition,  tbe  legal  titie  to  the 
same  being  In  Frank  F.  I^amb,  his  codefend- 
ant  but  that  said  Lamb  held  said  land  In 
trust  for  himself  and  defendant  Alexander; 
that  Alexander  and  Lamb  acquired  titie  to 
said  land  of  Ell  Hardrldge  through  and  by 
virtue  of  a  contract  of  employment  as  attor- 
neys, to  render  legal  services  to  said  Ml 
Hardrldge  In  an  acticm  for  the  partititm  of 
certain  lands  In  Okmulgee  county,  oit  which 
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tbls  30  aera  was  ft  part;  lliat  In  uld 
action  >ald  Hardrldge  was  mcceBsfal,  and 
In  pursuance  at  said  contract  of  emptoyment 
said  80  acras  was  deeded  to  Frank  F.  Lamb 
In  trust  tor  the  use  ^d  benefit  of  Lamb  and 
Alexander,  and  further  that,  by  reasoi  of 
a  contract  of  dlB8olntl<m  of  said  partner- 
ship between  Lamb  and  Alexander,  lAmb 
agreed  to  hold  In  truBt  said  land  and  convey 
an  undivided  tme-balf  ttiereof,  to  Alenoder ; 
and  praying  the  court  to  decree  that  the  deed 
taken  by  the  defaidant  Lunb  from  Bll  Hard- 
rldge on  the  2d  day  of  May,  101%  was 
taken  by  him  In  trust  for  the  use  and  benefit 
of  said  Lamb  and  Alexander,  and  Uiat  said 
Aloxander  la  the  owner  in  fee  of  said  un- 
divided one-half  Interest  in  and  to  said  luida. 

Lamb  filed  answer  to  said  cross-petltton 
admitting  the  partnership  betweok  himself 
and  Alexander,  and  the  dissolution  thereof, 
but  denied  that  Hardrldge  onployed  Lamb 
and  Alexander  as  alleged  in  said  crose-petl- 
don,  and  avers  that  said  Hardrldge  employed 
said  Frank  F.  Lamb  as  his  attorney  to 
prosecute  said  action.  He  admits  the  exe- 
cnticm  of  the  contract  <tf  dissolution,  and 
claims  that  he  carried  out  the  tetma  tiiereof 
by  conveying  certain  lands  (other  than  the 
30  acres  In  controversy  to  A.  D.  Adcock 
upon  ttie  order  of  Alexander,  and  avers 
that  the  80«cre  tract  was  conveyed  to  him 
In  consideration  of  other  legal  services  ren- 
dered by  him  to  said  Hardridge  after  the 
dlBBoIutiOB  of  the  partnership  of  Lamb  & 
Alexander,  and  avers  that  said  Alexandw 
has  no  rli^t,  tltl^  or  intonst  in  and  to  said 
30-acre  tract  , 

On  the  10th  day  of  Jun^  1015,  said  Issues 
between  Lamb  and  Alexandra  were  tried,  and 
judgment  for  Aluander  r»idered.  From 
this  Judgment  lAmb  appealed  to  this  court, 
and  the  Judgm«it  of  the  trial  court  was 
reversed  and  the  cause  remanded,  with 
directions  to  grant  a  new  trial;  the  ground 
of  reversal  being  Uiat  the  trial  court  erred 
In  excluding  certain  evidence,  offered  by 
Lamb,  tending  to  prove  that  the  30  acres 
was  conveyed  to  him  in  paym^t  for  services 
rendered  by  Lamb,  and  not  In  consideration 
of  services  rendered  under  the  contract  of 
employment.  Lamb  v.  Alexander,  No.  7780, 
74  Okl.  — ,  179  Pac.  587.  Upon  the  second 
trial  Judgment  was  again  rendered  for  the 
defendants  In  error,  and  from  this  Judgmmt 
Lamb  brings  err^r. 

In  the  brief  of  plaintiff  in  error  it  Is  urged, 
first,  that  the  court  erred  In  giving  judgment 
for  Alexander  upon  the  proof  In  the  record, 
for  the  reason  that  there  wsb  no  substantial 
compliance  with  the  requirement  In  the  con- 
tract dated  April  6, 1907,  known  as  the  condi- 
tion t»«oedent;  second,  that  the  defendant 
In  error  Alexander,  as  an  attorney  at  law, 
baving  aco^ted  a  Judgeship,  cannot  recover 
for  alleged  servlceB  rendered  after  accepting 
su<*  judgeehip,  eithw  directly  or  indirectly ; 
third,  that  the  &cU  of  tUa  am  do  sot 
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support  the  flndlngl  that  a  trust  resulted: 
fourth,  that,  If  tbero  Is  anything  due  Ales- 
andeTf  he  could  only  recover  the  aame  In  an 
action  for  an  accounting. 

[1]  All  of  these  aueatlouB  wen  presented 
is  tbie  tanner  appeal  of  this  cause  and  woe 
necessarily  considered  by  the  court  Hiere, 
and  de<dded  adversely  to  the  fxmtoition  of 
tlie  plaintiff  in  anor.  Hie  rule  Is^  that  when 
a  case  la  brou^  a  second  time  ott  error  to 
this  court;  the  first  decision  will  be  deemed 
the  settled  law  of  the  otse,  Bot  mertiy  as  to 
all  questions  actoally  presented,  but  aa  to 
all  questlcms  existing  in  the  record  end 
necessarily  involved  In  tlie  decision.  A.  J. 
Harwl  Hardware  Oa  t.  Kl^tpert  et  aL.  73 
Kan.  788,  8S  Paa  784;  Oklahoma  Ctty  IQee- 
tric;  Oas  ft  Power  Oo,  v.  Baumhofl,  21  Okl. 
603,  06  Pac  758;  WellsvUle  Oil  Go.  v.  HUler 
et  al.,  48  OkL  886t  150  Paa  186;  Kingfisher 
Im^ovement  Oa  t.  TaU^,  n  Okl.  228,  161 
Pac.  878;  Ghltds  et  aL  v.  Cook,  68  OkL  — , 
174  Faa  274;  Utdland  VaUey  By.  Oa 
EteeU,  62  OkL  100^  162  Pac.  228;  BkeU  v. 
Bfldland  Talley  By.  Ca,  174  Fao.  781;  St. 
Louis  ft  8.  F.  By.  Oa  t.  Haidy,  46  OU.  423. 
146  Pac.  88. 

On  the  former  appeal  of  tblacaae^  the  court 
hdd  that  the  defendant  In  error  could  main- 
tain the  acUim  upon  the  contract  of  diaaolu- 
tltm,  the  aeotmd  paragrajdi  of  the  ayllabu.«i 
reads: 

"Where  the  UabllitieB  of  a  copartnership  have 
been  discharged,  and  the  partners  have  enter- 
ed into  a  contract  dissolving  asms  and  set- 
tling all  the  partnership  aflalra  betwea  them- 
selves, and  the  contract  of  settlement  has  been 
executed  by  both  parties,  except  ss  to  one 
particular  partnership  transaction  regarding 
which  one  of  the  partners  fails  and  refuses  to 
perform  the  contract,  the  other  partner  may 
maintain  an  action  against  him  to  enforce  tiie 
contract  in  regard  to  such  transaction." 

The  court  necessarily  considered  all  the 
aforementioned  questions  presented,  and 
which  are  again  presented  here.  In  arriving  at 
its  conclusion,  and  the  same  will  not  be  made 
a  subject  of  re-examlnation  in  this  appeal, 
but  the  decisl(Mi  there  will  he  deoneA  the 
settled  law  of  the  case. 

The  fourth  paragraph  of  the  syllabus  of 
the  <^lnlon  in  the  former  appeal  sets  out 
the  reason  for  reversaL  and  is  as  follows : 

"PlaintijE  and  defendant,  as  attorneys,  had 
a  contract  of  employment  with  a  third  party  In 
and  action  to  recover  120  acres  of  land,  where- 
by it  was  agreed' that  such  third  party  shonld 
pay  the  plaintilf  and  defendant  one-fonrth  of 
value  of  the  land  recovered.  There  were  120 
acres  of  land  recovered  in  said  action.  Bab- 
aeguently  the  third  party  conveyed  80  acres 
of  said  land  to  the  defendant  Hie  pTa^ntfff 
brings  action  against  the  defendant  to  recover 
a  one-half  Interest  therein,  alleging  that  the  SO 
acres  was  conveyed  to  the  defendant  for  aerv- 
tces  rendered  under  said  contract  of  employ- 
ment, and  that  the  defendant  took  title  to  said 
land  in  his  nsme  for  both  pUf"t*lf  and  d^end- 
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idainttff  has  any  intcrekt  In  the  land  In  contro- 
Teny,  and  farther  allefeK  that  the  land  was 
eonreyed  to  him  by  the  third  party  in  con- 
aideration  of  Berrices  rendered  the  third  party 
by  the  defendant  Individually.  The  plaintiff 
introdaoed  testimony  to  eatabliah  that  said 
land  waa  conveyed  to  the  defendant  by  the  third 
party  in  conaideratlon  of  aervicea  rendered  un- 
der the  contract  of  employmat.  The  defend- 
ant offered  teatimoay  to  ^wre  that  aaid  80 
•crea  waa  eonreyed  to  bin  by  tlie  third  party  in 
conaideratlon  of  senrices  rendered  to  third 
party  hf  bhn,  and  not  In  consideration  of  the 
servicea  rendered  onder  contract  of  employ- 
ment. On  objection  the  court  excluded  such 
evidence  aa  not  being  within  the  iesne.  Held, 
that  the  evidence  offered  by  the  defendant  wai 
within  the  iaidea  and  competent,  and  that  the 
court  committed  prejudicial  error  in  ezdudinf 
the  ume." 

Od  tiie  aeooiid  trial,  the  ^alnttff  In  «rror 
waa  -allowed  to  Intmidaee  teatimony  In  an 
attempt  to  tSum  tbat  the  SO^tcre  tract  In 
controreny  waa  recriTed  by  falm  In  payment 
for  otber  servlcee  he  had  rendered,  and  not 
In  aattsfactlon  of  services  raidered  under 
the  contract  of  mployment  In  which  Alex- 
ander was  Interested,  and  be  was  also  allow- 
ed to  Introdnoe  testimony  in  an  attempt  to 
show  tbat  be  bad  settled  wttb  Alexander  tor 
Alexander's  Intorest  In  the  fees  or  property 
received  nnder  the  partnership  contract  of 
emi^yment  by  professional  senices  rendered 
In  Alexander's  election  contest  case,  ^e  trial 
court  found  against  the  plalntUf  In  error 
on  both  of  these  propoaitlona,  and  an  exam- 
ination of  the  record  convinces  ns  that  these 
findings  are  sapported  by  the  evidence  and 
are  not  against  the  weight  thereof. 

C>]  It  has  been  consistently  held  by  this 
Gonrt  Qiat  In  an  eqalty  caa^  where  the 
judgment  of  the  trial  coart  i&  not  against  the 
weigfat  ot  the  erldence;  it  will  be  sustained. 
Hogan  T.  Grimes.  78  Okl.  184,  ISO  Pac.  853 ; 
Robinson  t.  PottorlT,  78  Okl.  202,  189  Pac. 
744;  Parker  t.  Tomm.  78  OkL  103,  188  Pac. 
10T4;  Prowant  t.  Sealy.  77  Okl.  244, 187  Paa 
286;  Tan  Winkle  t.  Henkle,  77  Okl.  84»  188 
Pac  942;  CUnton  t.  HlUer,  77  Okl.  178,  188 
Pac:  932;  Day  t.  Keechl  Oil  ft  Oas  Co..  72 
Okl.  — ,  180  Pac  868;  Haynes  v.  Gaines, 
76  Okl.  208.  186  Pac.  74. 

[31  In  tlie  reply  brief  of  the  plaintiff  In 
error,  he  complains  of  the  action  of  the  trial 
court  In  overruling  bis  amended  and  supple- 
moital  motion  tm  a  new  trial*  setting  up 
newly  discovered  erldwce.  The  newly  dis- 
covered evidence  met  out  In  the  motion  would 
have  been  merely  cumulative,  and  In  our 
opinion  waa  not  snch  as  would  jnoteUy 
liaTe  duuiged  the  result,  and  we  do  not  think 
tlie  evidence  was  such  as  could  not  have  been 


trial  by  the  exer<tfBe 
of  due  diligence;  The  plalnUff  in  wror  knew 
that  it  was  Incumbent  upon  him  to  eatab- 
llsh  tbat  the  SO-acre  tract  was  ctrnveyed  to 
him  in  satisfaction  of  servlcee  rendered  other 
Oian  under  the  contract  of  employment  He 
should  have  known  what  the  evidence  of  Ell 
Hardridge  would  be^  and  could,  It  seems  to 
us,  by  the  exercise  of  due  diligence  have 
obtained  the  evidence  mentioned  In  the  mo- 
tion for  a  new  trial.  In  Midland  Valley  R. 
Ga  T.  GoUe^  77  OkL  206,  186  Pa&  723,  It  is 
held: 

"A  role  of  wide  rseoftdtfam  regarding  the 
granting  of  new  trials  on  the  groonda  of  "new- 
ly tfacoversd  eridcnce*  «uet8  that  the  evi- 
denee  fulfill  the  following  reQntremenU:  (1) 
It  moat  be  sndi  as  will  probably  change  the 
remit.  (2)  It  must  have  been  discovered' 
since  the  trial.  (3)  It  must  be  such  as  could 
not  have  been  diK^vered  before  the  trial  by 
the  exercise  of  doe  diligence.  (4)  It  maet  be 
material  to  the  iasae.  (5)  It  must  not  be 
merely  cumulative  to  the  former  evidence.  (6) 
It  must  not  be  to  merely  impeadi  er  contradict 
the  former  evidence." 

See  Chortney  r.  Curry,  78  Okl.  206^  190 
Pac.  887. 

[4]  A  motion  for  a  new  triiU  on  Qie  ground 
of  newly  discowed  eridence  Is  addressed  to 
tbe  sound  discretion  of  tha  trial  court,  and 
where  the  record  does  not  show  an  abuse  of 
such  discretion  the  eonrtfa  action  on  mxAi 
motion  will  not  be  disturbed.  In  re  Klu^'s 
£:state,  Dufek  et  al.  v.  Klufa,  78  OkL  13. 
188  Pac.  829.  We  cannot  eee  that  the  record 
shows  an  abuse  of  discretion  by  tbe  trial 
court  in  oTemillng  ttie  motion  tot  a  new 
trlaL 

[S]  Tbe  Oilrteaith  assignmrat  of  error 
Is  tbat  tbe  eourt  erred  in  refusing  to  permit 
Lamb  to  withdraw  his  pleadings  and  file  his 
amended  answer.  While  ttils  astdgnment  of 
error  Is  mentioned  In  hla  r^ly  brl^,  it  is 
not  argued,  and  is  therefore  waived,  and 
furtlKrmore  tbe  allowance  ot  an  amendment 
to  a  pleading  is  In  the  sound  Judicial  discre- 
tion of  the  trial  court  and  tbe  action  thoreon 
will  not  be  disturbed  on  appeal,  unless  a 
dear  abuse  of  sudi  discretion  Is  ahown. 
fllackenzle  v.  City  <tf  Anadarko,  72  Okl.  — , 
178  Pa&  483;  Burr  t.  Gordon.  68  OkL  — » 
173  PacL  627;  American  Nat  Ins.  Co. 
Rardln,  74  OkL  — ,  177  Paa  601. 

[6]  We  have  examined  tbe  record  and  find 
that  the  erhlaice  reasonably  supports  the 
judgment  of  the  court  Finding  no  revers- 
ible error  in  tbe  record,  the  judgmoit^of 
tbe  trial  court  is  affirmed. 


BABmsOX.  C.  J.,  and 
HcNSam  tnd  EI/riNG,  JJ^ 


PITGHFOBD, 
concur. 
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WHITE  V.  STATE.   (No.  A-3486.) 

(Criminal  Goart  of  Appeals  of  Oklaboma. 
Sept.  18,  1921.    Behearing  Denied 
Nor.  19.  1921.) 

1.  HomleMa  «s>255(3)— Evrdence  held  to  sas- 
taia  eeavtottoi  of  nanslaiiBMar  In  ftrtt  de- 
Oree. 

In  a  proaecntion  for  marder,  rridenee  Juild 
to  auatain  a  conviction  of  manriancliter  In  the 
first  degree. 

2.  Crfmlial  law  ^1039— Taking  of  exhibits  to 
Jary  roan  oaanot  be  eonaldered  where  first 
aomplaiaad  of  on  notion  for  new  trial. 

An  aesignment  of  error  haaea  upon  alleged 
misoondnet  on  the  part  of  the  jaxj  and  bailiff 
in  taking  certain  exUUta,  articles  of  clotliiag 
oflFered  In  evidence,  with  them  to  the  Jury  room, 
where  no  objections  were  made^  cannot  be  con- 
Bidered  by  the  appellate  court,  where  the  mat- 
ter was  first  brought  to  the  attention  of  the 
trial  court  on  a  motion  for  new  triaL 

3.  Crfninal  law  9=»I088(I)— Rnllngs  Incorpo- 
rated In  agreed  statement  supporting  notion 
for  new  trial  do  not  constitute  moord  OK- 
oeptlons  nnless  signed  by  Judge. 

The  incorporation  of  rulings  or  statements 
of  the  court,  made  daring  the  trial  in  an  agreed 
statement  by  counsel,  in  support  of  a  motion 
for  new  trial,  do  not  make  them  proper  matter 
of  exception  in  the  record,  unless  auch  agreed 
statement  Is  algned  by  the  trial  judge  aa  a 
bill  of  ezceptioDS. 

4.  Crlnlnal  law  «=s>858 (3)— Taking  exhibits  to 
Jnry  roon  net  error,  where  not  nnd  Inoon- 
stotently  with  tostinony. 

It  is  not  error  for  Uie  Jury  to  take  to  the 
jury  room,  on  their  retirement,  certain  exhibits 
introduced  in  evidence  for  the  purpose  of  in- 
apecdon.  where  it  did  not  appear  that  they 
were  need  by  the  Jury  in  a  manner  inconsiatent 
with  the  testimony. 

Appeal  from  District  Court,  Cotton  Goimty; 
Oham  Jones,  Judge. 

John  White  waa  convicted  of  mandangtatw 
in  the  first  d^ree,  and  he  appeals.  Affirmed. 

Morris  &  Wells  and  J.  W.  Bnx^,  all  of 
Walters,  for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  a  Hall, 
AsBt  Atty.  Oen.,  for  tbe  State. 

DOYLE,  P.  J.  The  plaintiff  in  error,  John 
White,  was  tried  in  the  district  court  of  Cot- 
ton county  upon  an  information  for  the  mur- 
der of  Frank  Horton.  The  jury  by  their  ver- 
dlot  found  him  guilty  of  manslaughter  in  the 
first  d^ree,  and  assessed  the  punishment  at 
seven  years  in  the  penitentiary.  B^rom  the 
judgment  rendered  In  pursuance  of  the  ver- 
dict he  appeals. 

The  deceased  lived  about  10  miles  south  of 
Temple  on  a  farm.  On  the  date  alleged,  be- 
tween S  and  6  o'clo<A  In  tbe  erening,  be  was 


planting  cotton  near  tbe  east  and  west  section 
line  Mthm  tbe  defendant  walked  up  the  toad 
from  his  home  about  half  a  mile  east  and 
shot  and  killed  tbe  deceased. 

The  evidence  showed  that  one  bullet  en- 
tered tbe  left  side  between  the  ninth  and 
tenth  rtbSy  about  Ave  Inches  to  tbe  left  of  the 
spine;  another  entered  a  little  below  and  a 
little  nearer  the  spine;  and  one  entered  the 
left  arm  ;  and  another  near  the  wrist 

Gus  AUen,  the  first  witness  for  the  state^ 
testified: 

"Frank  Horton  lived  on  the  east  SO  acres  of 
the  quarter  section  I  lived  on.  I  was  pltiotiiv 
some  squash  seed  in  the  yard  about  half  past 
5,  and  I  heard  a  gun  fire  and  a  man  hollered. 
I  looked  and  saw  a  man  Btaodisg  with  smoke  in 
front  of  him.  The  gun  fired  again  and  tbe  man 
hollered  again,  and  after  that  I  heard  only  the 
report  of  the  gun,  two  or  three  times.  The 
man  that  fired  the  shots  ran  east  along  the  sec- 
tion line  towards  John  WUte's  house.  I  ran 
down  there  as  quldc  as  I  could,  and  found 
Frank  Horton  lying  on  his  right  aide,  his  face 
to  tbe  weRt.  I  raised  bin  head  but  could  not 
see  any  sign  of  life.  BiB  feet  were  about  6 
feet  from  the  fence  acd  his  head  about  V£  feet. 
His  team  and  the  planter  were  12  steps  north 
of  the  Iwdy.  There  was  a  little  pair  of  plnchera 
and  a  pocketknife  in  his  pockets,  also  a  pock- 
etbook.  About  10  feet  north  of  the  body,  to- 
wards the  planter,  tiiere  was  a  little  moi^er- 
wreneh  on  tiie  gromid.** 

The  ahlrt,  underwear,  and  overaUs  worn  by 
tbe  deceased  at  the  time  wore  Introdneed  In 
eTid8ne&  ^Hnee  or  four  witnesses  testifled 
tliat  they  made  an  examination  of  the  ground 
where  the  body  was  found  and  picked  up  a 
bullet  a  tew  Inches  from  the  left  arm  of  the 
deceased,  and  that  the  next  morning  another 
bullet  was  found  four  or  fire  Inches  from 
where  the  first  buUet  was  found. 

Johnny  White  testifled: 

"I  was  16  years  old  the  4th  day  of  last 
October.  Me  and  my  brother  Charley  were 
fixing  the  fence  at  Horton'a  corner  that  after- 
noon. The  bottom  wire  was  broken,  and  we 
were  stretcUng  it  with  a  two  by  four  we 
found  laying  on  the  ground.  It  had  been  aaed 
for  a  prop  for  the  west  post  of  Mr.  Horton's 
gate.  Mr.  Horton  came  and  asked  us  whidi  one 
got  it.  I  told  him  I  did.  He  said  one  of  m 
bad  been  getting  it  every  time  we  came  by 
there,  and  I  told  him  whoever  said  I  did  lied. 
He  said  he  was  going  to  get  over  and  kick  me 
all  over  the  lane  and  If  he  erer  caught  me  on 
the  place  he  would  kick  me  off  of  It.  When 
Papa  came  home,  I  told  him  that  Hr.  Horton 
tan  on  to  us  about  the  post.  He  adced  what 
did  he  say.  I  said  he  did  not  say  much  of  any- 
thing, and  Papa  said,  'You  want  to  leave  Ur. 
Horton  alone,'  and  I  went  on  to  work." 

Charley  White  testifled: 

"I  will  soon  be  10.  My  sister  Pearl  ran  to 
tbe  hoase  and  said,  *fi£r.  Horton  is  kilUng 
Papa.'  I  walked  op  the  lane  and  met  Papa.  I 
asked  him  what  he  had  done,  and  he  said:  1 
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bare  UUed  Mr.  Horton.  Toa  to  acroBB  to  Mr. 
Varner  and  tell  him  -where  tlie  monkey-Trench 
vas.'  I  ran  across  to  Mr.  Taraer  snd  told  htm 
that  Papa  wanted  him  to  sea  abont  the  monkej- 
KTench  that  was  piettj  dosa  to  Horton.** 

As  a  witness  in  bla  own  bebal^  tike  de- 
fendant testified: 

"I  was  44  or  45  the  26tb  day  of  last  July.  I 
went  to  Byers  that  moming.  My  vife  waa 
with  me  and  I  took  my  goo  along.  We  got  back 
home  abont  noon.  My  baby  boy  said  some- 
thing abont  Johnny  and  Mr.  Horton  having  a 
racket.  I  never  paid  any  attention  to  it.  Some 
boys  came  along  and  asked  for  my  seine.  I 
told  them  they  conld  have  it,  and  after  dinner 
I  followed  them  down  to  the  river.  I  sat  there 
a  while  watching  them  seine.  Then  X  went  vp 
in  the  field  where  the  boys  were  at  work.  X 
asked  Johnny  about  the  racket  he  had  with  Mr. 
Horton.  He  said  there  was  nothing  to  it  only 
iSr.  Horton  got  mad  over  a  piaak.  I  said,  1 
want  yon  boys  to  let  Mr.  Horton  alone.'  Then 
I  went  out  in  the  cotton  patch  snd  fixed  the 
disk  on  the  go-deviL  When  I  came  back  to 
the  house  it  was  getting  something  like  san- 
down.  My  wife  came  around,  and  I  said:  'Oet 
sapper.  I  am  hungry.'  I  put  my  hat  on  and 
tbonght  I  would  go  up  the  road  and  see  if 
there  were  any  poets  down.  It  ia  a  half  mUe 
from  my  house  to  where  Hortoo  was.  When  I 
got  abont  half  wv,  I  put  up  a  wire  that  was 
down  and  wslked  on  a  little  piece.  I  noticed 
Mr.  Horton  had  turned  his  team  around  and 
stopped,  so  when  I  got  close  to  him  be  hollered 
to  me  to  come  over,  that  he  wanted  to  talk  to 
me,  and  X  says:  'I  haven't  got  time  this  eve- 
ning. I  will  be  over  in  the  morning.'  He  said, 
'Ton  blue-eyed  son  of  a  bitch,  if  you  don't 
come  to  me,  I  will  come  to  you.'  I  was  in  the 
renter  of  the  road,  I  says,  *Mr.  Horton,  I 
don't  want  any  tronble  with  yon.*  He  said. 
'So,  yon  never  want  any  trouble,  but  you  let 
rour  kids  come  up  the  road  and  go  through  my 
field,  and  you  know  I  don't  want  them  there,' 
I  said,  *I  am  willing  to  make  that  right,'  He 
fiaid.  "Ton  will  not  do  anything,  yon  say  you 
wiO.  and  you  will  not  make  it  right.'  X  said: 
'Mr.  Horton,  yoo  have  no  right  to  be  mad  at 
me.  I  never  done  you  any  harm  in  my  life.' 
He  calmed  down  when  I  told  him  what  I  would 
do  about  making  the  boys  behave.  I  walked 
np  to  the  fen<;e  -v^ere  he  was  at.  We  stayed 
there  and  talked  maybe  five  minutes.  I  said, 
If  the  boys  have  taken  that  prop  down,  I  will 
guarantee  that  your  fence  wiU  be  put  back  in 
proper  shape.'  'All  right,'  he  said,  'the  fence  is 
not  hurt,  but  there  is  another  thing  you  re- 
member, don't  you?*  X  said,  'I  don't  know, 
what  ia  that?'  He  said.  'You  remember  ordering 
me  ont  of  yoor  field  when  I  was  hunting?'  I 
■aid:  '7es,  I  hollered  to  yon.'  Ton  see  I  have 
my  place  posted.  I  said,  Ton  see  that  sign 
there  on  the  gate.'  He  got  mad  all  at  once  and 
grabbed  me  around  the  shoulders  and  jerked 
me  into  the  fence  and  gave  me  two  or  three 
bard  jerks  and  went  with  his  right  hand  into 
his  bip  pockeL  I  grabbed  him,  and  we  were 
riding  np  and  down  this  fence,  first  one  way, 
then  the  otlier,  and  my  holt  gave  out  and  he 
got  loose  and  be  cut  with  his  wrench  and 
strnck  at  me.  I  dropped  back  and  puHed  my 
iristol  out  of  my  right-hand  podcet  and  fired  it 
antfl  it  quit  shooting.    When  I  fired  the  last 


shot  at  him,  he  was  in  a  stooping  position  and 
he  stumbled  back  and  fell.  Before  I  killed  him 
I  hollered  as  lend  as  I  could,  guess  I  was 
scared.  I  walked  right  back  and  got  about 
SO  yards  when  I  saw  Lon  Vamer  coming.  J 
hollered  to  him.  There  is  a  wrench  right  north 
of  Horton's  head,  and  I  want  you  to  watch  that 
wrendi.'  Vamer  acted  like  he  did  not  under- 
stand what  I  said,  so  when  I  met  my  boy 
Charley  I  told  him  to  tell  Mr.  Vamer  to  no- 
tice that  wrendi.  My  idstol  was  a  88  double 
action.  I  never  put  but  four  cartridges  in  It. 
I  shot  Mr.  Horton  because  I  thought  he  was 
g<^  to  UU  me." 

Oamey  Vamer  tesUfied: 

"My  age  is  IS  years.  I  was  up  on  the  big 
hill  and  heard  Mr.  Horton  talking  loud.  I 
looked  down,  and  Mr.  Horton  and  another  man 
were  fighting.  I  hoUered  to  my  father  and 
told  him  they  were  fighting  over  there.  I  ran 
further  up  and  looked  again  and  heard  three 
or  four  shots.  I  saw  Mr.  Horton  fall.  There 
was  a  pause  between  the  first  and  second  shot. 
Mr.  Horton  had  commenced  hollering,  and 
after  the  shots  were  fired  he  fell.  It  looked  to 
me  that  one  was  on  one  side  of  the  fence  and 
one  on  the  other.  They  seemed  to  be  scuffling 
back  and  forth.  That  forenoon  I  fixed  the 
fence  near  where  the  killing  occurred.  Johnny 
White  was  witE  me.  Johnny  picked  up  a  two 
by  fonr  plank  and  was  trying  to  stretch  the 
wire  with  it.  Mr.  Horton  came  OTer  to  us  and 
asked  Johnny  which  one  of  us  got  that  prop. 
Johnny  said  be  did.  Mr.  Horton  told  Johnny 
he  had  been  taking  down  that  prop  all  the 
year,  and  Johnny  tdd  him  that  any  one  that 
said  he  had  taken  it  down  was  a  liar,  and  he 
told  Johnny  he  was  going  to  get  over  there 
aod  kick  him.  Then  me  and  Jolmny  went  up 
to  my  house." 

The  testimony  covers  several  hundred 
pages,  but  the  foregoing  statement  is  suffi- 
cient to  understand  the  qnesUons  raised. 

[2]  But  two  grounds  for  reversal  are  relied 
on:  The  first  ia  based  upon  all^^  misccm- 
duct  of  the  jury  and  bailiff  In  tiUKlng  c«tain 
ezblMts  offered  In  evidence  with  them  to  the 
jury  room. 

The  record  shows  that  In  support  of  this 
ground  of  the  motion  for  new  trial  there 
was  an  agreed  statement  which  recites: 

"That  in  the  argument  of  the  case  counsel 
for  defense  examined  the  clothing  of  the  de- 
ceased and  of  the  defendant,  and  stated  to  jury 
that  he  demred  that  they  take  this  clothing,  in~ 
eluding  the  nnderdothes,  shirt,  and  overalls  of 
the  deceased,  and  the  dothtng  of  the  defend- 
ant introduced  in  evidence  with  them  to  the 
jury  room  and  put  them  on  and  test  them  ont 
as  to  the  wounds,  powder  boms,  or  other  e^- 
dence  that  might  appear  on  such  garments. 

"That  this  srgument  was  made  in  the  pres- 
ence of  and  with  the  consent  of  the  defendant 
and  the  court.  Counsel  further  said,  'You  will 
have  all  these  exhibits,'  in  his  remarks  just 
prior  to  his  calling  particular  attention  to  the 
dothing. 

rrbe  bailiff  in  diarge  of  the  Jury,  after  hav- 
ing been  sworn  to  take  charge  of  tiie  jnry,  col- 
lected op  an  t&e  exhiUts  in  the  nrSMKM  afi^ 
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the  conrt  and  counsel  for  state  and  defendant 
aod  the  defendant  himself,  and  carried  them 
out  of  the  courtroom  with  him  as  he  took  the 
jory  out  The  act  of  the  bailiff  in  gathering 
up  tbfl  ezhiUts  and  canring  them  ont  of  the 
courtroom  vhUs  Tlth  the  jury  was  all  done  in 
the  presence  of  the  defendant  and  his  counsel, 
and  the  counsel  for  the  state,  after  the  court 
had  Instructed  the  jury  to  begin  consideration 
of  the  case  on  the  following  morning  and  after 
baring  Instructed  the  bailiff  that  such  things  as 
they  would  want,  would  be  sent  them  the  fol- 
lowing morning,  and  that  defendant  was  never 
afterward  conmilted  about  what  adUbita  should 
be  sent  to  them. 

"By  the  Court:  No  expression  of  anthoritf 
was  given  to  the  bailiff  bj  the  court  to  deUrer 
the  exhibits  to  the  Jut." 

[i,  4]  Ot&OT  than  tills  agreed  etat^ent, 
there  la  nothing  In  the  reomrd  indicating  the 
rulings  or  atatements  of  the  court.  The  In- 
corpmratlon  of  ralings  or  statemaits  of  Uie 
court,  made  during  the  trial  In  an  agreed 
statement  by  counsel,  do  not  make  them  prc^ 
er  matter  of  exoqitlona  In  the  record,  unless 
such  agreed  statement  Is  signed  by  the  trial 
Judge  as  a  bill  ot  exce^iMlons.  However,  the 
question  here  attempted  to  be  presaited  was 
before  this  court  in  several  cases  and  decided 
adversely  to  appellant's  cratentlons.  In  the 
case  of  Saunders  t.  State,  4  Okl.  Gr.  264,  111 
Pac  965,  Ann.  Cas.  1912B,  766,  it  was  held 
there  was  no  error  in  allowing  the  Jury  to 
take  with  them  to  the  jury  room  a  coat  worn 
by  the  deceased  whcfti  he  was  shot,  which 
was  Introduced  In  evidotce,  where  the  de- 
fendant through  his  attorney  In  o^en  court 
consents  thereto.  Nor  was  there  any  error 
In  some  of  the  jurors  putting  on  the  coat 
In  the  jury  room  to  observe  the  location  of 
the  bullet  holes  therein. 

In  the  case  of  Hopkins  t.  State,  9  OfcL  Cr. 
104,  130  Pac.  UOi,  Ann.  Gas.  1915B,  730, 
it  was  held: 

"Where,  on  a  trial  for  mnrdet;  tht  eoort  per- 
mitted the  Jury  to  take,  on  retirement,  and  to 
have  the  same  in  their  possession  in  the  jury 
room,  while  deliberating,  the  defendant's  shot- 
gun and  the  shells  and  the  shot  which  had  been 
iotrodnced  in  evidence,  and  it  not  being  made 
to  appear  that  they  ware  used  by  the  jnry  in 
a  manner  sot  eonaUtest  with  the  eridoiee,  it 
cannot  be  aaid  tht  Jory  thereby  reeelTed  evi- 
dence oat  of  court" 

In  the  (^>lnl<Mi  It  la  said: 

"In  the  case  at  bar  it  cannot  be  said  that  the 
jury  received  evidence  out  of  court.  These  ar- 
ticles had  been  properly  identified  and  received 
as  evidence  in  the  case.  Nor  can  it  be  said 
that  the  Jury  was  guilty  of  misconduct  audi 
as  prevented  a  fair  and  due  consideration  of 
the  case,  for  them  to  take  with  them  these  ar- 
ticles. No  injury  is  pointed  ont,  and  no  preju- 
dice to  the  substantial  rights  of  the  defendant 
appears;  and  we  are  of  opinion  that  in  the 
case  at  bar  there  «as  no  error  in  tiiat  regard." 


[1]  The  other  ground  urged  tn  file  brief 
is  that  the  evideice  Is  Insuffldent  to  sustain 
the  verdict,  and  counsel  say: 

"As  we  view  the  case,  the  defendant  was  nei- 
ther guH^  of  mnrder  or  nothhig,  and  we  con- 
tend that  under  the  testimony  in  the  case  he 
was  Justified." 

The  theory  of  the  prosecution  appears  to 
have  been  that  the  killing  was  an  assassina- 
tion. The  defendant  sought  an  acquittal  on 
the  ground  that  he  acted  In  self-defense. 

We  deem  It  sufficient  to  say  that  ve  are 
impressed  by  the  record  that  the  altercation 
which  resulted  in  this  unneceesary  homicide 
was  of  the  defendant's  own  seeking.  We 
have  seldom  read  a  record  of  ccmvlction 
where  there  was  leas  palliating  circumstances 
in  behalf  of  the  def^dant  than  this  case 
presets.  According  to  his  own  statement  on 
the  witness  stand,  and  the  physical  facts, 
he  is  guilty  of  manslaughter  in  the  first  de- 
gree, and  we  think  he  ou^t  to  be  thankful 
that  the  Jury  dealt  so  leniently  with  him. 

Finding  no  errw  in  the  record,  the  Judg- 
ment of  the  lower  court  Is  affirmed. 

MATSON  and  BEJSSBT,  JJ,,  concur. 


WELCH  V.  STATE.    (No.  A-37f4.) 

(Oriminal  Court  of  Ai^eala  of  C^lahoma. 
Sept  12,  1921.   Rehearing  Denied 
Nov.  19,  1821.) 

(Bvttdbuw  &r  ^  Court) 

1.  Laroeay  «»88— Sentence  of  10  years  for 
theft  of  bog  held  exoessive. 

In  a  prosecution  for  the  theft  of  a  hog.  the 
jury  fixed  the  punishment  at  imprisonment  for 
10  years.  Held  excessive,  and  the  Judcmmt 
mo^ed  to  4  years,  and  affirmed  aa  modifiad. 

2.  Crfmlnar  law  «=:3|  184— Appellate  ooart  will 
reduce  excessive  punishment  rather  thaa 
Orant  new  trl^. 

The  Code  of  Criminal  Procedure  (section 
6003,  Bev.  Laws  1910)  provides:  "The  appel- 
late court  may  reverse,  affirm  or  modify  the 
Judgment  appealed  from,  and  may.  If  necessary 
or  proper,  order  a  new  trial."  Under  this  pro- 
vision the  remedy  in  cases  like  this,  where  tha 
punishment  assessed  is  excesaiire,  is  found,  not 
in  a  new  trial,  but  by  redndng  the  punishment. 

AjHMal  trcm  District  Court,  Jelfenon  Coun- 
ty; Cbam  Jones,  Judgo. 

C^nt  Welch  was  convicted  of  the  Qieft  of 
a  hog  and  he  appeala.  Hodifled  and  af- 
firmed. 

Ed  Anderson,  Bridges  &  Tertreea,  and  Hays 
Dlllard,  all  of  Waurika,  for  plaintiff  In  «r> 

ror. 

The  Attorney  General  and  W.  a  Ball.  Aaat. 
Atty.  Gen.,  tor  the  State. 
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DOTLB,  P.  X  IJ1M»  an  taftmnatttni  chang- 
ing tbe  theft  of  one  bog,  the  property  ot 
Jay  Bamett,  Glint  Welch  and  Henry  Gar- 
rett were  tried  and  both  found  guilty  as 
charged;  tiie  pnnlahment  of  th»  d^endant 
Welch  was  fixed  at  10  years  in  the  penl- 
tentiary,  and  that  of  tbe  dafeDdant  Garrett 
at  2  years  tn  the  penitentiary.  Motion  for 
neiw  trial  was  duly  filed  and  orvmled,  and 
lodgment  was  duly  rendered  as  to  each  In 
aoconXance  with  the  verdict.  A  case-made  aa 
tbe  part  ot  both  defendants  was  duly  signed, 
settled,  and  filed,  and  notices  of  appeal  were 
duly  aerred  and  tbe  same  filed  In  this  court 
cn  WebcuMTj  20,  1920.  Tbe  Attorn^  Gen- 
eral has  filed  a  notion  to  dlamln  the  appeal, 
because  no  briefs  have  been  filed,  but  as  the 
case-made  is  befwe  us  we  will  overrule  the 
motion  to  dismiss. 

The  errors  assigned  are  that  the  court  er- 
red in  Its  mUngs  in  the  admission  ot  in- 
comp^Biit  and  In  rejecting  competent  erl- 
daice^  to  ^idi  e3aeptl<ms  were  duly  saved ; 
that  the  evld«ice  is  Insnffldent  to  sustain 
tbe  verdict ;  and  that  the  punishment  assess- 
ed Is  excessive. 

Tbe  petltioD  In  vaor  is  sUent  as  to  tbe 
defendant  Garrett;  therefore  there  is  noth- 
ing we  can  review  as  to  talm. 

rnie  evidence  shows  that  Jay  Bamett, 
who  lived  five  miles  northeast  of  Waurika, 
had  a  hog  weighing  about  250  fifty  pounds 
stolen  from  a  pen  on  bis  place  Saturday 
ulght,  November  2,  1918;  the  next  evening 
tbe  hog  was  found  at  the  defendant  Clint 
Welti's  place;  It  bad  been  butchered,  the 
entrails  removed,  and  the  ears  trimmed  off. 
The  owner  and  several  other  witnesses  Iden- 
tified the  hog. 

Sherlft  Ballard  testified  that  be  reached 
the  defendant's  place  Sunday  evening  before 
sundown,  and  the  defendants  were  dressing 
ft  hog.  had  one  side  scraped  and  the  entrails 
removed,  and  both  ears  had  been  cut  off; 
that  he  asked  the  def^dant  Weldi  where 
tbe  ears  were  and  he  said  the  boys  were 
monkeying  around  and  trimmed  them  off  and 
burned  them  up;  that  he  asked  Welch  where 
lie  got  the  hog,  and  he  said,  "I  raised  it" 

The  defendant  Clint  Welch  as  a  witness  In 
bis  own  bduUf  testified  tbat  he  bad  bought 
the  bog  from  his  brother. 

We  liave  carefully  examined  the  entire 
record  and  have  failed  to  find  any  error. 
There  can  be  no  doubt  of  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  How- 
ever, we  are  inclined  to  think  that  the  pun- 
ishment assessed  is  acessive. 

Zt  appears  that  appellant  is  a  married  man 
wtUi  a  wife  and  three  cliildren  of  tender 
years,  and  that  this  Is  bis  first  offense. 

[1,2]  It  is  both  the  spirit  and  Intention 
of  our  laws  that  punishment  for  crime  shall 
be  imposed  for  the  protection  of  society  and 
reformation  of  the  criminal.    As  we  view 
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the  record  la  this  case,  w«  an  convinced  that 
the  maximum  punlsbment  assessed  by  tbe 
Jury  was  due  to  passlom  and  pr^dlce,  and 
wa  are  satisfied  that  4  yeaiar  Imprisonment 
of  the  defendant  will  be  as  much  protection 
to  society  and  do  him  as  much  good  as 
would  10. 

The  judgment  sentencing  the  said  Clint 
WelA  to  imprisonment  In  tbe  pmltentiary 
for  the  tenn  of  10  years  is  hrael^  modified 
to  ttie  utent  of  reducing  it  to  4  yean^  Im- 
prlstmment  In  tbe  state  penlt«atlary.  As  so 
modified,  the  Judgment  is  affirmed. 

IIATSON  and  BB8B1DT,  JJ..  Concur. 


Ex  parts  BALLEW.   <Ne.  A.2767.) 


(OrlmlnBl  Goort  of  Appesls  of  Oklahoma. 
7,  1021.) 


Nov. 


1.  Contempt  <s333-^Bdge  ef  ooart  of  Isqnlry 
may  paalsb  for  eoitenpt  only  as  spsdfled  la 
sutate. 

A  Jadge  of  a  sonsalled  court  of  inquiry  to 
iDvestigate  violations  of  the  prohibitory  law, 
under  the  provirions  <A  Session  Laws  of  1911. 
p.  168;  baa  only  snch  powers  to  pnniah  for 
contempt  as  are  spedflcally  named  in  the  act 

2.  Cmrtompt  »i.i2  AmmH  ob distrM  Jadia  oa 
street  hold  ast  a  eoatempt. 

Section  25  of  tbe  BlU  ot  Bights  dlreets  the 
Lsitalatare  to  pass  laws  defining  contempts. 
Sections  2277  and  2279.  Rev,  Laws  1910.  de- 
fine both  direct  and  indirect  contempts.  The 
act  complained  of  here  does  not  come  within 
either  definition.  The  affirmative  statutory  def- 
inition of  the  several  acts  constitutiDg  con- 
tempt made  parsuant  to  the  terms  of  the  Con- 
stitution, implies  a  negatlTe  as  to  all  other 
acts  of  a  contemptnons  aatnce  aot  mentioned 
in  the  statvte. 

Bud  Ballew  was  Imprisoned  for  an  alleged 
direct  criminal  contempt  of  court  by  asssnlt- 
ing  tbe  pwBon  of  the  district  Judge,  and  he 
makes  an  original  application  for  habeas 
corpus.  Writ  allowed,  and  petitioner  or- 
dered discharged. 

Slgler  ft  Howard,  of  Ardmore,  and  Pmlett 
&  Snlggs,  of  Oklahoma  City,  and  B.  F.  Turn- 
er, of  Ardmore,  for  petitioner. 

S.  P.  Freeling,  Atty.  Gen.,  and  Smith  a 
Matson  and  R.  McMillan,  Asst  Attys.  Oen., 
for  respondrat 

Cllntott  O.  Bunn  and  Thmnas  Norman, 
botti  of  Ardmore,  amid  curls. 

BESSBY,  J.  The  petitioner,  Bad  Ballew, 
says  he  is  Illegally  restrained  of  bis  liberty 
by  the  sheriff  of  Carter  county,  Okl.,  pur- 
suant to  an  order  or  judgment  of  tbe  district 
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Judge  of  Bald  countT,  for  an  allied  direct 
criminal  contempt  of  court,  by  assaulting  the 
peraon  of  W.  F.  Freeman,  district  judge,  on 
May  20,  1916,  on  a  public  street  In  the  dty 
of  Ardmore.  Portions  of  the  record  tend  to 
show  that  this  assault  was  provoked  by  and 
grew  out  of  certain  remarks  made  by  the 
district  Judge  in  the  course  of  a  proceeding 
to  Inquire  Into  any  Tlolatlons  of  the  prohibi- 
tory laws,  under  section  8611,  R.  1910,  as 
amraded  by  Session  Laws  of  lOU,  p.  159, 
indicating  that  the  petitioner  was  in  collusion 
with  known  violators  of  the  prohibitory  law. 
Other  portions  of  the  record  seem  to  Indicate 
that  the  petitioner  took  offense  at  remarks 
made  some  time  previous  by  the  Judge,  In 
conference  with  the  county  Judge,  county  at- 
torney, sheriff,  and  county  commissioners, 
concerning  violations  of  the  prohibitory  law, 
la  which  the  Judge  stated  that  the  petitioner 
seemed  to  be  in  collusion  with  violators  of 
the  prohibitory  law.  The  record  also  dis- 
closes that  the  assault  may  have  been 
brought  about  in  whole  or  in  part  by  the  Is- 
suance and  service  of  a  temporary  Injunc- 
tion abating  a  nuisance  on  premises  In  which 
the  petltiotter  may  have  had  an  interest. 

It  Is  conceded  that  the  petitioner  at  this 
time  was  a  deputy  sheriff  of  Carter  county. 
Portions  of  the  testimony  taken  at  the  sev- 
eral Ingnisitiou  hearings  disclosed  that  a 
number  of  witnesses,  upon  Information  re> 
ceived  from  others,  had  obtained  quantities 
of  whisky,  taken  from  and  purchased  In  pe- 
titioner's bam  in  Ardmore  iu  the  nighttime. 
Other  testimony  tended  to  show  that  the  pe- 
titioner had,  or  might  have  had,  an  Interest 
in  a  certain  roadhouse  some  distance  from 
Ardmore  where  intoxicating  liquor  was  being 
sold.  On  May  19,  1916,  upon  the  information 
obtained  from  witnesses  at  these  inquiry  pro- 
ceedings, the  county  attorney  Instituted  In- 
junction proceedings  against  Gyrus  Pyatt  for 
operating  a  roadhouse  near  Ardmore  where 
Intoxicating  llquon  were  sold  and  In  which 
the  petitioner  was  said  to  have  an  interest, 
and  the  court  on  that  day  granted  the  in- 
Jnnctlan.  Late  In  the  evening  of  May  20th 
the  petitioner,  In  company  with  Gyms  Pyatt, 
insultingly  accosted  the  Judge  on  the  streets 
of  Ardmore,  and,  calling  the  tatter's  atten- 
tion to  the  objectionable  remarks  made  at 
the  hearing,  proceeded  to  administer  a  physi- 
cal assault  upon  the  person  of  the  Judge. 

One  month  later  the  Judge,  assuming  to 
act  as  tlie  district  court,  made  tlie  following 
order: 

"Attachment  for  Contempt 

"In  the  District  Court  of  Carter  Gonnty, 
Oklahoma. 

"State  of  Oklahoma,  Carter  Gonnty^s.: 
"To  the  Sheriff  of  Carter  County— Greeting: 

"You  are  hereby  commanded  to  attaeh  the 
body  of  D.  M.  (Bud)  Ballew  so  that  you  may 
have  him,  the  said  V.  H.  Bsllew,  fnstanter  be- 
fore the  Jndgs  of  the  district  court  of  Carter 


county,  Okl.,  now  In  sesaioQ,  to  answer  for  a 
contempt  of  said  court,  said  contempt  being  an 
assault  made  by  the  said  D.  M.  Ballew  upon  the 
person  of  the  judge  of  this  court,  upon  Main 
street  in  the  city  of  Ardmore,  OU.,  on  the  20th 
day  of  May,  1JB16,  and  have  you  then  and  there 
this  writ 

"Witness  my  hand  this  20th  day  of  Jnne, 
1916.  W.  F.  Freeman.  Judge." 

The  sheriff  executed  this  order  the  same 
day  and  brought  the  petitioner  before  the 
district  Judge,  where  the  following  proceed- 
ings were  had: 

"The  Court:  This,  Mr.  BaUew,  states  the 
proceedings  had  In  the  court  of  inquiry  in  so 
far  as  the  same  concerns  you  in  any  way.  The 
court  now  informs  you  of  your  having  made  an 
assault  on  the  district  judge  of  this  district 
on  Saturdiv,  the  20th  day  of  May,  and  now 
pauses  to  give  you  an  opportunity  to  say  any- 
thing you  wish  to  perjure  (pnrge)  yourself  of 
this  offense.   Have  you  anything  to  say? 

"The  Sheriff:  I  want  to  say  this.  Mr.  Bal- 
lew was  in  town  this  morning,  and  he  had  start- 
ed home.  The  warrant  was  only  given  me  a 
while  ago,  and  I  phoned  and  had  Iiim  cut  off, 
and  he  came  back,  and  I  brought  him  up  here 
on  this  warrant  or  attachment.  He  asked  me 
coming  up  here  if  there  was  any  bdnd  that  eouM  ' 
be  arraoged,  if  yon  will  set  the  bond  tor  him; 
he  hasn't  had  an  opportnnity  to  take  it  up  with 
counseL 

"The  Court:  This  is  a  direct  contempt  In 
an  indirect  contempt  you  are  required  to  is- 
sue Bummons,  file  an  answer,  etc.  This  is 
what  is  known  as  a  direct  contempt  and  does 
not  depend  upon  the  testimony  of  anyl>ody  else 
for  its  foundation.  The  law  only  requires  the 
court  to  give  the  defendant  an  opportunity  to 
be  heard  why  he  should  not  be  ponished. 

"Mr.  BaUew:  Judge,  I  haven't  had  time  to 
make  any  arrangements  to  employ  counseL  I 
would  like  to  have  time.  I  would  like  to  be 
heard,  that  is  all.  Of  course,  I  am  not  pre- 
pared to  argue  it  with  you  myself,  I  couldn't 
do  that. 

"The  Court:  As  I  understand  this  proceeding, 
this  is  a  direct  contempt  It  doesn't  depoid 
upon  proof;  It  is  done  in  the  presence  of  the 
court;  it  would  be  the  statement  of  the  court 
against  the  defendant  and  any  witnesses  he 
might  have.  It  is  my  duty  to  proceed  with  the 
case  as  It  is.  I  have  given  you  an  opportunity 
to  be  heard.  Have  you  nothing  to  say  for  your- 
self? 

"Mr.  Ballew:  That  is  aO. 

"The  Court:  The  court  wOl  then  proceed  to 
pronounce  its  judgment  In  doing  so  the  court 
has  the  following  to  say:  Your  assault  up- 
on the  district  judge  of  this  district  was  made 
in  the  afternoon  of  the  20th  day  of  May.  The 
court  has  waited  this  full  mouth  of  time  in 
order  that  the  passion  of  resentment  might 
fully  abate,  and  that  this  court  sbonld  reach 
a  time  when  it  could  sit  free  from  all  passion 
and  prejudice  and  ait  In  cool,  dlspasmooate 
judgment  upon  this  case.  The  court  feels  it- 
self to  be  in  that  dispassionate  frame  of  mind 
and  has  this  to  say  in  pronotmelng  Judgment 
in  this  case: 

"Yoor  unprovoked  assault  upon  the  district 
Judge  of  this  county  was  a  brutal  attack  upeo 
the  dipdty  of  this  eonrt,  and  a  bold  defiance  el 
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the  aathoritr  of  tbe  people,  acting  throagh 
tbis  coDrL  To  arrive  at  a  jost  measare  of  the 
punishmeot  which  ahonld  be  inflicted  npon  yon 
ve  must  take  Into  conaideratlon  all  those  c<md1- 
tiona  and  clrcumBtances  vhich  may  have  moved 
yoa  to  commit  this  onproToked  aBsaiilt.  Voa 
were  a  deputy  iheriff,  under  oath  and  bond, 
and  81  SQCb  it  was  your  imperative  duty  to 
lend  every  sesistance  to  this  court  in  its  effort 
to  abate  that  spirit  of  hiBh-banded  lawleseneSB 
that  was  rampant  among  certain  elements  of 
the  people,  which  as  an  officer  it  was  your  duty 
to  put  down.  Instead  of  t£is  assistance  which 
the  court  had  a  right  to  expect  of  you  for  the 
enforcement  of  the  law  of  this  county,  abun- 
dant evidence  was  taken  in  the  court  of  inquiry 
which  shows  that  you  as  an  officer  at  least  had 
a  guilty  knowledge  of  these  flagrant  violationa 
of  the  law. 

"In  view  of  all  the  circnmatances  in  this 
ease,  it  is  the  opinion  of  the  court  that  you  be 
adjudged  guilty  of  a  direct  contempt,  and  that 
yon  be  punished  as  for  a  direct  contempt. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  yoa,  D.  U.  Ballew,  be 
confined  in  the  county  Jail  for  a  period  of  60 
days  and  that  you  pay  a  fine  of  $200. 

"It  is  further  ordered  that  D.  M.  Ballew  be 
remanded  to  the  custody  of  the  sheriff  of  Car- 
ter county,  Okl.,  and  that  the  judgment  of  tbis 
court  in  this  behalf  be  executed  by  the  said 
sheriff." 

£1]  It  sppean  tram  the  xecord  that  tbe 
district  jndce  bad  prevloiuly  prepftred  a 
judgment  record  In  writing  and  deUvered  It 
to  tbe  dsrK  with  the  exception  that  tbe  pe> 
riod  of  imprisonment  and  the  amount  of  the 
fine  were  left  blank;  that  after  tbe  rendition 
of  tbe  judgment  or  order  the  blanks  were 
filled  In  to  conform  to  tbe  order  or  judgment 
prononnced. 

The  provisions  of  onr  statutes  relative  to 
Inquisitorial  proceedings  to  bivestlgate  vio- 
lations of  tbe  iwohlbltory  laws,  out  of  which 
this  ocmtroTersy  arose,  appear  in  Session 
Laws  1911,  p.  159,  as  follows : 

"It  shall  be  the  duty  of  any  Judge  of  any 
court  of  record,  npon  the  written  reonest  of 
the  county  attorney,  or  upon  the  sworn  com- 
pbunt  of  any  other  person,  to  Issue  aohp<enas 

for  any  witness  that  may  have  knowledge  of 


such  examination  shall  be  a  misdemeanor. 
Should  said  judge  be  unable  to  bold  and  con- 
duct such  inquiry  and  investigation  for  want  of 
time,  he  may  appoint  a  special  judge  who  shall 
possess  the  ijualifications  and  have  the  power 
in  respect  to  such  matters  as  a  judge  of  the 
county  court.  Should  any  witness  refuse  to 
appear  before  such  judge,  in  obedience  to  such 
subpcena,  or  refuse  to  produce  any  books  or 
papers  when  lawfully  required  to  do  so,  or  hav- 
ing sppeared,  shall  refuse  to  answer  any  prop- 
er question,  or  aign  his  testimony  when  so  re- 
quired, it  shall  b«  the  duty  of  such  judge  to 
commit  sndi  person  to  the  county  jail  until  he 
shall  consent  to  frt>ey  such  order  and  command 
of  said  judge  in  the  premises,  and  in  addition 
thereto  such  person  may  be  punished,  as  for 
contempt  of  court,  in  accordance  with  the  Con- 
stitudon  and  laws  of  this  state.  The  special 
judge  appointed  under  the  proviaions  of  this 
section  shall  take  the  oath  prescribed  by  the 
Constitution  for  state  officers,  and  shall  re- 
ceive the  compensation  allowed  by  law  for  no- 
taries public  for  taking  depositions,  and  be  paid 
by  the  county  in  which  such  proceeding  is  had, 
upon  the  order  of  the  judge  who  appointed  bim. 
When  it  is  shown  upon  the  taking  of  such  tes- 
timony that  there  is  probable  cause  to  believe 
that  any  person  has  violated  any  provision 
this  act,  the  county  attorney  shall  immediately 
prepare  an  information  charging  such  person 
with  such  offense  and  file  such  information  in 
some  court  of  competent  Jurisdiction." 

[2]  Section  25,  BlU  of  Rights,  is  as  foUows: 

*The  Le^slature  shall  pass  laws  defining  con- 
tempts and  regulating  the  proceedings  and  pun- 
ishment in  matters  of  contempt:  provided, 
that  any  perscm  accused  of  violating  or  disobey- 
ing, when  not  in  the  presence  or  bearing  of  the 
court,  or  Judge  sitting  as  such,  any  order  of 
injunction,  or  restraint,  made  or  entered  by  any 
court  or  Judge  of  the  state  shall,  before  pen- 
alty or  punishment  is  imposed,  be  entitled  to 
a  trial  by  jury  as  to  the  guUt  or  innoceoce  of 
the  accused.  In  no  case  shall  a  penalty  or  pun- 
ishment be  imposed  for  eontempt,  until  an  op- 
portunity to  be  heard  is  ^ven.** 

Section  2277.  B.  U  1910,  Is  as  follows : 

"Contempts  of  courts  shall  be  divided  into 
direct  and  indirect  conteo^ts.-  Direct  con- 
tempts shall  consist  of  dlsorderiy  or  insolent 


the  violations  of  any  prorision  of  this  act,  and#bohavior  committed  daring  the  session  of  the 


such  judge  shall  have  the  power  and  it  shall 
be  his  duty  to  compel  such  witness  to  appear 
before  him  and  give  testimony  and  produce  any 
books  or  papers  that  will  aid  or  assist  in  the 
prosecution  of  such  investigation  and  inquiry 
into  any  violation  of  the  provisions  of  this  act; 
but  no  person  shall  be  prosecuted  or  subject- 
ed to  any  penalty  or  forfeiture  for,  or  on  ac- 
count of,  any  transaction,  matter  or  thing  con- 
cerning which  be  may  so  testify  or  produce  evi- 
dence. Tbe  testimony  of  each  witness  shall  be 
reduced  to  writing  by  said  judge,  or  by  some 
person  designated  by  him,  and  the  same  shall 
be  signed  by  such  witneas.  No  person  shall 
disdose  any  evidence  so  taken,  nor  disclose  the 
name  of  any  person  so  sobpoenaed  and  examin- 
ed, except  when  lawfully  required  to  teatify  as 
a  witness  in  relation  thereto;  and  the  unlaw- 
fid  disdoenre,  by  sny  persim,  of  any  such  eri- 
dene^  or  of  any  matter  or  thing  concendng 


court  and  in  its  immediate  view  and  presence, 
and  of  the  unlawful  and  willful  refusal  of  any 
person  to  be  sworn  as  a  witness,  and  the  re- 
fusal to  answer  aoy  legal  or  proper  question; 
and  any  breach  of  the  peace,  noise  or  distnrb- 
ance  so  near  to  it  as  to  Interrupt  its  proceed- 
ings, shall  be  deemed  direct  contempt  of  court 
and  may  be  summarily  punished  as  hereinafter 
provided  for.  Indirect  contempts  of  court  shall 
consist  of  willful  disobedience  of  any  process 
or  order  lawfully  issued  or  made  by  court;  re- 
sistance willfully  offered  by  any  person  to  the 
execution  of  a  lawful  order  or  process  of  a 
court" 

Section  2279,  Id.,  Is  as  follows: 

"In  an  cases  of  Indirect  contempt  the  party 
charged  with  contempt  shaU  be  notified  in 
writing  of  the  accosation  and  have  a  reason- 
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•Me  time  for  def«iufl;  and  the  party  ao  cbarg* 
ed  thaSit  upon  dtmtnd,  have  a  trial  by  jury." 

Ordinarily  none  but  court*  of  record  and 
of  graieral  Jurlsdletton  bare  the  powtt-  to 
paniah  personB  for  contempt  of  court. 
Where  the  contempt  Is  direct,  this  to  usually 
done  In  a  eummary  manner,  without  notice 
or  process.  In  cases  of  Indirect  contempt 
notice  and  hearing  must  be  had,  and  In  our 
state  (me  accused  of  Indirect  contempt  Is  ett- 
titled  to  a  trial  by  Jury. 

Now,  If  the  GontemptnouB  amnlt  com' 
plained  of  here  grew  out  of  and  took  place 
as  a  consequence  of  the  Injunction  proceed* 
inga,  the  Judge  then  sitting  as  a  court  of  rec* 
(nrd,  the  assault  woidd  be  contempt  of  court, 
^her  direct  oi  indirect,  prodded  It  oomes 
within  the  purrlew  of  the  Ckmstltuthn  and 
statutes  on  the  subject  of  contempt.  The 
Constitution,  section  25  of  tbe  BlU  of  Rights, 
quoted  above,  directs  the  Legtolature  to  pass 
laws  defining  contempt  and  to  regulate  the 
proceedings  and  punishment  In  matters  of 
contempt  Our  statutes,  sections  2277  and 
2279.  quoted  above,  have  defined  both  direct 
and  indirect  cmtempt  It  will  be  seen  that 
flie  tbaxge  hm  of  an  assault  on  the  Judge 
at  fbe  entrance  to  a  barber  shop  on  tbe 
atre^  of  Ardmore,  after  court  hours,  doee 
not  oome  within  our  statutory  definition  of 
direct  contempt  as  being  "Insolent  behavior 
committed  during  the  session  of  the  court 
and  in  its  Immediate  view  and  presence," 
nor  is  It  "any  breach  <tf  the  peace,  noise  or 
disturbance  so  near  to  it  as  to  Interrupt  Its 
proceedings.'*  Neither  was  the  assault  com- 
plained of  an  indirect  contempt  within  the 
definition  of  the  statute,  as  b^ng  a  '^vUI- 
ful  disobedience  of  any  process  or  order  law- 
fully issued  or  made  by  court,"  or  "resistance 
vptllfully  offered  by  any  person  to  tbe  execu- 
tion or  a  lawful  order  or  process  of  court." 
The  assault  complained  of  was  none  of  the 
thlnga  constituting  a  contempt,  as  defined  by 
statute.  The  people  of  this  state,  by  section 
2a  of  the  Bin  of  Rights,  directed  the  Legis- 
lature to  define  contempts,  and  a  statute  de^ 
flDing  direct  and  Indirect  contempts  has  since| , 
been  adopted,  spedfically  enumerating  wba^ 
acts  shall  constitute  contempt.  Applying  the 
rule  of  statutory  construction,  "B^resalo  unl- 
us  est  excluslo  alteriua,"  the  affirmative  de- 
scription and  enumeration  of  the  acts  con- 
stituting contempt  implies  a  native  as  to 
the  exercise  of  such  power  In  other  cases  not 
enumerated.   25  R.  O.  L.  982;  86  Cye.  1122. 

Ordinarily,  where  the  Judge,  as  in  this 
case.  Is  without  power  to  punish  for  con- 
tempt  of  court,  the  penalties  prescribed  for 
violation  of  the  Penal  Code  may  be  invoked. 
If  the  acts  and  things  designated  by  the  stat- 
utes as  contempt  are  Insufficient  to  preserve 
the  dignity  of  the  court  and  properly  safe- 
guard its  functions.  It  Is  for  tbe  Legislature 
to  enlarge  tbe  scope  of  the  statute^  No  mat- 
tat  how  much  tbe  Bm>ellata  courts  may  wish 


to  bsve  the  statutes  changed  In  tihls  regard, 
it  is  for  the  lawmaking  branch  of  the  govern- 
ment to  make  such  change. 

If  the  assault  complained  of  grew  out  of 
and  took  place  as  a  consequence  of  the  re- 
marks of  the  Judge  at  the  Informal  confer- 
ence of  the  county  Judge,  county  attorney, 
and  county  commissioners,  then  in  any  event 
the  offense  was  nothing  more  than  an  as- 
sault and  battery. 

If  the  contemptuous  assault  grew  out  of 
and  took  place  as  a  consequence  of  the  rfr 
marks  made  by  tbe  Judge  at  one  of  the  ses- 
sions  of  the  court  of  inquiry,  which  was  Id 
no  sense  a  court  of  record  or  of  general  Ju- 
risdiction, the  Judge  presiding  over  sudti  pro- 
ceeding would  have  only  such  right  to  pun- 
ish for  contempt  as  Is  provided  in  the  act 
authorizing  such  special  proceeding.  The 
conclusion  reached  that  such  a  proceedlnj; 
does  not  constitute  a  court  of  record  Is  predi- 
cated upon  the  fact  that  the  act  itself  no- 
where calls  It  a  court,  and  provides  for  none 
of  the  attributes  of  a  court  of  record.  It 
does  not  authorize  the  Judge  to  render  Judg- 
ment in  any  matter  or  to  make  any  ordw  or 
finding,  either  of  law  or  of  fact,  affecting  any 
case;  there  can  be  no  action  pending  in  such 
a  proceeding;  no  provision  U  made  for  a 
dark  as  la  usual  in  oourU  of  record.  The 
duties  devolving  opm  the  Jodga  In  these  q>e- 
clal  proceedings  are  for  the  most  part  min- 
isterial, and  not  Judicial.  The  Legtriatnre 
ml^t  have  delegated  tliis  power  to  the  may- 
or of  tiie  dty,  to  some  notary  public,  or  t» 
some  other  officer.  The  fact  that  this  power 
was  delegated  to  a  Judge  does  not  necessari- 
ly make  him  a  court  of  record.  Burfenning 
V.  R.  I.  &  P,  Ry^  163  U.  S.  321,  16  Sup.  Ot. 
1018,  41  L.  Ed.  176;  State  t.  Huser,  76  Okl. 
ISO,  184  Pac  lis. 

The  power  to  punish  for  contempt  is  predi- 
cated upon  the  fact  that  the  accused  has  in 
some  manner  interfered  with  Judicial  func- 
tions. The  absence  of  Judicial  authority  to 
act  In  the  principal  action  or  proceeding 
makes  an  order  of  a  Judge  punishing  for  con- 
tempt In  that  act  a  nullity.  Ex  parte  Ro«-- 
land,  104  U.  S.  604.  26  L.  Bd.  861;  Kx  parte 
Gudenoge,  2  OU.  Or.  121.  100  Pac.  89. 

Having  reached  tbe  conclusion  that,  un- 
der any  theory  of  thto  case,  the  Judge  under 
the  dreumstances  was  without  authority  to 
punish  as  for  contempt,  it  will  be  unneces- 
sary to  determine  whether  the  accused  was 
deprived  of  the  right  of  a  trial  by  Jury  or 
whether  the  alleged  contempt  was  waived  by 
a  failure  to  punish  the  offender  at  or  near 
the  time  of  the  commission  of  the  offense. 

For  the  reasons  stated  In  the  oi^nloa,  the 
writ  is  allowed,  and  the  petitioner  ordered 
discharged. 

DOYLE,  P.  J.,  concurs. 

UATSON,  J„  disqualifled,  not  pactidpat- 
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MERITT  V.  STATE.    (N».  Ar-S742.) 

(Griminal  Court  of  Appeals  of  OUalunna. 
Nor.  10,  IVZL) 

(SylJahut  Iv  tJ^  Court.) 

I.  CrimfHl  law  «s>598(lD)— RaTiual  sf  oo*- 
flnoanoa  where  defendant  pronpUy  sabpoenaed 
witnesses  whtoh  sheriff  had  not  tine  to  sub- 
imna  held  error. 
The  dar  following  the  Sling  of  the  iuforma- 
tioB,  which  was  Satnidar,  defendant  was  ar- 
raigned and  the  canae  set  for  trial  the  tollowiiig 
Monday.    Tbereopon  defendant  caused  sab- 
pcenu  to  tssae.   When  the  case  was  called  for 
trial  defendant  filed  an  application  for  contin* 
vaaee  on  accoimt  of  the  absence  of  sndi  wit- 
nesses Bsd  the  failQre  of  the  sheriff  to  serre 
the  Bubpflenaa.    The  sheriff  testified  that  he 
did  not  have  sufficient  time  to  serre  the  same. 
Beld  rererriUe  error  to  oTemde  s&id  applies* 
tion. 


(AddiUonat  Byflahu*  bp  Bdttorial  Btalf.) 
2.  Criminal  law  «»il5l--Coart  has  disorotten 
In  refusing  oontlnuanos,  rnverslbis  only  for 
abnseu 

Granting  or  refusing  continuance  In  a  crim- 
inal case  Is  in  the  discretion  of  the  trial  court, 
and  win  be  disturbed  only  for  abuse. 

8.  CriMlMl  law  4E»6l7--TMliileid  oh|eotlon 
«h«nM  not  provost  eonUnnaaos  naoessary  to 
pfMont  defense. 

A  technical  objection  should  not  ordinarily 
preTent  the  grantliig  of  a  continuance  in  a 
criminal  case  If  it  appears  necessary  to  a 
proper  defcnae. 

4.  Criminal  law       159(2, 4)-W1iers  any  snb- 
sturtlal  avldsnea  tends  to  show  dsfandant 
■■IHy,  its  sulBolenqy  to  support  the  vordlot 
will  aot  ba  oensidered. 
The  jury  are  the  ezduaiT«  Judges  of  the 
credihUity  of  the  witnesses  snd  the  weight  of 
their  testimony,  and  where  there  is  sny  auh- 
■tantial  testimony  tending  to  show  defendant 
guilty  of  the  offense  charged,  the  CriminsI 
Court  of  Appeals  will  not  consider  the  snffi- 
dency  of  the  eridence  to  support  the  Tsrdict 
of  conTictiUm.  ^ 

Appeal  from  County  Court,  Stephens 
Goonty;  Q.  T.  Burrows,  Judge. 

Kdly  Merltt  was  convicted  of  a  violation 
of  the  problbltory  liquor  law,  and  bd  appeals. 
Bereraed. 

R.  O.  Drake,  of  Dnncan,  for  i^intUt  in 
error. 

S.  P.  Fieellng,  Atty.  Gen.,  and  EL  L.  Ful- 
ton, Asst  Atty.  Gffli.,  for  the  Statt 

DOYLiE,  P.  J.  Under  an  Information 
charging  him  with  selling  "one  pint  of 
whisky  to  O.  0.  Jackson,"  awjeUant  was 
tried  and  convicted,  the  Jury  leaving  the 
pnnlrtiment  to  the  court  The  court  assessed 


MXBITT  T.  8TATB  C29 

(l»  P.) 

the  maximum  punishment,  and  from  the 
Jndgmrat  he  appeals. 

One  ot  the  grounds  of  the  motion  for  new 
trial,  and  assigned  as  wror,  is  that  the  court 
erred  In  overmllng  the  defendant's  applica- 
tion for  a  continuance.  The  record  shows 
that  the  Information  was  filed  on  January 
80,  1920;  that  plaintiff  in  error  was  arrested 
and  arraigned  on  the  following  day,  and  the 
case  was  set  for  trial  m  February  2d,  which 
was  Monday.  On  January  31st,  the  day  he 
was  arrested  and  arraigned,  wbldi  was  Sat- 
urday, the  defttidant  caused  Bubpoaaaa  to 
laaue.  The  sheriff  on  Monday,  when  the  case 
was  called  for  trial,  made  return  that  be  had 
not  served  the  same.  Thereupon  the  defend- 
ant filed  a  motion  tor  continuance  oa  the 
ground  Oiat  Joe  McDtmald  and  John  Comp- 
ton,  material  witnesses  on  his  behalf,  were 
absent,  and  if  resent  Ui^  would  testify  that 
the  said  G.  O.  JaiAson  purdwaed  the  tntozi- 
catinc  liquor  fnKn  parsons  other  than  the 
defendant,  and  that  the  subpcena  for  said  wlt- 
noisefl  had  not  been  aerred. 

Tt»  defendant  caused  the  sheriff  t»  be 
sworn  wbo  testified: 

*T.  did  net  have  time,  conridering  the  way 
the  roads  were,  to  serve  said  subpoenas.** 


Thereupon  counsel  for  the  defendant  asked 
leave  of  court  to  pwmit  the  defendant  te 
verify  his  motion,  and  the  court  letmbA  to 
ponnit  him  bo  to  da 

The  Attorney  Gctieral  has  fUad  the  follow- 
ing confession  of  error : 

*7t  seems  to  us  that,  from  the  rituation  as 
disclosed  hy  tiie  record,  plaintiff  In  error  did 
not  have  a  bir  and  impartisl  trial.  While  it 
is  true  ttiat  the  showing  made  hy  Um  for  a 

continuance  was  not  in  proper  form,  yet<  we 
think  the  record  discloses  that  it  was  due 
jnore  to  lack  of  knowledge  than  anything  else, 
and  that  In  addition  thereto,  when  an  endeavor 
was  made  to  perfect  the  form  of  the  applica- 
tion, the  trial  court  would  not  grant  audi 
permiesion.  Considering  the  fact  that  the  party 
was  arrested,  charged  with  the  commission  of 
the  offense,  on  Saturday,  and  he  immediately 
had  Bttbpoenss  issued  for  witnesses,  and  the 
case  was  set  for  trial  on  the  next  Monday,  it 
seems  to  us  that  the  trial  court  riiould  have 
granted  him  a  reasonable  time,  at  least,  in 
whldi  to  bsve  endeavored  to  have  secured  the 
absent  witnesses.  In  other  words,  we  are 
unable  to  say  that  the  court  did  not  abuse  its 
discretion  In  denying  plaintiff  in  error  an  op- 
portunity to  secure  bis  witnesses." 

[1-8]  Ordinarily  the  granting  or  reusing 
of  a  continuance  is  in  the  discretion  of  the 
court,  and  Its  decision  will  not  be  disturbed 
on  appeal,  unless  It  appears  that  there  has 
been  an  abuse  of  such  discretion.  However, 
a  continuance  ought  always  to  be  granted 
when,  from  the  showing,  justice  requires  It 
to  be  done,  and  to  enable  a  defendant  to  pro- 
cure all  oKniKtent  evUoice  necessary  tor 
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his  defense,  tf  he  has  used  due  diligence  to 
obtain  the  Bame.  Technical  objection  should 
not  ordinarily  prevent  the  granting  of  a  can- 
tinuance,  if  It  appears  necessary  to  a  proper 
presentation  of  defendant's  case.  On  the 
record  before  us  the  confession  of  error  Is 
well  founded,  and  in  onr  opinion,  under  the 
admitted  fact  that  the  subpcenas  for  the  de- 
fendant's witnesses  had  not  been  served,  the 
state  should  not  have  insisted,  and  the  court 
should  not  have  ordered,  that  the  trial  prb- 
ceed  In  the  face  of  this  application. 

It  Is  also  Insisted  that  the  evidence  is  in- 
sufficient to  sustain  the  verdict  The  com- 
plaining witness,  Jackson,  was  the  only  wit- 
ness who  testified  that  the  liquor  was  pur- 
chased from  the  defendant.  As  a  witness  In 
his  own  behalf  the  defendant  denied  the  sale 
of  whisky. 

[4]  Without  further  detailing  the  evidence 
we  deem  it  sufficient  to  say  that  the  jury  are 
the  exclusive  judges  of  the  credibility  of  the 
witnesses  and  the  weight  to  be  given  their 
testimony,  and  where  there  Is  any  substantial 
testimony  tending  to  show  the  defendant 
guilty  of  the  offense  charged  against  bim, 
the  sufficiency  of  the  evidence  to  support  the 
verdict  will  not  be  considered  by  this  court. 
For  the  reason  stated  the  judgment  Is  re- 
v^-sed,  and  a  new  trial  awarded. 

&tA.TSON  and  BBSSEY,  JJ.,  concur. 


COGLE  V.  STATE.   (No.  A-3751.) 

(Oriminal  Conrt  of  Appeals  of  Oklahoma. 

Nov.  2,  1021.) 

f'BvUahu*  hv  the  Court.) 

Evidenoe  held  to  tntali  eonvletloa  of  thoft 

of  automobile. 

In  a  prosecution  for  the  theft  of  an  auto- 
mobile, the  evidence  examined,  and  held  suffi- 
cient to  sustain  the  conviction,  and  that  no 
reversible  error  was '  committed  on  the  trial. 

Appeal  from  District  (3ourt,  Tulsa  County; 
Redmond  S.  Cole,  Judge. 

Johnziie  Co^e,  was  convicted  of  grand  lar- 
cmy,  and  appeals.  Affirmed. 

Crossland  &  SnUUv  of  Tulsa,  jEor  plaintiff 
In  error. 

The  Attorney  General  and  B.  U  Fulton, 
Aast  Atty.  Q&in  for  tbe  SUt& 

DOYI^,  P.  J.  This  aweal  is  from  a  Jodg- 
mmt  rendered  upon  the  T«dlct  of  a  jury 
finding  appelant  guilty  of  the  crime  of  grand 
larceny  and  fixing  his  punishment  at  im- 
prisonmait  in  the  penitentiary  for  tbe  term 
of  five  years.  The  infwmation  filed  June  26, 
1918,  jointly  charged  ajKiellant,  Johnnie 


Cbgle,  and  one  Millard  Gentry  with  the  theft 
of  one  Cadillac  automobile  of  tbe  value  of 
$3,600,  the  personal  property  of  A.  Ll  Farm- 
er. When  the  case  was  called  for  trial  on 
September  30,  1919,  appellant  asked  and  was 
granted  a  severance.  Thereupon  the  jury 
was  impaneled  to  try  the  case,  which  trial 
resulted  in  a  verdict  as  above  stated. 

On  October  10,  1919,  judgment  was  ren- 
dered. The  appeal  was  taken  by  filing  In  this 
court  on  April  10,  1920.  a  petition  in  error 
with  case-made.  No  brief  has  been  filed, 
when  the  case  was  called  for  final  submis- 
sion it  was  submitted  on  the  record,  and  we 
have  nothing  before  us  but  tbe  petition  in 
error  and  case-made.  The  errors  assigned 
are  that  the  verdict  is  contrary  to  the  law 
and  the  evidence  and  that  the  conrt  erred 
in  its  rulings  In  the  admission  and  the  re- 
jection of  evidence  to  the  prejudice  of  the 
defendant  We  have  read  and  examined  the 
entire  record  in  this  case,  and  we  do  not  find 
any  objections  made  or  exceptions  saved  to 
the  admission  or  rejection  of  testimony.  We 
have  also  examined  the  information  and  in- 
structions of  the  conrt,  and  the  Judgment, 
and  we  have  discovered  no  error  which  wilt 
warrant  a  reversal  of  the  judgment,  and  we 
find  that  the  evidence  sustains  the  verdict 
and  judgment  of  conviction,  and  our  conclu- 
sion is  that  this  appeal  Is  without  merit. 

The  Judgmmt  of  tbe  district  conrt  of  Tulsa 
oonuty  is  therefore  affirmed. 

HATSON  and  BESSBY,  JJ.,  concur. 


GENTRY  V.  STATE.   (No.  A-3753.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Nov.  8,  1821.) 

(ByUahut  by  the  Court.) 

Evidence  held  suffloient  to  sustain  ooavlettoa 
of  theft  of  automobile. 

In  a  prosecution  for  the  theft  of  an  automo- 
bile, the  evidence  examined,  and  held  sufficient 
to  sustain  the  conviction,  and  that  no  reveraiUe 
error  was  committed  on  the  trial, 

A];^>eal  from  District  Court,  Tolsn  Oounty : 
Redmond  S.  Cole,  Judge. 

Millard  Gentry,  convicted  of  grand  larceny, 
appeals.  Affirmed. 

Geo.  T.  Bonsteln,  of  Okmulgee,  W.  T.  Hunt 
and  A.  a  Hunt,  botb  of  Tulsa,  for  i^intifr 
in  error. 

The  Attorney  Graeral  and  B.  I*  Fulton, 
AsBt  Atty.  GoL,  for  the  State. 

DOTLB,  P.  J.  -PlalntitC  fn  error,  Millard 
Gentry,  was  Med,  convicted,  and  aenteneed 
to  serve  a  tenn  of  five  y&m'  impriscnune&t 
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in  the  penltentUrr  upon  an  Information  Joint- 
ly cbai^ng  blm  mud  one  Jotmnle  0(«le  with 
the  Oiett  of  a  Gadtllac  aatomotiUe  of  the 
value  of  $3,600t  the  personal  property  of  A. 
L.  Farmer.  On  Ortob«r  13,  1919,  Judgment 
was  rendered.  The  appeal  was  tak&i  by  fil- 
ing In  this  court  on  April  10, 1020»  a  petition 
In  error  with  case-made. 

l7o  brief  has  been  filed,  and  no  appearance 
made  on  behalf  of  pi«»^nfi*^  li^  error  In  this 
court  What  the  case  was  called  for  final 
snbmiBslon  It  was  submitted  on  the  record, 
and  we  havo  nothing  before  ns  but  the  peti- 
tion in  error  and  case-made. 

Tlie  errors  asrigned  are  that  the  T«rdiet  la 
cAntrary  to  law  and  to  the  evidence,  and 
that  the  court  erred  In  admitting  certain 
testimony  over  the  objection  of  the  defend- 
ant, and  erred  in  refusing  to  admit  certain 
testimony  offered  by  the  defendant  The 
case  Is  a  companion  case  to  that  ot  Obgte 
V.  State,  201  Fac.  680.  decided  at  this  term, 
but  not  yet  toffldftUy)  r^rted.  The  errors 
assigned  based  upon  the  exceptions  taken  to 
rulings  of  the  court  mran  evidence  (rfftfed 
and  rejected  are  without  merit,  and  we  find 
that  the  evidence  sustains  the  verdict  and 
jndgmoit  of  conviction. 

Having  discovered  no  error  whl<A  wlU  war- 
rant a  rerosal,  the  Judgment  of  the  district 
court     Tulsa  county  Is  affirmed. 

UATSON  and  BBSSET,  JJ.,  eoacat. 


QILLENTINE  et  al.  V.  STATE. 
(NO.  Ar4046.) 

(Oiaiinal  Oourt  of  Appeals  of  Oklahoma. 

Nov.  7,  1921.) 

(BfUuhua  »y  SiitorUl  Btalf.} 

Criailaal  law  «s»ll3l(5}— Defeodant's  appeal 
will  be  rilsBilsaed,  where  be  has  beooMe  a 
fugitive  fron  lustlee. 
Where  defendant,  who  hai  appealed  from 
a  criminal  conviction,  has  become  a  furtive 
from  justice,  his  appeal  will  be  dismissed. 

Appeal  from  County  Conrt^  Cotton  Gonnly ; 
J.  G.  Norman,  Judge. 

T.  T.  GUlentLne  and  N.  B.  Warren  were 
convicted  of  a  violation  of  the  prohibitory 
liquor  law,  and  they  appeal.  Appeal  dis- 
missed. 

Alonzo  Turner,  of  Deval,  for  plaintiffs 
In  error. 

The  Attorney  General  and  £.  Jj.  Fulton, 
Asst  Atty.  Gen.,  for  the  Stata 

P£B  CURIAM.  The  plaintiffs  In  error 
were  Jointly  charged,  tried,  and  convicted 
for  transporting  intoxicating  liquor  from  a 
point  unknown  to  a  certain  point  in  Cotton 


county,  and  the  punidmient  of  eadi  assess- 
ed at  a  fine  of  $260  and  80  days  In  jail. 
Fnnu  tbB  Judgm»tB  rendned  on  the  vwdlct, 
they  appealed. 

The  ^IntiS  in  error  N.  B.  Warren,  by 
his  counsel  of  record,  has  filed  a  motion  to 
dismiss  the  appeal.  Said  motion  Is  sustained, 
and  the  appeal  hoein  as  to  the  ]^alntiff  in 
error  Warren  is  dismissed. 

It  also  appears  that  plaintiif  In  error  T, 
T.  QUlenttne  has  become  a  fogittve  fkom 
Justice  pending  his  appeal  It  has  been  unl- 
foxmly  MA  that  this  court  will  not  consid- 
er an  amwal  unless  the  plaintiff  in  error  la 
whne  he  can  be  made  to  respond  to  any 
Judgment  or  ffl*der  which  may  be  roidered 
or  altered  In  tSie  case,  and  where  It  appears 
that  platntUr  In  error  has  become  a  fugitive 
fnmi  Justice  pending  the  determination  of 
his  anieal,  flie  appeal  will  be  dismissed.  It 
f<dlows  that  plaintiff  in  error  T.  T.  Gillaitlne 
has  waived  tAe  right  to  have  his  appeal  In 
this  caw  cwddraad  and  determined. 

The  aiVMl  u  to  said  plaintiff  in  error 
Glllenflne  Is  Uierefore  dismissed.  Mandate 
forthwith. 


CANTY  y.  STATE.   (No.  A-8755.) 

(Criminal  Oourt  of  Appeals  of  Oklahoma. 
Nov.  10, 192L) 

(SvUatvM  ly  the  Oourt.) 

1.  Homldde  ^2S5(3)— Evidenoe  held  to  sas- 
tala  oosvlotloB  of  first  degree  naaslaugbtar. 

The  evidence  upon  the  trial  of  an  Informa- 
tlos  for  murder  considered,  and  conviction  of 
manBlaoKhter  in  the  first  degree  affirmed. 

2.  Homlolde  ^aSIS-Admlsslos  of  d^ng  dao- 
laratien  Is  for  the  eesrt's  tfetermlnaUoB. 

It  is  the  province  of  the  court  to  determine, 
In  the  first  instance,  the  admissibility  of  dec- 
larations offered  in  evidence  as  dying  dedara- 
tlons. 

3.  HosHeMe  «=>203(3)— Dylig  dBol&ratles.  held 
adnlssMe  wbsra  deesased  had  been  advised 
by  physfolaB  tbat  rseevery  was  IniHisslble, 

Where  it  is  shown  that  deceased  had  been 
advised  by  the  attending  pIi;siciaQ,  and  that 
the  advice  was  each  as  to  induce  in  his  mind  a 
belief  that  recovery  was  impossible  and  death 
impending,  a  declaration,  made  by  deceased  aft- 
er he  had  been  so  advised,  is  admissible  as  a 
dying  declaration. 

Appeal  from  District  Court,  Love  Coun^; 
Thos.  W.  Champion,  Judge. 

Ben  Canty  was  convicted  of  manslaughter 
in  the  first  degree,  and  be  appeals.  Affirmed. 

Cameron  &  Walden,  of  Marietta,  and  B&x 
F.  Williams,  of  Norman,  for  piatntlff  In 

error. 

The  Attorney  General  and  D.  Ij,  Fulton, 
Asst  At^.  Q&i.,  tw  the  State. 


4a>rar  oUmt  oasss  its  hsm  ttpfe  and  KSY-N  UUBSR  is  aU  -fUr-Numbwaa  DtSMts  and  la^^ss 

Digitized  by  VjOOQIC 


533 


201  PAcnno 


BEtPOBTEB 


(Okl. 


JXyrUt,  p.  X  Ftabitlfr  in  OTTOT,  Ben 
GuUy,  wu  diarged  In  an  Inftmnation  flled 
In  tbe  district  ooort  of  Lore  county  with 
mnrder,  tm  tbat  he  had  diot  and  killed 
Walter  fhit^  and  npon  a  trial  he  was  oon- 
Tlfited  of  manslatig^ter  in  the  first  decree 
and  his  panlshmoit  assessed  at  seren  yean 
in  the  penitentiary.  From  the  Judgment 
roidered  npon  sadi  convlctlm  he  has  appeal- 
ed, bnt  there  has  been  no  abearance  In  his 
b^atf  on  his  anpeaL  When  the  case  was 
called  for  final  submiBsfon  It  was  submitted 
on  the  record,  and  wa  hare  nothing  before  ns 
bnt  the  petition  in  wror  and  case  made. 

Tbe  errors  assigned  are  based  npon  exisep- 
tiona  taken  to  the  rulings  of  the  court  upon 
the  admlsdon  of  evidence,  and  excepUons 
taken  to  an  tDStruction  given  and  refusing  to 
give  Instructions  requested. 

[1]  The  facts  attaiding  this  homldde; 
briefly  stated,  are  as  fc^ows: 

On  Sunday  night,  Sept^ber  17tb,  ttte 
deceased,  Walter  Tate,  a  d^uty  sheriff  of 
Love  county,  accompanied  by  Scott  Enlgtat. 
Andy  Bambo  and  Luther  Simmons,  went  to 
the  home  of  Hugb  Allison,  near  the  town  of 
Oswalt  for  tbe  purpose  of  arresting  the 
defoidant,  Boi  Canty,  on  a  bench  warrant 
issued  on  an  information  flled  in  the  district 
court  of  Jjirw9  coonty,  charging  33^  Canty 
with  tbe  crime  of  obtaining  money  under 
false  pretenses.  The  party  arrived  at  Alli- 
son's house  about  10  o'clock.  The  deceased 
hallooed.  Allison  came  to  the  door  and  asked 
what  was  wanted.  Deceased  said,  "I  am 
looking  for  Ben  Oanty:  is  he  here?'  Alli- 
son answered,  "I  do  not  know ;  he  was  hOTe 
a  while  ago."  The  deceased  told  Allison  to 
l^ht  a  lamp.  When  the  lamp  was  lit  de- 
ceased walked  up  and  said,  "Get  up,  Ben." 
Immedtatdy  two  shots  were  fired.  Deceased 
rame  out  of  file  house,  and  said,  "He  shot 
me." 

Charley  Tucker,  a  witness  for  the  state 
testified  that— 

"I  met  the  defendint.  Ben  Canty,  about 
three  we^s  before  the  shooting  near  Oswalt, 
and  he  said  Walter  Tate  wanted  to  arrest  blia, 
and  if  he  attempted  to  arrest  him  he  woald 
run  if  he  had  a  chance,  and  if  he  didn't  he 
wonid  fight" 

Frank  Smith,  aberUt  of  Love  county,  tes- 
tified: 

"I  arrested  the  defendant,  Canty,  at  Ardmore 
the  next  day  after  the  shooting,'!  pot  him  in 
jail  at  Marietta,  and  on  November  i6th,  about 
the  time  his  case  was  to  be  called  for  trial,  he 
escaped.  The  next  time  I  saw  him  was  near 
Pond  Creek,  Ark.  He  ran  into  the  cane  brake, 
and  X  coold  not  fiod  him.  About  the  5th  of 
April,  1919,  I  arrested  the  defendant  near  the 
Cimarron  river  in  Creek  county." 

Dr.  Hardy  testified : 

"Walter  Tate  n-as  a  patient  in  my  saoatorimn 
in  Ardmore.  He  bad  a  gunshot  wound  on  the 
left  side  between  the  tenth  and  eleventh  rihs. 
about  3'/^  inches  from  tbe  median  line,  and 


came  ont  1%  Inches  from  As  spfnafl  eetamn, 
upward  2  inches  from  its  entrance.  It  was 
necessarily  fatal.  He  died  the  third  day. 
About  10  or  12  hours  l>efore  his  death  lie  made 
a  statement;  I  bad  advised  him  that  ha  eonU 
not  Uve." 

a.  W.  Whitfield  testified: 

"I  was  pastor  of  the  Baptist  church  at  Os- 
walt I  first  saw  Walter  Tate  that  night  lying 
on  the  porch  at  Orady  Poole's  house.  I  was 
with  him  from  then,  on  with  the  exception  of 
ooe  night  and  a  few  hours  the  next  day.  nntQ 
about  an  hour  before  ho  died.  He  miade  & 
statement  in  the  morning  of  the  day  he  died. 
Before  making  this  statement  he  said  he  was 
coDsdouB  ol  impending  death.  I  asked  him 
if  he  was  prepared  to  die;  be  said  he  was 
afraid  it  was  too  late.  He  was  thoroughly 
conscious  of  his  condition  when  he  made  (he 
atatement" 

Therenpoo,  agalnat  the  defendanlfa  objec- 
tions, the  court  admitted  Qie  statement,  and 
it  was  read  to  tbe  jory  as  follom: 

"Ardmore,  OkL,  Sept  20,  1917, 
"My  name  is  Walter  Tate.  I  am  34  years  of 
age.  I  bad  orders  from  Frank  Smith  to  get  Ben 
Canty,  and  I  went  to  Hugbey  Allison's  house, 
where  Ben  was,  at  about  10  o'clock  at  night 
on  the  ITtfa  day  of  September,  1917.  at  Haghey 
Allison's  hoase,  ai^  after  I  got  there  I  asked 
Hughey  Allison  to  get  up  and  light  the  lamp, 
that  I  had  come  after  Ben  Canty,  and  Hnghey 
Allison  went  to  the  kitchen  door  and  started 
to  open  it.  and  I  told  him  to  come  to  the  front 
door  where  I  was  and  let  me  in.  and  Hogbey 
Allison  said  that  he  could  not  open  it  because 
he  could  not  find  any  matches,  and  I  said  'Open 
up  that  door,'  and  then  he  opened  the  front 
door,  and  I  asked  him  if  Ben  Canty  was  in 
there,  and  he  Mid  that  he  was  a  few  minutes 
ago,  bat  be  didn't  know  where  he  was  now.  I 
looked  in  tbe  window  as  Hugbey  Allison  struck 
tbe  match,  and  I  saw  Ben  Canty  hunkered 
down  at  the  foot  of  the  bed,  and  about  that 
time  Hugbey  Allison  opened  the  door  and  I 
walked  in  the  house,  and  stepped  across  the 
pallet  and  told  Ben  Can^  to  come  on,  and  he 
cut  down  on  me  with  his  gun,  and  shot  me  in 
tbe  belly,  and  then  I  shot  back  at  hfan,  snd 
then  I  run  ont  of  the  house,  and  went  up  to  the 
road,  sad  I  called  for  Hugbey  Allison  to  bring 
me  some  water,  but  I  did  not  see  him  or  Ben 
Canty  an;  more  that  night  This  is  the  way 
the  shooting  occurred.  I,  Walter  Tate,  being 
in  my  right  mind,  and  being  informed  by  Dr. 
W.  Hardy  that  I  cannot  recover  from  the  gun- 
shot, and  reallsfaig  that  I  am  about  to  die,  make 
this  statement  as  to  how  Ben  Oanty  shot  me." 

For  the  defense  Hu^  Allison,  oodefend- 
ant  testified: 

"I  was  living  on  my  farm,  18  or  20  mSss 
northwest  from  Harietta,  with  my  wife  and 
four  children.  My  home  was  a  two  room  box 
house.  I  had  known  Walter  Tate  alMut  IS 
years.  He  lived  2^  miles  west  of  me.  About 
S  o'clock  that  evening  Ben  Canty  and  his  wife 
came  to  my  honse.  They  were  walking  and 
leading  a  pony  with  some  clothes  and  a  gna 
tied  on  the  saddle.  His  wife  ia  my  niece.  He 
asked  for  a  job,  and  I  told  him  I  n^^ht  giva  him 
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ft  few  dftTB*  work  picking  cotton.  We  retired 
between  8  and  9  o'clock.  I  bad  gone  to  sleep, 
and  I  heard  some  one  calling.  I  went  to  the 
door,  and  discovered  it  was  Walter  Tata.  H« 
told  me  to  light  the  lamp  and  open  the  door,  and 
1  did,  and  he  came  in.  H«  bad  a  six-shooter  in 
his  band,  and  took  aboat  threa  steps  and  find. 
Both  shots  sounded  like  one  fun.  The  sbota 
were  so  close  together  I  could  not  tall  wbo  flied 
first" 

Mrs.  Hugh  Allison  testified  that  her  bus- 
band  opened  tlie  door  and  said,  "Come  in, 
Walter,"  and  Walter  Tate  stepped  in  and 
said,  *^Ben.**  Then  boOi  shots  were  fired. 

Mrs.  Anna  Canty  testlfledi 

"I  am  the  wife  of  Ban  Canty.  We  left  my 
brother's  that  afternoon  and  went  throngb  a 
pasture  a  part  of  the  way,  then  down  the  pub- 
lic road  to  Hugh  Allison's.  When  I  woke  op 
the  first  I  saw  was  Walter  Tate,  who  had  cmne 
in,  and  when  I  flrst  saw  him  he  fired  at  my 
husband." 

As  a  witness  In  his  own  behalf,  Ben  Ganty 
testified: 

"1  am  26  years  old.  I  have  lived  in  Zxtre 
county  about  20  years;  lived  in  the  same  neigh- 
borhood with  Walter  Tote.  X  bought  the  gun 
from  my  brotiier,  Will,  a  co«iAe  of  months  be- 
fore the  shooting;  I  was  aaleep,  and  the  first 
thing  I  remember  seeing  after  I  woke  up  was 
a  man  coming  through  the  door  with  a  siv- 
shooter  in  his  hand.  I  grabbed  my  gun  and 
ran  around  between  the  bedsteads  and  sat  down. 
He  said,  'Ben/  and  threw  down  bis  gun  and 
shot  me.  I  threw  up  my  gun  and  fired  to  pro- 
tect myself;  then  I  ran  out.  He  shot  me  in  the 
right  hand.  The  next  day  I  was  taken  to  the 
Marietta  Jail.  Wlien  this  case  came  on  for 
trial  I  left  on  account  of  my  lai^er  quitting 
me,  I  thought  I  had  better  get  away  and 
save  up  some  money  so  I  oould  hire  a  good 
lawyer  and  come  back.  My  gun  was  a  20-25 
Winchester  rifle." 

The  only  exceptions  takai  to  the  admls- 
sloQ  of  evidence  are  based  on  tbe  admlaslon 
of  the  dying  declaration. 

[2.  8]  It  Is  essential  to  the  admisslblUty  of 
dying  declarations,  and  is  a  preliminary 
fact  to  be  proved  by  tbe  state,  tbat  th^  were 
made  under  a  sense  of  impending  deatb. 
This  may  be  made  to  appear  by  the  language 
of  the  declarant,  or  be  inferred  from  bla 
evident  danger,  or  tbe  opinions  of  bis  medical 
attendants  stated  to  him,  or  from  other 
circumstances  of  the  case,  such  as  tbe  length 
of  time  elapsing  between  tbe  making  of  tbe 
declarations  and  of  bis  death,  and  tbe  fact 
tbat  the  declarant  was  so  weak  that  be  could 
not  sign  bis  name,  and  so  afl^ed  bis  mark, 
al)  of  which  are  resorted  to,  to  ascertain  the 
state  of  declarant's  mind. 

It  is  for  the  court  to  consider  from  the 
evidence  whether  a  declaration  was  made 
under  circumstances  rendering  It  admissible 
as  a  dying  declaration,  and  the  credibility 
to  be  attached  to  a  dying  declaration  is  tor 


tbe  Jury.  Horrls  t.  Stste,  6  Okl.  Gr.  29, 
115  Pac.  1030;  Addlngton  t.  State,  8  OkL 
Cr.  708,  130  Pac  811;  Updike  v.  State,  fl 
Okl.  Cr.  124,  130  Pac  1107;  Hawkins  v. 
State,  11  OkL  Cr.  73,  142  Pac  1093 ;  Carter 
v.  State,  12  Okl.  Cr.  236,  154  Pac  337; 
Williams  V.  State,  13  Okl.  Cr.  189,  163  Pac. 
279;  AUen  v.  State,  16  Okl.  Cr.  139,  180 
Pac  S64. 

The  pr^lmlnary  proof  in  this  case  was 
clearly  sufficient  to  warrant  the  conduslon 
of  the  court  that  the  declaration  wfis  made 
under  a  sense  of  Impending  death  and  with- 
out hope  of  recovery.  Tbe  statement  of 
deceased  was  thttefore  propwly  admitted 
la  evldenca 

The  instructions  glvra  by  tbe  court  covered 
every  phase  of  the  case,  and  were  exceed- 
ingly favorable  to  the  defendant 

After  a  careful  examination  of  the  record 
we  are  satisfied  that  there  was  no  error 
wblch  could  have  been  prejudicial  to  the 
defendant,  and  no  one  can  read  the  evidence 
without  being  impressed  that  the  defendant 
has  not  been  adjudged  the  degree  of  punish- 
ment he  so  richly  deserves.  Juries  frequently 
render  such  verdicts,  and  this  can  only  be 
accounted  for  upon  the  theory  that  the 
Terdlct  was  tbe  result  of  a  compromise  of 
opinion.  The  Judgment  of  the  district  court 
ot  LovQ  county  Is  affirmed. 

MATSON  and  BB8SBZ,  JJ.,  concur. 


Ex  parts  JOHNSON.    (Ne.  A-4076.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Oct, 
29^  1921.) 

*  (SytUbvt  T>y  the  Comrt.) 

1.  MunielMl  oorporatioaa  «=»58— CItfas  aader 
tpadal  charter  nay  have  larger  powers  of 
self-oovarMieat  thaa  tbete  axIsUni  sader 
Boseral  laws. 

Wftiiin  the  tfmltv  prescrU>ed  by  the  Oon- 
etitution  and  statute  laws  of  this  state,  cities 
existing  under  a  special  charter  form  of  gov- 
ernment may  have  larger  powers  of  seU-govr 
emment  than  are  ueorded  to  dtlas  eilsting 
under  general  laws. 

2.  Senday  ^=»2— Stats  may  prohibit  moviag 
plotara  shows  ob  Sesday  or  delegats  ssoh 
powar  ts  ottfet. 

It  Is  within  the  authority  of  the  state,  in 
the  exercise  of  its  police  powers,  to  prohibit 
moving  picture  shows  on  Sunday;  and  such 
authority  may  b«,  by  general  law  or  by  special 
charter,  delegated  to  cities  in  the  exerdse  of 
local  self-govemmeot. 

3.  IMnalolpal  oorporatfoas  «s^9— Lawmaklei 
body  or  people  may  determJn  neceasity  or 
expadleBiv  of  spsolflc  polios  regulations. 

It  is  for  the  lawmaking  body  of  a  munici- 
pality or  for  the  people  themselves,  in  tbe  «x- 
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ercise  of  the  i&itibtitt  VtH  referendum,  to  de* 
termine,  within  the  bpnnda  of  reason,  the  ne- 
cesBitr  or  ezpediencr  of  apedfie  p6Uce  regula- 
dons,  snbjeet  only  to  the  Ibnitationi  prescribed 
by  the  Con>tItatton  and  atatntes  of  this  atate. 

4.  Municipal  corporaillons  «=>592(I)— CHymay 
make  further  regalattons  on  a  subject  which 
the  state  dees  or  may  regulate. 

Where  the  Legislature  has  made  or  maj 
by  general  law  mgtk»  a  apeciflc  police  regola- 
don,  that  fact  of  Itaelf  will  not  prerent  the 
lawmaking  power  of  a  dty  from  maUng  fur- 
ther regnlationa  on  the  aame  subject,  not  in- 
consistent with  general  laws.  A  mnnidpalitr 
may  more  In  the  same  direction  aa  the  Legis- 
lature, bat  not  contrary  to  nor  in  an  opposite 
direction. 

5.  Constitutional  iaw  «3»208(ll),  239,  295— 
Prohlbitino  movlao  pletare  shows  on  Saaday 
is  not  unooastttutional  as  olaas  lagislatloa, 
as  denial  of  due  prooess,  nor  as  depriving  ac- 
cused of  an  equal  proteotion  of  law. 

The  prohibiting  of  moving  picture  shows  on 
Sunday  is  not  unconstitotional  as  class  legis- 
lation, nor  does  it  confiscate  nor  impair  the 
value  of  property  without  due  process  of  law, 
or  deprive  the  accused  of  the  equal  protectiott 
of  law  under  the  federal  Constitution. 

6.  Jury  «s»23(l)— Where  panlahneat  for  vio- 
lation of  ordlnanon  Is  Imprisonment  or  fine 
and  costs  wceeedino  $20,  dafsndant  entitled 
to  Jury  trial. 

In  this  state  persons  charged  with  the 
violation  of  a  city  ordinance,  where  the  punish- 
ment is  or  may  be  imprisonment,  or  a  fine  and 
costs  in  excess  of  $20  with  or  vrithout  im- 
prisonment, are  entitled  to  a  trial  by  jury. 
A  municipal  court  in  this  state  may  summa- 
rily and  without  a  jury  impose  a  fine  and  costs 
sot  in  excess  of  $20,  and  may  imprison  the  ac- 
cused for  the  payment  of  such  penalty,  but  not 
otherwise. 

(AOdUtoMl  SvUabut  by  Editorial  Staff,) 

7.  Snnday  ^»2— Regnlatlon  or  prohibition  of 
Sunday  amnsements  held  an  Implied  power, 
and  not  unraasonablo. 

The  refolation  or  prohibition  of  Sunday 
amusements,  including  moving  picture  shows, 
by  a  munldpal  corporation  by  ordinance,  is  not 
unreasonable,  and  is  a  neoesaarily  Implied 
power  granted  to  munidpalities  under  the  Con- 
stitution. 

William  Johnson  was  convicted  of  operat- 
ing a  moving  picture  show  on  Sunday  In  the 
city  of  Bartiesville,  and  his  punishment  fixed 
at  a  fine  of  $50  and  costs,  in  default  of 
which  he  was  Incarcerated  In  the  dty  jail, 
and  he  petitions  for  writ  of  habeas  corpus. 
Writ  allowed,  and  respondent  ordered  to  re- 
lease petitioner. 

Foster  ft  O'Meil,  of  Bartiesville,  for  peti- 
tioner. 

B.  L.  Fnlton,  Asst.  Atty.  Qra.,  A.  O.  Har- 
rison, of  Bartiesville,  and  D.  A.  lUchardson, 
of  Oklahoma  City,  for  respondent 


I  BESSBY,  7.  WllUam  Joluuion,  the  petl- 
j  tioner,  was  on  the  4th  day  of  September, 
1 1921  (Sunday),  arrested  for  violating  certain 
ordinances  of  the  dty  of  Bartiesville,  by  (aer- 
ating and  maintaining  a  moving  picture 
show  in  said  dty  on  Sunday.  On  the  6tli 
day  of  September,  1921,  the  petitioner  wa9 
tried  on  this  charge  and  found  guilty,  and 
his  punishment  was  fixed  at  a  fime  of  $50^ 
and  costs,  amounting  to  $6.76,  in  default  of 
the  payment  of  which  the  petitioner  was  com- 
mitted to  and  incarcerated  in  the  dty  jail 
until  such  fine  and  costs  should  be  paid. 

At  the  trial  the  petitioner  pleaded  not  guilty 
and  donanded  a  trial  by  Jury,  which  was  by 
the  court  denied.  Application  was  made  to 
the  district  court  of  Washington  county  for 
petitioner's  release  on  a  writ  of  habeas  cor- 
pus, which  application  was  by  that  court  de- 
nied. Whereupon  a  like  application  was 
lodged  in  this  court,  which  is  now  under 
consideration. 

The  grounds  alleged  In  the  ai^caUon  may 
be  summarized  as  follows: 

(1)  That  the  ordinances  under  which  the 
petitioner  was  tried  and  convicted,  being  ot- 
dinance  No.  &S0,  and  No.  882,  amendatory 
thereto,  are  void  for  the  reason  that  the  dty 
of  Bartiesville,  under  the  law  and  the  pro- 
vlatona  of  its  Charter,  is  without  authority 
to  enact  an  ordinance  reflating  or  prohibit- 
ing the  operation  of  moving  picture  aho'ws 
in  Bartiesville  on  Sunday. 

(2)  That  the  ordinance,  aa  amended,  pro- 
vides for  a  penalty  in  excess  of  the  maxi- 
mum penalty  prescribed  by  statute  for  work 
and  labor  done  and  performed  on  Sunday, 
and  is  therefore  void. 

(S)  That  the  ordinance  is  dass  l^slaUon. 
unconstitutional  and  against  common  rights, 
and  Its  enforcement  Is  calcuhtted  to  and  ban 
deprived  this  petitioner  of  his  liberty  without 
due  process  of  law. 

(4)  That  the  petitions  was  derived  of  hln 
right  of  a  trial  by  jury. 

The  ordinance  complained  an  amended,. 
iB  aa  follows: 

"An  ordinance  pr(^biting  the  operation  and- 
running  of  moving  picture  shows,  induslve  of' 
any  vaudeville  acts,  and  likewise  the  stagtng- 
aud  produdng  of  theatrical  entertainments  on 
Sunday,  providhig  penalties  for  violation,  re- 
pealing all  conflicting  ordinances,  and  declaring 
an  emergency. 

Be  it  ordained  1^  the  board  of  commissioners 
of  the  dty  of  Bartiesville,  Oklahoma: 

Section  1.  It  is  herelQ-  dedared  unlawful  for 
any  person,  firm  or  corporation  to  operate  or 
conduct  or  to  cause  to  be  operated  or  conduct- 
ed within  the  limits  of  this  dty,  any  moving 
picture  show  or  to  exhibit  for  hire  or  other- 
wise any  moving  pictures,  indusive  of  any  so- 
called  vaudeville  acts  or  performance  on  the 
Sabbath  day,  or  the  first  day  of  the  week,  com- 
monly known  and  designated  as  Sondaj. 

Section  2.  It  la  hereby  dedared  unlawful  for- 
any  person,  firm  or  corporation  to  stage,  ex- 
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liibit  or  produce  or  to  cause  to  b«  staged,  ez- 
■hibited  or  produced,  any  form  of  theatriciU  en- 
tertainment for  hire,  or  otherwise,  within  the 
limita  of  this  city  on  the  Sabbath  day  or  the 
first  day  of  the  week,  commonly  known  and 
deslsnated  u  Sunday. 

Section  S.  person  asaiating  in  any  fash- 
ion as  servant,  agent,  laborer  or  employee, 
or  otherwise,  in  a  Tiolation  of  the  prorislons 
of  sections  1  and  2  of  this  ordinance  shall  like- 
■wiae  be  deemed  guil^  of  a  misdemeanor  and 
shall  be  punished  as  proTlded  by  the  twnu  of 
this  ordinance. 

Section  4.  Any  person.  Htm  or  corporation 
adjudged  guilty  of  the  Tiolation  of  any  of  the 
proTisions  of  this  ordinance,  upon  cooTiction 
ahall  be  fined  In  m  som  of  not  more  than  fifty 
doUars  ($SO.OO)  nor  less  than  fire  doUars  ($6.- 
00),  together  with  the  costs  of  the  action. 

Section  5.  All  ordioances  or  parts  of  ordi- 
nances in  conflict  herewith  are  hereby  repealed. 

"Section  6.  Owing  to  the  fact  that  at  the 
present  time  there  is  no  adequate  ordinance  in 
force  in  this  city  covering  the  subject  of  this 
ordinance,  and  to  the  further  fact  that  certain 
persons,  firms  and  corporations  ar«  about  to 
stage,  exhibit  and  produce  certain  theatrical 
entcrtahmiaiits  and  moving  pietorea  on  tlio 
Sabbath  day, 

"Now,  therefore,  for  the  preserrstion  of  the 
pobUc  peace,  an  emergency  is  hereby  declared 
to  exist  by  reason  whereof  this  ordinance  shall 
be  in  full  force  and  effect  from  and  after  its 
due  passage,  approval  and  publication  as  re- 
quired  by  law." 

[1]  Section  S,  art.  18.  of  oar  Gonstitatlon 
proTldes  that  any  dty  containing  more  than 
2,000  inhabitants  may  frame  a  chartw  for 
its  own  government,  otmslstent  with  and  sab- 
ject  to  the  taws  of  this  state,  wblch  ^en  ap- 
proved shall  be  the  o^anlc  law  of  the  dty. 

Section  4,  art  1,  (tf  the  diarter  of  the  dty 
of  Bartlesville  Is.  in  part,  as  follows: 

"The  city  shall  have  all  the  powers  conferred 
upon  cities  of  the  first  class  by  the  Gonstitu- 
tioK  of  the  state  of  Oklahoma  and  by  tbe  laws 
of  the  state  not  rendered  Inoperative  by  the 
adoption  of  this  charter,  and  shall  have  all  sneb 
legislative,  executive,  and  jndldal  power  as  is 
necessarily  incident  to  or  proper  in  the  conduct 
of  its  bnsiness  and  affairs  and  such  as  will 
promote  the  interests  and  secure  the  rights  of 
Its  inhabitants,  as  fully  as  if  specifically'  enu- 
merated herein.  The  enumeration  of  any  par- 
ticnlar  powers  shall  in  no  wise  limit  the  plenary 
powers  above  provided  for  said  dty." 

Section  1*  art  6.  of  said  charter  la  aa  fol- 
lows: 

"The  board  of  commiBsioiierB  shall  consist  of 
three  memliers,  elected  in  the  manner  prescrib- 
ed by  this  charter,  and,  except  as  otherwise 
provided  herein,  shall  be  vested  with  all  legls- 
Istive  powers  of  the  dty." 

Within  tbe  limitations  prescribed  by  the 
Constltntion,  it  was  clearly  the  intent  of 
the  framers  of  the  Constitution  to  d^egate 
local  aelt-covmim^t  to  dtles  under  a  char- 
ter form  of  government  In  a  larger  measure 
and  to  a  greater  ezt«t  than  Is  accorded  dtlea 


existing  under  general  law.  Under  the  gen- 
eral laws  of  this  state  munidpal  corporations 
are  vested  with  local  police  powers  delegated 
to  them  by  statute,  spedflcally  expressed  or 
necessarily  implied.  Cities  may  make  and  en- 
force within  tbeir  limits  all  such  local  police, 
sanitary,  and  other  regulations  as  are  calcu- 
lated to  pr(Hnote  the  health,  sanitation,  com- 
fort, convenience,  and  w^are  of  the  com- 
munity, not  In  conflict  with  the  Constitution 
and  general  laws.  If  dties  existing  under 
general  laws  have  these  powers,  cities  exist- 
ing under  special  diarters  may  have  all  these 
and  more,  depending  upon  the  provisions  of 
the  diarter. 

It  Is  practically  Impossible  to  define  with 
precision  the  term  "police  power"  because  of 
the  vast  variety  of  conditions  and  drcum- 
Btancea  governli^  its  oppllcaticm.  Cbl«£  Jus- 
tice Shaw  states: 

"It  is  the  power  to  make,  ordain,  and  estab- 
lish bD  manner  ot  wholesome  and  reasonable 
laws,  statutes,  and  ordinances,  either  with  pen- 
alties or  wlthoot,  not  repugnant  to  th«  Oonsti- 
tntion." 

It  Is  always  easier  to  determine  whether 
a  particular  case  comes  within  the  general 
scope  of  its  powers  than  to  give  an  exact 
abstract  definition  of  tbe  power  Itself.  3  Mc- 
QuiUIn  on  Munictpal  Cbrportttloiis,  U  880, 
880,  8M. 

It  Is  well  recognized  that  police  regula- 
tions appropriate  for  a  mral  community,  a 
small  d^i  or  a  large  dty  may  be  quite  dif- 
ferent. For  Instance,  trafllc  regulations  re- 
lating to  the  operation  of  automobiles  in  a 
dty  of  2.000  inhabitants,  while  entirely  ap- 
iwoprlttte  and  adequate  In  that  dty,  might 
not  be  appropriate  nor  adequate  in  a  dty  of 
100,000  inhabitants.  It  is  for  the  local  law- 
making power  to  determine  the  necessity  or 
expediency  of  such  regulations,  and  when 
made  th^  will  not  be  disturbed  so  long  as 
they  reasonably  tend  to  promote  tbe  order, 
comfort,  or  welfare  of  tbe  community  and 
are  not  in  conflict  with  some  general  law. 
To  us  It  seems  that  in  doubtful  cases  the 
courts  should  have  a  greater  indination  to 
uphold  an  ordinance  passed  as  In  this  case, 
pursuant  to  a  referendum  vote  of  the  people, 
than  where  tbe  ordinance  Is  enacted  on  the 
initiative  of  the  lawuuklng  body  alone. 

[2. 41  This  court  held  in  the  case  of  State 
V.  Smith,  198  Pac.  870.  that  It  was  within  the 
power  of  tbe  state  Legislature  to  probltrit 
moving  picture  shows  on  Sunday.  If  the 
state  has  that  power  and  fails  to  exercise  it, 
we  think  the  dty  of  Bartlesville  may  do  so 
under  Its  express  and  Implied  powers  derived 
from  the  Constitution,  general  laws,  and  its 
charter.  Even  if  the  Legislature  should 
hereafter,  by  general  law,  spedflcally  pro- 
hibit moving  picture  shows  on  Sunday,  tbe 
lawmaking  body  of  tbe  dty  might  still  legis- 
late upon  the  same  subject  so  long  as  it  did 
BO  without  bting  In  conflict  with  tbe  gmeral 
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law.  In  other  words,  a  nninlcipality  may 
move  in  the  same  direction  aa  the  I>^ela- 
tor^  but  not  contrary  to  nor  In  an  opposite 
direction.  8  McQulUln  on  Monlcipal  Corpo- 
rations, i  SM;  Ex  parte  Johnson,  13  Okl. 
Cr.  SO,  161  Pac.  1007;  Bz  parte  Monroe,  18 
OkL  Cr.  62,  162  Pac.  283. 

[8]  The  express  and  Implied  powers  grant- 
ed to  municipalities  In  this  state,  relating:  to 
police  regulations,  cover  a  multitude  of  sub- 
jects, among  those  enumerated  In  the  statutes 
being  to  enact,  ordain,  alter,  modify,  or  re- 
peal any  and  all  ordinances,  not  repugnant 
to  the  laws  of  the  United  States  and  the  Con- 
stitution and  laws  of  this  state,  as  shall  be 
deemed  expedient  for  the  good  govemment  of 
the  city,  the  preserration  of  the  peace  and 
good  order,  the  suppression  of  vice  and  Im- 
morality, and  measures  affecting  the  healtli 
and  general  welfare  of  the  community.  Sec- 
tion S72.  R,  L.  1010,  et  seq.  Where  such  pow- 
ers are  delegated  to  municipalities  in  general 
terms,  the  lawmaking  power  Is  not  limited  to 
the  treatment  of  subjects  spedflcally  named, 
but  there  Is  the  implied  power  of  determin- 
ing, within  the  bounds  of  reason,  when  any 
apeclflc  act  or  <KnlBslon  Is  deemed  to  be  Inimi- 
cal to  the  good  order  or  general  welfare  of 
the  community. 

17}  It  fa  well  recognized  in  this  country 
that  the  cessation  from  ordinary  labor  one 
day  In  seren  Is  a  salutary  regulation,  calcu- 
lated to  promote  the  peace,  health,  and  good 
order  of  the  people.  We  hold,  therefore, 
that  the  regulation  or  prohibiti(Hi  of  Simday 
amasemmts  is  not  unreasonable,  and  Is  a 
necessarily  Implied  power  granted  to  mu- 
nicipalities under  fhe  Constitution,  atat- 
Qtes,  and  charter  of  the  dty.  In  the  exercise 
of  Its  police  power.  8  Dillon  on  Municipal 
Corporations  (Sth  SSCl.)  S  710. 

On  Sunday  r^ulatlona,  see  25  B.  C.  I<. 
1416,  1417,  and  cases  cited:  on  delegated  po- 
lice power,  10  H.  C.  L.  728  et  seq.;  3  Mc- 
QulUln on  Municipal  Corporations,  %  804;  Ex 
parte  Bocbmann,  201  Pac.  637,  decided  by 
this  court,  but  not  yet  officially  reported ;  on 
moving  picture  shows,  3  McQuillln  on  Mit- 
nlcipal  Corporations,  |  058;  on  Sabbath  ob* 
servance,  3  McQuillln  on  Municipal  Corpora- 
tions, S  063,  and  State  v.  Smith,  108  Fac.  8^. 

A  municipality  may  pass  and  enforce  or- 
dinances prohibiting  acts  or  omissions  which 
are  also  prohibited  by  statute.  Oklahoma 
City  V.  Spence,  8  Okl.  Cr.  121,  126  Pac.  TOl; 
In  re  Simmons,  4  Okl.  Cr.  662,  112  Pac.  051, 
on  rehearing,  5  Okl.  Cr.  300,  115  Pac.  380. 
The  doctrine  announced  In  tbese  cases  has 
never  been  changed  in  this  state,  so  far  a& 
we  know,  except  that  the  right  to  a  trial  by 
jury  In  municipal  courts  has  been  modified, 
as  will  be  noticed  further  on  In  this  opinion. 

[S]  In  our  opinion,  this  ordinance  la  not 
class  legislation,  does  not  confiscate  nor  im- 
pair the  value  of  the  property  of  the  accused, 
in  the  sense  that  It  deprives  him  of  due  pro- 
ceu  of  lftW(  and  is  not  In  Tlolation  of  any 


other  constitutional  right  In  the  present 
complex  state  of  society.  Individuals  may 
be  required  to  yield  certain  rights  and  priv- 
ileges they  once  enjoyed.  In  order  that  the 
majority  may  enjoy  other  rights  and  priv- 
ileges of  more  Importance.  Individual  rights 
and  privileges.  In  many  cases,'most  yield  and 
be  subservient  to  the  rights  and  comforts  of 
the  i>eople  as  a  whole. 

Not  many  years  ago  it  was  earnestly  con- 
tended by  those  engaged  in  the  liquor  busi- 
ness that  they  had  a  natural  and  constitu- 
tional right  to  manufacture  and  use  intoxi- 
cating liquor.  The  brewers  and  distillers 
engaged  In  this  business  claimed  that  liq- 
uor was  property,  and  that  a  state  statute 
prohibiting  the  manufacture  and  sale  of  liq- 
uor directly  and  Indirectly  deprived  them  of 
their  property  without  due  process  of  law : 
that  the  enactment  of  prohlbltotr  and  1<kaI 
option  laws  was  confiscatory  In  effect  be- 
cause the  enforconent  of  such  laws  tended 
to  depreciate  and  make  valueless  their  brew- 
eries and  distilleries  and  other  property  and 
equipment  used  In  their  bnslnesB.  At  one 
time  this  may  have  been  an  open  question, 
but  it  has  now  been  unltonnly  held  that, 
while  such  rights  did  exist,  it  was  within  the 
authority  of  the  state,  In  the  exercise  of  Its 
police  power,  to  extinguish  and  abolish  these 
rights  in  the  interest  of  society  as  a  whole. 
This  question  Is  ably  treated  by  Mr.  Justice 
Harlan  in  the  case  of  Peter  Mugler  v.  Statr 
of  Kansas,  123  U.  S.  623,  8  Sup.  Ct  273,  31 
L.  Ed.  205. 

This  case  has  been  well  and  oomptehen- 
slv^  briefed  by  counsel  on  both  sldeo.  To 
refer  to  all  the  dedslons  dted  by  counsel 
would  extend  this  opinion  to  too  groat  a 
length.  There  has  been  so  mudi  wrlttai  in 
the  text-books  and  law  r^Kuts  upon  the  anb- 
Ject  of  police  powers  that  to  analyse  aU  the 
citations  given  would  amount  to  writing  a 
treatise  on  that  subject.  A  careful  reading 
ot  the  Mugler  Case  wlU  be  snffldoit  to  Il- 
lustrate the  ptrint  hen  InvolTod. 

[11  We  not  come  to  the  qnestSw  of  wtaeOi- 
er  or  not  a  Tlolation  of  a  municipal  ordi- 
nance la  criminal  In  Its  nature  and  whether 
or  not  one  charged  with  tbe  riolatton  of  an 
ordinance  Is  entitled  to  n  trial  by  Jutt.  Sec- 
tion 1,  c  147,  Sestf  on  Laws  ot  191B,  condndes 
as  follows: 

"Snefa  proceedings  are  hereto  dedtred  to  be 
criminal  in  their  natnre;  and  except  u  other- 
wise specifically  proved,  shall  be  governed  Iv. 
and  subject  to,  general  laws  relating  to  crimi- 
nal procedure." 

This  section  was  amended  by  Act  Hardi 
5,  1917,  Session  Laws  of  1917,  pi.  190^  where- 
in it  Is  provided: 

"In  the  trial  of  all  cases  fat  said  municipal 

courts,  where  tbe  offense  sb  defined  by  Uie  dty 
ordinance  is  punishable  by  a  fine  only,  tbe  de- 
fendant shall  be  tried  without  a  farfr  but  la 
all  eases  where  the  defendant  Is  diarged  wUk 
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the  violation  of  a  city  orcEiiiane«t  and  where 
•aid  offense  may.  be  punishable  by  impriaon- 
ment,  the  defendant  ahall  be  entitled  to  a  trial 
by  jury  in  the  Jnatice  of  tlie  peace  court  wlOi- 
in  aaid  city.'* 

While  this  amendatory  section  does  not  In 
■peciflc  terms  state  that  a  Tiotatlon  of  a  dty 
ordinance  is  criminal  In  Its  nature,  the  dec* 
laratlon  that  "Wb^  the  oCFenae  may  be 
punishable  by  Imprlsonmoit  ttie  defendftnt 
sfaoll  be  entitled  to  a  trial  by  Jury**  Indicates 
that  such  action  Is  criminal  in  Its  nature. 

Section  4646,  R.  H  1910,  provides: 

**Actions  are  of  two  kinds:  first,  dril;  see- 
ODd,  criminal.** 

Section  B.  h.  1910,  dtf  nes  a  criminal 
actlm  thus: 

"The  procee^ng  by  which  a  perBon  charged 
with  a  public  offense  is  accused  and  brought  to 
trial  and  punished,  is  known  as  a  criminal  ae- 
don." 

Taking  into  consideration  the  proTisions 
of  the  Code  of  Criminal  Procedure,  together 
with  the  Constitution  and  statutory  enact- 
mraits  relating  to  municipal  courts,  we  can- 
not conceive  how  any  actioa  where  an  ao- 
CTjeed  will  or  might  be  subjected  to  Impris- 
onment on  any  charge  amounting  to  more 
than  a  petit  offense  can  be  anything  but  a 
criminal  action.  It  has  been  so  decided  by 
this  court  In  a  number  of  cases.  To  review 
the  reasons  and  arguments  here  in  detail 
would  extend  this  opinion  unnecessarily. 
Those  who  desire  to  analyse  the  reason  for 
eudi  holding  are  referred  to  the  following 
dedsioDS  of  this  court.  Ex  parte  Tom  John- 
son, 13  Okl.  Gr.  30,  161  Pac.  1097;  Sz  parte 
Monroe.  18  Okl.  Gr.  62, 162  Pac.  288;  Bx  parte 
Dosa,  13  Okl.  Cr.  287, 164  Pac.  180;  Ex  parte 
Oownlodt,  13  Okl.  Cr.  293,  164  Pac.  180;  Ed 
Franks  v.  City  of  Musliogee,  14  Okl.  Or.  391, 
171  Pac.  492;  City  of  Blackwell  T.  Burgett, 
14  OlfL  Cr.  682. 166  Pac.  442 ;  Miller  T.  SUte, 
191  Paa  1119;  Ex  parte  Joe  King,  13  Okl. 
Cr.  51,  161  Pac.  1102. 

In  the  King  Case,  in  the  Franks  Case,  and 
In  the  Btackwell  Case  the  offenses  charged 
were  not  crimes  under  the  statutes;  In  all 
the  other  cases  cited  the  ofTense  made  so  by 
ordinance  was  also  a  violation  of  statutory 
law,  bat  this  court  has  made  no  distinction 
In  this  regard.  The  test  as  to  whether  or 
not  the  accused  Is  entitled  to  a  Jury  Is  wheth- 
er or  not  the  punishment  will  or  might  be 
Imprisonment,  or  a  fine  and  costs  In  excess  of 
(20  for  the  nonpayment  of  which  the  ac- 
cused may  be  Impristmed.  The  dividing  line 
between  mere  petit  offenses  that  could  be 
tried  summarily  without  a  Jury  and  the 
graver  offenses  of  a  criminal  character, 
where  the  accused  is  entitled  to  a  Jury,  must 
be  arbitrarily  made  at  some  point.  The  fed- 
eral Constitution,  the  statutes  of  this  state, 
and  derisions  of  this  court  have  fixed  this 


dividing  line  at  a  pramlty  o£  130,  Including 
coBts.  In  other  words,  a  mmaldpal  court, 
under  the  holdings  of  this  court,  may  sum- 
marily and  without  a  Jury  impose  a  One  and 
costs  not  in  excess  of  920,  and  may  imprison 
the  accused  for  the  nonpayment  of  such  fine, 
but  not  wbm  the  punishment  is  or  may  be 
in  excess  of  this  sum.  See,  also.  Ex  parte 
Bochmann,  Jnst  dedded  by  this  conrt,  but 
not  yet  officially  reported. 

Under  Ihe  eonditiona  here  the  petitioner 
was  imprisoned  tor  the  nonpayment  of  a  line 
and  penalties  in  excess  of  $20,  and  following 
the  rule  laid  down  by  this  court  In  other  de- 
cisions, the  petitlcmer  was  wrongfully  denied 
the  right  of  a  trial  by  Jury. 

For  the  reasons  stated  the  writ  Is  allow- 
ed, and  tbo  respondent  Is  ordered  to  release 
the  petitioner. 

jyOYLB,  P.  J.,  ^nd  MATSON,  J,,  ooncor. 


Ex  MTte  BOCHMANN.   (No.  A-4082.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Oct  20.  1821.) 

(Bi/ltainu  hv  ^  Ootirt.} 

1.  Maslolpal  corporations  4=»639(1)— Proseou- 
tloB  lo  msfltolpal  oeart  aust  be  bagsB  ly  *)ly 
v«rtfls4  eenpMat. 

In  this  state  a  municipal  court  Is  a  ccmsti- 
tntlonal  court  and  as  such  Is  bound  by  the  con- 
stitutional provision  found  in  section  17  of 
the  BUI  of  ^bU:  "Prosecutions  may  be  in- 
stituted In  eourts  not  of  reeord  upon  a  duly 
verifled  eoi^laint.*' 

2.  Mnilolpal  oerporatlons  «S9635  —  Proeeed- 
fags  for  vlolatios  of  municipal  ordinance  gov- 
erned by  Constitstlofl  and  laws  on  orimlnal 
prooeduro. 

Under  the  federal  Constitution  and  undw 
onr  Constitution  (Bection  17,  Bill  of  Bights) 
and  sectioo  5544,  B.  Il  1910,  and  the  Act  of 
March  15,  1917  (Sess.  Laws,  c.  127),  all  prose- 
cutions for  the  violatioa  of  a  municipal  ordi- 
nance, where  the  punishment  la  or  may  be  im- 
prisonment, Involving  a  fine  and  costs  in  ex- 
cess of  $20  is  an  action  criminal  in  its  nature, 
and,  as  such,  is  governed  by  the  Constitution 
and  laws  relating  to  criminal  procedure,  so 
far  as  applicable. 

3.  MunioipaJ  oorporatlom  «»6M(I)— All 
criminal  prosecutions  reqilre  verified  writ- 
ten complalmt 

That  part  of  section  650,  B,  li  1910,  pro- 
viding that  "The  complaint  when  made  by  the 
marshal,  assistant  marshal  or  regular  policeman 
against  axij  person  arrested  without  process 
*  *  *  need  not  be  in  writing,"  is  in  oonfiict 
with  section  17  of  the  BiU  of  Sights.  Beld, 
that  all  prosecutions  of  a  criminal  nature 
should  be  maintained  upoen  a  verified  written 
complaint. 
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4.  Jiry  «=a23(l)— City  nay  sommaiily  and 
wlthont  Jury  Impose  flue  and  costs  act  ex- 
oeeiMng  twenty  dollars  and  Inprlsoa  for  noi- 
payMODt  thereof, 

A  manfciDal  court  in  this  state  may  aam- 
maril;  and  without  a  jury  impose  a  fine  and 
coats  sot  in  excess  of  $20  and  may  imprison  the 
accoaed  for  the  nonpayment  of  such  fine  and 
costs,  but  not  where  the  punishment  is  or  may 
be  imi»r!sonment,  or  ia  or  may  be  A  fine  and 
eosta  in  excess  of  this  sum. 

5.  Municipal  oorporatlORs  ®=3592(2)— City  may 
snaet  police  reoulatloas  against  vagrants  not 
Inconalstent  with  the  state  laws  thereon. 

Vagrancy  is  made  an  offense  by  general  law, 
aa  well  as  by  the  ordinances  of  the  city  of  Law- 
ton^  A  monicipality  may  enact  police  regula- 
tions not  incon^stent  witb  general  laws  on  the 
same  subject  ^e  nnnidpality  may  move  in 
the  same  direction  aa  the  LegislBtore,  but  not 
contrary  to  nor  In  an  oppoaite  direction. 

(Additional  SylUtbiu  by  Editorial  Staff.) 

6.  Evidence  iS»3  Criminal  Court  of  Ap- 
peals  will  take  JuAdal  Mtlee  Mnnlcipal 
charter  provisions. 

The  Criminal  Court  of  Appeals  will  take 
judicial  notice  of  the  provisions  of  municipal 
charters  in  this  state. 

7.  Mnnlcipal  coiiioratioH  ^s»i09,  I  l(^Pnb- 
lloaHon  and  enrollmeot  of  •rdinane*  not  es- 
sential to  validity. 

While  the  law  and  Lawton  CSty  Charter,  9 
40,  contemplate  that  all  ordinances  shall  be  re- 
corded at  length  by  the  derk  immediately  after 
passage,  this  is  a  ministerial  duty,  and  the 
omission  of  enrollment  and  paUication  will  not 
affect  its  validity. 

8.  Habeas  corpus  ^»85(l)— Rscord  of  mn- 
nlcipal court  should  show  oonvlotlon  upon 
sufficient  Isgal  testlniopy  at  palrito  trial  or 

plea  of  guilty. 
In  habeas  corpus  proceedings,  presumptions 
of  regularity  of  proceedings  of  courts  of  record 
do  not  app^  to  mnnidpal  and  other  courts  not 
of  record,  and  the  municipal  court  record  should 
show  a  conviction  under  a  monidpal  ordinance 
upon  saffident  legal  testimony  at  a  public  trial 
or  upon  a  plea  of  guilty  in  open  court  in  view 
of  Rev.  Laws  1810,  {  6D0. 

Andy  Bodtmann  was  convicted  of  va- 
grancy In  violation  of  an  ordinance  of  the 
city  of  Lawton,  Okl.,  and  sentenced  to  a  fine 
of  $20  and  costs  amounting  to  $6,  In  default 
of  which  he  was  committed  to  the  dty  jail, 
and  he  applied  to  the  county  court  of  Co- 
manche county  for  a  writ  of  habeas  corpus, 
which  was  denied,  whereupon  he  filed  an 
application  in  this  court  for  habeas  corpus. 
Writ  allowed,  and  respondent  ordered  to  re> 
lease  petitl(mer. 

0.  B.  Beevea^  of  Lawton,  for  petittoner. 
B.  L.  Fulton,  Aast  Atty.  Gen.,  and  S. 
I.  McElboes,  of  Lawton,  for  respondent 

BESSEtT,  J.  Andy  6o<4)mann,  herrtnaft- 
er  referred  to  as  the  petitioner,  was  on  tlie 


8d  day  of  S^tember,  1D21,  convicted  of  ts- 
grancy,  In  violation  of  a  cil7  ordinance  oT 
the  city  of  Lawton.  Tlds  ordinance  was 
passed  as  an  emergeacy  measure  by  the- 
board  of  commissioners  on  the  day  preced- 
ing the  ctmvictlon.  The  penalty  assessed 
was  a  fine  of  $20  and  costs  amounting  to 
$6,  and  In  default  of  the  payment  of  this 
fine  and  costs  tAe  petitioner  was  committed 
to  the  city  Jail  of  Lawton,  there  to  be  held 
until  the  fine  and  costs  should  be  paid.  Ap- 
plication was  made  to  the  comit7  court  of 
Comanche  county  for  a  writ  of  habeas 
corpus,  which  application  was  denied,  wbwe- 
upon  this  application  was  filed  In  this  court.- 
From  the  record  before  us  it  appears  that 
this  arrest  and  conviction  was  one  of  a  se- 
ries against  this  petitioner;  that  a  former 
ordinance  had  provided  for  a  maximum 
penalty  of  a  fine  of  $100  and  imprisonment 
for  a  period  of  30  days.  From  an  arrest 
and  Imprisonment  under  the  latter  named 
ordinance  the  [>eUtioner  was,  on  the  2d  day 
of  Septonber,  1921,  discharged  by  a  writ  of 
habeas  corpus  granted  by  the  county  court 
of  Comanche  county.  Upon  the  same  day 
the  emergency  ordinance  here  in  controversy 
was  passed,  the  scope  and  terms  of  both 
ordinances  being  the  same,  exc^t  that  the 
later  one  reduced  the  maximum  pMialty  for 
its  violation  to  a  fine  of  $20  and  costs.  This 
ordinance  provides  as  follows: 
"An  ordinance  defining  vagrancy,  prescrlUng 
a  penalty  therefor,  and  declaring  an  emer- 
gency. 

"Be  it  ordained  by  the  board  of  commission- 
ers of  the  dty  of  Lawton,  Oklahoma: 

"Section  1.  The  following  persons  are  va- 
grants within  the  meaning  td  this  ordinance : 

"First.  An  idle  person  who  Uvea  without 
any  means,  or  who  has  no  viable  support  and 
makes  no  exertion  to  obtain  a  livelihood  by 
honest  employment 

"Second.  Any  person  who  strolls  or  loiters 
idly  about  the  streets  of  the  dty  of  Lawton, 
having  no  local  habitation  and  no  honest  bnti- 
nesB  or  employment 

"Third.  Any  person  who  strolls  about  to  tell 
fortunes  or  to  exhibit  tricks  not  licensed  by 
law. 

"Fourth.  Any  common  prostitute,  any  man- 
ager or  controller  of  a  honae  of  prostitution 
or  ill  fame  or  any  <me  employed  therein  as 
barkeeper,  caller  of  figures  for  dances,  or 
habitual  frequenters  thereof. 

"Fifth.  Any  professional  gambler  or  gambler 
commonly  known  as  a  tln-hom  gambler,  card 
player,  or  card  sharp. 

"Sixth.  Any  person  who  goes  about  to  beg 
alma,  who  is  not  afflicted  or  diaaUed  by  a 
physical  malady  or  misfortone. 

"Seventh.    Any  habitual  dnmkard. 

"Eighth.  Any  person  who  abandons  or  neg- 
lects or  refuses  to  support  his  fanuly. 

"Section  2.  Any  person  violating  any  of  the 
provisions  of  the  above  and  foregoing  sections 
shall  be  fined  In  any  sum  not  exceeding  $20. 

"Section  8.  It  bdng  Immediately  neceasary 
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for  the  pnBeTTation  of  the  puUie  peace,  health 
-and  saietr,  an  emergeiicr  is  hereby  declared  to 
«zist,  by  reason  of  which  this  ordinance  shall 
take  effect  and  be  in  full  force  and  effect  from 
the  date  of  ita  paaaage. 
"Paaaed  tUa  2d  day  of  September.  IDSL** 

Tbe  petitioner  here  oontenda: 

(D  That  the  ordinance  la  toM  beoanee  It 
mm  never  pnbUsbed  nor  mroUed. 

<2)  That  the  municipal  eonrt  had  no  ja- 
xtedlctbm  of  the  petitioner  because  tiiere 
was  no  written  Torifled  complaint  filed 
against  him. 

(S)  That  the  allied  judgment  of  convlfN 
tion  rendered  and  entered  was  void,  for  tbe 
reason  that  the  petitioner  was  not  informed 
of  the  specific  accusatloa  against  him  and 
that  no  witnesses  were  awdm  and  no  testl- 
mony  was  introduced,  and  tbat  he  had  no 
trial  as  contemplated  by  tbe  Constitution 
and  laws  of  tbls  state. 

(4)  Tbat  tbe  petitioner  was  arrested  with- 
out a  complaint  showing  probable  cause  and 
without  a  warrant,  at  a  time  when  he  was 
not  engaged  in  the  commission  of  an  offense 
and  not  having  been  diarged  with  nor  sus- 
pected of  committing  a  felony. 

(5)  That  tbe  petitioner  was  denied  the 
rlgbt  of  a  trial  by  jury. 

[6,  7]  As  to  the  claim  tbat  the  ordinance 
under  wblch  petitioner's  arrest  was  made  Is 
void  becaase  It  had  not  been  published  nor 
enrolled  at  the  time  of  the  arrest,  it  seems 
tbat  the  publication  was  not  necessary  un- 
der tbe  provisions  of  section  40  of  tbe  char- 
ter of  tbe  city  of  Lawton.  This  court  will 
take  judicial  notice  of  tbe  provisions  of  mu- 
nicipal charters  In  this  state.  Section  40  of 
tbe  (Aarter,  among  other  things,  provides: 

"An  emergency  ordinance  shall  take  effect 
and  be  in  force  immediately  upon  its  passage.*' 

It  is  true  that  the  law  and  tbe  charter 
contemplate  tbat  all  ordinances  shall  be  re- 
corded at  length  by  the  clerk  in  an  ordi- 
nance book  immediately  after  their  passage, 
but  ttils  is  a  ministerial  duty  of  the  clerk, 
tbe  omission  of  which  wUl  not  affect  tbe 
validity  of  tbe  ordinance.  Marth  v.  City  of 
KlngflsbOT,  22  Okt.  602.  98  Pac.  4S6,  18  L. 
R.  A.  (N.  8.)  1238. 

Tbe  only  written  record,  file,  or  document 
appearing  In  this  case  appears  to  be  the  po- 
lice court  docket,  as  follows: 

Police  Conrt  Docket 

■City  of  Lawton,  Oklahoma,  n^tiff,  t.  Andy 
Boc^mann,  Defendant. 
Case  No.  964. 


Ci^  Attorney. 

CaxI  Troneberger,  Witnesi. 

 r—  Logan,  Witness. 

In  the  Police  Court  of  the  C^ty  of  Lawton, 

State  of  Okla.    Before   ^  Police  Judge. 

 ,  Acting  Police  Judge. 

And  now  on  this  Sd  day  of  September,  1921, 
■cnnea  the  defendant  arrested  by  Policeman 


Logan,  upon  warrant  lasned  npon  witness  com- 
plaint (or  upon  verbal  charge  of  said  officer) 
alleging  that  said  defendant  did  within  the 
corporate  limits  of  said  dty  unlawfully  and 
willfully  violate  ordinance  No.  —  In  the 
following  manner,  to  wit,  vagrancy. 

And  said  defendant  being  arraigned  at  the 
bar  and  demanded  of  bow  he  would  acquit  him- 
self, for  plea  aays  he  is  not  guilty. 

Ther^ore  the  oonrt  flnda  that  the  defendant 
Is  goilty  as  diaq^  and  It  is  ordered  bj  the 
court  that  the  said  defendant  pay  a  fine  of  $20, 
together  with  the  costs  of  tills  case  taxed  at 
96,  and  serve  ■■  days  in  tlie  dty  jail  and  the 
defendant  stand  ctHnmltted  nntil  fine  and  cost^ 
are  paid. 

John  Msnnhig,  Police  Jndge. 

[1,  I]  It  Is  conceded  ttiat  th^  was  no 
formal  written  comi^aint,  verified  or  other- 
wise, made  in  this  case. 

Secdm  1.  art  7,  of  tbe  Oonstltntlon  pro- 
vides: 

"Tbe  judicial  power  of  this  state  shall  be 
vested  in  the  Senate,  sitting  as  a  court  of 
impeachment,  a  Supreme  Court  district  courts, 
county  courts,  courts  of  justices  of  tbe  peace, 
mimicipal  courts,  and  sudi  other  courts,  com- 
missions or  boards,  inferior  to  the  Supreme 
Court,  as  may  be  established  by  law." 

Section  647,  R.  L.  1910,  provides  tbat  the 
police  judge  shall  have  original  exclusive 
jurisdiction  to  bear  and  determine  all  of- 
fenses against  the  ordinances  of  the  dty. 

Section  17  of  the  Bill  of  Bights  provides: 

"Prosecutions  may  be  institnted  in  courts 
not  of  record  upon  a  duly  verified  complaint" 

From  section  1,  art  7,  of  the  Constitu- 
tion, quoted  above,  It  will  be  seen  that  the 
munldpal  court  Is  a  constitutional  court,  and 
it  would  seem  tbat  the  constitutional  provi- 
sion requiring  a  verified  complaint  Is  manda- 
tory upon  such  a  court  This  condnslon  Is 
ctmfirmed  the  provisions  of  section  1,  e. 
147,  Session  Laws  ot  1916,  as  amended  by 
Act  March  19,  1917  (Session  Laws,  p.  190). 
Section  1,  c  147,  Session  l4iws  of  1016,  Is  as 
follows: 

"The  term  'municipal  courts'  as  herein  used 
is  hereby  defined  to  mean  and  include  all  the 
courts  of  the  state  of  Oklahoma,  organised  and 
existing  in  the  various  towns  and  dties  there- 
of which  shall  have  and  possess,  under  the 
laws  of  the  state,  original  jurisdiction  to  hear 
and  determine  offenses  against  the  ordinances 
of  munidpalities,  and  an  'offense'  is  hereby  de- 
fined to  mean  the  doing  of  some  act,  or  the  fail- 
ure to  perform  some  duty,  commanded  by  some 
municipal  ordinance  or  by  law  and  for  the  vio- 
lation of  which  a  penalty  or  punishment  is  pro- 
vided thereby.  Such  proceedings  are  hereby  de- 
clared to  be  criminal  in  their  nature;  and  ex- 
cept as  otherwise  spedflcally  provided,  shall 
be  governed  by»  and  subject  to,  general  laws 
relating  to  criminal  procednre." 

So  tbe  law  stood  until  the  act  of  March  15, 
1917,  was  passed,  ^titled  "An  act  am^dlng 
aectloai    8)  4  and  6^  and  r^eallng  sectlMi 
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11  of  the  act  of  1915.*'  etc.  Section  1  of  this 
amendatory  act  Is  as  follows: 

"The  term  manldpal  comrts,  u  heraiii  used, 
ii  heiebj  defined  to  metn  and  indude  all 
courts  in  the  state  of  Oklahoma,  on enked  axtd 
existing  in  the  varioiiB  towns  and  cities  there- 
of, that  shall  hsTe  and  possess  under  the  Con- 
stitution and  IswB  of  the  state,  original  Joris- 
diction  to  hear  and  determine  offenses  against 
ordinances  of  mnnicipalitles,  and  offense  is 
hereby  defined  to  mean  the  doing  of  some  act 
prohibited,  or  the  failure  to  perform  some  duty 
conunanded  by  ^e  maoicipal  ordinances,  and 
for  the  violation  of  which  a  penalty  m  pnn- 
ishment  is  prorided.  It  Is  farther  provided 
that  in  the  trial  of  all  cases  in  said  munidpal 
courts  where  the  offense  as  defined  by  the  dty 
ordinance  Is  punishable  by  a  fine  only,  the  de- 
fendant shall  be  tried  without  a  Jury,  but  in  all 
cases  where  the  defendant  is  charged  with  the 
violation  of  a  dty  ordinance,  and  where  said 
offense  may  be  punishable  by  imprisonment,  the 
defendant  shall  be  entitled  to  a  trial  by  a  jury 
in  the  Justice  of  the  peace  court  witiun  said 
dty.  *  *  *  and  it  shall  be  the  duty  of  the 
Ats  attorney  to  prosecnte  said  offense  in  sach 
justice  of  the  peace  or  county  court  in  the  name 
of  the  dty,  said  jury  to  be  drawn  and  selected 
in  tbe  justice  court  In  the  same  manner  as 
provided  by  law  for  jotles  in  said  Justice  of 
the  peace  courts,  and  each  juryman  shall  re- 
ceive fifty  (tSO)  cents  per  day  for  each  trial, 
same  to  he  taxed  as  costs  ia  the  case  and 
jury  trials  in  the  county  court  to  be  conducted 
in  all  respects  the  same  as  now  provided  there- 
in. All  fines  collected  by  the  justice  of  the 
peace  or  eoanty  coait  In  the  trial  of  sncb  cases 
shall  be  paid  to  the  dty  treasurer  and  his  re- 
ceipt taken  therefor,  and  all  snch  fines  shall  be 
credited  to  tbe  general  fund  of  such  dty.  And, 
provided  further,  that  when  any  person  is  ar- 
rested, charged  with  any  offense  as  herein  de- 
fined, he  shall  be  taken  forthwith  before  the 
munidpal  Judge,  the  county  judge,  or  some 
justice  of  tbe  peace  having  jurisdiction,  and 
the  amount  of  bis  bail  shall  be  fixed  and  an  op- 
portunity given  him  to  make  such  bail,  and 
such  judge  or  Justice  of  the  peace  ohaU  ad- 
mit stdd  defentoat  to  bail  in  tiie  amount  uid 
manner  provided  by  the  ordinance  of  said  dtj." 

While  this  amendatwy  section  does  not  In 
specific  terms  state  tliat  a  vi<dation  of  a  dty 
ordinance  is  criminal  In  its  nature,  the  dec- 
laration that  "an  offense  is  hereby  defined  to 
mean  the  doing  of  some  act  problhlted  or 
failure  to  perform  some  duty  commanded  1^ 
the  municipal  ordinances,  and  for  the  viola- 
tion of  which  a  poialty  or  punishment  is  pro- 
vided," considered  with  the  other  proviatons 
(tf  tbls  act,  indicates  that  the  proceeding  Is 
criminal  In  its  nature  In  every  case,  exciting 
mere  petit  offenses,  in  which  the  punishment 
Is  or  may  be  imprisonment, 

SectlcHi  4646,  R.  Ia  1910,  provides: 

"Actions  are  of  two  kinds:  First,  di^;  sec- 
ond, criminal.'' 

Section  idem,  defines  a  criminal  ac- 
tion thuax 
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proceeding  by  which  a  party  (barged 
with  a  public  offense  is  accused  and  brought  to 
trial  and  ponisbment,  is  known  as  a  criminal 
action.*^ 

Taking  Into  consideration  the  provisions  of 
the  Code  of  Criminal  Procedure,  together 
with  the  Constitution  and  statutory  enact- 
ments relating  to  municipal  courts,  we  can- 
not cmcelve  how  any  action  in  which  an  ac- 
cused will  or  might  be  subjected  to  Imprison- 
ment on  any  charge  amounting  to  more  than 
a  mere  petit  otrense  can  be  anything  but  a 
criminal  action.  It  has  been  so  dedded  by 
this  court  In  a  number  of  cases.  To  review 
the  reasons  and  arguments  here  in  detail 
would  extend  this  o^nlon  nnnecessarily. 
Those  who  desire  to  analyse  the  reason  for 
such  holding  are  referred  to  the  following 
decisions  of  this  court:  Ex  parte  Tom  John- 
son, 13  OkL  Cr.  30,  161  Pac.  1097;  Ex  parte 
Monroe,  13  OkL  Cr.  62,  162  Pac.  233;  Ex 
parte  Doza,  13  OkL  Or.  287,  164  Pac.  130: 
Ex  parte  Oownlock,  13  Okl.  Cr.  293,  164  Pac. 
130;  Ed  Franks  v.  City  of  Muskogee,  14  Okl. 
Cr.  391.  171  Pac.  4S2 ;  City  of  BlackweU  v. 
Burgett,  14  Okl.  Cr.  682,  166  Pac  442;  Mil- 
ler v.  State,  191  Pac.  1119;  Ex  parte  Joe 
King,  13  Okl.  Or.  61,  161  Pac.  1102. 

In  the  King  Case,  In  the  Franks  Case,  and 
in  tbe  Blackwdl  Case,  the  offenses  charge<l 
were  not  crimes  under  the  statutes;  in  all 
the  other  cases  cited  the  offense  made  so  by 
ordinance  was  also  a  violation  of  statutory- 
law,  but  this  court  has  made  no  distlnctiou 
In  this  regard.  The  test  as  to  whether  or  not 
the  accused  Is  entitled  to  a  Jury  la  whether 
or  not  tbe  punishment  will  or  ml^t  be  Im- 
prisonment, or  a  fine  and  costs  in  excess  of 
$20,  for  the  nonpayment  of  which  the  accused 
may  be  Imprisoned.  In  other  words,  a  mu- 
nicipal court,  nnder  tbe  headings  of  this  court, 
may  summarliy  and  wltibout  a  Jury  impose  a 
fine  and  costs  not  In  excess  of  |20,  and  may 
Imprison  the  ftccnaed  for  the  nonp^rment  of 
such  fine  and  costs,  but  not  where  the  punish- 
ment Is  or  may  be  Imprisonment,  w  is  or 
may  be  a  fine  and  costs  In  excess  <tf  fiUs  sum- 
Ex  parte  Johnson,  201  Pac  638,  jnst  decided 
by  this  court,  bnt  not  yet  offldally  reported. 

[1,  B]  Section  660,  R.  L.  1910,  provides: 

"Tbe  complaint,  when  made  by  tbe  marshal, 
assistant  marshal  or  regular  priieeman  agaiDat 
any  person  arrested  witiioat  ivocess  snd  in  cus- 
tody, need  not  be  in  writing." 

Section  6664,  B.  L.  1910,  provides  how  a 
peace  ofllca  m^  malce  an  arrest  witbont  a 

warrant;  as  follows: 

First.  For  s  public  offense,  committed  or  at- 
tempted in  his  presence. 

Second.  When  the  person  arrested  has  com- 
mitted a  felony,  although  not  in  his  j^esence. 

Third.  When  a  felony  has  In  fact  been 
committed  and  he  has  reasonaUe  cause  for 
believing  Ui*  person  anestsd  to  have  enn- 
mittedib 
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Fourth.  On  a  ehwge,  nftde  iip<n  nasmabU 
canae,  of  the  commiuton  <d  a  felonr  by  th« 
partr  aeenaed. 

Bveiy  peraon  accnnd  (tf  u  oflanuHi  under 
the  Gonatltatlon  and  sUtutee  of  ttala  itate, 
has  a  right  to  be  informed  of  the  nature  and 
cause  of  the  aocnsatlon  against  him.  Ho  has 
a  right  to  be  rcipresrated  hy  counsel  and  to 
have  compulsory  process  to  obtain  witnesses 
in  Us  brtiall  It  is  dUBcnlt  to  see  how  ttdn 
can  be  safely  and  orderlr  aceompHaTied  with- 
out a  definite  written  accusation  or  oom- 
Idalnt.  McQuUlin  on  Municipal  Ordlnancea, 
ii  a06  and  306. 

Doubtless  it  was  for  this  reason  that  cur 
Constitution  provides  for  a  verlfled  written 
complaint,  and  a  written  complaint  is  requliv 
ed  in  municipal  courts  In  nearly  all  of  the 
states.  The  exertions,  so  tax  as  we  are  able 
to  ascertain,  are  in  Nevada,  Massachusetts, 
and  ArkansaB,  where  a  complaint  may  be 
made  orally  and  made  a  matter  of  record 
by  the  police  maglstrata  8  McQnlllln  oa 
Uoniclpal  Corporations,  S  1045  and  notes. 

There  are  many  loos^  general  statements 
in  the  boobs  as  to  the  authority  of  a  peace 
ofilcer  to  make  an  arrest  for  a  misdemeanor 
vitbout  a  warrant  At  common  law  oflOcers 
had  power  to  arrest  for  the  commission  of  a 
misdemeanor  when  the  offense  was  commit- 
ted In  the  presence  of  the  officer.  Our  stat- 
utes on  this  subject  follow  the  common  law. 
This  mle,  of  course,  does  not  apply  where 
the  accosed  Is  charged  with  m  suspected  of  a 
felony. 

If  a  prosecution  In  a  municipal  court,  un- 
der our  Constttiitlon  and  statutes,  may  be 
maintained  without  a  written  complaint 
against  one  In  custody,  arrested  without  a 
warrant,  It  necessarily  follows  that  such  ar- 
rest and  custody  must  be  for  an  offense  com- 
mitted or  attempted  in  the  presence  of  the 
officer.  Otherwise,  the  arrest  and  detention 
of  the  accused  would  be  in  violation  of  both 
the  Ccmstitntlon  and  the  sUtutes.  It  may  be 
that  tbe  offense  of  vagrancy,  according  to  the 
several  definitions  of  the  offense  contained 
in  the  ordinance,  could  be  committed  In  the 
presence  of  tbe  arresting  officer.  ITpCHi  this 
point  the  record  in  this  case  is  ^lent,  and 
to  obviate  such  uncertainties  and  possible 
miscarriage  of  justice  there  should  be  8<xue 
kind  of  complaint  or  writtrai  accusation  to 
promote  and  facilitate  an  orderly  Investiga- 
tion of  a  spediflc,  definite  charge,  to  which 
the  accused  could  Intelligently  plead  and 
from  which  he  could  appeal  if  he  so  desired. 

Where  tiie  Okmstitution  and  statntes  toudip 
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lug  u^on  ttie  same  pn^KMltlon  are  in  oonfilct, 
and  Irreconcilably  so,  the  Constitution  must 
of  course  prevail.  This  is  eotedsUy  tnie 
where  the  constitutional  provislMi  is  definite, 
certain,  and  piandatory,  evincing  a  dear  poU- 
cy  intotded  by  the  fnmera  of  tbe  Omstitu- 
tion,  and  where  such  pfdicy  is  salotaxy  siid 
reas(»able. 

In  this  coantzy  every  person  accused  of  an 
(rffoise  must  bo  given  on  opportonlty  to  de- 
fend hlmscAt,  He  has  the  tight  of  being  ctm- 
fnmted  with  his  accusers  and  of  being  ap- 
prised of  the  accusations  against  lilm.  This 
Is  a  maxim  (tf  natuial  Justice,  dear  to  every 
buman  heart  and  sssodated  with  every  prin- 
dide  of  our  Jurisprudence.  Convlctttm-  found- 
ed upcn  ex  parte  accusatlona  Is  the  most 
terrible  q;>eeles  ot  despotism  tiiat  the  human 
mind  can  conceive.  It  Is  not  only  a  violation 
of  tlw  most  ol»vloo8  dictates  of  common  law, 
but  it  Is  destitute  «t  every  principle  by  which 
tbe  social  compatA  la  supported.  3  McQullUn 
on  Municipal  Corporations,  {  1066  and  notes. 

We  hold,  therefore,  tiiat  in  all  cases  In- 
Tolvlng  a  penalty  for  the  violation  of  a  munici- 
pal ordinance,  pending  before  a  municipal 
Judge,  prosecutions  should  be  predicated  and 
maintained  upon  a  verified  written  complaint 
[I]  The  petitioner  cwt^ids  that  no  wit- 
nesses were  sworn  and  no  testimimy  Introduc- 
ed, and  the  record  of  the  proceedings  and  ad- 
missions of  counsel  might  bear  out  this  con- 
tratlon.  Otherwise  the  xeomrd  Is  silent  up<m 
this  question. 

"In  no  case  shsll  a  Judgment  of  conviction  be 
rendarcd.  except  upon  sufficient  legal  testi- 
mony given  at  a  pnblic  trial,  or  npon  a  plea  of 
guilty  made  in  open  court"    Section  600,  B. 

L.  i8ia 

In  courts  not  of  record  there  should  be  a 
showing  that  this  provision  of  the  statute 
was  observed.  Presumptl<ms  of  the  regulari- 
ty of  proceedings  of  courts  of  record  do  not 
apply  to  municipal  courts  and  otber  courts 
not  of  record. 

[4]  Under  the  conditions  here  the  petition- 
er was  imprisoned  for  tbe  nonpayment  of  a 
fine  and  poialties  in  excess  of  fS^,  and,  Al- 
lowing tbe  rule  laid  down  by  this  court  tn 
other  decisions,  tbe  petitioner  has  a  right  to 
a  trial  by  Jory,  and  under  the  drcnmstances 
here  such  right  to  trial  1^  Jury  was  not 
waived. 

For  the  reasons  stated  the  writ  is  allowed, 
and  tbe  reqiondent  Is  ordered  to  rdease  the 
peUtimer. 

DOYLE,  P.  7.,  ana  MATSON,  7^  omcnr. 


Digitized  by 


642 


201  PACIFIC  REPORTER 


(Or. 


SCOTT  tt  MK.  V.  WALLACE  It  at. 

(Supreme  Coart  of  Oregon.    Oct.  28,  1821.) 

1.  Fraud  4s>3 1— Remedies  of  defrauded  pur- 
ehasar. 

PuTchaser,  ha.v'mg  been  indaced  to  enter  in- 
to a  contract  by  fraud,  may,  upon  discovery  of 
the  frand,  either  affirm  the  contract  and  sue 
for  damages,  or  disaffirm  it  and  be  reinstated 
in  the  position  in  which  be  was  before  it  was 
consammatedt  bat  cannot  aval  Wwu«aW  of 
both  remedies. 

2.  Vendor  and  purotiaser  «=>l  17— Parohasw  to 
rescind  contract  must  promptly  restore  con- 
sideration. 

-  Purchaser  to  rescind  contract  for  fraud 
must  act  promptly  and  return  or  offer  to  re- 
turn what  he  has  received  under  the  contract. 

3.  Fraud  «=:959(3)— Measure  ef  danaiet  for 
false  representations  stated. 

The  measare  of  damages  for  false  repre- 
sentations inducing  exchange  of  property  is 
the  difference  between  the  market  value  of  the 
property  parted  with  by  the  person  defrauded 
and  the  market  value  of  the  property  received 

him. 

Department  1. 

Ai^>eal  from  Circuit  Ck>Qrt,  Lane  Couni?; 
G.  F.  Sklpworth,  Judge. 

Action  by  L.  S.  Scott  and  wife  against 
Ida  A.  WaUace,  O.  W.  Wallace,  ana  anothra. 
Decree  for  platntiffa,  and  named  defoidants 
appeal.  Affirmed. 

Claiming  that  there  is  an  unpaid  balance 
thereon  due  from  the  defendants  to  him,  Ll  S. 
Scott  and  his  wife,  as  plaintiffs,  bring  this 
suit  to  forecIOBe  a  contntct  whereby  the  de- 
fradants  agreed  to  purchase  f rtmi  L.  S.  Soott 
a  tract  of  100.04  acres  of  land  in  Ume  ooim- 
ty.  The  agreement  is  admitted  by  the  de- 
fmdants,  and  in  substance  la  that  tiiey  agreed 
to  ezdiange  a  tract  of  17  acres  for  the  lar- 
ger tract  of  150.04  acres,  taking  the  latter 
property  subject  to  a  mortgage  of  $4,000  and 
agreeing  to  pay  94,000  In  addition  thereto, 
as  evidence  of  which  they  gave  their  note  to 
Scott  dated  June  24,  1919,  and  due  Septem- 
ber 1  of  that  year,  for  $4,000,  with  Interest 
at  8  per  cent  per  annnm  from  its  date  until 
paid.  It  appears  that  the  defendants  con- 
veyed to  the  plaintiffs  the  17-acre  tract,  and, 
as  the  contract  provided,  the  latter  put  into 
escrow  for  the  defendante  a  deed  to  the  150.- 
04  acres,  to  be  delivered  on  payment  of  the 
note.  When  the  note  matured,  the  defend- 
ants refused  to  pay  It;  hence  this  suit  to 
foreclose  the  contract. 

The  defendants  essay  to  counterclaim  In 
damages  on  the  ground  that  the  plaintiffs 
fraudulently  represented  that  there  were  90 
acres  of  the  land  under  cultivation,  whereas 
in  fact  there  were  but  65  acres,  tiiat  there 
were  said  to  be  70  acres  of  growing  wheat 


thereon,  when  the  area  thereof  was  <mly  37.- 
87  acres,  and  that  the  plaintiff  U  S.  Scott 
represented  that  there  was  no  rock  on  the 
land  except  three  i^Ies  of  loose  rode  on  the 
cultivated  land,  whereas  In  truth  the  land 
under  cultivation  is  full  of  rock,  both  loose 
and  In  boulders  and  ledges.  The  damages 
claimed  by  the  d^endants  on  account  of  the 
various  alleged  misrepresentations  amount 
to  $4,500.  As  a  further  counterclaim,  the  de- 
fendants allege  that  the  i^aintiffs  represented 
I  that  the  land  was  free  of  Incambrance  ex* 
;  G^t  the  $4,000  mortgage  mentioned,  whereas 
I  in  fact  there  was  an  additional  mortgage 
of  $204.56  upon  which  had  been  paid  $23.34. 
The  reply  traversed  the  allegations  of  fraud 
and  averred  new  matter  not  necessary  to  be 
considered. 

The  circuit  court  heard  the  testimony  and 
made  findings  of  fact  and  conclusions  of  law 
to  the  effect  that  the  defendants  were  not 
damaged  In  any  sum,  because  they  had  re- 
ceived full  value  for  all  they  had  parted  with 
:  and  agreed  to  pay,  but  that  they  were  enti- 
tled to  an  abatement  of  the  purchase  price 
in  the  sum  of  $181.22,  that  b^g  the  amount 
unpaid  on  the  mortage  of  $204.8^  and  en- 
tered a  decree  of  foreclosure,  frma  which  the 
defendants  appeal. 

John  M.  Williams,  of  Eugene  (M.  Yem<m 
Parsons,  of  PorUand,  and  Williams  &  Bean, 
of  Eugene,  on  the  brief),  for  appellants. 

Charles  A.  Hardy,  of  Eugene,  for  respond- 
ents. 

BURNBOrr,  C  J.  (after  stating  the  facts 
as  above).  [1.  2]  The  defendants  agreed  to 
buy  the  land  on  the  terms  specified  in  the 
contract  In  respect  to  the  question  of  fraud 
in  such  cases  the  rule  has  been  established 
in  this  state  by  the  leading  case  of  Scott  v. 
Walton,  32  Or.  400,  464,  52  Paa  180.  181,  in 
this  language: 

"A  party  who  has  been  induced  to  enter  Into 
a  contract  by  fraud  has,  upon  its  discovery,  an 
election  of  remedies.  He  may  either  affirm 
the  contract,  and  sue  for  damages,  or  disaffirm 
It,  and  be  reinstated  in  the  position  In  which  he 
was  before  It  was  consummated.  These  rem- 
edies, however,  are  not  concurrent,  but  wholly 
inconsistent  The  adoption  of  one  is  the  ex- 
clusion of  the  other.  If  he  desires  to  rescind, 
he  must  act  promptly,  and  return  or  offer  to 
return  what  he  has  received  under  the  contract 
He  cannot  retain  the  fruits  of  the  contract 
awaiting  future  developments  to  determine 
whether  it  will  be  more  profitable  for  him  to 
affirm  or  disaffirm  It  Any  delay  on  his  part, 
and  espedally  bis  remaining  in  possession  of 
the  pr(^erty  received  by  him  under  the  con- 
tract, and  dealing  with  it  as  his  own,  will  be 
evidence  of  his  Intention  to  aUde  by  the  oon- 
tract" 

[3]  In  this  case  the  defendants  have  re* 
malned  In  possession  of  the  land  la  question, 
and  there  Is  no  pretense  tiiat  fh^  have  offo^ 
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Or^  BBOWN  AUSTIN 

(a»i  p.> 

ed  to  retam  It  to  fbe  plalntttb.  Galled  opon 
to  pay  tbe  balance  dm  on  the  porchase  price, 
tlier  have  adopted  the  alternative  of  afflnn- 
Ing  the  ccoitract  and  oountertlalmlnff  for 
damages  tat  the  alleged  fraud.  The  rale 
vpon  the  qoeatloa  of  dami^ies  la  thua  stated 
In  Ward  t.  JauBtu,  87  Or.  814,  817»  170  Paa 
538,689: 
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"It  is  settled  in  this  state  that  hi  an  action 
to  recover  damages  for  false  representations 
inducing  an  exchange  of  property  the  measure 
of  damages  la  tbe  difference  between  the  mar- 
ket Talue  of  the  property  parted  with  by  the 
person  defrauded  and  the  market  value  of  the 
pnqwrty  recelTed  by  him"— citing  numerous  an- 
thorities. 

With  these  rules  of  law  established,  as 
they  are,  by  a  long  list  of  precedents,  the 
question  resolres  Itself  into  one  of  fact 
whether  or  not  the  defendants  have  been 
damaged.  The  query  is  whether  their  al- 
lied damage,  when  tested  by  the  standard 
of  Ward  v.  Jenaon,  supra,  amounts  to  some- 
thing or  nothing. 

The  drcnit  court,  having  met  the  witness- 
es face  to  face  and  having  heard  them  testi- 
fy, has  arrived  at  the  conclusion  that  lu  the 
Bnal  analysis  tbe  defendants  received  full 
value  for  what  they  gave  and  promised  to 
pay.  A  careful  reading  of  the  paper  record 
before  us  Induces  the  conclnslMi  that  the  de- 
cision of  the  circuit  eourt  is  sustained  by 
tbe  preponderance  of  the  testimony.  Tbe 
trial  judge  was  in  a  far  better  position  to 
determine  this  question  of  fact  than  we,  who 
have  before  us  only  the  cold  lines  of  the 
printed  record.  But  we  are  Qie  more  ready 
to  affirm  bis  decision  because  the  data  before 
us  convinces  us  that  the  questltm  of  fact  was 
rightly  decided. 

Computing  tbe  amonnt  due  upon  the  note 
^ven  by  the  defendants,  the  court  deducted 
what  was  due  and  unpaid  upon  the  second 
mortgage  on  the  land  In  question,  and  en- 
tered Judgment  for  the  balance  and  for  at- 
torneys' fees  in  the  sum  of  $300.  AnrlvlDg 
at  the  same  contusion  on  the  hearing  do 
novo,  the  decree  will  be  that  the  plaintiff  I* 
S.  Scott  will  recover  from  defendants  the 
net  balance  due  upon  the  note  as  thus  com- 
puted, together  with  attorneys'  fees  of  $300; 
ttiat  unless  this  balance  is  paid  within  90 
days  from  the  filing  of  the  mandate  In  the  clr- 
cnib  court,  the  land  shall  be  sold  for  the  sat- 
IsfactloQ  of  tbe  amount  due  on  the  decree 
and  the  cost  end  charges  of  sale,  and,  if  any 
surplus  remain.  It  shall  be  paid  to  the  defend- 
ant Ida  A.  Wallace,  as  It  Is  admitted  that  she 
was  to  have  the  title  to  tbe  land;  and  that 
neither  party  recover  costs  or  diabnraements 
in  this  court  or  in  the  drcolt  ooorL 

McBBIDi;  HABBIB,  and  BROWN,  JJ^ 
concur. 


BROWN  V.  AUSTIN  et  aT. 


(Supreme  Oonrt  of  Oregon.  Nov.  6,  iSZL) 


1.  Fraods,  statBto  sf  «s>44(l}— Oral  ooetnut 
to  pay  a  persoe  oertaia  tam  when  he  arrived 
at  age  of  21  held  void  as  not  te  be  perfomed 
In  one  year. 

An  oral  agreement  of  one  who  married 
plaintiffs  mother  to  pay  plaintiff  $1,000  when 
he  should  arrive  at  the  age  of  21  years,  in  con- 
sideration of  $400  turned  over  to  him  by  tbe 
mother,  who-  was  holding  It  in  trust  for  plain- 
tiff, which  was  impossible  of  performance  with- 
in one  year,  was  void,  under  Or.  Laws,  i  8^ 

2.  LinltatloR  of  aetloss  ^r49<5]— No  tolllno 
by  BOW  prenfse  where  promise  not  aeoepted. 

Where  decedent  received  trust  moneys  from 
plaintiff's  mother,  and  agreed  to  pay  plaintiff 
$1,000  when  he  reached  21  years  of  age,  and 
plaintiflt  attained  majority  in  1905,  when  de- 
cedent informed  bim  tliat,  if  plaintiff  would 
forego  payment  at  that  time,  he  would  provide 
for  hhn  in  his  last  win  and  testament,  there 
was  no  tolling  of  Or.  Laws,  {  1241,  as  on  a 
new  promise,  where  such  offer  was  not  agreed 
to  by  plaintiff,  and,  for  all  that  appears,  plain- 
tiff could  have  commenced  an  action  at  any 
time,  and  hi  1^19  It  must  be  held  that  action 
to  recover  such  $1,000  and  interest  was  barred. 

In  Banc 

Appeal  from  Circuit  Court,  Multnomah 
OounQr;  John  McCourt,  Judge 

Action  by  Charlea  Brown  against  John 
Austin  and  another,  as  executors  of  the  will 
of  George  Gardner,  deceased.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
and  remanded. 

The  defendants  are  the  executors  of  the 
last  will  and  testament  of  Oeorge  Gardner, 
deceased,  who  died  May  30,  1919,  and  whom 
Annie  Brovm,  the  mother  of  the  plaintiff, 
married  in  S^tember,  1885.  Paul  O.  Brown, 
father  of  Charles  Brown,  plaintiff  herein, 
died  in  February.  1S85.  All  the  foregoing 
statements  are  admitted  by  the  pleadings. 

The  complaint  alleges  that  Paul  C.  Brown 
left  "in  trust  for  his  child,  Charles  Brown, 
plaintiff  herein,  the  sum  of  $400."  That 
pleading  charges  that,  shortly  after  the  mar^ 
riage  of  George  Gardner  and  Annie  Brown, 
he  prevailed  upon  ber  to  loan  to  him  the 
trust  fund  of  $400  on  bis  promise  that,  wha 
Charlea  Brown  should  attain  the  age  of  21 
years,  Gardner  would  pay  to  the  plaintiff 
$1,000,  and  that  tbe  plaintlfTs  mother,  then 
the  wife  of  Gardner,  loaned  the  $400  to 
Gardner  on  those  cmdltions.  TbB  complaint 
also  contains  the  following  allegation: 

"That  when  said  Charles  Brown,  plaintiff 
herein,  attained  the  age  of  21  years,  he  de- 
manded of  tbe  said  George  Gardner  an  ac- 
counting, in  the  matter  of  payment  of  $1,000  <hi 
account  of  the  trust  fund     $40(^  loaned  to  the 
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BEPOBTEB 


(Or. 


Bald  Gcorffe  Oardner.  That  the  said  Qe«rge 
Gardner  Informed  the  aaid  Cbarlea  Brown  that 
if  he,  the  aald  Charles  Brown,  would  forego 
payment  at  that  time  of  the  said  sum  of  $1,000 
due. from  the  said  George  Gardner  to  the  said 
Charles  Brown,  that  be,  the  said  George  Gard- 
ner, would  in  his  last  wUl  and  testament,  pro- 
vide that  the  said  Charles  Brown  would  share 
equally  in  the  estate  the  said  George  Gard- 
ner with  the  sorriving  children  of  the  said 
George  Gardner.  That  the  said  Charles  Brown, 
idsintiff  herein,  relTing  on  the  promises  and 
representatioiis  of  the  said  George  Gardner, 
and  the  agreement  then  entered  into,  that  he, 
the  said  Charles  Brown,  would  at  the  death  of 
the  said  George  Gardner  share  equally  with 
the  fcurriving  children  of  the  said  George  Gard- 
ner in  the  estate,  took  no  further  action  to  en- 
force the  payment  of  the  said  $1,000." 

It  Uf  charged  and  admitted  that  Gardner 
left  a  will,  which  was  duly  admitted  to  pro- 
hate  on  June  4,  1919,  bequeathing  to  Cbarlea 
Brown  the  sum  of  $400  only.  The  complaint 
ftTOS  that  Gardnn  left  an  estate  of  the  val- 
ue ot  $12,000,  and  that  by  reason  of  his  fail- 
ure to  make  a  will  allowing  the  fdalntlff  a 
one-fourth  interest  In  the  estate  the  latter 
has  beOi  damaged  In  the  amount  ot  ^3,000. 
It  is  admitted  that  the  plalntUf  iirraented  a 
cialm  to  the  defendants,  and  they  rejected 
it  nie  amount  of  the  dalm  is  not  stated, 
but  the  plaintiff  demands  ^dgment  against 
the  defendants  as  executors  In  the  sum  of 
$SJXia  The  allegation  relating  to  the  origw 
Inal  loan  of  $400  and  the  promise  to  pay 
$1,000  on  the  arrival  of  the  plaintiff  at  ma- 
jority, and  the  allegation  quoted  relating  to 
the  arrangement  made  betwem  the  plain- 
tiff and  Gardner  at  the  time  the  plaintiff 
reached  the  age  of  21  years,  as  well  as  the 
damage  allied,  are  all  denied. 

During  the  progress  of  the  trial  the  court 
held  that  the  agreement  attempted  to  be 
stated  In  the  quoted  all^tfon  was  within 
the  statute  of  frauds,  and  hence  was  void, 
because  no  Writing  was  produced  in  evidence 
thereof.  The  defendants  moved  for  nonsuit, 
on  the  ground  that  no  cause  had  been  prov- 
ed sufficient  to  be  submitted  to  the  jury ;  but 
the  court  overruled  the  motion  and  allowed 
the  case  to  proceed,  on  the  theory  that 
onougli  was  averred  In  the  complaint  to  show 
a  cause  of  action  as  for  money  had  and  re- 
ceived. Under  this  view  of  the  Readings 
the  trial  resulted  fn  a  v^dlct  In  tavor  of  the 
plaintiff  for  $1,44S.  From  the  conssQuent 
Judgment  the  defendants  appeal, 

W.  T.  Masters,  ot  Portland,  for  appdlants. 
Leslie  S.  Parker  and  Allen  A  Boberta,  all 
of  Portland,  for  respondent 

BUBNETT,  0.  7.  (after  stating  the  facts 
as  above).  Tlie  plalntllTs  testlmooy  Is  to  the 
effect  that  be  was  about  9  months  of  age 
when  his  father  died.  In  February,  1885,  and 
that  he  attained  tiie  age  of  21  years  In  ICay, 


190B.  It  is  admitted  In  the  pleadings  that 
his  mother  married  Gardner  in  S^tember, 
1886.  He  states  that  in  the  antuma  of  1904, 
prior  to  his  coming  to  the  age  ot  majority, 
he  had  a  talk  with  Gardner  and  liia  than 
wife;  plalntlfFs  motliu  having  died,  and 
Gardnw  having  married  again.  He  sold  he 
had  been  infbrmed  by  one  of  the  defendants 
that  there  was  money  coming  to  him  fran 
Gardner,  and  tliat  during  that  talk  referred 
to,  which  he  afterwards  had  with  Gardner 
and  the  lattor's  wife,  "they  owned  op  to  it 
that  I  had  mon^  coming  from  my  father, 
and  they  told  me,  then  and  there,  that  If  I 
didn't  make  any  trouble  for  them  they 
would  give  me  an  equal  share  with  the  rest 
of  the  children."  He  further  says  In  sul>- 
^nce,  that  after  the  death  of  the  then 
Mrs.  Gardner,  "My  stepfather  said  at  differ- 
ent times  that  be  would  glre  me  an  equal 
share  with  the  rest  of  them.  He  came  to 
my  place,  and  he  said  be  was  going  to  see 
that  I  got  my  share.  Just  like  the  rest  of 
tb^."  Interrogated  as  to  the  property  tiiat 
Gardn«-  left  at  his  death,  he  stated  that  It 
was  realty.  There  is  no  testimony  that 
Gardner  had  anything  but  real  estate  at  the 
time  of  his  death.  The  plaintiff  also  offer- 
ed In  evidence  a  dalm  which  he  presented  to 
the  defendants  as  executors,  in  this  form: 

"Bsttte  of  George  Oardner,  Deceased,  to 
Charles  Brown,  Dr., 

"For  moneys  due  Charles  Brown,  at  time 
of  attainhig  his  majority,  flm  May  SO,  380(K 
with  hiterest  to  date: 

Amonnt  dm.  Hay  10^  UOE   tLON  W 

Interest  at  •  per  oeat'  per  ominm  to 
data   MM 

ToUI   «l,Sa  M  [slel 

Loss  emouat  ot  bequest  In  will  of  saM 
Oeorge  Qardnar,  deceased   400  00 


Total  amount  am  $1,448  00 

Interest  Is  also  demanded  on  the  said  sum  of 
$1,000  until  paid. 

"Note.— After  the  death  of  the  father  of  the 
said  Charles  Brown,  to  wit  Paol  Brown,  and 
the  marriage  of  mother  of  Charles  BroWn  to 
the  said  George  Gardner,  there  was  loaned  to 
the  sidd  George  Gardner,  by  the  said  Charles 
Brown's  mother  (then  Mrs.  George  Oardner), 
the  snm  of  $450,  which  moneys  came  from  the 
estate  of  the  said  Paul  Brown.  This  money 
was  loaned  to  the  said  George  Gardner,  with 
the  dietinct  understanding  and  agreement  that 
at  the  time  the  said  Charles  Brown  should  at- 
tain his  majority,  the  said  George  Gardner 
should  pay  to  him  the  sum  of  $1,000^  being  the 
said  $460  and  the  agreed  aecnmnlated  Interest 
to  that  time.  On  Charles  Brown  becoming  of 
age,  he  demanded  the  money  from  the  said 
George  Gardner,  his  stepfather,  but  was  pat  off 
with  the  promise  that,  when  the  said  Georg* 
Oardner  died,  he  woold  receive  the  said  stud 
of  $1,000,  with  Interest  to  date.  Tlie  will,  how- 
ever, oDly  leaves  to  this  dsimsnt  hartiiL  tlw 
sum  of  $400." 
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Or^  OAPAUJA  T.  EULISH 

(801  P.) 

The  only  writing  produced  In  evidence 
was  this  claim,  presented  to  the  executors. 

[1]  The  plalntlfr  has  not  appealed,  and 
hence  we  must  accept  the  theory  upon  which 
the  circuit  court  permitted  the  case  to  go  to 
the  Jury,  which  was  that  there  was  sofflclent 
Id  the  complaint  upon  which  to  found  an  ac- 
tion as  for  money  had  and  received.  If  the 
plaintiff  would  recover  the  sum  of  ?1,000 
and  interest  on  such  a  theory,  It  must  be  by 
virtue  of  the  traversed  allegation  to  the  ef- 
fect, that  the  deceased  contracted  with  the 
plaintiff's  mother  to  pay  blm  $1,000  when 
he  should  arrive  at  the  age  of  21  years. 
This  was  a  contract  not  to  be  performed  in 
one  year,  as  disclosed  by  the  evidence;  and 
since  there  Is  no  writing  on  the  subject,  it 
is  void  xmder  section  SOS,  Or.  L.,  which  says 
that  evidence  of  an  agreement  shall  not  be 
received,  other  than  the  writing  or  second- 
ary evidence  of  Its  c<mtent8  la  the  cases 
prescribed  by  law,  in  case  of  an  agreement 
tliat  by  its  terms  Is  not  to  be  performed 
within  a  year  from  the  making  thereof. 
Asatn,  on  the  face  of  the  claim  presented  to 
the  uecutors  and  exhibited  In  evidence,  it 
appears  that  the  dalm  was  barred  the 
statute  of  Umltattans,  whldi  tbe  law  forbids 
the  administrators  to  allow:  Sectloa  1241, 
Or.  L.  Tba  allowaiioa  of  mxSi  a  dalm  by 
tbe  administrator  havliig  been  interdicted, 
tbe  statute  cannot  be  evaded  by  aa  action 
based  on  tbe  same  dalm. 

[2]  The  allegation  reE9>ectli«  tte. demand 
made  by  the  plaintiff  npon  Oaidner  fOr  an 
accounting,  which  Is  quoted  above,  does  not 
operate  to  toll  the  statute  as  upon  a  new 
prx)mlse.  It  Is  true  that  Gardner  Is  said  to 
have  Informed  the  plaintiff  that,  if  the  lat- 
ter would  for^  payment  of  the  $1,000, 
Gardner  would  provide  for  him  In  his  last 
will  and  testament  This  constitutes  an  of- 
tex  on  the  part  of  Gardner,  but  It  is  not 
stated  anywhere  that  the  plaintiff  accepted 
that  offer  and  agreed  to  forbear  to  sue.  For 
all  that  appears  In  the  pleadings,  the  plain- 
tiff conld  have  commenced  an  action  against 
Gardner  the  next  day  for  the  $1,000.  In 
that  case,  if  the  latter  had  set  up  the  mattN- 
quoted  as  a  defaise,  the  plaintiff  could  have 
said  to  him: 
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CAPALIJA  V.  KULISH. 
(Snpreme  Ooort  of  Oregon.    Oct  25.  1921.) 

1.  Judgment  ^183  — Dilatory  pleat  before 
leave  to  answer  by  certain  date  not  oonsldered 
is  motloB  to  est  aside  default. 

On  a  motion  to  set  aside  a  defaalt  judg- 
ment, defendant  having  been  given  leave  to 
file  an  answer  on  a  day  certain,  prior  dilatory 
tactics  of  defendant  are  not  considered. 

2.  Jsdgment  ^143(13)— Refusal  of  motion  to 
set  aside  default  held  aa  abase  of  dlsoretloa. 

Refusal  of  defendant's  motion  to  set  aside 
a  default,  where  defendant  while  out  with  his 
fishing  crew  was  prevented  from  arriving  in 
time  to  answer  by.ntrtss  uit  weather,  fteU  an 
abase  of  discretion. 


"True  enough,  yon  offered  to  remember  me 
in  your  will;  but  I  did  not  accept  the  offer, 
or  agree  to  take  that  in  lien  tit  payment  of  the 
fl^OOO  yea  owed  me." 


The  court  erred  In  refusing  judgment  of 
involuntary  nonsuit  The  judgment  Is  re- 
versed, and  the  canse  remanded  for  further 
proceedings  not  InconslBtent  herewith. 

HoOOUBT  aad  RAND,  JJ.,  did  not  partto- 
ipate  In  this  decision. 


In  Banc. 

Appeal  frcMn  Circuit  C!oun,  datsop  Coun- 
ty ;  James  A.  Eaklo,  Judge; 

Action  by  Hark  Capalija  against  John  Ku- 
llsh.  Application  by  defendant  to  set  aside 
default  judgment  and  for  leave  to  answer 
overruled,  end  be  appeals.  Beversed  and  re- 
manded, with  directions. 

The  plaintiff  commenced  an  action  against 
the  defendant  for  damages  for  breach  of  a 
contract,  the  substance  of  the  complaint  in 
which  is  that  the  defendant  hired  the  plain- 
tiff as  a  membw  of  the  former's  fishing  crew 
for  the  fishing  seaatm  of  1919,  agre^ng  to  pay 
the  plain  tiff  a  share  of  the  net  proceeds  of 
0ie  season's  catch;  and  that  the  idaintlff  en- 
tered npon  Qie  performance  of  the  contract 
about  May  25,  1019,  and  continued  until  Au- 
gust 10  of  that  year,  vbea  the  defendant 
wrongfully  discharged  him  and  refused  to 
pay  him  anything  for  the  labor  he  had  per- 
formed. He  dalms  damages  In  the  sum  of 
fSOO.  He  sues  also  on  a  similar  caiue  of  ac- 
tion assigned  to  him  by  another  party. 

^nie  detokdant  filed  a-  motion  to  make  ttie 
OMupIiUnt  more  d^nlto  and  certain,  wbldi 
was  denied,  and  afterwards  interpoeed  a 
d«nnrrer  on  eeveral  grounds,  which  waa  ovw- 
mled,  and  the  court  gave  him  until  Novon- 
her  3, 1019,  in  which  to  plead  further.  Noth- 
ing dae  having  beoi  filed  on  behalf  of  tbe 
defendant,  tala  default  was  entered  on  No- 
vember 4,  1019,  and  judgment  rendered  in 
favor  <a  the  plaintiff  fOr  the  fuU  amount  of 
his  dalm.  On  November  6  tb»  defendant 
filed  a  motion  and  afildavlts  to  set  aside  the 
judgment  and  fOr  leave  to  file  an  answer 
which  he  tendered  with  this  motion.  The 
essence  of  his  showing  is  that  be  wont  on  a 
fishing  trip  on  tbe  Padfle  Ocean;  that  his 
veesd  bad  a  colllsim  with  another  ship; 
and  that  he  was  compelled  to  put  into  port 
at  Seattle,  where  he  was  delayed  in  connec- 
tion  with  the  collision,  but  sailed  for  his 
home  port  In  time  to  have  arrived  and  filed 
his  answer  except  for  tbe  fact  that  he  ran 
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Into  foul  weather  and  on  account  of  the 
Ti<dence  of  the  stoim  and  the  condition  of 
his  boat  he  could  not  cross  the  bar  Into  the 
Columbia  rlTer,  and  by  reason  of  this  delay 
did  not  get  to  court  in  time  to  Ole  liis  answer. 
He  alao  tenders  an  atiswer  to  the  effect  that 
the  plaintiff  himself  breached  the  contract 
and  the  parties  had  an  accounting  and  settle- 
ment In  which  the  balance  found  due  the 
plaintiff  waa  paid  to  him.  The  circuit  court 
denied  the  apidlcatlon  to  set  aside  the  Judg- 
ment,  and  the  defendant  appeals. 

Arthur  H.  Lewis,  of  Portland  (C.  W.  Sobi- 
son,  of  Dillon,  Mont.,  on  the  brief),  for  ap- 
pellant. 

Howard  K.  Zimmerman,  of  Astoria,  tor  n- 
spohdeut. 

BURNETT,  C.  J.  (after  stating  the  facts 
as  above).  [1]  Much  Is  said,  in  opposition  to 
defendant's  contention  for  leave  to  file  his 
answer,  about  big  dilatory  tactics  in  flliug 
first  a  motion  to  make  the  complaint  more 
definite  and  certain,  and  afterwards  demur- 
ring to  the  same.  Those  things  were  res  ad- 
Judicata  and  were  past  considerations.  It 
was  determined  by  the  court  that  the  defend- 
ant should  have  until  November  3  in  which 
to  answer,  and  it  was  his  duty  to  answer  at 
that  time,  unless  prevented  by  some  unavoid- 
able occurrence.  This  Is  the  question  for 
disposition. 

[21  As  Stated  In  the  plaintiffs  brief,  the 
rule  is  that — 

"To  justify  setting  aside  a  default  judgment 
taken  through  neglect  of  defendant,  defendant 
must  not  only  apply  for  relief  promptly,  but 
be  must  show  that  tiis  neglect  in  being  in  de- 
fault was  excusable." 

The  following  cases  are  cited  by  the  plain- 
tiff on  the  issne  before  ns:  Payne  v.  Savage^ 
51  Or.  468,  &4  Pac.  760,  which  was  an  action 
commenced  in  Marion  county  by  a  plaintiff 
who  with  his  attorneys  resided  In  Multnomah 
county.  They  delayed  their  reply  until  a  day 
b^ore  die  expiration  of  the  time  in  which  to 
file  the  same,  and  then  sent  from  there  to  a 
local  attwney  a  moti<m  to  strike  out  part  of 
the  answer;  but  owing  to  the  delay  of  mail 
it  came  to  the  latter  attorns  a  day  or  two 
after  the  time  it  should  hare  hem  filed. 
Leave  to  reply  was  denied,  on  the  ground 
that  there  waa  no  excuse  except  bald  delay, 
which  was  not  found  to  be  pardonable  under 
the  circumstances.  Nye  r.  BlU  Nye  Mining 
Co.,  46  Or.  302,  80  Pac.  94,  was  a  case  where 
leave  to  answer  waa  denied  because  the  de- 
fendant waa  contending  that  the  manager  of 
the  corporation  was  absent;  but  the  court, 
scrutinizing  the  record,  found  tlut  the  an- 
swer tendered  was  based  en  the  defendant's 
by-laws  and  that  the  manager's  presence  was 
not  necessaty.  Leave  to  answer  was  denied 
in  Schiflmau  v.  Boblaon,  09  Or.  410, 106  Paa 
816,  because  the  defendant's  letter  to  his  at- 
torney, which  appeared  in  the  record,  ludl- 


BEPOBTER  (Or. 

cated  a  desire  on  his  part  wrongly  to  harass 
the  plaintiff ;  and  besides  tlUs,  a  lack  of  dili- 
gence was  disclosed  by  the  affidavits  on  file. 
Stivers  v.  Byrkett,  56  Or.  565,  108  Pac.  1014, 
100  Pac.  386,  is  an  instance  where  the  plain- 
tiff was  not  allowed  to  rei^  after  the  death 
of  a  member  of  the  plaintiff  firm,  because  the 
transaction  out  of  which  the  litigation  arose 
was  ctmducted  by  the  surviving  member  of 
the  firm,  and  both  he  and  the  widow  of  the 
decedent  member  knew  of  the  counterclaim 
Interposed  and  both  of  them  bad  Infbrmed 
the  attorney  for  the  d^ndaut  that  the  ac- 
tion would  be  withdrawn  and  no  <^)po8ltion 
made  to  the  countercjlalm.  In  Dietsel  r.  Cqa- 
roy,  63  Or.  446,  lOL  Pac.  215,  the  defraidant 
had  been  arrested  and  had  escaped  and  fled 
to  British  Columbia.  His  attorn^  had  noti- 
fied Qie  plalntifTs  attorney  that  the  latter 
could  try  the  case  on  demurrer  whenever  he 
pleased  and  Oiat  nothing  furthn-  would  be 
done  with  the  litigation,  and  It  was  held  un- 
der tiiese  circumstances  that  the  defendant 
would  not  be  allowed  to  change  firent  to  the 
extent  of  filing  an  answer  out  of  time.  In 
all  of  these  cases  the  failure  to  plead  in  time 
appeared  to  be  Inexcusable.  The  present 
case  is  not  like  any  of  them.  Stress  of 
weather  over  which  he  had  no  control  pre- 
vented the  defraidant  from  arriving  In  time 
to  file  his  answer.  His  failure  to  answer  in 
time  was  excusable  on  that  account  He  baa 
acted'wtth  reasonable  promptaess  In  applying 
for  relief.  ^ 

The  general  rule  Is  thus  stated  by  Mr.  Jus- 
tice Wallace  In  Watsm  t.  Railroad  Ca,  41 
Cal.  17,  20,  adapted  by  Mr.  Josttce  McBride 
in  HaU  V.  McCan,  02  Or.  566^  668. 126  Pac.  5: 

"In  a  case  wliere,  as  here,  the  appliistion  is 
made  so  Immediately  after  default  entered  as 
that  no  considerable  delay  to  the  plaintiff  is 
to  be  occasioned  by  permitting  a  defense  on  the 

merits,  the  court  ought  to  incline  to  relieve. 
The  exercise  of  the  mere  discretion  of  the  court 
ought  to  tend,  in  a  reasonable  degree,  at  least, 
to  bring  about  a  judgment  on  the  very  merits 
of  the  case;  and  vhen  the  circumstances  are 
such  as  to  lead  the  court  to  hesitate  upon  the 
motion  to  open  the  default,  it  is  better,  as  a 
general  rule,  that  the  doubt  should  be  resolved 
in  favor  of  the  application." 

This  excerpt  Is  also  ax^roved  In  an  opin- 
ion by  Mr.  Justice  Robert  S.  Bean  In  Han- 
thorn  T.  OUver,  32  Or.  67,  61  Pac.  440,  67  Am. 
St  Rep.  618. 

Besides  all  this,  courts  ought  to  and  will 
tie  more  compas8i(mate  towards  a  defendant 
than  to  a  plaintiff  In  default,  because  the 
latter  begins  the  litigation  and  generally  may 
withdraw  his  suit  and  begtai  again  without 
material  prejudice.  On  tiie  other  hand,  the 
defendant  cannot  abandon  a  case  against  him- 
self. He  must  combat  the  plaintiff  at  his 
peril,  and,  If  be  is  cast  In  judgment,  he  can- 
not omunence  again.  E^om  tlie  reecvd  it  ap- 
pears that  this  cause  waa  not  decided  <»  Its 
actual  merits.    It  la  undisputed  that  the 
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plaintiff  ma  paid  |130^  on  August  26, 1919, 
but  no  credit  for  this  la  given  'in  his  com- 
plaint HIb  allegation  about  the  value  of 
tbe  Beason's  catch  Is  apon  Information  end 
belief,  and  hence  the  real  essence  of  the  case 
was  not  presented  for  trial.  The  plaintiff 
relies  greatly  upon  tbe  fact  that  tbe  defend- 
ant went  away  on  a  three  months'  flahlng 
trip.  The  tollers  of  the  sea  "must  take  tbe 
current  while  It  serves,  or  lose  their  ven- 
tares,"  and  the  law  does  not  require  any  one, 
when  an  action  Is  Instituted  against  him,  ab- 
solutely to  refrain  from  all  other  business. 
It  Is  enough  If  he  answers  by  the  day  ap- 
P(^nted.  If  he  Is  prevented  from  answering 
by  matters  over  which  he  has  no  control  and 
which  he  could  not  reasonably  have  avoided, 
be  Is  entitled  to  have  tbe  default  taken  off. 
As  we  view  the  matter,  tbe  court  ought  to 
have  allowed  the  defendant  to  file  his  answer 
on  tbe  showing  made,  and  It  abused  ita  ^B- 
cretlon  In  not  doing  so. 

The  Judgment  of  the  drcult  court  Is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  allow  tbe  defmdant  to  file  bla  an- 
swer, and  for  sadi  further  proceedings  as 
may  be  required. 


STATE  V.  CECCHETTINI  at  al.   (No.  2505b) 

(Supreme  Ooart  of  Nevada.    Nov.  4,  1021.) 

(.  Crtmraal  law  «»l  131  (3)— Motion  to  dismiss 
appeal  waived,  If  not  made  at  tlm«  of  hearlag. 
On  appeal,  where  there  was  no  formal  mo- 
tion to  dismiss,  but  the  matter  argued  and  nub- 
mitted  an  though  such  a  motion  had  been  made, 
the  objection  that  there  was  no  motion  vaa 
waived. 

2.  Criminal  law  «=»M30(I.5)  —  Briefs  and 
polats  aad  authorities  aeoassary. 

Contention  that  briefs  and  points  and  an- 
thoritiea  are  unnecenaary  when  transcript  of 
entire  trial  la  made  the  bill  of  exceptions  is 
withoQt  merit,  aa  attorneys  must  point  alleged 
errors  of  the  trial  court;  the  reviewing  court 
not  being  required  to  comb  the  record. 

Appeal  from  IMstrict  Court,  Churchill 
County ;  B,  J.  L.  Taber,  Judge. 
On  petlti(m  for  rehearing.  Petiti<m  denied. 
For  former  opinion,  see  199  Pac.  1004. 

McOerran  &  Uaahbum,  tO.  Beno,  for  appel- 
lants. 

Gea  J.  Kenny,  Dlst  Atty.,  of  Falloo  (A. 
li.  Hal^t,  of  FaUon,  of  afunsdi).  for  the 
State. 

COLEMAN,  J.  A  petition  tor  rehearing 
has  been  filed  herein. 

[I]  It  is  first  ocmtended  that  no  motion  to 
dismiss  was  made.  Hie  exact  fact  Is  that 
notice  of  motion  was  served  upon  counsel  for 
appellantB«  and  at  the  time  stated  ther^ 


counsel  for  the  state  and  for  appellants  ap* 
peared.  No  formal  motion  was  made,  but  the 
matter  was  argued  and  submitted  as  though 
such  a  motion  bad  been  made.  Such  la  the 
usual  practice,  ^e  objection  now  urged 
does  not  go  to  tbe  merits  of  the  matter  ar- 
gued upon  the  hearing.  Counsel  cannot  now 
contend  that  there  was  no  motion.  If  they 
had  desired  to  urge  this  point,  they  should 
have  done  so  at  the  time  of  the  hearing. 
They  did  not  do  so,  and  cannot  now  com- 
plain of  tbeir  oversight.  They  waived  the 
point  now  made  by  falling  to  raise  it  upon 
tbe  hearing  and  by  participating  in  tbe  argu- 
ment   28  C^c.  7,  0,  10. 

[2]  It  is  said,  also,  that  nether  briefs  nor 
points  and  authorities  are  necessary  when 
the  transcript  of  the  entire  trial  Is  made  the 
bin  of  exceptions.  This  la,  indeed,  a  star- 
tling contention.  What  are  attorneys  for,  if 
not  to  point  out  the  allied  errors  of  the 
trial  court?  This  court,  la  State  v.  Mlloso- 
vlch,  42  Nev.  273,  176  Pac.  139,  held  that  it 
would  not  comb  the  record  to  ascertain  tbe 
matter  urged  as  revwslble  error.  If  we  were 
right  In  tbe  view  then  exvres»d,  as  we  think 
we  woe,  we  kxmw  of  no  sound  reason  for 
now  boldlng  substantially  to  tbe  contrary. 

It  Is  c<»t^ded,  further,  that  our  poBfUon, 
to  tbe  effect  that  the  Ju^^nent  should  be  af- 
firmed for  lack  of  appearance,  is  not  support- 
ed by  the  cases  cited  In  our  opinion,  for  the 
reason  that  "no  appearance  whatever  was 
made  by  the  appellants  In  those  cases,  while 
appearance  was  made  In  the  instant  case. 
Prior  to  service  of  notice  of  motion  to  dis- 
miss, the  only  appearance  In  this  case  was  tx> 
ask  for  further  tim&  Tbia  Is  not  an  appear- 
ance such  as  Is  contemplated  by  tbe  statute. 
Tbe  appearance  contemplated  by  the  statute 
is  one  wherein  It  is  sought  to  point  out  some 
error  committed  by  the  trial  court  Prior 
to  the  time  tbe  right  to  do  bo  had  been  cut 
off,  nothing  of  Uut  nature  was  done  In  this 
case. 

Our  attention  is  directed  to  what  is  term- 
ed the  discretionary  language  of  the  statute 
(R.  L.  I  TWO),  iwovlding  that  judgment  at 
affirmance  may  be  granted  without  argument 
if  appellant  fall  to  appear.  There  Is  nothing 
in  said  statute  to  sustain  the  petition  for  re- 
hearing. Gounsd  for  appelant  obtained  sev- 
eral extensions  of  time  in  whi<A  to  file  their 
brief.  On  tbe  day  the  last  extensiw  was 
granted  they  appeared  In  open  court  and 
asked  for  10  days  further  time.  Tbey  were 
granted  5  days,  whorenpon  they  assured  the 
court  that  the  br^  would  be  filed  wltbln  tbe 
time  allowed  by  the  court  Hiey  failed  to 
comply  with  tiie  assurance  ^ven  the  court; 
In  fact,  no  brief  had  beoi  filed  23  days  there- 
after, when  the  state  moved  to  aiJBrm  the 
Judgment 

We  do  not  deem  further  consideration  of 
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the  petition  neceflsary.   We  caniwt  see  that 
the  court  was  not  Justified  in  the  <sder  here- 
tofore ratered  lit  the  case. 
The  petition  la  denied. 

*  aAMDEHS,  a  and  DUOKBB,  con- 
cur. 


MEXICAN  DAM  A  DITCH  CO.  V.  8CHULTZ 
•t  al.   (Na.  3S08.) 

(Sapreme  Court  of  NeTada.   Nor.  6,  1921.) 

Ap^  and  arrar  «9»544(1)— la  abseiioe  ef 
•tatanaat  or  bill  of  ntotptieas,  onlor  dsnylag 
■otloB  for  BOW  trial  aist  be  afflrmed. 
Though  application  for  new  trial,  anlesa 
made  under  Bev.  hnra,  1 6320,  subds.  1,  2,  8,  or 
4,  supported  hj  affidavit  a«  reqaired  by  section 
5321,  must  be  made  on  tbe  minutes  without 
statement  or  bill  of  exceptions,  and  the  court  In 
such  case  may  refer  to  the  pleadings,  e^dence, 
etc.,  and  under  Civ.  Prac.  Act,  S  414,  on  appeal 
from  an  order  denying  the  application,  appel- 
lant need  only  furnish  the  court  with  certified 
copies  of  the  notice  4rf  appeal,  the  order  ap- 
pealed from,  the  papers  used  w  the  hearing 
in  tbe  court  bdow,  and  a  statement,  if  any, 
where  the  transcript  contains  no  settled  or 
agreed  statement  or  bill  of  exceptions,  there  la 
nothing  to  be  reviewed.  In  the  absence  of  a 
judgment  roll,  whether  or  not  St  IfllS,  c.  143, 
3  Rev.  Laws,  p.  3342,  requiring  Inclusion  In  tbe 
transcript  of  s  bill  of  exceptions  Including  er- 
rors based  on  grounds  urged  (or  new  trial,  an 
smradment  to  whldt  (St.  1919,  e;  40)  requirea 
that  assignments  of  error  be  baaed  on  bills  vi 
exceptions,  la  mandatory  or  Tit^ative  of  Const, 
art  4,  I  17,  as  embracing  more  than  one  sub- 
ject 

Appeal  from  District  Conrt,  Ormsby  Ootm- 
tj;  Mark  B.  ATerlll,  Judge. 

Action  by  Mexican  Dam  &  Ditch  Company 
against  Joseph  SdiultB  and  otbers,  doing 
4raslnesB  undn-  the  name  of  Schnlta  Broa. 
Judgment  for  plaintiff.  From  an  order  de* 
nylng  a  new  trial,  defendants  appeal.  Af- 
firmed. 

H.  V.  Morehouse  and  Wm.  McKnt^t,  both 
of  Reno,  for  appellants. 

W.  M.  Kearney,  of  Reno,  and  W.  ZL  Baldy, 
of  Oarson  City,  for  respondent 

SANDERS,  C.  J.  This  Is  an  appeal  from 
an  order  denying  to  the  defradants,  Schultz 
Bros.,  a  new  trial  In  an  action  brought 
against  them  by  the  Mexican  Dam  &  Ditdi 
Company  In  the  district  court  of  Onnsby 
county. 

As  the  case  comes  to  ua  upon  the  motions 
of  the  ditch  company  to  dismiss  the  appeal 
and  to  strike  from  the  files  appellants'  as- 
signments of  errors,  It  would  seire  no  useful 
purpose  to  make  a  statement  of  the  several 
iBSues  raised  by  the  volnmlnoua  pleadings. 


The  motions  to  dismiss  the  appeal  and 

to  strike  the  purported  aaslgunenta  of  er- 
rors are  that  the  transcript  on  anneal  con- 
tains no  bill  of  exceptions,  Including  ern»s 
based  upon  any  ground  urged  for  a  new 
trial,  as  required  by  the  OlvU  Practice  Act, 
as  amended  by  the  statute  of  1915  (Stats. 
1915,  p.  164,  8  Rev.  Laws,  p.  3342),  that  tbe 
purported  assignments  of  errors  are  not  bas- 
ed upon  any  bills  of  exceptions,  and  that  aald 
assignments  are  not  In  conformity  with  the 
requirements  of  said  act  as  amended  with 
respect  to  assignments  of  error.  Stata  1919, 
p.  55. 

Tbe  answer  of  api>ellants  to  the  motloo 
to  dismiss  Is:  First  that  the  statute  of  1915 
la  merely  an  optional  method  of  appeia  from 
an  order  denying  a  motion  for  a  new  trial, 
which  may  or  may  not  be  followed  In  bring- 
ing up  the  record  on  appeal  from  easii  or- 
der ;  second,  that  the  statute  of  1915,  wUh 
respect  to  appeals  from  orders  granting  or 
overruling  motions  for  new  trial,  is  useless 
legislation,  and  rlolative  of  section  17.  ar- 
ticle 4,  of  tbe  Constitution,  wbldi  provides 
that  each  law  enacted  by  the  Legislature 
shall  embrace  but  one  subject ;  third,  that  on 
an  appeal  from  an  wder  all  that  Is  required 
of  the  appellant  Is  to  foniiah  tihls  ooort  with 
copies  o{  the  notice  of  anneal,  the  order  ap- 
pealed from,  and  13ie  paj^en  used  on  the 
bearing  of  the  otiet  in  the  court  below,  eer* 
tifled  by  the  derk  to  be  correct 

Since  counsd  for  app^Uants,  by  fhdr  first 
and  second  positions,  concede  and  admit  that 
appellants  have  Ignored  and  made  no  effort 
irtuterer  to  conqily  wlili  tlie  naidremeDts 
of  Uie  act  of  191B.  with  remect  to  tbe  prep- 
aration, aervloe  and  filing  of  bills  of  ezo^ 
tlon  after  entry  of  the  order.  It  Is  umeces- 
sary  for  us  to  consider  and  discuss  whether 
or  not  the  requirements  c£  the  act  of  1918 
concerning  blllB  of  ensqition  Is  mandatory 
or  directory,  or  whether  or  not  It  is  vlola- 
tlve  of  section  17,  artl<te  4,  of  the  OonaUto- 
tion. 

Passing,  then,  to  a  conslderaUou  of  the 
third  position,  without  a  further  statenent 
of  it,  it  is  conceded  that  tbe  applicatlwi  for 
a  new  trial  was  made  upon  the  Insufficiency 
of  the  evidence  to  Justify  the  dedsion,  that 
It  is  against  law,  and  for  errors  in  law  oc- 
curring at  the  trial  and  excepted  to  by  tbB 
defendants.   Rev.  Laws,  S  5320. 

There  Is  appended  to  the  transcript  oa  ap- 
peal tbe  certificate  of  the  clerk,  which  re- 
cites that  the  transcript,  from  page  1  to  750, 
Is  and  contalns'full,  true,  and  correct  copies 
of  tbe  pleadings,  orders,  documentary  evi- 
dence, and  a  copy  of  the  stenographio  report 
of  tbe  testimony  and  tbe  record  of  tbe  pro- 
ceedings on  tbe  trial — all  declared  by  the 
certificate  of  the  clerk  to  have  been  presented 
tOt  used  and  referred  to  by  the  trial  Judge 
In  passing  upmi  the  motion. 
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It  1>  prorlded  In  section  0S21,  Bttrlaed 
Xiaws,  that  when  the  appUcatlon  tm  a  new 
trial  is  made  upon  sobdlvtslons  1,  2,  8,  or  4 
of  section  5820  It  must  be  smtported  iv  affi- 
davit. In  all  other  cases  It  most  ha  made 
ixsfoa  the  mbmtes  of  the  court  without  8tat»- 
ment  or  bill  of  exceptions,  trial  court 
la  expressly  priril^^  by  the  prOTlaions  con 
tained  in  section  6321,  In  passing  uptm  an 
ai^licatiou  made  upon  the  minutes  of  the 
court,  to  refer  to  the  pleadings  and  orders 
of  the  court;  and,  also,  reference  may  be 
had  to  the  depositions,  documentary  evidence, 
stenographic  notes  or  report  of  the  testimtmy 
and  the  records  of  the  court 

Section  414  of  the  Civil  Practice  Act  pro- 
vides (Rev.  Laws,  S  5356),  among  other 
things,  that  on  an  appeal  from  an  order  the 
appellant  shall  furnish  the  court  with  a  copy 
of  the  notice  of  appeal,  the  order  appealed 
from,  and  a  ropy  of  the  papers  used  on  the 
hearing  in  the  court  below,  and  a  statem^t 
if  there  be  one,  Bxidi  copies  to  be  cerUfled  by 
the  clerk  of  the  court  to  be  correct. 

It  Is  the  ccmtention  of  counsel  for  appel- 
lants that  no  statement  or  bill  of  exceptions 
is  now  required  In  order  that  the  lower  court 
may  decide  a  motion  for  a  new  trial,  and 
that  the  app^lants  having  furnished  this 
court  with  copies  of  the  papers  used  on  the 
hearing  of  the  motion,  certified  by  the  clerk 
to  be  correct,  the  appeal  from  the'  order 
must  be  considered  upon  ibs  merits,  and  can- 
not be  dismissed.  If  we  clearly  Interpret  the 
position  of  counsel,  it  Is  their  contention  that 
when  the  papers  used  on  the  motion  are  cer- 
tified, as  directed  section  414,  and  the 
trial  court  Is  privileged  to  refer  to  the  plead- 
ings, records,  documentary  evidence  and  sten- 
<^raphlc  report  of  the  testimony,  these  pa- 
pers can  be  nmd  in  the  Supreme  Court  upon 
Uie  certification  of  the  clerk,  without  being 
embodied  In  a  stat^ent  on  appeal  or  bill  of 
exceptions.  Prior  to  the  supplementary  and 
amendatory  act  of  1915,  and  subsequent  to 
the  adoption  of  the  practice  act  approved 
March  17,  1911,  the  court,  in  the  case  of 
Ward  V.  Pittsburg  Silver  Peak  G.  M.  Go.,  39 
Nev.  80,  148  Pac.  345.  153  Faa  434,  154  Pac. 
74,  ruled  adversely  to  the  contention  of  ap- 
pellants, and  expressly  held  that  upon  an 
appeal  from  an  order  d«iylng  a  motion  for  a 
new  trial,  when  the  transcript  on  an>eal  con- 
tains no  statement  and  no  bill  of  exceptions, 
there  is  nothing  before  this  court  for  review, 
nils  conclusion  Is  but  a  reafflrmance  of  the 
role  stated  in  the  case  of  State  v.  Eberhart 
Oi>.,  6  Nev.  168.  which  declares  that  when 
the  transcript  contains  no  settled  or  agreed 
statement,  either  on  motion  for  new  trial  or 
on  appeal,  nor  any  bill  of  exceptions,  there 
la  nothing  which  can  be  reviewed.  TUs  rule 
is  based  upon  the  repeated  holdings  of  fliia 
court  that,  in  tlw  absence  of  a  statonent 
on  appeal  or  Mil  of  ezceptionB,  tin  court  Is 
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confined  to  a  oiuulderatloa  ct  the  Judgment 
roll  alone.  As  the  appeal  In  this  case  Is  tak- 
en fnaa  the  otdw,  tbian  la  no  Judgment  roll 
to  be  considered. 

In  the  case  of  Smith  t.  Wdl^  Estate  Oo., 
29  Nov.  414,  91  Pac.  815.  It  Is  pointed  out  that 
the  practice  act  dlstli^lsheB  between  tlie 
methods  of  certification  of  stat^ents  and  of 
transcripts  on  appeal. 

,  Without  going  Into  the  question  of  whether 
or  not  the  eoi^  of  the  papers  purporting  to 
have  been  used  on  the  hearing  of  the  motion 
are  properly  authwtlcated,  so  as  to  oitltle 
them  to  be  considered  as  a  part  of  the  rec- 
ord on  appeal,  we  are  of  the  opinion  that 
from  the  b^;]nnlng  of  our  Judicial  history 
the  rule  of  practice  has  been  as  above  stated 
in  Stato  r.  Eberhart  Co..  supra,  and  in  Irwin 
V.  Samson.  10  Nev. 

Hie  ftiUnre  of  appellants  to  bring  vp  the 
wrora  based  upon  any  ground  for  new  trial 
by  a  statement  or  bill  of  exceptions  has  de- 
inived  them  of  the  right  to  have  their  case 
considered  upon  its  merits.  O^is  Is  to  be 
regretted.  As  has  been  frequently  stated, 
it  Is  always  a  source  of  regret  to  a  court  to 
decide  a  point  of  practice  so  as  to  affect  sub- 
stantial rights,  but  when  the  point  is  made 
the  only  thing  for  the  court  to  do  is  to  ad- 
here  to  the  law. 

The  order  doiylng  to  the  deftadante  a 
new  trial  is  affirmed. 

tyUOKEB  and  OOLSOiAN,  JJ^  oimcur. 


STATE  V.  DAWSON.     (Ne.  2506.) 

(Snpreme  Conrt  of  Nevada.    Nov.  4,  1921.) 

Rape  4=33^1  nfornatlOB  for  attempted  rape 
held  Insufficient. 

Information  charging  that  defendant  did 
attempt  to  camally  and  nnlawfnlly  know  a 
deugnated,  female  AeU  insufficient  to  charge 
an  attempt  to  commit  rape  under  St.  1919, 
c.  284.  in  that  It  failed  to  aver  an  overt  act 
toward  the  commlssios  of  the  offense  under 
Rev.  Laws,  |  6291,  defining  an  attempt  to  com- 
mit a  crime  as  "an  act  done  with  intent  to 
commit**  the  crime. 

^vpeal  from  District  Court,  WaiAoe  Coun- 
ty; Kdw.  F.  LunafOrd,  Judge. 

O.  B.  Dawson  was  convicted  of  attaiqited 
rape,  and  he  appeahi.  Reverse 

Frame,  Mo^an  &  Bafletto,  of  Senot  for 
appellant. 

Ii.  B.  BWlw,  Atl7.  Qen^  "Btibnt  Blebards, . 
Deputy  Atty,  Ocn.,  and  L.  D.  Sunmerfleld, 
Dist  Atty.,  of  Beno,  for  the  Stata. 

SANDEBS.  a  J.  AppeUant  was  charged, 
tried,  and  convicted  upon  the  fidlowing  in- 
formation: 
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•IX  D.  Snmmerfield,  dbtriet  attorney  wltiiln 
and  for  the  coan^  of  WariiM,'  lUte  of  Ner- 
ada,  in  tbe  name  and  by  the  authoritr  of  the 
state  of  Nevada,  informs  the  aboTe-eadtled 
court  that  O.  B.  Dawson,  the  defendant  above 
named,  has  committed  a  felon;,  to  wit,  at- 
tempted rape,  in  tbe  manner  foUowing: 

"That  said  defendant  on  the  19th  day  of 
September,  A.  D.  1920,  or  thereaboats,  and 
before  the  filing  of  this  Information,  at  and 
within  the  county  of  Washoe,  state  of  Nevada, 
did  then  and  there,  he,  the  said  defendant, 
belns  then  and  there  a  male  person  over  tbe 
age  of  16  years,  willfully,  unlawfully,  and 
fdoniously  attempt  to  have  carnal  knowledge 
of  a  female  child,  to  wit,  one  Mabelle  Ijock- 
ridge,  said  female  child  then  and  there  being 
under  the  age  of  18  years,  to  wit,  of  tbe  age 
of  10  yeMM.   •    •   • " 

EVom  the  judgment  of  imi^«»ment  In 
the  state  xsteou  for  tiie  term  of  not  less  tban 
3  years  nor  more  tban  20  years,  and  alao 
tram  an  order  denying  to  bim  a  neir  tilal, 
tbe  mppdlant  appeals.  OSie  aaslgnmait  of 
enor  rdled  npcm  for  tbe  reversal  of  the  Judg- 
ment is  stated  as  follows: 

"Tho  coufft  erred  In  rendering  Judgment 
against  the  defendant,  for  the  reason  that  tbe 
information  did  not  state  facts  sufficient  to 
eonatitate  a  puUle  offense,  and  particularly 
tliat  of  an  attempt  to  commit  rape,  and  the 
court  therefore  was  without  Jurisdiction  to 
enter  Jn^ment  and  pronoonee  sentence  in 
said  cause." 

Any  person  of  the  aire  of  16  years  or  up- 
wards who  shall  have  carnal  knowledge  of 
any  female  child  under  the  age  of  18  years, 
either  with  or  without  her  consent,  shall  be 
adjudged  guilty  of  the  crime  of  rape.  Stata 
1919,  p.  439. 

Section  ^1,  Revised  Laws,  provides  In 
part  as  follows: 

"An  act  done  with  intent  to  commit  a  crime, 
and  tending  but  failing  to  accomplish  it,  is  an 
attempt  to  commit  that  crime;  and  every  per- 
son who  attempts  to  commit  a  crime,  unless 
otherwise  prescribed  by  statute,  shall  be  pun- 
ished as  foUows.    •    *    * " 

The  Question  presented  for  our  determina- 
tion la  whether  an  informatlcm  (or  indict- 
ment) grounded  upon  section  6291,  Revised 
Laws,,  which  merely  avers  that  the  defendant 
(Ud  attempt  to  carnally  and  unlawfully  know 
a  designated  female,  is  so  defective  that  no 
Judgment  could  properly  be  rendered  upon 
it.  It  Is  manifest  that  the  offense  of  an  at- 
t^pt  to  commit  a  crime  as  defined  by  the 
statute  ta  composed  of  two  dements:  First, 
the  intent  to  commit  a  crime;  second,  a  di- 
rect act  done  toward  Its  commission,  and 
tending,  but  falling,  to  accomplish  it 

In  the  early  case  (1867)  of  State  t.  Bran- 
nan,  3  Nev.  238,  It  was  held  that  an  Indict- 
jn&it  which  merely  states  that  the  defend- 
ants did  att»npt  to  commit  the  crime  of  grand 
larceny  was  so  dtfectlve  that  no  judgmrait 
oonU  be  rendered  upon  it.   In  the  case  of 


State  T.  Lung,  21  Ner.  210,  28  Pac.  235,  8T 
Am.  St  Rep,  600,  It  was  btSA  that  an  Indfct- 
m^t  for  an  attempt  at  rape  must  aver  the 
necessary  &cts  and  dements  of  tbe  offense 
witb  sach  partlealarity  that  tbe  conrt  may 
determine  whether  or  not  they  constitute  an 
offense.  In  the  case  of  State  v.  Plerpoint  88 
Nev.  173,  147  Pac.  214,  an  Indictment  for  an 
attempt  at  rape  was  upheld  against  an  atta<& 
upon  the  ground  that  It  did  not  snffldentiy 
charge  an  overt  act  toward  the  commissloa 
of  tbe  offense.  In  its  oidnion  the  court 
quotes  section  6291,  Rev.  Laws,  upon  which 
the  Indictment  was  founded,  and  cites  with 
approval,  and  in  support  of  its  conduslon, 
the  case  of  Glover  v.  Commonwealth,  86  Va- 
382,  10  S.  B.  420,  and  33  Cyc.  1431.  While 
there  is  some  little  discord  In  tbe  anthorlties, 
this  court  is  committed  to  tbe  rule  that  In  a 
case  of  an  attempt  at  rape  an  overt  act  to- 
ward the  commission  of  the  offense  moat  be 
chained  and  proved. 

It  Is  urged  by  counsel  for  the  state  that, 
conceding  the  Information  to  be  defective  in 
the  respect  pointed  out,  the  sufficiency  of  the 
information  not  having  been  raised  by  de- 
murrer it  cannot  now  be  taken  advantage  of 
for  the  first  time  on  appeal.  If  the  defect 
be  one  of  form,  upon  reason  and  authority, 
we  should  hold  with  the  prosecution  on  this 
proposition,  bnt  if  such  defect  be  one  of  sub- 
stance, upon  reason  and  authority,  we  most 
hold  that  It  can  be  raised  for  the  first  time 
cm  appeal,  and  Is  not  waived  by  a  failure 
in  tbe  district  oonrtr  to  make  tbe  pcdnt  on 
demurrer.    State  t.  Trolson,  21  Nev.  419, 

32  Pac.  osa 

In  view  of  tbe  antborities  above  dted, 
and  the  greater  wdgbt  of  antborlty  In  gen- 
eral, we  are  <tf  tiie  opinion  that  tbe  failure 
of  the  Information  beftnre  us  to  aver  any 
overt  act  toward  the  commission  of  the  of- 
fense charged  is  a  defect  of  substance,  and 
not  of  form.  Hogan  v.  State,  50  Fla.  86,  39 
South.  464,  7  Ann.  Cas.  139;  WlUtams  v. 
State,  10  OkL  Cr.  336,  136  Pac.  599;  Bond 
r.  State,  12  Okl.  Cr.  160, 152  Pac.  800 ;  aiover 
V.  Commonwealth,  supra. 

It  is  finally  insisted  by  the  state  that,  since 
the  statute  in  express  terms  designates  the 
elements  of  the  offense,  and  the  Information 
charges  the  offense  In  the  words  of  the  stat- 
ute, it  Is  suffldent  But  the  information  does 
not  charge  the  offense  In  tbe  language  of  the 
statute,  defining  the  offense  of  an  attempt 
to  cmnmit  a  crime.  It  merely  alleges  the 
statutory  dedgnatlcm  of  such  an  offense,  to 
wit,  "attempt  to  carnally  know,"  wbidi,  in 
our  opinion,  even  under  the  most  liberal  con- 
struction that  obtains  under  our  law,  is  not 
sufficient  to  advise  the  defendant  of  the  ao> 
cusation  against  blm. 

The  Judgment  is  reversed. 

DUCEEB  ud  COLEMAN,  JJ.,  conoK 


Digitized  by 


ROMAN  V.  STATE.    (No.  508.) 
(Supzeme  Cotirt  of  ArixotiA.   Oct  29,  1921.) 

1.  iBdIctmeat  laformatloii  ^»I39— DBfeid- 
ant  falling  to  mova  to  set  aslife  informatlOB 
before  ploadlag,  eanaot  objeot  ^at  he  was 
not  legally  oommltted,  or  that  Information 
was  >ot  »Iqm6  by  county  attorney. 

Under  Pen.  Code  1913.  S|  972,  973,  defend- 
ant's failure  to  move  to  set  aside  information 
before  he  pleads  precludes  him  from  thereafter 
objecting  that  he  vas  not  legally  committed 
by  the  magistrate,  or  that  the  information  was 
not  signed  by  tiie  connty  attorney. 

2.  IndictmoRt  aad  information  «=»4I  (6)— Pros- 
•oution  on  information  without  prellinlnary 
examination  or  waiver  ttiweof  held  not  viola- 
tive ef  defendant's  constltntional  rights. 

Where  defendant  charged  with  homicide 
waived  preliminary  examination,  his  prosecu- 
tion on  another  information,  charging  the  same 
offense,  after  coanty  attorney  had  been  per- 
mitted to  withdraw  the  first  information  with- 
out a  preliminary  examination  or  wairer  of 
■udi  examination,  Jteld  not  violative  of  defend- 
ant's constitutional  rights. 

3.  Criminal  iaw  <S=>I  129(3)— Assignment  of  er- 
ror from  which  It  ofMld  not  be  determined 
whether  testimony  was  eompotent  held  tn- 
sufflolanL 

Assignment  of  error,  complaining  of  answer 
of  witness  to  certain  question  containing  the 
question  and  answer,  and  objection  to  answer 
not  assigning  any  reason  why  It  was  Incompe- 
tent or  irr^evant  or  immaterial,  held  insnffl- 
cient,  in  that  It  could  not  be  determined  there- 
from whether  the  answer  was  competent. 

4.  Hoaleldo  «e»327i/2.  New,  vol.  ISA  Kay-No. 
Serie^lBsuffioient  assignment  eonslderod  In 
first  degree  murder  proeeoutlon. 

In  prosecution  for  first  degree  murder,  the 
Supreme  Goort  will  consider  insufficient  assign- 
ment of  error  in  view  of  the  gravity  of  the 
charge,  involving  the  death  penalty. 

5.  Criminal  law  «=»4I9,  420(10)— Testimony  as 
to  statement  maito  tt  dafwdaiit  not  laadmia- 
sibio  as  hearsay. 

Testimony  as  to  statement  by  father  of  the 
witness  held  not  inadmissible  as  hearsay,  in 
view  of  the  father's  previously  given  testimony 
that  the  statement  had  been  made  to  the  defend- 
ant. 

6.  Criminal  iaw  «=>l  I66)/2(12)— Court's  re> 
mark  harmless  tn  view  of  testimony. 

Court's  remark,  on  objection  to  testimony 
as  to  statement  made  by  father  of  witness,  that 
it  presumed  the  statement  to  have  been  made  to 
the  defendant,  held  harmless,  in  view  of  fatber'a 
previously  given  testimony  that  the  atatement 
had  been  made  to  the  defendant 

7.  CrimlMl  law  «s>i036(6)— Opinion  toitlmony 
not  oonsldtrnd  en  appMl  In  abaonoe  of  objno- 

tlOR. 

Admission  of  opinion  testimony  will  not  be 
considered  on  appeal,  in  absence  of  objection  in 
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lower  court  that  the  testimony  constituted  the 
opinion  of  the  witness,  or  that  the  witness  was 
not  competent  to  testify  as  an  expert 

8.  Criminal  law  <8=»520(i),  522(1)— Oonfea- 
slons  obtained  by  oonmloB,  thrent,  or  promisn 

Inadmissible. ' 

Confessions  obtained  by  coercion,  threat,  or 
promise  are  not  adnuseible,  aince  such  confes- 
sions -are  an  apt  to  be  fUse  as  true. 

9.  Criminal  law  «=s»520(2),  922(1)— Confas- 
slon  held  not  to  havo  ben  obtalBed  by  ooer- 
oion,  throat,  or  promis*. 

Confession  to  having  committed  first  degree 
murder,  made  by  defendants  after  they  bad  been 
arrested  and  had  been  shot  after  attemptiiv  to 
shoot  officers  in  resisting  arrest  but  before  they 
bad  been  accused  of  any  o^ime,  in  response  to 
question,  "What  have  you  boys  done  that  makes 
you  so  wild?"  held  not  to  have  been  obtained 
by  threat,  coercion,  or  promise. 


ID.  Criminal  law  «»520(2),  522( I )— Confos- 
slM  In  response  to  ^peal  to  oonsdenoe  held 
not  proeured  with  throot. 

Confession  to  having  committed  first  de- 
gree morder,  made  by  defendants  after  they  had 
been  arrested  and  had  been  shot  after  attempt- 
ing to  shoot  officers  in  resisting  arrest  but  be- 
fore they  had  been  accused  of  any  crime,  in 
response  to  question;  "What  have  you  fellows 
done  that  you  didn't  want  to  be  arrested?  If 
you  are  the  men  that  done  the  robbery  and 
murder  at  Tempe  you  better  say  so,  because 
you  win  save  some  innocent  man  auffeiing"— 
held  not  to  have  been  made  under  a  threat  or 
promise;  ttie  question  being  merely  an  appeal 
to  their  CMisdence. 

11.  Criminal  law  «==>5I9(9)-~Confosalon  In  re- 
sponse to  an  appeal  to  religions  or  moral 
sentiment  not  Inadmissible. 

A  confessiffli  in  response  to  an  appeal  to  re- 
ligious or  moral  sentiment  is  not  inadmissible. 

12.  Criminal  law  «Ea5I7(6)— Cohfeselon  not  In- 
admissible because  made  to  an  offloer. 

A  confession  was  not  inadmissible  tweause 
made  to  an  officer. 

13.  Hoffllcfde  ^30(1)— Dofoadant  gillty  of 
murder  regardless  of  whether  ho  or  aeeom- 
plleo  trod  partloiilar  shot. 

Where  many  ahots  were  fired  by  defendant 
and  his  accomplice  whUe  robbing  a  store,  both 
were  guilty  of  murder  of  a  boy  killed  during  the 
shooting,  regardless  of  which  of  the  two  fired 
the  particular  shot  that  killed  the  boy,  they 
having  acted  together  in  such  manner  as  to 
make  each  responsible  for  the  act  of  the  other 
in  the  furtherance  of  their  criminal  purpose. 

Apfieal  from  Superior  Court,  Maricopa 
Goiml7 ;  B.  G.  Stanford,  Judge. 

Tomas  Roman  was  convicted  of  murder 
in  the  first  degree,  and  lie  appeala.  Afflrmed. 

Thalh^mer  A  Hart,  of  Phtentx;  for  ap- 
pellant 

W.  J.  Galbralth,  Atty.  (Jen.,  and  R.  B.  L. 
Sbepberd.      Atty.,  of  Phoenix,  tor  the  Stata 
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ROSS,  a  X  B7  Information  the  an>dlAnt 
was  diarged  wltb  the  crime  of  mnrdw,  com- 
mitted oa  January  11,  1921,  In  Maricopa 
county,  by  BhootlDg  and  kilUiig  one  Thomas 
Iflntze.  Thereafter,  op  February  16-19, 1921^ 
the  aK>ellant  was  tried  and  conricted  of 
murder  in  the  first  degree  and  his  punish- 
ment was  fixed  at  death.  He  appeals  from 
the  verdict  and  Judgment  of  conviction  and 
from  tlie  order  overruling  bis  motion  for  a 
new  triaL  He  assigns  several  errors  whldi 
be  claims  occurred  in  the  course  of  the  trial. 
The  first  two  are  so  Intimately  r^ted  we 
will  ccmsider  them  together.  They  are: 

"(1)  Tbe  informatioQ  upon  which  defendant 
was  tried  and  convicted  was  not  a  legally  filed 
information,  and  the  court  did  not  have  jaria- 
diction  under  said  information  to  try  and  con- 
vict the  defendant. 

"(2)  The  defendant  was  never  legally  ar- 
raigned nnder  such  information,  nor  did  he 
waive  anch  an  arraignment.*' 

[1]  These  alleged  errors  are  predicated  up- 
on the  following  facts:  The  county  attorney 
Bled  two  informations  against  the  defendant, 
one  on  February  2,  1921,  upon  which  d^end- 
ant  was  arraigned  the  same  day  and  given 
until  February  5th  to  •  plead.  Neither  on 
February  5th,  nor  on  any  other  day,  was 
defendant's  plea  to  the  first  Indictment  tak- 
en, but  on  said  day  he  was  arraigned  on  a 
new  information,  and  given  until  February 
7th  to  plead.  On  the  convoilng  of  court 
on  Fetnruary  7th  the  county  attorney  asked 
to  be  allowed  to  withdraw  the  first  informa- 
tion and  to  file  the  second  one,  and  to  the 
second  he  then  pleaded  not  guilty.  The  rec- 
ord discloses  that  defendant  was  charged 
with  the  same  offense  In  the  informations 
as  In  a  complaint  theretofore  filed  before  a 
committing  magistrate  upon  which  he  waived 
preliminary  trial  At  the  trial  and  at  the 
time  when  the  prosecution  was  about  to 
offer  evidence  upon  the  charge  in  the  infor- 
mation, the  appellant  objected  to  the  Intro- 
duction ot  any  testimony  "on  the  grounds 
that  the  court  does  not  have  jurisdiction  of 
the  matter  because  of  the  fact  that  the  de- 
fendant has  never  been  legally  committed  or 
had  a  preliminary  hearing  or  waived  any 
such  preliminary  hearing  as  provided  in  ar- 
ticle 2,  {  30,  of  the  Constitution  of  the  state." 
The  defendant  made  no  obJectionB  to  the 
second  Information  at  the  time  of  his  ar- 
raignment, nor  at  the  time  that  he  pleaded 
thereto.  The  statute  (section  972,  Penal 
Code)  provides  that  an  Information  may  be 
set  aside  on  motion  on  two  grounds:  first, 
that  the  defendant  has  not  bem  legally  com- 
mitted by  a  magistrate;  and,  second,  that 
the  Information  is  not  signed  by  the  county 
attorney.  Under  section  973,  Id.,  a  failure 
on  the  part  of  the  defoidant  to  Interpose  a 
motion  to  set  aside  ^e  Information  before 
he  pleads  predndes  falm  from  thereaft^  ob- 
jecting diat  hm  was  not  legallj  CTmmtWefl  hy 


a  magistrate,  or  that  ttie  information  was 
not  signed  the  ooun^  attorn^.  If  13ie 
defendant  fdit  that  his  rights  had  beoi  im- 
paired w  disregarded  by  the  county  attorney, 
he  should  have  adopted  the  method  provided 
by  the  statute  to  signify  his  dissent  Not 
having  pursued  the  method  provided  by  the 
statute,  he  will  not  be  permitted  to  raise  the 
objection  upon  the  offer  to  Introduce  evi- 
dence. Quen  Guey  v.  'State,  20  Ariz.  36». 
181  Paa  176;  Thomas  v.  Territory,  U  Arli. 
184,  89  Pac.  691 ;  People  v.  SUcey,  34  CaL 
SOT;  People  t.  Bawden.  90  OaL  195.  27  Pac; 
204. 

[1]  TbB  movlsloii  ot  the  Cwuttltution  the 
defwdant  asserts  was  violated,  forbids  the 
prosecution  of  any  person  f<a-  f^cmy  by  In-  ' 
formatliMi  wlUiout  his  having  had  a  prdlml- 
nary  examination  or  waived  sudi  examina- 
tion. The  record  in  ttiia  case  clearly  shows 
that  defaidont  waived  the  pr^lmlnary  ex- 
amination for  the  spedflc  offense  with  which 
he  was  charged  and  oonvtdAd.  We  take  it 
that  the  whole  of  defoidanfa  grievance  is 
that  the  conn^  atton^  was  permitted  to 
withdraw  the  first  Information  filed  against 
him  and  to  file  another  information  charging 
the  same  offens&  We  cannot  see  how  this 
in  any  mannor  could  have  prejudiced  his 
rl^ita.  No  issue  had  been  joined  on  the 
first  information,  as  he  had  not  ideaded  to 
it.  At  moat  what  was  done  was  no  more 
than  an  immatwial  irregularity. 

The  nODEt  assignment  Is  directed  to  tue 
tesCinumy  of  Helen  Teeter,  ^0  was  testify- 
ing in  behalf  of  the  state,  and  to  the  lan- 
guage of  the  court  in  that  connection.  We 
give  the  question  and  answer,  and  also  the 
conrfs  remarks  as  thejF  vipear  In  detaid- 
ant's  assignment 

"Q.  Do  you  recaB  anything  that  happened 
there  at  that  time  concerning  the  shooting? 
A.  Tes,  sir. 

"Q.  Oo  ahead  In  your  own  words  and  tell 
what  you  saw  and  heard  at  that  time  and 
place.  *  *  *  A.  My  father  pushed  the  door 
open  •  *  •  and  said,  *WluA  is  tiie  matter, 
man? 

"Mr.  Hart:  We  object  to  what  the  father 

said,  if  the  court  please.  . 

"The  Court:  Just  a  minute,  please.  The 
objection  is  overruled.  This  waa  addreised  to 
what  I  would  presume  to  be  the  defendant" 

[3, 4]  It  Is  obvious  that  it  cannot  be  deter- 
mined that  the  witness'  answer  or  that  part 
of  it  to  which  defendant  objected  was  ccsn- 
petent  or  not,  nor  can  It,  for  that  matter,  be 
determined  whether  the  remarks  of  the  court 
were  error  from  an  Inspection  <tf  the  assign- 
ment In  other  words,  the  assigninent  does 
not  contain  enough  of  substance  upon  wbidi 
to  base  a  decision.  The  objection  assigns 
DO  reason  why  what  the  father  said  was  not 
cmnpetent  or  relevant  or  matwlal.  No  mo- 
tion to  strike  the  answer  was  made^  nor 
were  the  remarks  of  the  court  objected  to  nor 
asked  to  bo  atricken.   For  the  ftdloio  to 
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spedty  wtaereiD  the  answw  ol  tbe  witnoBS 
waa  Improper  or  Qie  failure  to  object  to  the 
court* fl  lemarkB  so  that  he  might  ourrect 
them  If  erroneously  made,  we  might  well 
refuBO  to  examine  the  aaatgnment,  but  In 
Tiew  of  the  grarity  of  the  charge  against 
the  defendant,  InvolTlng  aa  It  does  the  death 
penalty,  we  will  treat  the  asslgnnient  as  be- 
ing snffldent  to  presait  t^ie  question  of  the 
competency  of  the  witness*  answer,  as  well 
also  the  right  of  the  court  to  make  the  re* 
marks  complained  of.  Before  Helen  Teeter 
was  put  on  the  stand  h^  father,  D.  S. 
Te^er,  bad  testified.  In  his  testimony  he 
had  stated  that  while  he  was  eating  his  sup- 
per at  about  6:30  p.  m.  <m  January  11,  1021, 
he  heard  some  10  <«  15  sJwts  fired,  and  that 
he  and  two  or  three  othm  of  his  family 
went  to  the  door  of  his  house  facing  on  the 
alley  when  he  saw  defendant;  that  he  stepped 
outside,  and  the  defendant  came  within 
about  sU  feet  of  him  and  said,  "For  God 
sake  get  out  of  my  way,"  and  "I  said  to 
bim,  'What  Is  the  matter,  man?'  and  he  said, 
'For  God  sake  get  out  of  my  way.*  '*  T>.  3. 
Teeter,  It  will  be  seen,  testified  positively 
that  he  was  ^>eaking  to  the  defendant  when 
he  said,  'What  is  the  matter,  man?"  And 
this  is  the  language  repeated  by  the  daughter 
to  which  tbe  above  objectltm  was  made. 

[  6,  8]  The  defendant  In  his  brief  Insists 
^at  the  evidence  was  hearsay,  and  Its  admis- 
sion for  that  reason  was  error.  This  cannot 
be  so,  inasmuch  as  the  language  was  directed 
to  the  defendant  and  was  uttered  in  his 
presence.  There  had  been  evidence  by  Mr. 
Teeter  that  his  remark  was  addressed  to  the 
defendant,  and  the  comment  of  the  court  was 
doubtless  based  upon  that  positive  testimony. 
The  court  was  clearly  right  In  overruling 
the  objection,  and  In  view  of  tbe  positive 
identification  of  tbe  defendant  as  the  per- 
son to  whom  It  was  addressed,  In  presuming 
that  the  remark  was  addressed  to  the  de* 
fendant 

Defendant's  next  assignment  Is  In  the  fol- 
lowing language: 

**Whna  Uie  witness  F.  Zj.  Ootdetta  was  testi- 
Cfing  for  ths  state,  the  follawing  qnestitm  was 
asked: 

'"Q.  Did  yon  find  a  bullet  hole  there?  A. 
Yes.  sir. 

"  "Mr,  Thalheimer:  If  yoor  honor  pleases,  we 
object  to  the  witness  testifying,  unless  be  tes- 
tifies as  to  the  character  of  the  Indentnre  v^n 
the  front  ef  the  door. 

"  The  Coort:  That  Is  what  he  is  going  to  do. 

"'Mr.  Thalheimer:  He  said  a  bullet  hole. 

"  *the  Conrt:  Counael  has  said  a  bollet  bole. 
He  is  asking  about  a  bullet  hole.  I  think 
tbe  objection  may  be  ovenoled.   Ha  may  an- 


[7}  Defendant  argues  in  his  brief  that  tbe 
abore  evidence  was  objectionable  because  it 
was  the  opiidoa  or  conclusion  of  the  witness. 
That  may  be  tm^  but  no  audi  objection  was 
made  at  tbe  ttmOk  nor  was  it  objected  tbat 


the  witiMBs  was  not  cMnpeteoit  as  an  e^>ert 
In  other  words,  the  question  which  he  now 
presents  was  never  presented  to  the  lower 
court  for  a  ruling. 

Two  witnesses,  Henry  B.  Swink  and  Harry 
J.  Sax<m,  testifying  in  behalf  of  the  prose- 
cution, were  permitted,  over  the  objections 
of  the  defendant,  to  state  a  confession  of 
one  Victorlano  Martinez  and  the  defendant, 
made  at  Calabasas  near  tbe  Mexican  line, 
at  the  time  of  their  apiHr^ension.  Hie  ad- 
mission of  this  testimony,  it  is  earnestly 
ui^ed,  was  error.  The  confession  and  tbe 
circumstances  under  which  it  was  made  can 
be  be&t  understood  and  appreciated  If  we 
relate  briefly  the  facts  of  the  crime  and  cir- 
cumstances of  tbe  arrest  of  tbe  defendant 

On  the  evening  of  January  11,  1921,  at 
about  6:S0  o'clock,  two  Mexicans,  operating 
t<^ther,  held  up  and  robbed  what  Is  known 
as  tbe  Baber-Jones  (Store  In  the  dty  of 
Tempe,  Marietta  county.  One  of  them  stood 
guard  on  the  outside  with  a  rtfle,  while  the 
other  entered  the  store  and  held  up  Mr.  H. 
C.  Baber,  a  member  of  the  firm,  and  took 
from  him  about  $290.  During  the  time  that 
it  took  to  rob  the  store  a  great  many  shots 
were  fired.  The  man  on  the  outside  had  a 
rifle  and  was  shooling  indifferently  at  every- 
body that  came  In  sight,  while  the  man  in 
the  store  who  was  doing  the  looting  shot 
Mr.  Babw  twice  and  possibly  discharged 
his  revolver  more  times.  Besidee  wounding 
Mr.  Baber  very  seriously,  a  nine  year  old 
boy  by  the  name  of  Thomas  Hlntze,  and  a 
deputy  constable  by  the  name  of  Spangler, 
were  killed.  The  desp^adoes  then  fled  from 
tbe  scoie,  and  were  traced  by  an  unbr(^en 
chain  of  evidence  to  Calabasas  near  the 
Mexican  border  where  they  were  arrested. 

On  tbe  morning  of  the  14tb  of  January,  at 
about  8 :30  o'dock  tbe  automobile  stage  run- 
ning between  Tucson  and  Nogales  reached 
Calabasas,  where  there  happened  to  be  at 
that  time  two  United  States  government 
inspe^ors  and  line  riders,  Henry  R.  Swink 
and  siarl  A.  Lemon.  There  were  also  there 
at  the  time  two  cattle  men,  Harry  J.  Saxon 
and  R.  Pugh  Lctatherman.  After  the  stage 
had  stopped  the  defendant  and  bis  compan- 
ion Victorlano  Martlnes  alighted,  and  tbey 
had  proceeded  away  frcHu  the  stage  only  a 
few  feet  when  Swink  said  to  them,  "Stop! 
you  are  prisoners."  He  then  called  to  Lem- 
on, who  brought  a  pair  of  handcuffs.  As 
Swink  was  walking  with  his  head  down,  un- 
locking the  handcuffs,  and  when  he  had  ap- 
proached within  about  four  feet  of  his  pris- 
oners, tbe  defendant,  Roman,  Jumped  back 
and  said,  "No,"  and  at  the  same  time  drew 
a  revolver,  threw  it  down  on  Swink,  and 
demanded  that  the  latter  surrender,  at  the 
time  discharging  his  revolver.  At  about  the 
same  time  some  one  shot  at  the  d^endant, 
striking  tbe  arm  holding  bis  revolver,  where- 
upon it  f^  to  the  ground;  almost  Instantly 
be  was  shot  again,  and  he  tell  to  fhB  groond, 
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and  as  be  be  called  to  his  companion, 
Martinez,  to  shoot  Martinez  thereupon 
grabbed  the  gun  that  bad  fall«i  from  de- 
fendant's band,  and  threw  it  down  on  Swlnk, 
who  thereupon  shot  Martinez,  the  buU^  en- 
tering bis  neck.  The  defendant  and  his  com- 
panion were  placed  upon  a  blanlcet  and  made 
as  comfortable  as  possible,  where  tbey  re- 
mained for  awhile.  After  a  bit  th^  re- 
quested to  be  allowed  to  sit  up. 

Harry  Saxon  relates  that  he  took  a  seat 
right  near  by  the  defendant  and  Martinez, 
and  asked  them  the  qnestloa: 

**Wbat  hare  you  boys  done  that  makes  yon 
so  wild?"  and  "tliey  hesitated  a  little,  and  then 
Martinez  spoke  ap  and  said,  'We  robbed  a  store. 

*  *  * '  Martinez,  before  he  told  me  that, 
turned  to  this  Roman  and  said,  'We  might  as 
well  tell,  we  are  up  against  it  now,'  and  Roman 
nodded  his  head  as  if  to  say  Tes.'  Roman 
didn't  talk  much.  He  seemed  to  be  pretty  sick. 
Martinez  then  said,  *We  robbed  a  store  and 
killed  sone  few  people  in  Tempe,'  and  I  said  to 
Boman,  la  that  right?  and  h«  uU,  'Xes.* " 

Upon  Swlnk  returning  turn  the  house 
where  be  had  gone  to  get  a  drink  of  water 
or  a  blanket,  Saxon  asked  Martinez  and 
defendant  (luestions  in  Swink*8  presence,  and 
they  nude  the  same  statonoit,  or  practlcallr 
the  same  statemaits.  SMnk  In  bfs  testimony 
relates  that  he  beard  Saxon  say: 

"What  have  you  fellows  done  that  yon  didn't 
want  to  be  arrested?  If  you  are  the  men  that 
dona  the  robbery  and  murder  at  Tempo  yon 
better  say  so  because  yon  will  bsto  some  inno- 
cent man  some  suffering" 

And  to  this  Martinez  said: 

"We  are  the  men  that  robbed  the  store  and 
killed  soma  people  at  Teay  M." 

Then  Roman,  bdng  asked  by  Saxon,  "Is 
that  80?'  nodded  his  bead  in  assent  and  said, 
"Tes."  Before  the  witness  Swink  testUed 
as  to  the  confession  the  court  asked  the  de< 
fendant  wheth»  be  wished  to  queirtiAii  the 
witnesses  concerning  the  circumstances  of 
the  confession,  and  the  defendant's  counsel 
replied  that  they  would  do  that  on  cross-ec- 
aminatitm.  In  the  cross-examination  no  ef- 
fort was  made  to  show  the  statmnent  was 
induced  by  threats  or  promises. 

The  d^endant  testified  In  Us  own  bcAialf . 
On  his  direct  examination  he  gave  his  ver- 
sion of  the  confession  as  follows: 

"One  of  the  gentlemen  in  the  crowd  says  to 
us,  'If  you  are  the  ones  that  m^e  the  assault 
at  Tempe,  wliy  do  you  not  say  it?*  As  I  did 
not  consider  myself  guil^,  I  didn't  answer  and 
kept  quiet.  Then  Martinea  answered  and  says, 
'Yes,  I  am,'  and  they  says,  'Are  you?*  and  I 
says,  'I  want  some  water.'  That  was  all,  and 
I  didn't  speak  a  word.  *  *  *  I  didn't  nod  my 
head  when  they  asked  me  whether  what  Mar- 
tinez said  about  the  crime  in  Tempe  was  true. 

*  *  *  I  waa  sick,  bat  I  was  with  my  five 
senses." 


[8-10]  The  question  is:  Were  these  extra- 
judicial statements  by  defendant  und«  the 
circumstances  in  which  they  were  made  vol- 
untarily made?  If  so,  they  were  admlsaible. 
Otherwise,  th^  were  not  It  is  the  law  that 
confessions  "obtained  by  coercion  or  threat  or 
promise  will  be  subject  to  objection."  Hardy 
T.  United  States,  186  U.  S.  224.  22  Sup.  Ct. 
889,  46  L.  Bd.  1137;  Bram  t.  United  States, 
168  U.  fi.  532,  18  Sup.  Ct.  183,  42  L.  Ed.  668. 
This  is  upon  the  theory  that  such  confeasioos 
are  as  apt  to  be  false  as  true. 

"The  fundamental  principle  upon  which  con- 
fessions have  been  ezduded  which  are  induced 
by  promises  or  threats,  hope  or  fear,  is  that 
under  such  circumstances  the  temptation  to 
speak  falsely  is  so  great  as  to  render  the  state- 
ment entirely  untmatworthy."  Tertitoiy  T. 
Bmlllo,  14  N.  M.  147,  80  Pae.  2S8. 

The  defendant  and  Martlnes,  at  the  time 
th^  made  th^  statement,  had  not  bran  ac> 
cused  of  any  crime,  and  It  Is  doubtful  It 
tlier  were  even  suspected  by  Swlnk  as  bav- 
log  committed  the  murders  and  robbery  at 
Tempe  at  the  time  be  uxulertoolc  to  arrest 
them.  It  is  not  shown  how  long  after  the 
defendant  and  Martinez  had  been  subdued 
It  waa  before  they  confessed.  It  was,  how- 
ever, not  Immediately.  It  was  not  first  made 
to  tile  officer,  Swlnk,  but  in  bis  absenceii  to 
the  dviUan  Saxon.  Saxon  did  not  accuse 
them.  He  said,  "Wbat  have  you  boys  dona 
that  makes  you  so  wild?"  There  was  oar^ 
talnly  no  threat  or  promise  In  this  questlim. 
The  desperate  resistance  to  arrest  no  doubt 
aroused  in  the  mind  of  the  questioner  a  sus- 
pldon  and  prompted  the  question,  and  what- 
ever may  have  been  the  reason  that  actuated 
the  defffiidant  and  Martinez  in  confra^n^ 
tbsix  connection  wltii  the  Tempe  murdws 
it  Is  not  aj^iarent  that  they  did  so  mider 
any  threat,  or  fear,  or  h<ve,  or  promlaek 

[1 1]  True,  Swlnk  in  bis  testimony  gives  a 
slight^  different  voslm  of  what  was  said 
when  upcxL  his  return  Saxon  sought  to  get 
a  repetition  of  the  confession  made  to  Um. 
Swlnk  says  Saxon's  question  was: 

''What  have  you  fellows  done  that  you  didn't 
want  to  be  arrested?  If  you  are  the  men  that 
done  the  robbery  and  murder  at  Tempe  yoa 
better  say  so  because  yon  wUl  save  some  In- 
nocent man  suffering." 

[11]  l%e  courts  have  In  many  cases  held 
that  an  adjuration  to  an  accused  "that  It 
would  be  better  to  teU  the  truth"  may  be 
so  worded  as  to  imply  a  threat  or  a  promise 
making  it  Inadmissible  as  evidence.  A  num- 
ber of  such  cases  are  cited  by  Mr.  Justice 
White  In  his  very  able  and  elaborate  opinion 
tu  Bram  v.  United  SUtes,  168  U.  S.  132,  IS 
Sup.  Ct  183,  42  L.  Ed.  568.  We  do  not  think 
the  admonition  to  the  d^endant  and  Ifar- 
tlnez  in  this  case  Is  of  that  diiaractm.  In 
effect  they  were  told  that  If  they  had  com- 
mitted the  crime  at  Tonpe,  by  admittlAg  It. 
they  would  save  Innocent  persons  from  tbere- 
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after  being  sccoBed  of  it  or  punished  for 
It.  There  was  no  pr(Knl8e  of  leniency  held 
out  to  them  in  tbat;  nor  did  it  contain  any 
threat  It  was  lathttT  an  appeal  to  their 
consciences.  The  rule  seems  to  be  that  a  con- 
fession In  response  to  an  appeal  to- religious 
or  moral  sentiment  Is  not  inadmissible.  State 
T.  WlUlams,  120  La.  215.  S5  South.  768,  Ann. 
Cas.  1913B,  302.  and  note.  Both  the  defmd- 
ant  and  Martinez  had  been  very  seriously 
wounded,  and  were  at  the  time  doubtless 
sofl^lng  considerable  pain.  Martinez  died 
-very  shortly  thereafter.  Believing  that 
death  was  impending,  it  la  poasible  tliat  there 
was  enough  of  the  milk  of  human  kindness 
in  these  men  to  prompt  them  to  save,  as  sug- 
gested by  the  officers,  others  from  b^ng 
diarged  with  the  utteuao  of  whldi  they  were 
guilty*  and  hence  th^  ccnfession.  The  In- 
duoemoit  to  BPeak  up  was  not  of  a  temporal 
OK  worldly  nature^ 

[It]  TtM  confossloa  was  not  Inadmissible 
becaose  it  waa  made  to  an  ofllcer.  Bpart 
United  States.  106  U.  S.  51.  716,  U  Sop.  Ot 
278,  S»  L.  Bd.  343;  WUson  t.  United  States, 
162  V.  a.  m,  16  Sup.  Ot  895, 4D  L.  Ed.  1000; 
Llndsey  t.  State,  66  Sla.  841,  68  South.  832, 
50  L.  R.  A.  (N.  S.)  1077.  and  note  1084,  Ann. 
Cas.  1916C,  U67. 

The  defendant  who  was  a  wltoess  In  his 
own  behalf  did  not  claim  in  his  testimony 
tbat  any  coercion  or  threat  or  promise  was 
made  by  Swink  and  others  who  arrested  him 
and  Martinez.  He  admits  tliat  Martinez  con- 
fessed that  he  waa  guilty  of  the  Tempo  of* 
fense.  From  his  own  mouth  he  admits  hear- 
ing Martinez  confess  to  the  crime.  He  says 
that  he  was  in  possession  of  bis  "flre  senses." 
He  does  not  deny  admitting  that  he  waa  iirea> 
ent  and  participated  with  Martinez  in  the 
crimes.  We  think  this  assignment  of  error  is 
without  merit,  and  that  the  confessions  were 
properly  admitted. 

The  refusal  of  the  court  to  give  the  fol- 
lowing Instruction  requested  by  the  defend- 
ant is  next  assigned  as  error: 

"Yon  are  instmcted  that,  eren  thougrb  you 
may  beHere  from  the  evidence  that  the  defend- 
ant was  the  man  who  shot  H.  G.  Baber,  the 
owner  of  the  store  which  was  robbed,  miless 
you  further  bellere  from  the  evidence  beyond 
all  reasonable  doubt  tbat  the  defendant  fired  the 
shot  which  killed  the  boy  Hintze,  and  that  such 
kilUng  of  the  boy  Hintze  was  a  willful,  pre- 
meditated, and  deliberate  action  on  his  part, 
you  must  brii^C  in  a  verdict  of  not  fuilty." 

[13]  From  the  statement  of  facts  hereto- 
fore given  it  is  clear  that  this  instruction  is 
erroneous,  and  was  very  properly  refused. 
It  could  make  no  difference  whether  defend- 
ant or  Martinez  actually  shot  and  killed 
Thomas  Hintze.  It  is  clear  that  they  acted 
together  in  such  a  manner  as  to  make  each 
resjwnslble  for  the  act  of  the  other  in  the 
furtherance  of  their  criminal  purpose. 
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We  tmre  very  carefully  and  thoughtfully 
looked  into  the  record  of  this  trial,  and  are 
satisfied  that  tbe  defoidant  was  accorded 
all  <tf  the  rights  he  was  entitled  to  under  the 
law,  and  tbat  no  error  of  a  pr^udl<AaI  tSur- 
acter  was  committed  in  his  trial. 

Tbe  judgment  is  therefore  affirmed. 

The  date  of  April  29,  1921,  originally  fixed 
for  defaidanfB  executlm,  having  passed,  it 
is  ordered  that  judgment  be  ratered  by  this 
court  fixing  the  time  wheoa  the  original  sen- 
tence of  death  shall  be  executed,  as  required 
by  section  1177  of  the  Penal  Oode. 

MeAZJSTBB  and  FLAiaOAN.  33^  coocnr. 


FARMERS'  HIGH  LINE  CANAL  &  RESER- 
VOIR  CO.  V.  WEBBER. 

(No.  9862.) 

(Supreme  Court  of  Colorado.   Jane  6^  1921. 
Rehearing  Denied  Nov.  7.  ISSL) 

r.  Waters  and  water  eosrses  «=3l52(5)— Gen- 
eral averaieBt  of  ownership  of  water  riiht,  as 
aflslnst  risfenrtant  elaJmlng  saae  priori^  Na- 
der same  appreprtatlen,  hold  saffloleat. 
In  action  to  estsUish  plalntUPs  title  to  water 
out  of  defendant's  ditdi  for  irrigation  purposes, 
where  plaintiff  and  defendant  dalmed  the  same 
priority  under  the  same  appropriation,  made 
through  the  same  ditcli,  at  the  same  time,  by 
one  construction,  allegation  of  the  ownership 
of  the  water  right  without  the  facts  showing 
appropriation  Aeld  snffideut. 

2.  Jadtneat  «s925i(l)— Geasral  allststloa  as 
te  owaer^lp  of  water  bold  te  snpport  Jedg- 

MOnt  on  proof  of  title  by  appropriation. 

In  action  to  establiBb  plaintifTs  titie  to  wa- 
ter, general  allegation  of  ownership  held  to  sup- 
port Judgment  for  plaintiff  on  proof  of  owner- 
ship right  by  appropriation,  notwithstanding 
specific  allegation  as  to  having  acquired  title 
by  prescription,  where  defendant  was  not  per- 
mitted to  amend  complaint  during  trial  by  alleg- 
ing title  by  appropriation,  since  it  complaint 
was  not  good  witiumt  such  allegation,  the 
amendment  should  liave  been  allowed. 

3.  Pleading  ®=»248(I7)— Amendment  of  lUlega- 
tlon  as  to  title  to  water  by  appropriation  held 
not  to  state  a  new  cause  of  action. 

In  action  to  establish  plaintiff's  title  to 
water  for  irrigation,  vriiere  complaint  contained 
general  avement  of  ownership  and  a  speciflc 
allegation  as 'to  titie  by  prescription,  amend- 
ment alleging  titie  by  appropriation  did  not 
state  a  new  cause  of  action. 

4.  Waters  and  water  courses  ^l52(8>-£vl- 
deaee  bold  to  snstaln  finding  as  to  ewnershlp 
of  water  by  right  of  appropriation. 

In  action  to  establish  plaintiff's  titie  to 
water  oat  of  defendant's  dlteh  for  irrigation  of 
land,  evidence  heU  to  sustain  findl^  as  to 
plaintiff's  ownership  of  water  1^  right  of  appro- 
priation. 
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Departmott  2. 

Brror  to  District  Court,  Ohy  and  Oonnty 
of  DwTW;  darence  J.  Iforl^,  Judge- 

Acdoo  by  Blanche  Webber  against  the 
Farmera'  High  Line  Canal  ft  Beserrotr  Com- 
pany. Judgment  for  plaintiff,  and  defaidant 
brings  error.  Affirmed. 

Bartela  &  Blood,  of  Domr,  Or  plaintiff  in 

error, 

John  A.  Rush  and  Foster  OUne,  botb  of 
Denver,  for  defendant  in  error. 

OENISON,  J.  The  defendant  In  error  was 
plaintiff  below,  and  obtained  a  decree  estab- 
lishing In  her  the  title  to  16  Inches  at  wato- 
out  of  the  ditch  of  defendant,  plaintiff  in 
error,  for  the  irrigation  of  certain  land. 

The  plaintiff  derived  title  to  the  said  water 
from  ber  nude,  cme  Hill,  who,  she  dalmed, 
was  one  of  Uie  original  approiiriators  of  the 
flrat  priority  acquired  by  this  ditch,  and  she 
also  claimed  by  adverse  use  for  more  than 
20  years.  The  court  expressly  found  In  her 
favor  on  both  the  apprtH^rlatlon  and  the  ad- 
verse nsfc  We  affirm  the  Judgment  ca  the 
former  ground,  appn^iatlon,  and  leave  the 
other  undecided. 

Plaintiff  In  error  aq^:  (1)  That  the 
complaint  doee  not  state  a  cause  of  action. 
(2)  That  there  was  no  iKtoof  of  tiUe  In  plain- 
tiff by  appropriation.  The  cm^Ialnt  all^^ 
ownerablp  of  Qie  land,  and  "that  plaintiff 
during  an  the  timea  mootloned  ber^  was 
and  is  now  the  owner  of  IB  inches  of  water 
in  the  ditdi  of  the  defendant  company,  and 
during  all  of  said  times  was  and  now  in  en- 
titled to  the  use  of  the  aame;"  also  "that  the 
plaintiff  and  her  grantors  tor  more  than  20 
years  last  past  have  had  the  firee  use  of  said 
water,  and  have  used  the  same  (qienly,  no- 
toriously, and  adTersdy,  to  tiie  d^endant  for 
Irrigating  about  16  acres  of  lands  afore- 
said;" also  that  said  water  was  neceesary  for 
soCh  Irrigation;  that  lAalntlff  could  get  no 
other,  and  without  it  her  crops  would  be  de- 
stroyed and  her  land  unproductive. 

[1]  The  objection  to  the  compl^nt  la  that 
It  states  no  tects  constituting  ownership  of 
the  water  rij^t  ezc^t  adverse  use,  whi<dils 
Insufficient,  and  that  a  bare  statemuit  of  own- 
wshlp  of  a  water  tight,  unlike  the  case  of 
land  or  diattels,  is  not  oioi^.  Plaintiff  in 
OTor  dtes  Farmen^,  etc,  Co.  v.  SouUiwortb, 
IS  Colo-  111,  21  Pac.  1028,  4  U  B.  A.  707.  and 
Eenney  on  I.  ft  W.  R.,  |  1633. 

The  Sonthwortti  Case  was  up<m  a  question 
of  priority  betwem  two  appropriations. 
Which  was  flrstt  The  cotut  held  that  the 
facts  showing  appropriation  should  have 
been  set  f«th  in  fbe  pleadings.  No  such 
^tuaUon  is  before  us  now-  Botii  parties 
here  claim  the  same  priority  under  the  same 


apprt^riation,  made  tlinra^  flie  same  ditch 
at  the  same  time  by  mm  construction,  applied 
to  the  several  lands  of  the  oimstmctors  of 
the  ditch.  It  Is  a  question  of  owtta*8hlp.  not 
priority  of  right  The  same  Is  true  of  Down- 
ing V.  Aff.  D.  Oa,  20  Cola  646,  89  Pac  S36. 

Where  tiw  question  Is  one  of  ttUe  only, 
we  can  see  no  reason  why  the  allegation  of 
ownership  of  a  water  ri^t  should  not  be 
as  simple  as  of  land,  nor  why  und«  tlie 
Code  it  should  be  more  complex  than  at  com- 
mon  law  or  In  equity-  It  Is  enough  to  say 
tiiat  the  goods  are  the  goods  "of  the  plaln- 
tiir*  or  the  lands  are  the  lands  "of  the  plaln- 
tUC."  Baiter  v.  Cordwell,  6  Colo.  199;  El- 
liott Bank,  80  Colo.  279,  70  Pac  421;  2 
Chit  PL  860,  86a  See  Gllulc  v.  Thurston,  47 
Cal.  21.  We  think  the  general  avument  of 
ownership  was  snffldent. 

[2]  But  dtfendant  claims  tliat  flie  qpedflc 
allegation  controls  the  general;  that;  having 
specified  title  by  prescription  or  adverw  pos- 
session for  20  years,  be  can  prove  oidy  the 
spedflcatlon,  and  cannot  bring  forward  other 
evldoice  to  sustain  ownerships  Plaintiff, 
however,  asked  leave  to  amend  to  conform 
to  the  evidence  by  inserting  an  allegation 
that  plaintiff  was  the  omier  by  right  of  ap- 
propriation  of  her  grantors.  Th\a  leave  wAs 
dmied.  In  view  of  tlte  subsequent  Ondlngs 
of  the  court  the  reason  fiv  this  dental  umst 
have  been  that  the  amendment  was  unneces- 
sary. If  it  ms  unnecessary,  tiie  ccanplahit 
was  good;  if  not,  the  amendment  should  have 
been  allowed,  and  In  eithw  cue  Qie  judgment 
should  be  affirmed. 

[t]  Defendant  objected  that  tbe  amend- 
mut  would  state  a  new  cause  of  action. 
Not  so.  There  Is  but  one  cause  of  actloD  stat- 
ed here  whatever  be  the  source  of  title. 
Then  Is  but  ow  inlmary  right,  vis.  the 
right  to  tbe  USB  of  the  water,  based  on  own- 
wshlp ;  but  one  vtolatirai  of  that  r^t,  viz. 
deprivatira  of  use.  Pmn.  B.  ft  B.  Bta.  ^ 
Bd.)  n  2,  8.  464-407,  S1&-«S22l 

[4]  As  to  the  second  point :  ThB  evidence 
tended  to  diow  long^iontinned  ua%  about  60 
years,  whic|i  went  strongly  to  support  the 
claim  of  original  appropriation  of  the  Ifi  inch- 
es by  Hill  and  some  evidence  tmdSng  to 
diow  that  be  and  plalntUTs  father,  ime  Wan- 
amaker,  helped  conatruct  the  dlt<^  or  to  ex- 
tend it  In  oonsideratlQn  for  a  share,  via.  the 
15  inches  afbresaid  in  the  approprlatl<m. 
We  cannot  say  that  this  evidence  was  insnf- 
fldent  to  support  plaintUTs  claim,  eq>edally 
since  the  court  viewed  the  premises,  a  spe- 
cies of  evidence  whldi  In  the  nature  of  Uiinga 
cannot  be  reproduced  before  us. 

Judgment  affinned. 

TEILbBR,  Acting  C.  J,  and  WHITFORD, 
J.,  concur. 
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for  the  ktoA,  plaintiff,  wlio  can  be  said  to  lim 


NEW  MERCER  DITCH  CO.  at  aL  v.  NEW 
CACHE  LA  POUDRE  IRRIGATING 
DITCH  CO.    (No.  9866.) 

(SaimiDe  C9oan  of  O^orado.   Jnne  6,  1921. 
BehMring  Dented  Nor.  7,  1921.) 

1.  Water*  aari  wster  ooursM  ^S9l52(8)— Evl- 
4»aoa  bold  soffloleat  to  show  abaidonaimt  of 
priority  rights  la  waters. 

In  a  salt  to  enjoin  the  use  of  part  of  the 
watere  claimed  nnder  an  adjudication  of  prior- 
ity, on  tiie  ground  of  abandonment  thereof  evi- 
dence IWd  BUfficient  to  show  abandonment. 

2.  Waters  and  water  ooarsea  «=>I52(7)— Evl- 
deaee  of  eoadttloas  previous  to  deoree  awarA- 
lag  prlorttles,  parties'  deolaratlons,  aad  pro- 
etedlaga  la  salt  bold  eanpatoat  oa  issaa  af 
abaadtamaat 

BTidence  of  abandonment  of  priority  rights 
in  waters  must  relate  to  fiicts  oceorring  after 
the  decree  awarding  such  priorities,  bat  pre- 
vioQS  conditions,  declarations  of  tiie  parties, 
and  the  proceedings  in  the  suit  resulting  in  sudi 
decree  ar«  competent  to  show  conditions  and 
intent  sutMeqnent  thereto,  and  evidence  as  to 
what  was  a  reasonable  use  of  such  waters  on 
the  land  is  relerant  not  only  to  intent  bat  to 
what  waa  actoaUr  ased. 

3.  Jadgiaeat  «s>743(2)— Deorea  In  salt  far 
ohasge  of  polit  of  diversion  not  ris  Jadloata 
la  salt  to  eajola  ase  of  water  o«  groand  of 
abaadonneat. 

Since  the  qnestion  of  abandonment  of.  prior- 
ity  rights  in  waters  cannot  be  raised  In  a  suit 
for  change  of  point  of  diversion,  the  decree  in 
each  suit  is  not  res  judicata  in  a  suit  to  en- 
join the  use  of  such  waters  on  the  groand  of 
abandonment. 

4s  Watars  aad  water  eoaraoa  «a»l53(2)— «alt 
to  eajola  asa  of  waters  on  groaad  of  abaa- 
donmeat  of  priori^  rights  aot  barred  by  IbaU 
tatleae. 

Rev.  St.  1006,  I  8818,  barring  review  or 
reargument  of  a  decree  adjudging  priority 
rights  in  waters  after  two  years,  and  sections 
3313  and  8314^  barring  adverae  claims  to  such 
rights  after  four  years,  do  not  affect  the  right 
of  a  claimant  to  enjoin  the  use  of  saeh  waters 
on  the  ground  of  abandonment  of  such  priority 
ri^ts,  hut  limit  only  the  po^r  to  qaestion  the 
daeree  of  the  rii^t  and  measare  of  divwaion. 

fi.  Estoppel  «»03<7)— Clalmaat  of  water 
rlgbta  aot  estoppetf  to  usart  abandoameat 
iberaof. 

In  a  suit  to  enjoin  the  nse  of  waters  on  the 
ground  of  abandonment  of  defendant's  priority 
rights,  where  it  appeared  from  a  .decree  chang- 
ing the  point  of  diversion  for  the  benefit  of  a 
purchaser  of  part  of  defendant's  stocic  subject 
to  the  success  of  such  suit  that  plaintiff  claimed 
to  be  the  owner  of  the  rights,  the  diversion  of 
which  was  to  be  transferred,  and  there  was 
nothing  is  the  ease  to  give  notice  that  they  had 
not  already  been  paid  for,  and  no  proof  of 
knowledge  of  or  notice  to  plahitiff  of  conditions 
wbidi  would  make  delay  harmful  to  such  pur- 
diaser,  nor  any  harm  shown  except  payment 


bad  notice  only  of  whatever  properly  appeared 
in  the  pleadings  In  tiie  suit  for  diversion,  was 
not  estopped  by  its  acquiescence  in  and  failure 
to  object  to  the  expenditure  of  large  sums  by 
such  pnrdiaaer  for  such  rights;  knoirtedge  be- 
img  an  essential  factor  in  estoppel. 

6.  Waters  aad  wotar  eoaraas  «s»l52(2)— Delay 
la  assertiap  alalai  to  rlgbta  la  waters  for  lees 
thaa  atatatory  period  aot  laohoa. 
Where  it  was  not  shown  that  purchasers  of 
part  of  the  sto^  of  a  ditch  corporation  pos- 
sessfaig  priority  rigbts  in  waters  were  placed 
in  a  worse  porition  by  an  adverse  claimant's 
delay  in  asserting  his  dalm,  such  delay,  be- 
ing for  a  shorter  time  than  the  statute  of  Umi- 
tationa,  waa  not  laches. 

Bn  Banc. 

Snvr  to  Dlatrict  Oovurt,  IuIiih^  Oountgr; 
Bobert  O.  Strong  Jndga 

Actl<ni  by  the  New  Cache  la  Pondre  Irri- 
gating Ditch  Company  against  the  New  Mer- 
cer Ditch  Company  and  anotlier.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

B.  W.  FlomliiK  Paul  W.  Lee^  and  George 
EL  Sbaw.  all  of  91  Ooiltaia.  for  plalntUfa  in 

error. 

Harry  N.  Hayne^  of  Qreel^,  for  d^end- 
ant  in  mot, 

DENISOK,  J.  Ttie  defttidant  In  error 
bronght  anit  to  enjoin  plalntifCa  in  error  tnm 
using  more  than  10  second  feet  of  the  ad- 
judicated TftUalty  of  the  Jodi  Amee  dltdi, 
35.91  ■eccmd  feet  Flalntiir  alleged  abandon- 
ment of  tlie  r«nalnder,  26^91  secmd  feet 
The  oonrt  enjoined  the  nse  of  10:91  ot  aaid 
86.91  second  feet  leaving  to  defendants  Uie 
use  of  bat  26l  The  defendants  Iving  enmr. 

The  following  points  are  argned; 

d)  That  the  crrldoice  of  abandonment  was 
instundvit. 

(2)  That  Incompetent  and  IrrcOerant  evi- 
dence was  admitted. 

9)  That  the  qnestltni  <tf  abandonment  Is 
res  adjudlcata. 

(4)  That  the  relief  is  barred  by  the  statute 
of  limitatlona. 

(6)  That  the  plaintiff  la  eet(qvped  by  nm- 
dnct  to  claim  abandonmoit 

(0)  That  plaintifC  la  guilty  of  laches. 

Omitting  nnnecessaiy  details,  the  facts  are 
as  follows: 

By  tAe  decree  of  ^B82  there  was  adjudicat- 
ed to  the  Jodt  Ames  ditch  86.91  second  feet  of 
water  from  the  Cache  la  Pondre  river  to  irri- 
gate about  640  acres,  perhnps  slightly  more. 
There  was  a  continuoas  use  of  ttiia  right  by 
the  owners  of  land  under  that  ditch  there- 
after; the  amount  of  water  used  bowever, 
ia  disputed.  In  1912  a  part  of  the  stock  of 
the  Josh  Amea  corporation  was  sold  to  the 
New  Mercer  Ditch  Company  et  al.,  and  the 
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diversion  of  10  second  feet  of  the  water  repre- 
sented by  this  stock  was  transferred  to  the 
New  Mercer  headgate ;  a  decree  having  been 
duly  obtained  to  authorize  the  changa 
Thereafter  the  Josh  Ames  ditch,  plaintiff 
claims,  coDtiDued  to  use  the  same  amount  of 
water  as  before,  so  that  the  10  second  feet 
transferred  was  an  additlcmal  diversion  and 
use  to  the  Injury  of  juniors. 

The  plaintiff  was  a  party  to  the  transfer 
suit  but  did  not  appear,  though  duly  served. 
The  present  suit  was  begun  November  2, 
1916,  more  than  fonr  yean  after  the  decree 
of  transfer. 

[1]  1.  We  cannot  say  that  the  evld^ce  was 
Insufficient  to  show  abandonment  The  needs 
for  Irrigation  under  the  Josh  Ames  dltdi 
were  much  less  than  the  appropriation,  the 
ditch  was  for  years  in  no  condition  to  carry 
that  amovnt,  and  the  greatest  flow  It  could 
carry  at  any  time  after  1882  might,  from 
the  evidence,  be  found  to  be  not  over  25  sec- 
ond feet  There  is,  moreover,  evidence  that 
for  20  years  after  1882  the  land  on  which  it 
was  used  needed  much  less  than  the  appro- 
priation and  that  much  less  was  nsed  there- 
on. The  finding  of  tlie  court,  therefore,  that 
not  more  than  26  second  feet  had  bem  divert- 
ed since  1890,  was  justified,  and  this  jnstlfles 
the  conclusion  that  10.91  second  feet  had 
been  abandoned. 

[2]  2.  We  think  the  evidence  the  objections 
to  which  were  overruled  was  proper.  Evi- 
dence of  abandonment  must,  of  course,  be  of 
facts  which  occur  after  the  decree  which 
awards  the  priorities,  but  previous  condi- 
tions, declarations  of  the  parties,  and  the 
proceedings  In  the  suit  of  which  that  decree 
Is  the  result,  are  compet^t  to  show  condi- 
tions and  intent  subsequent  to  the  decree. 
Cent  Tr.  Co.  v.  Culver,  23  Colo.  App.  317, 
321,  322.  129  Pac.  253,  affirmed  58  Colo.  334, 
145  Pac.  684;  New  Mercer  D.  Co,  7.  Arm- 
strong, 21  Colo.  357,  40  Pac.  989. 

What  was  a  reasonable  use  on  the  land  un- 
der the  Josh  Ames  ditch  was,  under  the  de- 
cisions in  this  state,  relevant  not  only  to  In- 
tent but  to  what  was  actually  used. 

[3]  3.  It  Is  claimed  that  the  question  here 
in  litigation  was  determined  In  the  suit  for 
change  of  point  of  diversion,  but  we  have 
several  times  held  that  that  question  could 
not  be  raised  In  such  a  suit  (Consolidated, 
etc.,  Co.  v.  Evans,  59  Colo.  482,  485,  149  Pac 
8.341;  consequently  It  is  not  res  adjudicata. 

[4]  4.  We  cannot  see  that  any  statute  of 
limitations  bars  the  present  aulL  It  la  urged 


that  at  least  plaintiff's  right  to  assert  aban- 
donment Is  barred  by  the  two-year  limita- 
tion, R.  S.  1908,  S  3318,  and  by  the  four-year 
Umitation,  B.  S.  1908,  8S  3313.  3314 ;  but  we 
think  those  sections  do  not  affect  that  ques- 
tion, but  that  they  Umtt  only  the  power  to 
question  the  original  decree  of  the  right  and 
measure  of  diversion. 

[B]  5.  It  Is  pleaded  as  estoppel  that  the 
New  Mercer  Com[>any  purchased  the  stock 
representing  the  10  second  feet  above  men- 
tioned subject  to  the  success  of  the  suit  for 
the  change  of  point  of  diversion  to  be  paid  for 
only  If  such  change  were  permitted;  that  after 
the  decree  of  permission  the  New  Mercer 
Ditch  Company  paid  a  large  sum  for  the  \^a- 
ter  right  and  expended  other  moneys  In  re- 
spect thereto,  all  with  knowledge  of  plaintiff, 
and  that  plaintiff  acqnieeced  In  and  failed  to 
object  to  the  same.  It  Is  now  claimed  that  it 
was  plaintiff's  duty  to  speak  when  It  knew 
that  the  New  Mercer  Company  was  going  to 
buy  and  lay  out  money  in  respect  to  the 
stock  and  water  and  so  spare  that  company 
from  the  loss  now  Infilcted  upon  it  The 
plaintiff  denies  all  knowledge  of  the  matters 
above  mentioned.  This  knowledge  Is,  of 
course,  an  essential  factor  In  the  estoppel, 
and  if  It  is  not  proved  the  estoppel  falls. 

The  plaintiff  must  be  said  to  have  had  no- 
tice of  whatever  properly  appeared  In  the 
pleadings  in  the  suit  for  change  of  diversicm. 
Those  pleadings  are  not  shown  in  the  abstract 
of  record,  but  we  Infer  from  th^decree,  which 
Is  shown,  that  the  present  plaintiff  and  its 
copurchaser  claimed  In  their  petition  to  be 
then  and  there  the  owners  of  the  rl^ts  the 
diversion  of  which  was  to  be  transferred, 
and  that  there  was  nothing  in  that  case  to 
give  notice  that  they  had  not  already  paid  for 
them.  There  la  no  other  proof  of  knowledge 
of  or  notice  to  plaintlfTs  of  conditions  which 
would  make  delay  harmful  to  the  purdias»v, 
nor  is  any  harm  to  them  shown  except  the 
payment. 

We  must  say  that  there  Is  do  estoirpd. 

[9]  0.  Was  the  plaintiff  guilty  of  laches? 
Delay  for  a  shorter  time  than  the  statute 
of  limitations  Is  seldom  regarded  as  suffi- 
cient to  Impute  laches  unless  opponents  have 
been  placed  In  a' worse  position.  Warr«i  v. 
Adams,  19  Colo.  515.  628,  36  Pac.  604.  No 
such  condition  is  shown.  We  must  say  that 
no  laches  appears. 

Judgment  affirmed. 

BCOTTt  O.  J„  not  participating, 
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long  SB  said  plaintiff  shall  remBin  ^ato  and 

unmarried." 


ESTATE. 


(Sapreme  Court  of  Colorado.    April  4,  1921. 
Rehearing  Denied  Not.  7.  1921.) 

Divttroe  ^247— Right  to  aiinoay  M4  Mt  to 
•■rvlvo  baabud'a  death. 
DiToree  decree  emhodying  agreemeDt  made 
between  the  partfei  providing  for  payment  to 
wife  of  apedfled  monthl;  sum  for  the  mainte- 
nance of  herself  and  minor  child  did  not  entitle 
wife  to  recover  socfa  amount  against  husband's 
estate  for  a  period  subsequent  to  his  death,  in 
the  absence  of  an?  provision  of  the  contract  or 
the  decree  showing  an  intention  that  the  right 
to  monthly  paymenta  abonld  ■urviye  the  hua- 
band's  death. 

Department  1. 

Error  to  District  Court,  Montrow  Comity ; 
TlKMnas  J.  Blai^,  Jndge. 

Claim  by  Minnie  M.  Parsons,  individually 
and  as  next  friend  of  Zetta  Louise  Parsons, 
a  minor,  against  tbe  estate  of  Henry  R.  Par- 
sons, deceased.  Claim  disallowed,  and  claim- 
ant brings  error.  Affirmed. 

Oatlin  &  BlakOk  of  Montrose^  toe  plaintiff 
in  error. 

7ohii  L.  Stivers,  of  MmtroB^  for  defend- 
ant In  error, 

AI/LBN,  3.  This  canse  Is  before  ns  upon 
a  writ  of  error  to  review  a  judgment  of  the 
district  court  of  Montrose  county  disallowing 
a  daim  of  a  divorced  wife  against  the  es- 
tate of  her  tormet  husband,  now  deceased. 

In  March.  1918,  the  claimant,  Minnie  Bf. 
Parsons,  brought  an  action  for  divorce 
against  Henry  B.  Parsons.  On  April  17, 1918, 
prior  to  the  trial  of  the  case,  the  parties  en- 
tered into  a  written  stipulation  and  agree- 
ment intended  to  settle  their  proi>erty  rights 
and  fix  tbe  amount  and  manner  of  payment 
of  perman«it  alimony  for  the  support  of  the 
plaintiff  and  of  a  minor  child  of  plaintiff  and 
defendant  That  part  of  tbe  written  agree- 
ment which  is  material  upon  this  review 
reads  as  follows: 

"The  defendant  agrees  and  binds  Uniself  to 

pay  to  plaintiff  the  sum  of  thirty-five  dollars 
(935.00)  per  month  so  long  as  she  shall  re- 
main single  for  the  full  maintenance  and  aup- 
port  of  herself  and  the  minor  child  of  plaintiff 
and  defendant,  ZelU  Louise.   •  • 

Thereafter  and  on  the  same  day  the  cause 
was  tried  upon  its  merits,  resulting  In  find- 
ings for  plaintiff.  No  testimony  was  taken 
for  the  purpose  of  fixing  tbe  amount  of  ali- 
mony, but  in  exact  accord  with  the  stlpula- 
tl<m  of  the  parties  the  court  ordered  that— 

"Plaintiff  shall  receive  from  the  defendant 
the  sum  of  thirty-five  dollars  a  month  alimony 
for  the  aapport  of  plaintiff  and  said  child  as 


The  defendant  in  the  divorce  action  died 
October  13, 191&  During  bis  lifetime  be  paid 
all  alimony  due  for  the  period  of  time  ending 
October  17,  1918.  Several  months  thereafter 
the  plaintiff  filed  lu  the  county  court,  a 
claim  against  the  estate  of  the  deceased  for 
alimony  as  having  accrued  since  October  17, 
1918,  notwithstanding  tbe  death  of  tbe  di- 
vorced husband.  The  (dalm  was  disallowed, 
and  on  appeal  to  the  district  court  was  again 
denied. 

The  question  to  be  decided  Is  whether  the 
divorced  wife,  Minnie  M.  Paraona,  Is  still  en- 
titled to  receive  from  the  estate  of  Henry  R. 
Parsons,  deceased,  the  monthly  allowance 
awarded  to  her  as  alimony  for  the  support  of 
herself  and  mlsor  <dilld,  or  whether  she  ceas- 
ed to  be  rati  tied  to  the  payment  of  sa<di  ali- 
mony upon  the  death  of  het  dlTorced  hus- 
band. 

The  decree  as  to  the  allowance  of  perma- 
nent alimony  was  a  oonaent  decree.  It  em- 
bodied fully  the  agreemrat  made  and  filed 
by  the  parties,  giving  effect  to  and  ratify- 
ing the  agreemmt  both  as  to  the  amonnt  and 
as  to  the  manner  and  time  of  payment  of  the 
alimony.  It  is  generally  held  that  agree- 
ments affecting  the  amount  of  alimony  may 
be  adopted  by  the  court.  19  O,  J.  251,  |  586. 
This  was  d<me  In  tiie  instant  case. 

We  will  assume,  without  deciding,  that  un- 
der our  divorce  statute  the  courts  have  the 
power  to  make  a  decree  for  alimony  which 
will  survive  the  death  of  the  husband.  In 
Stone  V.  Bayley,  7S  Wash.  184, 134  Paa  820, 
48  L.  R.  A.  (N.  S.)  429,  it  Is  said: 

"Authority  Is  not  wanting  that  th^  making 
of  a  contract  by  tbe  parties  tliat  a  decree  may 
be  entered  prodding  for  the  payment  of  ali- 
mony or  for  the  support  of  minor  children,  to 
continue  after  death  of  the  father,  has  the  effect 
of  giving  the  court  power  to  make  such  a  de- 
cree, even  if  the  court  would  not  ordinarily  pos- 
seas  tiuit  power  under  the  statute." 

In  Stone  r.  Bayley.  supra,  the  court  was 
concerned  with  a  contract,  and  not  a  decree. 
In  Storey  v.  Storey,  12B  111.  608, 18  N.  B.  829, 
1  L.  R,  A.  320,  8  Am.  St  Rep.  417,  the  court 
construed  a  consent  decree,  and  not  a  con- 
tract. In  each  case  the  decision  finally  rest- 
ed on  the  Intraitlon  of  the  parties  as  to 
whether  payments  of  alimony  should  continue 
after  thefbusband's  death. 

Tbe  contract  upon  which  the  claimant  re- 
lies In  the  instant  case  does  not  disclose  any 
intention  that  it  should  survive  the  death  of 
tbe  husband.  There  being  an  absence  of  any 
agreement  ot  the  parties  to  that  effect,  and  the 
decree  not  showing  that  the  court  Intended 
to  bind  the  hushand's  hdrs  after  bis  decease, 
the  alimony  does  not  survive  tbe  former  hus- 
band's death.  19  C.  J.  278,  »  633,  635 ;  1  R. 
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0.  L.  838,  H  80.  81.  It  wu  not  error  to 
disallow  tile  <dalm. 

The  Judgment  la  alBnned.  Fonner  opiiilon 
withdrawn. 

TELLBR,  Bltdnc  for  SOOTT,  a  and 
DBNISON.  J.,  concur^ 


MANATEE  COUNTY  STATE  BANK  V. 
BRUCN-FISHER  FRUIT  CO. 
(No.  9791.) 

(Supreme  Court  of  Colorado.   June  0^  1921. 
Bebearlns  Denied  Nor.  7,  1921.) 

1.  Banlw  ud  baakiNg  <b>127— Evidenoe  held 
sufllolent  to  shew  perehase  ef  a  draft. 

In  action  to  attach  proceeds  of  a  draft  In 
hands  of  correspondent  bank,  evidence  Iteld 
sofficient  to  BUpimrt  a  motion  for  directed  ver- 
dict for  an  intervening  bank  on  the  ground  that 
it  had  purchased  the  draft 

2.  Evfdenoe  «s»590— Of  drawer  aad  asller  of 
draft,  who  had  no  Interest  la  It,  was  that  of 
a  disinterested  party. 

Where  the  drawer  of  a  draft  sold  it  uncon- 
ditionally to  a  bank,  and  It  was  collected 
through  a  correspondent  bank,  his  liability  on 
the  draft  ceased  when  it  was  paid,  and  his  tes- 
timony In  a  suit  to  attach  the  proceeds  of  the 
draft  is  that  of  a  disinterested  party. 

3.  Baaka  and  banking  ^l27-.Prooeed8  of  a 
draft  parohaaed  from  the  drawer  and  in  hands 
of  a  correspondent  bank  for  collection  are  not 
liable  to  garnishment  by  creditor  ef  a  drawer. 

Where  the  drawer  of  a  draft  sold  it  to  s 
bank  which  took  it  on  the  guaranty  of  a  cor- 
respondent bank,  and  advanced  the  drawer  on- 
conditional  credit,  proceeds  of  the  draft  in 
the  hands  of  correepondent  bank  are  not  liable 
to  garnishment  by  A  creditor  «t  the  drawer. 

Department  1. 

Error  to  District  Court,  City  and  Coun^  of 
Denver;  C.  J.  Morley,  Judge. 

Action  by  the  Bnien-Fisher  Fruit  Company 
against  oae  McRee,  In  which  the  Manatee 
County  State  Bank  Intervened.  From  a  Judg- 
ment for  plaintiff,  the  intervraer  brings  er- 
ror.  Beversed  and  remanded. 

Hn^es  &  Dors^  and  W.  H.  Bond,  Jr^  all 
of  Denver,  for  plaintiff  in  error. 

Archibald  A.  Lee»  o<  Denvcir.  for  defendant 
In  error.  ^ 

TELLBBf  J,  The  defendant  In  error  pur- 
chased oi  one  McBee,  of  Florida,  a  carload 
(XC  oranges  npon  the  guaranty  by  the  Capitol 
Hill  State  Bank  that  a  draft,  drawn  by 
McBee  on  said  fruit  company  In  payment  of 
the  oranges,  would  be  paid.  The  draft  was 
drawn,  and  deposited  In  the  Manatee  Stater 
Bank,  and  by  It  forwarded  to  D^ver«  whrae 


It  was  accepted  by  the  fruit  company  and 
paid.  Immediately  following  said  payment 
the  proceeds  of  the  draft  were  attached,  as 
belonging  to  McBee.  in  a  suit  brought  against 
him  by  the  fmlt  company,  upon  the  claim 
that  the  fruit,  on  arrival,  was  In  bad  oondl- 
tion,  because  of  which  the  fruit  company  had 
suffered  damages.  Ko  appearance  was  made 
on  behalf  of  McRee,  and  judgment  by  dflfknlt 
was  entered  against  him. 

Prior  to  such  Judgment,  the  Manatee  Coun- 
ty State  Bank,  leave  of  court,  Interroied 
in  the  action,  claiming  to  be  the  owner  of  the 
funds  seized  under  the  writ  of  attachmoiL 
On  trial  to  a  Jury  the  plaintiff  had  Judgment, 
and  the  Intervener  brings  the  case  here  on 
error. 

[1-3]  It  appears  that  the  court  erred  In  not 
granting  a  motion  for  a  directed  verdict  in 
its  favor.  The  only  evidence  In  the  case  is 
by  d^osltlon.  McRee  testified  to  the  selling 
of  the  oranges  and  the  drawing  of  the  draft ; 
that  he  took  the  draft  with  the  btU  of  ladhig 
attached  to  Mr.  Lamb,  the  vice  president  of 
the  intervener  bank,  and  that  be  d^wsited  it 
In  the  bank,  and  received  credit  on  his  pass- 
book for  the  same;  that  the  credit  for  the 
amount  of  the  draft  was  unconditional,  and 
subject  to  the  immediate  check  of  the  wit- 
ness. He  further  testified  that  he  paid  out 
the  money  In  Question  the  same  day  that  It 
was  credited  him,  and  that  the  draft  had  not 
been  charged  against  him,  not  had  the  bank 
made  any  demands  upon  him  In  respect  to  it. 
Accompanying  his  deposition  was  his  pass- 
book, ehowing  a  deposit  on  the  date  of  the- 
draft  Lamb,  Tice  president,  testified  that 
he  was  the  manager  of  the  bonk,  and  that, 
on  November  14, 1918,  he  took  a  deposit  from 
McRee,  whi^  was  a  sight  draft  tm  Uie  fruit 
company  for  $1,314,  the  amount  of  the  draft 
in  question,  with  a  Ull  of  lading  for  one  car 
fjt  fruit  and  a  guaranty  from  the  Capitol  Bill 
State  Bank  attadied;  that  the  draft  was  im- 
mediately sent  to  the  (Sapltol  Hill  State 
Bank,  with  Instructions  to  collect  and  remit 
the  proceeds.  The  credit  for  the  amoimt  oT 
the  draft  waa  ^ced  to  the  account  of  McRee- 
<m  his  passbook,  and  an  nncondltlDnal  entry 
of  credit  made  OD  McRee'a  account;  tlutttie 
proceeds  of  the  draft  so  credited  were  utOt- 
drawn  immedlatdy  by  HcBee;  tliat  audi  ac- 
tion waa  anticipated  by  the  bank  when  it 
gave  the  credit;  that  the  bank  had  refused 
the  purchase  of  an  earlier  draft,  because  the 
guaranty  from  the  bonk  was  conditional.  Up- 
on croes-exa  ml  nation  the  witness  testified 
tliat  he  purchased  the  draft  for  the  bank;  that 
the  bank  made  no  arrangement  with  McBee 
for  its  protectlim  In  the  event  of  the  nonpay- 
ment of  the  draft,  but  took  It  on  the  fialth  of 
the  guaranty  of  the  Doivw  bank.  ^Sbo  testis 
m<Hiy  of  one  Hows,  cashier  oi  the  intervener 
bank,  fully  corroborated  the  testbnoiiy  of' 
Iamb. 
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The  only  dtiestim  before  the  fionzt  was 
whether  the  draft  was  purchased  or  taken 
for  collection.  The  undisputed  teatJmoay 
upon  that  p<^t  la  that  the  bank  purchased 
the  draft.  It  is  contmded  that,  Inamnnph  as 
Lamb  and  Hows  were  officers  of  the  bank, 
th^  teetinKmy,  altbou^  nndlvntad*  cannot 
be  taken  as  true  and  detemUnatlve  of  the  Is- 
sue. McRee'B  testimony,  however.  Is  direct 
and  positive  that  the  transaction  was  a  pnr^ 
chase.  As  drawer  of  the  draft,  his  liability 
upon  It  ceased  when  the  draft  was  paid,  and 
his  testimony,  therefore,  Is  that  of  a  disin- 
terested party.  It  most  be  held  that  this  case 
is  governed  by  the  recently  determined  case 
of  nnion  National  Bank  of  EVMtorla  T. 
Maines-HoDgh  Motor  Co.,  197  Pac.  753,  decid- 
ed at  this  term.  In  that  case,  as  In  this,  the 
evidence  showed  a  purchase,  and  we  held  that 
the  money  In  the  bank  where  the  draft  was 
paid  was  not  liable  to  garnishment  by  a  cred- 
itor ot  the  drawer.  The  claim  of  the  inter- 
vener to  the  money  having  been  supported  by 
competent  festlmony,  and  there  being  no  evi- 
dence to  the  contrary,  the  motltm  for  a  di- 
rected verdict  in  favor  of  Intervene  Shonld 
have  been  sustained. 

l%e  Judgment  Is  accordln^y  reversed,  and 
the  cause  remanded,  with  Instructions  to  the 
trial  court  to  mtet  Judgment  for  the  intor- 


BAILBT,  J.,  sitting  for  800TT,  a  J.,  and 
AlfLBN,  J.,  eooenr. 


FIRST  NAT.  BANK  OF  ZILLAH  v.  BRUEN- 
FISHER  FRUIT  CO.   <No.  9854.) 

(Supreme  Court  of  Colorado.    June  6,  1921, 
Behearing  Denied  Nov.  7,  1921.) 

Banks  and  banking  ^=3l27— Evidenoa  held  saf- 
llcleat  to  show  purchase  of  a  draft  by  bank. 
In  an  action  in  which  proceeds  of  a  draft 
were  gandshed  in  the  hands  of  correspondent 
bank*  which  held  the  draft  for  C(^«etion,  evi- 
dence held  sufficient  to  show  a  pudiase  ^  tlit 
draft  br  an  Jntervndng  bank. 

Department  1. 

Error  to  District  Court,  City  and  Oountr 
of  Denver;  O.  J.  Horlegr,  Judge. 

Action  by  the  Bruen-Flsher  Fruit  Company 
against  Pennington  &  Co.,  In  which  the  First 
National  Bank  of  Zillah  intervened.  From 
a  Judgment  for  plalnttlt,  tlie  intervoier 
brings  error.  Reversed.  \ 

Hughes  &  Dorsey,  W.  Af.  Bond,  Jr.,  and 
Walter  M,  Campbell,  all  of  Dmver,  for 
idaintifF  in  error. 


Anddbald  A.  Lee,  of  Denver,  for  defaid- 
ant  In  error. 

TELLER,  3.   This  cause  Is  before  us  on 

error  to  a  Judgment  ot  tlie  dl^ct  court  of 
the  city  and  county  of  Denver  in  an  action 
in  which  the  defendant  In  error  was  plain- 
tiff, and  Pomlngton  &  Co.,  a  corporation, 
was  defendant  The  plaintiff  In  error  was 
an  intervener.  The  aald  defendant,  having 
drawn  a  draft  upon  the  defendant  in  error 
for  the  proceeds  of  a  car  of  apples,  asslgued 
said  draft,  with  a  bill  of  lading  for  the  ap- 
ples attached,  to  the  plaintiff  in  error.  The 
draft  having  been  forwarded  to  the  First 
National  Bank  of  Denver  for  collection,  the 
truit  company  paid  the  same,  and  immedi- 
ately garnished  the  money  as  the  money  of 
Pennington  ft  Co.  in  an  action  in  which 
damages  were  claimed  from  Pennington  & 
Co.  because  of  a  failure  to  ship  certain  ap- 
ples, as  agreed.  Pennington  ft  Co.  made  de- 
teidt,  and  Judgment  was  accordingly  mtered 
against  them. 

On  a  trial  of  ^e  Issue  betweoi  the  fruit 
company  and  the  intervening  bank,  evidence 
was  introduced  in  behalf  of  the  bank,  by  dep- 
osition of  the  presldrait  of  Pennington  ft 
Co.,  to  the  effect  that  said  company  had, 
weeks  prior  to  the  shipment  of  said  carload 
ot  applet  by  writing  duly  executed,  assign- 
ed to  the  said  National  Bank  of  ZiUah  *'all 
dalms,  donands,  and  moneys  ISM  shall  be- 
come due  on  account  of  ftnlt  whldi  we  may 
during  the  season  of  1918  sell,  and  which 
fruit  we  will  buy  at  Yakima,  Wash.,  during 
the  season  ot  1918,  Bontb  at  Union  Oap,  In 
said  Yakima  county.  Wash."  He  further 
testified  that'  the  said  draft  and  bin  of  lad- 
ing were  transferred  to  the  tiaid  bank,  and 
that  Pennlngtw  ft  Co.  received  Immediate 
credit  therefor;  that  at  the  time  of  odd 
credit  Pennington  ft  Co.  was  Indebted  to  the 
bank  in  a  sum  largely  In  excess  of  the 
amount  of  the  dtmft ;  that  there  was  no  ar- 
rangement or  agreement  by  which  the  draft, 
if  not  paid,  was  to  be  charged  back;  that 
the  bank  had  no  security  for  the  amount 
owed  It  by  Pennington  ft  Co.,  but  that  when 
it  was  learned  that  the  proceeds  of  the  draft 
were  detained  In  Denver  by  reason  of  said 
garnishment,  Pennington  ft  Co.  gave  to  the 
bank  its  promissory  note  for  the  amount  of 
the  draft,  with  an  understanding  that,  when 
the  proceeds  of  the  draft  were  received  by 
the  Bank  of  Zillah,  they  would  be  credited 
upon  the  note;  that  Pennington  ft  Co.  has 
at  all  times  since  the  date  of  the  draft  been 
Indebted  to  said  bank. 

The  cashier  of  the  bank  testified  to  the 
same  effect.  This  witness  also  testified  that 
the  indebtedness  to  the  bank,  when  tiie  draft 
was  given,  exceeded  the  amount  of  the 
draft;  that  the  bank  gave  Ppimlngtnn  ft  Co. 
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full  credit  for  the  draft  on  the  amount  of 
the  indebtedness,  and  gave  the  same  as  a 
consideration  for  the  draft;  that 'the  draft 
had  not  been  charged  hack,  but  that  the  note 
was  taken,  as  stated  by  Pennington,  with  the 
imderstanding  to  which  he  had  testified,  and, 
further,  that  Pennington  &  Co.  had  not  yet 
paid  the  bank's  advances,  and  was  still 
largely  Indebted  to  the  bank;  that  the  books 
of  the  bank  show  that  the  draft  was  credited 
on  the  day  succeeding  the  date  of  the  draft ; 
that  the  bank  was  the  owner  of  the  draft 
when  forwarded  to  Denver. 

Both  parties  having  moved  for  a  directed 
verdict,  the  court  directed  a  verdict  for  the 
[dalntiff,  and  entered  Judgment  accordingly. 
This  direction  of  a  Terdict  Is  assigned  as 
error. 

The  legal  propositions  involved  are  sub- 
stantially the  same  as  tiiose  In  Union  Na- 
tional Bank  T.  Malnes-Hougb  Motor  Co.,  197 
Pac.  75S,  decided  at  this  term,  and  In  Mana- 
tee Goonty  State  Bank  t.  Bnien-Flaher  Fruit 
Ga,  201  Pac.  660,  dedded  at  this  term.  The 
evidence  is  eondoslTe  that  the  bank  pur- 
chased the  draft  and  owns  the  proceeds  of  It 

The  ju^iment  Is  Uierefore  reversed,  with 
directions  to  enter  judgment  for  the  Inter* 
vener. 

BAILEY.  J.,  Bltthig  for  SCOTT,  C.  3^  and 
AUjBN,  cmcor. 


WEST  V.  BATES  at  al.    (Ne.  9821.) 

(Supreme  Court  of  Colorado.    July  6,  1921. 
Rehearing  Denied  Nov.  7,  1021.) 

I.  Pledge*  «929— Held  to  aotherlze  pledgee  to 
dtepoae  of  eoliateral,  bat  to  rw|olro  tetal 
anoent  reailnri  to  be  oradlted  en  pledgoi's 
Mtoo. 

Contract  whereby  W.  execnted  to  B.  two 
notes  for  $1,2S0,  one  secured  by  mortgage,  the 
other  by  a  collateral  note  of  ^,500,  providing 
that  whatever  is  realized  on  the  ^,600  note 
by  B.  is  to  be  credited  on  the  two  other  Botes, 
B.  to  have  the  privilege  of  handling  the  ^,500 
and  collecting  it,  and  whenever  it  Is  paid  in 
full  or  realized  on  or  disposed  of  by  B.,  B.  is  to 
deliver  to  W.  the  two  other  notes  and  release 
the  mortgage,  while  authorising  B.  to  dispose 
of  the  $2,600  note  as  his  judgment  should  dic- 
tate, and  so  for  a  91,000  note  of  W.  held  by 
a  third  person,  requires  blm  to  credit  the  tot^ 
amount  realized  on  W.'a  notes;  bo  that  B.'b 
agreement  with  D.,  to  whom  he  disposed  of  the 
$2,500  note,  to  credit  $350  thereof  on  D.'s  in- 
debtedness to  B.,  was  inoperative  against  W., 
even  if  D.  in  obtaining  the  note  was  acting  as 
W.'s  agent;  he  in  obtaining  the  agreement  for 
Indtridval  credit  acting  in  bis  Indlviduat  capac- 
ity. 


Z  Mertgagea  <  ■  iflTO  rerseloaTe  bolog  for 
nora  than  aatooot  tm9,  Itsaaaeo  of  trosteo^a 
dead  oBjoioad. 

Foredosnre  of  a  trust  deed  being  for  more 
than  due,  issuance  a  trustee's  deed  wiD  be 
enjoined  and  the  eertificato  of  sale  eaneded,  but 
without  prajndice  to  ri^  to  forodose  fw  the 
proper  amount 

DepartmatS. 

Error  to  District  Court,  Alamowi  Ooantj; 
Jesse  0.  Wiley,  Judge 

Action  by  Bd.  F.  West  against  A.  M.  Bates 
and  others.  Judgmait  for  defendants,  and 
plaintiff  brings  error,  Beremd  and  re- 
manded, with  directions. 

Albert  li.  Moses,  of  Alamosa,  for  plaintiff 
in  error. 

£7.  M.  Sabln.  ot  Denver,  fOr  defendants  in 
error. 

BURKB,  J.  Plaintiff  In  CRw  was  plain- 
tiff, and  defendants  in  error  deftedanta^  In 
the  trial  court  West  and  Bates  consummat- 
ed a  real  estate  deal  evidenced  by  a  written 
contract  In  pursuance  of  wlilch  West  execut- 
ed and  dtilvmd  to  Bates  two  notes  fn  $1,^ 
250  each,  one  secured  by  a  trust  deed  on~80 
acres  of  land  in  Alamosa  county,  Colo.,  and 
the  other  secured  by  a  collateral  note  for 
$2,500,  known  as  "the  Nuckles  note."  Con- 
cern lug  the  latter  the  contract  provides : 

"It  is  hereby  further  agreed  by  the  parties 
hereto  that  whatever  amount  is  realized  on 
the  above-mentioned  collateral  note,  by  the 
said  Bates  is  to  be  credited  on  the  above-men- 
tioned notes  of  $1,250  each,  the  said  Bates  to 
have  the  privilege  of  handling  the  said  $2,500 
note  and  coUectiog  the  same,  and  when  the 
said  $2,500  note  is  paid  in  full  or  realised  on 
or  disposed  of  by  the  said  Bates  then  the  a^ 
Bates  agrees  to  deliver  to  the  said  West  the 
aboT0<mentioned  notea  ot  $1,2S0  each  and  re- 
lease the  above-mentioaed  trust  deed." 

Tborwfter  me  Doughty,  a  real  estate 
asent,  being  Indebted  to  Bates  In  the  sum  of 
$850,  and  having  in  hla  possession  a  note  of 
West  for  the  sum  of  $1,000,  presumably  se- 
cured, made  a  deal  wttli  Bates  whereby  he 
transferred  to  tdm  the  said  $1,000  note,  ob- 
tained the  cancellation  of  his  $3G0  indebted- 
ness, the  possesion  of  "the  Nuckles  note," 
and  the  cancellation  and  ddivery  to  West 
of  the  $1,260  note  wUch  was  secured  by  "the 
Nnddes  note." 

Uptm  maturity  ct  Uw  remaining  $1,290 
note,  and  flie  fiitlnre  of  West  to  pay  the 
same,  Bates  caused  tbe  trust  deed  to  be  fcnre- 
dosed,  and  at  the  sale  bongjit  tlie  SOacre 
tract  covered  thereby.  ThereiqHm  i^aintlff 
brought  this  action  to  cancel  the  certtllcate 
of  sale  and  enjoin  the  Issuance  of  tbe  trus- 
tee's deed,  on  the  ground  that  Bates*  dispo- 
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sltion  of  "the  NncUea  note"  to  Doughty  en- 
titled him  (West),  under  the  clause  of  the 
written  contract  above  set  forth,  to  a  can- 
cellation and  surrender  of  both  $1,250  notes. 
In  answer  to  Oiis  position  It  was  the  conten- 
tion of  Bates  that  Doughty,  In  procuring 
from  him  "the  Nuckles  note,"  acted  as  the 
agent  of  West.  The  court  apparently  so 
found,  and  denied  plaintiff  the  relief  sought. 
To  review  that  judgment  plaintiff  brings 
error. 

The  contentions  maintained  by  the  respec- 
tive parties  In  the  trial  court  are  urged  here. 
The  record  Is  somewhat  Involved,  the  evi- 
dence ^tensive,  covering  every  phase  of  this 
transaction,  as  well  as  several  others,  and 
involving  numerous  other  persons,  and  the 
briefs  do  not  greatly  aid  us  in  untangling  the 
skein. 

We  are  of  the  opinion  that  no  considera- 
tion need  here  be  given  to  any  facts  other 
than  those  above  set  forth.  It  seems  that  a 
simple  construction  of  the  language  of  the 
contract  above  quoted,  and  the  straightening 
of  m  single  kink  In  this  record,  disposes  of 
the  entire  matter  on  a  question  of  admitted 
tect  and  without  the  citation  of  authority. 

[1]  It  is  perfectly  apparent  that  under  the 
contract  Bates  had  a  right  to  dispose  of  "the 
Xuckles  note"  as  his  judgment  should  dic- 
tate. It  was  contemplated  that  he  might 
realise  dierefrom  suffldoit  to  pay  both  the 
$1,250  notes,  in  which  event  be  agreed  "to 
ddlver  to  the  said  West  the  above-mentioned 
notes  of  $1,2S0  eadi  and  relehse  the  above- 
mentioned  trust  deed."  It  was  contenutlatf 
ed  also  that  he  might  realize  from  "the 
Nuddes  note^*  less  tlian  ttie  face  thereof,  In 
which  event  said  amount  was  "to  be  credited 
on  the  above-mentlfmed  notes  of  $1,250 
each." 

Bates,  acting  within  the  antbori^  omfer- 
red  upon  him  by  said  contract,  actually  sold 
"the  Nuckles  note"  for  said  $1,600  note, 
which  was  thereafter  paid  In  full.  Had  be 
obtained  bat  $1,260,  Instead  of  $1,000,  and 
thereupon  canceled  and  delivered  to  West 
the  $1,2S0  note  secured  by  "the  Nuckles 


.  SATES  663 
p.) 

note,"  the  judgment  of  the  trial  court  would 
have  been  correct.  But  Bates,  by  contract 
with  West,  had  bound  himself  to  credit  the 
total  amount  realized  from  "the  Nucklea 
note"  ($1,600)  on  the  two  $1,250  notes.  His 
blunder  was  his  contract  with  Doughty  to 
credit  the  surplus  over  and  above  $1,250 
($350)  on  Doughty's  indebtedness  to  blm. 
Doughty  thus  secured  "the  Nuckles  note" 
and  cancellation  of  his  $300  indebtedness  to 
Bates,  and  left  Bates  bound  to  credit  the 
same  $360  on  the  remaining  West  note. 

It  is  inunaterial  whether  Doughty,  In  pro- 
curing from  Bates  "the  Nuckles  note,"  was, 
or  was  not,  the  agent  of  West.  If  he  was, 
West  cannot  complain  of  the  transaction. 
It  he  was  not,  West  cannot  complain,  be- 
cause his  contract  gave  Bates  full  authority 
to  deal  with  "the  Nuckles  note"  as  he  did. 

Assuming  that  Doughty,  when  he  obtained 
"the  Nuckles  note"  from  Bates,  was  In  fact 
the  agent  of  West,  the  situation  as  to  the 
credit  of  $360  allowed  by  Bates  to  Doughty 
remains  unchanged,  as  there  is  no  contention 
that  Doughty  acted  with  respect  to  that  mat- 
ter In  any  other  than  his  individual  capacity. 

[2]  The  foredosure  whldi  the  plalnttfT, 
West,  seeks  to  set  aside  was  made  for  an  ex- 
cessive amount,  1.  e.,  the  full  face  of  the 
$1,250  note  and  Interest  It  cotild  only  have 
been  made  for  the  balance  due  after  credit- 
ing thereon  the  surplus,  realised  from  Bates' 
di^NwItlon  to  Doughty  of  "the  Nuckles  note," 
over 'and  above  tbe  amount  necessary  to  pay 
tfae.$l^  note  of  West;  1  &,  $360. 

Tlie  judgmoit  is  accordingly  reversed,  and 
the  cause  remanded,  with  directions  to  entei 
judgment  enjoining  the  Issuance  of  a  trus 
tee's  deed  undor  the  sale  complained  of,  and 
canceling  the  certificate,  without  prejudice 
to  the  right  ot  Bates  to  have  the  trust  deed 
In  Question  foreclosed  to  oifbrce  the  payment 
of  the  balance  due  on  ttie  remaining  West 
note  after  the  crediting  thereon  ot  the 
amount  above  designated. 

TELLEB,  J.,  acting  Cblef  Justice,  and 
BAIIiBtT,  ctmcur. 
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ENYART  V.  PEOPLE.    (No.  10098.) 

(Supreme  Court  of  Colorado.    Jidy  6,  1921. 
Beheariiic  Denied.    Mot.  7,  1021.) 

1.  Crimlia)  law  «ss)469— Teetlmoiiy  that  wK- 
aeee  amelled  and  tasted  IfqHor,  aid  that  It 
waa  whisky,  held  proper. 

In  a  proaecntion  for  seUlng  whieky,  a  wit- 
neu,  tiiongh  not  ahown  to  be  an  expert,  was 
properly  permitted  to  testify  that  he  had 
stuped  and  tuted  the  liquor  which  the  de- 
fendant had  sold,  and  that  it  waa  whisky*  iQch 
,    testimony  not  bdng  eqiert  testimony. 

2.  CrimlnBl  law  ^ssBSI-^ury  proferiy  jMrnlt- 
ted  to  look  at  ud  •moll  liquor  alleoad  to 
bo  whisky. 

Is  prosecution  for  selling  whisky,  the  jury 
was  properly  permitted  to  look  at  and  smell 
the  liquor  aold  by  defmdant,  to  determine  Its 
character. 

3.  Criminal  law  «bsI040— Points  not  oxoopted 
to  not  oonsidered. 

Points  not  excepted  to  will  not  bo  consid- 
ered on  writ  of  error. 

4.  Crinlaal  law  «9l064(l).PolBto  Mt  aade 
la  notloa  for  low  trial  aot  eoaoidarad  oa 
writ  of  error. 

Polnta  not  mads  In  motion  for  sew  trial 
n-tn  not  bo  oonsiderod  on  writ  of  error. 

Departmait  2. 

Error  to  Crowley  CJounty  Court;  Charles 
C.  Wooldrldge,  Judge. 

Frank  Enyart  was  convicted  of  aelllsg 
whisky,  and  he  brings  error,  and  api^leB  for 
supersedeas.  Supersedeas  denied,  and  Judg- 
ment affirmed. 

J.  Glenn  Millar,  of  Ordway,  for  plalntiCt 

in  error. 

Victor  B.  Keyes,  Atty.  Gen.,  and  Charles 
H.  Sherrlck,  Asst  Atty.  Gen.,  for  the  Pei^le. 

DENISON,  J.  The  defaidast  was  ctm- 
vlcted  at  scOllsg  two  quarts  of  whisky  to 
one  Vlnyard. 

[1]  A  witness  was  permitted  to  testify  that 
he  had  smelled  and  tasted  the  liquor  which 
the  accused  sold,  and  that  It  was  whisky.  It 
Is  objected  that  such  evidence  was  Impn^ier. 
It  was  proper.  It  is  objected  that  the  wit- 
ness was  not  shown  to  be  qualified  to  Judge. 
Such  testimony  Is  not  expert  testimony  any 
more  than  that  of  one  who  has  tasted  salt 
or  sugar,  and  testifies  to  what  It  Is.  Of  bis 
qualificatlcois  the  trial  court  most  decide, 
people  V.  Kinney,  124  Hicb.  48S,  88  N.  W. 
147.  ' 

[2]  It  Is  objected  that  the  Jury  waa  allowed 
to  examine  and  smell  the  liquor  in  court 
Such  evidence  Is  called  real  or  aatoptic  evi- 
dence.   In  geoeral  It  is  allowed,  and  Is 


usually  the  most  rdlable  evidence;  y^g.  Ev. 
S8  iis&-ii6a 

The  cases  are  not  In  harmony.  In  Wads- 
worth  T.  Dunnam,  117  Ala.  081,  28  South. 
699,  it  was  said  to  be  Improper  to  allow  tbe 
Jury  to  take  Uquor  to  their  room,  fbr  tiie 
reason  Uut  evidence  should  be  In  open  court 
In  State  v.  Cogglns^  10  Kan.  Am-  62 
Pac.  247,  and  State  r.  Llndgrove,  1  Kan. 
App.  61.  41  Pae.  688.  it  was  Held  Imivt^ 
to  allow  the  Jary  to  examine  and  amdl 
bottles  of  whisky.  In  Commonwealtti  v. 
Brelsford.  161  Mass.  61,  68,  36  N.  B,  677,  It 
was  held  lmpnqi>er  to  allov  tba  Jury  to  tute 
the  liqumr.  In  Peq^  v.  ffizmey,  124  Ifidi. 
486,  fiS  N.  W.  147,  It  was  lisSA  proper  for  the 
Jury  to  taste  t&e  liquor. 

The  question  o£  taste  !■  not  befbre  us. 
It  is  proper,  however,  we  think,  to  permit 
the  Jury  to  look  at  and  smell  the  liquor 
alleged  to  be  intoxicating  fat  tbo  puriKMe  of 
determining  Its  character.  It  Is  like  shutting 
their  eyes  to  &e  truth  to  do  otherwise 

[8, 4]  S«ne  other  points  are  made,  but  tbey 
are  either  frivolous  or  not  excepted  to^  or 
not  in  018  motion  for  new  trlaL  So  w«  do 
not  notice  them  here 

Supersedeas  denied  and  judgment  aflbmed. 

TBLLE]B,  Acting  a  J.,  «nd  WHTCFOBD, 
J.,  concur, 


THOMPSON  V.  DILWORTH.    (Ne^  IBOOI.) 

(Snprems  Conrt  of  0<dorado.   July  5,  1921. 
Behearlng  Denied  Nov.  T.  1921.) 

1.  Maliolons  prosacstloa  «=>7I  (2) —Probable 
oasse  held  qsestlos  for  Jsry. 

In  suit  for  maUdoos  prosecotlon  on  ■ 
charge  of  larceny  of  goods  cm  which  defendant 
claimed  to  have  a  Iten,  on  evidence  that  plain- 
tiff was  willing  to  pay  what  be  owed,  bat  there 
was  a  dispate  as  to  amoont  that  defendant's 
employees  were  present  and  saw  plaintiff  take 
the  goods  after  one  of  them  let  plaintiff  into 
the  shop  for  such  parpose,  that  there  was  no 
attempt  at  ctHwealment,  and  that  d^sndant  bad 
knoiriedge  theretriC.  Aetd  to  make  questioD  of 
probable  cause  one  for  the  Jury. 

2.  MalMoss  proseostloa  ^»7I  (4)— DItdosnre 
to  district  attoraey  bald  for  Jsry. 

In  suit  for  malidoas  prosecution  In  which 
defendant  claimed  to  have  acted  open  the  ad- 
vice of  the  district  attorney,  the  question  of 
whether  defendant  made  a  full  statement  of 
the  facts  to  the  ^^ct  attorney  Aeld  for  the 
Jury. 

3.  Malldoss  pressoattea  •»2l(2)*^Uvlea  of 
ooaasel  withost  fall  dledosare  ao  dsfsaso. 

The  advice  of  counsel  is  no  defense  in  sidt 
for  malicious  prosecution  where  the  facta  were 
not  fully  and  fairly  stated  to  the  attorney. 


4s>Fer  other  eaaea  Me  ume  topic  sad  KBY-NUH8BB  tn  all  Key-NamlMred  Dlgeatsud  Indexes. 
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4.  Mallelon   proseortlm  «b982— FliMig  of 
nalhw  fren  wut  «f  probaUa  mm*  Jntl- 

Facts  slMwias  want  of  probabia  canaa  are 
BometimeB  aaongh  to  Jnattfr  tba  Jiu7  fak  findliig 
malice. 

5.  Malteloaa  prosactttoa  «t»7t(3)-Maliaa  Md 
qaaatioB  for  Jary. 

In  suit  for  malidoos  proBecntion  on  a 
charge  of  larcenj  of  goods  taken  plaintiff 
while  defendant  claimed  a  lien  thereon,  evi* 
dence  ibeU  anffieiant  for  aobmiaaiffli  *A  isaoe  of 
malice  to  Joiy. 

Department  2. 

Error  to  District  Coortt  Oity  and  County 
of  DeoTer;        F.  Grabam,  Jadg& 

Salt  by  J.  O.  DUwortb  against  A.  R. 
Thompaon.  Judgment  for  plaintiff,  and  de- 
fendant brinffi  error,  and  adca  for  a  aoper^ 
aed«v.  SiQiWKdeu  denied,  and  Judgment 
affirmed. 

Edwin  H.  Park,  of  Denver,  for  plaintiff  in 
error.  v 

M.  W.  Spaolding,  of  Dmver.  for  defendant 
In  error. 

DENISON,  J.  This  was  a  suit  for  mall- 
clous  prosecatlon  on  a  charge  of  larceny. 

There  were  three  trials,  each  of  which  re- 
sulted in  a  verdict  for  plaintiff.  There  was  a 
Judgm^t  on  the  third  verdict  The  defend- 
ant brings  error  and  asks  for  supersedeas. 

The  only  point  argued  is  that  the  court  ei^ 
red  in  oTWruling  motion  for  nonsuit.  The 
grounds  amount,  in  substance,  to  the  follow- 
ing: (1)  That  the  evidence  shows  probable 
cauae.  (2)  That  defendant  acted  upon  ad- 
vice of  district  attorney  after  full  statement 
to  him.   (3)  That  no  malice  Is  shown. 

[1]  1.  Upon  the  first  point— that  the  evi- 
dence shows  probable  cause — we  think  that 
it  does  not  so  certainly  show  It  that  the  ver- 
dict cannot  stand.  Since  the  facts  are  not 
wholly  undisputed,  it  is  for  the  Jury  to  say 
whether  the  defendant  had  reasonable  ground 
to  believe  the  plaintiff  guilty. 

The  defendant  had  a  lien  on  goods  made 
by  him  for  plaintiff,  which  the  plaintiff 
took,  and  tbat  taking  In  violation  of  that  lien 
constituted  the  larceny,  if  there  was  any. 
There  was  a  dispute  about  how  much  plain- 
tiff owed  for  them;  there  was  evidence  that 
plaintiff  vras  ready  and  willing  to  pay  what 
be  reaUy  owed,  that  some  of  defendant's  em- 
ployees were  present,  and  at  least  one  saw  him 
take  the  goods;  that  one  of  them  opened  the 
doOT  to  let  him  into  the  shop  for  that  pur- 
pose; that  defendant  was  near  by,  perhaps  In 
the  same  room;  that  all  was  done  In  the  dny- 
tlme,  with  no  attempt  at  concealment,  all  of 
which  defendant  knew.  If  the  Jury  believ- 
ed this  evidence,  they  might,  and  we  think 
ought,  to  find  no  probable  cause. 

12,  3]  2.  As  to  the  advice  of  counsel:  Mr. 
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McGovem,  the  deimty  district  attorney, 
whom  defendant  consulted,  testified  that  die- 
fendant  did  not  Inform  him  tliat  tlie  amount 
of  the  indebtedness  of  Dllworth  to  Thompson 
was  In  dispute  between  Own.  .This  was  a 
material  point  concerning  the  bona  fides  of 
the  taking  and  tlie  Jury  may  have  believed 
Bfr.  HcGoTem.  If  they  did  they  could  not 
say  the  defendant  had  fully  and  fairly  stat- 
ed the  fkcts  of  the  case  to  the  attorney,  and 
80  tb«  advice  of  cotmsel  could  not  Shield  blui. 

t4,  B]  8.  As  to  malice:  Want  of  inobaUe 
cause  alone  la  enough — or,  pcarbaps  more 
correctly,  the  facts  ahowlng  want  of  probable 
cause  are  sometimes  enough—to  Justly  the 
Jury'  In  finding  malice  (Hnri^  t.  Hobbs,  7 
Colo.  641,  653-560,  0  Pac  119,  «  Am. 
Kep.  866;  Koch  v.  Wright,  67  Colo.  292,  184 
Pac.  363);  but  in  this  case  other  facta  are 
shown  from  which  malice  mi^t  be  found. 
Defendant  testified  that  he  told  plaintiff  he 
would  have  to  jwy  the  bill  presented  or  face 
the  district  attorney;  there  was  evidence 
that  they  were  very  angry  at  each  other,  and 
that  even  after  plaintiffs  discharge  by  the 
justice  of  the  peace  defendant  sought  to  have 
him  Indicted  or  further  proseaited  by  the 
district  attorney.  If  the  Jur?  believed  this 
evidence,  and  found,  as  we  have  seen  they 
may  have  rightly  found,  that  there  was  no 
probable  cause,  then  there  was  a  prosecu- 
tion without  probable  cause,  through  anger 
and  to  collect  a  d^t,  whidi  would  at  least 
Justify  an  imputation  of  malice. 

Supersedeas  denied  and  judgment  affirmed. 

TBLLSlt,  Acting  a  and  WHITFOBD. 
J»  ccmcnr. 


SLACK  V.  BROWN.    (N«.  4444.) 

(Bupreme  Conrt  of  Montana.    Oct  10,  1921.) 

1.  Appeal  and  error  «=3a30— TImaly  objetrtions 
necaaaary  for  review. 

Where  preliminary  motions  and  technical 
objections  wbldi  should  have  been  raised  and 
aetUed  in  advance  of  the  trial  were  not  made 
by  defendant  until  before  the  taking  of  the 
testimony  on  the  day  of  trial,  in  violation  of 
rales  of  coart,  they  will  receive  no  consldera- 
ti(w  on  appeal. 

2.  Sales  «s>1 82  (4)— Whether  wheat  aoeepted 
properly  labmlttad  to  Jsiy. 

In  an  action  to  recover  the  contact  price 
of  wheat  sold  to  defendant  whether  defendant 
was  estopped  to  deny  that  tiie  wheat  was  of  the 
qnallty  contracted  for  by  reason  of  having  ac- 
cepted the  same  MA  properly  submitted  to  the 
jury. 

3.  Trial  ^419— Defendaat  nsst  stand  on  mo- 
tlon  for  nonsuit  If  ke  dsalres  to  prtdloate  er< 

ror  on  Its  denial. 

Where  defendant,  who  moved  for  nonsuit, 
proceeded  with  the  defense,  he  cannot  predi- 


4z=>For  oUier  cases  see  ikme  topic  and  KBY-NUMBBR  In  »I1  Key -Numbered  DlgesU  aad  Uijaxee 
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cate  error  upon  denial  of  bis  motion  when  he 
himself  made  a  record  by  his  eroas-eiamipa  tion 
of  the  very  matter  he  cmtended  waa  not  in 
erldence. 

Commlsstoiiers'  CH^nion.  Ajqinsl  tram  Dis- 
trict Oourt,  Fergus  Ooanty ;  B07  E.  Ayers, 
Judge. 

Action  by  H.  I.  Slack  against  D.  B.  Brown. 
Judgmeat  for  plaintiff,  and  from  an  order  de- 
nying a  new  trial,  defendant  appeals.  Af- 
firmed. 

Belden  ft  De  Kalb,  of  Lewlstown,  for  ap- 
pellant 

Blackford  ft  Hon  toon,  of  Lewlstown,  for 
reqxKident 

JACKSON,  a  Oompbdnt  hf  Slack  on  writ^ 
ten  contract;  later  amended  to  Inelnde  quan- 
tum meruit  for  sale  to  Brown  of  30,000  bn- 
shds  No.  2  hard  Montana  wheat,  at  omtract 
price  and  reasonable  value  of  00  cents  per 
buahd* 

Performance  by  plaintiff  under  the  con- 
tract and  that  no  payment  had  been  made  by 
defendant,  althou^  d^anded,  save  the  sum 
of  12,000  paid  prior  to  any  d^Tery,  alleged. 

Defmdant  d»led  performance  by  plain- 
tiff and  alibied  afflrmatlTe  defenses  to  the 
effect  that  $2,500  had  been  paid  by  defend- 
ant on  the  contract  contempM-aneouely  with 
its  execution  and  dellvwy;  that  the  demand 
for  Its  return  had  been  refused;  that,  al- 
though he  bad  ordered  plaintiff  to  perform 
his  contract,  it  was  not  done;  that  defaid- 
ant  suffered  damages  lo  the  sum  of  $1,000  be- 
cause of  nonperformance  by  the  plaintiff. 

The  reply  denies  the  afSnnative  matters  of 
the  amended  answer  and  sets  up  as  further 
reply  the  entire  transaction  in  detail,  plead- 
ing estoppel  as  to  8,223-30  bushels. 

A  Jury  trial  was  had,  the  jury  returning 
special  findings  of  fact  to  the  effect  that 
plaintiff  delivered  the  grain  mentioned  in  his 
complaint  under  the  contract,  and  that  the  de- 
fendant or  his  agent  received  the  grain  so  de- 
livered, and  by  acts,  words,  or  silence  led  the 
plaintiff  to  believe  it  was  belcg  accepted  un- 
der the  contract  There  was  also  returned  a 
Reneral  verdict  for  practically  the  entire 
amount  demanded.  From  the  order  denying 
a  new  trial  defendant  appeals. 

[1]  Many  preliminary  motions  and  techni- 
cal objections  which  should  have  been  raised 
and  settled  in  advance  of  the  trial  were 
made  by  d^endant  before  the  taking  of  the 
teBtimcmy,  on  the  day  of  the  trial,  that  will 
receive  no  consideration  here.  They  were  in 
violati<m  of  the  rules  of  court,  and  the  com- 
plained-of  defects  were  waived  by  the  ac- 
quiescence of  the  defendant. 

The  testimony  as  a  wh(de  Buatalnlng  plain- 
tiff's contention  showed: 

That  tm  August  12, 1915,  the  parties  alter- 
ed into  the  written  agrennent.  That  $2,S00 
was  paid  to  plaintiff  by  d^endant  on  the 


contract  before  any  delivery.  That  prior  to 
signing  the  cratract  the  parties  made  an  in- 
investigation  of  the  fields  from  which  tlie 
wheat  was  to  be  cut  to  see  If  the  grain  was 
In  condition  to  harvest  and  market  That 
defendant  shelled  and  tried  the  grain,  and 
both  thought  It  fit  to  cut  cm  August  Ifith. 
That  on  that  day,  after  two  loads  had  been 
gathered  In,  Brown  and  lAalntlff  oonclnded  it 
was  too  soft  and  green  to  harvest  and  post- 
poned harvesting  for  three  days.  That  on 
August  15th,  18th,  ^d  10th  2,020  bushels 
gross  were  ddlvered  at  the  elevatw  of  the 
defoidant,  in  tw^ve  loads,  tickets  for  three 
of  which  were  marked  "green,"  "soft  and 
green,"  "establishing  no  grade,  smut,"  all  of 
the  other  tickets  for  all  ot  the  grain  delivered 
being  without  grade  mark.  That  plaintiff, 
on  receiving  the  ticket  marked  "stfft  and 
green."  went  to  the  levator  and  Interrogat- 
ed Watts,  defendant's  ag«at,  as  to  Its  mean- 
ing. He  replied:  "I  don't  know.  That  la  the 
order  of  tiie  boss."  That  thoreupon  plaintiff 
decided  to  wait  nntll  the  grain  was  in  the 
shock  before  further  d^very.  That  on  Aug- 
ust 23d  def  aodant  anthortzed  tba  ftdlowixkK 
commimlcatloa  to  plaintiff: 

*Votie»:  To  Henry  I.  Sack,  Acnshnet  Mon- 
tane. Ton  are  herelqr  notified  to  enoptetc  your 
contract  with  David  Brown,  wherein  yon  agreed 
to  deliver  ten  thousand  bowels  of  2  bard  Mon- 
tana wheat  at  bis  elevator  at  Aeushnet,  Mon- 
tana. And  you  are  farther  notified  that  unless 
you  complete  the  conditions  of  the  said  con- 
tract, executed  and  delivered  on  the  12tfa  day 
of  An^flt,  1915,  we  will  take  enA  proceed- 
ings as  we  deem  necesgary,  in  the  courts,  with 
the  state  grain  iuq^ection  department  and 
with  the  railroad  over  which  you  may  attempt 
to  ship  your  wheat  so  contracted  for  by  Dand 
E.  Brown.  Dated  August  23,  IftlS.  John  Ja- 
cob Jewell,  attorney  for  David  B.  Brown." 

That  on  September  30,  1915,  defendant 
wrote  his  agent  Watts,  as  follows: 

"Referring  to  Slack's  deal,  use  good  taetics. 
Talk  kindly  but  profound.  1.  First  point  con- 
vey this  idea.  If  he  can't  deliver  gndn  of 
contract  he  may  demand  to  pay  contract 
price.  2.  Shape  him  to  make  beat  oat  of  it. 
You  can  pay  Hat  for  enough  to  aettie  l)Ul.  His 
wheat  must  be  a  three  at  least  get  one  and 
one-half  pounds  dockage.  Use  another  the- 
ory. Yon  can  take  ten  thousand  bushels.  S  H. 
at  a  2  H.  list  price.  If  he  would  consent  to  this, 
then  issue  new  contract  and  destroy  old  one. 
The  list  must  absc^utely  demonstrate  price  upon 
day  of  transaction,  and  notify  me  at  once. 
Deeply  Insist  on  one  and  one-half  poonda  dock- 
age, so  long  as  you  taking  a  8  H.  at  a  2  H. 
price.  Divide  yonr  twenty-five  hundred  dol- 
lara  by  the  list  price.  Upon  day  of  aettiement 
be  sure  your  list  is  in  for  that  day.  Then  add 
yonr  dockage,  that  will  give  gross  bushels. 
List  to-day  is  sevoity-fonr  cents,  twenty-fire 
hundred  divided  by  seventy-four  cents  equals 
the  result  of  the  division,  will  be  net  bu^els, 
then  add  year  dockage  which  should  be  one 
and  <me-haU  pounds,  for  shrinkage^  and  al- 
lowing one  grade.  D.  B.  Browo." 
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That  the  balance  of  the  grain  was  deUver- 
ed  October  lltfa  to  15th.  iDdnalTe;  that  aU 
the  grain  d^vered  onder  the  contract  was 
No.  2  hard  Montana,  wheat;  that  defendant 
had,  without  objection,  recelTed  all  of  the 
wheat  and  sold  the  same,  after  mixing  it 
with  other  wheat,  as  No.  8  hard  llontuutt 
without  constdUng  the  plaintiff. 

[2]  In  KsitB  of  the  pleaded  estopitel  the 
court  permitted  testimony  for  defendant  to 
show  that  the  wheat  was  of  a  lower  grade 
than  that  d«nanded  hj  the  contract,  and 
pri^rly,  nnder  saltatde  instructions,  put  the 
matter  into  the  hands  of  the  Jory  to  deter- 
mine as  a  matter  of  fact  If  defendant  was  es- 
topped. 

[3]  At  tiae  dose  ot  plaintiff's  case  d^end* 
ant  moved  for  a  nonsnit,  the  material  gronnd 
ct  which  was  failure  of  proof.  It  is  true  that 
under  plaintiff's  case  in  chief  the  only  evi- 
dence bearing  on  the  performance  of  the  con- 
tract as  to  the  grade  of  the  grain  was  that 
the  wheat  was  ddlrered  on  cwtract  and  "to 
fulfill  the  terms  of  my  agreement  with  Hr. 
Brown."  But  defendant  cured  this  defect 
himself,  if  it  was  a  defect,  by  sui^lylng  the 
missing  eridence  in  cross-examination  of  the 
plaintiff  when  called  en  lebottal,  aa  t<dlow8: 

1  dont  know  whether  Mr.  Watts  said  he 

had  any  authority  to  accept  anything  lesfl  tlian 
No.  2.  I  don't  know  whether  he  said  anythliiK 
aboat  that  or  not,  but  of  coarse  that  was 
what  my  contract  called  for,  what  I  was  de- 
IWering  No.  2.  That  is  what  I  was  supposed 
to  dellTer,  No.  Z.  I  didn't  expect  Ur.  Brown 
to  take  anything  short  of  No.  2." 

Bad  defendant  confidence  In  his  moOcm  for 
nrasnlt,  he  would  and  could  have  stood  on  It. 
But  he  proceeded  wiOi  the  defoise  and  cer- 
tainly cannot  predicate  emw  when  he  bim- 
sdf  made  s  record  by  his  eroas-examlnatiwi 
of  the  very  matter  he  omtended  was  not  in 
evidence. 

This  court  has  passed  on  the  p«U  of  pro- 
ceeding after  sudi  a  motion  in  Pure  (HI  Go. 
T.  CL,  M.  &  8t  P.  By.  Go.,  66  Mont.  266,  185 
Pae.  150;  Melzner  v.  C,  M.  ft  St.  P.  By.  Co., 
61  Mont.  487, 168  Fac  1019;  Tergy  v.  Helena 
Light  ft  By.  Oo.  et  al.,  SO  Mont.  218, 102  Paa 
310,  18  Ann.  Cas.  1201. 

Thtxe  are  many  assignments  of  ^or,  some 
of  which  are  based  on  the  motions  and  ob- 
jections had  oa  the  day  of  the  trial,  and  pri- 
or to  the  taking  of  testimony.  The  others 
are  based  on  the  InstructltMis  given  by  the 
court  There  Is  no  merit  to  any  of  them. 
The  cose  was  fairly  tried,  and  the  jury  prop- 
eriy  found  for  i^alntiff  cm  the  contract. 

For  the  reasons  herdn  stated,  we  recom- 
mend that  the  OTder  appealed  ftom  be  affirm- 
ed. 

PXR  GDBIAU.  For  the  reascns  given  In 
13ie  Ibregolng  <v»lnIoii,  the  rader  appealed 
frwu  is  affirmed. 
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SMALLHORN  T.  FREEMAN.    (No.  4461.) 

(Sapreme  Court  of  Montana.   Oct.  17,  1^1.) 

).  Jadgnent  «5>I43(3)— No  error  is  rsfaslag 
to  ael  asWe  deTaiilt. 

Court  did  not  err  in  refusing  motion  to  set 
aeide  a  default  on  the  ground  of  inadvertence, 
mistake,  or  ezcQsable  neglect,  where  several 
years  passed  between  the  time  the  original 
complaint  was  served  and  time  defendant  de- 
faulted by  falling  to  answer,  though  defendant 
was  an  <^d  lady  residing  in  another  state,  and 
could  not  get  about  or  qaU^  recall  to  her 
mind  occurrences  and  transactions  Invdved  In 
the  action. 

2.  Pteadfit  «b934(3)— laplleatloBe  Is  ploulfaa. 

Under  Rev.  Codes,  |  6566,  that  allegations 
of  a  pleading  are  to  be  liberally  conetmed,  what- 
ever Is  implied  therein,  or  Is  reasonriile  to  be 
inferred  therefrom,  is  to  be  taken  ai  directly 
avf rred,  bnt  there  mnat  be  auffldent  facts  to 
famish  a  basis  for  the  Inference. 

3.  Pleadlsf  «=3l92(2)— Complaint  nay  bo  aa- 
certain  and  demorraMo  through  failure  to  al- 
lege essential  natters. 

A  complaint  may  be  uncertain  onder  Bev. 
Codes,  I  6634,  permitting  a  demurrer  there- 
for, by  reason  of  its  fallare  to  allege  matters 
easeatial,  aa  well  as  by  the  donbtfol  meaning 
conveyed  by  what  la  alleged,  and  a  complaint,  to 
be  proof  againit  a  special  demnrrer,  ought  to 
be  at  least  sufficiently  definite  and  certain  to 
be  on  its  face  a  bar  to  another  smt  on  the 
same  cause  of  action,  and  In  suit  for  purchaae 
price  of  land,  should  Identify  the  lend. 

4.  Veador  asd  psrohaier  «s»3l4(l)  —  Coa- 
plalat  for  purckaBe  priee  ef  land  iMli  lassfl- 
olest  la  not  alleging  reasosakls  vaiao  was 
ooBSidaraSios. 

A  complaint,  "(1)  That  at  the  time  herein- 
after mMitiiHied  the  plaintiff  was  the  owner  of 
320  acres  of  land  in  B.  county  of  the  reaaona- 
ble  value  of  $3,200;  (2)  that  on  or  about  July 
1, 1903,  at  the  defendant's  request,  plaintiff  sold 
and  conveyed  said  lands  to  the  defendant;  (3) 
that  the  said  inm  has  not  been  paid,  nor  any 
part  thereof,  althoagh  payment  has  been  often 
demanded  by  pialntjff"— was  deficient  in  failing 
to  allege  that  "reaaonable  value"  waa  the  c«i- 
sideration  for  which  transfer  waa  made,  and 
was  subject  to  vadal  demnrrer,  under  Bev. 
Codes,  i  6584. 

Gommlsslonera'  Opinion. 
Appeal  from  District  Court,  Beaverhead 
County ;  Jos.  O.  Smith,  Judge. 

Action  by  James  Smallhorn  against  Be- 
becca  Freeman.  From  a  default  Judgment 
for  plaintiff  and  an  order  denying  a  motion 
to  vacate  and  set  aside  the  default,  dtfend- 
ant  appeals.  Reversed  and  remanded. 

C.  E.  Pew.  of  Helena,  for  appelant. 
W.  J.  Culling,  of  Dillon,  and  Norrls,  Hmd 
ft  Collins,  of  Dillon,  for  re^randent 
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POORMAN,  O.  Ai^eal  by  defendant  from 
a  Judgment  of  default  entered  against  her 
and  from  an  order  made  SDbaeq,uent  to  Jndj^ 
ment 

The  original  complaint  herein  was  filed  on 
Jane  9,  1916,  and  personal  service  was  had 
upon  the  defendant  at  Dillon,  Mont,  on  that 
day.  Subsequently  demurrers  were  filed  con- 
secutlvely  to  the  original  complaint  and  the 
first,  second,  and  third  amended  complaints, 
which  demurrers  were  sustained.  A  fourth 
amended  complaint  was  filed,  and  the  demur- 
rer thereto  was  overruled  on  November  IS, 
1918,  and  defendant  given  nntU  December 
18th  to  answCT.  This  time  was  by  stipula- 
tion extended  to  January  IS,  1919.  No  an- 
swer was  filed,  and  on  January  16, 1919.  the 
default  of  the  defendant  for  want  of  answer 
was  altered.  On  January  28,  1919,  motion 
was  made  to  set  aside  the  default,  which  was 
denied  on  February  8,  1919,  and  Judgment 
was  entered  on  February  13th.  Subsegu^t- 
ly  motion  was  made  to  vacate  and  set  aside 
the  default  Judgm^t,  and  for  leave  to  re- 
new the  motion  to  vacate  and  set  aside  the 
default  altered  prior  to  the  Judgment  This 
motion  was  accompanied  by  affidavits  and 
by  a  proposed  answer.  The  court  denied  the 
motion. 

[1  ]  Various  reasons  are  alleged  In  the  affi- 
davit why  the  default  should  be  set  aside, 
among  them  be^: 

"That  said  defendant  Is  a  woman  of  great 
age,  to  wit:  more  than  70  years  of  age,  and 
tbat  said  defendant  fives  in  Triamfo,  Cal.;  that 
her  rewdence  Is  on  a  ranch,  or  farm,  lying  at 
Bome  distance  from  Lob  Angeles,  Cal.,  and 
that  it  U  impossible  to  get  mail  to  and  from 
her  without  considerable  lapse  of  time;  that 
because  of  her  age  and  because  of  this  fact 
that  she  is  in  feeble  health,  shs  is  and  was 
unable  to  come  to  DiUon,  Mont.,  the  idace 
where  her  attorneys  reside,  for  the  purpose  of 
fnmjBhing  said  InformaUoD ;  that  she  could 
leave  California  only  daring  the  summer  sea- 
son; that  all  the  transactionB  involved  in  this 
action  took  place  many  years  ago,  and  that 
defendant  has  difficulty  ia  recalling  them  to 
mind;  that  because  of  her  great  age  she  Is  on- 
aUe  to  recall  matters  with  the  same  distinct- 
ness that  she  formerly  could;  that  It  is  neces- 
sary tiiat  she  take  more  time  In  which  to  re- 
call to  her  mfnd  occarrences  and  tranaactlons 
involved  In  this  action;"  that  coansel  bad 
written  numerous  letters  to  her,  but  were  un- 
able nntU  after  the  time  for  answering  had 
expired  to  "get  more  than  a  partial  statement 
of  facts  in  said  case." 

It  is  further  stated  In  the  affidavits  that 
the  defendant  at  no  time  bad  any  Intention 
of  abandoning  the  eas^  and  refoeuce  Is 
made  to  the  numerous  demnners  that  had 
been  filed  and  the  legsd  questions  that  liad 
been  fought  out  It  does  not,  however,  aj>- 
pear  that  the  then  counsel  for  tiie  defendant 
had  made  any  effort  to  inform  tiiemstives 
of  the  tACta  in  defendant's  defense  until  aft- 
er the  overruling  of  the  demurrer  to  the 


fourth  amended  complaint  It  Is  true  tiiat 
the  record  does  not  disclose  any  facta  tend- 
ing to  show  that  It  was  the  Intention  of  the 
defendant  to  abandon  her  defcaise.  It  is 
likewise  true  that  there  Is  nothing  in  the 
record  disclosing  any  intuition  on  the  part 
of  the  plaintiff  to  abandon  hia  ca8&  The 
counsel  for  defendant  must  have  known  at 
ail  times  that  eventually  the  defendant  would 
be  called  upcm  to  meet  the  facts  all^i^  In 
the  plaintUTs  complaint  The  fact  that  the 
defendant  was  an  old  lady  residing  at  a 
distance  would  seem  to  Indicate  that  they 
should  have  made  some  Inquiry  during  the 
2  years  and  6  months  and  more  that  inter- 
vened between  the  service  of  the  original 
complaint  upon  the  defendant  at  DlUon. 
Uont,  and  the  time  granted  defendant  to 
answer  the  fourth  amended  complaint  on 
January  15,  1919.  It  further  appears  that 
all  of  tile  attorneys  then  represoiting  the  de- 
fendant Mr.  Pew  not  appearing  until  after 
the  judgment  had  been  entered,  and  three  of 
the  attorneys  r^resenting  the  plaintiCr,  re- 
sided at  DiUon,  Mont,  and  that  not  any  ef- 
fort was  made  by  the  counsel  for  the  de- 
fense to  obtain,  eithw  by  order  or  stipula- 
tion, any  extension  of  time  in  which  to  file 
an  answer.  The  other  reasons  assigned  by 
counsel  as  to  why  the  default  should  be  set 
aside  and  as  showing  inadvertoice  or  ex- 
cusable neglect  have  been  examined,  and  we 
are  unable  to  find  that  the  position  of  the 
deffflidant  Is  sustained  by  the  record,  and 
that  therefore  the  court  did  mot  err  in  re- 
fusing to  grant  the  motion  to  set  aside  tiie 
default  on  the  ground  of  tnadrertnce,  mis- 
take, or  excusable  neglect 

The  fourth  amended  complaint  consists,  as 
therein  stated,  of  seven  causes  of  action.  De- 
fendant demurred  to  each  of  these  causes  of 
action,  except  the  first  both  generally  and 
specially.  On  examination,  however,  we 
reach  the  conclusion  that  the  demurrer  was 
properly  overruled  as  to  the  first  six  causes 
of  action.  The  seventh  cause  of  action  al- 
leged In  the  complaint  Is  as  follows: 

"(1)  That  at  the  time  hereinafter  menthMMd 
the  plaintiff  was  the  owner  of  820  acres 
land  in  Beaveriiead  county,  Mont,  of  the  rea- 
Bonsble  value  of  $3,200;  (2)  tbat  on  or  about 
July  1,  1903,  at  the. defendant's  request  plain- 
tiff sold  and  conveyed  said  lands  to  the  defend- 
ant; (3)  that  the  said  sum  has  not  been  paid, 
nor  any  part  thereof,  although  paymenf  has 
been  often  demanded  by  plaintiff." 

[C]  Tbe  demurrer  to  Uiis  causa  at  actSon 
is  that  the  same  does  not  state  facta  soffi- 
dent  to  constitute  a  cause  of  ftcttm ;  tliat  It 
is  ambiguoos  stating  die  reasons  tberefta'; 
that  It  is  uncertain;  that  it  ia  unlntelliglble. 

It  is  apparent  txmn  the  mnnidalnt  that  the 
only  descripticm  of  the  land  alleged  to  have 
been  sold  to  .defendant,  la  "SSO  acres  of  land 
In  Beaverhead  county,  Uont"  It  la  main- 
tained b7  respondent  that  the  answer  of  de- 
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fendant  tendered  cnres  aii7  defect  that  may 
exist  In  the  allegations  of  the  complaint.  The 
answer  tendered  contains  doiials,  admls- 
dons,  and  allegations  respecting  each  of  the 
several  causes  of  action,  and  for  the  most 
part  sets  up  the  afflrmatlve  defense  of  a 
contract  with  the  plaintiff,  entered  into  since 
the  Sling  of  the  complaint  respecting  the  snb- 
ject-matter  of  this  action ;  but  this  answer 
tendered  is  as  general  In  its  all^atlMis  re- 
specting a  description  of  the  land  as  Is  the 
complaint;  that  is,  it  does  not  describe  the 
land  at  all,  except  aa  to  qnantity. 

If  this  default  Judgment  Is  permitted  to 
stand,  and  plaintiff  should  bring  another  ac- 
tion against  d^endant  for  the  purchase  price 
of  a  specific  tract  of  land,  the  record  here 
would  furnish  no  defmse  whatsoever,  al- 
though the  latter  tract  might  in  fact  be  the 
sam^  or  a  part  of  the  same,  320  acres  referred 
to  In  this  complaint  The  bnrdai  would  thai 
be  upon  the  deftodant  to  show  affirmatively 
that  the  demand  then  made  was  for  the  pop 
diase  price  of  the  ondescrU)^  820  acres  of 
land  reCerred  to  ber^ 

"Under  the  Code,  it  Is  a  rule  that  the  alle- 
gatiMis  of  a  pleading  are  to  be  liberally  eon- 
Btrued,  with  a  view  ,  to  ntbatantial  jnstln  be- 
tween the  parties.  Section  6666,  Bev.  Codes. 
Under  favor  of  this  rale,  whatever  Is  *  *  * 
implied  In,  or  is  reasonably  to  be  inferred  from, 
an  allegation  Is  to  be  taken  as  directly  aver- 
red.* "  County  of  l^ver  Bow  v.  Daiies  et  at. 
40  Mont  418,  424,  107  Pae.  81,  83. 

But  there  must  be  sufflctrait  facts  stated 
to  furnish  a  basis  for  the  impUcatUm  or  In- 
ference. It  is  a  familiar  rule  "that  In  dec- 
larations, oertalnty,  at  least  to  a  common  In- 
tent.  Is  necessary.'* 

[I]  The  statute  (section  6584,  Rev.  Codes) 
authorizes  a  demurrer  to  be  flled  for  the  rea- 
sons stated  In  fb»  demnrm  filed  herein.  A 
complaint  may  be  uncertain  by  reason  of  Its 
foilure  to  allege  matters  essential,  as  well 
as  by  the  doubtful  meaning  conveyed  by 
what  Is  allured.  A  complaint,  to  be  proof 
against  a  special  demurrer,  ought  at  least  to 
be  enffldently  definite  and  owtaln  to  be  on 
Its  face  a  bar  to  another  suit  on  ttie  same 
cause  of  acthm.  The  land  herein  should 
have  beat  described  In  some  manner  so  that 
the  parUcnlar  tract  could  have  bem  identi* 
fled.  See  oplnlm  of  Justice  Sharswood  in  Hes- 
ter V.  HcNeiUe,  6  Phila.  (Pa.)  263. 

[4]  Neither  does  the  complaint  allege  tiiat 
the  "reasonable  value"  was  the  consideration 
fbr  which  transfer  was  made,  nor  are  there 
any  facts  stated  or  drcnmstances  given  from 
wbidi  sncta  foct  may  be  Implied,  inferred, 
or  inrasnmed.  Aside  tnm  facta  and  dxcani' 


T.  FBXEMAK  569 

p.) 

stances  that  would  call  Into  requisition  the 
doctrine  of  estoppel,  the  equity  power  of  a 
court,  or  In  cases  of  fraud  or  In  the  settle- 
ment of  estates  or  In  matters  of  trust,  the 
title  to  real  estate  may  be  transferred  only 
by  a  definite  written  Instrument  snpported 
by  a  lawful  consideration.  Is  a  court  to  pre- 
sume, imply,  or  Infer,  without  any  state- 
ment of  facts  except  tlie  reasonable  value 
of  the  land  at  the  time  of  the  conveyance, 
that  the  owner  deliberately  executed,  ac- 
knowledged, and  delivered  a  deed  and  sur- 
rendered possession  of  his  land  without  some 
definite  understanding  as  to  the  considera- 
tion he  was  to  receive  therefor?  May  a 
court  of  its  own  motion  presume  the  parties 
left  the  consideration  to  the  uncertainty  of 
future  ascertainment  of  value?  If  the  "rea- 
sonable value'*  was  the  conslderatlmi,  al- 
though undetermined  at  the  time,  why  not 
so  allege;  why  leave  to  conjecture  that  which 
may  be  made  certain  in  a  transaction  of  such 
Importance  as  the  conveyance  of  real  estate? 

Conceding  that  title  may  be  transferred 
without  agreement  as  to  spedfle  considera- 
tion, and  that  the  reasonable  value  of  the 
land  might  control,  yet  the  fact  remains  that 
the  parties  must  have  contracted  with  refer- 
ence to  some  conBideration,  and  some  fact 
should  be  alleged  which  shows  the  relation 
between  the  purchaser  and  the  consideration 
for  which  judgment  la  demanded  against 
him. 

The  date  of  this  real  eetoto  bransaeUon  is 
stated  in  the  complaint  as  July  1,  1003,  but 
plaintiff  demanded  and  was  granted  Inter- 
est tram  June  1,  1003.  No  reason  appears 
why  plaintiff  was  awarded  Interest  for  this 
extn  month.  This  alone,  however,  If  error, 
would  be  Insufficient  to  Justify  a  rewsal, 
for  the  error  could  be  cured. 

We  believe  the  special  demurrer  to  the 
seventh  cause  of  action  alleged  In  the  fourth 
amended  complaint  should  have  been  snstein- 
ed.  It  Is  assumed  by  the  respondent  that  the 
default  should  be  set  aside  if  the  respondent 
has  failed  to  stete  a  cause  of  action  in  either 
of  the  seven  cotihte  set  out  In  his  fourth 
amended  complaint  We  do  not  atop  to  con- 
dder  whether  this  assumption  Is  correctly 
made;  We  adopt  It  aa  counsel's  theory  of  the 
case  and  dlspcMe  ot  It  accordingly. 

We  reccnnmmd  that  the  Judgment  and  or- 
der aKMaled  frmn  be  reversed,  and  the  cause 
remanded  for  fnrtber  proceedings. 

PBIB  ODBIAM.  For  the  Teasons  givan  In 
the  finrecDlnf  opinion,  ttie  Jndgm»t  and  m- 
der  anwaled  from  are  reversed,  and  the 
cams  remanded  for  fortber  ^oeesdlngs. 
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WORTMAN  «t  al.  v.  LUNA  PARK  AMUSE- 
MENT CO.    (N«.  4436.) 

(Supreme  Coort  of  Mootana.   Oct.  10,  1921.) 

1.  EJeotment  (3)— Plaintiffs  must  prevail 
upon  Integrity  «f  own  title. 

In  ejectment,  plaintiffs  must  prerail,  if  at 
all,  upon  the  integrity  of  their  own  title,  and 
not  the  infirmity  of  the  defendant's. 

2.  Appeal  and  error  «=»i048(6)  —  Improper 
orou-oxanlaatloa  mere  teohnlcal  violation, 
and  not  revonlble. 

In  ejectment,  error  in  permitting  defendant 
to  croBs-ezamlne  plaintiffs*  witness  for  the  pur- 
pose of  showing,  not  only  that  plaintiffs  had  no 
title  to  the  property  in  question,  but  that  title 
to  the  property  reposed  in  defendant,  was  noth- 
ing more  .than  a  technical  violation  of  the  rule 
of  cross-ezamination,  aasuming  that  plaintiffa 
did  not  open  the  door  eufficiently  to  justify 
such  cross-ezaminadon,  and  therefore  not  re- 
versible error. 

3.  corporations  «=:9404(l),  439— When  corpo- 
ratloa  or  direotora  mi^  sell  all  of  Its  assets. 

At  common  law  a  solvent  and  prosperous 
corporation  could  aell  all  of  its  assets  only  by 
unanifflons  consent  of  its  stockholders,  but  if 
insolvent  and  unable  to  ezecute  the  purposes 
of  its  creation,  the  Sectors,  if  the  best  inter- 
ests of  the  stockholders  demand  it,  could  sell 
all  of  the  assets;  and,  regardless  of  solvency, 
directors  in  tbe  proper  pursuit  of  its  business 
and  within  tbe  purposes  of  its  creation  could 
sell  any  or  all  assets,  even  against  the  dissent 
of  a  minority  or  perhaps  a  majority  of  tbe 
stockholders. 

4.  CorporatlOBO  «=3404(l)  —  Statite  conoem- 
Ing  sale  of  assets  of  oorporatloB  held  not  to 
prevent  a  aala  of  part  of  aatata  1^  dlreotors 
alone. 

Rev.  Codes,  f  3897,  only  relates  to  a  sale 
of  all,  rather  than  a  part,  of  corporate  proper- 
ty, and  was  not  intended  to  limit  or  restrict  the 
powers  given  directors  to  sell  property  under 
sections  3833  and  3889. 

5.  Corporations  «=>409  —  Dlreotors  held  au- 
thorizod  hy  statute  to  sell  lease  of  park. 

Directors  of  a  corporation  Icaaing  a  park 
for  entertainment  purposes  held  entitled  to  sell 
such  lease,  where  such  sale  did  not  terminate 
the  existence  of  the  corporation^  under  Bev. 
Codes,  H  86S8,  8889,  8897. 

CommlssioDers'  Opinion.  Appeal  from  Dis- 
trict Court,  Silver  Bow  County;  John  V. 
Dwjer,  Judges 

Action  by  George  H.  Wortman  and  Louis 
Frank,  a  copartnership  doing  business  un- 
der the  firm  name  and  style  of  tbe  George 
H.  Wortman  C<Bnpany,  against  the  Lena 
Park  Amusement  Company.  From  a  Judg- 
ment for  defendant  and  an  order  denying  a 
motion  for  new  trial,  plaintiffa  appeal.  At- 
finned. 

Barle  N.  Gensberger  and  W.  D.  Eyl^  both 
of  Bntte^  Cor  appellants. 


J.  L.  Traupleman,  Sydney  Banner,  and 
Fred  J.  Fonnan,  all  of  Butte,  for  le^Mtdent 

SPENCEB,  0.  Actl<m  in  ejectmoit  Tbe 
complaint  her^  contains  the  usual  allega- 
tions of  ownership  In  the  plaintiff  of  cer- 
tain real  property,  particularly  described  as 
"certain  portions  of  sections  29  and  32, 
township  3,  north  of  range  7  west,  as  fol- 
lows: Lake  Avoka  situated  in  the  north- 
east quarter  of  section  29,  township  3,  north 
of  range  7  west,"  together  with  certain 
improvements  situated  thereon — possesion 
thereof  by  defendant,  demand  and  refusal 
to  deliver  possessiOD,  and  claim  for  damages. 
The  answer  tenders  the  general  issue.  At 
the  close  of  plalnttlTs  case,  motion  for  non- 
suit was  granted,  and  judgment  entered  ac- 
cordingly. Motion  for  8  new  trial  was  de> 
Died,  and  appeal  Is  from  the  order  denying 
the  motion  and  from  the  judgmoiL 

The  evidence  discloses  that  on  May  22, 
1911,  Tidewater  Investment  Company,  a  cor- 
poration (hereinafter  referred  to  as  Tide- 
water Company)  made  and  entered  into  an 
agreement  with  Clearmont  Amusement  Com- 
pany, a  corporation  (hereinafter  referred  to 
as  Clearmont  Company)  by  the  terms  of 
which  tbe  Tidewater  Company  leased  and 
let  unto  the  Clearmont  Company  certain  real 
property  situated  in  Silver  Bow  County, 
Mont.,  a  short  distance  south  of  the  dty  of 
Butte,  for  a  period  of  15  years,  ending  March 
31,  1926,  and  commonly  known  as  Lake 
Avoka,  together  with  certain  jprtvlleges  to 
be  exercised  and  enjoyed  in  connection  with 
the  use  thereof.  On  April  18, 1912,  the  Tide- 
water Ciompany  assigned  by  indorsement 
thereon  all  its  right,  title,  and  interest  in  Oie 
lease  to  the  defendant,  and  on  the  same  date 
deeded  to  defradant  obtain  lands,  vMch  In- 
cluded tbe  lands  embraced  wltiUn  the  ,terma 
of  the  lease.  The  Irase,  among  other  tblngs, 
provided  in  substance  that  tbe  deannont 
Company  should  have  the  rtgbt  to  erect  a 
"dandnij  pavilion  or  other  improvements  de- 
signed for  publte  amtuemenf  upon  tbe  leased 
premises,  but  that  such  right  shonld  be  ex- 
ercised on  or  before  April  1,  1912,  and  tbe 
work  to  make  sucb  improvements  diligently 
prosecuted  and  cfflnpleted  within  a  reason- 
able time  thereafter,  and  that  If  not  so  done 
and  prosecuted  such  r^ht  could  lie  dedared 
forfeited  by  the  Tidewater  Company,  lessor. 
It  was  further  provided  in  tlw  lease  that  If 
the  Clearmont  Company  did  not  exercise  its 
right  to  so  construct  otho'  and  additional 
ImprovemeDts  the  ^dewater  Company  tJiea 
had  the  option  for  a  period  of  <Hie  year  from 
and  after  April  1, 1AL3,  to  purchase  "ttie  im- 
provements,  equipment,  fixtures,  and  all  prop- 
erty of  the  par^  of  the  second  part  [Clear- 
mmt  Ccnnpany]  bad  or  enjoyed  In  cmnec- 
tion  with  the  premisea  aforesaid.  wivStaM 
therefrom  raily  tbe  stock  of  merdumdlae  of 
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the  party  of  tbe  second  part  then  on  band, 
for  the  snm  of  910,000  cash."  The  evidence 
further  discloses  that  on  Norember  19,  1913, 
the  defendant  notified  the  Clearmont  Com- 
pany that  as  assignee  of  the  !ndewater  Com- 
pany it  dected  to  exercise  Its  option  to  pur- 
chase, and  tendered  $10,000  cash,  and  that 
on  November.  15,  1913,  at  a  special  meeting 
of  the  board  of  directors  of  the  Clearmont 
Company,  the  cash  tender  by  the  def^dant 
was  accented,  and  the  president  and  secre- 
tary authorized  to  execute  the  necessary  in- 
struments to  consummate  the  sale.  Pursuant 
to  such  authority  a  bill  of  sale  was  thra«- 
npcm  made,  execntedt  and  detlvered  to  the 
defendant  company,  which  then  went  into 
possession.  On  May  4,  1914,  at  the  annual 
meeting  of  tbe  stodcbcilders  of  the  Clearmont 
Company,  all  tbe  acts  of  the  directors,  stock- 
holders, and  oGBcers  of  the  company  from 
the  earliest  time  to  that  date  were  ratified, 
confirmed,  and  approved  In  every  particular. 
On  May  4,  1916,  appellants  herein  obtained 
a  verdict  In  an  action  wherein  they  were 
plalntUTs  and  Clearmont  Amusement  Com- 
pany was  defendant,  and  Judgment  was  sub- 
seguentlf  made  and  entered  thereon.  On 
June  23,  1916,  execution  was  issued,  and 
thereafter  the  sheriff  of  Silver  Bow  County, 
under  authority  thereof,  pretended  to  sell  to 
appellants  the  leasehold  interest  of  the  Clear- 
mont Company,  as  evidenced  by  the  lease 
hereinabove  mentioned,  together  with  all 
improvements  situated  thereon,  for  tbe  sum 
of  $7,G00,  and  on  July  22,  1916,  executed  cer- 
tificate of  sale  thereof  to  these  appellants. 
On  July  26,  1917,  the  then  sheriff  of  SUver 
Bow  county  made^  executed,  and  delivered 
to  the  appellants  a  deed  for  tbe  property 
mentioned  In  bis  return  of  sale  under  the 
execution.  It  is  further  shown  that  the  rea- 
sonable rental  value  of  the  property  Involved 
herein  is  $1,500  per  annum. 

Appellants  have  specified  13  assignments 
of  error,  but  all  are  comprehended  in  tbe 
solQtloD  of  two  questions:  First,  did  the 
Clearmont  Company  have  title  to  the  proper- 
ty levied  upon  and  sold  imder  execution  in 
Jun^  1916,  at  the  time  of  sudi  levy  and 
sale?  and,  second,  was  it  error  to  permit  de- 
fendant to  cross-examine  plalntlfCs  vrttness 
for  the  purpose  of  showing,  not  (mly  that 
plaintiff  had  no  title  to  the  property  In  ques> 
tion  when  this  action  was  commenced,  but 
affirmatively  showing  tbat  title  to  Qie  prop- 
erty reposed  in  defendant? 

[1,  2]  Discussing  these  questions  in  inverse 
order,  it  is  sufficient  to  say  of  the  latter  that 
appellants  must  prevail.  If  at  all,  upon  the 
Integrity  of  their  own  title,  and  not  the  in- 
flrmify  of  'th^r  adversary's  (McKlnstry  v. 
Clark  et  aL,  4  Mont  370,  1  Pac.  769 ;  City  of 
Helena  r.  Albertose  et  aL,  8  Mont  499,  20 
Pac.  S17,  and  hence,  at  the  time  of  the  levy 
of  the  writ  of  execution  and  the  pretended 
■ale  by  the  sheriff  ot  SOrer  Bow  county  nn- 


der  the  writ,  If  the  Clearmont  Company  had 
no  title  to  the  property  levied  upon,  tbe 
sale  was  an  empty  proceeding,  the  appellanta 
obtained  no  tlU^  and  a  nonsuit  was  inevlta- 
tle.  We  think  that  tbe  appdlants  in  di- 
rect examination  of  tiielr  own  witness  open- 
ed the  door  mfflctaitly  to  justify  the  cross- 
examination  complained  ot,  bu^  If  not,  It 
cannot  be  said  the  enm  was  more  tlun  a 
tedbnlcal  violation  of  the  rule  of  cross-exam- 
ination upon  a  vital  Issue  in  the  osse,  and 
thereftnre  not  reversiUe  error.  Hanson 
Sheep  Co.  V.  Farmers'  and  Traders*  State 
Bank,  63  Mont.  824,  163  Pa&  1151. 

[S-l]  The  remalnh^  question  worthy  of 
consideration  in  the  determination  of  tbese 
appeals  Involves  the  applicability  of  section 
3897,  R.  0.,  invoked  by  appellants  In  opposi- 
tion to  the  validity  of  the  sale  of  the  prop- 
erty involved  herein  by  the  Clearmont  Com- 
pany to  the  respondent.  In  the  absence  of 
other  objection.  If  the  provisions  of  section 
3897,  R,  C,  do  not  sustain  the  contention  ot 
appellants  in  this  regard,  clearly  they  were 
without  title  upon  which  to  base  their  action. 
Prior  to  the  enactment  of  section  3897,  supra, 
this  court  had  occasion  to  construe  the  var- 
ious statutes  pertaining  to  the  sale  of  all 
or  a  portion  of  Its  property  by  corporations 
generally  (Forrester  et  aL  v.  B.  &  M.  Mining 
Co.,  21  Mont  544,  65  Pac.  229,  363),  and  in 
an  elaborate  and  exhanstive  opinion  by  Mr. 
Justice  Pigott  laid  down  both  the  statutory 
and  common-law  rules  gofeming  the  powers 
of  directors  upon  such  sales.  Section  3897, 
supra,  was  thereafter  enacted  as  a  curative 
measure  to  obviate  what  appeared  to  be 
patent  incongruities  In  the  then  existing  law, 
and  to  prevent  small  minority  stockholders 
from  thwarting  the  will  of  the  majority  in 
making  a  sale  otherwise  valid  under  common 
law  and  for  the  best  Interest  of  the  corpora- 
tion. To  summarize  some  of  the  rules  of 
common  law  so  far  as  applicable  to  the  In- 
stant case,  a  solvent  and  prosperous  corpora- 
tion could  sell  all  of  its  assets  only  by  un- 
animous consent  of  Its  stockholders ;  If  In- 
solvent and  unable  to  execute  the  purposes 
of  its  creation,  by  the  directors  if  the  beat 
interests  of  the  stockholders  demanded ;  in 
the  proper  pursuit  of  its  business,  and  within 
the  puipoees  of  its  creation,  sell  any  or  all 
assets  even  against  the  dissent  of  a  minority 
or  perhaps  a  majority  of  its  stockholders. 
Forrester  v.  B.  &  M.  Mg.  Co.,  supra.  In  this 
case.  It  is  not  suggested  tn  the  record  tbat 
the  sale  in  question  was  of  all  the  assets  of 
the  corporation,  nor  that  the  corporation  was 
Insolvent,  but  the  record  affirmatively  ^ows 
that  subsequent  to  the  sale  a  new  board  of 
directors  was  elected,  and  the  Clearmont 
Company  continued  to  live  as  a  corporate 
entity.  The  proceedings  leading  up  to  and 
the  consummation  of  the  sale  of  the  property 
to  respondent  were  not  in  harmony  with  the 
general  scope  and  meaning  of  section  3897, 
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Bopra,  whlcb  comisdeiids  a  nie  of  aU  ratb< 
er  tban  a  part  of  the  corporate  property, 
but  rather  in  consonaiice  with  the  proviso 
contained  therein,  reserving  to  tlie  corpora- 
tion and  the  board  of  directors  the  powers 
granted  to  titiem  by  the  common  law,  and 
enunciated  In  a  general  way  In  sections  8833 
and  8889  of  the  Berlsed  Codes.  Nor  can  It  be 
said  that  section  8887,  B.  O,  Intended  to 
limit  or  restrict  Qiose  powers^  fOr  the  title 
<tf  the  act  itself  dedares  its  pnivose  to  be 
"to  enlarge  the  powers  of  corporations  as 
to  diQwslng  ntf  or  selling  fli^  Dxojfetty," 
etc,  so  that  its  genwal  Intent  was  to  grant 
tha  corporation  mote  power  rather  than  to 
Undt  or  restrict,  and  as  farther  emphasis  of 
this  geoaal  intent  reserved  the  common-law 
powers  by  a  qpedal  proviso  contained  there- 
to. Sections  3889  and  8833,  R.  0.,  In  sub- 
stance and  80  far  as  antlicable  her^  declare 
that  corporations  have  power  to  purchase, 
hold,  and  convey  real  and  personal  property, 
and  that  th^  shall  conduct  the  afTairs  of  the 
corporation  diroogh  a  board  of  direcbws.  By 
fiUUng,  eidier  q>eclflcall7  or  by  fair  impli- 
cation, to  alter  the  common-law  rules  the 
common  law  must  still  remain  the  rule  of  de- 
dsiott  (Forrestw  B.  ft  M.  Hg.  Co.i  supra, 
and  citation^,  and  In  the  Instant  tese  the 
board  ai  directors  of  the  Cleaxmont  Com- 
pany* acting  under  power  granted  by  both 
the  common  law  and  statuts^  wwe  dearly 
within  their  rights,  and  hence  It  Is  of  no 
importance  whether  respondoit  assumed  to 
acquire  its  titie  by  vlrtua  <^  an  option  re- 
served in  the  lease  or  otherwise,  for  the  un> 
disputed  record  is  that  an  offer  of  110,000, 
accompanied  by  tender,  was  made  by  re- 
spond^t,  accepted  by  ,the  Clearmoot  Com- 
pany, and  the  property  delivered,  which  Is 
aU  the  law  required  to  make  a  valid  sale. 
We  conclude  therefore,  that  the  Clearmont 
Company  made  a  valid  sale  of  the  property 
in  question  to  tJie  respondent  prior  to  the 
levy  of  execution  upon  the  same  property, 
on  behalf  of  axqpellants,  and  that  appeOlants 
were  therefore  vrithout  title  upon  whlt^  to 
base  tlielr  acticm., 

We  find  no  oror  in  the  record,  and  there- 
fore recommend  that  the  Judgment  and  order 
appealed  from  be  affirmed. 

PER  ODRIAM.  For  the  reastma  girai  In 
the  foregoing  opinion,  it  is  ordered  that  the 
Judgment  and  order  v>pealed  frran  be  af- 
firmed. 


HEFFRON  V.  THOMAS  St  sL    (No.  4667.) 

(Sopreme  Court  of  Montana.   Oct  8,  192L) 

I.  Attaekneat  a    I  Pleadlsa  «=»49— Natsre 
ef  aotloH  datemlaed  fron  oosiplalst. 
The  nature  of  an  aetien  is  to  be  determin- 
ed fr«B  tin  eomplaint  alone,  and  an  inquiry  Into 


Its  saffldeacy  to  snstafai  an  attadment  may 
not  so  fortheb  than  to  ascertain  whether  the 
action  is  apon  a  contract,  express  «r  implied, 
for  the  direct  paymoit  of  money,  under  Bev. 
Codes,  H  6106,  6606. 

2.  Attach  Bisat  «S34— Aeaea  IwM  aot  eae  ai- 
tliorlzlBS  attaehsieat 

Where  plaintiff  pnrdiased  autmnobOe  and 

paid  therefor,  and  a  third  person  recovered  the 
same  in  claim  and  delivery,  a  complaint,  alleg- 
ing that  defendants  aBsamed  to  have  the  lawful 
right  to  sell  and  transfer  the  title  and  owner- 
ship of  the  aatomobile,  when  In  fact  they  did 
not  have  title  to  it,  and  that  plaintiff  was  dam- 
aged In  the  sum  paid  for  the  automobile,  and 
praying  for  the  purchase  price  and  interest 
from  the  date  of  sale,  woald  not  support  an 
attadunent»  under  Bev.  Codes,  H  5106,  6606. 

Appeal  from  District  Court,  Silver  Bow 
County;  Jos.  B.  Jacksm,  Judge, 

Action  by  Fred  Heffron  against  George  T. 
Thomas  and  others.  From  an  order  dissolv- 
ing a  writ  of  attadunent^  plaintiff  iqipeftls. 

Affirmed. 

Frank  L.  Riley,  of  Butte,  for  appellant 
Harry  Heyer,  of  Butte,  for  respondents. 

COOPER,  J.  This  appeal  is  f^m  an  or- 
der of  the  district  court  of  Silver  Bow  coun- 
ty, dissolving  a  writ  of  attaclunent  From 
the  allegations  of  the  eomplaint  it  appears 
that  on  the  3d  day  of  December,  1920.  the 
plaintiff  purchased  of  defendants  a  seven- 
passenger  Dodge  automobile,  took  it  Into 
his  immediate  posaeesioUf  and  paid  therefor 
the  agreed  price  of  f 900.  On  the  l8th  day  of 
January,  1921,  in  an  action  brought  by  one 
Bertha  Broalnke  in  claim  and  delivery, 
against  the  plaintiff.  It  was  taken  from  his 
possession  by  the  sheriff  of  Silver  Bow  coun- 
ty under  process  in  that  action.  It  Is  al- 
lied that  the  defendants  assumed  to  have 
the  lawful  right  to  sell  and  to  transfer  the 
title  and  ownership  of  the  automobile,  when 
In  fact  they  did  not  have  title  thereto;  and 
that  the  plaintiff  has  been  damaged  In  the 
sum  named.  The  prayer  Is  for  the  purdmse 
price  and  interest  fnmi  the  date  of  sala  A 
writ  of  attachment  was  Issued  and  levied 
upon  the  acconnts  of  the  defendants,  deposit- 
ed with  the  First  National  Bank  of  Butte. 

[1,  2]  AK>ellant  Insists  in  ai^umeot  that 
the  suit  was  brought  to  rescind  the  executed 
sale  and  to  recover  the  purchase  price  be- 
cause of  a  breach  of  warranty  of  title.  The 
nature  of  the  action  Is  to  be  determined  up- 
on the  complaint  alon&  Kyle  v.  Chester, 
42  Mont  618, 113  Pac.  749,  37  Ll  &  A.  (N.  8.» 
230.  By  the  same  talkea  the  inquiry  into 
its  suffidoicy  to  sustain  the  attadunent 
"may  not  go  further  tiian  to  ascertain  wheOi- 
er  the  action  Is  upon  a  contract,  express  or 
implied,  for  the  direct  payment  of  moDC^.** 
Union  Bank  A  Tmst  Ca  t.  HlmmeUwoer. 
S6  UoaL  tBi  181  Pac;  882.  From  tbe  com- 
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idalnt  It  Sb  plain  tliat  tbe  transaction  Involred 
notUDg  nunre  than  a  sale  at  a  stipulated 
sum,  payment  and  ddlveiy  ot  possession. 
The  warranty  implied  by  law  was  that  the 
title  of  the  dffitendants  was  then  good  and 
unincumbered.  Rev.  Codes,  i  S105.  For  a 
breach  of  warrant  of  title  to  personal  prop- 
erty, section  6060  of  the  Bevised  Code  fixes 
the  damages  which  may  be  recovered  as  "the 
value  thereof  to  tbe  buyer  when  he  Is  de- 
prived of  its  possession,  together  with  any 
costs  wUlch  he  has  become  liable  to  pay  in 
an  action  brought  for  the  property  by  the 
true  owner."  To  this  the  plaintiff  is  limited. 
As  set  forth  in  the  complaint,  the  transac- 
tion was  not  an  agreement  by  which  was  ac- 
knowledged an  unconditional  obligation  to 
repay  to  plaintiff  the  pnrdiftse  price  of  the 
macidn^  with  Interest  from  date  of  sale— In 
other  words,  a  contract,  express  or  Implied, 
fbr  the  direct  payment  of  money  upon  which 
an  attadiment  Is  aatfaoilzed  by  the  provi- 
sions of  secticm  0656  of  the  Bevised  Codes. 
Andmt  Order  of  Hlbemtans  r.  ^utrrow,  29 
Mont  1S2,  74  Pac.  197,  61  U  R.  A.  128.  101 
Am.  St  Bep.  S63<  1  Ann.  Oas.  144;  BeartooOi 
Stock  Co.  T.  GrOBscup,  67  Ifont  590,  189  Pac. 
77S;  CartCT  V.  Bankers'  Ins.  Ca,  68  Ifont 
319;  192  Pac.  827. 
The  order  appealed  from  la  affirmed. 

BBANTLT.  0.  X,  and  RHJYNOM)S,  HOL- 
U>WAT,  and  OALDN,  JJ.,  conenr. 


ROBINSON  V.  GORDON.    (No.  4473.) 
(Supreme  Conrt  of  Montana.   Oct  17,  1921.) 

1.  Jsdosiwt  «=>94e(l)— Jarltdlotroa  of  ooMrt 
shosld  be  pleaded  In  pleading  Judgment  en 
which  a  right  Is  founded. 

Id  pleadios  a  judgment  or  determination  of 
the  court  upon  wliich  a  right  Is  founded,  it  Is 
necessary,  under  Ber.  Codes,  |  6571,  that  the 
Jurisdiction  of  the  court  be  set  forth  or  that  ft 
be  alleged  that  the  judgment  «r  determination 
was  duly  given  or  made  or  that  equivalent 
words  be  used. 

2.  Mallelwii  preeeostlon  «=»5t— Pleading  order 
dlsailsslns  ooaiplalat  held  safllcleat 

In  a  snit  for  malicious  prosecution,  the  al- 
legation that  tbe  justice  of  the  peace,  ''In  due 
manner,  in  due  course  of  law,  made  an  order 
dismlasiog  the  complaint"  against  plaintiff,  held 
sufficient,  without  an  allegation  that  the  order 
"was  duly  giren  or  made,"  as  Bev.  Codes,  { 
6S71|  provides,  since  tbe  right  of  action  is  not 
founded  upon  the  validity  of  the  wder. 

3.  Malioiens  proseeetios  «972(2)-^MtnMtles 
OS  probable  out*  held  prepsriy  rafased. 

In  suit  for  malicioua  prosecution,  where  the 
justice  of  the  peace  dismissed  the  complaint 
without  holding  plaintiff  for  tHal  upon  a  dif- 
ferent charge  under  Rev.  Codes,  S  9090,  the 


court  properly  refused  defendant's  instruction 
that  the  ^charge  of  one  accused  of  crime  be- 
cause he  was  not  guilty  of  tbe  offense  charged 
will  not  show  want  <k  probable  caose.  If  be 
was  actually  guilty  of  a  different  offense  for 
whidi  he  shonld  hare  bean  proseented. 

Appeal  fimn  District  Court,  Silver  Bow 
Goonty;  J.  J.  Lynch,  judge. 

Action  by  B.  S.  Bobinaon  against  Mike 
Cordon.  From  judgment  for  plaintiff  and 
from  ordCT  overruling  motl«i  fiir  now  trial, 
defendant  appeals.  Affirmed. 

William  Meyer,  of  Butte,  for  appellant 
A.  B.  Melzner  and  Bd.  Fitzpatri^  both  of 
Bntte^  for  resptmdent 

BETNOLDS.  J.  Action  was  brought  to 
recover  damages  for  alleged  malicious  prose- 
cation.  Verdict  was  rendered  in  favor  of 
plaintiff  and  judgment  ntered  !n  accordance 
thnewlth.  A  motion  fbr  new  trial  was  over- 
ruled. Defendant  has  appealed  from  the 
judgmeot  and  from  the  order  ovorrnltng  the 
motion. 

Seroral  assignments  of  wror  are  made,  but 
appellant  has  expresdy  waived  all  but  two  of 
them.  OaB  of  these  ass^ments  Is  fliat  Oie 
complaint  foils  to  state  fhcts  suffldent  to  con- 
stltnte  a  cause  at  action.  The  allied  defect 
in  the  comi^aint  Is  the  Insnffidency  of  the 
statement  as  to  the  order  of  the  Justice  court 
dismissing  plaintiff  on  preliminary  examina- 
tion  on  a  charge  ot  grand  larceny  that  bad 
been  lodged  against  him  by  dctoidant.  The 
allegation  ot  fbe  complaint  In  Cbls  respect  Is 
as  follows: 

*^e  said  jasticc  of  the  peace,  in  due  man- 
ner, In  dne  course  of  law,  made  as  order  dis- 
missing the  complaint  and  releasing  said  plain- 
tiff from'  further  prosecution  under  said  con- 
plahif* 

Defmdant  urges  that  this  allegation  is  in- 
suffidttit  for  the  reason  that  it  Is  not  allied 
In  hsc  veiba  that  the  order  of  the  justice  of 
thepeace  was  *'duly  given  wmadft"  Thlscon- 
tentlon  is  based  upon  section  6571  of  the  Re- 
vised Codes,  which  reads  as  foUows: 

**Ib  pleading  a  judgment,  or  other  determina- 
tion of  a  court,  officer,  or  board,  it  is  not  nec- 
essary to  state  the  facts  conferring  jurisdiction, 
but  such  judgment  or  determination  nuy  be 
stated  to  have  been  duly  given  or  made." 

Defendant  cites  the  following  four  cases 
heretofore  decided  by  this  court  In  support  of 
his  argument  as  to  the  proper  interi^tatloa 
of  this  statute:  Harmon  v.  Comstock  B.  &  O. 
Co.,  9  Mont.  243,  23  Pac.  470;  Weaver  v, 
English.  11  Mont  84,  27  Paa  396;  Walter  v. 
Mitchell,  25  Mont  386,  65  Pac.  6;  State  t. 
Lagoni,  30  Mont.  472,  76  Pac.  1046. 

It  Is  to  be  noted  that  In  each  of  these  cases 
the  judgmmt  pleaded  was  the  basis  of  the 
right  upon  which  the  action  was  founded. 
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In  Harmon  v.  Comatoc^  buihs,  plalntUTs 
right  of  action  d^ended  npcrn  tbe  validity  of 
aa  attaehment,  and  of  course  the  validity  of 
the  attachmeot  d^nded  upon  the  Jarladlo- 
tioD  of  the  court.  In  Weaver  v.  English,  sn- 
pra,  defendant  pleaded  a  Judgment  as  res  ad- 
Judlcata;  his  right  d^;>ended  on  tbe  Talldlty 
of  the  judgment  The  idea  was  held  insuffi- 
cient hecause  it  failed  to  show  the  jurisdlc^ 
tlon  of  the  court  rmderlng  the  judgment 
pleaded,  nor  was  It  alleged  that  the  judg- 
ment was  duly  given  or  made.  In  Walter  v. 
Mitchell,  supra,  the  right  of  action  was  based 
upon  tbe  obligation  of  defendant,  as  contrac- 
tor Id  charge  of  the  Insane  Asylum  at  Warm 
iSprlngs,  to  receive  an  insane  person  upm 
order  of  a  court;  this  obligation  was  depend- 
ent upon  the  validity  of  the  order  of  commit- 
ment. It  was  held  that  the  pleading  failed 
to  establish  the  jurisdiction  of  the  court  or 
that  the  order  at  commltm^t  was  duly  given 
or  made.  In  State  v.  Lagonl,  supra,  the  right 
of  action  depended  upon  the  validity  of  a 
ball  bond  given  upon  the  order  of  a  justice  of 
the  peace  to  assure  the  appearance  of  de- 
fendant who  had  been  released  from  custody. 
If  the  order  was  without  jurlsdlctlcHi,  the 
bond  was  nudum  pactum,  and  therefore  not 
enforceable.  It  was  held  that  the  pleading 
was  insufficient  because  It  neither  showed 
jurisdiction  of  the  conrt  requiring  tbe  bond, 
nor  that  the  order  requiring  the  bond  was  du- 
ly given  or  made. 

Prior  to  the  enactment  of  this  statute  it 
was  necessary,  in  all  cases  where  tbe  ri^t 
of  action  depended  upon  the  validity  of  a 
Judgment,  to  allege  facts  showing  that  the 
court  rfflidering  the  judgment  had  jurisdic- 
tion so  to  do.  The  statute  was  evidently  ra- 
acted  to  simplify  the  pleading  of  a  judgment 
or  order,  and  provide  that  such  Judgment  or 
order  may  be  stated  to  have  been  duly  given 
or  made  as  being  sufficient  to  estaUlsb  the 
jnrisdlcticai  of  the  court  and  validity  of  the 
judgment  or  determinatloiu 

"Of  course,  stating  that  an  order  was  *dnl7 
given  or  made*  ia  no  more  than  the  atatemoit 
of  a  coDciusioD  of  law,  but  It  is  made  safficient 
hj  statute,  and  is  for  the  purpose  of  obviating 
the  necessity  of  pleading  the  jurisdictional  facts 
as  tbe  common  law  reqnhres."  State  t.  Lagonl, 
supra. 

[1,  2]  From  tbe  foregoing  it  Is  clear  tliat 
in  pleading  a  jodgment  or  deCormlnatton  <^ 
tbe  court  upcm  wbldi  a  right  is  founded,  it 
la  necessary  that  the  jurisdiction  of  the  court 
be  aet  forth,  or  that  It  be  allied  Oiat  the 
judgment  or  determination  was  duly  givai 
or  made  or  that  equlvalmt  words  be  uaed. 
In  this  case  we  do  not  deem  it  necessary  to 
decide  wfaethw  or  not  the  words  used  In  the 
complaint  are  equivalent  to  the  words  set 
forth  In  the  statute  tor  tbe  reason  that  in 
this  case  the  right  of  acthm  does  not  depend 
upon  the  jurlsdicticm  of  the  court  and  the 
validity  ct  the  wdar  dismlastng  tlie  cibargea 


against  defendant  and  rdea^ng  him  from 
further  prosecntlra.  Jn  a  case  of  this  Idnd 
the  Importance  of  pleading  the  actlmi  of  the 
court  in  dismlsdng  tlie  charges  and  releas- 
ing the  def^dant  rests  in  the  fact  that  it 
must  appear  that  the  proceedings  which  were 
commenced  against  the  plain  tiff  terminated 
favorably  to  him.  Plaintiff  is  not  predicat- 
ing his  action  upon  the  validity  of  the  order 
in  question,  but  upon  the  fact  that  the  action 
was  brought  against  lilm  maliciously,  with- 
out probable  cause,  and  was  terminated  in 
his  favor.  This  view  of  the  case  is  sustained 
by  the  decision  of  this  court  in  Stephens  v. 
Conley,  48  Mont  352,  138  Paa  189,  Ann.  Cas. 
1915D,  958.  In  that  case  one  of  the  three 
causes  of  acticm  was  for  malldous  prosecu- 
tion.  The  tLUeg&tioa  was  that — 

"Stephens  was,  by  an  order  of  the  district 
court,  discharged  from  custody  and  from  prose- 
cution on  aaid  charge," 

This  was  held  to  be  sufficient  because  it  dis- 
closed the  fact  that  the  proceedings  had  ter- 
minated favorably  to  Stephens.  In  this  case 
the  complaint  cleariy  shows  such  favorable 
termination  ot  the  proceedings  against  plain- 
tUf,  and  is  therefore  sufficient  in  this  regard. 

[3]  The  other  assignm^t  ot  error  relied 
upon  is  the  refusal  of  the  court  to  give  to  tbe 
Jury  defendant's  ofEered  instruction,  reading 
as  follows: 

"The  discharge  of  one  accused  of  crime  be- 
cause he  was  not  guilty  of  the  offense  charged 
will  not,  if  be  was  actually  cnflty  of  an  offense 
different  from  that  under  which  tiie  proflecution 
was  instituted,  and  under  which  he  abould  hare 
been  prosecuted,  show  want  of  probaUe  cause 
so  as  to  sustun  an  action  for  malicious  prose- 
cution.*' 

We  think  this  Instruction  was  too  broad. 
The  effect  of  the  instruction  would  hMre  hem 
to  advise  the  Jury  that,  if  it  found  that  plain- 
tiff was  actually  guilty  of  any  oSeajn  regard- 
leas  of  what  It  was  and  whether  or  not  It  re- 
lated to  the  facts  involved  In  ttie  criminal 
charge  preferred  against  plaintiff  by  def aid- 
ant, and  regardless  of  whether  or  not  there 
was  any  Jndldal  determinatiott  of  fiie  nut- 
ter, then  plain tUTs  ^sdurge  on  the  accusa- 
tion of  defoidant  would  not  afaow  want  <tf 
probaUe  cause  ao  aa  to  sustain  an  action  for 
malicious  prosecDtlott.  Under  the  statate  of 
this  state,  on  preUminaiy  ezaminati<«  before 
a  Justice  of  the  peace^  the  justice^  if  the  eTl> 
dence  warrants  it,  may  hold  the  accused  for 
trial  upon  a  different  Charge  than  that  for 
whidi  cunidalnt  was  filed.  Sectitu  ^100, 
Rev.  Codes.  If  upon  the  preliminary  hearii^ 
the  justice  of  the  peace  had  held  plaintiff 
for  trial  upon  any  charge  whatever,  which  at 
the  time  of  the  trial  of  this  action  was  BtHl 
pending  or  upon  which  plaintiff  had  been  con- 
victed, a  different  question  might  be  present- 
ed to  this  oHirt,  but  such  was  not  tiie  case. 
At  tbe  time  of  trial  there  was  not  any  jndi- 
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cfal  determiDatloii  In  force  against  plaintUF 
holding  Um  for  trial  on  any  criminal  charge, 
nor  bad  be  been  convicted  of  any  offense.  It 
certainly  was  not  wltbln  tbe  province  of  tbe 
Jury  to  Indulge  in  an  indepradent  investiga- 
tion on  Its  own  account,  In  a  dvil  caae,  to  de- 
termine whether  or  not  plaintiff  perchance 
was  guilty  of  some  offmse  against  tbe  laws 
of  the  state  or  nation  dlfferwt  from  that 
involved  In  the  prosecution  which  had  beoi 
lastltnted  by  defendant.  The  court  was  rl^t 
in  refusing  to  give  this  offered  Instruction. 

For  these  reasons  the  jadgment  and  order 
overruling  the  motion  for  new  trial  are  af- 
firmed. 

Affirmed. 

BRAJXTLY,  C.  J.,  and  COOPER  and  HOI/- 
LOWAT,  33^  ooncnr. 


CAMERON  V.  JUDITH  MERCANTILE  ft 
CATTLE  CO.   (Ne.  446».) 

(Supreme  Conrt  of  Montana.   Oct  17,  1921.) 

1.  Matter  ni  servait  «s»205(l)— Rbk  istMni- 
•d  hy  MTvaat. 

A  servant  assnmea  a  hasard  which  to  bid- 
dent  to  the  employment,  but  tbe  dortrine  pre- 
supposes that  tbe  employer  has  discharged  his 
primary  duty  to  exercise  ordinary  diligence  to 
provide  a  reasonably  safe  place  and  appliances, 
and  a  sufficient  nomber  of  reasonably  competent 
fellow  nnittoyees. 

2.  Master  and  servait  ^217(19)— Risk  as- 
sinedbyservaat  eMtlMlHwerk  wltk  kaowl- 
•igo  of  teller. 

Tbe  defense  of  aasnmption  of  risk  to  arall- 
able  when  injury  has  resulted  from  a  haxard 
brought  about  by  employer's  teilure  to  dlBcharge 
his  primary  duty  to  provide  a  reasonably  safe 
place  and  appliances  and  a  snfficient  number 
of  reasonaUy  competent  fellow  employees,  pro- 
vided the  employee  is  aware  of  the  increased 
hazard  or  it  Is'  so  obvious  that  an  ordinarily 
prudent  person  should  have  known  and  appreci- 
ated it,  and  yet  continues  in  the  employment 
without  protest 

3.  Master  aid  servait  «S92I7(I8)  — Fam 
worker  Injured  by  aisiarded  saw  halil  to  have 

assumed  risk. 
An  experienced  farm  worker  familiar  with 
circular  saws  who  knew  that  employer's  saw 
was  not  guarded  and  appreciated  tbe  danger  in- 
cident to  working  with  it  on  ground  covered 
with  enow  and  who  voluntarily  acted  as  sawyer, 
held  to  bave  aranmed  risk  precluding  recovery 
tor  injary  sustained  when  he  slipped  while  as- 
atotLng  in  moving  a  stick  of  tmnsnal  liae  causing 
ana  to  strike  and  be  cut  1^  saw. 

Appeal  from  Dtotrlct  Coort,  Fargiu  Gooiif 
ty ;  Jack  Briscoe,  Judge. 


Action  by  £.  J.  Oameron  against  the  Judith 
Mercantile  &  Cattle  Company,  a  corporation. 
Judgment  ftf  noasoit,  and  pUintffC  appeals. 
Affirmed. 

B.  K,  Gheadle^  of  Lewlstown,  for  appelant 
B^den  ft  De  Kalb  and  Marie  O.  Oroene, 
all  of  Lewlstown,  tor  raq^ondent 

BBANTLT,  C.  J.  Plaintiff  brought  this  ac- 
tion to  recover  damages  for  an  Injury  to  his 
right  forearm  through  the  alleged  negligence 
of  the  defendant  At  the  trial  the  court  sus- 
tained d^endant'B  motion  for  nonsuit  Judg- 
ment was  entered  accordingly.  Plaintiff  has 
appealed. 

On  Deconber  12, 1917,  i^lntlff  and  four  or 
five  others,  employees  of  the  defendant  were 
by  direction  of  John  Hughes,  defendant's 
manager  and  foreman,  oigaged  in  sawing  Its 
yearly  sapply  of  store  wood.  l!hey  were 
using  a  drcolar  saw,  mounted  on  a  frame  and 
propelled  by  a  gasoline  engine.  Tbe  fbreman 
was  not  present  at  the  time,  and  bad  given 
Oiese  employees  general  directions  to  saw  up 
a  pile  of  wood  which  had  been  hauled  in, 
consisting  of  sticks  of  different  sizes  and 
lengths,  varying  from  S  to  14  Inches  In  diam- 
eter and  from  6  to  20  feet  In  l<Higth.  In  giv- 
ing bis  directions,  tbe  for»nan  did  not  as- 
sign to  each  of  tbe  employees  his  particalar 
part  of  the  work.  When  work  began,  tbe 
plaintiff  chose  to  pwform  the  duty  of  sawyer. 
The  sticks  were  passed  from  left  to  right  by 
the  others,  who  placed  them  upon  a  swinging 
table  or -carrier  attached  to  the  saw  frame, 
and  assteted  tbe  i^lntlff  to  pass  them  along 
the  carrier  and  to  hold  than  in  place  while 
he  moved  then  against  the  saw.  The  sttcka 
were  cut  into  14-lncb  Uodcs,  one  of  tbe  oth- 
er employees  carrying  them  away  aa  they 
were  cut  off.  Tbe  saw  was  about  80  inches 
In  dlameto'.  Some  of  the  sti^  were  so 
lar^  that  It  would  not  cut  them'  entirely 
throngai,  and  it  was  necessary  to  torn  diem 
over  and  saw  them  on  the  other  stda  Tbe 
saw  and  mglne  stood  In  the  yard,  and  were 
not  under  shelter  of  any  kind  to  protect 
them  from  snow  or  rain.  Some  time  before 
the  day  of  the  accident  snow  bad  fallen ;  it 
had  partly  melted  and  again  frozen.  During 
tbe  previous  night  other  mow  had  fftUm  so 
that  the  ground  where  it  was  necessary  for 
plaintiff  to  stand  while  operating  the  saw, 
was  covered  with  snow,  partly  that  which 
was  frozen  and  partly  that  whldi  bad  falloi 
on  tbe  previous  nl^t  While  he  and  his  as- 
sociates were  engaged  In  placfa^  a  lai^ge  stick 
— about  14  inches  In  diameter— on  the  saw 
frame  and  moving  it  to  tbe  right  ta.t  enough 
to  allow  the  proper  length  to  be  cat  the 
plaintiff's  feet  slipped,  and,  in  an  effort  to 
save  himself  from  foiling,  he  struck  his  right 
forearm  against  the  saw,  ndilch  cut  and  lac- 
wated  Qie  nuisdes  and  tendons  near  the 
wrist  The  saw  frame  was  not  fitted  with 
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any  guard  or  safe^  appliance  to  prevent  tlie 
Mwyer  firom  accidentally  coming  tn  contact 
with  Hie  saw. 

The  complaint  alleges  that  the  defendant 
was  negUgmt  in  not  harlng  the  saw  frame 
equipped  with  a  guard  or  other  safety  appli- 
ance, in  not  providing  a  shelter  to  protect  it 
and  the  ground  from  snow  and  ice,  and  in 
requiring  plaintiff  to  cut  sticks  of  the  len^ 
and  size  of  those  he  was  required  to  cut,  in 
that  the  saw  was  designed  only  for  the  cut- 
ting of  cordwood,  and  In  that,  though  it 
knew,  or  in  the  exercise  of  ordinary  care  and 
diligence  should  have  known,  of  all  these  con- 
ditions, the  plalntifT  did  not  know  and  had  no 
means  of  knowing)  the  dangw  to  wfa*cli  be 
was  exposed. 

One  oiC  the  grounds  of  nonsnlt  was  that  the 
evidence  introduced  by  tbe  plaintiff  disclosed, 
as  a  matter  of  law,  that  be  assumed  the  risk 
ot  the  danger  Incident  to  the  work  In  band. 
Whether  he  did  or  not  Is  the  only  question 
submitted  for  decision. 

[1,2]  The  rule  is  well  established  in  this 
jurl8dlcti<m  that  tbe  defense  of  assumption 
of  risk  may  be  Interposed  by  the  employer 
as  a  bar  to  an  action  for  a  pereonal  Injury 
to,  or  tbe  death  of,  an  employee  caused  by  a 
hazard  whi<di  Is  Incident  to  tbe  particular 
employmrat.  It  presupposes  primarily  that 
the  employer  has  discharged  his  full  du^  to 
exercise  ordinary  dlligace  to  provide  a  rea- 
sonably  saf^  place  for  the  work,  reasonably 
safe  and  suitable  appliances,  and  a  Buffldent 
number  of  reasonably  comX)etent  fellow  env 
ployees  to  enable  htm  to  perform  his  work 
with  reasonable  safety.  The  rule  Is  also  well 
established  that  tbe  defense  Is  available  when 
tbe  injury  has  resulted  from  a  hasard 
brought  about  by  tbe  failure  of  the  employer 
to  discharge  his  primary  duty  in  any  of  the 
particulars  referred  to  above,  provided  the 
employee  is  aware  of  the  increased  hazard, 
or  it  to  so  obvious  tliat  an  ordinarily  prudent 
person,  placed  in  the  same  drcumstances, 
should  have  known  and  appreciated  It  and  yet 
continues  in  the  employment  without  come 
])l.iining  or  lu^testing.  Sorenson  v.  Northern 
Pac.  By.  OOn  63  Mont.  268, 163  Pac.  660,  and 
cases  cited.  For  a  somewhat  extended  dis- 
cussion of  all  the  phases  of  this  subject,  ref- 
erence Is  made  to  tbe  case  of  Choctaw,  etc., 
R.  Co.  V.  Jones,  77  Ark.  367,  92  S.  W.  244,  4  U 
R.  A.  (N.  S.)  837,  7  Ann.  Gas.  430,  and  notes 
to  this  case  in  7  Ann.  Cas.  430. 

[3]  The  plaintiff  was  tbe  Mily  witness  who 
testified  to  tbe  circumstances  surrounding  the 
accident  He  was  then  about  26  years  of  age 
and  had  been  employed  in  doing  farm  work 
for  about  13  years.  For  the  three  years  pre- 
ceding the  accident  he  had  been  in  the  em- 
ployment of  the  deftodant,  and  was  familiar 
with  the  dlfler^t  kinds  of  work  persona  so 
Muployed  are  required  to  do.  It  was  caaton» 
ary  for  those  employed  on  farms  in  this  oofo- 


munity  to  saw  the  yearly  supply  of  wood 
during  the  winter.  The  saw  and  engine  were 
in  the  yard  near  the  farmhouse  and  had 
been  there  in  the  same  position  throughout 
the  3  years  of  idaintlff*s  employment  where 
every  one  could  see  them.  Theretofore  plain- 
tiff bad  assisted  in  using  them  to  saw  wood. 
On  these  occafdons  he  bad  not  acted  In  the 
capacity  of  sawyer,  but  had  assisted  in  bring- 
ing up  the  wood  and  placing  it  on  the  carrier, 
the  other  employees  alternately  acting  as 
sawyers.  He  was  familiar  with  flie  machin- 
ery, however,  and  understood  its  operation. 
He  was  not  directed  by  Qie  manager  to  act 
as  sawyer,  but  voluntarily  chose  to  act  in  that 
capacity.  The  pile  of  wood  was  lying  near 
by.  Whether  he  took  part  in  cutting  and 
hauling  It,  the  evidence  does  not  show.  He 
b^an  work  knowing  what  was  required  of 
hiuL  Be  knew  that  the  saw  was  not  guard- 
ed. He  knew  of  the  depth  of  tbe  snow  and 
the  condition  of  tbe  ground  where  he  wa.<: 
obliged  to  stand.  He  had  observed  two  other 
nxachinos  which  were  in  use  on  neighboring 
farms  which  were  equipped  vrltb  guards,  and 
knew  the  purpose  of  this  equipment  'Hiere 
Is  no  suggestion  in  his  testimony  that  he  did 
not  understand  and  fully  appredate  the  dan- 
gers Incident  to  the  work- 

The  undisputed  evidence  does  not  famish 
tbe  basis  for  any  other  conclusion  than  that 
the  plaintiff  assumed  the  risk.  Independent 
of  a  statutory  requirement  it  is  not  negli- 
gence per  se  for  an  emi^oyer  to  leave  his  ma- 
rhlnery  uncovered  or  otherwise  unguarded. 
Whether  this  constitutes  negligence  depends 
upon  tibe  circumstances  of  each  particular 
case^  the  nature  of  tbe  work,  the  d^ree  of 
exposure,  and  the  knowledge  which  It  ap- 
pears the  employee  had  of  the  existing  eondi- 
tlons.  26  Cyc.  1133,  1134.  Being  a  mature 
man  and  having  had  ample  opportunity  to 
observe,  the  plaintiff  knew  tb&t  the  danger 
was  greater  than  it  would  have  been  If  the 
machine  had  been  provided  with  a  guard. 
He  knew  that  snow  and  Ice  were  on  the 
ground,  and,  having  lived  in  Montana  where 
there  is  mudi  snowfall,  he  to  presumed,  to 
have  known  that  his  footing  was  rendered  less 
sectu'e  by  it  The  pile  of  wood  was  In  i>laln 
view  when  he  went  to  work,  and  If,  in  fact 
the  machine  was  not  suited  to  sawing  sticks 
of  the  size  he  was  required  to  saw,  he  had 
ample  opportunity  to  know  what  additional 
risk  there  was  in  sawing  it  Under  these  cir- 
cumstances, with  full  knowledge  of  tbe  in- 
creased hazard,  he  volimtarlly  entered  upon 
the  work,  assumlns  the  most  hoxardoas  part 
of  the  tapbxgmBat,  and  Oum  Increased 
risk. 

The  judgment  Is  offlmMd. 
Affirmed. 

REYNOLDS,  OOOPIB.  Snd  BOUiOWAT, 
JJt  eoocor. 
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fendant  had  a  right  to  rescind,  a  directed  ver- 
dict and  jndgment  for  defendant  held  not  to 
deprive  plaintiff  of  a  right  to  the  moner  de- 
posited in  conrt;  the  verdict  and  judgment 
neceaBarfly  carrying  the  impUcatioD  that  each 
money  ahoold  be  givan  to  the  party  entifled 
thereto. 


1.  lwnnuwa«s9>20l(7)-^Mw«ronlttlM>*«»' 
Um  of  aeoWeata  held  aaawar  that  ao  ao- 
etdeate  vwe  aaatalaad. 

Answer  of  applicant  for  insarance  in  medi- 
cal examination  to  the  Question,  "What  ill- 
nesses, diseases,  or  accidents  have  yon  had 
since  childhood?"  which  omitted  all  mention 
of  accidents  was  in  effect  an  answer  that  no 
acddenta  had  been  sustained,  and,  if  appli- 
cant had  been  serioosly  Injure^  in  an  accident, 
sach  answer  was  false. 

2.  Appeal  aai  error  ^1 195(1)— Statenost  of 
law  on  appeal  law  of  oasew 

A  atatement  of  law  by  District  Court  of 
Appeal  on  second  appeal  became  law  of  caae, 
and  was  Idnding  on  trial  court  on  third  trial. 

3.  Evldenoe  «=>377—W1tneaaa8  «=5>255(l),  258 
— MraiorandiiBi  held  aot  admlstlble,  aor  prop- 
er to  be  aaed  la  refra^lng  manofy. 

A  witness  cannot  refresh  his  memory  or 
testify  from  a  memorandum,  unless  It  is  made 
to  appear  that  it  complies  with  the  qualifica- 
tions specified  in  Code  Civ.  Proc.  f  2047,  and 
court  did  not  err  in  aaatalning  objections  to 
the  offer  of  a  memorandum  la  evidence,  or  the 
use  of  such  memorandum  to  refresh  nemory 
of  witness  who  had  no  independent  recollection 
of  tbe  fact,  where  the  on^  fact  disdosed  in 
conuection  with  the  memorandum  was  that  it 
was  signed  by  the  witness;  there  being  no 
showing  that  tbe  witness  wrote  or  dictated  it, 
or  that  It  was  written  at  a  time  when  it  was 
fresh  in  his  memory,  or  that  he  knew  the  fact 
was  correctly  atated  therein,  especially  where 
it  was  dated  nine  years  after  the  happening 
ef  the  evmt. 

4.  Evideoee  «=3>77(6)— Ne  preeumptloi  against 
iBsnranoe  eompajqr  MIlag  to  eali  physhHan 
aa  wltaesa. 

In  action  on  life  policy,  defended  on  gronnd 
that  insured  made  false  statementa  In  medi- 
cal examination,  no  presumption  arose  that 
tbe  examining  pltyaician's  testimony  would 
have  been'  adverse  to  defendant  from  tbe  fact 
that  defendant  ftdled  to  call  the  phyaidan  as 
a  witness,  and  objected  to  plaintiff's  counsel 
gneetioning  the  physician,  under  Code  Civ. 
Proc.  1.1963,  BubdB.  5,  6,  particularly  in  view 
of  the  fact  that  physician  was  unable  to  recall 
the  medical  examination,  and  it  did  not  appear 
that  there  was  any  legally  competent  memo- 
randum which  he  might  use  to  aid  him  in  tes- 
tifying. 

On  Application  for  Rehearing. 

5.  Tender  «=s26— Directed  verdfet  held  not  to 
deny  pfalatiirs  right  to  reoever  fund  depsa- 
tted  ^  defendant  In  ooart. 

In  an  action  by  beneHciary  on  life  policy, 
i^ere  defendant  set  up  fraud  on  the  part  of 
the  Insured  and  deposited  the  amount  of  pre- 
miums paid  in  eoiu^  on  the  tiieoiy  Out  de- 


In  Bank. 

Appeal  from  Siq>erlor  Oonrt,  Los  Angeles 
Ooimty;  Charles  Monroe,  Judge. 

Action  by  Rachel  A.  M<^wen  against  tbe 
New  ToTk  LU»  Insaranoe  Cfunpany.  Judg- 
ment for  defendant,  and  plaintiff  appeahs. 
Affirmed. 

See,  also,  183  Pac.  878. 

Mnrpbey  &  Fi(q)l!ii«  of  Los  Angdea,  tot  aiH 

pellant 

Meserve  &  Ueserre  and  Paul  H.  McPber^ 
rin,  all  of  Los  Angeles,  for  req;>ondenL 

LBNNON,  J.  This  action  was  instltated 
for  the  recovery  of  tbe  amount  of  a  life  In- 
surance policy  issued  by  the  defendant,  New 
"Soxk  Life  Insarance  Company,  in  Jnly.  IdlO, 
to  plalntlfCa  son,  Charles  B.  McEwen,  who 
died  in  November,  1010.  Defendant  resists 
payment  of  the  policy  upon  the  ground  that 
tbe  decedent  procured  tbe  issuance  of  the 
policy  by  means  of  fraud,  concealment  and 
misrepresentations  In  answering  writtra 
4Ue8ti<xiB  propounded  to  him  by  defendant's 
medical  examiner  on  June  29,  1910,  and  that 
defendant  accepted  the  application  and  is- 
sued the  policy  in  reliance  upon  the  truth 
of  these  answers.  The  present  litigation  has 
been  pending  for  over  9  years,  and  this  is 
the  third  appeal  which  has  been  taken.  Tbe 
first  trial  resulted  In  a  verdict  In  favor  of 
plaintllT,  bat  Judgment  thereon  was  re- 
versed by  the  District  Court  of  Appeal 
ui>on  the  ground  that  the  trial  judge 
bad  sabmftted  to  the  Jury  the  Issue  of 
the  materiality  of  the  questiona  claimed 
to  have  been  falsely  answered  <McEwen 
V.  N.  y.  Life  Ins.  Co.,  23  Gal.  App.  694, 
139  Pac.  242) ;  likewise  a  Judgment  entered 
upon  a  verdict  rendered  In  plalntifTa  favor 
upon  the  second  trial  was  reversed  by  tbe 
IMatrlct  Court  of  Appeal  (McEwen  v.  N.  T. 
Life  Ins.  Co.  [App.]  183  Pac.  378).  On  the 
third  trial  tbe  Judge  directed  a  verdict  for 
tbe  defendant,  and  plaintift  appeals,  claim- 
ing that  a  directed  verdict  was  unwarranted 
by  the  facts  of  the  case. 

[1]  The  only  answer  of  decedent  In  tbe 
medical  examination  which  la  of  Importance 
for  the  purposes  of  this  appeal  Is  the  follow- 
ing: 

"What  illnesses,  diseases,  or  acddents  have 
you  had  since  ^ildbood?  (Tbe  examiner 
flbouid  satisfy  himself  that  tbe  applicant  gives 
full  and  careful  answers  to  tliis  question.) 
Name  of  disease:  T^jAold  pnsnmonia.  Kum* 
ber  of  attadu:  One.  Date:  imu  Dwatiott. 


3>Far  other  eaiae  se«  same  tople  and  KHT-NUUBBR  la  all  Ksr-NuflBbered  Dlgssta  and  Indexes 
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Sererity:  Severe.  Besulta:  Oomplet*  recoT- 
ery." 

The  abore-qnoted  question  was  asked  for 
the  purpose  of  ascertaining  Information  con- 
.cerning  the  condition  of  decedents  health  tn 
certain  particulars  deemed  deserving  of  es- 
pecial consideration  In  connection  with  the 
issuance  of  a  life  Insurance  policy.  The 
question  is  neither  amblguons  nor  mislead- 
ing. It  calls  for  facts  in  regard  to  acddenta 
suffered  since  childhood,  as  well  as  lllnessea 
and  diseases,  and  an  answer  which  omits  all 
mention  of  accidents  is,  in  effect,  an  answer 
that  no  accidents  have  been  sustained.  Ma- 
Uckf  T.  Caiicago  Guar.  Fund  Life  Soc,  119 
Mich.  161,  77  N.  W.  600.  At  the  dose  of  the 
written  questlima  and  answera  the  Insored 
certifled : 

"That  I  hare  carefully  read  eadi  and  ill  of 
the  above  answers,  that  th^  are  Mch  written 
ati  made  by  me,  that  eadi  «f  tktm  is  fall, 
complete  azid  true." 

It  was  proven  by  ttie  deftedant  company, 
and  Is  conceded  by  plaintiff,  that  In  July, 
1900,  Just  a  year  prior  to  the  application  for 
the  policy,  the  decedoit  Charles  B.  McEwen 
was  Injured  by  b^g  struck  or  kicked  In  the 
chest  by  the  foot  of  a  mule,  aa  a  result  of 
which  his  chest  was  injured,  his  back 
strained  and  one  rib  brok^;  owing  to  tem- 
porary total  dlsabiU^  caused  by  the  Injury 
be  received  from  an  accident  Insurance  com- 
pany the  sum  of  $2S  per  week  for  a  period 
of  16  weeks,  amoimtlng  In  all  to  (100.  The 
injury  received  toe  the  time  being  rendered 
blm  unfit  for  any  business  whatsoever  and 
seriously  impaired  his  health.  Notwithstand- 
ing the  serious  consequences  ensuing  from 
the  accident  sustained  by  deced^t  In  July 
1909,  which  disabled  him  for  a  period  of 
nearly  4  months,  he  failed  to  set  forth  the  ac- 
cldCTt  In  his  answers  to  the  qnestlons  asked 
by  the  defendant  company  In  an  examination 
held  on  June  29,  1910.  Inasmudi  as  dece- 
dent made  no  mention  of  accidents  In  answer 
to  a  question  calling  for  disclosures  of  ac- 
cidents, and  since,  on  the  third  trial,  it  was 
conceded  that  decedent  has  sustained  the 
above-described  accident  less  than  a  year 
before  answering  the  said  question,  the  con- 
clusion Is  Inescapable  that  the  question  was 
falsely  answered. 

[2]  Upon  the  second  appeal  of  this  case  the 
District  Court  of  Appeal  held  that  it  was 
error  for  the  trial  Judge  to  submit  to  the  Jnry 
the  question  whether  or  not  the  accident 
tended  to  affect  the  Imgevlty  of  the  dece- 
dent, that  the  only  question  to  be  passed  up- 
on by  the  Jury  was  the  truth  or  falsity  of  de- 
cedent's answers,  and  that  a  determination 
of  this  point  would  settle  the  rights  of  the 
parties.  This  statement  of  the  law  by  the 
District  Court  of  Appeal  became  the  law  of 
the  case  and  was  binding  upon  the  trial  oourt 
nptm  the  third  trial. 


"The  doctrine  tof  the  law  of  the  case]  means 
simply  tliis:  That  the  court  having  once  de- 
cided the  law,  and  the  cause  bavinf  gone 
back  to  tlie  lower  court  for  further  proceed- 
ings  In  accordance  wiUi  the  law  as  thus  astab- 
liahed,  and  the  parties  and  the  lover  court 
having  acted  In  reliance  iqiHm  that  law,  tUa 
court  will  not,  upon  a  second  appeal,  again 
enter  Into  a  consideration  of  the  question, 
but,  if  the  facts  and  circnmstanees  are  eub- 
stantially  the  same,  will  treat  It  as  settled 
law,  regardless  of  its  accuracy."  Brett  v.  S. 
H.  Frank  ft  Gc  162  CaL  735,  789.  12«  Pac. 
437,  489. 

Since  the  evidence  oondnsively  shows  the 
answer  to  the  question  concerning  'illnesses, 
diseases,  and  accidents"  was  untrue  and,  ac- 
cording to  the  law  laid  down  for  the  guidance 
of  the  trial  court,  the  truth  or  faUdty  of  the 
answers  was  the  determining  factor  and  tbe 
only  question  to  be  submitted  to  tbe  Jury, 
It  was  proi>er  for  the  judge  to  direct  a  ver- 
dict for  defendant  upon  the  theory  that  a 
material  question  had  been  falsely  answered 
by  decedent.  Wilson  v.  Alcatraz  Asphalt 
Co..  142  CaL  182,  75  Pac.  787;  Estate  of 
Baldwin,  162  Cal.  471, 123  Pac  267. 

[31  It  Is  claimed  that,  on  the  third  mad 
last  trial,  tbe  court  erroneously  sustained 
objections  to  certain  evidence  offered  by 
plaintiff.  This  evldoice,  plaintiff  contends, 
tended  to  ahow  that  decedent  Informed  de- 
fendant's medical  examiner  of  tbe  said  ac- 
cident, and  that  tbe  examiner  thought  the 
acddeut  unimportant,  and  for  that  reason 
did  not  include  it  In  the  written  answer.  We 
may  assume,  without  deciding,  that,  bad  that 
been  shown  to  be  the  fact,  the  company,  and 
not  decedoit,  would  have  been  respontible 
for  the  failure  to  motion  the  accident  In  the 
written  answers  to  the  medical  examina- 
tion, and  thtfefore  that  It  would  have  been 
error  to  exdude  competent  evidence  on  this 
point  We  are  of  the  (pinion  that  no  compe- 
tent evidence  in  support  of  this  c<Hitentlon 
was  proffered  by  the  plaintiff.  The  only  evi- 
dence sought  to  be  introduced  on  this  point 
was  the  testimony  of  the  physician  who  ex- 
amined decedent  on  June  29,  lOlO.  .The  phy- 
sician testified  that  he  had  no  Independent 
recollection  whatever  of  his  examination  of 
the  decedent  It  appears  that  the  witness 
was  seriously  111  In  Se|]temb«,  1019,  and  that 
the  trial  at  which  he  testified  took  place  In 
November,  1919.  Plaintiff's  attorney  aoo^t 
to  have  the  witness  refresh  his  memory  from, 
or  testify  from,  a  written  memorandum.  De- 
fendant's counsel  objected  to  tbe  witness 
testifying  from  this  memorandum,  and  the 
court  sustained  the  obJectl(m.  Section  2047 
of  the  Code  of  Civil  Procedure  provides  that 
a  witness  may  refresh  his  memory  reflecting 
a  fact  frimi  a  wrlttw  memorandum  or  "may 
testify  from  such  a  writing,  though  he  re* 
tain  no  recollection  of  the  particular  foctB.** 
A  witness  cannot,  however,  refresh  his  mem- 
ory or  testify  txom  such  a  memorandom  on- 
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leas  it  Is  made  to  apj^ear  tbat  the  monoran- 
dnm  complies  with  certain  qualiflcatloits 
spedlled  in  said  sectlan  3M7  of  the  Oode  of 
ClTil  Procedare 

In  the  present  case  the  only  tAct  disclosed 
in  connection  with  the  memorandom,  aside 
frmn  the  fact  that  it  was  dated  Jnly  19. 1910, 
nine  years  after  the  medical  examinatlcm,  is 
the  fact  that  It  was  signed  by  the  witness; 
there  was  no  showing  that  the  witness  wrote 
or  dictated  the  memorandnm,  or  that  it  wu 
wrltt^  at  a  time  whoi  the  fact  was  fresh  In 
his  mem<»7,  or  that  he  knew  the  fact  was  cor- 
rectly stated  therehL  It  woold,  therefore, 
have  been  improper  fbr  the  conrt  to  have  pov 
mitted  the  witness  to  testify  from  the  memo- 
random  In  qnestlon.  Morris  Lachman,  08 
OaL  109.  112,  8  Pac.  799;  Stone  t.  S.  F. 
Brick  Co^  IS  CaL  App.  203.  109  Paa  106. 
Furthermore,  the  memorandum  Itself,  wbl(di 
is  set  forth  In  the  bill  of  exceptloos,  famish' 
es  eridence  of  Its  own  nnrellablllty.  It  pur- 
ports to  have  been  made  9  years  after  the 
happening  ai  the  event,  and  states  that  the 
pbysiclan  examined  decedent  in  1908,  and 
found  no  evidence  of  injury  from  the  acd- 
Amti  whereas,  the  examination  with  wbich 
the  parties  are  concerned  in  the  instant  case 
is  one  htid  in  191(h  and  the  accident  occurred 
in  1909. 

[41  Coonsd  ft>r  i^lntlfr  further  contends 
that,  since  defendant  objected  to  jdaintlira 
counsel  qnestioniDg  the  physician  who  ex- 
amined decedent  for  the  defendant  and  itself 
failed  to  call  the  physician,  the  presumption 
arises  that  the  physician's  testlmoDy  would 
have  been  adverse  to  defoidant.  Code  Glv. 
Proc.  I  196S,  Bubds.  6  and  6.  However,  de- 
fendant was  under  do  obligation  to  caU  the 
physician  as  Its  own  witness  or  to  p»mit 
him  to  testify  for  plaintiff,  particularly  In 
view  of  the  fact  that  the  physician  was  un- 
able to  recall  the  medical  examination]  at  all, 
and  It  does  not  appear  that  there  was  any 
legally  competent  memorandum  whi<di  he 
migbt  use  to  aid  him  In  testifying; 

Defmdaot,  by  Its  answer,  all^;ed  a  can- 
celation of  the  policy  and  d^slted  in  court 
tbe  enm  of  $347.10,  the  amonnt  of  premium 
paid  on  the  policy.  It  Is  claimed  that  plain- 
tiff is  entitled  to  this  sum  and  that  she  was 
deprived  of  It  by  the  directed  general  ver- 
dict In  favor  of  defendant  The  testimony 
of  plaintiff  In  the  case  shows  that  the  money 
necessary  for  the  payment  of  this  pranlum 
vas  advanced  by  plaintiff  to  decedent  as  a 
loan,  and  thereafter  repaid  by  him  to  her. 
It  Is  evident,  therefore,  that  plaintiff  is  not 
ttitltled  to  receive  the  returned  premium  In 
her  own  name  and  as  her  own  promrty,  but 


that  the  money  is  the  property  of  the  dece- 
dent's estate.  Nor  does  it  appear  that  there 
has  ever  been  an  administrator  of  the  eetato 
of  said  Charles  B.  McEwrai,  or  any  otb« 
ic^l  representative  to  whom  payment  could 
be  made^  In  the  abs«ice  of  any  such  show- 
ing, there  Is  no  person  to  whom  such  pay- 
ment  could  be  made,  even  in  the  event  that 
the  plaintiff  expressed  a  willingness  to  ac- 
cept tlie  same  and  rescind  the  contract. 
The  Judgment  is  alBrmed. 

Wfi  concur:  ANGELLOTTI,  0.  J.J  I*&W- 
LOB,  J.  i  SLOANS.  J. ;  WILBUR,  J. 

On  Application  for  Rehearing. 

PER  CURIAM.  The  opinion  heretofore 
rendered  in  the  above-CTtitled  cause  is  here- 
by modlfled  as  fi^ows:  By  striking  out  the 
last  paragraph  thereof,  and  In  Ilea  thereof 
Inserting  the  following: 

rs]  Defendant,  by  Its  answer,  alleged  the 
cancellation  of  the  policy  and  deposited  In 
court  $347.10,  tbe  amount  of  premium  paid 
on  the  i>oUcy.  It  Is  claimed  that  plaintiff  Is 
entitled  to  this  sum,  and  that  she  was  derived 
of  it  by  the  directed  general  verdict  In  favor 
of  defendant  We  are  entirely  satlsQed  that 
sudt  is  not  the  effect  of  the  verdict  <x  Jndg- 
mMt  gtven.  The  request  odE  the  defendant 
for  an  InstmctioD  directing  a  verdict  In  fsTor 
ot  defendant  was  based  on  Its  claim  that 
the  vdUej  was  voidable  on  tbe  ground 
firaud  on  the  part  of  Idie  Insored  In  obtain- 
ing the  poU(7,  and  that  ther^ore  the  de- 
ftodant  had  n  ri^t  to  rescind.  This  was 
the  position  ot  the  trial  court  in  directing  a 
verdict  tor  the  defendant  and  this  result 
carried  with  it  necessarily  the  Imj^ication 
that  Uie  money  paid  Into  court  should  be  re- 
stored to  toe  party  entitled  thereto.  There 
was  uncontradicted  evidence  suffldent  to 
support  a  finding  of  a  gift  of  the  policy  by 
the  Insured  to  the  plaintifl,  and  the  directed 
general  verdict  in  favm  of  Om  detendaut 
necessarily  Implied  that  the  plaintiff  was  »- 
titled  to  the  premium  mon^  paid  into  court 
by  the  def^dant  tor  the  purpose  of  effect- 
ing a  rescission.  The  Judgment  given  In  this 
case  upon  the  directed  verdict  does  not  pre- 
clude the  plaintiff  from  recovering  this 
money.  Neither  does  our  affirmance  of  such 
Judgment  have  any  such  effect 

The  application  for  rehearing  Is  denied. 


ANGELLom,  a  J.. 

SHURTLEFF.  LAWLOB, 
SLOANB^  JJ.,  concur. 


and  LBNNON, 
WILBUR,  and 
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PARSONS  T,  SEGNO.   (L.  A.  8236.) 
<8tipnme  Oonrt  of  CaUfondt.  Oct  1^  1881.) 

1.  C*itr«ota  ^1 1 1— Coatraet  to  pay  attsnNy 
paroMtase  of  proparty  raoalvari  froai  Maa4- 
aat  huslnail  la  Mvam  aotfM  haM  vaU  aa 
agalast  pabUo  pelkgr. 

A  contract  to  pay  an  attorney  a  pereentaca 
of  bH  the  property  received  hj  plaintifE  in  a  di- 
vorce action,  nuder  a  property  aettlement  with 
her  hasban^  is  Toid  aa  asainst  public  policy, 
being  a  contract  for  a  contingent  fee  in  a  di- 
vorce actEoD. 

2.  Appeal  and  arrar  ^s>93 1  (4)— Aasnaed  la  fa- 
vor of  Jadgaiaat  for  ptalatlff  that  ooart  decid- 
ed dafendaat  dM  aet  ailsaodentaad  parport 
of  plaintlff'B  atateaeat  af  acooant 

In  an  action  on  an  aceoont  etat^.  It  most 
be  asBDmed  in  faror  of  a  Jndsment 'for  plain- 
tiff that  the  court  decided  from  the  evidence,  if 
•nffidcnt  to  aiqiport  audi  a  oondnaion,  that  de- 
fendant did  not  ndaiuderatand  the  import  of 
Btatementa  of  acconnt  and  lettera  aent  her  by 
plaintiK,  and  Oat  ahe  realised  he  was  demand- 
ing the  amount  of  die  baluieo  ahown  by  the 
statement  aned  on,  to  vhldi  ahe  made  bo  Ejec- 
tion. 

3.  Aeeoaat  atatai  ^ig(3)-EvMaw»  hold  aaf- 
floioat  to  abow  aoeoaat  stated. 

In  an  action  on  an  aeeoont  atated,  evidence 
held  suffident  to  anpport  a  finding  that  an  ac- 
count was  rendered,  otmaentad  to,  and  became 
an  aceoont  atated. 

4.  AoeaflBt  atatad  «3»I8(2)— T»  falaNy  for 
frud  ar  Blatakah  taoia  aiasf  bo  plaaJad,  ro- 
•poalai  a^ed  far,  aad  proof  floafiaad  to  aflo- 
gaUoaa. 

To  aurdiarge  and  falsify  an  aoeosnt  atated 
on  the  gronnd  of  fraud  or  mistake,  soch  facts 
mnst  be  pleaded,  a  reopening  of  the  account 
aaked  for,  and  the  proof  confined  to  such  aUega- 
tloiia. 

5.  Aoeoaat  atatad  «s»l8(l)— Dofwdaafa  aUo- 
patloaa  af  fraad  haM  InvMoM. 

In  an  action  on  an  acconnt  stated,  allega- 
tioDs  of  a  connterdaim  and  cross-complaint  that 
the  original  agreement  was  void,  and  praying 
for  recovery  of  an  amoont  paid  plaintiff  there- 
under, Jkeld  insuffident  to  ^ege  fraud  or  facts 
on  whicb  a  finding  thereof  eouM  be  predicated. 

e.  Aoeoaat  atatad  «»19<3)^vMBMa  hold  to 
show  repadlatloa  of  voM  ooatraot  aad  sabati- 
tatioa  of  aaw  ooatraot. 
In  an  action  on  an  acconnt  stated,  evidence 
held  to  show  that  the  original  contract  between 
the  parties,  which  was  void,  was  repodiated  by 
them,  and  a  second  contract  sul>8titnted. 

7.  Appeal  aad  orror  «=3>728(3>— Aaalpaaioat  to 
axdasioa  of  avidaaea  iaaaffioloat  wboro  ao 
partioalar  evidoaae  roforrad  to  aor  aay  offer 
to  prove  stated. 

On  appeal  from  a  Judgment  for  plaintiff  In 
an  action  on  an  account  stated,  an  assignment 
of  error  In  not  allowing  defendant  to  prove  an 
amount  paid  to  plaintiff  was  the  basis  of  all  the 
acconnts  rendered,  and  waa  Indnded  in  the  ae- 
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connt  stated,  wu  tesoffident,  iHiere  no  partic- 
ular evidence  wss  referred  to  as  having  been 
improperly  exdnded,  and  no  offer  of  proof 
stated. 

8.  Appeal  aad  arrar  «=>757(3)— AaatgaaMta 
aot  coaardered  where  rallaia  aat  ^itofi  !■ 

briefs  aor  errors  ahowa. 

Under  Code  Civ.  Proc  |  953c;  assignments 
of  error  to  findings  "on  the  ground  that  tfae 
court  woitld  not  aQow  any  evidence  ou  those  is- 
sues," merely  referring  to  the  transcript  for 
eertidn  rahnga  on  tiie  admission  and  rejeedDn 
of  testimony,  without  printing  Hio  same  in  tte 
briefs;  or  showing  wherein  tile  errora  He,  and 
a  contention  that  "there  are  other  qoeatioiia  in- 
volved in  this  appeal  particnlarly  set  forth  in 
the  assignment  of  errors  to  which  we  beg  leare 
to  refer  without  reprinting;'*  cannot  be  consid- 
ered. 

In  Bank. 

Appeal  tnm  Snperkir  Court,  Jjom  Angeiea 
County;  Dana  R.  W^er,  Judge. 

Actloo  by  8.  J.  Paxsona  againac  Annie  JMl 
Segno.  Judgment  for  plalntU^  and  deCand- 
ut^ttwala.  Afilrmed. 

Alfred  B.  Pobiam,  and  wm  D.  Oould,  of 
Loa  Anffdea,  for  appellant. 

S.  J.  Panmub  of  Loa  Angles;  for  reavood- 
cnt 

lsAWIAm,J.  nda  fti  an  appeal  br  Oe  de- 
fendant flcMn  a  Jndgmant  in  Cbtot  ct  Ote 
plaintiff  for  |S,60Q.U  and  coats,  bdng  tbefoU 
amount  demanded  ta  an  action  In  ttaiee 
ooBDte  to  recover  the  aom  of  |2S0,  wtth  in- 
tveet,  on  each  oC  two  promlaaocr  noCea  algn- 
ed  by  tbe  defendant,  aa  mafetf ,  and  the  man 
Qt  32a60.«l,  witb  Interest;  on  an  aUoced  ae- 
eoont atated. 

[1]  In  Jane,  1911,  appelant  retained  re- 
QPMidait  aa  Iter  attnney  tot  tbe  puxpoaa  of 
bringing  an  action  for  divorce  against  her 
huaband,  A.  Yictw  S^oo^  effecting  a  pnpec- 
tr  irttianQnt  with  Un.  and  looUng  after 
othesr  legal  buataeaa  for  her.  The  dincoe 
vraa  granted  and  tbe  png&ij  divided.  In 
the  coarse  of  handling  her  affairs,  aside  from 
the  divorce  action  and  the  propertj  metOo- 
ment,  respondent  aK>eared  aa  ber  attwney  In 
the  trial  of  certain  other  caaea,  oi^anlaed  a 
corporation  for  her,  and  otherwise  assisted' 
In  tile  cfmduct  of  hex  afCaira.  At  tiie  time  ap- 
pellant retained  respcodeit,  they  entered  into 
an  agreement  in  writing  wherd>7  aiq>ellant 
agreed  to  give  req)ondeDt  7  per  cent  of  all 
the  properly  she  xeoeived  friHn  hex  huaband 
under  the  settlement  According  to  tbe  evi- 
dence, the  xfHae  of  thla  pnqierty  was  never 
defiiUtely  ascertained,  ft  Is  not  dlqpoted 
that  this  contract  was  void  aa  against  public 
policy,  being  a  oootract  for  a  contingent  fee 
in  a  divorce  action  (Newman  v.  SMtas,  129 
Oal.  283,  61  Pac.  907.  60  U  B.  A.  649.  but 
both  parties  testified  they  were  unaware  of 
the  lllegaUty  of  the  contract  at  tlwUma  Be- 
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spondent  testtfled  ttiat  ttiis  omtract  wu  n- 
pndSftted,  and  a  new  asre^nent  anlved  at 
after  th«  divorce  was  granted,  wherry  he  was 
to  receive  95.600,  or  7  per  cent  on  $80,000, 
which  he  asserted  they  both  agreed  ibonld  be 
assumed  to  be  the  value  of  the  property  re- 
ceived from  the  husband.  Appelant  testified 
reepoodent  made  an  offer  to  her  of  soch  a 
propoaltloii,  but  ttut  iftie  never  asned  to  it 
It  Is  this  asserted  aeocnd  omtract  wlUch  re- 
spondent contends  Is  the  buds  <tf  Us  claim. 

^■pendent  {Started  aM>dIant  addittonal 
emns  tot  the  services  be  performed  for  tier 
after  the  dirwce  was  granted  and  the  prop- 
erty settlement  condoded.  From  time  to 
time  she  paid  Um  varying  amoants  of  money 
to  appV  on  the  total  UU.  In  June,  191S,  she 
gave  blm  the  two  notes  for  $200  one 
payable  to  respondait,  and  one  to  his  wife, 
to  apply  <m  tbe  acoonnt,  oo  which  notes  it 
was  agreed  respondent  was  to  borrow  money. 

BespiHident  Mnt  aiv^lant  several  state* 
ments  ot  accoont  and  letters  asking  hor  to 
make  him  paymoits.  On  Novonber  1, 1918, 
be  sent  her  a  statement  of  account,  the  first 
Item  <tf  vrtikii  was:  "Bill  as  per  agreement, 
16,600.00^— and  aect^dlng  to  the  account  the 
total  amonnt  dne  <m  that  date  was  $1,280.21. 
Tbis  balance  was  never  objected  to  1^  an>d- 
lant  prior  to  the  triaL  Tta  months  latw, 
September  1,  1914,  he  sent  tier  another  ac- 
coont which  he  Insists  constituted  an  ac- 
count stated.  The  first  Item  ot  this  accooi^ 
vras  the  balance  of  |1,2862L  ahown  by  the 
account  of  November  1, 1918.  nien  f<dlowed 
chaises  and  payments  showing  a  balance  of 
$2,160.01  dne  on  September  1, 1914.  To  this 
statement  of  acoonnt  respondent  received  no 
r^riiy.  althoa^  he  wrote  appellant  on  Decem- 
ber 19,  1914,  inclosing  a  copy  thereof,  and  <m 
February  l  and  12,  1015,  concerning  It 

In  1916  respondent  assigned  the  notes  re- 
ferred to,  and  the  account  as  represented  by 
the  statement  of  September  1,  1914,  to  one 
Fred  O.  RI(^etts,  who  commenced  suit  on 
them.  According  to  the  testimony  of  Nell  S. 
McCarthy,  respondent's  attorney  in  that  ac- 
tion, while  the  suit  was  pending  ai^ellant 
promised  to  pay  the  amonnt  demanded,  and 
to  give  her  note  for  It  A  demurrer  was  In- 
terpoeed  and  sustained.  On  fane  SO,  1915, 
on  motion  of  plainttS,  the  case  was  dismiss- 
ed. After  the  dismissal  the  notes  were  re- 
assigned to  re^ondent  by  Klcketts,  and  this 
action  followed.  The  notes  constitute  the 
causes  of  action  in  the  first  two  counts,  and 
the  statement  of  account  of  S^tember  1, 
1914,  alleged  to  be  an  account  steted  the 
cause  of  action  In  the  third  count 

As  defenses  to  tbe  notes,  appellant  i^eaded 
the  statute  of  llmltetlons;  that  the  action 
brought  by  EUcketts  was  a  bar  to  this  one; 
that  the  notes  were  for  the  purpose  of  ena- 
bling re^tondent  to  borrow  money,  which  he 
failed  to  do;  that  as  a  result  of  such  failure 
an>eUant  was  not  Uable  <«  them ;  and  that 


thero  mMB  no  consideration  tor  the  note  glv«n 
to  reepondentfs  wife;  As  a  dtf ease  to  the  al- 
leged account  stated,  appellant  pleaded  the 
statute  of  Undtatlona,  the  action  by  BldEStta 
as  a  bar.  and  ^tedfleally  deided  the  all^- 
tttms  of  the  cranplalnt  that  the  accoont  was 
stated.  In  a  croas-coaqdalnt  appellant  alleg- 
ed respondent  bad  received  $8318.86  for  the 
Qse  of  vpdlant  and  In  tnut  fiv  her,  and 
prayed  Judgment  for  t3int  amount  In  a 
conntardalm  appellant  alleged  that  the  agree- 
mmit  between  herself  and  respondent  was 
voId,andMtltoutlnhieevwba.  ShealsoaU 
leged  that  she  had  paid  respondent  $4,51236, 
$331&88  of  which  was  paid  under  the  void 
agreement  bcAne  dw  knew  It  waa  wdd,  uid 
prayed  judgment  tm  the  lattn-  amount 

The  coort  fimnd  In  favor  of  respondent  on 
all  three  counts,  fliat  the  allegations  ot  the 
answer*  counterclaim  and  cross-complaint 
were  untrue,  and  that  the  amounts  respond- 
ent demanded  were  due  and  owing  to  him. 

App^ant  states: 

"If  this  court  Bhonld  hold  that  tbe  plaintiff 
rendered  an  account  steted  and  Uierel^  bound 
his  dlent  we  shall  not  expect  a  reversal  of  the 
Judgment,  However  harsh  and  unjust  it  may  be. 
•  •  •  Mrs.  Segno,  tiie  defendsnt.  Is  not  learn- 
ed in  tbe  law,  and  was  not  informed  by  the 
plaintiff  that  he  was  preaenting  to  her  an  ac- 
count stated,  and  she  was  not  informed  ot  her 
rights  and  privHeses  in  the  matter;  and  we 
think  sufficient  objection  was  made  to  the  ac- 
count ^en  preseBted.** 

It  is  also  stated: 

*^n  this  case  the  attorney  cannot  bind  bis 
client  by  giving  to  her  an  accomit  steted  of 
which  she  had  no  knowledge  as  to  Ite  legal  ef- 
fect or  as  to  any  formal  requirements  of  ob- 
jections.** 

Resptmdent  hudsta  thoe  waa  a  valid  ac- 
count stated,  that  the  evidence  supports  the 
finding  to  t2iat  effect,  and  that  tlwre  was  no 
error  In  the  rulings  of  the  court 

1.  We  shall  first  consider  the  qnestlon  of 
whether  tiwie  was  an  Mconnt  stated.  In 
Buppwt  of  his  position  that  respondent  could 
not  bind  a^tellant  by  an  account  stated,  ap- 
pelant dtes  no  authwl^. 

In  Aaierais  v.  Naglee,  74  OaL  68, 15  Pac 
372,  it  was  said: 

"A  stated  account  Is  an  agreement  between 
both  parties  that  all  the  items  are  true;  but 
this  agreement  may  be  Implied  from  dreum- 
stances,  as  where  merehanta  reside  In  different 
places,  and  one  sends  an  account  to  the  other, 
who  makes  no  objection  to  it  within  a  reason- 
able time.  Stebbina  v.  Niles,  26  Miss.  267;  1 
Wait's  Actions  and  Defenses.  101-198. 

"In  such  cases,  the  action  is  based  upon  the 
agreement  which  has  all  the  force  of  a  con- 
tract The  original  account  becomes  the  con- 
sideration for  tbe  agreement  and  it  is  not  nec- 
essary to  prove  the  items  of  such  account;  nor 
can  th^  be  inqaired  Into  or  surcharged  except 
for  some  fraud,  emr,  or  misteke,  and  such 
grounds  must  be,  aoeordhig  to  the  w^ht  of  aa- 
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thoritr,  set  forth  in  the  pleadinge.  [dUns 
cases.]  •  •  • 

"The  term  'stated  accounf  is  but  an  expres- 
sicm  to  convey  the  idea  of  a  contract,  having 
an  account  for  its  consideration,  and  is  no  more 
an  account  than  is  a  promissory  note,  or  other 
contract,  having  a  like  consideration  for  its  sup- 
port- 
In  Terry  t.  Sl^eik  18  Cat  427,  the  court 
declared: 

support  of  an  action  npon  an  accomit  stat- 
ed, it  is  necessary  to  show  that  there  was  a  de* 
mand  In  favor  of  the  plaintiff,  which  waa  acced- 
ed to  by  the  defendant  But  the  admission  <tf 
the  correctness  of  the  demand  need  not  be  ex- 
pressed and  in  terms.  If  the  acconnt  l>e  sent 
to  the  debtor  and  he  do  not  object  to  it  within  a 
reasonable  time,  his  acquiescence  will  be  taken 
as  an  admission  that  th«  account  is  truly  stated. 
•  •  •  The  evidence  in  relation  to  the  amount 
of  the  account  was  properly  exdaded.  It  is  not 
sliesed  in  the  answer  that  there  waa  any  fraud 
or  mistaks  In  the  original  accoontiSK.'' 

In  Crane  v.  Stansbury,  1T3  Oal.  631,  101 
Pae.  T,  the  plaintiff  sued  as  the  assignee  of 
an  attorney  upon  an  account  baaed  on  charg- 
es for  professional  services  rendered.  It  was 
omtaided  by  the  defendant  that  the  fees  of 
an  attorney  could  not  be  the  subject  of  an 
account  stated.  The  court  said: 

"The  bill  of  an  attorney  for  aervlcea,  likt  any 
oUier  bill,  may  under  proper  drcnmstances  and 
conditions  be  the  subject  of  an  account  stated.** 

Ibe  court  cmOnned: 

"Tbe  court  Instructed  the  Jury  that  when  an 
account  was  rendered  it  became  the  duty  of  the 
redpient  to  make  his  objections  thereto  within 
a  reasonable  time,  and  that,  if  he  did  not  do 
so,  the  account  became  an  account  stated  and 
the  foundation  of  an  independent  cause  of  ac- 
tion baaed  upon  the  account  stated;  also  that 
silence  and  nonobjectioD  under  the  circumstanc- 
es of  this  case  for  six  months  would  constitute 
an  unreasonable  time.  Exception  ts  taken  to 
these  instructions.  But  the  complaints  made 
against  them  are  not  well  founded.  They  are 
unimpeachable  In  point  of  law.** 

It  was  also  held  that — 

"While  all  questions  of  fraud  and  mistake  in 
combating  the  force  of  an  account  stated  are 
questions  of  fact  for  the  jury,  where  assent  is 
based  npon  acquiescence  arising  from  a  failure 
to  object,  the  length  of  time  which  must  pass 
before  an  account  rendered  becomes,  by  virtue 
of  tbe  recipient's  failure  to  object,  an  account 
stated,  is  one  of  law  for  the  court." 

In  I^ne  &  Bodies  Co.  ▼.  Taylor,  80  Ark. 
469.  07  S.  W.  441,  7  L.  B.  A.  (N.  8.)  924,  an 
attorney  sought  to  reopen  an  account  stated. 
The  court  declared: 

"When  an  attorney  makes  a  charge  for  serv- 
ices, and  the  same  is  accepted  by  the  client,  it 
becomes  an  account  stated  between  theni,  and 
may  be  sued  upon  as  such  hj  him.  Wilcox  v. 
Boottte,  19  Ark.  684;  Polliaai  t.  Booth,  21  Ark. 
421.'' 


See^  also,  1  a  J.  696,  703;  Bennett  t.  Pot- 
ter, 180  Cal.  736,  183  Pac.  IM;  Crawford 
HntdiinBon,  88  Or.  578,  65  Pac.  84;  Beals  v. 
Wegener,  47  Hinn.  489,  50  N.  W.  6S5 ;  Graby 
r.  Smltb,  13  IlL  App.  48. 

Accw^ng  to  the  evldenoeb  after  tbe  ae* 
count  of  Nov«nber  1, 1913,  was  nndered,  ap< 
pellant  paid  reqmndoit  several  amonnts,  for 
which  be  gave  her  credit;  ttiat  fbtlowlng  tbis 
the  acconnt  ot  Septonber  1, 1914,  was  mallad 
to  ber,  the  first  item  of  vtakdi  was  the  balance 
shown  by  the  statement  of  accoont  of  Novem- 
ber  1,  and  Qiat  to  this  statamant  cl  account 
of  S^tonber  1  appelant  made  no  objecttoa. 
When  appellant  was  under  croas  eramlnatlon 
by  ressrandoiti  sha  testlfled: 

"After  that  [referring  to  the  divorce 'action 
and  the  property  settlement]  yon  had  some  sev- 
en or  ei^t  actions  for  me,  and  tiiat  acconnt  in- 
duded  what  you  did  for  me  for  a  number  of 
years.  I  Adn't  diapute  the  eorreetness  of  the 
bill;  I  thought  the  contract  waa  hfgh,  Ur.  Par- 
sons." 

NeU  S.  McCarthy  tesUfled: 

"hfrs.  S^o  came  to  the  office,  introdnced 
herself,  and  to  tbe  best  of  my  recollection  said 
you  [respondent]  had  sent  her  in  there.  This 
was  after  the  suit  was  filed.  She  said  she 
couldn't  pay  up  at'  that  time,  but  would  give  a 
promissory  note  for  it  for  the  entire  amount. 
I  told  her  that  If  she  would  give  some  secnrity 
for  the  promissory  note  that  it  would  be  satis- 
factory to  you.  I  do  not  recall  what  answer 
she  made.  However,  she  never  gave  die  note 
to  me,  nor  the  seeurl^,  nor  anything  else." 

The  evid^ce  also  shows  that  the  relation- 
ship of  attorney  and  client  had  existed  be- 
tween the  parties  from  1911  to  1915 — tbe  year 
the  Rlcketts  action  was  brought;  that  dur- 
ing that  period  they  discussed  his  compensa- 
tion and  had  some  correspondence  concerning 
it;  that  they  agreed  he  should  receive  for 
his  services  In  the  divorce  action  and  prop- 
erty settlement  $5,600;  tSiat  he  reported  to 
her  the  various  expenses  he  incurred  for  fil- 
ing fees,  traveling  expenses,  and  the  like, 
and  charges  for  services;  that  she  made 
no  objection;  that  the  statements  of  ac^ 
count  of  November  1,  1013,  and  Septem- 
ber 1,  1914,  and  the  two  letters  of  Febru- 
ary 1  and  February  12,  1915,  were  clear  and 
explicit  as  to  his  claim;  that  betweai  the 
rendering  of  the  two  statements  of  account 
she  made  payments  without  in  any  way  ques- 
tioning the  correctness  of  the  acconnt;  t3iat 
appellant  had  a  great  deal  of  experience  in 
business;  that  she  conducted  an  enterprise — 
the  "American  Institute  of  Hentallsm** — 
which  yielded  at  one  time,  according  to  ber 
own  testimony,  "anywhere  from  five  to  twen- 
ty-five hundred  gross  per  month";  and  that 
she  had  figured  In  Utlgatlon  besides  the  di- 
vorce action  and  tfie  case  at  bar. 

t2,  S]  We  must  assume  In  &tot  of  tbe 
Judgment  tliat  the  court  dedded  fkrmn  the  ert- 
denoBb  irtildi  ia  amidy  nflteloit  to  snnpiHt 
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audi  a  oimdiulon,  that  awftlant  did  not  ni»- 
andMand  tbe  import  of  the  atatements  of 
aooonnt  and  ieqioiiid«Dfa  totten,  and  thatalie 
realised  be  waa  damandlnc  tbe  amount  of  tbe 
balanoe  ahom  bf  the  statoment  of  aoconnt 
of  September  I,  3S14.  Am  abown  by  the  evl- 
deoce  thsra  ma  a  lapse  ot  seTeEal  montba 
after  tbia  atatement  of  account  was  radered, 
daring  wblcfa  time  respondent  recelv«d  no 
word  from  appellant;  that  she  never  disput- 
ed the  oorrectiieaB  at  tbe  account,  and  that 
after  tbe  amount  claimed  to  be  due  was  de- 
manded she  said  she  would  settle  and  offer- 
ed to  give  her  note  fin  It.  In  our  <^iinion 
It  cannot  be  maintained  tiutt  there  was  not 
erldence  from  which  the  court  could  have 
found  Out  an  aeooont  was  rendered,  aasent- 
<>d  to,  and  became  an  aceoont  stated. 
[4]  2.  App^nt  next  oontenda: 

"We  anbmit  that  an  attomer  cannot  recelre 
money  bi  a  diTorce  case,  on  a  void  asreement 
a^nst  public  policy,  and  keep  the  mooey  in 
f  raad  of  his  client,  and  C0T«r  Ua  tradca  by  pre- 
senting an  account  stated  to  his  client  for  fur- 
ther demands,  and  In  this  caae.  plead  an  account 
stated  and  thereby  bind  hia  cEent" 

la  Qrtibj  T.  Smith,  supra,  Uw  court  htid: 

(act  that  the  relation  of  attorney  and 
cUeot  snbsisted  between  the  parties,  at  the  time 
of  this  alleged  assent  to  a  grossly  exorbitant 
bill  and  promise  to  pay  such  a  balance,  should 
luiTe  had  an  Important,  if  not  controIUng,  effect 
upon  *  *  •  the  point  of  permitting  an  inves- 
figation  by  bim  into  the  merits  of  the  several 
Itema  of  that  VSSV 

It  was  said  in  Seals  t.  Wagener,  supra, 
that— 

"The  court  would  probably  acrutinise  such  an 
agreement  [an  account  stated  between  an  at- 
torney and  his  client]  dosely,  to  aee  that  there 
was  no  overreaching,  and  that  tbe  client  acted 
with  as  full  and  candid  Information  as  the  at- 
torney can  give  him.** 

But  in  order  to  surcharge  and  falsify  an 
account  stated  on  the  ground  of  fraud  or  mis- 
take the  facts  constltutinK  the  fraud  or  mis- 
take must  be  pleaded,  a  reopening  of  tbe  a<y 
count  asked  tor,  and  tbe  proof  must  be  con- 
fined to  the  auctions  of  fraud  or  mistake, 
Anznals  t.  Naglee,  supra;  Terry  v.  Sickles, 
siqin;  Branger  t.  Gbevalter,  9  OaL  353;  1 
Encyc.  ot  SMdaice,  147. 

HI  The  answer  here  is  a  general  denial, 
and  neither  mistake,  fraud,  nor  any  other 
pound  toudUng  the  account  stated  Is  alleged. 
The  counterdalm  merely  alleged  that  the 
Mlglnal  agreemrait  was  void;  that  tbe  sum  oC 
$8,318.80  was  jfaid  th»eunder;  and  ^oyed 
for  a  recovery  of  that  amount.  Tbe  cross* 
cMnplalnt  alleged  only  that  said  amount  had 
been  paid  by  ajvMdlant  to  re^Kmdent  to  his 
use  and  tar  bis  tm^t,  and  prayed  for  Judg- 
moit  accordingly.  It  is  clear,  ther^ore^  that 
there  Is  no  direct  aUegatlm  of  fraud,  nor 
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are  any  facta  plsadad  upon  irtddi 
of  fraud  could  be  predicated. 

[1]  Boiwever,  assuming  that  the  assoted 
fraud  was  pleaded,  that  the  reopMilng  of  the 
account  stated  was  asked  for,  and  that  evi- 
dence was  offered  to  sagput  such  a  charge, 
still  there  Is  ample  evidence  from  wUdi  the 
court  could  have  concluded  that  the  void  con- 
tract was  repudiated  by  the  parties,  and  the 
second  contract  for  compensation  substituted. 
No  dalm  Is  made  that  the  latter  contract  was 
invalid.  Appellant  testified: 

"I  had  conversatloD  with  hfm  after  this  mat- 
ter was  condnded  in  regard  to  his  compensation 
for  the  work  he  had  done.  He  asked  me  what  I 
thoQght  woold  be  fair  as  a  settlement,  and  I 
said.  *Mr.  Parsons,  I  don't  know.'  He  asked  me 
if  I  thought  7  per  cent,  on  a  value  of  (80,000 
would  be  equitable,  and  I  said  I  didn't  know,  be- 
cause I  coidd  get  no  basis  of  value  on  the  prop- 
ertiea  that  I  received;  it  waa  left  open  tliat 
way.** 

On  the  othor  baud,  respondent  testified: 

"Q.  The  acconnt  yoo  rendered  indaded  what 
this  contract  called  for  up  to  the  poinr  that  It 
was  paid  for,  £d  it  not?  A.  No,  that  ie  not 
true. 

"Q.  Does  not  the  account  on  its  face  aAiow^ 
A,  After  the  settlement  with  her  husband  ia 
which  she  obtained,  as  she  d^ed,  9150,000  ot 
$200,000  worth  of  property,  she  repudiated  that 
contract,  and  said  that  she  would  not  settle  on 
tbe  terms  of  it,  but  that  she  would— I  finally 
asked  her  what  she  would  pay  me,  and  she  said 
that  she  would  give  me  seven  per  cent,  on  980,- 
000  and  that  she  was  perfectly  satisfied  to  call 
the  amount  tor  that  particular  service  95,600. 
and  we  settled  on  those  tanns.  She  repudiated 
tbe  contract  entirely." 

At  llie  trial  the  following  colloquy  oc- 
curred: 

"Mr,  Putnam:  When  you  were  first  sned  or 
the  assignment  made  here  to  Mr.  Ricketts,  Rick- 
etta  V.  Segno,  they  sued  on  the  contract,  didn't 
Uiey;  the  same  contract? 

"Mr.  Par8<Mis:  I  object  to  that  as  calling  f«T 
a  coDdnsIon,  if  your  honor  please;  the  record  la 
the  beat  evidence. 

"The  Court:  You  repudiated  it  then,  d^'l 
you?  A.  No,  your  honor. 

"Mr.  Putnam:  The  court  found  it  void, 

"The  Court:  She  pleaded  the  invalidity  «f  It. 
It  jast  goes  to  show  how  much  effect  y^u  get 
out  of  testimony  that  a  thing  is  or  is  not  re- 
pudiated. Now,  tbe  witness  has  testified  that 
she  never  repu£ated  that  contract  I  find  that 
she  did,  because  die  pleaded  Its  invaliaty." 

The  flnt  Item  in  tbe  account  is  tlie  cbarfe 
of  95,600  for  the  original  service^  and  ttila  is 
the  amount  reqxmdait  testified  waa  agreed 
upon  for  such  smica  after  the  original  con* 
tract  was  repudiated.  The  fact  13iat  this  sum 
was  Included  in  the  statemttit  ot  account  ci 
November  1, 1S13,  suggests  fliat  the  court,  as 
indicated  ttw  remark  it  made  during  the 
above  colloquy,  concluded  that  the  original 
contract  was  repudiated  by  appellant  la 
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other  woidf,  such  a  finding  1>  to  be  Implied 
from  tbe  finding  that  an  account  wa>  stat^ 
^Hiat  tbe  lectmd  contract  was  a  new  agvee- 
ment  and  fliat  the  <ad  me  was  radiated  l)j 
both  parties  Is  farUier  b<Hiie  out  ^>f  the  fact, 
that  appellant  tortlfled  t3iat  Ur.  Se^io,  In  the 
trial  of  another  action,  stated  that  tlw  prop- 
erty appellant  recelred  from  him  was  actual- 
ly worth  from  flBO.OOO  to  $200,000.  As  already 
pointed  out,  app^nf  s  only  assignment  of 
fraud  is  the  alleged  induaicm  by  respondent 
in  the  account  stated  of  the  d«nand  based 
iqion  the  void  contract  Since  this  was  tbe 
only  assignment  of  fraud,  and  there  was  evl- 
doice  from  which  tbe  court  couM  have  found 
ttie  Toid  contract  was  repudiated  by  the  par- 
ties^ and  a  new  one  altered  into  in  lieu  there- 
of appellant's  claim  of  fraud  cannot  be 
sustained. 

[7]  3.  Appellant  further  contoids  that — 

"The  coart  erred  in  not  allowing  defendant  to 
show  that  f4,&12.36  paid  to  the  plaintiff  was  the 
iMsis  of  all  accounts  rendtted,  and  was  indnded 
in  the  purported  account  stated,  and  in  finding 
(finding  8)  that  the  defendaht  became  indebted 
upon  an  open  account,  etc.,  while  the  evidence 
shows  tiiat  there  was  a  written  agreement 
wUdi  was  against  pubUe  poU^  and  TOicL" 

No  particular  evidence  Is  referred  to  under 
the  flrst  point  as  having  been  improperly  ex- 
cluded, and  It  Is  not  stated  that  appelant 
made  any  ofTer  to  prove  that  the  said  sum 
formed  the  basis  of  all  the  accounts  upon 
which  the  balance  shown  the  account  stat- 
ed was  struck.  Concerning  the  asserted  error 
in  finding  3,  we  have  already  stated  there 
was  evidence  from  which  tbe  trial  court  could 
have  found  the  original  contract  to  have  been 
repudiated  and  another  substituted.  The  evi- 
dence shows  tbe  account  to  have  been  opai 
and  current,  for  items  mtxB  added  and  credits 
given  from  time  to  tlm& 

Error  is  assigned  to  finding  7  ui>on  the 
ground  that  It  is  not  supported  by  the  evi- 
dence. This  finding  Is  to  the  effect  that  the 
sum  of  (2,660.61,  vrlth  interest  and  costs,  Is 
owing  to  respondent.  As  heretofore  stated, 
the  evidence  on  the  subject  of  the  account 
stated  was  sufficient  to  support  the  findings, 
and  upon  this  hypothesis  the  amount  of 
$2,160.61  la  correct  Appellant  does  not  ob- 
ject to  the  findings  as  to  the  promissory  notes, 
which  make  up  the  other  $500.  These  notes 
were  admitted  in  evidence,  thus  supporting 
the  finding  of  tbe  court  as  to  the  amount  due 
thereon.  Error  Is  assigned  to  the  conclusions 
of  law,  wLlch  are  to  the  effect  that  the  said 
amount  of  $2,660.61,  with  interest  and  costs, 
was  owing  to  respondent  but  from  what  we 
have  already  aaid  it  follows  there  is  no  merit 
in  this  contration. 

[I]  Appellant  assigns  fflror  to  findings  4,  K, 
and  6  "oa  the  ground  that  the  court  would 
not  allow  any  evidence  on  those  issues."  On 
this  aaslgnment  of  earn  we  are  merdiy  re- 


ferred to  tbo  transcript  on  appeal  for  certain 
rnllngs  of  the  oourt  <m  tbe  admisslosi  and  re- 
jection of  testimony,  but  no  attempt  has  been 
made  to  print  In  tiie  brle^  ttwae  porttons  of 
the  record,  or  to  show  wherein  the  errors,  H 
any,  lie.  Such  an  aaaignniait  ot  emx  &oea 
not  conform  to  the  reQulremaitB  of  section 
958e  of  the  Oode  of  GItII  Frocednre,  and 
heaee  does  not  caU  for  omrtdarattoiL  TbB 
same  disposition  is  to  be  made  of  appdlamtfa 
further  contention  that— 

"There  are  other  qaeations  involved  in  this 
appeal,  particularly  set  forth  In  the  assignment 
of  error  to  which  we  beg  leave  to  refer  without 
reprinting." 

This  has  reference  to  some  17  spedflcaHona 
of  error  In  aiq;)tilant*s  motton  for  a  ntir  trlaL 
Jndgmait  affirmed. 

We  concur:  ANOBLLOTTI.  a  X;  WIL- 
BUR. J.:  SLOAm  J. ;  LBNNON,  J;  SBUBI- 


SMITH  et  at  V.  BLODGET  at  sL    (U  A. 

6628-6631.) 

(Supreme  Court  of  Oalifomla.  Oct  14. 1921.) 

1.  Vendor  and  parohassr  $=93(3)— litestios 
oORtrois  as  to  wlietbsr  oontraet  Is  an  agoaoy 
or  an  option. 

Whether  an  agreement  giving  *^  option 
on  our  land"  to  another  to  "handle  and  aellV 
created  the  relation  of  prindpal  and  agent  or 
that  of  vendor  and  purdiaser  depended  on  the 
intention  of  the  partin;  the  words  "bsnAe  and 
sell"  not  euudn^Tdy  showhig  agenay. 

2.  Costraets  «=>l70(l)~Partl«if  eoastrvotloa 
■ay  be  cossldered. 

Where  the  intoition  of  the  parties  is  im- 
perfectly expressed  and  the  language  employed 
by  them  Is  ambigaons,  and  reqm'rea  interpreta- 
tion. It  is  permlssibls  to  take  into  connder- 
atlon  a  construction  placed  thereon  by  tiie  per- 
sons ooneemed. 

3.  Venihir  asd  psrehaser  «=>44— Evideaoa 
held  to  show  ooatraot  was  Istesded  as  an 
optioD,  and  not  as  ageBey. 

JQvidence  Aeld  sufficient  to  show  that  a  con- 
tract granting  to  plaintiffs  an  option  on  the 
land  of  another  to  handle  and  sell  was  Intend- 
ed as  an  option,  and  not  merely  an  agmcy  to 
sen. 

4.  Estoppel  «s»78(6)— Party  held  estopped  to 
deay  validity  of  oontraot  snder  wbloh  be  bad 
acted. 

Where  defendants  had  treated  a  contract 
by  landowners  giving  an  option  to  plaintiff  as 
a  valid  contract  and  had  proenred  an  asalgn- 
meut  thereof  to  plaintiff,  and  had  made  a  sale 
thereunder,  they  were  estopped  to  deny  that  it 
was  a  valid  contract  beeaose  not  sigiKd  bj  a 
trustee  for  some  of  tbe  owners. 
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8.  AeoORBt  ^7— Wni  lla  for  fraad. 

Action  for  accounting  ia  within  the  Joria- 
dictioa  of  equity  in  cases  of  fraud,  aa  well  aa 
where  there  is  a  fiduciary  relation  between  the 
parties  and  the  facts  are  peculiar!;  within  the 
knowledge  of  one,  aa  the  court,  having  aaaumed 
juriadiction,  will  retain  it  to  grant  th«  relief 
demanded  iu  the  sitnation. 

6.  Principal  and  aoent  «=»78(2i/2)— Thrrd  per- 
son oonaplrlag  wltb  agaat  t«  dafrsad  prfn- 
otpal  may  ba  bald  Jolatly  Habta  la  aa  ac- 
countlni. 

Where  plaintiff  obtained  an  option  on  the 
lands  of  another  and  employed  one  of  the  de- 
fendasta  aa  bia  agmt  to  tfapoie  of  the  lands, 
and  the  other  defendants  Jotaied  th«  flrat  In  a 

acfaeme  to  obtain  an  aasignment  of  the  option 
from  plaintiff  to  themselvea  and  completa  a  sale 
thereunder,  in  fraud  of  the  plaintiff,  plaintiff 
might  bring  an  action  against  all  for  an  ac- 
counting and  r^ver  a  joint  Judgment,  aa 
those  fraudulently  aiding  in  the  attempt  of 
fiduciaries  to  obtain  profits  may  be  held  lia- 
ble regardless  of  sharing  In  the  proflta. 

7.  Appeal  and  error  «=>IOtl(l)-~FlndIng  of 
trial  ocMrt  oa  oonfllctlng  evidence  condaalve. 

Though  the  trial  court  might  have  drawn  a 
different  inference  from  conflicting  evidence,  it 
being  possible  to  draw  confiicting  inferences 
therefrom,  the  appellate  court  will  not  diatorb 
the  condndon. 

8.  Principal  and  agent  «=37a(6)— Evidenoe  hafd 
sufficient  to  show  certain  defendant  conspir- 
ed with  agent  to  defraud  principal. 

In  an  action  by  principal  against  agent  and 
others  for  an  accounting  for  proflta  from  a 
fraudulent  conspiracy,  eiidence  hM  suffident 
to  show  that  a  certain  detwdant  joined  tber^ 

In  Bank. 

Appeal  from  Superior  Oonrt.  Los  Angeles 
Comity ;  Lewis  B.  Works,  Judge. 

Action  by  Frank  H.  Smith,  Jr.,  and  anoth- 
er against  B.  B.  Blodget  and  others.  On 
judgment  for  plaintiffs,  defendants  ajppeal. 
Affirmed. 

Charles  J.  Kelly,  D.  A.  Stoart,  Blodget  & 
Blodget,  N.  P.  Moerdyke,  John  C.  Stldc. 
Roseerans  &  Bnuo^  and  B.  F.  Crawford,  all 
of  Los  Angles,  for  appellants. 

Fred  N.  Amoldr,  of  Los  Angelea,  for  re- 
apondents.  ^ 

LEKNON,  J.  Fr<»n  the  following  facts  the 
presoit  litigation  arose:  Plaintiffs  were  the 
owners  of  certain  land  In  Kern  county,  GaL, 
and  desired  to  dispose  of  the  same.  In  Junet 
1918,  plaintiff  Frank  H.  Smith,  Sr..  held  a 
conversation  with  defendants  R.  B.  Blodget 
and  T.  E.  Commina,  dealers  In  real  estate, 
wherein  defendant  Blodget  stated  that  the 
Aasodated  Oil  Company  was  interested  In 
purchasing  1,000  contiguous  acres  In  said 
county  at  $160  an  acre,  and  that  plaintiffs* 
land  was  in  the  contemplated  area.  The  ne- 
oeaaltj  of  seeorlng  united  action  cm  the  part 
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of  the  seyeral  owners  of  the  land  in  the  tract 
under  amskleration  was  discussed,  and  plain- 
tiff Smith,  Sr.,  stated  that  his  son.  Frank 
H.  Smith,  Jr.,  could  obtain  a  written  option 
on  160  acres  thereof  which  was  owned  by 
several  persons  Jointly,  to  wit,  C.  H.  Plum- 
met, Bmelle  H,  Smith,  and  certain  others 
represented  by  X^e^e  8.  Smith  as  trustee. 
The  suhsequent  dealings  concerning  this  par- 
ticular parcel  of  land,  called  the  "Plummer 
quarter  section,"  gave  rise  to  the  present  con- 
troversy.  Pursuant  to  the  above  oonversa- 
lion.  Smith,  Jr.,  obtained  a  wrlttu  instru- 
ment reading: 

**Lom  Angelea;  July  Uth,  1918. 
"This  agreement  witneaseth  that  we  here- 
with ^ve  to -Frank  H.  Smith,  Jr.,  aa  option 
on  our  land  S.  W.  %  section  18.  T.  U  N.,  B. 
22  W..  S.  B.  M.,  to  handle  and  seD  for  as  at  a 
net  price  to  ns  of  1100.00  per  acre.  Tbia  op- 
tion good  for  60  days  from  date  except  that  It 
may  be  revocable  Iq^  a  10  days'  notice  to  him 
or  to  hii  last  P.  O.  addreas.  0.  H.  Flnnmer. 
Bmelic  H.  Smith." 

This  aatborlzatlon  plaintiffs  immediately 
Intrusted  to  defendant  Blodget,  under  an 
agreement  that  Blodget  should  act  as  their 
agent  In  finding  a  purchaser  for  the  said  land 
at  $190  per  acre.  In  which  event  Blodget 
was  to  receive  a  commission  of  $2,000.  Lat- 
er, oa  August  10,  1918,  plaintiffs  agreed  that 
Blodget's  commission  should  be  raised  to 
$2,600.  In  the  meantime  defendant  Blodget 
had  discussed  the  proposed  sale  with  defend- 
ants Potter  and  Flckeissen,  each  of  whom 
owned  a  quarter  section  In  the  1,000-acre 
tract  After  learning  of  the  contemplated 
deal,  defendant  Potter  engaged  Smith,  Jr.,  in 
a  conversatiou  and  discovered  that  he  was 
about  to  leave  town  on  a  80-day  vacation. 
Shortly  thereafter  defendant  Potter  succeed- 
ed In  Inducing  the  owners  of  the  Plummer 
quarter  section  to  give  plaintiffs  a  10  days' 
notice  of  the  cancellation  of  their  option,  to 
take  effect  on  August  27,  and  to  give  defend- 
ant Potter  an  option  on  the  same  property 
commencing  on  the  day  on  which  the  plain- 
tiffs' option  expired.  Smith,  Sr.,  who  was 
not  on  friendly  terms  with  the  owners  of 
the  Plummer  property,  received  the  notice 
of  cancellation  on  August  17,  daring  the  ab- 
sence of  hlB  son  on  a  vacation  at  a  point 
where  It  would  be  difficult  to  reach  blm  by 
mail  or  telegraph. 

About  the  same  time  that  the  notice  of 
cancellation  was  delivered  word  was  received 
that  the  Associated  Oil  Company  was  not 
interested  in  the  purchase  of  the  lands  De- 
fendant Blodget  then  assured  plaintiff 
Smith,  Sr.,  that  he  would  be  able  to  diBpose 
of  the  Plummer  property  to  other  purchasera 
prior  to  the  expiration  of  the  plaintiffs'  op- 
tion. In  these  representationa  he  was  join- 
ed by  defendants  Commlns  and  Flckeissen, 
the  latter  having  met  Smith  in  the  meantime. 
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All  tbree  defondante  mentioned  one  Patter^ 
Bon  and  Graham  as  protective  purchasers 
of  the  land.  Aa  a  matter  of  fkct,  Patterson 
and  Chraham  never  had  any  Intention  of  bny- 
1ns  the  property,  and  were  never  amstdered 
by  any  of  the  defendants  to  be  likely  pur- 
chasers. Finally,  on  Angost  26,  the  last  day 
of  the  IlfB  ct  plslntifh'  option,  a  meeting 
was  held  at  the  office  of  defendant  Commlne 
at  which  defraidants  Commlns,  Blo^et,  and 
Fl<&^8sen  met  plaintiff  Smith,  Sr.,  ap- 
pointment. Defendants  then  stated  that,  as 
the  option  was  about  to  ex^re,  it  would  be 
necessary  to  famish  the  sum  of  ¥250  to  be 
paid  to  the  grantors  of  the  option  In  order 
to  secure  a  dO-day  extension.  The  sum  was 
advanced  by  the  three  defmdants  present, 
defendant  FIc&elasen  making  a  statemmt  to 
the  effect  that,  as  she  was  putting  up  half 
the  mcoiey,  she  wanted  half  the  proceeds. 
This  money  was  paid  to  the  grantors  as  a 
deposit  on  the  exercise  of  the  option  and  to 
apply  on  the  payment  of  the  purdiase  :)Tloe, 
and  the  parties  were  ttierenptm  given  80 
days  in  which  to  complete  the  purchase. 

At  the  time  this  payment  was  made,  de- 
fendants Blodg^  Commlns,  and  Fickdssen 
represented  to  Smith,  Sr.,  that  they  had 
found  a  purchaser  by  the  name  of  Gross,  an 
old  friend  of  defendant  Flckelssoi,  who  re- 
sided in  St.  Louis,  Mo.,  and  was  talcing  a 
trip  to  California,  Later,  on  September  3, 
defendant  Blodget  Induced  SmlUk.  Jr.,  who 
had  then  returned,  to  execute  and  deliver  to 
said  Blodget  an  assignment  of  the  plaintiffs' 
option.  This  aaalgnmmt  was  procured  with- 
out consideration  upon  the  representation 
that  It  constituted  a  mere  agency  authoriza- 
tion, and  that  its  sole  purpose  waa  to  afford 
written  evidence  of  Blodget'a  authority  to 
represent  plaintiffs  In  selling  the  laod  to 
Gross.  Defendants  dated  this  asalgiiment 
"August  9,  1918."  Various  representations 
were  made  by  the  said  defendants  to  plain- 
tiffs tiom  time  to  time  to  the  effect  that 
Gross  had  been  communicated  with,  had  ar- 
rived In  town,  and  that  a  sale  to  him  was 
under  way.  However,  on  September  23, 
Smith,  Sr.,  discovered  that  the  dealings  with 
Gross  were  purely  mythical.  If  any  such 
person  existed,  defendants  never  communi- 
cated with  him.  and  he  was  never  a  pro- 
spective purchaser  of  the  land  in  question. 
Upon  this  revelation,  plaintiffs  demanded 
the  return  of  their  option,  but  defendant 
Illoclget  had  delivered  it  to  defendant  Fick- 
cisseu,  who  refused  to  surrender  it.  The 
evidence  reveals  that  on  September  IS,  with- 
out plaintiffs'  knowledge,  Blodget  had  exe- 
cuted an  option  to  purchase  the  property  in 
question  in  favor  of  one  Graham,  and  on  the 
following  day  Graham  executed  a  similar 
option  to  defendant  Potter.  A  few  days  lat- 
er, as  a  result,  and  by  means  of  the  assign- 
ment to  defendant  Blodg^  Dt  plalntifls*  op- 
tion Jind  Blodgetfs  optton  to  Graham  and  the 


latter*8  option  to  Potter,  m  sale  of  the  land 

was  consummated  by  defendant  Potter  to 
the  Chanslor  Canfleld  fifldway  Oil  Company 
for  the  price  of  fl26  an  acre,  or  over  120,000. 
Previous  to  this  sale,  defendant  Potter  had 
effected  sales  to  said  Chanslor  Canfleld  Cran- 
pany  ot  at  least  ttune  other  quarter  sections 
In  ttie  vicinity  of  the  Plummw  property,  In- 
cluding the  quarter  secUons  belonging  to 
himself,  defendant  Flckelssea,  and  a  third 
person  not  involved  In  Uils  controvert.  The 
four  defendants  retained  the  proceeds  of 
this  sale  of  the  Plummet  land  over  and  abure 
the  sum  paid  to  the  owners  of  the  property 
(about  116,000)  and  Incidental  e^poues 
amounting  to  a  few  hundred  dtdlara.  Plain- 
tiffs instituted  the  presMkt  action  for  the  sam 
tbua  retained,  and  the  trial  court  rendered 
a  Judgment  against  all  the  defendants  joint- 
ly fbr  the  snm  of  $3,945.50.  The  four  de- 
fendants have  appealed  separately*  but  since 
each  appeals  on  the  same  grounds  as  the 
others  they  have  Joined  In  ttie  prepanti<m  of 
brleCB,  and  Una  brlefb  filed  by  eadi  are  Iden- 
tical in  cmitent 

According  to  defendants'  theory,  the  writ- 
ten Instrument  executed  by  C.  H.  Phunmer 
and  Bmelie  Smith  In  favor  of  Smith,  Jr.,  Is 
not  an  option  to  purchase,  but  merely  on  au- 
thorization to  sell  the  pn^erty  as  agent  of 
the  owners.  If  this  be  so,  dd!»idants  aflSrm 
that  the  said  Instrument  waa  Inadmissible 
onder  the  Issues  raised  by  the  pleadings,  and 
that  defendants*  objection  to  Its  Introductiim 
in  evidoice  should  have  been  snataiued,  for 
the  reason  that  In  the  present  suit  xAainttCTs 
seek  to  recover  the  porti<m  of  the  proceeds  of 
the  sale  retained  by  defendants,  not  as 
agwts  and  on  behalf  of  the  vendors  of  the 
land,  but  as  owners  of  the  said  funds  by  vir- 
tue of  rights  arising  under  an  option  to  pur- 
chase the  land. 

[1]  The  fact  that  the  agreement  conferred 
the  cation  to  "handle  and  sell"  the  property 
for  a  certain  sum,  rather  than  to  "purchase," 
does  not,  as  defendants  contend,  necessitate 
the  conclusion  that  the  contract  Is  merely 
one  of  agency.  Whether  an  agreonent  per- 
mitting a  person  "to  sell"  land  on  certain 
terms  creates  the  relation  of  principal  and 
agent  or  that  of  vendor  and  purchase  under 
a  contract  of  sale  depends  upon  the  intention 
of  the  parties.  James,  Law  of  Option  Con- 
tracts, 8  114.  Where  there  was  a  revocable 
authorization  to  a  firm  of  real  estate  agents 
to  sell  land  for  $10,000  net  to  the  owners, 
with  an  agreement  to  pay  "a  ctHnmission  of 
all  oyer  said  sum  of  (10,000  net,  for  whkii 
they  may  sell  said  property  with  our  con- 
fient,"  it  was  held  in  this  state  tlut  a  sale  by 
the  firm  under  this  agreement  was  effected 
in  the  capacity  of  vendor  on  its  own  account, 
and  not  as  agent  of  the  owners  of  the  land. 
Robinson  v.  Etoton,  Sldridge  &  Co.,  98  CaL 
SO,  28  Pac.  796,  27  Am.  St.  Bep.  167.  Th» 
determlnlnff  factor  in  that  case  wu  tba  dl- 
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rect  interest  In  and  right  to  a  part  of  the 
proceeds  ot  the  sale  which  was  granted  to 
the  persons  making  the  sale.  The  written 
Instrument  In  the  case  at  bar  contains  no 
express  provision  that  plaintiffs  shall  retain 
that  portion  of  the  purchase  price  which  ex- 
ceeds the  specified  selling  price.  However, 
Sqjlth,  Jr..  is  given  the  right  to  sell  "at  a 
net  price  to  us  [the  owners]  of  $100  per  acre." 
Had  the  contract  stated  that  Smith  was  au- 
thorized to  sell  the  property  for  not  less  than 
$100  per  acre  net  to  the  owners,  It  might  be 
held  that  the  provision  was  purely  one  of 
limitation,  and  that  the  intent  was  fairly 
clear,  that  the  person  bringing  about  the  sale 
should  have  no  interest  in  the  proceeds  as 
such.  AUen  v.  Clopton  <Tex.  Civ.  App.)  135 
S.  W.  242.  Bat  the  broad  and  unrestricted 
proTlsUvi  fstving  Smith  the  right  to  effect  a 
sale  at  a  net  price  to  the  owners  of  $100  per 
acre  Is  macqttible  of  simdry  interpretations. 
It  may  mean  tiiat  all  net  proceeds  above  the 
i^eelfied  price  belong  to  him,  the  ownei's  of 
the  property  agreeing  to  part  with  all  inter- 
est In  the  property,  whatever  the  price  may 
b^  provided  tb^  receive  the  sum  of  $100 
per  acre  free  fRnn  all  deductions.  In  which 
case  Smith  wonld  be>  in  the  poidtlon  of  a 
vendOT  seUlng  <n  his  own  acconut;  it  may 
mean  Out  tb»  owners  of  the  property  are 
entitled  to  receive  all  of  the  net  proceeds  of 
the  sale  and  that  Smith  cannot  look  to  them 
for  any  compensation  for  services  unless  he 
obtains  for  them  a  net  price  in  excess  of  $100 
per  acre,  and  in  that  case  he  would  be  a 
mere  agent.  Ford  t.  Brown,  120  Cat  661, 
52  Pac.  S17;  Wolverton  t.  TntUe,  61  Or.  601, 
94  Paa  961,  963. 

(2]  The  provisions  of  tha  contract  are 
not  clear  In  this  respect  If  this  were  a 
case  where  the  parties  bad  plainly  fiiiled  to 
make  any  provision  for  competwation,  a  sim- 
ple agreement  to  pay  tlie  reasonable  value 
for  the  SKvlces  of  an  ag^t  would  be  implied 
(Ford  T.  Brown,  supra ;  Eomedy  v.  Herick< 
el,  8  CaL  App.  378,  383,  97  Pac.  81),  bnt  the 
case  here  presented  is  one  where  the  Inten- 
tion of  the  parties  is  Imperfectly  expressed 
and  the  language  employed  by  them  is  am* 
biguouB  and  requires  interpretation.  It  was 
therefore  permissible  tot  the  court  to  take 
into  consideration  ttie  construction  placed 
upon  the  instnunent  by  the  various  persona 
concerned.  Ultau  v.  Boddan,  149  Gal.  2, 
14,  84  Pac  145.  0      B.  A.  (N.  S.)  275. 

[3]  Taking  into  consideration  the  dealings 
previously  set  forth,  the  various  assignments 
of  the  option  and  the  manner  In  which  the 
sale  was  conducted  by  all  the  persons  involv- 
ed, the  ■  evidence  must  be  held  sufficient  to 
support  the  finding  of  the  trial  court  "that 
the  said  instrument  was  acted  upon  and  con- 
strued by  the  grantors  thereof  and  all  the 
parties  to  this  action  as  an  option,  and  not 
as  a  mere  agency  authorization."  It  fol- 
lows, therefore,  that  tha  plalntlfCs  were  en- 


titled to  that  portion  of  I3ifi  net  proceeds  in 
excess  of  $100  per  acre. 

[4]  On  this  appeal,  def^dants  raise  the 
objection  for  the  first  time  that  the  instru* 
ment  in  question  was  not  signed  by  Leslie 
Smith,  trustee  for  some  of  the  owners  of  the 
land  sold.  This  objection  is  of  no  avail  to 
defendants  In  this  case  In  view  of  the  fact 
that  a  sale  of  the  land  was  consummated  by 
defendants  under  the  said  option  and  the 
terms  of  the  option  were  observed  and  com- 
plied with  without  question  by  all  of  the 
owners  of  the  land.  Whether  or  not  the 
written  instrument  was  of  value  at  the  time 
it  was  first  acquired  by  plaintiffs,  it  subse- 
quently attained  value,  and  defendants  can< 
not  now  attack  it  upon  this  ground  after  hav- 
ing assumed  a  fiduciary  ration  to  plain- 
tiffs in  regard  to  it  and  realized  financial 
profit  by  means  of  It. 

[6,  8]  The  complaint  sets  forth  two  causes 
of  action,  one  for  mmey  had  and  received 
and  one  for  an  accounting.  The  case  was 
tried  and  decided  under  the  latter  count 
D^udants  claim  that  the  action  was  in 
reali^  an  equitable  actiim  for  an  accounting 
against  defendant  Biodget  for  failure  to  car- 
ry out  his  agency  ugreaneat,  and  not  one 
for  damages  for  fraud,  and  therefore  that  It 
was  «Tor  for  the  trial  court  to  render  a  Jodg- 
ment  against  all  four  defendants  Jointly  for 
the  amount  found  to  be  dne  from  defendant 
Biodget 

An  action  for  an  accounting  lies  within  the 
Jurisdiction  of  equity,  among  other  instances, 
in  cases  of  fraud  as  well  as  where  there  is 
a  fiduciary  relation  between  the  parties  and 
the  facts  are  peculiarly  within  the  knowl- 
edge of  one.  Fomero^s  Equity  Jurlspm- 
dence,  vol.  2,  |  010;  toL  4,  |  1421.  Having 
once  taken  Jurisdiction,  the  court  will  grant 
further  relief  demanded  by  the  situation  and 
necessary  to  -ctnnplete  Justice.  If  through 
fraud  and  conspiracy  other  defendants  as- 
4sted  the  defendant  Biodget  in  violating  his 
obligation  to  his  principal  by  effecting  a  sale 
without  plaintiffs*  knowledge  and  retaining 
ttie  proceeds,  they,  as  well  as  the  agoit  Biodg- 
et are  equally  liable  for  all  the  conse- 
quences of  the  conspiracy,  regardless  of  the 
extent  of  their  participation  or  the  share  of 
the  profits  obtained  by  them.  It  is  the  clvU 
wrong,  not  the  conspiracy,  which  constitutes 
the  cause  of  action,  and  therefore  the  plain- 
tiff may  bring  bis  suit  along  any  lines  which 
he  deems  most  likely  to  afford  him  redress 
for  the  particular  Injury  whldi  he  has  sus- 
tained, and,  If  successful  In  proving  an  In* 
Jury  of  the  nature  claimed,  may  recover 
Judgment  In  that  action  against  all  those  who 
have  united  or  co-operated  In  Inflicting  that 
Injury.  Eevert  v.  Hesse,  193  Pac.  943.  And 
where,  after  the  violation  of  a  fiduciary  obli- 
gation, an  accounting  is  bad  and  an  amount 
found  to  be  due  from  the  agent  or  trustee. 
Judgment  for  the  same  amount  may  also  be 
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rendered  against  those  proven  to  bare  fraud- 
ulently aided  In  the  attempt  of  the  fiduciary 
to  obtain  secret  profits,  although  they  them- 
■etres  are  not  fiduciaries  and  receive  no 
share  of  the  pn^ts.  Lomlta  Land  &  Water 
Co.  T.  Rohlnson.  154  Cal.  S6.  97  Pac.  10,  18 
L.  B.  A.  (N.  S.)  1106. 

It  is  not,  and,  In  view  of  the  evidence,  can- 
not, be  argued  that  defendants  Blodget,  Com- 
mlns,  and  Flckelssen  did  not  enter  into  and 
succeed  In  a  conspiracy  to  effect  a  sale  under 
plaintiffs'  option  without  plaintiffs'  knowl- 
edge, and  to  retain  the  proceeds  thereof.  It 
la,  howerer,  contended  that  there  Is  no  erl- 
denoe  to  sustain  the  finding  that  defendant 
Potter  was  involved  In  these  dealings. 

[7, 1]  Tbe  trial  court  might  have  drawn  the 
Inference  fnxB  the  evidence  before  It  that  dfr- 
Cendant  Potter  did  not  act  In  conJuncUon 
wttb  the  otbm  defmdants  In  this  matter. 
However,  tbB  crauduslon  reached  was  that 
said  defendant  was  Implicated  In  the  considr- 
acy,  and,  In  view  of  tiie  fact  that  12ie  evi- 
dence was  conflicting,  and  tlut  it  was  possi- 
ble to  draw  conflicting  Inferences  from  that 
part  of  the  evidence  which  was  not  Itself 
ontflictlng,  the  omcla^n  cannot  be  disturb- 
ed on  appeaL  Defendant  Potter's  participa- 
tion in  the  coDsidracT  was  more  veiled  than 
that  ct  the  other  defendants,  and  it  Is  dif- 
flcult  to  ascertain  the  exact  point  of  time  at 
which  he  came  withtai  the  orbit  ot  the  om- 
Bpiracy.  However: 

"The  law  recognizes  the  Intrinsic  difficult 
of  proving  a  conspiracy.  •  •  •  The  con- 
spiracy may  sometiBies  be  Inferred  from  the 
nature  of  the  acts  done,  tiie  relation  of  the 
parties,  the  faLterests  of  the  alleged  conspira- 
tors and  other  alrcamstances."  Bevert  v. 
Hesse,  snpra:  Woodruff  v.  Hughes,  2  Oa.  App. 
Sei.  S8  S.  B,  MO. 

When  we  consider  that  the  climax  In 
which  the  conspiracy  culminated  was  an  act 
consummated  by  d^endant  Potter,  namely, 
the  sale  of  the  property  to  the  Chanalor  Can- 
field  Oil  Company ;  that  during  the  negotia- 
tions herein  set  forth  the  said  defendant  was 
actively  ^igaged  in  selling  to  the  same  com- 
pany other  land  In  the  vicinity;  that  Pat- 
terson, Graham,  and  defendant^  Flckelssen, 
all  of  whom  seem  res[>onslble  for  consldw^ 
able  and  effective  negotiating  between  the 
various  parties,  were  close  friMids  or  former 
business  associates  of  defendant  Potter — we 
believe  the  circumstances  proven  were  such 
as  to  support  the  conclusion  of  the  trial  court 
that  defendant  Potter,  If  not  the  Instigating 
and  moving  force  behind  the  whole  trans- 
action, was  at  least  Implicated  In  the  con- 
spiracy. Defendants  claim  that  it  Is  absurd 
to  hold  that  defendant  Potter  had  any  part 
In  keeping  allre  plalntifls'  option  by  paying 
$250  on  deposit  on  August  26,  and  that  It 
would  have  been  to  defoidant  Potter's  Inter- 
est to  hare  permitted  the  optiim  to  expire 

*s>ireraUur 


and  proceed  under  bte  own  option,  which  he 
had  obtained  from  the  ownws  of  the  ivoper- 
ty.  However,  It  may  very  well  be  that  bte 
own  OfitLoa  was  leas  favorable  in  its  tenns 
than  plaintiffs'  option,  and  that  def^dant 
Potter's  only  object  In  procuring  it  was  to 
enable  the  other  defendants  to  more  easU7 
get  control  of  plaintiffs*  option  by  curtalUng 
the  life  of  the  latter  option.  But,  even  as- 
suming that  d^endants  Blodget,  Shekel  seen, 
and  Commins  were  acting  adversely  to  de- 
fendant Potter  in  extending  the  plalntUte' 
option  on  August  26,  by  raising  the  sum  of 
$250,  nevertheless  "It  was  not  essential  to 
llahlllty  mi  his  part  that  he  dkould  have  been 
a  party  to  the  acbeme  from  its  Incepttm.*' 
Lomlta  Land  &  Water  Co.  t.  Boblnsoo,  su- 
pra. The  evidence  Is  suflldeat  to  warrant 
the  Inference  that,  subsequent  to  fiiat  tlmc^ 
PottOT  did  wrongfully  aid  and  abet  fn  ae- 
coring  and  withholding  the  profits  from  <be 
plaintiffs,  and,  the  trial  court  having  drawn 
that  Inference,  he  is  equally  liable  with  the 
other  defendants. 

Defendants  contend  that  on  August  26,  at 
the  time  defendants  advanced  Uie  ^SO  to  bo 
paid  as  a  deposit  on  the  option.  Smith,  Sr., 
entered  Into  an  agreement  wltb  t2ie  said  de- 
fmdants  as  to  Qie  dlvtiloa  of  profits,  and 
therefore  plalntifCs  cannot  now  claim  all  of 
Qie  iffoflts  from  the  8al&  .However,  any 
agreement  whitih  said  plalntUf  Smith.  Sr., 
might  have  made  at  that  time  was  not  free- 
ly made,  but  was  Induced  1^^  the  fraudulent 
representations  and  conduct  of  the  def aid- 
ants, and  the  agreonent  Is  thereby  vitiated 
and  not  binding  against  the  plaintiffs. 

The  judgment  la  affirmed. 

We  concur:  SL0A14B,  J.;  SHDBTIjEFF, 
J.;  LAWLOB,  J, 


CHAMBERS,  State  Controller,  v.  MUMPORO 
etal..  (L.  A.  6616.) 

(Supreme  Court  of  Oallfonda.  Oet  14, 19ZL) 

1.  Taxatlos  ^878  (t)— Heir  to  whose  tmtoa 
was  tflstrlbated  part  of  preeeeds  of  note  la 
sstflamoet  ef  elalai  agalast  estata^  aoqulrad 
iBterest,  est  aa  belr,  bat  m  beoatotary  mdsr 
oestraot  with  trastsa. 

■Where  the  proceeda  of  a  note  were  assigned 
and  d^tribated  by  agreement  of  certain  heirs 
of  an  estate  to  the  trustees  of  other  heirs.  In 
settlement  of  their  claim  agalnBt  tha  estate, 
the  interest  thereby  created  passed  to  the  lat- 
ter, not  aa  heirs,  but  as  beneficiaries  under  the 
contract  with  their  trastees. 

2.  Coarts  «»95(2).  97(6)—Deoltloas  of  fer- 
eigs  state  courts  and  United  States  Sspresie 
Court,  oonstruinB  forelBn  statutest  net  eoa- 
troHiag  la  detemlalBB  what  property  seh- 
Ject  to  loherltaaoe  tax. 

The  dedsions  of  the  courts  of  other  states, 
and  of  the  United  Statea  Sqireme  Cour^  een- 
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itniing  the  statDtas  of  other  fltates,  are  not 
controUing  in  detantttabic  vhit  cMuMMiitea 
property  subject  to  inheritance  tax  In  Call- 

loinia. 

3.  TixatlMi  «=»867(l)^hosae  la  aoUM  aab- 
]«at  to  liriMiltaBoo  tax  at  ondltor'i  tfOHMIa; 
"preporty." 

All  tansible  personal  assets  of  uonresideDts 
are  subject  to  ioberitance  tax  in  the  state 
where  located  at  the  time  ot  saccesaioo,  but 
since  in  view  ot  Const,  art.  13,  S  1;  PoL  Oode. 
i  3607,  sabjecdng  "all  property  in  this  state" 
to  taxation  for  revenne,  there  is  no  distinction 
in  the  definition  of  "property"  as  nsed  in  the 
Inheritance  Tax  Act  of  IfilS  and  the  general 
property  tax  laws,  an  interert  in  the  proceeds 
of  a  promisaory  not*,  being  a  mere  cboM  in 
action,  attends  the  person  ot  the  creditor  and 
is  taxable  at  hfa  domicUe. 

[Bd.  Note,r-For  oUier  definitions,  see  Words 
and  Phnses.  S^rst  and  Second  Seriea.  Prop- 
crlar.] 

In  Bank. 

Appeal  txom  Superior  Oonrt,  Urn  Angelea 
County ;  James  G.  Bive^  Jndgo. 

Action  b7  JtOm  S.  Cbambers,  as  Controller 
of  the  State  ot  California,  against  Bose  Skeel 
Mnmford  and  another.  Judgment  for  plain- 
tiff, and  the  named  defendant  appeals.  Be- 
Tersed. 

Newlin  &  Ashbnm,  of  Los  Angelea,  for 
appellant 

J(Ain  W.  Carrigan  and  E.  H.  Pennodc,  both 
of  hoB  Angeles,  for  reqnndent. 

SLOANE,  J.  This  appeal  Involves  the  lia- 
bility to  an  inheritance  tax  in  the  state  of 
Califomfa  of  certain  property  Interests  pass- 
ing to  the  defoidant  and  appelant.  Rose 
Sfced  Momford,  under  the  last  will  of  her 
deceased  husband.  Both  the  decedent  and 
the  appellant  were  at  the  time  of  the  for- 
mer's death  n(mresldent8  of  the  state  of  Cali- 
fornia, baring  their  domicile  In  New  Jersey. 
The  property  Interest  Involved  consisted  of  a 
contractual  Interest  held  tor  the  testator  by 
trustees,  also  nonresidents  of  California,  In 
the  proceeds  of  a  promissory  note  executed 
by  ft  resident  of  California  to  the  defendant, 
•Title  Insurance  ft  Trust  Company  of  Los 
Angeles,  In  Its  capacity  as  administrator  of 
the  estate  of  one  Arcadia  B.  De  Baker,  de- 
ceased. The  Trust  Company  ia  a  California 
corporation,  and  the  note  at  all  times  was 
held,  owing,  and  payable  in  the  state  of  Cali- 
fornia, and  was  secured  by  a  mortgage  on 
California  real  estate. 

The  interest  of  testator,  appellant's  hus- 
band. In  the  proceeds  of  this  note  arose  im- 
der  tiie  following  conditions :  He  with  other 
persons  <^lmlng  to  be  interested  as  heirs 
in  the  De  Baker  estate.  In  order  to  prose- 
cute  their  cdaims  advantageously,  assigned 
their  re^ectlre  interests  growing  out  of 
sncb  claims  to  trustees,  who  were  empower- 


ed to  act  fttr  thCDi.  Tbmt  tmatees  have 
innwlM  at  all  times  Involved  In  fhla  inoceed- 
Ing  been  nonrealdeirta  ot  the  state  ot  Call- 
fornia. 

Theaa  dalma  of  bdrahip  were  litigated  In 
fbo  superior  court  In  the  coun^  of  Los  An- 
gles, but  met  with  an  adverse  mllng  from 
which  an  appeal  was  taken  to  this  court. 
Dnrittg  the  pendencgr  of  this  appeal  a  con- 
tract settlonent  was  entered  Into  with  t3ie 
De  Baker  hdra,  or  most  of  diem,  whereby 
these  heirs  agreed  to  ^xwnre  a  complete  as- 
signment of  dilB  note  and  a  distribution 
therettf  from  the  De  Baker  estate  to  these 
trustees.  Su^  was  the  status  of  the  trana- 
actlon  at  ttie  time  rewondent  succeeded  to 
her  husband's  interesta  at  the  time  of  bis 
death,  ^nila  contract  was  tho'eafter  carried 
out,  and  the  note  was  dlatrlbnted  to  these 
nmresident  trustees,  and  subsequenUy  the 
amount  of  the  note  was  collected  by  the 
Title  Insurance  Company,  which  continued 
to  h<AA  tba  note  after  distribution,  as  ttie 
agents  of  the  nonresident  trustees.  The 
principal  sum  of  the  note  was  9704,439.60, 
ot  which  smount  Mvmford's  interest  was  an 
undivided  onfrsixtb.  At  the  tfme  ol  the  oom^ 
mencofient  of  this  action  tlie  note  bad  been 
collected,  and  sufficient  of  the  amount  due 
the  respondent  from  hw  husband's  share  re- 
mained in  the  hands  ot  tbe  defendant  Title 
Insurance  Company  to  satisfy  the  Inheritance 
tax  demanded.  No  question  is  raised  as  to 
the  amoont  of  or  liability  for  this  tax,  if  It 
is  a  proper  charge  against  the  Interest  which 
passed  to  reQxmdent  undw  her  husband's 
will. 

[t]  In  determining  the  liability  of  this  in- 
terest under  the  tnherltance  tax  laws  ot  Cali- 
fornia, the  matter  may  be  simpllfled  without 
at  all  changing  the  legal  aspect  of  the  case 
by  eliminating  from  oonsidwatloo  all  tacts 
Involving  the  nonresident  trusteeship,  and 
tbe  De  Baker  estate.  The  contract  with  the 
trustees  was  for  tbe  sole  use  and  bmeflt  ot 
the  beneficiaries  of  that  trust,  and  the  Inter- 
est thereby  created  did  not  pass  to  them  as 
heirs  of  the  De  Baker  estate^  but  by  virtue 
of  the  contract  In  eettlenient  of  the  litigated 
claim. 

The  fact  that  the  pr(^)er^  taiterest  In  ques- 
tion was  acquired  by  assignment  from  the 
De  Baker  h^rs  and  afterwards  vested  in  the 
assignees  by  virtue  of  a  decree  in  the  De 
Baker  estate  presents  no  different  conditlim 
than  if  tbe  rights  had  been  created  by  con- 
tract and  assignment  from  the  original  payee 
of  the  note.  Neither  is  there  any  different 
situation  created  by  tbe  fact  that  the  Mum* 
ford  interest  was  held  by  a  trustee  than  if 
the  entire  transacti<m  bad  been  carried  oa  di- 
rectly with  Humftnrd  In  person. 

The  note  was  executed  by  a  resident  of 
CaUfomla  to  a  resident  of  Gblifornia,  and 
secured  by  mortgage  on  California  real  es- 
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tatew  The  note  its^  was  at  all  tSmm  re- 
tained in  California  in  the  handa  of  tbe 
pajee,  who  afterwards  became  tbe  agent  of 
tbe  assignee,  and  who  collected  the  money 
dne  OD  the  nc^  and  retains  it  in  the  state 
of  California  for  the  benefit  of  tlie,an>eUant. 

[2,  3]  There  Is  no  dispute  as  to  tbe  facts, 
and  the  sole  question  involTed  Is  whether  or 
not  the  Interest  of  the  nonresident  testator 
acquired  under  the  contract  to  assign  con- 
stituted "property  within  this  state,"  vnd&e 
sections  1  and  2  of  tbe  California  Inheritance 
Tax  Act  of  1913  (Stats.  1913.  p.  1066).  It  is 
conceded  that  the  succession  to  the  property 
is  subject  to  the  inheritance  tax  only  in  the 
event  that  the  interest  passing  to  appellant 
is  pn^>ert;  wltldn  the  state  of  California. 
There  has  been  in  several  of  the  states  In 
tbe  matter  of  fixing  the  situs  of  personalty 
for  purposes  of  taxation  under  tlie  inherit- 
ance tax  laws  a  far  d^artore  from  the  com- 
mon law  rule,  and  commonly  accepted  rule 
.that  8u<^  property  follows  tbe  domicile  of 
the  owner.  It  is  Impracticahle  to  trace  the 
modification  of  this  mle  through  all  Its  ram- 
ifications, but  it  may  be  said  that  as  to  all 
tangible  pwsonal  assets  It  tias  I)ecome  tlie 
settled  law  that  they  are  subject  to  isherit- 
ance  tax  in  the  state  where  they  are  located 
at  the  time  of  the  sncceeston,  under  statutes 
imposing  sncb  tax  upon  property  of  a  non* 
resident  owner  situated  within  the  state. 
Blakemore  &  Bancroft,  Inher.  Taxes,  p.  143 ; 
Blackstone  t.  Miller,  188  V.  9.  189,  23  Sup^ 
Ct  2T7,  47  L.  Ed.  439;  McDoogald  lillen- 
thal.  174  Oil.  686,  164  Pac.  387,  L.  B.  A. 
1917P,  SOT;  State  t.  Dalrymple.  70  Md.  294, 
17  Aa  82,  8  I«.  R.  A.  372;  In  re  Rogers.  149 
Midi.  30Sk  112  K  W.  931,  11  U  R.  A.  (N.  8.) 
1184,  119  Am.  St  Rep.  OT7.  Some  of  the 
authorities  may  be  said  to  hare  gone  fur- 
ther, and  fin-  the  pnrposes  of  mtA  taxation 
to  have  fixed  tbe  situs  of  intangible  prop- 
erty Intereets  sncb  as  contract  debts  and 
other  mere  du»ee  In  action,  within  the  Jti- 
rlsdicUon  vbne  Ow  debtor  resides  and  to 
which  tbe  creditor  must  come  to  enforce  his 
claim. 

The  mle  supported  by  tibese  authorities, 
aa  applying  to  choees  in  actloo  against  non- 
residents ot  the  state  where  tbe  lidierltance 
tax  Is  Wai™«*fl,  Is  Uiftt  If  tbe  owner  most  In- 
Tirtce  Hie  laws  ot  that  Mate  to  reduce  his 
claim  to  possession,  or  secure  tbe  benefldal 
enjoyment  thereof,  and  partlcolarly  If  t^ 
seenrity  and  eTldencee  of  lodditedness  are 
in  that  stat^  tbe  property  lnta«Bt  Is  <me 
within  the  state  and  subject  to  the  local 
tax.  State  t.  l^bate  Court,  128  Minn.  871. 
150  N.  W.  1094,  U  R.  A.  1916A.  901;  Black- 
stone  T.  Miller,  st^ra;  People  r.  Orifnth, 
245  IlL  S3Z,  92  N.  E.  813;  Grerea  t.  Shaw, 
173  Mass.  206,  68  N.  E.  872;  State  ex  rel.  t. 
District  Court,  41  Mont  887,  109  Pac.  438; 
Matter  of  Hondayer.  160  N.  T.  87,  44  N.  m 
7ia  34  U  R.  A.  235.  06  Am.  St  Rep.  642; 
In  re  Rogers,  smm;  State  t.  St  Louis, 


Ct,  128  Minn.  871,  160  N.  W.  1098,  L.  B.  A. 
1016A.  001;  State  t.  Ramsey  County  Prob. 
Ct,  124  MhUL  608. 145  N.  W.  390,  SO  U  B.  A. 
(N.  S.)  262.  Ann.  Caa.  1015B,  aSL 

In  re  Blackstone's  Estate  Is  a  leading  eas« 
arising  In  the  New  Tork  coorts.  snd  afllmed 
the  Supreme  Court  of  tbe  Cnlted  Stetes 
(60  App.  DlT.  127,  74  N.  T.  Snpp.  508,  af- 
firmed. 171  N.  T.  682,  64  N.  E.  1118^  affirmed. 
188  U.  S.  180.  23  Sup.  Ct  277,  47  U  Ed.  439). 
In  that  case  the  decedent  was  a  resident  of 
the  state  of  Illinois,  At  his  death  he  left 
deposits  of  money  in  a  trust  company  in  tbe 
city  of  New  York,  and  also  In  a  New  XoA 
bank.  The  d^raslts  were  subject  to  payment 
on  demand  of  the  iilinoU  creditor.  Tbey 
constitnted  choses  in  action,  as  tbe  relation 
tietween  the  bank  and  its  depositors  Is  mere- 
ly one  of  debtor  and  creditor.  13iese  dslms 
were  held  on  contested  bearing  In  the  Su- 
preme Court  of  New  Yoric  to  l>e  property  In 
that  state.  This  dedslon  was  affirmed  by  tbe 
Court  of  Appeals  in  a  memorandum  opin- 
ion, snd  again  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  ttiat  court 

It  may  be  said,  bowera,  flor  these  deci- 
sions holding  that  bank  dqposltB  are  property 
hi  tbe  state  wb»e  the  bank  aocount  is  crat- 
ed, that  tbey  rest  to  some  extent  upon  the 
popular  fietlfu  that  the  bank  deposit  rep- 
resents actual  mon^y  in  spedew  It  would 
require  a  farther  and  scnuewbat  sdvanced 
st^  to  anily  this  ocmstmctiaa  to  any  ordi- 
nary contract  debt 

It  may  be  admitted  that  fliere  is  much 
reason  and  perbspe  sound  jftMer  tar- 
accepting  a  rule  which  recognizes  aa  tbe- 
sltos  of  contract  Atbtrn  the  ^aee  where 
the  debtor  resides,  and  to  wbli^  tbe- 
creditor  must  cone  to  enfnce  his  dalm.. 
It  msy  be  said  with  truth  that  erery- 
ttilng  which  gives  nine  to  such  a  claim- 
exists  at  the  dmnldle  of  the  dditor.  The- 
ad<vtliig  at  mdi  a  rule  In  California,  how- 
ever, would  be  a  rerwaul  <hC  the  commtm-law 
doctrine  of  moUlia  '^unntnr  personam- 
which  has  preralled  In  ttda  stete,  snd  which, 
has  been  followed  our  courts  in  deter- 
mining the  situs  of  choses  m  action.  The  de* 
dsdons  of  the  courts  of  other  states,  and  of' 
the  Snprcane  Court  of  t2ie  United  Stetes  con- 
stmlng  the  statutes  ot  other  stetes,  may  be  - 
suggestiTe^  but  are  not  controlling  in  deter- 
mining what  constitutes  property  within  the 
state  of  California. 

No  distinction  is  apparent  in  the  use  of 
Cbe  word  "property**  In  our  inheritance  tax 
law  to  differentiate  it  from  the  same  term 
in  the  laws  governing  the  levy  and  collec- 
tion ot  an  ordinary  jH'operty  tax.  Under 
seetlott  1,  artide  IS,  ttf  tbe  Gonstitutimi,  and 
section  3007  of  tbe  PoUtleat  Code,  "aU  prop- 
arty  In  this  state"  subject  to  certain  exemp- 
tions Is  made  snbject  to  taxation  f<nr  revenua 
The  term  under  oonslderation  in  the  inherit- 
ance tax  law  is  "property  within  this  state.** 
There  seems  to  be  no  room  undCT  our  stat- 
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utes  for  the  distinction  as  to  deflnltlcms  of 
property  ■which  exists  In  many  Jurisdictions 
between  the  property  tax  and  the  tax  uiwn 
sncceeslon  to  property. 

Hie  California  rule  as  to  property  taxes 
Is  stated  In  Estate  of  XUr,  128  Gal  612,  61 
Pac.  18^  as  f<dlows: 

"As  to  corporeal  chattels  such  as  live  animals, 
manafactered  roods,  and  the  like,  it  is  doubt* 
less  the  mle  that  they  are  tazaUe  In  the  state 
where  they  lisTe  local  aitaation,  thonch  the 
owner  may  reside  elsewhere.  •  •  •  The 
general  rtde  is  that  debts  attend  the  person 
of  the  creditor,  and  are  taxable  at  his  domi- 
cile." San  Francisco  t.  Lax,  64  Cal.  481,  483, 
2  Paa  254;  Hackay  t.  San  Francisoo.  113  CaL 
398,  S89,  45  Pae.  606;  People  t.  Park,  28  CaL 
139; 

In  Mackay  t.  San  Francisco,  128  Cal.  681. 
61  Pac.  382,  It  is  said : 

"The  weight  of  authority  is  that  a  debt  so 
dae  or  to  become  due  should  be  taxed  at  the 
place  of  residence  of  the  creditor  or  owner, 
and  that  the  situs  of  the  debt  is  that  of  its 
owner,  and  that  it  is  not  proper^  in  the  state 
of  the  debtor.** 

A  concession  has  been  made  under  the  de> 
dtfoois  of  this  oonrt  In  the  rtght  to  modify 
the  application  of  the  nuxim,  mobilia  se- 
qmmtiir  personam,  in  the  nuitter  of  certlf- 
Icatea  ot  stock  in  a  domeatle  eraporaUim.  It 
bag  been  hdd  for  pnrposea  of  the  inheritance 
tax  law  the  sltna  <tf  stock  in  a  corporation 
is  tn  Oie  state  of  the  incorporatiou.  HcDon- 
gald  T.  Low,  164  Cal.  107. 110, 127  Pac.  1027; 
Mnrphy  r.  Cronse,  135  CaL  19,  66  Pac.  971. 
87  Am.  St  Bep.  90 ;  MtdJougald  t.  Ulimthal, 
sapra,  174  CaL  701,  164  Pac.  387,  L.  R.  A. 
1817F,  267.  A  reason  for  maklns  a  distinc- 
tion between  certificates  of  stock,  and  ordi- 
nary choses  In  action  Is  In  the  i^ct  that  the 
former  rq^resoit  an  Interest  la  and  dwire 
th^  value  from  the  tangible  assets  of  the 
corporation.  Beyond  this  the  Oallfomia  de- 
cisions have  shown  no  disposition  to  limit 
or  modify  the  common-law  rule  that  the  ritus 
of  mere  choses  in  actimi  follows  the  domi- 
cile of  the  owner. 

The  nearest  adjudication  of  this  point  as 
applied  to  the  inheritance  tax  law  we  have 
in  California  Is  In  the  Estate  of  Hodges, 
170  OaL  492,  ISO  Pac.  344,  L.  R.  A.  1916A, 
837,  where  it  was  held  that  certain  bonds 
and  securities,  deposits  in  bank  and  other 
chattels,  htid  in  the  state  of  Massachusetts, 
but  owned  by  a  reeldoit  of  Cattfomla,  were 
subject  to  an  Inheritance  tax  In  this  state; 
Discussing  the  ai^Ucatlon  of  the  maxim, 
moblUa  sequuntur  personam,  Mr.  Justice 
Lorlgan,  writing  the  opinion,  says: 

'*That  maxim,  aniversally  applied  in  the  jn- 
risdictioQS  of  idl  civilised  nations,  is  that  the 
personal  estate  of  a  decedent,  wherever  it  may 
in  ^act  be  located,  is.  for  the  purposes  ttl  succes- 
sion and  dlstzihution,  deemed  to  have  no  other 
locality  than Otdomlefls  ^  the  dsoedent  Aaa 


general  mle.  the  domidle  of  the  decedent  draws 
to  it  in  contemplation  of  law  all  the  personal 
property  of  the  decedent  no  matter  where  its  ac- 
tual sitos  maj  be  at  the  time  of  bis  death,  and 
the  diitribation  of  it  is  governed  and  controlled 
by  the  laws  of  succession  existing  at  the  place 
of  the  domicile  of  the  decedent.  The  courts 
of  the  Tsrious  states  have  had  frequent  occasion 
to  pass  apon  the  power  of  a  state  having  ju- 
risdiction throivk  its  courts  over  the  estste  of 
a  domiciled  decedent  to  impose  sn  inheritance 
tax  upon  the  personal  property  of  snch  de<*e- 
dent  located  outside  of  the  state,  and  the  au- 
thorities are  uniform  in  holding  that  though 
personal  property  may  be  actually  located  in 
another  state  than  that  of  the  residence  of  the 
decedent  at  the  tin»  of  liis  death,  its  sitos  for 
die  poriMse  of  imposing  an  inheritance  tax 
upon  it  is  In  the  state  which  was  the  domicile 
of  the  decedent,  and  where  the  primary  admin- 
istration of  his  estste  Is  being  liad.  Ross  on 
Inheritance  Taxation,  pp.  221,  229;  Blakemore 
and  Bancroft  on  Inheritance  Taxes,  S8  207, 
226;  Dos  Pasaos  on  Inheritance  Tax  Law  (2d 
Ed.)  S  29;  Estate  of  Swift,  137  N.  Y.  77,  18 
L.  R.  A  709,  32  N.  E.  1096;  Frothingham  t. 
Shaw,  175  Mass.  59,  78  Am.  St  Rep.  475,  55 
N.  E.  623;  People  v.  Union  Trust  Co.,  255  lU. 
168,  Ann.  Cas.  191BD.  814.  99  N.  B.  877;  In 
re  BnUen's  BsUte.  143  Wis.  512,  189  Am.  St 
Sep.  1114,  128  N.  W.  100;  Mann  t.  State 
TreasDTsr,  74  N.  H.  845,  15  L.  R.  A.  (N.  S.) 
150,  68  AU.  130;  In  re  Dingam's  Estate.  66 
App.  DIt,  228,  72  N:  Y.  Supp.  694;  In  re  Hart- 
man,  70  N.  J.  Eq.  664,  62  Atl.  560;  State 
Probate  Court.  124r  Minn.  508,  60  L.  R.  A.  (N. 
a)  262,  145  N.  W.  390;  Commonwealth  v.  Wil- 
liams, 102  Va.  778,  1  Ann.  Caa.  434,  47  S.  E. 
867;  EsUte  of  Bittinger,  129  Pa.  St.  338,  18 
AtL  182. 

"AH  of  these  cases  were  dedded  In  favor  of 
the  right  of  the  statf  having  control  of  the 
primary  administration  of  the  estate  through 
the  application  of  the  maxim  mobilia  sequuntur 
personam;  the  well-e&tabldshed  general  role  that 
the  personal  property  of  a  decedent  wherever 
situated  Is  governed  by  the  law  of  the  domicile 
of  the  owner  both  aa  to  distribution  and  the 
right  to  succession.'* 

Such  application  of  this  rule  has  been  es- 
tablished by  a  line  of  decisions  antedating 
the  inheritance  tax.  and  as  there  Is  nothing 
In  the  enactments  creating  the  Inheritance 
tax  to  limit  or  (Aange  such  application  of  the 
rule,  it  must  be  held  under  familiar  rules  of 
construction  that  In  the  use  of  the  term  "prop- 
erty In  this  state"  the  Legislature  intmded 
it  to  have  Uie  same  meaning  as  had  already 
been  given  to  practically  the  same  expression 
In  the  laws  gomnlng  property  taxes. 

lads  mle  of  constractltm  has  been  in  force 
so  long  and  has  been  so  consistently  follow- 
ed tiut  if  It  la  to  he  changed  or  modUed  It 
tOioQld  be  by  the  Legldatore  and  not  byltbe 
courts. 

The  Judgment  Is  reversed. 

We  concur:  ANOBLLOm,  a  X;  WIL- 
BUR, X;  LENNON,  X;  LAWLOR,  X; 
8HUBTLBFF,  J, 
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MoNUTT  V.  CITY  OF  LOS  ANQELES  (tw» 
MSM).    (L.  A.  6579,  6577.) 

(Snprama  Ooart  of  OaUfornia.  Oct  1*,  192L} 

1.  MHiilolpal  wmaratlon  «»a66(3)— Conld 
obaDie  and*  of  ttraata  iDier  Strast  Im- 
provanaat  Aet  «f  IMS  to  oonforai  to  pravi- 
ooaly  aataMlikad  indoa;  Inprovaaioat" 

A  dtr,  under  Street  Lnprorement  Aet  19131 
K  If  2.  Si  could  chaoge  tlie  gride  of  a  public 
street  to  make  It  conform  to  prerloasl;  estab- 
lished grade,  it  being  unnecessary  that  the  grade 
be  concurrently  established,  in  view  of  section 
46,  defining  term  "improvement"  to  include  "es- 
tablishment, change  or  modj^cation  of  grade,  If 
any,"  and  the  legislatiTe  history  of  the  act,  not- 
viithstanding  section  1  of  the  amendatory  act 
of  1915. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Flrat  and  Sacond  Sariea, 
provement.] 

2.  Manldpal  aorrarstlmw  «s»26»(3)— City  an- 
tliorizad  to  aatibllsii  grada  for  taaaal  to  ba 
■sad  aa  pabUo  theroaihfarah 

Street  Improremant  Aet  1918^  1 1,  provid- 
ing for  Improvament  of  pnUie  street  hr  estab- 
Uahment,  change*  or  modification  of  the  grade 
of  the  atrea^  MA  to  anthorize  the  to  es- 
tablish a  gnda  for  a  tannd  to  bo  oaed  aa  a 
pvtbHc  thoEonghfare. 

3.  Mualoipal  oorporatfon  «=»293(2)— Rsaala- 
tiftii  of  intentio*  held  to  saflloieatly  doalgaate 
work  to  ba  doaa. 

Besolution  of  intention  providing  that  grade 
of  streets  shall  be  altered  as  shown  on  various 
plans  and  spedGcations  on  file  In  dty  engineer's 
office,  referred  to  for  more  particular  descrip- 
tion, held  Boffident  under  Street  Improvement 
Act  of  191%  requiring  the  reaolnUon  to  desig- 
nate the  proposed  grade,  in  absence  of  a  ahov- 
ing  that  all  tha  data  required  to  be  shown  ifas 
not  contained  In  tbe  ^aaa  and  apedflcatlona  re- 
ferred to. 

4.  Manlcipal  oorporattons  «=>294(8)— Baqnira> 
meat  thstt  olty  olerk  make  aad  Wa  aflldavft  as 
to  maillfli  notioe  of  passage  of  resolation  of 
latsatlOB  to  property  owaar*  maadatory. 

Street  Improvement  Act  191S,  |  3,  requiring 
dty  derk.  Immediately  on  passage  of  resolution 
of  intention,  to  mail  notice  thereof  to  proper 
owners,  and  to  file  affidavit  tiuit  he  has  mailed 
notices,  held  mandatory,  the  making  and  filing  of 
affidavit  being  a  Jurisdictional  fact 

5.  Maalolpal  earporatloas  «s»2M(8)— City 
olerk'a  afliavlt  as  to  aotloa  to  proper^  owa- 
ars  mast  abaw  aotloe  la  ooaipHaaoo  with  atmt- 
ats. 

City  clerk's  affidavit  that  he  has  mailed 
postal  cards  notifying  property  owners  of  pas- 
sage of  resolution  of  intention  under  Street  Im- 
provement Act  1913,  S  3,  must  show  that  the 
notice  was  mailed  to  compliance  with  require- 
ments of  the  statute,  to  give  d^  council  Jntis- 
diction  to  proceed  with  the  work. 


6.  MuBldpal  oorporallOBS  «s»2d4(8)~Glty 
olerk'a  affidavit  ooodusiva  evidoaoe  tliat  ao- 
tlca  was  properly  direotad,  nallad;  awl  dallv- 
•red  to  property  ownera. 

CUy  derk's  affidavit  that  he  mailed  poatal 
cards  giving  notice  of  psssi^e  of  resolution  of 
intention  to  proper^  ownera  under  Street  Im- 
provement  Act  1013,  I  8,  In  compliance  with 
the  statute,  is  eondnsive  evidence  that  the  no- 
tice waa  properiy  directed,  mailed,  and  dallT- 
ered. 

7.  Manldpal  oot^orafloaa  «s>294(4)— City 
derk's  aotfoo  of  passage  of  resolutloa  of  In- 
tention bdd  iRsuffldent  for  fallare  to  deaig- 
«ata  the  Improvsnant 

City  derk's  notice  to  property  ownera  un- 
der Street  Improvement  Act!  1915,  |  8,  «C  tha 
passage  of  the  readntfon  of  intention  "tor  tte 
improvement  of  R  timnel,"  ^ving  ordinance 
number  thereof,  ktld  inauffldenfc  to  give  dty 
coimdl  jurisdiction  to  proceed  with  an  Improve- 
ment otiier  than  B.  tunnd,  provided  for  in  tiie 
resolution  of  intentirai,  t^e  reference  to  the  raa- 
olntion  of  intention  bdng  inauffldent,  In  view  of 
section  44. 

8.  Eaiineat  domala  «»283— Owaer  held  not  es- 
topped fron  dalmlsg  damagsa  for  obaag*  la 
grade  of  atraet  by  attempted  prooeedlaga 
tfer  Street  tnproveneat  Aet. 

Owner  of  lot  abutting  on  street  was  not  es- 
topped from  daindng  damages  fttr  diange  in 
gnde  beeauee  of  attunptad  proceedings  1^  dty 
under  Street  Improvonent  Act  of  191S  where 
dty  eonneU  had  no  JniisdiGtion  to  proceed  with 
the  improvement  because  of  insnffidencytrfdtj 
clerk's  notice  to  property  owners  of  paasage  of 
resolution  of  intention  under  section  8. 

9.  Judgaiaot  «=3256(7)— Plaintiff  not  •■titled 
to  tntereet  though  order  direoted  ladgaieat  la 
acoordaaoo  wltb  pr^er  of  oomplaiat  dalnlag 
falaraa^  wlien  fladlaga  showed  plaintiff  aet 
MitltlMl  tharato. 

Order  granting  plaintiff's  motion  under  Oode 
OIt.  Proc.  I  663,  to  vacate  iudgment  for  defOid- 
ant,  and  directing  entry  of  Jud^ent  for  plida- 
tiff  upon  the  court's  flndbga  tt  fact;  in  neeoid- 
anee  with  the  prayer  of  complaint,  did  not  en- 
tide  plaintiff  to  amount  darned  under  cmu- 
plaint  with  Interest,  though  complaint  demand- 
ed sadi  amount  with  interest  from  specified 
date,  where,  under  the  findings,  plaintiff  was 
not  as  matter  of  law  entitled  to  Interest  on  mdi 
amount. 

lOw  Appaal  aad  arrar  »»I07I(2)  Ciiaaaaaa 
aamlaaioR  af  law  la  grMad  for  rairafial  if 
Jidgmert  la  right 
An  mosaons  eondasion  ot  law  doaa  wot 

cMistttnto  a  eanaa  of  rerersal  if  the  JodgnHait  ia 

right 

II.  Eminent  domain  ^a302--PlaiBtHr  ealag  far 
damages  for  change  In  grade  of  atraaC  aot  aa- 

titled  to  Interest. 
Owner  of  land  abutting  on  street  suing  dty 
for  damages  for  change  in  grade  of  street  could 
not  recover  interest  before  Judgment,  the  dalm 
being  nnUquldated, 
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12.  interMt  «=3l9(l)— Not  reeovar^a  before 
Jadflment  on  uaUquiAatetf  olalm. 

Plaintiff  sainf  on  an  onliquidated  daim  can- 
not ncoret  intenst  on  amoont  tdaimed  before 
judgment,  even  as  against  an  tauUTidaal  defend- 
ant. 

13.  Msnlelpal  earporatlon««=»  (002— State*  «=> 
I7f— interest  aot  recoveralrie  agaiaet  itata 

or  mnnlcIpaJity  In  absence  of  statute. 
As  asalDst  tbe  state  or  a  munitiiiality,  in* 
terest  cannot  be  recovered  except  under  ipedal 
Btatntory  aathorization. 

In  Bank. 

Appeal  from  Superior  Co  art,  Loa  Angeles 
County;  Lewis  B.  Works,  Judge. 

i^<Hi  by  Barry  W.  McNutt,  sobatltated  In 
tlie  place  and  stead  of  J.  H.  Smith,  against 
the  City  of  Loa  Angeles,  a  municipal  corpora- 
tion. Jadgment  fOr  plalntUf  for  leas  than 
amount  <dalmed,  and  both  parUea  appeaL 
Affirmed. 

Charles  8.  Bnm^  W.  P.  Mealey,  and  J. 
H.  (yOaanor,  all  of  Los  Angelea,  for  appel- 
lant. 

J.  O.  Cross,  Chas.  S.  Ccmner  and  Herbert 
Cnaer  Brown,  an  of  Los  Angeles  (D^pMn  M. 
Detmaa,  of  Los  Angeles,  of  counsel),  for  re- 
apondoiL 

SLOANS,  3.  The  lOalntUT  In  this  action 
recorered  Judgment  against  the  dt;  of  Los 
Angles,  the  defendant,  in  the  sum  of  $5,000 
for  damages  resulting  from  changing  and 
lowering  tbe  grade  of  streets  bordering  on 
plaintllTs  lot  Both  porttea  have  appealed 
from  the  judgmenL 

Tbe  defendant  appeals  on  the  ground  that 
the  street  work  complained  of  was  done  in 
conformity  with  the  Street  Improvement  Act 
of  1913,  and  ttiat  plaintiff,  having  failed  In 
sacfa  proceedings  to  make  his  claim  for  dam- 
ages as  required  by  the  act,  was  not  entitled 
to  recover  in  this  actltHi. 

The  plaintiff  appeals  on  the  ground  that  he 
was  entitled  to  Interest  upon  the  amount  of 
his  recovery,  which  was  not  included  in  the 
judgment 

The  appeals  will  be  contidered  together  In 
this  opinion. 

It  Is  conceded  by  the  defendant  that  the 
plaintiff  was  entitled  to  recover  damages  un- 
less the  city  of  Los  Angeles  had  Jurisdiction 
to  carry  on  the  work  complained  of  under 
tbe  Street  Improvement  Act  of  1913  <St.  1913, 
p.  954). 

The  plaintiff  was  the  owner  of  a  city  lot  at 
the  northwest  comer  of  the  Intersection  of 
California  street  and  Broadway.  A  tunnel 
for  street  purposes  bad  been  ccHistructed  on 
Broadway  in  tbe  year  1008  through  a  steep 
hill  lying  northerly  from  the  intersection  of 
the  streets  named.  The  southerly  opening  of 
the  cut  to  the  entrance  of  this  tunnel,  as  orig- 
inally established  and  constructed,  appears 


to  have  been  KwaaSmnUij  upon  Oie  gnUto  ot 
plaintlCTs  lot 

The  change  fcr  which  damages  are  claim- 
ed  consisted  of  cutting  down  the  grade  at  tbe 
southern  oitrance  of  the  tunnel  and  along 
plalntifTs  land  to  a  depth  of  upwards  of 
18  feet  This  tnnnel  was  originally  construct- 
ed under  an  act  of  the  Legislature  approved 
March  10, 1880,  and  acts  amradatory  thereto, 
and  in  accordance  with  j^ns  and  speclflca- 
tiona  adopted  hy  the  legislative  body  of  the 
dty,  and  was  accepted  and  thereafter  used 
as  a  public  way  by  the  city  for  many  years. 
There  seems  to  have  been  no  formal  eetablleh- 
ment  of  the  grade  for  the  floor  of  tbe  tunnel 
at  the  time  It  was  constructed. 

It  Is  alleged  in  the  third  amended  com- 
I^lnt  the  avermrats  of  which  are  stipulated 
and  htid  by  the  findings  to  be  true^  that  "on 
the  9th  of  July,  1012,  the  teoneU  of  the 
dty  duly  adopted  an  ordinance  cihanglog  and 
estabUshtng  the  grade. <^  GatUComla  atreet 
and  of  North  Broadway,"  and  that  Qie  grades 
thus  established  are  ttie  gradea  to  wbldi  At- 
kinson (the  contracts  with  the  dty)  rednoed 
these  streets  1^  tbe  work  her^tnabove  men- 
tioned. The  complaint  also  alleges  that  on 
tbe  asth  of  March,  1913,  the  council  adopt- 
ed an  ordinance  •aatatdlsblng  tbe  grade  (tf 
the  Broadway  tunnel.  In  eoafomdty  to  the 
grade  ttiereafter  used  and  ctnfOTmed  to  by 
said  contractor. 

At  any  ratab  If  any  aotluHrlty  mated  for 
changing  tJtie  lAyalcal  grade  of  tbe  atveeta 
and  tunnd  adjacent  to  pbUnttfTa  lot  under 
the  proceedings  thereafter  had.  It  was  by  ac- 
tion ta  the  dty  council  taken  prior  to  and 
independently  of  tbe  isoceedlnga  under  the 
act  of  1918. 

Plaintiff  states  his  grounds  of  objection  to 
the  work  complained  of  as  follows: 

"1.  (a)  The  legislative  body  ot  the  dty  of' 
Los  Aztgeles  had  no  power  under  the  Street  Im- 
provement Act  of  1013  to  order  the  grading  and 
improvement  of  California  Street  or  North 
Broadwty  tunnel,  because  the  official  grade  of 
these  streets,  hi^ways  or  thoroughfares  had  al- 
ready been  established  before  the  passage  of 
tbe  ordhisnee  oi  Inteotion  to  order  soch  grad- 
ing and  improrement  (passed  October  ^  1918), 
and,  as  appears  upon  tbe  face  of  said  ordinance, 
the  grading  and  improvement  of  said  streets, 
highways,  or  thoroughfares  was  ordered  to  con- 
form to  the  official  grade  thus  theretofore  es- 
tablished. 

"2.  The  ordinance  adopted  by  the  legisladve 
body  of  the  dt?  of  Loe  Angeles  on  Marcb  26, 
1013,  purporting  to  establish  tht  grade  of  the 
Broadway  tunnel,  was  illegal  and  void.  Thus, 
for  tbe  following  reasons: 

"(a)  There  wss,  at  that  time,  no  law  of  this 
state,  and  no  provision  of  the  charter  of  the 
dty,  which  authorized  that  body  to  establish  the 
grade  of  a  tunnel  used  for  purposes  of  public 
travel. 

"(h)  As  appears  by  the  facts  found,  the  grade 
of  the  Broadway  tunnel  bad  been  offldally  ea- 
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tablisbcd  !n  the  year  of  1898.  In  accordance 
with  the  official  grade  thus  establiBhed  the  tan- 
nel  had  been  constructed,  and  npoD  that  grade 
the  public  travel  had  passed  for  12  years  and 
more.  No  ordinance  chaoeing  that  grade  eonM 
legally  be  adopted  nnder  the  pretense  of  orig- 
inally eBtabliehing  aA  official  grade,  even  if  it 
were  assumed  that  power  existed  either  to  e»- 
tabllsh  or  change  the  grade  of  snch  tuccel. 

"3.  The  Street  Improvement  Act  of  1913  has 
no  application  to  such  underground  tunnels  as 
was  the  Broadway  tunnel;  and,  therefore,  aU 
the  proceedings  set  forth  in  the  findings  of  fact, 
so  far  as  th«y  affect  that  tiumd,  are  illegal  and 
void. 

"4.  Were  it  conceded  that  under  the  Street 
Improvement  Act  of  1013  the  legislative  body 
of  the  city  of  Los  Angeles  was  invested  with 
the  power  to  order  done  the  improvements  de- 
scribed in  its  ordinance  of  intention  adopted  on 
the  8th  day  of  October,  1913,  that  body  had  no 
power,  under  the  facts  here  found,  to  paw  the 
ordinance  ordering  said  work  to  be  dcme.  And 
this  for  the  following  reasons: 

"(a)  The  city  clerk  never  made  or  filed  the 
affidavit  required  by  section  3  of  said  act. 

"(b)  The  affidavit  which  the  derk  did  make 
shows  upon  its  face  that  the  notices  which  he 
mailed  Ad  not  conform  to  the  requirements  of 
safd  act" 

[1]  A  debatable  question  arises  nnder  tbe 
first  objection  above  stated.  Does,  or  does 
not,  the  Street  Improvetoent  Act  as  adopted 
in  1913  autbOTlze  the  physical  improvement 
and  change  a£  gnUIe  of  a  pabllc  street  Inde- 
pendently  of  a  concurrent  establlshmeiLt, 
change  or  modlflcftttCHi  of  the  official  or  paper 
grade  in  the  same  proceeding? 

The  language  such  act  as  It  stood  whei 
the  work  bere-^vas  undertaken,  m  <&r  as  It  aias 
any  bearing  on  this  point,  and  eliminating 
for  the  sake  of  clarity  portions  of  the  text 
whldi  have  no  relattcm  to  the  p<^  at  Issue, 
is  as  follows  (Stats.  1913,  p.  954  et  seq.): 

Section  1.  "Whenever  the  public  interest  or 
convenience  may  require,  the  l^islative  body 
of  any  dty  Is  hereby  empowered  to  estailisA  or 
change  or  modify  the  grade  of  any  pubUo  ttreet, 
lane,  alley,  court,  place,  or  right  of  way  in  said 
Ats,  •  •  •  end  •  •  *  to  order  the  whole, 
or  any  part,   •   •   ♦   of  such  public  street 

•  •  •  to  be  improved  to  conform  to  ««ch  o/- 
/!cioI  grade." 

Section  2.  "Before  ordering  any  establish- 
ment, change  or  modification  of  grade  or  any 
improvement  described  in  section  one  herein, 
the  said  legislative  body  shall  pesa  an  ordi- 
nance or  resolutimi,  declaring  its  intention  so 
to  do,  *  *  *  ie^gnaiing  the  proposed  grade, 
describing  the  proposed  improvement,  fixing  a 
time  and  place  for  the  hearing  of  protests 

*  *  *  and  specifying  the  exterior  bounda- 
rica  of  the  district  of  land  to  be  benefited  by 
said  improvement" 

Section  5.  "If  no  protests  are  filed,  •  •  • 
or  if  proteata  are  filed,  and  after  hearing  are 
denied,  *  *  *  the  legislative  body  shall  have 
jurisdiction  to  order  the  establishment,  change 
or  modification  of  grade  and  the  improvement 
d«cribcd  in  the  ordinance  or  resolutifHi  of  in- 
tention.  Having  acquired  such  jurisdiction,  it 


shall  by  (x^Inance  or  resolution  order  the  ee- 
tablishmoit,  change  or  modification  of  grade 
and  aach  Improvement  to  be  made." 

Section  46.  'The  tera  Improvement^  in- 
cludes the  establishment,  diaage  or  ntodlflea- 
tjon  of  grade,  if  any,  and  all  of  the  improve- 
ments mentioned  in  section  one  of  this  act." 

The  title  to  this  act  declares  it: 

"An  act  to  provide  for  the  establishment  and 
change  of  grade  of  public  streets,  *  *  •  and 
providing  for  the  improvement  thereof,  In  cases 
where  any  damage  to  private  proper^  would 
result  frwtt  such  improrement** 

The  ItaBcs  used  in  the  foregoing  quotatiMis 
are  supplied  to  emphagize  the  constroction 
contended  for  by  plalntifr. 

In  defining  the  and  ptirpose  of  this 

act  It  Is  apparent  that  all  references  to 
change  of  grade  and  Improvem^t  work  are 
made  conjunctively.  The  only  constmctlTe 
basis  for  a  different  interpretation  is  the  use 
of  the  term  "if  any,"  in  section  46,  refer- 
ring to  the  preceding  words  "establishment, 
change,  or  modification  of  grade." 

Coonsel  for  the  appellant  ai^e  that.  If  a 
concurrent  establishment  or  change  of  grade 
was  on  essential  and  prerequisite  condition 
in  every  Instance  to  any  physical  improve- 
ment of  a  street,  under  thb  act,  the  expres- 
sion "if  any"  could  find  no  place  or  aignlfl- 
cance  in  tbe  application  there  given  to  the 
word  "improvement."  There  is  force  In  the 
suggestion.  Tbe  word  "improvement,"  as 
used  In  the  act,  is  defined  to  cover  proceed- 
ings which  authorize  the  physical  grading  of 
the  street,  and  a  concurroit  change  of  the 
oflBcial  grade,  "if  any." 

But  a  more  potent  reason  for  such  con- 
struction comes  from  a  consideration  of  the 
history  of  this  act  The  Legislature  of  1909 
enacted  two  separate  measures  for  street  im- 
provement, one  known  as  the  Change  of 
Grade  Act  (Stats.  1909,  p.  1018),  whldi  pro- 
vides a  procedure  for  chan^ng  the  official 
or  paper  grades  of  streets,  without  any  con- 
current physical  work  therecxi,  and  the  other 
known  as  the  Hammond  Act  (Stats.  1909,  p. 
1042),  which  established  a  proceeding  for  ac- 
tual street  work  where  the  grades  were  al- 
ready established.  But  no  provision  was 
made  in  either  act  for  a  condition  where  it 
might  be  desirable  to  change  or  establish  a 
grade  and  authorize  the  work  of  improve- 
ment concurr^tly. 

Construed  as  appellant  cont^ds  for,  the 
Street  Improvement  Act  of  1913  here  under 
consideration  very  sensibly  remedies  this 
omission  by  permitting  in  the  same  proceed- 
ing the  governing  body  of  a  city  to  take  pro- 
ceedings for  the  physical  grading  and  im- 
provement of  a  street,  and  at  the  same  time 
where  there  is  no  official  grade,  or  a  change 
of  grade  was  desired,  to  establish  such  grade. 

The  act  of  1913,  It  will  bo  sten  by  com- 
parison, while  It  repeals  the  Hammond  Act 
of  1900,  is  a  substantial  iMnactment  tiiereof. 
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with  the  luocnpontlaB  of  the  prarlston  for 
«9tabUdiiiiff  or  duuu^  the  grade  concur- 
rently  where  sndi  need  exists;  and  the  man- 
ner In  which  the  amendment  of  the  atatate 
Is  made  and  the  obvious  reascms  therefor, 
would  Indicate  that  it  was  not  Intaided  to 
cbange  the  (^ration  ot  the  law  In  cases 
irtiere  grades  woe  already  estabUshed,  bat 
meRAy  to  rap^anent  the  former  prorWon 
by  allowing  coocnrrent  changes  of  grade 
where  reqnired,  without  the  necessity  ot  a 
separate  and  Independent  proceeding. 

It  Is  true  that  the  act  of  1913  Is  at  least 
open  to  the  criticism  of  being  ambiguous  and 
uncertain  as  to  its  Interpretation  in  this  re- 
spect. Tbe  Legislature  has  api>arently  fallen 
Into  the  error  so  common  in  l^al  parlance 
of  using  tbe  conJunctlTe  article  "and"  where 
the  disjunctive  "or"  Is  Intended.  But  tMs 
can  be  disregarded  If  the  obvloua  purpose  of 
the  act  and  the  Intention  Indicated  by  other 
phraseology  Justify  It 

It  is  strongly  Insisted  by  respwdent  that 
the  subsequent  amaidments  to  section  1  of 
this  act  show  the  legislative  Interpretation  to 
have  been  that  the  statute  did  not  In  Its  orig- 
inal form  authorize  actual  grading  work,  ex- 
cept where  the  t^dal  grade  was  changed  or 
established  In  the  same  proceeding. 

Section  1  of  the  act  of  1013  was  amended 
In  1915  (Stats.  1915*  p.  1217)  by  adding  a 
provlBCK 

'^at  wbererer  the  offldal  grade  of  any  sadk 
public  street  •  *  *  has  been  theretofore  ss- 
tablished,  changed  or  modified  in  any  manner 
anthorlMd  by  lav,  the  legislative  body  of  said 
dty  may  ordw  •  •  *  mch  public  street 
*  *  *  to  be  hnproved  Dndar  Out  prorlshms  of 
this  act." 

The  conciusltn  urged  by  reqwndent  does 
not  necessarily  follow.  It  is  oftoi  the  f nnc- 
tl<Mi  ct  an  amendment  to  remove  just  such  nn- 
certaflnty  ^and  ambiguity  as  It  Is  idalmed 
exists  herev  by  expressing  tbe  point  involved 
in  obacniity  In  language  that  cannot  be  mls- 
nnderstood  (Independent  School  District  v. 
KeUey,  120  Iowa.  119,  91  N.  W.  284;  Alex- 
ander V.  Mayin-  of  Alexandria,  5  (^randi.  1* 
8  li.  Ed.  19). 

It  is  obvloasly  the  part  of  reason  and  com- 
mon sense  that  tbe  Legislature  should  have 
Intended  by  the  original  enactm^t  of  tbe  act 
of  1913,  to  supplement  tbe  law  as  announced 
In  the  Hammond  Act  of  1909,  by  extending 
its  scope  to  apply  to  the  Improvement  of 
streets  where  an  establishment  of  grade  has 
not  already  been  made,  by  providing  a  con- 
current procedure  for  that  purpose  where 
needed,  rather  than  to  Itmlt  its  application 
alone  to  streets  where  such  concurrent 
change  of  grade  is  required,  that  every  In- 
tendment of  the  statute  should  be  applied  to 
the  broader  construction. 

We  are  of  the  opinion,  thertfore,  that  the 
dts  eouncU  had  Joriadictlon  to  proceed  under 


this  statute  with  ft  View  to  oontneting  for  tbe 
work  cwnplalned  ot  In  eonf ormity  to  previ- 
ously established  grades. 

There  is  no  suffldent  Justification  for  the 
collateral  attack  in  this  action  upon  the  rag- 
nlarify  and  validity  ot  tha  proceedings  mder 
which  the  official  grades  ot  1b»  Broadway 
Tunnel  and  California  street  and  North 
Broadway  were  estabuehed.  Tbe  cooB^lnt 
ttw^  alleges  that  the  grades  on  Oallfomta 
street  and  North  Broadway-  to  wUch  the  oon* 
tractor  conformed  were  duly  adopted  by  an- 
mdinanoe  of  tiie  oonncll  on  Oe  Wx  ot  Jnly, 
1912.  As  we  gather  from  the  record,  no  part 
of  the  tnnn^  proper  was  iQMm  or  crattgaooi 
to  the  ^SfportT  ot  plaintiff,  lliat  part  of  tbe 
street  lying  along  the  North  Broadway  aide 
of  plaintlirs  lot;  as  we  unterstand,  was  ooctt- 
[ded  by  tbe  cut  ccnnplalned  of  leading  to  the- 
southcaly  opening  of  the  tnnneL 

So  tax  as  damage  to  plaintiff's  land  Is  con- 
cerned, the  change  of  grade  of  the  tunnel  Is- 
not  matCTlal.  It  Is  only  as  the  right  to  lower 
the  floor  of  tbe  tnnnd  affects  tbe'JiitlBdlatloft 
of  the  city  to  jHroceed  in  the  matter  Oiat 
It  becomes  significant  Tbe  com^alnt  also  al- 
leges tbe  adoptl<m  of  an  ordinance  on  tbe- 
28th  of  Mareta,  1913,  establishing  tbe  grade 
to  which  the  contractor  later  lowered  thr 
floor  of  the  txmnel,  and  also  sets  out  such- 
ordinance  as  Exhibit  O  of  tbe  oomiOatnt. 

Nothing  aiH>ears  In  the  conplaint  atta(^g 
the  regularity  or  validity  of  the  proceeding 
for  the  adoption  of  theee  ordinances. 

[I]  The  objection  that  there  was  no  antluw- 
Ity  onder  Qw  Street  Improvement  Act  ot  191S- 
to  estabUsb  a  grade  for  a  tnnnti  to  be  used 
as  a  pntdic  tboroagfafare  la  sot  pressed  in  re- 
spcmdent^  brief.  In  any  event,  we  tbiak-  the 
act  sufficiently  anUiOTlBes  tnnnd  work.  Sec- 
tion 1,  in  antborlstag  streets  t»  be  improved' 
to  flstabUabed  grades,  Inclndes  as  part  of  tbe 
authorized  work  the  construction  of  "cul- 
verts," '^ridges,"  and  "tuands."  The  con- 
struction of  a  bridge  over  a  diasm,  or  the- 
borlng  of  a  ttmncA  throngfa  an  obstructlng- 
hillslde,  would  be  integral  parts  of  the  actual 
highway  improvement,  and  not  a  mere  acces- 
sory structure.  Bailey  v.  Hermosa  Beach, 
192  Pac.  712.  In  the  case  of  Thompson  v. 
Hance,  174  Cal.  672,  163  Pac.  1021,  which 
held  that  tunnel  construction  was  not  au- 
thorized under  the  Vrooman  Act  as  amended' 
in  1911,  tbe  court  was  considering  a  atatute- 
which  <Hily  mentioned  tunnels  as  obviously 
Intended  for  drainage  purposes  In  connection 
with  tbe  street,  the  reference  being  to  tun- 
nels, sewers,  ditches,  •  •  •  conduits,  and 
channels  for  sanitary  and  drainage  pur- 
poses." 

[I]  Plaintiff  further  attacks  tlie  jurlsdlc- 
tlm  for  tbis  procedure  on  the  ground  that 
the  resolution  of  intention  did  not  designate 
the  grade  upon  which  the  work  on  tbe  tunnel 
was  to  be  done.  The  act  of  1918  provides 
that  before  ordering  any  stceet  work  under- 
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mdi  act  tlM  legUattTe  body  of  the  city  "abaU 
piM  «n  ordinance  or  resolution  declaring  Ita 
intention  to  do  bo,  *  *  *  designating  tbe 
proposed  grade."  It  may  be  questioned  if 
the  requirement  to  designate  "the  proposed 
grade"  applies  where  the  grade  is  already 
established,  but  rather  refers  to  proceedings 
where  an  establishment  or  change  of  grade 
Is  contempbcted  concurrently  with  the  physi- 
cal Improvement  of  the  street  The  Ham- 
mond Act  of  1909,  upon  which  we  have  seen 
the  present  act  is  based,  and  wUdi  only 
dealt  with  street  improvements  where  the 
grades  were  already  established,  did  not  di- 
rect any  reference  to  the  grade  in  the  resolu- 
tion of  IntenticHL.  In  other  words,  In  this 
proceeding  there  was  no  "proposed  grade," 
the  grade  having  previously  be^  established. 
This  resolution  does,  however,  provide  that 
the  work  shall  be  constructed  as  shown  on 
various  plans  and  speciflcatlms  referred  to 
for  more  particular  description,  and  on  file 
in  the  city  engineer's  office. 

It  Is  not  alleged  In  the  comidalnt,  does  not 
affirmatively  appear  from  the  resolution  it- 
atit,  and  is  not  found  by  the  .court,  tliat  all 
tbe  data  required  to  be  shown  was  not  om- 
talned  In  the  plans  and  specifications  referred 
ta  If  this  reference  makes  the  speciflca- 
tUms  a  inrt  of  the  resolution  of  int^tiim, 
we  cannot  Infer  that  all  tbe  information  re- 
quired was  not  contained  In  such  specifica- 
tions. 

In  Ohase  t.  Trout,  146  Cal.  850.  368,  80 
Pac.  at,  Ifr.  Justice  Shaw  writing  the  c^- 
loD,  It  is  held  that  a  reference  to  plans  and 
speclflcatlons  on  file  will  serve  to  make  soffl- 
cient  the  description  ot  the  work  in  a  reeo- 
lutlMt  of  this  diaracter  where  by  the  terms 
ot  the  description  In  the  resf^utlon  Its^  it 
would  be  T(rid,  and  that  It  la  not  required 
that  Bueh  plans  and  epedflcations  ahoiild  be 
published  as  part  of  the  rasolotion. 

In  the  case  befbre  us  counsel  for  plaintifF 
redte  in  their  notice  ol  motion  for  Judgment 
tn  plalntUTa  favOT  on  the  flndings  that  It 
appears  upon  the  face  of  the  ordinance  that 
"the  grading  and  Improvement  of  said  streets 
and  hiig^waTa  or  thonnxgbfares  was  ordered 
to  cMifona  to  tlw  offldal  grade  tbua  Chereto- 
fore  established." 

Another  and  more  serious  objectlcm  to  the 
validity  of  theee  proceedlngB  under  the  Street 
Improvwunt  Act  of  1018  ia  the  aUeged  fail- 
ure of  the  dty  derk  to  make  an  affidavit  be- 
fore tbe  work  was  mUmnH  that  he  had  mail- 
ed postal  cards  to  the  property  owners  with- 
in the  aaeeasment  district  coDtainlng  the  no- 
tice required  by  tbe  statute  of  the  proposed 
improvement.  Sectbm  8  of  the  act  requires 
that  the  tity  d«k  shall,  immedlatdy  upon  the 
passage  of  the  reeolutloft  oC  Intention*  mall 
to  each  of  sodi  propwty  ownwa  a  postal 
card  giving  notice  of  the  passage  of  the  reso- 
lution of  Intoition,  "the  name  <tf  street  to  be 
improved,  and  between  what  streets  tocated." 
It  la  tben  further  provided  as  foltowat 


"Tbe  dty  deric  riian  faamedlatdy  upim  the 
completion  of  the  mafling  <^  said  cards  file  In  tbe 
office  of  the  superintendeiit  of  streets  an  affi- 
davit settiog  forth  the  time  and  manner  of  bis 
compUaoce  with  this  regairement;  provided, 
that  the  failure  of  tbe  dty  derk  to  address  said 
cards  or  any  of  them  to  the  tme  owners  of 
said  property,  or  to  midl  said  cards,  or  the  fSil- 
ore  of  the  property  ownma  to  reedve  the  same, 
■ball  in  no  wise  sflect  tbe  valitfty  of  tbe  pro< 
eeedioga  or  prevent  the  legislative  bodj  from 
acquiring  Jarisdictlon  to  order  the  work;  pro- 
vided, however,  that  tbe  legislative  body  shall 
not  pass  any  ordinance  or  resolntion  ordering 
the  work  nntH  such  affidavit  Is  made  and  filed 
as  herdn  prescribed.** 

[4]  The  making  and  filing  of  this  afildavit 
Is  mandatory  and  jurisdictional  as  affecting 
the  power  of  the  dty  council  to  pass  an  or- 
dinance ordering  the  performance  of  the 
work.  The  reservation  made  in  the  proviso, 
that  failure  in  &ct  in  properly  addressing  or 
mailing  or  delivering  said  cards  shall  in  no 
wise  affect  the  validity  of  the  proceedings. 
Is  dearly  intended  to  avoid  the  imcertalnt? 
and  complication  that  would  inevitably  arise 
if  the  proceeding  could  be  attacked  for  fail- 
ure to  reach  any  one  or  several  of  the  In- 
terested property  owners  with  such  cards  by 
making  tbe  affidavit  cmidndve  evidence  of 
the  facts  aUeged;  but  the  negative  provi- 
sion contained,  that  such  failure  in  the  actual 
making  and  ddivery  would  not  Invalidate 
the  proceedings,  or  destroy  Jurisdiction,  cou- 
pled with  the  final  proviso,  that  tbe  Ic^sla- 
tive  body  "shall  not  pass  any  ordinance  or 
resolution  ordering  the  work  until  sudi  affi- 
davit is  made  and  filed  as  herein  prescribed" 
emphasizes  the  intaitl<m  of  the  Legislature 
to  make  such  affidavit  a  conditlcm  of  Juris- 
diction to  take  further  actl(Hi. 

[S,  I]  There  was  an  affidavit  made  and  filed 
In  this  Instance.  The  vital  question  la.  Did 
it  meet  the  substanUal  requlrments  of  the 
statute?  Obviously,  an  affidavit  by  the  deric 
that  he  bad  mailed  notice  of  intention  to 
pave  the  Ai^lan  way  would  not  suffice  In 
this  case.  In  order  to  conform  to  the  re- 
quirement of  the  statute  the  affidavit  must 
show  that  the  notice  mailed  was  in  compli- 
ance with  the  requirements  of  the  law. 
When  this  is  done  tbe  affidavit  becomes  con- 
clusive evidence  that  sudi  notice  was  prop- 
erly directed,  mailed,  and  delivered,  but  tbe 
notice  Itself  must,  at  course,  confram  to  the 
statute. 

[7]  The  notice  whidi  tfae  derk  did  make 
affidavit  that  he  had  mailed  was  as  follows: 

"lioa  Angeles,  GaL,  Oct  22,  1013. 
"Ton  are  hereby  notified  that  on  tbe  9th  day 
of  October,  1913,  the  legislative  body  of  the 
city  of  Los  Angeles,  California,  by  virtue  of  the 
street  improvement  act  of  1913,  passed  an  ordi- 
nance (resolution)  of  intention  numbered  28,413 
(new  series)  t<a  the  improvement  of  Broadway 
tonnd.  Protests  wfll  be  beard  on  the  19ch  day 
of  November,  IMS.  at  the  hour  of  ft  o'dock  a. 
m.  in  the  coauG&  ehamber  of  said  dty. 
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"Tour  property  it  hi  the  district  to  b»  u- 
■eased  for  thu  improT«meiit 

"Ohaa.  Lb  Wnde.  CSt^  Cleric.'* 

Ttiree  cUatlnct  Improrements  were  Indnded 
In  the  resolution  ot  Intentlon'BroadwBy 
tunnel  betweep  Tempto  street  and  Sunset 
bonleyard,  CaUfomia  street  between  North 
Broadway  and  Hill  strast,  North  Broadway 
between  Temple  street  and  California  street. 
In  tha  notlee  certified  to  1^  tin  affidavit  tiie 
<Hily  reference  to  Oie  location  of  the  work 
proposed  la  In  the  words,  "  for  the  Improre- 
meat  tjf  Broadway  tnnnd.**  Is  this  the  no- 
tlce  called  for  by  the  statute  and  required 
to  be  certifled  to  In  the  affldavltt 

Hie  change  in  the  streets  for  which  plaln- 
tUE  claimed  damages  was  not  In  the  Broad- 
way tunnel,  but  on  North  Broadway  and 
California  street  He  may  have  been  Indlf- 
ferent  to  Improvements  to  be  made  In  tha 
tnnn^  and  willing  to  bear  his  portion  of  the 
assessment  therefor  wfthoot  further  Investi- 
gation. The  law  required  specUlc  notice  of 
the  -work  proposed  on  these  other  streets. 
There  was  nothing  in  the  notice  certifled  to 
that  can  be  said  to  have  put  a  property  own- 
er on  inquiry  as  to  the  Inclusion  of  any  other 
work  than'  the  improvement  of  the  tunnel, 
and  there  was  nothing  on  the  face  of  the 
notice  to  suggest  that  the  proposed  Improve- 
moit  would  extend  to  propoty  In  the  other 
localities.  If  there  had  been  It  might  well 
be  said  that  the  property  owner  was  put  on 
Inquiry,  and  Should  have  gone  to  the  reo> 
iffds  Ua  particulars. 

That  it  was  not  the  ledGlatlve  purpose  to 
make  reference  to  the  resolutftm  of  Intention 
hdp  out  tbe  notice  in  qnestlcm  Is  indicated 
by  the  inrovltfon  of  section  44  of  the  act  that 
in  "an  resolutions,  notices,  wders  and  de< 
terminations  subsequent  to  the  *notice  of 
street  work*  a  description  of  the  work  by 
reference  to  the  ordinance  or  resolntlfm  of 
Intention  shall  be  snffldent."  This  notice  was 
not  enbseqnent,  but  prior  to,  or  at  least  con- 
current with,  the  notice  of  street  work. 

The  decision  of  the  Court  of  Appeal,  Beale 
V.  City  of  Santa  Barbara,  32  Cal.  App.  236, 
243,  162  Pac.  657,  dted  by  counsel  for  ap- 
pellant, does  not  apply  here,  for  the  reason 
that  Buch  aGSdavlt  of  mailing  postal  notices 
there  Involved  was  not  made  a  condition  pre- 
cedent to  ordering  the  work,  under  the  Vroo- 
man  Act  as  then  In  force,  which  was  under 
omslderatlon  In  that  case.  Neither  is  there 
room  for  aiq;>Ucation  of  the  rule  r^erred  to 
In  Bailey  v.  Hermosa  Beach,  192  Pac.  712, 
that  ]arl8dicti<»i  does  not  depend  upoa  rec- 
ord evidence  or  affidavit  of  notice,  but  upon 
the  fact  of  notice.  In  this  case  the  statute 
makes  the  affidavit  of  mailing  the  exclusive 
and  conclusive  proof  of  the  fact  of  notice, 
and  there  is  no  allegation  or  offer  of  other 
proof  that  the  law  was  complied  with.  In 
fact,  the  aflldaylt  Itsdf  contains  tbe  looof 


that  the  notice  mailed  was  not  the  notice  re- 
quired by  tbe  statutes 

[I]  We  see  no  escapa  from  the  conclusion 
that  In  this  absrace  of  a  eubstanttal  com- 
pliance with  the  law  relating  to  the  mailing 
of  such  notice  there  was  a  failure  of  Juris- 
diction to  order '  the  street  improvements 
from  which  plaintlfCs  claim  for  damages 
arose.  It  follows  that  plaintiff  was  not  ^ 
topped  by  such  attempted  proceedings  from 
pursuing  his  relief  in  this  action. 

In  view  of  the  conclusion  thus  reached 
up<Hi  th«  merits  of  Oils  proceeding,  It  Is  per- 
haps unneoessBzy  to  pass  upon  plaintiff's  ob- 
jection that  the  appeal  was  not  proporly 
taken. 

We  have  not  heretofore  referred  to  the 
fact  that  Judgment  In  this  action  was  origi- 
nally for  the  defendant,  and  that  such  Judg- 
ment  was  vacated  and  a  Judgment  on  the 
findings  altered  for  plaintiff.  In  pursuance  of 
a  motion  under  eection  663  of  the  Code  of 
Civil  Procedure.  The  appeal  Is  from  this 
final  Judgment,  and  it  is  the  contention  of 
plaintiff  that  it  should  have  been  from  the 
order  directing  the  new  Judgment.  Without 
dlscnsdng  the  merits  of  the  question  thus 
raised.  It  Is  sufficient  for  the  purposes  of  this 
decision  that  a  motion  to  dismiss  this  appeal 
on  tbe  grounds  stated  was  heretofore  pre- 
sented to  this  court  and  denied.  The  cir- 
cumstances attending  the  rendition  of  the 
new  Judgment,  howev^,  become  material  in 
the  consideration  of  the  appeal  taken  by 
plaintiff. 

[9]  The  pray»  of  tbe  third  amended  com- 
plaint was  that  plaintiff  recover  Judgment 
for  $5,000  damages,  with  Interest  thereon 
from  the  Ist  day  of  September,  1916.  In 
granting  the  motion  vacating  tbe  first  Judg- 
ment for  def^dant  and  directing  Judgment 
for  the  plaintiff,  the  order  ot  the  court  rfr* 
cites  as  follows: 

"OAa  ^ataitira  motion  to  att  aside  and  va- 
cate the  judgment  (based  upon  findings  of  fact 

made  by  the  conrt)  heretofore  rendered  against 
him  and  entered  on  the  24th  d&f  of  December, 
1919,  and  to  enter  upon  said  findings  a  judg- 
ment in  the  plaintUTs  favor  in  accordance  with 
the  prayer  of  Ms  third  amended  complaint,  filed 
here  on  the  24th  of  November,  1919,  came  on 
regularly  to  be  heard  on  the  20th  day  of  Janu- 
ary, 1920,  the  parties  appearing  by  their  re- 
spective coontel,  wherenpsn,  after  argument 
heard  from  botii  sldss,  the  cwat  being  duly  ad- 
vised, grants  said  motiim  and  orders  that  judg- 
ment be  entered  accordingly." 

Tbe  Judgment  thereafter  made  and  entered, 
after  reciting  the  fbnsoing  order,  decrees 
as  follows: 

**Wberefore,  It  is  now  ordered,  adjudged  and 
decreed  that  the  condusions  of  law  heretofore 
announced  be  amended  and  corrected  hj  strik- 
ing oat  said  condusions  bs  the  same  now  appear 
in  the  findings  of  fact  and  conclusions  of  law 
and  sabstitating  In  Hen  thereof  the  following: 
As  condnrions  ^  law  from  these  facts  the  court 
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deddea  that  tbe  plalatifl  is  entitled  to  jndgment 
acGordioK  to  the  prayer  of  Ub  third  amended 
complaint  And  It  Is  further  ordered,  adjudged, 
and  decreed  that  the  Jadgment  heretofore  en- 
tered herein  on  the  24th  day  of  December,  1919, 
b«  and  the  same  la  hereby  set  aside  and  racated, 
and  that  the  plaintiff  do  hare  and  recover  from 
the  defendant  the  sum  of  $5,000,  tocether  with 
his  costs.** 

Thereafter,  on  tbe  0th  day  of  April,  1020, 
Jndgment  was  entered  for  the  plalntlfF  for 
$5,000  damages,  but  without  interest.  Plain- 
tiff et  tbe  time  objected  to  tbe  entry  of  a 
Judgment  without  interest  as  not  being  In 
accord  wlb  tbe  orAer  of  the  court  directing 
snob  Judgment,  but  tbe  court  ovMTuled  tbe 
objection  and  caused  tbe  Judgment  to  be  en- 
tered without  Interest,  to  which  ruling  plain- 
tiff excepted. 

No  question  la  raised  by  ttie  defendant  as 
to  the  regularity  of  tbe  proceedings  on  tbe 
motion  under  section  668,  Code  <^  Civil  Pro> 
cedure.  Tbe  new  Judgment  Is  therefore  to 
be  considered  precisely  as  though  It  wer» 
founded  on  original  findings  of  fact  and  con- 
duslona  of  law.  PlalnttflTs  rights  in  tbe 
jtremlses  are  to  be  measured  by  the  findings 
of  fact  rather  tban  tbe  condu^ona  of  law, 
and  if  tbe  facts  do  not  entitle  him  to  Interest 
be  la  not  prejudiced  by  the  Judgment 

[10]  Tbe  trial  court,  under  section  663, 
Code  of  ClTll  Procedure,  still  had  jurlsdlo* 
tion  to  further  amend  Its  conclusions  of  law 
If  tbey  dl6  not  confond  to  the  findings  of 
fact  Tbis,  perhaps,  would  have  been  tbe 
consistent  course,  but  If  undw  tbe  findings 
of  fact  plaintiff  is  not  entitled  to  recover  in* 
tereet  he  would  not  be  entitled  to  relief  on 
this  appeal.  An  erroneous  conclustcm  of  law 
does  not  constitute  a  cause  of  reversal  if  the 
Judgment  la  right  Spencer  v.  Duncan,  107 
CaL  42S,  40  Fac.  B4d;  Belm  v.  Duncan,  8  CaL 
4B4;  Bleven  v.  Freer,  10  Cal.  172. 

[11,  IS]  Aa  baa  already  been  shown  1^  tta 
renvd,  tbls  Judgoient  was  for  damagaa  aris- 
ing from  the  unlawful  changing  of  the  street 
grade  In  fhmt  of  plaintUFs  premises  by  the 
of  Loe  Angeles.  Tbe  dalm  aued  aa  was 
unliquidated,  and  could  not  draw  interest 
befbre  Judgnient  ev«t  aa  against  an  Individual 
defendant  Farltina  v.  Blauth,  163  OaL  782, 
127  Pac.  60;  CoK  v.  McLaughlin,  76  CaL  90, 
18  Pac.  100,  0  An.  St  Bep.  164. 

[II]  Aa  against  the  state  or  a  monldpality 
ttiweof,  interest  cannot  be  recovoed  accept 
under  qtedal  atatotcwy  antborlxatlon.  Snge- 
bretaon  v.  Olty  of  San  Di^  197  Pac  661 ; 
Savings  Sodety  v.  San  Frandsco,  131  CaL 
856, 863,  63  Pac.  665. 

The  appeal  by  plaintiff  ia  Qierefore  also 
without  mrait 

Tbe  Judgment  la  afflmed. 

We  concur:  ANGBLLOTTI.  C.  J.;  LEN- 
SiON,J.',  LA'WLOB,J.;  SHUBTLBFF.  J. 


RABE  V.  LLOYD  at  al.   (L.  A.  7069.) 

(Supreme  Court  of  California.  Oct  20,  1921.) 

Appeal  aad  arrer  «E942a-FaUBre  of  ooUoe  of 
appeal  te  spoolfy  ooart  t»  wklch  takea  held 
■ot  groaad  for  MsoHssal. 

Under  Code  Oiv.  Proc.  |  941b,  relating  to 
appeals  by  alternative  method,  and  requiring 
the  notice  to  state  to  which  coart  the  party 
appeals,  failure  of  aucb  notice  to  specify  the 
court  in  an  appeal,  wbere  the  Supreme  Gonrt 
was  the  only  court  to  which  such  appeal  would 
lie,  was  not  ground  for  reversal,  eapecially  in 
view  of  Const  art.  6,  |  4,  forbidding  appeal 
to  be  dismiased  when  not  taken  to  the  proper 
court  bat  to  b«  transferred. 

In  Bank. 

Appeal  from  Supnior  Court,  San  Dlo^ 

County;  C.  N.  Andrews,  Judge. 

Action  by  J.  W.  Babe  against  Hae  Uoyd 
and  othera  From  a  Jndgment  for  defo^- 
ants,  plaintiff  appeals.  On  motion  to  dismiss 
appeal.  Denied. 

Morganstern  ft  Smltb,  of  San  Diego^  for 

appellant 

Sherman  Lacoy,  of  San  Diego,  i!or  !»• 
indents. 

FEB  CURIAM.  Motion  to  dlamlss  ap- 
peal ;  the  ground  of  motion  being  that  the 
notice  of  appeal  is  fatally  defective,  in  that 
it  does  not  state  to  what  court  the  ai^eal  la 
taken.  The  notice  Is  most  q>edflc  in  all 
other  respects,  describing  with  the  utmost 
particularity  the  judgmait  from  whidi  the 
U>peal  was  attempted  to  be  taken. 

Under  tbe  provialona  of  our  Constitotion 
the  only  court  to  whldi  the  apiteal  in  Oils 
case  would  lie  la  tbia  court  Section  941b, 
Code  ot  Civil  Frocedursb  relative  to  aroeals 
taken  by  the  alternative  method,  provldsa 
that  tbe  notice  of  appeal  shall  state,  amons 
other  things,  that  the  party  does  hereby  ap- 
peal "to  tbe  Supreme  or  IMstrict  Court  of 
Appeal,  aa  tbe  caae  may  be,"  from  the 
Judgment  or  order,  Utentifylng  the  thing 
appealed  from  with  reasonable  ourtaluty. 
Technical  comidlance  with  the  provisions  of 
this  section  would  Indude  a  atatemrat  of 
the  court  to  wbldi  tbe  appeal  Is  takoi;  but 
we  are  of  opinion  that  failure  in  Uila  regard 
abould  not  be  held  to  invalidato  tbe  notice 
of  appeal.  Aa  we  have  noted,  any  appeal 
in  this  case  could  isroperly  be  taken  only  to 
this  court  In  every  case  there  is  only  one 
court  to  which  an  appeal  may  properly  be 
taken,  this  court  or  one  of  the  three  District 
Courts  of  Appeal,  the  respective  appellate  Ju- 
risdiction of  the  Supreme  Court  and  District 
Courts  of  Appeal  being  spedfled  In  the  Con- 
stttntion.  It  is  further  CT^ressly  provided 
in  tbe  Constitotion  (section  4,  art  9i  that — 
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"No  appeal  taken  to  the  Supreme  Coart  or  to 
a  District  Court  of  Appeal  shall  be  dismissed 
for  the  reason  only  that  the  same  vas  not  tak- 
en to  the  proper  court,  hut  the  cause  shall  be 
transferred  to  the  proper  court  upon  such 
terms  as  to  costs  or  otherwise  aa  may  be  jxat, 
and  ahall  be  proceeded  with  therein  u  if  r^ 
ululy  appealed  thereto."* 

In  Tiev  of  the  bet  that  tlie  only  court  in 
vtildi  an  an;wal  la  any  caae  can  ba  heard 
la  determined  by  conatltatloiial  prorlslon, 
and  In  view  of  the  fmrtfaer  cfmstltational 
prarislon  wUch  we  hare  just  quoted,  we 
are  at  the  opinion  that  tbla  notice  which 
doee  state  an  appeal  from  a  judgment  de- 
scribed wltti  absolute  cntalnty  sbovld  be  held 
8uffl<dent  to  sustain  the  appeal 

The  motion  to  dismiss  ttie  appeal  Is  de- 
uled. 

ANGELLOTTI,  C.  J.,  and  WILBUR, 
SLOANS,  LAWLOR,  LENNON,  and 
SHTJRTLEFr,  JJ.,  concur. 


STARR  V.  LOS  ANGELES  RY.  CORPORA- 
TION.   (L.  A.  8177.) 

fSopreme  Court  of  California.  Oct  lit,  1921.) 

< .  Preadieg  •s=3>(27(  I )— Speoiflo  deslal  of  allega- 
tion of  negligenoa  Is  starting  oar  held  not  to 
admit  aanllgenoe  Is  general  operation. 

Where  a  complaint  specifically  counts  on 
the  negligent  starting  of  a  street  car  after 
■topping  it,  an  answer,  specifically  denying  this 
allegation,  does  not  admit  negligence  in  the 
general  operation  et  the  ear. 

2.  Pleadlag  «s>93(I)-Ob  dealal  ef  ■sgHieaea 
other  eonnt,  ailegiBg  osstrlbstefy  aegllgsaee, 
does  not  admit  aegllgeaee. 

Where  the  first  count  of  answer  denied  neg- 
ligence and  the  second  count  alleged  contribu- 
tory negligence,  failure  to  deny  negligence  in 
that  count,  since  defendant  had  a  right  to 
make  inconsistent  defenses,  was  not  an  admis- 
sion of  negligence. 


3.  Trial  «»I8I(9)— iBBtmolloR,  assumlag  that 
streat  oar  eendaeter  had  iaty  to  bs  In  a  ser- 
tala  plaoev  held  erroseosi. 

In  action  for  injuring  plaintiff  by  glTing 
the  car  a  sudden  jerk  or  lurch  and  Uirowing 
plaintiff  off,  an  inatruction  that,  if  the  conduc- 
tor of  a  pay  •as-you -enter  car  knew  that  plain- 
tiff was  about  to  alight,  and  that  the  alighting 
place  was  dangerous,  and,  because  the  car  was 
traTeUng  at  a  fast  rate  of  speed,  would  neces- 
sarily give  a  Inrdi  up<m  reaching  a  certain 
place,  and  the  condoctor  was  not  In  his  place, 
he  was  negligent,  was  erroneous  in  assuming 
that  a  conductor  under  such  circumstances  had  a 
duty  to  be  at  a  certain  place  in  the  car,  and 
in  view  of  the  fact  that  the  conductor's  posi- 
tion was  not  the  proximate  cause  of  the  injury. 


4.  Trial  ^296(3)—iastraotlM,  omlttlai  te 
charge  that  defeadaafs  negllgeaos  mast  be 
the  proximate  oaase  of  Injsry,  oaanot  be  oar- 
ed by  other  Instnictioss  or  proximate  cause. 

In  action  for  injuries  caused  by  negligence 
of  a  street  railway,  an  inatruction  for  plaintiff, 
omitting  the  qnestions  of  proximate  cause  and 
contributory  negligence,  is  not  cured  by  in- 
structions asked  by  defendant,  and  containing 
these  questions. 

5.  Trial  «=»253(7)  —  As  Instruetlon  directing 
verdict  for  plaintiff  If  oertala  facts  are  found 
mast  emto^  all  things  aeoessary  to  show 
nablllty. 

Where  an  Instnictlon  directs  a  verdict  for 
plaintiff  if  the  jary  finds  certain  facts  to  be 
troei  It  most  embrace  all  things  necessary  to 
abow  the  UabiUtj. 

a.  Trial  «s92St(8),  2S3(9)^n  Isstruotloa  on 
neglloonos,  referring  to  throe  rates  of  speed, 
hold  erroneous  as  Ignoring  oontributory  neg- 
llgeaos and  asthorlzlag  recovery  for  negU- 
gsaes  aet  pissdsd. 
In  sn  action  for  negligently  cansinf  a  jerk 
or  Inrcht  throwfaic  plaintiff  from  a  car  and 
eansing  Injnrles,  an  instmction  that  defendant 
may  be  jnatified  under  certain  circumstances  in 
mnning  its  cars  at  a  very  fast  or  the  fastest 
rate  of  speed,  while  under  other  circamstancee 
to  run  its  cars  at  a  high  rate  of  speed  might 
be  negligence  is  erroneoae,  aa  allowing  a  ver- 
dict for  plaintiff  if  the  rate  might  be  negligent, 
in  failing  to  mention  the  question  of  contribu- 
tory negligencOf  and  in  permitting  the  verdict 
for  injuries  on  acconnt  ol  a  high  rate  of  speed 
when  plaintiff  relied  on  a  negligent  jerk  or 
lurch. 

7.  Appeal  aad  drror  ^IOW(I)— Triah  «s» 
243— Where  lastmelloBS  ars  flatly  oantradle- 
tery,  they  ars  srrsaeons  aad  prajodlcial. 

Instmctions  are  to  be  constrned  together, 
bnt  where  they  are  flatly  contradictory,  as 
where  the  jury  Is  instructed  npon  a  specific 
state  of  facts  to  bring  in  a  verdict  for  plaintiff 
or  defendant,  and  is  elsewhere  inatructed  in 
general  terms  not  to  do  so,  the  bistmctions  are 
erroneous  and  prejadidal. 

8.  Carriers  <Ss»347 (3)— Evidence  of  prevlons 
oonduot  and  habit  of  oonductor  in  sitting  down 
and  talking  to  passengers  held  Incompetent. 

In  action  for  injuries  because  of  causing  a 
jerk  or  lurch  throwing  plaintiff  from  a  street 
car,  evidence  as  to  the  previous  conduct  and 
habit  of  the  conductor  in  sitting  down  and  talk- 
ing to  passengers  was  Incompetent.  - 

9.  Wltaesses  «=977— On  cross-examination  of 
a  10  year  old  boy,  a  qneetlon  as  to  conflict 
with  his  written  statement  should  have  been 
permitted. 

On  cross- examination  of  a  boy  10  years  old, 
a  question  as  to  conflict  between  his  oral  tes- 
timony and  a  prior  written  statement  should 
have  been  permitted,  since  his  snswer  would 
aid  the  jury  In  weighing  and  conoiderinc  Us 
degree  of  intelligence. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Howard  A.  Fealrs,  Judge. 
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Action  bgr  Lann  Starr  against  tbe  Los 
AngtiM  Ballway  Corporation.  From  Judg- 
ment for  plaintiff,  defendant  aiipeals.  Be- 
Tcraed. 

Gttwon,  Dtinn  ft  Cnitcher  and  Norman  S. 
Sterry,  all  of  Los  Angeles,  for  ajM^ellant 

Ernest  £.  Bogers,  of  Los  Angelei^  for  re> 
spondent 

WILBDB,  J.  nie  plaintiff  recovered  judg- 
ment for  personal  Injuries  rec^ved  by  hvt 
by  reason  of  b^ng  thrown  from  a  car  of  the 
detendant  railway  cranpany  while  she  was  a 
passenger  thereon.  The  complaint  allies 
that  the  car  was  so  negligently  operated  that 
It  started  with  a  sudden  jerk  while  the  plain- 
tiff was  standing  on  the  platfnm  of  the  car, 
thereby  throwing  her  with  great  fwce  and 
violence  to  the  pavero^t  Hie  defendant  de- 
nied this  act  of  negligence  and  by  wi^  of  af- 
firmatlve  and  separate  defense  aU«sed  that 
the  plaintiff  contributed  to  bar  own  Inju- 
ries by  negllg«itly  attempting  to  alight  tsom 
the  car  while  it  was  stUl  In  motion.  It  ap- 
peared from  the  evidence  that  the  car  was 
operated  westerly  on  West  First  street  in  Los 
Angeles  and  was  descmdlng  a  steep  hill  from 
Figueroa  to  Fremont  street  about  9  p.  m^  No- 
vember 17, 1917.  Hie  hUl  ends  at  the  eastor- 
ly  line  of  Fremont  street.  The  intersection 
of  First  and  Fremont  streets  la  levd;  and 
In  order  to  stop  on  the  lerel  it  is  customary 
to  cross  Fremont  street  befbre  stopping.  The 
plaintiff  knew  of  this  custom.  Tike  evldmce 
as  to  where  the  plaintiff  struck  the  pevemoit 
on  leaving  the  car  varied  from  15  to  7fi  feet 
east  of  the  east  line  of  Fremont  street  Tbaa, 
according  to  the  witnesses  whldi  place  the 
point  of  accident  nearest  to  the  usual  stop- 
ping place  of  the  car,  It  was  the  entire  width 
of  Fremont  street,  plos  16  feet  from  the 
point  where  the  rear  end  of  the  car  usually 
stopped. 

The  plaintiff  testified  that  after  the  con- 
ductor gave  the  signel  to  stop  the  car  he  took 
a  seat  In  the  rear  of  the  car  with  a  lady 
passenger;  that  plaintiff  walked  to  the  rear 
platform  of  the  car,  and  stood  there,  holding 
an  upright  stanchion  with  one  hand  and  the 
handhold  of  the  rear  seat  with  the  other. 
While  so  standing  on  the  rear  platform  the 
car  came  to  a  stop;  that  she  did  not  attempt 
to  alight,  but  that  the  car  suddenly  started 
forward  with  a  jerk  tliat  threw  her  from  the 
platform;  that  she  alighted  on  the  stone 
pavement  on  her  head,  and  was  rendered  un- 
conscious. Jefferson  Owens,  a  boy  of  10 
years,  was  watching  the  car  from  the  window 
of  his  residence,  opposite  the  sc^e  of  the  ac- 
idd^t.  He  saw  the  plaintiff  fall  from  the 
car,  and  noticed  at  the  time  that  the  conduc- 
tor was  seated  at  the  time,  talking  to  a  lady 
passMiger;  that  the  car  was  slowing  down 
on  the  hill  from  20  mites  per  hour  to  10; 
that  at  10  miles  the  car  either  suddenly  ac- 
celerated, or  decreased  Its  speed  2  miles  per 
hour  0>e  testified  both  way^)  wlfb  a  Jerk  that 


'  threw  plaintiff  finnn  tb/o  {Aatform  t»  the  pave- 
ment The  ocmduetor  was  In  F^ce  with  the 
A.  B.  F.  and  his  testim(my  could  not  be  se- 
cured. The  only  other  witness  who  saw  the 
accident  testified  that  the  plaintiff  walked 
down  the  steps  firom  the  rear  ptatfwm,  .and 
either  st^ived  off  the  car  backwards  or  fell 
off  from  the  lower  step  while  the  car  was 
atlU  In  motion;  that  thoe  was  no  jerk  oe 
lurdt  w  unusual  motion  cl  the  ear.  Ten  wit- 
nesses caUed  by  the  defendant  testified  that 
there  was  no  jerk  or  lurch  of  the  car,  and 
that  the  car  did  not  atofi  befcnv  reaching  Its 
usual  stopping  place. 

£1,2]  Before  passing  to  a  consideration  <tf 
the  main  points  of  the  case,  one  or  two  pre- 
liminary matters  may  be  briefly  disposed  of. 
The  respondoit  dalms  that  the  plaintiff  al- 
leges negligence  and  carelessness  In  the  <va> 
ati<m  of  the  car,  and  that  the  answer  by 
failure  to  deny  this  allegation,  admitted  the 
samft  The  plaintiff  is  In  error  In  that 
r€«;ard.  As  already  stated,  the  0(nnp1aint 
spedflcally  counts  on  the  negligent  start- 
ing of  the  car,  after  stt^plng.  and  this 
allegation  Is  spedflcally  dmied.  The  re- 
sp<mdent  also  (daims  that  by  reason  of  the 
fact  that  the  defendant  raised  the  Issue  of 
contrlbutoi^  negligence  Its  own  net^iigeiice 
was  thereby  admitted.  In  the  flrst  count  of 
the  answer,  negligence  was  spedflcally  de- 
nied. The  aecmid  count  allies  the  contrllm- 
tory  n^ilgence  the  plaintiff  and  by  tallurs 
to  deny  Its  own  negilgenoe  In  that  count, 
tborel^,  for  the  purpose  of  that  count,  ad- 
mitted negligence.  Tba  defendant  had  a 
right  to  make  Ineonslstait  defenaee  and 
did  sow 

The  evidence  in  the  case  was  conflicting, 
and  would  have  Justifled  the  Jury  In  tha  con- 
du^on  that  the  car  never  stc^iped  until  It 
had  passed  beyond  the  point  where  the  giidn- 
tlff  waa  tlirown  to  the  pavement;  that  the 
car  stf^tped  at  the  ^poSnt  where  piataitlfl  was 
thrown  to  the  pavemwt,  and  soddenly  started 
with  a  Jerk,  tbenibj  causing  her  faU;  tb&t 
the  plaintiff  heedlessly  attempted  to  all^t 
while  the  car  was  moving  with  considerable 
speed  and  f  eQ,  dther  because;  she  heedlessly 
walked  off  the  car  ba<Award,  or  f  dl  off  while 
attempting  to  all^it,  <a  was  thrown  off  by  a 
sudden  jerk  or  lurdi  of  the  car  while  die 
was  on  its  at^s,  attempting  to  alight,  or 
while  standing  on  the  platform,  either  hold- 
ing on  with  both  hands,  as  she  testUled*  w 
while  standing  without  holding  on;  that  at 
the  time  of  the  acddcnt  the  ccmdnctM'  was 
forward  In  the  car;  or  that  at  the  time  of 
the  Injury  he  was  seated,  engaged  In  cmver- 
satikm  with  a  lady  passenger. 

[S]  The  car  was  a  "pay-as-you-ent^  car 
and  the  usual  station  of  the  conductor  In 
sudi  a  car  Is  at  the  rear  entrance,  where  pas- 
sengers alter  the  car  and  from  whldi  smne 
of  them  make  thdr  exit,  others  going  to  the 
forward  exit  In  this  state  of  the  evidence 
the  court  gave  the  fdlowlng  iastnictloB: 
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Ton  ar«  farther  initructed  that  If  yon  find 
from  th*  fiicta  in  this  case  that  tha  conductor 
waa  not  attendtag  to  hli  dntiet,  in  tUa,  titat 
he  had  knowledge  that  this  plalntilf  waa  aboot 
to  alight,  and  that  said  place  waa  a  dangerona 
place,  in  tUa,  that  the  car  was  traveling  at  a 
fast  rate  of  speed,  and  wonid  necessarilr  j^Te 
a  lurch  or  jerk  upon  reaching  Fremont  street, 
then  and  in  this  case  I  charge  you  that  the 
acta  of  the  condactor,  consisting  in  hia  fail- 
ure to  be  at  tuB  post*  coDstitntes  negligence  on 
the  tmst  of  this  defefldant,  and  In  tiiat  caae,  if 
70a  ao  find,  70a  are  inatrocted  to  bring  In  a 
wSA  for  this  plaintiff." 

Appellant  contends  that  this  Ina traction 
dionld  not  have  been  given,  for  die  reason 
that  then  te  n>  laaue  In  tha  caae  aa  to 
negllgrace  arMnc  from  the  position  of  the 
condoctor;  that  It  inatrncta  the  jm?  upon  a 
question  of  fact;  and  that  It  Is  prejudldally 
wroneoua  because  it  falls  to  take  into  ac- 
ooont  the  alleged  contributory  negligence  of 
the  plaintiff  and  also  the  fact  that  the  Di- 
ligence of  the  conductor,  if  any.  must  be  the 
proximate  cause  of  the  Injury  In  order  to  jua- 
iUj  nemesj  baaed  upcm  such  n^gence. 
Eadk  of  the  points  la  wen  takoL  Tb»  tit- 
■traction  adrancea  the  propoaltlan  that— 

If  tiie  condactor  knew  that  the  phdntUf  was 
about  to  alight,  and  that  the  alighting  place 
was  dangeroaa  becaose  the  ear  waa  travdlng  at 
a  fast  rate  of  speed  and  wonld  neceasarily 
give  a  larch  upon  reaching  Fremont  street, 
and  was  not  In  his  place,  "then  and  in  this  caae 
I  charge  yon  that  the  acts  of  the  conductor 
•  •  ♦  constitutes  negligence,  •  •  •  and  in 
that  caae,  if  you  so  find,  yon  are  instructed  to 
bring  in  a  verdict  for  this  plalntifl." 

The  Inatmctlon  thua  assumes  as  «  matter 
of  law  that  It  la  the  duty  of  the  coBdaetor 
under  such  drcumatencea  to  be  at  a  ewtaln 
place  at  the  rear  end  of  the  car.  This  is 
purely  a  question  of  fact.  The  place  of  dntj 
of  the  conductor  depended  upon  the  terms 
of  his  employment,  while  the  duty  of  the  de- 
fendant to  the  plaintUf  arose  out  of  the  re- 
lationship of  pasienger  and  carrier,  ^nie  law 
flzes  no  particular  place  for  the  performance 
of  the  duties  of  the  employees  of  the  carrln, 
it  merely  fixes  the  obligation  of  the  carrier  to 
the  passenger.  A  conductor  has  Tarlous  du- 
ties to  perform.  Gary  t,  L.  A.  By.  Co.,  Ifl7 
Cal.  S99,  604, 108  Pac.  682,  2T  L.  B.  A.  (N.  S.) 
764,  21  Ann.  Caa.  1329. 

It  is  argued  that  in  the  "pay-aa-you-enter** 
car  it  is  the  duty  of  the  conductor  to  be  at 
the  rear  end  of  the  car  and  that  decisions 
recognizing  the  fact  that  the  conductor  might 
be  called  to  other  parts  of  the  car,  audi  as 
Oary  v,  L.  A.  By.  Co.,  supra,  are  not  appli- 
cable for  that  reason.  This  contention  mere- 
ly emphaslzea  the  vice  of  the  Instruction,  for 
it  concedes  tbat,  in  the  old-fashioned  car, 
where  the  conductor  went  about  the  car  col- 
lecting fares,  his  position  might  be  at  any 
point  In  the  car  where  his  duties  called  him, 
tntt  that  Is  tht  "pay-as-yon-enter"  car,  he 


must  remain  upon  the  rear  platform,  and 
from  this  it  Is  Mnwrait  tbat  the  place  of  duty 
of  a  conductor  varies  with  different  drcum- 
stances;  in  otb«  words.  It  Is  a  question  of 
fact  and  not  of  law.  Tlie  Instruction  Is  also 
erroneous  because  It  mtirely  overlooks  the 
principle  that  the  negligence  must  be  a  proxi- 
mate cause  of  the  Injury  in  order  to  Justify 
recovery.  This  Is  manifest  from  the  fact  that 
the  lurch  or  Jerk  referred  to  in  the  Instrac* 
tloa  Is  the  necessary  lurch  cr  ieA  of  tiie  car 
upon  reaching  Fremont  street  According  to 
some  of  the  wltnessee,  In  this  case  the  plain- 
tiff  waa  thrown  to  the  ground  75  feet  before 
readiing  Fremont  street,  and  thus  the  tact 
that  the  conductor  had  reasm  to  anticipate 
such  a  Jerk  at  Fremont,  If  it  be  a  fact,  would 
having  nothing  whatever  to  do  with  the  In- 
juries to  the  plaintiff,  if  she  In  fact  was 
thrown  from  the  car  before  the  p<dnt  indicat- 
ed was  reached,  for,  in  that  view  of  the  case, 
the  Jerk  or  lurch  that  caused  the  acddeot 
was  not  the  one  the  conductor  had  reason  to 
anticipate,  and  hence  his  conduct  could  not  be 
the  prosdmate  cause  of  ttw  accident  If  vre 
ace^t  the  testimony  of  the  plaintiff  hers^ 
the  instruction  has  no  application  to  the 
facta,  for  the  inatmctlon  is  jwedicated  upim 
a  sudden  Jerk  necessarily  resulting  from  the 
descent  <ft  the  hlU  at «  fast  speed,  while  her 
evidence  Involvea  a  Jerk  upon  starting  from  a 
standstlU.  If  we  accspt  the  teetimiHiy  ot  her 
only  other  witness  to  the  accident  the  boy  of 
10  years,  the  Inatmctlon  has  no  applicability, 
because  the  Jerk  was  caused  by  the  Increase 
or  decrease  of  the  speed  at  10  miles  per  hour, 
which  the  Jury  could  have  hardly  considered 
"fasl^'  as  the  car  had  been  running  20  miles 
per  hour,  according  to  this  witness.  If  we  ac- 
cept the  testimony  of  the  defendant's  sole 
witness  to  the  accident,  there  was  no  Jerk  or 
lurch  of  the  car,  and  the  plaintiff  was  on  the 
lower  step.  On  any  of  these  theories  as  to 
the  injury  to  the  plaintiff,  we  fall  to  see  how 
it  could  be  said  tbat  the  position  of  the  con- 
ductor was  a  proxiigste  cause  of  the  injury. 
According  to  the  plaintiff  and  her  witness, 
the  proximate  cause  of  her  tall  was  a  sud- 
den and  unexpected  Jerk  of  the  car.  with 
whI(A  the  position  of  Uie  conductor  had  noth- 
ing whatever  to  do,  and  the  Instruction  In- 
troduced an  entirely  false  quantity.  We  are 
not  considering,  let  It  be  observed,  what  the 
the  duty  of  the  conductor  or  of  the  defend- 
ant was  with  relation  to  a  usual  and  ex- 
pected lurch  or  Jerk  of  the  car;  we  are  mere- 
ly Illustrating  the  fact  that  his  position 
could  not  be  the  proximate  cause  of  the  in- 
Jury.  If  there  was  negligence  In  falling  to 
warn  the  plaintiff  of  such  a  usual  and  antici- 
pated shock  as  described  In  the  Instruction,  it 
was  not  allegfd,  or  counted  upon  by  plaintiff, 
and  such  contention  Is  wholly  at  variance 
with  her  complaint  and  testimony.  The  prox- 
imate cause  of  the  injury  would  be  the  shock 
or  Jar  in  any  such  an  event,  and  not  the  po- 
sition ot  the  conductor.  The  instmction  then 
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ts  faulty,  not  only  beoitue  It  permitted  the 
]ni7  to  find  a  verdict  npcm  iMmduct  of  tbe 
ocmdnctor  which  could  not  be  a  proximate 
oause  of  the  injury,  bat  also  because  it  in 
effect  required  them  to  find  a  verdict  tor  the 
plalntlfC  if  she  was  Injured  by  a  Jerk  or  lurch 
of  the  car^  necesBarily  inddrait  to  its  <q»eration 
over  the  Intersection  of  First  street  at  fast 
speed,  and  if  tbe  conductor  was  not  in  bis 
place. 

[4]  The  reapondeat  Justifies  the  glvins  of 
the  lostructlon  for  the  reason  that,  while 
such  negligence  la  not  spedflcally  alleged.  It 
Is  claimed  that  the  complaint  allies  n^ 
Ugoice  in  general  terms,  and  that  evidence 
was  givw  as  to  the  wbereatwuts  of  the  con- 
ductor. Tbe  complaint,  as  already  stated, 
counts  upon  the  negligence  of  the  company  in 
snddoily  atartlBg  tbe  car  with  a  Jerk  while 
the  ^alntiff  was  alighting.  There  is  no  gen- 
eral allegation  of  n^Igoice,  and  evidence  of 
tlte  whereabouts  of  tbe  conductor  was  intro- 
daoed  by  the  idaintlff  over  tbe  defendant's  ob- 
JectlODs.  Howevo-  that  may  be,  the  instruc- 
tUm  was  BO  erroneous  and  prejudicial  that 
it  diould  not  have  bera  given  io  any  event 
Beepcmdent's  ocmtention ,  that  this  instruc- 
tlon  was  cured  because  of  other  instructions 
CO  the  subject  of  proximate  cause  and  «m- 
trlbutwy  nc^lgence  cannot  be  maintained. 
The  jury  were  elsewhere  Instructed,  at  de- 
fendant's request,  that  unless  the  plaintiff 
proved  the  n^llgence  of  tbe  railroad  com* 
pany,  and  that  such  negligence  proximately 
c<mtributed  to  the  injuries  sustained,  there 
could  be  no  recovery ;  that  the  defendant  was 
not  reEq;>onslbIe  for  the  negligence  of  its  em- 
ployees unless  It  contributed  directly  or  prox- 
imately to  th.e  injuries  of  the  plaintiff ;  that, 
If  the  plaintiff  voluntarily  undertook  to  step 
from  the  car  while  It  was  In  motion  and  be- 
fore it  reached  Its  usual  stopping  place,  and 
fell  as  a  direct  and  proximate  result  of  so 
attempting  to  leave  the  car,  plaintiff  could 
not  recover. 

[B]  The  difficulty  is  that  when  the  court 
specifically  Instructed  the  Jury  that  in  a  cer- 
tain state  of  facts  they  must  bring  in  a  ver^ 
diet  tor  the  plaintiff,  tbe  Jury  has  the  right 
to  assume  that  the  court  in  that  instance  is 
determining  as  a  matter  of  law  that  such  n^- 
llgence  was  the  prorlmate  cause  of  the  in- 
jury, and  that  there  was  no  contributory  neg- 
ligence. Furthermore,  as  already  pointed 
out,  the  position  of  tbe  conductor  was  not 
in  any  possible  view  of  facts  a  proximate 
cause  of  plaintiff's  injuries.  The  rule  is  that 
where  an  instruction  directs  a  verdict  for 
plalntitt  if  tbe  Jury  flnds  certain  facts  to  be 
true,  it  must  embrace  all  the  things  neces- 
sary to  show  the  legal  liability  of  the  defend- 
ant and  to  warrant  the  direction  or  conclu- 
sion that  the  plaintiff  is  entitled  to  a  verdict. 
Pierce  v.  United  Gas  &  Electric  Co.,  161  Cal. 
176,  1S4, 118  Pac.  700.  citing  KlUelea  v.  Cal., 
etcL,  Oo^  140  CaL  602,  74  Pac.  157. 


[t]  Appelant  assl^  as  error  the  glvlns 
of  Instruction  Na  4,  as  follows: 

"3%e  court  instructs  tbe  jury  that  the  de- 
fendant Lob  Angeles  Railway  Corporation  may 
be  Justified  under  certain  circomBtances  in 
numing  itg  cars  at  t  very  fast,  or  the  fastest 
rate  of  speed,  while  under  other  circumstaoces 
to  run  its  cars  at  a  high  rate  of  speed  might  be 
negligence.  If  you  find  In  this  case  that  the 
defendant  company  operated  its  car  at  such  a 
rate  of  speed  while  approaching  West  First 
and  Fremont  streets,  and  that  said  speed  con- 
tributed to  or  was  the  proximate  cause  of  this 
accident,  then  I  ehargs  yon  that  your  verdict  in 
this  case  ahsll  be  for  the  idaintlfl." 

The  Inst  ruction  is  ambiguous  because  it 
does  not  appear  therefnKD  what  rate  of 
speed  was  considered  by  tbe  court  in  the  last 
sentence  of  the  Instruction.  The  Jury  were 
told  in  the  first  sentence  of  the  Instractitm 
tliat  tbe  defendant  might  tn  Justified  in  run- 
ning Its  cars  at  a  very  fast  or  the  fastest  rate 
of  speed  and  under  other  drcumstancea  that 
a  higb  rate  of  speed  might  be  ne^ig^t 
^niree  rates  of  speed  are  dealt  wltb  in  this 
sent«ace,  "very  fast,"  the  "fastest  rate."  and 
a  "high"  rata  Th«  fln«  two  might  be  Jus- 
tified and  tbe  last  negligent  The  instruc- 
tion is  plainy  susceptible  of  the  construction 
that  if  the  defendant's  car  was  approaching 
Fremont  street  at  Justifiable  rate  of  weed, 
and  that  such  speed  ctmtributed  to  or  was 
the  proximate  cause  of  the  accident,  the  ver- 
dict  should  be  for  the  plaintiff,  whldi  would 
be  clearly  erroneous.  Assuming,  however, 
that  tbe  speed  referred  to  In  the  last  sentence 
Is  tbe  high  rate  of  speed  which  *^lght  be 
negligence,"  the  concluding  clause  of  the  sen- 
tence should  be  Interpreted  as  follows: 

"If  you  find  In  this  case  ttat  the  defendant 
company  operated  its  car  at  such  a  rate  of 

speed  {as  might  be  negligent)  while  ^proach- 
ing  West  First  street  and  Fremont  street,  and 
said  speed  contributed  to  or  was  the  proximate 
cause  of  the  accident,  then  I  charge  you  that 
your  verdict  in  this  case  shall  be  for  tite  plain- 
tiff.- 

This  instruction  is  still  erroneous  for  sev- 
eral reasons.  lu  tbe  first  place,  it  allows  the 
Jury  to  bring  In  a  verdict  for  tbe  plaintiff  it 
tbe  rate  of  speed  "might  be  negllgexit."  In 
order  that  the  plaintlfl  should  recover  be- 
cause of  tbe  speed  alone,  it  is  essential  Qiat 
the  speed  should  have  been  negligeit  undw 
the  circumstances.  Furthermore,  the  com- 
plaint does  not  count  upon  a  higb  and  exces- 
sive rate  of  speed  as  a  basis  of  recovery.  On 
the  contrary.  It  counts  on  the  shock  due  to 
a  sudden  startlug  of  the  car.  A  more  seri- 
ous objection  to  tbe  Instruction,  if  possible, 
Is  tho  fact  that  tbe  Jury  were  Instructed  that 
If  the  speed  contributed  to  or  was  tbe  proxi- 
mate cause  of  the  acddrait,"  their  verdict 
should  be  for  the  plaintiff.  Tbe  court  may 
have  intended  to  have  used  the  words  "coat- 
tributed  to"  and  "proximately  caused"  as 
onymous.  But,  u  pointed  out      tha  appelp 
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Unt,  a  certain  amount  of  larcMng  and  Jerk- 
ing of  a  car  may  be  attendant  upon  the  speed 
at  wlildi  It  l8  Qsnally  oi>erated,  and  mch 
Inrdiliiv  and  jerking  la  to  be  anticipated  by 
the  passenger.  Und^  tbls  Instroction,  the 
defendant  would  be  liiU>le  even  though  the 
lurching  and  Jerking  of  the  car  was  usual 
upon  the  customary  motion  of  tlie  car.  Tlie 
lastmetlon  also  Ignores  the  question  at  con- 
trlbntDxj  negligence  by  the  plaintiff  justify* 
Ing  a  verdict  If  defendant's  conduct  cMitrlb- 
uted  to  the  acddsit  The  Jury  Is  spedilcally 
Instructed  that  if  tlie  high  rate  of  speed  of  the 
defendant  might  have  been  negllgoice  and 
contributed  to  her  Injuries  she  was  entitled 
10  a  Tcrdlct.  The  Instruction  was  erroueoua 
it}  It  Is  true,  as  respondent  points  oat,  that 
the  instructltms  are  to  be  construed  together, 
but  where  the  Instructions  are  flatly  contra- 
dictory* as  Is  the  case  where  the  Jury  1b  In- 
structed upon  a  8pe«^c  state  of  facts  to  bring 
In  a  verdict  In  favor  of  the  plaintiff  or  def ^d- 
ant  and  Is  dsewhere  Instructed  In  general 
terms  not  to  do  so,  the  Instructions  must  be 
held  to  be  conflicting  and  prejudicial,  because 
It  cannot  be  asr>ertalDed  upon  what  theory  the 
vehUct  was  returned.  The  theory  of  the  plain- 
tiff and  defmdant  were  diametrically  opposed, 
and  the  evidence,  as  well  ss  the  Instructions, 
was  ebarply  conflicting.  Under  tbls  condi- 
tion It  cannot  be  said  that  there  is  no  mis- 
carriage of  Justice  when  It  cannot  be  ascer- 
tained from  the  record  upon  what  theory  the 
Jury  was  authorized  by  the  Instmctious  of 
the  court  to  render  Its  verdict,  or  upon  what 
state  <a  tacts  shown  In  e^ence  tbe  v«rdlct 
was  reached. 

Because  of  the  foregoing  erroneous  instruc- 
tions, it  will  be  necessary  to  reverse  the  case, 
and  in  view  of  a  new  trial  It  is  proper  to  pass 
upon  some  of  the  other  questions  presented 
by  the  record. 

The  appellant  ccmiplalns  of  the  refusal  to 
give  certain  instrnctlons  tiered  on  Its  be- 
half <me  to  the  effect  that  if  the  conductor 
was  seated  tn  the  rear  open  section  of  the  car 
It  was  not  negllgeaice  on  his  part  and  could 
not  be  made  a  basis  of  a  verdict  against  the 
defendant.  Another,  that  if  the  conductor 
was  not  In  bis  usual  position,  but  was  seated 
and  talking  to  a  lady,  it  could  not  be  con- 
sidered as  negligence,  and  could  not  be  con- 
sidered except  in  determining  how  the  acci- 
dent occurred.  In  view  of  the  discussion  of 
the  subject  herein,  It  is  sufficient  to  say  that 
tbe  refusal  of  these  Instructions  emphasizes 
the  error  In  instruction  No.  8. 

Instruction  G,  asked  by  the  defendant,  was 
a  correct  exposition  of  the  doctrine  of  proxl- 


imnecessary  to  say  more  than  that  this  re- 
fusal emphasizes  the  error  In  giving  Instruc- 
tion No.  3,  in  which  these  two  elements  of 
proximate  cause  and  contributory  n^Ugence 
are  omitted.  The  court  did  not  specifically 
point  out  the  necessary  connection  between 
tbe  mlscottdnct  of  the  ctmductor  and  the  ac- 
cident, when  requested  to  do  so  by  the  defend- 
ant, and  It  is  not  likely  that  tbe  Jury  would 
have  been  more  able  or  willing  to  do  so,  un- 
der a  very  general  direction  as  to  the  neces- 
sary causal  connection  between  the  accident 
and  the  conduct  of  the  conductor. 

[I]  Evidence  as  to  the  previoua  conduct 
and  habit  of  the  cmtdnctor  as  to  sitting  down 
and  talking  to  passangera  was  improperly  re- 
ceived, not  only  because  of  tbe  fact  that  the 
matter  was  not  In  Issuer  but  also  because  of 
the  fact  that  bis  habit-  was  not  competent 
(Langford  v.  San  Diego  Electric  By.  Co.,  174 
Oal.  729,  732,  733,  164  Pac.  38fi;  Stelnberger 
T.  CaU  Blec,  etc,  Co.,  176  CaL  886,  168  Pac 
6T(^  to  establish  tbe  condition  at  tbe  time 
of  the  acddent.  We  need  not  hwb  consider 
the  effect  of  the  eicei^on  to  this  general 
rule  considered  In  WaUla  t.  S.  P.  B.  B.  Co., 
196  Pac.  408,  where  drcnmstantlal  evidence 
oidy  la  relied  npon*  and  Uiere  are  no  ejewlt- 
nessea. 

[I]  On  cross-examination,  tbe  boy,  Jeffer- 
son OwoiB,  having  testified  on  direct  exami- 
nation that  the  condoctor  was  seated  talking 
with  a  woman  passcaiger  at  the  time  of  the 
accident,  was  asked  coucwning  his  statonent 
In  writing  theretofore  made  to  the  defend- 
ant's representative.  The  question  and  an- 
swer in  the  statonent  are  as  follows: 

"Where  was  the  conductor  at  the  time  of  the 
accident?  Answer:  When  the  lady  fell  be  ran 
to  the  door.** 

After  Ilia  atteuUna  was  called  thereto,  he 

was  asked: 

"Why  didn't  yon  say  there  that  you  saw  Um 
sitting  talking  to  her?" 


and  sustained  was 


Tbe  objectlm  offered 
as  follows: 

"That  fs  objected  to  as  asking  this  witness, 
a  youth  of  tender  years,  for  a  condasion  that 
a  grown  person  coidd  not  make," 

OoBs-examlnatlon  as  to  conflicting  state- 
ments is  one  of  the  most  Important  rights  of 
the  adverse  party.  If  it  was  true  that  the 
boy  could  not  explain  or  understand  the  ques- 
tion, he  should  have  been  permitted  to  say  so 
In  response  to  the  qne8tl<m,  and  thus  tbe  Jury 
mate  cause  as  applied  to  the  seating  of  tbe  '  could  weigh  and  consider  his  degree  ni  Intel- 
conductor  and  the  accident ;  It  also  pointed  ',  llgencc 
out  that  the  plaintiff  must  be  free  from  con-  ]  Judgment  reversed, 
trlbutory  negligence  in  order  to  recover.  Re- ' 

spmdesit  points  out  no  error  In  this  Instruc- 1  We  concur:  SHUKTLBFF,  J.;  LENNON, 
tion  and  we  observe  none,   tt  is,  howeva>,  j.  •  SLOANE,  J. 
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CAPUTO  V.  FU8C0.    (Civ.  3883.) 

(District  Conrt  of  Appeal,  First  District,  DI^- 
Bion  1.   California.   Sept  10,  1921.) 

1.  Husbaait  aad  wif*  ^»270(7)— Presanptloi 
that  note  to  wife  wu  separate  preparty  ra- 
botted  by  ailegatliHi  that  It  was  eeeinuBlty 

property. 

From  the  pleaded  fact  in  complaint,  in  ac- 
tion b7  hoaband  on  note,  that  the  note  was  ex- 
ecated  to  the  wife  of  plaintiff,  merely  a  dis* 
potable  presumptioD  arose  that  it  was  her  aep- 
parate  proper^,  and  a  farther  allegation  that 
it  waa  in  fact  commanity  property  rebutted  the 
presumption  and  rendered  the  complaint  im- 
mane  from  attack  on  the  general  ground  of 
want  of  tacts  to  state  a  canse  of  aettoiL 

2.  Hisband  aid  wife  ^270(()-Wlfe  aet 
proper  party  pltfstlff  la  aoHoa  te  rseover 
oeiansaity  prvperty. 

Wife  was  not  proper  party  plaintiff  in  an 
action  on  a  note  executed  to  her  in  return  for 
mimey  loaned  from  community  property,  and 
action  was  properly  brought  by  husband  alone. 

Appeal  from  Superior  Court,  City  and 
County  of  San  FranclBCO ;  Jobn  J.  Van  Ko»- 
trand,  Jnds& 

Action  by  Giovanni  Caputo  against  F.  S. 
Fusco.  Judgmait  for  plaintiff,  and  defend- 
ant appeals:  Affirmed. 

Carl  A.  Day,  and  IMvoto,  Rlcbardson  & 
Devoto,  all  of  San  Frandsco,  for  appellant 

Hoefler,  Cook  &  Snyder,  and  William  D. 
Billings,  all  of  San  Francisco,  for  reapondait 

WASTE,  P.  J.  plaintiff  In  iiis  own 

name  brought  an  ordinary  action  to  recover 
upon  a  ivomiasory  note  made,  executed,  and 
delivered  to  Ma  wife,  EUsa  Caputo,  by  the 
defOidant,  in  the  sum  of  $1,600.  It  was 
alleged  that  the  mon^  so  loaned  to  the 
defOidant  was  the  community  property  of 
the  i^ainttff  and  his  said  wlf^  and  that  the 
promiasory  note  and  the  money  due  tiiereon 
was  community  j^operty.  Defendant  filed 
no  demurrer  to  the  comidalnt  He  inters 
posed  only  a  general  denial  by  way  of  answer, 
and  made  no  further  appearance.  Judgment 
was  accordingly  entered  In  favw  of  the  plain- 
tiff as  prayed  for. 

[1, 1]  Detaidant  now  appeals  to  this  court, 
and  se^  a  reversal  of  the  Jud^ent  on  tba 
sole  ground  that  the  complaint  does  not  state 
facta  sufDdent  to  ocmstltute  a  cause  of  action 
in  favor  of  i^ntiff.  for  the  reason  that  the 
money  having  beoi  loaned  by  Elisa  Caputo, 
and  the  promissory  note  being  an  instrument 
in  writing,  the  presamptloo  of  law  Is  that 
the  money  Is  ber  separate  property.  From 
the  pleaded  fact,  bowever,  that  the  note  was 
executed  to  the  wife  of  plaintUf,  merely  a 
disputable  presumptiou  arose  that  it  was  her 
separate  property.  Estate  of  Toung,  123 
GaL  887.  S46,  55  Pac.  1011;  Volquarda  v. 


Myers.  28  GaL  App.  600.  SM,  US  068. 
The  furihflr  allegatlan  that  It  was  in  fut 
community  property  rebutted  the  presump- 
tion, and  rendered  the  complaint  Immune 
from  attain  on  the  gaieral  ground  ctf  want  ot 
facts  to  state  a  cause  of  actlim.  Uiaa 
(3apnto.  the  wife,  was  not  a  lotiper  party 
plaintiff  In  ttie  actlm  to  recover  the  com- 
munity property.  Spreckels  v.  SpmdaSa, 
lie  Cal.  839,  349.  48  Pac.  22S,  36  L.  B.  A. 
497,  68  Am.  St  Bep.  170;  In  re  Bnrdlck, 
112  Cal.  887,  398,  44  Pac  784. 

fnw  appeal  anwars  to  have  been  taken 
for  the  pnipose  of  vexation  and  deHay,  Tia 
^dgment  Is  affirmed,  and  It  Is  ordoied  Hut 
plaintiff  recover  of  the  defendant  as  part  of 
the  costs  of  appeal,  the  sum  of  9100. 

We  concur:  KEBBIOAN,  J.;  BI(3H- 
ABDB, 


SPINDLER    V.   WITTEMANN    CO.  (Civ. 

3904.) 

(District  Court  of  i^peal,  First  Dlstzlct  DM- 
slon  1.  OaUfomia.   Sept  18,  USKL) 

Judgment  «=»256(6)— Fladlags  held  aottoaap- 
port  jDdDmeat 
Where  plaintiff  claimed  that  commissions 
earned  amounted  to  $1,192.60,  and  that  he 
agreed  vlth  defendant  to  rednddon  of  9865. 
leaving  net  balance  of  9827 JSO,  that  defendant 
imld  1 286  and  that  net  balance  unpaid  was  sum 
of  $540.42.  fincUngs  of  conrt  that  allegations 
of  complaint  "are  trae  except  that  defendant 
paid  to  plaintiff  on  account  of  said  commis- 
sions $300  •  •  •  $350  •  •  ♦  and  $160. 
*  *  *  and  not  $285,  as  stated  In  said  com- 
plaint, and  that  there  is  due  and  owing  plaintiff 
only  the  sum  of  $892.40,"  would  not  support  a 
judgment  for  the  latter  amount 

Appeal  from  Superior  Court  <^i7  and 
County  of  San  rrandsco;  Edmund  P.  Uo- 
gan,  Judge. 

Actlmi  by  Caiarles  Splndler  against  the  Wlt- 
tonann  Company.  Judgmmt  for  plaintiff, 
and  defendant  appeals.  Keversed. 

Wlllard  P.  Smith,  of  San  Frandaco,  fi>r 

appellant 

Charles  L.  Brown,  at  San  Franciaco,  for 

respondent 

RICHARDS,  J.  This  Is  an  appeal  from  a 
Judgment  In  the  plaintiff's  favor  for  the  sum 
of  $392.40  as  the  balance  due  for  services 
rendered  by  the  plaintiff  to  the  defendant  in 
the  matter  of  the  sale  of  certain  machinery. 
The  appeal  is  upon  the  Judgment  roll  alone, 
and  the  appellant's  sole  contention  la  that 
tbe  findings  do  not  Justify  the  judgment  for 
the  sum  declared  thmeln  to  be  the  balance 
due.  but  only  for  a  much  smalls  sum. 


A3»ror  ethsr  easss  sm  same  topic  and  KBT-HUHBSB  In  all  K^-Numbsred  Dlsssts  and  Indeses 
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The  i^lntlff  alleged  In  his  umiplalnt  that 
he  had  perfonaed  certain  specified  services 
for  the  defendant,  which  bad  resulted  In  the 
sale  of  the  machinery  In  question  for  the 
sum  of  V^JBISQ,  upon  wblch  sale  price  the  de- 
foidant  had  promised  to  pay  plaintiff  a  com- 
mlsslim  of  15  per  colt.;  that  the  com- 
mission thus  earned  amounted  to  11^92.60; 
'that  plaintiff  asreed  with  the  defendant  to 
a  deduction  of  $366  from  Bald  commlsBlon, 
leaving  the  net  balance  thereon  the  sum  of 
¥827J!0;  that  the  defendant  has  paid  this 
lAalnUfl  on  account  thereof  the  anm  of  |285; 
and  that  the  net  balance  of  said  commlssiOQ 
mvaid  and  due  and  owing  frran  the  defoid- 
ant  to  the  plainUff  Is  the  anm  of  $540.42,  to- 
gedier  with  Interest  at  the  rate  <d.  1  per  cent 
per  annum  from  Decttnber  1,  1918." 

There  is  another  cause  of  action  stated  In 
the  second  count  of  the  c<»nplaLnt,  with 
which  we  are  not  concerned  up<m  this  appeal, 
the  Judgment  having  been  as  to  that  account 
In  the  defendant's  favor. 

The  answer  of  the  defendant  as  to  the  first 
count  of  the  complaint,  while  admitting  the 
sale  of  the  machinery  hy  plaintiff  for  defend- 
ant, denied  its  promise  to  pay  a  commission 
of  15  per  cent,  upon  the  selling  price  of  the 
machinery  so  sold  or  any  greater  commission 
than  10  per  cent  there<m,  all  of  which  it 
alines  has  been  folly  paid.  It  makes  no 
reference  in  Its  answer  to  the  plalntUTs  aver- 
ment of  an  agreed  reduction  In  the  amount 
of  said  commlssl<m. 

Upon  the  trial  of  the  cause  the  court  made 
its  findings  as  to  the  first  count  In  the  plain- 
tiff's cmnplalnt  as  fidlows: 

"That  paragzqilis  I,  H,  m,  and  IT  of  the 
first  eause  of  action  set  out  in  the  second 
amended  complaint  are  tme  except  that  de- 
fendant paid,  to  plaintiff  on  account  of  said 
commisaiona  $300  on  Jul;  31,  1918,  $360  on 
December  18,  1918,  and  $150  on  December  28. 
1818,  and  not  $285,  as,  stated  in  said  comi^aint 
herein,  and  that  there  is  due  and  owing  plain- 
tiff only  the  sum  of  $892.40,  with  interest 
thereon  frun  December  1,  1918." 

Judgment  was  according  rendered  for  the 
sum  of  $892.40. 

Upon  tfala  appeal  the  appellant  contends 
that  upon  the  face  of  the  foregoing  finding 
tt  aivean  that  tliere  could  only  be  due  to 
the  plaintiff  the  sum  of  $27.40^  The  respond- 
ent makes  no  satlsfactOTy  reply  to  this  con- 
tentlOD.  Tb»  plaintiff  having  alleged  an 
agreed  reductl<m  of  $866  from  the  amount  of 
tlie  gross  commlsdon  which  he  <daimed,  and 
the  answer  by  its  silence  having  admitted 
this  agreement,  and  the  trial  court  having 
found  that  the  plaintlfTs  allegation  as  to  the 
gross  amount  of  the  commission  due  and  as 
to  the  said  agreed  reduction  thereof  in  said 
sum,  leaving  a  balance  of  $827.60  due  there- 
on, was  true ;  and  having  followed  this  find- 


tog  with  the  further  finding  of  three  qpedflc 
payments  made  by  the  defendant  to  the 
plaintiff,  to  wit,  $800  on  July  31,  1918.  $800 
on  December  1^  W18,  and  $100  on  December 
28,  1818,  said  payments  aggregating  the  sum 
of  $80ai0;  it  ftfilows  Inescapably  that  thore 
could  only  hove  roaoalned  due  to  jdalnttff  the 
sum  of  ^.40,  Instead  of  tlie  sum  of  $8^40^ 
for  which  Judgment  was  given. 

It  ffdlowB  that  the  Judgment  most  be  re- 
versed ;  and  it  is  so  ordered. 


We  concur: 
GAN,  J. 


WA8TS,   P.   J.;  KEBBI- 


MALTER  T.  NATIONAL 
OF  HARTFORD  at  aU. 


FIRE  INS.  GO. 
(Civ.  39640 


(District  Coart  of  Appeal.  Firat  District,  Divi- 
sion 2,  California.    Sept.  12,  102L) 

1.  Issaraaee  «=s»665(8)— Evfdeooe  beldtowar- 
rast  flsdlas  of  owsersMp  of  preyerty  sirier 
fire  poller. 

In  an  action  on  a  fire  p<dlcy,  evidence 
to  warrant  a  finding  that  vlaintiff  was  the  sole 
and  unconditional  owner  of  the  property  spec- 
ified in  the  policy. 

2,  Appeal  and  error  «a»i057(2)— Exolatisa  of 
sviriosee  beld  hansleesy  If  omr. 

In  an  action  on  a  fire  policy,  any  error  of 
the  conrt  In  ^dading  statement  made  by 
plaintiff  to  assessor  concerning  ownership  of 
property  was  not  prejudicial,  where  the  state- 
ment would  not  have  contradicted  in  any  way 
the  testimony  introdoeed,  and  plaintiff  admitted 
making  such  statement. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; BL  F.  McGormlck,  Judge. 

Action  by  Oeorge  H.  Malter  against  the 
National  Fire  Insurance  Company  of  Hart- 
ford and  another.  Judgment  few  ^alntUt, 
and  dtfendants  appeaL  Afflnued. 

Miller,  Thornton,  Miller  ft  Watt  and  Miller, 
Thomttm  &  Miller,  all  of  San  Frau<^o,  for 
app611ant8. 

Short,  Lindsay  ft  Woolley  and  F.  W.  Dock- 
er, an  of  Fresno  (O.  O.  Hansen,  of  Fresno,  of 
counsd,),  for  respondoit 

LAKGDON,  P.  J.  This  action  Is  to  recover 
from  e&ch  of  the  defendants  $2,000  on  fire 
Insurance  poUclee  issued  and  delivered  by 
them,  covering  certain  personal  property  and 
Insuring  plaintiff  against  loss  by  fire.  The 
case  was  tried  by  the  court,  without  a  Jury. 
Judgment  was  for  the  plaintiff  against  both 
defendants. 

[1]  The  first  ground  for  appeal  urged  by 
the  appellants  is  the  Insufficiency  of  the 
evidence  to  Justify  the  flndiugs  of  the  court 
The  finding  which  Is  particularly  attacked  Is 
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the  ODevliwtfii  fibe  conrt  finds  tMt  the  plain- 
tiff was,  atttie  time  of  the  Insurance  and  de- 
Uvei7  of  the  policies,  and  at  tiie  time  ot  the 
fire,  the  sole  and  nnctmdltlonal  ownw  of 
the  iffoper^  qiecifled  In  the  poltdes.  The 
testimony  of  the  plaintiff  on  this  point  amply 
supports  the  finding.  There  was  also  other 
testimonr  which  would  raise  a  presumption 
of  ownership  In  the  plalntlfl.  The  only  evi- 
dence t»dlns  to  prore  the  contrary  Is  the 
testimony  of  a  depoty  tax  assessw  who  tes- 
tified that  the  plaintiff  had  signed  a  tax  re- 
turn In  1917  in  wbidi  the  wines  and  brandies 
and  wlne-fiiaklng  apparatus  covered  by  the 
insurance  policies  and  also  other  property, 
real  and  personal,  were  listed  In  the  names 
of  Pacific  Vineyard  Company  and  Mabel  P. 
Halter.  Plaintiff  admitted  signing  the  tax 
statement,  in  which  the  property  was  so 
listed,  and  explained  that  his  vineyard  and 
wines  and  manufacturing  awaratns  had  at 
cme  time  been  transferred  to  the  Padflc  Vine- 
yard Company  merely  for  convenlaice;  that 
that  he  had  always  been  the  real  owner; 
that  the  stodi  of  that  company  was  owned 
by  blm,  and  that  he  had  always  paid  the 
taxes  on  the  property,  although  for  a  time 
Oie  record  title  bad  beoi  In  this  company; 
that  It  was  do  longer  In  the  aHnpouy,  and 
that  he  bad  neglected  to  have  the  name 
-<Aanged  on  the  assessment  list,  which  list 
wss  made  out  by  the  assessor  from  previous 
records.  There  was  no  oth«  teetlmcmy  tend- 
ing to  disprove  plaintiff's  ownership  in  the 
property.  We  are  of  the  opinlw  that  the 
■court  was  clearly  Justified  In  finding  fOr  the 
Idatntlff  on  this  tasue. 

[2]  TbB  only  other  objection  urged  by  ap- 
pdlants  Is  that  the  court  «red  In  exdudlng 
the  statement  made  by  the  plaintiff  to  the 
assessor  In  1917.  Granted,  for  the  purposes 
of  this  o[rinl(m,  that  flie  statnnent  should 
have  been  admitted  In  evldenoek  nevertheless, 
its  ezdu^on  Uierefrom  does  not  under  the 
facts  of  this  case^  constitute  iwejudidal  a>> 
ror.  The  record  omtalns  the  testimony  of 
the  tax  ecdlector  regarding  this  statonent, 
and  also  the  admissions  of  the  plaintiff  that 
he  did  make  it  and  bis  explanation  hereof, 
and  these  matters  were  before  the  trial  Judge 
In  making  bis  findings.  An  examination  of 
the  statement  otUxeA  in  evidence  discloses 
that  it  covers  certain  wines  and  brandies, 
which  were  a  part  of  the  iwop^ty  covered 
by  the  policies^  and  also  musical,  instru- 
ments, farming  utoislls,  wagons  snd  other 
vehicles,  horses  and  cows,  poultry,  sewing 
machines,  automobile  and  other  Items.  Ibe 
statement  was  beaded  "Pacific  Vineyard  Co. 
and  Mabel  P.  Malter."  At  the  bottom  of  the 
statement  the  plaintiff  signed  the  following 
oath: 

"I  do  swear  that  I  am  a  resident  of  the  coun- 
ty of  FresDo,  that  the  above  list  ointains  a  fall 
and  correct  Btatemeut  ot  all  property  sabject 
to  taxation,  wUeh  I,  or  any  finn  of  which  I  am 


a  member,  •  •  *  owned,  dalmed,  pos- 
sessed or  controlled,**  etc. 

If  the  statement  had  been  admitted  in  evi- 
dence, it  would  not  have  contradicted,  in  any 
way,  the  testimony  of  Mr.  Malter  already 
In  the  record  regarding  the  assessment  of 
the  property.  Be  stated  that  the  vineyard 
and  liquors  bad  for  a  time  been  In  tbe  name 
of  Padflc  Vineyard  Company  and  that  he  had 
neglected  to  have  the  assessment  record 
changed,  but  that  he  had  always  paid  the 
taxes  on  this  property  personally  and  bad 
paid  them  for  the  year  covered  by  tUa  aa* 
sessment  list 

With  the  other  property  listed,  wbidi  was 
not  covered  by  the  pollcira,  we  are  not  con- 
cerned, and  It  is  Immaterial  whether  this  be- 
longed to  Mab^  P.  Malter  or  Padfic  Vine- 
yard Company  or  the  plaintiff. 

The  admission  In  evidence  of  the  assessment 
list  signed  by  plaintiff  would  have  added 
nothing  to  defendants'  case;  Its  erecutiou 
and  contents  were  admitted  by  the  plaintiff 
and  were  testified  to  by  the  deputy  tax  col- 
lector and  these  matters  were  thN«fore  be- 
fore the  oonrt  It  was  not  cmclnslve  as  to 
ownership,  and  plaintiff  contradicted  It  and 
explained  the  reason  for  tbe  mistake^  Under 
the  circumstances,  Its  exclusion  even  though 
conceded  to  be  erroneous,  would  not  warrant 
a  reversal  <rf  this  Judgmoit  vblch  Is  clearly 
a  iHToper  and  Just  tme  upon  the  entire  recind 
before  this  court. 

The  Judgment  is  affirmed. 

We  concur:  NOURSB,  J.;  8TUBTB- 
VANT,  J. 


RIEDER  V.  HOGAN  CO.  •!  aL    (CIV.  N*. 

3120.) 

(District  Coart  of  Appeal,  Second  District,  Di- 
vision 2,  Oaltfonila.  Sept.  12, 1821.  Hearing 
Denied  by  Supreme  Court  Nov.  1<^  ISZL) 


1.  Prisolpal  and  ageot  ^2S(5)- 
to  show  as  oetenslbis  agsscy. 

Svidence  that  8.  had  been  authorized  or  per* 
mltted  to  deal  with  P.,  tbe  agent  ot  plaintii^  ta 
matters  of  the  same  diaraeter,  and  the  knowl- 
edge ot  P.  that  S.  held  an  Important  poiitioa  U 
trust  with  defendant,  supports  a  finding  that 
there  was  an  ostensible  agemgr,  under  dv.  Oods, 
i  2300. 

2.  Appeal  asd  error  «s»98l(l)— Fladfags  prs- 
sBSied  supportsd. 

The  Court  of  Appeals,  in  the  absence  ef  a 
showing,  is  bound  to  Indidge  that  assomptioB 
which  leads  to  a  snpport  of  contested  findings 

as  to  ostensible  agency. 

Appeal  fmn  Superior  Court,  Los  Angeles 
County ;  Charles  Wellborn,  Judg& 

Action  by  Lestw  Biedor  against  the  Hogan 
Company  and  another.  Judgment  for  j^aln- 


^BsVor  ather  cmm  sm  sua*  tople  ud  KBY-NUHBBR  In  all  X^-N«iabsrtd  DIsests  an4  iDdtxes 

Digitized  by  Google 


GaL) 


tiff,  and  tbe  defraidaat  named  ai]i>ealSi 
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Flint  ft  Mackay,  at  Lot  Angeles,  for  ap- 
pellant 

Oliver  O.  Olark;  Gland  B.  Andrewa.  and 
Jamea  Roche,  all  of  Loa  Angelai,  for  re- 

apOTdent. 

WORKS,  J.  Thia  to  an  action  Cor  tbe  re- 
covery of  the  pnrcliase  price  paid  by  plain- 
tiff for  five  antonuAlle  lease  or  salea  con- 
tracbB.  nalntiff  had  judgment  fbr  the 
amount  from  defendant  the  Hogan  Company, 
and  that  defendant  appeals. 

[1,  2]  Hie  ctmtracta  were  pordiased  for  re- 
spondent    the  iirm  of  Porter  &  Brown,  who 
were  hla  agents  In  the  deal,  Qie  nceottations 
leading  np  to  the  aale  having  beoi  omduct 
ed  by  Porter,  a  member  ot  the  Arm.  Porter 
made  the  parchase  firom  defendant  Sears. 
In  ftatenlng  liabUitjr  open  appelant  the  trial 
court  firand  that  Sears,  hi  mafctag  the  sale, 
acted  as  the  ostensible  agent  of  appellant 
The  result  of  the  appeal  depends  on  the  ques- 
tion whether  tbis  finding  ia  suKurted  by  the 
evldencet  for  appellant  contoida  that  It  la 
not  At  tbe  time  of  the  aale  of  the  ctmtnicts 
Sears  had  been  for  aome  time  the  manager 
/  of  an  Insurance  d^rtmont  which  wu  oper^ 
ated  by  appellant,  and  Porter  knew  that  be 
was  employed  by  appellant  In  that  capacity. 
We  must  aaanme,  from  the  very  designation 
given  to  this  position,  that  Sears  occupied  a 
somewhat  Important  place  with  appellant 
and  Porter  was  Jnstlfled  In  so  regarding  him. 
liaybig  asldQ,  for  ttie  moment  the  question 
ot  fala  anthorUy  to  make  sale  of  die  Dto  om- 
tracts,  appellant  held  Seats  out  to  the  world 
( as  a  person  worthy  of  trust  for  appellant 
\itB61f  had  placed  him  and  had  retained  him 
In  a  position  of  trust  That  being  so*  no 
more  than  alight  additional  evidence  would 
be  neceasary  to  Justify  Porter  in  assuming 
that  Seats  had  authority  to  sell  the  contract 
What  additional  evidence  was  there  upon 
which  Porter  might  have  relied,  as  entitling 
him  to  assume  that  Sears  had  actual  author- 
ity to  seUT   At  the  same  time^  what  evi- 
dence ia  0iere  to  which  we  may  look  for  a 
mpptnt  for  Mm  finding  that  Sears  wea  the 
ostensible  agent  of  aroellant  in  making  the 
■ale?  Undoubtedly,  evidence  leading  Porter 
Justly  to  aaaume  the  existence  In  Sears  of  an 
actual  authcHl^  will  at  the  same  time  war- 
rant our  upholding  the  Ibiding  that  he  was 
dothed  widi  an  ostensible  authority.  Civ. 
Code,  f  2S0a   Sears,  after  having  testlfled 
concendng  the  sale  of  the  five  contracts  to 
Porter,  went  on  to  say,  "I  had  sold  other 
Gtmtracta  to  Porter,  acting  as  managw  of  the 
Insurance  department  of  the  Hogan  Com- 
pany."   TUa  statement,  especially  when 
taken  In  connection  with  Porter's  knowl- 
edge that  Sean  held  an  important  poal- 


Af-  tion  of  trust  wfth  appellant  appears  to 
us  to  afford  a  sufficient  suppwt  for  Che 
finding  that  there  was  an  ostoudble  agency. 
It  was  evident  to  the  trial  court  that  ap- 
pellant had  authorised,  or  at  least  hadl 
permitted.  Sears  to  deal  with  Porter  In* 
and  about  matters  which  wwe  of  the  same 
character  with  the  transaction  out  of  which 
this  litigation  arose.  Appellant  assarts,  how- 
ever, that  this  eridoice  Is  not  "binding''  up- 
on It  for  the  reason  that  it  "appears  from 
the  evidence,  and  the  findings  are  to  the  ^- 
fect,  that  Sears  pnrdiaaed  and  sold  many 
contracts  without  the  knowledge  of  appel- 
lant" This  language  Is  followed  by  no  ref- 
erence to  any  part  of  the  evidence^  but  at- 
tention is  directed  to  one  of  the  findings.  It 
is  true  that  the  trial  court  did  find  as  stated, 
but  it  l9  also  true  that  Immediately  preced- 
ing that  finding  It  was  found  that  Sears  had 
been  employed  by  appelhut  for  about  three 
years  at  tbe  time  of  the  sale  of  tiie  five  coa- 
tracts,  that  during  most  of  that  time  he  had 
been  the  manager  of  appeUant's  insurance  de- 
partment and  that  while  acthig  in  that  rapae> 
Ity  and  with  the  knowledge  of  appellant  he 
had  bought  and  aold  for  appellant  numerous 
automobile  sales  contracts.    There  Is  no 
means  iwlnted  out  to  us  wti6rd>y  we  may 
ascertain  whether  the  earllo-  deals  between 
Sean  and  Pcvter  were  ammig  those  men- 
tioned in  the  findings  as  having  transpired 
without  the  knowledge  of  an>eltant  or 
whether  they  were  among  the  number  deidg- 
nated  by  the  findings  aa  having  occurred 
with  appdlant^s  knowledge  We  are  bound, 
of  course.  In  snch  a  sltuatttm,  to  Indulge  the 
assumption  whldi  leads  to  a  support  of  the 
contested  finding  as  to  ostenstt^  agency; 
that  la,  that  the  earlier  aales  to  Porter  were 
among  those  declared  by  tbe  trial  court  to 
have  been  made  with  the  knowledge  of  ap- 
pellant  Under  these  conditions  it  appears 
to  us  that  the  finding  at  ostensible  agency  is 
supported  by  ttie  e^dence;.  Th»e  are  other 
portiMis  of  the  evldmce  which  lend  addi- 
tlmal  support  to  the  finding,  but  it  Is  not 
necessary  to  rtfer  to  than. 

Appellant  contends  that  error  was  com- 
mitted by  the  trial  court  fai  several  Instances 
in  mUngs  upon  objections  to  the  admissibil- 
ity of  evidence,  in  view  of  the  cmduslon  we 
have  readied  upon  the  questfim  above  dis- 
cussed, we  find  It  unnecessary  to  consider 
the  points  mentioned,  as  nearly  all  of  them 
are  connected  with  that  question.  If  It  be 
granted,  which  we  do  not  decide,  that  ap- 
pellant's claims  as  to  tlie  errors  of  law  are 
well  fimnded,  it  stOl  appears  to  us  that  none 
of  the  alleged  errors  was  preJudldaL 
Judgmoit  affirmed. 


We  concur ; 
QRAIO.  J. 


PINLAYSON,     P.  I.; 
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DETELS  m  al.  V.  LAWRENCE  0t  al.  <Ctv. 

3956.) 

(District  Court  of  Appeal,  Flnt  IHstrict,  Di- 
TiBion  2,  CaUtoniia.    Bept  20,  1021.) 

1.  Apvaal  anri  error  «sf870(S)— Oriir  trus- 
fMTins  ousa  aot  rsvlawaUa  m  appeal  from 
er^  AsnlMlaf. 

Ab  order  traneferring  a  canae  from  one 
■tiperior  court  to  another,  being  an  appealable 
order  under  Code  Cir.  Proc  {  963,  and  no  ap- 
peal being  taken,  the  nature  of  the  action  and 
the  propriety  of  its  transfer  are  not  subject 
to  consideration  on  appeal  from  an  order  of  the 
coart  to  which  it  waa  transferred  dismisains  it 
for  failure  to  pay  transfer  fees. 

2.  VeBB«  «=»80— Suit  aubjeot  to  dismissal  for 
failure  to  pay  transfer  f«ea  within  one  year. 

Code  Civ.  Proc.  (  681b,  aa  to  payment  of 
transfer  fees  within  one  year  after  the  trans- 
fer of  a  cause,  is  mandatory,  and  a  suit  la 
properly  dismissed  for  such  failure. 

Appeal  from  Superior  Court,  Marin  Coun- 
ty; Edward  I.  Butler.  Judge. 

Action  by  Jobn  Detds  and  others  against 
Uabel  Lawrence  and  others.  From  an  order 
diamlsalng  the  action,  plalntlfts  appeaL  Af- 
flrmed. 

L.  OL  nstoleal,  ct  San  E^andseo,  for  ap- 
pellanta. 

S.  LeA  Lanaborgfa  and  S.  Joaepfa  asietaen, 
both  of  Ban  Frandaoo,  for  respondents. 

LANUDON,  P.  J.  This  la  an  appeal  from 
an  order  of  the  aiqmlor  coart  of  Marin 
county  dlsmlastng  the  action  on  motloo  of 
defoidanta  uadae  the  provlstona  oC  aectiMi 
OSlb^  Code  of  OvU  Procedure. 

[1, 2]  The  action  waa  orlginally  commeno 
ed  In  the  dty  and  county  of  3an  Francisco, 
from  which  county  It  waa  transferred  to  the 
court  In  Marin  county.  The  transfer  waa 
made  upcn  the  motion  of  the  defendants, 
baaed  upon  their  residence  in  the  county  of 
Marin.  Appellants  admit  that  they  did  not 
pay  the  fees  required  by  section  SSlb,  Code  of 
Civil  Procedure,  for  more  than  one  year  after 
the  tranaf  w  of  the  action.  Thetr  position  njf- 
on  appeal  la  that  the  order  of  the  superior 
court  of  the  dty  and  county  <^  San  Francisco 
transferring  said  action  waa  erroneous,  for 
the  reason  that  tlw  action  involves  Utle  to 
real  property  part  of  which  la  aituated  In  the 
dty  and  county  of  San  Frandsco^  The  com- 
plaint also  prays  for  personal  judgments 
against  certain  defendants,  residents  of  Mar- 
in county.  However,  the  nature  of  the  ac- 
tion and  the  {ooprlety  of  its  transfer  are  not 
matters  for  our  consideration  upon  this  ap- 
peaL The  order  trauBferring  the  cause  was 
an  aM>ealable  onlw.  Code  Civ.  Proc  |  963. 
Mo  appeal  was  taken  from  this  order,  and 
the  same  has  become  OnaL  The  superior 
court  of  Marin  county  acted  upon  this  final 


detCTnlnatl<»i,  and  propwly  dismissed  llw 
action  under  the  provision  ftf  the  Code  sec- 
tion above  reCerred  to.  The  provisions  of 
said  section  are  mandatory.  Davis  t.  ftap^ 
rior  Court  (Sup.)  19S  Fae  890. 
Tho  order  awealed  from  Is  affirmed. 


We  ooncnr: 
YANT,  J, 


NOUBSE.   J.;  STDBTB- 


REED  V.  CORNELL  et  al.  (Olv.  880S.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  Camomia.  Sept  8, 1921.  Hearing 
Denied  by  Supreme  Ooort  Nov.  7, 1821.) 

t.  Aeottrd  aad  sotlafoalloa  ^3>25(i)— Most  be 
specially  pleaded. 
An  agreement  of  aeooxd  aad  oatiafaeten 

must  ba  qiedally  pleaded. 

2.  Pleadlag  «ss>409(4)— Plaintiff  waived  de- 
fendant's fallare  to  plead  aooord  and  satla- 
faotloB  by  aot  objeetlag  to  evMaooa  of  set- 
tlemeet. 

Where  plaintiff,  in  an  action  to  recover 
possession  of  a  piano,  payment  tax  wMdi  bad 
not  been  made  aa  reqalred  by  defendant's  eon- 
tract  with  pbintiffa  aaiigDor.  interposed  no 
objection  to,  and  oiade  no  motim  to  atrike 
oat,  testimony  as  to  a  settlement  with  such 
assignor  at  less  than  the  agreed  price,  he 
waived  defendant's  failure  to  socially  plead 
an  accord  and  satisfaction. 

3.  Trial  4ss»404(5)— Where  eeurt  feaod  do. 
feodant  aet  Isdabted  far  artMe  aoM  te  ber, 
plalatlff  oeaM  aet  reaovar  pooaeisloa,  wfeeth- 
er  fall  eoatrast  prieo  paid  or  laaa  omeaat 
aeoepted  !■  payneat  ef  baloaoe. 

In  an  action  to  recover  poasession  of  a 
piano,  payment  for  which  had  not  been  made 
as  required  by  defendant's  contract  with  plain- 
tiff's assignor,  where  the  trial  court  found  sub- 
stantially in  tbe  laugnage  of  the  pleadings, 
which  alleged  defendant's  indebtedness  and  ti- 
tle to  and  ownership  of  the  inatroment  in 
plaintilt  that  nothing  waa  due  and  mspald  f  n» 
defendant,  and  that  title  was  in  her,  it  was 
immaterial  whether  defendant  paid  in  foil  ae- 
cording  to  tbe  terms  of  the  contract  or  set- 
tled with  plaiiitiff*B  assignor  for  a  less  amount, 
plaiotUTs  right  of  recovery  dependiag  on  the 
existence  of  an  indebtedness. 

4.  Appeal  aad  error  <^IOI2(l)—WealMeee  off 
evideaoe  for  eoasMerotfea  ef  trial  eeort. 

Alleged  weakness  and  lack  of  oonvlndag 
force  of  evideaoe  is  iwimaiOir  fbr  the  conaftd- 
eratioo  ef  tbe  trial  court. 

Appeal  from  Superior  Cmirt,  City  and 
County  of  San  Frandsoo;  J.  J.  Trabuoeo^ 

Judge: 

Action  by  W.  W.  Beed  against  Ada  A. 
Comdl  and  others.  Jodgmoit  for  def aid- 
ants, and  plaintiff  appeals.  Affirmed. 


^■ror  oOar  esM*  aet  asm*  topie  and  KBY-NUUBBB  Is  aU  Kay-Hnmbwsd  ngSBts  aad  XaAana 
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Werner  Olsdiemkl  and  Frederick  Olachew- 
ikf.  both  of  San  Frandsco.  for  aMMllant 

Ifiarcns  Ij.  Samuels,  of  San  FraadBCO,  for 
respoDdeQts. 

WASTB,  P.  J.  Tbi  platntlff,  as  assignee, 
bronglit  tbU  action  to  recover  tiie  possession 
of  a  certain  idano.  He  alleged  that  the  de- 
fendant had  entered  Into  an  agreement  with 
the  Heine  Piano  Company,  plaintiff's  as- 
signor, for  the  purchase  of  the  instrument; 
that  paymoit  had  not  been  made  as  required 
by  the  contract ;  that  by  reason  of  the  viola- 
tion of  the  terms  of  the  agreoneat,  plahitlflr 
was  entitled  to  a  return  of  the  piano.  The 
defendant  denied  any  tndditednew.  and  al- 
leged that  the  piano  had  been  fally  paid 
for,  and  assarted  tltie  in  herself.  Jndgmait 
was  entered  for  the  defendant  from  wbtdi 
the  plaintiff  has  appealed. 

The  contract  for  the  sale  of  the  jdano  pro- 
vided for  an  Initial  payment  of  $40  npon 
the  signing  of  the  agreement,  and  monthly 
payments  of  $10  each,  nntil  the  whole 
amount  of  $458,  the  purchase  price,  together 
with  Interest  had  been  paid.  According 
to  the  plaintiff's  theory  the  defendant  was 
In  arrears  $147.63,  plus  some  additional  In- 
terest, at  the  time  of  the  trial.  The  dtfend- 
ant  testified  that  she  made  payments  on  the 
contract  tmtU  the  sum  of  $185  bad  been 
paid.  Becoming  tired  ot  making  Installment 
paymrats,  she  asked  .to  be  allowed  to  settle 
the  contract  in  folL  proposition  was 

accepted,  and  she  paid  the  sum  of  $200  in 
caaib.  and  received  a  rec^t  for  full  pay- 
ment <tf  the  contract  nifs  reoelpt  she  sub- 
sequently lost  when  moving  from  one  bouse 
to  another.  The  aoconnt  books  of  the  Heine 
Piano  Company  ^owed  the  paymoats  testi- 
fied to  by  the  defendant,  and  what  purported 
to  be  a  subsequent  additional  payment  of 
$50,  made  in  the  form  of  a  Liberty  Bond. 
This  item  was  repudiated  by  the  defendant 
as  not  having  been  made. 

[1 , 2]  Appellant's  major  conteutlon  relates 
to  the  proof  adduced  in  support  of  the  de- 
fendant's case.  He  first  contends  that  the 
evidence  does  not  prove  payment  in  full  of 
the  contract,  but  an  accord  and  satisfaction, 
which,  not  having  been  specially  pleaded, 
could  not  op««te  as  a  defense  to  the  action. 

The  well-settled  rules  of  pleading  in  this 
state  require  an  agreement  of  accord  and 
satisfaction  to  be  specially  pleaded,  before 
it  can  be  availed  of  as  a  defense,  but  the 
ai^Uant  is  not  iu  position  to  ui^  the  point 
for  the  first  time  in  this  court  on  appeal 
from  the  Judgment  The  record  discloses 
201P.-S9 


that  be  Interposed  no  objectlm  to  the  evi- 
dence Introduced  on  the  part  of  the  defend- 
ant as  to  the  real  nature  of  the  settleioent 
with  the  Heine  Piano  Company,  and  made 
no  motion  to  sMke  out  tlte  testimony  wbea 
apprised  of  Its  purport  and  effect  So  tar, 
therefore^  as  relates  to  the  introduction  of 
the  testimcHiy,  the  appellant  must  be  held  to 
have  waived  any  advantage  be  might  bave 
gained  if  the  timely  objection  had  been  made. 

CS]  The  appellant  raises  the  same  objection 
In  another  way.  He  attacks  the  flndbigs  as 
not  being  supported  by  the  evidence.  Jits 
point  being  that  only  an  accord  and  satis- 
faction was  proved,  and  not  that  the  {dano 
was  "fully  paid  for,"  as  found  by  the  trial 
court  Thus  stated,  the  contention  Is  cor- 
rect Init  the  court  fonnd  other  facts.  The 
appelant  based  his  right  to  recover  the  piano 
upon  an  alleged  indebtedness  of  the  defend- 
ant and  title  to,  and  ownership  of  the  In- 
strument in  himself,  all  of  which  was  denied 
by  the  defendant  Tb«  trial  court  found 
substantially  In  the  laufrnage  of  the  plead- 
ings, as  the  ultimate  fticts,  that  nothing  was 
due  and  unpaid  from  the  defendant,  and 
that  title  to  the  piano  was  in  her.  These 
facts  were  amply  sufficient  to  warrant  its 
conclusion  that  the  defendant  was  tiie  law- 
ful owner  and  holder  of  the  piano,  and 
ntitled  to  Its  possession.  Whether  the  de- 
fendant paid  In  full  for  tb»  vS&no  according 
to  the  terms  of  the  contract  or  settled  with 
the  Heine  Piano  Company  for  a  less  amount 
than  It  would  have  been  entitled  to  under 
that  agreement  and  received  a  receipt  and 
discbarge  In  full,  does  not  matter.  The  ul- 
timate fact  was  the  Indebtedness,  If  any, 
due  from  the  defendant  to  the  plaintiff  upon 
the  existence  of  which  depended  the  rijrht  of 
the  plaintiff  ta  recover.  This  was  deter- 
mined and  found  not  to  exist,  upon  the  evi- 
dence submitted  to  the  court.  Jacobs  r. 
Ludemann.  137  Cal.  176,  182,  69  Pac.  96B; 
Tower  V.  Wilson,  188  Pac.  87.  The  appellant 
was  content  to  submit  the  matter  upon  evi- 
dence received  without  any  objection  on  his 
part,  and  mider  the  circumstances  we  mnst 
hold  that  the  findings  property  condnded  ttie 
whole  controversy. 

[4]  Appellant  urges  upon  our  attention  the 
alleged  weeknesa  'and  lack  of  convincing 
force  of  the  evidence  for  the  defendant  but 
that  was  a  matter  primarily  for  the  con- 
sideration of  the  trial  court.  We  And  no 
abuse  of  ite  power  in  that  regaxi. 

The  judgment  Is  afBrmed. 


We  concur: 
CAN,  J. 


BIGBARPS.  J.;  KBBKI- 
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PEOPLE  V.  VITRO.   (Cr.  598.) 


(District  Court  of  Appeal,  Third  District,  Cali- 
foxnia.  Sept  12,- 1921.  Hearing  Draied  by 
Supreme  Court  Nor.  10. 1021.) 

r.  Seduotion  «=>45— Evldaaos  beld  to  show  pre- 
vious ohatte  oharacter. 

In  a  proeecutitHi  for  seduction  under  promise 
of  marriage  of  an  unmarried  female  of  preTioos 
chaste  character,  hetd  that  then  waa  evidence 
tending  to  show  previous  duute  diaracter. 

2.  Seduotion  «=>4a-EvldeiM  of  sabswirat 
acts  admissible. 

In  a  proaecutioD  for  seduction  under  promise 
of  marriage  of  an  unmarried  female  of  previous 
diasta  character,  court  properly  permitted 
the  prosecution  to  prove  that  defendant  in- 
dulged in  frequent  acta  of  sexual  intercourse 
with  the  prosecutrix  after  tlie  commissiOB  of 
the  act  ebarfcd,  and  that  she  gave  birth  to  « 
child. 

3.  Seduotion  «3>50(4)— Conrt  did  ut  arr  la 
modifying  requested  Instructloa. 

In  a  prosecution  for  seduction  under  prmnlse 
of  marriage  of  an  unmarried  female  of  previous 
dusts  diaracter,  where  defendant  request- 
ed die  court  to  instruct  that:  "lUidt  inter> 
course,  permitted  by  a  woman  as  a  mere  barter 
and  trade  for  a  promise  of  marriage,  is  not  se- 
duction. There  must  be  the  exercise  of  cer- 
tain influence  on  her  affections  by  reason  of  the 
promise.  If,  in  order  to  obtain  an  agreement 
from  the  defendant,  the  prosecuting  witness 
permitted  him  to  have  sexual  intercourse  with 
her,  then  there  is  no  sediiction,  and  the  defend- 
ant should  be  acquitted"— court  did  not  srr  In 
modifying  the  instruction  by  striking  out  the 
last  sentence,  which  sUted  no  mis  of  law  not 
contained  in  the  part  given. 

4.  Criminal  law  «=»!  160— Denial  of  mw  trial 
for  newly  disooversd  ovldonoe  ooatradloted  by 

affidavit  oondusive. 
In  a  prosecution  for  seduction,  where  only 
evidence  as  to  previous  diastity  was  testimony 
of  prosecutrix,  and  on  motion  for  new  trial  de- 
fmdant  produced  affidavit  of  third  person  that 
be  had  intercourse  with  prosecutrix  prior  to 
time  of  act  charged,  and  affidavit  of  prosecutrix 
was  Introduced  in  denial,  it  was  for  the  trial 
court  to  determine  whether  prosecutrix  or  the 
third  person  told  the  truth,  and  its  determina- 
tion, denying  new  trial,  Is  eondnsir*  on  appeaL 

Appeal  from  Superior  Court,  Stanislaus 
County ;  I*  W.  Fulkerth,  Judge. 

Antone  Vitro  was  convicted  of  seduction 
under  promlae  of  marriage,  and  ivpeala* 
Affirmed. 

U  J.  Maddux,  of  Modesto,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  the  People. 

FINCH,  P.  J.  The  defendant  appeals  from 
a  Judgment  of  conviction  of  the  crime  of 
seduction,  under  promise  of  marriage,  of  an 
unmarried  female  of  previous  chaste  charac- 


ter, and  from  the  order  denylnf  Ids  motimi 
for  a  new  trial. 

[1]  It  Is  claimed  that  the  evidence  does 
not  show  tliat  the  prosecutrix  was  of  pre- 
vious chaste  (diaractei*.  Tlie  prosecutrix 
gave  hei:  testimony  through  an  interpreter 
and  counsel,  and  the  interpreter  at  times  f^ 
into  the  bad  practice  of  putting  questions 
and  answers  In  the  third  person.  The  proae- 
cutriz  testified,  "I  had  sexual  Intercourse 
with  the  defendant,"  stating  the  time  and 
place,  and  that  it  was  her  first  act  of  sexual 
intercourse  vrith  him.  Thereafter  the  fol- 
lowing testimimy  was  given  by  bet : 

"Q.  Why  did  die  permit  the  defendant  to  have 
sexual  intercourse  with  her  during  January, 

1910? 
"Mr.  Maddux:  '18. 

"Q.  1918.    A.  Promised  to  marry  her. 
"Q.  Had  you  ever  had  intercourse  with  any 
other  person  before  that  tune?  A.  No,  sir.'* 

It  la  loi^cally  argued  that  the  word 
tercourse**  does  not  necessarily  mean  ''aexnal 
interconrs^"  but,  following  aa  It  does  Im- 
mediately after  the  use  of  the  term  **8exiial 
Intercourse"  In  the  preceding  question,  Ouxb 
can  be  no  donbt  that  the  witnen  understood 
that  "sexual  Intercourse^'  was  meant 

[2]  The  court  p»mitted  the  prosecntlcni  to 
proves  over  the  objectlm  of  the  defendant, 
that  he  tndnlgad  In  frequent  acta  <tf  aexnal 
intercourse  with  the  prosecutrix  after  the 
commission  of  the  act  charged  and  np  to 
February,  1S20,  and  that  she  gave  birth  to  a 
child  October  8,  1920.  It  has  so  often  been 
held  that  sDch  evidence  Is  admissible  In  the 
trial  ta  a  Mfendant  on  a  eha^  of  Illicit 
sexual  Intetoonrse  that  citation  of  authori- 
ties would  be  snperttnoos: 

[I]  The  defttidant  requested  titw  court  to 
glre  the  following  Instmctlai: 

"nildt  intercourse,  permitted  by  a  woman  as 
a  mere  barter  and  trade  for  a  promise  mar- 
ri^e,  is  not  seduction.  There  must  be  the  ex- 
erdse  of  certain  infiuenos  on  her  affections  by 

reason  of  the  promise.  (If  In  order  to  obtain 
an  agreement' from  the  defendant,  the  prosecut- 
ing witness  permitted  him  to  have  sexual  In- 
tercourse with  her,  then  there  is  no  seduction, 
uid  the  defendant  should  be  acquitted.)" 

The  court  modified  the  proposed  Instro^ 
tlon  by  striking  out  the  part  Inclosed  in  pax<- 
en theses,  and  gave  it  as  so  modified.  The 
part  stricken  out  states  no  rule  of  law  not 
contained  In  the  part  glv»,  and  hence  the 
modiflcatitMi  was  not  error. 

[4]  On  his  motion  for  a  new  trial  the  de- 
fendant produced  the  affidavit  ot  one  Bmaof 
uel  Teixeira  to  the  effect  that  the  afiiaat 
had  sexual  Intercourae  with  the  prosecuting 
witness  in  S^tembor,  lUT,  a  few  numths 
prior  to  the  time  of  the  act  changed  hj  the 
information.  In  opposltlcni  to  the  motion 
the  affidavit  of  the  proaecntrlx  waa  Intro- 
duced In  which  she  d«iled  that  die  ever  bad 
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sexual  Intereontse  with  Telxelra.  The  affi- 
davits of  defendant  and  his  attorneys  were 
Introduced,  stating  that  they  had  made  dili- 
gent ^ort  to  obtain  the  facta  In  connection 
wlh  the  case,  and  that  neither  of  th^  had 
learned  of  the  facts  stated  In  the  affldavU 
of  Telxeira  until  after  the  trial  The  only 
evidence  admitted  at  the  trial  on  the  issue 
of  the  previous  chaste  character  of  the  proa- 
ecattug  witness  was  b«r  own  testimony  that 
she  bad  never  had  interooarae  with  any  other 
person  prior  to  the  act  charged.  It  is  thus 
apparent  that  the  testimony  of  Tdxelra,  if 
worthy  of  belief,  would  be  of  vital  import- 
ance In  a  retrial  of  the  case. 

Bat  "a  motion  for  a  new  trial  upon  the 
ground  of  newly  discovered  evidence  has  al- 
ways been  regarded  by  the  courts  with  a  great 
deal  of  sns^don  and  disfavor,"  People  v.  Free- 
man, 82  Cal.  360,  28  Pae.  264. 

"The  question  as  to  the  effect  upon  the  case 
of  newly  discovered  evidence  is  from  its  nature 
peculiarly  one  tiiat  is  addressed  to  the  discre- 
tion of  the  trial  court."  People  r.  Oxnam,  170 
CaL  216.  149  Pac.  167. 

"It  is  well  settled  in  this  and.  many  other 
states  that  not  only  may  the  facts  of  (Ul^ence 
and  materiality  be  inquired  Into,  but  the  truth 
of  the  evidence  itself,  or  the  truth  <rf  the  Cacts 
as  alleged,  as  well  as  the  weigbt  thereof  and 
the  credibUi^  of  the  witnesses,  may  be  contest- 
ed by  counter  affidavits."  Haynes'  New  Trial 
and  Appeal  (Bev.  Ed.)  p.  442. 

"Upon  the  ground  of  newly  discovered  evi- 
dence it  Is  Bufficieut  to  say  that  tbe  affidavits 
offered  ta  support  thereof  were  fully  contradict- 
ed by  counter  affidavits  on  the  part  of  the  pros- 
ecution, and  for  that  reason  the  court  below 
exerdsed  a  proper  discretion  In  refusing  to 
'  grant  the  motion."  People  v.  lice,  97  CaL  400; 
32  Pac.  63%  People  t.  Sing  Yow,  146  Osl.  0,  7» 
Pae.  235. 

In  the  case  of  Pec^a  t.  Byrne,  100  CaL 
225,  lie  Pac.  62S.  tbe  conrt  nld: 

"While  a  mere  reading  of  tbe  record  In  this 
case  DecesBarily  leaves  one  in  grave  doubt  on 
the  question  of  tbe  defendant's  guilt,  there  is 
certainly  enough  in  the  evidence  to  sustain  the 
condnsion  ftf  the  Jury  and  trial  judge  who  saw 
and  hMrd  tlie  various  witnesses,  and  who  were 
in  a  oindi  better  positton  to  detennlna  the  truth 
than  a  court  that  does  not  possess  such  an  sd- 
vantage.  An  apparently  very  strong  showing 
was  made  for  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence,  but  in  the  light  of  the 
well-settled  roles  applicable  in  the  conaidera- 
tion  of  appeals  from  orders  of  trial  courts  de- 
nying such  motions,  we  do  not  see  how  it  can 
properly  be  held  that  the  trial  court  abused  its 
dlswetion  in  denying  the  motion." 

It  was  for  the  trial  court  to  determine 
whether  the  prosecutrix  or  Tetseira  told  the 
truth  relative  to  the  facts  stated  In  the  lat- 
ter'8  affidavit,  and  under  the  foregoing  au- 
tboritles  that  determination  la  otmclusive  <m 
nppeaL 


The  JndgDWnt  and  order  appealed  from  are 

affirmed. 

We  ooncor:  HAAT,  J.;  BURNETT.  J. 


SMITH  el  al.  V.  BACH  et  al.  (Civ.  3645.) 

(District  Court  of  Appeal,  Sectmd  Districtt 
ZMvision  1«  (SaBfomia.    Sept.  14,  1921.) 

1.  Appeal  tmi  error  •sa>673(3)-4B  view  eT 
raoord  Judgmeet  held  Mt  staewi  te  be  ree 
Jsdioala. 

It  cannot  be  held  on  apiwal  that  aetimi  of 
eouit  In  sustaining  a  demurrer  to  plaintiffs' 
aeoond  amended  complaint  in  a  former  action 
was  an  adjudication  of  subject  of  litigation  and 
a  bar,  where  neither  the  second  amended  com- 
plaint in  the  former  action  nor  the  demurrer 
tiiereto  is  set  forth  in  the  record. 

2.  Money  raeeM  •a»l4— Defeeiaittt  heM  eot 
Jointly  liable.   

Where  liability  of  defendants  was  not 
founded  on  contract  upon  which  they  were 
jointly  liable,  but  upon  an  implied  obUgation 
of  each  for  money  had  and  received  without 
consideration,  one  of  the  defendants  was  not 
liable  for  money  recdnd  by  the  other. 

3.  Contraets  «»l3»-IlleBallty  ef  eontmoC  heli 
net  to  prevent  recovery  ef  money  paid  Iqr 
one  not  la  pari  delicto. 

Where  contract,  pursuant  to  which  money 
was  paid  by  plaintiffs,  was  for  the  purchase  of 
lots  referred  to  as  delineated  upon  an  unre- 
corded map,  and  hence  null  and  void,  as  de- 
dared  1^  St  1907,  p.  290,  plaintiffs  are  not 
estopped  from  maintaining  an  action  for  money 
had  and  received  to  recover  the  sum  so  paid 
by  reason  of  their  Iiaving  had  knowledge  that 
the  map  was  nnreoerded;  plaintiffs  bdng  com- 
paratively Innocent,  and  not  in  pari  delicto. 

4.  Vendor  and  purohaser  <i=3334(l)MMeney 
paM  on  void  oontraot  reoovsred. 

Where  money  was  paid  for  lots  referred  to 
as  delineated  upon  an  unrecorded  map,  and 
the  contract  was  null  and  void  as  dedared  by 
St  1907,  p.  280.  no  oUigation  was  imposed 
upon  defendants  to  convey  the  lots  to  plain- 
tiffs,  and  hence  money  paid  thereon  was  paid 
without  consideration,  and  could  be  recovered 
as  for  money  had  and  received. 

Appeal  from  Superior  Court,  San  Dl^o 
County;  0.  N.  Andrews,  Judge. 

Action  by  Clara  L.  Smith  and  others 
against  George  J.  Bach  and  John  Bot^ 
From  judgment  In  favor  of  Bach  but  against 
Borgh,  the  latter  appeals.  Affirmed. 

Clifford  C.  Pease,  of  San  Dl^,  for  appel- 
hint 

7.  G.  Blood  and  Sweet,  Steams  &  VOTward, 
all  of  San  Diego,  for  raBpondait& 

SHAW,  J.  Action  in  assumpsit  Upon  a 
trial  of  the  case  first  had,  a  nonsuit  was 
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granted,  followed  by  Judgment  against  plain- 
tiffs, which  on  appeal  therefrom  was  revers- 
ed, to  which  decision  (reported  In  [Sup.]  191 
Pac.  14),  we  refer  for  a  full  statement  of  the 
facts  upon  which  the  action  is  founded. 

Upon  a  retrial,  Judgmrat  was  rendered  In 
favor  of  defendant  Bach  and  for  plaintiffs 
against  Borgh,  but  for  a  less  sum  than  the 
amount  claimed  by  plaintiffs.  Thereupon 
plaintiffs,  insisting  they  were  entitled  to 
Judgment  against  both  defendants  for  the 
fall  sum  of  their  claims,  appealed.  This 
Judgment  was  affirmed.    See  199  Pac.  1106. 

[1]  Borgh  has  likewise  appealed  from  the 
Judgment  so  rendered  against  him.  Based 
ui>on  ttie  record  presented,  there  is  no  merit 
In  his  contention  that,  by  reason  of  the  ac- 
tion of  the  court  In  sustaining  a  demurrer  to 
plaintiffs'  second  amended  complaint  in  a 
former  acHon,  an  adjudication  of  the  subject 
of  lltigratlon  was  had  which  constituted  a 
bar  to  the  bringing  of  ft  new  suit  to  recover 
the  amount  claimed.  Neither  the  second 
amended  complaint  In  the  former  action  nor 
the  dwnurrer  thereto  is  set  forth  in  the  rec- 
ord, without  which  we  cannot  say  the  subject 
of  the  litigation  in  the  former  action  is  the 
same  as  in  this,  nor  that  the  complaints  are 
identical.  No  atta<i  is  made  upMi  the  suf- 
fldency  of  the  complaint  In  the  present  ac- 
tion. Moreover,  assuming  the  action  of  the 
court  had.  and  taken  in  the  former  suit  to 
have  been  free  from  error,  it  may  have  been 
based  upon  defects  In  the  complaint  not  af- 
fecting the  merits;  hence  such  ruling  could 
not  bar  a  new  suit  founded  upon  a  complaint 
the  sufficiency  of  which  is  ccmceded. 

[2]  As  hdd  In  plaintiffs'  appeal  (reported 
In  199  Pac  llOfO,  tbe  liability  of  defendants 
was  not  founded  on  contract  upon  which  tbey 
were  Jointly  liable,  but  npon  an  Implied  obli- 
gation of  each  for  money  bad  and  received 
without  consideration.  Hrace,  In  the  absence 
of  ft  Joint  Uabllit?,  Badi  was  not  liable  for 
the  money  received  by  Borgh. 

[1]  'me  oonlract  pursuant  to  which  the 
money  was  paid  by  plaintiffs  was  for  the 
purchase  of  certain  lots  referred  to  as  de- 
lineated npon  an  nnrecorded  map,  and  hence, 
as  declared  by  statute  (see  ^tats.  1907,  p. 
200),  it  was  null  and  void.  Nevertheless,  ap- 
pelant Inslsta  that,  as  jdalntlffs  must  be 
deemed  to  have  had  knowledge  that  the  map 
was  unrecorded  prior  to  making  the  paymenta, 
fliey  are  estopped  from  maintaining  an  ac- 
tion to  recover  tibe  mm  so  paid.  In  ottier 
words,  appellantfs  claim  Is  that  parties  by 
Qieir  acta  may  destroy  and  render  nugatory 
the  plain  language  f>f  tills  prot^itory  pr»> 
▼ision.  The  contention  Is  wholly  without 
merit  As  said  by  the  Supreme  Court  in  dls- 
enaslng  Qie  qveatiim  on.  tiw  former  amieal 
plaintiffs  (Smith     Bftcb  [Sup.]  Ul  Pac  14): 

"Where  money  has  b««B  paid  in  eonsidcrBtion 
of  an  executory  contract  whldi  is  illegal,  the 


party  who  has  paid  it  nu^  repudiate  On  agree- 
ment  at  any  time  befwe  it  is  ozeeated  and  re- 
claim the  money.** 

And  in  answer  to  appellant's  dalm  tbat, 
MHiceding  bis  vtolatlm  of  the  statute  (whidi 
act  Is  declared  a  misdemeanor  and  pnnlab- 
able  by  fine  and  imprisfmmeQt),  plalntUEs  are 
in  pari  dfUctOt  and  lience  sbonld  not  assert 
claim  to  the  money  so  paid,  the  court  said: 

"In  nch  a  case  it  is  the  doty  of  the  court 
in  fvrthwanee  of  justiee  to  aid  one  not  in  pari 
delicto,  though  to  some  extent  inv<dved  In  Um 
illegality,  but  who,  a«  here,  is  eomparatirelj 
the  more  innocent,  and  to  permit  him  to  recover 
ba(±  money  paid  on  a  contract  as  the  clreom- 
stances  of  the  case  may  require." 

What  la  said  in  the  decisions  on  tiie  former 
appeals  her^  cited  is  determinative  ot  otlwr 
points  made  by  appellant 

[4]  fflnce  the  contract  wus  null  and  v<rid, 
it  Imposed  no  obligation  npon  d^endanto  to 
convey  the  lots  of  land  to  plaintiffs;  hence 
the  mcmey  paid  thereon  was  without  consid- 
eration, and  tb^r  right  to  recover  from  each 
of  the  defendants  the  amount  paid  by  bim, 
except  as  barred  by  the  statute  ct  Umita^ 
tlons,  would  seem  dear. 

The  Judgment  is  afflnned. 

We  concar:  CQNBEY,  P.  J.;  JAMES,  J. 


CALEXICO  LUMBER  CO.  V.  EMERSON  ot 
aL   (Civ.  3391^ 

(District  Oonrt  of  Ajopeal,  Second  District 
Division  2,  California.    Sept  14.  lOZL) 

1.  Pleading  «s>g3(l)— laoosslstMit  dsfeasea 
may  be  pleaded. 

Inconsistent  defenses  may  be  pleaded  by  a 
defendant,  and  he  ma;  plead  as  many  defenses 
as  he  may  have,  under  Code  CMv.  Proc.  |  441, 
and  affirmative  matter  pleaded  in  one  d^eose 
in  an  answer  does  not  operate  as  a  waiver  of 
a  denial  contained  in  another  defense. 

2.  Trover  and  ooavenion  ^s>40(4)— Evidesos 
of  ooBverslon  Inssffldest 

In  en  action  for  conversion  of  laths,  evi- 
dence Jteld  insufficient  to  support  a  fining  of 

conversion. 

3.  Appeal  and  error  ^»938(4)--Exes|rtlees, 
bill  of  «s>ia— Bill  of  exosptlosa  seed  net 
oontala  all  evldesoev  tMl  It  wll  be  prsteMd 

that  It  oontalns  esough. 

Bill  of  exceptions  need  not  purport  to  con- 
tain all  the  evidence  bearing  on  the  point  in- 
volved, moving  party  being  required  only  to 
set  forth  so  much  of  the  evidence  as  may  be 
□ecessary  to  explain  the  points  specified,  and, 
when  settled,  it  will  be  presumed  that  it  con- 
tains all  the  evidence  given  in  the  cnost  wUek 
was  necessary  to  be  atated. 
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4.  Appad  and  •mr  «3»76a-Matt«r 
flnt  la  clotlafl  hriaf  aot  eonliarad, 

A  question  oidinarDy  will  not  tw  oonaider- 
ed  bj  a  court  of  review  if  it  is  prwentod  for 
the  first  time  in  a  closing  brief. 

Appeal  from  Superior  Court,  Imperial 
County ;  Franklin  J.  Cole,  Judge. 

Action  by  tbe  Calexico  Lumber  Company 
against  Springer  Emmon  and  anotber. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.  Beversed. 

H.  E.  Oleaaon,  of  M  Gentro,  for  appel- 
lants. 

Anlt  &  Anderson,  of  Calexico,  for  respond- 
ent 

WORKS,  J.  This  ia  an  action  of  conver- 
sion. Hie  plaintiff  had  Judgment  and  the 
d^okdants  appeal. 

Tbe  first  point  made  by  appellants  Is  that 
the  evidence  Is  tnsuffldoit  to  support  the 
eourf  a  Ondlng  of  conversion.  Tbe  property 
Involved  1b  the  action  consisted  of  666  bun- 
dles ot  laths,  and  the  parties  had  already  had 
a  contest  over  the  same  property  In  an  action 
of  r^levlu.  In  that  action,  whldi,  for  con- 
voilence^  will  be  referred  to  henceforth  as 
the  replevin  action,  the  defendants  in  this 
action,  appellants  also,  were  plaintlfliB,  and 
vice  vma.  The  replevin  action  resulted  pe- 
culiarly, In  this,  tiiat  the  judgment  was  that 
the  plalnttfTa  take  nothing,  but  It  did  not  re- 
Quire  a  delivery  of  the  laths  to  the  defendr 
ant  aaaumlng  for  the  iwesent  that  at  the 
commencement  of  the  action  tiie  plalntlffb 
took  possession  of  tbem  from  the  defmdant 
as,  of  course,  they  had  the  right  to  do  In  an 
action  of  replevin. 

[1]  In  the  present  cause  the  appellants 
allege  in  their  answer  that  in  tbe  replevin 
action  they,  as  plaintiffs  therein,  took  the 
laths  into  tbelr  possession  under  the  appro- 
priate provisions  of  the  Code  of  Olvil  Pro- 
cedure. Respondent  points  to  this  allegation 
as  one  of  the  steps  leading  to  the  finding  of 
conversion,  Insisting  that  It  ia  an  admission, 
against  the  Interest  of  a^^Uanta.  Appel- 
lantH,  In  turn,  contend  that  the  allegation 
cannot  be  so  considered.  The  answer  is 
eomi>osed  of  two  separate  defenses,  the  first 
one,  in  which  the  allegation  In  question  Is 
contained,  being  that  re^ndent  Is  estopped 
to  maintain  the  present  action  for  the  reason 
that  tbe  question  of  the  possession  of  the 
laths  waa  litigated,  or  could  have  been  lit- 
igated, in  tbe  reirievin  actim.  The  second 
detteSB  omslsts  of  specific  denials  of  vari- 
ous avermoits  of  the  complaint  Ai^l- 
lants*  contention  that  the  allegation  of  the 
taking  of  the  latha  In  the  r^Ievtn  actim, 
pleaded  in  fitie  first  defense  of  the  answer  in 
this  action,  cannot  be  considered  as  an  ad- 
mlsdon.  Is  based  uptm  the  fact  that  in  tbe 


second  defense  the  axmret  fliey  sciedflal- 
ly  deny  the  taking.  The  denial  Is,  In  terms, 
that— 

They,  "or  cither  of  them,  wroogfully  or  oth- 
erwise, took,  carried  away,  converted,  and  ^s- 
posed  of  to  thetr  own  uBe,  or  tbe  ase  of  ei- 
ther of  them,  or  took,  carried  awi^,  converted, 
or  disposed  of  to  their  own  ase,  or  the  use  of 
either  of  them,  said  bundles  at  laths,  or  any 
part  thereof." 

Appellants  say  in  their  brief:  ' 

"If  respondent  relied  upon  proving  a  con- 
version by  showing  that  tbe  appellants  took 
the  lath  in  the  former  action,  •  •  •  it  was 
just  as  incumbent  upon  respondent  to  prove 
the  taking  in  that  action  as  if  tbe  answer  con- 
tained only  the  dtfense  consi^ing  of  denials, 
and  the  afflmnattve  detenae  was  omlued  there- 
from." 

They  then  dte  Billings  v.  Drew,  52  CaL 
665,  and  Light  v.  Stevens,  8  Cal.  App.  74, 
103  Pac.  361,  to  the  effect  that  aflSrmatlve 
matter  pleaded  In  one  defense  In  an  answer 
does  not  operate  as  a  waiver  of  a  denial  con- 
tained In  another  defense^  This  rule  is  bas- 
ed upon  the  principle  that  Inconiristent  de- 
fenses may  be  pleaded  by  a  defendant,  or,  to 
use  the  language  of  some  of  tbe  cases  and 
of  the  Code  (Code  Olv.  Proa  |  441).  a  de- 
fendant may  plead  as  many  defenses  aa  he 
may  havob  Id  addition  to  the  cases  dted  by 
appellant  we  refer  to  Miller  v.  Chandler, 
SO  OaL  040;  DUlon  t.  Center,  68  CaL  6ftl, 
10  Pac.  176 ;  McDonald  v.  Southern  Cal.  By. 
Co.,  101  Cal.  206,  86  Pac.  643;  Meyers  v. 
Merilllon,  US  Cal.  862.  00  Pac.  062;  Banta 
V.  Siller,  121  Cal.  414.  03  Pac.  980;  Butler 
r.  Delafield.  1  Cal.  App.  307.  82  Pa&  260. 

These  additional  authorities  are  mention- 
ed for  the  reason  that  the  decisions  In  this 
state  were  not  formerly  in  harmony  on  the 
question.  In  Bell  v.  Brown,  22  Gal.  671, 
there  is  a  dictum  at  variance  with  the  {nrln- 
clple  of  the  cases  Just  cited,  and  tbe  lan- 
guage of  that  case,  at  least,  was  applied  in 
Hayes  v.  Silver  Creek,  etc.,  Co.,  136  Cal. 
238,  68  Pac.  704.  Although  the  dictum  In 
Bell  V.  Brown  is  apparently  In  accord  with 
the  rule  In  many  of  the  other  states  (note  to 
Seattle  National  Bank  v.  Jones,  48  L.  R,  A. 
177,  188,  and  note  to  SusznIk  v.  Alger  Ix)g- 
glng  Co.,  Ann.  Oas.  1917C,  704,  712,  718),  the 
language  of  that  case.  In  so  far  as  it  may 
conflict  with  the  views  we  express  in  this 
opinion,  has  been  directly  repudiated  by 
McDonald  V.  SouthOTi  Cal.  By.  Co.,  supra, 
and  Banta  v.  Siller,  supra,  and  that  lan- 
guage is  Inconsistent  as  well,  with  the 
cases  dted  by  counsel  and  with  tbe  addi- 
tional cases  dted  by  us  above.  Hayee  t. 
Silver  Creek,  etc.,  Co.,  seems  to  present  an 
Instance  of  inconsistent  allegation  and  de- 
nial within  tbe  confines  of  a  single  defense. 
There  are  many  cases  In  this  state  omtaln- 
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Ing  expressions  at  Tarlance  with  the  dictum 
is  Bell  T.  Brown,  but  in  Whldi  the  allega- 
tions and  denials  under  consideration  ap- 
pear not  to  have  been  of  the  directly  con- 
tradictory character  which  evidenced  those 
advanced  In  that  dictum.  Those  other  cases 
apparently  present  allegations  and  denials 
Inconsistent  by  Intpllcation  of  law  rath» 
than  inconsistent  In  fact;  the  latter  having 
been  the  nature  of  those  discussed  in  Bell 
V.  Brown.  In  order  that  the  profession  may 
have  the  history  of  this  interesting  question 
collated  in  one  place,  we  present  a  list  of 
the  cases  referred  to:  WUlson  v.  Cleaveland, 
30  GaL  192 ;  Siter  T.  Jewett,  33  Gal.  92 ; 
Nudd  T.  Thompson,  84  GaL  89 ;  Buhne  t. 
Corbett,  48  Gal.  264;  Botto  v.  Vandament,  67 
Gal.  332,  7  Pac.  753;  Eaton  t.  Metz,  5  Cal. 
Unrep.  59,  4  Pac.  947;  Miles  v.  Woodward, 
115  Cal.  308,  46  Pac.  1076;  BaU  v.  Putnam, 
123  Gal.  134,  55  Pac.  773;  Snlpsic  Co.  v. 
Smith,  7  Gal.  App.  150.  93  Pac.  1035 :  Sbep- 
herd-Teague  Go.  t.  Hermann,  12  Cal.  App. 
SM,  107  Pac  622;  Tustln  Packing  Co.  v. 
Pac.  Coast  F.  A.  Ca,  21  Cal.  App.  274,  131 
Pac.  338;  Can  Bocbester,  174  OaL  868, 
168  Pac.  212 ;  dovU  Frnlt  Co.  t.  California 
Wine  Aaa'n,  40  Cal.  App.  628,  ISl  Pac.  229; 
Globe  Grain  &  M.  Co.  v.  Drenth,  41  CaL 
App.  604,  183  Pac.  285;  Newark  Trust  Co. 
T.  Krlebel,  193  Pac.  962. 

It  Is  undoubtedly  the  settled  law  In  fbie 
state  that  the  allegation  of  a  &ct  In  one  de- 
fense of  an  answer  will  not  operate  to  the 
disadvantage  of  the  party  making  it,  when 
the  all^atlon  is  invoked  against  him  on  the 
trial,  in  the  same  action,  of  an  issue  pre- 
sented by  a  denial  in  a  separate  defense  of 
the  existence  of  the  same  fact  Therefore, 
the  affirmative  allegation  In  question  here 
cannot  be  considered  as  an  admission  against 
the  interest  of  appellants,  nor  as  a  sopport 
to  the  finding  of  conversion. 

[2]  Respond^t  sees  In  the  testimony  of 
Its  president  a  basis  for  the  finding  of  con- 
version. The  witness  said,  on  direct  exam- 
ination, that  the  laths  "were  delivered  to 
the  representative  of  Mr.  Bknerson  on  the 
order  of  the  sheriff."  This  statement  was 
but  a  conclusion,  and  a  motion  was  Immedi- 
ately made  to  strike  It  out  on  that  ground, 
but  the  court  made  no  ruling  upon  the  ques- 
tion. If  we  leave  this  state  of  the  record 
out  of  consideration,  however,  and  ascribe 
any  weight  whatever  to  the  statement,  an 
inspection  of  the  remainder  of  the  direct  ex< 
aminatlon  and  of  the  cross  and  redirect  ex- 
aminations demonstrates  that  it  was  with- 
out foundation.  On  direct  examination  the 
witness  tesOfled  that  the  laths  were  "hauled 
away  and  used  in  Uie  construction  of  the 
Btaieraon  building.**  If  we  indnlge  the 
wholly  gratuitous  assumption  that  this 
building  was  the  prtverty  of  apj^lants,  we 
an  met  by  the  statement  of  the  witness  on 
cxvss-examlnatfon  that  he  knew  only  that 
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the  person  who  took  the  laths  away  left  In 
the  direction  of  the  Emerson  building.  On 
that  examination  he  also  said  that  he  did 
not  know  of  his  own  knowledge  that  the  ma- 
terial was  used  in  the  construction  of  the 
building;  that,  so  far  as  he  knew,  It  might 
have  gone  into  that  building  and  it  might 
not;  and  that  the  laths  were  taken  away 
by  a  son  of  appellant  Springer  Emerson 
and  of  the  deceased  Mary  A.  Emerson,  but 
that  he,  the  witness,  did  not  know  whether 
or  not  the  son  was  a  deputy  or  employee  of 
the  sheriff,  or  whether  or  not  be  was  an 
agent  or  representative  of  bis  parents.  The 
cross-examination  and  redirect  examination 
of  the  witness  show  that  he  had  no  knowl- 
edge upon  the  question  whether  the  taking 
of  the  laths  had  any  connectI(Hi  with  the  re- 
plevin action.  We  are  saUsfled  that  the  rec- 
ord shows  no  support  for  the  finding  of  con- 
version. 

[3]  Respondent  contends  that  the  bill  of 
exceptions  contained  In  the  record  cannot  be 
centered  because  It  does  not  purport  to 
contain  all  the  evidence  bearing  upon  Oie 
point  made  by  appellanti  and  dtes  Moore  t. 
Tioe,  22  CaL  513.  The  oplnlmt  In  that  case 
does  contain  language  Indicating  that  a 
statement  of  the  case  or  bill  of  exceptions 
must  show  affirmatively  that  It  contains  all 
the  evidence  touching  questlonB  presMited 
<m  anraaL  It  was  said,  however.  In  Abbe; 
Homestead  Ass'n  v.  WUIard,  48  OaL  614: 

"The  moving  party  is  required  to  set  forth 
BO  much  of  the  evidence  (and  no  more)  as 
may  be  necessary  to  explidn  the  points  speci* 
fied  in  his  statement  or  bUl  of  exceptions;  snd 
when  sacfa  statement  or  bill  of  exceptions  is 
settled,  it  win  be  presamed  that  It  cod  tains  all 
the  evidence  given  In  the  caase,  whldi  was 
oecessar;  to  be  stated,  in  order  to  explain  the 
points  specified;  and  that  it  wonld  not  have 
presented  a  different  case  in  respect  to  the 
specified  points,  had  it  contained,  also,  the 
omitted  evidence.  It  is  desirable  that  ooon- 
sel  shall  consider  this  point  as  settled." 

This  rale  has  since  been  followed  In  many 
dedsimis,  several  of  wfaldi  are  noted  in 
Polklnghom  t.  Riverside  P,  0-  Go..  21  Oal. 
App.  6tS,  142  Pac.  140. . 

[4]  Relying  on  the  rule  Qmt  a  demand  for 
the  return  of  converted  prq;»erty  is  neces- 
sary where  flie  conversion  results  after  pos- 
session has  been  r^tfUUy  acquired,  aiH>el- 
lants  insist  fW  the  first  flme  In  Oelr  reply 
brief  fliat  a  reversal  of 'tiie  JudgmCTt  must 
result  fer  the  reason  that  there  was  no  such 
demand  In  this  action.  We  have  not  con- 
sidered this  point  A  question  ordinarily 
will  not  be  considered  by  a  court  of  review 
if  it  be  presented  f6r  the  first  time  In  a  dos- 
ing brief.  Glasf^ioole  v.  Pac.  I/umber  Co.,  22 
GaL  App.  338,  134  Pac.  849;  Camp  v.  Boyd, 
41  Cal.  App.  83,  182  Pac.  60. 

Judgment  reversed. 

We  concur:  FINLATSON.P.  J.;  CHAIO,J. 
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COOKE  V.  NEWMARK  DRAIN  CO. 

(Civ.  3535.) 

(Dutriet  Court  of  Appeal.  Second  District, 
Diviflion  1.   California.    Sept  21, 
1921,) 


1.  Fruds,  statute  of  16(3.  4)~Aotlon  oa 
ooBtract  of  ageats  for  pirahaaa  of  kariey  aet 
to  bo  sastalaod  wKbaat  aifWaaas  tf  wrtttaa 

aathorlty. 

Where  B  contract  for  the  parchaae  of  bar* 
ley  by  deFendaot's  ^nta  inTolTed  more  than 
9S.000,  action  thereon  could  not  be  sostained 
where  there  was  no  e^dence  that  the  agents 
aisnbic  tiw  CMtract  were  authorised  in  writing 
as  nqoired  by  (St.  Code,  i  2309.  to  make  the 
contract,  whldi.  bsinc  for  tiie  aale  of  personal 
property  for  $200  or  more^  required  a  written 
memorandum  under  sections  1624  and  1789;  no 
part  of  the  purchase  price  beinf  paid  nor  any 
of  the  harlay  accepted. 

2.  Fraada,  atatote  of  ^116(10)— Oral  ratM. 
aatloa  of  eaatraot  of  aiont  wbaaa  aetliortty  la 
raqalrad  ta  b«  >■  writiaa  bald  laaaflofoat. 

Oral  instructions  to  the  buyer's  agent  for 
the  purchase  of  barley  held  insufficient  as  a 
ratification  of  the  sales  contract  signed  by  the 
agent,  since,  under  CiT.  Code,  |  2310,  the  rat- 
ification of  the  agent's  act  can  only  be  made  in 
the  manner  that  would  have  been  necessary 
to  confer  original  authority  for  tlie  act  ratified; 
section  2800  providing  that  authority  to  enter 
into  a  contract  required  to  be  in  writing  can 
only  be  given  by  an  instrument  in  writing. 

3.  Principal  and  aoent  «=»I37(I)— Buyer  of 
blirl^  held  aot  estopped  to  deay  aathorl^  of 
agaot  signing  ooatraet 

In  an  action  by  the  seller  for  breach  of  a 
contract  to  porchue  barley,  that  defendant  sc- 
capted  and  paid  for  other  shipments  from  oth- 
«n  purchased  by  the  same  ageata  keld  not  to 
estop  him  to  deny  that  th«  agents  ngning  plain- 
tifTs  contract  were  duly  authorised  to  do  so; 
piaifiti*  having  no  knowledge  of  such  other 
tranaaetiona  at  the  time  of  Ua  sale. 

Appeal  from  Superior  Court,  Imperial 
County;  B^rankUn  J.  Cole,  Judge. 

Actimi  by  O.  E.  Cooke  against  the  New- 
mark  Grain  Company.  Judgment  for  plain- 
tiff, and  defmdant  appeals.  Beversed. 

Blckeler,  Smltli  &  Paik^  of  Log  Angles, 
for  appellant 
B.  B.  Simon,  of  El  Centro^  for  respondent 

CONRET,  P.  J.  In  tblr  action  the  plaintiff 
has  recovered  a  Judgment  in  damages  for 
the  breach  of  an  alleged  contract  for  the 
porcba^e  of  a  quantity  of  barley.  The  de- 
fendant appeals  from  the  Judgment 

The  defendant  is  sued  as  an  undisclosed 
principal  In  relation  to  a  contract  whereby 
the  alleged  agents  In  their  own  name  made  a 
written  agreement  to  buy  the  barley.  Appel- 
lant contends  that  the  evidence  Is  Insufficient 
to  sostaln  tbe  flndlns  that  the  contract  was 
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made  by  fbe  defiendAnt  In  tbia.  tbat  tbe  evi- 
dence la  Insuffident  to  prove  that  the  al- 
leged agcnta  were  authtadced  to  make  tbe 
contract  aa  aguta  for  or  on  bebalf  of  the 
defendant  An  agreement  for  the  sale  of 
personal  property  for  a  price  of  $200  or 
more  la  Invalid  nnlesa  tbe  agreemait  or  some 
note  or  memorandnm  Ibereof,  be  in  writing 
and  subscribed  by  the  party  to  be  charged  or 
bis  Mt&kt,  unless  the  buyer  accepts  or  re- 
ceives part  of  such  goods  and  chattels  or 
pays  at  the  tbne  some  part  of  the  purchase 
money.   Civ.  Code.  Si  1624,  1739. 


"An  oral  authorization  la  safficient  for  any 
purpose,  except  that  an  authority  to  enter  faito 
a  contract  required  by  law  to  be  In  writing  can 
only  be  given  by  an  bistrament  In  wrMng." 
Civ.  Code  I  2300. 

[1]  The  contract  sued  on  In  this  case  In- 
volved a  conslderatlOD  of  more  than  f5,000. 
The  defendant  has  not  accepted  or  received 
any  of  the  pr(^)erty  alleged  to  have  been 
sold  to  him,  nor  was  any  part  of  the  pur- 
chase price  paid.  There  Is  no  evidence  of 
any  written  authority  given  to  the  allied 
agents  to  make  the  contract  In  question. 
We  may  assume,  without  so  deciding,  that 
the  evidence  would  be  sufficient  to  sustain 
tbe  finding  if  an  oral  authorization  of  the 
agency  were  legally  suffident  for  the  pur- 
pose, although  it  may  be  noted  that  tbe  fact 
of  such  oral  authorization  Is  warmly  disputed 
by  the  defendant  which  wholly  disdalms 
that  It  authorized  tbe  ecmtract  In  any  man- 
ner whatever. 

[2]  On  behalf  of  respondent  it  Is  suggested 
that  the  defendant  ratified  the  agency  au- 
thorization by  giving  shipping  instructions, 
throng  an  agent  named  >t  olz,  for  the  plaln- 
tifTs  grain.  We  have  been  unable  to  dis- 
cover in  the  record  any  evidence  of  such  In- 
structions given  by  Mr.  Wolz,  other  than  a 
telephone  message  to  which  Hayward  testi- 
fied, or  any  evidence  that  Wolz  had  author- 
ity to  give  such  Instructions  on  behalf  of 
the  defendant  The  ratification  of  the  agent's 
aet  can  be  made  only  in  the  manner  that 
would  have  been  necessary  to  confer  an  or- 
iginal authority  for  tbe  act  ratified.  Glv. 
Code,  i  2310. 

[31  Bespondent  further  suggests  that  the 
defendant  Is  estopped  to  deny  that  Hayward, 
Bath  &  Marshall,  who  signed  the  cwi  tract 
with  plaintiff,  were  its  duly  authorized 
agents.  This  claim  of  estopi)el  is  based  up- 
on the  fact  tbat  the  defendant  accepted  and 
paid  for  two  other  shipments  of  barley  pur- 
chased Hayward,  Rath  ft  Marshall  at 
about  the  same  time.  It  Is  argued  tbat  these 
three  Independent  purchases  from  separate 
and  lndei>end»t  sellers  were  all  made  un- 
der one  authorization,  and  that  tbe  defend- 
ant cannot  be  permitted  to  accept  the  bme- 
flta  from  auCb  agency  anthorlzation  In  two 
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Instances  and  reject  Qie  third.  Whaterer 
might  be  said  In  favor  of  this  contention  If 
this  were  an  action  between  the  ^enta  and 
their  alleged  principal,  it  can  have  no  appli- 
cation for  the  purjwse  of  raising  an  estoppel 
in  fiivor  of  respcmdent  It  does  not  appear 
that  at  the  time  when  he  sold  his  barley  re- 
qmndent  had  any  information  whatever  con- 
cerning said  other  transactions,  or  relied  up- 
on them  as  constituting  any  matter  of  induce- 
ment to  him  In  making  the  sale.  As  to  Qiose 
other  transactions,  the  plaintiff  la  a  third 
person  who  knew  nothing  of  the  conduct  of 
the  defendant  and  placed  no  reliance  thereon. 
The  judgmoit  Is  reversed. 

We  concur:  SHAW,  J.;  JAMBS,  X 


!■  re  BEFFA*8  ESTATE. 
DOTTA  V.  ROCCHI. 

(Civ.  2324.) 

(District  Court  of  Appeal,  nird  District. 
ttonda.  Sept.  8,  1921.) 

1.  Wills  •nes-^II"  U  dispositim  of  prap- 
srty  ta  taks  •IfMt  lit  tettatsr**  dmth. 

A  'Srin**  is  a  diiposltion  of  propertr  to 
take  effect  «t  testator's  death. 

tEld.  Note.— For  other  definitions,  see  Words 
and  PhrEses,  Tint  and  Second  Series,  Will.] 

2.  Wills  «=»87— Court  In  determlnlsg  natare  of 
Instrunent  wUI  utv%  sffeot  to  testator^  l»- 
testloi. 

In  determining  whether  «n  histrnment  was 
intended  to  be  testamentary,  its  tangnage  will 
be  construed  in  the  light  of  the  surronnding 
circnmstanceB.  and,  if  anch  intention  appears, 
the  court  wUI  give  effect  thereto  if  it  can  be 
done  consistently  with  the  language,  regard- 
less of  the  particular  form  of  the  Instrument; 
the  true  test  being,  not  testator's  realization 
that  it  is  a  will,  but  his  intention  to  create 
a  revocable  disposition  of  his  property  to  ac- 
crue and  take  effect  only  on  his  death  and 
passing  no  present  biterest 

3.  AeslBoments  i»=a3 1 —"Assignment"  defined. 

An  "assignment"  is  a  transfer  or  setting 
over  of  property  or  some  right  or  interest 
therein  from  one  person  to  another,  and  In- 
cludes transfers  of  all  kinds  of  property,  but 
la  ordinarily  limited  to  transfers  of  choses  in 
action  and  to  righta  in  or  connected  with  prop- 
erty, as  disUngnished  from  the  particular  item 
of  property. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phraaes,  First  and  Second  Series,  Assign- 
ment.] 

4.  Wills  «=a88( I)  — Whether  Instrunent  as 
•lOalRB  ud  tramfening  decedent's  property 
was  desd  or  will  determined  from  surround- 
lag  olroumstasoss,  msker's  Intention  not  be- 
ing oMoluslvely  shown  by  laaguags. 

Whether  an  instrument  assigning  and 
transferring  sll  of  deceased's  proper^  is  a 


deed  or  wiH  must  be  determined  In  the  light 
of  the  circumstances  under  which  It  waa  made, 
the  words  ''assign"  and  "transfer,"  while  suf- 
ficient to  convey  property  by  deed  or  will, 
not  being  the  usaal  operative  words  of  either, 
so  that  the  langnage  does  not  show  condnalTe- 
ly  whether  deceased  intended  the  instrument 
as  a  will  or  aa  A  conveyance  of  ft  present  In- 
terest 

5.  Wills  «»88(4)— UlislWsrttf  listramt 

placed  liy  maker  whers  benellolary  would 

And  it  after  bis  death  held  will. 
Where  a  decedent,  who  committed  soldde, 
executed  an  Instrument  disposing  of  his  prop- 
erty, after  having  determined  to  take  his  life, 
and  did  not  deliver  it,  but  placed  it  where  it 
would  come  into  the  beneficiary's  possession 
after  his  death,  the  inference  was  justified 
that  he  intended  it  as  a  will  rather  tlian  a 
deed;  he  bstng  presumed  to  have  known  the 
law  that  wlthoQt  delivny  flie  Instmment  would 
be  IneffeetlTe  as  a  deed,  bat  offsctlTe  as  a  wOL 

Appeal  from  Superior  Court,  Calanna 

County;  J.  A.  Smith,  Judge; 

Application  by  Teodora  BocChl  for  the  pro- 
bate of  the  will  of  Candido  Belfa,  deceased. 

From  a  judgment  for  proponent,  Padfica 
Dotta,  conteatant  aweala  Affirmed. 

J.  H.  Daly,  at  Long  Beach,  and  Snyder  ft 
Snyder,  of  San  Andreas,  for  appellant 

TltsU  M.  Airola,  of  San  Andreas,  tar  n- 
spondent 

FINCH.  P.  J.  This  appeal  Is  from  a  judg- 
ment and  order  admitting  the  InstnuneDt 
hereinafter  set  out  to  probate  as  the  last  will 
of  Candido  Beffa,  deceased. 

The  appellant  Is  a  sister  of  the  deceased 
and  his  sole  heir  at  law.  Her  home  is  in  the 
state  of  Missouri  and  she  had  not  seen  her 
brother  for  many  years  prior  to  his  death, 
though  they  kept  up  a  corresiwndence  and 
he  occasionally  sent  her  m<Hiey.  The  deceas- 
ed was  a  native  of  Switzerland.  He  came  to 
this  country  in  1809,  at  the  age  of  17  years, 
and  thereafter  made  his  home  with  his  aunt, 
Mrs.  Teodora  Bocchi,  and  her  husband  until 
the  latter's  death;  they  residing  on  a  farm 
In  Calaveras  county.  Up<m  the  death  of  Mr. 
RocchI,  Beffa  and  bis  aont  took  up  their  resi- 
dence In  San  Andreas  where,  in  the  language 
of  the  trial  judge,  "they  practically  lived  In 
the  relationship  of  mother  and  son"  until  the 
death  of  BeCFa;  she  being  the  hoos^eeper 
and  he  being  employed  by  others  for  a  time 
and  later  engaging  in  business  for  himself  In 
partnership  with  one  Louis  Quelrola.  Queiro- 
la.  shortly  before  Beffa's  death,  decided  to 
withdraw  from  the  partnmhlp  business,  and 
it  seems  to  have  been  agreed  that  an  effort 
would  be  made  to  sell  the  same.  During  the 
foreno<n  ot  April  U,  1920,  the  partners  went 
over  their  business  atTalrs  with  the  purpose 
of  ascertaining  the  extent  of  their  assets  and 
Ual^tles  and  were  to  meet  again  in  the  af^ 
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enuxm  for  the  same  pnrpow.  Befla  failed  to 
ai^tear  In  the  afternoon  and  his  bod;  was 
found  the  next  day  In  the  basement  of  a 
neighbor's  bam.  A  Cormier's  Jury  found  that 
his  death  was  doe  to  a  gunshot  wound  self* 
inflicted,  he  having  shot  himself  some  time 
during  the  afternoon  of  the  11th. 

After  his  death  the  instrument  admitted  to 
probate  as  his  wlU  was  found  In  the  partner- 
ship safe,  in  a  sealed  rarelope,  together  with 
other  papers  belonging  to  Mrs.  Bocchl.  ^e 
instmment  was  pinned  to  the  deed  of  trust 
referred  to  therein,  and  on  the  face  of  the 
MiTeI(^  was  written:  "Papers  belong  to  Mrs. 
Teodora  Boa^L"  Kra.  Boc(Al  had  no  knowl- 
edge of  the  existence  of  the  Instrument 
prior  to  Befla's  death.  It  Is  wholly  in  the 
bandwritlnc  of  tb9  deceased  and  reads  aa 

"April  10th,  ISSO. 
"I  Cos  dido  Beffa  I  sign  and  trasfer  all  mj 
right  and  title  of  thi  Deed  of  trust  to  Mrs. 
Teodora  Bocchi  is  part  payment  of  twenty 
years  Hoase  keaping  for  me  I  also  sign  to  her 
my  house  here  in  San  Andrea  my  automobile 
a  lot  at  leas  Palmms  and  all  wat  will  be  rea- 
lice  ot  my  share  In  the  stock  here  in  the  store. 

"Candido  Beffa." 

[It  2]  Appelant  eoDtendB'that  the  lustra* 
ment  ia  not  testamentary  )n  chamctu.  A 
will  is  a  disposlticm  of  property  to  take  ^eet 
at  the  death  of  the  testator. 

"It  Is  well  settled  in  this  country  and  in 
England:  First,  that  in  deteimlniag  whether 
the  Instmment  prppoonded  was  Intended  to 
be  testamentary,  reference  w31  be  bad  to  the 
snrronnding  drcamstances,  and  the  language 
win  be  construed  in  the  light  of  tbeae  circum- 
■tances.  Second,  that  if  it  shall  appear  un- 
der all  the  circumstancea  that  the  inatmment 
was  intended  to  be  testamentary,  the  court 
will  give  effect  to  the  intention,  if  it  can  be 
done  consistently  with  the  language  of  the  in- 
strument; and  in  such  cases  the  particular 
form  of  the  instrument  Is  immaterial.**  Clarke 
T.  Ransom,  60  Gal.  000. 

"A  -win  may  be  informally  drawn,  and  may 
eoDrist  of  one  or  more  papeni.  No  partieolar 
words  are  necessary  to  show  a  testamentary 
intent  It  must  appear  only  that  the  maker 
intended  by  if  to  dispoee  of  property  after  his 
death,  and  parol  evidence  as  to  the  attending 
circumstances  is  admissUile."  Mitchell  t.  Don- 
ohue,  100  GaL  SOT,  M  Pac.  61S,  38  Am.  St 
Bep.  270. 

"It  is  undoubtedly  the  general  mle  enandat- 
ed  1^  the  leading  case  of  Habergham  T.  Tincent, 
2  Ves.  Jr.  231,  and  oft  repeated,  that  the  true 
test  of  the  character  of  an  instrument  is  not 
the  testator's  realixation  that  it  is  a  will,  but 
his  intention  to  create  a  revocable  dispoeition 
of  his  property  to  accrue  and  take  effect  only 
upon  his  death  and  passing  no  present  in- 
terest." Nichols  v.  Emery,  100  Cal.  329.  41 
Pac.  1001,  50  Am.  St.  Bep.  43. 

[3.  4^]  It  is  apparent,  of  course,  that  by 
"sign  and  tmsfer"  the  deceased  meant  "as- 
sign and  transfer.**  Tbey  are  the  words  osn- 
ally  enqdoyed  to  conv^  a  present  Interest  In 


prt^rty  of  the  character  of  the  deed  of  trust 
to  which  they  are  applied  In  t2ie  Inatntment. 
The  instrument  further  provides,  however: 

"I  also  sign  to  her  by  house  here  In  Ban 
Andrea  my  automobile  a  lot  at  leas  Palmaa" 

The  word  "assign"  la  not  the  usual  opera- 
tlve  word  to  effect  a  coDTOyance  of  propwty 
ot  tbe  character  oiiimerated. 

"The  words  ^transfer  and  asrign'  are  not 
the  usual  operative  words  of  a  conveyance  of 
real  estate."   Sanders  t.  Ransom,  87  Fla.  467, 

20  South,  eao. 

"An  assignment  in  law  is  a  transfer  or  set- 
ting over  of  property,  or  some  right  or  in- 
terest therein,  from  one  person  to  another. 
*  *  *  The  word  is  sufficiently  comprehen- 
sive to  include  transfers  of  all  kinds  <rf  prop- 
erty, but  ordinarily  it  is  limited  in  its  e.pp\i- 
eation  to  the  transfers  of  those  things  wliieh 
are  commonly  designated  choses  fn  acUon,  and 
to  rights  in  or  connected  with  property  as 
distinguished  from  the  particolar  Item  of  prop< 
erty  Itself."   2  B.  CL.  693. 

"In  its  original  and  technical  sense  it  ia  held 
to  refer  to  a  transfer  of  an  interest  in  land 
only.  It  is  most  frequently  used,  however,  to 
describe  the  transfer  of  nonnegotiaUe  choses 
in  action."   5  a  J.  83a 

'^The  term  'assignment*  refers  to  a  class  ot 
acts  by  wliich  the  right  or  title  to  something 
of  value  is  transferred  to  another  before  the 
object  of  the  transfer  baa  become  proper^  in 
possession.  The  assignment  of  auch  property 
Is  considered  in  law  as  an  aathorlzation  to  the 
assignee  to  reduce  it  to  bis  possession."  Gross 
V.  Sacramento  Savinga  Bank,  66  Cal.  466,  6 
Pac.  96. 

The  deceased  had  i^ot  attended  the  schools 
of  this  country,  and  the  instrument  In  ques- 
tion shows  that  he  was  not  famUlar  with  the 
use  of  the  English  language.  It  Is  evldoit 
that  be  did  not  uee  words  In  their  strict  tech- 
nical sense.  While  the  words  "assign"  and 
"transfer"  are  sufficient  to  convey  property 
by  deed  or  by  will,  they  are  not  the  usual 
operative  words  of  either.  The  language  of 
the  Instrument  In'  Question  does  not  show 
conclusively  whether  the  deceased  Intended  It 
as  a  will  or  as  a  conveyance  of  a  present  in- 
terest and  resort  must  be  had  to  the  circum- 
stances under  which  it  was  made. 

[SI  It  conclusively  appears  from  the  face 
of  the  instrument  that  the  deceased  Intended 
that  the  property  described  therein  should 
go  to  Mrs.  Rocchl.  He  is  presumed  to  have 
known  the  law.  Estate  of  Toung,  123  Cal. 
344;  66  Pac.  1011.  He  Is  presumed  to  have 
knoi^Ti  that  without  delivery  the  instrument 
would  be  ineffective  as  a  deed  but  effective  ss 
a  will.  The  court  was  justified  in  t)^evlng 
that  the  instrument  was  executed  by  the  de- 
ceased after  he  had  determined  to  take  bis 
own  Itfe^  Under  such  circumstances,  the  fact 
that  the  Instrument  was  not  delivered  hat  was 
placed  where  it  would  most  certainly  ccmie 
Into  Mrs.  Rocdil's  possession  after  his  death 
Justifies  the  Inference  that  the  deceased  In- 
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tended  It  aa  a  will  rather  than  a  deed.  "The 
lumdeliTery  of  a  writing  is  a  drcumstance 
favoring  it  as  a  wllL"  Nlchola  v.  C3iandler, 
55  Oa.  369.  The  case  ot  Tozer  y.  Jackson, 
164  Pa.  373,  80  Atl.  400.  is  similar  to  the  In- 
stant case.  The  will  there  nnder  considera- 
tion was  as  f  (dlows: 

"High  James  Bogers  do  give  to  John  Jack- 
son, Sr.,  my  property  known  as  'Pen  argjl  Ho- 
tel' and  the  land  adjoining  in  Pen  argyl,  in 
Northamptmi  county,  P.  A. 

"James  Bogers." 

The  deceased  shot  htms^  in  bis  room  and, 
Immediately  after  Ui  death  the  instrument 
was  found  on  a  tmnk  in  the  name  room,  in- 
doeed  In  an  unsealed  envelope  Indorsed 
"John  Jackson."  The  court  said: 

Is  manifest  •  *  *  that  at  the  moment 
of  th«  death  of  James  Sogers  the  paper  was 
In  Ids  possesfdon,  and  that  fact  alone  con- 
dorirelr  disproves  the  theory  that  he  Intended 
It  to  take  effect  hi  his  lifetime.  He  hod  never 
deUrered  it  *  *  *  The  paper  was  exposed 
consi^cuonsly,  lying  on  top  of  the  tmnk,  where 
it  cmild  readfly  be  seen.  •  •  •  These  cir- 
comatances  are  only  consistent  with  the  the- 
ory that,  so  far  as  the  Intention  of  the  de- 
ceased was  concerned,  it  was  his  purpose  that 
the  gift  of  the  property,  should  become  ef- 
fective after  his  death.  In  truth  the  undiB- 
pnted  ^cts  entirelr  exclude  any  other  infer- 
ence. *  *  *  It  Is  Imposa^ble  to  conceive 
of  a  stronger  or  more  convincing  act  of  tes- 
tamentary purpose  and  intent.  There  is  of 
necessity  no  room  for  any  other  Inference." 

See,  also,  Klseclcer*8  Estate,  190  Pa.  476, 
42  Aa  886. 

The  Judgment  and  order  aK)6aled  from  are 
afBrmed. 

W«  concort  BUBNBIT,  J.;  HABT,  J. 


KELLER  tt  al.  V.  CITY  OF  OAKLAND  ot  al. 

(Civ.  39S2.) 

(IMstrict  Court  of  Appeal,  Birst  District.  Divi- 
sion 2,  OaHfomia.   Sept  T,  1821.) 

1.  MuMpal  oorporatloB8«s»658— PaMtostrsatt 
ksloBi  to  the  psopit  sf  ths  state. 

The  puUic  streets  of  a  munldpall^  belonf 
to  th«  people  of  the  state. 

2.  MDildpal  oorporatloas  «=»«57(l,5)^e8l8^ 
latara  may  delegate  te  nsaiolpallty  authority 
to  dose  streets. 

The  Legislature  has  power  to  vacate  pub- 
lic streets,  and  could  delegate  that  power  to  the 
mnnidimlitT  1^  Act  Hardi  8, 188f>  (St.- 1889,  p. 
70),  but  its  ezerdse  by  the  municipality  is  de- 
pendent npon  the  will  and  sabjert  to  the  con- 
trol of  the  Legislature,  and  where  the  mode  is 
prescribed  it  mast  be  followed,  and  faflnre  to 
acquire  Jurisdiction  In  prescribed  manner  can- 
not be  cared  by  eoisent  of  abuttlBg  property 
owners. 


3.  MuBldpal  oorpsratloas  ^»957{i)  -CrsetlSB 
of  bslklioad  In  a  street  from  oarii  to  eaife  tor 
parking  parposss  not  aa  abuiswnant  •f 
street 

Where  pIslntUEs  daim  ivoperty  In  a  street 
from  proper^  line  to  property  Une,  and  a  bulk- 
head Is  erected  by  the  maiUdpaHty  in  the  street 
from  curb  to  curb,  and  the  action  sought  to  be 
taken  by  the  manldpality  showed  the  relin- 
quishment of  a  portion  of  the  street  was  not 
permanent,  bat  revocable  at  will  by  the  dtr, 
audi  act  by  the  monidpslity  was  not  an  aban- 
donment  of  its  street 

4.  Musldpal  oorporatloBS  «»657(3)— Eassiasit 
in  street  not  extlsgulshsd  by  disaser  Is  toss 
period  thas  provided  by  Cods. 

Under  Civ.  Code,  {  811.  subd.  4,  rdatlng  to 
the  extinguishment  of  servitudes  by  disuse  for 
five  years,  the  right  to  use  a  street  was  not 
lost  to  a  municipah'ty  by  an  ordinance  of  June, 
1917,  under  which  a  bulkhead  was  erected  from 
curb  to  curb,  and  action  commenced  to  quiet  ti- 
tle tor  shandonnient  July  14,  1920,  is  untimely. 

9.  Easements  «S929— Rsvooatlos  sf  Itoeass  to 
another  to  sse  easemeat  rsvlvss  right 

Where  the  owner  of  an  easement  licenses 
another  to  do  an  act  whidi  affects  the  enjoy- 
ment of  the  easement  when  the  license  is  re- 
voked, the  right  to  the  easement  revives. 

6.  Mnaldpal  oorporatloas  «»e57(3)  — OrtB- 
oasee  held  sot  to  effoot  abaadoameat  by  efty 
of  a  street 

Oakland  dty  »dinance  June  6,  1917,  ^ving 
property  owners  a  parking  license  in  the  street 
revocable  at  will  by  the  city,  and  the  erection  in 
the  street  of  a  bulkhead  from  curb  to  curb,  not 
being  permanent  la  not  such  abandonment  of 
the  street  that  sn  action  woidd  lie  by  plaintiffB 
daimiog  the  street  on  aocount  of  abandonment 
of  the  dty's  easemwt 

.^>peal  from  Superiiw  Court;  Alameda 
County;  Everett  J.  Brown,  JadcOb 

Action  to  quiet  title  hy  Mary  IB.  Keller, 
Individually  and  as  administratrix  of  Estate 
of  Patrick  J.  Keller,  deceased,  and  others 
against  the  City  of  Oakland  and  others.  De- 
murrer to  comtflalnt  sustained,  and  plain- 
tiirs  appeal.  Affirmed. 

Oatrander  &  OBi«y,  ot  Oakland,  <or  aopd- 
lants. 

H.  L.  Bagan,  T.  J.  Ledwlch,  and  Eaii  Waz^ 
Tea,  all  of  Oakland,  fcfr  respondent  CItar  <tf 
Oakland. 

F.  L.  Arbogaat,  ct  Oakland,  tos  oOier  re- 
spondents. 

LANGDON,  P.  J.  This  Is  an  appeal  by 
the  plaintlfCs  from  a  Judgmmt  against  than, 
after  the  demurrras  of  the  defendants  to  the 
complaint  had  becai  sustained.  Plaintiffs  de- 
clined to  amoid,  and  Judgmwt  was  entoed 
against  them.  The  complaint  alleges  that 
the  plaintiffs  "are  the  owners  in  fee  of  all 
that  certain  piece  or  parcel  of  land  situate  In 
the  said  city  of  Oakland,  coun^  of  Alameda, 
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state  of  California,,  Ijlng  between  the  north- 
western curb  line  of  that  certain  public  street 
In  said  dty  known  as  'Falrmount  avenue'  and 
tbe  southeastern  line  of  that  certain  public 
street  In  said  dty  known  as  'Piedmont  ave- 
nue', and  between  the  northeastern  and  south- 
western property  lines  of  what  Is  now  known 
as  'Bio  Vista  avenue.* "  PlalntUTs  claim  title 
as  tbe  hdrs  at  law  of  Patrick  J.  K^lw,  de- 
ceased, and  it'  Is  alleged  that— 

"At  the  time  of  the  death  tff  said  Patrick  J. 
Keller,  the  said  piece  or  parcel  of  lalid  was  sob- 
ject  to  an  eaiement  over  the  same  «■  a  public 
street  of  the  dtj  of  Oakland." 

It  Is  farther  aUeged  that  on  the  eth  day  of 

Jtme^  IffLT,  the  cit?  council  passed  and  adopt- 
ed an  ordinance  at  said  dty  nnmlMmd  1202 
CN.  SO  wtalcfa  ordlnanoe  Is  aet  oat  In  biec 
Terba  In  the  ctmiplalnt  It  la  entitled  "An 
Ordinance  setting  apart  a  portion  of  Kio 
Tista  Avenue  fur  Parkii^  Purposes.  •  •  *  " 
Sectlcm  1  of  this  ordinance  provides: 

"The  portion  of  Bio  Vista  avenue  lying  betwesn 
the  present  oortbeastem  and  eoatbwestem  curb 
lines  thereof  and  eateodinf  from  the  northweit- 
em  curb  Unc  at  Falrmoont  avene  to  a  Une  dis- 
tant 60S  feet  sontheasterly  from  the  seutbeaat- 
em  Une  of  Piedmont  avenue,  la  hereby  set  apart 
tor  parking  purposes,  and  the  abutting  proper- 
ty owners,  at  tiieir  own  expense,  are  hereby 
permitted  to  plant  and  maintain  said  parking 
portiott,  aublect  to  the  condition  that  said  per- 
mit is  rerocable  at  the  pleasure  of  this  eou^ 
dL- 

It  Is  farther  alleged  that— 

"Pursuant  to  said  petition  and  ordinance,  the 
said  dty  of  Oakland  did  cause  a  bulkhead  com- 
posed of  ctmcrete  to  be  constructed  from  curb 
to  cart»  upon  said  Bio  TIsta  avenue." 

It  la  to  be  obswved  that  the  ordinance  and 
the  bulkhead  have  n^er^ice  only  to  tbe  proi^ 
erty  from  curb  to  curb,  and  plain tlfls  are 
^iflim^i^g  the  area  of  the  street  from  pnqMrty 
Une  to  property  llne>  U  Is  not  alleged  that 
the  plaintiffs  are  the  owncxs  of  any  property 
abutting  <»k  Bio  Vista  avwoe. 

Bespondents  contend,  in,  support  of  the 
orders  sustaining  the  demurrers,  that  the 
Leglalatnre  has  prescribed  a  certain  definite 
procedure  for  tbe  dosing  of  a  dty  street,  and 
that  a  street  can  be  dosed  and  abandoned  In 
no  other  way,  and  that  the  allegations  of 
the  complaint  Indicate  that  that  procedure 
has  not  been  followed  in  the  present  case. 
The  power  to  dose  up,  in  whole  or  In  part, 
any  street,  etc.,  is  given  to  the  dty  coundl 
of  any  municipality  by  an  act  approved 
March  0, 1889  (Stats.  18S9,  p.  70).  Appellant 
contends  that  the  Jurisdictional  provisions  of 
that  act  apply  only  to  cases  where  assess- 
ments are  required  for  improvements,  etc. 
No  such  distinction  Is  made  in  tbe  act,  but,  on 
the  contrary,  section  6  thereof  provides  tbat 
after  the  d^  coundl  has  acquired  jurisdic- 
tion in  the  manner  provided  for  by  the  act, 
'tbB  titf  council  shall  order  said  w<^  to  be 


done,  and  unless  the  ifropoaed  work  is  for  dos- 
ing up  and  it  appears  that  no  assessment  is 
necessary  shall  appoint  three  commissioners," 
etc.  It  ai^)ears,  therefore,  that  a  distinction 
between  cases  where  assessments  are  neces- 
sary and  those  whore  assessments  are  not 
necessary  is  first  made  at  a  point  In  the  pro- 
cedure when  the  dty  coundl  has  acquired 
Jurisdiction  by  the  passim  of  a  resolution  of 
Intoitlon,  the  posting  of  such  notice  in  the 
manner  prescribed,  the  publication  thereof 
and  such  other  matters  as  are  prescribed  by 
said  act. 

[1, 2]  It  appears  therefMv  that  the  etre^ 
could  not  be  dosed  \>y  the  procedure  allied 
In  the  complaint  It  Is  settled  that  tbe  pub- 
lic streets  of  a  munldpallty  belong  to  the 
people  of  tbe  state.  Ex  parte  Daniels,  1K2 
Pac.  442.  The  Legislature  has  power  to  va- 
cate a  street  In  a  dty  and  may  dd^te  that 
power  to  the  mnnldpal  authorities  of  a  dty, 
but  its  exercise  by  the  munlcliml  authorities 
Is  d^wndent  upon  the  will  and  subject  to 
tuti  Luuii'ui  ol  tne  Legislature.  Polack  v. 
S.  F.  Orphan  Asylum,  48  Cat  490;  If  ciNeil  v. 
City  of  South  Pasadena.  166  Cal.  IBS,  186 
Pac  32,  48  L.  B.  A.  (N.  S.)  138.  The  rule  Is 
general  that  where  power  is  ddt^ted  to 
munldpal  bodies,  and  the  mode  for  the  ex- 
ercise of  that  power  is  prescribed,  the  mode 
must  be  followed.  As  has  been  repeatedly 
held,  the  mode  in  such  cases  constitutes  the 
measure  of  the  power.  Zottman  v.  San  Fran- 
cisco, 20  CaL  97,  81  Am.  Dec  96;  Nlcolson 
Pavement  Co.  v.  Painter,  35  CaL  699;  Mc- 
QuIlUn  on  Munldpal  Corporations,  vol.  3,  | 
1412.  It  is  true  tbe  plaintiffs  alleged  that 
tbe  abandonment  and  closing  of  said  portion 
of  said  Bio  Vista  avenue  was  with  tbe  con- 
sent and  approval  of,  and  without  objection 
by,  the  owners  of  the  property  abutting 
there<HL  But  &ilure  of  the  dty  council  to 
acquire  Jurisdiction  In  the  manner  prescribed 
by  the  statute  cannot  be  cured  by  the  con- 
sent of  the  abutting  j^roperty  owners.  Deb  ail 
V.  Morford,  95  CaL  457.  460,  80  Pac.  693. 

t3]  Appellants  argue  that  if  the  proceed- 
ings alleged  in  the  complaint  are  Insufficient 
to  ccwstltute  an  abandonment  of  the  street, 
nevertheless,  the  erection  of  a  concrete  bulk- 
head from  curb  to  curb  of  Bio  Vista  avenue, 
as  alleged  In  tiie  complaint,  is  a  pliyslcal 
dosing  of  the  street,  and  amounts  to  an 
actual  abandonment  by  the  dty.  In  the  first 
plac^  it  Is  apparent  that  only  a  part  of  tbe 
street  claimed  by  plaintiffs  Is  closed  by  this 
bnlkbead,  for  tt  Is  alleged  that  It  extends 
from  curb  to  curb  while  tbe  plaintiffs  are 
claiming  tbe  land  from  property  line  to  prop- 
erty line.  Furthermore,  it  is  apparent  from 
the  action  sought  to  be  taken  by  the  dty 
council  as  evidenced  by  the  ordinance  set 
out  In  tbe  complaint  that  tbe  relinquishment 
of  a  portion  of  this  street  was  not  a  per- 
manent relinquishm^it,  but  was  made  upon 
the  conditlmi  that  it  was  to  be  revocable  at 
will  by  the  dt7, 
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IV  KWt^-*  t>tev«d  upon  the  pxw\Bkms 
*tt  avN^uKi  SXk.  OlvU  Code.  Subdivision '4 
jiu.vv*  >k^^  b*  inapplicable,  to  any  evoit, 
tbuf  v>j:aitt«ace  Is  alleged  to  have  been 
Wsii:>M\k  M  Jxitt<^  1917r  and  the  bulkhead  to 
au>v^  «r«oted  In  pursoanoe  thereof.  The 
tsNiKM  waa  couuuenced  January  14, 1920,  less 
ktuut  ihr«*  years  later.   Under  Bubdlvlsion  4 

ntf^'^tiw  ^1  an  easement  acquired  en- 
^ViUMit  may  be  extinguished  by  dlauser  for 
«  (K^tod  of  five  years.  Garbarlno  t.  Noce, 
4M  CaL  125,  130,  183  Pac  532,  6  A.  L.  B. 

The  only  other  portion  of  section  811 
whU'h  could  have  any  posaltde  application 
IS  subdivision  S  thereof,  providing  for  the 
extinguishment  of  an  easement  by  the  per- 
(ormance  of  acta  by  the  owner  of  the  servi- 
tude, or  with  his  assent,  which  are  Incom- 
patible with  its  nature  or  exercise.  It  Is 
«aid  in  the  case  of  Lnx  v.  Haggin,  09  CaL 
256.  292,  4  Pac  919.  10  Pac  674,  that  this 
IB  a  recognition  and  statutory  declaration  of 
the  well-settled  rule  that  if  the  owner  of  a 
dominant  estate  do  acts  thereon  whldi  per- 
manently prevent  bis  enjoying  an  easement, 
the  same  Is  exttngulshed. 

[i,  C]  Vfh&i  the  owner  of  an  easement  li- 
censes another  to  do  an  act  which  aCTecta  the 
enjoyment  of  the  easem^t,  whoi  the  license 
is  revoked,  the  right  to  the  easement  revives 
with  full  vigor,  Washburn  on  Easements  and 
Servitudes  (4th  Kd.)  p.  726.  In  the  present 
case  It  is  clear  that  the  ordinance  pleaded 
merely  gives  to  the  abutting  property  owners 
a  license  to  park  the  street  with  the  express 
warning  to  them  that  the  same  Is  revocable 
at  will  The  bulkhead  waa  erected  to  con- 
nection with  the  license  granted,  and  may 
be  removed  whenever  the  license  granted  to 
the  abntttog  ownen  Is  revoked. 

Upon  the  face  of  the  complaint,  thai,  it 
appears  that  the  erection  oi  Che  bulkhead 
was  not  a  permanoit  matter.  FurthwoHve, 
even  the  temporary  reltoquishment  of  the 
enjoyment  of  the  easement,  to  t&YOr  of  the 
license^  was  not  coextensive  with  the  ease- 
ment, for  it  appears  that  a  sabstantlal  pw* 
tlon  a£  the  street  which  was  occupied  by  the 
•  sidewalks  is  yet  open  to  traffic  by  the  puUic: 

The  Judgment  Is  affirmed. 

We  concur:  NOUBSE,  J.;  STUBTE- 
VANT,  J. 


BELIEU  V.  POWER,  Sbtrlff,  at  aL  (Civ.  232B.} 

^District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  Sept  14,  1921.  Hearhig  Denied 
by  Supreme  Court  Nov.  10,  1921.) 

1.  Honestead  «=a8&— EqiiitaMe  laterast  ef  vea- 
dee  under  oontraot  witnoieat  apoa  whiob  to 
file  dedaratioa  of  homestead. 
Vendee,  tiaving  an  equitable  title  under  a 

contract  to  purchase  property,  has  a  auffideat 


interest  to  eattHe  Um  to- file  a  dedaratioii  at 

homestead. 

2.  Judgment  «=3780(3)— Lien  does  not  attach 
to  eqnitable  Interest  of  vendee  ander  oontraet. 

A  jndgment  lien  does  not  attach  to  the  eq- 
uitable Interest  in  real  property  acquired  by  a 
vendee  nnder  an  ordinary  contract  to  purchase 
the  property,  the  vendee  having  paid  a  portion 
ot  the  pnrchaie  pries  and  entered  into  posses- 
sion ander  Code  CIt.  Fzoc.  |  671. 

3.  Judgment  «a»75a-IJ«i  mittar  9l  ctatMBry 
reguiatioa. 

A  judgment  lien  is  wholly  a  matter  ot  stat- 
utory regulation. 

4.  Judgment  «»780(3)-4.le«  h«M  Ml  t«  at- 
taoh  to  laad. 

Where  a  judgment  was  obtained  and  de- 
fendant Bubseqaently  acquired  eqoitaUe  interest 
in  real  property  under  a  contract  to  pur- 
chase the  property,  and  thereafter,  before  re- 
ceiving  a  deed  of  conveyance,  filed  a  declara- 
tion of  homestead,  the  Uen  of  the  judgment  nev- 
er attached,  and  the  land  could  not  be  aold  un- 
der execution  after  the  deed  of  conveyance  was 
received,  nnder  Code  Or.  FMe.  ||  «8& 

Aweal  fnnn  Superltn*  Court,  Glenn  Goon- 
ty;  yrm.  IL  Ftodi.  Jndge. 

Action  by  W.  T.  Belleu  agatost  Newt  Pow- 
er, as  SherUT,  and  another.  Judgm^t  for 
I^aintifC,  and  defendants  appeal  Affirmed. 

Geoi^e  B.  Freeman,  of  Willows,  tor  ap- 
IMllants. 

W.  T.  Belleu,  of  WlUows,  for  respoDdent 

PBBWETT,  Presldtog  Justice  pro  tem. 
This  appeal  involves  the  ^gle  question 
whether  a  Judgment  lien  attaches  to  the 
equitable  Interest  to  real  property  acquired 
by  a  vendee  under  an  ordinary  contract  to 
purchase  the  property— the  vendee  having 
paid  a  portion  of  the  purchase  price  and  m- 
teteA  toto  possession.  A  statement  to  diron- 
ological  order  of  Oxe  facts  upon  whtdi  the 
controversy  depends  win  aid  In  its  afrtntlon. 
Tliey  are: 

<a)  On  Mardk  29,  1910^  a  Burner  Jodcnnnt 
was  rc^larly  docketed  against  tlie  proper- 
ty of  flie  respondent,  Belleu. 

(b)  On  December  21,  191^  the  respondent 
entered  toto  a  contract  with  the  owner  to 
purchase  the  real  property  to  question.  He 
at  once  entered  toto  possea^n  and  paid 
one-half  the  agreed  pnrdiaae  prio& 

(c)  On  April  2,  1919,  the  respcmdent  flied 
a  dedantloa  of  homestead  to  all  respects 
sufficient  to  form  to  effect  a  valid  dedication 
of  the  premises  as  a  homestead. 

<d)  On  May  IS,  1919,  the  respcmdent  paid 
the  remaining  one-hulf  of  the  pur<diase  price 
and  received  a  deed  of  conveyance  to  satis- 
faction of  the  terms  of  Ills  contract  of  pur- 
chase. 

(e)  On  October  4,  1919,  the  aH>ellanti> 
caused  a  writ  of  executloii  to  be  levied  ut*- 
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on  the  property  thus  dedicated  as  a  borne- 
Btead  and  were  about  to  expose  It  for  sale 
when  this  action  was  commenced  to  restrain 
them  from  so  doing.  The  levy  was  made  un- 
der the  claim  that  the  property  became  and 
remained  subject  to  the  lien  of  the  Judgment 
of  March  29,  1916. 

[1]  Upon  this  state  of  facts,  the  trial 
court  enjoined  the  dierlff  from  proceeding 
further  with  the  sale,  and  held.  In  effect, 
that  although  the  equitable  estate  acquired 
by  the  respondent  coupled  with  his  posseB- 
sion  was  sufficloit  to  ttitltle  him  to  dedicate 
the  property  as  a  homestead.  It  was  Insuffi- 
cient to  render  the  property  subject  to  the 
Hen  of  a  Judgment.  The  conclusion  of  the 
trial  court  that  such  equitable  estate  was 
sufficient  to  sustain  the  claim  of  homestead 
is  not  open  to  question.  Bell  t.  Wilson,  172 
Cal.  123,  155  Pac.  ^5,  and  numerous  au- 
thorities there  cited.  The  same  cases  sus- 
tain the  contention  of  the  respondent  that 
every  addition  to  his  title  feeds  the  home- 
stead right  These  cases  render  this  con- 
tention so  clear  that  an  extended  examina- 
tion of  the  point  would  be  superfluous. 

[Z-4]  The  Judgment  was  docketed  before, 
and  the  homestead  declaration  was  filed  aft- 
er the  date  of  the  contract  of  purchase.  It 
becomes  necessary,  therefore,  to  Inquire 
whether  the  Inchoate  right  acquired  by  the 
nqwndent  under  his  contract  of  purchase 
oozLBtituted  such  ownership  of  real  property 
as  rendered  it  subject  to  the  lien  of  the 
judgment.  It  Is  clear  and  is  perhaps  con- 
ceded t2iat  property  must  be  "owned"  by  tihe 
Jndgmoit  debtor  b^re  any  lien  can  attach. 
It  is  not,  by  any  means,  every  Interest  In 
pHq)ertT  to  which  the  lien  of  a  judgment 
will  attach,  nor  will  it.  In  fact,  attach  to  ev- 
ery species  of  property.  l%e  lim  Is  not  even 
a  nnifonn  consequence  of  the  fact  ttiat  a 
contract  Uen  upon  the  property  may  be  pro- 
tected by  the  recording  laws,  as  in  the  case 
of  various  classes  of  personal  property ;  nor 
that  the  property  may  be  ti^en  undw  execu- 
tion Issued  upon  the  Judgmmt,  as  is  seen  in 
the  case  of  personal  property  of  every  dass. 
fnw  whole  mattw  is  statutory.  If  it  were 
por^  a  qnestkm  of  logic;  it  might  be  In- 
quired why.  If  the  lien  of  a  chattel  mort- 
gage la,  under  certain  oondltitms,  protected 
by  the  recording  laws  the  lien  of  a  Judgment 
against  the  same  classes  of  propoty  shoold 
not,  in  like  manner,  be  protected.  Or,  If  cer- 
tain inchoate  Interests  in  real  propoty  may 
be  seiced  on  execution,  why  they  should  not 
be  subject  to  a  judgment  Uen.  But  a  Judg- 
ment lien  is  wholly  a  matter  of  statutory 
regulation.  In  Boggs  v.  Dunn,  160  Cal.  28&, 
116  Pac.  74S,  Angellottl,  afterwards  Chief 
Justice,  speaking  for  the  conrt,  says:  "The 
Uen  of  a  Judgment  is  purely  the  creature  of 
the  statute,  no  such  lien  having  existed  at 
common  law,"  and  In  support  of  the  text 
cites  other  California  coses. 


An  cxaminatlcni  of  the  authorities  dis- 
closes a  vast  difference  in  the  classes  of 
property  and  Interests  therein  that  wlU  sup- 
port Judgment  Hens,  homesteads,  and  levies 
under  execution.  Section  671  of  the  Code  of 
Civil  Procedure  provides  that  a  docketed 
Judgment  becomes  a  lien  upon  "all  the  real 
property  of  the  Judgment  debtor  not  exempt 
from  execution  In  the  cotmty,  owned  by  him 
at  the  time,  or  which  he  may  afterwards  ac- 
quire." Property  Interests  of  any  and  every 
kind,  whether  real  or  personal,  and  every 
interest  therein  are  subject  to  seizure  under 
attachment  or  levy  on  executicm,  unless  ex- 
empt from  execution.  Sections  542  and  688, 
Code  Civ.  Proc;  While  many  classes  of 
property  may  be  taken  on  execution,  only 
two  classes  are  subject  to  the  Uen  of  a  Judg- 
ment— real  property  owned  by  the  debtor  at 
the  time  of  docketing  and  real  property  that 
he  may  afterwards  acquire.  While  any  In- 
terest In  real  property,  legal  or  equitable, 
may  be  seized  and  sold  under  execution, 
only  real  property  actually  owned  by  the 
Judgment  debtor  wUi  support  a  Judgment 
li«i.  That  a  mere  equitable  Interest  in  real 
property  acquired  under  a  contract  of  pur- 
chase and  sale  Is  not  such  ownership  as  Is 
contemplated  by  section  671  was  dearly  de- 
cided In  the  early  history  of  the  states  Ttxe 
case  of  Peo[de  ex  rel.  v.  irwio,  14  CaL  428, 
was  a  ease  identical  in  aU  essential  resfiocta 
with  the  one  Involved  in  this  appeal.  An  at- 
tempt was  made  to  assert  a  judgment  Uen 
f^lnst  the  Interest  of  a  rmdee  under  a  con- 
tract substantially  similar  to  the  one  now 
before  the  court  The  court,  in  that  case, 
says: 

"It  is  nndoubtedly  true  that  the  statutory  lien 
of  a  Judgment  npon  the  real  estate  of  the  judg- 
ment debtor,  can  attadi  only  upon  property  io 
which  such  debtor  has  a  vested  legal  interest" 

The  Irwin  Case  has  been  dted  a  mnnber 
of  times  in  later  dedstons,  and,  If  sound, 
Goncludvdy  dlquses  of  the  present  apinal 
adversdy  to  the  contentioos  of  appdlants. 

In  Riley  v.  Nance,  97  Cal.  208,  31  Pac. 
1126.  32  Pac.  SIS,  the  court  dted  the  Irwin 
Case  with  approval  and  made  'quotations 
therefrcoD.  Zenda  Mining  Co.  v.  TitBn,  11 
Cal.  Avp.  62,  104  Pac.  10,  refers  to  the  Irwin 
Case  with  approval. 

have  already  noted  tliat  a  docketed  Judg- 
ment cannot  'become  a  lien*  on  after  acquired 
property  of  the  judgment  debtor  until  the  prop- 
erty is  actually  acquired  by  him."  Hertwwk  v. 
JTearon,  180  OaL  71,  178  Pac.  IMk 

'VTbe  jadgment  only  becomes  a  lien  upon  tha 
real  property  [owned  by]  the  judgment  debtor 
*  *  *  at  tlie  time  of  the  docketing  of  the  judg- 
ment, or  alterward  and  before  expiration  of  lien 
acquired."  Wolfe  t.  Langfozd,  14  Cal.  App. 
359,  112  Pac.  203. 


In  Summerville 
529,  70  Pac.  243, 


V.  Stockton  Co.,  142  Cal. 
it  Is  held  that  an  estate 
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for  years  Is  not  micb  an  Intoest  In  real 
property  as  Is  subject  to  a  Judgment  lieu. 
Tbo  Importance  of  tlils  authority  Is  appre- 
ciated when  it  is  recalled  tbat  an  estate  for 
ream  is  an  interest  in  real  property  and  is 
snbject  to  executl<ni. 

In  NebraAa  It  is  pinMded  by  statnte  tbat 
''the  lands  and  tenements  of  the  Judgment 
debtor  within  die  county  where  the  Judg- 
ment is  entered  diall  be  bound  tar  the  satis- 
faction  thereof."  This  is  substantial^  our 
own  statute  on  the  subject  The  courts  of 
that  state  have  repeatedly  hdd  that  a  judg- 
ment is  not  a  Uen  upon  mere  equitable  inter- 
ests In  real  estate.  Flint  v.  Shaloupka,  72 
Neb.  34,  99  N.  W.  825,  117  Am.  St  Hep.  771 ; 
Nessler  v.  Neher,  18  Neb.  ft49,  26  N.  W.  471 ; 
Woolworth  T.  Parker,  67  Neb.  417,  77  N.  W. 
1090. 

^e  state  of  Oregon  provides  by  statute 
that  "all  property,  including  franchises  or 
rights  or  interests  therein,"  etc,  sball  be  li- 
able to  execution.  The  court  in  construing 
this  statute  In  Pogue  t.  Simon,  47  Or.  6,  81 
Pac.  see,  114  Am.  St.  Rep.  903,  8  Ann.  Gas. 
474,  holds  that  a  Judgment  Is  not  a  lien  upon 
mere  equitable  Interests  In  real  property  In 
that  state,  and  cites  a  niunber  of  cases  in 
support  of  its  conclusions.  The  court  in  dis- 
cussing the  characteristics  of  an  oduitable 
Utte^  says: 

"An  equitable  title  Is  a  right  or  Interest  in 
land,  which,  not  having  the  properties  of  a  legal 
estate,  but  merely  a  rigbt  of  which  courta  of 
equity  will  take  notice,  requires  the  aid  of  sncb 
court  to  make  It  available." 

In  Bourn  t.  Robinson,  49  Tex.  Olv.  App. 
157,  107  8.  W.  874,  ft  Texas  case,  tiie  court 
says: 

*^e  term  'real  estate'  within  the  statute 
[making  all  the  real  estate  of  the  judgment 
debtor  subject  to  the  lien  of  a  jadgment]  means 
a  freehold,  which  is  either  an  estate  for  lite  or 
in  fee  simple,  and  not  a  mere  chattel  interest 
in  land,  nor  a  simple  contract  rigbt  to  perform 
conditions.? 

The  text-writers  sustain  the  same  doc- 
trine. In  pomeroy's  Equity  (4th  Ed.)  |  367, 
we  read: 

"What  is  the  effect  at  law  of  a  contract 
whereby  the  owner  agrees  to  sell  and  convey 
a  designated  tract  of  land,  but  which  is  not  a 
true  conveyance  operating  as  a  present  trans- 
fer of  the  legal  estate  and  the  legal  seisinT  It 
is  wholly,  in  eve^  partacnlar,  executory  and 
produces  no  effect  upon  the  respective  estates 
and  titles  of  the  parties  and  creates  no  Interest 
in  nor  lien  or  charge  upon  the  land  itself.  *  *  * 
On  the  other  band  th«  vendee  acquires  no  in* 
terest  nor  property  right  whatever;  he  can 
maintain  no  proprietary  nor  possessory  action 
for  its  recovery;  bis  right  is  a  mere  thing  in 
action  to  recover  compensation  in  damages  for  a 
breach  from  the  vendor,  and  bis  dut?  is  a  debt^ 
an  obligation  to  pay  a  stipulated  price;  on  his 
deatih,  both  his  right  and  his  dnty  pass  to  Us 
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personal  represuitatives  and  not  to  Us  hdn. 
In  short,  the  Tendeft  obtains  at  law  no  real 

property  nor  interest  in  real  proiKrty.  The  re- 
lation between  the  two  contracting  parties  is 
wholly  personal.  No  change  is  made  until,  by 
the  execution  and  delivery  of  the  deed,  the  es- 
tate in  the  land  passes  to  the  vendee,  •  •  •  " 

It  Is  quite  true  that  that  learned  author 
In  section  lOS  of  the  same  work  says: 

"The  vendee  is  looked  upon  and  treated  as  the 
owner  of  the  land  aod  an  equitable  estate  has 
vested  in  him  commeosunte  with  that  provided 
for  by  the  contract,  whether  In  fee,  for  Mfe.  or 
for  years,"  et& 

He  announces  a  similar  doctrine  in  other 
parts  of  his  work ;  but  In  aitmdating  tfieae 
prlndides,  he  is  dealing  wia  the  rights  of 
a  vendee  in  courts  of  equity.  It  Is  an  e»> 
tabllshed  doctrine  of  equity,  disputed  by  no 
one,  tttat  a  court  will,  for  the  purpose  of  ad- 
ministering equitable  relief,  treat  the  par* 
chaser  under  a  vaUd  ccmtract  of  purcbaash 
as  the  legal  owner  of  the  property,  but  this 
is  far  from  saying  that  he  is  vested  with  a 
legal  title  such  as  would  be  recognized  at 
law. 

None  of  the  California  cases  dted  by  ap- 
pellants are  In  point  They  rely  with  much 
confld^ce  upon  the  case  of  Fish  r.  Fowlie, 
68  Oal.  S7S.  But  that  case  deals  only  with 
the  estates  or  interests  In  real  property  that 
are  subject  to  levy  on  execution,  and  we 
have  already  noted  tbat  the  statutes  relat- 
ing to  the  two  matters  are  quite  unlike. 
Real  property  "or  any  Interest  therein"  may 
be  seized  on  execution,  while  only  real  prop- 
erty owned  by  the  Judgmrat  debtor  at  the 
time  is  subject  to  a  Judgment  11^.  No  more 
does  the  case  of  Leese  v.  Clark,  20  Oal.  3S7, 
aid  the  appellants.  In  that  case  the  court 
was  construing  the  rights  of  citizens  under 
the  provisions  of  the  Treaty  of  Guadalupe 
Hidalgo,  whidi  stipulated  tbat  the  pn^verty 
of  the  inhabitants  of  the  newly  acquired  ter- 
ritory should  be  protected.  In  this  connec- 
titm,  the  court  held  that  the  word  "proper- 
ty" as  ai^Iied  to  lands  embraces  all  titles, 
legal  or  equitable,  perfect  or  Imperfect 
While  the  case  is  autfaorl^  In  the  connection 
in  which  it  arose,  it  is  not  applicable  to  the 
case  in  hand.  Ibe  case  of  UartinOTich  t. 
Mariscano»  137  Cat.  864,  70  Pac.  4fi0,  baa  no 
aroUcatlon  to  equitable  estates.  In  tliat 
case  tbe  court  held  that  the  title  whldi  de- 
scends to  a  widow  in  probate  proceedlnga 
constitutes  ownwaliip  in  her  within  the 
meaning  of  section  671,  supra.  Mo  qoestioa 
as  to  indioate  or  equitable  titUa  arose  in 
that  ease,  and  none  was  decided. 

The  citations  from  other  Jorlsdlctloiui  to 
whbdi  appellants  direct  am  attrition  are, 
for  the  most  part  Angularly  Inapt  We 
find  no  case  amcmg  them  ttiat  sustains  their 
poidtlon.  The  few  whldi,  at  first  glance^ 
might  seem  to  tacSp  them,  are  found  om  ex- 
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amlnaUon  to  be  cuw  where  statutory  pro- 
TiaUms  Impose  a  Judcmmt  lien  oiMm  equi- 
table interests.  In  Ohio,  for  instance,  the 
courts  held,  since  the  amendment  to  section 
ll,eSS  of  tlielr  Goieral  Oode»  that  tbs  In- 
taeet  of  ttie  vendee  under  a  contract  to  pur- 
chase land  Is  bound  by  the  lien  of  a  Judg- 
mmt;  but  tbey  have  placed  their  condu- 
slwui  squarely  up<Hi  the  amendment  to  said 
actloa.  First  National  Bank  r.  Logrue.  89 
Ohio  St.  288,  106  N.  B.  21.  L  R.  A  191SB. 
340.  Prior  to  the  amendmeDt,  It  had  often 
been  held  th&t  no  such  Ilea  existed. 

In  the  state  of  Georgia,  it  ts  held  that 
such  lien  exists,  but  in  that  state  it  is  ex- 
pressly proTided  by  statute  that  the  Judg- 
ment "shall  bind  all  the  property  of  the  de- 
fendant." Sttfwart  y.  Berry,  84  Ga.  177,  10 
S.  E.  601.  A  similar  statute  prevalla  In 
Iowa;  hence  the  citations  from  that  state 
are  not  In  point 

Hook  y.  Northwest  Thresher  Co.,  91  Minn. 
482,  98  N.  W.  463,  Is  dted  by  appellants,  but 
It  Is  held  in  that  case  that  the  words  "real 
property**  are  qualified  by  toe  statute  which 
proyldes  that  the  Hen  shall  coyw  "all  rights 
thereto  and  Interests  therein." 

We  find  no  authority  inconsistent  with  the 
conclusions  of  our  Supreme  Court  in  People 
ex  reL  v.  Irwin,  supra.  That  case  seons 
neyer  to  have  been  orerruled  or  doubted, 
and  It  must  be  accepted  as  a  correct  exposi- 
tion of  the  law  upon  the  subject 

It  may  be  added  that  we  discoyer  no  anom- 
aly In  the  rule  which  requires  dlfferMit 
measures  of  title  to  support  levies  on  execu- 
tion, flu  Hens  of  Judgmaits  and  homestead 
dedkationsL  If  snch  anomaly  should,  be 
found.  It  may  be  answered  that  the  L^iisla- 
ture  has  seen  fit  so  to  proylde. 

Tht  judgment  is  afBrmed. 

Wa  concur:  BUBM!n*F.  J.;  HABT.  J. 


YOUNG  V.  COLYEAR  et  aL  (Civ.  39 1  ^) 

(District  Court  of  Apped,  Second  District,  Di- 
vision 1«  California.  Sept  14^  1921.  Be- 
iMailnff  Duiied  Get  8^  ISSl.  Bearing  De- 
nied by  Supreme  Court  Nor.  10,  iSSL) 

i.  Isterpleader  «=>l2-.Warehoiisaman  barred 
1^  oosdiiot  from  right  to  exercise  Inter- 
pleader, 

Warehooieman  employed  by  codefendanta 
to  store  goods  of  which  tbey  claimed  to  be 
owners,  who  at  their  request  sent  his  employ^ 
to  plaintiff's  residence,  where  tbey  nnder  code- 
fendanta* instractloDS,  removed  property  in  & 
manner  litUe  short  of  larceny,  although  inno- 
cent of  any  mdawfol  Intent,  was  an  aetiye  par- 
ticipant In  the  wrwigfifl  act,  which  act  woold 
bar  him  from  assarting  the  right  to  exerdse  an 


totorpleador,  wiSiA  la 
table  nature. 
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a  proeeediiv  of  eqni- 


2.  InterpleadM'  ^=3t0-43efenilant  held  to  have 
assumed  position  Inconsistent  with  that  of 
disinterested  stakeholder. 

Where  warehonseman,  at  codefendants*  re- 
qnest,  sent  employ^  to  plaintiff's  residence, 
where  they  took  property  of  the  plaintiff  in  a 
manner  little  short  of  larceny  \mder  codefend- 
anta' instruction,  and,  on  plaintiff's  enter- 
ing claim  therefor,  told  her  she  mast  sue  in 
replevin,  and  when  she  brought  aetlou  in  daim 
and  delivery,  he  Johied  with  the  codefendants 
in  deuyiag  plaintilTs  title  and  claim  to  pos- 
session of  the  prc^erty,  and  contested  her 
right  thereto,  and  in  a  cross-complaint  asserted 
claims  arising  from  his  contractual  relation 
with  his  codefendants  consisting  of  a  lien  t<^ 
cartage,  storage,  and  attorney's  fees,  he  can- 
not contend  that  his  cross-complaint  constituted 
a  proceeding  in  interpleader,  under  Code  dr. 
Proa  1  880,  bnt  most  be  deemed  a  complaint 
in  intcrTentlon«  under  section  387,  and  he  can- 
not complain  of  a  judgment  against  him  for 
costs. 

3.  Warehousemen  <9=>30—Hq  lies  as  property 

of  third  person. 

While  a  warehonseman,  as  provided  by  sec- 
tion 27  (St  1909,  p.  437),  may  by  virtue  of  his 
lien  retain  possession  of  goods  deposited  by  the 
owner  or  by  one  tn  the  lawful  possession  there- 
of until  the  charges  for  which  the  lien  exists  are 
paid,  such  right  does  not  apply  to  property  of 
which  the  depositor  has  neither  title  nor  right 
of  possession,  and  who  has  obtained  the  same 
from  a  third  person  with  the  warehouseman's 
knowledge  in  a  manner  lUHe  short  of  larceny. 

Appeal  from  isup^or  Court  Los  Angeles 
County;  Ll  H.  Valentine,  Judge. 

Action  by  Uarle  J.  Young  against  Curtis 
C.  Cotyear,  doing  business  'In  the  name  of 
Colyear's  Van  &  Storage  Company,  and  oth- 
ers. From  an  adverse  Judgment,  flw  named 
defendant  appeala  Afilrmed. 

J.  A.  Adair,  of  Los  Angles  (Henry  S.  Car- 
ter and  W.  S.  Balrd,  both  of  Los  Angelea,  of 
counsel),  for  appellant 

Wlnslow  P.  Hyatt  and  Henry  O.  Wacker- 
barth,  both  of  Los  Angeles,  for  respondent 

SHAW,  J.  Action  In  claim  and  delivery 
for  the  recovery  of  certain  household  goods 
and  furnishings.  Judgment  went  against  all 
of  the  defendants,  from  which  defendant 
Colyear  alone  appeals. 

It  appears  that  defendant  Colyear  was  a 
warehouseman,  who  aa  such  was  employed 
by  his  codefendants  to  store  certain  house- 
hold goods  and  furnishings  of  which  they 
claimed  to  be  the  owners.  Acting  at  their  re- 
quest he,  on  October  25,  1919,  sent  his 
ployfis  with  a  truck  to  plaintilTs  residents 
during  her  absence  therefrom,  at  wlilcb  time 
tbey*  under  Instructions  from  defendants 
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TotDiff  and  Appeli,  who  hfUl  gained  access  to 
the  house  by  unlawfully  entering  the  same 
through  a  window  and  then  opening  a  door, 
took  the  goods  and  chattels  from  plaintiff's 
dwelling  to  Colyear's  warehouse,  where  they 
were,  without  the  issuance  of  a  receipt  there- 
for, deposited  In  the  name  of  Toung  and  Ap- 
pelL  Immediately  upon  learning  of  the  re- 
moval of  the  goods,  and  on  the  same  day 
that  they  were  taken,  plaintiff  went  to  Col- 
year  and  demanded  a  return  thereof,  and, 
In  consideration  of  his  delivering  the  goods, 
offered  to  give  him  an  Indemnifying  bond. 
He  refused  to  surrender  the  goods,  stating 
that  she  would  have  to  hrlng  an  action  in 
replevin  to  obtain  them.  Thereupon,  and 
after  notice  In  writing  served  upon  him  that 
the  property  had  been  "burglariously  talien 
from  her  residence,"  she  Instituted  this  ac- 
tion, wherein  Toung  and  Appell  are  made 
codefendants  with  Colyear.  After  Toimg  and 
Appell  had  answered,  denying  all  the  ma- 
terial allegations  of  the  complaint,  defendant 
Colyear  filed  an  answer  likewise  denying  that 
plaintiff  was  entitled  to  possession  of  Qie 
property,  and  with  It  a  cross-complaint 
wherein  he  alleged  that  both  plaintiff  and 
his  codeftodants  claimed  the  property,  upon 
which  as  warehouseman  he  asserted  a  Hen 
for  cartage,  cftorage,  and  attorney's  fees  of 
$200  incurred  in  the  action,  offering  to  sur- 
render the  property  to  such  person  as  the 
oonrt  might  designate  subject  to  the  pay- 
ment to  him  of  said  alleged  Men,  and  asked 
tbat  his  codefendants  and  plaintiff  be  re- 
quired to  Interplead  as  to  tbtir  respective 
rights  In  the  property  so  aD^ed  to  be  sub- 
ordinate to  his  claims. 

Hie  court,  upon  ample,  though  conflicting, 
evidence,  found  that  plaintiff  was  the  owner 
and  entitled  to  Immediate  possession  of  the 
larger  part  of  the  property,  the  value  of 
which  was  fixed  at  $370,  for  which,  with 
costs.  Judgment  was  given  to  plaintiff,  and 
from  which  Oolyear  has  appealed. 

[t]  The  taking  of  plaintiff's  property  from 
her  residence  was  little  short  of  larceny 
thereof,  and  while  Colyear,  under  the  circum* 
stances,  should  be  deemed  Innocent  of  any 
unlawful  intent,  nevertheless  he  was,  with 
notice  of  plalntltTs  claim  at  the  time  of  the 
taking,  given  by  his  agents  and  employes, 
an  active  participant  In  the  wrongful  act, 
which  fact  alone,  since  the  proceeding  of  In- 
terpleader is  of  an  equitable  nature,  should 
bar  hlra  from  asserting  a  right  to  the  exer- 
cise thereof.  First  National  Bank  v.  Binln- 
ger,  26  N.  J.  Eq.  345;  North  Pac.  Lumber  Co. 
v.  Lang.  28  Or.  246,  42  Pac.  790.  S2  Am.  St. 
Rep.  780. 

[2,3]  However  this  may  be,  we  are  clear- 
ly of  the  opinion  that  the  cross-complaint 
died  with  the  answer,  and  not  before,  as 
provided  by  the  statute,  and  without  appli- 
cation for  defendant  Colyear's  discharge  as 
a  party  and  In  the  absence  of  a  tender,  free  I 


from  his  asserted  claims  arising  from  tbe 
oontractoal  relation  with  his  codefendants, 
cannot  be  constmed  as  a  pnneedlDff  in  in- 
terpleader under  section  386,  Code  of  dvU 
Procedure,  but  must  be  derated  a  complaint 
bi   Intervention   (section  387,   C!ode  Or. 
Proc.),  wherein  It  appears  that  upon  the  in- 
stitution of  the  action.  Instead  of  disclaim- 
ing any  Interest  by  Uen  or  othmrlse  In  tbe 
property  and  delivering  the  same  subject  to 
tbe  order  of  the  court,  and.  b^bre  answer 
filed,  asking,  upon  affidavit  as  provided  by 
said  section  386,  to  be  ^scharsed  as  defi- 
ant, he  Joined  wltlk  Ills  codefendants  in  deny- 
ing plaintiff's  title  and  claim  to  pooessian 
of  the  property  or  any  part  thereof,  and  at 
the  trial  contested  her  right  ther^,  and 
now  on  appeal  strenuonsly  attacks  tbe  find- 
ings made  advenely  to  his  codctoidante, 
Toung  and  Aiqiell,  laxm  the  gnnmd  ttiat  tbe 
evld^ce  Is  insuffldfflt  to  support  the  same. 
Sndi  a  position  Is  wholly  Inoonststent  with 
that  of  a  disinterested  stakeholder,  which 
lie  daims  to  be.     As  croa»-Qcmi]^a]nant 
in  the  action,  his  position,  as  appears  fram 
his  pleading  and  argumnts  made,  la  that 
of  a  party  litigant,  wherein  he  not  only 
resists  the  claims  of  tbe  plaintiff  but  asserts 
the  right  to  aflirmatlve  relief  against  hw. 
the  sole  basis  for  whidk  Is  bis  wrongful  act 
Bis  claim  of  lien,  in  so  far  as  valid,  most 
be  measured  by  the  contract  with  his  code- 
fendants, against  whom  he  had  Judgment 
Having  refused,  upon  plaintiff's  tender  of  an 
Indemni^rlng  bond,  to  surrender  the  property 
upon  demand  therefor,  and  Joined  with  his 
codefendants  in  an  effort  to  sustain  their 
right  to  possession  thereof,  upon  the  suc- 
cess of  which  his  right  depended,  he  is 
In  no  position  to  complain  because  of  the 
fact  that  the  court.  In  awarding  possession 
of  the  property  to  plaintiff,  adjudged  that 
she  recover  from  him  and  his  codefendanto 
her  costs  laid  out  and  expended  In  pursuit 
of  her  property.   While  a  warehouseman,  as 
provided  by  section  27  of  the  act  (St  190^ 
437}  may,  by  virtue  of  his  lien,  retain  poesee- 
sion  of  goods  deposited  by  the  owner,  or  by 
one  Id  tbe  lawful  possession  thereof,  until  tbe 
charges  for  which  tbe  lien  exists  are  paid, 
such  right  does  not  apply  to  property  of 
which,  as  In  the  instant  case,  the  dei>osltor 
has  neither  title  nor  right  of  possession.  As 
against  the  true  owner,  the  keeper  of  a  ga- 
rage could  have  no  Hen  for  Btmnge  uprai  an 
automobile  left  with  him  by  one  who  had 
stolen  It. 

The  appeal  Is  not  only  without  merit,  but. 
In  view  of  appellant's  active  participation  In 
the  unlawful  entry  and  taking  of  the  prop- 
erty from  plaintiff's  house,  it  would  be  Im- 
possible to  conceive  of  a  principle  so  unjust 
as  to  entitle  him  to  a  lien  thereon  for  tbe 
costs  and  attorney's  fees  incurred  by  him  In 
resisting  her  lawful  claim  to  the  possession 
of  the  property,  particularly  so  when  she  of- 
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fiered  to  glTO  blm  •  bood  IndemnUjrins  bim 
against  any  loss  from  so  doing. 
The  Judgment  Is  afflimed. 

W«  ooncnr:  COMBEY,  P.  J.;  JAMBS,  J. 


BUTLER  V.  SCHOLEFIELD,  Ssparvlsor  la 
aad  for  Sacrameato  Coanty. 
<CIV.  2362.) 

(District  Court  of  Appeal,  TUrd  IHatrict,  Oal- 
Ifomla.  Sept  14. 1821.) 

1.  Coaattat  ^s>67  —  Saperviaer  prejadlmd 
aoalaat  aaipioyao  may  alt  la  Jadgaitat  aad 
hear  ehaifaa. 

StrfcUr  apeakiiVi  board  of  aoperriiora  of 
coantr,  when  engaged  in  tbe  prosecution  or  in- 
vestigation  of  cbai^^  of  misfeasacce,  nonfeas- 
ance, malfeasence,  or  other  dereliction  of  duty 
of  an  empl07ee  or  officer  appointed  by  sudi 
board,  exerciaes  functions  which  are  merely 
adminiatratlTe,  and  a  member  thereof  who  has 
filed  the  charges  for  removal  of  the  employee 
may  sit  in  judgment  on  the  latter, 

2.  Counties  ^67— Board  af  aapervlsors  solo 
trtbanal  for  trying  ehariaa  agalast  ooaaty 
eaolaeer. 

It  is  clear  from  St.  1919,  p,  1290,  autborlc- 
ing  the  appointment  of  county  engineer  by  the 
boards  of  euperrisors  of  countiee,  that  the  Leg- 
islature Intended,  in  a  case  where  the  engi- 
neer appointed  ia  charged  with  dereliction  of  his 
duties  as  such,  to  constitute  the  board  of  super- 
^aora  itself  the  sole  tribunal  by  which  anch 
charge  or  ehargea  sboald  be  heard  and  deter- 
mined, though  they  cannot  arbitrarily  ^scbarge 
him,  and  it  is  not  necesaary  to  resort  to  Pen. 
Code,  i  75S,  or  section  772. 

3.  Coaatles  «=367— Munioipal  corporatloas  <8=> 
159(4)— Tribunals  for  trylag  offleora  or  em- 
ployeo  aot  aabjaet  to  nites  appartalalag  to 
Judrial  fribaaala. 

Tziala  of  charges  against  an  officer  or  em- 
ployee of  a  municipality  or  county  are  not  con- 
trolled by  or  subject  to  the  rules  that  appertain 
to  judidal  tribunals,  where  the  LfCgislature  has 
expressly  given  the  governing  body  of  the  mu- 
nicipality or  the  county  tbe  exclusive  cog- 
nizance or  jurisdiction  of  snch  tziala. 

4.  Jadgaa  «»49(l>-Not  dIaqualMad  for  Maa 
In  abaanee  of  atatate. 

In  the  absence  of  statute,  judges  of  courts 
would  not  be  disqualified  from  trying  cases  in 
which  they  have  some  bias  or  feeling  for  or 
against  one  of  the  litigauta,  except  any  pecu- 
niary interest  they  might  have  in  the  litigation. 

Original  application  by  Drury  Butler  for 
writ  of  prohibition  prayed  to  be  directed  to 
John  S.  SdMledeld,  as  Superrisor  in  and  for 
tbe  Cotmty  of  Sacramento,  to  prevent  him 
from  Bitting  as  a  member  of  tbe  Board  ol 
Superris^rs.  Writ  denied. 


Butler  4  Tan  Dyke,  of  Sacramento,  for 
petitloDer. 

Hu|^  B.  Bradford  and  Wblte,  HlUer,  Need- 
bam  &  Bjober,  all  of  Sacramaato,  for  re- 
apondent. 

HABT.  J.  This  is  an  original  api^catlon 
for  a  writ  of  iK-ohibition.  Tbe  petitioner  is, 
and  was  for  some  time  prior  to  tbe  Instltur 
tloa  befM«  the  board  of  supervisors  of  said 
count?  of  Sacramento  of  a  proceeding  looking 
to  his  discbarge  therefrom,  cotmty  engineer 
of  said  county,  having  be«i  duly  appointed 
by  said  board  of  supervisors  to  perform  and 
di8<Aai^e  the  dntlea  of  said  position.  St. 
1919,  p.  1290.  The  respondent,  as  the  title  of 
this  proceeding  Indicates,  is,  and  bas,  been 
for  several  years,  a  duly  elected  and  qualified 
mmiber  of  said  board  of  supervisors  and 
regularly  acting  as  such  member. 

On  tbe  Slat  day  of  May,  1921,  there  were 
filed  before  and  with  said  board  written 
charges  against  the  petltlMier,  accusing  bim 
of  having  committed.  In  bis  ofBclal  capacity 
of  county  ragineer  of  eald  county,  "numerous 
offenses  of  misfeasance  and  malfeasance  In 
office,  of  inefficiency,  neglect  Of  duty,  and 
misconduct  in  his  said  office." 

It  is  alleged  In  tbe  petition: 

'*That  said  respondent,  John  S.  Scholefield, 
baa  heretofore  expressed  his  desire  and  in- 
tention to  secure  the  removal  of  tbis  peti- 
tioner as  such  county  engineer,  and  that,  in 
fturtberance  of  bis  said  deaire  and  intention,  said 
charges  and  apecifit^tions  were  formulated  and 
prepazvd  at  the  instigation  of  respondent,  John 
S.  Scholefield.  and  at  his  special  instance  and 
request  and  by  his,  said  John  3.  Scholefield's 
procurement,  and  were  signed  by  Ford  P.  Gage 
and  Maurice  Leavitt,  who  allege  themselves  to 
be  residents,  eleetora,  and  taxpayers  of  Sac- 
ramento oonnty." 

It  Is  further  alleged  in  tbe  petltlcw ; 

"That  respondent,  John  S.  Scholefield,  as  su- 
pervisor of  Sacramento  county,  threatens  and 
intends,  and,  unless  prohibited  by  the  order  of 
this  court,  will  proceed,  to  sit  in  judgment  up- 
on said  charges,  and  will  proceed  to  vote  upon 
their  trnth  or  faluty,  and  will  proceed  to  voto 
upon  tbe  removal  or  retention  of  said  Drary 
Butler,  petitioner  herein,  as  auch  county  engi- 
neer, and  petitioner  avers  that  John  S.  Schole- 
field has  prejudged  tbe  said  case  and  is  solic- 
itous for  petitioner's  removal,  and  intends  and 
will,  unless  prohibited,  without  cause  or  any 
reason,  except  his  dislike  for  and  prejudice 
against  this  petitioner,  proceed  to  vote  to  sus- 
tain the  said  charges  agdnst  this  petitioner,  and 
will  vote  to  remove  this  petitioner  from  of- 
fice, and  that  such  vote  oif  said  Scholefield  may 
decide  the  Judgmoit  of  the  said  board.'* 

The  petition  declares: 

"That  none  of  the  charges  and  spedfleations 
set  forth  In  said  Exhibit  A  (the  written  ehargea 
filed  before  said  board,  and  made  a  part  uf 
the  petition  here)  are  tme,  and  thia  petitioner 
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hu  a  good  and  sofficieiit  defenae  to  each  and 
every  charce  therein  contained." 

It  la  furtber  made  to  ai^ear  by  tbe  peti- 
U«t  tbat  on  June  14.  1921.  the  petitioner 
filed  a  petition  In  Ibe  superior  court  in  and 
for  tbe  county  of  Sacramento  for  a  writ  of 
Iffohlbltlon  to  restrain  said  Scholefleld,  re- 
spondent here,  from  alttlng  as  a  member  of 
said  board  ot  8iu>errlsorB  In  the  proceeding 
botore  said  board  Involving  an  Investigation 
and  trial  of  the  charges  preferred  against 
tbe  petittcmer.  as  set  forth  in  BxblUt  A 
attadied  to  and  made  a  part  of  tbe  petition 
bere ;  that  a  d«narrer  waa  Interposed  to  the 
prtltlon  80  filed  In  said  superior  court  upon 
tba  grotmd  that  said  petition  did  not  state 
facts  soffldent  to  entitle  the  petitioner  to  tbe 
miet  tha«ln  and  ther^y  prayed  tor;  and 
that  said  demurrer  was  sustained  1^  said 
court,  and  the  writ  denied.  It  is  alleged 
that  the  remedy  appeal  firouf  the  Judgment 
<a  tbe  superior  coort  Is  Inadequate,  since  an 
appeal  therefrom  cannot  be  perfected  and 
the  same  prosecuted  to  a  finally  so  as  to 
reoder  it  effectual;  tbe  time  for  the  bearing 
of  the  said  charges  by  said  board  having  been 
fixed  for  Uonday,  July  11. 1921.  at  10  o'dock 
a.  m. 

Upon  the  filliv  of  ttw  pettttcm  In  this 
court  an  order  to  show  cause  and  an  order 
tonporarily  restraining  tbe  respcmdoit  from 
Bitting  with  said  board  on  the  trial  of  the 
du^KS  against  petitioner  were  issued.  Upon 
Ibe  return  d(iy  respondent  aroeared  by  coun- 
sel  and  filed  a  demurrer  to  the  petition  on 
the  general  ground  and  on  the  furtha  ground 
that— 

"It  appeari  on  the  face  of  the  petition  of 
plaintiff  and  petitioner  herein  that  a  final  Judg- 
ment has  been  entered  in  the  sama  matter  by 
the  superior  court  of  the  *  *  *  coonty  of 
Sacramento." 

Thna  two  questions  are  here  presented  for 
decision :  (1)  Whether  the  writ  herein  applied 
tor  will  lie  where  the  precise  question  at 
Issue  has  already  been  determined  against 
petitioner  at  nisi  prlns  and  an  appeal  from 
tbe  judgmoit  of  the  trial  court  therein  is 
available  to  the  petitioner.  (2)  Whether,  In 
any  event,  the  respondent,  as  a  member  of 
tbe  board  of  supervisors,  may  be  restrained 
by  flie  writ  herein  prayed  for  from  sitting  in 
tbe  trial  by  said  board  of  aald  charges  on 
the  ground  that  he  Is,  as  the  petition  alleges, 
biased  and  prejudiced  against  the  petitioner, 
and  ther^ore  disqualified  from  sitting  in  the 
investigation  at  tbe  charges  because  of  hav- 
ing been  personally  active  In  instituting  or 
causiifg  to  be  Instituted  the  proceeding  for 
the  removal  of  the  petitioner  from  the  posi- 
tion of  county  engineer. 

At  the  hearing  of  this  proceeding  it  was 
stated  by  couns^  for  tbe  petitioner  that  an 
appeal  had  been  taken  from  tbe  Judgment 
of  the  superior  court  in  this  matter,  but  It  is 
claimed     counsel  for  petitions  that,  even  If 


the  facts  as  stated  la  the  petlti<m  are  not 

Buch  as  to  JuBtlfy  the  issuance  of  the  peremp- 
tory writ  for  the  purpose  of  prohibiting  tbe 
respondent  from  sitting  at  all  in  the  investi- 
gation of  the  chaiges,  it  is  nevathelesa  still 
the  duty  of  this  court  in  this  proceeding, 
upon  the  facts  as  disclosed  by  the  petition, 
to  order  a  provisional  writ  to  Issue  as  an- 
cillary to  his  remedy  by  appeal,  or,  In  other 
words,  for  the  purpose  of  preventing  tbe 
board  from  proceeding  with  the  trial  of  the 
charges  pending  the  determination  of  peti- 
tioner's appeal,  and  thus  preserving  the 
efflcacy  thereof  or  the  Judgment  on  appeal  in 
case  It  be  favorable  to  him;  It  being  manifest 
that  the  denial  In  toto  of  the  an>lication  for 
the  writ  will  mean  that  the  trial  of  the 
charges  may  proceed,  with  respondent  as  one 
of  the  triers,  before  the  appeal  la  determined. 

As  forecast  above,  tbe  appeal  from  the 
Judgment  of  tbe  superior  court  of  Sacramento 
county  in  this  matter  involves  and  la  limited 
to  precisely  the  same  Jurisdictional  question 
that  Is  Invfdved  in  this  proceeding.  In  other 
words,  the  petition  here  diiicloses  that  the 
petition  filed  In  the  superior  couri  was  for  a 
writ  of  prohibition  to  restrain  the  respond- 
ent, as  a  member  of  the  board  of  supervisors, 
from  participating  In  the  trial  of  the  charges 
preferred  before  said  board  against  tbe  i>etl- 
tioner,  and  that  the  same  broad  question 
presented  therein  is  submitted  here,  to  wit, 
whether  the  respondent  Is,  by  reason  of  the 
facta  set  forth  in  said  petition,  disqualified  as 
a  m^ber  of  the  board  of  supervisors  from 
acting  as  such  member  in  the  Investigation 
of  the  charges  filed  agalnat  the  petitioner. 
This  being  the  questioD  of  ovHTuUng  inn 
portanoe  submitted  both  by  tbe  appeal  and 
in  this  proceeding,  and  inasmuch  as  we  have 
been  persuaded  to  the  conclusliHi  that  the 
respondent  is  not  disqualified  from  acting  In 
his  official  capacity  In  the  hearing  of  the 
chargea  against  petitioner,  tba«  can  be  no 
impropriety  in  passing  upon  and  determining 
said  question  in  this  proceeding.  The  con- 
tusion thus  announced  npon  the  principal 
question  propounded  bere  will  obTlously  ren- 
der It  unnecessary  to  notice  or  cwislder  here- 
in the  question  of  the  propriety,  under  the 
drcumstances  of  tbe  case  as  revealed  by 
the  petition,  of  the  remedy  herein  petitioned 
for.  We  will  tbnefore  now  proceed  with 
an  exposition  of  the  reasms  supporting  the 
conclusion  at  which  we  have  arrived  upon 
the  Jurisdictional  question  submitted  berebi. 

The  argument  advanced  In  support  of  the 
position  of  petitioner  is  that  the  board  of 
supervisors,  when  engaged  in  the  prosecu- 
tion of  an  Investigadtm  of  charges  of  mis- 
feasance, nonfeasance,  malfeasance,  or  other 
dereliction  of  duty  by  an  employee  or  officer 
of  the  county  ai^lnted  by  such  board,  eiCT- 
dses  functions  which  are  Judicial  In  their 
nature,  and  therefore  to  permit  i-e^ndent, 
upon  tbe  showing  made  by  the  pet^on  that 
be  la  perstmally  interested  in  and  Ukewlst 
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eolldtona  for  Qie  removal  of  tbe  petitioner 
from  the  position  of  connty  englnfier,  to  sit 
In  judgment  upon  the  latter  In  the  matter  of 
the  charges  pending  before  the  board  of  sn- 
perrisors  against  the  petitioner,  would  be  to 
Impinge  upon  tbe  Just  prindi^e  that  no  one 
sbould  be  a  Judge  in  bis  own  case;  that,  at 
an  meata,  tbe  petltlm,  the  auctions  of 
which  are  admitted  to  be  true  by  tbe  de- 
murrer Interposed  thereto,  clearl;  discloses 
that  respondent  Is  biased  and  prejudiced 
against  tbe  petitioner,  or  at  the  least  has 
been  peraonally  so  acdve  In  the  preferment 
aiid  thus  tar  tbe  prosecution  of  tbe  daagOB 
against  the  petitioner  as  to  raise  tbe  Impllca- 
aoa  of  his  bias  and  prejudice  against  the 
petitioner;  that  therefrae  he  could  not  try 
tbe  cbargee  fairly  and  Impartially,  and  for 
this  reason  he  la  legally  disqualified  front 
participating  in  the  Inrestlgation  of  aald 
charges.  The  proposition  last  stated,  it  will 
be  noted.  luTOlves  an  insiateoce  upon  tbe 
rigor  with  which  the  rules  as  to  the  disquallfl- 
cation  of  judges  and  Juries  In  tbe  trial  of 
cases  In  the  courts  are  applied. 

[1.2]  WhUe  it  cannot  be  doubted  that  in 
inrestigations  aucb  as  the  one  concerned 
herein  the  board  of  supervisors  In  a  sense 
exercise  Judicial  functions,  still  we  are  of 
the  opinion,  considering  the  relation,  (^dal- 
ly, of  such  board  to  the  county,  or  Its  general 
purpose  and  scope  as  a  part  of  the  govern- 
mental machinery  of  the  county,  that,  strict- 
ly speaking,  such  investigations  are  merely 
administrative,  and  we  are  therefore  firm- 
ly of  the  conviction  that  the  respondent 
here  Is  not  disqualified  for  either  of  the 
reasons  snggeated  by  counsel  for  tbe  petl- 
ticmer.  Moreover,  It  Is  clear  from  the  statute 
authorizing  tbe  appointment  of  county  engi- 
neers by  the  boards  of  supervisors  that  the 
Legislature  Intended,  In  a  case  where  the 
engineer  appointed  Is  charged  with  dereliction 
of  his  duties  as  such,  to  constitute  the  board 
of  BUi>ervl8ors  Itself  the  sole  tribunal  by 
which  such  charge  or  charges  should  be 
heard  and  determined. 

The  statute  giving  the  board  of  supervisors 
aotborlty '  to  appoint  a  county  engineer  in 
any  of  the  counties  of  the  state  was  passed 
by  the  li^slature  of  1919  (Stats.  1919,  p. 
1290,  supra),  and  the  first  section  thereof 
reads  as  follows: 

"The  board  of  supervisors  of  any  county  at 
tbeir  option  ma.j  appoiDt,  and  upon  petition 
therefor  signed  by  qualified  electors  of  the 
comit;  equaling  io  number  not  less  tluui  twentj- 
five  per  cent,  of  the  total  vote  cast  in  tbe  coun- 
ty for  governor  at  the  last  preceding  election  at 
which  a  governor  was  elected,  they  must  ap- 
point a  competent  dvll  engineer  who  lias  liad 
irithin  five  years  last  past,  not  less  than  one 
year's  actnal  experience  in  iwaetical  road  build- 
ing as  county  engineer,  who  shall  be  deemed  an 
employee  and  not  a  county  officer.  The  county 
engineer  shall,  under  the  general  direction  and 
supervision  of  the  board  of  supervisors  and 
except  as  otherwise  provided  in  this  act,  have 


complete  direction  and  control  over  all  of  the 
conatmction,  improvement,  maintenance  and  re- 
pair of  county  roads,  highways  and  bridges." 

The  second  sectkn  reads  iu  part  as 

follows: 

"The  county  engineer  shall  hold  his  employ- 
ment for  the  term  of  four  years  from  the  date 
of  liis  appointment;  provided,  that  be  may  be 
removed  at  any  time  by  the  board  of  euper- 
visors  for  Ineffidency,  neglect  of  duty,  malfeas- 
ance, or  misconduct  in  office,  or  other  good 
cause  shown,  upon  written  cbarges  to  be  filed 
with  and  heard  by  tbtf  board  of  supervisors  and 
sustained  by  a  three-fifths  vote  of  aald  board 
after  a  hearing  as  herein  provided.  Said  iMard 
is  hereby  vested  with  tbe  power  to  administer 
oatha,  compel  tbe  attendance  of  witnesses  and 
the  production     books,  papers  and  testimony." 

From  the  above  provislone  ot  the  statute 
these  proposltitms  Irresistibly  follow:  (1) 
That  It  was  tbe  l^^tlve  Intent  that  the 
county  engineer  appointed  by  the  board  of 
supervisors  should  be  possessed  of  the  skill 
as  an  engineer  necessary  to  ^able  him  to 
cope  with  the  requlr^ents  of  modem  road 
construction,  and  that  be  should,  as  such 
engineer,  be  entirely  under  the  c<mtrol  and 
subject  to  the  orders  of  the  board;  (2)  that 
tbe  Legislature  intended  to  and  did  constitute 
tbe  board  of  supervisors  the  exclusive  tri- 
bunal by  which  any  charges  whldi  might  be 
in-eferred  against  the  engineer  should  be 
heard  and  determined.  The  latter  proposi- 
tion follows  from  express  language  fwntalned 
In  the  statute,  while  the  former  is  deduclble 
tront  tbe  provision  that  the  engineer  so 
appointed  "shall  be  deemed  to  be  an  employee 
and  not  a  county  officer,"  although  it  may 
be  here  parenthetically  added  that  whether 
be  la  an  employee  only  or  a  county  officer  Is 
not  material  or  Important  to  the  decision 
herein;  the  reference  to  said  provision  being 
made  here  only  for  the  purpose  of  disdosing 
that  It  was  the  Intent  of  the  Legislature  tliat 
the  board  of  supervisors  should  be  empowered 
to  discharge  the  engineer,  not  arbitrarily, 
of  course,  but  when,  for  any  reason,  his 
services  aa  such  proved  unsat;i8factory,  much 
upon  the  same  prindple  that  a  private 
employer  may  discbarge  an  employee  for 
ineffidency  or  defldency  in  the  qiialidcationB 
required  of  bis  employment. 

If,  then,  we  were  required  to  hold  with 
petitioner  that,  where  a  member  of  the  board 
of  supervisors  has  himself  Sled  cbarges 
against  the  engineer  or  has  been  personally 
Instrumental  In  procuring  such  charges  to 
be  filed  by  some  other  person,  such  supervisor 
would  be  Incompetent  to  sit  with  tbe  board 
In  the  investigation  of  the  charges  so  prefer- 
red, upon  tbe  principle  that  no  one  is  to  be 
permitted  to  "act  as  a  Judge  in  bis  own 
case,"  It  would  be  necessary  to  bold  that  the 
provision  ot  the  statute  constituting  the 
board  of  supervisors  the  tribunal  by  which 
such  charges  are  to  be  tried  and  determined 
iB  uttOODStitoticmal,  since,  by  reason  of  the 
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provlslai  that  the  engbaeer  can  be  Kmo¥ed 
only  upon  a  tliree-fifths  vote  ot  the  board, 
tbe  statDte  clearly  contemplates  tbat  upon 
andi  charsea  be  is  entitled  to  tbe  Jnd^ent 
of  the  whole  membership  of  ttie  board,  and 
obviously,  if  one  or  two  or  any  number  of 
f&e  members  were  incompetent,  for  the  rea- 
sons suggested,  to  serre,  the  tribunal  trying 
him  would  not  be  tibe  tribunal  as  coDstitnted 
by  tile  Legislature.  But,  as  above  declared, 
we  are  of  the  oirinlm  that  the  power  rested 
In  the  board  by  the  statute  to  inveatlgate 
charges  preferred  af^flat  the  engineer  and 
to  remove  him  from  the  positim  if  the  diai^- 
es  be  by  evidence  sastalned  is  perfectly  valid 
and  in  no  manner  infringes  the  constitutional 
rights  of  the  engineer.  Indeed,  It  is  clear 
that  the  Legislature,  ex  industria,  constituted 
the  board  of  supervisors  tbe  exclusive  tri- 
bunal for  the  trial  of  charges  of  ineffldency 
or  malfeasance  or  nmfeasance  against  the 
en^eer,  for  the  reason  that,  when  aKVolnt> 
ed,  he  holds  the  posidon  under  the  direct  au- 
thority of  said  board,  which  is  re^Mnslble 
to  the  public  tot  the  mann«  in  whl<^  lie 
discharges  his  duties  as  anidi  engineer.  The 
board  la  charged  with  the  duty  of  seeing 
that  he  performs  his  t^dal  duties  according 
to  the  requirements  of  the  oonnty,  and  may 
or  may  not  accept  as  satisfactory  swdi  work 
as  he  may  perform  in  his  official  capacity. 
We  know  of  no  other  legal  way  than  that  as 
outlined  or  contemplated  by  the  statute  au- 
thorizing the  appolntm«it  of  a  county  en- 
gineer in  which  tlie  supervisors  may  ex^dse 
the  complete  contr<d'  over  that  officer  or  em- 
{doyee,  whichever  he  may  be,  which  the  stat- 
ute has  undoubtedly  vested  in  them.  It  la 
argued,  however,  that  resort  may  be  had 
eltfaOT  to  section  758  or  section  772  of  the 
Penal  Code  in  the  case  of  cbai^ea  preferred 
against  the  engineer,  but  we  think  that  a 
comparison  of  those  sections  with  the  statute 
authorizing  the  appointment  of  an  engineer 
will  make  It  entirely  clear  that,  If  the  pro- 
cedure for  the  removal  of  tbe  engineer  was 
limited  to  that  prescribed  in  either  of  the 
Code  sections  pamed,  there  still  might  be  a 
just  ground  for  the  amotion  of  said  employee 
and  at  tbe  same  time  no  legal  way  liy  which 
such  removal  could  be  effected.  Section  758 
of  tbe  Penal  Code  provides: 

"An  accusatioQ  in  writing  Bgaiiist  any  dis- 
trict, county,  township,  or  municipal  oIEcer,  for 
willful  or  corrupt  misconduct  in  office,  may  be 
presented  by  the  grand  jury  of  the  county  for  or 
in  which  the  officer  aecosed  la  elected  or  ap- 
pointed." 

Tbe  provisions  following  said  section  pro- 
vide for  tbe  subsequent  proceedings  to  be 
taken,  including  the  trial  by  Jury  and  Judg- 
ment of  removal  in  case  of  his  conviction. 
Section  772  provides  for  tbe  removal  of  any 
officer  within  the  jurisdiction  of  the  superior 
court  who  has  been  found  guilty  of  charging . 
and  collecting  illegal  fees  for  services  ren-  j 


dered  or  to  be  rendered  In  Us  .oBcb  ot  wtio 
has  refused  or  neglected  to  perform  the  offi- 
cial duties  pertaining  to  his  office.  Section 
2  Qtf  the  statute  in  question,  it  will  be  ob- 
served, provides  that  the  ongine^  may  be 
removed  at  any  time  1^  the  board  <^  supttv 
visors  for  Inefficiency,  neglect  of  duty,  mal- 
feasance, or  misconduct  in  office,  or  otbo- 
good  cause  diown.  It  will  thus  be  noted 
that,  while  some  of  the  grounds  upon  which 
the  engineer  might  be  removed  jatAer  the 
statute  ot  1919  are  In  effect  the  same  as 
some  of  the  grounds  prescribed  In  the  two 
sections  ot  the  Penal  Code  for  the  removal  ot 
public  officers,  jwt  It  seta  ftnrth  one  cause  for 
bis  removal  whidi  Is  not  embraced  within 
the  provisions  of  the  said  sections  of  the 
Code,  viz.  IneUkdency.  It  is  hence  to  be  swen 
that,  if  Uie  right  vested  In  the  board  to  try 
and  determine  diar^  against  the  engineer 
and  to  remow  him  from  his  empk^ment 
if  the  charges  l>e  proved,  is  to  be  draled  upon 
the  ground  that  it  Involves  a  trespass  upon 
the  fundamental  rights  ot  that  employee, 
then,  obviously.  If  he  were  Ineffidait  or  in- 
competent as  an  engineer  and  no  other 
ground  for  his  removal  conld  be  sustained, 
thtfe  would  be  no  power  which  could  re- 
move him  until  the  expiration  of  his  term 
of  employment  as  such  engine^',  which,  un- 
der the  statute,  Is  for  four  years  from  the 
date  of  his  employm^t.  And  Uiis  very 
ground  of  distinction  between  the  statute  and 
the  Code  sectiCHia  referred  to  clearly  gives 
added  support  to  tbe  proposition  heretofore 
stated,  to  wit,  that  it  was  the  l^lalative  in- 
tent to  make  the  board  of  supervisors  tbe 
sole  and  exclusive  tribunal  for  the  heering 
and  determination  of  any  charges  which 
might  be  preferred  against  the  engineer. 

[3J  Nor  are  trials  of  charges  against  an 
officer  or  employee  of  a  municipality  or  coun- 
ty controlled  by  or  subject  to  the  rules  that 
appertain  to  Judicial  tribunals,  where  tbe 
Legislature  has  expressly  given  the  govern- 
ing body  of  the  municipality  or  tbe  county 
the  exclusive  cognizance  or  jurisdiction  of 
such  trials,  and  the  law  creating  such  body 
the  exclusive  tribunal  by  which  such  trials 
should  be  bad  makes  no  provision  for  dis- 
qualifying a  member  from  acting  upon  the 
ground  tbat  be  Is  biased  or  prejudiced  against 
the  officer  or  employee  on  trIaL  Of  course, 
such  an  investigation,  as  has  been  before 
stated,  is  In  a  sense  of  a  judicial  nature,  and 
the  members  of  the  board  acting  as  the  tri- 
bunal for  the  trial  of  tbe  charges  should 
not  permit  their  bias  or  prejudice,  if  any  they 
have,  to  influence  them  against  the  accused 
official.  It  is,  of  coarse,  their  duty  to  deter- 
mine the  question  of  the  guilt  or  innocence 
of  the  accused  officer  or  »nployee  exdusivdy 
upon  tbe  evidence  presented  before  them, 
and  not  to  allow  their  minds  to  be  lnfiu«iced 
in  the  slightest  degree  by  any  personal  feel- 
I  ing  that  they  or  any  ctf  them  mi^t  have 
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asalnst  the  officer  or  employeft  on  trial  bo> 
fore  them ;  yet,  while  this  la  all  tme,  It  la 
alao  tme,  as  before  dedared,  that  If  any  one 
of  than  bappras  to  possess  a  feeling  of  prej- 
udice against  the  accuaed  or  baa  acted  in  the 
pr^minaries  of  the  matter  In  such  manner 
as  to  Justify  the  Implication  that  he  may  be 
biased  or  prejudiced  against  him  In  the  trial, 
public  policy,  as  It  la  eatabUsbed  the  law 
creating  the  board  the  tri^nal  in  aucb  case, 
does  not  permit  the  member  or  members  hav- 
ing such  bias  or  prejudice  to  be  pre<duded 
from  partidpating  In  the  trial  upon  that 
ground. 

These  propositions  are  sustained  by  tbe 
greater  weight  of  authority,  aa,  indeed,  Is  tbe 
conclusion  at  which  we  have  arrived  upon 
the  proposition  first  above  considered — that 
is,  that  a  member  of  tbe  board  who  bas  him- 
self filed  charges  or  Is  personally  interested 
in  tlieir  filing  would  be  acting  as  a  Judge  In 
his  own  case  should  be  be  permitted  to  sit 
In  the  trial  of  the  charges.  In  2  McQuUlin 
on  Municipal  Corporations,  {  665,  it  Is  said: 

"Some  aathorities  hold  that  a  conncO  or 
other  mimicipal  board  in  proceedings  for  re- 
moval acts  judicially,  and  therefore  those 
boards  whose  members  prefer  the  charges  are 
disqualified  from  sitting  as  members  of  the 
council  or  board  on  hearing  tbem,  since  they 
cannot  act  both  as  accusers  and  Judges.  But 
the  contrary  view  la  usually  taken.  Thus,  in  a 
proceeding  to  remove,  members  of  <the  council 
are  not  diaqnalified  because  of  the  fact  that 
tbey  were  members  of  a  committee  to  inves- 
tigate and  afterwards  preferred  dmrges;  the 
fact  that  they  may  have  formed  an  opinion 
conceroing  the  accused  was  regarded  as  imma- 
terial. •  *  *  On  the  trial  of  tbe  mayor,  the 
fact  tliat  one  of  tbe  coundlmen  win  act  as 
mayor  in  event  of  remoral,  and  the  further  fact 
that  another  councilman  signed  the  charges, 
does  not  prevent  either  from  sitting  as  council* 
men  at  the  triaL  The  formalities  of  a  crim- 
inal court  need  not  be  obaenred." 

In  People  ex  reL  Borby  v.  Common  Coun- 
cil of  City  of  Auburn  et  al.,  85  Hun,  601,  33 
N.  Y.  Supp.  IBS,  the  relator,  as  city  attorney 
of  tbe  dty  of  Auburn,  atlpulated  with  coun- 
sel for  the  defendant  in  a  case  against  the 
city  for  damages  that  he  would  abide  the 
decision  of  the  Supreme  Court  on  appeal 
and  not  take  the  case  to  tbe  Court  of  Ap- 
peals in  the  event  the  decision  in  the  former 
court  was  against  the  city.  The  matter  of 
making  this  stipulation  was  Investigated  by 
two  members  of  the  dty  coundl,  and  upon 
that  Investigation  said  members  preferred 
charges  against  the  dty  attorney  of  Inefficien- 
cy In  the  management  of  the  case  referred  to, 
and  on  Investigation  of  the  charges  by  the 
dty  council  the  relator  was  found  guilty  by 
a  majority  vote  and  r«noved  from  office.  He 
thereupon  applied  for  a  writ  of  certiorari  to 
the  Supreme  Court  for  the  purpose  of  secur- 
ing Judgment  nullifying  the  action  of  the  dty 
coundl  removing  him  from  office  and  assailed 
the  Jurisdiction  of  that  body  upon  the  Kround. 


among  others,  that  the  two  coundlmen  who 
preferred  the  chaises  against  him  bad  takem 
part  In  the  proceedings  for  his  removal  and 
had  voted  to  sustain  the  charges.  The  same 
argument  was  made  upon  the  hearing  before 
the  Supreme  Court  as  is  made  here  against 
the  legal  competency  of  tbe  respondent  to  alt 
with  the  board  of  supervisors  in  tbe  Investl- 
gatlon  of  the  chargea  preferred  against  the 
petltlotter  here.  Tbe  court  in  that  case  said. 
Inter  alia: 

"The  common  coundl  is  created,  by  statute, 
the  only  tribunal  that  can  take  proceedings 
against  tbe  relator  for  tbe  matter  alleged 
against  him.  It  is  therefore  absirintdy  neces- 
sary that  this  body  take  tUa  action,  or  it  can- 
not be  taken  at  aU.  CoateQuentb^  the  duty 
that  devolved  upon  eadi  member  of  the  common 
council  to  take  part  In  the  proceeding  was  ab- 
solute, notwithstanding  he  may  have  formed 
such  an  opinion  or  taken  such  action  in  the 
premises  as  wonld  disqualify  him  if  he  were 
a  judge  or  juror  in  an  action  at  law.  In  re  Sy- 
eta,  72  N.  T.  1,  11-13,  tbe  county  judge  of 
Richmond  county  bad  made  an  order  appointing 
commissioners  in  a  proceeding  to  drain  lands 
under  a  statute,  and  lands  in  wbich  tbe  judge 
was  interested;  be  being  the  only  authority, 
under  the  statute,  that  could  appoint  Bucb  com- 
missioners. The  point  was  made  that  the  judge 
was  disqualified  from  making  the  appointment, 
on  account  of  being  an  interested  party;  and 
the  Court  of  Appeals,  after  citing  many  au- 
thorities, reaches  the  conclusion  'that  It  must 
be  the  law,  from  these  cases,  tbat  where  the  ju- 
dicial power  bas  been  confided  to  one  judge,  and 
if  he  should  fail  to  act  there  would  be  no  means 
of  proceeding  in  the  matter,  though  interested, 
he  may  take  such  cognizance  of  the  case  as  is 
absolutely  necessary,  so  far  that  the  party  shall 
not  be  without  remedy.'  This  we  understand  to 
be  confined  to  cases  where  tbe  judicial  ofScer 
has  not  such  an  interest  in  the  cause  or  mat- 
ter that  the  result  miiet  necessarily  aGFect  his 
personal  or  pecuniary  interest;  or  where  bis 
interest  Is  minnte,  and  be  has  so  exdasive  a 
jurisdiction,  by  Constitution  or  statute,  that 
his  refusal  to  act  in  the  cause  or  matter  will 
prevent  any  proceeding  in  it,  then  he  may  act, 
so  far  as  that  there  may  not  be  a  failure  of 
remedy.  This  is  the  rule  as  to  judicial  officers. 
Tbe  rule  would  be  more  liberal  etill  in  this  case. 
The  common  council,  in  this  proceeding,  were, 
strictly  speaking,  not  a  court,  nor  were  its 
meiftbers  Judges.  Tbe  proceeding  was  not  a 
common-law  trial,  with  the  inddents  and  com- 
mon-law rights  pertaining  to  a  trial;  nor, 
strictly  speaking,  was  it  a  trial  before  a  court 
It  was  an  investigation  required  by  the  statute 
to  furnish  information  to  tbe  common  council, 
upon  which  it  could  act  People  v.  Board  of 
Police  Com'rs,  93  N.  Y.  102,  103;  Id.,  98  N. 
T.  334,  335;  People  v.  DoolitUe.  44  Hun,  293. 
These  members  of  the  common  council  had  no 
pecuniary  Interest  in  the  resalt  of  the  pro- 
ceeding, and  were  not  in  any  sense  parties  to 
it,  further  than  to  discba^e  tb«  duties  Imposed 
upon  them  by  law.  We  must  bold  tbat  the 
common  council  had  jurisdiction,  and  tbat  the 
authority  conferred  upOQ  it  by  the  statute  in 
relation  to  the  subject-matter  hag  been  i)ur- 
sued  in  the  mode  required  by  law  in  order  to 
authorixe  them  to  make  the  determination." 
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In  State  ex  rd.  Starfewcftttaer  t.  Common 
Council  of  tbe  City  cX  Superior,  dO  Wis.  612, 
ei9,  64  N.  W.  S(Mr-306,  a  proceeding  before 
the  clt7  conncQ  Involving  an  Investigation 
br  said  body  of  charges  of  official  misccmduct 
lU^alxiBt  the  mayor  was  reviewed,  and  In  said 
case  the  argamoit  was  made  that  the  power 
cniferred  open  tbe  dty  council  to  investigate 
<Aarge8  against  the  mayor  and  remove  that 
official  from  his  office  In  case  tbe  charges 
were  sustained  was  unconstitational,  because 
It  was  a  grant  of  Judical  power  that  could 
not  be  conferred  upon  any  body  of  men  save 
courts  and  Justices  of  the  peaces  It  was 
further  fdalmed  that  the  "court"  so  constitut- 
ed was  un«Hi8tltntl(mal  because  at  least  two 
of  tbe  aldermen  or  coiincilmen  were  inter- 
ested  In  the  result,  they  having  preferred  tbe 
charges  before  the  common  council  against 
the  mayor.  To  these  contentiona  the  Su- 
preme  Court  of  Wisconsin  replied: 

"There  are  certainly  Bome  deciBions  lend- 
ing color  to  the  view  that  tbe  amotion  of  an 
officer  of  a  corporation  is  purely  an  exerdae  of 
judicial  power,  Dullam  t.  Willson,  53  Mich. 
892;  Tompert  t.  liithgow,  1  Bush,  176.  The 
better  author!^,  however,  la  dearly  to  the  ef- 
fect that  the  power  to  remove  officers  for  cause, 
though  to  be  ezerdsed  is  a  Judicial  manaer,  la 
adminiatrative,  not  judicial.  It  is  a  part  of  tbe 
power  of  the  corporation  which  i«  very  useful, 
in  fact  almost  Qecessary,  for  the  efficient  per- 
formance of  the  corporate  duties.  *  *  *  The 
common  couucil,  not  being  a  court,  but  mere- 
ly an  administrative  body,  is  not  subject  to 
all  ^e  rules  governing  courts  in  the  trans- 
action of  bualness;  and  tbna  it  undoubtedly  is 
the  law  that  the  tact  that  one  of  the  aldermen 
win  discharge  the  duties  of  mayor  in  caae  of 
the  removal  of  the  mayor,  and  that  another  of 
the  aldermen  algned  the  charges  upon  which 
the  mayor  was  tried,  does  not  bar  these  alder- 
men from  sitting.  Tbe  Legislature  has  power 
to  designate  the  officers  who  shall  poBsess  and 
exercise  tbe  power  of  removal,  and  it  has  des- 
ignated in  this  case  the  common  coonciL  It 
created  tbe  office,  and  it  may  provide  for  the 
removal  of  tbe  officer;  and  It  may  nndoubted- 
ly  provide  for  such  removal  by  a  body,  one  of 
whom  will  be  called  to  exercise  the  duties  of 
mayor  in  case  of  his  removal.  Nor  is  there  any 
affidavit  of  prejudice  provided  for  by  the  stat- 
ute. Passion  and  prejudice  frequently  play 
an  important  part  in  such  proceedings  as  those 
before  us.  but  In  the  absence  of  constitntional 
or  legislative  restrictionB  they  do  not  disqualify 
the  members  of  tbe  removing  board  from  acting. 
*Ita  lex  scrota  est.*  Andrews  r.  King,  TI  Me. 
224.- 

The  doctrine  of  the  above  authorities  Is 
expressly  approved  by  our  own  Suprone 
Court  in  Federal  Gonstmctlmi  Ca  v.  Curd, 
179  OaL  479,  177  Paa  473.  Id.,  179  Cal.  494, 
177  Paa  460,  2  A.  L.  B.  1202,  in  which  the 
subject  is  elaborately  considered,  and  the 
reasoning  thereon  sqxurdy  in  line  with  that 
of  the  cases  and  the  authorities  above  dted. 
See,  also.  Orosjean  v.  Board  of  Education, 
40  CaL  App.  434,  441.  181  Paa  118;  Blggiiia 
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T.  BiChardB  et  al.,  87  Tar.  229,  237.  77  8.  W. 
946 ;  Barrett  v.  Board  of  Comm>8,  85  N.  J. 
Law,  134.  88  Atll  S56,  867;  Butter  v.  Bnifce^ 
89  Vt  14,  93  AU.  842,  849;  Tlbbs  v.  Olty  of 
Atlanta,  120  6a.  18,  53  S.  B.  811,  812;  Peo- 
ple ex  r^,  J<nies  v.  Shmnan  et  aL,  06  Apii. 
Dlv.  231,  72  N.  T.  Supp.  718,  720;  State  ex 
reL  Hamburger  V.  Wells,  210  Mo.  001.  100 
8.  W.  768,  761-762;  State  ex  ret  Murphy  ▼. 
Bumey,  260Mo.002,191B.W.  981.9e2,et 
seq. 

AH  the  foregoing  oases  declare  that  the 
power  to  r«nove  an  offlcw  ol  'a  municipal 
corporation  for  cause  Is  administrative,  not 
judicial,  and  may  be  vested  In  such  a  body  as 
tbe  c<Hnmon  council,  and  that  the  power  of 
removal  is  not  subject  to  all  the  rules 
governing  courts  In  the  transacti<m  of  busi- 
ness. 

The  case  of  Stockwell  v.  Township  Board, 
etc.,  22  Mich.  841,  dted  by  petitioner,  Is  one 
of  tbe  very  few  cases  which  hold  adversdy 
to  tbe  principles  established  by  tbe  cases 
alrave  named.  But  we  are  not  Impressed 
with  the  reasoning  by  whlA  tbe  condtision 
in  that  case  was  readied,  and.  as  tiefore  de- 
clared, thlnh  the  sounder  reason  Is  at  the 
bott<mi  of  the  cases  dted  by  the  respondent, 
above  referred  to. 

[4]  It  may  be  added  to  what  has  already 
been  said  that  even  tbe  judges  of  our  courts 
would  not  be  disqualified  frcun  trying  cases 
Id  which  they  had  some  bias  or  feeling  fw 
or  against  one  of  the  litigants,  except  for  any 
pecuniary  Interest  they  might  have  in  tbe 
litigation,  were  It  not  ft>r  the  statutory  pro- 
visions disguali^^g  them  under  certain  cir- 
cumstances and  conditions. 

We  may  also  add  that  neither  in  tbe  pres- 
ent case  nor  Indeed  In  any  case  where  the 
sole  power  of  the  trial  an  officer  upon 
charges  which,  If  proven  true,  would  result 
in  bis  removal  from  office,  Is  vested  In  the 
governing  body  of  a  dty  or  county,  is  it  to  be 
assumed  that  any  member  of  said  body  who 
is  big  enough,  broad  mougb.  Intelligent 
enough,  and  honest  enough  to  be  elevated  to 
so  important  a  local  public  office  would  not 
be  able  In  the  trial  ot  the  cSicet  to  cast  en- 
tirely aside  any  personal  bias  or  prejudice 
he  might  have  against  such  officer  and  so  try 
him  and  determine  the  question  of  his  guilt 
or  Innocence  of  the  charges  preferred  wholly 
upon  the  competent  evidence  adduced  betan 
him.  Indeed,  we  doubt  not  that  the  reqiond- 
ent  in  this  caae,  even  U  it  be  true  that  be 
has  entertained  such  a  feeling  ci  prejudice 
against  the  petitioner  as  appears  to  be  shown 
by  the  petition,  will  try  the  petttlraer  upon 
the  diarges  pending  against  the  latter  In 
the  same  fair  and  impartial  manner  as  be 
himself  would  desire,  and,  indeed,  be  entitled 
to  be  tried  wrae  he  placed  in  peUtioOtt'B 
poslllon. 

However,  toe  the  reasons  herein  stated,  the 
donurret  to  the  petition  herein  Is  wwtilnfiil. 
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and  the  appUcatkm  for  a  writ  of  problbltloii, 
^ther  peremptory  or  as  anxlUary  to  peti- 
tioner's ai^teal.  Is  denied. 

We  concur:  FINOH.  P.  J.;  BURNBTT,  J. 


BRIGOEN  et  aL  V.  DODGE  et  A   (Civ.  S622.) 

(District  Coart  of  Appeal,  Second  Diatrict,  Dl- 
Tision  1.  California.  Sept  19,  1821.  Hear- 
ing Denied  by  Supreme  Court  Nov.  17, 1^1.) 

1.  Levee*  tad  flood  eoatrel  «=325<-^Assou- 
mat  of  eoet  of  Inproveaeata  la  iHvteotlea 
dlstrlot  without  appelBtneat  of  ooBaiiuloBere 
veM. 

Acts  of  board  oi  supenrlsors  of  eoantj  In 
letting  contracts  for  work  in  a  protection  dis- 
trict before  commissioDers  had  been  appointed, 
as  prorided  in  St.  1896,  p.  247,  as  amended  b; 
St.  1911,  p.  446,  were  irregnlar,  and  assess- 
ments levied  to  pa;  the  cost  of  tbe  work  were 
void. 

2.  Levee*  aad  flood  oeetrol  «s»S— PreteotioB 
districts  iiosse**  Be  eeparat*  estlty  froei 
ooflBty. 

A  protection  district,  created  under  St.  189fi, 
p.  217,  as  amended  bj  St.  1911,  p.  446,  relat- 
ing to  improvement  of  channels  of  innaviga- 
ble streams  and  water  courses,  is  in  no  wise 
a  public  corporation,  and  possesses  no  sep- 
arate entit7  from  the  county  itself,  the  scope 
of  the  statute  being  to  authorize  tbe  creation  of 
an  assessment  district  to  the  end  that  the  prop- 
erty in  the  diatrict  may  be  required  to  pay  the 
cost  of  tlu  work  in  proportioa  to  the  benefits 
received. 

3.  Levee*  aad  flood  eoatrel  «s»2e-Conii^  lla- 
fele  for  aaseesBieala  lUegally  eolleeted  la  pre- 
teotlea  diet  riot. 

If  assessments  have  been  illegally  collected 
in  a  protection  district  created  under  St.  1895, 
p.  247.  as  amended  by  St  1911,  p.  446,  then  the 
county  wherein  such  district  is  located  is  re- 
qponsible,  and  muat  respond  to  a  claim  for  re- 
imbureemeiit 

Appeal  frcon  Superior  Court,  ^lOa  Anfdes 
County;  J.  P.  Wood,  Judge. 

Petition  by  T.  Dwlght  Brlgden  and  others 
fOT  a  writ  of  mandamus  against  Jonathan  S. 
Dodge  and  others,  Superrlsors  of  Los  An- 
gles County,  and  others.  From  an  adverse 
judgment  granting  the  writ,  defendant!  ap- 
peal. Affirmed. 

A.  J.  Hill,  County  Connsel,  and  Gordon 
BoUer,  Deputy  County  Counsel,  both  of  Loe 
Angles,  for  appellants. 

Hartley  Shaw  and  T.  O.  GonUU  both  of 
Los  Angdes,  for  respondents. 

JAMES,  J.  Plalntifb,  havli^  recovered  a 
Jndgmtet  against  the  counts  of  Los  Angeles 
tar  a  snm  ctf  naon^,  broogbt  thla  proceed- 
ing in  the  superior  court  to  compel  the  bU' 
pervlsors  ct  said  eonntgr  and  tbe  oOier  dla- 
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burdng  cfflcers  named  to  audit,  allow,  and 
pay  tbe  amount  of  said  judgment  from  the 
general  fund  of  the  county.  Mandate  was 
decreed  agreeable  to  the  prayer  of  the  com- 
plaint, and  the  defendants  have  ai^aled. 
Tbe  Judgmoit  toU  alone  cMistltutes  the  rec- 
ord on  appeal. 

[1-3]  In  1912  the  board  of  snpervtsora  of 
los  Angeles  county,  acting  under  authority 
of  an  act  to  provide  for  the  improv^ent  of 
cliannels  of  innavigable  streams  and  water 
courses,  as  the  same  was  approved  in  1895 
(St.  1895,  p.  247)  and  amended  hi  1911  (Stats. 
1911,  p.  446).  adopted  a  resolution  by  which 
a  district  was  described  imder  the  name  of 
Fair  Oaks  Protection  District,  and  proceed 
further  to  have  surreys  made  and  to  proTlde 
for  the  doing  of  certain  work  and  the  assess- 
ment of  the  cost  thereof  against  tbe  prop- 
erty within  said  district  However,  the 
board  of  supervisors  did  not  proceed  regular- 
ly with  Its  action,  but  let  contracts  for  woite 
before  commissioners  had  been  ai^inted. 
Such  procedure  was  not  in  accordance  with 
the  requirements  of  the  act  referred  to.  The 
case  thus  made  was  the  same  as  that  con- 
sidered in  Pasadena  Park  Improvement  Co. 
et  al.  T.  Lelande,  175  Cal.  511,  166  Pac  341. 
There  It  was  held  that  the  acts  of  the  board 
of  supervisors  in  ordering  the  doing  of  pro- 
tection work  and  in  levying  assessments  to 
pay  the  cost  thereof  were  void.  PlalntUfs 
having  paid  assessments  levied  against  tbeir 
property,  located  within  the  said  Fair  Oaks 
Protection  District,  brought  an  actlmi  to  re* 
cover  back  the  money,  and  obtained  a  judg- 
ment against  the  county,  which  Judg- 
ment was  general  in  it*  form  without  limit- 
ing or  restricting  tains  as  to  the  fund  fron 
whtcb  It  was  to  be  paid.  Bting  a  genwal 
judgment  agafaiBt  the  county,  its  payment 
would  ordinarily  be  made  fran  the  county*! 
comnum  or  general  fund.  In  doe  course  the 
piaintlfC*  presented  their  demand  to  tbe 
board  of  supervisors  in  thdr  ^Eort  to  col- 
lect ttpon  tbe  Jndgnmt,  and  the  board  al- 
lowed the  demand,  but  ordered  that  it  should 
be  paid  frtnn  the  Fair  Oaks  Protection  Dis- 
trict improvement  fnnd.  At  the  time  the  de- 
mand of  plaintiffs  was  so  allowed  no  money 
was  rihown  nvou  the  books  of  the  auditor 
and  treaanrer  to  the  raredlt  of  tbe  fond 
named,  and  no  money  was  thereafter  credit- 
ad  to  that  fond.  As  It  appeared  that  there 
was  ample  mtmey  in  tbe  genetU  fond  of  the 
connty,  plaintiffs  insisted  that  their  demand 
should  be  paid,  and  petitioned  the  superior 
coort  for  the  writ  of  mandate,  which  vras, 
after  final  hearing,  allowed  to  them.  The 
position  of  app^lants  is  that  the  Fair  Oaks 
Protection  District  constituted  an  organlsa* 
tl<m  apart  frran  the  coun^  ot  Los  Angeles 
and  oua  possessing  indlvidnal  and  separate 
respraisihillties.  and  their  coonsel  say  that.  If 
the  funds  of  that  district  were  depl^ed, 
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plaintUEs  conld  not  obtain  satisCacUon  of 
their  donand  from  any  ottier  soorca  This 
cmclnslon  would  be  right  if  the  premise  were 
correctl7  chosen.  The  sltuatimi  bears  no 
analogy  to  that  of  a  school  district,  which  is 
referred  to  In  some  of  the  decisions  dted,  tor 
it  has  been  directly  held  that  a  sdiooMIetrict 
Is  in  Its^  a  imbUc  oorporatioa  possessing 
powers  of  a  Quasi  municipal  character. 
Hughes  T.  EWing,  08  Cal.  414,  28  Pac  1067 ; 
Kennedy  T.  Miller,  97  CbL  482, 82  PaaSSa  In 
Pasadena  Park  Improvement  Go.  t.  Ldande, 
supra,  our  Siyireme  Court  determined  that 
a  protecttw  district,  such  as  Uiat  attempted 
to  be  organized  by  the  board  of  auperrisors, 
is  In  no  wise  a  public  corporation,  and  that 
it  possesses  no  8q;»arate  entity  from  the  coun- 
ty Itself,  but  that  its  scope  is  to  authorize 
the  creation  of  an  assessment  district  to  the 
end  that  the  propwty  In  the  district  may  be 
required  to  pay  the  cost  of  the  work  In  pro- 
portion to  the  benefits  received,  and  the  court 
there  says: 

"Id  all  essentials  is  the  power  conferred  by 
tbe  act  like  tbat  conferred  upon  city  coondls 
and  boards  of  trustees  to  create  assessmeat 
districts  for  the  improvem^t  of  streets,"  etc. 

The  oct  provides  that  the  district  shall 
be  governed  and  controlled  by  the  board  of 
supervisors,  and  that  the  board.  In  employ- 
fng  the  power  of  eminent  domain,  shall  act 
in  tbe  name  of  the  county.  While  It  Is  pro- 
vided that  the  supervisors  In  the  formation 
of  the  district  shall  proceed  upon  receiving 
a  petltl(m  of  landowners,  that  Is  a  means 
only  for  calling  Into  use  the  power  of  the 
county  as  vested  In  Its  legislative  and  ad- 
ministrative board,  and  for  the  particular 
purposes  provided  In  the  act  It  is  true  that 
a  specl.il  fund  Is  created  into  which  moneys 
collected  to  defray  the  cost  of  the  Improve- 
ment work  are  to  be  segregated  and  kept; 
neverthdesB  the  county  is  In  effect  the  «m- 
tracting  agency  and  tbe  collecting  poww.  If 
the  assessments  have  beoi  iU^ally  col- 
lected, as  was  determined  in  the  cases  of 
these  plaintiffs,  then  Uie  county  la  respon- 
rible,  and  must  req?ond  to  a  dalra  for  reim- 
bursement Our  Supreme  Oourt  has  said, 
as  ve  have  noted,  Qiat  a  protectitm  district 
of  the  kind  referred  to  is  similar  to  an  as- 
seasment  district  described  within  a  munic- 
ipality undo-  street  improvoneat  proceed- 
ings. In  a  case  of  tbe  latter  it  has  been  held 
that  the  city  Itself  owes  the  obligation  to 
va>y  back  to  the  property  owner  the  amount 
of  an  assessment  Illegally  levied  and  collect- 
ed. Spencer  t.  City  of  Los  Angeles,  180  CaL 
103, 17»  Pac.  163.  Our  conclusion  is  that  the 
plaintiffs  are  ^titled  to  the  writ  whidb  the 
judgment  of  the  superior  court  awarded  to 
them. 

The  judgment  la  affirmed. 

We  concur :  CONKEIT,  P.  J. ;  SHAW,  J. 


SCOVILLE  V.  DODGE  et  al.  (Civ.  3623.) 

(District  Coort  of  Appeal,  Second  District,  Di- 
vision 1,  CaUfomia.  Sept  19.  192L  Hear- 
ing Denied  by  Supreme  Court  Nov.  17, 1921.) 

Appeal  from  Saperior  Court,  Los  Angeles 
County:  J.  P.  Wood,  Judge. 

Petition  by  C.  B.  Seoville  for  a  writ  of  man- 
date against  Jonathan  8.  Dodge  and  others.  Su- 
pervisors of  Los  Angeles  County,  and  others. 
Judgment  granting  tbe  writ  and  defendants 
appeal.  Affirmed. 

A  J.  HiU,  Go.  Counsel,  and  Gordon  Boiler, 

Deputy  Co.  Gounsel,  both  of  Los  Angel  en,  for 

appellants. 

HarUey  Shaw  and  T.  C.  Gould,  both  of  Los 
Angeles,  for  respondent 

PBB  CimUM.  The  facts  in  this  case  are  in 
all  essentials  parallel  to  tiiose  shown  by  the 
record  In  Brigden  et  al.  v.  Dodge  et  aL  (No. 
3622).  201  Pac.  631,  hi  which  decision  was  this 
day  filed.  Pursuant  to  stipulation,  both  cases 
were  submitted  on  the  same  briefs. 

For  the  same  reasons  as  those  stated  In  the 
opinion  filed  in  Brigden  et  aL  v.  Dodgo  H  aL 
the  Judgment  herein  is  affirmed. 


PACIFIC  GAS  &  ELECTRIC  CO.  V.  STATE. 
(No.  491-492.) 

(Supreme  Court  of  Ariaona.  Nov.  1%  1921.) 

Eleotrielfy  Statste  regnlatlag  erectloa 

and  malatenanoe  of  eleotiio  poles,  wires,  etc, 
held  void  under  prevlosa  order  of  Corpera- 
tlofl  Commission. 
Const,  art  15,  I  3,  vesting  power  In  tiie 
Corporation  Commission  to  regulate  the  man- 
ner of  placing,  erecting,  and  constructing  elec- 
tric poles,  wires,  cables,  and  appliances,  did 
not  deprive  the  Legislature  of  the  power  to 
pass  a  law  relating  thereto,  if  the  Corporation 
Commission  had  not  ezerdsed  the  [wwer  so 
given  it,  but  since  the  commission  issued  6en< 
eral  Order  No.  37,  regulating  the  idaeing,  erec- 
tion, and  maintenance  of  tdephone,  telegraph, 
signal,  trolley,  electric  light,  and  power  lines. 
Laws  1915,  Append,  p.  13,  snbaeguently  enact- 
ed by  Legislature,  relating  to  same  sofaject- 
matter,  was  void. 

Appeal  from  Superior  Conrt,  Maricopa 

County;  R.  C.  Stanford,  Judge. 

Pacific  Gas  &  Electric  Company,  a  corpora- 
tion, was  convicted  of  violating  Laws  1816, 
Append,  p.  13,  regulating  the  placing,  erec- 
tlon,  and  maintenance  of  electric  p<des,  wires, 
cables,  and  appliances,  and  from  Judgment 
of  conviction  and  from  order  denying  motion 
for  a  new  trial,  It  appeals.  Judgment  vacat- 
ed and  set  aside,  with  directions  to  <^tHini«w 
Information  and  discbarge  defendant 

Bullard  ft  Jacobs  and  AmutroDg,  Lawla  ft 
Kramer,  all  of  Phceniz,  for  appellant 
The  Attorney  General*  for  the  State. 
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BOBS.  G.  J.  Under  date  June  23, 1914,  the 
Arizona  Corporatioii  CommlBsion  Issued  Gen- 
eral Order  No.  37.  regulating  tbe  pla<di«, 
ooDStnictloii,  end  maintenance  of  telephone, 
telegraph,  signal,  trcdley,  electric  light  and 
power  lines  within  the  state  to  be  effectlTe 
from  and  after  July  1.  1914.  Thereafter  at 
the  NoTember,  1914,  election  an  Initiated 
measnre  "regulating  the  placing,  erection  and 
maintenance  of  dectrlc  poles,  wires,  cables 
and  appliances,  and  providing  the  punLsh- 


Salt  Blver  Vall^  Water  Users'  Association, 
through  Its  attorneys,  under  the  permission 
of  the  court,  also  as  amid  curlie,  filed  hrlefs. 
It  would  seem  that  the  water  users'  associa- 
tion, the  dty  of  Mesa,  and  perhaps  other 
cities  of  the  state,  as  well  as  public  utility 
companies,  hare  constructed  their  electric 
light  and  power  plants  In  conformity  with 
the  provisions  of  Order  No.  37,  and  not  In 
accordance  with  the  prorlsioDs  of  the  initia- 
tive measure.   Just  to  what  extent,  and  how. 


ment  for  the  violation  thereof'  was  approved ;  the  provisions  of  the  initiative  measure  dlf- 


by  the  pec^le,  and  on  December  14,  1914,  by 
the  Governor  proclaimed  law.  Under  tha 
Initiative  measure  Teconstruction  and  new 
work  were  ex^npted  from  its  terms  for  sLr 
months  after  its  passage,  and  a  period  of  five 
years  aftw  its  passage  was  allowed  In  which 
to  reconstruct  all  existing  work  in  OHupll- 
ance  with  Its  provisions.  Appendix  Laws 
1916,  p.  H. 


fer  from  those  of  Order  Mo.  37  Is  not  made 
to  appear.  If  the  passage  of  the  initiative 
measure  had  the  effect  of  abrt^tlng  Or- 
der No.  37,  it  follows  that  any  municipality 
or  public  utility  company,  whose  plant  Is  not 
constructed,  or  was  not  reconstructed  with- 
in five  years  after  It  became  law.  in  accord- 
ance with  its  provisions,  is  guUty  of  a  mis- 
demeanor, and  necessarily  must  be  put  to 


On  July  28,  1919,  the  county  attorney  filed  j  the  expense  of  changing  its  plant  to  conform 


two  Informatlona  in  the  superior  court  of 
.Maricopa  county,  charging  the  Pacific  Gas  & 
Electric  Company  with  violating  certain  pro- 
Tlslona  of  the  initiative  measure.  To  each  of 
the  informations  the  defendant  filed  a  spe- 


therewith. 

It  Is  the  contention  of  the  defoidant  that 
the  ruling  or  dedston  in  the  case  of  State  t. 
Tucson  Gas,  etc.,  Co.,  15  Ariz.  294,  138  Pac. 
781,  is  In  point  and  dedsire  of  the  issue  in 


dal  demurrer,  asserting  that  the  power  and ;  its  favor.  In  that  same  connection  it  is  tbe 
authority  to  regulate  the  placing,  erecting,  defendant's  contention  that  tbe  dedalou  or 
and  maintaining  of  electric  poles,  wires,  ca- ;  ruling  in  the  case  of  the  Arizopa  Eastern 
bles,  and  appliances  was  vested  by  sectitm  Railroad  Co.  v.  State,  19  Ariz.  400,  171  Pac. 


8,  article  15,  of  the  state  Constitution  In  the 
Corporation  Commission  exclusiv^y,  and  that 
tor  that  reason  the  initiative  measure  was 
imconstltutlonal  and  void.    The  demurrer 


906,  is  erroneous,  and  that  this  court  should 
so  hold.  The  present  Attorney  General  is 
in  agreement  with  these  views.  His  prede- 
cessor, however.  In  a  brief  filed  before  the 


was  overruled,  and  after  trial  the  defendant ;  expiration  of  his  term  of  office,  took  the  poal- 


was  found  guilty.  This  appeal  is  from  the 
final  Judgment  of  conviction  and  from  the 
order  denying  a  motion  for  a  new  trial. 

There  is  no  dispute  as  to  the  evidence. 
Omeral  Order  Mo.  37,  which  was  introduoed 
In  evidence,  embodied  the  recommendations 
contained  In  the  report  of  the  committee  on 
overhead  line  construction  of  Uie  National 
Electric  Light  Association  made  at  its  Thirty- 
Fourth  Convention,  h^  in  the  dty  of  New 
York,  In  May  and  June,  1811,  and  waa  in  all 
essentials  the  same  as  the  orders  issued  by 
the  Commlsslcms  of  the  states  of  ConnectlcQt, 
Nevada,  New  Jersey,  New  Tork,  Oklahoma, 
Oregon,  Vermont,  and  Wisconsin,  regulating 
the  manner  of  pladng,  erecting,  and  con- 
Btractlng  electric  lli^t  and  power  linea.  It 
also  ai^wared  without  question  that  the  de- 
fendant bad  in  the  erection  tit  its  poles, 
wires,  cables,  and  appliances  compiled  with 
the  requirfimenta  and  provlsKms  of  Order  No. 
87  as  passed  by  the  Arlscma  Corporation 
Commission.  It  also  appeared  that  the  con- 
struction complained  of  was  a  violation  ot 
tbe  Initiative  measure  and  was  new  construe- 
ticHi,  having  been  made  in  the  year  1919. 

In  oinwsltlon  to  tbe  contention  of  tbe  pros- 
ecutlon,  not  only  the  defendant  has  filed 
briefs,  but  the  dty  of  Uesa  througji  its  dty 
•ttom^i  and  the  Board  ttf  Oovernora  of  the 


tlon  that  the  Arizona  Eastern  Case  was  a 
correct  exposition  of  the  law,  and  should  be 
followed  In  this  case.  One  of  the  amici 
curite  differs  with  both  of  these  positions, 
and  takes  the  stand  that  the  decisions  In  the 
Tucson  Gas  Case  and  the  Arizona  Eastern 
Case  are  both  ctHTect,  and  that  while  tbe 
rulings  therein  bear  ujxm  and  affect  the 
question  we  now  have  upmi  us  ,th^  are 
not  dedslve  of  IL  In  this  we  cracur. 

Because  of  tbe  peculiar  -woriOng  of  tbe 
Constitution  afCeetlng  the  subject-mattrar  In 
the  Tucson  Gas  Case,  we  held  the  poww  to 
fix  rates  to  be  charged  for  gas  1^  public  util- 
ities was  exclusive  vested  in  tbe  Corpora- 
tion Oommissi(m.  In  that  case  the  only  ques- 
tion Involved  was  the  rates  and  cbamea  of 
public  service  corporattons  and  the  constitu- 
tional body  to  regulate  theoL  It  was  what 
may  be  called  a  "rate  case."  Tbe  Arizona 
Xlastom  Case  involved  the  powor  of  the  Leg- 
islature to  regulate  tbe  number  oi  cars  in  a 
traia,  and  was  dearly  tlie  exerdae  of  the 
police  power  of  the  state  for  tbe  safety,  comr 
fort,  convenience,  and  health  of  emiHoyeee 
of  railroad  companies.  In  this  latter  case  it 
was  held  fn  effect,  or  negatively  at  least, 
that  the  Corporation  Commission  was  vested 
with  power  to  regulate  the  nnmbor  of  cars 
in  a  train  under  the  grant  to  it  In  eecticai  8, 
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article  15.  of  tbe  Conatitutloa  to  "make  and 
enforce  reasonable  rules,  regnlatlons,  and 
orders  for  the  conTenlence,  safety,  comfort, 
and  health  of  employees  of  pnbllc  service 
corporations,"  but  that  the  duty  to  exercise 
snch  power  was  permissive  and  not  manda- 
tory. It  was  also  held  directly  the  granting 
or  delegating  of  such  power  to  the  Corpora- 
tion Commission  did  not  divest  the  Legisla- 
ture of  power  in  the  Interest  of  the  safety 
and  health  of  employees  to  limit  the  number 
of  cars  In  a  train.  The  logical  effect  of  the 
conclusion  reached  In  that  case  was  that 
both  the  Corporation  Commission  and  the 
Legislature  could  lawfully  and  constitntlon- 
ally,  in  the  exercise  of  the  police  power  of 
the  state,  provide  for  the  protection  and  safe- 
ty of  the  employees  of  public  service  cor- 
porations. But  in  that  case  ttiere  was  no 
conflict  of  authority,  the  Corporation  Com- 
mission  having  failed  to  ezerdse  its  dele> 
gated  powers  to  promulgate  rules  and  regu- 
lations covering  the  subject-matter,  while  the 
Lei^slature  had  acted.  It  Is  Interesting  to 
note  the  language  employed  in  the  decision 
Uniting  Its  effect: 

is  perfectly  dear  that  neither  by  direct 
language,  nor  by  any  oecessary  Implicatioo, 
from  the  powers  granted  to  the  CorporatioD 
Commisaion  in  section  S,  is  the  police  power  in 
this  state  over  a  railway  as  a  public  highway, 
or  over  a  railroad  corporation  as  common  car- 
rier, vested  exclusivelv  in  Om  Corporation 
Commission.  It  Is  eqoaUy  dear  that  this  pow- 
er of  the  state  over  a  railway  as  a  public  high- 
way, and  over  a  railroad  corporation  as  a  com- 
mon carrier,  may,  by  a  plain  mandate,  and  In 
the  emphatic  langaage  of  tbe  CoostitutloD,  be 
exercised  by  the  lawmaking  department  of  the 
government  This  la  tiie  extent  of  tbe  matter 
that  must  now  be  determined."   (Italics  ours.) 

In  tbe  present  case  boOi  the  Oommlsalon 
and  the  Legislature  have  acted  coralng  the 
same  ground.  Both  unquestionably  under 
proper  circumstances  may  operate  there — 
(me,  the  Corporation  Commission,  under  au- 
thority dtiegated  to  It  by  tin  Constltation, 
and  tlia  other,  the  Legislature,  mtder  Its  in- 
herent reserved  powers.  The  very  body,  the 
people,  that  enacted  tlie  inltiatlTO  measure  to 
regulate  the  placing,  ereetioD,  and  mainte- 
nance of  electric  light  and  power  plants  had 
theretofore  written  and  adopted  a  ooutitu- 
tlon  into  wtaiidi  they  Incorpwated  a  provl- 
Sim  authorizing  the  Corporation  Commission 
to  make  and  enforce  rules,  regnlathms,  and 
orders  covering  tbe  same  ■abject>niatter  and 
the  Commission  having  acted  in  tlie  pTemlaes, 
Uie&t  principal,  under  every  rale  of  agency, 
ia  bound  to  Kspect  tlie  etrndnct  and  rights 
aconlng  thereundo*. 

Adopting  the  analogous  rale  that  a  state 
law  covering  a  subject  of  federal  cognisance 
la  valid  until  the  Congress  invades  that  par^ 
ticniar  field  when  Che  state  law  is  abrogated 


(New  York  Cffltral  B.  B.  Co.  v.  Wlnfield.  244 
n.  S.  147)  37  Sup.  Ct.  546,  61  L.  Ed.  1045.  Lk 
B.  A.  1918C,  439,  Ann.  Gas.  19i7D,  1139,  Or^ 
der  No.  87  becomes  the  rule  of  action  as  ap- 
plied to  tbe  facts  of  this  case.  The  defCTd- 
ant  acting  under  what  appears  to  be  a  legal 
and  subsisting  order  Issued  by  tiie  Corpora- 
tion Commission  In  the  exercise  of  a  Jurisdic- 
tion vested  ta  it  by  the  Constitution,  tbe  court 
committed  error  In  not  sustaining  the  danur- 
rer  to  the  information  and  in  finding  the  de- 
fendant guilty. 

The  Judgm^it  of  conviction  is  therefore 
vacated  and  set  aside,  with  directions  Qiat 
the  information  be  dismissed  and  tbe  defend- 
ant discharged. 

McALISTBB  and  FLAinOAN.  J  J.,  coneur. 


JOHNSON  V.  MOILANEN.    (Ne.  1888.) 

(Supreme  Court  of  Arixona.   Nov.  16,  1921.) 

Witnesses  ^183— Refusal  to  permit  ptalntW 
to  testify  as  to  transactions  with  dsesdsnt 
held  not  abase  of  dlioretion. 

Under  Civ.  Code  1913,  par.  1678,  prohibit- 
ing parties  from  testifying  as  to  transactions 
with  a  decedent  anless  called  by  opposite  party 
"or  required  to  testify  thereto  by  the  coDrt." 
the  court,  in  a  suit  to  rMover  moneys  ^vaneed 
to  deceased.  1^  not  to  have  abused  its  £sere- 
tion  In  rsfu^ng  to  permit  plaintiff  to  testU^  ae 
to  such  transactifms. 

Appeal  from  Snperiw  Oourt^  OUa  Oonnty; 
O.  W.  Shute.  Judges 

Suit  by  Alma  Johnscm  against  Abd  MoU- 
anen  as  admlntstratw  of  tbe  estate  of  John 
Mollanen,  deceased.  Judgment  fw  defoid- 
ant,  and  plaintiff  appeals.  AArmed. 

John  M .  Feter,  cdE  Glob^  tor  appdlant 
Frank  McOann.  ot  Olob^  tor  appeUeSb 

McALISTEB,  J.  Alma  JfAnMm  filed  flolt 
in  tbe  superiw  court  of  Gila  countar  against 
tbe  administrator  of  the  estate  of  Jtdin  UoOr 
anen  who  died  January  25,  1918,  in  wbidi 
she  alleges  that  atae  loaned  and  advanced  to 
the  deceased  upon  his  oral  promise  to  repay 
$800  as  follows:  *00O  on  March  5, 11117,  «250 
on  Hay  18,  1S17,  and  960  on  November  80^ 
1917.  That  no  part  of  said  loan  baa  been 
paid,  and  that  a  verified  claim  for  the 
amount  was  filed  In  iwopN  time  with  the 
administmtor  and  by  bim  disallowed.  Fran 
a  Judgment  for  tbe  defendant  and  an  iwder 
denying  plaintiff's  motion  txa  a  new  trial, 
she  appeals. 

Several  errors  are  assigned,  but  they  each 
raise  in  a  diffocent  way  the  only  qnestlot 
presented  by  the  aweal,  which  is  tbe  eocrecfi- 
ness  of  the  trial  court's  ruling  In  not  per- 
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mltting  the  plaintiff  to  testuy  to  tbe  facta 
alleged  In  her  comiAilnt.  The  transaction 
out  of  which  the  cause  of  action  arose  oc- 
carred,  according  to  the  auction,  prertooB 
to  the  death  of  Mollanen,  one  of  the 

parties  to  It,  and  when  appellant  was  ques- 
tlMied  by  her  eoons^  concemlj^  it  an  ob- 
jection to  her  testifying  was  Interposed  b7 
appellee, ,  baaed  on  the  provisions  of  para- 
graph  1678.  Revised  Statutes  of  191S,  which 
reads  as  follows: 

"Id  an  action  by  or  asainst  execators.  admln- 
istretOTs  or  guardians,  in  which  judgment  may 
be  rendered,  for  or  against  them  as  such,  nei- 
ther part?  shall  be  allowed  to  testify  Mainst 
the  other  aa  to  any  transaction  with  or  stats- 
naent  by  the  testator,  intestate  or  ward  unless 
called  to  turtify  thereto  by  the  opposite  party 
or  required  to  testify  thereto  by  the  court; 
and  the  provisions  of  this  section  shall  extend 
to  and  include  all  actions  by  or  against  the 
heirs,  devisees  and  legatees  or  legal  represen- 
tatives of  a  decedent  arising  oat  of  any  trans- 
action with  sach  deeedent." 

At  the  snggestlon  of  the  conrt  that  other 
witnesses  to  the  transaction,  If  there  were 
any,  testify  first  In  order  that  It  might  de- 
termine whether  it  conld  exercise  its  dis- 
cretion relieving  appellant  from  the  bar  ot 
this  statute,  the  depositions  of  Annie  Murto 
of  Bruce  Orossing.  Mich.,  and  of  H.  Woullet 
of  Detroit,  Mich^  vrerv  read  In  evidence.  It 
appears  from  the  teetLmony  of  the  former, 
who  lived  In  Miami  from  the  latter  part  of 
June,  1917,  to  November  28,  1917,  and  saw 
appellant  and  John  Mollanen  almost  dally 
during  this  time— the  three  living  at  the 
same  rooming  honse-ythat  Alma  Jt^son 
loftned  John  Mollanen  $500  on  March  6. 1917, 
?260  on  May  18,  1917,  and  $50  on  November 
30,  1917;  that  Alma  Johnson  and  John 
Mollanen  both  told  her  of  these  loans.  In 
his  deposition  H.  Woullet,  who  lived  in  Mi- 
ami In  1916,  1917,  1918,  and  part  of  1919, 
testified  that  he  waa  acquainted  with  both 
Alma  Jtdmaon  and  John  Mollanen  and  had 
known  the  latter  since  1915 ;  that  John  MoU* 
anrai  told  him  In  thdr  room  at  Miami  that 
Alma  Johnson  loaned  him  (Mollanen)  $500  on 
March  6,  1917,  and  showed  blm  (Woullet)  a 
che<^  for  this  amount,  saying  as  he  did 
so  that  it  was  given  him  by  Alma  Johnson 
and  he  was  going  to  buy  lots  in  Superior  with 
it  In  response  to  the  court's  query  as  to 
whether  they  had  the  check,  appellant's 
counsel  stated  that  they  knew  nothing  of 
any  check.  It  appeared  from  the  deposition 
of  Richard  T.  Lobb  of  Superior,  Affiz.,  that 
John  Mollanen  purchased  from  him  two  lota 
and  a  house  in  the  town  of  Superior,  and 
paid  therefor  $500  on  March  6,  1917,  $260 
on  May  18,  1917,  $250  on  September  1.  1917, 
and  $260  on  November  1,  1917,  a  total  of 
$1,250  and  that  he  took  the  deed  to  tbe  same 
in  his  name. 

Appellant  contends  that  these  depoaltiona 
"alone  sapBOit  every  material  allegation  al- 


leged in  tbe  complaint,  rei:ardle88  ot  the 
plalntura  testimony,"  and  that  it  was  th«e< 
fore  an  abuse  of  discretion  not  to  permit 
appellant  to  testify  following  their  Introduc- 
tion. It  is  not  questioned,  however,  that  un- 
der tbe  clause  in  paragraph  1678,  above, 
reading,  "or  required  to  testify  thereto  by 
the  court,"  it  was  within  the  discretion  of 
the  trial  court  to  refuse  h^  permission  to 
testify  In  the  first  Instance,  but  the  conten- 
tion is  that  the  court  could  not  arUtrarily 
deny  her  this  right  after  the  terms  of  the 
transaction  upon  which  her  cause  of  action 
was  based  had  been  proven  by  the  testimony 
of  other  witnesses.  In  substantiation  of  this 
position,  she  dtee  Gtddman  v.  Sotelo,  7  Ariz. 
26,  60  Pac.  686,  In  which  this  court,  in  com- 
menting on  the  ruling  of  the  ti-ial  court 
permitting  the  plaintlfl  to  testify,  said  that 
the  same  facts  had  been  testified  to  by  two 
other  witnesses  and  consequently  there  waA 
no  abuse  of  discretion  in  admitting  tbe  tes- 
timony of  the  plaintiff.  From  this  It  would 
appear  that  the  facts  to  which  the  two  wit- 
nesses and  the  plaintiff  Sotelo  testified  were 
tbe  same,  and  not  that  the  plaintiff  testified 
to  the  transaction  itself  and  the  two  wit- 
nesses to  an  admission  of  it  by  the  deceased, 
Wormser.  In  refusing  appellant  permission 
to  testify  In  this  case,  however,  it  was  ob- 
served by  the  trial  court  that  the  witness 
Annie  Murto  arrived  In  Miami  gome  time 
after  It  was  alleged  the  first  two  loans  were 
made;  that  she  left  there  on  November  28, 
two  days  previous  to  the  alleged  making  of 
the  laat  one,  which  rendered  It  impossible 
for  her  to  have  had  personal  knowledge 
of  It;  and  that  all  she  Icnew  of  the  first 
two  was  what  the  appellant  and  deceased 
had  told  her.  In  referring  to  the  testimony 
of  H.  Woullet,  the  court  said: 

That  he  "bases  Ills  whole  statement  upon  the 
proposition  that  he  saw  a  check  which  Moilan- 
en  exhibited  to  him  for  $500,  which  was  the 
only  transaction  he  knows  anything  about; 
and  tbe  inference  must  necessarl^  be  from  a 
rea^g  ti  that  deposition  that  It  was  this 
plainti^s  check,  you  can*t  help  but  Indulge 
in  tliat  inference  when  you  read  the  deposi- 
tion; that  he  did  not  see  the  money;  that  he 
saw  tbe  check,  which  he  says  the  plaintiff  gave 
him.  In  view  of  that  situation  I  hardly  see 
what  we  are  going  to  do  with  the  statement 
which  yon  make,  which,  of  course,  is  not  evi- 
dence, but  I  take  it  you  know  what  your  case 
Is,  that  you  know  nothing  about  a  ehedc,  it 
one  was  ever  signed  up  you  know  nothing  abont 
it.  It  absolutely  invalidates  the  merits  or  the 
practical  worth  of  the  two  depositioDs,  which 
you  must  depend  upon  before  I  can  exercise 
the  discretion  given  me  to  allow  her  to  testify 
to  statements  made  by  deceased  persons." 

Keeping  in  mind  the  purpose  of  paragraph 
1678,  above,  the  ruling  of  the  trial  court  de- 
nying appellant  permission  to  testify  cannot, 
under  the  evidence,  be  construed  as  an  abuse 
of  discretion.  In  Cost^lo  v.  Oleeson,  15  Aria. 
280b  188        S44,  tbia  conrt  in  conaideilnc 
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ttae  purport  of  tiila  pangnjfli  which  aiveu- 
ed  In  the  statates  of  1901  as  paragraph  23S8B 
and  In  mbstantially  the  same  language,  said: 

general  role  is  that  all  parties  are 
competent  witnesses  in  their  ovn  bebaU,  bat 
this  statnte  makes  an  exception  to  the  rule 
where  one  of  the  parties  is  an  administrator, 
executor  or  gnanUan,  and  judgment  may  be 
rendered  for  or  against  him  as  such.  Neithw 
party  is  allowed  to  testify  as  to  any  transae- 
tioa  with  or  atatement  by  the  testator,  intes- 
tate or  ward'  in  snch  a  case,  unless  he  is 
broQgbt  within  one  of  the  two  exceptions— 
that  is,  called  to  testify  thereto  by  the  oppo- 
site party,  or  required  to  testify  thereto  by 
the  court.  To  adopt  without  exception  the 
maxim  that  'The  mouth  of  one  party  being  clos- 
ed by  death,  the  moath  of  the  other  is  dosed 
by  the  law/  would,  in  some  instances,  promote 
justice  by  prerentint  the  mforcement  of  un- 
jnat  claims  against  Hht  estates  of  deceased 
persons,  but,  in  others,  would  defeat  justice 
rendering  it  impossible  to  enforce  just  claims ; 
while  to  allow  the  living  to  testify  under  such 
conditions  without  restriction  would  give  him 
undue  advantage  over  the  estate  of  the  deceas- 
ed party,  and  invite  the  commission  of  per- 
jury by  dishonest  persons  in  the  assertion  of 
mijost  claims  and  proof  of  On  sama  thdr 
own  testimony.  The  unwisdom  of  adopting  ei- 
ther extrome  beiag  apparent,  the  Legislature 
provided  that  parties  could  testify  in  such 
cases  when  required  to  do  so  by  the  conrt 
By  this  provision  discretionary  power  Is  con- 
ferred on  the  trial  court  to  determine  the  com- 
petency of  parties  as  witnesses  to  transactions 
with  or  statements  by  the  deceased  in  cases 
where  the  opposite  party  is  an  administrator, 
executor  or  guardian,  and  judgment  may  be 
rendered  Cor  or  against  him  as  midi.*' 

Tbe  only  testUaoiiy  other  than  that  of 
atMtemmtB  of  Uie  deceased  was  the  referoice 
to  a  dieck  by  th«  wltnesB  WouUet.  but  tbia 
does  not  establish  the  fact  that  It  was  the 
check  oC  An>dlant  though  sodi  an  Inference 
might  be  InduUced  from  a  reading  of  the 
deposition  were  It  not  for  the  avowal  of  her 
counsel  that  they  knew  nothing  about  any 
dmck.  If  appeUant  advanced  the  $500  in 
ttie  form  of  a  check  drawn  on  her  account. 
It  would  aroear  ai  If  she  would  have  known 
about  It  and  been  able  to  make  proof  of  lb 
am  canceled  check  Itself  or  perhaps  the 
bank  accounts  through  whldi  It  went,  would 
doubtless  have  enabled  couns^  to  make  a 
different  avowaL  As  the  court  viewed  it. 
the  lack  of  any  knowledge  whatever  of  the 
check  on  the  part  of  the  one  who  la  auppoaed 
to  have  drawn  It  renders  the  teatbnony  of 
the  witness  Wonllet  regarding  It  ot  no  value 
as  an  Indcpendoit  Item  of  evidence.  Elimi- 
nating this  then,  there  remains  only  the  evi- 
dence of  the  admissions  ot  the  deoeaaed. 


sworn  to  by  the  witness  Annie  Mnrto.  Ba- 
rn embering  that  the  purpose  of  paragraph 
1678,  above,  Is  to  plac^  so  far  as  possttile, 
executors,  admlnistraton,  and  guardians  In 
actions  in  which  Judgment  may  be  mdered 
for  or  against  them  as  aodi,  on  the  same 
plane  as  the  other  party  to  the  suit.  It  is 
apparent  that  a  trial  court,  vpam,  whose 
wise  nse  of  its  discretion  so  mnch  depends, 
tdiould  weigh  vary  carefully  all  testimony 
concerning  admissions  of  the  deceased  whose 
mouth  la  dosed  In  death  before  allowing 
them  to  serve  as  a  basis  tor  permitting  the 
living  party  to  give  bis  vision  ot  the  tran»> 
action  out  of  which  Ote  action  arose,  or  tfse 
the  statute  wlU  fail  In  the  accomplisliment 
of  that  which  gave  It  life.  We  do  not  say 
that  evidence  of  admlssloDs  against  interest 
of  a  deceased  person  as  to  a  transaction  in 
controversy  should  not  be  received,  nor  that 
In  some  Instances  they  might  not  serve  as 
a  basis  tor  the  exerdae  by  the  court  of  Its 
discretlmi  to  pomlt  the  living  party  to  give 
his  VCTsIon  of  a  transaction  upcm  which  aa 
action  ml^t  be  based,  yet  the  pMslblUttes  of 
fraud  and  perjury  are  so  great,  If  the  bus 
are  thrown  down,  that  it  is  incumbent  oa  the 
trial  court  to  act  with  the  greatest  precan- 
ti<m  in  order  that  estates  of  deceased  persims 
may  be  protected  against  unjust  claims.  We 
agree  with  the  following  statement  of  the 
Supreme  Court  of  Colorado  in  De  Hoiieo  v. 
Meanst  47  Colo.  407,  107  Paa  1107: 

"The  evidence  mainly  relied  on  to  establish 
the  existence  of  the  indebtedness  was  admis- 
sions and  statements  alleged  to  have  been 
made  by  the  deceased  to  ^Ird  parties.  Snch 
endawe  lias  frequent^  been  cluiraetefised  Iqr 
courts  as  weak  and  nusatistaetory,  and  in  sohia 
eases  it  is  held  that  such  admissions  are  in- 
sufficient proof  to  establish  a  diJm  against  an 
estate;  and  whQe  this  last  statement  has  not 
as  yet  received  the  entire  approval  of  this 
court,  the  first  seems  to  Iiave  been  accepted 
as  well  aa  the  rule  that  the  evidence  to  sup- 
port a  claim  against  an  estate  should  be  dear 
and  convincing  as  to  its  existence  as  well  as 
the  amount  of  the  daim.  Qsrke  v.  Estate  ot 
David  Roberts,  Deceased,  88  Colo.  316  CS7  Fmc 
10773." 

A  reading  of  the  entire  record  doee  not 
Justify  this  court  In  holding  that  the  trial 
court,  In  whom  has  been  lodged  by  statnte 
the  power  to  decide  the  competencr  ot  ap- 
pellant's testimony,  abused  Its  discretion  in 
^cerclsing  It  against  her.  It  Is  only  when 
It  Is  clear  lAat  such  discretion  has  been 
abused  that  this  conrt  could  interfere. 

The  judgment  is  affirmed. 

BOSS.  O.  J.,  and  FLANIGAN,  eoncor. 
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4.  Constitutional  law  «=>48— Pr««an|itlti  It  la 

favor  of  validity  of  statute. 

Every  presnmptioii  is  in  favor  of  the  con- 
qq.  Btitutionalitr  of  a  statute,  and  In  eaae  of  doabt 
It  must  be  held  valid. 


I.  Statntea  «=>I07(3)  -  Matter*  oovered  hy 
statute  agaJRSt  paaderlao.  as  aneaded,  held 
properly  laoladed  ander  one  title. 

^"Jpll'  108,  f  1,  now  Comp.  Laws 
ISlT,  f  8096,  relating  to  pandering,  described 
as  in  Bobstance  procnrement  of  a  female  in- 
mate for  a  house  of  prostitution,  and  enticing, 
persna^r,  encouraging,  Inveigling  or  indudng 
m  female  person  to  becoine  a  prostitute,  and 
section  S  thereof,  as  amended  by  Laws  lOltS, 
c.  6»  now  Comp.  Laws  1917,  {  8097,  providing 
penalties  for  receiving  money  from  fallen  wo- 
men, and  making  it  a  felony  to  procure  a  female 
for  prostitution,  or  to  send  or  direct  a  female 
to  any  place  for  that  purpose,  whether  com- 
pmsated  therefor  by  either,  and  other  similar 
provisions,  are  cognate  and  related  to  each 
other,  and  their  indudim  under  one  title  is 
not  in  conflict  with  Const,  art  6*  1  23,  provid- 
inc  that  no  bill  shall  be  passed  containing  more 
than  one  snhjeet  clearly  expressed  In  its  title. 

2.  Statutes  «^I07(I)— Coostltutioaal  provl- 
aloa  that  a  bill  shall  oontaJn  oaly  one  subject, 
to  feo  expressed  In  Its  title,  oosstmed. 

Under  Const,  art.  «,  |  28,  providing  that 
no  bin  shall  be  passed  containing  more  than 
one  subject,  which  shall  be  clearly  expressed 
in  its  title,  the  Legislature  may  not  arbitrarily 
make^  one  subject  out  of  that  which  naturally 
constitntes  two;  but,  when  cognate  subjects 
are  combined  In  one  act,  the  vice  of  duplicity 
Is  avoided,  and  they  constitute  but  one  legisla- 
tive snbject,  and  if  the  title  in  its  broad  and 
popular  sense  Is  the  general  anlject*  it  la  snffi- 


8.  Statutes  1 05 (I)— Rules  construino  oon- 
stltatlosal  provision  that  a  bill  shall  ooatala 
only  one  subject,  which  must  be  olevly  ax- 
pressed  In  the  title. 

General  rules  of  construction  of  Const, 
art  6,  {  2S,  providing  that  a  bill  shall  contain 
only  one  sabjeet  of  le^lation,  which  most  be 
dearly  expressed  In  its  title,  are  as  follows: 
(1)  That  the  eonstitntional  provisions  should 
b«  Uberallr  construed;  (2)  that  It  should  be 
applied  so  as  not  to  hamper  the  law-making 
power  in  framing  and  adopting  comprehensive 
measures  covering  the  whole  subject,  branches 
of  which  msy  be  numerous,  and  where  all  have 
some  direct  connection  with  or  relation  to  prin- 
cipal SQbjeet  treated;  (8)  that  it  should  be 
BO  applied  as  to  guard  against  the  real  evil 
iriilch  it  was  intended  to  meet;  and  (4)  that 
each  ease  must,  to  a  large  extmt,  be  determin- 
ed tn  accordance  with  the  peculiar  drcamstanc- 
es  and  conditions  thereof.^ 


•  Edier  v.  Bdwarda,  U  Utsh,  IS,  K  Psc.  867 ;  Mar- 
tlDMii  V.  Crabby  48  Utah,  W,  ISO  Fae.  SOI;  Salt 
Lake  Cltj  V.  Wltoon,  46  Vtab,  90,  141  Pao.  1104: 
Nsylor  v.  Crabbe,  4B  Utah,  C17.  148  Pee.  869;  SUte 
V.  Brtckwm,  47  Utab,  452,  151  Pao.  848;  HutaH 
V.  Pratt,  a  Utab,  241,  170  Pao.  17. 

■  Karioueaoz  v.  Cutler,  88  Utah,  488,  H  Pae.  SSB. 


5.  Statutes  ^107(1)  -  Where  ebjactionabia 
natter  In  aa  amendatory  act  eould  have  baea 
Included  In  the  orlslBal  inder  Its  tltl^  the 
amoBdatory  act  does  uot  oomblu  two  sib- 
Jeots  under  oae  tltl& 

If  a  matter  that  is  objectionable  in  an 
amendatory  act  could  have  been  included  in  the 
original  nnder  the  ori^nal's  title,  the  amenda- 
tory act  la  not  objectionable  as  containing  a 
dual  subject  under  one  title,  contrary  to  Const 
art  e,  I  2S. 

6.  Prostitution  «=34— Evideooe  held  to  show 
prima  facie  that  aocueed  was  an  smployoo 
of  a  hotel. 

In  a  proaecution  for  pandering,  evidence 
that  defendant  wore  the  hotel's  uniform  and 
performed  the  duties  of  a  bell  boy  showed 
prima  facie  that  he  was  an  employee  of  the  ho- 
tel 

7.  GriHlaal  law  «=9l  160— Where  new  trial  was 
denied,  question  of  sufHoiency  of  evidence  to 
support  verdict  was  not  reviewable  on  i^ipeal. 

Where  the  trial  court  did  not  interfere  with 
the  verdict  on  the  ground  of  Insufficiency  of 
evidence  when  the  motion  for  new  trial  waa  ar- 
gued, the  sufficiency  of  evidence  to  support  the 
verdict  cannot  be  reviewed. 

8.  Criminal  law  «=945— Enoonraalag  a  criminal 
aet  Is  a  orime. 

Under  Comp.  Laws  1917,  {  7919,  to  advise 
or  encourage  a  criminal  act  is  In  Itself  a  crime. 

9.  Criminal  law  ^=337— Conviction  of  orime  In 
stigated  by  detective  will  not  be  upheld. 

In  a  prosecution  for  pandering,  where  a  de- 
tective persuaded  defendant  to  commit  the 
crime,  which  he  would  not  otherwise  have  com- 
mitted, for  the  purpose  of  convicting  him,  a 
conviction  will  not  be  upheld.* 

Appeal  from  District  Court,  Salt  lake 
County ;  H.  M.  Stephens,  Judge. 

John  McCornlsh  was  convicted  of  pander- 
ing, and  he  appeals.  Reversed  and  remanded. 

King  &  Sctaulder,  of  Salt  Lake  City,  for  ap- 
pellant 

Harvey  H.  Cliiir.  Atty.  Oen.,  and  W.  Hal 
Fatr,  Aaat  Atty.  Oen.,  for  the  state. 

WEBER,  J.  The  defendant  appeals  ftom 
a  judgment  of  conviction  In  the  district  court 
of  Salt  Lake  county  on  the  charge  of  pander- 
ing. Olie  diarglng  part  ot  the  InformatloD  is 
in  substance  as  follows: 

That  the  said  John  McCoroish,  being  at  the 
time  a  bell  boy  employed  in  the  Wilson  Hotd, 
did  then  and  there  willfully,  unlawfully,  know- 
ingly, and  feloniously  procure,  direct  and  send 
a  female  person,  to  wit  Marie  Morgan,  to  room 
No.  131  of  said  hotel  for  the  purpose  pros- 


•01^  V.  BobmsoB,  40  Utah,  448.  UB  Fae.  m. 
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dtntlon  witii  another  male  penon.  to  vit,  Joe 
Brinclinrat,  who  waa  then  and  there  oecnnrlng 
■aid  room. 

To  this  Information  defendant  int^^msed 
ff  denanrrer,  ailing  that  the  statute  upon 
which  the  Infonnatton  la  based  fs  null  and 
Told,  for  the  reason  "that  the  statute,  and 
sncii  iKVtlons  ^  it  as  r^te  to  the  olfaiae 
described  in  the  information,  -was  not  passed 
In  accordance  with  the  requirements  of  the 
law."  This  demurer  waa  oTermled,  the  rul- 
Ing  la  assigned  as  error,  and  tiiereby  the 
TBilditr  of  that  part  of  diapter  108,  Laws 
1911,  as  amended  <diapter  6.  Laws  1015 
(now  chapter  2S,  Comp.  Laws  1917),  is  chal- 
lenged. 

[1]  Counsel  argue  that  the  p<H>tlon  ct  llie 
act  tmder  which  appellant  was  prosecuted  is 
unconstitutional  and  void,  for  the  reason 
that  it  Is  in  violation  of  section  23,  art.  6, 
of  the  Constitution  of  Utah,  which  provides 
that  "no  hill  shall  be  passed  containing  more 
than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title."  By  chapter  6,  Laws 
1915,  sectlMi  3  of  chapter  lOS.  Laws  1911,  was 
amended ;  the  title  of  the  amended  Act  be- 
ing: 

"Receiving  Money  from  Fallen  Women.  An 
act  to  amend  Sec.  %  Ch.  106,  liaws  of  Utah 
1911,  relating  to  receiving  money  faUen 
women." 

Section  S  of  the  act  of  1911  relates  entlrdy 
to  receiving  money  trota  fallen  women,  and 
prescribes  the  penalty,  while  the  amended 
section  contains,  in  addition,  provisions  mak- 
ing it  a  felony  for  any  person  to  procure  a 
female  for  the  purpose  of  prostitution  for  an- 
other male  person,  by  either  personal  solic- 
itation, messenger,  telephone  call,  or  oth- 
er means,  and  makes  it  a  felmiy  to  send  or 
direct  any  female  person  to  the  sleejring 
apartment  or  lodging  room  of  any  male  per^ 
son,  or  to  any  other  place  for  the  purpose  of 
prostitution,  whetbw  for  hire  or  who  mission 
in  the  proceeds  of  the  prostitution,  or  for 
any  .other  cmslderatlm  of  value  from  ^ther 
the  man  for  whom  each  female  waa  procured 
or  ftxm  the  female  so  procured ;  that  wery 
measoiger,  hotd  or  nKxnlng  house  proprietor, 
clerk  or  other  employee  of  such  place,  every 
diauffeur  or  back  driver,  or  any  other  p»son, 
who  by  any  means  soids,  directs,  takes,  or 
conveys  any  female  person  to  any  room  or 
other  lAace  for  the  purpose  of  prostitution 
or  who  keeps  a  list  of  female  persons  to  call 
or  be  called  for  the  purpose  of  prostitution 
shall  be  deemed  guilty  of  a  fdony;  that 
ev«ry  hotel,  lodging  house  or  rooming  house 
keeper  or  any  other  person  having  charge  of 
such  places,  who  knowingly  allows  rooms  of 
such  places  to  be  used  for  the  purpose  of 
prostitution  Bliall  be  guilty  <^  a  felony.  The 
amendm^t  also  contalna  other  pzovialtma  of 
a  tUnllar  nature. 


It  is  argued  tj  coonsel  for  appelant  Oiat 
the  subject  ot  the  act  of  1911  is  "pandering," 
whidi  is  described  in  great  detail  In  section 
1  of  the  act;  the  substance,  howevor,  b^ng 
that  pandering  is  the  procurement  of  a  fe- 
male Inmate  for  a  house  of  prostltutlcm,  and 
enticing,  persuading,  encouraging,  invedgUng, 
or  indncing  a  female  person  to  become  a 
I»ostitute;  that  "receiving  money  from  All- 
ien women"  is  a  separate  and  dlsttnct  matter, 
not  included  in  the  definition  of  "pandering 
as  contained  in  said  section  1,  c  108,  Laws 
1911;  that  section  8,  therefore,  is  separate 
and  distinct  from  pandering,  as  defined,  and 
creates  a  new  crime*,  as  the  subhead  of  said 
section  provided,^  to  wit,  "Becelvlng  Honey 
from  E^llen  Women."  Coonsd  thmfne 
conclude  that: 

"It  is  therefore  obirioaa  that  dbapter  10S»  aa 
It  fs  arranged  and  divided  under  the  one  head, 
anbject  and  title  of  pandering,  treats  of  two 
separate  and  distiDct  crimes,  to  wit:  (1)  Pan- 
dering, as  defined  by  the  statute;  and  (2)  re- 
ceiving money  from  fallen  women,  and  that  bnt 
one  Bubject  la  ezpreased  in  the  title  of  the 
act" 

[2]  The  subjects  Included  in  the  act  may 
be  distinct  in  one  sense,  nevertheless  they  are 
cognate  end  related  to  each  other  and  are 
properly  included  in  one  act  and  under  one 
title.  As  stated  in  Marloneaux  v.  Cutler,  32 
Utah,  485,  91  Pac.  35S,  the  Legislature  may 
not  arbitrarily  make  one  subject  out  of  that 
which  naturally  and  logically  constltates 
two;  but  when  cognate  subjects  are  com- 
bined in  one  act  the  vice  of  duplicity  is 
avoided,  and  they  constitute  but  one  legis- 
lative subject  It  has  been  said  that  a  title 
was  never  intended  to  be  an  index  to  the 
law.  If  the  title,  in  its  broad  and  popular 
and  not  in  its  technical  and  restricted  sense, 
^ves  the  general  subject  of  the  enacted  leg- 
islation, it  is  sufficient  in  ttie  act  In 
question,  everything  thegrein  Indaded  ia  re- 
lated to  the  one  purpose  of  the  act  and  that 
Is  the  auppreaslon  of  pandering,  the  preven- 
titn  of  proatltatlixi,  and  the  aoivreaalon  and 
puDtetamoit  of  Undred  Crimes.  Section  8  of 
Oie  1911  law,  wlilch  was  all  that  was  amend- 
ed, relates  to  the  subject  of  leortvlnff  mon^ 
from  fallen  voaxea.  By  the  amendmoit  ot 
1915  that  secUon  is  amplified,  and  a  nomber 
of  cognate  and  r^ted  anhjects  are  added. 

[S]  Referring  to  section  23,  art  9,  the 
Oonstltution,  quoted  above,  and  particular- 
ly as  applied  to  amendatory  acts,  the  general 
rules  of  construction  and  Interpretation  have 
been  declared  by  this  court  In  lEJdler  v.  Bd- 
wards.  84  Utah,  at  page  18, 95  Pac.  367,  to  be : 
(1)  That  the  constitutional  provision  now 
under  consideration  should  be  liberally  con- 
strued ;  &)  that  the  provision  should  be  ap- 
plied BO  as  not  to  hamper  the  lawmaklne 
jfovrer  in  framing  and  adopting  oonuwedien> 
live  measures  covering  the  whole  anbject. 
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the  branches  of  which  maj  be  nnmerotis,  bnt 
where  all  have  aome  direct  connection  with 
or  relation  to  the  principal  subject  treated ; 
(3)  that  the  constltntlonal  provision  should 
be  so  applied  as  to  guard  against  the  real 
evil  which  It  was  intended  to  meet ;  (4)  that 
no  hard  and  fast  rule  can  be  formulated 
which  Is  applicable  to  all  cases,  but  each 
case  mnst  to  a  very  large  extent  be  deter- 
mined In  accordance  with  the  peculiar  dr- 
comstances  and  conditions  thereof,  and  that 
th^  dectsloiis  of  the  courts  are  valuable  mere- 
ly as  lUnstratlons  or  goldes  tn  applytng  these 
general  rules.  The  doctrine  of  the  Edler 
Cas^  84  Utah,  18»  9S  Pac.  867,  has  tteen  ap- 
proved and  vtpUed  In  MartlBean  t.  Crabbe, 
46  Utah.  827,  ISO  Pac.  801;  Salt  lake  City 
T.  Wllaon.  40  Utah,  60,  148  Pa&  U04;  May- 
lor  T.  Crabbe,  4B  Utah,  617,  148  Faa  308; 
Stata  T.  BrickBon,  47  Utah,  402,  IM  Paa  948; 
Hntart  t.  Pratt,  SL  Utah.  246,  170  Pac  67. 

[4,  i]  It  Is  also  weU-settled  doctrine  that 
everr  presumption  Is  In  teTw  <tf  the  cmstttn- 
tlonallty  of  a  statute  and  that  In  caae  of 
doubt  the  statute  must  be  heUA  to  he  valid. 
It  Is  eqnally  well  settled  (see  cases  above 
dted)  that  If  the  matter  that  is  objectionable 
in  an  amendatory  act  could  have  been  In- 
cluded In  the  original,  under  the  title  of  that 
act,  then  the  amendatory  act  Is  not  vulner- 
able to  the^objection  that  It  contains  a  doal 
subject  Applying  these  principles  and  rules 
to  the  amendatory  act,  the  validity  of  which 
Is  challenged,  it  Is  plain  and  dear  that  the 
amendment  of  1015  is  not  repugnant  to  the 
Gmstitutlon,  and  that  the  law  Is  valid. 

[I,  7]  The  next  assignment  of  error  Is  that 
there  was  no  evidence  to  prove  that  appel- 
lant was  an  employee  of  the  WUscai  Hotel 
at  the  time  of  the  alleged  crime.  One  of  the 
Issues  submitted  to  the  Jury  was  that  def^d- 
ant  vras  an  empl<^ee  of  mid  hot^  By  lts< 
verdict  the  Jury  answered  that  question  In 
the  afflrmattvA  At  the  time  of  the  alleged 
commission  of  the  crime  Iqr  defendant,  be 
was  pwfonnluK  the  duties  of  a  bell  boy  at  the 
hotsA ;  be  wore  the  botd's  onifonn ;  he  an- 
•wered  Meptaone  calls;  be  conducted  guests 
to  their  rooms,  and  performed  such  other 
aervteea  as  bell  boys  usually  perform.  Timt 
certatidy  was  prima  fiiiife  evldoice  that'  he 
■wMM  an  emplogree  ctf  the  betel  at  the  ttme. 
The  Svrj  evidently  accqtted  tbia  prima  fade 
evldratoe  In  preference  to  the  evidence  pro- 
duced by  the  d^mdant  That  was  the  right 
and  privilege  of  the  Jury,  with  whldi  the 
trial  court  did  not  Interfere  when  the  motion 
for  a  new  trial  was  argued,  and  it  is  there- 
fore not  a  subject  for  review  In  this  court 

[I,  I]  In  another  assignment  of  error  it  is 
dalmed: 

That  "if  any  offense  was  committed  It  was 
eommitted  solely  by  tbe  prosecuting  witness, 
Bringhnrst,"  and  that  *it  was  Induced  by  him 
at  the  expense  of  Salt  Lake  City,  and  without 


any  suggestion,  Intimation,  eld,  assistance,  or 
acquiescence  whatever  on  the  part  of  the  de- 
fendant herein,  and  under  such  drcnmstancea 
that  dearly  establish  the  fact  that  the  defend- 
ant is  not  goflty  of  the  pretended  oriova 
charged.'* 


On  Mardi  17,  1920.  Joe  Brlnghurst,  a  dty 
policeman,  was  serving  for  the  first  time  on 
the  "antl-vlee"  or  "purity"  squad.  In  the 
evmlng  of  that  day  he  went  to  tbe  Wilson 
Hotel  and  procured  a  room.  He  testified  that 
he  went  there  to  "get  something  on  the 
hoteL"  Royally  he  spent  the  dty's  money, 
paying  |12  per  pint  for  whisky  which  he 
bought  of  the  defendant  Later  on  he  left 
the  hotel  and  teleiAioned  tot  a  policeman, 
who  returned  with  him  and  was  secreted  In 
a  doaet  adj(4nlng  bla  room.  Thereaft»  a 
woman,  claimed  by  tbe  police  to  be  a  prosti- 
tute, wait  to  Brlnghnrat'a  room,  who,  as 
be  dalma,  was  aoit  there  by  defieudant. 
From  reacting  the  evidence,  whldi  need  not 
be  rq^ted  bere,  we  have  arrived  at  the 
conduslon  that  whatever  wrong  was  com- 
mitted by  the  deCeodaut  In  sending  the  wo- 
man to  Brtngbursf  s  room  waa  induced  by 
the  solidtatims  of  Brlnghurst,  the  "anti- 
vice"  squad  p(^c«nan.  Tbe  record  Is  de- 
void of  any  evidence  indicating  that  the  de- 
fendant was  or  ever  had  been  a  panderer. 
As  we  read  the  evidence,  no  offense  would 
have  been  committed,  bad  Bringhnrst  not 
instigated  Its  commission.  It  was  B  ring- 
hurst's  encouragement  and  importunities 
which  apparently  led  the  defendant  Into 
whatever  crime  be  may  have  committed. 

Policemen  are  conservators  ct  tbe  peacft 
It  ia  tbdr  duty  to  prevent  crime,  not  to  In- 
stigate and  encourage  Its  commission.  Noth- 
ing can  be  mmre  r^vebenslUe  ttian  to  induce 
the  commission  of  crime  for  tbe  ptupose  of 
apprehending  and  convicting  the  perpetrator. 
To  advise  or  encourage  a  criminal  act  Is  in 
Its^  a  crime.  Comp.  Laws  Utah,  |  7918. 
In  bis  seal  and  anxiety  to  ai^rehend  some 
one  in  a  criminal  act,  this  dty  detective  de- 
Ilberatdy  planned  and  induced  the  commis- 
sion of  an  offense  whldi  otherwise  would  not 
have  been  committed  by  any  one. 

By  these  strictures  we  do  not  Intend  to 
crltldze  the  good  services  rendered  by  faith- 
fol  policeman  generally,  but,  in  the  language 
of  the  Supreme  Court  of  Ck)lorado  In  Connor 
V.  People,  18  Colo.  373,  33  Pac.  100,  25  U  B. 
A.  341,  S6  Am.  St  Bep.  295: 

"We  do  say  that  when  in  thdr  zeal,  or 
□nder  a  mistaken  sense  of  duty,  detectives  sug- 
gest the  commission  of  a  crime  and  instigate 
others  to  take  part  In  Its  commission  in  or- 
der to  arrest  them  while  in  tbe  act,  although 
the  purpose  may  be  to  capture  old  offenders, 
their  conduct  is  not  only  reprehensible,  but 
criminal,  and  ought  to  h«  rebuked  rather  than 
encoaraged  by  tht  courts." 
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Xbls  court  Is  square  on  record  as  to  wbat 
ehoold  be  done  under  the  facta  and  ctrcum- 
stancea  disclosed  by  tbe  erldeuce  In  the  pvee- 
ent  case.  In  dty  t.  Robinson.  40  Utab,  448. 
125  Pac..  067.  Mr.  Chief  Jostice  Frick,  -who 
delivered  tbe  opini<»i  of  tbe  court,  said: 

"No  doubt,  if  public  officers  have  induced  or 
procured  a  defendant  to  commit  a  burglary  or 
larceny  or  other  offense  which  he  did  not  in- 
tend to  commit,  nor  would  have  committed  ex- 
cept for  the  Indneement  of  sneh  officer,  public 
policy  trill  not  jnatlfr  a  conviction  for  an  of- 
fense committed  under  soch  circumstances. 
•  •  •  When  it  is  made  to  appear  that  the 
offense  charged  was  induced  by  a  detective  or 
other  person,  •  •  •  both  the  prosecuting 
officers  and  the  trial  courts  should  carefully 
scmtinise  the  evidence  and  should  permit  no 
conviction  to  be  had,  or,  if  bad,  to  stand,  in 
case  the  offense  was  induced  as  afore- 
said. •  • 

Tbe  principles  announced  In  the  Boblnson 
Case  meet  onr  approval  and  are  applicable 
bere. 

The  Judgmoit  Is  therefore  reversed*  and 
d^endant  Is  granted  a  new  trial. 

CX>RFMAN,  0.  and  GIDEON,  THUBr 
MAN,  and  FBICK,  JJ.,  concur. 

On  Petition  for  Bebearing. 

FRIGS,  J.  Oounsel  for  tbe  state  have 
filed  a  petition  for  rebearlng,  In  which  they 
contoid  that  this  court  erred  in  reversing 
the  Jndgmoit  The  principal  reasons  urged 
for  a  rebearlng  are  that  this  court  "erred 
In  Its  application  of  the  principle  of  law  an- 
nounced in  the  case  of  State  v.  Robinson,  40 
Utah,  448,"  i  and  that  It  also  "erred  In  Its 
conclu^Mi  from  the  evidence  that  If  any 
crime  was  conunitted  it  was  committed  by 
the  witness  Bringhurst  and  not  by  the  de- 
fendant." 

Counsel  Insist  that,  if  the  decision  stands, 
the  state  nill  be  greatly  hampered  both  in 
detecting  crime  and  In  convicting  criminals. 
There  is  no  merit  to  the  contention.  All  that 
Is  held  In  State  v.  Robinson,  supra.  Is  that, 
where  it  is  made  to  appear  that  the  accused 
was  Induced  to  commit  the  alleged  crime  by 
an  officer  of  tbe  law.  which  crime  would  not 
have  been  committed  but  for  the  inducement 
of  such  officer,  tlie  conviction  will  not  be 
permitted  to  stand.  Wbat  amounts  to  such 
an  Inducement  Is  pointed  out  in  that  case. 
Tbe  facts  In  tliat  case  were,  however,  en- 
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tlrely  different  from  fboae  In  this  case.  If 
tbe  defendant  In  this  case  had  been  engaged 
In  some  onlawful  business  or  enterprise,  as 
was  tbe  case  In  State  v.  B4^1nson,  supra,  and 
an  officer  bad  mwely.  In  tbe  course  of  de- 
fendant's business,  asked  blm  to  deal  with 
such  officer  as  he  dealt  with  others,  tbe  case 
would  be  entirely  different  The  defendant 
In  this  case,  was,  however,  not  carrying  on, 
either  directly  or  indirectly,  an  unlawful 
business  or  enterprise;  but  he,  as  we  con- 
strue the  eTidence,  was  by  the  officer  re- 
quested and  Induced  to  do  an  act  constituting 
a  crime  which  he  would  not  have  done  but 
for  the  Inducement  of  the  officer.  The  officer 
thus  induced  the  defendant  to  do  what  be 
would  not  have  done  but  for  such  indocemait. 
An  officer  may  not  Induce  a  boy  to  ccnnmU 
a  larceny  or  a  burglary,  and  then  Insist  that 
the  boy  should  "be  charged  with  the  crime  and 
convicted  upon  such  officer's  statements. 
This  court  has  not  the  slightest  desire  to 
hamper  the  (^cers  In  detecting  crime,  but 
it  cannot  and  will  not  sustain  convictions  for 
allied  crimes  which  would  not  have  been 
committed  bat  for  tbe  Induconent  ctf  tbe 
oiBo&B  Qt  tbe  law. 

Conns^  It  la  true,  contend  that  in  this 
case  the  evldmce  does  not  bear  out  our  oon- 
dlusifm  that  tbe  defendant  was  Induced  to 
ccHDunlt  the  crime  of  which  be  stands  con- 
YiCtaCL  After  again  carefully  coAeiderlng  all 
of  the  evidence,  we  are  still  satisfled  that 
our  former  ctmclusion  is  right  We  could 
subserve  no  good  purpose  by  stating  tbe  evi- 
dence and  the  reasons  which  Impelled  us  to 
arrive  at  that  conduirton  in  tbe, original 
opinion.  If  tlie  rule  stated  in  the  opinion  is 
correctly  Interpreted  and  applied,  there  is  no 
danger  whatever  that  any  officer  of  the  law 
or  prosecutor  will  be  hampered  either  In  de- 
tecting crime  or  in  convicting  criminals.  The 
rule  that  officers  of  the  law  are  not  permit- 
ted to  Induce  acts  constituting  crimes  whidi 
would  not  have  been  committed  but  for  such 
inducement  and  that  convictions  based  upon 
such  inducements  will  not  be  permitted  to 
stand,  is  both  wbolesome  and  salutary  and 
should  be  enforced.  That  is  iHredsely  what 
Is  held  In  the  former  opinion. 

The  petiticNi  for  a  rehearing  should  there- 
fore be,  and  It  accordingly  is,  denied. 

CORFMAX,  C.  J.,  and  WEREH,  GIDKON, 
and  THURMAN,  JJ..  concur. 
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KING  at  al.  V.  STATE  ex  nl.  O'REILLY,  Co. 
Atty.   (No.  1 1484.) 

<Siq>reme  Court  of  Oklahoma.  Sept  13, 1921. 
Behearfaic  Deidod  Not.  S.  1921.) 

fSyUahiu  hy  th«  Cowri.) 

I.  Sohoois  and  sohool  distrlots  «=338— Patltioa 
by  raqaMte  Hnber  of  qaalHIed  votvre  oondl- 
tlo«  praoedeat  to  oalllag  votars'  naoHag; 
aftar  aafllolaaoy  af  pelitlaa  for  rnoaUaB  datar- 
■liad,  aad  majority  praaanl  vota  for  coaaol. 
Idatioi,  aad  diatriot  organlzad,  aanoleaey  of 
•liaabirw  to  patltlti  Mt  to  b*  laqilrad  tato 
oollatarally,  la  abaoMO  of  fraad. 
Article  1,  c  219.  Sesa.  Laws  1913,  author- 
ises the  cotm(7  Buperintendent  to  call  a  meeting; 
of  the  Toters  of  two  or  more  adjacent  districts 
to  determine  whether  such  districts  shall  con- 
solidate, when  petitioned  bj  one-half  of  the  le- 
g»i  voters  residing  in  each  district.   Held,  the 
flHng  of  petitions  signed  by  the  nnmher  of  qual- 
ified persons  us  prescribed  hy  statate,  is  a  con- 
dition precedent  to  the  calling,  of  the  meeting. 
Saa^  farther,  after  the  attffidency  of  the  peti- 
tion has  baas  determined  by  tha  eoonty  anver- 
intendent  and  the  call  iasued  for  aoeh  meet- 
ing, and  a  majority  of  those  present  rote  in  fa- 
Tor  of  consolidation  and  the  consolidated  dis- 
trict is  organized,  in  all  other  respects  accord- 
ing to  law,  in  the  absence  of  fraud,  the  ques- 
tion of  whether  the  petitions  were  signed  by  the 
proper  number  of  qualified  persons  cannot  be 
inquired  into  in  a  quo  warranto  proceeding. 

Z  Sohoola  and  sohool  distrlots  <^39— Statntes 
bald  to  authorize  appeal  fron  ealNag  of  oon- 
aolldatloa  aiaetlan,  and  to  provlda  far  appoal 
fron  order  orgaatrtag  diatrlat 

Section  8,  art  7,  e.  219.  Sess.  Laws  1913 
(section  7781,  Ber.  Laws  1910)  authorizes  an 
appeal  from  the  action  of  the  county  superin- 
tendent in  calling  an  election  for  a  consolida- 
tion of  certain  distrieta,  and  proridea  for  an  ap- 
peal from  the  order  of  the  coimty  snperintand- 
ant  orgonixing  said  district 

Appeal  from  District  Court,  Bfclntosh 
County;  Uark  L.  Boaarfta,  Judge. 

Action  In  tbe  natoro  of  quo  warranto  by 
the  State  of  Oklaboma,  on  the  relation  of 
E.  I.  CBelUy,  Ctnmty  Attorn^  of  Mcintosh 
County,  agalnftt  June  B.  Kln^  and  anothor, 
officers  of  Consolidated  School  District  No. 
1,  and  from  a  judgment  and  order  disor- 
ganizing the  consolidated  district  the  de- 
fendant officers  appeal.  Beversed  and  re- 
manded, with  directions. 

E.  J.  Van  Court,  of  Elufaula,  for  plalnttfCa 
Id  error. 

B.  I.  CBeilly,  of  Eufaula,  for  d^mdant 
in  error. 

McNEILI^  J.  This  is  an  action  In  the  na- 
ture of  quo  warranto  brought  In  the  name  of 
the  state,  upon  relation  cf  the  county  attor- 
ney of  Mclntos*  county,  against  the  officers 
of  consolidated  school  district  Na  1,  to  test 
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tbe  Talidlty  of  ib»  organlzatton  €t  oonsoU- 
dated  sduxd  dlafarlct  Na  1.  and  to  cancel  tht 
bonds  Issued  by  saM  district 

The  material  facts  may  be  summarized  as 
follows :  3Cn  tiie  month  of  March,  1919,  there 
was  filed  with  the  county  superintendent  of 
said  county  frcsn  school  districts  Nos.  24,  46, 
29,  63,  30,  and  part  of  No.  25,  petitions  pur- 
ported to  be  signed  by  more  than  SO  per  cent 
of  ttxe  voters  of  eacli  district  requesting  the 
county  superintendent  to  call  on  election  to 
permit  tbe  voters  to  vote  niwn  the  question 
of  whether  the  districts  should  be  consoli- 
dated. After  the  petitions  were  filed  with 
the  county  superintendent  she  Issued  a  call 
for  an  election  or  meeting  of  the  voters  of 
the  various  districts  as  provided  for  by  law 
for  the  1st  day  of  April,  1919,  and  at  said 
meeting  there  were  229  votes  cast  in  favor 
of  consolidation  and  22  votes'  against  On 
the  2d  day  of  April,  1919,  the  comity  super- 
intendent issued  an  order  declaring  the  old 
districts  disorganized  and  t)ie  otmaoUdated 
district  organized. 

This  case  was  referred  to  a  r^eree,  who 
made  certain  findings  of  fact  and  condn- 
slons  of  law,  and  the  court  approved  the  re- 
port of  the  referee,  and  made  an  order  dis- 
organizing said  consolidated  district  for  the 
reason  the  petition  filed  with  the  county  su- 
perintendent fi*om  school  district  No.  63  was 
not  signed  by  60  per  cent  of  the  voters  of 
said  district  From  said  Judgment  ao  a^teal 
has  been  prosecuted  to  this  conrt 

[1]  For  reversal  there  are  numenras  a» 
slgnmenta  of  error,  but  tbe  case  In  Its  final 
analysis  depends  upon  whether  the  finding  of 
the  county  superintendent  that  the  petition 
from  school  district  No.  63  was  signed  by 
60  per  cent,  of  the  legal  voters  of  said  school 
district  can  be  collaterally  attacked  in  a  quo 
warranto  proceeding,  In  the  absence  of  fraud. 
This  court  has  never  passed  upon  this  iden- 
tical question,  nor  have  we  been  able  to  find 
where  tt  baa  ever  been  proscpted  to  ttiis 
court. 

The  general  rule,  however,  is  stated  In  16 
Cyc.  319,  aa  follows: 

*^e  presentation  of  snob  petition  Is  a  condi- 
tion precedent  to  holding  an  election,  and  it 
mast  be  signed  by  the  number  of  qualified  per- 
sons prescribed  by  tha  statate;  otherwisa  the 
election  wUl  be  void." 

This  court  In  several  cases  has  announced 
this  general  principle  of  law,  to  wit:  School 
District  No.  44  v.  Turner,  13  OkL  71,  73  Pac. 
9S2;  Cleveland  v.  School  District  No.  79,  61 
Ofcl.  69,  151  Pac.  677.  But  In  these  cases 
there  was  no  issue  whether.  If  a  petition  was 
presented  and  the  county  superlnt^dent 
found  It  contained  the  number  of  qualified 
persons  prescribed  by  statute,  said  question 
would  be  subject  to  be  reviewed  In  a  collater- 
al proceeding. 


^s»ror  oUwr  ossw  sas  same  taplo  aad  KBT-NUUBBB  la  all  Key-Nambsrsd  DIgssts  aad  Indczes 
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The  focts  In  OIb  case  come  within  the  ex- 
ception to  the  general  rule,  which  Is  stated 
In  IS  Cyc.  320,  as  follows: 

"But  after  the  suffideocy  of  the  petition  has 
been  passed  upon  by  the  proper  anthority,  and 
the  order  has  been  made,  the  dedsion  is  not 
open  to  collateral  attatA,  eBpecially  where  an 
election  faai  been  held  under  the  order  and  in 
other  respects  according  to  law." 

The  same  rule  la  stated  In  20  C  J.  95, 
as  follows: 

"Where  the  officer  with  whom  it  is  filed  has 
authority  to  hear  and  determine  the  Buffideucy 
and  validity,  bis  decision  thereon  is  final,  unless 
sach  decision  has  been  fraudulently  or  corruptly 
made  or  procured  or  unless  he  has  been  guilty 
of  abuse  of  discretion.'* 

The  case  supporting  this  propodtl(»i  Is 
Ryan  Varga,  37  Iowa,  78,  where  the  court 
stated  as  follows : 

"After  township  trustees  have  passed  upon 
the  Bufflcienc7  of  a  petition  presented  to  them, 
calling  for  an  election  to  dedde  the  question  of 
levying  a  tax  In  aid  (rf  the  construction  of  a 
railroad,  and  the  election  bas  been  ordered,  and 
the  tax  voted  and  levied,  the  validity  of  such 
tax  cannot  be  assailed  on  the  ground  that  the 
petition  was  not  signed  by  one-third  of  the  resi- 
dent taxpayers. 

"The  trustees  having  jurisdiction  to  deter- 
mine that  question,  their  dedsion  cannot  be  col- 
laterally assailed,  but  like  any  other  judidal  de- 
termination remains  conclusive  until  reversed 
or  set  aside  by  writ  of  error,  certiorari,  or  oth- 
er direct  proceeding  provided  by  law. 

This  decUon  has  Keen  followed  axid  cited 
by  the  Supreme  Court  of  lowm  in  a  long  line 
of  cases,  lieing  cited  and  approved  In  the 
case  ot  State  ex  reL  Ondlra  t.  Bowe,  187 
Iowa,  1116.  176  N.  W.  82.  The  court  stated 
as  follows : 

"Where  jurisdiction  to  call  an  election  on  the 
question  of  formation  of  a  consolidated  school 
district  baa  attached,  subseQueat  mistakes  and 
irregularities  in  the  manner  and  method  of  the 
call  made  and  election  held  does  not  oust  the 
JurisdictioD,  and  errors  so  committed  are  to  be 
corrected  by  appeal  if  provided  for,  and  not  by 
quo  warranto." 

In  the  case  of  State  v.  Mackln,  Ql  Mo.  App. 
209,  the  court  stated  as  follows: 

"Where  a  tribunal,  though  inferior,  or  a  min- 
isterial board,  is  requested  to  find  the  existence 
of  a  fact  in  pais  in  order  to  warrant  it  to  do 
what  it  does,  it  will  not  be  presumed  to  over- 
throw its  jurisdiction  in  the  silence  of  the  rec- 
ord that  the  fact  did  not  exist,  but  that  it  did 
exist,  until  the  contrary  is  made  to  appear  in  a 
direct  proceeding.** 

The  law  relating  to  ttie  formation  of  con- 
solidated school  districts  Is  found  In  article 
7.  c.  210,  session  Laws  1013.  Although  there 
have  been  some  amendments  to  the  law  re- 
lating to  consolidating  districts,  none  of  the 
amendments  are  material  in  this  case.  Sec- 


tion 1  of  article  7  provides  that,  upoo  peti- 
tions signed  by  one-half  of  the  voters  resid- 
ing in  each  district,  the  county  saperlntend- 
ent  may  call  a  meeting  of  the  voters  for  the 
purpose  of  voting  for  or  against  establidilng 
a  consolidated  district 

[2]  Section  8  of  article  7  of  said  chapter 
219,  Session  Laws  1913,  provides : 

"In  all  matters  relating  to  consolidated  sdiool 
districts,  not  provided  for  In  the  preceding  sec- 
tions, the  law  rdating  to  school  districts  sliall 
be  in  force  where  said  lam  are  vpUcable.** 

Section  7781,  Bevlsed  Laws  1910^  provides 
In  substance  that  any  person  feeling  a^priev- 
ed  in  tlw  formation  or  alteratlim  of,  or  re- 
fusing to  form  or  alter,  school  districts  aball 
have  a  right  to  appeal  to  the  board  of  coanty 
commissioners.  By  construing  these  two  sec- 
tions together,  If  a  petition  is  filed  with  the 
county  snp^ntendent  and  the  county  su- 
perintendent finds  the  petltira  cratalned  <me 
half  of  the  legal  voters  of  each  of  said  dis- 
tricts, and  cftlla  a  meeting  of  the  voters;,  any 
perscm  feeling  aggrieved  therein  could  ap- 
peal from  «ald  ordn  of  the  county  superin- 
tendent to  the  county  commlsstonera,  and 
there  tbe  qtiestlon  of  whether  the  petition 
was  snffl<dent  could  be  tested  and  tried  beftwe 
said  board.  The  Uw  also  pomits  an  ap- 
peal fnmi  ttie  board  of  county  commissioners 
to  the  district  eonr^  and  from  time  to  tills 
court. 

This  court  in  Uio  case  of  Wotdsey  t.  Nel- 
son. 43  OU.  07,  141  Pac.  486.  In  the  aeoond 
syllabus  of  said  case,  stated : 

"That  the  acts  authorized  by  these  two  sec- 
tions [sections  7780  and  7781],  considered  to- 
gether, are  In  their  nature  quasi  jndidal,  and 
that  upon  an  appeal  from  the  action  of  tin 
county  commlsrioners  to  the  district  court  the 
district  court  has  jurisdiction  to  try  said  nat- 
ter de  novo." 

Upon  the  same  prlndple.  If  we  constme 
section  1,  art  7,  c.  219,  and  section  7781  of 
Revised  Laws  1010  together,  the  acts  of  the 
county  superintendent  in  passing  upon  the 
sufficiency  of  the  petition  would  be  quasi  Ju- 
dicial, and  not  a  ministerial  act,  and  u  ap- 
peal would  He  from  her  order. 

This  court  in  the  case  of  School  District 
68,  Noble  County,  v.  WoiUngford,  170  Pac 
901,  held  that  section  7781.  B.  U  1010,  was 
applicable  in  a  case  where  certain  portions 
of  a  consolidated  district  were  attonpting 
to  be  detached  from  a  consolidated  district, 
and  in  that  case  an  aivaal  was  prosecuted 
from  an  action  of  the  county  superintendent 
to  the  tHMird  of  county  commlsslonen,  and 
from  the  board  of  county  commissioners  to 
the  district  court,  and  from  there  to  this 
court  If  we  apply  the  law  announced  above 
to  the  fiicte  In  the  case  at  bar,  when  the 
county  superintendent  made  an  order  calling 
the  meeting  of  the  voters,  he  necessarily 
had  to  decide  that  the  petition  contained  one- 
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half  of  tiw  1^1  Toten  of  tbe  dlatrlet,  and 
any  iwraon  feeling  aggrieved  could  hare  ap* 
pealed  from  said  order  to  the  connty  commis- 
sioners; but  no  appeal  waa  taken.  Having 
failed  to  appeal,  the  order  is  not  subject  to 
attack  in  this  proceeding  In  the  absence  of 
fraud.  We  think  the  rule  la  well  settled 
where  parties  are  granted  the  right  of  ap- 
peal from  a  judgment  upon  a  question  of 
fact,  and  for  an  opportunity  to  be  heard, 
and  where  they  fail  to  exercise  that  oppor- 
tunity, they  cannot  thereafter  attack  the 
finding  upon  a  question  of  fact.  In  a  collater- 
al proceeAog. 

Counsel  for  defendant  in  error  relied  up- 
on the  cases  of  Board  of  County  Commlsaltm- 
era  of  Grady  Connty  T.  Davis,  99  Kan.  1, 
160  Pac.  681,  Hovey  v.  Barker,  45  Kan.  699, 
26  Pac.  691,  and  County  Attorney  ex  rel. 
Lewis  V.  KjEBleston,  34  Kan.  714,  10  Pac.  3, 
and  numerous  other  cases,  but  this  line  of 
eases  can  all  be  distinguished  from  the  case 
at  bar.  It  would  aerve  no  useful  purpose  to 
enter  Into  a  long  discussion  in  dlsUngulsh- 
ing  these  capes,  but  a  reading  of  the  cases 
readily  discloses  the  facts  are  so  materially 
different  they  are  not  authority. 

For  the  reasons  stated  the  Judgment  of 
the  trial  court  is  reversed  and  remanded, 
with  instructions  to  set  aside  the  Judgment 
of  the  trial  court  and  take  such  other  and 
further  proceedings  not  inconsistent  with  the 
^ewB  herein  expressed. 

HARRISON.  C.  J.,  and  PTTCHTORD. 
JOHNSON.  BI/nNO.  KBNNAMBB,  and 
NICHOLSON,  JJ^  oracnr. 


BROOKS  «taL  V.TUCKER  at  al.  (No.  10884.) 

(Supreme  Court  of  OUafaoma.  June  28,  19S1. 
JOehearing  Denied  Nov.  1,  1921.) 

(SvttabuM       the  Court.) 

1.  Gaardlaa  aari  ward  9»I05(I)— OuanHaa's 
fraadulaDt  sale  aiay  be  sat  asWe  uaieaa  prop- 
arty  baa  paaaad  to  boaa  Ada  parohaaer. 

Where  a  guardian  sella  the  lands  of  his 
warda  upon  a  aecret  nnderstandicg  that  the 
purchaaer  shall  not  pay  for  the  same,  but  BbaU» 
after  confirmation  of  tba  aale  and  delivery  of 
gnardian's  deed,  seen  re  a  loan  upon  tbe  lands, 
torn  the  money  over  to  the  guardian,  and  then 
deed  tbe  landa  to  the  wife  of  the  guardian,  such 
a  Bale  conatitotea  a  fratid  upon  the  estates  of 
the  wards,  and  the  sale  may  be  set  aside  in 
BO  action  by  tbe  wards  against  such  purchaaer 
except  where  the  title  to  the  landa  haa  vested 
in  a  bona  fide  purchaser. 

2.  Gaardlaa  and  ward  ^108, 175— Laod  fraud- 
aleatly  aold  by  guardlaa  vaata  In  bona  fide 
parchaaer,  and  ward'a  rameily  la  on  guardlan'a 
bead. 

"Where  tbe  lands  of  minors  have  been  sold 
by  their  guardian  in  consummation  of  a  fraud- 


ulent agreement  between  the  guardian  and  tbe 
purchaser,  and  tbe  probate  procedure  under 
which  audi  aale  waa  made  ia  regular,  tbe  title 
of  the  property  aold  under  such  sale  vests  in 
a  bona  fide  purchaser  of  the  grantee  at  such 
aale  without  notice  of  the  fraudulent  agree- 
ment; the  remedy  of  tbe  wards  is  an  action 
agaicBt  tbe  guardian  and  his  bonds  for  the 
amount  of  their  damage  resulting  from  the 
fraudulent  aala.  Berry  t.  Ttdleaon  at  uz.,  172 
Pac  630. 

3.  Vaodor  aad  porchasar  «=»220,  344— ^'Baaa 
Mo  porctaaaor"  defined;  ovIdaMO  bald  t* 
ahow  land  waa  la  baada  of  boaa  fid*  par- 

chaaar. 

Tbe  essential  elements  which  constitute  a 
bona  fide  purchaser  are  a  valuable  coDsidera- 
tlon,  tbe  abaence  of  notice,  and  tbe  presence 
of  good  faith.  The  evidence  examined  In  this 
cauae,  and  the  pnrehaaer  JMd  to  be  a  bona  fide 
purchaser. 

[Eld.  Note.— For  other  definltiona,  aeo  Words 
and  Pbraaea,  Firot  and  Second  Sariaa,  Bona 

Pide  Purchaser.] 

Appeal  from  District  Court;  JeSerscm 
County;  Cham  Jones,  Judga. 

Action  by  the  Boston  Mutual  Ufa  Insur- 
ance Company,  a  cwporatlon,  against  Caa- 
sie  Eaiea  Tucker  and  Oeone  Wilson  Tuck- 
er, minor  defendants,  Bl  O.  Tucker,  legal 
guardian,  Nmna  Simons,  George  Simons,  P. 
H.  Brooks,  Blanche  Brooks,  and  otfaws,  for 
foreclosure  of  real  estate  mortgage.  OasslB 
Ellen  Tucker  and  Ge<nrg»  Wilson  Tut&er,  mi- 
nor defendants,  filed  cross-petition  against 
plaintifr  and  P.  H.  Bro<^  and  Blanche 
Brooks,  defendants.  Judgmrat  in  favor  of 
the  plaiutlfF.  foreclosing  the  mortgage,  and 
in  favor  of  the  defendants  Cassie  EUlen 
Tucker  and  George  Wilson  Tu<^er  upon 
their  cross-petition  against  the  def«idantB 
P.  H.  Brooks  and  Btandie  Brooks,  decreeing 
cancellation  of  a  deed,  P.  H.  Brooks  and 
Blanche  Brooks  appeal  from  the  Judgment 
decreeing  cancellation  of  deed.  Beversed 
and  remanded,  with  directions  to  enter 
judgment  In  favor  of  P.  H.  Brooks  quieting 
title,  subject  to  mortgage,  of  Boston  Mutual 
Life  Insurance  Company. 

H.  A.  Ledbetter,  of  Ardmore,  and  Guy 
Green,  of  Waurika,  for  plaintiffs  In  error. 

T.  B.  Orr,  IT.  S.  Probate  At^.,  and  Moore 
&  West,  all  of  Ardmor^  for  defendants  in 
error. 

KEXNAKfEB.  J.  The  Boston  Mutual  Ufe 
Insurance  Company  instituted  this  action 
In  the  district  court  of  Jefferson  county 
against  Noma  Simons,  George  Simons,  Cas- 
sie Ellen  Tucker,  a  minor,  George  Wilson 
Tucker,  a  minor,  P,  H.  Brooks.  Blanche 
Brooks,  and  others,  to  foreclose  a  mortgage 
executed  by  Noma  Simons  and  George  Si- 
mons upon  certain  lands  allotted  to  Cassie 
Ellen  Tucker  and  George  Tucker,  minors. 


>ror  otlMr  easia  asa  hom  tople  aod  KET-NUUBER  In  all  Ker-Nambacad  Dlseau  and  Indtxaa 
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and  members  of  the  Otiekasaw  tribe  of  In- 
dians, oC  the  unreBtrteted  daas.  It  ai^>ears 
from  the  pleadings  and  eridence  Introdnced 
In  the  trial  of  the  cause  that  the  lands  In 
controversy  were  owned  In  fee  simple  by 
Oasate  EHm-  Tucker  and  George  Wilson 
Tucfker,  minors;  that  B.  O.  Tucker,  as  the 
legal  guardian  of  said  minors,  sold  the  lands 
through  a  probate  sale  to  George  Simons; 
that  the  probate  sale  in  all  respects  appear- 
ed regular.  Simons,  the  purdmser  at  the 
probate  sale,  in-  a  few  days  after  the  lands 
had  been  conveyed  to  him  by  guardian's 
deed,  executed  a  mortgage  to  the  Deming 
luTestment  Company  to  secure  a  loan  of 
$1,100;  that,  after  haying  received  the 
money  on  said  loan  and  turned  the  money 
over  to  the  goardtan,  B.  O.  Tucker,  be  deed- 
ed the  lands;  which  he  had  purchased  at  the 
guardianship  sale  to  Victoria  Tu<^r.  the 
wife  of  the  guardian;  that  the  deed  made 
by  Simons  to  the  wife  of  Tucker,  the  guard- 
ian, was  about  60  days  from  the  time  that 
Simons  had  purchased  the  land  at  the 
guardianship  sale. 

33ie  Deming  Investment  Company  had 
atAA  the  loan  to  the  Bo6t<m  Mutual  Life  In- 
surance Company,  the  plaintiff  In  this  ac- 
tloiL  It  iB  undisputed  tMt  Tuc^,  the 
guardian,  bad  made  an  agreonent  with  Si- 
mons to  purdiase  the  landa  at  0ie  guardlan- 
8h^  sale,  and  to  secure  a  loan  upon  said 
lands  and  then  reconToy  them  to  him  or  his 
wife.  After  Simons,  the  purchaser,  had  w- 
cnred  the  loan  and  deeded  the  lands  to  Vic- 
toria TnckCT,  the  wife  of  the  guardian,  Vic- 
toria Tudtor  and  ber  hmband.  B.  O.  Tuck- 
er, the  guardian,  executed  a  deed  purport* 
ing  to  convey  the  lands  to  Boy  Evaiu,  and 
Boy  Brans  sold  the  lands  to  P.  H.  Brooks, 
one  of  Uie  defttidants  In  this  action,  and 
whose  title  Is  attained  by  the  Tudcer  minor 
dafeodants  herein. 

Cassle  Ellen  Tucker  and  George  WUsoo 
Tudwr,  tbe  minor  defendants,  filed  answw 
and  cross-p^tlon  pleading  that  the  sale 
made  by  th^  guardian,  B.  O.  Tndcer,  to 
George  Simons,  was  void  on  account  <^  ilie 
fraud  practiced  by  the  guardian  and  pur- 
chaser at  said  sale;  charged  the  Boston 
Uutual  Life  Insurance  Company,  plaintiff  in 
the  action,  and  P.  H.  Brooks,  who  was  as- 
serting Otle  to  the  property,  with  actual 
notice  of  the  ft^ud  perpetrated  in  the  pro- 
bate sale  of  the  property,  and  prayed  the 
judgment  of  the  court  quieting  their  title  to 
the  pr(^}erty.  Judgment  was  rendered  fore- 
closing the  mortgage  of  the  Boston  Mutual 
Life  Insurance  Company.  The  trial  court 
held  that  the  Boston  Mutual  Life  Insurance 
Company  was  an  incumbrancer  without  no- 
tice of  the  fraud  committed  in  the  sale  of 
the  property  by  the  guardian,  but  judgment 
was  rendered  In  favor  of  the  minor  defend- 
ants m  their  cross-petition  decreeing  a  can- 


cellation of  file  deed  <*eculed  hrnojVnam 
to  P.  H.  Brooks^  decre^ng  the  defendant 
Brooks  to  have  no  Interest  In  tbe  pnqierCy. 
The  defendant  P.  H.  Brooks  and  Blanche 
Brooks,  his  wife,  have  appealed  to  this 
court  and  have  assigned  numerous  grounds 
of  error. 

[1]  There  Is  <mly  one  question  to  be  de- 
termined this  court  in  order  to  dispose  of 
this  appeal.  The  question  is  whether  or  not 
the  plaintiff  in  error  P.  H.  Brooks  was  an  In- 
nocent purchaser  of  the  prt^rty  In  contro- 
versy. Upcm  an  examination  of  tlu  evidence 
found  in  the  record,  It  appears  uat  P.  H. 
Brooks  purchased  the  lands  In  controversy 
from  Roy  Evans,  paying  Roy  Evans  the  sum 
of  $3,500  in  property,  which  consisted  of  tbe 
home  of  P.  H.  Brooks  and  wife,  located  in 
Temple,  and  other  property;  that  P.  H. 
Brooks  assumed  the  loan,  which  had  been 
placed  upon  the  land  by  George  Simons,  the 
purchaser  at  the  guardianship  sale;  that 
the  consideration  paid  by  Brooks  was  a  fair 
value  tor  the  land;  that  Brooks,  prior  to 
dosing  the  deal  for  the  purchase  of  the 
land,  requested  an  abstract  of  the  title, 
which  was  furnished  to  him,  and  he  sent  his 
wife  from  Temple,  Okl,,  to  Lawton,  where 
he  bad  formerly  lived,  and  submitted  the 
abstract  to  McElhoes,  Ferris  A  Rhlnefbrt, 
lawyers  of  that  city,  for  an  opinion  as  to 
whether  or  not  Evans  could  convey  him  ti- 
tle ;  that  these  attorn^  wrote  a  lettw,  In 
whtcb  tbar  expressed  the  opinion  tbat  ttie 
title  to  the  land  was  absolutely  good,  nme 
Is  no  evidence  In  the  reoi»d  irtildL  In  any 
way  teida  to  show  that  Brooks  in  purchas- 
ing the  lands  bad  actual  notice  (tf  tbe  fraud 
committed  by  the  guardian  and  purchaser 
in  the  probate  sale.  The  record,  however, 
does  disclose  that  the  probate  attorney  has, 
with  great  vigilance,  prosecuted  this  acdon 
to  recover  the  lands  for  these  minors,  and 
while  he  Is  to  be  oommended  for  endeavor- 
ing to  protect  the  interest  of  these  minor 
defendants,  we  are  of  the  opinion  tbat  his 
efforts  should  be  devoted  to  another'  action 
against  the  guardian,  B.  O.  Tucker,  and  the 
sureties  upon  his  guardian  bonda;  and,  un- 
doubtedly, grounds  exist  for  removal  pro- 
ceedings against  B.  O.  Tucker  as  guardian 
for  his  children,  but  the  testimony  of  B.  O. 
Tucker  shows  that  he  is  still  the  legal 
guardian. 

[2]  The  statutes  In  force  in  this  state  reg- 
ulating the  sale  of  minors*  property  contem- 
plates that,  upon  a  return  of  a  sale  having 
been  filed  by  a  guardian,  the  return  of  sale 
will  be  under  order  of  the  court  set  for  hear- 
ing at  a  future  date;  at  such  time  the 
county  court,  sitting  in  probate,  will  have  a 
full  and  complete  hearing  as  to  the  acts  of 
the  guardian  in  conducting  the  sale.  The 
hearing  on  the  return  contemplates  that  the 
court  will  bear  testimony  offered  in  support 
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of  the  return  of  sale,  and  that  !f  after  a  full  record  shows 
bearing  the  testimony  shows  that  the  sale 
has  been  fairly  conducted  and  the  property 
sold  for  its  fair  cash  value,  and  the  guard- 
ian has  In  all  his  acts  conducted  the  sale 
as  provided  by  law,  the  court  will  eater  an 
order  conQrmlng  the  sale.  The  law  contem^ 
plates  that  the  court  must  be  satlsfled  from 
credible  testimony  adduced  on  the  hear- 
ing of  the  return  of  the  sale  that  the  same 
has  been  conducted  In  accordance  with  the 
statutes  and  a  fair  value  paid  for  the  ivop- 
erty,  and  the  decree  confirming  the  sale  Is  a 
solemn  Judgment  of  the  court  vouching  for 
the  truthfulness  of  all  of  the  essential  facts 
necessary  to  constitnte  a  valid  sale.  Pur- 
chasers In  dealing  with  this  class  of  land 
have  a  rl£^t  to  assume  that  the  conrt  has 
taltfaAilly  performed  his  duty,  and  there  la 
no  excuse  for  the  existence  of  these  fraudu- 
lent and  sham  sales,  except  that  gross  neg- 
lect of  duty  on  the  part  of  courts  wterlng 
ttie  decrees  of  confirmation  In  this  class  of 
sales.  No  court  should  ever  confirm  a  sale 
made  by  a  guardian  until  the  judge  thereof 
!■  convinced  by  credible  testim<niy  that 
the  proper^  bas  been  sold  for  a  fair  value 
and  the  money  paid  to  the  goardlan  or  de- 
posited wltb  tbe  conrt  for  tbe  guardian. 
Bnt  where  mtnors  have  been  defnnded  by 
tEHndulMt  sales  of  their  lurop^ty,  they  are 
not  without  a  remedy,  but  they  have  a  cause 
of  action  against  tbe  guardian  and  big 
bondsmen  on  the  general  and  special  sales 
bonds  to  tlie  extent  of  their  damages  on  ac- 
count of  tbe  frand  committed  by  the  guard- 
Ian  In  making  the  sale;'  and  the  Judges  of 
county  courts  who  negligently  make  a  prac- 
tice of  Informally  approving  such  sales  are 
Incompetent  to  hold  an  ofBce  of  trust,  and 
should  be  removed  from  oCBce.  It  is  In- 
equitable to  make  bona  fide  purchasers  of 
the  property  at  such  sales  sufTer  on  account 
of  the  wrongs  ctmimitted  by  such  guardians 
and  courts. 

It  Is  true  that  In  suits  brought  to  set  aside 
conveyances  obtained  by  fraud,  and  the 
fraud  clearly  appears,  the  conveyances  will 
be  set  aside  as  between  the  parties,  but 
wh^e  the  rights  of  third  persons,  who  are 
purchasers  without  notice  for  a  valuable 
condderatlon,  hare  Intervened,  tbe  same 
cannot  be  disregarded,  but,  ac(»rdlng  to  the 
rules  of  equity,  must  be  protected  If  the  ti- 
tle to  property  In  this  state  is  to  command 
respect  and  confidence.  Fletcher  v.  Peck,  10 
tJ.  S.  (6  Cranch)  132,  3  L.  Ed.  177 ;  Morrow 
V.  Graves  et  al.,  77  Cal.  218,  19  Pac.  489. 

[3]  In  the  case  at  bar  the  plaintiff  In  er- 
ror parted  with  the  title  to  his  home  and 
practically  all  of  the  property  he  possessed, 
and  after  sending  his  wife  several  miles  to 
secure  the  opinion  of  a  firm  of  lawyers  that 
he  had  the  ulmmt  oonfldenee  in  and  tbe 
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that  an  ex-member  of  Con- 
gress aK»arg  as  a  member  of  the  firm  of 
lawyers  that  approved  the  title.  No  doubt 
that  the  Brookses  had  known  these  lawyers 
for  years,  and,  being  advised  that  the  title 
was  good,  acted  In  the  best  of  faith  in  part- 
ing with  the  earnings  of  a  lifetime  In  order 
to  secure  a  tract  of  land  upon  which  to 
make  a  home.  The  average  man  would  not 
do  more  than  the  Brookses  did  In  this  case. 
For  years  on  the  east  side  of  the  state  land 
titles  have  been  a  very  much  mooted  ques- 
tion with  the  best  of  lawyers,  and  to  say 
that  the  Brookses,  unlearned  In  the  niceties 
of  the  law,  should  have  analyzed  the  pro- 
bate proceedings  in  the  sale  of  these  lands, 
and  determine  whether  or  not  the  county 
court  of  Jefferson  county  was  pwmlttlng 
guardians  and  lAam  porctaasers  to  ll^tly 
commit  frauds,  would  be  ai^Iytng  an  lne(iui- 
taWe  role  of  exaction  to  them.  We  beUeve 
the  rule  announced  by  Justice  Owen  In  the 
case  of  Berry  v.  Tolleson,  172  Pac.  «31  (not 
yet  offldally  reported),  to  be  founded  upon 
reason  and  supported  by  the  authorities. 
The  opinion  in  part  is  as  follows: 

"We  hove  the  same  condition  as  if  there 
was  no  consideration  whatever  passed  from 
Tolleson  to  the  guardian,  or  if  the  guardian, 
after  receiving  the  money,  had  misappropriated 
"■    He  is  liable  under  his  bond  to  the  minora 


it 


to  the  extent  of  their  damage  aa  the  result  of 
this  fraud.  The  statote  requires  a  bond  to  cov- 
er the  proceeds  of  the  sale  in  addition  to  the 
general  bond  of  the  guardian,  and  was  enact- 
ed to  meet  conditions  arising  from  jnst  soch 
frand  as  appears  here.  This  bond  contem- 
plates a  sale  being  conducted  as  provided  by 
law.  It  covers  the  collection  and  retention  of 
the  purchase  price.  If  the  guardian  fails  to 
collect,  or,  after  collecting,  falls  to  retain  the 
parchaae  price,  the  liatnli^  accrues  upon  his 
bond.  Dmileavy  v.  Mayfidd,  ISS  Pac.  1145; 
Allison  V.  CroDmiey,  supra  [166  Pac  691] ;  In 
re  Potter's  Estate.  249  Pa.  168,  94  Atl.  465, 
U  R.  A.  1&16A.  637.  •  •  *  Probate  sales 
in  this  state  are  entitled  to  the  same  faith  and 
credit  of  any  judicial  sale,  and  will  not  be  set 
aside  aa  against  an  innocent  purchaser  on 
proof  of  secret  agreements  between  the  guard- 
ian and  the  original  purchaser,  which  are  not 
disclosed  by  the  record  and  cannot  be  ascer- 
tained by  such  investigation  aa  would  ordi- 
narily be  made  by  a  reasonably  prudent  per- 
son." 


The  cause  Is  reversed,  and  rrananded  to 
the  district  of  Jefferson  county,  with  direc- 
tions to  the  court  to  enter  Judgment  In  favor 
of  P.  H.  Brooks  quieting  his  title  to  the 
lands  in  controversy,  subject  to  the  mort- 
gage of  Boston  Mutual  Life  Insurance  Com- 
pany. 


HARBISON.  C.  J.,  and  JOHNSON,  MHX- 
ER,  and  EI/riNO.  JJ-t  concur. 
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ROGERS  V.  BENFORD.    <No.  10037.) 

(Supreme  Court  of  Oklaboma.    Oct  4,  1921. 
Behearins  Denied  Not.  1,  1921.) 


fSyttabtu  by  th0  Court.) 

1.  Chattel  Mortgages  «=3l76(6)— Where  evl- 
denoe  teada  to  show  wrongfel  ttUeg  by  mort- 
gagee, overrulliig  defemlaiifa  denurrer  tv 
•videaoe  l»  aot  error. 

'  In  an  action  acainat  a  chattel  mortfacee 
for  wrongful  conversion  of  mortsaied  property 
It  ia  not  error  to  overrule  a  demurrer  to  the 
evidence  where  it  atronglr  tends  to  show  the 
taking  and  selling  of  the  mort^iged  property 
was  wrongful. 

2.  New  trial  «S3>4I(I)-Fall«r*  to  show  snh- 
staatlal  errors  heU  to  wwrut  overnllns 

of  motloa. 

In  an  action  by  mortgagor  against  mort- 
gagee for  wrongful  conversion  of  mortgaged 
property,  where  there  are  no  substantial  er- 
rors committed  in  the  admission  or  rejection  of 
testimony,  nor  in  other  proceedings,  and  the  is- 
sues made  by  the  pleadings  are  pr<verly  submit- 
ted to  the  jury,  and  no  substantial  error  as  to 
any  part  of  the  proceedings  are  made  to  ap- 
pear, it  is  not  error  to  overrule  motion  for  new 
trial 

3.  Chattel  mortgages  «=>I76(6)— Where  evi- 
deace  shows  the  taking  wrongful,  as  a 
natter  of  law,  the  court  may  so  iBstmot, 
llnltlng  Jury  to  question  of  damages. 

In  an  action  for  wrongful  conversion  of 
mortgaged  property,  where  the  undisputed  facts 
show,  as  a  matter  of  law,  that  the  taking  of 
the  property  and  conversion  of  same  were 
wrongful,  it  ia  not  error  for  the  court  to  In- 
struct  the  jury  that,  as  a  matter  of  law,  the 
taking  was  wrongful,  and  that  the  only  thing 
left  for  the  jury  to  determine  was  the  ez- 
tnit  of  plaintilTe  damagea,  if  any,  and  the 
amount,  if  anything,  he  ahould  recover. 

4.  Chattel  nortgagss  «=9l69— Dafeadaaf  s  acts 
held  to  eoBstitute  wroagfnl  eonversion  by 
■ortgagee. 

Where  the  undisputed  facts  show  that  the 
talcing  and  coDTersion  of  mortgaged  property 
were  done  under  the  following  circumstances: 
First,  refusing  to  accept  any  payment  un- 
leaa  all  was  paid;  second,  by  informing  mort- 
gagor that  he  bad  better  turn  the  property 
all  over  to  Um,  mortgagee,  and  get  out  of  It 
the  best  he  could;  third,  by  informing  the 
mortgagor  that  if  he  did  not  turn  all  of  the 
property  over  to  mortgagor  that  he  would  start 
criminal  proceedings;  fourth,  by  starting  crim- 
inal proceedings  and  having  mortgagor  arrett- 
ed snd  put  in  jail  for  an  alleged  criminal 
chaise,  which  there  waa  no  evidence  to  sustain; 
fifth,  taking  possession  of  the  property  un- 
der a  void  order  of  r^evin,  and,  in  the  mean- 
time, selling  such  property  and  appropriating 
the  proceeds  to  the  mortgagee's  own  benefit— 
ancfa  drcomatasces  constitute  a  wrongful  con- 
veraion. 


5.  Chattel  mortgaget  ^ssi  176(5)— Mortgager 
may  recover  exemplary,  In  addition  to  aotnal, 
damages  from  mortgagee  for  wroagfnl  ooa- 

verslon. 

In  an  action  for  wrongful  conversion,  the 
mortgagor  may  recover  exemplary  damages 
for  such  wrongful  conversion  in  addition  to  the 
actual  damages  sustained. 

6.  Appeal  and  error  $=:3l070(I>— Where  evi- 
dence sustains  each  of  two  causes  of  action, 
there  will  be  no  reversal,  although  tlie  ver- 
dict Is  geaeral. 

Where  there  are  two  causes  of  action,  one 
for  damages  for  wrongful  conversion  and  one 
for  damages  for  malicious  prosecution  and  im- 
prisonment, and  the  evidence  in  cneh  cauae  of 
action  is  sufficient  to  enatidn  the  ver^et,  the 
judgment  will  not  be  reveraed,  altbongh  the 
verdict  be  generaL 

Appeal  from  District  Court,  Lincoln  Ooim- 
ty ;  Cbas.  B.  Wilson,  Jr.,  Judge. 

Action  by  J,  A.  Benford  against  Qeorge  B. 
Rogers  for  damages  for  wrongful  conversioD 
and  malicious  prosecution.  Verdict  and  Judg- 
ment tor  plaintiff,  and  defendant  appeals. 
Affirmed. 

Jarrett  &  Speokanan,  «C  Ghandla*  Cor 

plaintiff  in  error. 

Thos.  O.  Andrews  and  Emery  A.  Foeteft 
both  of  Ohandlw,  for  defendant  in  error. 

HARRISON,  O.  J.  Tbls  was  an  action  by 
J.  A.  Benford  against  George  B.  Rogers  for 
wrongful  conversion  of  property  consisting  of 
a  cotton  crop  and  a  span  of  mules  and  for 
damages  for  malicious  prosecution.  Tbe  action 
grew  out  of  the  following  circumstances :  In 
the  spring  of  1816  Rogers  owned  a  mule  which 
he  proposed  selling  to  Benford.  Benford  was 
a  negro  farmer.  He,  in  substance,  told 
Rogers  that  be  could  not  buy  the  mule  unless 
he  could  buy  two  and  would  be  compelled  to 
buy  both  of  them  on  tima  They  finally  agreed 
upon  a  mule  belonging  to  one  Ellis.  Rogers 
bought  the  mule,  or  at  least  the  mule  was 
obtained  on  the  strength  of  Benford  giving 
Ms  note  for  $S5  and  Rogers  signing  same  as 
security.  This  note  was  made  due  October 
1, 1916.  Rogers  then  sold  both  mules  to  Ben- 
ford, taking  Benford's  note  for  $165,  and 
taking  a  mortgage  on  tbe  two  mules  and  Ben- 
ford's  cotton  crop  for  that  year  as  security. 
Benford  thus  seems  to  hare  bera  bound  for 
the  price  of  three  mules  and  had  bought  only 
two.  He  was  on  the  Rogers  note  for  $165, 
the  price  of  both  mules,  and  had  botb  mules 
and  his  cotton  crop  mortgaged  to  secure  the 
note  to  Rogers.  When  the  notes  became  due 
they  were  not  paid,  but  a  few  days  before 
the  mortgajre  note  for  $165  was  due  Rogers 
went  to  Benford  and  d«nanded  payment 
Benford,  in  substance,  told  Rogers  that  he 
had  not  picked  his  cotton,  but  would  pick 
it  and  sell  It  and  apply  it  on  the  note  as 
fiist  as  be  got  the  money :  also  that  scnne  othw 
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oottOD  comli^  to  B«nford  from  a  subtenant 
had  been  picked,  and  Benford  would  apply 
the  proceeds  of  that  toward  paying  the  in- 
terest on  ttie  notes.  To  this  Rogers  r^led, 
**If  you  do  not  bare  it  alt,  you  need  not  pay 
none."  Snbseqnent  to  this,  and  possibly  on 
Oie  same  day.  Benford  went  into  an  attor^ 
ney'B  office  where  Bogers  was,  and  sune  far- 
ther oooTersation  was  bad  between  them. 
In  which  Benford  testlfled  that  Rogers  said 
to  him: 

"To«  better  turn  eTerything  you're  got  OTer 
to  me  and  get  out  of  it  the  best  you  can. 
*  *  *  If  you  don't  turn  It  over,  I  will  start 
proceedings  right  away" 

— and  in  answer  to  the  ftarther  qnestlan  of 
his  attorney: 

*'Q.  What  else  did  he  sayT  A.  He  £dn't 
look  right,  and  I  got  away  from  him." 

On  the  following  day  Rogers  procured  an 
order  of  replevin  frcmi  the  Justice  court,  and 
from  the  same  justice  procured  a  warrant 
for  Benford's  arrest.  Benford  was  arrested 
and  talien  to  Chandler  and  placed  in  jail, 
and  Rogers  took  possession  of  Benford's 
mnles  and  cotton  crop  under  the  order  of 
replevin  and  later  had  the  mnles  and  cotton 
sold  at  public  auction  and  appropriated  the 
proceeds  to  his  own  benefit  A  trial  was  had 
in  the  same  Justice  court  of  the  criminal 
charge  against  Benford  for  selling  mortgaged 
proper^  and  Benford  discharged;  the  facts 
discloalog  that  he  had  not  sold  any  mort- 
gaged property.  He  was  also  charged  with 
removing  mortgaged  property  and  discharged 
from  that  on  the  ground  that  be  had  not  re> 
moved  any  mortgaged  property.  Later  Ben- 
ford employed  attorneys  to  set  aside  the 
Judgment  tn  the  replevin  action  for  lack  of 
Jurisdiction  of  the  Justice  of  the  peace.  The 
Justice  of  the  peace  set  aside  the  judgment 
on  the  ground  that  the  amount  for  which 
judgment  bad  been  rendered  was  $240,  and 
therefore  tKyimd  the  Jurisdiction  of  tbe  Jus- 
tice court  In  December,  1916,  Benford  filed 
this  action  for  damages  for  tbe  wrongful 
conversion  of  his  property  and  for  malicious 
prosecution  and  obtained  a  verdict  and  Judg- 
ment for  $475.  From  the  Judgment  upon 
Boeb  verdict  this  a];q}wl  is  prosecuted. 

Three  propositions  are  presented  for  rfr 
versal :  First,  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  evidence ;  second, 
that  the  court  erred  In  overruling  motion  for 
new  trial;  third,  that  the  court  erred  In  giv- 
ing the  following  Instructions : 

"The  evidence  in  tlie  case  relating  to  plain- 
tUTs  first  cause  of  action  admita  of  no  otber 
Gonclnsion  than  that  tbe  defendant's  action 
in  taking  and  selling  tbe  cotton  add  mules  was 
wroogful,  and  there  remains  nothing  in  that 
cause  of  action  for  you  to  determine  except  the 
extent  of  plaintifTs  damages  and  the  amount 
if  anything,  he  should  recover." 

"It  will  be  your  dn^  to  determine  from  the 
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evidence  in  the  case  Oe  ezteitt  oC  pUntifTs 
damages  by  reason  of  tbe  defendant  having 

taken  and  sold  bis  aaid  property,  without  an- 
thority,  and  in  arriving  at  that  determination 
yon  may  take  into  consideration  tbe  value  of 
each  item  of  such  property  at  any  time  between 
the  date  of  tbe  taking  thereof  and  this  date. 

"After  arriving  at  a  determinatioD  of  this 
amount  you  should  then  determine  from  the 
evidence  in  tbe  case  what  amount  if  any,  re- 
mained due  and  unpaid  to  the  det^dant  on  ac- 
count of  the  $169  note  involved  in  the  trans- 
sction  at  the  time  the  property  was  taken, 
induding  interest  at  10  per  cent  from  Febru- 
ary 23,  1916,  and  you  should  then  deduct  that 
amount  from  the  amount  which  you  determine 
to  be  the  extent  of  plaintiff's  damages  by  rea- 
son of  the  wrongful  taking  of  said  property, 
and  after  making  sndt  deduction  it  will  be 
your  doty  to  return-  a  verdict  tor  the  differ- 
ence, if  any. 

**If  yoo  should  find  timt  there  is  no  differ- 
ence it  will  then  be  your  dut^  to  return  a  gen- 
eral verdict  for  tbe  plaintiff  and  against  the 
defendant  without  filing  any  amount  of  re- 
coTery.** 

[1]  Tbe  first  ptapoiitSon  Is  directed  at  Qie 
insufficiency  of  iS»  evldttiee  to  diow  a 
wrongful  converBlon  of  the  vroDexty,  This 
contenthm  cannot  be  sustained,  as  the  record 
ahowB  snffldent  evid»ee  to  warrant  the  com- 
cluslon  that  tbe  property  was  taken  poeaes- 
slon  of  wrongfnlly:  Fbrst  by  telling  Ben- 
ford in  Oio  attorney^  oace  that  he  wonld 
Btkrt  prooeedingB  against  blin  nnleBs  Ben- 
ford tamed  all  of  his  p»V)erty  over  to  him ; 
second,  by  starting  proceedings  against  B«i- 
ford  and  having  him  arrested  and  thrown  in 
Jail  upon  a  complaint  which  there  was  no 
evldoioe  to  sapport;  and,  third,  by  procur- 
ing from  the  Justice  court  an  order  of  re- 
plevin, which  was  void  for  lack  of  Jarladlc- 
tlon.  Property  taken  posBosolon  of  under 
snch  drcmnstances  cannot  be  said  to  be 
ri^tfnUy  taken.  Hace  tbe  court  did  not 
err  in  ovmrrollng  the  donnrrer  to  the  evi- 
dences 

[2-4]  The  second  and  third  pri^iKiettions 
may  be  disposed  of  together.  As  to  the  in- 
structions complained  of  we  perceive  no  er- 
ror, for,  as  tbe  court  says,  the  evidrace  in 
the  case  admits  of  no  other  conclusions 
than  that  the  taking  and  selling  of  tbe 
cotton  and  mules  was  wrongful.  Neither 
do  we  perceive  error  in  the  method  point- 
ed out  in  tbe  court's  Instruction  for  as- 
certaining the  amount  of  damages  sus- 
tained by  Benford,  and  how  such  damage,  if 
found,  should  be  applied.  It  Is  argued  by 
plaintiff  in  error  that  the  mortgage  was  a 
valid  and  subsisting  mortgage  onder  the 
uncontradicted  evidence,  and  that  there  was 
DO  fraud  practiced  by  tbe  defendant  or 
breach  of  peace  committed  by  him  in  obtain- 
ing poseesslon  of  the  cotton  and  mules.  This 
contention  is  not  twrne  out  by  tbe  record. 
Tm^  there  was.  a  valid  and  aubalstlng  mort- 
gage, but  Beyers  obtained  possession  of  the 
property  ,m  fOUowa:   Flnt,  by  reusing  to 
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acc^  anj  payment  imless  all  was  paid ;  sec- 
ond, by  Inftmnins  Benford  that  he  taad  bet- 
ter tarn  tbe  property  all  over  to  him  and 
get  out  of  it  tbe  best  he  could ;  and,  third, 
by  further  informing  him  (Benford)  that  if  he 
did  not  turn  all  of  it  over  to  blm  (Bogera) 
he  would  stnrt  proceedings ;  fourth,  by  start- 
ing proceedings  and  having  B^ifOrd  arrest- 
ed and  thrown  in  jail,  thereto  preventing 
him  from  picking  his  cotton  and  paying 
the  note;  and,  fifth,  by  taking  poasesston  of 
the  property  under  a  TOld  order  of  replevin 
while  Benford  was  in  jail,  and  vnA&e  such 
proceedings  selling  the  pr<q[>erty  and  ai^ro* 
priatlng  the  proceeds  to  his  own  benefit 
The  fact  of  soling  and  appropriating  to  his 
own  benefit  constituted  conversion,  and  the 
drcnmstances  under  wlildi  it  was  done  con- 
stituted wrongful  conversion.  Ther^ore  we 
cannot  hold  that  the  court  ened.  in  the  in* 
strnctlons  complained  of, 

[I,  •]  There  la  some  controversy  ovet  the 
question  whether  the  terms  of  ttie  mortgage 
should  be  oonstnied'  to  include  the  portion  of 
cotton  which  Boiford  was  to  get  from  a  snb- 
toumt,  BenfOrd  contending  that  the  mort- 
gage did  not  cover  that  cotton,  Bogera  con- 
tending that  It  did,  but  under  the  drcnm- 
stances of  the  taking  possession  this  question 
is  immaterial,  for,  as  disdosed  by  the  rec- 
ord, all  of  the  property  was  wrongfully  takm 
and  converted.  Objection  Is  also  made  to 
the  form  of  the  verdict,  plaintiff  in  error 
contending  that,  there  being  two  distinct 
causes  of  action,  and  the  verdict  being  g«- 
aaU  this  court  will  be  unable  to  tell  what 
amount  of  damages  was  found  to  have  been 
sustained  under  either  cause  of  action,  and 
that  tbe  judgment  should  be  reversed,  citing 
St  Louis  &  S.  F.  By.  Oo.  r.  Fzxmer^  Union 
Gin  Co.,  84  OkL  270,  125  Faa  894.  True, 
there  wera  two  causes  at  actlfm  In  said  case, 
as  In  this  case,  but  In  one  cause  of  action 
In  said  case  there  were  tm^per  elements  of 
damage  submitted  to  the  jury,  and  this  court, 
being  unable  to  determine  whether  the  ver- 
dict was  based  sol^  upon  sndi  Improper  ele- 
menta  of  damage,  reversed  apd  remanded 
the  case  for  further  trial  upon  the  proper 
elements  of  damage  and  euggestlng  in  the 
opinion  that  the  better  practice  would  be  for 
the  verdict  to  contain  separate  findings  as 
to  damages  In  each  cause  of  action,  but  in 
tbe  case  at  bar  there  were  no  impn^ter  de- 
ments of  damage  submitted  to  the  jury,  and, 
although  there  were  two  causes  of  aictlon, 
one  for  damages  sustained  by  reason  of  the 
wrcngful  conversion  of  property,  the  other 
for  damages  sustained  by  reason  of  malici- 
ous prosecution,  the  court  properly  Instructed 
the  jury  both  as  to  the  elements  of  damage 
for  wrongful  conversion  and  as  to  the  ele- 
•mentp  of  damage  for  malicious  prosecntlon, 
and,  in  our  opinion,  the  evidence  was  suffi- 
deat  to  sustain  the  verdict  In  either  cause 
of  action.  Therefore,  had  the  jury  found 
^tomiigea  In  the  sura  of  9475  In  either  cause 


of  action,  the  conrt  would  not  set  It  aside  for 
not  being  supported  by  snffldent  evidence 
There  was  no  objection  made  to  the  iiutruc- 
tlons  on  the  question  of  damages  tor  mali- 
cious prosecutiim,  but  we  have  examined  the 
instructltms,  and  find  no  substantial  ernnr 
In  this  regard,  nor  do  we  find  error  In  tbe 
Instructions  on  damages  for  wtoi^IdI  con- 
version. Hence  the  fOrm  of  the  verd^  la 
Immaterial  in  this  case;  for  we  eotild  not 
hold  it  to  be  excessive  if  based  altogether 
upon  the  damages  from  either  cause  of  ac- 
tion. 

In  an  action  of  this  diameter  the  jury  Is 
permitted  to  assess  exemplary  damages  In 
addition  to  the  actual  damages  sustained. 
Bay  et  aL  V.  Navarre.  47  Okl.  438^  147  Paa 
1019.  In  sndi  case  it  was  bdd  that— 

"In  an  action  of  replevin  a  verdict  for  the 
retam  of  said  property,  or  tbe  value  thereof, 
end  asBessing  exemplary  damages  for  the  sake 
of  example  and  by  way  of  puaishiof  the  de- 
fendants, is  proper.  •  •  •  Although  a  diat- 
tel  mortgage  provides  that  tiie  mortgagee,  un- 
der certain  condition,  may  go  upon  the  premU- 
es  of  the  mortgagor  and  take  possession  of  the 
mortgaged  propertr,  yet  neither  the  mortgagee 
nor  any  one  in  hia  behalf  has  tbe  right  to  take 
possession  of  such  goods  by  force  and  threata 
of  violence  and  without  tiie  consent  of  the 
mortgagor.  The  law  will  not  permit  a  mort- 
gagee to  commit  or  threaten  a  breach  of  die 
peace  and  then  to  Jastify  his  condact  by  a  trial 
of  the  right  of  property.  •  •  •  A  verdict, 
assessing  damages  for  the  plaintifF  in  an  ac- 
tion of  replevin,  wfll  not  be  set  aside  on  the 
ground  of  the  excessiveness  of  the  damages, 
where  the  proceeding  on  the  part  of  the  de* 
fendant  is  vexatious  and  oppressive.  The  jury 
to  such  eases  is  authorized  to  give  smart  mon- 
ey." 

On  the  other  band,  If  tbe  verdict  was 
based  solely  upon  the  Aunages  sustained  by 
reason  of  malldons  prosecution,  we  should 
not  hold  the  verdict  to  be  excessive.  It  Is 
contended  by  plaintiff  in  error  that  be  acted 
In  good  faith  and  upon  the  advise  of  atbnv 
n^B  In  having  Benford  prosecuted.  The  ree- 
ord  does  not  bear  out  this  contention,  A 
trial  of  the  criminal  diarges  disclosed  that 
Benford  had  not  sold  any  mortgaged  pn^ 
er^,  nor  removed  any  mortgaged  propertTi 
and  was  therefore  arrested  on  a  fblse  com- 
plaint. 

The  circumstances  of  tbe  case^  taken  as  a 
whole,  were  suffldent  to  warrant  the  Jury  In 
t>elie\'ing  that  Bogers  had  conceived  the  idea 
of  prosecuting  B^ford  as  a  means  of  getting 
possession  of  this  property,  and  had  resort- 
ed to  the  criminal  laws  of  the  state  as  an 
agency  for  enforcing  collection  of  a  debt 

Upon  the  whole  we  do  not  think  the  ver- 
dict excessive,  and  find  no  substantial  error 
in  the  record. 

The  judgment  Is  affirmed. 

KANE,  JOHNSON,  BI/I^INO,  and  MILU 
BB,  J  J.,  concur. 
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HAWKINS  et  al.  v.  CORBIT  et  al. 
(No.  10190.) 

(Supreme  Court  of  Oklahoma.  Oct  4.  1921. 
Motion  to  Bet  Aside  Denied  Not.  8,  1921.) 

{ByUalua  by  tk«  Oouri.) 

1.  Constltntional  provision  preventing  spouse 
from  seding  or  mortgaptng  homestead  without 
oonaent  of  ether. 

"The  homestead  of  the  familr  shall  be,  and 
Is  hereby  protected  from  forced  sale  for  the 
payment  of  debts,  except  for  the  purchase 
money  therefor  or  a  part  of  such  pnrdiase 
money,  the  taxes  dae  thereon,  or  for  work  and 
aaterlsl  used  In  constructiBg  Improrements 
thereon,  nor  shall  the  oimer,  if  married,  sell 
the  homestead  without  tbe  consent  of  his  or 
her  spouse,  {iven  in  snch  manner  as  may  be 
prescribed  by  law:  Provided,  nothing  in  this 
article  shall  prohibit  any  person  from  mort- 
gaging hia  homestead,  the  spouse.  If  any,  join- 
ing therein;  nor  prevent  tbe  sale  thereof  on 
foredosure  to  satisfy  any  sach.  mortgage." 
Section  2,  art  12.  Const  OU. 

2.  Statute  pnvonting  sata  sr  nortgage  of 
homestead  eocoept  ky  deed  by  both  ipoases. 

"No  deed,  mortgage  or  other  .conveyance 
relating  to  real  estate  or  any  interest  therein, 
other  than  tor  a  lease  for  a  period  sot  to  ex- 
ceed one  year,  shall  be  valid  until  reduced  to 
writing  and  subscribed  by  the  grantors;  and 
no  deed,  mortgage  or  contract  relating  to  the 
homestead  exempt  by  law,  except  a  lease  for  a 
period  not  exceeding  one  year,  shall  be  valid 
unless  in  writing  and  subscribed  by  both  hus- 
band and  wife,  where  both  are  living  and  not 
divorced  or  legally  separated,  except  to  the 
extent  hereinafter  provided."  Section  1148, 
Bev.  Iiaws  Okl.  1910. 

8.  Henestead  «s»l  18(4)— Husband's  deed  and 
wife's  subsoqaeit  separate  dead  ar*  iasafll- 
oleat  t»  MMvey  titles 

T7nder  tbe  above  provisions  of  the  Constitu- 
tion and  laws  of  Oklahoma,  tbe  homestead  ex- 
empt by  law  cannot  be  alienated  except  by  a 
written  instrument  joined  in  and  sul»unribed 
by  both  husband  and  wife,  where  that  relation 
exists.  In  this  case  tbe  husband  executed  a 
deed  at  Muskogee  on  February  2d.  The  wife 
was  not  present  at  tbe  time  he  executed  the 
deed.  On  Febmary  Sth,  at  Tulsa,  the  wife  sign- 
ed a  separate  deed,  an  entirely  different  writingt 
in  the  absence  of  her  husband.  Held,  this  was 
not  a  sufficient  compliance  with  the  statute 
to  convey  title  to  the  homestead. 

4.  Homestead  i£^9  (--Equitable  courts  nay  not 
dedare  a  debt  a  Hen  on  homestead,  as  such 
Hens  can  only  be  made  as  provided  by  law. 
It  is  not  within  the  equitable  power  of 
courts  in  this  state  to  declare  any  indebtedness 
a  lien  on  a  homestead.  The  Constitution  and 
statutes  of  this  state  hare  prescribed  the  man- 
ner in  which  it  may  be  created,  and  they  must 
be  strictly  followed. 

ntchford,  T.  0.  J.,  dlBsentlng. 
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Appeal  tram  District  Coort,  Olunnlgea 
Oounty;  Mark  L.  Bozartb,  Judge. 

Action  by  Dan  Hawkins  and  Beatrice 
Hawkins  against  A.  Oorblt  and  Joe  Bryant 
to  cancel  certain  deeds  effecting  tbe  title  to 
the  homestead  of  the  plalntlfta.  Judgment 
for  the  d^endaiits.  Plaintiffs  appeal.  Be* 
versed  and  remanded,  with  Instructions  to 
grant  a  new  trial. 

Charles  A.  Dickson,  of  Okmolgeeb  J.  A.. 
Whal».  ot  Tulsa,  and  J.  Hugh  NtiAan,  ot 
Okeouih,  for  plaintiffs  in  error. 

James  Hepburn,  o£  Okmulgee,  and  Charles 
B.  Barrett,  <tf  Henryetta,  toe  defendants  in 
error. 

MILIiKR,  J.   This  action  was  conunenced 

tn  the  district  court  of  Okmulgee  county  on 
July  9,  1917.  by  Dan  Hawkins  and  Beatrice 
Hawkins,  as  plalntUCs,  against  A.  Corbit  and 
Joe  Bryant,  defendants,  to  cancel  certain 
deeds,  one  executed  by  Dan  Hawkins  to  A. 
Corbit,  and  one  executed  by  Beatrice  Haw- 
Una  (Mrs.  D.  E.  Hawkins  being  named  as 
grantor,  and  It  was  signed  D.  E.  Hawkins) 
to  A.  Corbit,  also,  one  deed  executed  by  A. 
Corbit  and  wife  to  Joe  Bryant,  each  purport* 
lug  to  ctmvey  the  southeast  quarter  of  sec- 
tion 6,  township  11,  range  12  east,  in  Okmul- 
gee county. 

Tbe  case  was  tried  to  the  court  on  Marcdi 
28,  1918.  At  the  close  of  the  testimony  of 
the  plaintiffs,  the  defendants  Interposed  a 
demurrer  to  the  evidence,  which  was  by  the 
court  sustained,  and  Judgment  rendered 
against  the  plaintiffs,  to  reverse  which  the 
plaintiffs  perfected  this  aK>eal.  The  plain- 
tiffs below  are  plaintiffs  In  error  here,  and 
the  defendants  below  appear  here  as  defend- 
ants In  error.  For  ctMivenience  they  will  be 
referred  to  as  they  appeared  In  tbe  lower 
court. 

Numerous  asslgnmients  of  error  have  been 
made  by  the  plaintiffs  In  error,  but  It  will 
only  be  necessary  to  consider  one.  Was  the 
BCftarate  deeds  taken  by  defendant  Oorbit 
from  the  plaintiffs  void  because  in  violation 
of  the  homestead  provisions  of  tbe  Conatl- 
tution  and  the  statutes  of  Oklahoma  passed 
pursuant  to  the  provisions  of  the  Cbnstl- 
tution?   We  hold  tbe  deeds  were  void. 

The  petition  recites  the  execution  of  these 
deeds ;  that  tbe  land  In  cootroveray  was  the 
bnnestrad  of  the  plaintiffs ;  that  tbe  relation 
of  htuAand  and  wife  existed,  and  they  were 
occupying  the  lend  as  their  homestead.  Tbe 
peUti(m  tnrth^  recites  the  grossest  kind  of 
fraud  in  procuring  the  deeds.  The  deed  of 
the  husband  was  procured  at  Muskogee  on 
February  2,  1917.  The  deed  of  the  wife  was 
obtained  at  Tulsa,  February  5,  1917,  late  at 
night,  when  Ae  was  in  a  drunken  condition. 
The  husband  and  wife  were  not  together  at 
the  time  of  the  execution  of  either  of  the 
deeda  Tbe  evidence  Introduced  by  the  plaln- 
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tub  foUy  bean  out  these  oU^ations  to  the 
petition.  The  answer  is  a  meaenl  denial. 
The  plaintiffs  are  negroes.  Dan  Hawkins  Is 
an  enrolled  Creek  freedman,  and  the  land  In 
controversy  Is  his  allotment 

From  tiie  evidence  introduced  It  la  conclu- 
sItb  that  the  plaintiffs  were  husband  and 
wife;  that  they  wwe  at  the  time  of  the  exe- 
cution of  the  deeds  and  for  several  years  prl- 
or  thereto  and  up  to  and  including  the  date  of 
•the  trial  occupybig  the  land  In  coatroTersy  as 
their  homestead.  Defendants  fn  th^r  brief 
make  r^ated  reference  to  the  plaintiffs  as 
hwdsand  and  wife,  therefore  admitting  that 
rdation  existed.  They  do  not  deny  or  even 
su{i^^  that  plaintiffs  wwe  not  occupying  the 
land  in  controversy  as  th^r  h<anestead.  By 
their  brief  they  clearly  concede  this  to  be  a 
fact.  With  these  facts  established,  we  will 
now  apply  the  Constltntion  and  laws  of  Okla- 
homa. 

[1]  Section  2.  article  12,  Constitution  ot 
Oklahoma,  relating  to  homesteads  and  the 
alloiation  thereof,  provides  as  follows: 

"The  homestead  of  the  family  shall  be,  and 
is,  hereby  protected  from  forced  sale  for  the 
jiaymeDt  of  debts,  except  for  the  purchase 
money  therefor  or  a  part  of  such  purchase 
money,  the  taxes  due  thereon,  or  for  work  and 
material  used  in  coDStmctiDg  improvements 
thereon;  nor  shall  the  owner,  if  married,  tell 
the  homestead  without  the  eonssnt  of  his  or 
h«r  Bponse,  given  in  sudi  manner  as  may  be 
prescribed  by  law:  Provided,  nothing  In  this 
article  shall  prohibit  any  person  from  mortgag- 
ing his  homestead,  the  spouse,  if  any.  Joining 
therein;  nor  prevent  the  sale  thereof  on  fore- 
closure  to  satisfy  any  inch  mortgage." 

[2]  nils  section  of  the  Constitution  says 
that  the  owner  shall  not  sell  the  homestead 
without  the  consent  of  lils  spouse  given  in 
such  manner  as  may  be  prescribed  by  law. 
We  Bod  section  1143,  Revised  Laws  of  Okla- 
homa 1910.  prescribes  the  manner  by  wlilch 
they  may  sell  and  ocmvey. 

*'So  deed,  mortgage  or  oUier  conveyance  re- 
lating to  real  estate  or  any  interest  therein, 
other  than  for  a  lease  for  a  period  not  to  ex- 
ceed one  year,  shall  be  valid  until  reduced  to 
writing  and  subscribed  by  the  grantors;  and 
no  deed,  mortgage  or  contract  relating  to  the 
homestead  exempt  by  law,  except  a  lease  for  a 
period  not  exceeding  one  year,  shall  be  valid 
unless  in  writing  and  subscribed  by  both  bns> 
■rand  and  We,  where  both  are  living  and  not 
forced  or  legally  separated,  except  to  the 
extent  hwinafter  provided." 

It  will  be  observed  that  the  Legislature 
took  especial  precaution  In  protecting  the 
homestead.  That  pert  applicable  to  convey- 
ance by  deed,  stripped  of  the  other  parts 
which  do  not  apply,  would  read: 

"No  deed  •  *  *  relating  to  the  homestead 
exempt  by  law  •  •  •  shall  be  valid  unless 
ID  writing  and  subscribed  by  both  husband  and 
wife." 


[a,  4]  Under  the  constitutional  provisiona 
safeguarding  the  h<»ttestead  for  the  use,  ben- 
efit, and  protection  of  the  family,  where  tlie 
relation  of  husband  and  wife  exists,  it  can 
be  alienated  only  in  the  maimer  prescribed 
by  the  statutes,  and  such  statates  must  not 
violate  the  iHOvisions  of  the  Constitution.  In 
order  to  convey  the  homestead  there  must  be 
a  deed;  it  must  be  in  writing;  that  writing 
must  be  subscribed  by  both  husband  and 
wife.  Webster's  Intematlcmal  Dictionary 
defines  the  word  "subscribed*  as  follows : 

"(L.  Subscribere,  Sobscriptnm;  Sab  under 
Scribere  to  write.) 

"1.  To  write  underneath,  as  one's  name;  to 
sign  (one's  name),  to  a  document, 

"2.  To  sign  with  one's  own  hand;  to  give 
consent  to,  as  by  something  written,  or  to  bind 
one's  self  to  the  terms  of,  by  writing  one's 
name  beneath;  as,  to  subscribe  a  bond. 

"8.  To  attest  bj  writing  one's  name  beneath; 
as,  officers  subscribe  their  official  aets;  derks 
snbscribe  copies  of  records." 

This  is  more  strict  than  If  the  word  "sign" 
had  been  used.  It  designates  where  they 
shall  sign.  It  means  they  must  each  Sub- 
scribe, sign  underneath,  the  same  writing. 
This  langi^age  must  be  strictly  construed 
with  the  view  of  protecting  the  homestead. 
There  must  be  a  literal  compliance  with  It  In 
order  to  convey  title  to  the  homestead.  The 
two  separate  deeds  did  not  constitute  a  writ- 
ing subscribed  by  both  husband  and  wife. 
One  deed  was  made  at  Muskogee  on  the  2d  of 
February;  the  other  deed  was  made  three 
days  later,  and  at  Tulsa.  The  cases  dted  by 
defendants  to  the  effect  that  where  two  sep- 
arate writings  are  made  at  the  same  time  and 
relating  to  the  same  mattw,  c<mstltute  one 
transactioQ,  and  are  to  be  read  togeOw  have 
no  application. 

It  la  clear  to  us  from  the  wording  of  the 
statute  enacted  by  the  Legislature  pursuant 
to  the  direction  of  the  Constltntion  that  the 
husband  and  wife  must  join  in  the  execution 
of  the  same  Instrument  In  writing  In  order 
to  convey  title  to  the  homestead. 

"The  homestead  interest  Is  jointly  vested 
in  the  husband  and  wife  for  the  benefit  of 
themsdves  and  family,  without  regard  to  which 
spouse  owns  the  title  to  the  land;  the  home- 
stead interest  is  a  creature  of  the  ConstitntioB 
and  statutes,  nothing  like  it  being  known  at 
common  law;  it  is  a  special  and  peculiar  inter- 
est in  real  estate;  it  is  not  a  mere  inchoate 
interest  in  either  spouse,  to  become  rested  up- 
on the  death  of  the  other;  this  joint  right  is 
paramount  to  the  individual  rights  of  either, 
and,  being  incapable  of  diviiioD  and  partition 
between  husband  and  wife,  it  cleaves  and  ad- 
heres so  dosely  to  the  titie  to  the  land  ItseU 
that  it  cannot  be  dissociated  therefrom  1^  a 
mortgage  foreclosure  sale  under  a  court  de- 
cree to  wtticb  either  husband  or  wife  la  not  a 
party.  See  paragraph  9,  Op."  Pettta  T.  John- 
ston, 78  OkU  277,  190  Fac  681. 

"Section  %  art  1%  of  the  ConatitotioB  pro- 
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bibits  tbe  sale  of  th«  liomestead  of  the  famfly, 
wbere  tbe  owner  la  a  married  man,  witbout  the 
oouent  ot  the  irife,  glnn  In  neh  manner  as 
may  b«  prescribed  hj  law.  An  attempted  con- 
veyance by  deed  of  the  homestead  of  tbe  fam- 
ily by  a  married  man,  glrvn  without  the  wife's 
consent  in  the  manner  prescribed  by  law,  ii 
void."  Whelan  t.  Adams  et  al.,  44  OU.  696, 
145  Pac.  115S,  L:  R  A.  lOlSD,  661. 

•'Certain  land  was  allotted  to  Peggie,  which 
was  thereafter  occapfed  as  tbe  homestead  of 
herself'  and  husband.  Peggie  executed  to  Nor- 
ton a  deed  to  the  land  so  occupied,  but  *ith- 
out  her  husband  joining  therein.  Afterwards 
the  husband  died,  and  Peg^e  intermarried  with 
one  Joseph,  who  with  Peggie  continued  to  re- 
side upon  the  land,  elaimiog  tbe  same  as  their 
joint  homestead.  Thereafter  Peggie  filed  an 
action  against  Norton  to  cancel  the  deed,  alleg- 
ing fraad  in  procuring  tbe  same.  Joseph  was 
not  made  a  party  to  this  action.  Norton  pre- 
vailed in  the  suit,  and  then  inatituted  tbe  pres- 
ent action  sgalnet  Peggie  and  Joseph  for  pos- 
session of  the  premises.  Held,  that  tbe  deed 
to  Norton  was  void  at  the  date  ot  the  marriage 
of  Joseph  to  Penie,  and  as  Joseph  and  Peggie 
thereafter  occupied  the  premises  as  their  joint 
homestead,  Joseph  was  not  eonduded  by  the 
judgment  ia  favor  of  Norton  against  Peggie, 
and  that  Norton  was  not  entitled  to  the  pos- 
session of  the  premises  sued  for."  Sbanlia  v. 
Norton,  79  OW.  93,  191  Pac.  170. 

"A  verbal  agreement,  entered  into  by  a  mar- 
ried man  for  the  sale  of  the  homestead  ot  the 
family,  made  without  the  consent  of  tbe  wife, 
though  aecompanied  by  partial  performance  on 
tbe  part  of  the  intended  purchaser,  Is  void,  and 
will  not  be  enforced  in  an  action  for  specific 
performance  brought  by  such  purchaser."  Kl- 
liott  V.  Bond,  176  Pac.  991. 

"An  oil  and  gas  lease  covering  a  homestead 
which  grants  the  right  to  enter  upon  the  same 
and  operate  for  oil  and  gas,  together  with  the 
right  to  lay  pipe  lines,  telephone  and  telegraph 
liues,  and  erect  power  houses,  stations,  fixtures 
necessary  for  the  production  ot  oil  and  gas, 
is  such  a  grant  of  tbe  use  and  occupancy  of 
the  homestead  as  requires  tbe  joint  consent 
of  both  the  husband  and  wife."  Garter  Oil 
Go.  V.  Popp.  174  Pac  747. 

"Under  the  act  of  1901  (Sess.  Laws  1901,  p. 
78,  &  10;  Comp.  Lawa  1909,  |  1187).  which 
provides  that  no  deed,  mortgage,  or  contract 
relating  to  tbe  homestead  shall  be  valid  unleas 
in  writing  and  subscribed  by  both  husband  and 
wife,  an  instrument  executed  by  the  husband 
alone,  conveying  a  right  of  way  for  a  period  of 
10  years  over  a  part  of  the  homestead,  is  not 
valid  as  against  the  wife."  Kelly  et  al.  v.  Mos- 
by  et  aL,  34  OU.  218.  124  Pac.  984. 

One  of  the  earliest  adjudicated  cases  on 
conveyance  of  the  homestead  exempt  by  law 
is  Dlckinswi  T.  Mcl^e.  67  N.  H.  31.  That 
part  of  the  statute  which  the  court  was  con- 
etralng  reads  as  follows : 

"And  no  release  or  waiver  of  such  exemption 
shall  be  valid,  uoleaa  made  by  deed  executed 
by  the  husband  and  wife,  with  all  the  formali- 
ties required  by  law  fox  the  conveyance  of  real 
esute." 
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The  syllabuB  in  the  case  reads  as  fbUows ; 

"Under  the  act  of  ISSl,  exempting  the  home- 
stead of  families  from  attachment,  etc.  (Comp. 
Stats.,  ch.  196),  a  married  woman  cannot  re- 
lease her  homestead  in  the  estate  of  her  hus- 
band by  her  separate  deed." 

Ladd,  J.,  concorrins  in  the  opinion  ot  tbe 
court,  states: 

*The  separate  deed  of  the  husband,  and  the 
separate  deed  of  the  wife,  are  alike  ineffectual 
to  pass  tbe  homestead  right.  By  the  plain 
terms  of  the  statute,  neither  can  have  any 
effect  upon  it  It  seems  to  follow  that  the 
separate  deeds  of  both  must  be  equally  in- 
effectual. The  statute  created  a  new  and  some- 
what peculiar  estate,  an  Inchoate  right  in 
which  the  wife  and  minor  children,  as  well 
an  the  husband,  have  an  interest.  It  provides 
the  exact  mode  In  which  that  right  may  bs 
released  or  conveyed." 

Tn  Howell,  Jewett  &  Co.  v.  McCrie^  S6  Kan. 
636,  14  Pac.  257,  68  Am.  Rep.  584,  the  very 
able,  logical,  and  exhaustive  of>lnion  written 
by  Simpson,  C,  Is  so  lUutnlnntlng  that  it  is 
worthy  of  an  extaided  quotation : 

'*The  homestead  feature  of  the  laws  has  al- 
ways been  regarded  with  peculiar  favor  by  the 
courts  of  those  states  by  which  it  has  been 
raacted.  It  has  been  the  theme  of  both  foren- 
nic  and  judicial  eloqueoee.  It  has  been  repeat- 
edly de^arcd  la  legislattv*  halls  and  from 
the  bench,  that  the  poU^  of  these  laws  Is  lih* 
oral'  sad  IwnevoleDt.'  'their  object  a  noUe 
one';  that  they  are  an  enlightened  public 
policy,'  and  'their  provisions  the  most  benefi- 
cent.' In  the  convention  that  framed  the  Con- 
stitution of  this  state  there  was  no  one  sub- 
ject that  was  more  carefully  considered  and 
more  thoroughly  discussed  than  the  homestead 
provision.  At  least  26  pages  of  the  publish- 
ed debates  of  that  body  are  devoted  to  the  dls- 
cnstion  of  this  snbje<4.  In  tbe  various  stages 
and  phases  of  that  discussion,  among  the  many 
opinions  and  comments  made  on  the  section, 
as  it  was  being  perfected,  and  as  finally  adopt- 
ed, the  following  expresaiooa  are  selected  as 
guides  to  tbe  intention  ot  its  authors,  to  wit: 

"  'The  wife's  right  to  ths  actual  control  tA 
the  homestead.' 

"  The  guaranty  id  a  homm  to  every  member 
of  the  family.' 

"  *A  reckless  or  dmnken  husband  shoidd  not 
have  power  to  alienate  the  home  of  his  family.' 

"  'The  protection  of  tbe  family,  and  not  the 
bead  of  the  family  merely.' 

"  To  give  permanency  and  value  to  the  home- 
stead by  making  its  alienation  difficult.' 

"  To  put  it  out  of  the  power  of  tbe  husband 
or  the  misfortunes  of  trade  to  take  away  the 
homestead,' 

"  'A  home  for  the  family,  that  Sbyloeks  csn- 

not  reach.* 

"The  woman,  the  wife  and  mother,  shsll 
have  control  of  Uie  home.' 

"  There  is  no  faitention  t»  exdnde  the  wo- 
man, for  that  would  destroy  the  object  of  a 

homestead.' 

"  'Neither  tbe  band  of  the  law  nor  all  the 
uncertainties  of  life  can  ^ect  the  lamily  from 
posiesaioa  of  it,* 
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"  'Gives  everr  mother  and  child  in  the  state 
a  home  to  which  they  may  retire  and  find 
abelter  from  the  stormB  of  life.' 

"This  is  the  spirit  in  which  the  homestead 
proTision  was  fconceived,  and  these  are  the 
reasons  for  its  adoption,  and  it  must  be  read 
in  the  light,  and  construed  in  the  spirit,  of 
these  dedaratory  statements  of  its  framers. 
In  the  earliest  adjudications  of  this  court  on 
Questions  arising  under  this  homestead  fea- 
ture of  our  CoDstitutlMi  the  same  or  similar 
expressions  are  used.  In  Morris  t.  Ward,  5 
Kan.  239,  Mr.  Justice  Valentine  says: 

"  'The  homestead  was  not  intended  for  the 
play  and  sport  of  capridous  husbands  merely, 
nor  can  it  be  made  liable  for  his  weaknesses  or 
misfortunes.  It  was  not  establiebed  for  the 
benefit  of  the  husband  alone,  but  for  the  benefit 
of  the  family  and  of  sodety;  to  protect  the 
family  from  destitution,  and  sodety  from  the 
dancer  of  her  dtizens  beeominc  paupers.' 

"In  Hdm  t.  Helm,  11  Kan.  19,  Chief  Justice 
Kingman  says:  The  wife's  interest  it  an  ex- 
isting one.  The  occupation  and  enjoyment  of 
the  estate  is  secured  to  her  against  any  act 
of  her  husband  or  of  creditors  without  her  con- 
sent. If  her  husband  abandons  her,  that  use 
remains  to  her  and  her  family.  With  or  with- 
out her  husband,  the  law  has  set  this  property 
apart  as  her  home.' 

'^hese  dtations  are  anffidrat  to  show  that 
both  the  convention  that  framed  the  Constita- 
tlon  and  the  court  whose  prerogative  it  is  to 
construe  it  have  unitedly  declared  its  purposes 
and  objects  to  be  for  'the  protection  and  main- 
tenance of  the  wife  and  children  against  the 
neglect  and  improvidence  of  the  husband  sad 
father.' 

"This  court,  in  the  ctmsideration  of  questions 
arising  under  this  provi^on  of  the  Constitu- 
tion and  the  statutory  enactments  in  aid  thM«- 
of  and  supplemental  thereto,  must  give  them  a 
liberal  construction,  so  tiiat  tlie  imiposes  la- 
tended  by  the  laws  shall  the  better  be  advanc- 
ed and  secured.  Tbomp.  H.  Jb  Bx.  p.  S.  and  au- 
thorities there  dted.  These  same  considera- 
tions induce  the  courts  to  adopt  a  strict  rale 
respecting  their  alienation,  to  the  end  that 
wtiat  is  regarded  so  highly  as  to  be  embodied 
in  the  organic  law  as  the  most  beneficent  leg- 
islation and  the  most  enlightened  public  policy 
is  not  to  be  lightly  regarded  and  easily  avoid- 
ed by  the  parties  for  whose  protection  the 
lefftdation  was  adopted.  Hence  it  Is  held  that 
the  homestead  i^ht  can  be  barred  only  by 
complying  strictly  with  the  laws  prescribing  the 
mode  of  alienation.  Moore  v.  Titman,  33  HI. 
360;  Kitchen  v.  Burgwin,  21  HI.  45;  Connor 
V.  McMurray,  84  Mass.  202;  Greenough  v. 
Turner,  77  Mass.  332;  Hoge  Hollister,  2 
Tenn.  Ch.  606;  Dicbinson  v.  McLane,  B7  N.  H. 
31.  To  divest  the  homestead  estate,  the  mode 
of  conveyance  prescribed  by  the  law  governing 
the  alienation  of  such  estates  must  be  strict- 
ly pursued  is  the  rule*  generally  adopted  in  all 
the  states  in  which  such  laws  have  been  enact- 
ed, held  more  strictly  in  some  than  in  others, 
and  yet  iu  all,  there  must  be  a  literal  compli- 
ance with  the  provisions  of  the  statutes  in  ihia 
behalf. 

"From  all  the  adjudications  upon  this  sub- 
ject, the  three  following  rules  are  deduced, 
and  may  fairly  be  considered  as  settied: 

"(1>   ^lie  object  of  the  homestead  law  is  to 


protect  the  family  of  the  owner  In  tlw  poaaes- 
sion  and  enjoyment  of  the  proper^. 

"(2)  That  construction  must  be  given  aoch 
laws,  whidi  will  best  advance  and  secure  th^ 

object. 

"(3)  To  divest  the  homestead  estate,  there 
must  be  a  literal  compliance  with  the  mode  of 
alienation  prescribed  by  the  statute.** 

33ie  roles  laid  down  In  the  toiesoSiig  Otun- 
miiBslcmer's  <H^on  are  fully  sum>orted  by  the 
Suprone  Court  of  Kansas  wlilch  baa  tuOA,  In 
numerotiB  dedtfoni,  to  a  strict  mle  of  ooib- 
structton  In  f&vcw  of  maintaining  tb»  InCeg- 
rlty  of  tbe  fa(»nestead: 

"While  W.  and  wife  owned  and  occupied  a 
homestead,  she  duly  executed  and  acknowledged 
a  power  of  attorney,  appointing  and  authoria- 
iug  liim,  as  her  lawful  attorney,  'to  sign  deeds 
and  mortgages,  notes,  checks,  releasee,  etc^ 
to  loan  moneys,  to  sue  and  be  sued,  to  ooUeeC 
rente,  make  contraete,  giving  and  granting  luto 
my  said  attorney  full  power  and  authority  to 
do  and  perform  all  and  any  acts  and  things 
whatsoever  requisite  and  necessary  to  be  done 
in  and  about  the  premises,  as  fully  and  to  all 
intents  and  purposes  as  I  might  or  could  do  if 
present,  with  full  power  of  substitution  and 
ratification,  hereby  ratifying  and  coBfirming  all 
that  my  said  attorney  or  hia  substitutes  shall 
lawfully  do  or  cause  to  be  dcme  by  virtue  here- 
of.' This  power  of  attorney  was  didy  recorded 
in  the  county  where  the  homestead  was  situat- 
ed. More  than  2^  years  afterward,  the  power 
being  still  unrevoked,  the  husband  obtained  a 
loan  and  executed  a  mortgage  to  secure  the 
payment  of  the  some,  which  he  signed  for 
himself,  and  also  signed  as  attorney  in  fact 
for  his  wife.  In  an  action  to  foredose  the 
mortgage,  it  was  contended  by  the  wife  that  a 
conveyance  of  a  homestead  by  virtue  of  a  pow- 
er of  attorney  is  unauthorized,  and,  further, 
that  the  authority  conferred  by  the  power  of 
attorney  in  this  instance  was  too  general  and 
indefinite  to  authorize  the  execution  of  a  mort- 
gage upon  the  homestead.  Held,  that  the  pow- 
er of  attorney  executed  by  the  wife  was  in- 
suffident  to  express  that  joint  consent  whidi 
the  Constitution  and  statutes  of  this  state  re- 
quire in  the  alienation  or  Incumbrance  of  a 
homestead."  Wallace  Travelers'  Ins.  Co., 
54  Kan.  442,  S8  Pa&  489.  26  U  B.  A.  806,  45 
Am.  St  Rep.  288. 

"A  mortgage,  given  upon  the  homestead  with- 
out the  joint  consent  of  husband  and  wife,  la 
Toid.  The  alienation  of  a  homestead  after  it 
has  once  been  established  is  such  a  personal 
[>riTilcge  as  cannot  be  delegated  by  either  the 
husband  or  wife  to  the  other.  There  has  been 
a  guard  thrown  not  only  around  the  wife,  but 
also  around  the  husband.  The  doctrine  of 
unity  between  husband  and  wife  has  been 
solemnly  dedared  in  the  Constitution,  and  the 
Iiumestead  cannot  be  alienated  without  their 
joint  consent"  Iiocke  t.  Bedmond,  6  Kan. 
App.  76.  49  Pac.  670. 

In  Morris  v.  Ward,  6  Kan.  239,  It  la  held: 

"A  mortgage  of  the  homestead  executed  by 

the  husband  alone  is  void." 

In  Dollman  v.  Harris.  6  Kan.  697,  U  is 
held: 
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"A  moTtcsgfl  of  a  homestetd,  ezecnted  br  the 
wife  alone,  ia  void,  notwitbstandinx  the  lecai 
title  to  the  Mme  maj  be  In  her  and  not  in  her 

hudMtsd." 

How  then  can  It  be  said  that  two  void  In- 
atruments,  one  executed  by  the  bnsband  and 
the  other  by  the  wife,  mortgaging  the  bonue- 
stead,  can  have  the  etfect  to  create  a  lien? 
They  are  Trold  for  all  parposesy  whether 
considered  separately  or  taken  together. 

See  Bird  v.  Logan  et  al.,  35  Kan.  228,  10 
Pac.  564;  Berry  v.  Berry,  67  Kan.  691,  47 
Pac.  837,  67  Am.  St  Bep.  361;  Withers  t. 
Lore.  72  Kan.  140,  83  Pac.  204,  S  L.  B.  A 
(N.  S.)  514;  Terrant  r.  Swain,  IS  Kan.  146; 
Chambers  t.  Cox,  23  Kan.  803 ;  CougbUn  t. 
CongbUn,  26  Kan.  116;  Warden  t.  Beaer,  88 
Kan.  80. 16  Pac.  60. 

Probably  the  flrat  record  we  bave  of  a  con- 
Trance  of  teal  estate  by  an  Instrom^ 
under  seal  as  evidence  of  the  transactim  ia 
In  Uie  flrat  part  of  the  tihir^-aeoond  chapter 
(tf  Jeremiab.  ^niese  Inatraments  tinder  seal, 
ezeented  for  tiie  purpose  of  cooT^ng  tlUe  to 
real  estate  have  become  nnlverMlly  known 
aa  deeds. 

In  defining  a  deed,  Bonrler,  Lav  Diet  toL 

1,  p.  811,  says : 

"Deed.  A  written  instnunent  nndw  seal* 
containing  a  contract  or  agreement  which  has 
been  delivered  by  the  party  to  be  bound  and 
accepted  by  the  obligee  or  covenantee.  Go. 
Utt.  171;  2  Bla.  Com.  286;  Shepp.  Toodut 
60. 

"A  writing  containing  a  contract  sealed  and 
delivered  to  the  party  thereto.  2  Waabb. 
B.  P.  239. 

"A  writing  under  seal  by  whidi  landa,  tene- 
mrats,  or  hereditaments  are  conveyed  for  an 
•state  not  less  than  a  freehold,  a  Ka.  Com. 
294. 

'*A  writing  or  iDstniment,  written  on  .paper 
or  parchment,  eealed  and  delivered,  to  prove 
and  testify  the  agreement  of  the  parties  whose 
deed  it  ia  to  the  things  cootained  in  the  deed. 
American  Button-Hole  Overseaniing  S.  U.  Co. 
V.  Burlact,  35  W.  Va.  047,  14  S.  B.  319.  See 
Baker  v.  Westcott,  73  Tex.  129,  11  S.  W.  157." 

"Deed  PoU.  A  deed  which  ia  made  by  one 
paity^  only." 

Under  this  definition,  the  deed  executed  by 
Dan  HawItlQB  at  Muskogee  was  a  deed  polL 
The  deed  executed  by  Beatrice  Hawkins  at 
Tnlsa  was  a  deM  poll. 

Bearing  tn  mind  that  the  statate  says : 

•Vo  deed  *  •  •  relating  to  the  home- 
stead exempt  by  law  •  •  *  ghall  be  valid 
mdesa  in  writing  and  sobscribed  by  both  hus- 
band and  wife." 

— It  is  clear  to  us  that  one  of  the  objects  of 
the  statute  was  to  prevent  the  very  thing 
which  has  occurred  here.  No  one  would 
contend  in  the  face  of  the  statute  that  the 
deed  of  Dan  Hawkins  conveyed  any  title  to 
the  homiestead.  All  would  agree  that  it  Is 
void.  The  same  is  true  of  the  deed  of  Bea- 
trice Hawkins,  If  the  deed  executed  by  the 
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hn^mnd  alone  Is  void  and  the  deed  executed 
by  the  alone  Is  void,  how  then  can  It  be 
said  that  two  void  Instruments  create  one 
valid  Instnunent.  To  hold  that  these  two 
deeds  were  sufflc4^t  to  pass  the  title  to  the 
homestead  would  be  to  disregard  the  plain 
provi^ons  of  tbo  statotea,  and  this  we  may 
not  do. 

The  petition  makes  some  reference  to  a 
tender  of  $1,110  by  the  plaintiffs  to  the  de- 
fendants. Of  this  the  defendants  on  page  11 
of  their  brief  say : 

"There  is  no  evidence  of  any  tender  of  81.- 
100  or  any  other  sum.  We  apprehend  that  the 
court  will  have  no  trouble  in  determining  that 
no  tender  has  ever  been  made  the  defendants 
In  error." 

In  view  of  flds  position  taken  by  ttie  de- 
fmdanto,  it  la  unnecessary  for  ua  to  pass  ta 
the  aneetlm  at  a  tender  of  defoulant^  ri^t 
to  recover  any  snm  paid  the  plaintiffs  for 
this  land.  VbB  defendants  would  not  be  m- 
tltled  to  a  llm  on  the  land  for  any  moiey 
they  bad  paid  plaintiffs  tor  these  deeds.  Tb» 
courts  would  be  powerlees  to  decree  the 
money  so  paid  to  be  a  lien  on  the  land,  for 
ttils  would  be  doing  indirectly  what  we  have 
Just  held  cannot  be  done  directly,  to  wit,  al- 
ienate the  homestead  without  the  deed  being 
subscribed  by  both  husband  and  wife.  If  tills 
was  decreed  to  be  a  lien  on  the  land,  and  the 
plaintiffs  were  unable  to  pay  the  money  nec- 
essary to  discharge  the  lien,  the  land,  which 
constitutes  the  homestead,  could  be  sold  to 
satisfy  the  11^.  This  is  expressly  prohibited 
by  the  Constitution  and  statates  hereinbefore 
quoted. 

"A  mortgage  lien  on  a  homestead  cannot  be 
created  without  the  written  consent  of  the 
wife.  The  husbaud  alone,  by  hia  contract,  can- 
not change  the  character  or  the  priority  of  a 
mortgage  lien  on  the  homestead;  ntfther  can 
he  alone  restore  it  after  loss,  or  re-create  it, 
without  the  consent  of  the  irife.  In  tlie  exact 
manner  prescribed  by  law. 

"A  husband  whose  homestead  was  incumber- 
ed by  a  mortgage  Uen  made  an  agreement  with 
the  mortgagee  to  execute  another  mortgage 
for  the  benefit  of  the  creditor,  who  was  to  dis- 
charge bis  mortgage  so  that  the  new  mortgage 
might  become  the  first  lien  on  the  homestead, 
the  money  derived  from  the  new  mortgage  to  be 
paid  to  the  creditor;  and  for  the  remainder 
due  the  creditor  a  second  mortgage  was  to  be 
executed  by  the  husband  and  wife  on  the 
homestead.  The  new  mortgage  wae  executed, 
the  money  received  and  paid  to  the  creditor, 
whose  mortgage  was  released  and  discharged 
on  the  tnargiu  of  the  record  thereof.  The  wife 
had  no  knowledge  of  ttie  agreement  until  after 
the  new  mortgage  was  executed,  and  the  dis- 
charge of  the  first  was  entered  on  the  record. 
She  refused  to  execute  the  mortgage  for  the  re- 
mainder due.  The  creditor  brought  an  action 
to  cancel  the  discharge,  and  to  foredose  the 
original  mortgage,  praying  the  court  to  declare 
it  a  secoQd  lico  on  the  homestead.  Held,  that 
the  court  has  not  the  power  to  declare  the 
original  mortgage  a  Uea  on  the  homestead; 
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*acb  a  Uen  can  011I7  be  ereated  by  tha  writ* 
ten  consent  of  the  wife.  In  the  manner  pre- 
scribed by  lav. 

"It  is  not  within  the  eqaitable  power  of 
courts  in  this  state  to  dedare  any  indebtedoess 
a  Uen  on  a  homeatead.  The  OonBtitotion  of 
the  Btate  prescribei  the  manner  of  its  creation 
and  this  must  be  strictly  followed.** 

Jenkins  t.  Simmons  et  al..  87  Kan.  496,  15 
Pac  622. 

A  tender  of  the  money  Is  not  a  prerequisite 
to  the  plalntifTs  right  to  have  the  deeds 
canceled.  It  may  be  they  are  unable  to  make 
the  tender.  If  the  court  should  hold  a  ten- 
der was  necessary,  and  they  could  not  make 
It,  their  poverty  would  defeat  the  Coastitu- 
ti<Mi  and  statute  designed  to  protect  the  very 
class  of  persons  who  need  Its  protection. 

The  deeds  were  absolutely  void,  and  plain- 
tiffs are  entitled  to  have  them  canceled.  The 
judgment  of  the  district  comt  is  reversed, 
and  this  cause  remanded,  with  instructloas  to 
the  trial  ccurt  to  grant  a  new  trial  and  pro- 
ceed in  accordance  with  the  views  herein 

HARRISON,  a  J.,  and  KANB.  JOHNSON, 
M/riMS,  KENNAMSa,  and  NICHOLSON, 
JJ.,  concur. 

PXTCHTOBD,  y.  a  i,.  diaaeDta 


JOHNSTON   V.   BALDOCK.    (No*.  11730, 

1 1997.) 

(Snpreme  Court  of  Oklahoma.    Sept  18,  1921. 
Rehearing  Denied  Nov.  IS,  1921.) 

(SyOabiu  by  the  OowrU) 

1.  SiwcMe  parforMaRce  «s»44— Of  oral  cos- 
tract  for  sale  of  land  may  ba  had  wliera  pay. 
Bsit  has  been  nade  aad  rafital  woold  oon- 
•titMta  a  fraud. 

The  principle  upon  which  a  decree  is  granted 
for  the  specific  performance  of  an  oral  contract 
for  the  sale  of  real  estate  is  where  the  party 
seeking  performance,  with  the  knowledge  and 
consent  of  the  promisor,  bas  made  payments  or 
has  done  acts  in  reliance  upon  the  promise 
which  change  the  relation  of  the  parties  so  as 
to  render  a  restoration  of  their  former  condi- 
tion impracticable,  and  where  it  would  amount 
to  a  fraud  upon  the  part  of  the  promisor  to  set 
up  the  statute  of  frauds  as  a  defense,  and  thus 
to  receive  benefits  of  the  acts  done  by  the 
party  relying  upon  the  promise. 

2.  Speolflo  perfomaaoo  ^»|l9^ot  lateaded 
to  shield  wroiB,  bat  bardea  Is  oa  pWatiff  to 
show  It  woald  ba  liai|Dltibla  ta  refasa  re- 
llaf. 

The  statute  of  frauds  was  never  intended  to 
be  used  as  a  shield  or  as  a  breastwork  to  aid 
any  one  in  the  perpetration  of  a  wrong.  Id  all 
instances,  however,  the  burden  Is  upon  tiie 
party  alleging  the  oral  agreement  to  clearly  es- 


tablish the  same,  together  wltb  the  acts  con- 
stituting the  full  performance,  er  such  part  per- 
formance of  the  contract  as  would  satis^  a 
court  of  eguitar  that  it  would  be  ineqnitabl*  to 

refuse  relief. 

3.  Speolflo  perfornaaoa  4»4t— Part  paymeat 
with  possession  and  the  mdilig  of  valaablo 
Improvements  will  warrant  anforeeaiettt  af 
oral  land  sale  agreement 

The  part  payment  of  the  purchase  money  la 
not  alone  such  part  performance  of  an  agree- 
ment to  sell  real  estate  as  wiH  authorize  a 
court  to  enforce  its  specific  performance.  But 
part  payment  and  taking  possession  in  good 
faith,  or  taking  possession  with  the  knowledge 
of  the  vendor  and  nuiUng  valeable  and  lasting 
improvements,  constitnte  such  part  perform- 
ance  as  will  ordinarily  warrant  a  court  in  de- 
creeing specific  performance  of  the  oontraet 

4.  Speclflo  performance  «s42— Prior  posses- 
sion under  Isase  continued  held  wholly  IssaO- 
oient  to  take  oral  land  sale  out  of  statate. 

The  possession  necessary  to  take  an  oral 
contract  for  the  sale  of  real  estate  out  of  Uie 
statQte  of  fraods  must  be  dearly  shown  by  the 
evidence  to  refer  to  and  result  from,  and  t» 
have  been  taken  and  entered  Into  by  Tirtna  of 
the  contract.  A  prior  posseasion  taken  under 
a  lease  and  continued,  without  a  surrender  of 
the  premises  and  a  re-entry  under  the  contract 
to  purchase.  Is  wholly  iusufflclent  and  of  no 
avail,  to  take  the  oral  contract  oat  of  the  stat> 
ate  of  frands. 

5.  SpacHIo  parfonaaaoa  «s>47--lHpravanaata 
to  take  oral  land  tale  oat  of  atatita  mast  ba 
vslaable  aid  permanent. 

Improvements  relied  upon  In  connection 
with  possession  must  be  both  valnaUe  and  per- 
manent.  Slight  expendltarea  are  insnffident 

8.  Justices  of  the  peaoe  «s>36(7)--Aetlan  can- 
not be  converted  Into  an  notion  to  try  title  to 
deprive  Justloe  of  the  peaoe  of  Jnriadlotlea. 

In  an  action  brought  under  the  forcible  en- 
try and  detainer  statute,  the  Introduction  of  ev- 
idence by  either  party  showing  title  to  the  real 
estate  does  not  operate  to  divest  the  justice 
court  of  Jurisdiction.  ^  such  action  possession 
alone  is  involved,  and  the  action  cannot  be  eon- 
verted  by  the  acts  of  either  party  Into  an  action 
to  try  title. 

Appeal  from  District  Conrt,  Oklahoma 
County;  James  I.  Phelpe  and  Bdward  D. 
Oldfield,  Judges 

Actions  by  J.  T.  Johnston  against  Nancr 
BaMock,  and  by  Nancy  E.  Baldodc  against 
J.  T.  Johnston.   Actions  were  ccuaolidated. 
Demurrer  to  the  e^dmce  was  aostained  and 
J.  T.  Johnston  appeals.  Affirmed. 

Loyal  J.  MUler,  of  Oklahoma  City,  tar 
plaintiff  in  error. 

<jeo.  B.  Rittenhouse  and  F.  A.  Rlttenhonse, 
both  of  Chandler,  and  Gordon  Stater  and  P. 
T.  McVa7.  both  <tf  Oklahoma  City,  tor  d»- 
fendont  in  error. 


^saFor  etber  easM  wtm  same  tw)o  aad  KBT-NUHBBR  la  all  Kv-NsmlMred  DIgMts  and  ladazM 
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PITCHFOBD.  J.  On  the  ad  day  of  De* 
cente.  1919,  tbe  i^aintlfl  In  errw  tnsUtnted 
an  action  In  the  dfctrlct  cenrt  itf  Oklaboma 
coan^,  against  tbe  deCnkdant  In  error,  to  en- 
fwce  tin  specific  performance  of  a  omtract 
for  tbe  sale  of  lots  2S  and  26  In  block  7.  In 
Norttawest  addition  to  Oklab<Hna  Cltj.  Fcx 
conToiience,  tbe  parties  bcreafter  will  be 
designated  as  tbej  appeared  in  tbe  trial 
court 

After  tbe  plaintiff  bad  tntrodnced  bis  erl- 
dence,  tbe  defendant  filed  a  demurrer  tb«re-^ 
to;  tbe  grounds  of  tbe  demnrrer  being:' 
First,  tbat  tbe  evidence  was  InsnflBdent  to  en- 
title plaintiff  to  the  relief  demanded;  sec- 
ond, tbat  tbe  contract!  daimed  to  bave  been 
made  was  not  in  writing  subscribed  by  tbe 
defendant;  tblrd.  tbat  tbe  plaintiff  was  in 
possessfOQ  of  the  premises  by  virtue  of  a 
lease  between  blmaelf  and  defendant  at  tbe 
date  of  tbe  contract,  and  bad  not  surrender^ 
ed  possessloo  of  tbe  premises  to  tbe  defend- 
ant prior  to  tbe  commencement  of  tbe  instant 
acNon.  Tbe  plaintiff  prosecutes  an  appeal  to 
tbis  court  from  a  judgment  snstalning  tbe 
demurrer,  and  assigns  numerous  errors.  Tbe 
errors  assigned  are  practically  covered  by 
tbe  second  assignment  of  errOT,  wblcb  Is  tbat 
the  court  erred  In  sustaining  tbe  demurrer. 

The  evidence  discloses  that,  on  the  19tti 
day  of  October,  1914,  tbe  defendant,  In  writ- 
ing, leased  the  premises  in  controversy  to  tbe 
plaintiff  for  a  term  ot  two  years,  beginning 
on  tbe  I8tb  day  of  October,  1014,  and  ending 
on  tbe  18th  day  ot  October,  1916,  for  th^ 
ccmslderation  of  $600,  payable  $25  per  ni<mtb 
in  advance.  Upon  the  expiration  of  the  lease, 
plaintiff  continued  to  occupy  tbe  premises  by 
paying  $25  per  month.  No  different  arrange- 
ments were  made  between  tbe  parties  until 
July,  1919,  when  tbe  rents  were  raised  to 
$35  per  montb.  During  tbe  latter  part  of 
July,  1819,  plaintiff  and  defendant  diacuseed 
tbe  sale  of  the  property  to  the  plaintiff. 
There  seems  to  have  been  several  conversa- 
tions regarding  the  sale  which  led  up  to  an 
agreement  on  the  let  or  2d  of  August,  where- 
by plaintiff  was  to  buy  the  property,  paylug 
therefor  tbe  sum  of  $4,500.  mils  sum  was  to 
be  paid  by  tbe  plaintiff  assuming  a  mortgage 
on  the  propraty  for  $2,200,  and  to  pay  to 
the  defntdant  tbe  balance,  to  wit,  $2^00,  at 
tbe  rate  of  $25  each  month  with  interest 
thereon  until  tbe  foil  puxchase  price  had  been 
paid. 

On  the  date  tbe  parttes  came  to  an  agrae- 
mcnt,  it  was  agreed  tliat  the  plaintiff  would 
have  the  papers  prepared  and  bring  the  same 
back  to  the  defaidant  so  tbat  she  could  sign 
the  deed ;  that  be  would  prepare  tihe  papers 
lie  was  to  sign  and  get  bis  wife's  signature 
to  tbe  same;  tbat  tbe  monthly  payments  ma 
tbe  $2,300,  with  tbe  intrarest  there<m.  would 
approximate  $40 ;  tbat  on  the  2d  day  of  Au- 
gnst,  the  date  (d  this  conversation,  the  de- 


fendut  stated  to  the  plaintiff  die  was  need- 
ing $45.  The  plaintiff's  reply  was: 

"AH  right  then,  I  will  Just  make  it  $45,  and 
we  can  adjust  that  In  the  next  monthly  pay- 
ment." 

The  plaintiff  deposited,  on  that  day,  $45.  tn 
the  Security  National  Bank  to  the  credit  of 
the  defendant  and  mailed  ber  a  duplicate 
slip  showing  that  the  stun  had  been  so  de- 
posited. On  September  2,  be  deposited  In  the 
same  bank  $39.^,  and  on  the  4tb  of  October, 
he  deposited  $40.  Deposit  slips  for  the  last 
two  imyments  were  mailed  to  tbe  i^aintiff. 
On  November  1,  $39.83  was  deposited.  Dn^- 
cate  deport  slip  was  mailed  to  tbe  defendant, 
accompanied  by  the  following  lettw: 

"Dear  Urs.  Baldock:  I  am  inclosing  herewith 
doi^icate  deposit  sUp  for  $88.83.  being  tbe  No- 
vember first  payment  on  my  place,  as  per  our 
contract,  deposited  to  your  cre^t  in  tbe  Securi- 
ty National  Bank  to-day. 

"HeBpectfuUy,  J.  T.  Johnston." 

On  Novnnber  19,  the  plaintiff  received 
^m  the  defendant  tbe  fMlowlng  letto*: 

"Mp.  J.  T.  Johnston— Dear  Sir:  I  am  In  re- 
ceipt of  yoar  letter  dated  Nor.  1,  1019,  incfcs- 
ing  deposit  slip  for  $39.83  which  you  have 
placed  to  my  credit  in  the  Security  National 
Bank  of  this  city.  I  note  you  state  tbe  above 
amount  is  payment  on  my  home.  I  wish  to  ad- 
vise you  are  in  error,  and  I  am  accepting  your 
deposit  only  tor  tbe  regular  monthly  rent  for 
the  month  of  November  1,  which  should  be  $40 
instead  of  $39'.83,  this  to  apply  on  rent  «C  my 
property  at  814  West  8th  street. 

"Yours  truly,  Mrs.  N.  B.  Baldock." 

On  the  lat  of  Decanter,  the  plaintiff.  In 
company  with  Air.  Bernard  MUler,  went  to 
tbe  home  of  defendant  and  Informed  her 
tbat  he  had  come  to  make  tbe  Deconber  first 
payment;  that  he  bad  brought  a  mortgage 
properly  executed  by  himself  and  wlfe^  and 
the  notes  for  the  deferred  payments  properly 
signed;  that  he  also  had  a  deed  prepared  for 
her  to  execute  and  informed  ber  that  if  she 
did  not  like  the  form  of  the  deed  any  sattah 
factory  deed  would  be  satisfactory  to  bim. 
Tbe  plaintiff  further  Informed  tbe  defendant 
that  the  payment  t^dered  was  on  the  condi- 
tion tbat  it  was  to  be  taken  as  a  payment  <m 
tbe  pnrcbase  ct  the  property  and  not  as  rent. 
The  bender  of  the  m<«i^  was  refused.  It 
further  appears  that,  after  tbe  contract  of 
sale,  tbe  plalndff  built  a  storeroinn  on  tbe 
premises,  and  alao  placed  gravel  In  tbe  base- 
msat  of  tlie  garage  so  that  tbe  latter  mii^t 
be  rented  for  antoraobUes. 

On  crosa-examlnatkm,  the  plalntUf  testi- 
fied that  some  time  in  August,  tbe  exact  data 
is  not  given,  tbe  defendant  informed  bim 
tbat  she  would  go  no  fnrtber  witb  the  deal ; 
tbat  she  iiad  sold  another  piece  of  property 
and  had  becraue  easy  on  money  matters  and 
would  not  be  forced  to  sell  the  premises  in 
controversy. 
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It  further  aj^ears  fliat  the  plaintiff,  at  no 
time  prior  to  the  contract  with  defoidant, 
had  surrendered  the  pOBsesslon  of  the  prem- 
ises to  the  defendant 

Under  section  Wl,  Be  vised  Laws  of  1910, 
a  ocmtract  for  the  sale  of  real  property  Is 
InTalld,  unless  the  sam^  <w  some  note  or 
memorandnm  thereof,  he  In  writing  and  sub* 
Bcrlbed  1^  Uie  par^  to  be  diarged,  tn-  by  his 
agent 

It  is  contesided  oa  fba  part  of  the  plaintiff 
that  the  above  statnte  has  no  application  In 
fUs  Instance,  in  view  of  the  evidence  pre- 
smted  to  the  trtsl  court,  ft>r  ttxB  roiaon  that 
a  parol  agreement  for  the  sale  ctf  real  estate 
is  not  violin  the  statute  of  frauds,  where 
the  Totdee  has  paid  all  or  a  part  o£  the  par* 
chase  price  and  takm  possession  of  the  prop^ 
erty  and  made  valuable  and  lasting  imi^ve- 
ments  Uiereon.  This  proposition  la  sustained 
by  nnmnous  authorities  fnMu  almosb  every 
state  in.  the  Union;  but  In  every  Instance 
we  find  that  the  payments  made  mnst  have 
been  made  as  part  of  the  purchase  price, 
that  possession  must  have  been  taken  under 
and  by  virtue  of  the  oral  contract,  and  that 
the  Improvements  made  must  have  been  made 
by  the  parchaser  under  the  lionest  belief  that 
he  had  a  right  to  make  the  same,  and  that 
such  Improvemmts  ao  made  mast  be  lasting 
and  valuable. 

We  shall  discuss  these  several  requirements 
in  the  order  named:  Under  the  evidence,  the 
only  payment  which  the  plaintiff ,is  justified  In 
claiming  as  payment  on  the  purchase  price 
is  depositing,  in  the  Security  National  Bank 
on  ttie  2d  day  of  August,  the  sum  of  $45  to 
the  credit  of  Hxe  defradant  We  are  borne 
out  in  this  statement  by  the  evidence  of  the 
plaintiff  himself,  .wherein  he  says  he  was 
Informed  the  def^dant  some  time  in  Au- 
gust  that  die  would  go  no  further  with  the 
sale.  The  exact  date  in  August  when  plain- 
tiff received  this  information,  does  not  ai>- 
pear,  so  when  the  payments  were  made  in 
Sqptonber,  October,  and  Novonber,  i^ln- 
tlfl  then  knew  Qiat  defendanb  had  repudiated 
the  contract  He  dalms,  however,  that  some 
one  told  him  that  defendant  might  go  ahead 
with  file  deal  and  avoid  tronble.  lb  is  in 
evidence  that  It  was  the  understanding  of  the 
parties  on  Augtat  2,  when  the  onatract  was 
made,  that  plaintiff  would  have  ttie  necessary 
papers  iff^ared  and  the  deal  closed  by  the 
execution  of  the  necessary  instrum raits  by 
the  respective  parties.  However,  so  far  as 
the  evidence  shows,  nothing  was  done  as  to 
the  execution  of  ttiese  instnmienta  until  the 
lat  of  Dec«nber  thereafter^  and  no  excuse 
is  ^ven  fbr  the  long  dday.  The  question 
naturally  arises:  Was  not  the  delay  caused 
by  the  Inftmnatlon  received  by  .plaintiff 
fnnn  d^endant  that  tlie  deal  was  oltl  When 
the  plaintiff  made  the  November  payment  the 
letter  accompanying  the  deposit  slip  inform- 
ed the  defendant  that  tbe  amount  deposited 


in  the  bank  was  ta  be  apidled,  not  as  rents, 
bat  as  a  part  of  the  potdiase  price  lor  the 
premises.  The  defoDdsnt  nottfled  tbB  ^sUi- 
tiff  that  tbia  paymad  would  not  bo  received 
as  part  of  the  purchase  price,  but  would  only 
be  received  as  rents.  No  protest  seesu  to 
have  been  made  by  the  plaintiff  to  tUs  dalm 
on  the  part  of  the  defendant  When  tbe  1st 
of  December  arrived,  the  plaintiff,  as  we  have 
seen,  wait  to  tbc  htnne  at  the  deftndant  and 
tendered  the  December  payment  on  the  oon- 
dltious  as  heretofore  stated. 

[1,  2]  The  principle  upon  a  decree 

Is  granted  for  the  specific  performance  of  an 
oral  contract  for  the  sale  of  real  estate  Is 
where  the  party  seeking  performance,  with 
the  knowledge  and  consent  of  the  piainisor, 
has  made  paymaata  or  has  done  acta  in  st- 
ance upon  the  promises  which  diange  the  re- 
lation of  the  parties  so  as  to  mder  a  res- 
toration of  thrir  former  cfmdition  impracti- 
cable, and  where  it  would  amount  to  a  fraud 
upon  the  part  of  the  promisor  to  s^  the 
statute  of  frauds  as  a  defense  and  thus  to 
receive  benefits  of  the  acts  done  by  the 
party  relying  i^mmi  the  promise,  ^le  statnto 
of  frauds  was  never  Intended  to  be  used  as 
a  shield  or  as  a  breastwork  to  aid  any  one  to 
the  perpetration  of  awrcmg.  In  all  instances, 
ho^vever,  the  burdrai  is  upon  the  party  al- 
leging the  oral  agreement  to  clearly  estjab- 
llsh  the  same,  togetber  with  the  acta  con- 
stituting the  full  performance,  or  such  part 
performance  of  the  contract  aa  would  satisfy 
a  court  of  equity  that  It  would  be  Inequitable 
to  refuse  relief. 

[3]  In  the  instant  cas^  the  plaintiff  has 
wholly  failed  in  making  any  showing  esiU- 
tling  him  to  the  relief  he  asks,  by  reason  of 
payment  of  a  part  of  the  purchase  price  of 
the  land. 

In  Halsell  et  al.  v.  Renfrew  and  Ildwards, 
14  Okl.  674,  78  Pac.  118  (2  Ann.  Oas.  286), 
the  eighth  and  ninth  paragraphs  of  the  sylla- 
bus are  as  foUom: 

**&  The  payment  of  the  purdiase  money  Is 
not  alone  such  part  performance  of  an  agree- 
ment to  sell  real  estate  aa  will  autfaoriae  a 
court  to  enforce  its  spedfic  performance.  Bat 
part  payment  and  taking  posaeaaion  in  good 
faith,  or  taking  posseaaioa  with  the  knowledge 
of  the  vendor  and  making  valuable  improve* 
ments,  eonstitate  such  part  performance  aa  will 
ordinarily  warrant  a  court  in  decreeing  specific 
performance  of  the  contract 

"9.  acceptance  of  benefita  under  a  con- 
tract which  will  impoae  consent  to  all  the  ob- 
ligationa  arising  from  sach  acceptance,  must  be 
a  voluntary  acceptance  with  a  knowledge  of  the 
facta  affecting  such  acceptance,  and  payment  of 
money  to  an  agent  will  not  constitute  such  toI- 
untary  acceptance  unless  it  Is  shown'  that  lie 
was  authorized  to  accept  such  payment" 

In  Levy  t.  Tarbroogh  et  at,  41  OkL  16» 

136  Pac.  1120,  it  is  held: 

"(a)  But  the  mere  acceptance  of  the  pur- 
chase price  under  an  oral  contract  is  not  «<  it- 
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•df  nifldait  to  take  tiie  Mk  oat  of  tho  statute 
of  fraodB." 

See  EeUy  t.  Ftsher.  263  lU.  184,  lOS  N.  E. 
21;  German  National  Bank  t.  Laflln,  78  N^. 
715,  111  N.  W.  578:  Mlihollanil  t.  Payne, 
169  App.  DiT.  712,  155  N.  T.  Supp.  778. 

In  order  for  any  paymCTt  made  by  platn- 
ttfl  to  entitle  btm  to  spedflc  pOTformance, 
It  would  be  necessary  for  blm  to  show  tbat 
he  had  taken  possessloii  of  the  prrailses  by 
reason  of  the  oral  contract  of  sale.  We  there- 
fore come  to  the  qnestlon :  Did  the  plaintiff 
take  pmsesslon  nnder  the  alleged  contract? 
We  have  seen  tbat  he  wmt  into  possession 
under  the  lease  dated  October  18,  1914,  and 
held  nnder  this  lease  until  October,  1916. 
and  ttiereafter  cmtlnued  to  pay  the  same 
rents  as  he  bad  paid  under  th^  lease  which 
continued  until  Jnly,  ^19,  when  the  rents 
were  raised  to  $35  per  month.  These  sev- 
eral payments  were  made  by  depositlnK  the 
amounto  In  the  Securi^  National  Bank  and 
mailing  the  defendant  deposit  slips.  Was 
there  a  change  of  posseesicm?  *  In  ottier 
words,  is  the  plalntiiT  allowed  to  say  that, 
while  be  was  a  toiant  of  the  defendant,  he 
and  defoidant  entered  into  this  oral  con- 
tract for  the  sale  of  tbe  premises  held  by 
him  at  the  time  as  a  tenant? 

In  the  Instant  case,  if  plaintiff  had  shown 
tbat  tbe  contract  had  been  fully  executed 
an  his  part,  he  would  be  protected,  as  there 
Is  suffideut  ^asticity  In  the  rules  of  equity 
to  enable  the  court  to  render  such  a  decree 
as  would  give  such  relief  as  wonld  fully 
compensate  tbe  plaintiff  and  a  decree  that 
would  not  permit  the  defendant  to  retain 
the  land,  and  also  the  fruits  of  performance 
on  the.jtart  of  plaintiff;  and  In  each  a  case 
a  court  of  equity  might  find  that,  in  order 
to  protect  the  right  and  prevent  tbe  wrong, 
tbe  only  decree  that  would  effectuate  this 
end  wonld  be  by  granting  specific  perform- 
ance. But  authorities  dted  by  plaintiff  fall 
to  show  that  spedfic  performance  has  been 
decreed  in  a  single  Instance  under  facts  simi- 
lar to  those  in  the  case  at  Var. 

[4]  The  possession  required  to  take  an 
oral  contract  for  the  sale  of  real  estatft  out 
of  tSie  statute  must  be  clearly  diown  by  tiie 
evidence  to  refer  to  and  result  Iran,  and 
to  have  been  taken  and  ent»ed  into  by  .vir- 
tue of  the  contract  A  prior  possession  tak- 
en under  a  lease  and  continued,  without  a 
surrender  of  the  premises  and  a  re-entry  nn- 
der the  contract  to  purdias^  is  wlKriPLy  In- 
■ofBcient  and  of  no  avail  to  take  the  oral 
contract  out  of  tbe  statute  ot  frauds.  Some 
anthorltieB  hold,  however,  tbat  where  all 
of  the  purchase  price  la  paid.  It  wonld  be 
inequitable  to  refuse  spedtlc  performance. 

In  Lamey  et  al.  v.  Aldrldge,  81  OU.  447, 
122  Pac.  151,  It  Is  said: 

"A  tenant,  while  remaining  in  poaseuion,  even 
after  the  expiration  of  bis  term,  la  precladed. 
On  tiic  doctrine  of  ertoppel,  from  either  setting 
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op  an  adverse  title  to  defeat  an  action  ei  eject- 
mttit,  or  irfthont  flnt  snrrendering  poaseiiion, 
making  a  contest  with  his  landlord  over  the  ti- 
tle held  b;  him  at  the  time  of  iecnring  the  right 
of  entry." 

In  Pappe  v.  J.  Ii.  Trout  et  aL.  8  OkL  260, 
41  Pac  S97,  it  is  stated: 

"Where  it  la  shown  that  a  tenant  la  in  pos- 
session of  property,  under  a  written  lease  and 
permissipB  of  his  landlord,  held,  that  be  is  es- 
topped from  setting  up  an  adverse  claim  of  ti- 
tle, in  himself,  in  tbe  property  while  he  holda 
onder  waeh  condition. 

"Where  a  lease  is  entered  into  tor  a  period  of 
six  months,  and  a  provision  ia  Inserted  to  the 
effect  that,  after  the  expiration  of  such  period, 
if  the  tenancy  cootinuea,  it  shall  be  deemed  a 
tenancy  from  month  to  month,  held,  that  after 
a  tenant  has  continued  to  occupy  the  premises 
leased,  after  the  expiration  of  the  six  months, 
and  paid  rent  as  agreed  in  tbe  lease,  he  will  not 
be  permitted  to  deny  its  validity." 

In  Boberts  t.  Tonpleton  et  aL,  48  Or.  OS, 
80  Pac.  481,  8  U  R.  A.  (N.  S.)  790,  tbe  syl- 
labus reads  as  follows : 

"Where  plaintiff,  up  to  the  time  of  bi<  oral 
pnrdiase  of  the  interest  of  a  tenant  in  common 
in  a  mine,  was  in  possesion  nnder  a  contract 
with  a'coteaant  <rf  the  vendor,  so  that  bis  prior 
possession  merged  into  that  under  his  pnr- 
cfaase,  there  was  not  anch  a  change  of  posaessiaB 
nnder  the  contract  as  to  take  it  out  of  tile  stat- 
ute of  frauds." 

In  the  body  of  the  opinion,  tbe  rule  Is 
stated  as  follows: 

"To  entitle  a  party  to  a  specific  performance 
of  an  oral  contract  to  convey  real  property  it 
must  affirmatively  appear  that  the  possession 
was  taken  in  pursuance  of  and  nnder  the  agree- 
ment alleged  in  tbe  compIaint^' 

In  Button  V.  Doxsee,  116  Iowa,  18,  89 
N.  W.  79,  it  is  said: 

"Where  a  party  is  in'possesdon  of  land  under 
a  lease,  his  continuance  in  tbat  possession  will 
not  be  saffiolent  to  support  a  claim  of  part  per- 
formance under  a  anbseqoent  contract  of  pur- 
chase." 

In  the  body  of  ttie  (Vtnion,  tbe  rule  la 
stated  as  follows: 

"The  rule  seems  to  be  well  settled  that,  if 
one  is  already  in  possession  of  land  nnder  a 
contract  of  lease,  his  continuance  in  that  pos- 
session will  not  be  suffidoit  to  support  a  claim 
of  part  performance  nnder  a  snbsequent  con- 
tract of  purchase." 

The  role  i«  stated  In  86  Oyi;.  HSO,  as  fol- 
lows: 

"Possession,  in  order  to  be  an  act  of  part  per- 
formance, either  alone  or  in  connection  with 
other  acts,  is  subject  to  several  requirements. 
Fint,  it  mast  have  been  taken  in  pursuance  of 
the  contract  Further,  it  most  be  exclusively 
referable  to  the  contract;  tbat  is  to  say,  it 
mast  be  such  a  possession  tbat  an  outsider, 
knowing  all  tbe  drcamstanees  attending  it  save 
on^  the  Me  fac^  tiw  alleged  oral  contract, 
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would  natnraUr  and  reaaonably  infer  that  aome 
ecmtract  existed  relating  to  the  land,  of  the 
lame  general  nature  aa  the  contract  alleged. 

**If  the  poeeession,  Uierefore,  could  be  ac- 
counted for  just  as  well  by  some  other  right  or 
title  actually  existing  in  the  vendee's  favor,  or 
by  some  relation  between  him  and  the  vendor 
other  than  the  alleged  oral  contract,  it  ia  not 
such  a  possession  as  the  doctrine  requires. 

"The  most  important  application  of  thia  rule 
relates  to  a  posseasion  begun  before,  and  con- 
tinuing after,  the  making  of  the  oral  contract. 
Such  continuance  In  possession  does  not  satisfy 
the  testa  of  an  effective  act  of  part  performance, 
since  it  does  not  point  to  a  new  contract  but 
may  be  accounted  for  by  reference  to  the  for- 
mer right  or  title;  also  since  there  has  been 
no  diange  of  position  on  plaintiffi  part  which 
conld  work  a  fraud  upon  him  on  refusal  of  spe- 
cific performance. 

'TThus  the  continuance  in  possession  of  a  ten- 
ant wiU  be  referred  to  Ua  original  tenancy, 
even  though  the  original  term  has  expired, 
since  it  is  a  frequent  and  natnral  thing  to  find  a 
tenant  holding  over  after  the  expiration  of  hla 
term,  calling  for  no  contract  to  explain  it.  A 
tenant's  continued  possession  therefore  is  not 
an  act  of  part  performance  of  his  contract  to 
purchase  from  his  landlord,  nor  of  his  contract 
lor  a  renewal  of  the  lease," 

[I]  Plaintiff  contradB  that  after  the  con- 
tract  vlth  defendant  be  made  laatlng  and 
valuable  improvementa  consisting  of  a  store- 
room on  the  premises  and  pladng  gravel  in 
tin  baiiement  of  the  garage  so  that  the  lat- 
ter could  be  raited  for  antomobUes. 

The  authorities  bold  that  the  making  of 
valuable  and  permanent  ImproTementa  on 
premlRCB  hy  &  vendee,  whose  posseffidon  ante- 
dated the  oral  contract  of  sale,  must  be  of 
such  character  as  cannot  reasonably  and 
naturally  be  ao^unted  for  by  his  ori^ol 
tenancy;  and  such  Improvanents  must  be 
of  such  a  character  as  to  be  incondstent 
with  the  continuance  of  the  old  relation. 
SUght  improvemoits  conedderab^  less  than 
the  rental  will  not  anfflce.  Not  only  In  mag- 
nitude and  value,  but  in  other  respects,  the 
Improvements  must  unequivocally  r^er  to 
and  result  from  the  agreement.  There  is 
no  evidmoe  showing  tbat  these  Improvements 
were  made  with  the  consent  of  the  defend- 
ant, or  that  she  knew  of  the  same  being 
mnde,  nor  la  It  shown  that  the  Improvements 
claimed  were  made  b^ore  the  defendant  re- 
pudiated the  contract  There  is  nothing  to 
show  whether  or  not  the  improvements  were 
valuable  or  lasting;  nothing  to  show  that 
they  were  permanent  and  became  a  part  of 
the  real  estate  further  than  the  Inference 
that  the  storage  room  was  erected  on  the 
premises  and  would  therefore  become  a  part 
of  the  real  estate. 

In  36  Cyc.  670,  the  rule  ia  stated  as  fol- 
lows: 

"If  improvements  are  relied  upon,  not  merely 
as  evidence  that  an  actual  possession  was  tak- 
en, bat  as  an  additional,  indepeodeat  ground  for 
■pedfie  performance,  they  must  ba  both  valu- 


able and  permanent.  Sight  expenditures  for 
repairs,  and  the  like,  sodi  as  might  naturally 
be  made  by  any  person  aa  Inridmt  to  an  occu- 
pation     the  premises,  are  insufficient.*' 

In  Ryan  v.  Lofton  (Tex.  Civ.  App.)  100  S. 
W.  752,  the  flrst  and  second  paragraphs  of 
the  syllabus  are  as  follows: 

"L  Improvements,  consisting  of  piping  a 
house  for  gas,  the  value  not  abown,  and  the  pur- 
chasing of  wall  paper  amouuting  to  f2.10,  not 
paid  at  the  time  of  trial,  were  so  insignificant 
as  not  to  take  the  coaveyance  as  to  which  an 
oral  contract  was  sought  to  be  enforced,  out 
of  the  statute  of  frauds  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  3960,  subd.  4);  the  property 
being  worth  (700,  with  a  rental  value  of  910 
per  month. . 

"2.  Where,  to  enforce  oral  contract  to  eon- 
vey,  reliance  la  had  upon  the  claimant's  pos- 
session and  Improvement  of  the  premises,  the 
value  of  the  improvements  must  be  shown  to  he 
such  proportion  of  the  value  of  the  property 
and  made  in  such  reliance  apon  the  contract  aa 
to  give  the  claimant  equitable  rights." 

In  Bradley  v.  Owsley.  74  Tex.  69.  11  S. 
W.  1052,  it  was  held  that  possession  ande- 
an oral  agreement  to  convey  land  and  the 
building  of  a  hogpen  or  ranch  containing 
about  one-half  acre,  and  the  moving  away 
of  a  house  on  the  iHremises  by  the  buyer,  did 
not  constitute  such  improvements  as  to  take 
the  contract  out  of  the  statute  of  frauds. 

In  Baldwin  v.  Squler,  31  Kan.  283,  1  Pac. 
591,  Justice  Brewer,  delivering  the  opinion 
of  the  court,  uses  the  following  language: 

"The  contract,  being  one  in  parol,  was  obvi- 
ously under  the  statute  of  frauds  nonenforee- 
able.  Three  matters  are  presented,  to  take  the 
case  out  of  the  statute:  First,  the  improve- 
ments. To  this  we  reply,  that  as  these  were 
made  after  Baldwin's  death  and  without  au- 
thority from  his  heirs,  they  can  have  no  ef- 
fect If  the  title  did  not  pass  at  Baldwin's 
death,  it  has  not  been  transferred  by  any  sub- 
sequent matters.  Second,  delivery  of  posses- 
sioa.  But  to  take  a  parol  contract  for  the  sale 
of  land  out  of  the  statute  of  frauds  by  reason 
of  a  delivery  of  possession,  such  possession 
must  be  notorious,  exclusive,  and  obvioualy  in 
pursuance  of  the  contract.^ 

In  the  caae  of  Oobb  v.  Johnson,  101  Tex. 
440,  lOS  8.  W.  811,  plaintiff  brought  action 
to  cwnpti  specific  performance  of  an  oral 
contract  to  convey  land.  He  daimed  that, 
after  the  contract  he  took  possession  of  the 
premises  and  made  valuable  Improvements. 
The  improvements  made  consisted  of  a  hen- 
bouse  valued  at  fl6.  It  was  held  that  this 
improvement  did  not  entitle  the  [dalntlff  to 
specific  performance.  In  the  body  of  the 
opinion,  the  court  said: 

"The  character  of  the  improvements  daimed 
by  Johnson  to  have  been  made  by  him  are  no 
more  permanent  than  the  hogpen  which  was 
held  not  to  constitute  such  improvements  in 
Bradley  v.  Owsley  [11  S.  W.  10521,  above  cit- 
ed.   The  insignificsDoe  «l  the  improraneata 
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nude  mnt  relate  to  flie  Tilne,  and,  It  we  eon-  the  objeets  of       action  ffl  to  give  relief  In 


as  abort  a  time  as  may  be,  to  <me  who  Is 
wrongfully  beld  out  of  tbe  poasesslon  of 


eider  in  this  case  the  improTements  as  b^g 

of  the  value  of  $15,  as  testified  bj  Jobuoa,  tiien      

T'SfV^  that  with  the  contract  price  of  the  ^  property,  and  muA  a  one  hM  thia  ronedy 
land,  $1,100,  we  have  tbe  improTements  as  com- 
pared to  the  value  of  the  land  in  the  ratio  of 


not  exceeding  1^  per  cent." 

We  eondnde  tbat  tbe  jodgmmt  amtain- 
Ing  tbe  demurrer  to  tbe  erldenee  shonld  be 
afllnned. 

[1]  On  the  8tb  day  of  December,  1919.  the 
defendant  Nancy  B.  BaldodE  filed  in  the  fm- 
ties  court  ot  Oktaboma  county  an  action  of 
nnlavful  detainer  against  J.  T.  Jobnaton 
and  wife  for  the  poasessioD  of  the  premises 
In  controversy.  To  this  action,  J.  T.  John- 
ston and  wife,  as  their  defmse  thereto,  claim- 
ed tbat  the  Justice  had  no  Jurisdiction  over 
the  snb}ect-matter  of  the  action,  for  the  rea- 
son that  an  action  had  been  filed  in  the  dis- 
trict court  of  Oklahoma  county,  wherein  the 
plaintiffs  had  brought  an  action 'against  the 
defendant  for  the  speclflc  performance  of 
a  contract  for  the  sale  of  the  real  e5^ate  In- 
volved; that  the  said  action  was  still  pond- 
ing and  undetermined  In  tbe  district  court. 
Judgment  was  rendered  by  the  Justlre  of  the 
peace  in  favor  of  tbe  defendant,  from  which 
the  plaintiffs  appeal  to  the  district  court 
Upon  trial  In  tbe  district  court,  judgment 
waa  rendered  in  favor  of  defendnnt.  from 
wblcb  plaintiff  appeals.  These  causes,  num- 
bered in  this  court  respectively,  as  11730 
and  11097.  uTKin  motion,  were  advanced  and 
by  order  of  this  court  consolidated. 

The  error  assigned  for  reversal  of  tbe  Judir- 
ment  of  the  trial  court  in  No.  11907,  the 
action  for  unlawful  d'ttalner.  is: 

"E!rror  of  the  trial  conrt  in  refusing  to  sus- 
tain the  objection  of  the  plaintifl!  In  error  to 
the  Jnrfsdietion  of  the  court,  and  In  overruling 
the  same,  and  In  overruling  their  motion  to 
dismiss  said  action  in  the  district  court,  over 
their  abjection  and  exception." 

It  is  tb»  contention  of  plaintiffs  that,  where 
a  court  of  equity  has  obtained  Jurisdiction 
of  tbe  controversy  for  any  purpose,  it  will 
retain  Jurisdiction  for  the  purpose  of  ad- 
mlnisterlng  complete  relief,  and  It  may  for 
this  Old  determine  mirely  legal  rights,  which 
otherwise  would  be  beyond  its  authority; 
that  a  court  of  equity,  which  bas  obtained 
Jurisdiction  of  the  controversy  on  any  ground 
for  any  purpose,  will  retain  sucb  Jnrlsdlc- 
tltm  for  the  purpose  of  adratnlstwlng  com- 
plete relief  and  doing  entire  Justice  with 
respect  to  fbe  subject-matter,  and  to  avoid 
multiplicity  of  suits,  and  <dtes  a  number  of 
authorities  to  sustain  this  contention. 

We  hare  examined  tbe  authorities  cited 
and  find  that  tbe  same  are  not  applicable 
to  the  facts  in  this  case.  Tbe  action  of  un- 
lawful detainer,  under  our  law,  Is  purely 
po8se.(isory.  No  question  of  title  can  prop- 
erly be  raised  or  tried  in  such  an  action.  It 
la  tried  la  a  summary  manner,  and  one  of 


irrespective  of  any  other  rights  fn  or  to  tbe 
propertj'  which  may  be  litigated  in  the  dis* 
trlct  court  at  law  or  In  eqnl^. 

Tbe  question  of  title  or  boondarles  can- 
not ordinarily  arise  or  be  tried  in.  such  a 
proceeding.  The  defendant  In  sudi  an  ac- 
tion Is  not  allowed  to  Inject  sucb  questions 
Into  the  case,  and  have  the  same  transfer- 
red to  the  district  court,  under  section  6357, 
Bev.  Laws  of  1010,  when  it  la  clearly  shown 
that  he  entered  into  possession  of  the  premi- 
ses as  a  tenant  of  the  owner  and  waa  hold- 
ing as  tenant  on  the  date  he  claims  an  un- 
executed oral  contract  was  made  for  the 
sale  of  the  premises. 

In  Zahn  v.  Chert,  24  OkL  159,  103  Pac. 
702,  the  court  said: 

"For  the  reason  that  title  may  not  be  adjudi- 
cated aad  finally  determined  in  a  forcible  de- 
tainer action,  it  is  provided  tbat  neither  before 
a  iastlce  of  the  peace  nor  in  the  district  court. 
In  such  action,  ahaU  sacfa  judgment  b«  a  bar  to 
aoy  other  action  brought  by  either  party.  Bee 
section  6088,  Wilson's  Rev.  ft  Ann.  St.  IBOB, 
*  •  *  When  a  party  seeks  to  have  title  adju- 
dicated in  such  an  action,  or  to  oust  the  court 
of  Juriadietion  by  snch  an  aTerment,  such  alle- 
gation should  be  stricken  ant  upon  motion.** 

In  Denlnger  et  ux.  v.  Gossom,  46  Okl.  696. 
149  Pac.  220,  the  plaintiff  brought  an  ac- 
tion of  forcible  entry  and  detainer  before 
tbe  justice  of  tbe  peace,  and  the  defendant 
answered  setting  up  an  equitable  title  "that 
the  title  to  property  was  involved,  and  prayed 
the  justice  of  the  peace  to  certify  the  cause 
to  the  district  court"  A  motion  to  strike 
the  equitable  defense  waa  sustained.  We 
quote  from  tbe  body  of  the  opinion  (40  Okl. 
004,  60S,  149  Pac.  223)  as  follows: 

"Defendants  argue  that  the  justice  of  the 
peace  erred  in  sustaioiDg  the  motion  of  plaintiff 
to  strike  out  the  equitable  defense,  and  the  only 
authorities  cited  In  their  brief  is  upon  this 
point.  DefendantB  should  have  refiled  their  an- 
swer fn  the  county  court  and  had  the  trial  court 
pass  on  same;  however,  the  Supreme  Court  of 
this  state,  aa  well  as  the  Supreme  Oonrt  of 
Kansas,  from  whence  our  statute  came,  have 
oftea  held  that  the  UnlawtuI  Bntiy  and  Detatai- 
er  Act  is  purely  a  possessory  actios,  where  ti- 
tle will  not  be  litigated,  and  when  an  answer 
la  filed  setting  up  an  equitable  defense  and  the 
case  is  certified  to  the  district  court,  sach  court 
is  not  vested  with  jurisdiction.'* 

In  Armour  Packing  Co.  v.  S.  K.  Howe.  62 
Eau.  687,  04  Pac.  42,  it  is  said: 

"Section  6042  of  the  General  Statutes  of  1890 
(Gen.  Stat  1897,  c.  103,  §  26),  providing  that, 
when  it  appears  to  the  satisfaction  of  a  justice 
of  the  peace  that  the  title  or  bouudary  of  land 
is  in  dispute  in  any  action,  he  shall  certify  the 
case  to  the  district  court  for  trial,  has  no  appli- 
cation to  actiona  of  forcible  entry  and  detainer.** 
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Ill  fb»  body  ctf  th»  oi^on,  Uie  role  Is 
■tated  as  follow^: 

"It  was  the  manifeBt  tnteotion  that  fordble 
eDtiT  and  detainer  proceedings  shoold  a^edQ? 
tmnlnate.  Tliej  are  aumniary  in  character. 
No  continuance  is  allowed  by  ^e  statute  for  a 
longer  period  than  eight  da^s  without  the  gir- 
ing  of  bond  to  the  adverse  par^.  Tbe  delay 
incident  to  actions  where  title  is  tried  and  ad- 
judicated would  tend  to  defeat  the  purposes  for 
which  the  remedy  is  given.  Section  C042,  aapra, 
has  been  borrowed  and  re-enacted  in  Oklahoma, 
together  with  onr  procedare  relating  to  actions 
of  fordUe  entry  and  detainer.  In  the  case  of 
McDonald  t.  Stfles.  7  Okl  827, 64  Fae.  487,  the 
Snprema  Court  of  that  territoty  passed  on  this 
qnestloa,  and  held  as  we  do." 

In  Casey  t.  Kitchens,  168  Pac  812,  Tj.  R. 
A.  1918B,  667,  the  syllabus  reads  as  follows : 

"1.  ForcibJe  Entry  and  Detainer^THl0—Bv- 
iderute.  Evidence  of  title  to  real  estate  can  be 
Introdnced  in  an  action  of  forcible  entry  and 
detainer  only  as  an  incident  tending  to  show 
the  right  to  possession.'^ 

**4.  JuHioet  of  the  Peace—Forcible  Entry 
and  Detainer^PoeeeseUm,  In  an  action  brought 
under  the  ftnvtble  entry  and  detainer  statute, 
the  intxodnction  of  eridenee  by  ^ther  party 
showing  tide  to  the  real  satate  does  not  iterate 
to  divest  the  Justice  court  of  jurisdiction.  In 
such  action  posseBsion  alone  is  involved  and  the 
action  cannot  be  onavwted  by  tibe  acts  of  either 
party  into  an  action  to  try  titlB." 

See  Brown  t.  Hartshorn,  12  OkL  121,  69 
Pac.  1048;  Anderson  t,  Calvin  Ferguson  et 
aU  12  Okl.  807.  71  Paa  22B. 

We  conclude  that  the  Judgment  of  the  trial 
court  in  cause  No.  11730,  wher^  J.  T.  John- 
ston was  plaintiff  and  Nancy  EL  Baldock  was 
defendant,  and  In  the  actloa  Mo.  11897, 
wherein  Nantgr  B.  BaIdo<&  was  plaintiff  and 
J.  T.  Johnston  et  aL  were  defendants,  should 
be  affirmed,  and  It  is  so  ordered. 

All  the  Justices  concur,  exc^t  EAZm,  J^ 
btfng  absent. 


BUTLEB  V.  CHATEAU  et  al.  (No.  12468.) 
(Supreme  Court  of  Oklahoma.  Nov.  1. 1921.) 

(Sytttthue  by  the  OourtJ 

Aiipeal  and  errer  «»3S6— PetltloB  la  srror. 
Hied  nnre  tliaa  alx  months  after  iNdamsat, 
dtanlssed. 

Where  a  petition  in  error  is  not  filed  In 
tiiis  coiirt  until  after  tbe  expiration  of  six 
months  from  the  date  of  final  judgment  or  or- 
der appealed  from,  this  court  bas  no  jurisdic- 
tion over  the  subject-matter,  and  the  appeal 
will  be  dismissed. 

Appeal  from  District  Court,  Atoka  County ; 
J.  H.  Llnebaugh,  Judge 

Action  between  J.  B.  Butter  and  Meady 
Chateau  and  othera,  and  from  the  judgment 


therein  the  former  amteala.    Ajufeml  dls- 

I.  Tj.  Cook  and  Maxey  ft  Cook,  all  at  Atxto, 
for  plaintiff  In  error. 

J.  W.  dark,  of  Atoka,  for  defendants  In 
error. 

HARIUSON,  O.  J.  Tt»  judgment  annealed 
from  herein  was  rendered  by  the  trial  coort 
February  4, 1821,  and  purported  anwal  filed 
In  this  coort  July  IS^  1821.  Oo  August  27, 
1921.  defoidant  In  error  filed  motion  to  dis- 
miss on  tbe  ground  that  the  purported  ease- 
made  tails  to  show  that  It  had  vrar  been, 
filed  with  the  court  clerk  of  tbe  trial  court, 
and,  more  than  six  months  having  expired 
since  the  rendition  of  the  Judgment,  the  ap- 
peal cannot  he  perfieeted.  Banks  t.  Watooo. 
40  OkL  4110,  139  Paa  906;  Glbbs  t.  Tanner, 
43  Okl.  477,  143  Pac  139;  Wagnon  T.  Davi- 
son, 79  OkL  20%  192  Paa  668. 

The  appeal  is  dismissed. 

EANB,  JOHNSON,  lOLLBB,  and  SEN- 
NAMUB,  JJ.,  concur. 


NOWAHOMA  OIL  &  OAS  00.  et  aL  V.  LONG- 
BONE  et  al.  (No.  It  118.) 

(Supreme  Court  of  Oklahoma.  Nov.  1,  1921.) 

(Syllalua  hy  the  Court.) 

Appeal  and  error  <8=3356— Appeal  will  be  dis- 
nissad  where  petition  Is  error  Is  sot  tied 
wtthin  six  months  fro«  fisal  JadgsMSt  or 
order  appealed  from. 
Where  a  petition  in  error  Is  not  filed  in  this 
court  until  after  the  expiration  of  six  months 
from  the  date  of  final  judgment  or  order  ap- 
pealed from,  this  court  has  on  jarisdietion  oyei 
tbe  sabJeet-mattCT,  and  the  appeal  wfll  be  dia- 
missed. 

Appeal  fnsn  District  Court  Nowata  Oonn- 

tj;    C.  W.  Mason,  Judge. 

Action  between  tbe  Nowahoma  Oil  &  Gas 
Company  and  others  and  Frank  Longbone 
and  another.  Judgment  for  the  latter,  and 
the  former  appeal.   Appeal  dismissed. 

J.  G.  Hutchison,  of  Kansas  City,  Mo.,  and 
E.  E.  Sams,  of  Xowata,  for  plaintiffs  in  error. 

J.  Wood  Glass  and  Eloyd  A.  Calvert  both 
of  Nowata,  £or  defendants  In  error. 

HARRISON,  C.  J.  The  Judgment  appealed 
from  herein  was  rendered  June  12, 1819,  and 
appeal  not  filed  until  December  24,  1919,  12 
days  after  the  expiration  of  the  6-month 
statutory  period  within  which  to  file  an  ap- 
peal in  this  court. 

Where  petition  in  error  and  case-made  are 
not  filed  within  this  court  within  8  months 
from  the  date  <^  the  order  or  Judgmeat  ap- 
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PMled  from,  as  teqnlred  by  Seuloit  Laws 
1910-11,  c.  18,  tbe  appeal  will  be  dlsmiased 
upon  tbe  proper  motUm  of  def  eiidant  in  er- 
ror. DaTia  T.  Bevelle,  75  Okl.  8,  180  Pac 
968;  Hamm  et  &L  t.  Teasey,  79  OkL  183, 
191  Pac.  1094. 

Wbere  petlUon  In  error  la  not  filed  In  fbla 
conrt  until  after  tbe  expiration  of  6  months 
from  date  of  order  or  Judgment  appealed 
from,  tbis  court  lias  no  Jarlsdlctlon  over  the 
subject-matter,  and  tbe  aiq;)eal  will  be  dis- 
missed. Wagnon  t.  Davlaon,  79  OkL  209, 
102  Pac.  66S. 

Tbe  appeal  is  diamisaed. 

KANE,  JOHNSON.  MTTJilBR,  and  KEN- 
KAUER,  JJ.,  cmcur. 


WALDOCK  at  al.  v.  SINCLAIR.  (No.  12184.) 
(Saprema  Court  of  Oklahoma.  Nor.  1,  IfiSL) 

fSyllabut  hy  the  Court.) 

Appeal  and  error  «=»573,  638— Caaa-nade  aot 
fllad  la  lower  ooart  la  Dallity  aid  after  expir- 
ation of  tlx  moatha  appeal  will  be  dlanlssed. 

A  caae-made  filed  in  thia  coort  which  doea 
not  Bhow  tfa&t  it  has  been  filed  In  the  office  of 
the  clerk  of  the  trial  conrt  Is  a  nuIUty,  and, 
where  such  a  case-made  remalaa  in  this  court 
after  tlie  ezpiratioii  of  the  statutory  time  in 
wUch  to  perfect  an  appttal,  on  motim  Hie  ap- 
peal win  be  dismiss  ad. 

Appeal  from  District  Court,  KoOnrtain 
Ooanty;  A.  C.  Brewer,  Judg&  . 

Action  between  A  J.  Waldock  and  others 
and  W.  C.  Sinclair.  From  a  Judgment  there- 
in, the  former  appeaL   Appeal  dismissed. 

A.  J.  Waldock,  for  plaintiffs  in  error. 
Etheredge  &  Amett,  of  Idab^  for  defend- 
ant in  error. 

HARRISON,  O.  J.  The  Judgment  appealed 
from  herein  was  rendered  in  the  district 
court  of  McCurtain  county  October  13,  1921. 
Tbe  petition  In  error  and  purported  case- 
made  were  filed  in  tbis  court  April  11,  VBGX, 
but  the  record,  on  its  face,  shows  not  to  have 
been  filed  with  the  court  clerk  after  settle- 
ment  of  case-made,  but  was  filed  with  the 
<derk  of  this  conrt  without  showing  to  bare 
been  filed  with  the  court  dtf  k  below. 

On  September  6,  1021,  defendant  in  error 
filed  motion  to  dismiss  appeal  for  the  reason, 
among  other  reasons  assigned,  that  the  peti- 
tion in  error  and  case-made  was  not  filed  in 
the  office  of  court  clerk  of  tbe  trial  court 
It  is  unnecessary  to  decide  tbe  other  grounds. 

A  case-made  filed  in  tbis  court  which  does 
not  show  that  it  has  been  filed  in  tbe  office 
of  the  clerk  of  the  trial  court  is  a  nullity, 
and  where  such  a  case  ranalna  In  this  court 


after  tbe  MEPlntioB  of  the  statntory  time, 
six  monthi^  In  iirtiidi  to  perfect  an  appeal, 
on  proper  motion  13ie  appeal  will  be  dis- 
missed. Banks  et  aL  T.  Watson  et  al.,  40 
OkL  460;  189  Pac.  806;  Olbba  r.  Tanner,  48 
OU.  477, 148  Pac.  188. 
The  appeal  Is  dismissed. 

EANB,  JOHNSON,  MTT.t.ibb,  and  KBN- 
NAMOB,  JJ.,  concur. 


SMITH  V.  STATE.    (No.  A-3732.) 

(Oriminal  Conrt  of  Appeals  of  Oklahoma.  Not. 
12,  1921.) 

(SyUabu*  hy  th€  Court.) 

CriMiaal  law  «»I069(I)— Feloay  appeal  nuat 
be  witbin  six  moatha  by  petitioa  is  airor  with 
oua-Biada  attached  or  traaaeript  of  record. 
In  felony  caaes  the  appeal  must  be  taken 
within  six  months  after  the  Judgment  is  ren- 
dered. Section  6801,  Ber.  Laws  1010.  In  such 
caaea  tbe  appeal  is  takoi  1^  filing  in  thia  conrt 
a  petition  in  error  with  case-made  attached, 
or  transcript  of  the  record,  together  with  proof 
of  service  of  notices  of  appeal  as  required  by 
statute,  and  when  this  is  not  done  within  the 
time  prescribed  by  the  eutute,  this  court  does 
not  acquire  jurisdiction  of  the  appeal,  and  such 
an  appeal  will  be  dismissed. 

Appeal  from  District  Court,  Le  Flore  Coim- 
ty;  E.  P.  Lester,  Jndg& 

Frank  Smith,  was  convicted  of  bu^lazy, 
and  be  appeals^  ^peal  dlBmissed. 

Neat  &  NeaL  of  Potaau,  for  plaintiff  In 

error. 

Xlie  Attomv  Goieral  and  B.  h.  Folton, 
Asst  Atty.  Gen.,  for  the  Stata 

DOTLB,  P.  J.  Plaintiff  in  enor,  VoLuk 
Smith,  was  oonvictjBd  of  burglary  In  tbe 
second  decree^  and  tala  punishment  asseased 
at  imprlsonmoit  in  the  jManitentlary  for  tbe 
term  of  two  years.  In  pursuance  of  tbe  ver- 
diet  the  court  raiidered  Jndgmrat  on  the  20th 
day  of  Septonber,  1919.  From  the  Judgment 
an  ^eal  was  attempted  to  be  taken  by  filing 
In  this  court  of  llarcb  22,  1920,  a  petition 
in  errOT  with  case  made. 

Tb.e  Attwney  General  has  filed  a  motion 
to  dismiss  the  appeal  based  upon  the  fact 
that  said  appeal  was  not  taken  within  six 
months  from .  the  date  on  which  the  Judg- 
ment was  rendered. 

Sec  5091,  Rev.  Laws,  provides: 

"In  felony  cases  tbe  appeal  must  be  taken 
within  six  months  after  the  Judgment  is  ren- 
dered." 

It  was  two  days  too  late.  It  baa  been  uni- 
fomdy  h^  by  tlds  court,  when  an  ai^ieal 
is  net  talraa  wiOln  the  dme  preecrlbed  by 
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Btatnte,  tills  court  does  not  actinlre  Jurisdic- 
tion of  the  appeal,  and  such  appeal  will  be 
dismissed.  Barks  t.  State,  11  OkL  Cr.  446. 
147  Pac  1065;  Gordon  t.  States  12  OU.  Or. 
103,  152  Fac.  142. 

It  follows  that  the  motion  to  dlamln  the 
appeal  must  be  sustained. 

It  is  therefore  ordered  that  ttie  purported 
appeal  be  and  the  same  Is  her^j  dismissed. 

BIATSON  and  BESSBT,  JJ.,  concur. 


THOMAS  V.  STATE.    (No.  A-372I.) 

(Crimioal  Court  of  Appeals  of  Oklahoma.  Ajxg. 
S,  1921.  Bebcarinc  Denied  Nor.  19. 1921.) 

fSvllai'-*'       ihe  Court.) 

1.  Srlmlnal  law  «»l  U&^NamBs  of  aMttlonai 
witnesses  nay  be  Indorsed  on  laforBiatloa  at 
any  time  la  the  oourPa  disoretion. 

In  felony  eaaes,  less  than  capital,  the  names 
of  additional  witnesses  may  be  indorsed  on  an 
information  at  any  time,  within  the  dlsnretion 
of  the  court,  and  this  discretion  will  not  be 
reviewed  upon  appeal,  unless  the  record  shows 
it  was  abused. 

2.  Criminal  law  ^II5»<2)— VenNot,  sspport- 
ed  by  substastlal  avldonoe,  sot  dlstsrlwd  oa 
appeal. 

Where  there  is  substantia]  evidence  to  sup- 
port the  verdict  of  coDviction,  and  the  record 
disdoaes  do  indication  that  the  conclusions 
reached  were  the  result  of  passion  or  prejudice, 
such  verdict  will  not  be  disturbed  on  appeal. 

3.  Laresay  ^55— Evidanos  Md  to  ssstals 

Mtnvlotien. 

Bvidence  Mi  sufllefent  to  anstedn  a  cwvte- 
tion  for  the  larceny  of  domestle  animals. 

Appeal  from  District  Court,  McCurtaln 

County. 

Dock  Thomas  w^^  convicted  of  cattle  theft, 
and  appeals.  AfDrmed. 

Jeff  D.  McLendon,  of  Idabel,  for  plaintUT 

in  error. 

The  Attorney  General  and  W.  O.  Hall,  Asst 
Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  This  appeal  is  from  a  Judg- 
ment of  the  district  court  of  MrCurlaln 
county,  rendered  upon  a  verdict  Ondlng  the 
defendant.  Dock  Thomas,  guilty  as  charged 
In  the  iutormation,  and  fixing  his  punishment 
at  Imprisonment  In  the  penitentiary  for  a 
term  of  five  years.  The  information  jointly 
charged  Dock  Thomas  and  Joe  Uelson  with 
the  larceny  of  two  certain  bull  yearlings,  the 
personal  property  of  one  Tobe  PhllUps.  The 
record  shows  that  the  defendant  Melaon  died 
before  the  case  was  called  for  trial. 


The  wrors  asdgned  are  that  the  verdict 
was  contrary  to  the  law  and  the  evidnce, 
and  that  the  court  erred  in  permitting  the 
county  attorney  to  Indorse  the  name  of  an 
additional  witness  on  the  Information  when 
the  case  was  called  for  trial.  The  defendant 
Is  not  represented  by  counsel  in  this  court; 
however,  we  have  carefully  read  and  ex- 
amined the  entire  record.  The  state  relied 
for  this  conviction  upon  the  testimony  of  the 
alleged  owner  and  four  or  five  other  witn^a- 
es,  showing  that  on  the  date  alleged  Tobe 
Phillips,  living  four  or  five  miles  north  of 
Beworth,  In  McCurtaln  county,  was  the  own- 
er of  two  bull  yearlings,  one  a  deep  red 
and  the  other  a  red  roan,  both  without 
marks  or  brands;  that  two  or  three  weeks 
after  he  missed  them  they  were  found  In  the 
possesfilon  of  the  defendant.  Dock  Th<Hnas,  in 
a  pasture  on  what  Is  known  as  the  cut-off  on 
Red  river ;  that  at  that  time  they  had  been 
altered,  and  each  had  a  metal  tag  on  the 
ear;  that  the  defradant,  Do4^  Thomas,  lived 
aboitt  a  mile  and  a  half  from  Tobe  Fhilllpa, 
and  well  knew  that  these  yearUngs  won 
raised  and  owned  by  Tobe  Phillips. 

Other  witnesses  for  the  state  testified  to 
the  idoitlty  of  tbe  yearUngs  found  In  the 
possession  of  the  defendant  as  being  the 
property  of  Tobe  PhiUlps.  As  a  witness  In 
his  own  behalf  Dock  Th<mia8  testified  that 
he  bought  the  red  yearling  from  the  late  Joe 
Melaon,  his  codefesodant,  and  that  he  raised 
the  other  yearling,  claimed  by  Tobe  FbllUpe; 
that  at  the  time  he  was  associated  with  I>r. 
McBrayer  In  buying  cattle,  and  they  had 
about  100  head  in  a  pasture  on  the  Red  river 
cut-off. 

[1]  The  rule  Is  well  settled  that  in  felony 
cases,  leas  than  cat^tal,  the  names  of  addi- 
tional witnesses  may  be  Indorsed  on  an  in- 
formation at  any  time  within  the  discretion 
of  the  court,  and  this  discretion  will  not  be 
reviewed  upon  appeal,  unless  the  record 
shows  that  it  was  abused.  Star  v.  tHate,  9 
Okl.  Cr.  210, 131  Pac.  512;  Hawklna  v.  Stafee» 
7  Okl.  Cr.  38&,  123  Pac.  1024. 

[2]  The  Jury  are  the  exclurive  Judges  of 
the  credibility  of  witnesses  and  the  weight 
to  be  given  their  testimony,  and  where  there 
Is  substantial  evidence  to  8U[^rt  the  verdict 
ot  conviction,  and  the  record  discloses  no  in- 
dication that  the  conclusions  reached  wero 
the  result  of  pasidtHi  or  prejudice  such  ver- 
dict will  not  be  disturbed  on  SMMal. 

{3}  Upon  the  record  before  us,  the  case  was 
one  for  the  consideration  of  the  iory.  The 
trial  was  In  all  respects  fair,  and  we  axe  vn- 
able  to  find  anything  In  ^e  recwd  to  war- 
rant us  In  InterEering  with  the  comletloB. 

The  Judgment  ot  the  lower  court  is  there- 
fore affirmed. 

MATSON  and  BDS8KT,  JJ.,  amair. 
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SMITH  V.  STATE.    (No.  A-3733.) 

(Criminal  Court  of  Appeals  oC  Oklahoma. 

Nov.  16,  1921.) 

(8ythlu$  if/  th€  Court.) 

I.  CrinlRai  law  «=9678(l)— Where  more  than 
one  aot  or  wkleh  ooavlotloa  oould  b«  based 
was  shown,  tho  state  should  elect. 

In  a  prosecution  for  statutory  rape,  where 
there  is  evidmce  of  more  than  oue  act  of 
Bezaal  IntercoorBe  between  defendant  and  pros- 
ecDtrtz  upon  which  a  conviction  coold  be  baaed, 
the  trial  court  should  either  require  the  pros- 
ecution to  elect  upon  which  of  such  acta  it 
would  rely  for  a  conviotioo,  or  else  bsTe  treat- 
ed the  act  of  which  the  sUte  first  introduced 
eridenea  to  tend  In  any  degree  to  prove  the 
offense  as  an  election  and  should  have  glTen  a 
specific  Instruction  limiting  the  jury  to  a  con- 
sideration of  such  particalar  act  as  a  baaia 
for  a  couTlctlon. 

Z  CrImlBal  law  «»373— Rape  net  a  ooitina- 
Iri  ofleMo,  aad  eoavlotloa  aaet  rest  oa  oao 
act  only. 

In  thia  atate  a  person  may  be  tried  for  and 
convicted  of  only  one  offense  at  a  time.  Bape 
is  not  a  continuous  offense,  and  whilst  in  a 
prosecution  lor  statutory  rape  proof  of  other 
acta  of  intercourse,  occurring  both  prior  to 
and  subsequent  to  the  one  relied  upon  for  a 
conviction,  may  be  proved  for  the  purpose  of 
showing  the  intimate  relations  between  the 
parties,  etc.,  the  conviction  must  be  based 
solely  upoo  one  of  such  acta  and  sot  all  of 
them,  and  It  is  error  prejndidai  to  the  de- 
fendant, where  no  election  of  acta  ia  required, 
to  instruct  the  jury  in  effect  that  a  convletion 
should  result  from  proof  beyond  reasonable 
doubt  of  any  of  such  acta. 

A^eal  from  District  Coart.  Beaver  Coun- 
ty ;  Arthur  G.  Sntton,  Judge. 

Arthur  O.  Smith  was  convicted  of  statutory 
rape,  and  he  appeals.  Reversed'  and  re- 
manded. 

Dlcksoa  &  Dickson,  of  Beaver,  for  plaintiff 
in  error. 

S.  P.  Fieeling,  Atty.  Gen.,  and  W.  a  HaU. 
ABSt  Atty.  Geu.,  for  the  State. 

HATSON,  J.  This  la  an  appeal  from  the 
district  court  of  Beaver  county,  wherein  the 
defendant,  Arthur  O.  Smith,  was  convicted 
of  the  crime  of  rape,  alleged  to  have  t>een 
committed  upon  hla  daughter,  Leola  Mary 
Smith,  a  cblld  under  the  age  til  14  years. 

Numerous  assignments  of  error  are  relied 
iqwn  for  reversal  ot  this  Judgment;  but,  In 
view  ot  disposition  made  of  this  aroeal,  it 
will  be  uece»ary  only^o  conrider  one  of  suCh 
aaaignmenta. 

The  information  charged  the  offense  to 
have  been  committed  on  or  about  the  lat  day 
of  August,  1018. 

[1 J  The  evidaioe  dlsdosed  that  the  ptoae- 
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cutrlx  reached  the  age  of  14  years  on  the 
4th  day  of  September,  1918.  To  obtain  a  con- 
viction ttie  prosecutrix  testified  to  several 
acts  of  sexual  intercourse  with  the  defend- 
ant, beginning  some  time  between  Thanks- 
giving and  Christmas  ot  1916,  and  extending 
up  until  a  short  time  before  the  filing  of 
this  charge  in  March,  1919. 

The  prosecution  made  no  election  as  to 
which  particular  act  of  sexual  Intercourse 
upon  which  reliance  would  be  had  for  a 
conviction.  The  trial  court  did  not  require 
the  prosecution  to  elect,  for  a  convicticm, 
upon  any  particular  act  of  Intercourse  be- 
tween the  defendant  and  the  prosecutrix, 
prior  to  the  time  the  prcwecutrix  reached  the 
age  of  14  years.  In  the  court's  general  charge 
to  the  Jury  the  following  Instruction  was 
given: 

"Any  unmarried  female  under  the  age  of 
16  years  is  incapable  of  consenting  to  an  act 
of  aexual  intercourse.  The  act  of  sexual  in- 
tercourse therefore  accomplished  by  a  male 
with  a  female,  under  the  age  of  16  years,  not 
the  wife  of  the  perpetrator,  is  rape,  whether 
the  perpetrator  obtain  her  consent  or  not. 
Rape  committed  by  a  male  over  18  years  of 
age  upon  a  female  under  the  age  of  14  years, 
or  incapable,  through  lunacy  or  unsonndneas 
of  mind,  of  giving  legal  coosent,  or  accom- 
plished with  any  female  by  means  of  force 
overcoming  her  resistance,  or  by  means  of 
threats  of  immediate  and  great  bodily  barm, 
accomplished  by  apparent  power  of  execution, 
preventing  such  resistance,  is  rape  In  the  Srst 
degree.  Rape  in  the  firat  degree  is  punish- 
able by  death  or  imprisonment  in  the  peniten- 
tiary, not  less  than  15  years,  in  the  discretion 
of  the  Jury.  It  therefore  yon  believe  from 
all  the  evidence,  facts,  and  etrcumstanees  in 
thia  case,  beyond  reasonable  doubt,  that  the 
defendant  accomplished  sexual  Intercourse 
with  the  prosecuting  witness,  Leola  Mary 
Smith,  in  aaid  Beaver  county,  st  any  time, 
within  three  years  from  the  filing  of  aaid  in- 
formation, that  the  said  Iieola  Mary  Smith 
was  not  at  that  tim9  the  wife  of  the  said  de- 
fendant, and  was  at  that  time  under  the  age 
of  14  years,  then  your  verdict  should  be  that 
the  defendant  Is  guilty  of  rape  in  the  first  de- 
gree.' " 

The  fOTcsoii^;  Instruction  was  excepted  to 
by  defendantif  counsel.  We  think  the  giving 
of  same  over  the  objection  and  exception  of 
defendant  oonstituted  a  revwsible  error  in 
this  case. 

[2]  Bape  la  not  a  cmtinuous  offensei  On 
the  evidence  In  this  case  every  act  of  amial 
Intercourse  tmtiCed  to  by  the  i^osecutrlx 
constituted  a  distinct  crime,  and  the  trial 
court  should  either  require  the  prosecution  to 
elect  upon  which  of  such  acts  It  would  rely 
fbr  a  conviction,  or  else  the  court  would  have 
treated  the  act  of  which  the  state  first  in- 
troduced evldenoa  to  tmd  in  any  degree  to 
[wove  the  ofEense  fta  an  election  and  should 
have  ^ven  a  qtedflc  instruction  HirUHpj  the 
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jury  to  a  consId»atlon  of  this  particolai  act 
as  a  basis  for  a  convlcttoa.  22  R.  O.  Lb  p. 
1227, 1  68.  This  the  conrt  did  not  do,  but,  on 
tbe  contrary,  Instructed  the  Jury  that — 

If  they  beliered  from  all  the  evidence  be- 
yond a  reasonable  doubt  "that  the  defendant 
accomplished  sexual  intercourse  with  the  prose- 
cutrix, Leola  Mary  Smith,  in  said  Beaver 
county  at  any  time  within  three  years  from  the 
filing  of  said  information,  that  the  said  Leola 
Ifary  Smith  was  not  at  that  time  the  wife  of 
said  defendant,  and  was  at  that  time  under 
the  age  of  14  years,  then  your  verdict  should  be 
that  the  defendant  is  guilty  of  vapa  In  the  first 
degree.** 

It  is  apparent  that  on  tUs  Instructton  tfie 
jurors  were  permitted  to  base  a  convlctloa 
upon  any  of  the  nmnerous  acts  of  sexual  In- 
tercourse testified  to  by  prosecutrix  as  oc- 
cnrrlng  between  lier  and  the  defendant  be- 
tore  she  reached  the  age  of  14  years,  all  of 
irtilch  occurred  within  three  years  from  the 
filing  of  the  said  Information.  Manifestly 
one  of  the  said  jurors  may  have  believed  the 
dtfendant  guilty,  baaing  his  belief  upon 
proof  of  an  act  of  sexual  intercourse  testi- 
fied to  by  prosecutrix,  entirely  different  from 
that  upon  which  another  of  said  jurors  based 
his  belief,  so  therefore,  while  the  twelve 
jurors  may  have  unanimously  arrived  at  the 
conclusion  that  the  defendant  was  guilty  of 
the  crime  charged,  there  Is  no  way  of  deter- 
mining by  this  record  that  each  of  said  ju- 
rors based  his  convlctiOQ  of  guilt  upon  the 
same  act  of  sexual  Intercourse.  See  Montour 
V.  State,  11  OkL  Cr.  376,  145  Pac  811. 

It  has  been  repeatedly  held  in  this  stata 
that  a  person  may  be  tried  for,  and  convicted 
of,  only  oue  offense  at  a  time,  and  while  proof 
of  other  acts  of  intercourse,  In  a  prosecution 
for  statutory  rape  occurring  both  prior  to 
and  subsequent  to  the  one  relied  upon  for  a 
conviction,  may  be  proved  for  the  purpose  of 
showing  the  Intimate  relations  existing  be- 
tween  tbe  parties,  etc,  tbe  couvlctlou  must  be 
based  Bolely  npMi  one  of  sutdi  acts  and  not 
aU  of  them.  Gi«cy  State.  IS  OkL  Or.  643, 
166  Pac.  442. 

An  examination  of  this  record  dlsdoses 
that  this  case  was  not  tried  with  reference 
to  any  particular  act  of  sexual  intercourse 
alleged  to  have  been  committed  by  the  de- 
fendant with  the  prosecutrix  on  or  about  the 
1st  of  August,  1918,  or  any  other  particular 
act  of  sexual  intercourse  occurring  within 
three  years  preceding  the  filing  of  the  Infor- 
mation and  at  a  time  when  the  prosecutrix 
was  under  the  age  of  14  years.  But  the  trial 
court  in  not  requiring  the  state  to  elect  upon 
one  such  particular  act,  and  in  submitting 
the  qnestI<Hi  of  guilt  on  all  of  snch  acts,  dear- 
ly committed  reversible  error,  as  this  con- 
viction could  be  pleaded  In  bar  of  a  subse* 
qnent  prosecution  based  on  any  definite  act 
of  sexual  Intercourse  alleged  to  have  occurred 


between  the  defendant  and  the  prosecutrix  In 
Beaver  count?,  prior  to  the  date  that  the 
prosecutrix  reached  tbe  age  of  14  years. 

For  reasons  stated,  the  judgment  is  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

The  warden  of  the  penitentiary  at  Me- 
Alester  will  deUver  the  defendant  to  the 
sheriff  of  Beaver  county,  who  will  h<^  him 
in  custody  until  otherwise  ordered  aooradlng 
to  law. 

BOXLE,  P,  J.,  and  BBSSEY,  J,,  coaenr. 


JONES  ».  STATE.    (No.  >U2S78.) 

(Criminal  Court  of  Appeals  of  Oklsbima. 
March     1921.  Behearing  Dtnled 
Nov.  19,  192L) 

/8vlldbM$  hp  fh0  Court) 

1.  Jury  «=>I3I(I5)-Ia  exaalalag  mlmiea, 
aelther  party  may  ask  the  Jiirore  how  ttw 
would  decide  on  an  asumed  state  of  faots. 

In  tbe  examination  of  a  venireman  aa  to 
his  qualifications  to  sit  as  a  jaror,  neither  part7 
lias  the  right  to  assume  the  facta  of  the  case 
in  detail,  and  assume  that  the  court  will  instmct 
the  jury  in  a  particular  way,  and  then  call  upcm 
tbe  prospective  juror  for  a  statement  as  to 
how  he  would  decide  under  this  supposed  state 
of  the  evidence.  This  might  be  calling  for  a 
prejudgment  of  the  case,  and  the  austaialng  of 
an  objection  to  sodi  questions  la  not  error. 

2.  Jury  «=3l3((%4>^xanilDatfoa  of  Jarers  (a 
sound  discretion  of  trial  Jadse;  parties  shonid 
be  given  latitude  to  enatale  them  to  prooore 
dislatenated  )«ry;  limitation  of  wcanlaatlon 
•r  Jnrm  la  mnrdsr  oue  held  net  aa  afean*  of 
disoretloB. 

The  manner  and  extent  ttt  examtaiatiaBs  of 
jurors,  touching  their  qoalifieatio&n,  cannot  be 
prescribed  by  any  definite,  unyielding  rale,  bat 
rests  to  a  large  extent  in  the  aoond  discretiOD 
of  the  trial  judge.  In  the  examination,  sndi 
latitude  should  be  given  the  parties  as  will  en- 
able them  to  procure  a  jury  free  from  outside 
influence,  bias,  or  personal  interest.  Btld, 
that  the  Umiting  of  the  examination  ot  Juror 
Blown  was  not  an  abase  of  the  courlfa  diane- 
tion. 

3.  CrimlnarUw  «33655(S),  I I66'/^(I2)— Conrt 
should  not  make  disparaging  remarks  eon- 
oeralng  attoraeys;  dtsparaglag  remarks  by 
ooort  eoaoernlng  atterasys  held  net  prefadl- 
olal. 

The  trial  court  should  refrain  from  auUng 
disparaging  personal  remariu  eonceming  any 
of  the  attorneys  engaged  In  the  triaL  The  at- 
torneys, on  the  other  hand,  should  refrain  from 
unnecessarily  irritating  the  court,  A  trial  In  a 
court  of  juBtice  should  not  he  permitted  to  de- 
generate into  a  contest  of  wits  or  skill  between 
the  court  and  attorneys,  or  betweui  the  attor- 
neys thonselves.   Btid,  In  tills  ease,  that  tte 


«saPor  othsr  sasaa  m  bum  topic  and  KBT-NUllBBB  In  all  Ka7-Numb«nd  01tM«a  aa«  IMaaw 


Digitized  by 


Google 


OkL) 


■ttorn^i  for  defendant  were  In  aone  meanire 
MBpoDsible  for  the  diepaiaginc  remarks  of  the 
coart,  and  that  the  renarka  ao  made,  nnder  aU 
the  drcumstancee,  were  not  prejudicial. 

4.  Wftnaseee  «=3>337(5)— Other  offenses  Inad- 
lahslble  where  good  diaraoter  aot  |iut  In  Is- 
sue Iqr  defendaat  binself;  sood  character  of 
defendant  nay  bo  impeaobed  by  oeaeral  rep«- 
tatloo  only. 

Unlesa  the  defendant  himself  pnta  bis  (ood 
c2iaracter  in  iasae.  It  ia  not  admissiUe,  o^ 
erose-examtnation  of  the  defendant,  to  interro- 
gate him  as  to  the  commission  of  oliier  partlca- 
lar  crimes  or  offenses  not  connected  with  the 
crime  for  which  he  is  being  tried.  If  the  good 
Character  of  the  defebdant  Is  made  an  isBue 
the  defendant,  it  may  be  Impeached  only  hy 
showing  that  bis  general  repatation  was  bad, 
and  not  by  eTidence  of  particular  acta. 

ft.  CrlMloal  law«»n7OV9(l)<-l>t«mgatl0aaa 
to  other  offenses  prejndlclal  only  wbw*  dfr 
fendaat  Injared;  Interrogatoriea  a»  vUmr 
offenses  bold  nonpi;pJudiolal  error. 
Afl  to  whether  the  error  in  permitting  a 
defendant  to  be  Interrogated  about  several  oth- 
er epedfic  acta  of  wrongdoing,  not  within  the 
Isanee,  Is  prejndidal  depends  upon  whether, 
fron  n  axamination  of  tbe  entire  record,  it 
appeara  that  the  defendant  was  iajared  by  waA 
teatimony,  or  whether  the.  jory  considered  the 
same  in  arriring  at  their  verdict,  field,  in  this 
instance,  that  the  propounding  of  the  qneations 
complained  of  was  not  prejuffidal  error. 
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pears  that  it  prchtUfy  operated  to  tiia  Injory 
of  tho  defendant 

Appeal  from  DIatrid;  Court.  Tens  Coanty ; 
W.  O.  OiQW,  Jodge; 

Tillman  Jones  was  convicted  of  murder, 
and  be  appeals.  Affirmed. 

J.  8.  Harris,  of  Oklahoma  Olty,  W.  H.  Snl- 
llvan,  of  Fort  Sumner,  N.  M.,  and  John  Ia 
Oleason,  of  Enid,  for  plaintiff  In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  B.  McMillan, 
Asst  Atty.  Gen.,  for  the  State. 


6.  Crlalaal  law  ^lll»(l)-.Test  at  ta  fcarn* 
laia  error  la  admlMlaa  af  laouipetaat  wl« 
deaea  stated. 

As  to  the  tests  In  detenainlng  whether  in- 
competent testimony  Is  harmless,  see  tiie  text 
of  tide  opinion. 

7.  Crtntnal  law  ^768(4)— Homldde  ^340 
(3)— lasfruoHea  that  Jnry  shoold  ftx  punlah- 
neit  at  life  Imprisonnsnt  error;  defendant 
MBBOt  eenpIalB  af  errors  prajsdlelal  to  stats 
aniy. 

The  giving  of  an  instmctlon  to  the  jury 
tiuit.  If  ther  should  find  the  defendant  guilty 
of  murder,  they  shoold  fix  bit  punishment  at  life 
Imprisonment  In  the  state  penitentiary,  is  er- 
ror. By  statute  It  is  provided  that  the  punish- 
ment for  murder  shall  be  death  or  imprisonment 
for  Ufe,  at  the  discretion  of  the  jury;  but,  since 
lUs  error  was  prejudicial  only  to  the  state,  the 
defendant  cannot  be  heard  to  complain. 

S.  Homicide  ^300(3)— Instrsotlons  as  toseir- 
dofense  held  not  InsuffldeHt 

Instructions  as  to  self-defense  and  appar- 
ent danger  examined,  and  kettf  suffidentiy.  if 
aot  correctly,  stated. 

9.  Criminal  law  «=>l  I66'/2<I3)  —  Remarks  of 
oourt  provoked  by  defendant's  attorney  held 
not  ground  for  reversal. 

Where  the  defendant's  counsel,  in  the  pres- 
ence of  the  jury,  unnecessarily  pcovokes  the 
court  to  make  disparaging  remarks  of  and  to- 
wards the  attorney  for  the  defendant,  culmiaat- 
ing  in  a  fine  or  threatened  fine  for  contempt  of 
court,  the  defendant  vrill  not  be  heard  to  com- 
plain of  such  action  of  the  court,  unless  it  ap- 


BESSEY,  J.  The  plaintiff  in  error,  TiU- 
man  JMies,  hereinafter  referred  to  as  the 
defendant,  was  on  the  1st  day  of  May,  1910, 
informed  against  in  the  district  court  of 
l^xas  county,  OkL.  for  the  murder  of 
Paul  Herzog  od  the  29tb  day  of  November, 
1914  Dp(ni  trial  ia  said  coart,  defendant 
was  on  the  27tta  day  of  May,  1916,  convicted 
of  murdo*.  and  his  punishment  fixed  at  life 
imprisonment  in  the  state  pmlt^tlary. 

The  evidence  on  the  part  of  the  state  dis- 
closes I  That  prior  to  the  day  of  the  homi- 
cide there  had  been  no  111  feeling  betweoi  the 
defendant  and  the  deceased;  that  the  de- 
ceased was  a  school  teacher,  a  young  man  of 
exemplary  habits^  who  was  not  in  the  haUt 
oC  drinking  intoxicating  Uaoor  or  using  pro- 
fane language.  Tbat  Immedlatdy  prior  to 
tba  data  of  the  ahooting  the  deoeaaed  lived 
a  distance  o2  about  two  ndlee  from  tiie 
father  ot  the  defendant,  wltb  whom  the  de- 
fendant bad  fior  some  time  be»  making  Ua 
home.  That  on  this  day  tbe  deceased  bad 
been  to  Gl^rone,  in  company  with  othors,  and 
that  on  their  return,  about  eundown,  he  left 
their  conveyance  some  distance  from  his 
home  and  was  proceeding  on  foot,  carrying 
a  sack  of  flour  and  a  package  of  salt,  when 
he  overtook  the  defendant,  who,  after  some  re- 
marks, demanded  of  the  deceased  that  he  hitch 
up  his  team  and  take  def^dant  and  his 
tnmk  to  Tyrone.  That  the  defendant  was  In 
an  Intoxicated  condition,  and  stated  tbat  he 
had  bad  a  dispute  with  his  father,  who  did  not 
want  him  to  go  to  Tyrone.  Th&t  the  de- 
fendant had  a  pistol,  and  threatened  to  shoot 
the  deceased  If  he  did  not  ga  That  the  de- 
ceased then  carried  tbe  flour  and  salt  to  his 
house,  and  there  met  hia  wife  and  called 
her  attention  to  defendant's  Intoxicated  con- 
dition. That  be  then  wmt  to  the  stable, 
hitched  up  a  team  of  mules  to  a  wagon,  and, 
after  again  going  to  the  house  and  giving 
his  podcetbook  to  his  wife,  drove  away  wltb 
the  defendant  In  the  direction  of  tbe  home  of 
the  latter.  Tliat  on  their  arrival  there  tbe 
def^dant's  father  objected  to  his  taking  the 
trunk,  but  later  the  trunk  was  placed  on  tbe 
wagon,  and  deceased  then  stated  that  he  did 
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not  want  to  take  tbe  trunk  if  the  fiither  ob- 
jected. After  some  discussion  tbe  deceawd 
got  up  on  the  wagon,  preparatory  to  driving 
off,  and  Invited  the  defendant  to  get  on  also ; 
that  the  deffflidant  refased,  stating  that  he 
would  walk  down  to  the  gate  and  close  It 
after  they  drove  through.  I^e  deceased  got 
off  cS  tbe  wagon,  urging  the  defendant  to 
get  on,  and  as  he  approached  tbe  defendant, 
the  defnidant  shot  him  with  his  pi8t<^  the 
ball  ottering  his  abdomm,  severing  the  in- 
teettxieB  in  a  number  ct  places,  resulCIi^  in 
death  Bome  hours  later.  Tbe  defendant,  Im* 
mediately  after  the  idiooUng,  fled,  and  some 
months  later  was  apprehended  and  arrested 
In  Tennessee.  Tbe  i^tol  which  he  had  used 
was  found  some  distanee  from  the  scene  of 
the  tragedy.  The  deceased  had  no  gun  or 
other  weapm,  and  had  made  no  threats  to- 
wards tbe  defaidant  That  the  deceased 
was  carried  Into  tbe  Jones  honae,  physicians 
were  called,  and  his  r^tlves  notified.  That 
the  pfaystdans,  after  their  arrival,  decided 
that  an  operation  was  necessary,  and  as  soon 
as  preparations  could  be  made  they  placed 
deceased  under  tbe  Influence  of  an  anesthetic, 
opened  up  tbe  abdomen,  and  sewed  up  the 
pimctures  In  the  intestines.  That  before  the 
operation  tbe  tether  and  sister  of  tbe  de- 
ceased arrived ;  that  the  deceased  knew  that 
he  conld  not  recover,  and  before  tbe  opera- 
tion made  a  statement  to  his  father,  in  the 
pies^ce  and  bearing  of  his  sister,  relating 
how  the  dlfllculty  tock  plaosi  That  It  re- 
quired approxlmat^y  an  hour  and  a  half  to; 
comi^ete  the  operation,  and  soon  after  tbe 
deceased  came  from  under  the  Influence  of 
the  anesthetic,  at  about  1  o'clock  of  the 
mimilng  follovring.  a  hypodermic  injection  of 
H.  M.  C.  was  administered.  Hut  some  time 
following  this  the  deceased  made  a  statement 
as  to  how  the  difficult  occurred  to  his  moth- 
er-in-law ;  and  later  still,  at  about  S  o'clock 
of  that  morning,  he  made  another  statement, 
a  portion  of  which  was  reduced  to  writing. 
These  dying  statements  all  Indicated  that 
tbe  shooting  was  done  without  provocation. 

Tbe  defendant  admitted  the  killing,  and 
claimed  Justification.  He  admitted  that  he 
had  seen  the  deceased  a  few  times,  and  knew 
lilm  slightly.  That  he  went  over  to  tbe  home 
of  the  deceased  at  about  sundown  on  tbe 
evening  of  the  29th  of  November,  1914,  to  get 
him  to  haul  bis  trunk  to  Tyr<me,  and  that 
the  deceased  overtook  him  a  short  distance 
from  his  house.  That  he  told  the  deceased 
that  he  wanted  him  to  take  him  and  his 
trunk  to  Tj'rone,  and  that  he  gave  him  fl 
for  that  purpose.  That  he  had  a  pint  of 
whisky  with  him,  and  that  he  gave  deceased 
a  drink  Just  after  they  met;  that  before 
leaving  tbe  defendant  had  taken  a  drink  or 
twa  That  they  bitched  up  tbe  team  of  mules 
and  drove  over  towards  the  defmdant's ' 
home,   auat  on  the  way  oyer  tbe  dereesed  ' 
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took  two  more  drinks,  and  that  Mmewbwe 
along  the  road  the  deceased  said  to  the  de- 
fendant, "Jones,  I  understand  that  you  sold 
that  I  stole  some  of  your  fruit  down  there," 
and  that  tbe  defendant  replied  to  tbe  ^ect 
that  it  looked  like  either  he  or  some  of  Gm 
HoeckendOTf  boys  did.  That  the  deceased  dun 
cursed  him,  and  started  towards  him,  where- 
upon defendant  got  off  the  wagon  and  ran 
bacfe  up  the  road  a  distance  of  about  100 
yards,  irarsued  b7  tbe  deceased.  That  the 
deceased  failed  to  overtake  tbe  defendant, 
and,  after  using  more  profane  language,  re- 
turned to  the  wagtn,  and  that  the  defendant 
followed  and  they  both  got  on  tbe  vmgaa 
and  pursued  their  Joum^  towards  tbe  Jaws 
home:  Tb^t  after  arriving  at  Us  home  tb^ 
both  wait  Into  tbe  boose,  and  that  the  de- 
ceased contlaued  cursing  and  using  profane 
and  abusive  language  In  the  presmce  ot  de- 
f«idant*8  father  and  mother.  That  defmd- 
ant's  gun  and  scabbard<were  In  the  cnpboard. 
That  he  got  them,  and  buckled  them  around 
him,  after  which  deceased  and  he  together 
loaded  the  trunk  on  the  wagcm.  The  de- 
ceased got  on  tbe  wagfMi  and  pliAed  up  tbe 
lines  and  Invited  the  defendant  to  get  on. 
Defendant  refused  and  said  he  would  walk 
down  to  the  gate  and  shut  It.  After  some 
talk  the  deceased  said  he  didn't  believe  that 
he  would  take  the  defmdant  to  town;  that 
the  d^endant  Insisted  that  he  do  eo.  and  that 
the  deceased  then  cursed  the  defendant  again 
and  said,  **Tou  accused  me  of  stealing,  and 
X  am  not  going  to  stand  'for  It,"  and  got  off 
tbe  wagon  and  started  towards  Uie  d^end- 
ant  That  d^endant  retreated,  and  told  tbe 
deceased  to  stoj).  and  diat  the  deceased  thai 
reached  in  his  bosom  and  threatened  the  de- 
fendant with  what  seemed  to  be  something 
bright  in  lite  hand.  That  the  deceased  Jnpt 
advancing,  and  that  tbe  defiraidant  then  shot 
him.  Tbe  defendant  then  r^ted  the  details 
of  bis  flight  to  Tennessee. 

Tbe  defendant  admitted  that  he  had  drunk 
whisky  nearly  all  of  Ms  life;  that  be  had 
been  drinking  on  that  day:  that  he  bad 
whisky  at  home,  and  flUed  up  his  pint  bottle 
before  he  started  to  tbe  bome  of  the  de- 
ceased ;  and  that  he  bad  taken  a  drtnk  or 
two  before  starting. 

The  ouly  eyewitness  to  the  shooting  was 
Herman  Hitchcock,  a  brother-in-law  of  the 
defendant.  He  testifled  that  the  shooting 
occurred  In  front  of  the  J  ones  home,  about 
80  minutes  after  the  arrival  there  of  the 
two  men.  That  tbe  night  was  clear,  as  well 
as  he  conld  remember,  and  that  the  moon 
was  shining.  This  witness  corroborated  the 
defendant  as  to  the  abusive  and  profane  lan- 
guage alleged  to  bave  been  used  by  the  de- 
ceased, and  stated  tlut  Just  before  the  flitid 
eiiat  was  flred  the  deceased  was  advancing 
towards  the  defendant,  in  a  threatening  man- 
ner, reaching  in  bU  Inside  overcoat  podce^ 
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and  tbat  he  liad  ■onwttalnff  lai^t  In  bia 
hand. 

A  mimbeF  (tf  wltDeaaes  teetlfled  as  to  what 
took  place  after  the  staootlng.  Gzp«^  and  oth- 
er witnesses  teetlfled  as  to  the  mental  con- 
ditlm  of  the  deceased  after  the  shooting  and 
before  his  death,  as  afTectlng  the  credibility 
of  hla  dying  statement.  Tb«  father  and 
moth«>  of  the  defendant  did  not  testify.  Oth- 
er than  above  stated,  there  was  no  testimony 
that  the  deceased  had  a  weapon,  and  so  far  as 
this  record  shows,  mme  was  found  on  his 
l)ersoa  or  elsewhere. 

The  record  In  this  case  is  ponderoas,  con- 
taining 828  pages.  The  defendant  urges  48 
assignments  of  error.  From  an  analyds  of 
defendant's  brief,  we  find  that  these  errors 
may  be  classified  and  grouped  as  follows: 

(1)  Error  of  the  court  in  refusing  to  permit 
the  d^endant  to  make  a  suffldoit  lamina- 
tion of  the  JnronB  toudsing  tbd^  quallflca- 
tints.  - 

09  Error  <tf  the  court  in  permitting  the 
county  attorney  and  special  counsel  for  the 
state  to  make  prejudicial  remarks  about  the 
defendant  and  hia  counsel,  and  permitting 
prejudicial  questlona  to  be  propounded,  In- 
dicating that  the  d^endant  was  a  dangerous 
man. 

(3)  Error  of  flie  court  In  giving  emmeous 
Instruction  as  to  the  death  penalty. 

(4)  Errors  of  the  court  In  the  admlssdon  of 
Incompetent  and  prejudicial  testimony  con- 
remlng  the  allied  dying  dedaratlons  of  the 
deceased. 

(6)  Errors  of  the  court  In  giving  certain 
erroneous  Instructions,  and  the  refusal  of  the 
court  to  give  the  instructions  offered  by  the 
defendant. 

(6)  Error  of  the  court  in  fining  one  of  the 
attorneys  for  the  defendant  tor  contempt  of 
court.  In  Uie  hearing  and  presence  of  the 
Jury. 

First  This  was  not  such  a  trial  as  would 
ordinarily  excite  wide  publicity  or  make  It 
difficult  to  procure  an  Impartial  Jury.  There 
were  33  persons  examined  as  to  their  qnall- 
flcatlons  as  Jurors,  covering  222  pages  of  ^s 
record.  The  friction  and  hostile  feeing  be- 
tween the  court  and  the  attorney,  for  the 
defendant^  whl<^  appears  at  various  times 
during  the  progress  of  the  trial,  as  abown  by 
this  raowd,  firrt  manifested  Itself  and  be- 
came acuta  because,  In  this  examination  of 
Iffoepective  Jurors,  the  attorneys  for  the  de^ 
fendant  would  take  the  information  and  the 
list  ot  witnesses  wUdi  It  contained  and  ask 
eadi  man  examined  concerning  his  relation- 
ship with  each  of  the  witnesses,  and  proinund 
assumed  instructions  whldi  the  court  would 
give,  asking  the  Jurors  whether.  If  so  In- 
structed, they  would  be  governed  by  such  in- 
structions. Several  times  the  court  suggested 
that  they  should  not  at  that  time  assume 
what  bis  instructions  would  be.  Finally  the 
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court  mged  that  sndi  prolonged  examination 
cease,  culminating  in  the  conflict  complained 
of  between  the  court  and  the  attorneys  for 
the  defendant,  relating  to  the  examination  of 
Juror  Brown,  who  had  before  that  time  been 
examined  at  great  length,  and,  as  probably 
appeared  to  the  court,  to  a  sufficient  extent. 
Hie  court  then  announced  that  he  could  and 
would  take  the  examination  out  of  the  hands 
of  the  attorneys  tor  the  defoidant,  and  to- 
fused  to  allow  them  to  ask  this  Juror  further 
Questions,  as  follows: 

"Q.  You  understand  that  tliat  (reasonable 
doubt  and  presumption  of  innocence)  la  a  val- 
uable and  legal  right  which  the  law  extends  to 
a  defendant,  and  that  the  jury  or  Juror  has  no 
right  to  wltiibold  from  him,  do  yon? 

"By  the  Court:  I  think  yon  gentlemen  go  into 
the  hiw  and  argument,  and  I  am  going  to  lim- 
it this  time  on  the  examinatlon~the  law  doesn't 
give  70U  any  right  to  do  this,  and  unless  you 
abbreviate  it,  I  am  going  to  limit  the  time.  You 
go  Into  the  law  and  arguments,  aad  have  no 
business  of  doing  so  in  this  examination.  '  It 
is  rather  In  the  nature  of  grand- standing,  and 
you  get  out  here  and  take  up  too  much  time; 
if  yon  gentlemen  want  to  do  any  advertising, 
aaything  of  that  klnd,'yon  can  do  so  in  the 
newipapwB. 

"By  Ifr.  Oleason:  We  except  to  the  raling  of 
the  court  and  the  remarks  of  the  court. 

"By  the  Court:  I  really  have  the  right  to 
take  it  out  of  your  hands,  and  that  is  what  I 
will  do  if  you  don't  take  up  less  time.  I  will 
just  examine  these  jurors  myself.  I  can  ex- 
amine the  whole  of  them  in  SO  minutes.  Let's 
abbreviate  this;  if  you  want  to  examine,  let's 
get  throQgh  with  it. 

"By  Mr.  Gleason:  WeU,  if  the  court  please. 
I  confess  my  inability  to  examine  in  accordance 
with  any  one  but  my  own  ideas.  I  am'  willing— 

"By  the  Court  (tnternipting):  I  think  yon 
have  aaked  this  fellow  enough  qneBtions,  both 
sides,  for  the  examination  of  him  have  asked 
him  about  everything  that  could  possibly  'be 
connected  with  the  case  In  any  way. 

"Q.  {addressing  Hr.  Brown).  Yon  would  fol- 
low the  instructions  in  connection  with  this 
case,  wonld  you,  Mr.  Brown?   A.  Yes,  sir. 

"Q.  And  base  your  opinion  solely  on  the  law 
and  evidence,  aa  year  verdict?  A.  Yes.  air. 

"Q.  You  would  come  to  no  condarion  nntU 
the  case  was  finally  submitted  to  you?  A.  No, 
sir. 

"Q.  Ton  have  no  proeoDCtf  ved  pinion  of  this 
case  that  will  interfere  with  your  verdict?  A. 

No,  sir. 

"By  the  Coart:  I  don't  see  that  there  is  any- 
thing else  that  amounts  to  anything  in  connec- 
tion with  this  examination  here. 

"By  Mr.  Gleason:  The  defendant  excepts  to 
the  remarks  of  the  eonrtf  criticising  counsel  for 
defendant  and  further  excepts  to  the  remarks 
of  the  court— to  the  action  of  the  court  in  tak- 
ing from  the  defendant  the  right  to  interrogate 
—  (Addressing  the  court:)  We  have  not  com- 
pleted our  examination  of  the  witness,  U  the 
court  please. 

"By  the  Court:  Yes;  you  have  and  you  ain't 
going  to  examine  him  any  more. 

*'By  Mb,  CBeason:  We  except  to  this,  aad  ask 
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tli8  riffht  to  fortber  examine.  (Addressbv  ^* 
court:)  Dou  the  conrt  refuse  our  right? 

**B7  the  Coort:  Tee,  air. 

'37  Mr.  Gleasoo:  Note  cmr  ezeepttoa." 

[Z]  It  has  <^en  been  b^d  that  fiie  manner 
and  length  of  such  namlnaticais  rest  In  the 
sound  discretion  of  the  trial  Judga  The 
length,  latitude,  and  manner  of  such  examina- 
tions will  necessarily  vary  in  dlfferoit  cases, 
and  it  wonld  be  Impossible  for  this  court  to 
prescribe  a  definite  and  unyielding  rule  to 
be  followed  In  future  cases.  24  Cyc.  846; 
16  R.  O.  L.  281,  J  97. 

[11  The  record  discloses  that  h^^pothetical 
questions  had  been  propounded  to  this  Juror, 
assuming,  questions  of  law  and  of  fact,  In 
wtiich  the  Juror  was  asked  what  his  dedlsi<Hi 
would  be.  It  Is  generally  held  that  a  party 
^amintng  a  venireman  has  no  right  to  as- 
sume the  facts  of  the  case  <hi  trial,  and  to 
ascertain  the  juror's  opinion  on  them  In  ad- 
vance; and  that  a  hypothetical  question  put 
to  a  vralreman,  calling  for  his  decision  on  a 
qaesti(m  of  law  and  for  a  statement  by  him 
aa  to  the  party  In  whose  favor  be  would  de- 
cide it  In  a  supposed  state  of  the  evidence^ 
calls  for  a  prejudgmoit  of  the  case^  and  that 
the  sustaining  of  an  objection  to  such  a  ques- 
tion Is  not  error.  State  v.  Huffman,  80  Ohio 
St  229,  99  N.  B.  295,  Ann.  Oas.  191^,  677. 
and  cases  dted  in  notes  and  annotatlonfaL 

We  ainfc  that  the  examiiiaU<»  of  this  Jur^ 
as  a  wholes  showed  that  he  ^na  quail- 
fled,  and  an  uamination  of  the  222  pages  of 
this  record  relating  to  the  quallflcattons  ct 
the  Jurors  shows  that  the  Jury,  as  finally  ob- 
tained, possessed  the  requisite  qualiflcatinis, 
and  was  fair  to  both  sides,  and  that  no  ob- 
jectionable Juror,  from  the  standpoint  of  the 
defendant,  was  retained. 

We  by  no  means  approve  of  the  manner 
and  attitude  of  the  court  in  limiting  the  ex- 
amination of  this  Juror,  but  we  hold  that, 
under  the  circumstances  In  this  case,  there 
was  no  such  abuse  of  the  court's  discretion  in 
so  limiting  this  examination  as  would  amount 
to  prejudicial  error.  Indeed,  In  view  of  all 
that  had  transpired  previously,  the  hostile 
attitude  of  the  coiu-t  and  the  attorneys  for 
the  defendant  may  have  had,  and  probably 
did  have,  a  tendency  to  operate  to  the  ad- 
vantage of  the  defendant  The  disparaging 
remarks  of  the  court  at  this  time,  in  con- 
nection with  those  appearing  later  In  the 
record,  will  be  treated  further  in  another 
paragraiOi  of  this  opinion. 

Second.  After  the  onfrioidly  attitude  be- 
tween the  trial  Judge  and  counsd  for  the 
defendant  was  manifested  in  the  examina- 
tion of  the  Jurors,  and  Immediate  after  the 
Jury  was  selected  and  Qoallfled,  the  county 
attorney  proceeded  to  make  his  opening  state- 
ment to  the  Jury.  Fnmi  this  part  of  the 
record  we  get  the  impression  that  defend- 
ant's attorneys,  Instead  of  making  aa  eOort 
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to  poor  (rtl  on  the  troubled  waters,  repeat- 
edly intwnipted  the  county  attorney's  c^en- 
iag  statemoit  to  Oie  Jory  by  making  nnneoes- 
sary  and  frivoloua  objections  to  portions 
tliereof,  to  sndi  an  extent  that  he  was  unable 
to  make  to  the  Jury  a  connected,  orda>ly 
statement  of  the  state's  theory  ot  the  case. 
Frequently  the  county  attorney,  the  court, 
and  counsel  for  defendant  were  all  talking  at 
the  same  time.  The  opodng  statement  of  the 
county  attorn^  was  short  but  so  near  aa  we 
can  tell  from  the  dialogue  that  took  place 
dnrlng  these  interruptions,  there  were  14  ob- 
jections made  and  argued  to  portions  of  this 
statement  several  of  which  were  without 
merit  as  will  be  seen  from  the  excerpts  fol- 
lowing: 

"The  evidence  will  farther  show  that  Jnat 
immediately  after  the  shot  OSlInian  Jones  was 
permitted,  and  we  believe  the  evidence  will 
show  that  he  was  aided,  to  escape.  (OhJcctkm; 
overruled;  exception.)" 

"Gentiemen  of  the  Jury,  the  evidence  will 
show  that  after  the  officers  were  notified,  that 
they  went  to  the  Jonea  home  and  tiiat  an  effort 
was  made  to  conceal  the  Identity  of  the  mur- 
derer in  this  case.  (CHiJection;  ovetrnled;  ex- 
eaptton.)" 

The  county  attorney  then  modified  his 
statement  by  changing  the  word  "murderer" 
to  the  expression,  "the  man  who  did  the 
shooting  In  ttds  case." 

The  evidence  win  show  that  this  defendant 
became  a  fugitive  from  Jnstfee,  and  that  tte 
sheriff  and  other  officers  of  this  county  made 
a  search  for  him  in  many  different  states,  and 
the  evidence  will  show  that  the  Governor  of 
this  state  put  a  price  upon  the  head  of  this  de- 
fendant (To  this  an  objection  was  snstained, 
as  to  the  Governor's  offer  of  a  reward,  and  the 
jury  admonished  not  to  consider  it)" 

"The  evidence  wUI  further  show  that  the  de- 
fendant on  trial  here  is  a  man  who  earzicd  a 
gun,  and  especially  so  at  pnblie  occasions.  (Ob- 
jection; overruled;  exception.^' 

"The  evidence  will  show  that  Paol  Herzog  (the 
deceaeed)  knew  that  this  defendant  ISUman 
Jones,  carried  a  gun.  (Objection;  ererraled; 
exception.)" 

"The  evidence  will  show  that  prior  to  the  oc- 
currences of  this  day  the  defendant  bad  tltreat- 
ened  the  life  of  Paol  Herxog. 

"By  the  Court:  The  statement  wHI  not  be 
taken  from  the  Jury  at  this  thne." 

'^e  evidence  irill  furtiier  show  Oat  Fanl 
Herzog  was  a  law-abiding  dtizen.  That  he  was 
a  peaceful  man,  and  a  man  above  the  ordinary 
in  bia  habits  of  life.  That  he  never  drank 
liquor  or  used  tobacco,  and  in  fact  prided  him- 
self on  his  pereonal  habits. 

"By  the  Court:  Well,  I  don't  know  that  the 
tobacco  part  cuts  any  figure.  The  liquor  propo- 
sition I  will  not  eliminato  for  th»  present" 

At  the  close  of  the  opening  stateraei^  tb» 
conrt  instmeted  the  Jury  as  follows: 

"She  eounty  attorney  is  no  witness  in  this 
case.  His  statement  is  simply  an  wtUne  of 
what  be  expects  to  prove  in  Che  caae,  and  bo 
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proof,  tn  may  atamt  oC  Oe  vmd,  and  not  to 
be  takoi  aa  aneli  aga^st  th«  datendant" 

It  is  sometimes  difficult,  and  often  impossi- 
ble for  the  r^reeaitatiTe  tbA  state  to  state 
in  advance  definitely  what  the  testimony  will 
be;  At  tbls  Stan  ot  Oie  imoceetfnsB  the 
oonnty  attorn^  may  act  know  whether  all 
the  witnesses  for  the  state  will  be  present,  or 
whether  be  wUl  be  able  to  develop  the  case 
In  strict  accordance  with  his  theory.  There 
ts  always  the  poastbUlty  of  newly  dlsoorered 
evidence  during  the  course  of  the  trial,  and 
lliat  the  defendant  may  inject  Into  Qie  case 
some  Issue  not  anticipated.  An  opening  state- 
ment iB  made  to  enable  the  jory  to  andei^ 
stand  the  issues  before  them,  to  more  readily 
see  the  relation  of  the  testimony  Introduced 
as  affecting  the  issues  presmted.  Subject 
to  the  control  of  the  trial  Judge,  the  county 
attM^ey  may  state  the  facts  which  be  ex- 
pects to  prove.  At  this  stage  it  may  be  im- 
possible for  the  trial  Judge  to  know  whether 
certain  purported  facts  are  or  will  be  admis- 
sible as  evidence  for  the  jury. 

If  the  defendant  requests  It,  or  on  his  own 
motitKi,  the  court  may  at  the  close  of  the 
opening  statement  admmilBh  the  Jury  that 
the  statements  of  the  county  attorney  are 
not  to  be  considered  as  evidence  In  the  case, 
but  that  the  statement  made  by  him  is  mere- 
ly for  the  purpose  of  giving  them  a  clear  con- 
ceptiw  of  the  issues  about  to  be  tried. 
Bo-Jtcher  v.  State,  4  Okl.  Cr.  576,  111  Pac. 
1006  :  26  R.  C.  L.  103L 

In  this  case,  at  the  dose  of  the  opening 
statement  of  the  county  attorney,  the  Jury 
were  admonished  by  the  court  that  the  coun- 
ty  attorney  was  not  a  witness  In  the  case, 
and  that  his  statements  were  not  proof,  in 
any  soise  of  the  word,  and  should  be  ta^en 
simply  as  an  outline  of  what  the  state  ex- 
pected to  prove  We  have  examined  this 
<9enlng  statement  In  detail,  and  the  Torlous 
objections  to  the  parts  complained  of,  and, 
apjdying  the  rule  above  stated,  we  are  of 
Oie  oidnion  that  these  objections  are  with- 
out mibetantlal  merit,  and  that  the  overruling 
of  them  was  not  prejudicial  error. 

In  oirder  to  throw  some  further  Ugbt  <hi 
the  attitude  of  the  oouzt  and  the  attorneys 
for  the  defendant  towards  each  other, 
tracts  of  the  examinatlwi  of  witnesses  are 
given  b61ow. 

The  first  witness  for  the  state  was  Mrs. 
Henog,  widow  of  the  deceased.  After  refer- 
ring to  the  day  of  the  tragedy,  the  witness 
was  asked: 

"Wen,  what  happened  that  day?  (Obj«ctioa.) 
What  did  you  notice  about  your  husband's  ap- 
pearance that  was  unusual,  if  anything?  (Ob- 
jection,) State  to  the  jury  what  you  noticed 
about  the  condition  of  Tillman  Jones,  if  any- 
thing, when  be  came  np  the  road  with  your  hus- 
band. (Objection.)  Did  yon  notice  anytbhig 
peadiar  abost  his  walk}  (Objaetiia.)'* 


After  the  wttneas  had  testtfled  that  dte 
went  to  her  husband  after  be  was  shot,  she 
was  asked  these  questions: 

"Now  state  what  was  done  on  that  occa- 
sion, and  who  was  present?  (Objection.) 
Whet  was  the  condition  of  your  husband  when 
you  saw  him?  (Objection.  Withdrawn.) 
State  la  detail  what  ydn  noticed.  (Objection.) 
What  was  his  condition?  (Objection.)  Did 
you  see  spot  where  the  bullet  penetrated  his 
body?  Yes,  sir;  after  the  operation.  Describe 
that  entrance  to  his  body— where  was  it?  (Ob- 
jection.) How  long  did  your  husband,  Paal 
Hersog,  live?  (Objection.)" 

The  next  witness  examined  was  Augusta 
HoeAondorl.  Dining  the  course  of  her  ex- 
amination these  hostilities  became  acute. 
An  extract  from  bet  testimony  Is  as  follows : 

"By  the  Court:  Q.  Did  he  state  anything  to 
you  with  reference  to  his  condition,  as  to  wheth- 
er- A.  (interrupting).  Xeg,  sir;  he  Ad. 
"Q.  Well,  you  may  tell  as  to  that 
"By  Mr.  Oleasmi:  Objected  to  as  incompetent, 
irrelevant,  and  ImmateriaL  Objected  to  on  the 
farther  ground  that  it  calls  for  a  conversation 
out  of  the  presence  of  the  defendant;  and  ob- 
jected to  on  the  further  ground  that  It  is  hear- 
say. 

"By  the  Oonrt:  It  don't  make  any  difference, 
whether  the  defendant  was  present  or  not;  that 
kind  of  a  declaration. 

"By  Mr.  Gleason:  Note  our  exception,  and 
we  except  to  the  remarks  of  the  eonrt 

"By  the  Court:  Q.  If  he  stated  anything  with 
reference  as  to  his  condition— «s  to  whether 
or  not  he  realized  his  condition— you  may  state 
thaL 

"By  Mr.  Qleason:  The  same  objection  to  that 
Question. 

"By  the  Court:  Same  mling. 

"By  Mr.  Gleason:  Not«  our  exception, 

"By  the  Oonrt:  Go  ahead. 

"A  Well,  I  asked  him  how  that  came  he  was 
laying— 

"By  Mr.  Gleasuk  (Intsrmpting):  Now,  if 
the  court  please,  that  is  not  answering  the  ques- 
tion. 

"By  the  Court:  I  am  going  to  let  her  go 

ahead  anyway. 
"By  Mr.  Gleason:  Note  our  exception. 
"A.  Then  be  told  me  that  Mr.  Jones  came  to 
his  place  and  got  him,  and  he  says,  "Mr.  Jones 
had  two  guns  with  him,  and  he  was  drunk,*  and 
hfr.  Jones  wanted  him — 

'By  the  Court  (interrupting) :  Mrs.  Hoedien- 
dorf,  before  going  further,  I  want  yon  to  tell 
me  if  he  said  anything  with  reference  to  bis 
condition. 

"By  Mr.  Gleason:  If  the  court  please,  I 
would  like  permission — 

"By  the  Court  (interrupting):  Ton  are  not 
going  to  talk  while  I  am,  young  mai^ 

"By  Mr.  Gleason  (iutermpting) :  WeU~ 

"By  the  Court  (interrupting) :  I  will  fine  yon 
$10.  Yon  are  going  to  atop  that  shooting  off 
your  mouth  while  I  am  talking.  You  under- 
stand I  am  trying  to  run  this  thing  without 
your  assistance,  and  while  I  am  talking  I  want 
you  to  keep  your  mouth  shut;  do  you  under- 
stand? If  you  don't  understand,  you  will  do 
it  before  you  try  any  more  cases  here  in  this 
courthouse. 
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"By  Mr.  Gleason:  We  except  to  the  remarkB 
of  the  court.  jVow,  if  the  court  pleaae,  may  I 
ask  permisBiOD,  or  may  I  Dot  have  permission, 
to  ask  leave  to  strike  out  that  portion  of  the 
witneai*  testbnoiiy  in  which  ahe  attempted  to 
anawer  yoni  question.  Blay  I  have  the  per- 
minioB — 

"Bj  the  Court:  Ton  may  do  that  at  this  time. 

"By  Mr.  Gleason:  I  now  move  the  court  to 
strike  out  that  portion  of  the  witness*  testi- 
mony in  which  she  undertook  to  detaU  what 
Paul  Herzog  had  stated  to  her  as  to  the  defend- 
ant going  to  his  place  on  that  day,  and  having 
two  guns  on  his  person,  and  being  drunk,  on 
tha  ground  that  it  is  not  responsive  to  the  qnes- 
tion;  on  tiie  further  ground  that  it  ia  bearaBy* 
no  proper  foundation  having  been  laid. 

**By  the  Court:  Q.  Now,  Mrs.  Hoedcendorf— 

"By  Mr.  Gleason:  Will  the  court  rale  on 
that? 

"By  the  Court:  I  wfll  after  a  little,  (Contin- 
uing:) Q.  In  this  conversation  you  are  talking 
about,  did  Mr.  Herzog  say  what  his  condition 
war?  Did  ha  say  anything  with  reference  as 
to  bow  be  was  getting  along,  or  whether  or 
not  be  realiised?  A.  He  said  to  me  that  he  was 
■hot,  and  that  he  was  bleeding. 

*'Q.  WeU.  did  he  say  anything  else? 

"By  Mr.  Gleason:   If  the  court  pleas*— 

"A.  (interrupting).  And  that  he— 

"By  Mr.  Gleason  (interrupting  and  contin- 
uing): May  I  ester  the  same  request? 

"A.  (continuing).  That  he  didn't  know  wheth- 
er he  would  get  tiirough— 

"By  the  Court  (interrupting):  I  will  strike 
thla  if  there  is  not— 

"A.  (interrupting  and  continuing).  He  said 
he  was  bleeding,  and  that  he  thought  he 
wouldn't  get  through,  and  I  told  him  then  that 
he  should  tell  hia  wife  about  things,  tiiat  she 
would  know  how  she  was  standing. 

"By  the  Court:  Q.  He  told  you  then  that  he 
was  bleeding,  and  that  be  thought  he  wouldn't 
get  well?  A.  Tea;  and  I  told  him  that  be 
ahoold  tell  his  wife,  so  that  ahe  would  know 
the  things,  and  bow  she  was  standing." 

This  synopsis  of  portions  of  the  record  is 
given  to  show  that  there  was  more  or  less 
continued  provocation  on  the  part  of  the  de- 
fendant's attorneys  to  Irritate  the  court  and 
call  forth  tbe  disparaging  remarks  of  which 
the  defendant  complains,  leading  up  to  tbe 
Imposition  of  the  fine  or  threatened  fine  of 
one  of  the  defendant's  attorneys  for  contempt 
of  court  Whether  or  not  the  fine  was  ac- 
tually Imposed  and  paid  does  not  appear 
from  the  record. 

The  situation  here  may  be  likened  to  In- 
cidmts  that  sometimes  occur  In  our  national 
sport  of  baseball,  where  it  sometimes  bap- 
pens  that  It  will  be  to  the  advantage  of  one 
side  or  the  other  to  make  the  umpire  mad 
80  as  to  excite  him  and  disturb  bis  mental 
poloe. 

[3]  A  trial  In  a  court  of  Justice  should  not 
be  permitted  to  degenerate  Into  a  contest  of 
wits  or  skill  betiv'een  tbe  court  and  the  attor- 
neys, or  between  the  attorneys '  themselves. 
The  court  should  be  more  than  a  mere  um- 
pire to  sit  and  watch  the  contest.  In  the  in^ 
terests  of  Justice,  and  for  tbe  full  develop 


ment  of  the  facts,  he  has  a  right  to  Inter- 
rogate vritnessea,  and  gwo-ally  to  see  that 
both  sides  have  a  fair  and  Impartial  hear- 
ing. While  doing  this  the  court  should  not 
do  anything  to  humiliate  any  attorney  In 
the  discharge  of  his  duty.  Neither  should 
any  attorney  in  the  case  do  anything  to  in- 
dicate that  It  iB  hia  purpose  to  Irritate  the 
court  Into  the  commission  of  error.  McSpad- 
den  V.  State,  8  Okl.  Cr.  489,  129  Pac.  72; 
Miller  V.  Oklahoma,  149  Fed.  834,  79  C.  O. 
A  268,  9  Adq.  Cas.  389 ;  Thompson  on  Trials, 
S  355 ;  Wigmore  on  Evidence,  |  2481 ;  Whar- 
ton on  Evidence,  p.  947. 

After  thla  the  trial  seems  to  have  progmt- 
eed  with  less  friction.  Fewer  objectiona 
were  Interposed,  and  the  defradant  was  glr- 
en  wide  latitude  In  the  cross-examloation  of 
witnesses  and  In  tbe  Introductiw  of  his  own 
testimony.  Tbronghoat  the  course  of  this 
trial  tbe  court  seems  to  have  decided  many 
doubtful  questions  in  favor  of  tbe  defendant. 
The  court  assumed  no  hostile  attitude  to- 
wards the  defendant  or  hia  aide  <tf  the  case, 
but  such  hostile  feeling  as  waa  manifested 
was  directed  towards  bis  attomeya,  and  that 
the  reason  for  such  feeling  was  p^^onal  waa 
probably  considered  by  the  jury;  so  that, 
under  all  the  circumstances  disclosed  by 
tbls  rec(H^  we  hold  that  the  rights  of  the 
defendant  were  not  prejudicially  affected 
by  the  remarks  and  conduct  of  tbe  court 

[4]  We  next  notice  the  objections  to  the  al- 
leged prejudicial  remarks  of  counsel  for  the 
stote  and  the  alleged  Incompetoit  testimony 
reflecting  on  tbe  character  of  the  defendant. 
Tbe  defoidant  went  on  the  witness  stand  In 
his  own  defense,  'redting  facts  tending  to 
show  that  he  took  tbe  life  of  the  deceased  In 
his  own  necessary  self-defense.  Up  to  thla 
time  nothing  relating  to  the  character  at 
reputation  of  the  detendant  had  been  de- 
veloped In  the  evidence,  until  on  cross-ex- 
amination, over  the  objections  of  the  defend- 
ant, the  atate  waa  permitted  to  aak  the  Col- 
lowlng  quesU<ms : 

"Did  you  at  any  time  threaten  to  shoot  Fred 
Crispens  and  pull  a  gun  on  him?^ 

"Is  it  not  true  that  yon  were  wearing  a  gun 
and  belt  at  the  Liberal  fair?" 

"Is  it  not  true  that  you  shot  yonr  yiiStV* 

"Isn't  it  true  that  you  shot  and  killed  Lam 
Hiekey?" 

"Did  yon  at  any  time  puU  a  gun  and  threaten 

to  shoot  Tom  McNarney?" 

These  questions  were  all  answered  by  tbe 
defendant  In  the  negative,  and  it  was  broi^t 
out  that  at  tbls  time  the  defradant'a  wife 
and  Lum  HIckey  were  living.  No  effort  was 
made  by  the  state  to  prove  these  charges. 

It  is  not  admissible  to  show  tbe  bad  char- 
acter of  the  defendant  until  after  the  defend- 
ant himself  puts  bis  good  character  in  1» 
sue,  and  then  only  by  showing  his  general 
reputation,  and  not  by  particular  acts.  Bhrl- 
dmce  of  other  criminal  acta  not  tai  laano  in 
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the  case  should  be  ndtided ;  mch  testimony 
bas  a  toidency  to  gtve  excesslTe  welgbt  to 
the  TldODS  record  of  crime  thus  exhibited, 
and  either  to  allow  It  to  bear  too  strongly 
on  tbe  charge  at  Issne,  or  to  take  proof  of  It 
as  Instiling  the  deffendanfa  condemnation, 
irreqwctive  of  his  gnllt  of  the  crime  for 
wblch  he  ia  being  tried.  Moreom*,  tbe  use 
of  allied  partlciilar  acts,  ranging  orer  tbe 
entire  period  of  the  def«idant'8  life,  makes 
it  Impossible  for  him  to  prepare  to  refute 
the  charges,  any  or  all  of  which  may  be  mere 
fobrf cations.  The  mle  as  above  stated  bas 
reed  Ted  the  Judicial  aanction  of  tbe  conrts 
of  this  country  for  more  than  a  century. 
Dnderhin  on  Evidence,  t  82;  1  Wlgraore  on 
Uvldence,  233;  10  R.  O.  I*.  »53;  Porter 
State.  8  Okl.  Cr.  64,  m  Pac.  689;  OorUss 
State,  12  Okl.  Cr.  526,  IGB  Pac.  1015. 

[S]  Applying  this  rule  of  the  inadmissibil- 
ity of  evidence  as  to  offenses  not  in  Issne, 
tbe  propounding  to  the  defendant  on  cross- 
examination  of  the  questions  above  quoted 
was  error.  It  theo  becomes  the  dnty  of  this 
court  to  determine  whether,  under  all  the 
drcniDstances  in  this  case,  this  error  was 
prejudicial. 

This  court  bas  many  times  construed  our 
statute  of  harmless  error  (section  6005,  B. 
L.  1910)  witb  reference  to  the  admission  of 
incompetent  testimony.  In  a  number  of  cas- 
es thla  court  has  beld  that  the  admission  of 
testimony  tending  to  show  that  the  defend- 
ant was  guilty  of  other  specific  ofTensea  was 
prejudicial  error.  Watson  v.  State,  7  Okl. 
Cr.  690,  124  Pac.  1101;  Rogers  v.  State,  8 
Okl.  Cr.  220,  127  Pac.  3^;  Reams  v.  State, 

12  Okl.  Cr.  363.  157  Pac.  273 ;  Scott  v.  State, 

13  OkL  Or.  225, 163  Pac.  553;  Byars  v.  State, 
15  Okl.  Cr.  308.  176  Pac.  253.  On  the  other 
band.  In  a  number  of  cases  this  court  has 
beld  that  the  propounding  of  sucb  questions 
or  tbe  admission  of  sucb  testimony  was  not 
prejudicial  error.  Byera  v.  Territory,  1  Okl. 
Or.  698,  100  Pfic.  261,  103  Pac  532;  White 
V.  State,  4  OkL  Cr.  143,  111  Pac.  1010 ;  Ful- 
kerson  v.  State,  189  Pac.  1092. 

[61  The  test  of  whether  such  testimony  Is 
prejudicial  or  not  may  be  stated  thus: 

"Before  this  court  can  reverse  a  conviction 
upon  tbe  groQDd  that  the  trial  court  erred  in 
the  admlflaion  or  rejection  of  evidence,  or  in 
its  InsteQctiona  to  the  Jury,  we  most  farther 
find,  from  an  inapection  of  the  entire  record, 
that  appellant  waa  injured  thereby;  and  to 
determine  this  isette  the  court  must  consider 
the  question  aa  to  whether  the  appellant  is 
guilty  •  •  •  of  the  offense  charged."  Fow- 
ler V.  State,  8  OU  Cr.  ISO,  126  Pac  831. 

In  order  better  to  comprehoid  the  scope 
and  purpose  of  the  harmless  error  statutes 
of  tills  and  other  states,  and  tbe  federal 
statute  covering  the  same  subject,  It  will  be 
well  to  read  the  history  of  these  enactments 
brought  about  by  the  American  Bar  Assoda- 
tfon.  a  portion  of  which  appears  In  Byers 
T.  Territory,  supra. 


In  this  case  tbe  testimony  of  the  defendant 
himself,  if  believed  the  Jury,  shows  ntf 
Jnsttfloatlon  for  the  homIeid&  On  bis  Ua- 
timony  alone  the  Jury  would  have  been  jus- 
tified In  Tendering  a  verdict  for  murder,  ant 
upon  an  examlnatl(m  of  the  whole  record, 
allying  the  test  above  glrai,  we  bold  that 
the  error  In  pwinlttlng  these  improper  ques- 
tions to  be  propounded  to  defendant  was  not 
prejudicial,  nndor  all  tbe  drcumstancea  In 
this  case.  We  1^  no  means  approve  of  Qie 
conduct  of  the  court  and  the  prosecuting  at- 
tmney  Id  this  regard,  and,  while  we  bold  in 
this  case  that  tbe  asking  of  these  Impropw 
qnestlMis  did  the  defendant  no  harm,  tbe 
admission  of  audi  testimony  in  enbeequent 
cases  might  he  prejudicial  in  the  extreme, 
and  be  reversible  error. 

[71  Third.  Tbe  court  artdtrarily  butmct- 
ed  the  Jury  that,  in  the  event  they  fbund  tbe 
defendant  gull^  of  murder,  they  should  fix 
his  punishment  at  ImpiiBonment  for  life  In 
tbe  state  penitoitlary.  Section  2S19,  Re- 
vised Laws  of  Oklahoma  1010,  provides  as 
follows : 

"Any  person  convicted  of  murder  shall  suffer 
death,  or  impriaonment  at  hard  labor  In  the 
state  penitentiary  for  life,  at  the  discretion 
of  the  Jury.  Upon  trial  of  an  indictment  for 
murder,  the  jury,  if  they  find  the  defendant 
guilty,  must  designate  In  their  verdict  whether 
he  shall  be  pnnighed  b;  death  or  imprisonment 
(or  life,  at  hard  labor,  and  the  judgment  of  the 
court  shall  be  in  accordance  therewith.  But 
upon  a  plea  of  guilty  the  court  shall  detarmine 
the  same." 

The  court,  Jn  a  criminal  case,  bas  no  right 
to  assume  the  fanctl(»ui  of  legislation.  If 
the  Jury  should  find  tbe  defendant  gnllfy  of 
murder,  as  they  did  in  this  case.  It  was  for 
the  Jury,  under  the  provisions  of  the  statute 
above  quoted,  to  fix  the  punishment  at  death 
or  life  imprisonment,  at  their  discretltm,  and 
the  conrf  a  Instruction  depriving  them  of  thla 
discretion  was  error.  But  of  this  tbe  defend- 
ant will  not  be  heard  to  complain,  since  It 
operated  to  the  advantage  of  the  defendant, 
and  was  prejudidal  only  to  the  rlgbta  of  the 
state.  Hunter  v.  State,  6  Okl.  Cr.  446,  119 
Pac.  445;  Carter  t.  State,  6  OkL  Cr.  232. 
118  Pac.  264. 

Fourth.  There  were  11  dlfterent  witnesses 
who  testified  concerning  the  dying  declara- 
tions of  tbe  deceased.  This  character  of  evi- 
dence came  up  at  intervals  all  through  the 
trial,  without  there  having  first  been  laid  a 
proper  predicate  for  Its  admission,  In  the  ab- 
sence of  tbe  Jury.  It  would  serve  no  good 
purpose  to  set  out  la  detail  the  evidaice  of- 
fered, the  numerous  objections  Interposed, 
and  tbe  controverdes  and  dialogaea  Indulged 
in  by  the  court  and  couned. 

The  admissibility  of  such  evidence  is  ordi- 
narily a  questirai  of  law  for  Uie  court,  and 
the  court  should  require  Oie  necessary  pre- 
liminary proof  to  be  first  made  in  the  absence 
of  the  Jury.  If  ttiia  rule  bad  been  adhered 
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to  In  this  case,  It  would  have  elimlnsted 
^nch  of  the  controversy  and  friction  tbat 
manifested  ItseU  from  time  to  time  between 
the  court  and  counsel,  as  shown  by  this  rec- 
ord. But,  since  the  competency  of  such  dec- 
larations, under  our  practice,  Is  ultlmat^y 
for  the  Jury,  and  since  the  record  In  this 
case  shows  that  there  was  ample  evidence  to 
justify  the  admission  of  these  dying  declara- 
tions, the  irregular  manner  of  tbeir  admis- 
sion, under  the  circumstances,  was  not  prej- 
udicial. Hawkins  v.  U.  S.,  8  OU.  Gr.  e51« 
108  Pac.  661;  Morris  v.  State,  6  Oil  Or.  29, 
116  Pac.  1030 ;  EUiott  t.  State,  194  Pac.  267 ; 
Beason  t.  Stat^  195  Pac.  792,  decided  but 
not  yet  officially  reported. 

[I]  Defendant  cunplains  of  tbe  following 
instrnction: 

"Ton  are  fnrtber  Instructed  that,  iriiOe  m 
person  need  not  be  in  actual  imminent  peril  td 
his  Ufe  beins  taken,  or  of  great  personal  in- 
jury being  done  to  liim,  yet,  if  the  jury  believe 
that  the  defendant  had  reasonable  groands  to 
believe,  and  did  believe,  from  the  facts  as  tbey 
reasonably  appeared  to  hfm  at  the  time,  that 
the  danger  was  so  urgent  and  pressing  or  ap< 
parestly  so  urgent  and  presslog  that  the  de- 
fendant could  not  KToSd  taking  such  steps  as  he 
did  to  protect  himself,  then  it  was  justifiable, 
and  you  should  find  the  defendant  not  guilty." 

It  Is  contended  that  this  instruction  Is  er- 
rtxieous,  in  that  It  required  the  Jury  to  be- 
lieve this  state  of  facts  before  the  defendant 
could  be  acquitted.  We  do  not  think  that 
this  Instruction  is  susceptible  of  such  inter- 
pretation, and  that  the  question  of  appar- 
ent danger  and  self-defense  was  sufficiently, 
If  not  correctly,  stated.  Ostendorf  v.  State, 
8  Okl.  Cr.  300,  128  Paa  143;  Johns  t.  State, 
8  OkL  Cr.  585, 129  Pac  451. 

[t]  Sixth.  Bev^tlng  again  to  the  Imposi- 
tion of  a  fine,  or  threatened  fine,  for  con- 
tempt upon  one  of  the  attorneys  for  the  de- 
fendant, in  the  presence  of  the  Jury,  the  rec- 
ord shows  tliat  one  of  the  state's  witnesses 
bad  testified  that,  after  the  efTects  of  the 
surgical  operation  performed  on  the  deceased 
had  passed,  to  such  an  extent  that  be  had 
regained  consciousness,  the  deceased  then 
told  the  witness  how  the  tragedy  came  about 
In  the  course  of  the  many  questions,  inter- 
ruptions, and  objections,  an  attempt  was 
made  to  have  the  witness  state  whether  the 
deceased  said  anything  indicating  that  be 
knew  that  his  wounds  were  fatal,  or  that  he 
did  not  expect  to  recover.  The  court  tnt^ 
rupted  the  examination,  as  before  quoted, 
culminating  thus: 

"By  the  Court  (Interrupting):  I  wSI  fine  you 
$10.  Tou  are  going  to  stop  that  shooting  off 
your  mouth  while  I  am  talkiug.  Yon  under- 
stand I  am  trying  to  ran  this  thing  without  your 
assistance,  and  while  I  am  talking  I  want  you 
to  keep  your  month  shot;  do  yon  understand? 
If  you  don't  understand,  yon  w3I  do  It  before 
yon  try  any  more  cases  here  Jn  tiiis  conrt- 
house." 


Further  than  this  the  record  does  not  show 
whether  a  fine  for  c(mtanpt  was  In  fact  tco- 
posed  or  oiforced.  From  slU  that  preceded 
and  all  that  followed  this  Inddant,  as  shown 
by  tills  voluminous  record,  we  are  led  to  be- 
lieve— and  the  Jury  most  have  beliered— tliat 
the  attomejv  for  the  d^Oidant  made  little 
effort  to  assist  the  court  is  oondoctiiig  tbts 
trial  In  an  orderly  manner.  The  remarics 
of  the  court  were  nufortonate^  bnt  the  atti- 
tude of  the  attfoneys  was  In  some  measore 
responsible  for  tbis.  The  defiendant  and  Ills 
attorneys  oaimot  be  tieard  to  oomplain  of 
matters  bnmght  on  1^  tludr  own  wrong.  If 
tbe  role  were  otherwise^  any  d^endant  In  a 
criminal  case  would  have  It  within  Us  pow- 
er to  inject  reversible  error  Into  bis  case 
and  so  defeat  the  ends  ot  justice.  We  bold, 
under  all  tbe  drcmitttances  In  this  cmg^  that 
the  ccmdnct  of  the  court  complained  of  wu 
not  preJudiclaL 

The  Judgment  of  the  trial  court  is  affirmed. 

D0TI«E1,  P,     and  MATSON,  J.,  concur. 


STATE  V.  HARDY.  (No.  Ar-2B87.) 

(Criminal  Oonit  of  Appeals  of  (Mdahoma. 
Nov.  16,  1921.) 

(SyUahm  by  <k«  OosrfJ 

1.  Ifltoxloattag  U^aere  «s>2S8(3)-^hatbsr 
Spple  idder  i»  latexlaatiai  is  a  fast  qsatUes 
for  the  Jiry. 

Oonstrning  the  provisions  of  our  Oonsti- 
tntf<»i,  prohibiting  the  sale  of  intoxicating 
liquor,  together  with  sections  3605  and  3606. 
Rev.  Laws  1910,  the  question  of  wltether  or  not 
any  particular  apple  cider  Is  in  fact  an  intox- 
icating liquor  Is  a  question  of  fact  for  the  Jury. 

(AiditUmal  BvltabM  H  ffdffoHol  Staf.) 

2.  Criminal  law  «=>MBI— Indlotmest  asd  Is- 
formatioa  ^153— Where  oounty  attoney 
did  not  request  resubmlsslos  of  aeoasatlea 
after  sustaining  of  iensmr,  ae  farther  or- 
ders oas  be  made. 

Upon  the  state's  appeal  from  an  order  sos- 
tainlsg  a  demurrer  to  an  information  where 
the  county  attorney  made  no  request  to  renb- 
mlt  the  aoeusation  according  to  Ber.  Laws 
l»ia  H  B79S>  Vm,  the  Court  of  Crlmlasl  Ap- 
peals SAd  the  trial  court  are  without  aathority 
to  make  fortiier  orders  affecting  aeenae^ 

Appeal  from  County  Gouz^  Woods  Onratr ; 
B.  M.  Ohas^  Acting  fudga 

Ch&rles  Hardy  was  Informed  agiOnst  for 
tbe  unlawful  sale  of  Intoxicating  llquora  and 
his  demurrer  to  the  information*  was  sus- 
tained, and  tbe  State  aiveals.  Order  sostaln- 
ing  demurrer  overruled. 
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The  Attorney  General,  B.  McMillan,  Asst. 
Attr.  Gen.,  and  Sandor  J.  Ylgg,  Co.  Atty..  for 
the  State. 

E,  W.  Snoddy,  of  Alra,  for  defendant  in 
error. 


In  order  to  Riiard  against  artifice  and 
fraud,  the  Legislature,  In  section  3605,  R.  U 
1910,  In  effect  said  that  any  liquor  or  com- 
pound. Including  wine,  ale,  beer,  and  near- 
beer,  containing  more  than  one-half  of  1  per 
cent  of  alcohol,  meaBured  by  volume,  should 
BESSET,  J.  11]  This  Is  an  appeal  by  thel^^e  considered  an  intoxicating  liquor.  The 
state  from  an  order  sustaining  a  demurrer  to  Legislature  arbitrarily  said  all  such  liquors 


the  Information,  the  charging  part  of  ttie  in- 
formation being  as  follows: 

"*  *  *  Od  or  about  the  14th  day  of 

August,  1910,  at  and  in  the  coanty  of  Woods, 
state  of  Oklahoma,  Charles  Hardy,  then  and 
there  being,  did  then  and  there  willfully  and 
unlawfully  sell  certain  intoxicating  liquor,  to 
wit,  one  gallon  of  cider,  to  one  Mcrmenegildo 
Castillo  at  and  for  the  sum  of  |1.2S, 
which  said  dder  so  sold  as  aforesaid  then  and 
there  contained  HJSi  per  cent,  of  alcohol,  meas- 
ured by  volume,  and  which  said  cider  was  then 
and  there  capable  of  being  used  as  a  bever- 
age. •• 

It  will  be  seen  that  the  Infonnatlon  diarges 
that  ttils  dder  was  Intoxlcatiiig ;  that  it  con- 
tained 6J2  per  cent  oi  alcohol,  measured  by 
Tolume;  that  It  was  capable  of  b^g  used 
as  a  beverage;  and  Uiat  it  ms  willfully  sold 
by  the  person  chafed. 

The  demurrra  to  ttila  Infonnatlon  may 
have  been  sustained  by  the  court  on  the  the- 
ory that  tbe  Infomutlon  aboiad  have  stated 
that  Uie  dder  was  anbject  to  a  special  tax 
under  the  revnue  laws  of  the  United  States, 
and  that  It  did  not  comply  with  the  pure  food 
laws.  Section  3606,     L.  1910,  provides: 

"Sale  of  Apple  Cider  Lawful—It  shall  be 
lawful  to  sell  in  this  state  apple  dder  manu- 
factured either  within  or  without  the  state 
from  the  nnadnlterated  Jnioe  of  apples,  if  the 
same  is  of  such  a  character  as  not  to  be  subject 
to  a  special  tax  under  the  internal  revenue 
laws  of  the  United  States,  and  shall  comply 
with  the  requirements  of  the  pure  food  laws  of 
the  United  States,  and  of  this  sUte." 

By  the  enactment  of  this  section  it  was 

not  the  intention  of  the  L^slature  to  au- 
thorize the  sale  of  intoxicating  cider.  In- 
deed, It  was  beyond  the  power  of  the  Legis- 
lature to  authorize  the  sale  of  any  Intoxicat- 
ing beverage  of  any  kind  or  character.  That 
is  forbidden  by  our  Constitution.  This  court 
held,  in  the  case  of  Coury  v.  State,  200  Pac. 
871.  in  an  q>lnlon  filed  Septembor  21,  1921, 
as  follows: 

"It  was  the  intention  of  the  Legislature  to 
prohibit  the  sale  and  disposal  of  wines,  ale, 
beer  and  •  •  •  near-beer,  containing  more 
than  one-half  of  me  per  cent,  of  alcohol,  meas- 
ared  by  volume;  but  *  *  *  It  was  the  in- 
tention of  the  Legislature  to  except  cider  from 
such  provision,  making  it  a  question  of  fact  for 
the  Jury  to  determine  whether  or  not  any  par- 
ticnUr  cider,  sold  or  kept  for  sale,  contained 
■nfiBdoit  alcohol  to  make  It  intoxicating  when 
used  as  a  beverage." 


are  intoxicating.  But  by  the  enactment  of 
section  3806,  supra,  cider  was  excepted  from 
this  list,  thus  making  the  question  of  whether 
or  not  any  parUcolar  dder  is  intoxicating 
a  question  of  fact  for  the  jury,  not  to  be  de- 
termined arbitrarily  and  alone  by  the  alco- 
holic content  or  one-lialf  or  1  per  cent  meas- 
ured  by  volume. 

The  information  charged  that  this  dder 
was  in  fact  intoxicating.  The  alcoholic  coD' 
tent  of  6.2  per  cent,  as  charged,  was  greaUy 
in  excess  of  the  statutory  test  provided  In 
tbe  case  of  other  liquors.  In  cases  where  It 
la  charged  that  apple  dder  Is  sold  In  viola- 
tion of  the  prohibitory  law.  It  Is  for  the  Jury 
to  say  whether  or  not  the  dder,  as  a  matter 
of  fad,  is  intoxicating.  If  any  elder  is  in- 
toxicating In  fact,  as  a  matter  of  law,  Its 
sate  is  prohibited. 

We  think  the  information  in  this  case  was 
Buffldent  and  that  the  court  erred  In  sus- 
taining the  demurrer  to  tbe  information. 

[2]  Since  there  was  no  request  made  by  the 
county  attorney  to  resubmit  the  accusation, 
according  to  sedlons  5790  and  6706,  B.  L. 
1910,  this  court  and  the  trial  court  are  with- 
out authority  to  make  waj  further  ordas  af- 
fecting the  accused. 

DOXLEl,  P.  J.,  and  MATSOM,  J.,  concur. 


MOKINNEY  V.  STATE.    (No.  A^57.) 

(Criminal  Court  of  Appeals  «f  Oklahoma.  Nor. 
16,  1921.) 

(BvOdbut  hp  1h€  Otmrt.)  ' 

r.  Criminal  law  «=35ll(2)— Aooompiloe  testi- 
mony must  be  oorroborated  Iiy  evideaoe  oor- 
nectlng  defeadant  with  the  crimes 
A  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice  or  accomplices,  unless 
he  or  they  be  corroborated  by  such  other  evi- 
dence as  tends  to  connect  the  defendant  with 
the  commission  of  the  offense;   and  the  cor- 
roboration is  not  sufficient  if  it  merely  show 
the  commission  of  the  offense  or  the  drcom- 
ttances  thereof. 

2.  Crinlaal  law  ■»=»742(2)— Where  evldoaee 
oonfliols,  whether  witness  Is  an  aooo«plloe 
Is  for  the  Jury;  but  where  facts  are  aitaltted, 
it  Is  a  questloa  for  the  oourt 

Where  the  evidence  is  conflicting  as  to 
whether  or  not  a  witness  partidpated  in  com- 
mitting tile  offense  duirged,  the  question  as 
to  whether  or  not  sndi  witness  is  an  aecom> 
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plies  is  one  of  fact  for  the  Jurr;  but  where 
the  acta  and  conduct  of  the  witnesa  are  ad- 
mitted, it  becomes  a  aueation  of  law  for  the 
court  to  say  whether  or  not  those  acta  and 
facts  makes  the  witness  an  accomplice. 

3.  Crinlaal  law  «=»780(2)— Wbsrv  one  of 
stata^a  wltnastaa  was  aooomplioa  as  natter 
of  law,  and  the  Jnry  were  to  determlae  as  to 
tha  other,  appropriate  InstniotioDS  should 
have  been  plvea. 

Under  the  undisputed  facta  shown  In  thla 
record,  one  of  the  state's  witnesses,  1.,  as  a 
matter  of  law  was  an  accompUoe.  As  to 
whether  another  witness,  G.,  was  an  accom- 
plice, the  facts  are  disputed,  and  are  reason- 
ably susceptible  of  either  Interpretation,  in 
which  case  there  is  an  issue  of  fact  for  the 
Jonr;  and  under  the  drcnmstauces  here  these 
Issues  as  to  both  witnesses,  on  request  of  de- 
fendant, should  have  been  covered  by  appro- 
priate InstmcUou  to  die  jury. 

(AddiHonal  BvUalmM  by  Bditorial  Slaff.) 

4.  Crininal  law  ^»507(1)— ''Aooonpllce"  de- 
lined. 

An  "accomplice"  !•  one  culpably  implicated 
In  the  commission  of  a  crime  of  whidi  the  de- 
fendant ia  acccnaed,  or  cme  who  knowingly  and 
Toluntarilj  co-operates,  aids,  or  asansta  in  the 
commission  of  a  crime. 

[Ed.  Note.  For  other  definitions,  see  Words 
and  Phrases,  rirat  and  Second  Series,  Aecmn- 
pliee.] 

5.  Crimlaal  law  «39507/2-^nry  warranted  in 
oondudlao  that  witaess  participated  la  orlme 
ander  darees  of  her  husband,  and  wee  not 
an  aooomplloe. 

Where  the  wife  of  one  who  participated 
in  the  crime  with  defendant  also  participated 
therein,  held  that  the  jury  would  be  Justified 
in  drawing  an  inference  under  Rev.  Laws  1910, 
I  2099,  tliat  she  was  not  an  accomplice,  but 
acted  under  dnreas  of  her  husband. 

Appeal  from  District  Court,  Pittsburg 
County;  Harve  L.  Melton,  Judge. 

Calvin  McKlnney  was  convicted  of  bank 
robbery,  and  was  sentenced  to  serve  a  term 
of  10  years  In  the  state  penitentiary,  and  be 
appeals,  iteversed  and  remanded. 

Wilkinson,  Scott  fc  Hudson,  of  McAlestra', 
for  plaintiff  in  error. 

S.  P.  S'reellng,  Atty.  Goa..  and  B.  L.  Fulton, 
Aflst  Atty.  Gen.,  for  the  State. 

BE3SDY,  J.  Calvin  HcKlnnef.  plaintiff  In 
error  referred  to  In  this  opinion  as  the  de- 
fendant, was  convicted  at  the  Morember, 
1919,  term  of  the  district  court  of  Pittsburg 
county  of  the  crime  of  bank  robbery,  commit- 
ted Auguat  14, 1916,  and  hla  punishment  was 
the  jury  fixed  at  10  years'  Imprisonment 
In  the  state  penitentiary,  and  be  appeals. 

In  order  to  Intelligently  make  the  vr<jtp& 
legal  deductions  Involved,  It  will  be  neces- 
sary to  recite  the  facts  In  narrative  form,  at 
nome  length.  The  defendant  was  not  presoit 


at  the  n^bery,  and  was  convicted  on  the  the- 
ory that  be  conspired  with  the  actual  perpe- 
trators to  commit  the  crime,  and  furnished 
them  with  a  horse,  gun,  and  saddle. 

It  was  the  theory  of  the  state  that  this  de- 
toidant,  Simeon  Lewis,  Ernest  Gregory,  Mil- 
ton Spears,  and  Bill  Tldwell,  from  time  to 
time  during  a  period  of  two  weeks  before  the 
crime  was  committed,  conspired  together  to 
rob  the  bank  of  Crowder;  that  during  this 
time  these  parties  met  frequently  at  and  near 
the  house  of  Ernest  Gregory,  a  ndghbor  of 
this  defendant,  and  discussed  and  agreed 
upon  ways  and  means  of  robbing  the  bank. 
That  it  was  agreed  that  the  defendant,  Lewis, 
and  Gregory  were  to  furnish  two  horses  and 
two  saddles,  guns,  and  ammunition  to  Spears 
and  Tldwell,  who  were  to  perform  the  physi- 
cal acts  of  robbery  so  soon  as  all  the  arrange- 
ments were  completed,  and  the  time  and  cir- 
cumstances seemed  favorable  to  successfully 
obtain  and  get  away  with  the  booty.  It  was 
agreed  that  I^ewla  and  Gregory  should  first 
go  to  Crowder  and  see  if  the  officers  were 
there,  and  whether  there  were  many  autmno- 
blles  In  sight.  If  the  prospects  looked  prom- 
ising, Tldwell  and  Spears  were  then  to  ap- 
pear and  consummate  the  robbery. 

It  is  claimed  liy  Tidwell  and  Mrs.  Gregory, 
witnesses  for  the  state,  that  the  plans  to  rob 
the  bank  were  discussed  and  agreed  npon  in 
the  presence  of  Mrs.  Gregory  on  eight  or  ten 
different  occasions  before  the  robbery;  that 
Tidwell  was  a  fugitive  from  justice,  In  hid- 
ing at  or  near  the  home  of  the  Gregorys  for 
two  weeks  prior  to  the  robbery,  and  that  Mrs. 
Gregory  helped  conceal  him  and  furnished 
him  with  food  and  sustenance  while  he  was 
so  in  hiding,  awaiting  a  favorable  opportuni- 
ty to  rob  the  bank.  The  evidence  disclosed 
no  overt  threats  or  coercion  on  the  part  of 
any  one  to  compel  or  Induce  Mrs.  Gregory  to 
furnish  him  with  food,  or  to  assist  in  keep- 
ing him  hid,  but  under  the  proWsions  of  sec- 
tion 2009.  It.  L.  1910,  hereafter  quoted,  an 
inference  may  be  drawn  that  Mrs.  Gregory 
was  acting  under  duress  on  the  part  of  her 
husband. 

The  testimony  of  Tldw^  and  other  state's 
witnesses  shows  that  the  first  attempt  to  rob 
the  bank,  made  one  week  previous  to  the  ac- 
tual robbery,  was  abandoned,  and  Spears  and 
Tidwell  were  intercepted  by  their  confedw- 
ates,  I^wis  and  Gr^^ny,  and  turned  back  oo 
account  of  the  presence  of  officers  and  a  large 
number  of  other  persons  In  Crowds  on  that 
day.  One  week  later  the  scccmd  attempt  was 
successfully  made.  Lewis  and  Gregory 
In  Crowder  oa  that  forenoon,  and  at  the  uooo 
hour  Tidwell  and  Spears  entered  the  bank, 
and  with  drawn  gons  forced  the  cashier  and 
a  bank  examiner,  the  only  persona  then  in  tike 
bank,  to  put  sevwal  hundred  dollars  In  mon- 
ey  Into  sacks  brought  tm  that  pntpose,  after 
which  they  forced  the  cashier  and  the  bank 
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examiner  into  the  bank  vault  and  closed  the 
door,  and  made  tbeir  escape  on  horseback, 
carrying  the  sacks  of  miMiey  with  tbem. 
Presently  an  alarm  was  given,  and  the  of- 
ficers pursued  the  robbers  and  captured 
Spears.  Later  Tldwell  abandoned  his  horse 
and  escaped  on  foot,  and  returned  to  his  hid- 
ing place  In  the  bottoms,  near  the  Gr^ory 
home,  where  It  Is  claimed  that  the  loot  was 
divided  equally  aniuug  Tldwell,  Gregory, 
Lewi^  and  the  defendant  For  some  days 
after  the  robbery  Mrs.  Gregory  helped  to 
conceal  Tldwell,  and  again  furnished  him 
with  food  and  sustenance.  Mrs.  Gregory  fin- 
ally pnrchased  another  horse,  with  which 
^dwell  made  his  escape.  Tldwell  and  Greg- 
ory fled  together,  and  about  a  year  later  Tld- 
well was  apprehended  and  arrested  In  Ark- 
ansas and  brought  back  to  Pittsburg  county, 
where  he  plead  guilty  to  a  charge  of  man- 
slaughter In  the  first  degree,  and  was  sen- 
tenced to  a  term  of  30  years  In  the  state  peni- 
tentiary. After  he  was  sentenced  on  this 
manslaughter  ch&vge,  he  confessed  to  this 
and  other  crimes,  for  which  he  was  given  a 
farther  sentence  in  the  penitentiary.  So  far 
as  this  record  shows,  Gregory  has  never  been 
apprehended  or  brought  to  trial.  Simeon 
Lewis,  one  of  the  other  alleged  conspirators, 
was  tried  and'  acquitted  of  this  crime. 

Hrs.  Gregory  claimed  that  this  defendant 
owed  her  husband  some  money  for  a  team  of 
horses  purchased  from  him  some  time  before 
the  robbery.  After  the  robbery  she  made  sev- 
eral 'attempts  to  collect,  but  the  defendant 
dolled  the  obligation,  claiming  that  he  had 
paid  Ernest  Gregory  for  the  horses.  There 
Is  some  testimony  taiding  to  show  that  this 
csoaed  111  feeling  between  Mrs.  Gregory 
and  the  defendant,  and  she  had  threatened  to 
get  even  villi  blni. 

The  testimony  la  undisputed  tiiat  at  ^d- 
well's  InvltatlMi  Mrs.  Gregory  visited  him  at 
the  penltaitiary  on  two  occasions,  after  the 
preliminary  and  before  the  trial  of  this  de- 
fendant* which  took  place  more  than  three 
years  after  the  preliminary. 

The  proof  shows  that  the  horse  ridden  by 
Tidwell  belonged  to  the  defendant.  The  de- 
fendant claimed  that  the  horse  was  stolen 
from  him  and  taken  without  his  knowledge 
or  consent  The  state  claimed  that  it  was 
furnished  the  robbers,  in  accordance  with 
their  previous  agreement,  as  shown  by  the 
confessions  made  by  Tldwell  and  Mn>.  Greg- 
ory. The  state  claims  further  that  a  gun  and 
saddle  Qsed  by  Spears  belonged  to  or  were 
fnmlshed  by  this  defendant  The  defendant 
denied  the  ownership  of  the  gun  or  saddle,  or 
that  he  furnished  them  to  these  parties,  and 
there  is  no  Independent  evidence  from  dis- 
interested sources  that  the  gun  and  saddle 
found  belonged  to  the  defendant 

[1  ]  It  Is  claimed  by  the  d^wdant  that  his 
conviction  rests  wholly  upon  the  tNtlmony  of 
hoBtila  aocomplicea;  Out  Mrs.  Oregwy  ao> 


itlv6ly  participated  In  carrying  out  the  com- 
mon plans  to  perpetrate  the  robbery  before 
and  after  it  was  accomplished. 

There  are  43  assignments  of  error  urged  in 
this  case.  If  it  should  appear  that  Tldwell 
and  Mrs.  Gregory  w&n  accomplices,  and  that 
this  conviction  rests  wholly  upon  their  testi- 
mony, without  material  corroboration,  then 
the  other  assignments  of  error  need  not  be 
noticed.  Section  0884,  B,  L.  1910.  Is  as  fol- 
lows: 

"A  conviction  cannot  be  had  apon  the  testi* 
mony  of  an  accomplice,  unless  be  be  corrobo- 
rated by  such  other  evidence  as  tends  to  con- 
nect the  defendant  with  the  commisfion  of  the 
offense,  and  the  corroboration  is  not  sufficient 
if  it  merely  show  the  commission  of  the  of- 
fence  or  the  circumstances  thereof." 

We  quote  from  the  record  as  follows: 

Testimony  of  Mrs.  Gr^ry. 

''Q.  Before  that  bank  was  robbed,  Mrs.  Greg- 
ory, did  you  hear  any  conversation  with  ref- 
erence to  the  proposed  robUng  of  tiie  bank? 
A  Yes.  sir. 

"Q.  Where  was  that  conversation  hadt  A 
It  was  at  our  house. 

"Q.  Who  was  there?  A  Well.  Spears,  Er- 
nest Gregory,  Oalvln  McKinney,  Km  liswia,  and 
Bill  Tidwell. 

"Q.  How  long  before  the  bank  was  robbed? 
A  Well,  I  don't  know— about  a  coaple  of 
weeks  Tidwell  came  there  before  the  bank  was 
robbed. 

"Q.  Did  Calvin  Mi^nney  take  part  in  that 
conversation?'  A.  Tea,  atr. 

"Q.  Tell  what  was  said  In  that  conversation. 
A  Well,  they  figured  on  what  bank  they  would 
rob;  whether  it  wonld  be  the  Orowder  bank  or 
the  Kinta  bank,  which  would  ba  the  beat  to  get 
away  on. 

"Q.  What  did  Cslrin  McKInoey  say  in  that 
conversation?  A.  Well,  he  told  them  he  wonld 
fnndsh  them  with  a  gnn  and  a  horse  and  sad- 
dle for  a  portion  of  the  money.   *   *  * 

"Q.  Just  tell  the  jury  about  the  conversation. 
A.  Well,  they  just  decided  what  bank  they 
would  take.  Said  they  needed  some  money; 
they  all  needed  some  money,  and  Tidwell  told 
them  that  if  they  would  furnish  him  and  this 
here  Spears  horses  and  ammnnition  they  would 
go  get  the  money  and  divide  with  tbem,  and 
they  agreed  to  do  that 

"Q.  Who  agreed?  A.  Sim  Lewis,  Bmeat 
Gregory,  and  Oalvln  McKinney.'* 

Cross-Examination. 

"Q.  He  (Bill  Tldwell)  stayed  at  your  house 
two  weeks  before  the  bank  was  robbed?  A. 
Something  abont  that 

*Q.  And  they  stayed  there  after  the  bank 
was  robbed?  A.  Not  at  the  honsa.  They  stay- 
ed in  the  field. 

"Q.  Well,  you  fed  him?  A.  Yea,  amongat 
us  we  did. 

*Q.  You  knew  he  waa  being  ted  down  there? 
A.  Yes,  sir. 
"Q.  And  yon  dkl  the  eookfaw?  A.  Not  all  of 

it 

"Q.  You  sent  him  his  mealaf  A.  Yea,  ahr;  I 
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■est  fabn  crubk  I  knew  better  than  not  to. 
I  certainly  did.   •   •  • 

"Q.  How  many  times  did  those  five  meet  to- 
cetber  tben  (ftt  your  house)  before  the  rob- 
bery? A.  I  don't  know;  I  didn't  pat  it  down. 

**Q.  Am  many  u  10  times?  A.  That  many 
or  more.  They  net  then  onlte  ■  number  of 
tines.   •    •  • 

"Q.  Did  yoa  to  to  see  Bill  while  he  was 
over  there  in  the  pen?  A.  Tes,  rir;  Vt9  been 
there  twice  to  aee  bim." 

With  referoioe  to  procnili^  a  horM  for 
Tidwell  and  her  husband,  with  which  they 
made  their  escape^  then  appaan  the  foUow- 
ing: 

"Q.  And  yoa  went  and  bought  a  hone  for 
Tidwell  out  of  the  money?  A.  Xea,  air;,  I 
booght  a  borae  out  of  the  money.** 

Testoony  of  Bill  TidweH. 

**<i.  Where  did  yon  stay  down  then  In  that 
bottom?   A.  Just  aat  around  down  tiiere. 

"Q.  In  whose  field?  A.  Sim  Lewii^  field. 

"Q.  Mrs.  Gregory  aent  yoor  meals  down 
then?  A.  Xes,  dr. 

"Q.  And  she  Imew  yoa  were  going  to  rob  thla 
bank?  A.  I  sappoao  she  did.  ^e  heard  ns 
talk  about  it 

"Q.  Then  for  a  week  or  10  days  before  you 
robbed  the  bank  Mrs.  Oregory  sent  your  meals 
down  to  yon  at  the  creek  in  the  woods?  A. 
Tes;  and  afterwards  too. 

"Q.  And  at  the  tima  she  knew  you  were 
sooating;  she  knsw  that?  A.  Zea;  I  gnass  she 
did. 

"Q.  Well,  yon  had  told  her— talked  alMut  it 
In  the  presence  of  her— hadn't  you?  A.  Yea; 
we  talked  about  everything  in  front  of  her. 

"Q.  Talked  about  robbing  the  store  at  Crow 
der  in  front  of  her,  didn't  you?  A.  Braest  was 
teUlng  her  ^tty  near  everything." 

[4]  An  accmnplioe  la  one  aH^Viy  implicat- 
ed In  the  conuDlasim  of  a  crime  of  which 
the  defendant  is  accmsed;  one  who  knowingly 
and  voluntarily  co-op^utes,  aids,  or  assists 
In  the  commission  of  the  crlaie.  Hendrlx  v. 
State,  8  Okl.  Or.  680,  129  FacL  78^  48  li.  R. 
A.  (N.  S.)  MB;  Baldodt  t.  Stat^  16  OU.  Or. 
203,  182  Pac.  265. 

[2,  II  Whether  or  not  Mis.  Gregory,  im- 
der  the  testimony  here,  was  an  accomplice, 
and  whether  m  not  she  was  acting  under 
duress,  were  questions  d  fact  for  the  Jury. 

Jury  may  hare  omdnded,  under  the  in- 
Btructi(Si8  given  b7  the  court,  that  Mrs.  Or^- 
4MT  was  or  was  not  an  accomplice.  If  the 
part  takoi  by  Mrs.  Qregory  in  these  trans- 
actions  was  doie  under  duress  of  bev  ha  Eh. 
band,  there  was  no  culpable^  criminal.  Intent 
on  her  part  In  that  case  she  would  be  nd- 
dier  a  prlndpal  nor  an  accomplice.  Section 
2009.  R.  U  1010,  provides  as  follows: 

"A  subjection  sufficient  to  excuse  from  pun- 
iahment  may  be  iuferred  in  favor  of  a  wife 
from  the  fact  of  coverture  whenever  she  com- 
mitted the  act  charged  in  the  presence  and 
with  the  assent  of  her  hnsband,"  etc.,  excepting 
certain  crimes  among  which  thla  la  not  in- 
dvded. 


The  jury,  nnder  the  provisions  of  the  stat- 
utes, would  be  Jtistlfied  In  drawing  an  Infer- 
ence that  Mrs.  Gregory  acted  under  duress 
of  her  husband,  and  was  not  an  accomplice. 
But  this  is  a  rebuttable  inference.  These  is- 
sues should  have  been  submitted  to  the  Jury 
under  appropriate  Instructions. 

On  the  contrary,  Tidwell,  without  doubt, 
as  a  matter  of  law,  was-  an  accomplice.  In- 
deed, be  was  admitted  by  both  parties  to  be 
the  chief  actor  and  author  of  the  c<msp^cy, 
and  It  was  error  for  the  court,  over  the  ob- 
jections of  the  defendant,  to  submit  that  aa 
an  issue  of  fact  to  the  Jury.  Where  the  erl- 
d^ce  is  conflicting  as  to  whether  or  not  a 
witness  participated  In  committing  the  of- 
fense charged,  tbe  question  as  to  whether  or 
not  such  witness  is  an  accomplice  is  <me  of 
fact  for  the  Jury,  but  where  the  acts  and  c<m- 
dact  of  the  witness  are  admitted,  it  becomes 
a  question  of  law  for  the  court  to  say  wheth- 
er or  not  those  acts  and  facts  make  the  wit- 
ness an  accomplice.  Moore  v.  State,  14  Okl. 
Cr.  292,  170  Pac.  519. 

[3]  The  defoidant  requested  the  following 
Instruction,  which  was  refused: 

"Th«  eoart  Instrocts  the  Jury  that  under  tbe 
law  yon  cannot  convict  the  defendant  upon  the 
testimony  of  an  accomplice,  unless  their  tes- 
timony has  been  corroborated  by  some  person 
who  is  not  an  accomplice  to  tbe  commission 
of  tbe  crime,  and  you  are  instructed  that  wit- 
ness Bill  Tidwell,  nnder  bis  testimony,  is  an 
accomplice,  and  yoa  are  instructed  that  the 
witnesa,  Mra.  Bmest  Gregory,  under  her  tes- 
timony, is  an  accomplice,  and  yoa  are  farther 
instructed  that  their  testimtHiy  has  not  been 
sufficiently  corroborated  to  base  a  verdict  of 
guilty,  and  yon  are  therefore  tnstraeted  to  find 
the  defendant  not  guilty." 

The  law  embodied  in  the  instruction  re- 
quested was  nowhere  covered  In  the  Instruc- 
tloDS  given  by  the  court  This  instruction 
as  requested  was  faulty,  because  of  the  fact 
that  It  included  Mrs.  Greg<»y  as  well  as  TI<1- 
weU,  and  amounted  to  a  peremptory  Instruc- 
tion for  the  defendant  However,  it  was  suf- 
ficient to  call  the  court's  attention  to  the  fact 
that,  where  the  evidence  showing  that  per- 
sons are  accomplices  is  undisputed,  the  Issue 
Is  one  of  law,  and  not  of  fact  CudJoe 
V.  state,  12  OkL  Cr.  246^  154  PaCL  SOO^  Ii.  R. 
A.  1916F.  1251. 

Tbe  only  Instruction  given  by  the  court 
toucbiug  upon  the  competency  of  evldoice 
given  by  accomplices  was  Instruction  Na  7, 
as  follows: 

"Yoa  are  further  Inatracted  that  an  accom- 
plice is  a  person  involved  either  directly  or 
indirectly  in  the  commission  of  a  crime.  To 
render  a  person  an  accomplice  he  must  In  some 
manner  aid  or  assist  or  participate  In  the  crim- 
inal act,  and  by  that  connection  he  becomes 
equally  involved  In  such  offense.  Ton  are  far- 
ther instructed  that  a  convictloa  cannot  be  hod 
upon  the  testimony  d  an  aeeon^cB  naless  he 
or  they  be  com^rated  by  each  other  evi- 
dence o  tends  to  connect  the  defendant  with 
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the  commission  of  the  offense,  and  the  cor- 
roboration is  not  snfficient  if  it  merely  shows 
the  commission  of  the  offense,  or  the  circum- 
stances  thereof;  but  you  are  farther  instructed 
that  it  is  not  necessair  that  the  corroborating 
eiidence  go  so  far  aa  to  establish  br  Itaeli  and 
iritbont  the  aid  of  the  testimony  of  an  accom- 
plice or  accomplices  that  the  defendant  com- 
mitted the  crime  as  charged.  And  if  there 
be  snffident  corroborating  evidence  outside  of 
that  given  by  the  accomplice  or  accomplices 
which,  when  considered,  together  with  that  the 
testimony  of  such  accomplice  will  jastify,  satis- 
fy the  minds  of  the  jury  of  the  guilt  of  the 
defendant  beyond  a  reaaonable  doubt,  then  the 
guilt  of  the  defendant  Is  snmdently  astabUsh- 
ed." 


This  inrtiucUon  wu  duly  ezcflpted  to 
defendant 

After  the  verdict  was  rendwed,  the  defend- 
ant filed  a  motlfHi  for  a  new  triaL  ^Is  mo- 
tion waa  supported  by  the  affidavit  of  MUton 
Spears,  who  pleaded  gallty  and  was  sentenc- 
ed to  the  penitentiary  for  participating  In 
this  crime.  In  tUs  affidavit  Si>ear8  says  that 
he  and  Tldwell  rode  two  bay  horsee  that  they 
stole  team  a  pasture  about  a  mUe  sooth  et 
Ernest  Gregory^  hovuSh  and  that  Calvin 
McKlnn^  did  not  famldi  any  horses,  sad- 
dles, or  guns;  that  the  gim  or  VnndteBter 
said  to  belong  to  McKtnn^  was  stolen  from 
a  man  who  lived  near  the  old  No.  2  mine  at 
Hartshome;  that  he  (MUton  Spears)  stole 
tme  of  the  saddles  and  Bill  Tldwell  stole  the 
other  one.  This  ex  parte  affidavit  may  be 
entitled  to  bnt  little  weight;  It  neverthe- 
less confirms  the  theory  of  the  defendant,  to 
some  extent,  as  shown  by  the  testimony  in 
this  record. 

It  is  not  snffldent  corroboration  to  merely 
connect  a  defendant  with  the  accomplice  in 
the  crime.  The  evidence,  independent  of  the 
testimmy  of  the  accomplice,  must  toid  to 
connect  the  def^dant  with  the  crime  Itself, 
and  not  simply  with  the  perpetrators.  State 
T.  WUks,  187  Pat  81S. 

Independent  of  the  testimony  of  Tldwell. 
there  is  no  evidoice  of  a  convincing  character 
that  the  defendant  had  anything  to  do  with 
this  robbery.  If  the  jury  believed  that  Mrs. 
Gregory  was  an  accomplice,  we  think  the  cor^ 
roboratlon  of  Tldwell  by  Mrs.  Gregory,  aftM- 
the  two  conferences  in  the  p^itentiary  was 
of  doubtful  probative  value.  Excepting  the 
testimony  of  Tidwell  and  Mrs.  Gregory,  every 
lnde[>endent  circumstance  shown  is  entirely 
«mai8tent  with  the  Innocence  of  the  defmd- 
ant 

For  the  error  of  the  court  in  falling  to  In- 
struct the  jury,  as  a  matter  of  law,  that  Hd- 
well  was  an  accomplice,  and  for  falling  to 
give  appropriate  InstructlonB  aa  to  whether 
or  not  Mra.  Gr^ry  was  an  accomplice^  this 
case  is  reversed  and  remanded. 

DOTLB,  P.  J.,  and  MATSON,  J.,  concur. 
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BONFItS  at  aL  V.  HAYE8.   (No.  9638.) 

(Supreme  Court  of  Colorado.    May  2,  1921. 
Behearing  Denied  Nov.  7,  1921.) 


1.  Corporations  <8=»254-Stookholder«  held  not 
entitled  to  escape  liability  for  tort  committed 
during  year  for  extending  term,  on  theory 
that  corporation  remained  sooh  de  Jure. 

Where  the  existence  of  a  corporation  had 
expired  onder  Bev.  St  1006,  H  8S4,  and 
the  power  given  by  sections  801,  802,  to  extend 
the  term  had  not  been  exercised  within  a  year, 
aa  required  by  the  statote,  Bto<AhoiderB  con- 
ducting the  business  could  not  escape  liability 
for  a  tort  committed  during  the  year  on  the 
theory  that  the  corporation  remained  such  de 
Jure. 

2.  CorptratIoit«m28(l)-denoBttof "oorpo- 
ratlea  de  faota"  stated. 

To  constitute  a  corporation  de  facto  there 
must  be  a  law  under  which  it  may  lawfully  be 
formed,  a  bona  fide  attempt  to  form  it  accord- 
ing to  law,  and  a  user  or  attempt  to  use  its  cor- 
porate powers. 

[Ed.  Note.:— Por  other  defimtlona,  see  Words 
and  Phrases,  ITirst  and  Second  Series,  De  Fac- 
to Corporation.] 

3.  Corporatloas  «=328(0— No  de  faoto  eerpo- 
ratlon  In  abaeaoe  of  eertMcata  of  renewal  of, 
•r  attempt  to  renew,  wplred  tarn. 

In  absence  of  a  certificate  of  renewal  of 
the  term  of  existence  of  a  corporation,  the 
term  of  which  had  expired,  or  a  bona  fide  at- 
tempt to  renew  within  the  period  of  one  year 
allowed  under  Bev.  St  1906,  IS  891.  892,  there 
la  no  eoii>oration  de  facto,  though  the  company 
in  good  faith  Intended  to  renew;  the  corpora- 
tion dying  with  expiration  of  its  charter. 

4.  Corporations  ^=»29(2)  —  In  suit  for  tort 
against  Indlvldaals  dalmlng  to  act  for  oorpo- 
ration  plaintiff  oould  pat  them  on  proof  of  Its 
exlstenoa  at  time  of  tort  , 

In  an  action  for  a  tort  against  stockholders 
and  directors  of  a  corporation,  the  term  of  ex- 
istence of  whidi  had  expired,  where  defendants 
claimed  they  were  acting  for  the  corporation, 
plalntiflF  could  put  tiiera  on  proof  of  the  exist- 
ence of  sod)  corporation  at  the  time  of  the  tort, 
idnee  one  daimii^  to  be  a  mere  agent  to  avvM 
liability  mast  produce  a  principal. 

6.  Joint  adventures  «=37— Partnership  «=>174 
—Torts  «=»22— Persons  oo-oporatlng  In  busi- 
ness enterprise  are  llaMe  for  torts  In  connec- 
tion therewnh. 

Persons  actively  co-operating  In  a  bnaincESS 
enterprise  arc  liable  for  torts  committed  by 
them  in  connection  therewith,  Aether  they  are 
partners,  eoadventnreta,  or  Johit  tort-feasors. 

6.  Conioratlons  ^254— StookhoMen  not  lit- 
ble  as  such,  though  their  eorporatlon  proves 
not  to  be  such. 

Stockholders  are  not  liable,  as  such,  for 
acts  of  their  ostensible  corporation,  though  it 
proves  not  to  be  a  corpnratlon. 


^»For  ether  oshs  ss*  ssbm  topio  and  KST-NUMBBR  in  aU  Key-Nwatbsred  Dlgetts  and  IndasM 
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7.  Corporations  ®=b325— Estoppel  of  eorpora- 
tioii  to  deny  existence  does  not  relieve  dfrec- 
tors  oonduotlng  business  of  Individual  liabil- 
ity if  It  does  not  exist. 

Estoppel  of  an  ostensible  corporation  to 
deny  its  existence  does  not  relieve  its  direc- 
tors, Tcho  were  conducting  the  business  of 
the  corporation,  of  their  individaal  liability 
for  Its  tort  if  the  corporation  does  Dot  exist. 

S.  Jury  <&=>I3I(6)— •Questions  as  to  whether 
Jurors  would  be  wilting  to  intrust  their  case 
to  one  who  had  like  prejudice  against  then 
h^d  InmaterlaJ  on  challenge  for  cause. 

An  objection  to  questions  to  prospective 
jurors  as  to  whether  they  would  be  willing  to 
trust  a  man  to  try  their  case  who  had  the 
same  amonnt  of  prejudice  against  them  that 
they  had  against  defendants  held  properly  aus- 
tafned,  what  would  satisfy  the  juror  if  he  were 
a  litigant  being  immaterial  on  challenge  for 
CBUse,  in  absence  of  claim  that  the  guesUons 
were  asked  to  draw  out  proof  of  enmity. 

9.  Jury  «=s»l3l(2)— Propriety  of  question*  en 
which  to  base  paremptoiy  ohallesge  within 
Wai  oourfa  dlsoretlon. 

The  propriety  of  qaestiona  on  which  to 
base  a  peremptory  chaUenge  is  within  the  dis- 
cretion of  the  trial  courL 

10.  Municipal  corporations  «=3706(7)  —  Coi- 
trlbutory  negllsence  held  for  Jury. 

In  an  action  for  the  death  of  plaintiff's 
daoghter,  who  was  ran  down  by  a  deUvery 
wagon  driren  by  defendants*  aervantt  contrib- 
utory negl^ience  hdd  tor  the  Jury. 

D^rtment  2. 

Error  to  District  Conrt.  City  and  Connty 
of  Denver ;  Clarence  J.  Morley,  Judge. 

Action  by  Anna  Bayes  against  F.  O.  Bon- 
flls  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Affirmed. 

John  T.  Bottom,  of  Denver,  for  {ilalntlfffl 
in  error. 

F.  W.  Sanborn,  Herbert  M.  Munroe,  Ja- 
cob V.  Schaetzel  and  Walter  El  Scbwed,  all 
of  Denver,  for  defendant  in  error. 

DBNISON,  J.  Anna  Hayea,  defendant  In 
error,  brought  suit  against  Bonflls,  Tam- 
m&i,  and  Litzenberger,  and  had  a  verdict 
and  Judgment  for  the  death  of  her  daugh- 
ter by  the  negligence  of  their  sen-ant  They 
bring  error. 

The  defendants  were  stockholders  and  di- 
rectors of  a  corporation  and  were  actively 
engaged  in  its  business  of  printing  and 
publishing  the  Denver  Post  After  the  ex- 
piration of  its  ao  years  of  existence  accord- 
ing to  the  statute,  which  was  November  4, 
1915,  they  continued  business  imder  the  cor- 
porate name,  and  while  they  were  doing  so, 
September  16,  1016,  a  boy,  driving  a  deliv- 
ery TagcHi  about  the  said  business,  ran 
down  plabitifTs  daughter  and  killed  hw. 

[11  !•  One  point  of  defense  was  that  the 


boy  WAS  the  servant  of  the  corporation. 
NotwlQistanding  the  statutory  provisions 
that  the  certiflcate  of  incorporation  shall 
state  the  period  of  exlstoic^  "not  onieeding 
twenty  years**  (B.  S.  ISOS,  |  847)  and  that 
corporations  "shall  be  bodies  corporate  and 
•  •  •  have  succession  for  the  period  for 
which  they  are  organized"  (Id.,  f  8W).  plain- 
tiffs in  error  insist  that  Uie  corporation  was 
a  corporation  de  jure  at  the  last-named 
date.  The  argument  seems  to  be  that  the 
statute  (B.  S.  SS  881-2)  which  gives  power  to 
a  corporation,  at.  any  time  within  1  year 
from  the  expiration  of  Its  term  of  existence, 
to  extend  that  t^m  for  another  20  years, 
ipso  facto  creates  such  extension  for  1  year, 
since  if  It  were  dead  it  could  not  be  brought 
to  life,  and  so  the  privilege  of  extension  at 
any  time  within  1  year  must  imply  a  con- 
tinuance for  that  year.  The  argument 
seems  unsound.  Its  conclusion  is  against 
the  plain  terms  of  the  statute,  which  limits 
the  life  of  corporations.  The  Legislature 
which  creates  them  may  revive  tbem  or 
provide  methods  of  revival  at  will,  and  may 
give  them  life  for  this  purpose  when  they 
are  dead  for  that  1  Black.  Com.  4S5;  La 
Orange  &  Memphis  B.  Co.  r.  Balney  et  aL, 
7  CoMw.  (Tenn.)  420.  421. 

The  revival  of  a  coiporatlon  may,  U  the 
Legislature  so  provides,  relate  back  to  the 
date  of  Its  explraUon,  and  so  the  corpora- 
tion be  held  to  have  been  oliye  during  a 
time  when  it  was  legally  dead.  This  Is  a 
fiction,  but  so  Is  the  corporation,  and  anal- 
ogles  to  natural  persons  are  misleading. 
The  effect,  of  a  revival  after  an  Injai7,  In- 
flicted, as  in  the  present  case,  within  one 
year  from  the  expiration,  is  not  before  ns, 
because  the  term  of  the  corporation  now  In 
question  has  never  been  ext^ded. 

[2]  2.  It  is  claimed  that  at  least  there 
was  a  corporation  de  facto.  To  constitute  a 
corporation  de  facto  there  must  be  three  ele- 
ments: (1)  A  law  under  whidi  it  may  law- 
fully be  formed;  (2)  a  bone  fide  attempt  to 
form  it  according  to  law;  (3)  a  user  or  at- 
tempt to  use  Its  corporate  powers.  Jones  v. 
Aspen  Hdw.  Co..  21  Colo.  263,  269,  40  Pac. 
437,  29  L.  E.  A.  143,  52  Am.  St  Rep.  220 ; 
Duggan  V.  Colo.  M.  A  S.  Co.,  11  Colo.  113. 
115,  17  Pac.  105 :  Fisher  v.  Pioneer  Co.,  62 
Colo.  638,  546,  163  Pac.  861;  Tulare  Irr, 
Dist.  T.  Shepani,  186  U.  S.  1,  22  Sup.  Ct. 
531,  46  L.  Ed.  773;  Clark  v.  Am.  C.  Coal 
Co.,  165  Ind.  213,  73  N.  E.  1083,  112  Am.  SL 
Bep.  217 :  brief,  40,  14  0.  J.  214,  and  cases 
there  collected. 

[3]  As  in  forming  the  corporation  the  cer- 
tificate of  Incorporation,  so  in  renewal  tbe 
certiflcate  of  renewal  Is  the  causa  qua 
non.  Merges  r.  Altenbrand,  45  Mont  3Sii, 
123  Pac.  21,  24,  14  O.  J.  226.  Ther«fore 
without  the  certiflcate  of  renewal  or  a  bma 
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fide  attempt  tliereto  there  la  no  corporatloa  I  would  have 
de  facto.  The  company  now  In  question  did 
not  make,  within  tbe  year  foUow^  Its  ex- 
piration, and  haa  never  made,  any  attempt 
by  certificate  or  otherwise  to  renew  Its  life. 

It  is  argued  that  tbe  company  has  shown 
no  bad  fititb  and  In  good  faltb  Intended,  but 
fo^ot,  to  renew.  The  answer  is  that  It  la 
not  charged  with  bad  faith,  and  an  intention 
Is  not  eqidnlegat  to  an  attempt 

nie  cases  that  a  company  dies  with  the 
expiration  of  its  diarter  are  nomerons. 
GlaA  and  llarshall  say  (section  805)  that— 

"According  to  the  better  opinion  •  •  • 
a  body  of  men  has  not  even  a  de  facto  corpo- 
rate ezbtence  alter  expiration  of  the  time  for 
which  its  corporate  eziatenee  is  limited  by  its 
charter." 
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[4]  3.  Something  is  said  that  the  corpo- 
rate capacity  cannot  be  questioned  collater- 
ally. We  know  of  no  principle  which  for- 
bids such  question  In  a  case  like  the  present. 
A  woman  sues  three  men  for  a  tort.  They 
answer  that  they  were  acting  for  a  corpo- 
ration. Is  It  possible  that  she  may  not  put 
tbem  on  proof  that  there  was  mcii  a  cor- 
poration  in  existence  at  the  time  of  the  tort? 
H«  who,  to  avoid  liability,  claims  to  be  a 
mere  agent,  mnst  ^oduce  a  principal.  Fay 
et  aL  T.  Noble,  7  Oosb.  (Blass.)  188^  194. 

[I]  4.  Some  argument  is  made  Qiat  tbe 
defendants  are  not  partners  even  if  there 
wtts  no  corporation;  but  if  they  were  ac- 
tively co-operating  in  a  business  enterprise, 
and  in  connection  therewith  committed  tbe 
tort  In  question,  tiiey  are  HaUe  whatever 
the  title  of  their  combination— partums,  oo- 
adventurers,  Joint  tort-feasors,  or  what 
Jones  T.  Aspen  Co.,  21  Ckilo.  263,  270,  271, 
40  Pac.  457,  29  L.  R.  A.  143.  52  Am.  St 
Bep.  220;  Fay  et  al.  T.  Nobler  7  Ciush. 
(Mass.)  188,  194. 

Their  active  co-operation  In  the  business, 
there  being  no  corporation,  makes  them  re- 
sponsible for  its  liabilities,  and  able  to  de- 
mand Its  dues.  Ward  v.  Brigham,  127 
Mass.  24;  Jones  t.  Aspen,  etc.,  Co.,  21  Oolo. 
283.  40  Paa  457,  20  L.  B.  A.  143,  52  Am.  St 
Rep.  220;  Roberts,  etc.,  Co.  v.  Schllck,  62 
Ulnn.  332,  64  N.  W.  826;  Johnson  v.  Corser, 
34  Minn.  355,  25  N.  W.  799 ;  Rutherford  v. 
Hill,  22  Or.  218,  29  Pac.  546,  17  L.  R.  A.  549, 
29  Am.  St  Rep.  506;  Fuller  v.  Rowe,  57  N. 
Y.  23;  MediU  v.  Collier,  16  Ohio  St  599; 
Fay  et  al.  v.  Noble,  7  Cush.  (Mass.)  18S,  191. 

[8]  Numerous  cases  are  cited  to  the  effect 
that  stockholders  are  not  liable,  although 
their  ostensible  corpOTation  proves  not  to  be 
a  corporation.  That  may  be  left  ungues- 
OooedL  Tbe  defoidants  are  not  dwged  be- 
cause they  are  stockholders. 

[7]  6.  It  is  said  tiiat  the  corporation  could 
not  have  denied  Its  corporate  wlstence  If  it 
were  sned  for  this  tort  because  it  was  doing 
im^esa  aa  a  ci»porattfa,  and  therefore 


been  liable  for  its  tort,  and 
therefore  the  defendants  are  not 

This  argument  would  necessitate  the  con- 
clusion that  no  natural  person  could  ever 
be  liable  for  the  debt  or  defoult  of  an  osten. 
sible  corporation.  If  It  is  sound,  then  all 
the  countless  cases  upholding  such  liability 
undo:  this  and  that  set  of  facts  are  wrong, 
and  all  the  discussion  of  the  subject  for  the 
past  half  century  has  been  futile.  It  la  not 
true  that  estoppel  of  the  corporation  to  deny 
Its  existence  relieves  Its  operators  of  thdr 
liability  If  it  does  not  exist 

[t]  6.  It  Is  claimed  that  the  court  erred 
In  overruling  the  challenge  for  cause  of  the 
Juror  Chipman.  This  Juror's  voir  dire 
shows  nothing  to  Justify  challenge  for  cause 
under  our  statute.  Among  the  grounds  set 
forth  in  section  199,  Civil  Code  1908,  tbe 
seventh,  the  only  one  that  approaches  fit- 
ness to  this  case,  is  as  follows: 

"The  existence  of  a  state  of  mind  in  the 
Juror  evincing  enmi^  against  or  bias  to  ^ther 
party." 

^o  bias  in  favor  of  tbe  plaintiJT,  nor  en- 
mity toward  tbe  defendants,  was  sbown. 
Tbe  challenge  for  cause  was  therefore  proi>- 
erly  overruled. 

[B]  7.  An  objection  to  tbe  following  ques- 
tion, put  to  the  Jurcv  Chipman  was  sus- 
tained: 

"Woald  yon  be  willing  to  trust  a  man  to  try 
your  case  who  had  the  eame  amount  of  preja- 
dice  against  yon  that  yon  have  against  the  pro- 
prietors of  the  Denver  Post?" 

If  this  question  was  asked  as  a  basis  of  a 
challenge  for  cause.  It  was  immaterial  un- 
less it  was  to  draw  out  proof  of  enmity, 
which  Is  not  claimed.  If  It  was  intended  to 
secuiie  information  by  which  to  determine 
the  expedlmtcy  of  a  peremptory  challoige  it 
would  seem  that  counsel  had  already  ob- 
tained that  informatf(m  by  oQier  questions. 
Be  that  as  It  may,  the  matter  of  these  ques- 
tions upon  which  to  base  a  peremptory  chal- 
lenge Is  within  the  discretion  of  tbe  trial 
court  Railway  Go.  v.  Jones,  21  Colo.  840,  40 
Pac.  801- 

&  The  Juror  Bacfcataff  said  that  he  had  a 
prejudice  against  the  Denver  Post  as  a 
newspnper,  but  not  against  the  proprietors. 
His  voir  dire  eOiowed  no  ground  for  chal- 
lenge for  cause.  He  was  asked,  however, 
this  question: 

"If  you  were  trying  a  case  and  were  interest- 
ed in  it,  and  yon  knew  that  a  man  had  the 
same  amount  of  prejudice  that  you  have  in  this 
case  as  against  the  defendants,  would  you  be 
satisfied  to  have  blm  try  your  case?** 

An  objectian  was  sustained.  This  is  as- 
signed as  error,  but  it  cannot  be  so  consid- 
ered for  tbe  reasons  stated  concerning  a 
similar  qnestlrai  above.   What  would  satis- 
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ty  the  Juror  If  be  wen  a  Utigant  is  linma- 
teriftl  upoa  dullrage  for  cause. 

[II]  9.  It  Is  claimed  that  than  was  con- 
tributory ne^igence,  but  Ibat  question  was 
properlj  left  to  ttie  Jury. 

10.  The  claim  that  the  damages  were  ex- 
cessive Is  not  sustained.  It  Is  reasonably 
possible,  under  the  evidence,  to  compute  a 
pecuniary  loss  to  the  plaintiff  greater  than 
the  amount  of  the  rerdicL 

Judgment  affirmed. 

TBLUEOR,  GL  J.»  and  WHTFTOBD,  J.,  ooo- 
cur. 


GIBSON  V.  INTERIOR  REALTY  &  INVEST- 
MENT CO.    (No.  9750.) 

(Bapreme  Court  of  Coloradow  BCarcfa  7,  ISSL) 

1.  Taxation  «s37g3— Tax  deed  holdsr  aot  In 
pcwssssiOD  oanaot  quiet  title  anainst  orlBloal 
owBsr. 

A  tax  deed  bolder,  not  hi  actual  possesBlon, 
tbe  land  beiiis  vacant  and  unoccupied  could  not 
qniet  title  acalnst  the  owner  of  the  fee  under 
Code,  I  274,  which  reqoirss  that  plahitifl  be 
In  possession,  actaal  or  constmetiTe. 

2.  Taxattoa  ^793— Holder  of  tax  deed  to  va- 
cant land  la  Irrigatlag  district  oaaaet  %»M 
title  aaalast  fee  owaer  wltkla  4ve  yean  after 

recordino  of  deed. 
Laws  191fi,  p.  S17.  |  1,  provldlnc  that  the 
InvaliditT  or  insafflcienc^  of  a  tax  deed  shall 
not  be  a  sufficient  defense  to  an  action  to  qniet 
title  to  land  in  an  irrigation  district  under  a 
tax  deed  after  the  expiration  of  five  years  from 
the  recording  thereof,  Is  Inapplicable  where  de- 
fendant, in  an  action  by  a  tax  deed  holder  with- 
in such  period  to  quiet  title  to  vacant  and  unoc- 
cupied land  In  such  a  district,  eeeks  no  affirm- 
ative relief,  the  purport  and  effect  of  the  act 
being,  not  to  give  the  h<^er  of  a  tax  deed  to 
land  so  located  any  enlaced  or  different  rights 
or  remedies  tlian  obtain  generally,  bat  ner^ 
to  limit  the  circumstances  and  conditions  under 
which  the  fee  holder  may  make  a  defense. 

Error  to  District  Conr^  Alamosa  Goimty ; 
J.  C.  Wiley,  Judge. 

Suit  by  the  Interior  Realty  &  Investment 
Company  against  Charles  E.  Gibson  to  gulet 
title.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed  and  remanded,  with 
directions  to  dismiss  complaint. 

John  F.  VmXK  of  Denver,  for  plalntUt  to 

error. 

FIUlus,  Fillius  &  Winters,  of  Denvw,  and 
George  M.  Corlett,  <tf  Monte  Ytsta,  for  de- 
fuidant  in  error. 

BAILET,  J.  Suit  by  tbe  Interior  Realty 
&  Investment  Company  against  Charles  R 
Gibson  to  quiet  title  to  certain  real  prcQ>erty 
under  section  274  of  the  Code.  Jodgm^t 


was  for  tbe  company.  Oibwm  aas^pis  sr^ 
ror,  and  brings  the  cause  here  for  review. 

The  complaint  aUeged  that  plaintiff  la  the 
owner  and  In  possesston  of  the  land  InvolTed. 
It  set  out  the  adverse  datnt  of  deftendaut, 
and  prayed  that  the  title  be  quieted.  Tbe 
answer  admits  that  defendant  dialma  an  In- 
terest, and  alleges  it  to  he  ownership  In  fee. 
No  replication  was  filed;  neither  did  de- 
fendant  ask  affirmatlTe  relief. 

[1]  Plaintiff  dalme  under  a  tax  deed,  re- 
corded on  July  1, 191&  It  Is  Urged  Ibat  andi 
deed  la  irr^nlar  In  aavetal  respects  not  ap- 
pearing on  its  tMB,  hat  In  deddli^  the  case 
it  is  unnecessary  to  consider  or  determine 
the  validity  of  thla  deed,  aa  It  1>  stipulated 
that  the  land  la  vacant  and  aaoccaided.  fTn- 
der  sudi  condltlono  tbe  case  Is  ruled  by  Mor^ 
rls  and  Thombs  St  Louis  National  Bank, 
17  Cola  281,  29  Pac.  802.  There  this  court. 
In  discussing  tbe  QueaUim  of  whether  con- 
structive poese^on  follows  a  tax  deed,  aald 
01  Colo,  at  page  230.  29  Pac  804): 

"Furthermore,  while  the  statute  provides 
that  a  tax  deed  properly  executed  and  record- 
ed, prima  fade,  eonv^s  the  title,  It  nowhere 
provides  that  sudt  deed  shaB  give  the  parcbas- 
er  possession  of  the  property  conv^ed.  It 
certainly  does  not  give  him  an  actual  advezve 
possession  such  as  would  compel  the  orii^nal 
owner  to  resort  to  an  action  in  the  nature  of 
ejectment  to  recover  possesaion  of  the  premia- 
es.  On  the  contrary,  the  original  owner  being 
In  possession  by  virtue  of  a  perfect  legal  title, 
sndi  possession  is  to  be  deemed  snffldent  for 
purposes  ttt  remedy  and  to  continue  until  in- 
terrupted by  an  actual  eidty  and  advuee  poa- 
session  takot  by  another.  [Citing  antiuni- 
tiea.]" 

Also  the  following  cases  from  tills  Juris- 
diction announce  and  approve  this  rule,  and 
this,  too,  whether  such  deed  is  fair  on  its 
face,  or  otherwise:  Muntzing  v.  Harwood, 
25  Coio.  App.  202,  137  Pac.  71;  PhUUrol  T. 
Leet,  19  Colo.  246,  35  Pac  540;  Mitchell  t. 
Tltua,  33  Colo.  S85,  80  Pac  1042;  Keener 
V.  Wilkinson,  83  Colo.  445,  80  Pac  1043; 
Empire  Co.  v.  B«ider,  49  Colo.  622, 113  Pac. 
404;  Lambert  v.  Murray,  62  Colo.  156,  120 
Pac  415;  Empire  v.  I^nnlng,  63  Colo.  156. 
124  Pac  579. 

In  Chilcott  T.  Hart.  23  Oolo.  at  page  45, 
45  Pac  383,  85  L.  B.  A.  4L  this  court  de- 
clared: 

"To  ^ve  Jurisdiction  of  any  aetitm  fairly  em- 
braced within  [section  274  of  the  CodeL  the 
plaintiff  mu^t  be  in  possession,  actaal  or  eon- 

Htmctive.** 

Plaintiff  was  not  In  actual  possesslmi,  as 
it  put  flatly  into  the  record  tbe  fact  that  the 
land  ta  vacant  and  unoccupied,  nor  was  it  in 
constmetiTe  possession,  as  under  our  deci- 
sions constructive  possesslcn  follows  tbe  legal 
title,  so  whMi  plalntUTs  proof  was  In,  It  had 
thereby  put  itsdf  out  of  court,  and  Instead 
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of  a  decree  anietlng  title  there  ebotild  Have 
been  a  judgmrait  of  dlamlssaL 

[21  PlaintlfC  aeems  to  dafm  Bome  gpedal 
right  or  favor  under  the  provisions  applying 
to  land  In  an  Irrigating  district  taken  under 
tax  deed.  Chapter  109,  Session  haws  of  1015, 
p.  317.  Under  the  Acts  of  this  case  the  Tights 
of  plaintiff  are  wholly  unaffected  by  this 
provision.  There  Is  nothing  therein  which, 
In  any  event  or  at  all,  gives  the  holder  of  a 
tax  deed  to  land  so  located  any  enlarged  or 
other  or  different  rights  or  remedies  La  a  suit 
to  qolet  title  under  a  tax  deed  tban  obtain 
gra^mDy.  ^e  purport  and  effect  of  the  pro- 
vision is  mwely  to  Undt  the  rights  of  the  fee 
bolder  as  to  the  drcamstancea  and  condi- 
tltms  under  which  he  may  make  a  defense 
Since,  however,  In  this  ease  the  defendant 
seeks  no  afilnnatlve  relief  whatever,  this 
provUdoo  bag  no  aitpUcatlon,  either  as  affect- 
ing Oie  rights  of  plaintiff  or  deCmdaiit  All 
tbe  defendant  urges  Is  tbst  i^lntUC  be  not 
allowed  a  decree  to  which  tt  has  by  Its  proof 
nbffwn  Itself  not  to  be  oitltled.  Had  Gibson 
not  appeared  at  an  it  wotild  have  devolved 
upon  the  court  to  have  permitted  plaintiff 
to  tate  nothing  except  ttiat  wbicSi  under  the 
law  it  had  a  rl^t  to  take^ 

Plaintiff,  claiming  nn^  a  tax  deed  record- 
ed Jnly  1, 1018^  se^  to  quiet  tlUe  to  racant 
and  unoccupied  land,  an  action  which,  under 
all  of  our  decisions,  cannot  be  maintained. 
If  die  flv»>7ear  atatate  ot  limitation  bad  run 
in  favor  o£  tbe  deed,  a  different  question 
would  be  here  for  decision. 

Judgmmt  rerersed  and  cause  remanded* 
with  directions  to  the  trial  court  to  dismiss 
It 

TELLER,  X,  ttlug  for  SOOTT,  O.  J.,  and 
BUREI^  concur. 


SKLAR  V.  BELCHER.  (No.  4495.) 

(EhQreme  Oonrt  of  Montana.   Oct  24, 

Corporatloas  «=>432(I2)  — Evideam  held  to 
show  cofltract  with  buyer  as  ladlvldsal,  and 
that  oorporatleB  not  bosniL 
In  an  action  to  recover  money  paid  for  un- 
delivered wool  under  a  contract  reciting  the 
sale  thereof  to  plaintiff  *'of  L.  H.  ft  F.  Co.," 
evidence  Md  to  show  that  the  ccmtract  was 
made  with  plaintiff  in  his  individual  capacity, 
that  tbe  money  was  paid  bg  the  company  for 


hie  uae  and  benefit  and  that  tbe  words  "of  the 
L.  H.  ft  F.  Co."  were  merely  descriptive,  and 
not  intended  to  indicate  that  the  company  was 
bound. 

Appeal  from  District  Court  Fergus  Ctoun- 
ty;  Ja<A  Briscoe,  Judge. 

Action  by  Jacob  Sklar  against  Jaxnei  C 

Beldier.  Judgment  for  ^aintUi;  and  defend- 
ant appeals.  Affirmed. 

E.  K.  Cheadle,  of  Lewistown,  for  appellant 
E.  K.  Matoon  and  R.  J.  Andwson,  both  of 
Lewistown,  for  respondent 

HOLIX)WAT,  J.  Plaintiff  recovered  a 
judgment  against  the  defendant  for  I860  and 
interest,  and  defendant  appealed  therefirom, 
and  from  an  order  denying  him  a  new  trial. 

The  only  queetion  involved  is  whether  the 
contract  in  question,  for  the  sale  of  3,500 
pounds  of  wool  by  defendant  was  made  with 
the  plaintiff  or  with  the  Lewistown  Hide  ft 
Fur  Company.  The  contract  recites  that  de- 
fendant "has  sold  to  Jacob  Sklar.  of  Lewis, 
town  Hide  ft  Fur  Ca,"  etc.  Upon  tbe  trial 
each  party  proceeded  upon  tbe  theory  Qiat 
tbe  ctmtract  is  ambiguous,  and  by  the  In- 
troductitm  of  evldeaice  soui^t  to  show  the  re- 
lationshlp  existing  between  Sklar  and  the 
company  at  the  time  the  contract  was  mada 
The  evidence  is  not  satisfactory,  but  we  are 
of  the  opinion  that  it  la  suffidoit  to  warrant 
the  trial  court  in  concluding  that  SUar  was 
(derating  uhdw  an  agreemeot  wiQi  tbe  com- 
pany by  which  be  was  to  purchase  Ude^ 
pelts,  and  wool  cm  bis  own  account  and  re* 
sell  to  the  company  at  the  prevailing  market 
price;  that  In  order  to  enable  him  to  era- 
duct  his  bualueas,  the  company  advanced 
money  to  blm  on  his  several  contracts;  and 
that  the  $860  received  by  detendont  was  paid 
by  the  company  for  tbe  use  and  benefit  of 
Sklar,  and  that  Sklar  bad  repaid  the  amount 
to  the  company  upon  defendant's  failure  to 
deliver  the  wool.  Upon  QUa  tbemy  the  con- 
clusion Is  warranted  that  the  contract  was 
made  with  Sklar  in  bis  Individual  capadty, 
and  that  tbe  words  "of  tbe  Lewistown  Hide 
ft  Fur  Oo."  are  mer^  descriptive,  and  were 
not  intended  to  Indicate  that  tibe  company 
was  bound.  We  find  no  error  In  the  record. 
The  Judgment  and  order  are  affirmed. 
Affirmed. 

BBANTLT,  a  J.,  and  BETNOLDS, 
COOPBR,  and  OALEN,  JJ.,  concur. 
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K0ZA8A  V.  NORTHERN  PAC.  RY.  CO.  0t  iL 
(No.  4494.) 

(Supreme  Coart  of  Montana.   Oct.  27,  1921.) 

1.  Pleadlna  «=»8 (3)— Threats  «s»10-Ailega- 
tloD  that  defeadant  extortsi  Roa«y  Mi  a 
ooDdusion  and  Insnffloient 

Under  Rev.  Codes,  §fi  6532,  8663.  8664,  com- 
plaint, alleging  that  on  a  certain  da7  defendants 
by  coercion,  threats,  and  intimidation  and  by 
patting  ^aintiff  in  fear  extorted  from  plaintiff 
property  and  money  of  tin  worth  and  value, 
«te.,  itated  only  a  conclasion,  and  did  not  give 
defendants  any  intimation  of  the  facta  they 
would  be  called  upon  to  meet,  and  did  not  state 
a  cause  of  action. 

2.  Payment  ^89(4)— Complaint  to  recover  la- 
voluntary  payment  must  state  facts. 

In  action  to  recover  mosey  paid  tnvolnntari- 
ly,  the  complaint  must  state  the  facts  which 
constitute  a  legal  basis  for  the  charge  of  In- 
voluntary payment,  so  that  the  court  may  be  able 
to  determine  whether  the  pleader's  conclusion 
is  Joatifled. 

Appeal  from  District  Conrt,  Sanders  Gonn- 
ty;  Abs  h.  Duncao,  Jadge. 

Action  by  K.  Kozasa  against  tbe  Nortbem 
Padfic  Railway  Company  and  another. 
Judgment  for  plaintUf,  and  defendants  aih 

peaL  Reversed  and  remanded. 

Ounn,  Rasch  ft  Hall,  of  Heloia,  and  C.  M. 
3ettwcj,  of  PocateUo,  Idaho,  for  appellants. 

HOLLOWAT,  J.  £11  The  complaint  In  this 
action  consistB  of  three  paragraphs.  In 
paragraph  1  It  Is  alleged  tliat  the  defendant 
rallwuy  company  Is  a  corporation  organized 
under  the  laws  of  Wisconsin,  and  doing  busi- 
ness In  Sanders  county,  Mont.  Paragraph  2 
reads  as  follows: 

"That  on  ox  aI>ont  t^e  27th  day  of  October, 
1917,  the  defendants  above  named,  by  coercion, 
threats,  and  intimidation  and  by  putting  plain- 
tiff in  fear,  did  extort  from  plaintiff  property 
and  money  of  tbe  worth  and  value  of  $S29.7S." 

In  paragraph  3  It  is  alleged  that  since  Oc- 
tober 27,  1917,  defendants  have  wrfnigfully 
detained  the  property  and  money  witihout 
plaintiff's  cmisent.  Tlien  follows  tbe  prayer. 
A  general  demurrer  to  the  complaint  was  in- 
terpost'd  but  overruled,  and,  at  the  opening 
of  the  trial,  counsel  for  defendants  objecti^d 
t»  the  introduction  of  any  evidence  on  the 
ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  objection  was  overruled,  and  ex- 
ception reserved.  Tbe  trial  resulted  in  a 
verdict  and  Judjnnent  In  favor  of  the  plain- 
tiff for  the  amount  claimed,  and  defendants 
appealed  therefrom  and  from  an  order  deny- 
ing them  a  new  triaL 


Tbe  gravamen  of  the  sdalntia's  cause  of 
action  must  be  found,  if  at  all,  in  paragraph 
2  of  tiie  ccnnplaint,  quoted  above.  SectioD 
6S32,  Revised  Codes,  provides  that  a  com- 
plaint must  contain  "a  statement  of  tbe  facts 
constituting  the  cause  of  action,"  Paragraph 
2  states  but  a  bald,  legal  conclusion.  Wheth- 
er defendants  obtained  plaintifTs  property  by 
extortion  depends  upon  certain  facts.  Sec- 
tions 8663  and  8664.  Revised  Codes,  read  as 
follows: 

"8663.  Bxtortion  is  the  obtaining  property 
from  another  with  hit  consent  induced  by  wrong- 
ful use  of  force  or  fear  or  under  color  of  offi- 
cial right. 

"S664.  Fear,  such  as  will  constitute  extor- 
tion, may  be  induced  by  a  threat  either — 

"1.  To  do  an  unlawful  injury  to  the  person 
or  property  of  the  individual  threatened,  or  to 
any  relative  of  his,  or  member  of  his  famUy;  or, 

"2.  To  accuse  him  or  any  relative  or  member 
of  his  family  of  any  crime;  or, 

"3.  To  expose  or  impute  to  them  or  him 
any  deformity  or  disgrace;  or, 

"4.  To  expose  any  secret  affecting  him  or 
them." 

[1]  In  an  action  to  recomr  money  paid  in- 
Tolontarily,  the  eomi^aittt  must  state  the 
facts  which  constitute  a  legal  basis  for  the 
Charge  of  Involuntary  payment,  so  that  the 
court  may  be  able  to  determine  wbethw  tiia 
pleader's  condurion  Is  justified.  Kamenlt* 
sby  T.  Corcoran,  177  App.  DIv.  606, 164  N.  T. 
Supp.  297;  Kraemer  v.  Deustemuutn,  37 
Vlnn.  460,  35  N.  W.  276;  Hanford  Gas  & 
Water  Ca  v.  City  of  Hanford,  163  GaL  108, 
124  Pac.  727;  Grant  v.  Williams,  04  Mont. 
426, 171  Pac  278. 

"The  object  of  pleading  is  to  notify  the  oppo- 
site party  of  tbe  facts  which  tbe  pleader  ex- 
pects to  prove,  and  BO  it  is  that  the  allegation 
of  snch  facts  must  be  made  with  that  cer- 
tainty which  will  enable  tbe  adverse  party  to 
prepare  his  evidence  to  meet  tbe  alleged  facta." 
21  R.  C.  L.  436. 

This  complaint  does  not  give  to  the  defend- 
ants the  slighbest  intimation  of  the  facts 
which  they  would  be  called  upon  to  meet  at 
the  trial,  and  for  this  reason  It  does  not 
state  a  cause  of  action,  and  will  not  sustain 
a  Judgment 

Whether  it  Is  pos^ble  for  plaintiff  to  state 
a  cause  of  action,  in  view  of  the  testimony 
givm  by  him  upon  the  trial  of  this  case,  is 
a  question  we  do  not  determine.  He  has  not 
appeared  in  this  court  or  furnished  any  brief, 
and  we  reserve  our  opinion  until  the  matter 
has  been  presented  fully. 

The  judgment  and  order  are  reversed,  and 
the  cause  is  remanded  t(X  further  proceed- 
ings. 

Reversed  and  remanded. 

BBANTLY,  C  3^  and  RETNOIJ>S,  COOP- 
ER, and  OALEIN,  JJ.,  concur. 
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FIRST  NAT.  BANK  OF  REEDER  v.  MID- 
DLETON,  Sheriff,  et  al.   (Ne.  4454.) 

(Supreme  Court  of  Montazia.   Oct  27,  1921.) 

1.  Jydonent  «s>256(l)— Geoeral  verdot  held 
•uffldent  to  support  a  Judgment  for  recovery 
of  animals  or  their  vales. 

In  an  action  in  .claim  and  deliver;  by  mort- 
gagee of  ai'malff  against  sheriffs  who  seised 
them  on  execution,  where  there  was  no  dispute 
SB  to  their  value,  a  general  verdict  is  sufficient 
to  support  a  judgment  for  their  recovery  or  a 
recovery  of  their  value  on  the  brad  given  by  the 
mortgagee  to  gain  posscsBion  of  them  from  the 
sheriffs. 

2.  Jadgment  <3>243— AgalHt  sarstlm  on  hand 
held  Invalid. 

In  an  action  in  claim  and  delivery  by  a 
mortgagee  against  aberiffa  who  seized  mort- 
gaged property  on  levy  of  execution,  a  judg- 
ment against  the  sureties  on  a  bond  of  the 
mortgagee,  given  to  gain  possession  of  the 
mortgaged  property.  Is  unauthorized,  as  they 
were  not  before  the  court. 

3.  EvIdMo*  ^»8I7(I}— AdmltslM  In  evIdMoe 
of  whtf  ane  net  a  ptrty  ta  tha  trial  aald  was 

error. 

In  action  in  claim  and  delivery  by  a  mort- 
gagee against  aheriffa  who  seized  mortgaged 
property  on  levy  of  execution,  the  admission  in 
evidence  of  a  conversation  of  tbe  mortgagor, 
not  a  party  to  the  antt,  and  who  bad  not  been 
called  as  a  witness,  was  hearsay,  and  its  admis- 
sion was  erroneous. 

4.  Appeal  and  error  9=»I050(I)— Error  In  ad- 
mission of  hearsay  not  cured  by  same  evl- 
dsRoe  being  given  on  oross-oxamlnatlon. 

Where  a  witness  in  direct  examination  gave 
hearsay  evidence,  the  error  in  Its  admiaaion 
was  not  cored  by  the  aame  matter  being  brought 
forward  on  crosa-ezamination  of  the  aame  wit- 
nesa. 

Appeal  from  District  Ooort,  Ouster  Coon- 

ty ;  R<^  Bi  Ayeri^  Jadgft 

Action  by  tbe  First  National  Bank  of  Boed- 
er, N.  D.,  against  A.  B.  Middleton,  Sheriff 
of  Custer  County,  Mont,  and  another.  From 
Judgment  for  defendants  and  order  denying 
new  trial,  plaintiff  appeals.  Reversed  and 
cause  remanded. 

George  W.  Parr  and  H.  B,  Herrlck,  boUi 
of  Miles  Olty,  for  appellant. 

Sharpless  Walk^  and  W.  H.  O'OonneU, 
hoQi  of  Hlles  City,  for  respondents. 

JACKSON,  a  Action  in  claim  and  d^T- 
ery  to  reoova*  posBesslon  of  cattle  and  hwaeB, 
at  the  value  thereof,  by  daim  of  apedal  own- 
ership and  Tis^t  to  Immediate  posaesalon, 
based  on  mortgages  to  plaintiff  by  Belle  Shir- 
ley, dated  November  19, 1916,  to  secure  notes 
aggregating  $3,337,  past  due  and  owing  to 
filalnUff. 

It  Is  alleged  that  defendants,  having  ao 


FIBST  NAT.  BANK  t.  MIDDLETON  6S3 
<loi  P.) 

tual  linowledge  of  tbe  mortgages,  on  August 
9,  1916,  unlawfully  and  without  consent  of 
the  plaiutifT,  and  the  mortgages  being  In  full 
force  and  effect  and  valid  and  prior  liens  on 
the  horses  a»d  cattle,  seized  the  same  and 
held  poseession  gt  the  time  of  tihe  commence- 
ment of  the  action,  and  that  plaintiff  was  en- 
titled to  immediate  possession  as  holder  and 
owner  of  the  notes. 

The  defendants  denied  ttie  material  allega- 
tions of  the  complaint  and  set  up  that  in 
an  action  on  a  promissory  note,  dated  Decem- 
ber 6,  1913,  In  which  John  M.  Henry  was 
plaintiff  and  Co.  Shirley,  defendant,  they  at- 
tached, the  cattle  and  horses  mentioned  in  the 
complaint  on  November  11,  1915,  and  after- 
wards, by  virtue  of  Judgment  for  the  plain- 
tiff, took  possession  of  the  cattle  and  horses ; 
that  on  September  15,  1915,  Co.  Shirley  exe- 
cuted a  bill  of  sale  for  tbe  animals  to  Belle 
Shirley,  his  wife,  fraudulently,  without  con- 
sideration, and  not  accompanied  by  immedi- 
ate delivery  and  actual  and  continued  change 
of  possession.  Issue  was  joined  by  reply. 
Plaintiff,  before  trial,  by  filing  the  bond  re* 
quired  1^  law,  took  the  animals  into  Its  pos- 
session. 

The  cause  was  tried  to  a  jury,  which  re- 
turned a  general  verdict  for  the  defendants, 
and  Judgmtait  was  entered  thereon.  From 
the  Judgment  and  an  order  denying  a  new 
trial,  plaintiff  appeals. 
The  language  of  the  verdict  Is: 
"We,  the  jury  in  the  above-entitled  action 
find  the  tsanes  hereto  in  favor  of  the  defendants 
and  agahist  the  plaintifl." 


The  jadgment  rendered  theremi  recites: 

"And  it  appearing  that  the  property  described 
in  the  plaintiff's  complaint  was  delivered  to  the 
plaintiff,  and  that  an  undertaking  has  been  filed 
herein  on  the  part  of  the  plaintiff,  and  H.  F. 
Lee  and  Q.  N.  Miles  are  its  sureties  who  signed 
the  undertaking  in  the  sum  of  ten  thousand  dol- 
lars ($10,000.00),  pursuant  to  statute,  to  the 
effect  that  tiiey  were  bound  as  therein  required 
for  the  delivery  of  said  property  to  defendants, 
if  audi  delivery  be  adjudged,  and  for  the  pay- 
ment of  such  sum  to  defendants  as  might  for 
any  cause  be  recovered  against  the  plaintiff; 
Wherefore,  by  virtue  of  the  law  and  by  reason 
of  the  premises  aforesaid.  It  Is  ordered,  ad- 
judged, and  decreed:  That  the  defendant  A.  B; 
Middleton,  as  sheriff  of  Custer  county,  Mont., 
and  M.  E.  Jones,  as  sheriff  of  Fallon  county, 
Mont.,  do  have  and  recover  of  and  from  the 
plaintiff,  First  National  Bank  of  Beeder,  N.  li^ 
and  H.  T.  Lee  and  O.  M.  Miles,  its  sureties,  the 
possessloo  of  the  property  described  in  plain- 
tiffs complaint,  as  follows,  to  wit:  *  *  *  And 
in  case  delivery  cannot  be  had  of  said  property, 
then  said  defendants  do  have  and  recover  of  tbe 
said  plaintiff,  and  its  said  snreties,  the  sum  of 
five  tbousand  ddlars  ($6,000.00),  the  value  of 
said  property,  together  with  defendants*  costs 
and  disbursements  herein  incurred,  taxed  at 
492.10,  and  that  the  defendants  have  execution 
therefor." 
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The  record  aboira  vlthont  material  con- 
flict the  different  transactions  as  laid  In  the 
pleadings;  the  raUdlt^  of  the  sale  between 
Co.  Shirley  and  his  wife,  Belle,  being  ttie 
point  of  balance  between  the  rights  of  the 
plaintiff  and  defendants  herein.  The  evi- 
dence- on  this  issue  was  sufficient  to  warrant 
its  submission  to  the  Jnry. 

[1,  2]  It  is  contended  the  Jndgment  Is  er- 
roneous and  is  not  supported  by  the  verdict 
In  Tlew  of  the  fact  that  there  was  no  dis^ 
pate  In  the  evidence  as  to  the  value  of  tSiB 
animals,  tbe  general  verdict  is  sufficient  to 
support  the  Judgm^t  in  the  alternative 
against  the  plaintiff.  But  the  judgment  can- 
not, in  this  character  of  action,  order  execn- 
timi  against  the  sureties  on  plalntUTs  bond. 
They  are  not  before  the  court 

[3,  4]  During  die  course  of  the  trial  In  di- 
rect examination,  defendanbs'  witness  re- 
lated a  oonversatliHi  which  Co.  Shirley  had 
in  the  wltnesa'  presence.  The  question  was 
opportunely  objected  to,  overruled  by  the 
court,  and  an  exception  duly  noted.  On 
cro6»«xamlnaUon  of  tbe  same  witness,  tbe 
conversation  was  repeated.  The  sabstance 
of  It  was  an  admission  on  tbe  part  of  Co. 
Shirley  that  be  had  made  the  transfer  to  his 
wife  in  order  to  prevent  Henry  from  getting 
tbe  cattle  for  d^t  Plaintiff  assigns  error 
on  tbe  ruling  of  the  court  admitting  this  tes- 
timony. 

Go.  Shirley  had  not  been  on  the  stand,  and 
therefore  could  not  be  impeached.  He  was 
not  a  party  to  the  action,  and  it  was  neither 
pleaded  nor  shown  that  he  and  i^ainttff  act- 
ed In  concert  or  cwisplracy.  This  testiUnraiy 
is  purest  hearsay  and  utterly  incompetent; 
appearing  as  it  does  in  the  record,  it  is  vl- 
ciously  prejudicial  to  plaintiff  and  patently 
Inqiroper.  Defendants  contend  that  since 
plalntig  cross-examined  the  witness  and  elic- 
ited a  repetition  of  the  testimony  objected  t», 
the  error,  it  any,  is  cured.  Not  so.  While 
fliere  are  a  few  authorities  to  the  eontraty. 
Uie  drcnmstances  are  alt  different,  and  the 
OTorwhelmlng  mass  of  adjudication  favors 
l^aintlff's  portion  her^ 

We  have  carefally  analyzed  the  cases  dted 
by  defoodants  and  find  that,  while  they  state 
a  rule  ot  cnilng  error  by  erosa-eTanilnatloo, 
yet  from  the  fkcts  and  drcumsbancea  of 
eadi  caas  It  Is  plaiidy  erldent  tHat  they  are 
la  no  sense  applicable  to  tlie  p(^t  u  it  Is 
involved  hm. 

In  Stewart  ft  Oo.  r.  Hermon,  106  Md.  AM, 
70  AtL  833,  20  U  B.  A.  (N.  B.)  228,  me  aetlDn 
was  for  personal  Injuries,  and  over  defend- 
ant's objection  idaintlff  was  permitted  to 
prove  that  shortly  after  tha  accident  com- 
plained oC  wbertfn  Qie  plslntlfl,  a  Janitor, 
soffmd  Injnrlee  to  bis  bands  by  the  breaking 
oC  a  large  pane  d  glass  ss  be  closed  a  win- 
dow, a  faster  was  seat  to  nail  strips  on  flk» 
window  frame.  TAe  witness  was  croes-exa  ra- 
ined OB  OA  SBBO  BSttsr,  And  tils  ooort  even 


though  bolding  tbe  evidence  of  events  tran- 
I  spiring  after  the  happening  of  an  aoddttit  la 
usually  InadmlsslUe,  goes  on  to  state  that, 
I  "In  the  view  we  take  of  the  case,  the  'evi- 
dence Is  not  important"  No  other  constmo- 
tlon  can  be  put  on  this  ruling  save  that  the 
action  of  the  court  would  have  been  different 
had  the  evidence  been  Important 

Spears  v.  Black,  190  BtlciL  693,  157  N.  W. 
382.  Is  likewise  dted  by  defendants.  The 
objectlcmable  matter  In  this  case  was  admit- 
ted  as  part  of  the  res  gestie  and  was  after- 
wards made  indisputably  competent  by  the 
evidence  of  the  deCendan^  who  testifled  to 
tbe  same  ^ect 

In  BrowneU  r.  Moorehead  (OkL)  165  Pac. 
408,  the  testimony  80ug:ht  to  be  strici:en  and 
not  objected  to  until  after  givoi  was  direct- 
ly respondve  and  admissible  for  Impeadi- 
ment  and  alttaou^  admitted  before  a  foun- 
dation was  laid  and  improptse  when  admitted, 
BtiU  the  foundatioa  was  laid  later  and  tbe  »- 
ror  cured.  The  reason  for  tUs  mlii^  vras 
tha^  counsel  bad  no  right  to  sit  quietly  by 
until  the  answer  given  directed  his  action. 

In  BUas  v.  Waterbury,  27  S.  D.  420. 181  N. 
W.  731,  a  document  was  admitted  over  de- 
fendant's objection  as  Incompetent  and  im- 
material. The  objection  should  have  been 
sustained  at  the  time  it  was  offered,  but 
^ce  l^e  fiict  it  tended  to  prove  was  dis- 
closed by  cross-examination,  and  It  was  both 
relevant  and  material,  the  error  was  cured. 

On  the  other  band,  we  find  it  strongly,  and, 
we  think,  properly,  laid  down  that  plaintiff's 
position  herein  is  correct 

•Vm  can  H  mattMr.ln  the  mbiiK^  Oat  the  de- 
f«ndanf a  counsel,  <m  cross-examination,  asked 
the  Idtnass  to  repeat  hia  accoont  of  the  inter* 
view  with  the  conductor.  That  course  did  not 
amount  to  a  waiver  of  the  right  to  urge  the 
exception  already  saved  to  the  ruling  of  the 
court  in  admitting  the  Interview.  Counsel 
might  properly  conform  to  that  ruling  for  the 
purposes  of  the  trial,  without  thereby  waiving 
the  right  to  review  the  admisidm  of  inemipe- 
tent  evidence  that  had  come  in,  over  bis  ol^ee- 
tion.  After  that  evideaoe  was  before  tbe  Jvry. 
he  ml^t  Uien  combat  It  or  meet  it  w  beat  h« 
might  without  waiving  the  exception  already 
taken."  Barker  v.  St.  Louis,  L  H.  ft  S.  B.  Co.. 
128  Mo.  143,  28  &  W.  868,  26  L.  B.  A.  843,  47 
Am.  St  Bep.  646,  and  cases  dted. 

**Wbere  an  ez(^ption  is  doly  taken  to  the  ad- 
mission of  illegal  testimony,  it  is  not  waived  by 
mere  eross*examinatioo  of  the  witness  respect- 
ing it"  Marsh  v.  Snyder,  14  Nch.  287,  10  N. 
W.  84L 

'frhere  are  eases  holdfaig  ttat  abjeetloaa  to 
teattmony  are  waived  when  tbe  ofeJeeUng  party 
on  erosa-examinaHon  sabeeqaently  goes  into  tbe 
same  matter,  but  thia  is  deariy  against  tin 
wei^t  of  aathority.  It  would  Indeed  be  a 
strange  doctrine,  and  a  rule  utterly  destznetive 
M  the  riglit  and  all  the  benefits  of  cross-exam- 
ination, to  hold  a  litigant  to  have  waived  his  ob- 
jection to  improper  testimony,  because,  hj  fur- 
ther Inquiry,  he  eoaght  on  erosa-examlnatioB  to 
break  the  force  or  demonstrate  tlw^^tntbftd- 
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ne«  of  the  erldenee  eItcb  In  chief,  in  the  erent, 
»  would  moat  usaollr  occnr,  that  the  witnets 
should  on  his  crose-examination  repeat  or  re- 
state some  or  all  of  hie  evidence  given  on  bis 
direct  examination."  26  R.  C.  Trial,  10S2; 
Cathey  v.  Miseouri,  etc.  By.  Ck>^  104  Tex.  iSSi, 
133  &  W.  417,  88  B.  A.  (N.  S.)  108.  and 
note. 

The  Instmctlon  given  and  complained  of 
Is  correct  It  is  admitted  by  connaeS.  to  be 
the  law  wherein  good  faith  as  to  sales  be- 
tween husband  and  wife  is  involved,  and  tn 
o«r  oi^lon  good  faith  in  tiie  sale  between 
Oo.  Shirley  and  bis  wife  Is  of  tJie  very  es- 
sence of  this  controversy. 

For  the  reasons  stated  abor^  we  reemn* 
mend  that  the  Judgment  and  order  be  rerers- 
cd  and  the  canse  remanded  to  the  district 
court,  with  dlrectloiis  for  a  new  trial. 

PER  CUBIAM.  For  the  reasons  given  In 
the  foregoing  opinion.  It  Is  ordered  tliat  the 
Jndgment  and  order  be  revised  and  the 
cause  remanded  to  the  district  court,  «lth 
directions  for  a  new  trial 


LARSON  V.  MARCY  et  aL    (N«.  444«.) 
(Bopreme  Govrt  of  Ifontaaa.   Oct.  8,  1S21.) 

1.  Pleading  «s»864(6)— Uasaoassafy  oosets  to 

be  stHcfces. 

Where  one  connt  set  forth  a  cause  of  action 
•n  a  note  exeented  and  delivered  by  the  de- 
fendants to  the  plaintiff  under  a  common  or 
trade  name,  another  connt,  alleging  that  one  of 
the  defendants,  acting  for  himself  and  ai  agent 
for  the  other  defendants,  borrowed  the  money 
from  the  plaintiff  and  agreed  to  pay  the  same, 
should  have  been  striehra,  since  any  evidence 
supporting  the  latter  count  would  establish  the 
former. 

2.  Appeal  aad  error  «=>927(3)  —  Evidsnos 
viewed  most  favorably  to  plalotiff  os  appsal 
from  Judgment  after  sossult. 

On  appeal  from  a  judgment  entered  after 
nonsuit,  evidence  is  to  be  viewed  from  the 
standpoint  most  favorable  to  plaintiff,  and 
every  fact  will  be  deemed  to  be  established 
which  it  tends  to  prove. 

8.  Tmsts  ^=^96— NovatloB  ^>|— No  rsDanea 
OS  trsst  after  oovatloa. 

Where  a  father  executed  a  note  to  plain- 
tiff, then  conveyed  all  of  his  property  to  de- 
fendants, his  children,  under  an  agreement 
that  they  pay  his  Indebtedness,  and  thereafter 
defendants,  instead  of  paying  plaintiff,  execot- 
•d  a  new  note  for  the  indebtednns,  there  was 
a  nevation,  and  plaintiff  conld  not  thereafter 
rtdy  upon  an  imidied  or  c<Htstructive  trust,  or 
snforos  the  ssme,  under  Bev.  Codes,  f  4908. 

4.  AsBoelatlcas  ^»I6— Menbsrs  of  volsntary 
assoolatloa  Jelntly  aod  severally  liable  ea 
eoatracta  exseated  Is  trade-Has. 

Several  persons  may  conduct  husioess  as 
a  Tolnntary  association,  ushtg  a  comnfon  or 


trade  name,  and  In  that  name  be  held  Jointly 
and  severally  liable  upon  contracts,  and  one  of 
them,  as  agent,  may  be  authorized  to  sign  a 
negotiable  instrument,  and  all  will  be  bound 
Uiereby,  under  Bev.  Codes,  H  6866,  5887. 

5.  Aisodatlont  «3»I6— Exeestlon  of  sots  by 
msmbsr  ta  eensioa  aane  aiay  be  ratlflsd. 

Where  general  manager  of  a  voluntary  as- 
sociation, consisting  of  tensnts  in  common  of 
property  conveyed  by  their  father,  executes 
a  note  under  the  common  name,  such  act  may 
be  ratified  by  the  other  members,  and,  if  rati* 
fied,  the  note  becomes  binding  as  of  the  date 
of  its  execution,  under  Bev.  Codes,  {  ^91. 

8.  Principal  aid  ageat  «s»l6»(2)— Ratttteatfei 
by  acts  tesdlsg  to  show  latent  to  ratify. 

Ratification  of  aict  of  agent  In  executing 
note  may  he  effected  by  express  declaration  or 
by  implication,  and  may  be  implied  from  any 
acts  or  conduct  cm  the  part  of  the  principal 
which  reaB<maldy  tends  to  show  an  intention 
vn  his  part  to  make  the  act  of  the  agent  his 
own. 

7.  PrieolpsI  aad  aiaat  «B3>l78(l)-81Ight  dr- 
eamstasesa  teflldoat  to  raise  praeaiaptk«  of 
ratHloatlea. 

Where  agency  Is  shown  to  exist,  facts  win 
be  construed  liberally  in  favor  of  the  approval 
of  the  principal  of  acts  of  the  agent,  and  very 
slight  circumstances  and  small  matters  wiU 
suffice  to  raise  the  presumption  of  ratification 
io  favor  of  a  third  party  who  has  dealt  with 
the  agent  upon  the  assumption  that  he  possess- 
ed the  authority  and  has  surrendered  substan- 
tial right  upon  the  faith  of  such  assumed 
power. 

8.  PrInolpsI  aad  agent  «=9l70(3)  -~  Prlnolpal 
should  repudiate  unasthorlzed  act  of  agent 
within  reasonable  time. 

While  mere  acquiescence  on  the  part  of  the 
principal  is  not  necessarily  conclusive  evidence 
of  ratification  of  act  of  agent,  it  is  to  be  con- 
sidered as  evidence  of  ratification  upon  the 
theory  that  it  is  the  duty  of  the  principal  to  re- 
pudiate the  unauthorized  act  of  his  agent  with- 
in a  reasonable  time  after  discovery,  unless  he 
intends  to  hi  bound  by  it,  and  sndi  repudia- 
tion most  be  brought  h«ne  to  the  party  af- 
fected. 

9.  Trial  «=3l3S(l)— WhsB  oaase  shoald  betak- 
sa  from  Jury. 

No  canse  should  be  taken  from  the  jury  un- 
less it  appears  as  a  matter  of  law  that  recov- 
ery cannot  be  had  in  any  view  which  can  rea- 
sonably be  drawn  from  the  facts  whidi  the  evi- 
dence tends  to  establish. 

Appeal  from  District  Court,  Boeebod  Coun- 
ty; Qeo.  P.  Jones,  Jndge. 

Action  by  Hans  J.  Larson  against  Claude 
O.  Mar<7  and  others.  Judgment,  for  defend- 
ants, and  pl&IntUf  appeals.  Reversed  and 
remanded. 

Henry  a  Smith,  of  ^lena,  for  aiv^lant. 
Donald  CampbeU,  of  FonopOi,  for  respond- 
ents. 
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HOLiLOWAT,  J.  This  action  was  brought 
to  recover  $2,582,  and  interest  thereon  from 
April  27,  1909.  Plaintiff  states  his  cause  of 
action  in  four  counts.  By  the  first  It  Is 
sought  to  charge  the  defendants  as  trustees 
and  to  impress  certain  property  owned  by 
them  with  a  Hen  In  plaintiff's  favor.  The 
second  count  sets  forth  the  cause  of  action 
as  upon  a  promissory  note  executed  and  de- 
livered by  the  defendants  to  the  plaintiff. 
The  third  count  is  like  the  second,  except 
that  it  is  alleged  that  the  defendants,  as 
copartners,  executed  and  delivered  the  note 
In  question.  In  the  fourth  count  It  Is  al- 
leged that  the  defendant  C  O.  Marcy,  acting 
for  himself  and  as  agent  for  the  other  de- 
fendants, borrowed  the  money  from  the  plain- 
tiff and  agreed  to  repay  the  same.  Issues 
were  Joined  and  the  cause  tried,  with  the 
result  that  the  court  directed  a  verdict 
against  C.  O.  Marcy  and  granted  a  nonsuit 
In  favor  of  each  of  the  other  defendants. 
Jndfiment  was  entered  accordingly,  and  plain- 
tiff appealed.  After  the  appeal  was  perfect- 
ed, defendant  Harding  died,  and  her  per- 
sonal representative  was  substituted. 

[1]  Appellant  Insists  that  be  made  out  a 
prima  facie  case  against  all  of  the  defend- 
ants upon  at  least  one,  if  not  more,  of  the 
several  theories  of  liability  indicated  by  the 
different  counts  of  his  'complaint  We  may 
eliminate  counts  3  and  4  at  once,  since  the 
evidence  does  not  tend  to  prove  a  partner- 
ship, and  any  evidence  which  supirarts  tpe 
fonrtb  count  will  establish  the  second,  and 
therefore  the  fourth  count  should  have  been 
Btiicken  out  81  Cyc- 121. 

[2]  The  judgment  to  favor  of  the  defaid- 
Biits  who  are  sou^t  to  he  held  was  entered 
after  nonsuit,  and  therefbre  the  evidence  Is 
to  be  viewed  on  this  appeal  from  the  stand- 
point most  favorable  to  plaintiff,  and  every 
fact  will  be  deemed  to  be  established  which 
^It  tends  to  prove.  Lackman  t.  Simpson,  46 
^  Mont.  G18,  129  Paa  32S. 

[3]  In  1906,  H.  XL  Marcy,  the  father  of 
these  defendants,  executed  and  delivered  to 
plalntiu  his  promissory  note  for  $2,100.  At 
that  time  Marcy  resided  In  Forsyth  and 
owned  a  large  amount  of  property  In  Rose- 
bud county.  In  1907  he  conveyed  his  per- 
sonal property  to  C.  O.  Marcy  and  all  of  bis 
real  estate  to  the  five  defendants  as  tenants 
In  common,  share  and  share  alike,  and  re- 
moved to  the  state  of  California.  For  four 
or  five  years  thereafter  the  property  was 
managed  by  the  defendants  in  the  name  of 
"C.  O.  Marcy  &  Co.,"  with  C.  O.  Mnrcy,  the 
acOve  manager  in  charge.  In  April,  1909, 
plaintiff  visited  Forsyth  to  make  investiga- 
tion concerning  the  Indebtedness  then  due 
to  him  from  the  elder  Marcy,  and  was  In- 
formed by  C.  O.  Marcy  that  he  had  money 
from  his  father  for  the  plaintiff.  C.  O.  Marcy 
then  commenced  to  fill  a  blank  check  to  make 
payment  of  the  amount  due  on  the  note— 


which  amount  had  been  ascertained  to  be 
$2,582 — but  before  completing  the  task,  in- 
quired of  plaintiff  what  he  Intended  to  do 
with  the  money,  to  which  plaintiff  replied 
that  he  did  not  have  in  mind  any  particular 
Investment  for  It  and  C.  O.  Marcy  then  bo- 
Ucited  plaintiff  to  let  him  and  bis  sisters 
have  the  use  of  the  money  at  the  same  rate 
of  interest  (8  per  cent.)  which  the  note  of  the 
elder  Marcy  bore.  The  request  was  acceded 
to,  and  a  new  note  for  $2,582  was  then  exe- 
cuted, signed  "C.  O.  Marcy  &  Co."  Within 
10  days  or  2  weeks  thereafter,  the  other  de- 
fendants were  apprised  of  the  transaction, 
and,  though  they  complained  of  the  act  of 
their  brother,  nothing  further  was  done  by 
them  until  In  1913,  when  a  division  of  the 
property  was  made  between  the  several  de- 
fendants. Upon  such  settlement  the  indebt- 
edness to  plaintiff,  evidenced  by  the  note  for 
$2,582.  was  taken  Into  consideration.  It  was 
estimated  that  the  amount  then  due  was 
$3,000,  and  one-fifth  thereof  was  charged 
against  each  distributee,  some  of  them  re- 
ceiving specific  property  free  from  any  charge 
for  the  Indebtedness,  and  others  receiving 
property  of  a  greater  value  and  as.<!umlng 
responsibility  for  the  indebtedness.  In  addi- 
tion to  the  foregoing,  plaintiff  sought  to  show 
that  the  elder  Marcy  conveyed  his  property 
to  these  defendants  under  an  agreement  that 
the  grantees  shonld  pay  his  Indebtedness, 
Including  the  indebtedness  to  this  plaintiff, 
but  this  offered  evidence  was  excluded.  We 
may  assume  that  this  evidence,  If  received, 
would  have  established  an  Implied  or  con- 
structive trust  capable  of  being  enforced  by 
this  plaintiff  in  the  first  Instance  <3  Story's 
Eq.  Jurisprudence.  [14th  Ed.l  |  1651);  Init 
since  the  transaction  of  April  27,  1909,  con- 
stituted a  novation  (section  4959,  Rev.  Codes; 
Kinsman  v.  Stanhope,  50  Mont  41.  144  Pac. 
1083.  L.  R.  A.  1916C,  443),  he  could  not  there- 
after rely  upon  the  trust  or  enforce  the 
same.  We  have  then  to  consider  wheth«*  the 
evid^ce  tends  to  support  the  allegation  of 
the  second  count  that  the  note  for  tZJBSZ 
was  executed  and  delivered  by  the  flv«  de- 
fendants. 

[4]  To  defeat  liability  ao  far  as  the  sisters 

are  concerned,  counsel  fOr  respondents  In- 
voked the  provisions  of  section  6806,  Bevlsed 
Codes,  as  follows: 

"No  person  is  liable  on  the  faistroment  whoae 
signature  does  not  appear  thereon,  except  aa 
herein  otherwise  expressly  provided.  But  «ie 
who  signs  in  a  trade  or  assnmed  name  win  be 
liable  to  the  same  extent  as  if  he  had  signed 
in  his  own  name." 

The  section  does  not  extend  the  protection 
contended  for.  It  is  elementary  that  several 
persons  may  conduct  business  as  a  voluntary 
association,  using  a  common  or  trade-name, 
and  In  that  name  be  held  Jointly  and  several- 
ly liable  upon  contracts  (5  O.  J.  1339);  and 
It  Is  equally  true  that  a  person  may  slffs  « 
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negotiable  instromait  l>j  an  ngmt 
S807.  Iter.  Codes. 

[I]  Assomlng  tbat  the  evidence  estftbllsbes 
the  facts  wblch  It  tends  to  establish,  It  may 
be  said,  then,  that  these  five  defradants  con- 
stituted  such  a  TOlnntary  assodatlon  for 
the  conduct  of  the  biislnees  Inddent  to  the 
management  of  the  property  conveyed  to 
them  by  th^r  father.  They  emplc^ed  the 
'trade-name  "O.  O.  Marcy  &  Co.,**  and  con- 
^tuted  C.  O.  Mar^  manager  for  the  asso- 
dation.  However,  considering  the  nature  of 
the  budness  conducted,  we  think  It  cannot 
be  said  ^t  G.  O.  Marcy  had  Implied  au- 
thority to  execute  the  note  for  $2,582  and 
bind  the  several  members  of  the  association 
thereby,  and  the  evidence  shows  that  he  did 
not  have  express  authority  to  do  so.  Be  was, 
however,  the  asent  of  the  assodatloo,  and 
even  though  he  exceeded  his  authority,  and 
the  resulting  contract — the  note  In  guesti(»^ 
was  vxridable  at  the  election  of  his  sisters, 
the  other  members  thereof,  such  contract 
could  be  ratified  by  them  (section  4994,  Kev, 
Codes),  and,  if  ratified,  It  became  binding  as 
of  the  date  of  its  execution  so  far  as  this 
plalnticr  Is  concerned  (31  Gyc.  1283). 

(6-8]  Ratification  may  be  effected  by  ex- 
press declaration  or  by  implication,  and  It 
may  be  implied  from  any  acts  or  conduct  on 
the  part  of  the  principal  which  reasonably 
tends  to  show  an  Intention  on  his  part  to 
make  the  act  of  the  agent  his  pwn.  And 
where  the  agency  is  shown  to  exist,  the 
facts  will  be  construed  liberally  In  favor  of 
the  approval  of  the  principal,  and  very  slight 
« circumstances  and  small  matters  will  suf- 
fice to  raise  the  presumption  of  ratification 
in  favor  of  a  third  party  who-  has  dealt  with 
the  agent  upon  the  assumption  that  he  pos- 
sessed the  authority  and  has  surrendered  a 
substantial  right  upon  the  faith  of  such  a;^ 
sumed  power.  While  mere  acquiescence  on 
the  part  of  the  principal  Is  not  necessarily 
conclusive,  Jt  Is  to  be  considered  as  evidence 
of  ratification  upon  the  theory  that  It  is  the 
duty  of  the  principal  to  repudiate  the  nnaa-r 
thorlzed  act  of  bis  agent  within  a  reason- 
able time  after  discovery  unless  he  intends 
to  be  bound  by  it,  and  such  repudiation  must 
be  brought  home  to  the  party  benefldally 
afl^ected.  The  numerous  authorities  support- 
ing tiiese  propositions  need  not  be  cited. 
They  are  general  rules,  and  are  stated  In  81 
Cyc.  124S  and  following  pages. 

[I]  Assuming  the  existence  of  the  facts 
which  the  evidence  tends  to  establish,  It  fot- 
hma  tJaat  the  acquiescence  of  the  sisters  In 
the  act  of  the  brother  In  executing  and  de- 
livering the  note  for  $2,582,  coupled  with 
their  subsequent  recognition  of  the  Indebt- 
edness evldmioed  by  It,  and  the  provision 
made  for  Its  dlsdiarge,  conatitnted  a  rati- 
fication, and  gave  to  the  note  the  same  bind- 
ing force  and  effect  as  though  express  an- 


Qiorlty  to  execute  it  bad  been  coiferred  In 
the  first  instance;  No  cause  sbonld  be  tak- 
en from  the  Jury  unleu  It  appeua  as  a  mat- 
ter ot  law  ^t  recovery  cannot  be  bad  In 
any  view  which  can  reascmably  be  drawn 
from  the  &cts  which  the  evidence  tends  to 
establish.  Stewart  v.  Stone  ft  Webster  Eng. 
Corp.,  44  MonL  160.  119  Fac.  568. 

The  court  erred  In  granting  the  nonsuit, 
and  ftw  tiiat  reason  the  Judgmmit  la  reversed, 
and  the  cause  remanded  tot  further  pro- 
ceedings. 

Bevemd  a|id  runanded. 

BBAMTLT,  a  and  RETNOLDS,  GOOP- 
EB,  and  GALEN,  JJ.,  coocuc. 


STATE,  for  Use  aad  Benefit  of  BROADWA- 
TER FARMS  CO.  at  al„  v.  BROADWATER 
ELEVATOR  Ca  Mai.  (No.  4482.) 

(Supreme  Conrt  of  IContana.   Oet  27,  1021.) 

1.  Evidmea  «s»397(2)— PanH  svldence  stat- 
ute held  not  to  exclude  evidence  of  droum- 
staaces. 

The  provisions  of  Bev.  Codes,  {  7873,  pro- 
viding that  when  an  agreement  has  been  re- 
daced  to  writing  it  1*  presumed  to  contain  all 
the  temiB,  and  evidence  varying  or  contradict- 
ing the  writing  is  not  admissible  except  in 
cases  of  mistake  or  imperfection,  or  where  the 
validity  of  the  agreement  is  in  dispute,  do  not, 
in  proper  eases,  exclude  evidence  of  the  cir- 
cumstances under  which  an  agreement  was 
made,  or  to  which  it  relates. 

2.  Evidence  «S944I (l5)~Aooe|tfanoe  ef  reosliit 
oompletee  hiading  written  eeatraet  aat  aub^ 
Jeet  ta  ooatraMaUoa  hy  paral  avldeaeab 

Where  elevator  Issned  and  delivered  re- 
ceipts to  persons  delivering  wheat,  their  ac- 
ceptance completed  binding  contracts,'' and  ale* 
vator,  being  prohibited  by  Laws  IdlS,  c:  03, 
I  31,  from  inserting  such  a  provision  in  a  re- 
ceipt, cannot  prove  a  prior  parol  or  contem- 
poraneous agreement  converting  the  storage 
receipt  into  a  bill  of  sale  or  limiting  its  lia- 
bilities to  tbat  of  a  purchaser, 

3.  Sales  «=s>4(S)  — lastrument  delivered  by 
grala  elevator  held  helletfs  reoelpt 

Instruments  issued  by  grain  devator  to  per- 
sons delivering  wheat  to  It,  containing  on  their 
face  the  word  "advanced,"  followed  tv  a  state- 
mpnt  in  figures  of  an  amount  of  money  paid 
to  the  owner  at  the  time  of  the  delivery  of 
the  wheat,  held  to  be  storage  receipts  and  not 
bills  of  sale. 

4.  WarshMseman  4=»2S(7)— Elavatar  eoald 
not  sell  stored  wheat  la  Itaatf. 

A  grain  elev^r  was  agent  ef  a  company 
storing  wheat  with  It,  and  could  not  legally 
make  a  sale  to  iuelf  without  faU  knowledge 
hf  tile  principal  of  the  facts. 
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6.  WarefioneMM  «=»25(7)— Sala  by  elwator 
to  itself  of  ttorod  grali  held  void. 
Where  grmin  elevator  sold  all  gnin  Btored 
wfth  It  immediatelr  after  its  receipt  ^thout 
calliDtr  In  warehouse  recelpta,  there  remained  in 
existence  no  snbject-matter  with  reference  to 
which  elerator  and  depontors  of  grain  could 
contract,  and  on  an  order  to  sell  wheat  hy  a 
depositor,  the  elevator  coold  not  claim  that 
there  was  a  legal  sale  of  the  wheat  to  itself, 
espedall;  where  the  boohs  of  the  elevator  con- 
tained no  entry  of  the  purchase  of  the  wheat 
as  required  by  Laws  1916.  c.  93,  |  S9. 

6.  Csstoms  asd  Mages  «98— Statutes  prevail 
over  custon. 

Spedfic  providons  of  the  atatntea  con- 
trol as  against  usage  and  costom. 

7.  ComprmBiss  ud  sattlmeat  ^20(2)— 
Promise  to  pay  oartala  aaeaat  Mt  settlensot 
li  abseaoe  of  paynent 

The  law  will  not  permit  one  to  convert  the 
property  i:^  another  and  escape  UahiUtjr  by 
simply  agrednf  to  pay  a  stated  stun,  and 
then  not  making  payment  when  it  is  to  be  a 
rash  trnnsacMou;  payment  of  consideration  be- 
Inf  necessary  to  the  consiimmatl(Hi  of  a  set- 
tlement, unless  time  is  given. 

8.  Warehoosemeii  «s»34(8)— Rnle  tf  dWBfl«es 
for  wroogfu!  eosversloi  of  gralK. 

As  prescribed  by  Bev.  Oodes,  S  6071,  meas- 
ure of  damages  for  wrtmgftil  conversion  of 
personal  property  is  the  value  of  the  property 
Bt  the  time  of  Its  conversion  with  interest,  or, 
where  the  action  has  been  prosecuted  with  rea- 
5!onab1e  diligence,  the  highest  market  value  of 
the  property  at  any  time  between  the  conver- 
sion and  the  verdict  without  Interest,  at  the 
option  of  the  Injured  party,  and  this  rule  Is  not 
changed  as  to  UabUi^  of  a  grain  elerator  for 
coDveridon  of  wheat  stored  with  it  by  Laws 
1916,  c  93,  S  32. 

9.  Trover  aad  oonvsrtlos  «S949— Notloe  held 
suffioleDt  denaad  of  statstoiy  aieasoro  of 
damagesi 

In  an  action  for  converaion  of  wheat  stored 
with  defendant  elevator,  a  notice  by  iriaintiffs, 
at  the  trial  and  before  the  IntrodnetUm  oi  any 
evidence,  that  they  demanded  the  highest 
marlcet  price  of  wheat  between  the  date  of  the 
conversion  and  the  date  of  the  decision  and 
Judgment  of  the  court,  waa  a  sufficient  election 
by  the  plaintiffs  under  Rev.  Codes  S  6071,  giv- 
ing injured  party  the  option  of  recovering  the 
value  of  property  at  time  of  conversion  or  the 
Liehest  market  value  at  any  time  between  con- 
version and  verdict;  but  the  time  should  termi- 
nate with  the  submission  of  the  cause  for  yer- 
dlct  or  decision,  where  there  waa  no  evidence 
taken  after  that  time. 

10.  Warehousemon  i9=>34(8)— Measure  of 
damases  for  oosverslon  of  stored  grala  held 
■ot  Inequitable. 

In  an  action  against  elevator  for  wrongful 
conversion  of  stored  wheat,  it  was  not  inequi- 
table to  require  defendant  to  pay  plaintiffs  more 
than  the  amount  they  were  wilUng  to  accept 
prior  to  the  institution  of  the  suit,  and  wliich 
was  then  the  prevailing  price  of  wheat,  where 


tbey  were  prevented  by  the  wrongful  act  of  the 

defendant  from  selling  to  other  parties  or  bidd- 
ing for  a  higher  price,  in  view  of  Bev.  Godea, 
8  6071,  and  Laws  1815,  c  93. 

11.  Warehousemen  «=>2S(I)— Have  option  to 
return  oraln  -on  domasd  or  pay  narlcet  pries. 

If  the  provisions  of  Bev.  Codes,  |  6086,  are 
binding  in  actions  of  conversion,  a  puMic  grain 
warehouseman,  notwitbatanding  the  positive 
mandates  of  Laws  1916,  c  93,  by  openti<n  of- 
law  is  given  an  option  to  return  the  grain  on 
demand  or  to  pay  tiie  market  price  at  that 
time,  for  that  would  be  the  measora  of  Ms 
liabUity. 

12.  Appeal  and  srror  4»907(2)-4a  absenoo 
of  avldesoe  Judgment  presumed  reasoaaMe. 

Bev.  Codes,  »  6086,  6087,  are  general  pto- 
vislona  declaratory  of  principles  of  law  al- 
ready existiiig.  and  if  complaint  is  made  that 
a  judgment  is  "unreasonable,**  "unconscion- 
able," or  "grossly  oppressive,"  the  appellate 
court  will  determine  the  matter  from  tbe 
evidence,  and  if  there  is  no  evidence  the  pre- 
sumption of  reasonaUenesB  governs. 

13.  Damages  «=>62(S)— No  obllgatiM  01  bailor 
of  converted  grain  to  pnr^aee  oHier  grain 
to  minimize  damages. 

There  is  no  legal  obligation  reiting  on  a 
bailor  of  grain  to  purchase  other  grain  in  or- 
der to  minimize  damages  for  which  a  public 
warehouseman  may  be  liable  in  ease  of  wrong- 
ful conversion  under  Laws  1916,  c  93,  and  Bev. 
Codes,  S  6071,  since  the  market  is  open  to  the 
warehonseman  and  he  may  return  the  crain  in 
kind. 

14.  Trover  aad  converaion  »=a49  AeUoa  held 
prosaeated  with  dUiaeaos  pomlttlni  stato- 

tory  rule  of  damages. 

Where  wheat  was  deposited  in  elevator  in 
fall  of  1916  and  receipts  issued,  and  demand  for 
the  wheat  was  not  made  until  the  spring  and 
summer  of  1916,  and  a  great  deal  of  that  sum- 
mer was  spent  In  attempted  aetdcaunt,  and 
there  was  temporidng  and  delay,  and  on  Octo- 
ber 80, 191ft,  plaintiffs  filed  action  for  wrongful 
conversion  of  the  grain,  and  on  February  13, 
1917,  answer  of  defendants  was  filed,  and  oo 
February  17,  1917,  replication  of  plaintiffs  was 
filed,  and  on  February  26, 1917,  defendants  filed 
an  amendment  to  their  answer,  and  on  that 
day  trial  waa  had,  there  was  no  lack  of  reason- 
able diligence  on  the  part  of  the  plaintUb, 
either  in  conunendng  or  prosecuting  Ae  ac- 
tion, and  they  were  entitled  to  recover  tho 
highest  market  value  of  the  grabi  between  tte 
date  of  ecmversion  and  the  data  ot  vaztfc^  In 
view  of  Bev.  Codes,  S  G071. 

15.  Trover  and  oraverslon  <8e»9(2)— Tim  fixed 
by  domaad  aad  rafnsal. 

Ordinarily  the  date  of  demand  and  refoaal 
ia  the  date  of  converaion,  but,  if  an  actual 
conversion  baa  previously  occurred,  demand 
and  refusal  as  evidence  of  the  time  of  eonvw- 
sion  relates  ba<i  to  that  evenL 

16.  Warehoosomea  «s>i8-6Nrotlaa  llaUo  if 
warehousemao  la  llaMo. 

The  purpose  of  Iaws  UKL5,  e.  98,  in  ro- 
Qoiring  a  bond  of  a  public  warehouseman,  ia 
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to  protect  the  baflora  from  wrongful  acts  of 
the  warehoaseman,  and  if  the  principal  is  lia- 
ble, the  floretieH  are  liable,  and  a  release  or 
attempted  release  or  withdrawal  of  the  bonds- 
men without  the  agreement  of  the  injured  par- 
ty is  of  no  avail  as  a  defense  In  an  action  for 
damages  flowing  from  wrongful  acts  already 
done,  and  a  sale  hy  the  warehouseman  of  lua 
interest  in  tha  piopertj  stored  doea  not  affM^ 
nch  liability. 

Appeal  from  Dfatrlct  Court,  Broadwater 
Oonntr;  J<An  A.  MattbewB,  Judge. 

Action  by  the  State  of  Moitaiia,  tar  the 
use  and  benefit  of  ttw  Broadwater  Farms 
Oompany  and  otbere  almUarly  altaated, 
against  the  Broadwater  Elerator  Ckmipany 
and  others.  From  a  Judgmeut  in  tbelr  fiiTor 
deemed  inadequate,  and  from  an  order  doiy- 
tng  tbeir  motion  for  a  new  trial,  Qie  idaln- 
tlffs  appeal.  Order  affirmed  and  cause  re- 
manded,.  viQi  InstmctionB  to  modify  jndc- 
ment 

James  A  Walsh  and  O.  P.  C!otter,  both  of 
Helena,  for  appellants. 

Walsh,  Nolan  &  Scallon,  ct  Hdena,  and 
Kanoose  ft  8<Amib;  of  Tomnend,  for  re- 
apondoits. 

POORMAN,  0.  O.  This  is  an  appeal  by 
plaintiffs  from  a  Judgment  in  th^r  favor, 
made  and  altered  by  the  court  sitting  with- 
out a  jury,  and  also  from  an  order  denying 
plaintiffs'  motioa  for  a  new  trlaL  The 
ground  of  the  appeal  Is  that  the  Judgmoit 
is  inadequate  in  amount  and  that  the  bonds- 
men were  held  not  liable  as  to  a  part  of  the 
Judgment. 

The  Broadwater  Elevator  Company  was  a 
corporation  and  a  public  warehouseman,  li- 
censed to  do  business  under  the  provisions 
of  chapter  93  of  the  Laws  of  1915,  and  owned 
and  (grated  an  elevator  at  Townsend  and 
also  one  at  Toston,  Mont  The  defendants 
Wbaley,  Faltemeyer,  Geehan,  Diz<m,  and 
Hayes  were  the  bondsm^  of  the  defendant 
company.  In  the  fell  of  1915,  the  plalntifCs 
delivered  to  the  defendant  elevator  company 
certain  wheat  and  received  storage  receipts 
therefor.  These  receipts  contained  the  facts 
required  to  be  stated  by  section  31  of  said 
chapter,  and  also  by  indorsement  contained 
the  provisions  of  section  36,  relating  to  the 
Umitntion  of  charges,  are  substantially  in 
the  same  form,  and  we  quote  one  of  them 
here  and  the  Indorsemoits,  in  so  tar  as  mate- 
rial to  fids  case: 

llonttna  Storage  Receipt  Approved  June, 

"Broadwater  Elevator  Company  No.  14. 
"Townsend.  Montana,  Nov.  15,  1915. 
"Operated  as  a  Public  Warehouse  under  li* 
e«iae  Issued  by  the  State  Orain  Inapeetlon  De- 
partment of  the  State  of  Montana. 
"Received  In  store  from  Broadwater  Farm 
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Co.  Four  thousand  nine  hundred  twenty-six 
bushels  No.  W.  H.  M.  (kind  or  grade  of  grain). 

"Weighed  and  graded  by  Thos.  Sbeehan. 

"Gross  lbs. 

"Tare, 

"Nee  lbs. 

"Gross  bus,  4.967.S0i 
"Dockage,  41JS0. 
"Net  bus.  4,92e.0a 

"This  lot  of  grain  has  been  stored  with  grain 
of  the  same  kind  and  grade  and  a  similar  quan- 
tity and  grade  Is  deliverable  upon  the  return  of 
this  receipt  properly  indorsed  by  the  person  to 
wbose  order  it  was  iBsued  and  the  payment  of 
the  proper  charges  for  storage  and  handling. 

"This  grain  is  insured  for  the  benefit  of  the 
owner. 

"Dodcage  on  wheat  and  rye  is  in  ponnds  per 
bushel;  on  flax  in  percentage*  of  the  gross 
amount  No  dockage  is  permitted  on  other 
grain. 

"Broadwater  Blevator  Company, 

"By  A  W.  Findi,  B^iager. 

''Advanced—! 
••00c  per  bushel." 

Indorsed  on  bade  thereof; 

"Subject  to  the  fdlowing  diargei  and  con- 
ditions: 

"1.  [Relates  to  the  Umitation  of  charges.] 
"2.  [Relates  to  cleaning  of  the  grain.] 
"3.  Our  accoont  for  seed,  bags,  merdiandlse 
or  cash  that  we  may  have  furnished  or  be- 
come responrible  for,  with  interest  dae  thereon 
until  paid." 

The  remainder  of  the  Indorsements  hare 
uo  relation  to  the  qaestttms  presented  on  this 
appeal 

The  particolar  qnesOons  presented  are: 

(1)  Waa  the  cn^nal  tnmsacUon  a  sale  or 
a  bailment,  and  inddentally  involving  the 
admissibility  of  certain  oral  evidence? 

(2)  Did  the  traosacttona  subsequent  to  the 
issuance  of  the  storage  receipts  constitnte 
a  sale  at  the  wheat  to  the  ^vator  company? 

(3>  What  Is  the  measure  of  damages? 

<4)  Are  the  btmdsmen  liable? 

The  re«poDdents  admit  that,  not  having 
taken  any  appeal,  they  cannot  be  heard  to 
question  the  suflteleacy  of  the  Judgmoit  or  to 
assail  it  in  any  manneri  but  insist  that  Inas- 
mnch  as  the  apptilanta  ask  to  have  the  Judg^ 
ment  set  aside  and  a  new  final  Judgment  al- 
tered, they  have  the  right  to  urge  what  they 
deem  as  errors  committed  by  the  trial  court 
In  combating  the  new  condition  tiiat  would 
be  thus  thrust  nptrn  them,  and  in  support  ttt 
this  position  cite:  4  GL  J.  690,  696 ;  Landrem 
V.  Jordan,  203  U.  S.  59,  27  Sup.  Gt  17.  61  U 
Ed.  88;  Phlla.  Casualty  Oo.  v.  Fechhelmer. 
220  Fed.  401,  136  G.  C.  A  26,  Ann.  Cas. 
1917D,  64;  MacGlnnIss  t.  B.  &  IL  Ca,  28 
Mont  446,  75  Pac.  89. 

Whatever  the  rule  may  be.  In  the  {tresent 
case  the  entire  record  has  been  examined, 
and  necessarily  so  from  the  questions  above 
enumerated. 

1.  At  the  trial  of  the  action  the  defend- 
ants, over  the  objection  of  the  plaintiff,  in- 
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trodnced  eridenoe  to  the  effect  tbat  prior 
to  and  at  the  time  of  the  Issuance  of  the 
war^ouBe  receipt  an  oral  agre^ent  was  al- 
tered Into  between  the  parties  which  amount- 
ed to  a  sale  of  the  wheat  to  the  elevator 
Cmnpany  Instead  of  a  bailment  The  appe- 
lant maintains  that  this  erldeoce  was  in- 
competent 

(1]  The  proTlakms  of  section  787S,  Bev. 
Codes,  are  well  known.  Where  an  agree- 
ment has  been  reduced  to  writing,  it  is  pre- 
snmed  to  contain  bU  the  terms,  and  evidence 
varying  or  contradicting  this  writing  is  not 
admissible  except  In  cases  of  mistake  or  Im- 
perfectiim,  or  where  the  validity  of  tiie  agree- 
m«it  Is  the  fact  in  dligmte.  The  provisions 
this  section  do  not  In  proper  eases,  ex- 
clude evidence  of  the  drcnmstancea  nnder 
which  an  agreement  was  made,  or  to  which 
It  relates.  Sathre  v.  Rolfe,  81  Mont  88,  77 
Pac.  432;  Gardner  v.  HcDonogh,  147  Oal. 
S18,  81  Pac;  964.  However,  none  of  these 
exertions  appear  to  be  present  in  this  case. 

The  resptmdents.  In  support  of  their  con- 
tention, cite  Oaflord  t.  Globe  Trailer  A 
Storage  Gck,  71  Wash.  204,  128  Pac  228; 
Wlitdell  T.  Tt^t^nn^w  Warehouse  Co.,  30 
Wash.  46d,  71  Pac.  56;  HcCurdy  Wall- 
blwtt  Fumltmre^  etc,  Co.,  94  Minn.  326^  102 
N.  W.  873,  8  Ann.  Gas.  468.  An  examina- 
tion of  ttose  cases  dlsdosee  a  dUTwent  state 
of  facts  from  that  appearing  In  the  Instant 
case.  In  the  McGur^  Case  the  plaintiff  liad 
stored  certain  goods  wltii  the  deftodant  com- 
pany and  "was  given  a  warehouse  receipt  in 
conventional  form,  whItA  ^ovlded  for  stor- 
age generally,  but  did  not  specify  where  the 
goods  were  to  be  kept"  Snbsequoitly,  the 
bailee,  without  the  knowledge  or  consent  of 
the  bailor,  removed  the  goods  to  another 
place,  where  they  were  destroyed  <nr  damaged 
by  fire.  Oral  evidence  was  admitted  for  the 
purpose  of  showing  that  the  goods  were  to 
be  stored  and  kept  at  the  place  where  they 
were  delivered  by  the  bailor.  In  the  GatFord 
and  Windell  Cases  the  goods  were  left  for 
storage  and  not  any  receipts  given  at  the  time 
to  the  bailors,  but  were  subsequently  made  out 
by  the  bailee  and  mailed  to  the  bailors.  In 
the  actions  brought  for  damage  to  the  goods 
the  bailors  were  permitted  to  introduce  oral 
evidence  of  the  contract  of  storage  entered 
into  between  the  parties  at  the  time,  on  the 
theory  tbat  the  receipts  which  had  been  sub- 
sequently made  out  by  the  storage  companies 
and  mailed  to  the  bailors  did  not  express  the 
contract  of  storage,  but  were  simply  unilater- 
al agreements  on  the  part  of  the  storage 
companies,  which  were  not  binding  upon  the 
other  party  until  accepted  by  him.  In  the 
Windell  Case  the  court  sustained  an  Instruc- 
tion given  to  the  Jury  to  the  effect  that  if 
the  warehouse  receipt  was  delivered  to  the 
plaintiffs,  and  they  understood  It  at  the  time 
and  It  expressed  the  contract  of  storage, 
then  the  written  contract  ctmtalned  in  U 


was  controlling  and  coold  not  be  varied  or 
contradicted  In  any  mannv  by  an  oral  agree* 
ment  or  any  evidence  thereof. 

E2, 1]  The  rec^ptB  In  the  present  case  were 
pr^ared  by  the  ttefendant  ccnnpany,  signed 
by  it,  and  by  it  delivered  to  the  ^aintlfla. 
ISie  d^mdant  company  thus  knew  of  their 
cotttoits  and  provisions;  they  were  accepted 
at  the  time  by  the  other  parties  and  retained 
by  them,  and  no  claim  Is  made  by  plaintiffs 
that  tb^  did  not  know  the  ctmtents.  Hence 
they  became  binding  contracts  on  all  of  the 
parties,  for  It  would  be  an  idle  provision  of 
law  to  require  a  rece^  to  be  issued  which 
was  not  binding.  The  law  spedflcally  pro- 
hibits a  public  warehonsonan  from  insert- 
ing 'In  any  storage  receipt  any  language 
limiting  or  modifying  his  llablUtes  or  reqwn- 
alMlitles  as  Imposed  by  law."  Section  31«  c. 
98,  Laws  1919.  The  war^ouseman  bcdng 
prohibited  by  law  from  inserting  snch  a  pro- 
vlskm  in  the  receipt  he  caimot  read  it  tliere- 
In  by  proving  a  prior  parol  or  contempora- 
neous agreemmt  converting  the  storage  re- 
ceipt into  a  bUl  of  sale  or  limiting  his  lia- 
bilities to  that  (tf  a  purchaser.  The  rec^pts 
Issued  and  outstanding  are  binding  cmtracts, 
and  It  was  mm  to  adn^  tiiia  evidence;  A 
Mil  of  sale,  not  a  bailees  receipt  is  tlie  prop- 
er instroment  In  case  itf  a  sale.  Some  of 
the  receipts  issued  contain  ca  Onbe  face  the 
word  "advanced,"  followed  a  statement  In 
flgnres  of  the  amount  of  m<»iey  paid  to  the 
owner  at  the  time  of  the  HeooAt  Plaintiffs 
admit  that  the  money  advanced  was  to  be 
takCT  out  of  the  sales  price  of  the  wheat 
when  sold,  but  deny  tbat  there  was  any 
agreement  as  to  when  or  to  whom  a  sale 
would  be  made.  PlainttfCs  also  admit  that 
they  could  not  demand  the  retorn  of  tiie 
wheat  without  the  paymrat  of  charges  and 
tendering  the  money  advanced,  with  the  In- 
terest Defendants  admit  that  this  was  done, 
and  the  bailee  Is  fully  protected  by  the  pro- 
visions of  the  third  indorsement  on  the  back 
of  the  receipts.  The  receipts  on  tb^  fitce 
show  tbat  the  grain  stored  Is  diarged  with 
the  amount  of  "cash  •  *  •  furnished," 
and  neither  the  oiiginal  holder  nor  his  as- 
signee could  compd  the  return  of  the  grain 
without  returning  the  money  so  advanced, 
with  interest  thereon. 

[4-1]  2.  It  is  claimed  by  respondents  that 
the  transactions  subsequent  to  the  issuance 
of  the  warehouse  receipts  constitute  a  sale. 
The  wheat  was  delivered  to  the  defendant 
company  in  November  and  December,  1915. 
The  evidence  of  plaintiff  is  that  demand  for 
the  return  of  the  wheat  was  made  by  and  on 
behalf  of  the  Crowley  and  D'Arcy  Interests 
In  the  latter  part  of  May  or  the  fore  part  of 
June,  1916,  and  that  there  was  at  that  time 
an  effort  made  to  effect  a  money  settlement, 
but  the  same  was  not  consummated  and  no 
money  was  paid  nor  wheat  delivered.  De- 
fendant dalles  any  demand  for  the  wheat 
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at  that  time  and  dalms  that  a  fixed  price  i  immediately  after  Its  receipt  at  the  levator 


was  agreed  npon,  bat  admits  that  nothing 
was  paid  and  that  prlw  to  that  time  it  had 
sold  all  of  the  wheat  In  its  possession.  On 
June  9, 1916,  the  plaintiff  Broadwater  Farms 
Company  wired  the  defendant  company  from 
Chicago: 

"Sell  oar  wheat  immediately  at  Mpla  price 
and  send  draft  to  mc  Wire  price  today  at 
which  sold." 

On  the  same  date  tbe  defadant  company 
relied: 

"Sold  70ar  wheat  as  yoar  wire.  Onr  market 
here  today  Baaia  Mpla  eishty-three  ceota.  Hail 
■torace  ticket  to  State  Bank  Townaend  and  will 
take  op  at  onee." 

On  Jane  SO.  1916,  the  Broadwater  Farma 
Company  wrote  the  defendant  company  re- 
questing that  they  be  paid  85  centa  for  tiieir 
wheat  A.  W.  Finch,  manager  d  tbe  d^end- 
ant  company  and  called  as  a  witness  for  de- 
fendant, in  answer  to  questions  asked  him 
on  «roas-eEamination,  testified : 

'  "Q.  Had  yon  made  arrangementa  with  the 
State  Bank  of  Townaend  to  take  np  tUa  wheat 
certificate  that  was  deUvered  there?    A.  No, 

sir. 

"Q.  Did  yoD  have  any  money  in  the  bank  to 
take  it  np?  A.  I  wasn't  doing  hnsinesa  at 
the  State  Bank  of  Townaend;  it  was  nmply  a 
Riatter  of  buaineas  that  I  presomed  they  woold 

want  to — 

"Q.  Did  yoa  expect  the  bank  would  take  It 
np?   A.  No,  air." 

The  witness  farOier  stated  timt  at  tlie 
time  the  defmdant  company  did  not  have 
any  elevator  In  Townaend  or  elsewhere,  hut 
had  previously  sold  Its  elevators;  that  the 
wheat  had  been  sold  and  the  proceeds  lost 
In  the  purchase  of  options,  on  grading,  or 
In  shipment;  that  he  expected  to  raise  mimey 
by  harittg  the  bondsman  sign  a  note,  but 
tailed.  Witness  farther  testified  that  at  the 
time  he  sent  this  wire  he  did  not  deliver  any 
wheat  to  the  alleged  purchaser  nor  receive 
any  mtmey  tram  It;  that  there  was  no  wheat 
ttuxe  to  dellvw  or  to  aell;  tfaat  the  company 
was  at  that  time  nuable  to  pay  Its  debts,  al- 
though It  had  not  been  declared  a  banfempt 
The  appellant  maintains  that  the  def«idant 
company  was  the  agent  ot  the  Broadwater 
Fanns  Company  for  the  sale  of  wheat,  and 
tor  fliat  reason  conld  not  legally  make  a  sale 
to  Itsdf.  Under  the  focta  in  this  case,  the 
position  of  the  appelant  Is  well  taken.  Jen- 
sen T.  WUlIams,  36  Neb.  869.  55  N.  W.  279, 
281,  20  L.  B.  A  207  ;  4  R.  O.  L.  f  25,  pp.  276, 
277.  But  this  alleged  sale  Is  void  for  another 
reason.  There  was  not  at  that  time,  nor  aft- 
erwards, in  existence  any  subject-matter  with 
reference  to  whldi  tbe  parties  conld  con- 
tract As  early  as  Hay  10, 1910,  tbe  defend- 
ant company  sold  its  elevator  and  all  the 
few  bushels  of  grain  It  then  had.  In  fact 
the  wheat  of  all  (tf  these  plalntlffk  was  sold 


in  November  and  December,  1915.  Had  the 
wheat  been  returned  in  kind,  tbe  plaintifTs 
could  not  have  complained.  At  no  time  were 
these  warehouse  receipts  called  In,  but  were 
at  all  times  and  are  yet  outstanding,  nor  is 
there  any  evidence  here  that  tbe  txioks  of 
the  company  contain  any  entry  of  the  pur- 
chase of  this  wheat  as  the  law  requires. 
Section  39,  c.  93,  Laws  1915.  It  is  claimed 
by  defendant  company  that  it  followed  tbe 
usage  and  custom  of  elevators,  but  the  spe- 
cific provisions  of  the  law  furnish  the  guide, 
and  not  usage  and  custom. 

[7]  The  Minnesota  Supreme  Court  held 
that  although  the  warehouse  receipt  con- 
tained a  provision  giving  tbe  warehouseman 
tbe  option  to  purchase  upon  the  return  of 
the  receipts,  he  was  guilty  of  a  violation  of 
law  if  he  disposed  of  the  wheat  prior  to  the 
return  of  the  receipt  The  statute  In  that 
state  may  not  be  the  same  as  the  statute 
here,  but  the  court  nevertheless  gave  to  the 
act  a  strict  construction,  for  the  protection 
of  those  who  parted  with  the  possession  of 
their  property  and  intrusted  it  to  the  hon- 
esty of  others.  State  v.  Rieger,  59  Minn. 
151,  60  N.  W.  1087.  Under  these  facts  we 
are  impelled  to  the  conclusion  that  there 
never  was  any  sale  of  this  grain  to  the  de- 
fendant elevator  company,  and  that  it  ac- 
tually converted  the  same  long  prior  to  the 
demand  made  by  the  ballora.  To  epitomEze 
— the  owners  attempted  to  recover  their 
grain  or  the  money  therefor  and  did  not  get 
either.  The  law  will  not  permit  one  to  con- 
vert the  property  of  anotber  and  to  escape 
liability  by  simply  agreeing  to  pay  a  stated 
sum  and  then  not  making  payment  when  it 
is  to  be  a  cash  transaction.  The  payment  of 
the  condderatlon  Is  necessary  to  tbe  consum- 
mation of  a  settlanoit  tmle^  time  Is  given, 
and  If  payment  is  not  made  the  oitlre  cflbrt 
falls. 

[I]  3.  Section  6071,  Eev.  Codes,  prescribes 
the  rale  of  damages  to  be  assessed  in  actions 
of  wrongful  conversion,  and  In  so  far  as  it 
has  relation  to  the  auestlons  b&ce  presented 
Is  as  toUows: 

"The  detriment  caused  by  the  wrongful  con- 
version of  personal  property  is  presumed  to 
be:  (1)  Tbe  value  of  the  property  at  tbe  time 
of  its  conversion,  with  the  interest  from  that 
tinr.e;  or,  where  the  action  has  been  prosecuted 
with  reasonable  diligence,  the  highest  market 
value  of  the  property  at  any  time  between  the 
convereion  and  the  verdict,  witbont  interest  9t 
the  option  of  the  injured  party. " 

The  statement  oontalned  in  section  32;  c 
93,  Laws  1915,  does  not  dunge  this  role  of 
damages. 

[I,  II]  At  the  trial,  and  before  the  Intro- 
duction of  any  evldenci^  idalntliCs  served 
notice  that  tb^  denunded  tbe  highest  mar- 
ket price  of  wheat  between  the  date  of  the 
conversion  and  the  date  of  the  decision  and 
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jadgmoDt  of  fhe  court  This  seems  to  be< 
•nffldent  to  raise  tbe  qaestion,  unless  the 
idalntlff  has  otherwise  llmitecl  himself  by 
his  pleading.  Potts  v.  Paxton,  171  CaL  40^ 
163  Pac.  957.  959;  Funk  v.  HendrlckB,  24 
Oa.  837,  105  Pac.  353.  However,  the  time 
dionld  terminate  with  the  submission  of  the 
cause  for  verdict  or  decision,  for  there  was 
not  any  evidence  taken  after  that  time.  The 
respondents  contend  that  in  equity  and  good 
conscience  they  ought  not  to  be  required  to 
do  more  than  to  pay  to  plalntUfs  the  amount 
plaintiffs  were  willing  to  accept  prior  to  the 
Institution  of  the  suit,  and  which  was  then 
the  prevailing  price  of  wheat,  with  interest 
on  that  amount.  In  ordinary  cases  there 
would  be  force  to  this  contention.  The  wheat 
was  undoubtedly  stored  as  the  first  step 
toward  reaching  a  marbet.  It  was  held  for 
high  prices.  Although  the  owners  may  have 
been  willing  to  accept  a  much  lower  price 
prior  to  the  suit  than  that  which  afterwards 
prevailed,  they  did  not  receive  it,  and  the 
attempted  settlement  failed  and  the  wheat 
was  not  returned;  hence  they  were  prevent- 
ed by  the  wrongful  act  of  the  defradant  com- 
pany from  selling  to  other  parties  or  of  hold- 
ing for  a  higher  price,  which  they  had  the 
legal  right  to  do.  Prior  to  the  enactm»it  of 
this  statute  the  rule  for  the  measuremeht  of 
damages  appears  to  have  been  very  uncer- 
tain. Page  T.  Fowler,  39  CaL  412.  2  Am. 
Bep.  462. 

In  considering  the  role  of  damage  xmA&e 
a  section  identical  la  language  with  that  Just 
quoted,  th«  Supreme  Oonrt  of  North  Dakota 
Bald: 

"In  Fickert  v.  Bagg  the  court  took  occasion 
to  call  attention  to  the  injustiee  whidi  will  nec- 
e«sai%  foQow  In  many  cases  by  an  apidieatlon 
of  the  rale  promngated  the  Legislatare  in 
the  section  iwt  qooted,  hj  ^ving  to  the 
injured  party,  not  merely  compensation  for  the 
injury  he  has  suffered,  but  a  right  to  recover 
the  highest  market  value  up  to  the  time  of  the 
verdict,  however  fictitious  that  value  may  be. 
In  the  case  at  bar  the  recovery  for  the  wheat 
converted  bears  do  Juat  relation  to  the  damage 
wliich  the  plaintiff  onffeud.  It  is  a  misnomer 
to  call  It  'compensation.*  It  is  largely  poniah- 
ment.  But,  however  averse  we  may  be  to  the 
role,  It  is  the  rule  which  governs;  and  the 
plal"tilf  has  an  absolute  right  to  recover  the 
highest  market  price,  if  it  so  elects,  provided 
oiUy  that  it  has  prosecuted  its  action  with  rea- 
Bonable  dillgeDce.  CouDsel  for  defeodant  con- 
tends that  the  court  erred  in  determining  that 
the  facts  show  reaaosable  diligence  in  prose- 
cuting the  action.  In  Pickert  v.  Rugg,  supra, 
it  was  held.  In  accordance  with  the  prevailing 
opinion  of  the  courts,  that,  where  the  facta 
upon  the  question  <tf  dfltgenee  are  not  in  dis- 
pute, the  question  as  to  whether  reasonable 
dlUgenee  has  been  exerdsed  Is  onDnaifly  to  be 
determined  by  flie  comt,  as  a  question  of  law; 
farther,  that  the  reasonid>le  diUgenee  required 
of  a  suitor  relates  both  to  the  commencement 
of  the  action  and  the  subsequent  prosecution." 
First  National  Bank      Fargo  t.  Bed  Biver 


Valley  National  Bank  of  Fargo,  9  N.  D.  319, 

323,  83  N.  W.  221,  223. 

In  considering  the  mie  of  damages,  under 
a  similar  statute,  the  Ohllfornla  coort  said : 

"With  the  equitableness  of  this  rule  of 
damage  we  cannot  here  be  eoneemed.  Nor  can 
any  arguments,  however  potent,  toudiing  die 
hardship  of  the  law  and  its  invitation  to  onjost 
speculation  upon  the  part  of  the  plaintiff  against 
the  defendant,  who  should  only  be  called  upon 
to  make  good  the  loss  which  the  plaintiff  has 
sustained,  have  any  effect  to  modify  the  plain 
provisions  of  the  law  as  written.  Our  cases 
support  the  right  of  a  plalntlfl  to  a  recovery 
such  as  plaintiff  dafms.  Donglaas  T.  Enft,  9 
Cal.  563;  Hamer  v.  Hathaway,  S3  GaL  U9. 
TuUey  v.  Tranor,  63  Gal.  280;  Dent  t.  Htri- 
brook,  54  CaL  1^."  Potts  v.  Paxton.  supra; 
Smith  V.  CaldweU,  22  Mont.  3S1,  66  Pac.  680; 
Ferzat  v.  Adamson  et  al.,  53  Mont.  17^  181, 
163  Pac.  112;  Funk  T.  Hendrieka,  supra. 

til.  12]  If  the  provisI<His  of  section  6083 
are  binding  in  actions  of  conversion,  the  pub- 
lic warehouseman,  notwithstanding  the  posi- 
tive mandates  of  said  chapter  93,  by 
operation  of  law  Is  given  an  option  to  re- 
turn the  grain  on  demand  or  to  pay  the  mar- 
ket price  at  that  time,  for  that  would  be  the 
measure  of  his  liability.  Both  sectltHia  0066 
and  6087  are  genwal  provisions  declaratory 
of  principles  of  law  already  existing  and  if 
complaint  Is  made  that  a  Judgment  Is 
reasonable,**  •^conscionable,"  or  "grossly 
oppressive."  the  appellate  court  will  deter- 
mine the  matter  from  the  evldoic^  and  It 
there  is  no  evidence  the  presumptim  gimma, 
Ferrat  v.  Adamson  et  aL,  supra. 

[1 3]  Nor  Is  there  any  legal  obligations  rest- 
ing on  the  bailor  of  grain  to  purchase  other 
grain  In  order  to  minimize  the  damages  for 
which  the  warehouseman  may  be  liable  In 
case  of  wrongful  conversI<ML  The  market  Is 
open  to  the  warehouseman,  and  he  may  re- 
turn the  grain  In  kind. 

[14]  The  only  question  for  determination 
by  tills  conrt  on  this  branch  of  the  case  Is 
whether  this  action  was  commenced  and 
prosecuted  with  reasonable  diligence  The 
wheat  was  deposited  In  the  fall  of  1915  and 
receipts  Issued.  The  receipts  do  not  pre- 
scribe any  time  within  which  the  donand  for 
return  of  the  wheat  must  be  had.  These 
demands  were  not  made  until  the  spring  and 
summer  of  1916,  and  a  great  deal  of  that 
summer  was  spent  In  attmpted  settlement 
There  was  temporizing  sind  delay.  On  Octo- 
ber 30, 1916,  the  complaint  in  this  action  was 
filed.  On  February  13,  1917,  the  answer  of 
the  defendants  was  filed.  On  February  17. 
1917,  the  replication  of  plaintiffs  was  filed. 
On  F^ruary  20,  1917,  defendants  filed  an 
amendment  to  their  answer  and  on  that  day 
the  trial  was  had.  There  was  not  any  evi- 
dence Introduced  here  as  to  lack  of  dUigoice 
(Wilson  T.  Mathews,  24  Barb.  [N.  J.}  295), 
and  la  a  matter  of  law  It  aweazs  from  the 
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record  that  there  was  not  any  lack  of  diU- 
gence,  ^ther  In  commencing  or  proBecutlnf 
tbe  action.  Tbls  being  the  case,  the  rule 
of  the  atatnte  la  binding  upon  this  court, 
and  the  highest  market  price  of  tiie  wheat 
between  the  date  of  the  conrersloQ  and  the 
time  of  the  trial  maet  be  the  measure  of  dam- 
ages. The  preciae  date  of  tiiis  coaro^on 
Is  difflcolt  to  fix.  It  appears  from  the  evi- 
dence that  the  defendant  company  disposed 
of  all  of  its  holdings,  indudlng  Its  elevators, 
at  a  date  not  lata  than  May  Id,  1916. 
[II]  It  is  stated  aa  a  general  rale  fliat — 

"OrdinarOy,  the  date  of  demand  and  refawd 
is  tk«  date  of  the  eonrersunL  If  an  aetnal  con- 
Tersion  has  previoosly  occurred,  demand  and 
refusal  as  evidence  of  the  time  of  cooversion 
rthitea  bade  to  that  ennt."  (80  Ojc  2032,  and 
vote  74.) 

The  trial  court  fixed  Jane  1st  as  the  date 
of  conversion  as  to  the  Orowley  and  D'Arcy 
interests,  and  It  appears  that  the  demand 
and  refusal  of  the  farms  company  Interest 
was  August  2,  1910.  For  tbe  purpose  of  this 
dedidon,  these  dates  will  be  considered  as 
the  dates  of  the  conversloii. 

[1  •}  4.  The  purpose  of  tbe  law  In  requir- 
ing a  bond  ia  to  protect  the  bailors  from 
wrongful  acts  of  the  warehouseman,  and  if 
tiie  principal  is  liable  the  sureties  are  lia- 
ble. The  release,  or  attempted  release,  or 
withdrawal  of  the  bondsman  without  the 
agreement  of  the  Injured  party  Is  of  no  avail 
as  a  defense  In  an  action  for  damages  fol* 
lowing  from  wrtmgful  acts  already  done. 
The  transaction  by  which  Mr.  Wilson  dis- 
posed of  the  Interest  he  had  In  the  wheat  In 
storage  by  the  Crowley  brothers  does  uot  af- 
fect the  merits  of  this  controversy. 

For  the  reasons  herein  stated,  we  recom- 
mend that  the  order  appealed  from  be  af- 
firmed; that  the  cause  be  r^anded  to  the 
district  court,  with  instructions  to  modify 
the  jndgmeit  appealed  from  by  entering 
Judgment  In  favor  of  the  plahitlffs  and 
against  all  of  tbe  defendants  for  the  highest 
market  price  of  the  wheat  prevailing,  as  ap- 
pears from  the  evidence,  between  the  date 
of  the  conversion  as  herein  fixed  and  the 
date  of  the  trial  of  the  action,  less  the  stor- 
age charges  due  In  each  case,  less  also  the 
money  advanced,  with  8  per  cent  interest 
thereon  from  the  time  tbe  same  was  ad- 
vanced up  to  tile  time  of  the  dmand  and 
tender. 

PER  CURIAM.  For  the  reascms  given  In 
the  foregoing  opinion,  the  order  appealed 
from  is  affirmed;  the  cause  la  remanded  to 
the  district  court,  with  Instructions  to  modify 
the  Judgment  appealed  from  by  entering 
Judgment  In  favor  of  the  plalntifFs  and 
against  all  of  the  defendants  for  the  highest 
market  price  of  the  wheat  prevailing,  as  ap- 
pears from  the  evidence,  between  the  date 


of  the  conversion  as  h^elo  Qxed  and  the 
date  of  the  trial  of  the  action,  less  the  stor- 
age charges  due  In  each  case,  less  also  the 
money  advanced,  with  8  per  cent  Interest 
th«eon  from  the  time  the  same  was  advanced 
up  to  the  time  of  tbe  demand  and  tander. 


la  re  STINGER'S  ESTATE. 
STINGER  at  a),  v.  KEITH. 
(Ns.  4477.) 

(Si^reme  Oonrt  of  Montana.   Oct  24,  18ZL.) 

1.  NSW  trial  «»7»-GrBMtd  fW  Bisappllaa- 

tlon  of  law  to  faots. 
Under  Bav.  Codei^  i  -6798^  defining  a  *^«w 
trial"  as  a  re-examination  of  an  Issue  of  tati, 
and  section  6794,  allowing  a  new  trial  for  in- 
sufficiency of  tbe  evidence,  on  the  ground  the 
verdict  is  againat  the  law,  or  for  error  in  law, 
a  motion  for  new  trial  will  lie  when  an  error 
of  law  has  been  committed  by  misapplication 
of  the  -law  to  the  facts,  though  the  decision  was 
based  solely  on  a  question  of  law. 

[Ed.  Note.— for  other  defli^tlona,  see  'Worafc 
and  Phrases,  First  and  Second  Series,  New 
Triah] 

2.  New  trial  «=97»-Whare  iHse  of  fast  raised 
by  formaJ  iileadlaos'  la  iHvbate  preeoetflsn 
■aw  trial  may  be  franted,  though  case  daelded 
oa  law  point  only. 

While  Bev.'Oodea,  H  6793,  6794.  relative  to 
new  trials  and  appeate,  avpV  generally  to  pro- 
bate proceedings  (section  7712),  cootroverslei 
not  arising  on  written  ideadings  do  not  fall 
within  them,  a  new  trial  being  a  re -examination 
of  an  issue  of  fact,  which  under  section  0723 
ariaes  on  formal  pleadings,  so  that,  where  an 
Issue  of  fact  is  thus  raised,  a  motion  for  nevr 
trial  win  lie,  though  the  court  decided  the  case 
on  a  law  point  only. 

3.  New  trial  «=»2— On  determination  of  Issues 
of  faot  pleaded  la  probate  prooeedlngs,  ag- 
grieved party  may  move  for  nsw  trial  as  la 
other  oivll  oases. 

Under  Rev.  Codes,  SS  7712,  7714,  7715,  is- 
sues of  fact  in  probate  proceedings  must  bt 
tried  In  conformity  with  the  Code  as  to  the  con-, 
test  of  wills,  and,  when  formal  pleadings  are 
filed  presenting  isanes  of  fact^  the  parties 
should  proceed  to  a  formal  trial,  aiid  on  determi- 
nation of  the  issues  by  the  court  the  aggrieved 
party  may  move  for  a  new  trial  on  the  samp 
grounds  and  In  like  manner  as  In  other  dvi' 
cases. 

4.  Affidavits  •8=>2—GuardlaB  proper  person  to 
make  affidavit  In  behalf  of  tnoompetent  minor. 

Where  a  minor  is  incompetent  to  make  an 
affidavit,  his  guardian  is  the  proper  person  to 
make  It  in  his  behalf. 

5.  Executors  and  administrators  ^=3221(1)— 
Guardian's  claim  against  another  estate  Is 
ppMamaMy  In  behalf  of  ward's  estate. 

A  claim  against  an  estate  made  by  a  guard- 
ian as  such  Is  presumably  in  behalf  of  his  ward'a 
estate,  of  which  be  ia  the  representative. 
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6.  Exeocrton  and  vdmrnlstrators  (8=^227(3)— 
Goanllan'B  affidavit  as  Indlvldiiai  In  support 
•f  ward's  daim  against  asfata  held  sufflcient. 

An  affidavit  in  support  of  a  claim  purport- 
ing  to  be  that  of  affiant,  guardian  of  a  minor, 
against  an  estate,  ia  not  insnffident  becanae  it 
makes  no  reference  to  his  official  capatity  as 
guardian,  does  not  allege  that  the  ward  is  a 
creditor  or  dairaant,  and  contaias  no  verifice- 
tioD  by  her  or  in  her  behalf,  as  required  by  Rev. 
Codes.  S  7S26,  there  being  no  distinction  be- 
tween affidavits  made  by  the  same  person  as  a 
guardian  and  as  an  individual  covering  tbe  same 
subject-matter  in  the  same  form,  the  individu- 
al who  makea  the  oath  being  responsible  for 
false  statements  in  either  case. 

7.  Affidavits  «=3l2— Made  prior  to  afatute 
quiring  notary  to  affix  seal  ii«t  Maotive  be- 
cause  audi  seal  not  affixed. 

An  affidavit  made  prior  to  tbe  statute,  re- 
quiring the  notary  to  affix  his  seal  to  tbe  jurat, 
t*  not  defective  becaaae  of  the  notary'a  failure 
to  affix  such  seal,  Rev.  Codes,  |  S20.  subd.  0, 
then  in  force,  not  requiring  the  affixiug  thereof. 

8.  Courts  ^9200t^— Olstrlot  oourt  sitting  as 
probata  oonrt  oanaot  dotemlna  equltabia 
quostiona. 

Since  the  lUstrict  court,  dtHng  as  a  pro* 
bate  court,  has  only  those  powers  expressly 
aranted  bv  the  statute  or  necessarily  implied  tn 
aive  effpct  to  thOR«  rranted.  it  cannot  RenernllT 
entertain  proceedings  to  determine  equitabi* 
questloua,  which  must  be  brought  before  tbe 
district  court  ezerciaing  such  equitable  juris- 
diction. 

9.  Courts  ^927— May  Marnlna  aSl  questions 
of  law  necessary  to  daoltlon  of  Issues  (nvoived. 

Qenerally  a  court  has  power  to  bear  and  de- 
termine all  questions  of  law  necessary  to  an  ul- 
timate dedsion  of  the  Isaoea  Involved. 

10.  Coarta  «=320 1— Probata  eoart  nay  dater- 
mlne  equitable  aiattera  aaoassaiy  la  exarolse 
of  granted  powers. 

The  probate  court  may  consider  equitable 
matters,  the  determination  of  which  becomes 
necessary  in  the  ezerdse  of  powers  expressly 
'  granted  to  it. 

11.  Courts  ^»200<4— Probata  oonrt  oannat  de- 
termine validity  of  assignment  Of  allowed 
creditor's  dalm  against  estate^ 

Tbe  probate  court  cannot  determine  the  va- 
lidity of  an  assignment  of  an  allowed  creditor's 
daim  against  an  estate, 

12:  Executors  and  adminlstrttora  ^263— Pro- 
bate court  may  direct  payment  of  cUlmt  al- 
lowed against  estata. 
The  probate  court,  in  the  course  of  admin- 
istration, may  direct  Uie  payment  of  daima  al- 
lowed againat  an  estate. 

13.  Exoeutors  and  admialatratera  «92S3— 
Whera  tboro  was  no  dispute  as  to  title  of 
dalffl  against  estate,  probate  oourt  may  deter- 
mine rights  between  claimant  and  subrogee. 

Where  there  was  no  dispute  as  to  the  title 
to  an  allowed  creditors'  daim  against  an  es- 
tate as  between  those  to  whom  it  was  allowed 
and  the  one  asking  for  its  payment,  the  probate 
court.  In  the  exercise  of  its  powers  to  direct 


the  payment  of  claims,  could  determine  whether 
the  latter,  a  former  gu&rdian  of  the  former, 
was  subrogated  to  their  rights  and  entitled  to 
an  order  directing  payment  of  the  claims  to 

him. 

14.  Courts  ®=>200iA— Probata  conrfa  determi- 
nation of  dalm  of  subrogatioa  to  alioweA 
creditors'  rights  held  not  barred  on  tbeaiy 
fa  earing  on  equitable  defentas  prevented. 

Where  obligations  repreaented  by  unequivo- 
cal promisBory  notes,  the  eon^demtkm  for 
which  was  nndisputed,  and  tiie  maker's  obllca- 
don  unquestioned,  were  allowed  by  the  adminis- 
trator of  tbe  maker'a  estate  and  approved  by 
the  judge,  and  the  guardian  of  tbe  minor  payees 
of  Bucb  notes  paid  to  them  all  they  were  enti- 
tled to  under  the  court's  decree,  thereby  extin- 
guisbing  their  interest  in  the  notes,  tbe  deter- 
mination by  the  probate  court  whether  audi 
guardian  was  mbrogated  to  bin  wards'  rif^Ca 
and  entitled  to  an  order  ^ectlnf  payment  (tf 
the  claims  to  kim  was  not  barred  on  the  theory 
that  a  hearing  on  the  equitable  defenses  to  aocfa 
daim  of  subrogation  would  be  prevented,  there 
being  no  equitable  defenses  as  between  Bueh 
claimant  and  the  estate  nor  aa  between  him  and 
bis  former  wards. 

15.  Subrogation  «3»4I(3)— Gnardlaa  subrogat- 
ed to  wards'  rights  in  daim  against  another 
not  barred  from  rneovering  by  delay  la  ao- 
oountlng. 

A  former  guardian  who  became  subrogated 
to  hia  former  warda'  rights  in  tbe  amount  of 
their  allowed  daims  against  an  eatate  was  not 
barred  from  recovering  such  amount  becaase  of 
laches  in  his  guardianship  accounting,  nor  by 
bis  failure  to  sue  promptly,  where  he  did  settle 
fully,  and  the  administration  was  alao  delayed. 

16.  Subrogation  «i3»3l  (5)— Former  guardian, 
by  settling  with  wards  In  full  amount  of  tbeir 
allowed  dalms  against  estate,  became  subro- 
gated to  their  rights  In  notes  representiufl 
auoh  dalm;  "subrogaUon." 

A  guardian  wbo  made  full  axtd  complete  set- 
tlement with  his  wards  by  paying  to  them  cash 
in  lieu  of  notes  given  for  loans  made  from  their 
funds  to  a  decedent,  against  whose  estate  tlte 
amounts  thereof  were  allowed,  became  entitled 
to  an  assignment  of  the  notes,  but,  no  assign- 
ment being  made,  became  subrogated  to  hia 
wards'  righta  therein,  such  settlement,  though 
it  extinguished  tbe  wards'  daim  to  the  notes, 
not  destroying  them  nor  extinguishing  the  claim 
allowed  against  the  estate,  the  rule  of  "subro- 
gation" being  that,  even  though  a  formal  as- 
signment was  not  made,  the  law,  which  in  eq- 
uity and  consdence  will  not  permit  one  party  to 
be  benefited  by  a  double  exaction  will  not  re- 
quire tbe  other  to  suffer  the  penalty  thereof, 
but  will  treat  the  transaction  aa  though  that 
was  done  which  ahould  have  been  done. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Subro- 
gation.] 

17.  Subrogation  «=>I0(4)— Guardlaa  satlafyiaf 
obligation  to  wards  arising  from  anwarraatad 
Investment  of  their  funds  Is  subrogated  te 
their  rights  againat  other*  primarily  liable. 

A  guardian,  who  uses  his  own  funds  to  sat- 
isfy an  obligation  to  his  wards  arising  from  hia 
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baring  loaned  their  fonda  to  Individuals  with- 
out au  order  of  the  court,  is  subrogated  to  their 
rights  against  others  primarily  liable. 

18.  Indians  «=s>24— May  make  valid  mntraots  oa- 
less  prohAltad  by  statnte. 

Indians,  unless  prohibited  by  U.  B.  Comp. 
St  I  4087»  nith  Tsspect  to  tha  exeeutitm  and 
approval  ^  contracts  lnv<dving  servtees  for 
them  relativa  to  their  lands  or  daims.  In  ref- 
erence to  annuities,  inatallmenta,  or  other  mon- 
eys, claims,  etc.,  under  laws  or  treaties  with 
the  United  States  or  official  acts  pf  its  (^ers, 
etc,  may  malte  valid  contracts. 

19.  ladlaaa  ^24— Notes  axecated  by  deoeaaed 
Indlaa.  not  lavolviag  property  rights,  allow- 
able, thoaeh  aot  lacaaitad  li  aooordance  with 
•tatute. 

Though  deceased,  at  the  time  ot  signing 
promissory  notes  presented  for  allowance  from 
ber  estate,  was  an  Indian  ward  of  the  govern- 
ment, and  such  notes  were  not  executed  and  ap- 
proved in  accordance  with  D.  S.  Comp.  St.  f 
406T,  with  respect  to  contracts  involving  serv- 
ices for  Indians  relative  to  their  lands  or  daims 
growing  out  of  or  in  reference  to  annuities,  in- 
stalimentB,  etc..  under  laws  or  treaties  with  the 
United  States  or  acts  of  federal  officials  or  in 
any  way  connected  with,  or  due  from  the  Unit- 
ed States,  such  claim  was  allowable  where  the 
notes  did  not  involve  the  property  rights  men- 
tioned in  the  statute. 

20.  Bills  and  notes  «=»48-^oconimodatIon  Mak- 
er held  primarily  liable. 

One  signing  a  note  on  its  face  as  a  maker 
is  primarily  liable  for  its  payment,  even  though 
an  accommodation  maker. 

21.  Limitation  of  aotfons  9:»56 (3)— Action 
against  estate  of  maker  of  promissory  note 
not  barred  hy  runalai  of  statute  as  against 
oonakar. 

A  claim  against  an  estate  based  on  prom- 
issory notes  executed  by  deceased  is  sot  baned 
by  the  running  of  the  statute  as  against  de- 
ceased's comakers,  since  neither  deceased's  nor 
her  estate's  right  to  reimbursement  from  the 
prindpal  debtor  depended  on  such  fact,  for  the 
limitation  of  ber  or  its  action  against  such 
debtor  would  commence  to  run  from  the  date 
she  or  it  paid  the  notes,  and  not  before. 

Awieal  from  District  Court,  Missoula 
County;  Asa  L.  Duncan,  Judge. 

Petition  by  J.  M.  Keith  for  order  direct- 
ing payment  of  claims  by  Andrew  Stinger, 
admlnistxator  of  the  estate  of  Louise  Sting- 
er, deceased.  Petition  denied,  and  from  an 
order  granting  a  motion  for  new  trial,  the 
administrator  and  other  objectors  api>eal. 
Affirmed. 

William  Wayne  and  B.  O.  Hulroney,  both 
of  Missoula,  B.  K.  Wheeler,  of  Butte,  John  P. 
Swee,  of  Ronan.  and  Frank  Woody,  of  Bill- 
ings, for  amiellanta. 

Murphy  &  Wbltlodc  and  mios.  Marlowe, 
all  of  Missoula,  for  respondent 

RETNOU>S,  J.  Louise  Stinger  died  No- 
vember 21!,  1906,  and  Andrew  Stinger  her 


widower,  was  appointed  and  qualified  as  ad- 
ministrator of  her  estate.  Notice  to  credi- 
tors was  given,  and  time  for  presentation 
of  claims  expired.  Within  the  time  limited 
for  presentation  of  claims,  J.  M.  Keith,  as 
guardian  of  Eva  May  Allard  and  Louise 
Anna  Allard,  minors,  presented  two  daims, 
each  in  the  sum  of  $7,000,  and  based  upon  a 
promissory  note  dated  May  10,  1902,  pay* 
able  on  demand  to  J.  M.  Keith,  guardian. 
These  two  notes  were  signed  by  Louise 
Stinger,  decedent  Charles  Allard,  Andrew 
Stinger,  and  L.  J.  B.  Jette.  These  claims 
were  allowed  by  the  administrator  and  ap- 
proved by  the  judge  of  the  court  On  Sep- 
tember 7,  1916,  Keith  filed  a  petition  pray- 
ing for  an  order  of  the  court  directing  the 
administrator  to  pay  to  him  personally  these 
two  claims.  Insisting  that  fOr  reasons  here- 
inafter stated  he  had  become  subrogated  to 
the  rights  of  the  estate  of  the  minor  children 
as  to  the  title  to  the  notes  and  the  claims. 
At  that  time  all  otiier  claims  had  been  puid, 
and  there  were  more  than  nifildttit  funds 
with  which  to  pay  these  claims.  Formal 
objections.  In  the  nature  of  answers,  were 
filed  to  the  allowance  of  this  petition  by  the 
administrator  officially,  and  also  personally, 
by  £«on  Bishop^  as  guardian  at  the  minor 
children  of  Loolse  Stinger,  deceased,  and  by 
E}V(t  May  Allard  as  an  heir  at  law  of  Louise 
Stinger,  deceased.  These  several  answers 
expressly  dray  the  Jurisdletlon  of  tbe  dis- 
trict court  sitting  in  probate  to  grant  the  re- 
lief prayed  for  to  the  petition,  for  the  reason 
that  the  right  of  the  petitioner  d^^ends  upon 
his  claim  of  subrogation,  which  presents  an 
issue  that  can  be  determined  only  by  a  court 
of  equity.  The  answers  also  raise  some  is- 
sues of  fact  upon  the  merits.  To  these  an- 
swers replies  were  filed  by  tiie  petitioner. 
The  matter  came  on  for  bearing  before  the 
court  without  a  Jury,  evidence  was  taken  In 
support  of  and  in  opposition  to  the  petition, 
and  decision  was  rendered  by  the  court  de- 
nying the  petition  on  the  sole  ground  that  it 
did  not  have  Jurisdiction  in  that  proceeding 
to  determine  the  equitable  claim  of  subroga- 
tion upon  which  plaintiff's  petition  was 
founded.  A  motion  for  new  trial  was  grant- 
ed, and  appeal  has  been  taken  from  the  or- 
der by  all  the  parties  filing  objections  to  the 
petition. 

The  assignments  of  error  present  two 
questions  for  determination:  First,  was  a 
motion  for  new  trial  permissible  in  a  pro* 
bate  proceeding  of  this  kind?  Second,  if 
motion  for  new  trial  was  permissible,  was 
the  order  granting  the  new  trial  Justified 
upon  the  meritsT 

It  is  urged  by  app^ants  that  In  a  probate 
case  of  this  kind  a  motkm  for  new  trial  will 
not  Ue^  because  the  petition  was  not  dispos- 
ed of  by  a  detennlnatlon  ot  fticts,  but  was 
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disposed  of  solely  upon  a  question  of  law; 
that  a  new  trial  is  authorized  only  for  the 
re-examlnatlon  of  Issues  of  fact,  and  Oiat  In 
this  case,  the  question  Involved  being  only 
an  Issue  of  law,  there  could  not  be  a  re-ex< 
amlnatlon  of  Issues  of  fact, 

[1]  A  new  trial  Is  defined  by  the  Code  aa 
follows: 

"A  new  tritt  is  a  rs-czamlnation  of  an  iasae 
of  fact  in  the  same  conrt  after  a  trial  and  de- 
dsion  by  a  jury  or  court,  or  by  referees."  Bev. 
Codes,  I  6798. 

A  new  trial  may  be  granted  on  the  appli- 
cation of  the  party  aggrieved  for  the  follow- 
ing causes,  among  others:  (1)  Insufficiency 
of  the  evidence  to  Justify  the  verdict  or  oth- 
er decision,  or  th&t  it  Is  against  law ;  (2)  er^ 
Tor  In  law  occurring  at  the  trial  and  except- 
ed to  by  the  party  making  the  at^Ucatlon. 
Rev.  Codes,  !  6794.  Under  this  statute  It 
Is  evidently  contemplated  that  a  re-examlna- 
tlon of  the  facts  may  be  had  when  the  court 
Is  satiaQed  that  an  error  of  law  has  been 
committed  by  reason  of  mlsappUcatfam  of 
the  law  to  On  facts,  for  if  oOierwlBe,  bow 
then  oould  a  new  trial  bs  granted  because  of 
Insufllctency  of  tlie  evidence^  or  beeauee  the 
decision  Is  acifaut  law,  or  on  account  <^  er> 
ror  In  law  occurring  at  0ie  trial,  since  these 
questions  are  purely  law  quesUonsT  This 
intetpretatlwi  of  ti»  law  has  been  made  In  a 
number  of  Instances  involTing  JudgmmtB  of 
the  court  upon  sustaining  motion  of  defend- 
ant tar  nonsuit  or  motion  for  directed  rer- 
dlct  In  each  of  tiieee  cases  tlie  decision  is 
a  detennlnation  of  a  onestltm  of  law,  and 
not  a  detennlnation  of  a  question  of  tact, 
but  It  has  been  held  uniformly  by  fliis  coart 
Aat  a  mott<m  tcr  a  new  trial  will  Ue  In  soSh 
cases.  Old  Kentucky  Distillery  t.  Strom* 
berg-Multlns  Co.,  64  Mont  285,  169  Pac  784 ; 
St  Paul.  M.  Mfg.  Co.  V.  Bruce,  04  Mont  648, 
172  Pac  330;  Nelson  v.  Northern  Pac  By. 
Ca.  60  Mont  616,  148  Pac  S88.  The  new 
trial  Involves  a  re<«Kaminatlon  of  the  facts 
with  oiipoTtunlty  to  make  a  different  appli- 
cation of  the  law  to  the  &cts  if  the  court 
conceives  that  it  has  committed  error  in  its 
former  ruling. 

[2]  Beqxmdents  mlslnt^ret  the  situa- 
tion when  they  contend  that  there  is  nothing 
In  this  case  to  review  but  a  question  of  law. 
It  is  true  Oiat  the  conrt  decided  the  case 
upon  the  law  point  tlut  it  did  not  have  ju- 
risdiction to  grant  the  relief  prayed  for,  but 
whether  or  not  the  review  is  a  re-examlna- 
tlon of  facts  does  not  depend  upon  the  rea- 
son given  by  the  court  for  its  decision,  but 
rather  upon  the  question  whethw  or  not  the 
pleadings  as  made  iwesent  Issues  of  fltct  It 
has  bean  determined  by  this  court  that — 

••While  tlie  provisioQS  of  the  Codes  relative 
to  new  trials  and  appeals  apply  generally  to 
probate  proceedings  (Bev.  Codes,  }  7712),  con- 
ttoverales  which  do  not  arise  open  written 


pleadings  authorized  or  required  by  statute  do 
not  fan  within  them,  because  a  'new  trial  is  a 
re- examination  of  an  issne  of  fact  In  the  same 
court  after  a  trial  and  dedrion  by  a  jory  or 
court,  or  by  referees'  (Ber.  Codes,  |  8783), 
and  an  issue  of  fact  for  tiie  pnrpose  «f  a  trial 
arises  upon  formal  pleadings  (Bev.  Codes,  | 
6723)."  In  re  Antonioli's  Estate,  42  Mont 
219,  111  Pac  1033;  Sta^e  ex  reL  Heinze  T. 
District  Court  26  Mont  227,  72  Pac  613. 

The  real  question,  then.  Is  whether  or  not 
an  Issue  of  fact  Is  presented  In  this  case  upon 
formal  pleadings  authorized  or  required  by 
the  statute.  If  such  issue  of  fact  is  thus 
raised,  th^  a  motion  for  new  trial  will  lie ; 
otherwise  not 

[3]  In  the  title  of  the  Code  relating  to  pro- 
bate proceedings  appear  the  following  seo> 
tions: 

'TTbe  provisions  of  part  II  of  this  Code,  rela- 
tive  to  new  trials  and  appeals — except  in  so  far 
as  they  are  Inconsistent  with  the  provisions 
of  this  title — apply  to  the  proceedings  mention- 
ed In  thia  title."  Bev.  Codes,  |  7712. 

"All  Issues  of  fact  joined  In  probate  proceed- 
ings must  be  tried  In  conformity  with  the  re- 
quirements of  article  II,  chapter  II,  of  this 
title,  and  in  all  anch  proceedings  the  party 
affirming  la  plalntift,  and  the  one  denying  or 
avoiding  Is  defendant  Judgments  therein,  on 
the  issue  joined,  aa  well  as  for  costs,  may  be 
entered  and  enforced  by  execution  or  ottier- 
wise,  by  the  court  or  judge,  ss  In  dvU  acttms." 
Seetian  7714. 

"If  no  jury  is  demanded,  the  court  or  judge 
must  try  the  issuea  joined.  If  on  written  de- 
mand a  jury  Is  called  by  either  party,  and  the 
issues  are  not  suffidently  made  up  by  the  writ- 
ten pleadings  on  file,  the  conrt  or  judge,  on  due 
notice  to  the  opposite  party,  must  settie  and 
frame  the  issues  to  be  tried,  and  submit  the 
same,  togetiier  irith  tibe  evidence  9i  each  party, 
to  the  jnty,  tm  wUeb  th^  most  render  a  Ter- 
diet  Btttier  par^  may  move  for  a  new  trial, 
upon  the  same  groonds  and  errors,  and  in  like 
manner,  as  provided  in  this  Code  for  dffl  ac- 
tions. •  •        SectlaB  7710. 

Article  2,  c  2,  refwred  to  In  section  7714, 
deals  with  contests  of  wills,  and  therefore^ 
undw  this  section,  issues  of  fact  must  he 
tried  In  conformity  with  the  requirements  of 
the  Code  as  to  the  contest  of  wills,  llils  ap- 
plies to  all  Issues  of  fact  joined  in  probate 
proceedings.  If  no  jury  is  demanded,  tiie 
court  or  judge  must  t^  the  issues  joined,  and 
dthw  party  may  move  for  a  new  trial  upon 
the  aame  grounds  and  errors,  and  in  like 
manner  as  provided  in  the  Ood©  for  exnl  ac- 
tioDB.  In  this  case,  Issues  of  fact  wen  joined 
by  formal  pleadings  consisting  of  tiie  petition 
by  Keith,  the  answws  of  the  aiv^lants  and 
the  r^)ly  by  Keith.  While  not  dmomlnated 
comi^aint  answer,  and  r^ly,  respective, 
as  in  the  trial  of  the  ordinary  dvU  action, 
neverthdess  the  pleadings  an  just  as  fUrmal 
and  just  as  ^ectual  In  presaittng  the  Issues 
of  fact  Involved  therein.  Tbe  dear  meaning 
ol  the  probate  statutes  is  that,  wbm  formal 
pleadings  are  filed  presenting  Issues  of  fact 
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the  parUea  Blioiild  proceed  to  a  formal  trial, 
and,  upcm  flie  detenolnatiou  of  the  Issaes  of 
ftct  by  tbe  court,  the  aggrieved  party  may 
move  fbr  a  sew  trial  the  same  aa  In  other 


Appdlanta  contend  that,  by  reason  of  tiie 
decl8l(»iB  of  this  court  In  the  cases  of  In  re 
AntonloU'a  Estate,  and  State  ex  rel.  Hdnze 
T.  District  Court,  BQisraL.  motion  for  new 
trial  cannot  be  made  la  probate  proceedings. 
In  the  fbrmer  case  two  applications  for  let- 
ters of  administration  were  heard  together 
and  Issue  was  not  Joined  in  formal  pleadings 
as  to  uiy  fact  allied  In  either  peUtl<m.  Un- 
der these  drcunutancea,  the  case  would  not 
come  within  the  rule  as  to  Issnes  bdng  em- 
bodied within  formal  pleadings,  and  therefore 
Is  not  in  point  In  the  latter  case^  action  was 
brou^t  to  ctKnpel  relator  to  pay  to  a  receiv- 
er the  amount  of  allowances  granted  to  him 
in  an  order  allowing  his  final  account  aci  re- 
Gelrer.  The  coott  entwed  an  oidw  against 
Oie  relator  for  the  payment  of  these  allow- 
ances, ^niere  was  no  lasne  of  taxt  arising 
upon  formal  jAeadbigs,  and  the  court  h^d 
that  a  motion  which  does  not  ask  tor  a  decl< 
don  of  an  issue  ot  fact  arlidng  upon  nxmal 
pleadings  Is  not  the  subject  of  a  moUon  tor 
new  trlaL  Neither  of  the  cases  Is  inconsist- 
ent with  the  contention  here  that  a  motion 
fbr  a  new  trial  wOl  lie  by  reason  of  the  fact 
that  there  were  formal  pleadings  presenting 
Issues  of  fact. 

This  court  had  occashm  to  pass  upon  this 
auestlon  in  Re  DbtI^  Estate,  27  Hont  236, 
70  Pac  721.  After  quoting  tbe  sections  of 
the  Code  relatlTe  to  trials  of  Issues  of  fact  In 
IHwbate  proceedings  above  set  forth,  it  stated 
that— 

"ConteBti  of  this  Und  mutt  b«  conducted 
with  the  formalitiea  and  procedure  applicable 
to  ordinary  actions,  vlth  the  aid  of  all  the  court 
machinery  necessary  for  that  purpose.  If 
this  le  tbe  correct  theory— and  we  tUnk  it  is— 
then,  whenerer  an  issue  of  fact  is  made,  and 
the  trial  is  had  in  the  ordioary  way,  a  motiou 
for  a  new  trial  will  lie,  and  a  re-examinatioii 
of  the  iBBuea  may  be  had.  'It  would  be  Im- 
practicable to  enumerate  the  cases  in  which  a 
motion  for  a  new  trial  ia  appropriate  in  probate 
ivoceedinga,  but  it  may  be  stated  generally 
that  whenever  tbe  action  of  the  court  which  is 
■invoked  ia  dependent  upon  the  existence  of 
certain  extrinsic  facts  which  are  presented  to  it 
for  determination  in  the  form  of  pleadings,  and 
are  to  be  decided  by  it  in  conformity  with  the 
preponderance  of  the  evidence  offered  thereon, 
an  issue  of  fact  arisea,  which,  after  its  deci- 
sion, may  be  re-examined  by  the  court  upon 
a  motion  for  a  new  trial,*  In  re  Bauquier's 
Estate,  88  CaL  80%  26  Pac.  178,  532." 

As  a  motion  toe  a  new  trial  in  dril  actions 
can  be  made  ui>on  the  ground  of  the  insnfA- 
^eacy  of  the  evidence  to  sustain  the  vmllct 
or  Judgmoit  Uiat  the  dedslon  is  against  the 
law.  and  that  errors  in  law  occurred  upon  the 
'  trial,  so  In  probate  HHroceedings,  where  issnes 
hare  been  Joined  In  formal  pleadings,  motion 


for  new  trial  can  be  made  upon  these  grounds. 
As  these  were  the  grounds  asrigned  fcnr  a 
new  trial  In  the  motion  in  tills  case,  resptmd- 
ents  were  within  thdr  rl^ts  In  making  sndi 
a  motion. 

[4-C]  ^pellants  insist  Ibat  the  cilalma  as 
filed  wen  not  in  compliance  with  the  statute 
requiring  verification  by  the  creditor  or  snne 
one  in  fals  behalf.  The  claims  were  identical 
In  fornix  and  tfanefone  a  consideration  of  the 
one  filed  as  guardian  of  Eva  Hay  Allard, 
minor,  win  dispose  et  both  of  thou.  The 
claim  on  Its  l^ce  purported  to  be  the  claim  of 
J.  sr.  Keith,  guardian  of  Kva  May  Allard. 
The  verification  was  made  by  J<An  iM.  E^eltta 
witbout  any  refraenoe  whatever  to  his  offldal 
capacity  as  guardian.  It  Is  contended  that, 
if  this  was  intended  as  the  presentation  of 
the  dalm  of  the  minor.  It  was  Insufficient, 
because  it  does  not  purport  to  be  presented  as 
MXh,  contains  no  allegation  that  sue  is  a 
creditor  m  claimant,  and  contains  no  alBda- 
vlt  or  verification  by  her  or  purported  to  be 
made  in  her  bc3ialf.  The  requlr^nent  of  tiie 
statute  as  to  the  affidavit  is  as  follows: 

"Every  claim  which  is  due,  when  presented 
to  the  executor  or.administrator,  moat  be  sup- 
ported by  the  affidavit  of  the  elahnant,  or 
some  one  In  his  behalf,  that  the  amount  Is 
Juidtly  due,  that  no  paymenta  have  been  made 
thereon  which  are  not  credited,  and  tbat  there 
are  no  offsets  to  tbe  same,  to  the  knowledge  of 
theafllant.  •  •  •*  Section 7S26t B«v. Codes. 

Tbe  verification  omitting  tbe  caption,  vras 
fn  tbe  following  form : 

"John  M.  Keith,  whoae  foregoing  claim  Is 
berewftb  presented  to  the  administrator  of  said 
deceased,  being  duly  sworn,  saya:  That  the 
amount  thereof,  to  wit,  tbe  sum  of  eight  thon- 
aand  tour  hundred  sixty-two  and  60/100  ($8,- 
462.60)  dollaia  is  justly  due  to  said  claimant; 
that  no  payments  have  been  made  thereon 
which  are  not  credited,  and  that  there  are  no 
offsets  to  the  same,  to  the  knowledge  of  said 
affiant.  [Signed]   J.  M.  Keith. 

"Subscribed  and  awom  to  before  me  this  10th 
day  of  September,  1907.  Henry  C.  Stiff,  No- 
tary PubUc  in  and  (or  Misaoola  County,  Mon- 
tana." 

Presumably  a  minor  m^  be  Incmnpetent 
to  make  an  affidavit,  and  in  fsadb  event  there 
must  be  some  one  authorised  to  make  an  affi- 
davit in  Us  behalf.  It  is  hardly  open  to  dis- 
pute tbat  in  such  case  the  guardian  Is  Qis 
proper  person  to  make  sndi  affidavit.  2  C 
J.  321,  par.  16.  As  the  guardian  is  the  repre- 
s^tattve  of  tbe  estate,  a  claim  made  1^  him 
as  such  guaxdian  is  presumably  In  b^alf  of 
the  estate.  By  this  vwificatlai  It  appears 
that  John  M.  K^tb  is  the  Identical  person 
referred  to  as  J.  M.  Keith,  guardian,  but  the 
affidavit  Is  an  individual  affidavit  However, 
we  cannot  understand  that  there  can  be  any 
distinction  between  an  affidavit  made  by  a 
persMi  as  a  guardian  and  another  as  an  Indi- 
vidual covering  Idoitically  the  same  subject- 
matter  In  identically  the  same  form.  If  there 
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is,  it  Is  a  distinction  without  a  dliference.  In 
eltlier  case,  it  Is  the  individual  that  is  mak- 
ing the  oath,  and  It  Is  the  individual  that  is 
responsible  for  any  false  statements  contain- 
ed therein,  and  who  la  liable  for  prosecution 
for  perjury  If  perjury  lias  been  committed. 
Wade  V.  Roberta,  53  Ga.  26.  We  are  there- 
fore of  the  opinion  that  the  point  made  by 
the  appellants  that  the  affidavit  is  Insufficient 
In  the  respects  mentioned  Is  not  well  taken. 

[7J  Objection  is  also  matle  to  the  affidavit 
for  the  reason  that  the  seal  of  the  notary 
public  was  not  affixed  to  the  jurat.  However, 
It  appears  that,  at  the  time  the  afQdavit  was 
made,  the  present  statute  requiring  the  nota- 
ry public  to  affix  his  seal  to  authenticate  his 
official  acts  had  not  lieen  enacted  then,  and 
that  the  provisions  of  the  law  then  in  force 
did  not  require  him  to  authenticate  with  his 
official  seal  an  affidavit  to  be  used  in  this 
state  In  any  of  its  courts,  or  in  any  manner 
whatever.   Rev.  Codes,  §  320,  subd.  6. 

[8]  Appellants  insist  that  the  trial  court, 
sitting  as  a  court  in  probate,  had  no  Jurisdic- 
tion to  grant  the  relief  prayed  for  in  the 
petition,  for  the  reason  that  petitioner  relies 
upcKD  the  claim  of  subrogation  to  the  rights  of 
his  former  wards  that  the  right  of  subroga- 
tion is  equitable  in  its  nature,  and  that  sue* 
equitable  right  cannot  be  determined  in  a 
probate  proceeding,  but  can  be  determined 
only  In  a  proceeding  in  equity.  This  contri- 
tion Is  based  upon  a  line  of  decisions  consist- 
ently holding  that  the  district  court  sitting 
ns  a  probate  court  is  of  limited  Jurisdiction, 
and  that  its  powers  are  only  those  which  are 
expressly  granted  by  the  statute  or  necessa- 
rily Implied  to  give  effect  to  those  expressly 
granted.  It  is  uniformly  held  that  such 
power  does  not  confer  Jurisdiction  generally 
to  entertain  proceedings  to  determine  equita- 
ble questions,  but  that  such  cases  must  be 
brought  In  the  district  court  exercising  such 
equitable  Jurisdiction.  It  Is  conceded  by  all 
parties  to  this  case  that  such  is  the  general 
rule,  but  respondent  contends  that  there 
exists  a  well-defined  exception  to  that  rule  to 
the  extent  that  It  may  become  necessary  for 
the  probate  court  to  determine  an  equitable 
question  as  a  necessary  incident  to  the  carry- 
ing out  of  the  powers  expressly  granted  to 
the  probate  court. 

In  support  of  appellant£^  contention,  a 
number  of  Montana  cases  are  cited,  but  each 
one  of  them  may  he  distinguished  from  the 
case  under  conslderatioa.  In  the  case  of 
Chadwick  v.  Chadwick,  «  Mont  566,  13  Pac 
385,  an  action  was  brought  In  the  probate 
court  for  construction  of  a  will.  This  pro- 
ceeding was  brought  independently  of  any 
other  proceeding  In  the  administration  of  the 
estate,  and  therefore  the  Jurisdiction  to  hear 
the  petition  depended  upon  whether  or  not 
the  power  to  construe  a  will  was  expressly 
granted  by  the  statute.  It  was  held  that  the 
court  did  not  have  Jurisdiction  to  entertain 
such  en  action.  In  Re  Doleuty's  Estate,  53 


Mont  33,1  It  was  held  that  the  probate  court 
did  not  have  Jurisdiction  to  determine  the 
question  of  title  as  to  real  estate  l>etween  the 
estate  and  the  widow  of  the  deceased  claim- 
ing the  real  estate  adversely.  In  Davidson 
Wampler,  29  Mont  61,  74  Pac.  82,  It  was  held 
that  the  probate  court  was  not  empowMed, 
under  the  statute  as  It  then  existed,  to  au- 
thorize a  guardian  to  mortgage  the  real  es- 
tate of  his  ward.  In  State  ex  reL  Bartlett 
V.  District  Court,  18  Mont.  481,  46  Pac.  259. 
it  was  held  that  a  special  administrator  had 
no  authority  other  than  to  collect  and  preserve 
the  estate,  and  did  not  have  any  authority 
to  pay  claims.  In  State  ex  rel.  Elsenhauer  v. 
District  Court,  54  Mont  172.  168  Pac  522,  It 
was  held  that  the  probate  court  has  no  au- 
thority to  allow  a  fee  to  an  attorney  for  serv- 
ices rendered  tlie  administrator  in  the  set- 
tiement  of  the  estate,  but  that  the  matter  of 
attorney  fee  was  a  question  between  the  ad- 
mioistrator  and  the  attorney,  and  that  the 
only  function  of  the  court  In  regard  to  it  was 
the  allowance  or  disallowance  to  the  admin- 
istrator of  an  attorney  fee  paid  for  which 
credit  is  iJalmed  In  the  administrator's  final 
aocouint  In  Re  Biggins'  Estate,  15  Mont 
474,  39  Pac  506,  28  L.  R.  A.  116,  there  Is  a 
general  discussion  of  the  limitation  of  the 
Jurisdiction  of  the  probate  court,  but  it  does 
not  decide  any  specific  point  material  to  the 
determination  of  this  case.  It  Is  to  be  noted 
that  in  each  one  of  the  cited  cases  the  Juris- 
diction of  a  probate  court  was  denied,  for 
the  reason  that  In  each  case  the  relief  sought 
was  not  included  within  tlie  express  powers 
granted  the  probate  court  nor  was  It  neces- 
sarily incidental  to  the  exercise  of  sticb  ex- 
pressly granted  powers. 

[1-13]  rnie  real  question  to  be  determined 
here  is  whether  or  not  the  power  to  make 
determination  of  the  right  of  the  petitioner 
to  subrogation  was  necessarily  Implied  from 
the  fact  that  the  court,  in  the  exercise  of  Its 
probate  Jurisdiction,  does  bave  express  au- 
thority to  direct  the  payment  of  claims.  As 
a  general  proposition,  a  court  must  necessa- 
rily have  power  to  hear  and  det«inine  all 
questions  of  law  wlilch  are  necessary  to  an 
ultimate  decision  of  the  Issues  Involved. 
Ross  on  Probate  Law  and  Practice,  217.  In 
California  the  jffobate  statutes  are  substan- 
tially the  same  as  our  own,  and  in  that  state* 
a  ntmiher  of  decisions  have  been  handed 
down  illuatrating  the  right  of  the  prolHite 
court  to  consider  matters  equitable  in  nature^ 
the  determination  of  which  becomes  neces- 
sary in  the  exercise  of  the  powers  expressly 
granted.  In  the  case  of  In  re  Clary,  112  OaL 
292,  44  Pac.  568,  it  was  held  that  after  a 
decree  of  distributlcMi  the  probate  court  had 
jurisdiction  to  compel  an  accounting  from 
the  executor  to  one  of  the  heirs.  In  the  case 
of  Estate  of  Burton,  93  Cal.  450.  29  Pa&  36, 
the  question  arose  as  to  whether  or  not  the 
purchaser  of  the  rights  of  an  heir  to  land 
before  dlstribntlan  could  maintain  his  peti.- 
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tlon  In  the  probate  cotirt  for  determination 
of  his  title,  and  for  an  order  assigning  to  him 
the  share  of  his  vendor.  An  excerpt  from 
the  opinion  In  that  cRse  sets  forth  concisely 
the  theory  npon  which  such  jurisdiction  is 
vested,  as  follows: 

"It  win  not  be  denied  that  the  decree  of  die- 
tribation  and  the  order  diacbarglnK  the  execu- 
tor or  administrator  are  witliin  tiie  scope  of 
'matters  of  probate,'  in  the  sense  of  the  Consti- 
tntioD,  from  which  It  neeessarilj-  follows  that 
the  coart  mast  have  the  Incidental  power,  in 
some  mode,  to  ascertain  and  determine  who  are 
entitled,  as  distributees,  to  the  residue  of  the 
estate,  even  thongh  such  determiiiation  sboold 
inrolve  a  qnestion  aa  to  titlt  or  posseaaion  of 
real  property.** 

Tn  R0  Warner's  Estate.  6  Cat  App.  361, 
OS  Pae;  191,  It  was  held  that,  Id  a  contest  on 
a  petition  for  appointment  of  administrator, 
the  probate  conrt  had  Jurisdiction  to  deter- 
mine the  validity  of  an  antenuptial  contract 
whidh  was  inTolred,  it  being  claimed  tliat 
the  contract  was  void  because  of  fraud.  In 
the  case  (tf  In  re  Cummin's  Estate,  143  Cal. 
025,  77  Pac.  479^  It  was  h^  that  the  assignee 
of  an  allowed  creditor's  dalm  may  petition 
the  probate  court  for  payment  thereof  to 
himself.  This  involTed,  cf  course,  the  valid- 
ity of  the  asdgnment  which  is  not  wmiln  the 
general  powers  of  the  probate  court  to  de- 
termine, but  It  was  held  to  be  within  Its  Ju- 
risdiction inannndi  as  that  was  incidental 
to  the  power  of  the  court  to  order  the  pay- 
ment of  the  claim,  lliat  case,  in  prlndple,  Is 
very  similar  to  the  one  at  bar.  Other  states 
have  gone  even  tertfaer  than  the  California 
courts  in  holding  that  the  probate  court  has 
jurisdiction  to  d^rnnine  equitable  questions 
where  necessary  to  the  proper  disposition  of 
its  probate  business.  Browder  v.  Fhinney,  30 
We^  74,  70  Pac.  264 ;  Hayden  v.  Hargan, 
202  lU.  App.  644 ;  State  v.  Probate  Court,  133 
Mnn.  124, 155  N.  W.  006, 158  N.  W.  234.  This 
court,  In  considering  the  right  of  the  contest- 
ants of  a  will  to  share  in  the  estate,  sets 
forth  in  general  terms  the  Jurisdiction  of 
tbe  probate  court  to  dispose  of  qnestl<His  nec- 
essarily incidental  to  the  exercise  of  the 
powers  expressly  omferred,  in  pertinent  lan- 
guage as  follows : 

"This  argument  proceeds  npon  the  theory 
that,  though  the  district  conrt  is  one  of  general 
jurisdiction,  yet,  when  exercising  its  probate 
jurisdiction,  its  powers  are  limited  by  the  stat- 
ute from  which  they  are  derived,  and  unless 
express  aathority  can  be  found  in  the  statate 
for  the  particnlar  order,  or  part  of  it,  which 
la  called  in  question,  it  Is  void,  citing  State 
ez  rel.  Bartlett  v.  District  Court,  18  Mont. 
481,  46  Pac.  259;  State  ez  rel.  Shields  v.  Dis- 
trict Court.  24  Moot.  1,  60  Pac  489;  Bums 
V.  Smith,  21  Slont.  252,  53  Pac  742,  69  Am. 
St.  Rep.  653;  ond  State  ex  reL  Kelly  v.  Dis- 
trict Court,  25  Mont  33,  63  Pac.  717.  Spealt- 
ii^  generally,  the  soundness  of  this  proposition 
la  not  controverted.  The  foregoing  cases  fully 
support  it;  but  they  are  not  inconsistent  with 


another  proposition  of  equal  weight  and  im- 
portance; that,  though  the  jurisdiction  of  the 
court  when  exercising  Its  probate  powers  is,  in 
a  sense,  special  and  limited,  and  depends  upon 
the  statute,  yet,  by  implication,  it  also  possess- 
es all  powers  incidentally  necessary  to  an  ef- 
fective exercise  of  the  powers  expressly  con- 
ferred. Tills  must  be  the  case.  Otherwise  the 
court  would  be  unable  to  discharge  its  very 
juiportant  functions.  Touching  its  powers  In 
respect  of  executors  and  adminstrators.  the 
proper  fnnction  of  the  court  is  the  control  of 
the  devolution  of  property  npon  the  death  of 
its  owner.  All  questions  of  law  and  fact  which 
necessarUy  arise  from  the  inception  of  the  pro- 
ceeding down  to  and  including  the  distribution 
of  the  property  mnst  necessarily  fall  within 
the  purview  of  this  power  Of  control.'*  Estete 
of  Davis,  27  Mont.  4S0,  71  Pac  757. 

Atq;>lying  the  principles  of  the  dedslous 
hereinbefore  referred  to  to  the  case  under 
conslderatiMi,  can  It  be  said  tliat  the  deter- 
mination of  the  question  whether  or  not 
Keith  was  subrogated  to  the  rlghte  of  his 
former  wards  In  the  matter  of  the  claims 
In  question  could  be  had  In  a  probate  pro- 
ceeding upon  his  petition  for  an  order  di- 
recting payment  of  these  claims  to  hims^? 
Under  the  probate  statutes,  there  can  be  no 
question  whatever  but  that  It  is  within  the 
Jurisdiction,  of  the  probate  court,  In  the 
course  of  administration,  to  direct  the  pay- 
ment of  claims  that  have  been  allowed 
against  the  estate.  Xt  Is  certain  that  it  can- 
not direct  the  payment  of  an  allowed  claim 
unless  It  is  advised  as  to  whom  the  payment 
of  that  claim  should  be  made.  If'  there  is 
no  dispute  as  to  the  title  of  the  claim  as 
between  the  one  to  whom  It  Is  allowed  and 
the  one  who  asks  for  Its  payment,  as  In  tills 
case.  It  would  seem  to  this  court  that  there 
could  be  no  question  but  that  the  court 
could,  in  the  exercise  of  ite  granted  powers, 
determine  that  the  claim  should  be  paid  to 
the  one  claiming  title  thereto.  In  case  there 
is  a  substantial  dispute  between  two  or 
more  claimants  as  to  the  tltl^  a  dlffraoit 
question  would  be  presented,  whlcb  we  do 
not  decide  at  this  tbne.  In  Uila  caae,  the 
probate  court  would  be  within  Its  jurisdic- 
tion In  determining  wheQier  or  not  Keith 
was  subrogated  to  the  rights  ot  its  former 
wards  and  entitled  to  an  order  directing 
payment  of  the  claims  to  bim. 

[14]  It  Is  nzged  by  appellants  that  the 
determination  of  this  question  in  the  |m>- 
bato  proceeding,  prevmte  a  taeartng  on  Ow 
equitable  deftoses  that  mli^t  be  made  to  Ills 
claim  of  BUtHvg^lon.  As  between  K^th  and 
the  estate,  there  ooold  be  no  eqnitable  de- 
fenses because  the  obligatlone  were  unequiv- 
ocal promissory  notes  which  had  beoi  al- 
lowed by  tiie  adminlBtrator  and  approved 
by  the  Judge ;  the  consideration  tat  the  notes 
was  undispated,  and  the  obllgatkm  of  ttia 
makers  of  the  notes  unquestlcmed.  lAere 
could  be  no  equities  as  between  the  former 


Digitized  by 


700 


201  PAOIFIO 


BEPOBXEB 


(Mont. 


wards  and  K^tb,  because  theore  had  been  a 
full  and  complete  settlement  between  him 
and  them,  as  herdnaftei  set  forth,  whereby 
they  had  received  everTthlng  tetm  him  that 
under  the  decree  of  the  court  they  wwe  en- 
titled to  receive,  by  which  settlemoit  all 
tb^  Interest  In  the  notes  was  necessarily 
extinguished. 

[IS]  Appellants  also  urge  that  K^th 
should  not  be  entitled  to  recover  in  this  pro- 
ceeding because  of  laches  consisting  of  his 
failure  to  make  more  prompt  settl^ent  of 
his  guardianship  accounts,  and  also  to  take 
action  sooner  in  the  court  to  have  his  claim 
paid.  His  delays  in  settlement  of  his  guard- 
ianship accounts  are  immaterial  as  between 
him  and  the  estate  of  the  deceased,  and  even 
though  there  may  have  been  unreasonaUe 
and  inexcusable  delays  in  his  accounClDg  as 
guardian,  yet,  a  full  and  complete  settle- 
ment having  been  made  by  him  with  h& 
former  wards,  it  must  be  held  that  such 
settlement  is  a  satisfaction  of  all  his  obli- 
gations to  them.  So  far  as  any  laches  in 
taking  action  in  the  court  to  have  his  daim 
paid  is  concerned,  we  are  unable  to  see 
wherein  the  obligatlui  rested  upon  him  to 
take  such  action  at  all.  The  obligation  to 
settle  the  estate  and  pay  the  daims  rested 
upon  the  administrator,  and  while  the  owner 
of  the  claim  may  take  acthm  to  expedite 
payment  of  his  claim  where  there  has  been 
unreasonable  delay  In  the  administration, 
yet  that  is  not  obligatory  upon  him,  but  he 
has  a  right  to  assume  that  the  administrator 
will  pay  claims  in  the  due  course  of  admin- 
istration'when  the  estate  is  In  a  condition 
for  such  payment. 

[IS]  Appellants  also  contend  that  Keith 
was  not  entitled  to  subrogation  on  the 
merits.  The  facts  are  undisputed  that 
Keith,  as  guardian  of  his  former  wards  from 
whose  funds  he  made  tl^  loans  evidenced  by 
the  promissory  notes,  made  full  and  com- 
plete settlement  with  his  wards,  turning 
over  to  them  cash  In  lieu  of  these  notes.  By 
that  settlement  the  wards  received  all 
moneys  and  property  which  they  were  en- 
titled to  receive  from  him  as  guardian,  and 
therefore  it  is  inconceivable  that  they  could 
have  any  further  interest  In  or  claim  to  the 
notes.  They  cannot  receive  from  their 
former  guardian  cash  In  lien  of  the  notes 
and  at  the  same  time  claim  the  notes.  Their 
claim  to  the  notes  was  extinguished  by  the 
payment  to  than  of  tiie  money  for  whidi 
the  notes  were  glvcxi.  Sudi  settlement,  how- 
ever, did  not  destroy  the  notes  nor  extin- 
guish the  claim  that  had  been  allowed 
against  the  estate  of  the  deceased.  The 
estate  oould  have  no  interest  or  concern  In 
the  ownership  of  the  notes,  for  It  could  make 
no  difference  to  it  to  whom  the  payment  was 
made,  provided,  however,  that  it  did  not 
make  payment  to  the  wrong  iwrson,  and 
fbuNbj  Incur  the  dangw  of  being  obliged  to 


pay  the  dalms  twice.  The  Interest  of  the 
minors  was  extinguished,  and  the  notes  were 
still  in  full  force  and  effect  as  against  the 
makers  thereot  The  title  must  liave  been 
lodged  In  some  one,  and  under  the  dicnm- 
stances  no  one  eonid  bave  any  interest  in 
them  exc^  Keith,  who  had  turned  over  to 
hia  wards  money  Instead  of  the  notes  apm 
the  latter  being  rejected  by  them.  It  he  had 
been  required  to  surrender  the  notes  to  the 
wards  after  having  made  settlement  with 
them,  they  would  have  received  the  $15,000 
with  interest  twicer  while  be  would  have 
been  compelled  to  make  payment  nt  Ibat 
amount  twice,  which,  from  any  standpoint, 
would  be  unjust  and  inequitable. 

The  principle  of  subrogation  is  intended 
to  relieve  against  Just  such  inequltiee  as 
this  would  be.  Upon  making  payment  to 
his  wards  of  cash  in  lieu  of  the  notes  repre- 
senting money  of  his  wards  wbldi  he  had 
loaned,  he  was  entitled  to  an  assignment 
to  him  of  the  notes,  but  the  assignment  was 
not  made.  The  law,  by  the  rule  of  subroga- 
tion, supplies  the  defect,  and,  In  principle, 
says  that,  even  though  a  formal  assignment 
was  not  made,  yet,  as  in  equity  and  good 
conscience  the  law  will  not  permit  one  party 
to  be  benefited  by  a  double  exaction,  so  wHl 
it  not  require  the  other  party  to  suffer  the 
penalty  of  double  exaction.  It  will  treat 
the  transaction  the  same  as  though  that  was 
done  which  should  have  been  done,  and  hold 
that  Keith  shall,  by  the  right  of  subrogation, 
be  held  to  be  the  owner  of  the  notes. 

[17]  Appellants  urge  that  sub  rogation 
should  not  be  allowed  In  tliis  case  because 
Keith  made  an  unwarranted  investment  of 
his  wards'  funds  by  loaning  them  to  indl- 
vlduala  without  an  order  of  the  court,  and 
was  compelled  to  account  for  such  funds, 
and  therefore  does  not  come  Into  court  with 
clean  hands.  They  dte  several  cases  to  that 
effect,  but  those  cases  seem  to  be  based  upon 
the  prindple  that  one  acting  in  a  fiduciary 
relation,  making  unwarranted  investment  of 
the  funds  of  the  beneficiary,  cannot  reap  a 
profit  by  reason  of  his  wrongdoing  or  place 
himself  in  a  more  advantageous  posltlcm  by 
reason  of  his  perpetration  of  a  fraud.  Row- 
ley V.  Towsley,  63  Iflch.  329,  19  N.  W.  25; 
Bank  v.  {Jnlted  States,  148  U.  S.  S73,  13  Sup. 
Ct  702,  37  I*.  Ed.  564;  Ouckenhelmer  v.  Ange- 
vine,  81  N.  T.  805;  Brown  v.  Sheldon  State 
Bank,  139  Iowa.  83,  117  N.  W.  293.  But  no 
one  of  these  cases  goes  to  the  extent  of  hold- 
ing tliat  such  a  person  would  not  have  an 
interest  In  the  unwarranted  investment  to 
the  extent  of  relmbursemeat  for  moneys  ex- 
pended by  him  In  accounting  therefor.  We 
believe  the  general  rule  to  be  tbat  when  one 
acting  In  a  representative  or  fidndary  ca- 
padty  uses  his  own  funds  to  satisfy  an  ob- 
ligation for  the  braeflt  of  his  trust,  lie  is 
subrogated  to  the  rights  of  bis  prlndpal 
against  others  primarilr  liable^  end  that 
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such  general  rule  la  applicable  In  tbls  case. 
37  Gyc.  439.  440,  442;  Smith  t.  Moore,  109 
S.  C.  196,  95  S.  E.  SSI ;  Franzell  t.  Franzen* 
153  K7.  171,  164  S.  W.  912;  Busnirk  v. 
Sanders,  70  W.  Va.  363,  73  S.  E.  937 ;  Flow- 
ers V.  Reeee,  92  Ark.  611,  123  S.  W.  773; 
Earle  v.  Coberly,  66  W.  Va.  163,  64  S.  E. 
628,  17  Ann.  Caa  479. 

[18,  19]  It  is  urged  that  the  claim  should 
not  be  allowed  for  the  reason  that  the  de- 
ceased was,  at  the  time  of  signing  the  notes, 
an  Indian  and  a  ward  of  the  government, 
and  that,  as  8U<^,  she  conld  do(  bind  herself 
to  pay  the  notes  unless  they  were  executed 
and  approved  in  accordance  with  the  re- 
quirements of  the  United  States  Complied 
Statutes  1916.  |  4087,  reading  as  foUowa: 

"No  agreement  sbaU  be  made  by  any  person 
with  eny  tribe  of  Indlami,  or  individual  Indiana 
not  citizens  of  the  United  States,  for  the  pay- 
ment or  delivery  of  any  money  or  other  tbing 
of  value,  In  present  or.  in  prospective,  or  for 
the  granting  or  procuring  any  privilege  to 
him,  or  any  other  person  in  consideration  of 
services  for  said  Indians  relative  to  their  lands, 
or  to  any  claims  growing  out  of.  or  in  refer- 
ence to,  annuities,  installments,  or  other  mon- 
eys, dalms,  demands,  or  thing,  under  laws  or 
treaties  with  the  Uzdted  States,  or  official  acta 
of  any  officers  thereto,  or  in  any  way  connected 
with  or  due  from  the  United  States,  unless 
such  contract  or  sgreement  be  executed  and 
approved  as  follows: 

"First  Such  agreement  shall  be  in  writing, 
and  a  duplicate  of  It  delivered  to  each  party. 

"Second.  It  shall  be  executed  before  a  Judge 
of  a  court  of  record,  and  bear  the  approval 
of  the  BecretaiT  of  the  Interior  and  Conunls- 
sioner  of  Indian  affairs  Indorsed  upon  it. 

"Third.  It  shall  contain  the  names  of  all 
parties  in  interest,  their  residence  and  occupa- 
tion; and  if  made  with  a  tribe,  by  their  tnbal 
authorities,  the  scope  of  Authori^  and  the  rea- 
son for  exercising  that  anthori^,  shall  be  gives 
specifically. 

"Foartb.  It  shall  state  the  time  when  and 
place  where  made,  the  particular  purpose  for 
which  made,  the  special  thing  or  things  to  be 
done  under  it,  and,  if  for  the  collection  of 
money,  the  basis  of  the  claim,  the  source  from 
which  it  is  to  be  collected,  the  disposition  to 
be  made  of  it  when  collected,  the  amount  or 
rate  per  centum  of  the  fee  in  all  cases;  and  if 
any  contingent  matter  or  condition  constitutes 
a  part  of  the  contract  or  agreement,  it  shall 
be  apecificslly  set  forth. 

"Fifth.  It  shall  bave  a  fixed  limited  time  to 
run  which  shall  be  distinctly  stated. 

"Sixth.  The  judge  before  whom  such  contract 
or  agreement  is  executed  shall  certify  officially 
the  time,  when  and  place  where  such  contract 
or  agreement  was  executed,  and  that  it  was  in 
his  presence,  and  who  are  the  interested  par- 
ties thereto,  as  stated  to  him  at  the  time;  the 
parties  present  makliv  the  same;  the  source 
and  extent  of  authority  claimed  at  the  time  by 
the  contracting  parties  to  make  the  contract 
or  agreement,  and  whether  made  in  person  or 
by  agent  or  attorney  of  either  party  or  par- 
ties. 

"All  contracts  or  agreements  made  in  viola- 
tion of  this  section  shall  be  null  and  void,  and 


all  money  or  other  thing  of  value  paid  to  any 
penon  by  any  Indian  or  tribe,  or  any  one  else, 
for  or  on  his  or  their  behalf,  on  account  of  such 
services,  in  ezceaa  of  the  amount  approved  by 
the  Commissioner  and  Secretary  for  such  serv- 
ices may  be  recovered  by  suit  in  the  name  of 
the  United  States  in  any  court  of  the  United 
States,  regardless  of  the  amount  in  controver- 
sy; and  one-halt  thereof  shall  be  paid  to  the 
person  suing  for  the  same,  and  the  other  half 
shall  he  paid  into  the  treasury  for  the  use  of 
the  Indian  or  tribe  I9  or  for  whom  it  was  so 
paid." 

It  la  unqueatloiied  that  the  notes  Mrere  not 
executed  and  apiB*oved  in  accordance  with 
the  requirements  of  this  statute,  and  ap- 
pellants insist  that  by  reason  thereof  they 
absolutely  void  and  nmaiforceable.  It 
Is  to  be  noted  that  the  statute  limits  the 
kind  of  contracts  to  be  executed  by  Indians 
to  contracts  which  must  be  executed  and 
approved  in  accordance  with  t2is  statute, 
namely:  Gcmtracts  involving  "services  for 
said  Indians  relative  to  their  lands,  or  to 
any  claims  growing  out  oi,  or  in  reference 
to  annuities.  Installments,  or  oOtor  moneys, 
claims,  dmanda,  or  thing,  under  laws  or 
treaties  with  the  United  States,  or  official 
acts  ^  any  offloers  thereof,  or  in  any  way 
connected  with  or  due  frmn  the  United 
States."  Api>ellants  have  dted  a  number  of 
cases  in  support  of  their  c(»itentlon,  bnt  It 
is  sufficient  to  say  that  In  each  one  of  the 
cited  cases  it  appears  that  the  contract  In- 
volved was  one  relating  to  some  one  of  the 
matters  above  set  forth.  In  the  case  at  bar 
the  notes  had .  nothing  whatever  to  do  with 
any  of  the  items  mentioned  In  this  statute. 

In  the  case  of  Postoak  v.  Lee,  46  Okl.  477, 
149  Pac.  166,  the  court  gives  what  we  con- 
ceive to  be  a  proper  lnterpretati<Hi  of  this 
statute,  in  the  following  language: 

"It  is,  however,  contended  by  the  plaintiff  In 
error  that  Jack  Postoak  had  no  right  to  enter 
into  this  contract  because  he  was  a  full-blood 
Mississippi  Choctaw  Indian.  This  contention 
is  not  well  taken.  The  fact  that  one  of  the 
parties  to  the  contract  was  a  full-blood  Indian 
did  not  fneapadtate  him  or  impair  bis  right  to 
enter  into  this  contract.  He  had  tiie  same 
right  as  other  persona  to  make  contracta  gen- 
erally. The  only  restriction  on  this  right  pe- 
cuhar  to  an  Indian,  was  in  regard  to  contracts 
affecting  his  allotment.  These  he  could  not 
make  without  the  consent  and  approval  provid- 
ed by  law.  The  contract  above  set  out  was 
not  within  the  restricted  dass." 

There  can  be  no  question  bnt  that  Indians, 
imless  prohibited  by  this  statute,  may  make 
valid  contracts.  22  Cyc  116.  In  our  <^lnlon, 
this  statute  Is  insufficient  to  reach  a  case 
such  as  this  (Smith  &  Steele  v.  Martin,  28 
OkL  836,  115  Pac.  866;  Qnm  v.  Tribe,  233 
U.  S.  588,  34  Sup.  Ct.  706.  68  L.  Ed.  1093), 
and  therefore  It  must  be  held  that,  even 
though  Louise  Stinger  was  an  Indian  and  a 
ward  of  the  government,  yet  she  had  the 
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right  to  sign  a  promissory  note  such  aa  the 
ones  In  gaesticm  which  did  not  Involve  the 
property  rights  mentioned  In  the  cited 
fltatnte. 

[29]  It  Is  also  urged  that  this  dalm  can- 
not be  allowed  against  the  estate  for  the 
reason  that  deceased  was  merely  an  accom- 
modation maker,  and  that  the  principal 
debtor  was  released  by  Keith's  failure  to 
bring  action  against  blm  within  the  time 
limited  bj  the  statute  of  limitations.  It  is 
undisputed  that  she  did  not  sign  on  tbe  back 
of  the  note  as  an  indorser^  but  that  she 
signed  the  note  on  Its  face  as  a  maker,  the 
same  as  the  others.  Tbe  evidence  Is  con- 
tradictory as  to  whether  or  not  she  was  an 
accommodation  maker,  bnt  that  Is  immate- 
rial, .  She  was  one  of  the  makers  d  the  note, 
and  she  was  primarily  liable  for  its  payment, 
even  though  an  acc(nnmodetion  maker. 

[21]  The  fact  that  the  statute  of  limita- 
tlmis  was  allowed  to  run  as  against  Loutse 
Stinger's  comalcers  did  not  jirejndice  ber  or 
ber  estate  any*  as  bar  or  Its  right  to  relm- 
bursonent  from  the  principal  debtor  does 
not  depend  on  tbat  tect.  The  limitation  of 
any  action  by  her  or  It  against  the  priiudp&I 
d^tor  would  omnmenoe  to  run  firom  tbe 
date  that  she  or  It  paid  tba  notes,  and  not 
before.  Spenoer  on  Suretysh^  pars.  119, 
122, 124, 164,  U5, 166;  Oppman  t.  Stelnbren- 
ner,  17  Mont.  360,  42  Fac.  lOUS;  Northwest- 
em  Nat  Bank  v.  Opcxa  House  Go,  23  Mont. 
1,  67  Fac.  440. 

Tbe  order  granting  tbe  motlxm  for  new 
trial  Is  affirmed. 

Affirmed. 

BRANTLT,  O.  7.,  and  COOPER.  HOLLO- 
WAY,  and  OALE^,  7J..  concur. 


METTLER  v.  AMES  REALTY  CO. 
(No.  4475.) 

(Supreme  Goart  of  Montana.   Oct.  24,  1921.) 

1.  Watan  and  water  oosrtee  «=:>42— Com  non- 
law  Aoctrise  of  rlparlaa  rights  stated. 

Under  tbe  commoD-law  doctriae  of  riparian 
rights,  the  right  to  the  use  and  flow  of  waters 
of  a  stream  is  an  inherent  incident  to  the  own- 
ership of  the  riparian  lands,  a  right  annexed  to 
the  soil,  not  as  an  easement  or  appurtenance, 
bat  as  a  part  and  parcel  of  the  land  itself,  and 
fa  not  created  by  nse  or  affected  by  disuse. 

2.  Waters  and  water  oourses  «=>42— Under 
eonnon  law  the  right  of  eaeh  proprietor  Is 
qnalllM  by  corresponding  rights  of  others 
span  sane  strean. 

Under  common-law  doctriae  of  riparian 
rights,  every  riparian  propriet<»  npon  the  same 
stream  has  the  same  right  of  reasonable  nee; 
the  rights  of  eadi  being  qualified  by  the  cor- 
responding r^hts  of  the  others. 


3.  Waten  and  water  oourses  «=»39— "Ripa- 
rian" and  "littoral"  defined. 

A  riparian  proprietor  is  one  whose  land 
borders  upon  a  natural  stream  or  through 
whose  land  such  stream  flows;  the  term  "lit- 
toral"  being  used  to  characterise  lands  border- 
LDg  Upon  a  lake  or  the  sea. 

{Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Uttoral 
and  Agnatic  Rights,  Biparian.] 

4.  Waters  and  water  oonrses  ^a47-4llpariaa 
owner  oannot,  under  oonnon-law  dootriBS^ 

divert  water  to  nonriparian  lands. 
Under  tbe  common-law  doctrine  of  riparian 
rights,  a  riparian  owner  cannot  divert  to  non- 
riparian  lands  the  water  which  he  has  the  right 
to  use  upon  riparian  lands. 

5.  Water*  and  water  oearsaa  ^144— c'Appm- 
prlattoa"  nay  axtead  te  use  on  aoariparian 
laad. 

The  doctrine  of  appropriation  extends  the 
right  to  tbe  use  of  water  flowing  in  a  natural 
stream  to  riparian  and  nonriparian  lands  alike, 
and  sanctiooa  tbe  right  of  an  appropriator  to 
the  use  of  the  water  to  tbe  exclusioo  of  ri- 
parian proprietors  and  junior  appropriators, 
if  the  entire  flow  of  the  stream  baa  been  ap- 
propriated by  bun;  the  only  limitations  upon 
the  extent  of  his  api>ropriation  being  bis  needs 
and  facilities  for  use. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Appro- 
priate, Appropriation.] 

6.  Waters  and  water  oounes  «=»140^Kpe- 
rlorlty  of  right  dependent  on  priority  of  ap- 
propriation. 

Under  the  doctrine  of  appropriation,  prior- 
ity of  appropriation  confers  superiorly  oE 
right  without  reference  to  the  character  of  the 
use,  whether  natural  or  artificial. 

7.  Waters  and  water  courses  «»I44— Oootrino 
of  appropriation^  and  not  oomnon-law  doc- 
trine of  riparian  rights,  obtains  In  Montana. 

In  view  of  Const,  art  3,  S  16,  and  the  his- 
tory of  water  right  legislation,  and  in  view  of 
tbe  necessity  for  artificial  irrigation  within  the 
state,  owner  of  nonriparian  land  may  by  prior- 
ity ot  appropriation  acquire  the  right  to  oso 
all  of  the  water  of  a  stream  if  necessary  to  his 
use  and  if  actually  used  by  bim  for  a  lawful 
purpose,  regardless  of  whether  the  water  ia 
used  for  natural  or  artificial  purposes;  tiu  doc- 
trine of  appropriation,  and  not  tbe  common-law 
doctrine  of  riparian  rights,  obtaining  in  Mon- 
tana. 

8.  Waters  and  water  oonrsss  «s>l27— Use  of 
waters  flowing  In  natural  strsams  ssbjeot  ts 
state  regolatlon  and  control. 

An  appropriator  derives  bis  ri^t  from  th« 
state,  and  not  from  tbe  national  government; 
the  use  of  waters  flowing  in  natural  stream  be- 
ing subject  to  state  regulation  and  control. 

9.  Waters  and  water  oonrses  ^>I30— Right  of 
appropriation  not  oonflnsd  to  waters  flewlag 
in  streams  npon  pnUlo  lands. 

The  right  to  appropriate  water  is  not  con- 
fined to  waters  flowing  in  streams  on  poblie 
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land,  bot  maj  b*  m^e  from  a  Btnam  flowing 
tluouffh  privately  owned  land  bj  invoking  tbe 
aid  of  eminent  domain  proceedinga,  if  nw- 
essaiy,  under  Conit  art,  8, 1 16. 

10.  Waten  mad  watar  ooartet  4s»l33— Gov- 
•raaiaBt  to  aoqulra  watar  right;  mast  aiaka 
aypraprlatloa  In  saaia  nanaor  u  intfivldaal. 
The  United  States  government,  to  acquire 
the  right  to  the  nee  of  waters  flowing  in  na- 
tural streams,  must  make  an  appropriation  In 
compliance  with  the  laws  (Mf  the  state  in  the 
same  manner  as  an  indiridaaL 

Appeal  from  IMstrlct  Oonrt,  Lewis  and 
Clark  Connt7;  W.  H.  Poorman,  Judge; 

Actira  by  Anna  B.  Uettler  against  the 
Ames  Realty  Company.  From  Judgment  of 
dismissal  and  from  order  denying  an  injunc- 
tion, plaintiff  appeals.  Judgment  and  order 
affirmed. 

F.  U.  Mettler,  at  Hdena,  for  appellanL 

HOLLOWAY.  J.  Prickly  Pear  creek,  a 
tributary  of  tbe  Missouri  river,  flows  through 
agricultural  lands  belonging  to  the  plaintiff, 
and  for  many  years  plalntifl  and  h«  iH^ede- 
cessors  in  interest  have  used  sucb  amount  of 
tile  waters  flowing  In  the  cre^  as  was  neces- 
sary for  household  purposes  and  watering 
live  stock.  The  ddondant  company  also 
owns  agricnltural  lands  In  the  same  vidnity, 
and,  by  virtue  of  an  appn^riatkm  boretofore 
made.  Is  entitled  to  use  the  waters  from  the 
same  creek  for  Irrigatlm  pnrposes.  Origl- 
nally  defendant  diverted  the  waters  used  by 
it  at  a  point  on  the  creek  below  plaintiff's 
ranch,  but  on  May  2,  1919,  it  changed  the 
place  ot  diversion  to  a  point  on  the  creek 
above  plalntifTs  lands,  and  since  fben  has 
conveyed  all  of  the  waters  of  the  creek 
around  and  away  from  plaintiff's  ranch  and 
upon  its  own  lands,  ther^y  depriving  plain- 
tiff of  any  use  of  the  waters  during  the  irrl- 
gatlon  season  of  each  year,  and  threatois  so 
to  conttnne  diverting  and  using  the  water. 
These  facts  are  set  forth  somewhat  more  in 
detail  In  Uie  complaint,  ixpoa  whldi  an  In- 
junction pendente  lite  and  a  permanoit  In- 
junction after  trial  was  sought 

The  lower  court  sustained  a  gennral  de- 
mnzm  to  the  oomplalnt  and  denied  the  ap- 
pllcatlon  for  a  temporary  injunction.  Plain- 
tiff elected  to  stand  upon  her  pleading,  suf- 
fered a  Judgment  of  dlamlgsal  to  be  altered, 
and  appealed  ther^!rcmi  and  from  the  order 
denying  the  InJunctUm. 

Plaintiff  does  not  claim  that  she  has  ap- 
propriated any  of  the  vrmteiu  ot  Prit^ly  Pear 
creek,  and  does  not  oomplain  that  defendant 
diverted  more  water  than  the  anunmt  ot  Its 
appropriattoB. 

11,2]  It  la  axlomatle  ttiat,  if  plaintiff  Is 
not  mtltled  to  have  tbe  waters  of  Prickly 
Pear  creek  flow  down  Its  natural  diannel 
through  her  land,  she  la  not  Injured  by  the 


acts  of  the  defendant  in  changing  the  place 
of  diversion,  and.  If  not  Injured,  she  cannot 
complain.  But  It  Is  urged  vigorously  that,  be- 
cause of  the  r^tlve  situation  of  her  land 
and  the  creek  and  her  ready  access  to  the 
water,  plaintiff  is  entitled  to  assert  Hie  com- 
mon-law doctrine  ot  riparian  rights  under 
which  every  proprietor  of  land  on  the  bank 
of  a  natural  stream  has  an  equal  right  to 
have  the  waters  of  the  stream  continue  to 
flow  In  its  natural  course  as  It  was  wont  to 
do^  without  diminution  in  quantity  or  de- 
terioration In  quality,  except  so  far  as  either 
of  these  conditions  may  be  affected  by  the 
reasonable  use  of  the  waters  by  upper  ri- 
parian proprietors.  Under  that  doctrine  the 
right  to  the  use  and  flow  of  the  waters  of  a 
stream  Is  an  inherent  Incident  to  the  owner- 
ship of  riparinn  lands,  a  right  annexed  to  the 
soil,  not  as  an  easement  or  appurtenance,  but 
as  part  and  parcel  of  the  land  Itself  (Smith 
V.  Dennlff,  24  Mont  20,  60  Pac  396,  81  Am. 
St  Rep.  408),  and  It  follows  from  the  very 
nature  of  the  right  that  it  Is  not  dependent 
upon  user  to  any  extent  Use  does  not  create 
It  and  disuse  cannot  affect  it  adversely.  If 
the  riparian  proprietor  does  not  care  or  need 
to  use  the  waters,  he  still  has  the  right  to 
have  them  flow  in  their  accust<Hned  channel 
(Lux  T.  Haggln.  69  CaL  255.  4  Pac.  919,  10 
Pac.  674),  though  he  cannot  Insist  upon  an 
absolute  and  exclusive  right  to  the  flow  of 
all  the  waters  In  the  stream,  for  every  such 
riparian  proprietor  upon  the  same  stream 
has  the  same  right  of  reasonable  use,  and  the 
right  of  each  Is  qualified  by  the  corresponding 
rights  of  the  others.  (McEvoy  v.  Taylor,  56 
Wash.  357,  105  Paa  851,  26  L.  R.  A  [N.  S.] 
222).  As  between  riparian  right  claimants, 
the  use  of  water  for  the  so-called  natural 
purposes,  household  and  domestic  use,  drink- 
ing and  watering  live  stock,  is  held  to  be  par- 
amount to  artificial  uses,  irrigation  and  oth- 
er Industrial  purposes.  Smith  v.  OorUt,  116 
Cal.  S87,  48  Pac.  720. 

[9,  4]  Some  confuslcsi  baa  arisen  over  the 
pn^iier  use  of  the  term  "riparian,"  but  there 
cannot  be  any  occasion  for  it  A  riparian 
proprietor  la  one  wbose  land  borders  upon  a 
natural  stream  or  througli  whose  land  it 
flows.  Black's  Law  Dlctimary.  The  tmn 
"littoral"  is  used  to  diaracterize  lands  bor- 
dering upon  a  lake  or  the  sea.  Bouvler's  Law 
Dictionary.  Under  this  doctrine  (uie  who 
does  not  own  any  land  adjoining  upon  a 
stream  cannot  claim  riparian  rltfits  and  a 
r^forlan  owner  cannot  exercise  such  rls^ts 
In  respect  to  lands  which  are  not  riparian. 
In  other  words,  he  cannot  divert  to  nonri- 
parion  lands  the  watw  whk-n  he  has  a  right 
to  use  upon  riparian  lands.  Crawford  Go.  v. 
Hathaway.  67  Neb.  325.  03  N.  W.  781,  60  U 
B.  A  880,  108  Am.  St  Rep.  «47. 

(6,  •]  The  doctrine  ot  iU)propriaU<m  ex- 
tends the  right  to  the  use  ot  the  watm  flow- 
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ing  In  a  natural  stream  to  riparian  and  non- 
riparian  lands  alike  (Long  on  Irrigation,  { 
125),  and  it  la  Immaterial  whether  the  lands 
to  which  the  waters  are  applied  are  wltiiln 
or  without  the  watershed  of  the  stream  from 
which  the  waters  are  taken  (l  Wlel  on  WatCT 
Rights,"  i  353).  Furthermore,  this  doctrine 
sanctions  the  right  of  an  approprlator  to  the 
use  of  all  the  waters  of  a  stream,  to  the  ex- 
clusion of  riparian  proprietors  and  junior 
approprlators,  if  the  entire  flow  of  the  stream 
has  be^  appropriated  by  him  (Long  on  Ir- 
rigation, i  132),  and  the  only  limitations  im- 
posed upon  the  extent  of  bis  appropriation 
are  hla  needs  and  facilities  for  use.  If  his 
needs  exceed  the  capacity  of  his  distributing 
system,  tiien  the  capacity  of  his  means  of 
diversion  measures  the  extent  of  his  right 
If  the  capacity  of  his  distributing  system  ex- 
ceeds his  needs,  then  his  needs  limit  the  ex- 
tent of  his  appropriation.  Bailey  v.  Tlntln- 
ger,  45  Mont  154, 122  Pac.  675.  Another  rule 
pecijllar  to  the  doctrine  of  appropriation  as 
distinguished  from  the  doctrine  of  riparian 
rights,  finds  expression  In  the  maxim,  "B^rst 
la  time,  first  In  right,"  or,  in  other  words, 
priority  of  appropriation  confers  superiority 
Of  right  a  Wlel  on  Water  Rights,  S  299),  and 
that,  too,  without  refermce  to  the  character 
of  the  use,  whether  natural  or  artificial  (Id. 
i  378). 

In  California  a  dual  system  of  water  right 
law  has  been  recognized  almost  from  the 
time  of  the  first  settlemrait  after  the  gold 
discoveiy.  The  common-law  doctrine  of  ri- 
parian rights,  modified  from  time  to  time  to 
salt  natural  cmdltlonB,  has  been  ai^lled 
whereTer  the  lands  have  been  reduced  to  pri- 
vate ownership,  except  as  against  rights  ac- 
quired by  prior  appropriation  while  the  lands 
were  a  part  of  the  public  domain;  and 
the  doctrine  of  appropriatlcm  bas  heea  ap- 
plied to  waters  upon  the  lands  belraglng 
to  the  state  or  to  the  United  States.  The 
Galtfomla  role  has  been  followed,  in  whole 
or  In  part,  by  Oreg<Hi,  WasbJngtoii,  North 
Dakota.  South  Dakota,  Netnraaka,  Kansas. 
Oklahoma,  and  Texas.  Oolorado  early  re- 
jected the  common-law  doctrine  as  vusult* 
ed  to  the  natural  condltlcras  In  that  state 
and  adopted  the  doctrine  of  appr^priadon  as 
providing  the  only  meana  for  securing  the 
rl^t  to  use  watw  for  as^cnltnral,  mining, 
and  othOT  beneficial  purposes,  and  that  rule 
has  been  followed  generally  in  Arisona,  Ida- 
ho, New  Mexico,  Utah.  Wyoming,  and  In  Ne- 
vada dnce  the  detiMon  la  Tanedckle  t.  Balnea, 
7  Nev.  249,  was  ovomled  in  Jones  Adams, 

19  Nev.  TS,  e  Pac:  442,  8  Am.  St  Bep.  788, 
and  In  Bmio  S.  M.  &  B.  Works  v.  Stevensw, 

20  Ner.  260,  21  Pae.  817,  4  U  B.  A.  00;  18 
Am.  St  B^.  864. 

Controversies  between  approprlators  and 
riparian  proprietors  without  appropriations, 
have  given  rise  to  almost  endless  Uttga- 
tlon  In  the  Western  States.  Numerons  cas- 


es before  the  courts  of  last  resort  are  cit- 
ed and  analyzed  somewhat  In  Long  on  Irri- 
gation (2d  Ed.)  and  Wlel  on  Water  Rights 
(3d  Ed.),  and  no  useful  purpose  would  be 
served  by  further  reference  here.  It  is  to 
be  observed  that  in  applying  the  doctrine  of 
riparian  rights  the  Supreme  Court  of  Cali- 
fornia proceeded  upon  the  theory  that  the 
United  States,  as  the  original  owner  of  the 
public  lauds  and  the  streams  bordering  up- 
on or  Sowing  through  them,  had  the  common- 
law  rights  of  a  riparian  proprietor;  that 
whenever  a  grant  of  public  riparian  lands 
was  made  without  reservation,  the  patentee 
succeeded  to  the  same  riparian  rights  which 
the  United  States  had  enjoyed ;  and  that  any 
right  acquired  by  approprlatlou  of  water  on 
public  land  was  founded  In  grant  from  the 
United  States  in  virtue  of  the  congressional 
enactments  of  1866,  1870,  and  later  statutes. 
On  the  other  hand,  the  courts  affirming  the 
Colorado  doctrine  have  proceeded  upon  the 
theory  that  the  use  of  water  in  natural 
streams,  whether  iqion  puUic  or  private 
lands,  is  subject  to  state  r^ulatloD  and  otm- 
trol;  that  In  respect  to  pnUlc  and  private 
I7  owned  lands  lying  In  the  same  state  Uie 
United  States,  as  landowner,  has  no  greater 
rights  than  the  Indlvidnal  landowner;  that 
the  common-law  doctrine  of  riparian  r^ts 
Is  nnsnlted  to  the  conditions  prevaiUng  in 
the  arid  or  semlarid  states  of  the  Rocky  Moun- 
tain region,  and  for  that  reason,  never  pre- 
vailed, or,  if  ever  recognized,  was  thereafter 
repudiated,  and  therefore  neither  the  United 
States  nor  the  patentee  has  such  rights,  and 
that  it  is  competent  tor  any  state  so  situated 
to  adopt  the  doctrine  of  appropriation  as  tike 
only  meana  through  which  the  beneficial  use 
of  water  flowing  In  the  natural  streams  may 
be  enjoyed,  and  that  the  approprlator  derives 
bis  right  from  the  state  In  the  exercise  of 
local  sovffi^lgnty. 

Under  the  Oallfomla  doctrine  the  rights  of 
parties  who  claim  under  grants  from  the 
federal  govenunent  most  be  determined  by 
nUseaca  to  laws  enacted  by  the  Gongieas 
pursuant  to  the  prorlsiMis  of  sectiim  8,  art. 
4,  of  the  Constitution  of  the  United  States, 
and  a  patentee  under  a  grant  wiUiont  reser- 
vations acdulred  rested  rl^ts  which  a  state 
cannot  Impair.  Under  either  doctrine  the 
corpus  of  running  water  In  a  natural  stream 
is  not  the  sohject  ol  private  ownocsldp. 
tlum^  this  tfemoitary  pilnti^  is  appar- 
ently overlooked  in  some  of  the  decided 
cases.  Such  water  is  classed  with  light  and 
the  air  In  the  atmospheie.  It  is  pnblld  Jarls 
or  belongs  to  the  public.  A  usufmctoair 
rifi^t  or  rli^t  to  use  It  exists,  and  the  oorpoa 
of  any  portion  taken  from  the  stream  and 
reduced  to  possession  is  private  loopertf  so 
long  caily  as  the  possession  eontlttiies. 

Tbtae  principles  were  borrowed  by  tte 
common  law  from  the  dvU  law  and  in  tnm 
were  bomnred  by  the  law  of  appropriation 
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from*  the  common  law. 
The  conunmi-law  doctrine  exdades  the  non- 
riparian  landowDKT  fiom  ttae  use  of  water 
and  conflnea  the  riparian  owner  In  its  nae 
to  riparian  lands.  It  classlfleB  the  nsea  to 
wblcb  water  may  be  applied  and  gives  pref- 
ermce  to  the  so-oalled  natural  uses. 

Ootttlgnlty  to  the  stream  Is  the  foundation 
of  the  doctrine  of  riparian  rights,  but  it  la 
disregarded  by  the  doctrine  of  appropriation. 
Since  the  common-law  rights  attach  to  the 
riparian  land  as  a  part  of  it,  no  formalities 
are  needed  to  exercise  thoee  rights;  on  the 
other  hand,  certain  proceedings  are  neces- 
sary to  acquire  rights  by  appropriation.  Use 
Is  the  foundation  of  the  law  of  appropriation, 
and  the  rights  acquired  thereunder  may  be 
lost  by  nonnse,  whereaa  nonuse  does  not  af- 
fect rbtariui  rl^ts.  Equality  of  rights  and 
reasonable  use  distinguish  the  common-law 
doctrine,  while  the  appropriation  rule  sane- 
tiona  exduslTe  me  measured  by  priority, 
and,  by  fixing  the  amount  of  every  appro- 
priation, aims  at  certainty  and  the  avoidance 
of  needless  litigation.  Each  of  these  doc- 
trines h«a  been  nwdlfled  greatly  by  recent 
legtslatlim  and  Jndldal  decisions. 

Many  cases  Involving  the  law  of  irrigation 
and  water  rights  in  Western  Jurisdictions 
have  been  reviewed  by  the  Supreme  Court  of 
the  United  States.  The  condnaiotta  an- 
nounced are  not  always  readily  reconcilable 
one  with  another,  but  Indicate  rather  a  grad- 
ual  developmeot  of  the  law.  In  Sturr  v. 
Beck,  138  U.  8.  Ml,  561.  10  Sup.  Ct  8S0.  8S 
L.  Bd.  761.  the  court  declared  that  tlie  ri^ts 
of  a  riparian  owner  attach  when  the  govero- 
moit  transfers  title,  and  that  they  cannot 
be  subsequently  Invaded. 

In  United  States  v.  Bio  Grande  Irrigation 
Co.,  174  U.  S.  600,  19  Sup.  Ct.  770,  43  U  Ed. 
1136,  it  was  held  competoit  for  a  state  to 
change  the  conuncm-law  rule  with  reference 
to  the  use  of  waters,  provided  sndi  change 
does  not  operate  to  Impair  or  defeat  the  ri- 
parian rights  of  the  government  to  the  flow 
and  use  of  waters  in  natural  streams  upon 
the  public  domain,  or  countenance  Interfer- 
ence with  commerce  on  navigable  waters. 

Finally  in  Wlnterv  v.  United  States,  207 
U.  S.  664,  677.  28  Sup.  CL  207,  212  (62  L.  Bd. 
840),  the  court  declared  that— 

The  "power  of  the  government  to  reserve  the 
wateri  [in  atreams  on  a  government  reserva- 
tion] and  azempt  them  frmn  appropriation 
luxler  the  state  laws  Is  not  denied,  and  eoidd 

not  be." 


Standing  alone,  these  pronouncemrats 
would  seem  to  confirm  the  California  theory 
of  federal  proprietary  title  with  the  common- 
law  riparian  rights  attached  thereto  and  pass- 
ing from  the  United  States  to  the  patentee, 
free  '  from  state  Interference  or  control. 
But  it  is  to  be  observed  that  Starr  v.  Beck 
arose  In  Dakota  territory,  where  the  com- 
mon-law doctrine  of  riparian  rij^ta  preralt 
201  P.— « 


MBTTUm  V.  AMES  BEAX/TT  00.  TOB 

<J«  P.) 

To  recapitulate :  ed,  and  the  decision  la  to  be  understood  with 
reference  to  that  fact.  In  United  States  v. 
Rio  Grande  Irrigation  Co.  the  court  review- 
ed the  Acts  of  Congress  of  July  26,  1866,  S 
9  (U.  S.  Comp.  St  S  4647)  of  March  3,  1877 
(U.  8.  Comp.  St  i  4674)  and  of  March  3, 1891, 
1 16  (U.  S.  Comp.  St  I  4034),  and  concerning 
them  said: 

*M3b^ously  by  these  acts,  so  far  as  they  ex- 
tended, Congress  recognized  and  aasented  to 
the  appropriation  of  water  in  contravention 
of  the  common-law  mle  as  to  continuous  flow. 

•  *  in  reference  to  all  these  cases  of 

purely  local  interest  the  obvious  purpose  of 
Congress  was  to  fire  its  assent,  so  far  as  the 
public  landa  were  concerned,  to  any  system,  al- 
though in  oontraventlon  to  the  common-law 
rule,  whldi  permitted  the  appropriatim  of 
those  waters  for  legitimate  industries." 

Winters  v.  United  States  Involved  the 
right  to  the  use  of  the  waters  of  Milk  river 
in  this  state,  and  the  decision  turned  upon 
a  construction  of  the  treaty  made  by  the  Unit- 
ed States  with  the  Indians,  under  which  a 
large  portion  of  the  Ft.  Bdknap  reservation 
was  opened  to  settlement 

In  Hardin  v.  Jordan,  140  U.  8.  384,  11  Sup. 
Ct.  808,  838,  35  L.  Ed.  428,  the  court  declared 
that  a  grant  from  the  government,  without 
reservation,  is  to  be  construed  according  to 
the  laws  of  the  state  in  which  the  lands  He. 

In  Clarke  v.  Nash,  198  U.  S.  861,  370,  26 
Sup.  Ct.  676.  679  (49  U  Bd.  1086.  4  Ann.  Cas. 
1171).  the  court  said: 

"The  rights  of  a  riparian  owner  in  and  to  the 

use  of  water  flowing  by  his  land  are  not  the 
same  in  the  arid  and  mountainous  states  of  the 
West  that  they  are  In  the  states  of  the  East 
These  rights  have  been  altered  by  many  of  the 
Western  states,  by  their  Constitutions  and 
laws,  bscauss  of  the  totally  different  cfrcum- 
Btaneea  in  which  their  lnlial)itaDts  are  placed 
from  those  that  exist  In  the  states  of  the  Bast, 
and  sadi  alterations  have  been  made  for  the 
very  purpose  of  thereby  contributing  to  the 
growth  and  prosperity  of  those  states  arising 
from  mining  and  the  cultivation  of  an  other- 
wise Talaeless  soil,  by  means  of  irrigation. 
This  court  must  recognize  the  difference  of 
dinuts  and  airfl,  yrbiiA  render  necesaaiy  these 
different  laws  In  the  states  so  situated.** 

In  Kansas  T.  Colorado,  206  U.  8.  46,  27 
Snp.  Ct.  656,  61  L.  Ed.  956,  the  court  appar- 
ently departed  from  the  theory  that  the 
rights  of  an  appropriator  of  water  from  a 
stream  upon  the  public  domain  rests  In  grant 
from  the  government  evidenced  by  the  sev- 
eral federal  statutes,  and  treated  the  ques- 
tion from  the  standpoint  of  power  inherent 
In  local  sovereignty,  regardless  of  the  so- 
called  proprietary  rights  of  the  United 
States,  and  declared  that  every  state  In  the 
Union — 

"may  determine  for  Itself  whether  the  com- 
mon-law rule  in  respect  to  riparian  rights  or 
tliat  doctrine  which  obtains  in  the  arid  re- 
giona  of  the  west  of  the  appropriatiaa  of 
waters  for  the  purposes  of  irrigation  sliall 
control." 
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In  Producers'  Oil  Co.  v.  Hanzen,  238  U.  S. 
S25,  338,  35  Sup.  Ct  755,  769  (59  L.  Ed.  1330) , 
the  same  principle  wa«  r^terated.  Tbe 
court  said: 

"The  effect  of  riparian  rigbta,  if  estaUUhed, 
would  depend  upon  the  local  law." 

And  in  Norton  v.  Whiteside,  239  U.  S.  144, 
153,  36  Sup.  Ct.  97,  100  (60  L.  Ed.  186).  In  ref- 
erence to  the  claim  of  riparian  rights  on 
navigable  wat»s,  tbe  court  said: 

"It  was  long  since  affirmatively  settled  that 
such  claim  solely  involres  a  question  of  state 
law." 

If,  then,  it.  may  be  accepted  as  finally  set- 
tled that  a  patentee  from  the  government  has 
such  rights  only,  In  virtue  of  his  conveyance, 
as  are  recognized  by  tbe  law  of  tbe  state 
where  the  lands  are  situated,  it  follows  that 
the  solution  of  the  Question  now  before  us 
depends  upon  the  answer  to  the  inquiry: 
What  is  the  rule  in  this  state  respecting  tbe 
use  of  water  for  Irrigation  and  other  bene- 
fldal  purposes? 

It  la  Interesting  to  note  that  since  tbe  or- 
ganization of  Montana  territory — a  period 
of  more  than  SO  years — ^no  owner,  claimant, 
or  occupant  of  riparian  lands  has  ever  as- 
serted in  the  courts  tbe  common-law  doctrine 
of  riparian  rights,  as  applied  to  tbe  use  of 
water,  until  the  present  action  was  institut- 
ed, BO  far  as  our  Investigation  dladoses.  It 
ia  true  that  there  are  numerous  reported 
cases,  beginning  with  Columbia  Min.  Co.  v. 
Hotter,  1  Mont.  296,  In  which  observations 
are  made  ui>on  some  phase  or  other  of  tbe 
riparian  rights  doctrine,  but  even  a  cursory 
examination  of  the  facts  will  disclose  that 
tbe  question  of  riparian  rights  was  not  In- 
volved in  any  of  them,  and  that  tbe  comment 
made  upon  the  subject  in  every  instance  Is 
pur^y  obiter  dictum.  For  any  or  all  of  those 
expressions  it  Is  not  necessary  to  offer  ex- 
planation or  excuse.  The  language  of  Hon. 
Simeon  E.  Baldwin  is  particularly  pertinent 
here: 

"If  the  writer  of  a  judicial  opinion  has  per- 
mitted his  pen  to  move  too  fast  and  gone  be- 
yond the  exigencies  of  the  case,  it  Is  the 
strength  of  our  system  of  remedial  justice  that 
liis  words  lose  their  authority,  as  soon  as  the 
bounds  of  necessity  are  passed."  18  Yale  Iaw 
Journal,  1,  8. 

Long  on  Irrigation  classes  Montana  with 
the  states  which  adhere  to  the  California 
doctrine,  and  Prentice  v.  McKay,  36  Mont. 
114,  98  Pac.  1081,  Is  cited  to  Justify  tbe  clas- 
sification. Afer  referring  to  tbe  elementary 
principle  that  the  owner  of  nonrlparlan  land 
cannot  initiate  a  right  to  appropriate  water 
from  a  stream  flowing  through  privately 
owned  land  by  trespassing  upon  such  land, 
we  said  that  our  statutes  only  apply  to  ap- 
propriations made  from  streams  on  public 
land  and  to  sncb  other  appropriations  **aa 


are  made  by  individuals  who  have  riparian 
rights  either  as  owners  of  riparian  lands  or 
through  grants  from  sudi  owners."  The  use 
of  tbe  terms  "riparian  rights"  evld^tly  has 
been  misleading,  but  they  were  employed 
only  to  Indicate  rights  of  access  to  the 
stream,  and  not  tbe  rights  of  continuous  flow 
and  use  of  tbe  waters  as  recognized  by  the 
common  law. 

We  feel  entirely  at  liberty  to  treat  the  mat- 
ter as  one  of  first  Impression  In  this  Jurisdic- 
tion and  to  seek  tbe  public  policy  of  the  state 
and  of  tbe  tan:ltorIal  government  which 
preceded  It  by  reference  to  tbe  legislation 
which  has  been  enacted  upon  tbe  subject. 

Tbe  First  Territorial  Legislative  Assembly 
passed  an  act  (approved  January  12,  1866) 
"to  protect  and  regulate  the  irrigation  of 
land  in  Montana  territory."  That  act  pro- 
vided that  any  owner  or  holder  of  a  posses- 
sory right  or  title  to  land  on  the  bank  or 
margin  or  in  the  neighborhood  of  any  stream 
should  be  entitled  to  the  use  of  tbe  water  of 
such  stream  for  the  purpose  of  irrigation, 
and,  if  bis  land  was  too  far  removed  from 
the  stream  to  obtain  access  otherwise,  he 
should  have  a  right  of  way  for  the  necessaiy 
ditch  or  ditches  over  the  Intervening  prc^ 
erty.  Bannack's  Statutes,  p.  367.  Certain 
sections  of  that  act  were  declared  to  be  In- 
valid (Thorp  V.  Woolman,  1  Mont.  168).  and 
the  remaining  portions  were  replaced  by  an 
act  of  tbe  Sixth  Legislative  Assembly  (1870) 
which  In  effect  re-^acted  the  first  proTlsdons 
above.  Laws  1869-70,  p.  57.  That  act  was 
carried  forward  into  the  Codified  Statutes 
of  1872  as  chapter  34,  with  tbe  addition  of 
secti<a  11*  which  provides: 

*^at  in  all  controversies  respecting  Oie 
right  to  water  in  this  territory,  whether  for 
mining,  manufactaring,  agriculture,  or  other 
useful  purpose,  the  rights  of  the  parties  shall 
be  determined  by  the  dates  of  appropriation 
respectively,  with  the  modificationB  heretofore 
existing  under  the  local  laws,  rules,  or  cus- 
toms and  decisions  of  the  supreme  court  of  tbe 
territory.** 

In  1877  an  act  was  passed  by  the  Tenth 
Legislative  Assembly  which  regulated  the 
sale  of  surplus  water.  Laws  1877,  p.  406. 
In  1879  tbe  first  section  of  chapter  34,  Laws 
of  1872,  was  amended,  and  by  the  amendmratt 
the  right  of  one  to  appropriate  all  the  water 
of  a  stream  was  recognized,  provided  that 
quantity  was  necessary  for  his  use,  and  pro- 
vided further  that.  If  at  any  time  a  surplus 
over  and  above  bis  needs  existed,  such  sur- 
plus should  be  turned  back  Into  the  stream 
for  the  use  of  those  having  Junior  rights. 
Laws  1879,  p.  52.  The  act  passed  in  1S8S 
(Laws  1886,  p.  130)  provided  only  for  a  meth- 
od of  procedure  to  be  observed  In  making  an 
appropriation  of  water,  and  section  0  of  that 
act  declared : 

"As  between  appropriators,  11m  om  fint  Im 
time  Is  first  in  right." 
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The  Comidled  Statutes  of  1887  merely  car- 
ried forward  chapter  34,  Laws  of  1872,  as 
ammded  by  the  act  of  1879,  and  the  Acta  of 
1877  and  1885  above.  Ck}mp.  Stat.  p.  992. 
This  completes  the  history  of  ottr  water  right 
l^lslation  up  to  the  time  Montana  was  ad- 
mitted into  th«  Union. 

Section  15,  art  3,  of  onr  state  Constltatlon 
provides : 

"The  Dae  of  all  water  now  appropriated,  or 
that  may  hereafter  be  appropriated  for  sale, 
rental,  distribution  or  other  beneficial  use  and 
the  ricbt  of  way  over  the  lands  of  others,  for 
all  ditches,  drains,  flam  en,  canals  and  aque- 
ducts, necessarily  used  in  connection  therewith, 
aa  wen  aa  the  sites  lor  reaerroira  necessary 
for  collecting  and  storinf  the  same,  ahall  be 
held  to  be  a  pnUb^  use.** 

In  1891  a  qiedal  eminent  domain  statnte 
was  enacted  which  provided  a  ready  means 
for  securing  a  right  of  way  for  ditches, 
flumes,  or  canals  for  irrigation  and  other  pur- 
poses. Laws  1891,  p.  295.  The  provlslnis 
regulating  the  appropriation  and  use  of  water 
wUch  came  into  ezlstmce  with  the  adoption 
of  the  Codes  of  1895  (sections  1880-1902,  Ctv. 
Code)  are  somewhat  more  comprehensive 
than  Qie  laws  upon  the  same  subjects  there- 
tc^ore  In  force,  but  they  do  not  depart  there- 
from in  any  essential  particular  so  far  as  the 
question  now  Involved  Is  cfmcemed;  on  the 
contrary,  sectlfm  1884  continued  the  recogni- 
tion of  the  right  of  <me  to  appropriate  all 
the  waters  of  a  stream  under  like  reetrlc- 
ti<niB  as  ImpoTCd  1^  the  amendmoit  made  In 
1879,  rcdCerred  to  above.  In  1889  two  acta 
were  passed.  One  dianged  the  standard  of 
measuremuit  of  water  <Law8  1899,  p.  12611, 
and  the  otiier  iworlded  for  tfie  appointment 
of  ocmunlBdoners  to  measure  and  distribute 
waters  the  right  to  which  bad  been,  w  which 
ithould  Oiereafter  be^  adjudicated.  Laws 
1899,  p.  186.  In  1906  a  statute  was  enacted 
(Laws  1906.  c.  44)  whldi  provides: 

"That  the  sovemment  of  the  United  States 
may  by  and  through  the  Secretary  of  the  Inte- 
rior, or  any  peraon  by  him  duly  authoiind  to 
act  In  that  behalf,  appropriate  the  water  of 
streams  or  lakes  within  the  state  of  Montana 
in  the  same  manner  and  subject  to  the  general 
conditions  applicable  to  the  appropriation  of 
the  waters  of  the  state  by  private  individuals." 

With  slight  additions  and  amendments,  not 
material  here^  tbe  law  bas  continued  to  the 
present  time. 

[7-1 0]  These  several  provisions  mnst  be  ac- 
cepted as  indicating  the  public  policy  of  Mon- 
tana respecting  tbe  subject  now  under  re- 
view. They  recognize:  (1)  The  right  to  the 
use  of  water  on  nonriparian  lands,  even 
though  such  lands  He  b^ond  the  watershed 
of  the  stream  from  which  the  water  la  taken; 
9)  the  right  of  one  to  take  and  use  all  of  the 
waters  of  a  stream.  If  appropriated  by  him 
and  necessary  to  bis  use  and  actually  nsed 
by  him  tor  a  lawful  purpose ;  CB)  that  tbe  one 


first  In  time  is  first  In  right  without  refer- 
ence to  the  ao-called  natural  and  artificial 
uses;  (4)  that  an  appropriatM'  derives  his 
right  from  the  state,  and  not  from  the  na- 
tional government,  and  that  the  use  of  wa- 
ters flowing  in  natural  streams  In  this  state 
is  subject  to  state  r^ulation  and  control; 
(5)  that  an  appropriation  is  not  confined  to 
waters  flowing  la  streams  upon  public  land, 
hut  may  be  made  from  a  stream  flowing 
through  privately  owned  land  by  invoking  the 
aid  of  eminent  domain  proceedings,  if  neces- 
sary, as  authorized  by  tbe  language  of  the 
Constitution  Quoted  above  (Prentice  v.  Mc- 
Kay, atwve) ;  and  (6)  that,  in  order  for  the 
govemmmt  of  the  United  States  to  acquire 
the  right  to  the  use  of  waters  flowing  in  the 
natural  stream  in  this  state,  it  must  pro- 
ceed as  an  individual  to  make  an  appropria- 
tion In  compliance  with  the  laws  of  this  stale. 

In  speaking  of  the  territorial  act  of  1865 
above.  Judge  Snowies  said: 

"As  far  as  the  le^alative  Assembly  of  Mon- 
tana bad  the  power,  they  repealed  the  common- 
law  doctrine  in  regard  to  riparian  proprietors." 
Thorp  T.  Freed,  1  Mont  6S1,  657. 

In  Smith  V.  DennUT,  24  Mont.  20,  23,  60 
Pac.  398,  399  (81  Am.  St  Bep.  408).  Mr.  Jus- 
tice Pigott,  speaking  for  the  court,  said: 

"Tbo  doctrine  of  'prior  appropriation'  con- 
fers opon  a  riparian  owner,  or  one  having  title 
to  a  water  right  by  grant  from  him,  the  right  to 
a  use  of  the  water  of  a  stream  wlUch  would  be 
unreasonable  at  the  common  law,  and  to  this 
extent  the  doctrine  of  prior  appropriation  may 
be  said  to  have  abrogated  the  comaum-law 
rule." 

It  may  be  conceded  that  In  each  Instance 
the  observations  were  not  necessary  to  the 
decision  roidered,  but  they  do,  respectlvdy, 
represent  ttie -views  of  the  distinguished  ju- 
rists who  In  the  early  days  were  largely  in- 
strumental In  formulating  the  public  policy 
of  Mtmtana  respecting  this  subject  Se^  also, 
the  article  of  Judge  Hunt,  erstwhile  Associ- 
ate Justice  of  this  court,  United  States  Dis- 
trict Judge  for  the  district  of  Montana,  and 
now  United  States  Circuit  Judge  for  the 
Ninth  Circuit,  In  17  Tale  Law  Journal,  586. 

It  Is  submitted  that  the  policy  established 
by  the  measures  above  Is  irreconcilable  with 
the  application  of  the  doctrine  of  riparian 
rights  even  in  the  modified  form  in  which 
that  doctrine  now  prevails  in  the  states  ad- 
hering to  the  California  rule;  that  our  Con- 
stitution and  statutes  proceed  upon  the  the- 
ory that  artiflclal  Irrigation  la  absolutely  nec- 
essary to  the  successful  cultivation  of  large 
areas  of  land  within  the  state;  Uiat  the 
doctrine  of  appropriation  was  bom  of  the 
necessities  of  this  state  and  Its  pe<H>lc;  and 
that  It  was  intended  to  be  permanent  in  its 
charactw,  exclusive  In  its  operation,  and  to 
fix  the  status  of  water  rights  In  this  common- 
wealth. 
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"The  common  law,  aa  it  existed  in  Bi^luid  at 
the  time  of  the  settlement  of  the  American  Ool- 
osies,  hu  never  been  in  foi^e  In  all  of  its  pro- 
^rioui  ta  anr  colony  or  state  of  the  United 
States.  It  has  been  adopted  so  far  only  as  its 
general  principles  were  suited  to  the  habits  and 
condition  of  the  colonies,  and  in  harmony  with 
the  genins,  spirit,  and  objects  of  American  in- 
stitutions. Diiterent  political  and  geographical 
conditions  may  justify  modifications,  and  wheth- 
er common-law  rules  will  be  followed  strictly 
in  the  United  States  will,  necessarily,  where  no 
vested  rights  are  actnaUy  concerned,  depend  on 
the  extent  to  whldi  they  are  reasonable  and  in 
accord  with  public  policy  and  sentiment.  And 
from  this  drcnmstance  it  is  dear  that  what 
may  be  the  common  law  in  one  state  is  not  nec- 
essarily so  considered  In  another."  Ann.  Cas. 
1918B,  p.  1232.  note. 

As  empbaslElng  the  correctness  of  this  rale, 
the  Supreme  Ooart  of  the  United  States,  In 
BoqulUas  Cattle  Co.  t.  Onrtta,  213  U.  a  845, 
29  Sup.  Ot.  49B,  58  I*.  lEd.  822,  said: 

"Patentees  of  a  ranch  on  the  San  Pedro  have 
not  the  ssme  rights  sa  owners  of  estates  on  the 
Thames.** 

Our  conclusion  Is  that  the  commoD-law 
doctrine  of  riparian  rights  has  never  pre- 
vailed In  Montana  since  the  enactment  of  the 
BannaCk  SUtntes  in  1865;  mat  it  Is  un- 
sulted  to  the  conditions  here;  and  that  tlie 
cCHuplalnt  in  this  action  does  not  state  facts 
sufficient  to  oititle  the  {dalntiff  to  reli^. 

The  Judgment  and  older  are  afflnned. 

Affirmed. 

BRANTLT,  O.  J.,  and  REYNOLDS  and 
COOPER,  JJ.,  concur. 

GALEN.  J.,  being  disqnaUfied.  takes  no 
part  In  the  foregoing  decision. 


PIONEER  BANK  ft  TRUST  CO.  v.  ANDRUS. 
(No.  8421.) 

(Supreme  Ooort  of  Idaho.   Oct  25, 1921.) 

1.  Appeal  aad  error  *9790— Motion  to  dismiss 
airpoal  for  faliure  to  serve  sarnlshee  deaiod, 
where  not  shows  a  saoessary  party. 

The  question  of  whetlier  a  garnishee  in  an 
action  is  an  adverse  party  upon  whom  notice  of 
appeal  must  be  served  is  to  be  determined  from 
the  record.  A  motion  to  dismiss  the  appeal  on 
the  ground  that  notice  thereof  was  not  served 
upon  the  garnishee  will  be  denied,  where  it 
does  not  appear  that  the  garnishee  makes  any 
claim  to  the  fund  in  its  possession  and  the  rec- 
ord justifiea  the  presumption  that  no  such  cUim 
was  made. 

2.  Fraudulent  oonveyaaoee  «=>27S— Where  ao- 
swer  in  Intarveittlon  aliegss  fraudalent  trans- 
fer of  note,  burden  of  showing  fraai  it  ape* 
party  alleoisg  It 

Where  an  answer  to  a  oomplaint  In  inter- 
vention  sets  out  that  a  transfer  of  a  promissory 


note  to  the  Interrcnor  was  mado  vtOi  intent 
to  hhider,  dday,  and  defrond  erefitora  ol  the 
payee,  the  burden  of  ahowfaif  fraud  la  won  bim 
who  alleges  it. 

Ai;q;>eal  fn»n  District  Ooort;  Itemhi  Oonn- 

ty;  F.  J.  Cowen,  Judge. 

Action  by  the  Pioneer  Bank  &  Trust  Omn- 
pany  against  F.  M.  Andrua,  In  vblch  A.  F. 
Daniels  Interrened.  Judgment  tax  Interren- 
er,  and  from  the  Judgmmt  and  an  order  de- 
nying new  trial  the  plaintiff  appeals.  Judg- 
ment and  order  affirmed. 

E.  W.  Whitcomb,  of  Blacfcfoot,  and  L.  S. 
Qlennon,  of  Salm<ai,  for  an>dlanti 

A.  C  Cherry,  of  "Weiafie,  for  TOBpondaBt 
Danlela. 


BICE,  a  J.  Appellant  brought  this  action 
upon  certain  promissory  notes  executed  by 
respondent  Andrus.  A  writ  of  attachment 
was  issued  and  served  upon  the  Cltiz«is^  Na- 
tional Bank  of  Salmon  City,  by  which  it  was 
sought  to  garnish  certain  money  in  its  pos- 
session. The  money  had  been  paid  into  the 
bank  by  Frank  O.  Hussey,  to  be  credited  up- 
on a  note  executed  by  bim  and  payable  to 
Andrus.  Respondent  Danlds  intervened  in 
the  action,  setting  up  that  the  Hussey  note 
had  been  Indorsed  and  assigned  by  Andrus 
to  him.  Judgment  was  entered  for  Daniels 
upon  his  complaint  In  intervention.  The  ap- 
peal is  frmo  the  Judgment  and  from  an  order 
denying  appellant's  motion  for  a  new  trial 

[1]  A  motion  to  dismiss  the  appeal  has 
been  made  upon  the  ground  that  notice  there- 
of was  not  served  upon  the  Citisens'  National 
Bank,  which  It  is  claimed  is  an  adverse  party 
In  this  appeal.  Whether  a  garnishee  la  an 
adverse  party  upon  appeal  depends  upon  the 
Issues  and  the  character  of  the  judgmoit 
rendered.  The  recwd  in  this  case  is  defldent,. 
In  bhat  it  does  not  contain  the  answer  of  the 
garnishee  to  the  writ.  It  does  not  appear 
firom  the  recwd  that  the  gamiobee  makes 
any  daim  to  the  fund  in  its  possession.  The 
record  Justifies  the  presumption  that  no  andi 
claim  was  made,  since  tiie  same  attorney  rep- 
resented it  and  the  plain  tlfl!  in  intervention 
at  the  trial.  The  motimt  to  dismiss  the  i^i- 
peal  la  denied. 

[2]  Appellant  answered  Oie  compltint  In 
intervention,  and  allied  tbat  the  pretended 
transfer  ci  the  note  to  Daniels  waa  made 
with  Intent  to  hinder,  d^y,  and  d^niud 
creditors  of  Andrus,  and  was  th»efore  void 
aa  to  such  creditors. 

It  Is  contended  that  the  evidence  la  In- 
sufficient to  suivort  the  Jodgmott  The  erl- 
denca  was  suffldoit  to  establish  the  transfer 
of  the  note  to  Daniels.  The  bordoi  was  up- 
on appellant  to  prove  that  tbe  transfer  was 
frauduloit.  There  was  not  saffldeut  evidence 
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al  fnnd  ta  warrant  aia  court  lo  luterferlns 
with  the  faHgtamt 

The  Judgment  and  order  an  afflimed,  witb 
costs  to  reqxmdents. 

BUDGET  IfoOABiTHT,  DDNN,  and  LSB, 
33;  concur. 


SESSIONS  V.  WALKER  at  al.  (No..  S367.) 

(Supreme  Oonrt  of  Idaho.   Oct  19.  1021.) 

Appeal  and  error  ^957(1)— Judgment  ^ 
l3»-Openlng  of  default  Is  addressed  to 
coarfs  sound  dltorettoii,  and  Its  order  Is  re- 
versible only  for  abusOL 

An  application  to  open  a  default  la  address- 
ed to  the  aonnd  legal  discretion  of  tbe  court, 
and  the  order  of  the  conrt  will  not  be  re- 
Toned  on  appeal  nnless  it  dearly  appeara  that 
the  court  ahnaed  its  discretion;  and,  in  de- 
termining the  question  <^  discretion,  the  power 
of  the  court  should  be  freely  and  liberally  ex- 
ercised, under  the  statute,  to  mold  and  direct 
its  proceedings,  so  as  to  dispose  of  cases  npon 
their  sobstantial  merits. 

Appeal  from  IMstrict  Court,  Cassia  Coun- 
ty; Wm.  A.  Babcock,  Jadge. 

Actl<m  b7  H.  H.  Sesdons  and  anotba 
against  James  F.  Walker  and  wife  and  otb- 
ere.  From  an  order  setting  aside  a  default 
judgment,  the  plalntlfla  a]n>eBL  Afflimed. 

8.  T.  Lowe  and  T.  Bailoy  Lee,  both  of 
Burl^,  for  appellanta. 

J.  T.  Pence,  of  Boise,  Peterson  &  Coffin, 
of  Pocat^lo,  and  W.  U  Dunn,  of  Oakley,  tor 
respcmdents. 

RICE,  C.  J.  This  appeal  is  from  an  or- 
der setting  aside  a  Jadgmeot  by  default  on  the 
ground  that  the  default  was  due  to  the  mis- 
take inadvertence,  surprise,  and  excusable 
neglect  of  respondents.  It  appears  from  the 
record  that  on  July  13,  1918.  the  court  ea- 
toed  an  order  overruling  a  demurrer  to  the 
complaint  of  appellants  and  girlng  respond- 
rots  10  days  from  the  date  of  the  order  In 
which  to  file  and  serve  their  answer  to  the 
complaint.  On  July  28d,  counsri  tor  respond- 
ents, in  a  triephone  conversation,  requested 
counsel  for  appellants  to  grant  a  day  or  two 
additi(mal  time  In  which  to  serve  and  flle 
the  answer,  which  request  was  granted,  and 
again  on  the  2Sth  or  26th  of  July,  counsel 
for  respondents  had  another  telephone  con- 
versation with  counsel  for  appellants,  In 
which  he  obtained  an  agreement  for  addition- 
al time  until  Jvly  29th  In  which  to  mail  the 
answer  to  appellants'  counsel.   The  answer 


was  not  mailed  or  filed  on  the  29th  of  July, 
and  on  Joly  Slst,  pursuant  to  the  request  of 
appellants,  their- counsel  had  default  Judg- 
ment tttered  by  tbe  dork  and  ezecntlon  Is- 
sued thereon. 

Respondents'  lidiowing  of  surprise  and  ex- 
cusable neglect  amounts  to  this :  According 
to  the  affidavit  of  their  counsel,  during  the 
telephone  conversation  of  July  23d,  he  ask- 
ed iSr.  Lowe,  attorn^  for  appellants,  wheth- 
er he  vronld  take  default  agalnrt  respondents 
if  a  few  days  more  should  be  taken  to  serve 
and  flle  the  answer;  that  Mr.  Lowe  replied 
that  he  would  not,  and  ebat  he  had  never 
taken  default  against  any  one  yet,  and  re- 
Bpondents'  counsel  further  excuses  his  de- 
lay by  showing  that  he  was  unexpectedly 
called  to  Salt  Lake  on  July  30th.  and  took 
the  answer  with  him,  Intmding  to  s^e  and. 
flle  it  vgoa  his  return,  which  he  expected 
would  be  on  September  IsL  Hr.  Iiowe,  coun- 
sel fbr  appellants,  admits  that  In  the  tele- 
phone conversation  he  said  he  bad  never 
taken  default,  but  denies  that  he  said  he 
would  not  take  default  However,  in  his 
flnal  affidavit  Blr.  Lowe  Indicates  a  possible 
doubt  In  his  mind  as  to  whether  or  not  he 
had  stated  that  he  would  not  take  default 

It  aKwars  that  before  default  was  actual- 
ly altered  counsel  had  the  answer  pr^red, 
and  the  cmirt  m^  have  oondaded  that  It 
would  have  been  filed  had  not  counsel  be- 
lieved from  his  conversations  above  referred 
to  that  default  would  not  be  taken  against 
him.  There  was  a  question  of  fact  involved 
which  was  sufficient  to  set  in  motion  the  dis- 
cretion of  the  trial  court,  and  its  action  will 
not  be  reversed  unless  Its  discretion  was 
abused. 

In  the  case  of  PIttock  t.  Buck,  15  Idaho, 
47,  96  Pac.  212,  it  Is  said : 

"An  application  to  open  a  default  is  address- 
ed to  the  sound  legal  discretion  of  the  trial 
court,  and  tbe  order  of  the  court  will  not  be 
reversed  on  appeal,  unless  it  deariy  appears 
that  tbe  court  abused  its  discretion;  and,  in  de- 
termining the  question  of  discretion,  the  power 
of  tbe  conrt  ^bould  be  freely  and  liberally  ex- 
ercised, under  tbe  statute,  to  mtdd  and  direct 
its  proceedings,  so  as  to  ^pose  of  cases  upon 
their  substantial  merits." 

See,  also.  Pease  v.  Kootenai  County,  7 
Idaho,  781,  65  Pac.  482;  Hall  v,  Whlttler, 
20  Idaho,  120,  116  Pac.  1031 ;  Humphreys  v. 
Idaho  Gold  Mines  Development  Co.,  21  Idaho, 
126,  120  Pac.  828,  40  L.  R.  A.  (N.  S.)  817. 

The  order  will  be  affirmed.  Costs  awarded 
to  r^pondentB. 

BUDGE,  McOARTHT,  DUNN,  and  LBE, 
JJ.,  concur. 
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NEWMAN  V.  OREGON  SHORT  LINE  R.  CO. 

(Soprenw  Oonrt  of  Idaho.  Oct  26,  192L) 

1.  Appeal  and  error  «=»928(3)— Presumed  that 
evidence  warranted  Instruotions. 

Where  on  account  of  tbe  death  of  the  court 
reporter  no  tranecript  of  evidence  can  be  fur- 
nished on  appeal,  but  by  stipulation  of  counsel 
a  bill  of  ezceptiota  is  prepared  in  lieu  thereof 
and  settled  by  the  trial  jndgCt  ini^dltig  the  In- 
Btmctions  requested  by  counsel  and  those  given 
by  the  court,  it  will  be  presumed  that  there  was 
competent  evidence  introdneed  without  objec- 
tion at  the  trial  which  Jostified  the  instroetions 
given      the  court, 

2.  Appeal  aad  error  ^701  (2)— Applicability  of 
lofttruotlons  cannot  be  considered  In  absence 

'  of  evidence,  anioss  dearly  erroneous. 

Tbe  question  of  the  applicability  of  instruc- 
tions refused  cannot  he  considered  by  the  ap- 
pellate court  unless  the  evidence  Is  in  the  rec- 
ord  on  appeal,  or  unless  clearly  erroneoas  under 
any  supposed  state  of  (acts. 

Ai^real  from  District  Court,  Bonneville 
Genuity;  Jea.  O.  Gwinn,  Judge. 

Action  by  Itlia  Newman,  an  infant,  1^ 
Bobert  Newman,  her  gnardlan  ad  litem, 
against  the  Oregon  Short  Line  Railroad  Com- 
pany, for  personal  injuries.  Judgment  for 
plaintiffr  and  defendant  appeals.  Affirmed. 

George  H.  Smith,  of  Salt  Lake  City,  Utah, 
end  H.  B.  Thompeon,  of  PocateUo,  for  appe- 
lant. 

Jas.  S.  Byers,  of  Idaho  Falls,  and  J.  H.  Pe* 
teraoi,  of  Pocat^o,  for  respondoiL 

BUDGE,  J.  This  action  was  brought  by 
respondent  against  appellant  to  recover  dam- 
ages for  personal  injuries.  Judgment  was 
had  in  favor  of  respond^t.  This  appeal  is 
from  the  judgment 

[1]  The  record  discloses  that  proper  appli- 
cation was  made  to  the  court  t>elow  for  an 
order  directing  the  court  reporter  to  furnish 
ai^llant  with  a  transcript  of  the  evidence, 
but  before  the  transcript  was  furnished  tbe 
reporter  died.  By  stipulation  of  counsel  a 
draft  of  a  bill  of  exceptions,  embracing  the 
iustractions  requested  by  appellant  and  re- 
spondent, including  the  court's  rulings  there- 
on and  instructions  given  by  the  court,  was 
prepared,  and  it  was  stipulated  that  the  same 
should  be  settled  as  and  for  a  bill  of  excep- 
tions in  lieu  of  the  reporter's  transcript. 

The  errors  upon  which  appellant  relies  for 
a  reversal  of  the  judgment  are  that  the  court 
erred  in  giving  instructions  Nos.  3,  4  and  6, 
and  in  refusing  appellant's  requested  instruc- 
tions Nos.  2,  6,  and  10,  giving  said  instruc- 
tions as  modiOed  as  instructions  IS,  15,  and 
13,  respectively ;  and  in  refusing  to  give  ap- 


pellant's instruction  No.  4.  It  is  not  our 
purpose  to  set  out  in  htec  verba  any  of  the 
instructions  given  or  refused,  or  given  as 
modified  and  complained  of,  for  the  reasona 
as  will  presently  appear. 

[2]  We  have  examined  the  pleadings  and  In 
our  opinion  the  instructions  that  were  given 
by  the  court  are  substantially  based  upon 
and  are  applicable  to  the  pleadings.  None  of 
the  instructions  given  contradict  the  affirma- 
tive allegations  of  fact  set  np  in  appellant's 
pleading.  But,  evoi  though  it  be  conceded 
that  the  instructions  are  not  within  the 
bomids  of  the  issues  raised  by  the  pleadings, 
it  was  proper  for  the  court  to  instruct  the 
jury  on  the  IssueB  raised  by  the  pleadings 
and  the  evidence.  Childa  t.  CbUds.^  WaA. 
27,  04  Pac.  660.  We  think  tbe  sound  rule  to 
be  that  the  instructions  have  no  connectloii 
with  the  pleadings  except  tlirough  the  evi- 
dence. The  Jury  find  from  the  evidence  and 
not  from  tbe  pleadings.  2  Thompscm  on 
Trials,  I  2S10.  It  will  be  premimed  that 
there  was  competent  evidence  introduced 
without  objectiona  that  justified  the  court's 
insttuctions.  Wben  competent  evidence  is 
received  without  objections  upon  any  partic- 
ular ground  not  covered  by  the  complaint, 
the  court  may  aasume  tiiat  the  complaint  la 
as  broad  aa  the  evidenoe,  whoi  charging  the 
jury,  and  the  complaint  wlU  be  deoned 
amended  to  conform  to  the  erldmce  and 
charge,  since  the  amendmeit.  If  consiatoit 
with  the  cause  of  action  stated  in  the  com- 
plaint, could  have  been  made  as  of  course  at 
the  trial.  Schwanlnger  v.  McNeeley  &  Co.,  44 
Wash.  447,  87  Pac;  K14,  at  517.  In  the  ab- 
sence of  a  contrary  showing.  It  will  be  pre- 
sumed that  the  amendment  was  so  made. 

It  is  held  In  the  case  of  Woolley  v.  State, 
S  Ind.  602,  that: 

"If  the  evidence  be  not  in  the  record,  Instmc- 
tions  given  will  be  regarded  ae  pertinent  to  the 
case-made,  unless  clearly  erroneous  under  any 
supposable  state  of  facts;  and  iostmctions  re- 
fused win,  in  that  state  of  the  record,  be  pre- 
sumed to  have  been  Irrdevant." 

See,  also,  Morton  v.  Stevens,  5  Ind.  620; 
Independent  &  Oxford  Plank  Boad  Co. 
Doty,  7  Ind.  581 ;  Abrams  v.  Smith,  8  Blaefcf. 
(Ind.)  95 ;  Downey  v.  Day,  4  Ind.  531;  Har- 
vey V.  Laflin,  2  Ind.  477;  Town  v.  McConnell, 
8  Kan.  278;  and  State  v.  Jones,  28  Idaho, 
428,  164  Pac.  378.  So  with  refusal  of  in- 
structions, if  the  record  does  not  show  that 
they  were  applicable  to  the  case  made  by  the 
evidence,  the  refusal  to  give  the  Instructions 
is  not  error.  The  question  of  tbe  applicabil- 
ity of  instructions  refused  cannot  be  deter- 
mined in  tills  court  unless  the  evidence  is  in 
tbe  record,  and  we  must  presume  that  they 
were  not  applicable  to  the  case.  Fuller  v.  Wil- 
son. 6  Blackf.  (Ind.)  403;  Clark  v,  Wildridge, 
5  Ind.  17«. 
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From  what  bas  been  said  it  follows  tiiat  the 
Judgiaent  mast  be  affinned ;  and  It  la  so  or- 
dwed.   Costs  are  awarded  to  respondent 

RICE,  C.  3.,  and  McCARTHT,  Dinn7,  and 
LEE,  jj.,  concnr. 


MARSHALI.  at  $k  v.  QILSTER  at  ux. 
(No.  3375.) 

(Sapreme  Coart  of  Idaho.    Oct.  26,  1921.) 

1.  Trial  «=9l65— Motion  for  nonMilt  adnlM 
tmtb  of  plaiatlfTs  ovldeaoe  and  avary  fact 
reasosaliiy  inferable  therefrom. 

A  motioD  for  nonstiit  admits  the  tnith  of 
pUintifTa  evideoce  and  of  every  fact  which  it 
tends  to  prove  or  whidi  could  be  gathered 
from  any  reasonable  view  of  It,  and  he  is 
entitled  to  the  benefit  of  all  inferences  in  his 
fevor  whicb  the  jnrj  would  have  been  justified 
in  drawing  from  the  evidence  had  the  case 
been  submitted  to  it. 

2.  Vendor  and  purchaser  «=>129(l)— Afltea- 
meot  to  convey  by  warranty  deed  reqeirea 
title  free  from  reasonable  ioabt. 

An  agreement  by  a  vendor  to  convey  real 
estate  by  good  and  sufBdent  warranty  deed 
r^Qoires  that  tiUe  shall  be  good  and  free  from 
reason(d>Ie  donbt 

3.  Vendor  esd  pnrobasar  «s>ll2(l)t  334(5)— 
Parobaser  may  reaeind  eontraot  end  demand 
rapaynaat  where  vendor  ollen  deubtfnt  tl- 
fleu 

Where  under  a  contract  to  convey  real 
property  by  a  good  and  sufficient  warranty 
deed,  vendor  insists  on  vendee  taking  a  doubt- 
ful title,  vendee  ia  at  liberty  to  rescind  the 
contract  and  demand  repayment  of  money  paid 
by  him  on  the  purchase  price. 

4.  Vender  and  perehaaer  4=3l70,  341(3)— 
Paroliaser  seed  sot  tender  performanee 
wbara  vendor  saabie  to  perfern. 

If  the  vendor  la  onable  to  perform  at  the 
time  performance  is  required  of  him,  a  tender 

perfonnance  by  the  purchaser  is  not  re- 
vdred. 

5.  vendor  and  pnrotiaaer  4s»l2lk— ParolMMer*a 
-  dsolaratton  that  deal  Is  off  held  snAcioat 

aetloa  of  resdulon. 

A  ntatement  by  the  purchaser  that  the  deal 
fi  olf,  that  be  will  have  nothing  more  to. do 
with  it,  and  that  he  will  have  to  have  his  mon- 
eiy  back,  la  a  sufficient  notice  of  rescission. 

6.  Vender  and  pnrehaaer  «s>78-^or«emant 
Mtmdlng  time  fer  performanoe  makes  time 
ef  aeaanao. 

An  agreement  extending  time  for  perform- 
ance in  a  contract  for  sale  of  real  eatate  makes 
time  of  the  essence. 

Appeal  from  District  Court,  Lemhi  Goiinr 
tri  F.  J.  Cowen,  Judgfc 

Action  by  Charles  J.  Marshall  and  another 
against  Henry  Qllster  and  wlfe^  for  the  re- 


covery of  purchase  price  following  resds- 
sloQ  of  contract  for  sale  of  land.  From  a 
Judgment  of  nonsnlt,  plalntlffa  aiq^eal.  Re- 
versed and  remanded  for  new  trlaL 

E.  W.  Whitcomb,  of  Blackfoot,  and  Wyman 
&  Wyman,  of  Boise,  for  appellants. 

J.  M.  Stevens  and  W.  H.'  O'Brien,  both  of 
Pocatello,  fin:  respondents. 

McCarthy,  J.  On  August  27,  1917,  re- 
spwadentB  and  appellants  entered  into  a  writ- 
ten contract  by  which  the  former  agreed  to 
sell  and  the  latter  to  buy  a  large  stock  ranch. 
4,9S0  sheep,  140  head  of  cattle,  40  head  of 
horses,  and  400  t<m8.  of  hay,  together  with 
fttrm  eqniiHttait  and  other  pnsonal  pragextf, 
for  a  cooperation  ct  1100,000. ,  fl(^000  was 
paid  upon  the  executknt  of  the  agreonoit 
The  contract  provided : 

"That  the  said  parties  Of  the  second  part 
hereby  agree  and  obligate  themselves.  Jointly 
and  severally,  to  receive  said  property  and 
pay  the  balance  of  said  purchase  price,  on  or 
before  the  17th  day  of  September,  1917,  and 
upon  their  failure  so  to  do,  the  said  sum  of 
110,000.00  paid  at  the  time  of  the  execution 
of  this  agreement,  shall  be  forfeited  to  the  said 
parties  of  the  first  part  as  Uquioated  damages. 

"That  upon  the  payment  or  tender  of  the 
said  purchase  price  aa  herein  agreed  upon,  to 
the  aaid  parties  of  the  first  part  they  ^all 
execute  and  deliver  to  said  second  parties  a 
good  and  sufficient  warranty  deed  to  all  of 
said  real  property,  together  with  an  assign- 
ment of  in  forest  reserve  rights  and  leatfe 
rights  owned  by  them,  and  a  good  and  saffident 
bill  of  sale  to  all  said  personal  property,  in- 
cluding therein  in  addition  to  the  property 
hereinbefore  described,  their  stock  brand,  and 
any  other  property  owned  by  them  and  not  par- 
ticularly described  herein." 

On  S^tember  13,  resiKHidaits*  agent,  Ii.  EL 
Olennon,  notified  aiq;>ellants  that  patents  to 
S20  acres  of  the  land  were  not  recorded  In 
the  recorder's  office  of  the  connty  In  which 
the  land  Is  sltnated.  Olennon,  on  September 
15,  told  app^ent  Farmer  be  thought  the 
patents  could  he  procured  In  three  or  four 
days,  and  asked  for  an  extension  of  time. 
It  was  agreed  that  the  time  should  be  ex- 
tended to  September  22.  The  patents  were 
not  procured  by  that  tlm^  and  a  few  days 
later  appellantB  told  reqxmdents  that  the 
deal  was  f^,  that  they  wonld  have  nothing 
more  to  do  with  it,  and  wonld  have  to  have 
their  money  baCk.  On  September  17,  re- 
spondents, throuj^  Olemum,  tendered  to  Bb 
W.  Whitcomb,  nppellante'  n^resentative, 
warranty  deeds  to  the  ivemlses.  Whitcomb 
declined  to  accept  them  oa  the  ground  re- 
sp<nidentB  had  not  shown  a  marketable  title. 
On  October  6  exemplified  copies  of  the  patents 
w«e  secured  from  Washington  and  recorded. 
Thereafter  the  respondents  did  not  make  an- 
other tender  of  the  deeds  to  appellants  or 
thdr  r^resentattTeL    Ai^dlanta  brought 
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this  action  to  recover  the  Initial  payment  of 
$10,000  wltb  Interest  from  September  17, 
1017.  On  the  trial  api>eUaiits  asked  respond- 
ent Henry  Glister  whether  subaequrait  to 
September  17  he  sold  the  property  to  any  one 
^e.  Respondents  objection  was  soatalned, 
whereupon  appetlants  offered  to  prove  that 
on  or  about  October  3,  1917,  respondents 
sold  most  of  the  property  Involved  to  some 
one  other  than  the  appellante,  which  offer 
of  proof  was  by  the  court  denied.  A  mo- 
tion for  noQSsit  was  made  by  the  respondents 
on  the  foUowlDg  grounds: 

(1)  The  parcbasers  had  not  tendered  the 
balance  of  the  purchase  price. 

(2)  No  notice  of  resciBsion  wis  pven. 

(8)  A  good  and  sufficient  warranty  deed, 
conveying  i^iolate  title  had  been  tendered  by 
Oilster  on  September  17th;  and 

(4)  Plaintiffs  knew  prior  to  September  17th 
that  patents  to  the  320-acre  tract  had  been 
issued  and  were  of  record  at  Washington: 
that  within  a  reasonable  time  after  September 
17,  to  wit,  on  October  6th,  the  patents  were 
recorded  in  Lemht  county,  and  that  Qilster  had 
used  every  effort  and  all  possible  dillgenee  to 
have  the  patents  placed  on  record. 

The  motion  was  mstained,  and  Judgment 
entered  accordingly.  On  their  aiqiwal  tron 
the  Jndgmrait  appeilaats  specify  as  errors, 
that  the  court  erred:  First;  In  rejecting 
said  <^er  of  proof;  and,  second,  In  mstaln- 
Ini;  the  motion  for  nonanlt  and  granting 
Judgment  against  plalntUEa 
-  [1]  We  will  condder  the  second  qtedflca- 
tliHi  of  error  first 

"A  motion  for  nonsuit  admits  the  troth  of 
plaintiffs'  evidence  and  of  every  fact  which  it 
tends  to  prove  or  which  could  be  gathered 
from  any  reasonable  vliew  of  It,  and  he  is  en- 
titled to  the  benefit  of  all  Inferences  in  his 
favor  which  the  jury  would  have  been  justi- 
fied in  drawing  from  the  evidence  had  the  case 
been  submitted  to  it."  Donovan  v.  Boise  City, 
:!1  Idaho,  324,  171  Pac.  670;  Later  v.  Haywood, 
12  Idaho,  78,  85  Pac  404;  Pilmer  v.  Boise  Trac- 
Hon  Co.,  Ltd.,  14  Idaho,  S27,  M  Pac.  4S2.  15 
U  R.  A.  (N.  9.)  2M,  12S  Am.  St.  Bep.  161; 
Oolvin  &  Binard  v.  Lyons,  15  Idaho,  180,  9S 
Pac.  672;  Culver  v.  Kebl.  21  Idaho,  SOS,  123 
Pac.  SOI;  Southern  Idaho  Adventists  v.  Hart- 
ford F.  I.  Co..  26  Idaho,  712.  145  Pac.  502; 
Sbunk  V.  Great  Shoshone  ft  T.  F.  W.  P.  Co., 
IMS  Fed.  883,  124  0.  C.  A.  85. 

[2]  We  will  discuss  the  grounds  ot  the  mo- 
tion in  what  seems  to  us  the  logical  order. 
Thto  third  ground  Is  that  a  good  and  suffi- 
cient warranty  deed  conveying  absolute  title 
was  tendered  by  respondents  <m  S^t»nber 
17,  the  time  fixed  by  the  contract.  An  agree- 
ment by  a  vendor  to  convey  bj  good  and 
suBlcIait  warrant  deed,  as  in  the  present 
case,  requires  Uiat  title  shall  be  good  and 
free  from  reasonable  doubt  Boyd  v.  Boley, 
26  Idaho,  584,  180  Pac.  130;  BeU  Stadler, 
81  Idaho.  668,  174  Pac.  129. 

[31  The  tender  at  a  warranty  dMd  in  good 
and  suflicleDt  form  would  not  be  ■offldent 


compliance  with  respondents'  contract  unless 
they  had  a  good  tlUe,  free  from  reasonable 
doubt  The  320  acres  of  land,  patents  to 
which  were  missing,  were  a  material  part  of 
the  land  to  be  conveyed. 

"Where  under  a  contract  to  ocmvey  real 
property  by  a  good  and  sutlicient  warranty 
deed,  vendor  insists  on  vendee  taking  a  doubt- 
ful title,  vendee  is  at  liberty  to  rescind  the 
contract  and  demand  repayment  of  money 
paid  by  him  on  the  purchase  price.**  Boyd  v. 
Boley,  supra. 

The  fourth  ground  of  ttie  motion  Ii  liiat 
appellaDtB  knew,  prior  to  September  IT, 
that  patents  to  the  820  acres  had  been  Is- 
sued and  were  of  record  at  WaelilimtDn;  tiiat 
wlttdn  a  reasonable  time  after  B^tember 
17th,  to  wit  on  OctobOT  9tti,  Oe  patents  were 
recorded  In  Lemhi  county ;  and  that  reqxmd- 
&xta  used  every  effort  and  all  possible  dili- 
eeoae  to  have  the  patokta  placed  on  record. 
The  evld^oe  does  not  show  that  appellants 
knew,  or  had  any  reasonable  cauae  to  know, 
that  the  patents  had  beoi  issued.  Hr.  Oloi- 
nou,  who  was  acting  for  respondents  In  pro- 
curlDg  the  patents,  testified  that  he  did  not 
t^  appellants  or  tbdr  repreeentatlTe  tli«t 
patents  existed,  because  he  did  not  Imow 
whether  or  not  they  did ;  that  about  S^tem- 
ber  17  or  18  he  rec^ved  a  telegram  tn»n 
Washington,  indicating  that  the  pamits  bad 
been  forwarded,  but  that  the  telegram  was 
subject  to  two  different  constructlona.  Hie 
telegram  was  not  Introduced  in  eridenoe. 
The  matter  was  evidently  doubtful,  even  in 
Olennon's  mind. 

[4]  The  third  ground  of  the  motion  la  tliat 
the  appellants  did  not  tender  the  balance  of 
the  purchase  price.  If  the  vendor  Is  unable 
to  perform  at  the  time  performance  Is  re- 
quired of  blm,  a  tender  of  i>^ormance  by 
the  purchaser  would  be  vain  and  Idle^  and 
la  not  required.  89  Cyc  1422,  2048;  Suttboff 
v.  Maruca,  57  Wash.  102.  106  Pac.  632; 
Aurand  v.  Perry,  T.  I*  ft  Imp.  Co.,  178  Iowa* 
262,  160  N.  W.  779;  McManus  T.  PaHfli,  » 
Cal.  App.  479i  129  Pac.  618;  ShMWin  t. 
Baxter,  86  Kan.  780i  121  Pac.  1128;  Kreut- 
ser  T.  Lynch,  122  Wis.  474,  100  N.  W.  887 : 
Nelson  v.  Chlngren,  132  Iowa,  883,  106  N. 
W.  936:  Kicks  V.  State  Bank,  12  N.  D.  676, 
«8  N.  W.  408;  Burk  v.  Schrelber,  ISS  Uaaa. 
35,  66  N.  a  411 ;  Smith  v.  Lewis,  24  Conn. 
624,  63  Am.  Dec.  180;  Burks  v.  Davles,  85 
OaL  110,  24  Pac.  613,  20  Am.  St  Bep.  213; 
Bunkle  V.  Johnson.  30  111  328,  83  Am.  Dec 
191 ;  Smith  V.  Lamb,  26  IlL  386,  78  Am.  Dec. 
381.  Here  the  evidence  tended  to  show  that 
respondents  could  not  pwform  at  the  thne 
performance  was  required  of  thou,  and 
a  toider  on  the  part  of  appellants  was  not 
required.  In  most  ot  the  cases  on  this  ques- 
tion, the  conditions  to  be  performed  by  the 
vendor  and  vendee  are  concurrent  In  some 
of  the  earlier  dedalODS,  a  different  rule  Is 
enforced  wboe  paymsat  tar  tlw  vendee  Is  a 
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condition  precedent  In  tbe  contract  be- 
tween appellant  and  respondents  the  expres- 
sion tbat  "upon  payment  or  tender  of  the  pur- 
chAee  price  to  respondents,  they  shall  exe- 
cnte  and  deliver  to  appellants  a  good  and 
sufficient  warranty  deed,"  might  make  it 
appear  at  first  blush  that  payment  is  a  con- 
dition precedent.  Tbe  expression  la  tbe  pre- 
ceding paragraph  that  "appellants  agree  to 
receive  said  property  and  pay  the  balance  of 
tbe  purchase  price  on  or  before  Septeml>er 
17,  1017,"  makes  It  appear  that  the  condi- 
tions are  concurrent.  In  case  of  doubt,  and 
where  It  can  be  done  without  doing  violence 
to  the  language  of  the  contract,  the  courts 
heiA  tbat  tbe  ccmdltiona  of  payment  and  con- 
veyance are  concurrent  2  WilUston  on  Con- 
tracta,  {  835;  San  Diego  Ccmatruction  Co.  v. 
Mannlx,  175  CaL  54%  166  Pac.  325.  Tbat 
is  tbe  constmctlon  which  we  place  up<m  tbe 
contract  In  this  case.  But  even  If  It  should 
be  held  tbat  tbe  payment  of  the  bialance  was 
a  condition  precedent  the  rule  would  not  be 
otherwise.  Under  the  great  weight  of  au- 
thority, even  where  paylnent  Is  a  condition 
precedent  a  tender  by  the  vendee  Is  dis- 
pensed with  when,  at  the  time  for  perform- 
ance on  his  part  the  vendor  la  unable  or  re- 
fuses to  substantially  perform.  2  WllUston 
on  Contracts,  {{  767,  768;  Sands  v.  Clarke, 
8  O.  B.  751,  762;  Newconb  t.  Bmckett,  16 
Mass.  161. 

Tbe  second  ground  of  tJie  motion  Is  tbat 
no  notice  of  rescission  was  given. 

"As  rescisaion  la  only  an  alternative  remedy 
and  im  In  derogation  (tf  tiie  contract  it  is 
said  that  the  party  who  wished  to  avafl  hlm- 
Bclf  thereof  most  manifest  his  election  In  some 
way.  Tbe  way  in  wbicb  election  must  be  mani- 
fested may  vary  In  different  cases.  Formal  no- 
tice is  certainly  not  always  requisite,  and 
bringing  an  action  promptly  for  restltodon  is 
generally  held  sufficient."  Williston  on  Con- 
tracts, S  146B,  and  cases  dted. 

[1]  But  even  if  it  should  be  beld  that  ex- 
press notice  of  rescission  Is  necessary,  appel- 
lant Haraball's  statement  to  reepcmdentfi,  a 
few  days  after  the  17th,  that  the  deal  was  off, 
that  they  would  have  nothing  more  to  do 
with  It,  and  would  have  to  haw  their  money 
back,  constitutes  snfflclent  notice.  It  was 
sng^eeted  on  argument  that  plaintlfTs'  ac- 
tion most  fail  because  no  formal  donand 
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was  made  for  repayment  of  the  mon^.  Our 
attention  has  been  called  to  no  authority 
holding  that  formal  demand  for  the  repay- 
ment of  the  money  must  he  made,  and  we 
conclude  that  the  law  does  not  require  it  If 
a  draiand  were  required,  appellants'  state- 
ment tbat  they  would  have  to  have  their 
money  back  is  a  demand  in  snbetancc, 

[6]  Tbe  position  was  advanced  1^  respond- 
ents' counsel  on  oral  argument  that  time 
was  not  of  tbe  essence  of  the  contract,  and 
respondents  were  entitled  to  a  reasonable 
time  after  September  17  to  make  and  convey 
the  title.  Considering  the  fact  that  tbe  con- 
tract covered  personal  property  as  well  as 
real  estate,  ttuit  the  value  of  the  personal 
property  was  much  greater  than  that  of  the 
real  estate,  and  that  tbe  personal  property 
was  Uve  stock,  the  value  of  wblch  Is  sub- 
ject to  Sequent  fluctuatltms,  we  are  of  tbe 
opinl(»i  tbat  time  was  of  the  essence,  though 
not  expressly  declared  to  be  in  tbe  contract. 
Williston  on  Sales,  |  189;  Uecbon  on  Sales, 
8  1138.  Moreover,  the  agreement  extending' 
the  time  for  performance  until  September 
22d  bad  the  effect  of  ma  King  time  ot  the  es- 
sence, rrieas  v.  Blder,  24  N.  T.  367.  82  Am. 
Dee.  308;  note  In  GO  Am.  Dec  600^  ud 
eases  dted. 

It  f(41ow8  that  none  of'  the  grounds 
nonsuit  are  well  taken,  and  the  motkut 
should  have  been  denied. 

The  court  erred  in  sustaining  the  objection 
to  the  question  whether  respondents  sold  the 
proper^  to  some  one  else,  and  In  rejecting 
tbe  offer  of  proof  made  In  connection  tbere- 
vdth.  There  is  no  evidence  that  respond«ita 
or  their  agent  Olennon  made  any  ttpress  re- 
monstrance or  objection  when  notified  of  tbe 
rescission  of  the  contract  liy  appellants.  'Buiy 
did  not  make  another  tender  of  the  deeds  to 
app^ants  after  tbe  patmts  were  proearad. 
In  connection  wltb  these  drcumstances,  their 
action  In  subsequently  selling  the  propert:^ 
to  another  Is  admissible  as  bearing  upon  tbe 
question  of  whether  they  consented  to  a  re- 
scission, as  contaided  by  appellants. 

The  Judgment  is  reversed,  and  tbe  cause' 
remanded  for  ■  new  trial  Ooets  to  appel- 
lant. 

RIOB,  a  J.,  and  BUDGB,  DDNN,  and. 
LEE,  JJ.,  concur. 
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STRINGER  V.  REDFIELD  at  tf. 

(Snpreme  Court  of  Idaho.  Oct  21.  192L) 

Appeal  aari  oiror  ^553(1)— Wher»  not  prop- 
erly presented  by  transcript,  bill  of  exoeptloai 
or  la  reeponae  to  praolpt,  laitrMitlMN  oanaot 
be  reviewed. 

Where  the  record  on  appeal  containB  no  re- 
porter's tranacript,  and  no  bill  of  exceptions 
oimtainins  the  instructions  to  the  jury  given  and 
retnaed,  and  the  derfc's  traoBcript  contains  what 
purports  to  be  the  inatmctionB  given  and  refus- 
ed, whidi  are  not  faidnded  therein  in  response 
to  tiie  precipe  filed  by  appellant  with  the  clerk 
and  are  not  included  in  the  clerk's  certificate  of 
the  transcript,  soch  instructions  cannot  be  re- 
vinred  on  i^peal  from  the  Judgment. 

Appeal  from  District  Court,  Cassia  Coun- 
ty; Wm.  A.  Babcock,  Judge. 

Action  by  W.  Stringer  against  Fred 
W.  Redfleld  and  another.  Judgment  for 
the  plain  tUT  and  defendants  appeaL  Af- 
firmed, with  coats  to  reepondoit 

Charles  A.  Sunder Un,  of  Omaha,  Neb.,  tor 
aroollants. 
8.  T.  Ijow%  of  Barlaj,  tor  TSBpondait 


RICE,  C.  J.  This  IB  an  appeal  from  a  final 
Judgment.  The  record  contains  no  bill  of 
exceptions  or  reporter's  transcript  of  the 
evidence.  Appellants'  spedflcatlona  of  error 
relate  solely  to  the  giving  of  certain  Instruc- 
tions by  the  court  and  to  tiie  refusal  to  give 
certain  Instructions  requested  by  appellants. 

In  the  case  of  Minneapolis  niresblng  Ma- 
chine Co.  V.  Peterson,  31  Idaho,  74fi»  176  Pac: 
0^  It  Is  said: 

"Unless  the  aHegsd  errors  of  the  eoort  In  |^ 
liMC  and  refosing  instructions  to  the  jury  are 
presented  by  the  reporter's  transcript,  they  can 
only  be  renewed  when  saved  by  a  bill  of  excep- 
tions." 

After  the  decision  In  that  case,  the  court 
had  under  consideration  what  is  now  C-  S. 
I  6879,  in  the  case  of  Stclnour  t.  Oakley 
State  Bank  (on  r^earlng),  S2  Idaho,  91,  177 
Pae  848. 

After  the  dedstcm  In  the  Stelnour  Case, 
a  S.  1  7103,  was  amended  to  read  as  fol- 
lows: 

"On  appeal  from  a  final  judgment  the  appel- 
lant must  furnish  the  court  with  copy  of  the 
notice  of  appeal  of  the  judgment  roll  and  of 
any  bill  of  exceptions  or  reporter's  transcript 
prepared  and  settled  as  prescribed  in  section 
6886.  upon  which  the  appellant  relies,  and  of 
aU  poperi,  records  and  jUee  detionattii  in  the 
prmnpe  filtd  by  appellant  toith  the  oitrk  of  the 
Patriot  court.*'' 

The  amendment  contiated  of  adding  to  flie 
section  as  it  formerly  stood  the  words  in 


Italics  In  the  above  quotation.  It  may  bcv 
and  probably  Is,  true  that  In  cases  in  which 
the  trial  Judge  has  filed  with  the  clerk  the 
Instructions  given  and  Instructions  request- 
ed by  the  parties,  with  his  indorsements 
thereon,  and  they  have  been  lududed  In  the 
record  In  response  to  a  prsedpe  filed  by  ap- 
pellant, they  may  be  subject  to  review  un* 
der  the  two  sections  above  motioned,  with- 
out being  preserved  in  a  formal  bill  of  ex- 
ceptions. 

But  In  this  case  the  prtedpe  did  not  call 
for  the  Instructions  given  or  requested.  The 
clerk  In  his  certificate  states  that  the  rec- 
ord "Is  a  true  and  correct  transcript  of  the 
proceedings  therein  contained,  and  contains 
In  full  the  papers  Included  in  the  Judgmmt 
roll  In  the  said  action,  as  well  as  a  copy  ot 
the  pHBdpe,*' 

The  InstructlonB  are  not  part  of  the  Jadff> 
meut  roll.  .It  Is  clear  that  the  purported  In- 
structions in  the  record  are  not  properly 
included  thra«In,  and  are  not  covered  by  the 
certificate  of  the  derk.  Under  any  view  we 
may  take  of  the  statute,  th^  cannot  be  re- 
viewed on  this  appeaL 

The  Judgment  is  afllrmed.  with  costs  to 
respondent 

BfcOABTHT,  DTINN,  and  LEB,  JJ.,  eon- 
cur. 

BUDGET  concurs  in  the  condnsloa 
readied. 


ENDERS  V.  ENDER8. 

^Sovrama  Oonzt  <^  Idaho,   Oct  24,  1921.) 

1.  DIvoros  «9>I82— Snpreme  Cesrt  nay  satar- 
taln  applloatlon  for  attorneys'  fees  whera 
neoessary  to  oenplete  exardss  of  Its  Jnris- 
dlctloB. 

Under  artlde  S,  |  9,  of  the  OonstitatloB  of 
this  state,  the  Snpreme  Court  has  jatfsdletion 
to  entertsin  an  original  appiicatiott  for  mtb»- 
ne7  fees  on  behalf  of  one  of  the  parties  te  a 
divorce  artion.  upon  a  proper  showing  that  the 
granting  of  snch  relief  Is  necessary  to  the  es:- 
erdse  of  its  appellate  JurisdlctloiL 

2.  Dlvoroe  «s>l82— Wife  Is  •atlUed  to  attor- 
neys' foes  for  appealed  ease,  where  wlthoat 
means  and  hoshaad  was  dsoresd  ail  tto  pr^ 

srty. 

Where  an  action  for  divorce  is  brought  by 
the  haaband,  the  wife  is  entitled  to  be  provided 
with  means  at  the  expense  of  the  husband  for 
an  efficient  preparation  of  her  case  on  appeal, 
where  it  appears  that  she  is  vrithoot  neaas, 
snd  that  tSl  the  property  of  the  parties  was 
awarded  to  the  husband  Itf  the  decree  of  fba 
lower  court 


>FBr  other  eaen  tea  «uae  topio  snd  KBT-NHUBBB  In  aU  Ker-Nnmbared  DIcmu  and  tedesee 
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3.  DIvoroe  ^182— Wife  Mtltled  to  b*  rapra 
Mated  by  omntel  !■  appellato  oenrt  at  bn- 
baatfa  exHwe. 

In  aa  action  for  diToree,  conriderattoDB  of 
Jnstice  and  pabUc  policy  req^re  that  the  idfe 
be  afforded  an  opportunity  to  be  properly  rep- 
resented hj  coaosel  before  her  property  and 
other  HghtB  are  adjudicated  by  the  appeHate 
coart 

4.  Dlvorea  ^182— Tha  Snpreme  Coart  nay 
■rant  allnoay  aad  aalt  noaey  oaly  where 
Moasaary  ta  exerdsa  of  Its  Jarlsillotlon. 

Under  C.  S.  S$  4642,  4653.  original  juris 
diction  in  tiie  matter  of  irranting  alimony  and 
suit  money  in  divorce  actions  is  rested  in  the 
district  cooit,  and  such  relief  is  granted  by  the 
appellate  court  only  where  it  is  necessary  to  a 
complete  exercise  of  its  appellate  juEisdiction. 

Appeal  from  District  Court,  Bannock  Coun- 
ty;  O.  R.  Baum,  Judge. 

Actltm  tqr  TtMO,  Ihidffira  acalnat  Bntb  £n- 
dm  for  dlToroe,  and  from  a  deoree  awarding 
l^xiperty  to  lOalntlff ,  the  defmdant  a|>peal& 
D^Andants  aiq;>licatl0n  for  attorney  fees  on 
appeal  granted  In  part.  Application  for  tem- 
porary alimony  denied. 

Peterson  ft  Coffin  and  H.  S.  Bay,  all  of 

Pocatello,  for  appellant. 

D.  W.  Standrod,  C,  D.  Smith,  and  a  M. 
Booth,  all  of  Pocatdlo,  for  respondent. 

BUDGB,  J.  This  la  an  original  application 
In  this  court  for  an  order  directing  re8p<»id- 
ent  to  pay  a  certain  sum  money  to  appel- 
lant for  attorney  fees  In  the  prosecution  of 
her  an[»eal  and  tor  tonporary  alimony. 

An  application  for  the  payment  of  costa, 
exposes,  and  attorney  fees  was  made  to  the 
trial  judg^  whereupon  an  order  was  made  di- 
recting that  respondent  pay  tbe  (iterk  of  the 
court  an  amount  necessaiy  to  cover  tbe  tran- 
script on  appeal,  tbe  filing  fee  in  the  Supreme 
Court,  and  the  sum  of  ¥30  to  cover  the  cost 
of  printing  brieftf  but  denying  the  application 
for  attorney  fees. 

[1]  A  moUon  has  been  made  by  respondent 
to  dlsmlBs  appellant's  application  In  this 
court,  upon  the  ground  that  no  appeal  was 
tqjken  from  the  order  made  by  the  district 
Judge  disallowing  the  attoiney  fees,  and  that 
therefme  this  court  is  without  Jurisdiction  to 
mtertaln  appellant's  appUcatton.  With  this 
contention  we  are  not  In  accord. 

Artlde  5,  S  9,  of  the  Constitution,  provides 
that— 

"The  Supreme  Conrt  shall  •  •  •  have 
•  •  •  Jurisdiction  to  issue  •  •  •  all 
writs  necessary  or  proper  to  the  oomplete  ex- 
erdsa of  its  appellate  jarisdietion." 

See  Boby  v.  Boby,  9  Idaho,  371,  74  Poe.  957, 
3  Ann.  Gas.  50;  Stonebumer  v.  Stcmebunier, 
U  Idaho,  603,  83  Poc.  038 ;  Day  t.  Day,  12 
Idaho.  556.  86  Pac.  831,  10  Ann.  Cbs.  260; 


Spc^ord  T.  Spofford,  18  Idaho,  115,  108  Pac. 
1054 ;  Callahan  v.  Dunn.  SO  Idaho,  226,  164 
Pac.  356;  Callahan  v.  Callahan,  83  Idaho, 
— ,  192  Pac.  660;  14  Cyc.  745. 

As  will  be  observed  from  the  for^(^ng 
authoritlee,  this  court  has  Jurisdiction  to 
entertain  appellant's  application  upon  a  prop- 
er showing  that  the  granting  of  such  relief  is 
necessary  to  a  complete  exercise  of  its  appel- 
late Jurisdiction.  Callahan  v.  Dunn,  30  Ida- 
ho, 225,  at  231,  164  Pac.  356. 

From  the  record  on  ai^>eal  in  this  case  it 
aiH>ears  that  respondent's  complaint  was  dis- 
missed and  a  decree  of  divorce  granted  to  ap- 
pellant upon  her  cross-complaint,  and  that 
all  of  the  property  owned  or  possessed  by  ap- 
peUaut  and  respondent  was  awarded  to  the 
latter.  Whether  this  property  Is  the  separate 
property  of  respcmdent  or  community  prop- 
erty Is  a  question  to  be  determined  when  the 
cause  is  sabmttted  iqx>n  the  merits. 

Appellant's  application  Is  supported  by  the 
affidavit  of  one  of  her  attorneys,  who  up<m 
Information  and  belief,  alleges  that  appellant 
is  now,  and  since  the  rendition  of  the  decree 
of  divorce  has  be^,  compiled  to  seek  aid 
from  friends  and  relatives  tor  her  soi^mrt: 
that  she  Is  In  Indigent  <drcnmstances  and 
unable  to  pay  counsel  to  prosecute  her  ap- 
peal ;  and  that  she  has  agreed  to  pay  a  rea- 
sonable attorney  fee;  and  prays  that  this 
court  make  an  order  allowing  her  the  sum  of 
$1,000  for  prosecuting  her  an)eaL 

Respondent,  in  resisting  appellant's  nppU- 
catlm,  filed  an  aflMavlt  siting  out  his  re- 
sources and  llabiUtlea,  and  alleging  that  he 
Is  unable  to  procure  and  advance  any  fnrtlier 
sums  for  ttttom^  fees  or  alimony. 

[2, 1}  Where  it  appears  that  all  of  the 
property  <a  the  huAand  and  wlfo  has  been 
awarded  to  tbe  husband,  and  the  wife  is 
without  nKans  to  emjdoy  connsdl  to  properly 
protect  her  Interests  on  appeal,  we  do  not 
think  a  showing  of  poverty  by  the  husband 
should  defeat  her  appllcaticm,  particularly 
where  the  actlm  for  divorce  was  brought  by 
the  husband,  since  he  should  not  be  permit- 
ted to  maintain  an  action  against  hla  wife 
for  divorce  If  he  cannot  furnish  safflclait 
means  to  the  wlfo  to  enaUe  her  to  make  her 
defense.  A  wlfo  Is  entitled  to  be  provided 
with  means  at  the  expense  of  the  hnsband  tot 
an  effidoit  prqjaratlon  of  her  cose  on  appeal, 
where  It  appears  that  she  Is  without  means 
and  all  of  the  property  of  <he  parties  was 
awarded  to  the  husband.  Considerations  of 
justice  and  pubUc  policy  demand  an  ouKKtu- 
nlty  for  the  wife  to  be  represoited  before  ber 
property  and  other  rights  are  passed  upon 
the  appellate  court. 

[4]  While  reqMmdoit  in  hla  aflldavit  does 
not  diallrage  the  reastmablraeBa  of  tbe 
amount  of  attorney  foes  pn^ed  fbr  by  ai^ 
pellant,  yet  we  think  Uiat  9260  la  a  reasoD- 
able  amount  to  be  allowed  appellant  for  that 


^sPor  etlier  cmm     ume  topic  and  KBT-HUMBBR  In  sU  K^-Numlwrea  Dlgwts  and  I: 

Digitized  by 


"Google 


710 


201  PACIFIC 


BEPOBTXBB 


<Idabo 


irarpose  at  this  tlm^  raserrlns  the  right, 
however,  to  determine  upon  the  flnal  submls- 
0km  ot  the  cause  whether  any  additional 
amount  BhouM  be  allowed  for  services  ren- 
dered or  to  be  rendered  upon  the  prosecntlon 
of  her  appeal. 

In  passlnff,  we  feel  constrained  to  say  13iat 
we  do  not  wish  to  be  understood  as  encourag- 
ing original  applications  to  this  court  for  at- 
torney fees,  alimony,  or  suit  money.  Appli- 
cation shonld  be  made  to  the  trial  court.  As 
was  aald  by  this  court  In  the  case  of  Callahan 
V.  Dunn,  80  Idaho,  at  page  231, 164  Pac.  857 : 

"An  ezamlaatloQ  of  sections  2662  and  2673, 
Rev.  Codei,  clearly  shows  that  original  jnrla- 
dictloB  In  the  matter  of  granting  alimony  and 
rait  money  In  connection  with  ^vorce  actions 
li  vested  in  the  strict  courts  and  the  Judges 
thereof  at  diambers.  It  Is  dear  that  tbis 
court  does  not  hare  original  Jurisdiction  in 
Huch  -matters.  Such  orders  are  made  by  this 
court  only  where  It  Is  necessary  to  a  complete 
exercise  of  Ito  appellate  jurisdiction.** 


TUtM  court  will  review  upon  appeal  an  or- 
der of  the  district  court  allowixig  or  disal- 
lowing allmimy,  suit  moiMy.  w  attorney  fees. 

In  view  of  th«  forecolng,  It  Is  ordered  that 
respondent  be,  and  be  la  hweby.  directed  to 
pay  to  the  dark  of  this  court,  for  the  benefit 
of  aiweUant.  the  sum  of  $200  tvt  the  purpose 
stated,  within  80  days  after  the  filing  of  this 
opinion.  The  ap^catlon  for  tvnporary  al- 
imony will  be  denied. 

BlOB,  a  J.,  and  IfeOABTHZ,  DUMN,  and 
TjIOD,  JJ.,  oooenr. 


SEAMONS      DAVIS  et  ix.    (No.  3374.) 

(Supreme  Court  of  Idaho.   Oct.  26,  1021.) 

Appeal  aai  error  ^979(2)— Trial  Jadgo^s  er- 
der  flraatlii  new  trial  not  reversed,  ■aleao 
abase  af  dlserettea  showa. 

Where  there  is  a  substantial  eosBlct  Id  the 
eTidenee,  and  tike  trial  court,  who  beard  and 
Haw  the  witnesses  testify  and  observed  their 
demeanor  on  the  witness  stand,  grants  a  mo- 
tion for  a  new  trial.  If  it  does  not  affirmatively 


appear  that  audi  court  sbused  Hs  discretion, 
such  action  will  not  be  reversed  on  appeal. 

Appeal  from  District  Court,  Bannock 
County ;  Robert  M .  Terrell.  Jadc& 

Actkm  by  David  W.  Seamons  against 
William  C.  Davis  and  wife  for  damages. 
Verdict  for  the  plaintiff,  and  from  an  order 
granting  a  new  trial,  the  plaintiff  appeals. 
Affirmed. 

H.  B.  Thompson  and  Swanson  ft  Tyde- 
man,  all  of  Pocatello,  for  api>ellant 

Budge  &  Merrill,  of  Pocatello,  for  re- 
spondents. 

DITMN,  J.  Appellant  brought  tUa  action 
to  recover  $1,000  damages  for  allied  Blunt- 
age  of  water  occasiODed  the  failure  of  de- 
foidants  to  conv^  tltie  to  water  BafDdent 
to  Irri^te  20  acrea  of  land  acccwdlng  to  tte 
terms  of  a  certain  deed  made  by  ravond- 
ents  to  appellant.  The  case  was  submitted 
to  a  Jury,  and  a  verdict  rendered,  giving  ap- 
pellant $S00.  Bespottdenta  moved  for  a  nen- 
trial  on  the  ground  of  the  InsufBdeney  of 
the  evidence  to  Justify  a  vo-dlct  and  arrors 
in  law  occurring  at  the  trial  and  excepted 
to  by  the  defendant&  The  motion  was 
granted,  and  this  appeal  was  takes  from 
the  order  granting  it 

Api)eIIant  assigns  and  relies  upon  this  er- 
ror: "The  court  erred  in  granting  defend- 
ants* motion  for  a  new  trial."  We  have 
carefully  examined  the  record  In  this  case, 
and  find  a  substantial  conflict  In  the  evi- 
dence. The  trial  court  heard  and  saw  tiie 
witnesses  testify,  and  observed  their  de- 
meanor on  tiie  witness  stand,  and  it  does  not 
affirmatively  appear  from  the  record  that 
the  court  erred  in  granting  a  new  trial.  Un- 
der the  repeated  dedslons  of  this  court  the 
action  of  the  trial  court  In  such  case  will 
not  be  disturbed  on  appeal.  Cox  v.  Cox,  22 
Idaho,  692,  127  Pac.  6^;  BailUe  v.  City  of 
Walhice,  22  Idaho,  702,  127  Pac.  906,  and 
eaaea  dted  In  both  of  these  decisions.  Judg- 
ment affirmed.  Costs  to  respondait 

BICE,  a  and  McCARTUT  and  LBE. 
JJ.,  concur. 

BUDOa  J.,dld  not  sit  at  the  bearing,  and 
took  no  active  part  In  this  dedslim. 
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BEEBE  V.  PIONEER  BANK  4  TRUST  CO. 
(No.  S87e^) 

(Sapnme  Omirt  <tf  Idaho.  Get  2ft,  1921.) 

1.  EvidMM  «B>44l(t)— Cofltraot  writtsa  and 
signed  eonstltites  flnal  aflrMnrnt,  tad  eu- 
iot  be  varlad  by  parol. 

When  a  contract  is  reduced  to  writing  and 
aigned,  It  conetitnteB  the  final  agreement  of 
the  parties  as  to  its  subject-matter,  and  prior 
or  eontemporaneoua  oral  agreements  or  atate- 
m«Bta»  TUjiag  its  temu,  are  not  adilssiMfc^ 

2.  Evldaaee  «b>44I (5)— Rxtarea  «»I8(I)— 
Where  nortgage  laoludas  f^xtaros,  avldeaoo 
of  eaatrary  eoatemporaaeoM  oral  agraomaat 
It  laaAatosIM*. 

When  a  mortgage  expresaly  corers  a  lot 
and  an  improvements  sitaate  thereon,  it  in- 
dndes  fixtures  which  have  become  port  of  the 
realty,  and  a  contemporaneoas  oral  agreement 
that  the  mortgage  does  not  cover  flxtnrea  la 
not  admlasiMa  as  between  the  partlea  and  their 
pziTies. 

S.  FIxtares  $=3l— "Flxtnre"  to  realty  deAaed. 

Personal  property,  in  order  to  lose  Its  char* 
acter  as  a  chattel  and  become  a  "fixture,"  must 
be  annexed  to  the  realty,  either  actually  or 
constructively,  mast  be  appropriated  to  the 
ns«  of  that  part  of  the  realty  with  which  it  is 
connected,  and  must  be  Intended  aa  a  perma- 
nent accession  to  the  freehold. 

[Bd.  Note.— For  other  deflnitiona,  sea  Words 
and  Phrasea,  lilrat  and  Second  Beriea,  Xiztnre.] 

4.  Flxtares  «=;»4— When  the  questloa  vrheth- 
er  a  fixture  has  become  part  of  realty  aris- 
es, the  aaaaxer's  saorot  latantloa  la  not  na- 

terlal. 

When  the  qneation  as  to  whether  or  not  a 
fixture  has  become  part  of  the  realty  arises 
between  the  person  who  annexed  it  and  an- 
other, the  secret  intention  of  the  former,  not 
diadosed  to  the  latter.  Is  not  material,  but  the 
inquiry  is  as  to  what  intention  must  be  imput- 
ed to  the  former  in  the  light  of  all  the  circum- 
stances, tested  by  common  nnderstandinf . 

Appeal  from  Dlatilct  Court,  t^mlil  Ooanty ; 
P.  J.  Cowen,  Judge. 

Action  by  O.  C.  Beebe  against  the  Floneev 
Bank  &  Trnst  Company  for  conTcrslon. 
Judgment  for  plaintiff  for  $1  damages,  and 
plaintiff  appeals.   Rerersed,  and  new  trial 

ordered. 

R.  P.  Quarles,  of  Salmon,  and  A.  a  Gbetry, 
of  Weisw,  tor  app^nt. 

B.  W.  Wbttcomb,  of  Blackfoot,  for  respcmd- 
ent 

McOARTHT.  3.  Appellant  sued  ttae  re- 
spondent bank  for  ttie  value  of  a  bank  vault 
door  with  its  facings  and  certain  faraitore 
and  fixtures  removed  by  respondent  from  a 
bank  trallding  formerly  occupied  by  It,  which 
had  been  acquired  by  appellant,  through 


sherifl^B  sale,  after  foreclosure  of  a  mortgage. 
The  boildiiv  was  originally  constructed  by 
Langsdorf  dc  Co.,  banko^,.  for  their  own 
banking  purposes.  Wbm  it  was  near  com- 
^etimx,  at  a  time  when  the  fixtures  in  ques- 
tion had  been  partly  installed,  the  First  Na- 
tional Bank  took  over  the  Langsdorf  banking 
iRislnesa  and  the  real  estate:.  It  completed 
the  Installation  of  the  fixtures,  which  con- 
sisted of  railings,  counters,  shaves,  and  par- 
titions with  marble  bases,  glass  and  grill 
woik,  which  were  ordered  by  the  architect  of 
the  building,  designed  by  him  for  this  partic- 
ular building,  and  matched  the  other  interior 
woodwork  of  the  structure.  They  were  set 
flush  against  the  walls  and  fastened  to  them : 
the  baseboard  being  cat  and  fitted  around  the 
partitions,  which  were  attached  to  tho  fioor 
with  angle  iron  braces.  It  took  two  carpra- 
ters  one  day  and  three  hours  to  remove  th^, 
and  their  r^oval  lefi:  marks  upon  the  walls 
and  gaps  in  the  baseboard.  The  vault  door 
was  built  into  the  wall  ost  the  vault,  imbed- 
ded In  cement  It  took  an  expert  stmie  ma- 
son and  concrete  worker  15  hours  to  get  It 
out  of  the  wall  by  cutting  away  the  concrete 
built  around  it. 

For  the  purpose  of  securing  a  loan,  the 
First  Nstional  Bank  mwtgaged  this  real 
property  to  0.  S.  Burton,  trustee  for  James 
D.  Murdock;  the  tranaactitm  being  accom- 
plished throus^  Carl  D.  Slaughter,  to  whom 
the  property  was  deeded  1^  the  bank,  and  who 
executed  a  mortgage  to  Burton  and  ihm  deed- 
ed the  pn^rty  back  to  ttie  bank.  The  mort- 
gage was  foreclosed,  and  appellant  bought 
the  property  at  the  sherifTs  sale,  receiving  a 
crarUficate  of  sale  and  later  a  sbCTlfTs  deed. 
The  mortgage  described  the  lot  upon  which 
the  bank  building  was  sltoated  and  contained 
the  words  **wlUi  the  Improvonenta  thereon 
situated,"  The  aberffPs  certificate  of  sale 
and  BherilTB  deed  gave  this  same  description, 
aubaeqaoit  to  the  dicrUTs  sale  and  tba 
delivery  of  the  certificate  respondent  bought 
the  property  in  question  from  one  vho 
had  bought  it  from  the  receiver  of  the  bank, 
and  without  appeUan^s  oonsttit  reqwnd- 
ent  rauoved  It 

At  the  trial,  the  court,  over  tiie  objections 
of  the  ai^IIant.  allowed  respondent  to  In- 
troduce testlm(my  that  H.  G.  King,  an  officer 
at  the  bank,  who  negotiated  the  loan  for  the 
bank,  had  a  verbal  underatanding  witii  Bur- 
ton that  the  mortgage  was  to  cover  the  real 
estate  not  Uidndlng  the  furniture  and  fix- 
tures; also  testimony  that  the  property  in 
question  was  carried  on  the  books  of  the 
bank  as  "furniture  and  fixtures." 

The  verdict  and  ju^;ment  were  for  tiie  ap- 
pellant In  tiie  sum  of  (L  AH  the  evidence  as 
to  value  makes  It  clear  that  this  wna  a  w- 
dict  adverse  to  niq>ellant  so  far  as  the  con- 
version is  concerned,  and  that  the  $1  la  nom- 
inal damages  for  injury  to  t3ie  building  caus- 
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ed  tiy  detailing  taA  ronovlng  tbe  inropeziy 
In  qnestlfni. 

AppeUant^s  prlndiwl  aarigmnflnts  of  «xor 
an  the  admladon  oi  tt»  above  erideoM  ovw 
Ub  olOectloiiak  tbe  glTing  of  certain  Instruc- 
tions, and  tbe  refusal  to  t^ve  certain  Instruc- 
tions requested  by  him. 

[1 , 2]  The  mortgage  was  a  written  contract 
betveen  respondent's  predecessor  In  Interest 
and  the  mortgagee.  It  described  tbe  propwty 
as  tbe  lot  "with  the  Improvwients  tbevecm 
situated."  This  would  Include  any  fixtures 
which  had  become  part  of  ttie  realty;  tt 
would  not  Indude  fixtures  wbldk  bad  not 
become  part  of  tbe  realty.  Whether  the  fix- 
tures in  question  had  or  had  not  become  part 
of  the  realty  would  depend  upon  the  appli- 
cation of  established  rules  of  law  to  the  par- 
ticular circumstances  at  the  case.  A  parol 
agreement  between  King,  who  n^tlated  the 
transaction  for  the  mortgagor,  and  Burtou, 
who  took  the  mortgage  as  trustee,  to  the. 
effect  that  the  morgage  did  not  cover  fixtures^ 
would  Tary  tbe  terms  of  the  written  agree- 
ment as  embodied  in  the  mortgage.  When  a 
contract  Is  reduced  to  writing  and  signed. 
It  constitutes  the  final  agreement  of  tbe  par- 
ties aa  to  its  subject-matter,  and  prior  or  [ 
contemporaneous  parol  agreements  or  state- 
ments varying  Its  terms  are  not  admissible. 
Jacobs  V.  Shenon,  3  Idaho,  274,  281,  29  Pac. 
44;  Stein  v.  Fogarty,  4  Idaho.  702,  43  Fac. 
681 ;  First  National  Bank  v.  Bews,  5  Idaho, 
678.  51  Pac.  777;  Newmyer  v.  Roush,  21 
Idaho,  106,  123,  120  Pac.  4W,  Ann.  Cas. 
iei3D,  433;  10  R.  a  L.  subject  Evidence, 
S§  208-214,  and  notes.  Tbe  parol  agreement 
between  King  and  Burton,  testified  to  by  the 
former,  varied  the  terms  of  the  mortgage,  and 
testimony  as  to  It  was  not  admissible. 

Bespondent's  counsel  cites  us  to  cases  in 
which  it  Is  held  that,  by  agreement,  property 
may  retain  the  character  of  a  chattel,  al- 
though annexed  to  the  land  In  such  a  way  as, 
in  the  absence  of  such  an  agreement,  would 
constitute  It  a  part  of  the  realty.  This  doc- 
trine Is  well  expressed  In  a  leading  New  York 
case  as  follows : 

"But,  as  by  agreement,  for  the  purpose  of 
protecting  the  rights  of  vendors  of  persooalty, 
or  of  creditors,  chattels  may  retain  their  char- 
acter as  chattels,  notwithstanding  tbeir  annexa- 
tion to  the  land  In  such  a  way  as  in  the  absence 
of  an  agreement  wonld  eonstitnte  them  fixtures 
(Ford  V.  Cobb.  20  N.  T.  344;  Siason  v.  Hib- 
liard,  76  Id.  642),  so,  also,  it  would  seem  to 
fsllow  that,  by  convention,  the  owner  of  land 
may  reimpress  the  character  of  personalty  on 
chattels,  which,  by  annexation  to  tbe  land, 
have  become  fixtures  according  to  the  ordinary 
rule  of  law,  provided  only  that  they  have  not 
been  so  incorporated  as  to  lose  their  identity 
and  the  reconverrion  does  not  Interfere  with 
tbe  rights  of  creditors  or  third  persona."  Ty- 
son V.  Post.  108  N.  Y.  ZLT,  16  N.  B.  816,  2  Am. 
St  Bep.  40d. 

In  none  of  these  cases  Is  a  written  agree- 
ment permitted  to  be  varied  by  an  oral  agree- 


ment In  the  case  Just  above  <dted  the  court 
says  that  an  oral  agreonent  relied  on  by  tbe 
prevailing  party  was  not  Invalid  on  the 
ground  that  it  varied  a  certain  written  In- 
strument, because  he  was  not  a  par^  to  It. 
The  dedalon  clearly  Implies  that  the  case 
would  be  far  different  If  the  party  relying  <m 
the  oral  agreement  had  bera  a  part?  to  the 
writtm  on&  Obviously  an  mal  agreement  in 
r^ard  to  fixtures  is  no  etxceptlon  to  tbe  gra- 
eral  rule  irtiidi  forbids  parol  evidence  to 
contradict  a  written  agreemoit 

[1, 4]  OAe  tests  that  are  to  be  applied  In  de- 
termining whether  a  fixture  becomes  part  of 
the  realty  or  retains  the  (diaracter  of  a  chat- 
tel are  clearly  expressed  by  this  court  in 
Boise-Payette  Lumber  Co.  t.  McCk>mlck,  32 
Idaho,  462,  186  Pac.  262: 

"Personal  property,  in  order  to  Ion  its  char- 
acter as  a  chattel  and  become  a  fixture,  must 
be  annexed  to  the  realty,  either  actually  or 
conatructively;  must  be  appropriated  to  tbe 
use  of  that  part  of  tbe  realty  with  wMdi  it  is 
connected,  and  mast  be  intended  as  a  perma- 
nent accession  to  the  freehfdd.  *  *  *  . 

"In  the  leading  case  of  Teaff  t.  Hewitt,  1 
Ohio  St.  611,  50  Am.  Dec  63^  it  was  sooght  to 
lay  down  teats  of  general  application  for  de- 
terminiug  when  an  article  becomes  a  fixture. 
The  criterion  in  this  case  is  formulated  as  fol- 
lows: '(1)  Actual  annexation  to  the  realty,  or 
something  appurtenant  thereto.  (2)  Appropri- 
ation to  the  use  or  purpose  of  that  part  of  the 
realty  with  which  it  Is  connected.  (3)  Intev- 
tion  of  the  party  making  the  annexation  to 
make  the  article  a  permanent  accession  to  the 
freehold — this  intention  being  inferred  from 
the  nature  of  tbe  artide  affixed,  the  relation 
and  situation  of  tbe  party  making  the  annexa- 
tion, the  structure  and  mode  of  annexation,  and 
the  purpose  or  use  for  which  the  annexation 
has  been  made.'   *   *  * 

"Many  authoritiee  make  the  Intention  with 
which  an  artide  was  annexed  the  consideration 
of  paramount  importance.  These  cases  sag- 
gest  that  the  other  tests  are  mainly  important 
as  evidence  of  such  intention.  Ewell  on  Fix- 
tures (2d  Ed.)  bottom  pages  SO  and  81. 

"In  Hopewell  Mills  Co.  v.  Taunton  Sav. 
Bank.  150  Mass.  619. 15  Am.  St  236.  23  N.  B. 
327.  6  L.  B.  A.  249,  it  is  said:  These  cases 
seem  to  recognize  the  true  prindple  upon  which 
tbe  dedsiona  should  rest,  only  It  should  be 
noted  that  the  intention  to  be  sought  is  not 
the  undisclosed  purpose  of  the  actor,  but  the 
intention  impUed  and  manifested  by  his  act  It 
is  an  intention  which  settles,  not  merely  his 
own  rights,  but  the  rights  of  others  who  have 
or  may  acquire  interests  In  the  property.  They 
cannot  know  his  secret  purpose,  and  their 
rights  depend  not  upon  that  but  np<m  the  in- 
ferences to  be  drawn  from  what  is  external 
and  visible.  In  eases  of  this  kind  every  fact 
and  drcnmstance  should  be  considered  which 
tends  to  show  what  intention,  in  reference  to 
the  relation  of  tbe  madiiae  to  the  real  estate, 
is  properly  imputable  to  him  who  pot  it  in  posi- 
tion.'  See,  also,  Tate  v.  Blackburne,  48  Miss.  1. 

"Except  in  cases  where,  by  contract  or 
agreement  the  iutention  of  tiie  party  who 
made  the  annexation  determines  the  character 
of  the  artide  or  madilne  as  to  whether  it  la 
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a  chattel  or  a  fiztDre,  the  biqufiT  is  not  atrict- 
ly  aa  to  the  intention  of  the  -peraon  himaelf 
who  annexed  the  chattel  to  the  freehold.  Thus, 
in  the  ease  at  bar  the  cootegt  is  between  an 
attaching  creditor  and  a  mortgagee.  Neither 
party  was  bound  by  the  intention  existing  in 
the  mind  of  the  owner.  The  inqairy  is  as  to 
what  intention  mast  be  Impnted  to  him  in  the 
light  of  all  the  circnmstances,  when  tested  hy 
the  common  understanding  of  those  familiar 
with  the  subject.  As  suggested  by  Undley,  L. 
J.,  in  the  case  (rf  Viscount  HiU  v.  Bullock,  2 
Chancery,  482,  where  it  was  claimed  certain 
stuffed  birds  wore  fixtures:  'After  aU  there  is 
each  a  thing  as  common  sense,  and  it  must  be 
brought  to  bear  upon  the  question  of  whether 
these  birds  are  or  are  not  fixtures.' " 

BoisO'Payette  liomber  Co.  t.  BJcComick,  su- 
pra. 

the  nde  above  expreased.  the  fact 
that  the  bank  carried  the  property  In  queB- 
tton  on  its  booJffl  aa  fixtures  was  not  admissi- 
ble to  show  ita  true  character.  If  it  tended 
to  Oum  aa  intent  on  the  part  of  the  bank.  It 
waa  a  secret  Intent  not  dladoaed  to  the  mort- 
gagee  or  the  appellant,  and  was  therefore  not 
admlsalble.  Applying  the  tests  laid  down  in 
the  above  decision  to  the  property  In  qnestion, 
In  the  light  of  the  evidence,  the  door  to  the 
bank  vault  vraa  dearly  part  of  the  realty, 
and  it  would  have  been  proper  for  the  court 
to  have  so  instructed  the  jury.  Aa  to  the 
other  property,  a  question  of  fact  was  pre- 
sented whlA  should  have  beoi  preaentod  to 
the  jury  under  proper  InatmctlMis  along  tiie 
lines  Buggested  to  Botoe-Pftyette  liamber  Co. 
V.  McComlct,  snpnu  Applying  the  role  of 
tiiat  decision  to  the  toatmctlona  given  by  the 
court  and  assigned  as  error  by  appelant. 
Instructions  11,  12,  and  16  were  erroneous. 
The  refusal  to  give  appellant*  8  lequeated  in- 
structions 1,  2,  3,  and  4  was  also  error. 

For  the  reasons  given  the  Judgment  is  re- 
versed and  tiie  case  remanded  for  &  new  trlaL 
Costa  to  appelant. 

BICE,  0.  J.,  and  BtJI>QB  and  DTJNN,  JJn 

J.,  being  dlsquaUfled,  did  not  sit  at 
the  hearing  and  took  no  part  to  this  optolon. 


DYGERT  V.  HARRISON.   (No.  3403.) 

(Supreme  Court  of  Idaho.  Oct  24, 1921.} 

Abatement  and  revival  «»58V2— Proceodlsg  to 
remove  officer  does  not  survive  offloer's  death. 
In  an  action  to  remove  a  public  oflleer  un- 
der C.  S.  8  86S4,  if  judgment  is  for  defendant 
and  plaintiff  appeals,  a  motion  to  dismiss  the 
appeal  will  be  granted  by  this  court  on  a  show- 
ing that  reapondent  is  dead. 


Aweal  from  Dlatrlct  Court, 
Coun^;  Robt  M.  Terrell,  Judge. 


Bannock 


Ac(l<m  by  R.  J.  Dygert  agatost  Geonge 
Harrison.  Judgmott  fOr  the  defmdant,  and 
platotiff  appeala    On  motioi  dlsmiaa. 

Appeal  <llam<B<M>d, 

R.  X  Dygert,  of  Boda  Springs,  for  appel- 
lant. 

Isaac  E.  UcDougall,  of  Pocatello,  for  re- 
spondent 

DUNN,  J.  Appellant  filed  an  toformaHon 
to  the  district  court  of  Bannock  county, 
chargtog  respondent,  who  was  a  justice  of 
the  p^ce  of  Soda  Springs  precinct,  with 
failure  to  perform  certain  official  duties. 
On  the  trial  of  the  case  the  court  made  find- 
ings of  fact  contrary  to  the  allegations  of 
the  Information  and  entered  a  Judgment  of 
dismissal,  from  which  appeal  was  taken. 

Counsel  for  respondent  has  moved  to  dis- 
miss the  aroeal,  for  the  reason  that  the  term 
of  ofiBce  of  reapondoit  has  expired  and  that 
reapondent  Is  now  dead. 

By  the  death  of  respondent  ttie  action 
against  him  abates,  since  the  cause  of  ac- 
tion la  one  that  does  not  survive:  0.  S.  6652. 

The  appeal  la  dismissed,  vrith  costs  to  re- 
spondoit. 

RICE,  a  J.»  and  BUDGB,  Mc(3ABXHY, 
and  I^EE.  JJ.,  concur. 


THOMAS'  HEIRS  v.  VILLAGE  OF  MALAD 
CITY  at  al.  (No.  3231.) 

(Supreme  Court  of  Idaho.   Oct.  27,  1921.) 

laJasotloB  «s>35(2)— Boaa  Ada  poasaasor  of 
real  estate  nsdar  olalm  of  right  may  asjola 
tmpassar  thraataalng  Irreiiarable  lajsry. 

Bona  fide  possession  of  real  estate  under  a 
ri^lm  of  right  entitles  the  one  in  possession  to 
an  injunction  ag^st  a  treopaaser  who  threat- 
«DS  irreparable  Injury  to  the  realty. 

Appeal  frcHu  District  Court,  Oneida  Coun- 
ty; Wm.  A.  Babcock,  Judge. 

Action  by  Sarah  Thomas  against  the  Vil- 
lage of  Malad  City,  Idaho,  and  others,  to  m- 
Joto  a  trespass  on  realty,  in  which  platotiff 
died,  and  her  heirs  were  substituted.  Judg- 
ment for  the  platotUEa,  and  the  deloidants 
appeaL  AlDnned. 

T.  B.  Bay,  of  Malad,  and  D.  a  HcDongaU 
and  T.  D.  Jones,  both  of  Pocatello,  tor  ap- 
pellants. 

Da  via  &  Dvans,  of  Presttm,  for  respondents. 

McCarthy,  J.  The  orli^l  respondent, 
Sarah  Tbomaa,  broaght  thia  action  to  en- 
Joto  app^ants  fmn  toterfering  with  her 
possesaioD,  under  dalm  oC  ownership^  of  a 
strip  of  lukd  4Ji  teat  wide,  bj  tearing  down 
her  fence,  uprooting  shade  trees,  and  con- 
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stractluff  a  oonent  sidewalk.  Appellants  con- 
tended that  this  strip  of  ground  was  a  part 
of  the  public  street  of  appellant  village,  and. 
In  a  CToee-compIalnt,  asked  that  She  be  re- 
strained from  Interfering  with  the  constmc- 
tXoa  of  a  sidewalk  over  It  From  a  Judgment 
In  her  favor,  and  an  order  denying  a  motion 
for  a  new  trial,  thla  appeal  Is  taken.  After 
Jodgmoit,  and  pending  the  appeal,  she  died, 
and  her  heirs  have  been  substituted.  The 
only  assignments  of  error  which  we  tblnk 
It  necessary  to  sp^flcally  discuss  are,  first, 
that  the  evidence  Is  InsutBdent  to  support 
the  Judgmoit,  and,  secondly,  that  the  judg- 
ment Is  omtrary  to  law. 

The  original  respmdoit  bad  beoi  In  pos- 
session of  this  strip  of  land.  Inclosed  by  a 
f6nce^  for  29  years,  undw  a  dalm  of  right, 
and  she  and  ber  deceased  husband  had  plant- 
ed abade  trees  on  it,  which,  at  the  time  of 
the  trial,  were  at  least  10  years  old.  In  the 
deed  npon  which  she  relied,  the  land  la  de- 
scribed with  ref^nce  to  an  old  plat  of  the 
appellant  village,  antedating  the  government 
surv^.  The  cOTnws  of  lots  and  blocka,  as 
purported  to  be  shown  on  this  plat,  cannot 
be  definitely  located  on  the  ground.  The 
strip  in  question  may  or  may  not  be  part 
of  the  land  as  described  in  tbe  deed.  Ap- 
pellants relied  on  this  j^t  to  establlab  the 
fact  that  this  strip  is  in  a  street.  The  streets 
cannot  be  d^nltdy  located  on  the  ground  by 
reference  to  the  plat  It  Is  not  aufBdent  to 
constitute  a  dedication,  and  tbe  atreets  <tf 
tbe  Tillage  are  such  by  user.  ISxia  atxij^  baa 
nevCT  been  used  as  a  street.  It  is  admitted 
that  the  survey  which  was  made  for  the 
puriKMe  of  laying  out  tbe  sidewalks  was 
based  on  existing  conditions,  and  not  on  the 
old  plat  Tbe  chief  of  police,  under  order  of 
the  board  of  trustees,  atten^ted  to  fix  tbe 
comers  of  the  lots'  and  blocks  as  shown  on 
the  plat,  but  we  tblnk  that  such  assumptkm 
ot  antbori^  transcoids  even  tbe  elastlo  iUo- 
Its  of  tbe  police  power.  As  tbe  case  stands, 
the  original  respmdoit  showed  peaceful  pos- 
session of  tbe  strip  of  land  in  question  for 
29  years  under  a  bona  flde  claim  ct  owners 
ship,  and  appdlante  showed  no  right  what- 
ever to  its  possession.  Bona  flde  possessiOTi 
of  real  estate  under  a  claim  of  right  entitles 
the  one  In  possession  to  an  Injunction  against 
a  trespasser  who  threatens  Irreparable  In- 
Jury  to  the  realty.  Kellogg  v.  King,  U4  Cat 
378,  46  Pac.  166,  06  Am.  St  Bep.  74;  Dia- 
mond Match  Co.  V.  Village  of  Ontonagon, 
72  Mich.  249,  40  N.  W.  448. 

We  have  examined  tbe  other  spedflcatlons 
of  error,  aud  cradude  that  none  of  them 
are  well  taken. 

The  judgmoit  la  affirmed.  Costa  to  i» 
spondent 

BICE,  C.  J.,  and  BUDQB,  DUNN,  and 
LEfc:,  JJ.,  concur. 


MEIR-NANDORP  r.  MILNER  St  flL 

(No.  3361.) 

(Supreme  Ooort  «f  Idaho.   Oct  20^  192L) 

1.  Appesl  and  error  <e»l088(8)  Pssdt 

95,  119— Evldesee«=»450(3),46l(2)— Where 
lasgaage  Is  slain  aad  asasibloaess,  sxtrisslo 
evldsnca  la  laadmlaslble  to  ahow  litsat;  dead 
held  not  ambiguous;  appellant  coast  aaai- 
plaln  of  too  favorahla  lastmetlSB. 

If  the  language  of  a  deed  la  plain  and  nn- 
amblguoua,  it  must  be  i^ven  audi  effect  as  the 
parties  thereto  clearly  Intended  It  to  have,  and 
In  snch  caae  extrioalc  cTidence  la  not  admla- 
slble  to  determine  the  intention  ot  ^  paittea. 

2.  Deeds  ^115  —  Where  tersM  of  tfeeorip- 
tlon  are  snamblgaoaa,  eoart  will  ooastrse 
them;  general  desoriptloa  as  aa  lalaad  bsM 
not  modifled  by  arronseas  tfasariptlna  as  te 

aeotion,  eto. 
When  there  la  a  dear  and  aDambicuoas  de- 
aeription  in  a  deed,  tbe  court  will  eonstroe  the 
terms  used. 

Appeal  from  District  Oourt,  Bomerllle 
County;  James  O.  Gwinn,  Jndg& 

Acti(m  by  Catherine  Meir-Nandorf  against 
James  I.  Mllner  and  others  tor  damages. 
From  a  Judgment  for  plaintiff,  the  defend- 
ants appeal.  Affirmed. 

D.  E.  Bathbun,  of  Idaho  lUls,  tor  ap- 
pellants. 

W.  P.  Hanson,  ot  Idaho  Fslls^  tor  rcspon- 
dent 


DUNN,  3.  Thla  action  was  brouj^t  by 
the  respondent  against  appellants  to  recover 
$786.18  as  damages  for  the  loss  of  26.65  acres 
of  land  which  respondent  claims  to  have 
been  Included  in  a  warranty  deed  made  by 
appellants  to  ber,  title  to  which  land  faUed 
because  of  Ite  being  a  part  of  a  sdiool  aec- 
tlon  belonging  to  tbe  state  of  Idaho. 

[1]  The  warranty  deed  In  question  con- 
veyed— 

"all  the  certain  lot,  piece,  or  pared  of  land 
situate,  lying  and  being  In  the  counties  of  Fre- 
mont and  Bingham  and  state  of  Idaho,  and 
boaoded  and  deacribed  as  followa,  to  wit:  That 
certain  tract  of  land  commonly  known  as  'Bear 
Island'  and  aitoated  principally  In  section  thir- 
ty-five (85),  townahip  four  (4)  north,  range 
thirty-aeven  (37)  Bast,  Boise  meridian,  accord- 
ingly as  the  same  may  appear  described  lo  pat- 
ent yet  to  be  iaaaed.  Said  land  barlDg  been 
filed  upon  by  Thomas  Weir,  under  desert  en- 
try No.  2116,  together  with  all  water  righta, 
ditch  rights,  water  wheel,  and  appurtenances 
thereunto  belonging.  Together  with  mala  land 
connecting  bridge. 

'This  deed  la  intended  to  convey  all  teterest 
and  title  taken  b;  first  parties  In  deed  recorded 
on  page  601,  in  Book  'P  of  Deeds,  records  of 
Fremont  County,  Idaho,  covering  all  property 
therein  described." 


«a>Fer  otlur  eaasa  saa  aasa*  topla  aaA  KBT-HOHBSR  la  all  Kay-Nwbmd  DlgBita  and  laSnas 
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At  tbe  time  of  the  making  of  the  desert 
land  entry  mentioned  in  this  deed  Bear  Is- 
land was  nnsurreyed.  The  entire  Island 
was  included  in  the  entry  and  on  the  filing 
of  the  plat  of  the  ofBcial  survey  application 
was  made  by  Weir  to  adjnst  his  entry  to  the 
land  as  shown  by  the  otBcM  plat,  which 
designated  the  land  In  the  island  as  lot  7, 
section  2,  township  8  north,  lota  6,  7,  and  8, 
section  35,  and  lot  4,  section  86,  township  4 
north,  all  In  range  37  East,  Boise  meridian. 
The  application  to  adjust  the  entry  to  the 
lands  above  descrtbed  was  rejected  as  to 
lot  4,  section  86,  because  of  the  flict  that 
upon  approval  of  the  survey  title  to  said 
lot  4  passed  to  the  state  of  Idaho  under  the 
proTlstons  of  the  act  of  Congress  of  July  8, 
1800.  The  adjustment  was  allowed  as  to 
the  remaining  land  In  said  Island  and  patent 
for  the  last-named  lands  was  Issued  to  Thom- 
as Weir  S^erober  6,  1912. 

The  respondent  alleges  the  conveyance  of 
the  entire  island  to  hor  by  the  forgoing 
deed,  and  that  on  or  about  the  1st  day  of 
March,  1912,  she  was  notified  that  said  lot 
4,  embraced  within  said  Island,  and  which 
she  claimed  was  a  part  of  the  land  conveyed 
by  appellants  to  respondent,  was  school  land, 
the  title  to  which  was  in  the  state  of  Idaho, 
and  that  the  application  of  Weir  for  patent 
therefor  had  been  rejected;  that  she  Imme- 
diately notified  appellants  of  this  faet,  and 
detmmded  tiut  th^  procure  for  her  dtle  to 
said  lot  4;  diat  on  or  about  ttie  ISth  day 
of  July  tbe  state  at  Idaho  asserted  Us  datm 
to  said  lot  4,  and  advertised  the  same  for 
sale  at  public  auction;  that  the  said  state 
did,  on  or  about  the  18th  day  of  August, 
sell  said  land  at  public  auction;  that  said 
appellantB  at  that  time  did  refuse,  and  ever 
since  have  refused,  to  perfect  respondent's 
title  to  said  tract,  and  that  in  order  to  pro- 
tect her  Interest  therein  and  prevent  great 
damage  being  done  to  the  balance  of  tbe 
land  described  In  said  warranty  deed,  re- 
spondent was  compelled  to  and  did  purchase 
said  land  from  the  state  of  Idaho  at  public 
auction,  and  paid  tberefor  to  said  state  tbe 
sum  of  $786.18. 

App^lants  deny  tiie  conveyance  of  the  en- 
tire Island,  and  allege  that  the  deed  was  In- 
tetaded  to  convey,  and  did  convey,  only  such 
portions  of  the  Island  as  might  be  patented 
to  Thomas  Weir.  In  other  words,  it  Is  their 
claim  that  the  conveyance  was  made  so  that 
if  W^r  received  patent  to  the  entire  Island 
the  deed  would  convey  the  entire  Island,  but 
If,  as  turned  out  to  be  the  case,  only  a  por- 
tion of  the  Island  was  patented  to  Weir, 
such  portion  only  would  be  conveyed  to  re- 
spondent by  the  deed,  and  that  the  warranty 
of  title  would  extend  no  further  than  to  in- 
clDde  such  lands  as  might  be  patented  to 


ditionally  conveyed  tbe  portion  of  the  land 
lying  within  section  86. 

The  case  was  submitted  to  a  Jnry,  and  a 
verdict  returned  as  prayed  for  In  tbe  com-, 
plaint  Appellants  complain .  of  certain  in- 
structions given  by  the  court,  and  certain  oth- 
er requested  and  refused.  They  also  assign  as 
error  the  overruling  of  appellants'  demurrer 
to  the  complaint;  the  doiylng  of  appellants' 
motion  for  a  nonsuit;  the  submission  by  the 
conrt  to  the  jury  of  the  determination  of 
what  land  was  conveyed  by  the  deed,  and  of 
the  rradering  of  Judgment  by  the  court  on  the 
verdict  and  answers  to  certain  Interrogatories 
that  were  submitted  to  the  Jury,  for  the 
reason  that  the  Judgment  Is  not  consistent 
with  the  answers  to  the  special  questions 
submitted  and  is  contrary  to  the  law  of  the 
case. 

The  court  instructed  tbe  Jury  that  fbe  deed 
in  controversy  was  so  ambiguous  that  It 
could  not  be  determined  therefrom  whether 
tbe  land  In  section  86  was  Included  In  said 
deed  or  not,  and  that  for  this  reason  it  was 
necessary  to  submit  to  the  Jury  the  fttcts 
and  circumstances  surrounding  tiie  transac- 
tion to  assist  them  In  determining  whether 
or  not  it  was  intended  by  said  deed  to  con- 
vey said  land  in  section  36,  whldi  Instruc- 
tion appellants  claim  was  error.  We  think 
this  was  error  on  the  part  of  the  trial  court, 
but  appellants  cannot  be  beard  to  cx>mplatn 
of  It,  for  the  reason  that  It  was  more  f&vov- 
able  to  them  than  It  ought  to  have  been.  As 
we  view  It,  there  was  no  ambiguity  what- 
ever In  this  deed,  and  the  trial  court  should 
have  Instructed  the  Jury  that  It  waa  clearly 
Intaided  thereby  to  convey  all  of  the  land 
In  Bear  Island,  which  would  Include  tbe 
land  in  section  36,  18  O.  J.  p.  29T,  i  277. 

The  first  rule  of  construction  to  be  applied 
to  a  written  Instrument  In  order  to  deter- 
mine what  is  Intended  by  it  is  that  resort 
shall  be  had  to  the  language  of  tbe  Instru- 
ment itself,  and  "If  the  expressed  meaning 
Is  plain  on  the  face  of  the  instrument  It  will 
control."  18  O.  J.  p.  2S7,  |  204b,  page  277. 
I  242e.  "The  Intention  must  be  ascertained 
frmn  ttie  language  of  the  deed  Itself  where 
that  Is  not  ambiguous."  8  K.  G.  L-  p.  1039. 
dearly  the  deed  in  controversy  was  intended 
to  convey  tbe  entire  tract  referred  to  as 
Bear  Island,  for  that  Is  what  It  says.  No 
other  reasonable  Interpretation  can  be  put 
upon  the  languaga  Its  description  as  "situ- 
ated principally  in  section  thirty-five 
township  four  (4)  north,  range  thirty-seven 
(37)  East,  Boise  meridian,"  plainly  Indicates 
that  a  portion  of  the  island  to  be  conveyed 
lies  outside  of  said  section.  The  expression 
"accordingly  as  the  same  may  appear  de- 
scribed in  patent  yet  to  be  Issued"  cannot  by 
any  reasonable  Interpretation  be  made  to 
mean  that  the  amount  of  land  conveyed  by 


Weir.  The  whole  controversy  between  the  i  the  deed  was  to  vary  with  the  amount  that 
parties  Is  whether  or  not  the  deed  uncon-  might  be  conveyed  by  the  patmt  to  be  Issued 
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to  Weir.  The  sUtement,  "This  deed  Is  In- 
tended to  convey  all  Interest  and  title  taken 
by  first  parties  In  deed  recorded  on  page  501 
,ln  Book  P  of  Deeds,  records  of  Fremont 
county,  Idaho,,  covering  all  property  therein 
described,"  does  not  limit  the  land  conveyed 
by  this  deed  to  the  land  conveyed  by  the 
deed  recorded  on  page  601  In  Book  P  of 
Deeds,  if  we  should  assume  that  the  last- 
named  deed  conveyed  less  than  the  entire 
tract  known  as  Bear  Island.  The  plain  mean- 
ing of  this  latter  expression  is  that  It  was 
intended  to  convey  by  this  deed  all  that  was 
conveyed  by  the  former  deed,  but  there  Is 
nowhere  found  in  this  expression  anything 
to  indicate  that  the  property  conveyed  by 
this  deed  should  he  limited  to  that  conveyed 
by  the  former  deed,  if  the  toTtaer  deed  did 
not  convey  all  of  Bear  Island. 

[2]  The  former  deed,  recorded  at  page  601 
of  Book  P  of  Deeds,  records  of  Fremont 
county,  Idaho,  to  whldi  reference  is  made 
in  the  deed  in  controversy,  oanveys  to  ap* 
pdlants— 

"all  that  certain  lot,  piece  or  parcel  of  land 
situated,  lyine  and  being  In  the  conntfes  of  Fre- 
mont and  Bingham,  Idaho,  and  bounded  and 
deacrtbed  as  f^ows,  to  wit:  All  of  the  uu- 
snrveyed  tract  of  land  known  as  Bear  Island 
situate  in  section  thirty-five  (35),  township 
(our  (4)  north,  of  range  37  east,  Boise  merid- 
ian and  in  section  two  (2),  township  three  (3) 
nort^  of  range  thirty-seven  (37)  East  Boise 
meridian  and  containing  two  hundred  (200) 
acres  more  or  less,  together  with  all  ditdi  and 
water  right*  thereto  belonging  or  in  any  wise 
appwtalnliv,  however,  the  same  may  b«  evl- 
deneed.** 

TlUa  iB  the  deed,  executed  January  31, 
1907,  by  wjiich  app^Iauts  acquired  title  to 
Bear  I^nd  friHn  Thomas  Weir,  the  entry- 
man.  It  ref^  to  the  Island  as  situate  In 
section  2,  township  3,  and  section  35,  town- 
ship 4,  when  It  In  fact  covered  a  part  of 
section  36,  townablp  4.  The  Island  la  divided 
among  tuese  sections  as  follows:  In  section 
2,  2.97  acres;  In  section  86,  136.10  acres; 
in  section  36,  28.66  acrra.  December  16, 1909, 
after  holding  title  almost  three  years,  ap- 
ptilants  conveyed  to  respondent  title  to  all 
of  "that  certain  tract  commonly  known  as 
'Bear  Island,'  and  situated  prtndpally  In 
sectimi  SS."    If  they  understood  that  tbey 


had  acquired  only  that  part  of  the  island 
lying  in  sections  2  and  35,  and  Intended  to 
convey  no  more  than  ttiat.  It  is  difficult,  if 
not  impossible,  to  explain  the  adoption  of 
this  expression,  which,  more  clearly  than  the 
former,  embraces  the  entire  island. 

This  description,  relied  upon  by  appellants 
to  limit  the  warranty  to  lands  in  section  2, 
township  8  north,  and  section  85,  township 
4  north.  Is  not  susceptible  of  such  construc- 
tion, for  It  clearly  states  that  It  conveys  "all 
of  the  nnsurveyed  tract  known  as  Bear  Is- 
land." The  erroneous  stat^ent  following 
that  this  Island  Is  "situate  In  section  thlrty- 
flve  (35).  township  four  (4  north,  *  *  *  and 
in  section  two  (2),  township  three  (3)  north," 
doM  not  restrict  the  area  conveyed  to  what 
Is  in  these  last-named  sections.  The  con- 
tention of  appellants  that  this  descriptton 
in  substaace  says  "that  part  of  Bear  Island 
situated  In  section  SB  and  section  2"  cannot 
be  sustained  unless  we  r^ect  the  plain  mean- 
ing of  the  language  used. 

"Where  a  close  or  parcel  of  land  is  granted 
by  a  spedfie  name,  and  It  can  be  shown  what 
are  the  botmdaries  of  such  dose  or  parcel,  the 

governing  part  of  the  description  is  the  apedfie 
name,  and  the  whole  parcel  wtU  pass,  even 
though  to  the  general  description  there  is  su- 
peradded a  particular  description  by  metes  and 
bounds,  or  by  a  plan  which  does  not  show  the 
whole  contents  of  the  land  as  induded  in  the 
designation  by  which  it  Is  generally  known." 
Attrin  V.  Piatt.  10  Canada  Sup.  Ct  pp.  425. 
472;  Lodge's  Lessee  T.  Lee.  6  Crancb,  287.  S 
h.  Gd.  210;  Martin  v.  Urquhart  72  Ark.  496, 
82  S.  W.  835;  Melvin  v.  Proprietors  of  Lo<^s 
and  Canals  on  Merrima^  Stiver,  5  Ifatc  15^ 
88  Am.  Dec.  884. 

Reduced  to  its  legitimate  conclusion,  tlie 
contention  of  appellants  means  that  it  Weir 
finally  obtained  patent  for  only  lot  7,  sec- 
tion 2,  township  3,  containing  2.97  acres  of 
land,  this  would  satisfy  the  warranty  given 
by  appellants,  or,  If  Weir's  wtry  finally  flail- 
ed and  no  patent  Issued  to  him,  appeUants 
had  given  no  warranty  whatever. 

No  error  prejudicial  to  appellants  appears 
In  the  record.  The  Judgmwt  Is  therefore 
afllrmed,  with  costs  ta  respondent 

BICE,  a  J.,  and  BUDOBk  McCABTHY, 
and  LBB,  jrj„  concur. 
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JOHNSON  V.  ENSIGN,  Dlstrlot  CMrt  Jidge. 
(No.  8755.) 

(Snpreme  Oonrt  of  Idaho.  Oct  24, 1021.) 

Maoiuan  ^57(l)-WHi  Ito  to  oonpal  tettle- 
Bioit  of  realtor'*  trtnteri|rt  wharo  wrooflfoi- 
ly  rofmod  by  trial  Jaigo. 

Under  0.  S.  1  6886.  when  a  reporter's 
tnmicript  <tf  the  testimoiqr  la  dnly  and  8«BBon< 
aUj  lodged  wUh  the  derk  ai  the  trial  coort,  and 
duly  delivered  to  the  trial  Jadge  tor  settlement, 
and  is  in  such  condition  that  he  can  properly 
settle  it  so  that  it  will  conform  to  the  tratl^ 
mandamus  will  lie  to  compel  a  settlement  there- 
of npon  the  refosal  of  the  trial  Judge  ao  to  do. 

Original  application  for  writ  of  mandamns 
by  Nellie  Payne  Johnson  against  Henry  F. 
Ensign,  as  Judge  of  the  Dintrict  Court  of  the 
Fourth  Judicial  Distzict  of  the  State  of 
Idaha  Writ  lasaed. 

Blcharda  A  Haga  and  Hawley  &  Hawley, 
an  of  Boise,  for  lOaintlff. 

B.  H.  Johnson  and  O.  H.  Nlmi,  bolli  of 
Bolael  for  defiesidant 

BICE,  O.  J.  This  Ifl  an  original  applica- 
tion for  a  writ  of  mandamus,  directed  to 
the  defendant,  as  judge  of  the  district  court 
of  the  Fourth  Judicial  district  cf  Idaho,  di- 
recting him  to  settle  the  rei>orter*8  tran- 
script in  the  case  of  Kate  Oecelia  Bedal  v. 
Nellie  Payne  Johnson  and  tlie  Florence  Uve 
Stock  Company. 

The  transcript  was  lodged  with  the  clerk 
of  the  trial  court  on  August  29.  1920.  It  was 
duly  served  on  counsel  for  respondent,  and 
on  September  30,  1920,  plalntlflt  reQuested 
the  clerk  to  deliver  the  transcript,  together 
with  the  alleged  errors  noted  by  respondent 
in  that  case,  to  defendant  for  settlement  On 
October  1,  1920,  the  clerk  delivered  the  tran- 
script, with  the  objections  of  respondent,  to 
defendant.  There  la  no  contention  that  there 
was  any  negligence  or  defnnit  on  the  part 
of  plaintiff  prior  to  the  delivery  of  the  tran- 
script to  the  defendant.  On  August  9,  1921, 
d^ndant  refused  to  settle  the  transcript 
giving  as  his  reason  therefor  that— 

"Due  and  proper  diligence  has  not  been 
shown  by  the  defendant  Nellie  P^e  Johnson 
in  procuring  settlement  of  said  reporter's  tran- 
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script  between  Stptember  W,  1920,  and  Jnna 

3,  192L" 

In  this  case  we  have  no  question  presented 
as  to  n^ligence  or  default  prior  to  the  de- 
livery of  the  transcript  to  the  trial  Judge, 
nor  any  daim  that  the  transcript  Is  In  such 
condition  that  the  Judge  cannot  properly  set- 
tle it  so  that  it  will  conform  to  the  truth. 
When  such  Questions  arise,  it  may  well  be 
that  the  acOxm  of  the  trial  court  in  settling 
or  decUnlBg  to  settle  the  transcript  is  discre- 
tionary, and  will  not  be  controlled  by  man- 
damus. 

Considerable  space  Is  occupied  in  the  record 
in  showing  what  transpired  between  counsel 
for  appellant  and  respondent  In  the  case  of 
Bedal  T.  Johnson  after  d^very  of  ^e  tran- 
BCTlpt  to  defiant,  In  an  ort  on  the  one 
hand  to  show  that  appdiant  In  that  case 
used  due  diligence,  and  on  the  ottier  that 
she  was  guilty  of  negligence^  la  our  opinion 
such  showing  la  unnecessary. 

When  a  reporter's  transcript  Is  season- 
ably delivered  to  the  trial  Judge  for  settle- 
ment, It  la  the  duty  of  the  Judge  pnnmrtly  to 
settle  It 

In  O.  S.  1 6^6,  it  Is  provided,  among  oUier 
Odngs,  as  follows: 

"At  the  expiration  of  the  time  limited  for 
designating  errors,  the  transcript,  with  any 
notice  designating  errors  shall  be  transmitted 
to  the  Judge  who  tried  the  caase,  by  the  clerk, 
on  application  of  either  party,  and  such  Judge 
sball  forthwith  settle  tbe  same,  notifying  the 
parties  by  such  notice  as  he  deems  adequate  of 
the  time  and  place  of  settlement  in  tbe  event 
of  any  «rrw  designated  by  notice  and  not 
agreed  t&  •  •  *" 

Under  this  statute,  after  a  transcript  is 
duly  delivered  to  the  trial  Judge  for  settle- 
ment, he  becomes  the  actor.  The  law  Imposes 
upon  him  tbe  duty  of  giving  such  notice  as 
may  be  required  and  of  settling  the  tran- 
script when  it  Is  in  such  c(Hidltion  that  he 
can  properly  settle  It.  In  our  opinion  tbe 
duty  Is  unquallfled,  and  mandamus  is  the 
proper  remedy  to  be  Invoked  in  case  of  re- 
fusaL 

Let  the  writ  issue.   No  costs  awarded. 

BDDGB^  McGABTHT,  BUNN.  and  LEB, 
JJ.,  concur. 
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ri  n  WATERS  OF  ROQUE  RIVER  AND 
ITS  TRIBUTARIES. 

PACIFIC  PLACER  CO.  v.  8PARLIN  rt 

(Snpreme  Court  of  Oregon.   Nor.  15,  1921.) 

1,  Water*  and  watsr  conreet  4es>l32— Prior 
appropriation  for  hydraallo  nlaln^  nay  aot  bo 
encroaohod  apon  dnrlni  aammar  aaaaaa  for 
Irrigation  pnrpoaea. 

The  right  of  a  prior  appropriator  of  waters 
from  a  atream  for  mining  nse,  which  is  a  pub- 
lic neceasity,  cannot  be  encroached  upon 
through  the  Bummer  season  by  eubsequent  ap- 
propriation of  waters  for  irrigation  purposes, 
in  view  of  Or.  L.  SS  6789,  5716.  where  such 
waters  are  reasonably  necessary  for  hydraulic 
mining. 

2.  Water*  and  water  course*  «=>I52(12)— Ob- 
jection to  laforntality  In  exoeptioa  to  deter- 
mlaatioB  of  water  board  oaaaot  ba  flret  mads 
upon  appeal. 

Wh«re  the  parties  were  heard  on  excep- 
tions to  determination  of  water  board,  an.  ob- 
jection to  an  informality  In  the  entitling  of  an 
exception  comes  too  late  when  first  made  on 
appeal,  where  appellants  were  not  misled  or  In- 
jared. 

Department  2. 

Appeal  from  Circuit  Court,  Jos^hlae  Ooanp 
ty;  F.  U.  Calking  Ju^ie. 

Adjudication  of  rights  of  the  Padflc  Plac- 
er Company,  saccessor  in  Interest  to  the  es- 
tate of  3.  T.  Layton,  deceased,  to  miters  from 
the  Boffue  Blver.  Petitioned  by  successor  for 
rehearing.  Ira  F.  Sparlin  and  other  users  of 
the  watn«  Intervened.  The  state  water 
board  dedined  to  modify  Its  determination, 
and  from  a  decree  of  the  circuit  court  fixing 
their  rights  the  intorentfs  appeaL  Decree 
affirmed. 

This  Is  an  appeal  by  Ira  F.  Sparlin  and 
other  water  users  of  the  waters  of  Williams 
creek,  a  tributary  of  Rogue  river,  from  a  de- 
cree adjudicating  the  waters  of  Rogue  river 
and  its  tributaries  as  against  the  successors 
in  Interest  of  the  estate  of  J.  T.  Layton,  de- 
ceased. 

About  1860  the  predecessors  In  interest  of 
J.  T.  Layton  appropriated  the  waters  of  Wil- 
Hanu  creek  tor  mining  purposes  and  con- 
structed a  ditch,  now  known  as  the  lower 
l4iyton  ditdi,  from  Williams  creek,  which 
was  used  for  mining  not  far  distant  from  the 
creek.  About  1S66  Uiis  ditch  was  eonstrncted 
to  Farrla  galdi,  and  there  nsed,  to  its  full 
carrying  capad^.  for  hydraoUc  mining  pur- 
poses. The  ditch  Is  18  mllee  in  length,  4H 
feet  In  width  at  the  top,  and  8  feet  In  width 
at  the  bottom.  In  1876  Layton  appn^rlated 
additional  water  from  the  stream  and  began 
the  ccHistructlon  of  another  ditch,  whldi  was 
completed  about  1878.  at  an  expense  of  about 
$10,000.  This  ditch  is  21  miles  In  length,  and 


Is  known  as  the  upper  Layton  ditdi,  being  us- 
ed for  mining  purposes  on  Farrls  gulch.  Mr. 
Layton  began  his  mining  <^eratI(His  by  using 
the  waters  as  early  as  possible  in  the  winter 
seaaoD,  and  continued  each  season  as  long  as 
it  was  possible  to  get  sufficient  water.  Some- 
times the  waters  lasted  xmtil  in  August,  and 
In  other  years  until  In  September  or  the  first 
of  October,  depending  upon  the  snowfall  in 
the  mountains.  The  lower  ditch  goes  dry  in 
the  early  part  of  July,  but  the  upper  ditch 
furnishes  water  sometimes  as  late  as  the  lat- 
ter part  of  October  or  the  first  of  Novembo:. 
The  waters  have  been  used  cmtinnoiisly  as 
late  In  the  season  as  there  was  snffldent  wa- 
ter for  hydraulic  mining. 

The  source  of  these  ditches  Is  high  up  in 
the  mountains,  where  the  snow  falls  to  a 
great  depth  and  freezing  weather  otten  pre- 
dominates until  In  February  or  March,  mak- 
ing mining  earlier  in  the  seastm  impossible. 
It  appears  they  usually  clean  out  the  ditches 
In  the  latta:  part  of  the  winter  and  commence' 
mining  in  March.  There  is  no  questltHi  in  the 
case  as  to  the  prior  right  of  the  successors  in 
Interest  of  J.  T.  Layton  to  the  use  of  the 
waters  of  Williams  creek. 

The  state  water  board  adjudicated  as  fol- 
lows; 

"Bstata  of  J.  T.  Layton,  deeeasad.  Prio^ 
—1860,  12.00  sec.  ft,,  hydraulic  rnhdn^  Nor. 
1  to  Jnly  1,  lower  Layton  ditch. 

"Estate  of  J.  T.  Layton,  deceased.  Priority 
—1876,  8.100  sec.  ft.,  hydraulic  mining,  Nov.  1 
to  Aug.  1,  upper  Layton  ditch. 

"Fatate  of  3.  T.  Layton,  deceaaed.  Priority 
—1876,  2.00  see.  ft,  Aug.  1  to  Nor.  1,  vpper 
Layton  ditdL 

"Water  to  be  taken  from  east  fork  ol  Weav- 
er fork  and  Olade  fori^  tributariaa  of  aast 
fork  of  VnUiams  creek. 

"Place  of  Use— Patented  mineral  lands  at 
Farris  galch,  Jackson  county.  Or." 

The  Layton  estate,  being  dissatisfied  with 
the  board's  determination,  petitioned  for  a 
rehearing,  and  also  filed  exceptions,  and  ask- 
ed that  the  other  water  users  on  the  stream 
is  brought  Into  the  proceeding  for  the  pur- 
pose of  a  re-examlnatlon  of  the  matter.  In 
this  proceeding  numerous  landowners  and 
other  users  In  the  Williams  Ore^  valley  In- 
tervttted  and  contested  the  rl^t  ot  the  Lay- 
tim  'estate  to  the  amount  of  water  awarded 
and  as  to  the  season  of  the  mining  use. 

It  devdoped  from  the  testimcxiy  that  when 
Layton  commenced  using  the  water  at  Farris 
gulch  he  commenced  mining  in  Movemba  and 
ecmtlnued  through  the  winter  and  as  late  in 
tiie  summer  as  wata-  was  avallabla  The  loss 
by  seepage  and  evapwation  In  the  anmmer  in 
conducting  the  water  ttarongh  the  leogtby 
ditches  was  about  60  per  cent  Layton  con- 
tinued mining  In  winter  and  summer  for 
about  trai  years,  until  he  pidd  all  his  Indrtit- 
edneas.  Then,  as  the  mlnlpg  during  the  wln- 
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ter  season  was  unprofitable.  It  was  discontin- 
ued. Upon  tbe  reliLearlng,  tbe  state  water 
board  declined  to  modify  Its  determination. 

Tbe  drcait  court  decreed  the  successor  to 
Interest  to  the  Layton  estate  a  prior  right 
through  tbe  lower  ditch  to  12  second  feet  of 
water,  from  November  let  to  July  Ist  and 
through  tbe  upper  ditch  8  second  feet  of 
water,  from  November  1st  to  September  1st, 
and  2  second  feet  from  S^tember  Ist  to  No- 
vember Ist 

It  la  Indicated  in  the  reomd  that  tbe  state 
oigineer's  office  measured  the  water  carried 
In  tbe  Layton  ditches,  bat  the  measnremeata 
are  not  contained  In  fiie  record, 

H.  D.  Nort<m,  of  Grants  Pais,  fbr  appel- 
lants. 

Gus  Newbury,  of  Medford,  and  Fred  A. 
WlUlama,  of  Salem  (Colvig  &  WilUams,  of 
Grants  Pass;  m  the  brief),  for  rewondents. 

BBAN,  J.  (after  trtatfaiK  the  facts  as  above). 
It  la  contended  on  bdkalf  of  appellants,  upon 
this  appeal,  Out  the  Layton  estate  Is  dlv«t- 
Ing  through  Its  ditches  an  amount  of  water 
in  excess  of  that  required  to  cutrj  m  its 
mining  operations.  It  Is  shown  by  ttie  testi* 
mony  that  the  watftr  !n  lite  lower  Layton 
ditch  is  used  for  bywadi,  or  for  carrying 
aw^  tbe  dOris  from  Oie  mtne^  and  not  for 
sluldnff.  Tbe  water  carried  through  the  up- 
per ditch  is  impound^  ip  a  reservoir  during 
the  night  and  used  for  hydraulic  mining  dur< 
Ing  ttie  next  day.  In  order  to  opoate  tbe 
mine  it  Is  essential  to  use  aU  of  the  water 
that  can  be  obtained  through  these  ditches, 
and  more  could  be  used  If  It  were  available^ 
Testimony  upon  1^  point  is  practically  un- 
controverted.  The  testimony  supports  the 
findings  of  the  court. 

It  is  assigned  by  appellants  that — 

"The  court  erred  in  decreeins  to  the  estate 
of  J.  T.  Layton,  deceased,  the  right  to  the 
nee  of  any  of  the  waters  of  WiUiams  creek  or 
its  tributaries  for  ainiDc  purposes  during  th« 
irrigation  season,  or  for  any  period  of  time 
other  than  from  Octolnr  1st  of  any  year  to 
May  15th  of  tbe  succeeding  year." 

[1  ]  It  la  urged  on  behalf  of  appellants  that 
tbe  use  of  the  waters  for  mining  operations 
should  not  be  curtailed  during  the  winter 
season  when  there  is  a  surplus  of  water,  and 
used  therefor  during  tbe  irrigation  season,  or, 
In  effect,  the  water  shonld  not  be  used  for 
mining  purposes  later  in  the  year  tlian  May 
15tb. 

The  use  of  water  of  tbe  lakes  and  tbe  run- 
ning streams  of  the  state  of  Oregon  for  the 
purpose  of  developing  the  mineral  resources 
of  the  state  Is  declared  to  be  a  pnblic  and 
beneficial  use  and  a  public  necessity,  and  the 
right  to  divert  such  unapprc^riated  waters 
is  granted  tgr  our  statute.  Section  5780,  Or. 
L. 


The  privilege  claimed  the  appellants 
would  Intrench  upon  the  vested  tight  of  tbe 
owners  o^  tbe  Layton  ditches.  However  laud- 
able may  be  the  purposes  of  the  appellants, 
and  however  great  may  be  their  necessity  to 
otrtaln  the  waters  of  WilUams  creek  for  irri- 
gation purposes,  it  la  one  of  tbe  fundamen- 
tal principles  ok  our  water  code  that  "sub- 
ject to  existing  rights,  aU  waters  within  tbe 
state  may  be  appropriated  for  b^efldal  use," 
as  provided  by  the  statute  and  not  otherwise. 
The  statute  further  declares: 

"But  nothing  herein  contained  shall  be  so 
construed  as  to  take  away  or  Impair  the  vest- 
ed right  of  any  person,  firm,  corporation,  or 
assodation  to  any  water,"  Section  &716,  Or.  L. 

The  rlgftt  of  a  prior  approprlator  of  water 
la  paramount.  The  use  of  tbe  water  for  hy- 
draulic mluiog  by  Layton  and  his  successors 
la  interest  la  shown  to  be  reasonably  neces- 
ary  for  the  project  fairly  wltliin  contempla- 
tion at  tbe  time  of  the  appropriation.  An- 
drews V.  Donnelly,  59  Or.  138,  116  Pac  569; 
Oavlness  v.  La  Grande  Irrigation  Ca>  00  Or. 
410,  430,  119  Pac.  731. 

[2]  The  appellants  criticize  the  exceptions 
filed  on  behalf  of  the  Layton  estate  and  con- 
sidered by  the  circuit  court.  The  exceptions 
are  entitled,  "In  the  Circuit  Court  of  Ore- 
gem  for  Jackson  County."  It  appears  thej' 
were  filed  with  the  state  water  board,  au- 
swraed  by  the  appellants,  and  a&it  to  the  dr- 
cult  court  with  the  record.  We  find  no  objec- 
tion to  this'  manner  of  proceeding  made  at 
tiie  time  of  the  hearing  In  the  trial  court. 
TtM  parties  were  heard  upon  the  ezceptionB. 
The  objectlou  to  the  informally  Is  now  too 
late.  It  does  not  appear  that  tbe  KeptfOmntB 
were  misled  or  injured. 

Cnnplaiat  is  made  by  appdlanta  because 
the  (drcutt  court  awarded  the  Layton  es- 
tate *'wateT  of  the  east  fork  of  Williams 
cre^,  tlirou^  the  uvper  and .  lower  Lay- 
t<Hi  dirties,"  instead  of  ctmflniiur  use 
ot  water  from  the  tributaries  or  forks  of 
the  east  fork  of  WilUams  creek,  as  described 
in  ttie  record  of  the  determination  of  the 
water  board.  The  record  here  does  not 
Inform  us  that  any  material  change  In  the 
place  of  Intake  was  latMided  or  made  by 
tbe  drcult  court.  The  map  of  the  Layton 
ditcbes  mentiimed  in  ttie  testinMniy  Is  not 
before  us.  We  have  raly  a  printed  topo- 
graphical  map  <it  the  section  .of  the  conntry 
in  wbl(fh  tbe  ditcbes  are  located.  We  are  un- 
able to  distinguish  any  material  difference 
in  tbe  two  descriptions.  It  appears  the  water 
is  to  be  taken  to  tbe  mines  by  means  of  tbe 
Layton  dltch^  as  constru(4ed. 

Att^  a  careful  reading  of  the  teatlnumy 
and  examination  of  the  record,  we  affirm  tbe 
decree  of  the  lower  court. 

BURXEn^,  C.  J.,  and  BBOWN,  3.,  concur. 
JOHNS,  Jh  resigned  after  aignment. 
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POOLE  V.  VINING  at  al.  * 

(Supreme  Ooupt  of  Oregon.   Not.  15,  1921.) 

I.  Set-off  aid  oonittarotaim  «=»28(l)--A(tvano- 
ea  by  contraotor  to  pravnt  Ilea  held  proper 
aet-ofr  la  suit  by  taboo  ntraotor. 
In  action  against  a  contractor  for  work 
and  labor,  if  the  defendants  of  necessity  had  to 
extingoish  a  lien  filed  by  a  party  hired  by 
plaintiff  in  order  to  comply  with  their  contract 
with  the 'owner,  aodi  would  be  a  legitimate 
offset  to  plaintiff'B  demand. 

.  2.  Evldenoe  «sil58(5)— Llea  not  provabl*  by  « 
latter. 

A  letter  to  a  contractor  and  subcontractor, 
notifying  them  that  a  lien  had  been  filed  for 
work  on  loga  and  timber,  was  incompetent  t« 
prove  the  lien. 

Department  1. 

Appeal  from  Glrcoit  Ooort,  Bentw  Oooii- 
ty;  G.  V.  Sklpworth,  7ndg& 

Action  by  Alfred  Pbole  asalnst  Carl  Vining 
and  another,  partners  as  Tlnlng  &  Keys. 
Judgmait  for  the  plaintUf  only  for  a  sum 
admitted  due  by  the  defendants,  and  the 
plaintitr  appeals.   Reversed  and  remanded. 

This  Is  an  action  to  recover  for  labor  which 
plalntllt  allies  he  performed  for  defendants. 
There  are  two  causes  of  action  set  forth. 
The  first  is  upon  an  account  stated,  for  the 
sum  of  $153.50.  As  to  this  cause  the  an- 
swer.admits  that  the  account  was  stated  as 
alleged,  bat  denies  tiie  awment  of  nonpay^ 
ment 

The  second  cause  of  action  is  for  labor  and 
services  performed  by  plaintiff  for  defend- 
ants between  March  4  and  May  20,  1918,  ag- 
gregating 634%  hours,  at  the  agreed  price 
of  60  cents  an  hour  and  amounting  to  a 
total  of  $320.60.  The  complaint  allows  a 
credit  of  fO,  leaving  an  alleged  balance  of 
$311.60  due  on  this  cause  of  action.  In  an- 
swer to  this  second  cause,  the  defendants 
wholly  deny  making  such  a  contract  or  any 
hiring  of  plaintiff  by  them,  except  that  they 
admit  plaintiff  worked  for  them  14  hours  In 
March,  1918,  at  the  agreed  price  of  60  cents 
an  hour,  making  a  total  of  $8.40,  which  they 
allege  had  been  paid.  For  a  further  an- 
swer the  d^oidants  allege: 

TThat  about  March  1,  1918,  plaintiff  and 
defendants  entered  Into  a  valid  contract  under 
the  terms  of  wUdh  plaintiff  was  to  fell  and  cat 
into  loga  timber  from  the  F.  S.  Malcolm  and 
HL  Halter  proper^  for  defendants  at  an 
agreed  price  of  70  cents  per  thousand  feet; 
that  under  said  contract  plaintiff  was  to  pay 
all  bis  own  expenses  in  said  logging  operations, 
including  the  coat  of  labor  and  tools;  that  de- 
fendants were  to  fnmfsb  plaintiff  with  tools 
at  coat,  and  dednet  the  cost  ^iee  thereof  from 
money  to  become  due  plaintiff  under  the  ex- 
tract. 

"That  plaintiff  proceeded  with  logging  opera- 
tions under  said  c<mtract,  and  felled  and  cut 


into  logs  470,280  feet  of  timber,  amounting  un- 
der the  contract  to  $333.40. 

*1%at  at  plaintiff's  request,  defendants  fur- 
nished to  plaintiff  tools,  the  cost  price  of  which- 
amounted  to  $30.30;  that  defendants  are  enti- 
tled to  further  credit  on  the  above  account  for 
the  following  disbursements  made  at  tha  re- 
quest of  plaintiff,  and  with  the  agreement  that 
they  would  be  charged  against  plaintiff: 

Board  paid  tor  plaintiff  In  Marcb,  UU   |  t  80 

Board  psld  for  Edvard  A.  Austin,  an  am- 

ploy«  of  plaintiff   ^  00 

Paid  to  Bdward  A.  Austin,  April  a>,  U18   20  0» 

Paid  to  Odward  A.  Aoatln,  Mar  2S.  1918   6  00- 

Pald  to  Edward  A.  Austin,  Juna  18.  UU   100  00 

Paid  to  Bdwsrd  A.  Ansttn.  Juna  18,  IMS   25  00 

ToUl   ^66  80 

—"making  a  credit  of  $10TJ10  to  wUcih  defend- 
ants are  entitled  on  said  contract,  and  leaving 
a  balance  of  $298.20,  which  defendants  admit 
is  due  and  owing  to  plaintiff,  subject  to  the 
defense  hereinafter  alleged.'* 

A  further  answer  or  coanterdalm  Is  as 
foilom: 

"That  about  March  1,  1918,  plaintiff  and 
defendants  entered  fate  a  valid  contract,  nnder 
the  terms  of  which  plaintiff  was  to  fell  and 
cut  into  logs,  timber  from  the  F.  S.  Malcohn 
and  H.  Halter  property  for  defendants  at  an 
agreed  price  of  70  cents  per  thousand  feet; 
that  under  said  contract  plaintiff  was  to  pay 
all  his  own  expenses  in  said  logging  operations, 
including  the  cost  of  labor  and  tools;  that 
plaintiff  employed  one  Bdward  A.  Austin  as  an. 
employe  in  logging  nnder  said  contract;  that 
plaintiff  failed  and  selected  to  pay  said  Austin 
for  his  labor  on  said  logs,  and  that  on  June  24, 
1918,  said  Austin  filed  notice  of  lien  against 
the  said  loga  and  against  certain  railroad  ties 
manufactured  from  logs  bucked  by  plaintiff 
and  his  employ^,  Austin,  under  said  contract; 
that  said  lien  was  in  the  sum  of  $184.95;  that 
defendants  were  indebted  to  said  Austin  in 
the  sum  of  $24.75,  which  was  included  in  said 
lien,  leaving  $160.20  of  the  lien  indebtedness 
for  work  peiformed  hr  Austin  as  an  employd 
of  plaintiflt 

"That  defendants  had  a  contract  with  F.  S. 
Malcolm  for  logging  said  timber,  and  had  sub- 
contracted part  of  the  work  to  plaintiff,  as 
hereinbefore  alleged;  that  defendants  were 
obligated  to  keep  said  timber  and  logs,  and 
the  product  thereof,  free  from  Uens  for  labor 
performed  thereon,  and  that  it  waa  necessary 
for  defendanta  to  pay  said  lieu  ^ced  thereon 
by  said  Austin;  that  said  lien  in  the  sum  of 
$160.20  was  a  valid  lien  for  labor  performed 
by  said  Austin  on  said  logs  as  an  employe  of 
plaintiff;  that  said  lien  was  filed  by  Austin  at 
the  instance  of  plaintiff,  and  with  full  notice 
and  knowledge  thereof  by  plaintiff;  that  the 
indebtedness  covered  by  said  lien  waa  a  valid 
and  legal  obligation  of  plaintiff,  and  that  de- 
fendants paid  the  same  to  save  themselves 
from  loas  and  damages;  that  as  a  result  of 
the  fOregt^ng  facts,  defendanto  are  entitied  to 
the  farther  credit  of  $160.20  on  tbdr  account 
with  plaintiff,  leaving  a  net  balance  of  $188.00* 
due  plaintiff  from  defendants,  which  defend- 
ants are  ready,  able,  and  willing  to  pay." 
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Tlie  new  matter  In  the  answer  waa  pnt  at 

issue  by  a  reply,  and  the  cause  came  on  for 
trial,  which  by  stipulation  of  the  parties  was 
had  before  the  court.  Substantially  find- 
ing for  the  defendants,  the  court  rendered 
judgment  against  them  tor  $138,  which  they 
admitted  to  be  due  plaintiff.  From  this 
judgment  the  plaintiff  appeals. 

Arthur  Clarke,  of  Ck>rvallis  (McFadden  ft 
Clarke,  of  Gorvallla,  on  the  brief),  for  aw)el- 
lant. 

Jay  I#.  Lewis,  of  OorraUis  (Yatee  ft  herniB^ 
of  CorraUls,  on  the  brleOt  for  reqtondenta. 

McBRIDE,  J.  (after  stating  the  facts  a« 
above) .  [1,2]  If  there  were  In  the  record 
any  legal  evidence  that  Austin  had  filed  a 
lien  for  the  labor  done  while  he  was  work- 
ing with  plaintiff  npon  the  log»,  the  judg- 
nent  would  be  unassailable.  But  no  lien  was 
offered  in  evidence,  nor  Is  there  any  compe- 
tent  testimony  that  any  lien  valid  or  other- 
wise was  ever  filed.  If  plaintiff  by  neglect- 
ing to  pay  Austin  had  allowed  a  Hen  to  be 
put  upon  the  logs  and  timber,  thus  rendering 
It  necessary  for  defendants  to  extinguish  the 
Uen  in  order  to  comply  with  their  contract 
with  Malcolm,  the  amount  so  paid  would  he 
a  legitimate  offset,  so  far  as  It  goes,  to  plain- 
tlfTs  demand.  But  the  only  evidence  in- 
troduced on  that  subject  was  a  letter  from 
a  firm  of  attorneys  directed'  to  defendants 
and  Malcolm,  notifying  them  that  such  a 
lien  bad  been  filed  by  Austin.  The  introduc- 
tion of  this  letter  was  objected  to,  and  the 
objection  was  overruled  and  exoqitloB  saved. 
The  letter  was  Incompetent  to  prove  a  lien, 
and  Its  admission  was  error. 

The  Judgment  Is  reversed,  and  the  cause 
will  be  remanded  for  a  new  trial. 


BURNBrrr,  o.  j., 

BBANp  JJ^  concur. 


and  HARRIS  and 


PETERSON  V.  SEALS  et  a!. 

{Sopreme  Court  of  Oregon.    Nov.  16,  1921.) 

■I.  Appeal  aid  error  ^^653(1)  —  Suprene 
Court  has  BO  power  to  anead  reeord  of  oeart 
below. 

The  Sopreme  Court  has  no  power  to  ameod 
the  record  of  the  drcalt  court,  and  can  only 
determine  whether  or  not  the  drcnit  court 
erred  la  its  decision. 

2.  Appeal  aed  error  «=>662(2),  670(1)— Ofll> 
olal  record  of  ooart  below  imports  absolato 
verity  as  to  time  of  eniry  of  JudBment,  and 
oaapot  be  oontradleted  by  affidavits. 

The  official  record  of  the  court  below  Im- 
ports absolute  verity,  and  the  recitals  of  a 
Jonmal  entry  as  to  the  day  on  which  a  Judg- 
ment was  entered  cannot  be  contradicted  by 
ex  parte  affidavits. 


3.  Coarts  4s>69— "VaoatioR"  dellned. 

The  periods  between  the  end  of  one  term 
of  eoort  and  the  beginning  of  the  next,  are  call- 
ed vacations^  citing  8  Words  ft  ^rasea,  7266. 

[Bd.  Note^Tor  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Vaca- 
tion.] 

4.  Appeal  aed  error  «B9627(I)  —  Appellate 
oaHrt  has  eo  Jnrlsdietioa  where  traasoript  not 
fllsd  wittila  30  days. 

Under  Or.  L.  |  S54,  the  Supreme  Court  ac- 
gnires  no  jurisdiction  of  an  appeal  where  ap- 
pellant filed  bis  transcript  in  the  appellate  court 
more  than  SO  days  after  rendition  of  the  de- 
cree. 

In  Banc. 

Appeal  from  Circuit  Conrt,  Tillamook 
County:  Geoi^  B.  Bagl^,  Jndjge. 

Suit  by  Andrew  Peterson  against  F.  B. 
Seals  and  others.  Decree  for  dtfeniants, 
and  plfUntlff  appealed.  An>eal  dismissed 
without  opinion,  and  plaintiff  prays  rehear- 
ing. Petition  denied. 

Mathlson  ft  Mannlx,  of  Astoria,  and  E. 
J.  Glaussen,  of  Tillamook,  for  appellant 

Botts  ft  Wlnslow,  of  Tillamook,  toe  re- 
spondents. , 

BnitN£rrT,  a  X  In  this  case  the  de- 
fendants moved  to  dismiss  the  appeal  of  the 
plaintiff  on  the  ground  that,  as  appears  ftom 
the  records  In  this  cause,  the  decree  herein 
was  altered  by  the  circuit  court  on  April 
14,  1921,  and  the  notice  of  appeal  was  not 
■erved  until  Jtrae  17,  1921,  or  more  timn  60 
days  after  Uie  entry  of  the  decree.  The  mo- 
tion was  sustained  and  the  appeal  was  dis- 
missed without  an  opinion.  In  bis  petition 
for  a  rehearing,  the  plaintiff  oideavored  to 
show  by  accompanying  affidavits  that  the  de- 
cree was  not  roidered  on  April  14,  1021,  bnt 
on  the  later  date  of  April  20.  In  other  words, 
he  undertakes  to  make  It  appear  by  affida- 
vits that  the  trial  Judge  heard  the  cause  In 
term  time,  took  Che  matter  under  advisement, 
and  afterwards,  on  April  14. 1921,  made  find- 
ings of  fact  and  conclusions  of  law  together 
with  a  decree  which  he  forwarded  to  the 
clerk  of  the  court,  who  received  It  on  April 
20  and  afterwards  entered  it  In  the  JonmaL 
The  essence  of  (he  plaintiff's  eodeavor  Is 
to  make  the  autiientic  history  of  the  pro- 
ceedings rest  partly  on  the  c^clal  Journal 
of  the  court  and  partly  on  ex  parte  affidavits 
of  individuals. 

The  oaadal  transcript  filed  by  the  plaintiff 
on  his  appeal  reads  thus: 

"Be  it  remembered,  that  heretofore  on  the 
14th  day  of  April,  lOiZl,  the  same  being  a  day 
of  a  regular  term  o(  the  circuit  court  for  the 
county  of  Tillamook  and  state  of  Oregon,  there 
was  made  and  entered  of  record  a  deuree  in 
words  and  figures  as  follows,  to  wit." 
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Tben  follows  tbe  title  of  ttae  court  and 
cause,  succeeded  by  these  words ; 

"Based  on  the  finings  of  fact  and  condnsions 
9t  law  heretofore  made  and  entered  in  this 
cause  it  Is  Iv  the  court  ordered  sad  deseed." 

And  this  In  tarn  Is  succeeded  by  the  terms 
of  the  decree,  about  which  there  Is  no  dis- 
pQte,  ending  with  the  date  April  14,  1921, 
and  the  signature  of  the  presiding  judge.  At 
the  foot,  after  the  signature  of  tbe  Judge, 
appear  these  words: 

**  'Indorsed*  filed  Aprfl  20, 1921.  H.  B.  Brim- 
hall.  Clerk,  by  Beniiee  B.  IUpley»  Deputy." 

We  thus  have  the  official  declaration  of 
tbe  custodian  of  the  records  of  the  circuit 
court  that  tbe  decree  appealed  from  was 
made  and  altered  of  record  on  April  14,  1021, 
"ttie  same  being  a  day  of  a  regular  term  of 
that  court*' 

[1, 2]  in  effect,  the  i^ort  of  tbe  plaintiff 
in  this  petition  Aar  rehearing  is  to  bave  this 
court  treat  tbU  record  as  amended  and  up- 
on that  new  Bhowlng  to  reverse  our  former 
ruling  and  overrule  the  motion  to  dismiss 
the  appeal.  The  only  question  before  us  Is 
wh^hCT  or  not,  on  the  data  at  that  time  be- 
fore US.  we  ruled  correctly  In  dismissing  the 
nppeaL  We  have  no  authority  to  amend 
the  record  of  tbe  circuit  court  The  only 
power  this  court  baa  is  to  determine  whet3ier 
or  not  the  circuit  court  erred  In  its  decision, 
and  even  this  we  cannot  do  except  upon  an 
appeal  regularly  prosecuted  In  the  manner 
prescribed  in  tlie  statute  upon  appeals.  Per- 
force, we  must  decide  whether  or  not  we 
have  Jurisdiction,  and  this  we  must  do  from 
the  record  presented  by  the  appellant  As 
taught  In  Wolf  t.  Smitb,  6  Or.  73.  he  must 
bring  Into  the  appellate  court  a  perfect  record. 
Unless  he  does  so,  the  latter  tribunal  does 
not  gain  Jurisdiction.  The  official  record  of 
the  court  below  imports  absolute  yerity.  and 
as  said  In  Bislop  v.  Moldenhauer.  24  Or.  10ft, 
32  Pac.  1026: 

"The  recitals  of  a  jonmal  entry  as  to  the 
day  on  which  a  judgment  was  rendered  cannot 
be  contradicted  in  the  Supreme  Court  by  a 
certified  memorandum  kept  by  the  <derk  of  the 
trial  court** 

In  that  case  tbe  plaintiff  insisted  tiiat  the 
Judgment  in  question  actually  was  taken  in 
the  circuit  court  on  May  20,  1892,  but  ow- 
ing to  the  neglect  of  counsel  to  furnish  a 
proper  entry  for  tbe  clerk,  It  was  written  In 
the  journal  under  date  of  May  24, 1892.  Sup- 
porting bis  claim,  the  plaintiff  produced  the 
atSdavit  of  the  clerk  corroborating  bis  state- 
ment. Tbe  decision  there  h^d  this  to  be  In- 
competent and  ruled,  In  effect  that  the  jour- 
nal entry  Is  the  conclusive  and  authorltatire 
statement  of  the  doings  of  the  trial  court 

[3]  In  argument  the  plaintiff  assumes  that 
rhe  decree  In  gocstion  was  entered  in  raca- 


tlon.  The  statement  Is  that  the  cause  was 
heard  on  the  merits  on  October  25,  1020,  and 
was  taken  under  advisement.  But  we  have 
no  record  to  show  that  to  be  tbe  case.  Neith- 
er Is  there  any  record  for  tbe  assumption 
that  the  cause  was  decided  In  vacation.  The 
terms  of  the  circuit  court  In  TOlamook  coun- 
ty at  the  time  this  litigation  was  carried  on 
were  held  on  the  first  Monday  In  Pebmary, 
May,  and  October.  We  have  no  statute  de- 
fining the  term  "vacation"  as  applied  to  terms 
of  court  like  other  statee  which  have  legis- 
lated on  that  subject  Hence  we  are  remit- 
ted to  the  common-law  definition  of  the  texnit 
viz.: 

"Tbe  periods  between  tbe  end  of  one  terra  of 
court  and  tbe  beginning  ot  the  next  are  called 
'vacations.' "  Von  Schmidt  r.  Widber,  90  Cal. 
Sll,  M  Faa  100. 

See  other  autboritiea  dted  in  8  Words  and 

Phrases,  7265. 

For  aught  that  appears  of  record,  the  de- 
cree may  have  been  rendered  during  the  Feb- 
ruary term  of  the  circuit  court  Indeed,  the 
transcript  recites  that  April  14,  1921,  was  a 
day  of  a  regular  term  of  the  drcult  court. 
We  camiot  presume  that  the  decree  waa  al- 
tered in  vacation.  Sectton  19f^  Or.  Ik,  de- 
clares: 

"If  entered  In  vacation,  the  entry  shall  be 
entitled  end  dated  substantially  as  toUows." 

Then  follows  this  form: 

"State  of  Oregon,  County  of  •  ■  ■  .  ■  

Court  for  the  County  of  —  v   In  vacation. 

after  tbe  Term,  A.  D.  .   the 

 ,  A.  D.  ,  as  tbe  fact  may  be,  and  such 

entry  shall  have  tbe  same  effect  as  it  entered  in 
term  time." 

On  tbe  contrary,  tbe  presumption  la  that. 
If  tbe  entry  bad  t>een  made  In  vacation,  it 
would  have  followed  the  form  prescribed  by 
the  Code  as  here  noted.  The  official  utter- 
ance of  the  only  one  anOHnised  to  make  the 
entry  is  tbat  of  tbe  clerk,  who  declared  it 
waa  entered  in  term  time  on  Ainll  14. 

t4]  Even  if  we  could  comdder  tbe  Ques- 
tion presented  by  tbe  affldavlta  and  so  oonn- 
tenance  an  attack  upon  the  record  by  ttiat 
means,  wltb  the  result  that  we  should  con- 
sider the  record  corrected.  It  would  be  too 
late  at  this  time,  or  even  at  the  time  the 
motion  to  dismiss  waa  orlglnaUy  decided. 
Section  654,  Or.  I*,  saya: 

"Upon  tbe  appeal  being  perfected  tbe  ap- 
pellant shall,  within  thirty  dajs  thereafter,  file 
with  the  clerk  of  the  appellate  court  a  tran- 
script or  such  an  abstract  as  tba  law  or  the 
rules  of  the  appellate  court  may  require  of  so 
much  of  the  record  as  may  be  necessary  to  in- 
telli^bly  present  the  question  to  be  decided 
by  the  appellate  tribumi,  together  with  a  copy 
of  the  judgment  or  decree  appealed  from,  the 
notice  of  appeal  and  proof  of  service  thereof, 
and  of  the  undertaking  on  appeal;  *  *  *  and 
after  em^aaoe  with  the  prorisions  hereof  the 
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appellate  court  shall  bave  Jorisdlction  of  the 
canae,  bat  not  othenriee.'* 

The  mandatory  lancnage  of  the  last  clause, 
*nmt  not  otfaerwlse,'*  effectually  closes  tbe 
door  against  tiie  relief  desired  by  the  plain- 
tiff on  bia  appeaL  He  himself  tendered  the 
tranacrlpt  showing  that  bis  ai^eal  was  tok- 
m  more  than  60  days  after  the  rendition  of 
the  decree.  Confessedly,  the  antal  was  per> 
feeted  when  be  filed  his  notice  of  appeal  and 
undertaking,  and  the  time  had  elapsed  for 
the  Justification  of  sureties,  niat  transcript 
did  not  water  Jurisdiction  upon  thla  court 
He  has  not  complied  with  the  iirOTlslons  of 
tbe  section  Just  quoted,  In  that  he  has  not 
lodged  In  this  court  within  80  days  after  per- 
fection of  his  appeal  a  transcript  giving  us 
sanction  to  consider  his  appeal  He  cannot 
otfaerwlae  confer  jurisdiction  upon  this  court 

The  conclnalon  is  that  tfae  petition  for  re- 
hearing most  be  denied. 


BREE8B  T.  BRAMWELL,  SspeHateadeat  of 
Baaka,  et  al. 

(Snpreme  Court  of  Oregon.   Not.  18,  1021.) 

1.  InlBeetloa  «b9I4I— May  itsee  befera  servioe 
of  saaiaioes  after  eomnoseeneat  of  salt 
flflag  eoBiplalst 

Under  Or.  L.  f  417,  aa  to  tfane  of  idlowing 
inhmctlon.  and  aeetiona  51  and  895,  as  to  how 
•nit  la  corameneed  and  when  vummoQa  may  be 
served.  Injonction  may  Issue  after  commence- 
ment of  SDlt  by  filing  complaint,  bi^ore  aom- 
mona  la  served. 

2.  Appsal  asd  error  ^9»7I(8)— Tesipsniry  ud 
iatortoeutoiy  laJaaotlaB  erdor  not  appsslsMfc 

An  biinnetiou  b'dng  temporary  and  Inter- 
kWDtory,  the  order  granting  it  is  not  a  final 
deteradnatlim  neceasary  under  Or.  L.  |  MS, 
for  appeal. 

a.  Baaks  asd  baaklag  ^s»63>/2— Isjsaotloa  any 
before  final  ladgmest  Issae  agalaat  aaperie- 
leadest  of  baakt  la  obargo  of  lasolveat  bank. 

Or.  L.  f  8221,  prohibiting  injonction  against 
an  inaolvent  bank  before  final  jadgment,  doea 
not  apply  to  injaoctions  against  tbe  soperin- 
tendent  of  banks,  who  baa  taken  charge  of 
anch  a  bank,  and  also  against  another  bank  in 
which  the  suiieruitendeDt  baa  deposited  funds, 
fortndding  the  paying  oat  of  auch  funds. 

In  Banc. 

Appeal  from  Circuit  C6urt,  Crook  County ; 
T.  E.  J.  Dufley,  Judge. 

Suit  by  B.  W.  Breeae  against  Frank  O. 
Bramwell,  Superintendent  of  Banks,  and  an- 
other. From  orders  relative  to  a  temporary 
li^unction,  the  named  defendant:  aiTpcats 
Heard  <m  motion  to  dismiss  appeaL  Appeal 
dismissed. 


Tbls  is  a  salt  In  which  tbe  complaint  la  In 
substance  that  the  defendant  Bramwell  aa 
superintendent  of  banks  has  taken  charge  of 
tbe  Crook  County  Bank,  the  same  being  In- 
aolvent;  that  during  the  process  of  liquida- 
tion be  has  deposited  tbe  funds  of  the  Crook 
County  Bank  wltb  the  Bank  of  Prinevllle 
and  has  drawn  a  chedc  on  tbe  latter  bank  In 
payment  of  a  claim  of  French  A  Co.  against 
tbe  Insolvent  bank,  without  an  order  of  tbe 
circuit  court;  that  tbe  payment  of  the  check 
will  disturb  tbe  pro  rata  distribution  of  the 
funds  of  tbe  insolvent  bank,  resulting  In  a 
preference  of  French  &  CO.  over  tbe  other 
creditore  of  tbe  insolvent  bank;  and  finallj- 
that  the  plalntllT  Is  a  depositor  in  the  Crook 
County  Bank  and  entitled  to  share  pro  rata 
in  tbe  money  paid  out  to  its  creditors.  On 
the  filing  of  tbe  complaint  tbe  county  Judge 
of  Crook  county  Issued  an  order  of  Injunction 
forbidding  the  defendants  from  issuing,  cash- 
ing, accepting,  or  paying  any  check  drawn  or 
to  be  drawn  against  the  funds  of  the  In-, 
solvit  bank,  and  especially  any  check  drawn 
In  favor  of  Frendi  A  Co.,  until  further  order 
of  the  court.  Afterwards  the  circuit  court  In 
wblcb  tbe  action  was  pending  modified  tbe 
order  so  as  to  restrain  the  payment  of  a  choci; 
in  favor  of  BYeiidi  A  Co.  only,  until  further 
order  of  the  court.  Later  still  tbe  defendant 
Bramwell  appeared  spedaUy  for  the  *purpoae 
of  presenting  his  motion  only,  and  tor  no 
other  purpose,  and  moved  tbe  court  to  set 
aside  the  restraining  order  Issued  by  tbe 
county'  Judge,  "for  tbe  reason  that  said  or- 
der was  made  and  entered  berdn  on  the 
same  day  that  the  complaint  in  said  cause 
was  filed,  before  any  summons  was  served 
and  before  tbe  cause  was  prosecuted  to  final 
Judgment,  and  execution  issued  against  tbe 
Crook  County  Bank,"  the  insolvent  bank. 
This  motion  was  argued  and  taken  under  ad- 
visement until  a  later  date,  when  the  court 
renewed  the  preliminary  injunction  and  "or- 
dered, adjudged,  and  decreed  that  a  tem- 
porary injunction  issue  herein  against  the 
defendants  and  each  of  tbem,  the  same  to 
continue  In  full  force  and  effect  until  tbe 
final  determination  of  this  case,  at  which 
time  said  Injunction  Is  to  be  dissolved  or 
made  perpetual."  From  these  orders  the  de- 
fendant Bramw^  has  aroealed,  and  the 
plaintiff  moves  that  the  appeal  be  dismissed 
for  tbe  reaaotts: 

"(1)  That  no  Judgment  decree,  or  final  order 
has  ever  t^een  made  or  entered  in  the  above 
entitled  court  and  cause. 

"(2)  That  tfae  injunction  and  rutralning  or- 
ders issued,  •  •  •  from  which  the  defend- 
ant Frank  C.  Bramwell  haa  appealed,  do  not 
affect  a  aubatantial  right,  and  do  not  in  effect 
determine  tbe  suit  so  as  to  prevent  a  Judgment 
or  decree  therein,  and  are  not  final  orders  made 
Id  a  proceeding  after  Judgment  or  decree." 

Willard  H.  Wlrtx,  Dlst  Atty.,  of  Prinevllle, 
for  appellant 
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Jay  H.  Upton,  of  PrlnevUIe  (M.  R.  Elliott, 
of  PrlneTllle,  on  the  brief),  for  respondent. 

BURNETT,  0.  J.  [1]  An  Injunction  may 
be  allowed  by  the  court  or  judge  thereof  at 
any  time  after  the  commencement  of  the  suit 
and  before  decree.  Or,  L.  S  417.  Under  sec- 
tion 61,  Or.  L.,  made  applicable  to  suits  in 
equity  by  section  395,  Or.  L.,  a  suit  is  com- 
menced by  flUng  a  complaint  with  the  clerk, 
and  at  any  time  after  suit  Is  commenced  the 
plaintiff  may  cause  a  summons  to  be  served 
on  the  defendant  The  objection  that  the  In- 
junction was  granted  before  summons  was 
served  is  clearly  without  foundation.  Un- 
der the  sections  quoted,  an  injunction  may  be 
Issued  even  before  the  service  of  summons. 

[2, 3]  Moreover,  the  injunction,  being 
merely  temporary  and  interlocutory,  is  not 
final  within  the  meaning  of  section  648,  Or. 
Ij.,  reading  tbua: 

"A  jndgment  or  decree  may  be  reviewed  aa 
prescribed  in  this  chapter,  and  not  otherwise. 
An  order  afFecting  a  substantial  rigbt,  and 
which  in  effect  determines  the  action  or  suit 
so  as  to  prevent  a  Judgment  or  decree  tbereio, 
or  an  interlocutory  decree  in  a  suit  for  the 
partition  of  real  property,  defioing  the  rights  of 
the  parties  to  the  suit  and  directing  sale  or 
partition,  or  a  final  order  affecting  a  substantial 
right,  and  made  in  a  proceeding  after  judg- 
ment or  decree,  or  an  order  setting  aside  a 
Judgment  and  granting  a  new  trial,  for  the  pur- 
pose of  being  reviewed,  shall  be  deemed  a 
judgment  or  decree." 

Nothing  is  decided  finally  by  the  terms  of 
the  injunction  orders  to  which  allusion  has 
been  mada  The  final  determinatitm  of  the 
suit  remains  In  the  breast  of  the  circuit  court 
on  proper  intioeedlnga.  It  is  urged  In  the 
brl^  appearing  in  the  record  attad^  to  the 
motitm  to  dissolve  the  injunction  that  under 
section  6221,  Or.  L^: 

"No  attachment,  injunction  or  execution  shall 
be  issued  against  such  bank  or  its  property 
before  final  judgment  in  any  suit,  action  or 
proceeding  in  any  court  of  competent  Jurisdic- 
tion." 

This  refers  to  the  insolvent  bulk  which  has 
been  forced  into  liquidation.  But  in  tbls  case 
the  Insolvent  bank  is  not  a  party.  The  in- 
junction has  been  issued  against  the  super- 
intendent of  banks  and  the  Bank  of  Prine- 
ville,  in  which  be  has  deposited  funds  be- 
longing to  the  insolvent  bank.  The  prelimi- 
nary injunctions  mentioned,  therefore,  do  not 
come  within  the  provision  of  this  excerpt 
upon  which  the  d^endants  rely.  Even  If  it 
did  apply,  we  have  a  mere  interlocutory  or^ 
der  of  a  court  of  onnpetait  jurisdiction, 
which  may  or  may  not  be  erroneoua,  as  the 
event  shall  prove.  But,  until  a  final  det^ , 
minatioQ  has  been  reached  in  that  court,  the 
Supreme  Court  has  no  Jurisdiction  to  review  i 


the  orders  of  the  circuit  court  It  may  be 
that  In  the  ultimate  conclusion  of  the  whole 
matter  the  (drcult  court  will  decide  the  mat- 
ters at  issue  correctly.  Until  it  has  an  op- 
I>ortunIty  to  do  so  and  makes  a  final  decision, 
this  court  cannot  interfere.  As  to  the  finality 
requisite  to  an  appealable  order,  see  O.  R.  Jc 
N.  Co.  V.  Taffe,  67  Or.  102,  134  Pat  1024,  135 
Pac.  332.  515. 
The  appeal  must  be  dismissed. 


WOOtSEY  V.  DRAPER  st  ux. 

(Supreme  Court  of  Oregon.    Nov.  16,  1921.) 

1.  Pleading  ^»98— Admlsslos  of  fact  not  plead- 
ed by  epponent  tnpropar. 

Insertion  In  an  answer  in  a  suit  for  spedfie 
performance  of  an  admission  that  the  invperCy 
involved  was  owned  by  defendant's  wife  was 
improper  and  a  nullity,  where  not  in  response  to 
any  allegation  In  the  complaint  alleging  owner- 
ship in  ber. 

2.  SpecMo  performance  «=^I4--Snlt  against 
wifs  not  bound  and  husband  Jointly  not  main- 
tainable, unless  plaintif  alsots  to  aeonpt  tins- 
band's  deed. 

In  specific  performance  salts,  where  the 
wife  having  a  dower  right  Is  sued  JolaUy  with 
her  husband  on  a  contract  not  binding  upon  her, 
the  suit  cannot  be  maintained  against  her  or 
her  husband,  unless  prior  to  tbe  decree  plain- 
tiff elects  to  accept  the  deed  of  the  husband 
al<Hie. 

3.  Spedfle  performanes  ^126(3)— Motion  to 
amend  held  election  to  aooefit  deed  of  basband 
alonsL 

In  a  suit  for  spedflc  performance  against 

a  wife  not  bound  by  the  contract  end  her  hus- 
band Jointly,  a  motion  to  amend  the  complaint 
by  demancfing  a  decree  i^ainst  tbe  hosband 
alone  held  an  election  on  plaintiff's  part  te  ac- 
cept the  deed  of  tbe  husband  alone  Within  the 
rule  requiring  plaintiff  to  dect 

4.  Specifio  perrormaMs  «s3l06(l)— Dsfaad- 
anf  s  wHe  withont  dower  right  held  set  a  nec- 
essary party. 

A  wife  residing  ont  of  tbe  state,  having  no 
dower  right  in  land  under  Or.  It.  1  10073,  A«id 
not  a  necessary  party  to  a  suit  ngalnat  her 
husband  for  specific  performance. 

5.  Frauds,  statate  of  <8=>l  18(1)— EnUra  oen- 
to«et  nand  not  be  eontalaed  la  one  paper. 

In  order  to  make  a  contract  binding  under 
the  statute,  it  is  not  necessary  that  it  ahould  be 
all  contahied  in  one  paper. 

6.  Frauds,  statute  of  <s=3l  18(4)— Evldeace  la- 
sufficient  to  show  written  oontract  for  sale  of 
land. 

In  a  suit  for  specific  performance,  telegram 
and  letters  offered  in  evidence  held  insuffidenC 
to  show  a  written  contract  between  the  partiea. 
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7.  SpMMo  narfsrnUM  «cg»32(l)— Party  Mt 
boHad  eaanot  eonpel  parfarMMM  Inp  th«  •tt- 
•r. 

In  spedflc  perfonnaiice  suits,  wltenerer  a 
•contract  is  InteDded  to  bind  both  partias,  tf  for 
ai)7  reason  one  of  them  Is  not  boand.  he  cannot 
compel  performanes  by  the  other. 

4.  SpacMo  parformaww  <8=»29(2)-^u(llalNt 
desorfptloi  of  laad  assontlal. 
A  suit  for  specific  performance  cannot  be 
maintained  where  the  land  to  be  affected  by  the 
contract  Is  not  described  therein  with  snffldent 
-certainty  to  be  capable  of  fdentifleatloii. 

In  Banc. 

Appeal  from  Circuit  Coort,  Malheur  Coun- 
ty ;Dalton  BfggB,  Judge. 

Suit  for  spedflc  performance  by  Richard 
Woolsey  against  M.  L  Drai)er  and  wife.  De- 
cree for  defoidants,  and  plaintiff  appeals. 
Affirmed. 

Eugene  Aahwill,  of  I«  Qrandeb  for  appel- 
lant , 

J.  W.  McCuIloch,  of  Ontario  (W.  W.  Wood, 
■of  Ontario,  on  the  brl^),  for  respondents. 

RAND,  J.  This  iB  a  suit  for  the  specific 
performance  of  an  allied  contract.  The  com- 
plaint alleges  that  the  plaintUf  and  M.  L 
Draper,  one  of  the  defendants,  entered  into  a 
contract  whereby  the  plaintiff  contracted  to 
sell  and  omvey  to  Draper  315^  acres  of 
land  owned  by  the  plaintiff  In  the  state  of 
Montana  for  the  agreed  price  of  $20  per 
ncre,  and  tMt  Draper,  upon  his  part,  agreed 
to  deed  to  the  plaintiff  certain  real  property 
belonging  to  him  In  Ontario,  Or.,  for  whldi 
he  was  to  be  allowed  and  credited  the  sum 
of  ¥3,500  upon  the  purchase  price  of  the 
Montana  land,  and  that  Draper  assumed  and 
agreed  to  pay  an  Indebtedness  secured  by  a 
mortgage  upon  the  Montana  property 
amounting  to  $1,800,  and  to  pay  the  balance 
in  money  to  the  plaintiff. 

[1]  The  complaint  alleged  that  Draper  was 
the  owner  of  the  Ontario  property.  This  was 
denied  in  the  answer.  To  establish  title  In 
Draper  the  plaintiff  introduced  certified  cop- 
ies of  deeds  of  record,  purporting  to  convey 
the  Ontario  property  to  the  defendant  M. 
I.  Draper,  and  also  introduced  evidence  upon 
the  trial  showing  that  Draper  was  in  pos- 
session of  the  property.  No  evidence  deny- 
ing ownership  in  Draper  was  offered  by  the 
defendant,  from  this  It  follows  that  the  legal 
title  to  the  Ontario  property  was  establlsbed 
to  be  in  Draper  as  allied  in  the  comi^lnt 
Inserted  in  the  answer,  following  the  denial 
of  ownership  in  Draper  of  the  Ontario  prop- 
erty is  a  clause  containing  the  following 
words: 

"Admit  that  the  defendant  Mrs.  M.  I.  Dr^er 
is  the  owner  oE  the  property  described." 
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This  admission  was  not  in  response  to  any 
allegatloii  emitalned  In  the  complaint  alleg- 
ing ownership  in  her.  Tba  admission  ao 
inserted  is  a  mere  uullltyt  and  does  not  «m< 
stitute  any  allegation  of  ownership  In  the 
wife.  It  was  contended  that.  Inasmuch  as 
no  reference  to  this  admission  was  made  In 
the  reply,  the  title  In  her  stands  admitted  of 
record.  The  insertl<m  Into  a  pleading  of  a 
clause  pretending  to  admit  a  fact  not  pleaded 
by  the  opposite  party  is  not  a  proper  way 
to  plead,  raises  no  issue.  Is  not  capable  of 
being  denied,  and  should  not  be  tolerated. 

[2]  The  rule  is  settled  In  this  state  that  ii« 
suits  for  the  specific  performance  of  con- 
tracts for  the  sale  of  land,  where  the  wife 
having  a  right  of  dower  in  the  land  Is  sued 
Jointly  with  her  husband  upon  a  contract 
not  binding  upon  her,  and  the  object  of  the 
suit  is  to  divest  her  of  her  Inchoate  right  of 
dower,  the  suit  cannot  be  maintained  against 
her  nor  a^nst  her  husband  unless  prior  to 
the  decree  in  the  lower  court  the  plaintiff 
elects  to  accept  the  deed  of  the  husband 
alone,  because  as  to  her  the  contract  Ia(^ 
mutuality.  The  court  will  not  coerce  the 
wife  to  perform  a  contract  made  by  her  hus- 
band alone,  which  she  Is  not  l^ally  bound 
to  perform.  Kuratll  v.  Jackson,  60  Or.  203, 
118  Pac.  192,  1013,  38  D.  R.  A.  (N.  S.)  1195, 
Ann.  Oas.  1014A.  203;  Leo  Delta,  63  Or. 
261,  127  Pac.  590.  This  rule,  however,  must 
t>e  limited  to  cases  whne  ttie  vile  has  a 
present  alstlng  right  of  dower  in  the  lands 
Involved. 

[9]  A  motion  to  amend  the  prayer  of  the 
complaint  was  filed  by  the  plaintiff  before 
the  entry  of  the  decree  In  the  court  below,  so 
that  the  wife  should  be  decreal  to  have  no. 
dower  right  in  the  husband's  land,  and  de- 
manding a  decree  for  specific  performance 
against  Draper  alone.  It  appears  that  this 
motion  was  never  called  to  the  direct  atten- 
ti(n  of  the  court,  and  no  order  was  ever 
made  concerning  it.  The  motion  so  filed  will 
not  be  considered  to  have  been  waived,  even 
if  the  matter  was  not  called  to  the  attention 
of  the  court,  In  the  absence  of  a  showing 
that  the  plaintifl  aband(med  the  motion ;  the 
motion  being  a  part  of  the  flies  of  the  suit, 
and  presumably  within  the  knowledge  of  the 
court.  This  constituted  an  election  upon  the 
part  of  the  plaintiff  to  accept  the  deed  of  the 
defendant  M.  I.  Draper  alone  within  the  rule 
referred  to,  requiring  the  plaintiff  to  elects 
However,  the  plaintiff  was  not  required  to 
elect,  because  at  the  trial  the  wife,  when 
called  as  witness,  testified  that  she  was  then, 
and  for  four  years  prior  thereto  had  been, 
living  at  Custer,  Mont.  Section  1O073,  Or.  L., 
provides,  among  other  thhiga;  that— 

"Any  women  residing  out  of  the  state  shall  be 
entitled  to  dower  of  tiie  lands  ot  her  aeceased 
husband  lying  in  tlda  state  of  wUch  her  hus- 
band died  ietaed." 
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C4]  This  section  waB  under  ctmslderatlon 
by  tills  court  in  Cunnlngbam  t.  Friendly,  70 
Or.  222,  189  Pac.  928,  140  Pac.  969,  and  it 
was  tbere  beld  that  a  woman  residing  out  of 
the  state  shall  be  oitltled  to  dower  in  lands 
only  of  which  her  husbuid  died  Seised,  dtlng 
In  support  thereof  Thomburn  r.  Doscher  (C. 
a)  S2  Fed.  811.  that  In  partition  suits  a 
nonresident  wife  Is  not  a  necessary  party  to 
such  a  suit  Under  the  provisions  of  this 
statute  as  so  construed  by  this  court  the 
wife,  being  a  nonresident  of  the  stat^  had 
no  right  of  dower  In  the  lands  Inrolved,  and 
was  not  a  necessary  party  to  the  suit,  atf 
she  had  no  Interest  therein. 

On  Hay  29,  1918,  the  defendant  at  Custer, 
Mont.,  wrote  a  letter  to  the  plaintiff  at  La 
Grande,  Or.,  stating  that  he  had  some  Income 
prcq^erty  in  Ontario,  Or.,  whldi  he  would  like 
to  trade  to  the  plalntlft  for  the  lands  owned 
by  the  plaintiff  in  Montana.  Subsequoitly, 
he  wired  to  the  plaintiff  as  follows: 

"I  have  four  three  room  honses  and  five  lots 
In  one  block  in  the  best  part  of  town.  One  four 
room  bouse  and  two  lots  in  another  block.  I 
will  trade  this  property  In  on  your  ranch  at 
tliree  thonaaad  fire  hnndred.  Oome  down  and 
see  IL** 

Plaintiff  teetifled— and  it  Is  not  disputed 
— that  on  going  to  Ontario  the  defendant 
Dnyter  pointed  out  the  Ontario  prcf>erty  to 
him,  and  that  they  at  that  time  entered  int<]\ 
a  parol  agreement  His  testimony  at  to  the 
agreement  Is  as  follows: 

"I  agreed-  to  eKcfaange  half  a  section  of  land 
that  I  bad  in  Custer,  Mont,  at  $20  per  aae,  and 
I  was  to  receive  five  cottages  in  Ontario.  Or.» 
for  ¥8,S00  of  that,  and  Mr.  Draper  was  to  as* 
sums  a  mortgsgs  of  $1,800  that  was  on  the 
land  tiiere  that  t  was  taming  to  him,  snd  was 
to  psy  the  balance  In  cash.  There  was  a  wa- 
ter rifftt  that  Mr.  Draper  was  to  torn  over  to 
me.  covering  four  of  Uiese  cottases,  the  ones 
that  stood  together.  I  was  to  have  the  rent 
of  those  five  cottagea  from  that  date.  Mr. 
Draper  was  to  have  Uie  rent  of  the  Cnstar  place 
for  the  year  1916." 

On  August  lOdi  the  defendant  Draper 
wrote  to  the  plaintiff  a  lettw,  of  which  the 
fidlowing  is  a  copy: 

"CuBter,  Mont 
"Mr.  B,  Woolsey,  La  Grande,  Ore.— Dear 
$tir:  Your  instructions  to  Mr.  Sharp  does  not 
iibe  with  our  agreement  You  say  to  Mr.  Sharp 
that  I  am  to  pay  yoo  $0,400  less  mortfrase  fl.- 
800.  Leas  fSJSlOO  value  of  my  Ontario  prop- 
erty. Now  your  abstraet  only  calls  tor  21&24 
acres  at  $20  per  acre  i^lch  I  agreed  to  pay 
you  per  acre  would  be  only  $6,305.00.  I  told 
you  I  would  take  your  property  at  $20  per  acre 
not  $n.400.00.  I  win  guarantee  the  house  I 
showed  you  are  the  onea  I  own  in  Ontario.  Ore- 
gon. You  must  be  in  the  habit  of  trading  with 
a  lot  of  crooks  to  think  this.  I  have  a  water 
right  with  the  property  that  baa  the  four  cot- 
tages OB  snd  win  sent  It  to  yoo.  The  banUng 
eorporatioB  of  Helraa  who  has  a  mortgage  on 
that  pcoperlv  says  yon  h«««  an  iosuianee  en 


the  house  wUch  Is  of  no  valne  to  yon  as  titers 
has  not  been  any  one  living  in  the  honse  to  my 
knowledge  for  two  years.  I  wish  you  would 
transfer .  that  policy  to  me. 

"Please  attend  to  this  at  once  if  I  am  to  get 
this  place  I  want  to  know  at  one^  If  aot»  lata 
forget  it 

"Yours  troly,  If.  L  Diaper." 

Other  letters  were  Introduced,  and  from 
them  It  appears  that  the  plaintiff  directed 
his  lessee  upon  the  Montana  laud  to  pay  the 
rent  to  Draper  and  Draper  directed  his  On- 
tario agent  to  pay  the  roit  on  the  Ontario 
premises  to  the  plaintiff,  and  fit  Drape's  re- 
guest  the  insurance  upon  the  buildings  on  the 
Montana  land  was  made  irayable  In  case  of 
loss  to  Draper.  Abstracts  were  pre^areA  and 
deUveawd.  and  no  question  was  raised  as  to 
the  sufficiency  of  ttie  title  to  the  prop^iy  of 
either  party.  The  idaintlff  executed  a  deed 
for  bis  Montana  property,  and  delivered  the 
same  to  a  bnnk  at  Onister,  to  be  delivered  to 
ttie  defradant  Draper  upon  his  onnidlance 
with  the  contract,  bat  the  deed  was  nevtt  de- 
llv«ed.  On  September  1, 1918,  the  defendant 
wrote  to  the  ^intifl  a  lett«>.  stating  tat 
effect  that,  owing  to  ttie  condltlott  of  the 
money  market  be  was  not  able  to  raise  the 
money  necessary  to  carry  out  the  oontTaet 
and  stating  that  he  would  call  tlie  deal  off. 

[S]  In  order  to  make  a  contract  binding 
under  the  statute  ct  frauds,  It  Is  not  neces- 
sary that  It  should  be  all  contained  In  one 
papw.  Xjetten  passing  between  the  parties 
may  supply  such  evidence  as  the  statute  re- 
quires. Fry  on  Specific  Performance,  I  537. 
There  is,  however,  no  such  evidence  in  this 
case. 

[1]  The  tel^Tani  and  letters  offered  la  evi- 
dence wholly  flan  to  ehow  any  written  con- 
tract between  the  parties,  but  from  them  It 
is  obvious  that  a  parol  contract  was  entered 
Into  for  the  tremtfer  of  land  by  eadi  to  the 
other.  The  offer  made  In  the  telegram  la  a 
mere  proposal  x  offer  to  negotiate  fOr  the 
making  a  omtraet,  and  Is  so  indefinite  and 
incomplete  In  Ite  terms  that  its  acceptance 
before  wlHtdrawal  coold  not  lifm  Into 
a  contract  Nor  Is  It  claimed  Qiat  it  was 
accepted,  but  on  the  contrary,  the  plalntUf 
testifies  that  after  receiving  the  telegram  be 
went  to  Ontario^  saw-  the  property,  and  entn^ 
ed  into  a  pand  contract  with  the  defimdanT. 
fnie  letter  of  August  lOth  redtes  lAat  Draper 
admlte  be  had  obligated  himself  to  do  and 
what  be  claimed  the  plahitlff  was  obligated 
to  do,  but  nowhere  in  any  writing  can  be 
fOnnd  any  pranise  or  agreoMit  bf  the  pi^- 
tiff  -to  do  any  ot  those  UilngK  His  promises 
are  wholly  In  pwrtd,  and,  bdng  wUbln  tbe 
statute  of  frauds,  cannot  be  specifically  en- 
forced, nierefore  tiiwe  la  no  mutuality  vt 
remedy  betweoi  the  parties,  without  iridch 
neither  party  can  obtain  speciflc  perform- 
ance against  the  oOier. 

[7]  In  caaes  of  this  kind  tt  ia  hn  iliamm 
taxy  nla  ttiat  wfauever  a  eentnct  la  In- 
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tended  to  bind  botti  (tf  the  parties.  U  for  any 
reason  one  of  than  Is  not  bound,  he  cannot 
compel  performance  bj  the  other.  Fom^ 
on  Specific  Performance  of  Contracts  (2d 
Ed.)  S  164,  and  cases  cited. 

[I]  Again,  if  ererrtliing  appearing  In  the 
record  had  been  included  In  a  written  con- 
tract signed  by  both  parties,  this  suit  would 
fail,  because  there  Is  no  sufficient  descripti<»i 
of  the  property  to  be  affected  by  the  contract 
to  be  found  anywhere  therein. 

The  rule  was  established  in  this  state  In 
the  early  case  of  Whiteaker  y.  yaoschoiack, 
S  Or.  118,  where  it  was  held  that— 

Before  the  court  will  ezerdse  Ita'  extraordi- 
nary jorisdictiou  of  enforcing  the  specific  per- 
formance, "not  only  must  a  contract  for  the 
sale  of  lands  be  In  writing,  onder  the  statnte, 
but  the  lands  must  be  certainly  described  In  the 
writing,  so  as  to  be  eapaUe  of  Identification 
without  reference  to  extrinsic  proof." 


And  again  the  same  role  was  annoonced 
In  the  case  of  Knljg^t  t.  Alexander,  4Si  Or. 
621,  71  Pac.  6tS7,  aB  follows: 

"Before  a  court  can  decree  the  specific  per- 
formance of  a  contract  to  convey  real  estate, 
whether  In  writing  or  parol,  aofib  contract  most 
be  certain  in  its  terms,  both  as  to  the  descrip- 
tion of  the  proper!?  and  the  estate  to  be  con- 
veyed; and,  unless  the  land  is  so  described 
therein  that  It  can  be  Identified,  specific  per- 
formance will  be  denied:  Browne,  Stat.  Frauds 
(4tb  Ed.)  385:  Whiteaker  t.  VRnschoiack,  6 
Or.  113;  Brown  v.  Lord.  7  Or.  302,  811;  Wag- 
wblast  mitney,  12  Or.  88.  6  Pac.  380; 
FergiiMm  T.  Blackwell.  8  OU.  48».  S8  P«e.  047; 
Preston  T.  Prestos,  86  U.  S.  200  (24  L.  Bd. 
494).  Courts  do  not  permit  parol  eridenw 
to  be  given  to  describe  the  property  intended 
to  be  included  in  tiie  contract,  and  then  apply 
rach  description  to  the  terms  thereof.** 

The  court  then  cited  numerous  cases  11- 
Instrating  the  principle  and  said:  ) 

"Nnmeroas  other  cases  of  similar  Import  are 
referred  to  In  22  Am.  A  Bng.  Bnc.  Law,  968, 
from  all  of  which  it  appears  that,  to  entitle  the 
vendee  to  a  decree  for  the  specMc  perform- 
ance of  a  contract  relating  to  real  estate,  the 
land  involved  must  be  described  therein  with 
snch  accnracy  and  clearness  that  It  can  be 
identifled  and  its  boundaries  determined  beyond 
tbe  possibility  of  any  future  controversy." 

See,  also,  Rlggs  v.  Adklns,  96  Or.  414,  419. 
187  Pac.  303,  and  Feenaughty  T.  Beall*  81 
Or.  664,  667,  178  Pac.  600. 

There  was  no  testimony  tending  to  show 
part  performance  to  take  the  case  out  of  the 
statute  of  frauds.  Neither  party  entered 
Into  possession  of  tbe  real  property  he  was 
trading  for,  or  expended  any  money,  or  made 
any  valuable  improvements  thereon.  In  fact, 
nothing  was  done  by  either  party  to  change 
the  position  of  the  other. 

The  decree  of  the  lower  court  will  tbere- 
fore  be  affirmed,  neither  party  to  recover 
costs  in  this  court. 
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14-^lei  Mtioe  Md 


1.  Mines  asd  nlssrals  < 
snfllcleRt. 

Notice  of  lien  Md  regular  in  form  and  suffi- 
cient to  sni^ort  a  decree  <ai  adequate  tes- 
timony. 

2.  Moehaaioa'  lleis  ^157(8)— iRtestloMi  or 
sagllBent  averstateaiaat  of  anoBit  in 
avoMs  Hen. 

Where  a  mechanic's  lien  claimant  has  In- 
tentionally, or  through  culpable  negligence,  over- 
stated  the  amount  doc  him.  such  overstatement 
will  render  the  whole  Uen  void;  but  a  mere  mis- 
take in  one  item  will  not  necessarily  do  so, 
when  it  Is  evident  that  no  fraud  was  intended, 
and  where  defendant  has  not  been  misled  to  his 
prejudice  in  making  hia  defense. 

3.  Mlaea  and  nlMrals  ^114— Overstatcaeat 
by  mistake  of  anoust  dss  ImM  sot  to  aveld 
Ilea. 

That  lien  daimant  by  mistake  in  his  notice 
overstated  the  amount  of  his  claim,  causing  a 
difference  of  (43  in  a  claim  on  a  long  account, 
amounting  to  $862  after  allowing  for  the  mis- 
take, Mi  not  to  avoid  the  whole  lien,  where  de- 
fendant was  not  misled  or  Injured  by  It. 

4.  Trial  «=3>l05(5)~PlaJntiff's  evideaoe  not 
r^M^d  Inoompetoiit  beoaase  of  refereaos  to 

In  a  mechanic's  lien  aoit,  that  i^atutiff  in 
testifying  as  to  the  items  of  his  account  re- 
ferred to  a  memorandum  In  whliAi  he  bad  copied 
them  trom  another  book  wherebs  th^  had  been 
originally  entered,  keld  not  to  make  bis  testi- 
mony bieompetent;  there  being  no  objection  or 
demand  for  the  briglnsl  memorandum. 

9.  Mines  and  minerals  «=3l  13— CyaaMni  and 
asa^lng  ore  held  ilenaMe. 

Services  in  cyaniding  aud  assaying  ore  at  a 
mine,  requiring  some  physical  labor  as  well 
as  MUf  and  being  necessary  to  the  successful 
prosecntion  of  the  work  of  searching  for  and 
working  the  ore,  held  lienable. 

6.  Meohanlcs'  Hens  ^279— Burden  of  proYlng 
Nonpayment  Is  upon  lienor. 

In  mechanic's  lien  cases,  tbe  burden  of 
proving  that  the  claim  has  not  been  paid  la 
upon  the  person  asserting  the  lien,  particolariy 
where  the  contract  out  of  which  the  lien  arose 
was  made  with  some  one  not  the  owner  of  the 
property  upon  which  it  is  sought  to  fasten  the 
Uen. 

7.  Meohanlos'  llent  «s>280(8)— Notloe  not  tvl- 
dsnee  of  nonpayment. 

In  mecbanic'a  lien  stdts.  the  notice  of  lien 
is  competent  to  prove  that  whra  filed  the  lienor 
had  filed  claim  of  lien  regular  in  form  and 
substance  for  amounts  assorted  to  be  due,  but 
it  is  not  competent  to  prove  nonpayment  of  the 
claim  for  which  lien  Is  filed. 

In  Banc. 

Appeal  from  Circuit  Court,  Linn  County: 

George  G.  Bingham,  Judge. 


>ror  other  eases  bm  same  topic  sod  KBT-NUU BER  In  all  Key-Numbered  DlgasU  and  Indezss 
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Suit  by  F.  J.  Bartels  against  T.  A.  McCul- 
Jough,  John  M.  WUIiams,  and  another,  to 
foreclose  mechanics'  liens.  Decree  for 
plaintiff,  and  defendant  WllliamB  appeals. 
Modified. 

This  Is  a  aolt  to  foreclose  certain  mechan- 
ics' U&iB  upon  a  group  of  mining  claims  in 
Lane  county.  The  plaintiff  claims  a  Uen  on 
hlS'Own  behalf  for  $405.70,  one  as  assignee 
of  E.  O.  Pooler  for  $253.69,  and  another,  for 
$445.76  as  assignee  of  Lester  Powers.  All 
of  the  notices  assert  the  r^pectlve  liens  on 
account  of  work  and  labor  performed  in  the 
mln<?s  and  in  search  of  precious  metals  in 
Bald  mines,  or  in  mining  and  milling  ores. 
The  work  was  performed  in  pursuance  of  a 
contract  with  McCullough  and  Atkinson, 
who  were  in  charge  of  said  mines  and  were 
the  reputed  owners  thereof.  In  particular 
It  may  be  observed  that  the  Uen  notice  of 
the  plaintiff  claimed  that  he  did  work  as 
follows: 

"That  I  did  and  performed  general  work  in 
and  upon  the  tunnel  and  In  the  mill  and  abont 
the  mill  and  did  asBaying  on  said  Great  North- 
ern daim.  That  I  was  employed  to  do  such 
work  by  T.  A.  McCuUough  aforesaid,  represent- 
ing himself  as  one  of  the  owners  and  agent  for 
the  owners  of  said  premises  and  proper^krep- 
resentiog  himself  as  the  general  mant^V  and 
soperintendent.  ^at  I  performed  8  day? work 
in  the  month  of  June,  1917,  at  the  agreed  wage 
and  price  of  $3  per  day.  That  I  worked  SO 
days  In  July,  19  dib's  in  August,  2S  days  in  Sep- 
tember, and  27  days  in  October,  1917,  at  the 
agreed  prloe  and  wage  of  $3.25  per  day.  That 
I  worked  80  days  in  November,  and  28  days 
in  December,  1917,  and  28'  days  In  January, 
1918,  and  10  days  hi  February,  1918.  at  the 
agreed  wage  and  price  of  $4  per  day.  Said 
work  comprising  2(KS  days,  aggregating  the  sum 
of  $736.25. 

"It  was  also  agreed  and  understood  tbat  I 
should  pay  $1  per  day  for  board  and-  lodging, 
to  be  <Aarged  against  my  wages,  aud  tiiat  I 
shotdd  pay  the  further  sum  of  1  cent  per 
day  for  state  industrial  accident  fund,  $2.06. 
That  I  commenced  work  In  the  mouth  of  June, 
1917,  as  aforesaid,  and  did  and  performed  work 
as  herein  stated  to  and  including  the  10th  day 
of  February,  1918,  under  the  instructions  and 
by  the  authority  of  said  T.  A.  McCnllougb,  and 
tbat  60  days  have  not  elapsed  since  I  ceased  to 
do  and  perform  such  labor  and  work.  That  no 
part  of  said  sum  of  $736.25  has  ever  been 
paid,  excepting  the  following  charged  against 
my  account,  to  wit: 


Board   tas  00 

SUte  Industrial  accident  [fnnd]   3  08 

Casb  paid  in  June,  1917   18  00 

Cash  paid  in  Julr.  1917   97  SO 

CMb  paid  In  Aogust,  1S17   40  00 

ToUl   »330  55 


"That  there  is  now  due,  owing,  and  unpaid 
from  said  George  Atkinson  and  T.  A.  McCul- 
lough to  me  the  said  sum  of  $405.70,  and  there 
are  no  Just  credits  or  ofEsets  against  the  same.** 


The  other  notices  are  similar,  except  tbat 
the  labor  of  assaying  is  not  mentioned  and 
different  credits  are  given  according  to  the 
nature  of  the  circumstances.  The  notices  of 
lieu  were  filed  April  9,  1918.  The  assign- 
ments of  Pooler  and  Powers  to  the  plaintiff 
were  dated  August  10,  and  August  12,  191S, 
respectively. 

Williams  as  trustee  was  the  legal  owner 
of  the  mines,  and  McCullough  and  Atkinson 
were  In  charge  and  working  them  under  an 
option  to  purchase,  when  the  work  was  per- 
formed and  the  liens  filed.  McCullough  and 
Atkinson  made  default  and  Williams  an- 
swered, setting  up  his  ownership  and  dmy- 
Ing  generally  the  all^ations  of  the  com- 
plaint. Upon  the  trial  there  was  a  decree 
for  the  plaintiff^  and  the  defendant  Wllliama 
appeals. 

Williams  &  Bean,  of  Eugene,  for  appel* 
lant. 

J.  S.  Medley,  of  Eugene,  for  respondent 

UcBRIDE,  3.  (after  stating  the  facts  as 
above).  [1]  The  notices  of  lien  are  n«rular 
in  form  and  upon  adequate  testimony  are 
suffldeit  to  support  the  decree.  On  the 
trial,  plaintiff  testified  poaitiyely  to  bis  ac- 
count, except  tbat  be  stated  that  bis  wages 
for  Nov^ber  and  December,  1917,  were 
$3.25  per  day  Instead  of  $4,  practically  ad- 
mitting an  error  in  the  Itm  notice  of  $43. 
This  dl8crepanf7  was  never  called  to  his  at- 
tention, and  it  Is  now  dalmed  tbat  bis  no- 
tice Is  not  a  true  statemoit  and  Is  v<dd,  and 
that  for  this  reason  be  should  not  recover 
anything. 

[2}  There  is  abundant  authoiity  In  this 
state  and  elsewhere  for  the  proposition  tbat. 
where  ttae  dalmant  has  lnt»ti«ially  or 
through  culj^ble  n^Ugence  overslated  ttae 
amount  due  blm,  sucb  overstatonent  will 
rmder  the  whole  Uen  void.  Nlcolai  t.  Tan 
Fridagh,  23  Or.  149.  81  Pac:  288;  Lewis  t. 
Beonan,  46  Or.  811,  80  Pac.  417;  Equiuble 
Savings  ft  Loan  Ass'n  v.  Hewitt,  05  Or.  329, 
106  Pac  447.  This  rule  Is  of  particular  ap- 
plication in  cases  where  the  work  Is  done 
at  the  instance  of  a  contractor  or  other  per- 
son  only  constructively,  or  as  a  matter  of 
statute  the  agent  of  the  owner;  the  reason 
being  that  In  such  cases  the  owner  has  no 
opportunity  to  know  the  length  of  time  the 
claimant  worked,  the  wages  agreed  upon, 
and  the  payments  made,  and  is  not  in  a  po- 
sition to  controvert  exorbitant  claims  of 
which  he  has  no  notice,  and  that  the  Inten- 
tional or  n^lgent  overstatement  of  a  claim 
is  at  least  a  constructive  fraud  as  to  him. 

But  it  does  not  follow  that  a  mere  mistake 
In  an  Item  of  a  claim  necessarily  renders  the 
whole  Uen  void,  when  It  is  evident  that  no 
fraud. is  Int^ded  and  where  it  has  not  mis- 
led the  defendant  owner  to  bis  prejudice  In 
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making  Ms  defense.  See  Rowland  t.  Har- 
mon, 24  Or.  629,  34  Pac.  357;  Lumber  Co. 
V.  Washburn,  29  Or.  160,  170,  44  Pa&  390; 
AUen  V.  Elwert,  29  Or.  428,  433,  44  Pac.  824; 
Cooper  Manufacturing  Co.  t.  Delabunt,  36 
Or.  402,  407,  SI  Pac.  649,  60  Pac,  1 ;  Maaon 
T.  Germalne,  1  Mont.  263;  Black  r.  Appolo- 
nio,  1  Mont.  342;  Palmer  t.  McGlnness,  127 
Iowa,  118,  102  N.  W.  802;  Falrbalm  v. 
Moody,  116  Mich.  61,  74  N.  W.  386,  75  N.  W. 
469 ;  Hulburt  v.  Just,  126  Mich.  337,  85  N. 
W.  872;  KendaU  t.  Fader,  99  111.  App.  104; 
Marston' t.  Kenyon,  44  Conn.  848.  All  tlie 
above  cases  were  decided  upon  statutes  sim- 
ilar to  ours.  In  many  of  the  states,  Massa- 
chusetts  and  California,  for  instance,  It  has 
been  provided  by  statute  that  an  uninten- 
tional misstatement  of  the  amount  of  a  claim 
should  not  render  the  claim  void,  and  these 
statates  make  decisions  from  such  states  in- 
applicable here, '  Dedsions  tram  sereral 
states  take  the  opposite  view,  notably  the 
earlier  cases  in  Massaciiuaetts,  but  liens  In 
that  state  were  then  enforced  at  law  and 
not  in  equity,  which  accounts,  perliaps,  for 
the  »tremdy  teiAnlcal  holding  of  the 
courts  ol  that  state,  finally  corrected  by  leg- 
islation. The  cases  last  above  dted  seem  in 
accordance  with  the  true  sipbit  of  equity, 
and  as  sadk  appeal  to  our  Judsment 

[t]  To  apply  them  to  the  case  at  bar,  it 
may  be  said  tbat  tiiere  Is  not  the  slightest 
indication  tbat  the  daimant  Bartels  had  any 
fraudulent  Intent  to  swell  his  claim  beyond 
what  was  Justly  due  him.  The  account  was 
a  long  one^  consisting  of  many  Items,  and 
he  was  the  (mly  witness  called  on  either  side 
of  the  case.  Had  bis  Intentlcm  been  to  claim 
fraudulently  $43  more  than  was  due  bim,  he 
had  only  to  make  his  testimony  square  with 
his  statement  in  the  notice  of  11^,  and  it 
is  due  to  his  testimony  that  Williams  dlfi> 
covered  that  the  notice  stated  a  greater  sum 
than  was  actually  due.  The  discrepancy 
was  not  called  to  his  attention  on  the  trial, 
and  was  probably  then  unnoticed  by  him  or 
his  attorney.  The  defendant  was  In  no  way 
misled  or  injured  by  It  By  his  general  de- 
nial he  had  put  In  Issue  the  fact  that  plain- 
tiff did  any  work  at  any  wage,  that  he  had 
any  lien,  or  that  any  amount  was  due  him. 
These  issues  would  have  been  tried  in  any 
event  There  was  no  controversy  as  to  par- 
ticular items  or  as  to  particular  payments. 
And  It  iB  more  fair  to  presume  a  not  un> 
natural  mistake  than  to  assume  that  plain- 
tiff had  a  fraudulent  intent  in  the  notice. 

In  Mason  v.  Germalne,  supra,  the  court, 
discussing  this  subject  under  a  similar  stat- 
ute, remuked: 

'The  fact  that  the  complaint  and  notice  of 
tien  daitned  as  due  plaiDtlSs  a  larger  amonnt 
tlian  that  found  by  the  court  will  not  destroy 
their  lien  for  the  amount  actually  due,  uoleBs 
there  be  a  frandnlent  intent  in  filing  the  same* 


which  most  be 
sumed." 
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proren  and  ^  not  ba  pre- 


This  statement  appears  to  us  to  be  fair 
and  equitable^  and  we  adopt  It,  with  the  res* 
ervation,  however,  that  there  may  be  cases 
where  the  negligence  In  preparing  the  notice 
Is  so  gross  and  palpable,  or  has  so  mided 
the  defendant,  as  itself  to  raise  a  presump- 
tion of  intentional  fraud,  or  has  occasioned 
such  action  by  a  defendant  in  the  premises 
as  to  predude  the  plaintiff  firom  any  right  to 
relief  in  equity.  We  do  not  find  these  con< 
ditlons  in  this  case,  and  we  are  not  disposed 
to  fine  plaintiff  $362  tor  makii^  a  mistake  of 
943  In  the  amount  claimed  In  his  notice. 

[4]  It  is  urged  that  the  testimony  of  the 
witness  Bartels  is  incompetent  because  In 
testltying  he  referred  to  a  book  or  memo- 
randum in  which  were  set  down  the  items 
of  bis  account  No  objection  was  made 
while  be  was  testifying  on  the  direct  exam- 
ination, but  upon  cross-examination  he  tes- 
tified, in  substance,  that  he  kept  an  account 
of  bis  time  In  a  book,  and  that  before  he 
came  out  he  checked  up  the  account  in  bis 
book  with  the  time  book  of  the  defradants 
McCulIougb  and  Atkinson,  and  that  when 
his  book  became  old  he  afterwards  copied 
the  account  into  the  book  to  which  he  bad 
referred  while  testiftrtng.  The  book  was  not 
ofTered  in  evidence,  but  seems  to  have  been 
used  by  the  witness  at  least  some  of  the  time 
to  refresh  his  memory,  without  any  objec- 
tion being  made  thereto  at  any  time,  so  far 
as  the  claim  of  the  witness  was  concerned. 
Neither  was  there  any  demand  for  the  orig- 
inal memorandum,  of  which  the  document 
presumably  used  by  the  witness  to  some  ex- 
tent at  least  to  refresh  his  memory  was  a 
copy.  Under  all  the  circumstances  we  are 
of  the  opinion  that  there  was  competent  evi- 
dence to  support  plaintiffs  claim  so  far  as 
it  related  to  the  lien  for  his  own  services. 

He  used  a  similar  copy  of  a  like  memo- 
randum in  testifying  as  to  the  claims  of 
.Pooler  and  Powers,  and  a  motion  was  made 
to  strike  out  his  testimony  in  regard  to 
their  liens,  but,  in  view  of  what  we  hold  and 
shall'  hereafter  discuss  in  relation  to  those 
claims,  it  is  nnnecessary  to  consider  that 
matter  further. 

[5]  It  is  objected  that  the  services  render- 
ed t>y  the  witness  in  cyanidlng  and  assay- 
ing ore  at  the  mine  are  not  Uenable,  but  we 
are  of  the  contrary  opinion.  Both  required 
some  physical  labor  as  well  as  skill,  and 
both  were  necessary  to  the  successful  prose- 
cution of  the  work  of  searching  for  and 
working  the  ore.  This  Is  a  much  stronger 
case  In  favor  of  the  liens  than  Flagstaff, 
etc.,  Co.  V.  CulUns,  104  U.  S.  176,  26  L.  Ed. 
704,  or  WllUamette  Falls,  etc.,  Co.  v.  Remick, 
1  Or.  1^,  In  which  liens  were  upheld.  The 
case  of  Durkbelmer  v.  Copperopolls  Copper 
Co.,  65  Or.  37,  104  Pac.        is  not  in  point 
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In  that  ease  the  claim  of  Olbbs  was  not  for 
any  physical  labor  but  for  services  as  su- 
perintendent and  general  manager.  He  did 
not  even  "pick  up  the  samples  of  ore  and 
assay  them,"  as  appellant's  brief  concedes 
that  plaintiff  did  In  this  Instance.  He  was 
not  to  any  sense  a  "laborer,"  while  here  the 
obtaining,  sampling,  and  assaying  of  ore 
were  Jnst  as  much  part  of  the  labor  of  car- 
rytog  on  mtolng  operations  as  the  use  of  the 
pick  and  drill.  It  is  true  plaintiff's  services 
were  skilled  labor,  but  it  requires  some  skill 
even  to  use  a  drill  efQclcntly.  All  that  can 
be  said  Is  that  It  required  greater  skill  than 
that  exercised  by  Uie  workers  In  the  tun- 
nels. 

We  conclude  that  the  plaintiff  Is  entitled 
to  a  decree  foreclosing  his  lien  for  the 
amount  prayed  for,  less  $43.50,  and  for  the 
attorney's  fee  of  $40  allowed  him  by  the  cir- 
cuit court. 

As  to  the  liens  of  Pooler  and  Powers,  we 
regret  to  say  that  there  Is  no  competent  evl- 
dence  that  they  have  not  been  partially  or 
wholly  paid.  Those  claimants  held  the  liens 
from  April  to  August,  In  which  latter  month 
they  assigned  them  to  plaintiff.  Platotlff 
knows  th&t  nothing  has  been  paid  to  hlm- 
sell^  but  he  does  not  know  and  cannot  prove 
what  took  place  betwea  Pooler  and  Pow- 
ers and  McCnllongh  and  A^^liuon  dnrlng 
the  Interim  between  April  and  Aogui^  and 
bl8  tesdnxmy  on  that  Bul^ect  Is  omjectun 
and  taearsay.  Pooler  and  Powers  wen  In  a 
posittoB  to  know  atiBOlutely  whether  or  not 
any  payments  had  be^  made,  but  neltlur 
of  them  was  put  upon  the  stand,  nor  was 
their  absence  accounted  tat. 

[I]  Contrary  to  the  rule  In  other  cases, 
the  burden  of  proof  of  nonpayment  la  upon 
the  person  asserting  the  lien,  and  this  is 
particularly  the  case  where  the  contract  out 
of  which  the  lien  arose  was  made  with  some 
one  not  the  owner  of  the  property  upon 
which  It  Is  sought  to  fast^k  the  llu.  Lewis 
T.  Beemaa.  46  Or.  811,  80  Fac.  417.  The  sit- 


nation  In  that  caaa  was  similar  to  tbat  In 
the  case  at  bar.  The  court,  speaking 
through  Mr.  Justice  Moore,  said: 

"Tlie  plaintiffB  M.  li.  Hall,  Frank  Cardwell, 
and  Jotin  F.  Troy  did  not  appear  as  witnesses 
at  the  trial;  the  testimony  showing  that  neither 
of  them  was  then  in  Jat^son  comity.  The 
plaintiif  Alfred  Lewis,  who  was  foreman  of  the 
mines,  testified  In  their  belialf  as  to  the  cor* 
rectness  of  the  liens  filed  by  each,  in  respect  to 
the  several  sams  due;  but  be  did  not  say,  and 
prbbabl;  could  not  testify,  that  no  payments 
bad  been  made  to  them,  or  either  of  them,  by 
Flanders  or  Beers,  after  the  Uens  were  filed. 
As  the  lessors'  proper^  is  to  be  subjected  in 
this  suit  to  the  payment  of  debts  contracted  by 
the  lessees,  the  burden  was  imposed  oo  the  Hen 
claimants  of  showing  that  no  payments  liad  been 
made  on  account  of  their  liens  since  tiiey  were 
filed;  and,  not  having  done  so,  the  daims  of 
Hall,  Cardwell,  and  Troy  must  be  ^sallowed." 

[7]  It  la  suggested  that,  because  flie  orig- 
inal notices  of  lien  were  admitted  In  evi- 
dence without  objection,  Oe  recitals  In  these 
constitute  some  afBrmaUve  testlimmy  Out 
no  paymmts  bad  been  made  beyond  those 
therein  admitted.  The  notices  were  propw- 
ly  admitted  for  the  purpose  of  showli^  the 
r^larity  of  the  Iteos  and  the  amounts 
claimed  by  the  Uoiors;  Oat  Is  to  say,  th^ 
were  competent  to  iRvve  that  at  the  date 
what  th^  wa«  filed  the  llraots  bad  filed 
daims  of  Uoi  r^lar  In  form  and  sDhetance 
for  amounte  which  th^  asserted  to  be  dqe 
than.  Beyond  this,  the  notices  had  no  evi- 
dentiary value  whatever.  In  this  view  of 
the  case  we  are  compiled  to  disallow  the ' 
claims  of  Pooler  and  Powers. 

The  decree  of  the  circuit  court  will  be  so 
modified  as  to  reduce  the  amount  of  plaln- 
tlfTs  recovery  on  his  own  lien  to  $362.20, 
which  sum  he  shall  recover,  together  with 
$40  attorney's  fee  and  his  costs  In  the  dr- 
coit  court,  including  hts  claim  for  filing  and 
recording  the  Wen.  The  liens  claimed  by 
Pooler  and  Powers  are  disallowed,  and  nei- 
ther party  win  recover  costs  in  Qds  conrt. 
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CARTON  V.  EYRES  A.  SEATTLE  DRAYAQE 
CO.  at  al.    (No.  16631.) 


(Snpnine  Court  of  Washington. 


OABTON  T.  SYBBS  ft  SXATTZ^B  DBATAGE  CX>.  737 
lUl  P.) 

Aetlon  b7  Jotm  B.  Carttm  against  the 
fibres  &  Seattle  Drayage  Company  and  an- 
other. Judgment  for  tbe  plaintiff  against 
both  defendants,  and  they  appeal  separately. 
AfQrmed  on  condition  plaintiff  will  rmtt 
$2,500  of  the  $7,500  judgment;  otherwise 
reversed  and  remanded. 


Not.  16, 


1.  Carrian  (8=>296— Not  aeglivetoe  to  iMrnlt 
•vofwowdiBg. 

It  li  not  negUgeiwe  for  a  carrier  to  per- 
mit a  paasenger  to  xUe  im  a  crowded  ear  if  ha 

diooBea  to  do  so. 

2.  Carriers  «=329^Ma»t  operate  orowM  oar 
with  dae  oars  far  paMeagera  ridlag  on  atopa. 

A  carrier's  employees  in  charge  of  a  car  so 
erowded  with  paasengera  that  they  are  obaigod 
to  ride  on  the  platform  or  steps  are  bound  to 
^^ato  tho  car  wftii  dse  care  ia  tiM  U^t  of 
those  faets. 

8.  Carders  ^320(16)— Whether  paaeenBor 
volBStailly  boardeil  overorowded  oar,  aad 
whether  It  was  thoreafter  operated  with  dse 
oare,  heM  for  the  jury. 
In  an  aetlon  for  ininriea  to  a  paasahger  on 
a  street  ear  which  collided  wtih  a  tmck,  evi- 
dence heM  to  raise  a  Jnry  qacation  whether 
the  passenger  had  nrtimtarily  hoarded  a  car 
he  knew  to  be  so  crowded  that  he  woold  have 
to  ride  on  the  step,  and  whether  the  ear  was 
thereafter  operated  with  doe  care  in  toe  light 
ot  the  known  condition. 

4.  Carrlors  «b»320(80)— Whathar  pasatagar^ 
podtloa  as  steps  of  ear  was  the  proxiaato 
■  oaasa  af  lajary  kM  for  Jary. 

In  an  action  for  Injuries  to  a  passenger  on 
a  atreet  car  wUcb  collided  with  a  tmck,  evi- 
dence that  tbe  passenger  was  required  to  ride 
on  tbe  lowest  front  step,  and  that  be  fell  when 
the  gates  were  torn  off  by  the  collision,  het^ 
to  raise  a  question  for  the  jury  ivhether  the 
position  the  passenger  was  compelled  to  oc- 
enpy  was  the  proximate  cause  of  bis  injuries. 

B.  Daaiages  «=>I68(4)— Complalat  held  to  a«- 
tlMHtie  e^denoa  ef  aeorastheala. 

A  complaint  alleging  that  plaintiff  had  anf- 
tored  great  pain  from  the  injury  in  hia  head, 
that  bis  memory,  eyesigbt,  and  bearing  bad 
been  affected,  that  ^ee  the  aoddent  be  had 
been  Incapable  of  mental  activity  and  suffered 
from  despondency  and  insomnia,  is  sufficient  to 
authorise  testimony  that  he  was  suffering  from 
"neurasthenia,"  thou^  it  did  not  nse  that 
term. 

6.  Danagas  •tB>l30(3)->47,500  f«r  traautle 
Bsarasthesla-redaeed  to  $5,000. 

Where  the  evidence  showed  that  plaintiff 
waa  snffering  from  tranmatic  nearasthenia 
which  prevented  bis  working  steadily,  but 
there  was  little,  if  any,  direct  evidence  that  the 
injuries  were  permanent,  a  judgment  awarding 
$7,500  was  80  excessive  as  to  indicate  passion 
and  prejudice,  and  will  be  set  adde  onlesa  the 
amount  above  $9,000  is  remitted. 

D^wrtuient  1. 

Appeal  from  Snperlor  Court,  King  County; 
Calvin  S.  Hall,  Judge. 


James  B.  Howe,  H.  8.  miiott.  B.  G.  Sharpe, 
James  B.  Murphy,  and  Henry  J.  Gtoiln.  all 
of  Settle,  for  appeUants. 

aX>LMAN,  3.  >  Bespondent.  as  plalntUT, 
brought  this  action  to  recover  for  personal 
injuries  received  by  him  while  a  passenger 
on  a  street  car  operated  by  the  Puget  Sound 
Traction,  Light  &  Power  Company  In  the 
dty  of  Seattie,  alleged  to  have  been  caused 
by  the  concurring  n^Ugence  of  both  defend- 
ants, as  a  result  of  which  negligence  a  colU- 
slon  occurred  between  the  street  car  and  an 
auto  truck  operated  by  the  defendant  Eyres 
&  Seattie  Drayage  Conrpany,  and  respondent 
suffered  the  Injuries  complained  of. 

The  cause  was  tried  to  a  jury  which  reu- 
dwed  a  verdict  against  both  defendants  In 
the  sum  of  $7,000,  and  from  a  Judgment 
thereon  the  defendants  inoaecato  a^arato 
api>eal8. 

The  n^ligenoe  charged  against  tbe  traction 
company  In  the  com^^lnt  is:  (1)  In  allowing 
respondent  to  board  the  street  car  when  It 
was  already  filled  beyond  Its  capacity,  bo 
that  ft  was  Impossible  for  him  to  get  Into 
the  car  or  even  upon  the  platform,  and  he 
was  obliged  to  remain  upon  the  steps,  the 
gate  behind  him  being  immediately  dosed 
and  the  car  started ;  (2)  operating  the  street 
car  at  a  high,  dangerous,  and  reckless  rate 
of  speed;  and  (3)  failure  apon  the  part  of  the 
motorman  to  keep  a  propw  lookout  and  to 
have  proper  control  of  his  car  so  as  to  see 
the  auto  truck  in  time  to  aroHA  the  coUlsioo, 
notwithstanding  tbe  negligence  of  tbe  driver 
of  the  truck. 

At  the  conclusion  of  the  introduction  of 
the  evidence,  counsel  for  the  traction  company 
moved  that  the  question  of  the  crowded  con- 
dition of  tbe  street  car  be  taken  from  the 
jury,  for  the  reason  that  respondent's  posi- 
tion upon  tbe  front  steps  of  the  car  was  not 
a  contributing  cause  of  the  accident,  but  ah 
incident  merely.  This  motion  was  denied, 
and  an  exception  taken  to  the  ruling.  The 
trial  court  in  his  instructions  to  the  jury 
read  that  portion  of  the  complaint  alleging 
negligence  In  permitting  the  respondent  to 
board  the  car  under  the  conditions  beretn- 
before  set  fnrth,  and  charged  tha  Juxr: 

"If  you  find  from  a  preponderance  of  the 

evidence  that  the  defendant  traction  company 
was  negligeot  in  one  or  more  particulars  sub- 
stantially as  alleged  in  platntiifB  complaint,  and 
that  said  negligence  was  a  proximate  cause  of 
plaintiff's  injuries,  and  plaintiff  was  damaged 
thereby,  then  your  verdict  should  be  for  tbe 
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irfalntlff  and  agalMt  Um  waSA  defendant  trac- 
tion eompany.  If  yoa  do  not  so  find,  ttaen  joat 
verdict  ehould  be  la  favor  «t  the  detradant 
traction  companr.*' 

The  traction  company  now  urges  that  It 
was  reversible  error  to  refuae  to  take 
the  Jury  the  que8tl<xi  of  the  crowded  condi- 
tion of  the  car,  and  to  exi>res3ly,  by  the 
instruction  Just  referred  to,  submit  to  the 
Jury  this  Issue,  for  the  reasons  that  respond- 
ent was  shown  to  be  the  last  passenger  to 
board  the  car,  ^  and  assumed  the  added  risk, 
If  any ;  that  under  the  conditions  shown  the 
carrier  was  not  negligent  In  permitting  him 
to  board  the  car  and  ride  where  he  did,  and 
In  any  event  the  fact  that  respondent  was 
riding  on  the  steps  was  not  the  proximate 
cause  of  the  accident. 

By  appellant's  abstract  respondent's  tes- 
timony as  to  the  conditions  under  which  he 
entered  the  street  car  as  shown  by  Ms 
examination  in  chief  are  as  follows: 

"I  was  hurt  on  March  26th.  Skiimer  &  Ed- 
dy's was  dowQ  on  Railroad  avenue  about  five 
or  six  blocks  south  of  King  street  On  the 
26th  Of  March,  1919,  about  10  minutes  after 
4,  I  was  loaded  on  a  atreet  ear  Joat  after  I 
had  ended  my  ataUL  There  were  about  10.000 
men  quitting  in  that  shift  They  had  a  termi- 
sal  there  where  the  cars  were  turned  around, 
and  they  started  them  oS  so  that  a  ear  left 
•very  fraction  of  a  minute.  They  had  a  starter 
loading  the  ears  from  the  front  end  and  the 
conductor  loaded  them  from  the  rear  end. 
There  was  quite  a  crowd  around  the  rear  end 
of  the  car,  bo  I  ran  up  to  the  front  end  to 
get  on  in  a  hurry  where  there  were  not  so 
many  men,  and  they  let  me  on  at  the  front 
end.  I  was  the  only  man  to  get  on  there. 
When  I  got  on  I  found  It  was  so  crowded  that 
I  could  not  get  in  any  further,  and  they  just 
barely  got  the  gates  closed.  I  didn't  have 
time  to  notice  this  consestion  until  I  got  up 
there.  The  car  started  immediately  after  I 
got  on.  I  tried  to  push  farther  into  the  car, 
but  it  was  impossible  because  of  its  crowded 
condition.  There  were  as  many  men  on  the 
steps  as  cfHiId  get  on,  how  many  I  conid  not 
say.  Ibm  were  about  IS  or  20  men  on  the 
front  platform.  I  couldn't  see  In  the  car 
becauae  I  could  Just  barely  torn  ny  head, 
niat  Is  how  ti^t  X  was  jammed  in.  I  was 
on  the  last  step.  After  the  street  car  started 
it  stopped  at  Bailroad  way,  about  two  tilocks 
from  where  we  had  started.  There  were  no 
stops  from  there  until  the  place  of  the  ac- 
ddent,  about  two  or  three  blocks  beyond." 

And  on  crosa-examlnatlon : 

"There  were  probably  10  or  12  street  cars 
waiting  there  at  the  shipyard.  Th^  would 
go  out  Just  as  804HI  as  they  were  loaded.  I 
Adn't  notice  particularly  how  many  cars  were 
ahead  of  the  car  I  got  on  or  how  many  back 
of  it— probably  one  or  two.  The  reason  I 
did  not  get  on  one  of  the  others  was  because 
I  saw  there  were  a  great  many  men  waiting 
around,  and  I  saw  a  chance  to  get  on,  and  I 
ran  and  got  on  the  front  end  of  the  car  where 
nobody  was  getting  on.  I  tried  to  get  into  the 
rear  end  first  There  were  probaUy  6  or  6  get- 


ting on  the  front  end  and  20  or  80  on  tb»  rear, 
and  so  I  ran  up  to  the  frtnt  end  beeanae  X 

thought  I  bad  a  better  chance  to  get  on.  I 
was  the  last  man  to  get  on  the  front  end. 
I  think  there  were  two  ateps,  and  tho  ^at- 
form  on  the  front  end  of  the  bar,  whidi  was  a 
600  style.  I  had  one  foot  on  the  firat  step 
and  one  on  the  second  step." 

[1, 2]  Upon  the  subject  of  the  overcrowding 
of  public  conveyances  the  authorities  are 
l^on,  and  It  would  be  a  hopeless  task  to 
attempt  to  harmonize  them.  We  thtnb,  bow- 
ever,  that,  the  great  nrajority  of  the 
considered  cases  recognize  theee  rules:  (a) 
That  a  carrier  Is  not  negligent  in  penulttiiig 
a  passenger  to  ride  in  a  crowded  car  If  he 
(looses  to  do  bo:  and  (b)  a  carrier's  on- 
ployees  In  charge  of  a  car  so  crowded  wltli 
passengers  that  they  are  obliged  to  stand, 
or  occupy  positions  upon  the  platform  or 
steps,  are  bound  to  operate  the  car  with  doe 
care  in  the  light  of  those  facts^  Kebbee  v. 
Conneotlcut  Co.,  85  Conn.  Oil,  84  AtL.  320^ 
Ann.  Cas.  1913C.  167.  Becker  v.  luterborougb 
Bapid  Transit  Co..  128  App.  I>iv.  4S5,  112 
N.  Y.  Supp.  816;  Hansen  v.  14orth  Jersey  St 
Ry.  Co..  64  N.  J.  Xaw,  6S6,  46  AtL  TIB; 
Mobile  Light  &  R.  Ga  v.  Hughes,  100  Ala. 
216*  07  South.  278;  South  Covington  A  a 
St  By.  Co.  V.  Harris,  1S2  Ey.  7S0,  IM  S.  W. 
8S;  and  Bean  v.  St  Paul  Cl^  By.  Co.,  77 
Bilnn.  608,  80  N.  W.  638,  T7& 

[3, 4]  Adopting  these  rules,  It  la  ai^rent 
that  the  trial  court  did  not  err  In  the  ruling 
complained  of;  because  it  waa  fOr  the  Jury 
to  determine  whethw  or  not  respond^t  vol- 
untarily chose  to  board  a  crowded  car,  and. 
If  he  did  BO  dioose,  whether  the  car  waa 
thereaftra  operated  with  due  care  In  the 
light  of  the  known  conditlrais.  Nor  can  we 
say,  as  a  matter  of  law,  that  respondenfa 
position  upon  the  steps  ^^ssed  so  doeely 
against  the  gate  that  he  fell  whoi  the  gate 
was  torn  att  by  the  collision  was  not  a 
proximate  cause  of  the  accident  No  paa- 
senger,  other  than  respondeat,  was,  ao  far 
as  here  appears,  injured,  and  it  was  for  the 
Jury  to  say  whether  respondnit's  position, 
involuntarily  taken,  as  tfa^  might  find  it  to 
be,  was  a  cause  but  for  which  the  injuries 
would  not  have  been  received.  Perhaps,  If 
requested,  the  traction  company  might  have 
been  entitled  to  have  the  Jury  Instructed 
np<ai  the  "but  for  which"  doctrine  as  defined 
In  Boss  T.  Smith  &  Blon>ni.  107  Wash.  493. 
182  Pac.  582,  but  the  record  lim  does  aot 
present  that  questl<Hi. 

We  have  carefolly  considered  all  of  tbe 
traction  company's  other  assignments  of 
error,  and  aside  from  the  one  based  upon 
the  amount  of  the  verdict  which  will  be 
considered  In  discussing  the  appeal  of  the 
drayage  company,  find  none  of  thenc  well 
taken.  There  was  sufficient  evidence  to  go 
to  the  Jury  upon  each  ground  of  negligence 
alleged,  and  the  jury  was  properly  Instructed. 

l$l  Turning  now  to  tbe  appeal  of  the  dray- 
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•SB  compttar:  it  la  orged  tiiat  the  trial  oourt 
enred  In  admitting  testlznony  as  to  the 
neurasthenic  condition  of  respondent,  and 
pennlttiiig  die  tvry  to  constder  the  Bam& 
The  comidalnt,  among  other  things,  charges : 

"That  he  baa  Buffeted  great  pain  and  will 
Cootiiiae  to  suffer  in  the  future;  that  the  in- 
jury to  hia  head  has  cfluaed  him  great  pain  in 
the  bead;  he  haa  suffered  from  the  ioaa  of 
memory,  and  hie  eyeright  and  hearing  hai 
been  ■  affected;  that  ever  abiee  the  eald  ae- 
ddent  he  baa  been  hKapable  of  mental  activity 
and  euifen  from  deapwdeiicT  and  mental  and 
pbysical  depression  and  iusomnia." 

The  only  motion  directed  to  tbia  part  of 
ttie  eomplabit  waa  oae  asking  that  the  re- 
iVOident  be  required  to  state  which  ci  bis 
Injuries  wwe  pwmanent  and  we  tbinfc»  in 
Oie  absence  of  anything  else^  the  comidalnt 
waa  suffldoit  to  permit  the  Introdnctlon  of 
tiie  evidence  complained  of,  erca  though  In 
descilUng  respondents  condition  the  export 
witnesses  used  a  term  not  mentioned  in  the 
oomirialnt 

We  find  no  error  in  the  sustaining  c£ 
objectlcms  to  certain  questions  propounded  to 
an  expert  medical  witness,  or  in  refusing  the 
reqnested  Instruction  of  which  complaint  ia 
made;  bnt  tite  lengtti  of  this  oidnlcm  pre- 
dndea  the  discussion  thereof. 

[I]  The  drayage  ocnnpany^  final  assign- 
Bent  of  error  was  also  raised  Use  traetkm 
company,  and  is  to  the  effect  that  the  Terdlct 
Is  excesatra  The  eridenoe  tends  to  show 
diat  recqjiondent  waa  20  years  <dd  at  the 
time  of  the  accident,  had  alwaya  enjoyed 
good  health,  was  eandng  good  wages  as  a 
driller,,  and  that  following  the  accident  he 
was  In  bed  for  a  week  or  two,'  confined  to 
hla  home  for  a  month  or  two  thereafter, 
and  wnt  to  work  at  lij^t  employmeia  about 
three  montiis  after  the  accident;  later  ob* 
tained  a  position  as  a  stxeet  car  motorman, 
and  still  later  as  a  diecker  on  the  docks, 
though  he  complains  that  because  of  his 
j^iyslcal  oonditloh  he  could'  not  work  full 
time  at  any  of  these  occupations,  and  fre- 
Quently  begame  so  sick  and  sidiansted  as 
to  be  obliged  to  lay.  <rft  for  a  time;  Medical 
witnesses.  Including  the  doctor  who  attraided 
Urn  Immediately  after  the  accident,  and  those 
who  examined  him  later,  have  not  pointed 
out  anything  organically  wrong  with  him, 
except  one  or  two  who  say  that  his  heart  is 
slightly  ttilarged.  "The  heart  waa  not  very 
much  enlarged — only  very  slightly.  The  en- 
largement did  not  alarm  me,  and  might  pos- 
sibly have  beoi  the  natural  idxe  for  him. 
I  meant  that  it  was  a  little  larger  than  the 
avwage  heart  of  a  person  of  that  size." 

Then  is  little,  if  any,  direct  evldenoe  that 
fh»  injuries  are  necessarily  permanent  In 
cSiaracter,  and  taking  respmdenfs  showing 
the  nature  of  hta  injuries,  snbeequeit 
soffering  and  present  physical  condition  as 


though  admitted,  we  cannot  find  therein  any- 
thing to  justify  ae  amount  ot  the  mdlct 
RespmdentTs  condition  ia  much  like  that 
described  In  MickelBon  r.  Fischer,  81  Waih. 
423,  142  Paa  1100,  and,  as  in  that  case,  may 
be  classifled  as  traumatic  neuresttiaila.  It 
was  there  said : 

"The  aHovance  of  dam^ea  In  cases  of 
traomatle  nenresthenia  tonehas  the  border  of 
apecnlation  at  best" 

'We  are  convlnred  that  the  anrotint  of 
the  verdict  In  this  case  is  so  disproportionate 
tin  the  Injuries  sustained  as  to  indicate  that 
the  jnry  was  Influenc^ed  by  passion  and 
prejudice.  We  Udnk  a  recovery  of  $5,000  Is 
the  extreme  amount  warranted  by  the  most 
favorable  view  ct  the  evidence. 

If  within  80  days  after  the  going  down  of 
tile  remittitur  respondent  ahall  file  a  re- 
ttifflslon  of  all  above  $5,000,  the  Judgment  wtU 
stand  afBrmed  for  that  amoont;  otherwise 
the  judgmtot  will  be  reversed,  and  the  cause 
remanded,  with  Instruettona  to  grant  a  new 
triaL  In  tither  event  appellants  will  re- 
cover thietr  coats  In  tUa  court 


PARKISR,  O.  J./  and 
BBIDQES,  conenr. 


UITOUUIA  and 


STATE  SK  rsl.  FLEISCHMAN  V.  SUPERIOR 
COURT  OF  SPOKANE  COUNTY. 
(No.  16850.) 

(Supreme  Court  of  WasUngtoa.    Not.  14, 

1021.) 

I.  Maadamas  ^951— Doe*  not  lie  te  eompel 
oourt  to  nnat  default,  where  It  raled  affida- 
vit of  servico  Inauffldest. 

Where,  in  a  divorce  auit,  the  district  court, 
on  preseotation  of  the  affidavit  of  service  by 
publicatiou,  ruled  that  it  was  insufficient  under 
Xm-wb  1920-21,  p.  203,  mandamos  1(411  not  lie 
to  compel  the  eonrt  to  grant  the  defattlt  aaked 
for  and  proceed  with  the  trial,  since  it  did 
not  refuse  to  exercise  Its  Judgment,  ud  any 
error  in  the  ezereiBe  of  ita  jodgment  cannot 
be  reviewed  on  mandamns. 


2.  MaidasiBS  «a>4(l)-Nat  laton«sd  te 
'  form  ftnoUea  of  appeaL 

It  is  not  the  purpose  of  a  writ  of  manda- 
mns to  perform  the  fosctiDn  of  an  appeal  or 
writ  of  review,  and  it  only  iasuea  from  the 
Supreme  Court  to  a  superior  court  to  compel 
the  latter  court  to  exercise  its  judicial  func- 
tions and  powers,  and  not  to  direct  and  con- 
trol their  exerdse. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
County;  Bruce  Blake,  Judge.  . 

Original  application  for  mandamna  tqr  the 
State,  on  the  relation  of  Dora  Flalschmao, 
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asBlnst  Uie  Snperior  Oourt  of  Spofeane  Conn- 
ts,  WoatL,  Hon.  Bruce  Blake,  Judge,  Alter- 
native writ  quaahed,  and  peronptorT  writ 
refused. 

Frank  Yuse,  Fred  Dnggao,  and  McCarthy, 
Edge  &  Lantz,  all  of  Spokane,  lor  petitioner. 

Wm.  O.  M^er,  Proa.  Atty.»  of  Spokane,  for 
respondent 

FUI4LEKTON,  J.  The  relator,  Dora 
Fleischman,  Instituted  an  action  in  the  sn- 
perior court  of  Spokane  county  against  her 
hnsbanct  Frank  Fleiscbman,  for  a  divorce^ 
The  husband  being  a  nonresident,  service  of 
summons  upon  him  was  sought  to  be  ob> 
ta^ed  by  publication,  and  to  that  end  the 
r^tor  caused  a  summons  in  the  usual  form 
to  be  published  for  the  required  time  in  a 
newspaper  authorized  under  the  statute  to 
publish  l^al  notices.  After  the  publication 
had  been  completed,  proof  of  Its  publication 
was  made  by  affidavit  The  affidavit  was  reg- 
ular in  ail  reepecta,  save  that  It  did  not  state 
that  the  fee  cbai^  for  the  publication  had 
been  fully  paid  and  that  it  showed  ca  its 
face  that  the  charge  made  for  the  publica- 
tion was  less  than  the  mlnlnnim  charge  pre- 
scribed by  chapter  9»  of  the  Laws  of  1920- 
1821.  On  this  proof  the  trial  court  refused 
to  grant  a  motion  for  default  or  to  proceed 
further  with  the  cause,  holding  that  a  com- 
pliance with  the  statute  In  the  respects  men- 
tioned was  a  necessary  requisite  to  its  Ju- 
rlsdictloQ  to  further  proceed.  With  the  sta- 
tus of  the  cause  In  this  condition,  the  relator 
applied  to  this  court  for  an  original  writ  of 
mandamus  directed  to  the  Judge  of  the  court 
commanding  him  either  to  grant  the  default 
and  proceed  with  the  trial  or  show  cause 
why  be  should  not  do  so.  An  altematlTe 
writ  was  Issued,  to  which  the  trial  court  has 
made  return  to  the  effect  that  he  ruled  to 
the  ^ect  complained  of  because  of  the  man- 
date of  the  statute  cited. 

[1, 2]  In  this  court,  at  the  hearing  on  tiie 
retiim  to  the  writ  the  relator  urged  but  one 
qnestion,  namely,  the  constitutionality  of  the 
statute  (Hk  whldi  the  trial  court  rested  Its 
conciuidon.  But  tjils  quet^tlon  we  do  not  feel 
called  upon  to  determine  In  this  form  of  pro- 
oeetflnf.  It  would  be  to  make  the  writ  of 
mandamus  perform  the  function  of  an  ai>- 
peal  or  a  writ  of  review.  This  is  not  the 
pnrpose  of  such  a  writ  when  issued  from 
this  court  It  Isaties  from  this  court  to  a 
anporior  court  to  compel  it  to  exercise  its 
Judicial  functions  and  powers,  not  to  direct 
or  control  their  exercise.  In  re  Clerf,  55 
Wash.  465. 104  Pac.  622;  State  ex  reL  Woods 
T.  Mackintosh,  99  Wash.  653.  169  Pac.  990; 
State  ex  rel.  Lubeta  t.  Jnrey,  108  Wash.  44, 
182  PacL  SS2;  State  ex  Langley  v.  Su- 
perior Cknirt  74  Wash.  666,  134  Pac.  173; 
State  CK  rel.  Godfrey  v.  Siqterior  Oourt,  tU 
Vaah.  101,  189  Pac  266. 


In  the  Instant  ease  tha  court  Old  not  »• 
foae  to  exwdae  Its  JudgmoBt.  On  the  cob- 
tnrj.  It  bald  wban  the  affidavit  waa  pre- 
sented to  It  tbat  It  was  Inaoffldent  to  war- 
rant the  relief  aoni^  by  the  relator.  TIOm 
was  dearly  wltliln  its  prerogative.  It  nmy 
have  committed  mot  in  so  doin&  bat  If  It 
tfd  so  ttw  error  la  not  reviewable  In  any 
form  ot  moceedlng  In  advanca  of  Uie  final 
Jadgment  la  tte  catiae;  mndi  less  Is  It  re- 
viewable bf  an  original  wiit  of  mandamns 
issaed  out  of  HiIb  court 

l^ure  being  no  justldahle  question  befbre 
ns,  tile  alternative  wilt  heretofore  Issued 
wUI  be  quashed,  and  a  poremptory  writ  r»- 
fuaed. 

PaBKBR.  a  J.*  and  MITOHIXJ^  TOIf- 
MAN.  and  BRIDOX^  JX.  concur. 


la  ra  HOOPER'S  ESTATE.  (Ns.  163140 

(Supreme  Court  of  Washington.  Mov.  8, 1921.> 

1.  Exeostors  aad  ainislstratsrs  «»I94<6)— 
Daoree  that  widow  take  isoaHberad  hsne  aad 
hoasebold  faraitars  aader  wiH  aad  BMB«y 
Judgmeat  ts  aiake  payaieata  dse  on  iMsie  held 

pnpar. 

Where  a  wfll  gave  to  tte  widow  testator'a 
equity  in  dweffing  house  and  home  ^th  bonse- 
hold  goods  and  fumltare,  and  made  her  a  ten> 
ant  in  eomiaon  in  fee  afanple  in  residue.  IteUK 
in  view  of  Laws  ldl7,  pp.  670-672,  ff  103, 104, 
106,  that  it  was  proper  to  detvee  tha  widow 
the  home  and  household  furniture  and  money 
Judgmeot  against  the  estate  and  to  anthorize 
the  executors  to  sell  property  which  was  not 
conununity  property  to  pay  such  money  Judg- 
ment^ which  was  necessary  in  order  Oiat  she 
ml^t  meet  tlie  payments  en  the  home. 

2.  Exeoators  and  administrators  «=»I76— Wid- 
ow coRstitntes  "family"  Botwlthstandlag  there 
are  ao  minor  ohlldrea. 

Laws  1917,  p.  672,  {  106.  provldtaig  for  far- 
ther allowance  for  maintenance  of  a  fiunily, 
does  not  prevent  allowing  malntenanee  for  the 
surviving  wife,  where  there  are  no  minor  difl* 
dren,  since  the  widow  constitntss  a  ''bmOy* 
upon  the  death  of  her  hnslMUid. 

[BM.  Note.— For  other  definitions,  see  Words 
and  Phraaea,  First  and  Second  Series,  Famlly.] 

3.  ExsoDtora  aad  admlalstrators  «=il74— ^tat- 
ates  for  allowasee  te  aarvlvor  ahoald  be  11^ 
orally  eonstnied. 

Statutes,  providing  for  allowanees  to  the 
survivor  of  a  decedent,  rest  In  a  sonnd  pnbHe 
policy,  and  should  be  Uberslly  eonstmed  to  ef- 
fect the  intended  object 

Bn  Banc. 

Appeal  from  Superior  Court,  Spokane 
County;  HunekOk  Jndge. 

In  tlie  matter  of  Che  estate  of  Artbor  K 
Hooper,  deceased.  Aftw  probate  of  wlU,  a 
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petition  was  filed  hy  Adeline  R,  Boeder, 
widow,  and  resisted  by  tbe  executors  result- 
ing to  a  decree  awarding  the  widow  the 
borne,  household  furniture,  given  her  by  the 
will,  and  a  money  judgment  against  the 
estate,  authorizing  the  executors  to  sell 
Bufficient  of  the  estate  to  pay  the  same,  and 
the  executors  appeaL  AfiBrmed. 

Luby,  Pearson  &  IMUard  and  St^pbus  & 
Jack,  all  of  Spt^ne,  for  appellants. 

E.  O.  Matthias,  of  Seattle,  and  Graves, 
Klzer  St  Graves,  of  Spokane^  for  respondent. 

HOLCOUB,  j.  [1]  The  last  wlU  and  tes- 
tamoit  of  the  decedent  in  tbe  fcvm  of  a  non- 
Interventlou  will  was  duly  admitted  to  pro- 
bate. By  it,  after  ivovldlng  for  tbe  payment 
of  debts,  e^enaes  of  last  sickness  and  funer- 
al expenses,  be  bequeathed  to  two  of  his  rela- 
tives beauests  amounting  to  $1,000.  He  be- 
queathed to  his  surviring  spouse,  AdeUne 
R.  Hooper,  bla  equity  in  his  dw^Oing  Iwnse 
and  hom^  together  with  the  hous^uld  goods 
and  fomttnre  owned  by  him  or  in  wbldi  he 
had  an  interest  at  tbe  time  of  his  death.  He 
devised  certain  otber  real  estate  to  bis 
daughter  for  life,  with  the  remainder  to  bis 
two  sons;  title  rraldue  of  the  estate  he  de- 
vised and  bequeathed  to  Us  vrUe  and  two 
eons,  Henry  Arthur,  and  Itobert  Norman 
Hooper,  share  and  share  alike,  as  tenants 
In  comm<m.  In  fee  simple.  The  home  devised 
to  the  wife  bad  beea  purchased  under  a  con- 
tract of  purchase;  the  unpaid  purchase  price 
being  payable  in  monthly  Instalhaepta.  The 
widow,  being  left  wil^ut  means  or  sub- 
stance, was  unable  to  make  tbe  monthly  In- 
staUmoit  payments  iqKin  the  re^ence,  and 
she  filed  a  petition  In  the  lower  court,  pray- 
ing that  the  reddoice  and  hous^old  furni- 
ture and  such  other  property  as  she  might  be 
entitled  to  be  set  apart  to  her,  and  that  In 
addition  thereto  a  money  allowance  should 
be  made  to  her  sufficient  to  maintain  her, 
acc<ntUng  to  her  circumstances,  during  the 
settlement  of  tbe  estate.  The  executors 
J(rfned  issue  upon  this  petition,  and  resisted 
the  allowance.  The  trial  court,  after  a  bear- 
ing, made  findings  substantially  as  follows: 
That  the  petitioner  Is  the  surviving  spouse, 
and  that  there  are  no  minor  children  of  peti- 
tioner and  the  deceased.  That  debts  having 
priority,  after  due  notice  to  creditors,  have 
been  paid,  and  the  estate  is  solvent  That 
petitioner  was  residing  with  deceased,  and 
was  dependent  upon  him.  That  the  property 
of  t^e  estate  Is  separate  property.  That 
deceased  left  a  will  by  whldi  he  gave  to 
the  widow  his  equity  In  the  dwelling  house 
and  home,  together  with  tbe  housAold  goods 
and  furniture,  ^niat  the  will  specifically 
disposed  of  certain  property.  That  the  will 
contained  a  residuary  clause  as  foUovra : 

"I  give,  devise  and  begaeatb  all  of  the  rest, 
residue  and  remainder  of  my  estate  of  every 
kind  and  character,  whether  real,  personal  or 


mixed,  whereaoever  the  same  may  be  situated, 
and  of  whatever  the  same  may  consist,  not 
otherwise  disposed  of  by  this  my  last  wHl  and 
testament,  to  my  wife  AdeUne  B.  Hooper  and 
to  my  sons  Henry  Arthor  Hooper  and  Bobert 
Norman  Hooper  share  and  share  alike  as  ten- 
ants in  common,  in  fee  ^mple." 

jRiat  the  home  devised  to  the  widow  or 
tbe  equity  therein  was  worth  11,370.63,  and 
the  household  furniture  bequeathed  to  her 
was  worth  $300.  That  the  widow  was  vrltb- 
out  means.  That  no  homestead  bad  been 
selected  prior  to  decedent's  death.  That  the 
property  not  spedflcally  devised  and  which 
passed  under  the  residuary  clause  of  the 
will  was  of  the  ralue  of  $6,468.75,  excluslTe 
of  Interest  Tbe  court  therefore  conduded 
ttiat  petitioner  was  entitled  to  have  the 
equity  in  the  dwelling  house  set  aside  to 
ber  and  the  ftnulture  and  $1,820.37  out  of 
other  property  not  qiedfically  bequeathed 
or  devised,  and  that  tbe  execntora  should 
8^  and  dispose  of  so  mncb  as  migbt  be  nee* 
essary  to  enable  them  to  pay  the  above  sum 
to  the  petitioner.  A  decree  was  tbraeupon 
entered,  awarding  tbe  widow  tbe  home  ^vra 
ber  by  the  will,  tlie  bousetudd  furniture, 
and  $1,829.87,  as  a  money  Judgment  against 
the  estate,  and  authorised  tbe  executm  to 
sen  suffldent  of  ttte  estate  to  pay  this  mon^ 
Judgment  No  statement  of  tects  is  brought 
up. 

Appdlants  did  not  resist  the  award  of  the 
home  and  bous^old  furniture,  but  Insist 
that  tlie  court  erred  in  omdudlng  that  re- 
qrandrait  was  aitiaed  to  any  pr(^)erty  in 
addition  to  tbe  dwelling  house  and  furniture 
bestowed  <»i  her  by  the  will.  It  Is  contend- 
ed that  0ie  whole  proceedings  are  governed 
by  sections  103  and  104  of  the  Probate  Code 
(Chapter  1S6,  Laws  of  1017,  p.  642  et  seq.). 
Section  108  provides  fOr  the  setting  apart 
of  a  homestead  not  exceeding  in  value  $3,000 
when  one  has  not  been  claimed  In  the  man- 
ner provided  by  law,  by  the  decedent,  to  the 
surviving  spouse,  if  any,  and  out  of  either 
separate  or  community  property.  Section  104 
provides,  in  the  event  a  homestead  has  been 
selected  in  tbe  manner  provided  by  law  and 
the  value  thereof  would  not  exceed  $2,000, 
exd^usive  of  incumbrances,  In  addition  there- 
to, the  court,  upon  being  satisfied  that  tbe 
funeral  expenses,  expenses  of  last  sickness 
and  of  administration,  have  been  paid  or 
provided  for,  shall  set  off  and  award  to  the 
surviving  spouse  other  property,  either  sep- 
arate or  community,  so  that  the  total  value 
of  the  homestead  and  other  property  award- 
ed exclusive  of  Hens,  shall  not  exceed  $3,000, 
and  that  when  such  property  shall  be  so 
awarded  It  shall  not  be  subject  to  further 
administration.  The  proviso  to  section  104 
reads  as  follows: 

"Provided,  that  the  wards  in  this  and  the 
preceding  section  provided  for,  shall  not  be 
taken  from  separate  property  ef  the  deceas- 
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cd,  which  ia  otherwlte  disposed  of  by  wUl,  where 
there  is  no  minor  child  lirins  as  the  issue  of 
the  surviving  spouse'  and  the  deceased." 

Am)eUaDts  therefore  argne  tliat  this  pro- 
viso precludes  the  setting  aside  of  any  prop- 
erty out  of  the  residuary  estate  involved 
herein,  for  the  reason  that  the  residuum  Is 
"otherwise  disposed  of,"  and  that  there  is 
no  mlnw  diUd  living  as  the  issue  of  the  sor- 
Tlvtng  spouse  and  the  deceased.  They  urge 
that  the  Legislature  intended  to  dlstlogulsb 
twtweoi  an  allowance  for  a  widow  with 
children  and  a  widow  without  children.  If 
tbore  were  snrvtvtng  diildren,  this  allow- 
ance oonld  be  taken  txom  any  property;  If 
there  were  no  surviving  cbUdrm,  this  allow- 
ance could  not  be  taken  from  any  but  com- 
munity property.  Counsel  for  the  parties 
respectlTely  use  much  wptxA  In  dlscnssing 
the  meaning  and  intoit  of  the  words  "otber- 
wiae  dlfivosed  of'  in  the  proviso  to  section 
104.  We  think  the  proviso  and  the  exact 
meaning  of  those  words  are  immaterial  as 
to  Oda  maXber. 

Section  106  (tf  the  Probate  Code  is  as 
follows: 

**In  adffitlon  to  the  awards  herein  provided 
for,  the  eoart  may  make  soeh  farther  reason- 
■hle  allowancefl  of  audi  oot  of  the  estate  as 
may  he  necessary  for  the  maintenance  of  the 
family  according  to  their  circumstances,  dur- 
ing the  progress  of  the  settlement  of  the  es- 
tate, and  an;  such  allowance  shall  be  paid  b; 
the  executor  or  administrator  in  preference  to 
all  other  charges,  except  funeral  charges,  ex- 
penses of  last  dckness  and  expenses  of  admin- 
istration.** 

Aj/peiiantB  contend  that  respondent  based 
her  petition  qtedflcally  won  sections  ICS 
and  lOi  of  the  Probate  Code.  We  observe 
that  she  did  so  only  with  respect  to  the 
homestead  property  and  the  houseludd  goodSf 
and  her  petition  furtber  prayed  "tor  an  al- 
lowance for  htt  roatntaiance  pending  admin- 
istration." That  was  sufficient  to  give  the 
court  Jurisdiction  and  authority  to  make  a 
farther  allowance  under  section  106.  The 
proviso  to  aecticHi  101  only  restricts  the 
awards  provided  lac  in  It  and  the  next  pre- 
ceding section,  108,  so  that  they  should  not 
be  taken  firom  the  separate  property  of  tlie 
deceased  wbldi  la  otherwise  disposed  of  by 
will,  where  there  Is  no  minor  child  living, 
etc  Section  106  contains  no  scch  restrlo- 
thm,  and  Its  only  limitations  are  that  a  rea- 
sonable allowance  be  made,  and  that  an  al- 
lowance Is  necessary  to  tbe  maintenance  of 
the  family  according  to  their  circumstances, 
during  the  settlemoit  of  the  estate,  and  that 
tmly  funeral  expenses,  expenses  of  last  sick- 
ness and  of  adfflinfstratioo,  shall  be  pre* 
fared  diaqies  to  that  allowance . 


[1]  It  may  be  contended  that  section  106, 
providing  for  further  allowance  for  the  main- 
tenance of  tbe  "family,"  does  not  warrant 
an  allowance  for  the  maintenance  of  the 
surviving  wife  where  there  are  no  minor 
children  or  other  persons  dependent  upon 
the  surviving  wife.  A  widow  constitutes  a 
family  open  the  death  of  her  husband, 
though  her  children  were  aU  of  aga  Ault- 
man.  Miller  &  Go.  v.  Price,  68  Kan.  640,  75 
Pac.  1019.  And  a  widow  without  chtldroi 
constitutes  a  family.  Moore  v.  Parker,  13 
S.  C.  490. 

[3]  Statutes  providing  for  allowances  to 
the  survivor  of  a  decedent  rest  in  a  sound 
public  policy,  and  should  be  liberally  con- 
strued for  tbe  purpose  of  effecting  the  object 
intended.  In  re  Nelltoon's  Estate,  14  Wash. 
536,  45  Pac.  153,  35  L.  B.  A.  602 ;  In  re  Ul- 
venberg-s  Estate,  104  Wash.  515,  177  Pac 
328.  They  are  strongly  favored  tn  law.  In 
re  Whitney's  Estate,  171  Cal.  750,  154  Paa 
855. 

We  are  strongly  of  the  opinion  that  the 
Legislature  did  not  intend  to  restrict  the 
meaning  of  the  word  "family"  in  section  106 
to  a  collection  of  paeons  under  one  domestic 
roof,  especially  since  In  sections  103  and  104 
the  provisions  were  for  the  benefit  of  the 
surviving  spouse,  regardless  bt  whether 
there  were  any  minor  children  or  any  other 
persons  constituting  the  family,  except  as 
to  the  proviso  to  section  104.  In  sectlcm  106, 
If  we  construe  the  word  "family"  to  be  the 
surviving  spouse,  as  we  think  It  should  be, 
in  order  to  give  a  liberal  interpretation,  tbe 
court  Is  clothed  with  ample  power  to  make 
the  award  made  herein. 

All  the  findings  necessary  to  support  the 
award  were  made  by  the  court.  It  may  oft- 
en be,  as  here,  that  no  property  save  s^Nir- 
ate  property  can  be  found  out  of  whldi  to 
make  such  an  allowance  to  ttie  surviving 
spouse.  That  is  of  no  consequence,  however, 
for  as  a  rule  the  estate  of  the  decedent  In 
this  state  ocmslsts  mostly  ot  community 
property  of  wbldi  the  share  of  the  surviv- 
ing spouse  may  graerally  be  sufficient  for 
the  maintenance  of  the  surviving  etwuse 
during  the  pendai<7  of  the  administration. 
If  there  be  no  community  estate,  however, 
the  surviving  spouse*  especially  when  It  la 
the  wife,  is  often  In  the  most  necessitous 
circumstances,  and  this  is  the  beneficent 
porpoee  of  this  statute  to  relieve. 

We  therefore  conclude  that  the  Judgment 
of  tbe  lower  court  la  correct,  and  It  la  af- 
firmed. 

PABKER.  a  J.,  and  IfAOKDfTOSH,  TOL- 
MAN,  MAIN,  MITOHIIiLU  HOVBX,  and 
BAIDGSS,  JJ.,  concur. 
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N1S8EN  et  al.  v.  CHAS.  H.  LILLY  CO. 
(No.  16701.) 

(Supreme  C<mrt  of  Washlnston.    Nor.  12, 

1.  AppMl  aid  amr  «B»6M<a)<^at«aMrt  of 
fasti  mat  be  Mrvotf  ni  tM  wttlila  tbo 
■tatatory  ported  of  90  daya. 

Wbere  a  statement  of  facta  is  not  served 
and  filed  within  the  OO-day  period  fixed  by  stat- 
ate*  DO  excuse  will  sufEce  to  extend  the  time 
for  locb  filing  and  serrice. 

2.  Appaal  and  error  ^55?~Daty  of  pr^or- 
lag,  aarvlai,  and  filing  statesMBt  al  (aois  U 
OR  appalUat 

The  daty  of  preparing  eervii^,  and  filing  a 
proposed  statement  of  faicts  rests  solely  with 
the  appellant,  and  it  is  wholly  optional  with 
respondent  whether  he  shall  propose  amend- 
ments or  appear  at  the  time  of  the  settlement 
and  certiAcatlML 

3.  Appeal  aid  error  ^644(2)— Party  held  not 
satopped  to  take  advaatage  of  failure  to  Die 
a  proposed  statement  of  facta  within  atat- 
story  period. 

Where  the  appellant  failed  to  file  with  the 
clerk  of  the  trial  court  a  proposed  statement  of 
facts  within  the  atatotory  period  of  00  days, 
and  the  reipiHident  had  no  knrwliedge  of  this 
fact  at  the  time  of  accepttnc  serriee.  the  ap- 
peersDce  in  court  after  the  90-daj  period  for 
settling  and  certifying  the  statement  of  facts 
does  not  estop  the  respondent  from  taUng  ad- 
vantage of  the  faflure  to  file  th«  aUtsment 

D^NUtment  1. 

Appeal  from  STiperlor  Coarl^  SmAomldi 
County;  Gny  O.  Alston,  Judge. 

Action  by  Paul  Nlssen  and  otbers  against 
tbe  Chas.  H.  Lilly  Company.  Judgment  be- 
ing rendered  for  plalntlfCa,  defendant  ap- 
pealed and  prepared  a  statement  of  facta, 
which  was  settled  and  certified,  but  not 
marked  as  filed  until  after  the  statutory  pe- 
riod. PlaintlfFs  move  to  strllce  statement 
from  flies.  Referred  back  for  further  hear- 
ing. 

Wright,  Kelletaer.  Allen  &  Hllen  and  Peters 
A  Powell,  all  of  Seattle,  tot  appellant; 

J.  Lb  Gcarlgam  of  Seattte.  and  Thoa.  Smtlfi, 
of  Ut  T«man,  fbr  xoqnndeDts. 

TOUCAN^  J.  On  April  8,  1921.  OA  Hon. 
Guy  0.  Alston,  judge  of  tlte  superior  court 
for  Snohomiab  county,  tlien  presiding  in  the 
sqperior .  court  for  Ski^t  county,  for  tiie 
purpose .  of  trying  this  cauae,  entered  a 
Judgment  herein,  upon  the  rerdict  of  a  Ju- 
ry, in  faror  of  reqtondents  and  against  the 
aroellADt.  Immediately  upon  the  entry  of 
the  Judgment  one  of  an>dlan1^8  counsd  di- 
rected the  official  court  npoitex  to  prepare 
a  proposed  statemmt  at  facta,  file  it  with 
the  clerk  of  the  superior  court  fOr  Skagit 
county,  wbere  the  cause  was  pending,  and 


<s»  p.> 

thereafter  to  withdraw  audi  statement  from 
the  office  of  the  deric  and  forward  it,  with 
tSke  neoeflHOT  cops,  to  anxUant^s  counsel  in 
Seattle,  for  serrice  upon  respondents*  coun- 
sel, and  that  it  might  be  taken  to  Brwett 
at  tike  conrenlenoe  of  the  parties  Interested 
for  settlement  and  o^tlflcatlon  by  the  judge 
who  tried  tbe  caus&  In  due  coarse  the  orig- 
inal statement  of  facts,  with  a  copy,  waa 
forwarded  as  directed  to  Seattle;  tbe  orig- 
inal bearing  a  form  for  acceptance  of  serv- 
ice, which  recited  that  It  bad  been  duly  filed 
In  tbe  office  of  tbe  dei^  of  tbe  superior 
court  for  Skagit  county.  On  May  18,  1021, 
serrice  was  made  at  tbe  office  of  respond- 
ents' counsti,  and  Id  bis  absoice  bis  clerk, 
without  investigation  or  knowledge  of  the 
fhcts,  and  in  accordance  with  the  usual  and 
accepted  custom,  sigi^  the  acknowledge 
nwit  of  aerrlcA  whlcft  contained  the  recital 
that  Ihe  niglnal  statement  bad  been  duly 
filed,  fiaiereafter,  on  May  25,  re^ndenta' 
counsel  proposed  certain  amendments,  and 
on  July  SO,  by  agreemoit  of  counsel,  tb^ 
appeared  before  the  trial  judge  at  Brwett 
and  tihe  statement  of  facts  waa  then  and 
there  settled  and  certffied  by  tbe  judge ;  all 
partlee  assuming  that  tbe  orlglnat  bad  been 
dnlr  and  timely  filed.  On  August  17,  1921, 
and  not  nntU  then,  the  clerk's  file  marks  were 
placed  upon  tbe  statement 

Affidavits  are  presented  In  this  court  pro 
and  eon,  attempting  to  prove  and  dlii^irove 
that  the  proposed  statement  at  facts  was 
lodged  in  tbe  office  of  tbe  clerk  at  tbe  time 
It  waa  completed  by  the  court  reporter  and 
before  it  was  sent  to  Seattle  for  service ;  It 
being  contended  that,  U  in  fact  it  was  so 
lodged  wiUi  tbe  clerk,  the  omission  of  tbe 
official  file  marks  would  be  immaterial, 
which  may  be  admitted. 

It  is  further  contuided:  (a)  That  if  this 
court  should  hold  that  the  statement  waa 
not  in  fact  filed  In  tim^  the  affldarite  re- 
ferred to  show  audi  excusable  neglect  as 
would  Juatii^  a  dmial  of  respondoita*  mo- 
tion to  strilm  the  etatonent  of  fiaeta,  upon 
which  tile  case  now  comes  before  us;  Qi) 
that  xeapondoita,  having  appeared  at  the 
time  ct  the  setOement  and  baring  made  no 
objectim  thereto^  thereby  waired  any  objec- 
tion to  the  tellnre  to  file  in  time.  If  there  was 
Budi  failure,  and  ace  now  estopped  to  raise 
sncih  objections;  (d  that  reqiondents,  by  re- 
citing In  the  acceptance  of  serrice  signed  in 
their  h^talf  that  the  aame  had  been  filed,  are 
now  estoKWd  by  audk  recital;  and  (d)  that 
respoudmtB,  by  pn^KMing  amendments  and 
urging  them  at  tbe  time  of  the  settlement  of 
tbe  statement,  are  thereby  estopped  to  deny 
that  the  statonent  bad  theretttfore  been  duly 
filed. 

[1]  Aa  to  the  contention  that  if  the  atate- 
mmt  was  not  filed  id  time  tbe  affidarlta 
show  a  snffldent  accnse^  It  is  suffldent  to  say 
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that  it  Is  now  settled  In  this  court  that 
\\'bere  a.  statement  of  tacts  Is  not  served  and 
filed  within  the  904rj  paiod  fixed  by  stat* 
ute,  DO  a:case  will  suffice  to  wtend  the 
time  for  such  filing  and  service  beyond  the 
W-day  period.  In  the  case  of  Universal  Mo* 
tor  Go.  T.  McGeorge,  101  Wash.  3U,  176  Pac 
331,  die  record  discloses  what  was  conald^ 
ed  good  and  snffldoit  excnse,  but  the  ma- 
jority of  the  court  sitting  en  banc,  after  due 
conalderatlou,  were  of  the  opinion  that  the 
service  and  filing  of  the  propcmed  statement 
within  the  OMay  period  vna  mandatory, 
and  that  the  court  bad  already  laid  down 
the  rule  in  American  Puel  Oa  v.  Bmt(Hi,  96 
Wash.  26,  167  Pac.  846^  that  neither  by  the 
original  statute  nor  by  the  amendattwy  act 
of  1^  was  any  anthorlty  given  to  this 
court  to  extend  Ihe  time  for  serving  and  fil- 
ing a  proposed  atatwiait  of  facts  beyond  the 
90-day  period.  Nor  has  the  court  at  any 
time  since  departed  from  this  posltioD,  and 
the  qneetlon  Is  no  longer  an  open  one.  Hence 
we  may  not  now  ccnudder  whether  the  affi- 
davits show  excusable  neglect 

[2,  t]  The  other  contoitlons  of  appelant 
all  raise  tiie  question  of  eebqipel,  and  in 
support  thereof  the  fbllowlng  authorities 
are  cited:  Boyer  v.  Boyer,  4  W&ah,  80,  29 
Pac.  881;  McGIanflln  v.  Meiriam,  7  Wash. 
Ill,  34  Pac.  561;  OMmer  v.  Bailey,  12 
Wash.  634,  42  Pac.  115;  and  Johnston  v. 
Gerry,  34  Wash.  524,  76  Pac.  258,  77  Pac. 
C08.  We  have  carefully  examined  these 
cases,  the  first  two  of  which  are  based  upon 
facts  which  arose  before  the  enactment  of 
our  present  statute,  but  can  find  in  none  of 
thera  anything  which  meets  the  present 
question. 

The  duty  of  preparing,  serving,  and  filing 
a  proposed  statement  of  facts  rests  sol^ 
with '  the  appellant,  and  the  respondent  not 
only  has  no  duty  In  -that  respect,  but  It  Is 
wholly  optional  with  him  whether  be  shall 
propose  amendments  or  appear  at  the  time 
of  the  settlement  and  certification.  It  can 
hardly  be  said  that  it  is  in  any  manner  in- 
cumbent upon  the  respondent  to  warn  his 
adversary  of  errors  of  omission  or  commis- 
sion, or  concern  himself  with  the  steps 
which  are  being  taken,  beyond  what  i»  nec- 
essary to  protect  bis  own  rights.  One  of 
these  rights  is  to  propose  amendments,  and 
when  the  reeqpondent  does  so  he  acts  wholly 
for  himself;  and  should  not  be  held  thereby 
to  have  waived  the  performance  of  any  clear 
statutory  duty  resting  wholly  upon  oppoB- 


ing  counsel.  The  appearance  In  court  at  Ihe 
time  of  the  aettlanent  and  certification  in 
this  case  was  after  the  expiration  ct  the  90- 
day  period,  and  must  luive  he&x  not  for  the 
purpose  of  assisting  aroellant  In  perfiectlBg 
the  appeal,  but  to  secure  the  Inctnporatlon 
of  respondents'  own  amendments,  and  pro- 
tect thdr  Tights  in  the  event  that  Oie  ap- 
peal should  be  finally  perfected.  Nor  is  it 
shown  that  at  the  time  of  Ihe  acceptancse  (rt 
service,  the  proposing  of  amendment^  the 
appearance  for  settl^ent  and  certiflcatkm, 
at  at  any  other  time  until  long  after  the  u- 
plftttlon  of  the  90-day  period,  ropondoits 
had  any  reason  to  8u:k>ow  Ihat  tiie  propoa- 
ed  statemait  had  not  been  filed  before  It 
was  served  upon  them.  The  acceptance  of 
■orvioe  with  ite  recitals  was  pr^red  tv' 
appelant,  and  the  signature  of  aoc^tance 
of  service  was  made  as  an  accommodation 
to  appellant.  In  accordance  with  the  estab- 
lished custom,  at  appellant's  request,  solely 
to  save  it  the  necessity  of  making  other 
proof  of  sravlce.  It  is  apparoit  that  re- 
spondents did  not,  intentionally  or  other- 
wise, mislead  thdr  oppcnent  or  fall  to  per- 
form any  duty  owing  by  them  to  it;  and 
simply  because  th^  did  not  eooaxx  discover 
and  In  some  manner  advise  appelant  of  tiie 
facte  relating  to  tiie  alleged  omlsdon  to  file 
Is  no  ground  fbr  tnvokhig  the  doctrine  of 
estoppel  against  them. 

If  our  conclusion'  so  far  be  correct,  It  fol- 
lows that,  if  the  proposed  statement  of  facts 
was  not  actually  lodged  with  the  clerk  with- 
in the  dO-day  period,  then  respondents'  mo- 
tion to  strike  must  be  granted ;  but  the  facte 
relating  to  such  lodgment  cannot  be  deter- 
mined with  any  assurance  or  certelnty  from 
the  affidavits  now  before  us,  which  conteln 
only  the  ex  parte  statements  of  witnesses 
not  cross-examined,  are  Incomplete  and  un- 
satisfactory in  some  respects,  and  to  some 
extent  present  Incompetent  matter  which  w;e 
cannot  consider.  The  Issue  of  fact  tiierefore 
win  be  referred  to  the  supwlor  court  of 
Skagit  county,  wltii  directions  to  cause  a 
hearing  to  be  had  on  due  notice,  and  at  such 
hearing  to  accord  each  party  the  right  to 
produce  all  Ite  material  witnesses  to  be  ex- 
amined and  cross-examined  under  the  usual 
rules,  and  to  make  and  report  to  this  court 
findings  upon  that  issue  of  fact,  with  the 
evidence. 

PARKER,  a  J.,  and  FDIdl^eiBTON, 
HITCHBUa  and  BRIDG-BS,  JJ^  concur. 
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MURRAY  tt  n.  V.  CITY  OF  SPOKANE. 

(No.  16419.) 


(Sapreme  Ooi^t 


of  Waahin^on. 
1921.) 


Odt  26, 


1.  Mnlefpml  Mrpentlons  «=»82l  (7)— EvWanee 
of  tidewaJk'!  ooivtraotloa  and  slippery  ooidU 
tl«a  naklig  It  nntafe  haid  Mfflclont  for  |ary. 

In  action  for  Injory  caoscd  hj  a  fall  on  a 
■Upper;  sidewalk,  evidence  that  the  Ice  at  the 
particular  place  was  uneven  and  rounded  up 
on  the  sidewalk,  that  indined  both  ways  so  as 
to  make  it  an  obstmction  and  canse  it  to  be 
nnaafe  for  travel  with  the  exercise  of  reason- 
able care,  held  soffident  for  jury. 

2.  MDBloipal  oorporathMs  «=:3755(l)— City  not 
fnsnrer  of  safety  of  streets  and  walkways. 

A  i^tr  is  not  an  insorer  of  the  safety  of  its 
atxeeti  ud  walkways. 


3.  Naw  trial  «=s>l5l— OeaM  of  motion  for  bow 
trial  held  not  aa  abuse  of  discretion. 
In  action  for  injury  caused  by  a  fall  on  a 
slippery  sidewalk,  after  judgment  for  plain- 
tiff, denial  of  defendant's  motion  for  new  trial 
for  newly  discovered  evidence  AcW  not  an  abuse 
of  discretion  in  view  of  affidavits  and  counter 
affidavits. 


icuBBAT  T.  crrr  of  spokanx  745 
p.) 

then  prevailing  cold  weatSm.  The  weather 
reports  sbow  tiiat  od  tba  day  of  the  accident 
the  maxlmnm  temperature  was  SO  and  the 
mlnlmnin  21;  on  the  day  before  the  maxl- 
mum  was  84,  the  minlmitm  was  28*  and  two 
days  before  the  maximum  was  40,  the  mini- 
mmn  80l  TbMt  is  all  that  was  shown  by  the 
weather  reporta  concerning  the  temperature. 
The  residawe  lot  ts  en  the  sovth  side  of  Uie 
sidewalk,  and  ehdtos  It  from  U»  aun.  A 
niimb»  of  witnesses  tertlfled  that  ice  had 
been  accumulating  on  the  sidewalk,  various- 
ly estimated  at  from  2  to  4  inches  thlt^  next 
to  and  near  the  steps  down  to  very  tbfat  ice 
6  or  7  fMt  down  the  ridemlk  and  also  on 
the  outer  edge  the  sidewalk.  One  of  tlw 
witnesses  describing  It  said: 

"The  sidewalk  was  covered  with  a  thin  sheet 
of  ice,  and  opposite  the  point  where  the  stair- 
way came  down  bad  been— the  water  was  over- 
flowing; it  was  raised.  Where  the  water  had 
been  freesing  continually  it  was  raised  so  it 
was  slightly  curved.  It  was  not  a  fiat  walk. 
The  bill  aloped  to  the  street  slope,  making  a 
slight  slope  to  the  sidewalk.  This  ice  had 
accumulated  in  the  form  of  a  swelling,  to  de- 
scribe it  in  that  way,  just  a  little  raise." 


Department  2. 

Appeal  from  Superior  Oourt,  Spokane 
GoTmty;  B.  M.  Webster,  Judge; 

Action  by  William  T.  Murray  and  wife 
against  the  City  of  Spokane.  Judgment  for 
plaintiffs  and  defendant  ai^eals.  Affirmed. 

Aler.  M.  Winston  and  J.  U.  Geraghty,  both 
of  Spokane,  for  appellant. 

Bol>ertS(ni,  UlUer  dc  Bobertaon,  of  Spokane, 
for  respnulents. 

MITCHSI^  J.  BespiMidaits  broogbt  this 
action  against  the  city  of  Spokane  to  recover 
damages  for  Injuries  caused  Mrs.  Murray  by 
falling  upon  a  ^ewalk,  and,  obtaining  a  ver- 
dict and  judgment  thereter,  the  dty  has  ap- 
pealed. 

Only  two  coDteotions  are  now  made  the 
appellant:  (1)  That  the  evidence  is  Insuffl- 
doit  to  Aow  liability  on  the  part  of  the  dty; 
and  (2)  that  ttxe  court  abused  Its  discretion 
in  denying  a  motion  far  a  new  trial. 

There  Is  evidence  to  show  that  the  acdd^t 
occurred  on  January  29,  1017,  on  a  4-foot  ce- 
ment sidewalk  in  front  of  residence  property. 
The  sidewalk  where  the  accident  occurred 
was  slanting  both  ways,  along  the  street  and 
from  the  property  line  to  the  street.  The 
surface  of  the  reeidence  lot  was  SMue  4  or 
4^  feet  above,  and  drained  towards  the  side- 
walk. A  walkway  from  the  residence  led 
down  to  solid  cement  steps  through  a  retain- 
ing wall  and  thence  down  to  the  surface  of 
the  sidewalk.  The  drainage  and  se^ge 
fmn  the  lot  were  drawn  down  the  st^s  onto 
the  sidewalk,  ^ere  mudi  of  it  ftose  In  the 


There  was  amirfe  evidence  that  Ice  in  the 
same  place  in  substantially  the  same  form 
had  remained  there  for  considerable  time; 
some  of  the  witnesses  said  for  as  much  as 
30  days  and  others  fixed  a  longer  period. 
They  testified  the  place  was  not  free  from 
such  ice  formation  during  any  portion  of 
that  time:  At  the  place  nothing  had  been 
done  for  the  pflirpose  of  safety,  although  oth- 
er pwttona  of  the  sidewalk  whereon  the  Ice 
was  evenly  distributed  had  been  treated  from 
time  to  time  by  scattering  ashes  or  other  ma- 
terial thereon.  Mrs.  Murray  was  not  aware 
of  the  condition  of  the  Ice  at  that  place,  and 
just  a  few  minutes  before  she  fell  there  was 
a  light  snowfall,  less  than  one-half  Inch,  that 
covered  the  ice.  She  seemed  to  have  been  in 
no  way  careless.  She  wore  walking  shoes 
with  large  heels,  and  also  wore  storm  rub- 
bers. 

[1]  The  condition*  described  the  evi- 
dence, the  jury  was  at  liberty  to  acc^t,  were 
more  than  mere  sllpperiness  caused  by  ice  on 
the  sidewalk.  There  la  evidence' that  0ie  ice 
at  the  particular  place  was  uneven  and 
rounded  up  on  the  sidewalk,  that  inclined 
both  ways  so  as  to  make  it  an  obstruction 
and  cause  it  to  be  unsafe  for  travel  with  the 
ez^dse  of  reasonable  care.  The  conditions 
were  such  as  to  fall  within  the  rule  laid  down 
in  Calder  t.  Walla  Walla,  6  Wash.  S77,  83 
Pac.  1064,  which  has  been  reaffirmed  In  sob* 
sequ^t  cases.  Smith  v.  Spokane,  16  Wash. 
403,  47  Pac.  88S;  Piper  v.  Sptdcane.  22  Wash. 
147.  60  Pac.  138;  and  Wren  v.  SeatUe,  100 
Wash.  67.  170  Pac  342,  3  A.  L.  B.  1125.  Nor 
does  the  fact  that  the  water  whidi  partly 
formed  the  ice  came  from  the  adjoinbig  prem- 
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Isee,  and  that  there  may  hare  been  alternate 
Uiawing  and  freezing,  reUen  the  dty  In  this 
ess^  since  the  testimonr  etaowB  tliat  for  a 
month  or  more  the  Ice  never  entlrdy  melted. 
Smith  T.  Siwkan^  sopza. 

AnthovltleB  dted  1^  the  appellant  have 
been  examined,  and  In  onr  opinion  are  not 
cmtroUing  haw.  They  refer  to  recurring  or 
recently  fwmed  obstatdes  which  were  the  Im- 
mediate cause  of  trouble.  The  one  case  ap- 
parently most  relied  upon,  because  similar 
to  the  case  at  bar  In  many  of  Its  physical  a»- 
pectB,  is  Kortlang  r.  City  of  Mt  Vemcm,  129 
App.  DlT.  68S,  lU  N.  T.  Snpp.  252.  the  opin- 
ion being  quoted  In  fall  in  appellant's  brief. 
In  it  the  court  first  lays  down  the  general 
rule  aa  ftdlows: 

"The  aacertalnment  of  the  prindples  of  law 
which  most  control  tiie  dispoBition  of  eases  of 
this  character,  is  not  difficiilt.  An  afflrmatire 
dn^  rests  upon  a  munidpallty  to  beep  its 
ridewalks  reasonably  free  from  accnmulatioos 
of  lee  and  snow,  and  the  faOnre  to  act,  after 
aetnal  notice,  or  after  time  snffldent  to  justify 
the  faiference  of  knowledge,  presuits  a  ques- 
ttoQ  of  negligence  for  tb9  jury's  consideration. 
Keane  t.  Village  of  Waterford,  180  N.  T.  188, 
29  N.  E.  130;  Beck  t.  Oity  of  Buffalo,  60  App. 
DiT.  621,  63  N.  Y.  Supp.  499.  If  the  dty  al- 
lows drains  or  leaky  pluraUng  to  discbarge  wa- 
ter across  the  Mdewaiks,  which,  freezing,  forms 
ice  in  cold  weather,  it  Is  STldence  of  negligence 
(Pymm  t.  City  of  N.  T..  Ill  App.  Dir.  S30, 
97  N.  T.  Supp.  1108) ;  but  no  duty  rests  upon 
property  owners  or  upon  the  municipality  it- 
self to  remove  snow  or  ice  untn  it  has  ceased 
fidUng." 

And  whDe  flie  dedalon  was  In  favor  of  tbe 
dty  It  was  because  of  the  particular  facts 
concerning  which,  among  other  things,  the 
c^lnion  says: 

"For  aught  that  appears,  it  may  have  been 
that  the  ice  which  caused  the  plaintiff  to  fall 
was  formed  the  very  day  or  the  day  before  the 
accident.  Under  such  drcnmstances,  suffident 
time  had  not  elapsed  to  ehai^  the  dsfsndant 
with  ne^igence.** 

And  again,  as  to  the  ^ctB  It  reads: 

"It  seems  dear  to  me  therefore  that,  had  this 
acddent  happened  by  the  plaintiff  slipping  upon 
the  old  accumulation  of  snow  and  ice  which 
had  remained  there  alt  winter,  the  defendant 
would  have  been  liable;  but,  if  she  slipped  up- 
on the  Ice  formed  by  the  recent  frsesing  of  the 
water  A scharged  from  tbm  vacant  lot,  tiie  de- 
fendant would  not  be  IlaUe.** 

in  No  mle  Is  more  firmly  established  t^n 
t3wt  a  dty  is  not  an  inmzer  for  tJu  safMy 
of  its  streets  and  walkways.  But  under  the 
flicts  In  this  caso  the  qnestlim  of  Oie  dty*s 
negligence  and  liability  was  for  the  Jury's 


consideration,  under  proper  instmctiona,  of 
whidi  U^ter  no  qaestiau  Is  raised. 

[)]  The  motloi  tor  a  new  trial  presents  Uw 
question  of  newly  dlacovo^d  evldenoeu  Tiie 
situation,  in  substattce^  Is  that  npoa  the  re- 
spoDdents  presenting  thdr  dalm  to  ttte  dty 
Its  prqper  offloers  apon  Investigating  Inqolred 
of  the  owner  of  the  residence  property  as  to 
the  condition  of  the  sidewalk  at  and  prior  to 
the  date  of  the  acddent,  and  were  by  him  in- 
formed that  he  could  not  tell,  as  be  had  been 
absent  during  all  of  that  month  of  January. 
At  the  trial  and  before  the  verdict  was  re- 
turned the  property  owner,  who  onder  an 
ordinance  of  the  city  Is  charged  with  the  pri- 
mary duty  of  removing  snow  and  Ice  from  the 
sidewalk,  and  who  dalmed  to  have  thought 
the  accident  occurred  about  the  last  of 
ruary  Instead  of  the  last  of  January,  then 
told  the  city's  attorney  trying  the  case  that 
he  had  mistaken,  that  he  was  absent  dnrlng 
February,  but  at  home  dnriog  January,  and 
that  the  sidewalk  bad  been  kept  dear  during 
alt  of  the  month  of  January.  In  the  latter 
respect  there  was  a  corroborating  afSdavlt 
by  his  son,  and  also  supporting  affidavits  by 
the  officers  of  the  dty.aa  to  the  mtslnfonna- 
tion  by  the  proputy  owner  and  his  correc- 
tion of  It  This  was  not  called  to  the  atten- 
tion of  Uie  trial  court  until  aft»  the  verdict. 
There  was  a  counter  affidavit  by  the  respond- 
ent Mrs.  Murjay,  undenied  categorically,  that 
during  the  month  ctf  January  and  prior  to  the 
29th  she  noticed  that  the  shades  In  the 
house  at  201  W.  Sixth  street  In  Spokane 
(in  front  of  whldi  the  aoddnt  happened) 
"appeared  to  be  drawn  down,  Indicating  tb&t 
the  house  was  vacant  and  no  one  living  ther^' ; 
that  on  or  about  February  5  or  0,  while  she 
was  In  bed  snfFoing  from  her  Injuries,  the 
owner  <jt  the  residence  ^wkra  of  called  to 
see  her,  handed  her  his  card  (which  was  at- 
tached to  her  aflldavtt),  stating  that  he  own- 
ed the  residence  property;  that  he  was  solie- 
Itoos  about  tax  coudltlcm  and  recovery ;  that 
his  family  was  In  OallfMnla  for  the  moadi. 
and  he  was  staying  downtown ;  and  tiut  he 
would  like  to  do  anything  he  could  for  her. 
Also  there  were  counter  affidavits  of  perstms 
other  than  those  who  had  testified  at  the 
trial  that  the  sidewalk  bad  not  been  dear  of 
ice  and  snow  during  the  winter  and  prim  to 
the  acddent,  and  Uiat  no  sand  or  adies  had 
been  sprinkled  oa  the  sidewalk  to  lessen  Its 
dangerous  condition. 

Under  sudi  dieumstaDces  m  are  of  the 
<Vinion  the  trial  court  did  not  abuse  its  dis- 
cretion In  denying  the  motion  for  a  new  triaL 

Affirmed. 

PABKBB,  a  J.,  and  TOUfAN,  oA  HOL- 
00MB,  JJ.,  ooncor. 
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showing'  that  each  carload  contalna  200,000 
Bhlugjen,  the  appelant  la  entitled  to  judg- 
meat  for  91,000. 

Judgment  of  the  lower  oonrt  reversed, 
wltti  directions  to  enter  Jndsment  tn  tb» 
amount  named. 


of  Wwhlngtoa. 
1021.) 


Mot.  Iflb 


I.  Salet  •B32^-CermpMdeMe  held  te  avl- 
danea  aeoeptaMe  of  order. 

In  an  action  (or  damages  for  fallnM  to  da* 
liver  two  carloads  of  shingle*,  lettera  and  tal- 
tgrams  Add  to  establish  an  acceptance  of  «• 
ders. 


2.  Sales  «B»4ia(S)— MeMdre  ef  dawiM  for 
laiian  ia  ■anvar*  ■ 

Measore  of  dan»gea  for  breadi  of  cMtraet 
to  deUver  gooda  is  Uie  dUference  brtwean  the 
contract  price  and  the  maiAct  price  at  tbe  time 
of  the  breach,  and  the  time  of  the  breach  ia  the 

date  upon  which  buyer  is  justified  In  treating 
expreasions  of  seller  as  amounting  to  aa  nn- 
eqoiTocal  ref asal  to  perform. 

FoUerton,  Holcomb^  and  Tohnan,  J  J..,  dlasent- 
Ing. 

Sin  Bane. 

Appeal  from  Superior  Court  King  Goiint7* 
A.  W.  Frater,  Judges 

Action  by  tbe  Coast  Bir  Lumber  Omnpaiiy 
against  the  Paget  Sound  Mills  &  Timb«- 
Company.    Judgment  for  defendant,  and 

plaintiff  appeals.  Berersed,  with  directions. 

Bausman,  Oklbam,  Bullitt  4  Eggerman 
and  Walter  L.  Nossanun,  all  of  Seattle,  for 
appellant 

Kerr,  UcCord  A  It^  and  Wm.  Z.  Kerr,  all 

of  Seattle,  for  respondent. 

MACKINTOSH*  X  H]  This  U  a  suit  for 
damages  because  of  respondent's  failure  to 
deliver  two  carloads  of  sbinglea,  claimed  to 
tiave  been  ordered  by  tlie  appeliant.  Tbe 
reasonable  conclusion  of  fact  to  be  drawn 
from  the  documentary  evidence  Is  that,  in 
January,  1919,  the  appellant  ordered  from 
the  respondent,  who  was  a  manufacturer  of 
shingles,  two  shipments  of  two  carloads  each, 
and  that  the  latter  order  was  filled  but  the 
former  was  not 

[2]  Tbe  only  matter  for  determination  is 
tbe  amount  of  the  appellant's  damages,  which 
are  to  be  measured  by  the  difference  between 
the  contract  price  and  tbe  market  price  at 
the  time  of  the  respondent's  breach.  Although 
the  shingles  should  have  been  delivered  with- 
in a  reasonable  time  after  their  order,  the 
respondent  at  that  time  did  not  repudiate 
the  contract,  and  It  was  not  until  aome  time 
In  August  following  that  tbe  appellants  were 
Justified  in  treating  the  expressions  of  the 
respondent  in  regard  to  the  order  as  amount- 
ing to  an  unequivocal  refusal  to  p^form. 
The  contract  price  being  $2.10  per  thousand, 
and  the  evidence  showing  that  at  the  time 
of  tbe  repudiation  tbe  fair  market  price  was 
about  94-60  per  thousand,  and  tbe  evidence 


PASKHR,  a  J.,  nnd  BBIDGES,  UAIN. 
and  MXTCHBU^  JJ.,  concur. 

FDXJjERTON,  J.'  (dissenting).  The  al- 
leged contract  upon  which  the  appellant  sues 
is  feund  In  certain  letters  and  td^^ms 
passing  between  tbe  parties.  On  January 
4,  1919,  B{ipeUant  from  Portland,  Ore.,  tele- 
graphed respondent  at  Port  Angeles,  Wash., 
as  follows: 

"Ship  medium  ear  extra  stars  Morris  also 
Boyntoo  Oklahoma  two  ten  mill  ue  wdar  UU 
l«(Ung  draft  here  with  .piq>er8.*' 

The  leqKmdent  rolled  by  wire  on  Janu- 
ary e,  1019: 

"Message  fourth  will  ship  two  can  Stars  tan- 
mediately.** 

On  January  6,  1010,  the  appelant  wrote 
to  ra^ondent  as  follows: 

*^e  have  your  wire  of  today  advising  that 
you  win  ship  the  two  cars  of  shloftles  immedi- 
ately to  Morris  and  B^^aton,  Oklabema.  We 
are  maUing  in  separate  fatdosnre,  formal  orders 

covering.'* 

On  January  16,  1919,  at  10:15  p.  m.,  tbe 
appellant  sent  fids  further  telegram  to  the 

respondent: 

"Can  you  furnish  car  nnmhers  Morris  Boyn- 
ton.  Ship  two  medium  stars  as  Cheyenne  two 
thirteen.** 

On  January  17,  at  10 :2S  a.  m..  the  respond- 
ent sent  the  following  answer: 

"Message  fifteenth  our  rates  do  not  apply  via 
Cheyenne  will  abip  Morria  Boynton  can  next 
week." 

On  January  17,  before  respondent's  wire 
of  January  IS  was  received,  tbe  appellant 
wrote  to  the  respondent  as  follows: 

*'Oaf  customer  conld  not  wait  for  the  two 
cars  to  go  to  Morris  &  Boynton,  Oklahoma,  so 
we  are  giving  them  can  we  have  in  transit 
Please  change  the  destination  to  read  Fort 
Worth,  Texas,  and  be  sure  and  route  both  cars 
Flummer,  Idaho,  O.  W.  R.  &  N.,  (X  S.  U,  V.  P. 
to  Denver  and  O.  &  S.  to  Ft.  Worth,  If  your 
egent  will  accept  the  routtng,  under  the  short 
haul  bulletin,  or,  If  this  cannot  be  accomplished, 
please  ship  via  South  Omaha. 

"The  other  two  cars  we  wired  yon  yesterday 
are  for  Texas  destination,  and  tmstiag  that 
you  sre  prepared  to  handle  them  we  are  send- 
ing you  formal  ordera. 

**It  la  oar  understandlBg  that  the  buQeOa  ef- 
fective Sept  16,  last,  rearron^g  the  routings, 
takes  nearly  all  sUnglei  Into  Texas,  through 
Oh^enne.'* 


>Far  ether  ooms  see  eonie  topic  oad  tUBT-NUU BBR  In  all  KsyNombared  Dlsssts  and  Indntei 
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(Wash. 


On  the  fbllowlng  week,  as  promised  In  Its 
telegram  of  January  17,  die  respondent  ship- 
ped two  cars  of  extra  Star  A  diingles,  cbang- 
Ing  the  deattoation  to  Fort  Worth,  TeXt  as 
directed  in  the  letter  last  Quoted. 

On  February  1  the  appellant  telegrasdbed 
respondent  as  follows: 

"^p  two  medium  can  stars  ns  It  Wwth 

two  twenty  net  also  rush  two  older  orders." 

On  the  same  day  the  respond^t  replied 
by  telegram  as  follows: 

"Unable  to  handle  order  for  star  shingles. 
Shingle  mill  dosed  down  temporarUj." 

On  February  1.  the  appellant  also  wrote 
to  the  respondent  as  follows: 

"We  are  to-day  in  receipt  of  copy  of  your  in- 
Toice  corerins  car  RCNo  1S126  with  destlna- 
Uon,  Port  Worth,  Texas. 

"We  are  quite  sure  that  yon  are  heading  two 
more  of  oar  orders  which  we  trust  yon  wiU  get 
moving  promptly  as  they  are  now  over  three 
weeks  old." 

On  Febmary  8,  1919^  the  respondott  re- 
plied by  letter  ai  ftdlowa: 

"In  response  to  your  favor  of  the  1st  Inst, 
will  say  that  all  of  your  orders  for  Star  shin- 
gles have  been  completed  with  shipment  of  car 
R.  0.  131263. 

"In  your  letter  yon  state  that  you  think  we 
are  holding  orders  for  two  more  cars,  and  will 
sa.7  that  such  is  not  the  case,  as  the  two  or- 
ders referred  to  were  returned  to  yon  upon  re- 
ceipt" 

On  February  6,  1919,  the  appellant  wrote 
to  the  respondent;  refwring  to  prior  tele- 
grams and  stattng  Ita  position  as  follows: 

"While  we  received  no  formal  aeceptanoe  of 
tile  two  cars  sent  you  at  92.18,  yon  bUled  the 
two  ears  shipped  at  $208  and  we,  of  course, 
concluded  that  yon  had  accepted  the  orders  and 
were  shipping  ihtet  two  cars  afiead  of  the  two 
which  you  had  at  $2.10.  Expecting  to  receive 
them,  we  obligated  ourselves  by  going  out  and 
baying  the  Morris  and  Boynton  cars  at  a  loss 
in  order  to  give  our  customer  service." 

On  FAmary  10,  1919.  the  reepondent  an- 
swered this  letter  as  follows: 

"We  have  your  favor  of  the  6th  lost.,  regard- 
ing mders  for  two  cars  of  Star  shingles,  of 
whidi  there  seems  to  have  been  some  misunder- 
standing between  yourselves  and  our  Port 
Angeles  ofllee. 

"The  writer  is  in  charge  of  all  sales  for  the 
Port  Angeles  mill,  aUo  for  the  Crowo  Lumber 
Company  at  Makllteo,  Wn.,  and  all  correspond- 
ence pertaining  to  inquiries  or  orders  should 
'be  in  the  future  addressed  to  this  office.  We 
are  very  sorry  indeed  there  was  any  misunder- 
standing  regarding  these  shingles,  and  we  would 
^dly  make  shipment  of  the  two  cars  la  ques- 
tion but  for  the  (act  that  our  mill  Is  dosed 
dowUfonot  having  been  in  operation  for  the  past 
thirty  days  and  we  are  unable  to  say  at  this 
writing  when  we  will  start  ap  again.  It  is, 
therefore,  impossible  to  make  shipment  of  any 
shinies  as  we  have  none  m  hand." 


The  app^ant,  on  F^mary  18,  1919,  an- 
swered this  letter,  asking  tliat  tlie  respond' 
ent  Bblp  the  two  cats  as  soon  as  the  mm  re* 
Bumed  operations,  and  on  Kfardi  20  also  re- 
quested a  shipment  These  letters  were  not 
answered,  ^ere  vas  no  further  corre«- 
poudence  between  the  parties  until  August 
21, 1919,  when  tSie  appellant  made  anotlierde> 
mand  for  two  cars.  The  respondent  r^^Ued 
by  setting  out  Its  letter  of  February  10, 1919, 
and  by  disclaiming  that  It  had  any  accepted 
orders  for  shingles  which  it  had  not  fnllUled. 

It  seems  to  me  that  it  Aoitfd  require  no 
extended  argument  to  show  tliat  the  appel- 
lant is  not  entitled  to  recover.  TbB  rule 
Is  general  that  where  the  contract  claimed 
must  be  found  In  letters  and  telegnmM  pass- 
ing between  the  parties,  and  these  a»  ca- 
pable of  different  Interpretations  and  are  In 
fact  differently  Interpreted,  there  is  no  ctm- 
tract  In  otliw  words,  U  the  languaga  vied  In 
the  writings  forming  the  supposed  contract 
may  fairly  mean  tiUiw  (me  ot  two  things, 
each  party  Is  at  Uborty  to  attedi  to  It  Ills 
own  meaning,  and  neither,  if  he  acts  in  good 
fidUi,  can  be  held  re^Kmalble  to  tbe  other 
where  his  understanding  differs  fnnn  that  of 
the  other.  Here,  In  my  opinion,  tilie  writings 
are  suffldffiitly  indefinite  and  confusing  as  to 
I  admit  of  dlfferoit  InterpretaticmB.  Nor  can  I 
j  find  anything  In  the  record  that  indicates 
anything  other  than  an  honest  difference  of 
opinion.  There  should  therefore  be  no  re- 
covery, and  I  am  compelled  to  dissttit  from 
the  conclusion  of  the  majority  holding  to 
the  contrary. 

But  if  I  am  wrong  in  the  foregi^g  view 
of  the  evidence,  I  think  the  recovery  awarded 
too  large.  As  will  be  seen  by  the  quotation 
I  have  made  from  the  respondent's  letter  of 
February  10,  1919,  the  respondent  then  dis- 
tinctly repudiated  the  appdlanf  s  claim  fiiat 
It  had  an  accepted  unfulfilled  order  for  two 
carloads  of  shinies.  If,  as  stated  in  the 
majority  i^dnion,  the  measure  of  damages 
is  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  of  Uie  re- 
Bpondaif  s  breach  of  the  contract,  the  price 
should  be  determined  as  of  that  date,  rather 
than  of  a  date  in  August  following,  ^le  evi- 
dence overwhelmingly  shows  that  the  mar- 
ket price  of  shingles  on  February  10,  1918, 
was  but  a  few  cents  per  thousand  in  advance 
of  the  contract  price,  entitling  the  appellant 
to  recover  but  little  more  than  nominal  dam- 
ages, not  the  very  considerable  sum  the  ma- 
jority have  seen  fit  to  award.  In  this  con- 
nection also,  I  call  attention  to  the  further 
fact  that  the  appellant  by  its  own  showing, 
has  covered  any  possible  loss  that  could  ac- 
crue to  It  by  the  rise  in  the  price  of  shingles 
subsequent  to  February  5,  1919.  By  its  let- 
ter of  that  date  it  appears  that  it  had  prior 
thereto  supplied  its  customs  bf  baying 
the  shingles  io  the  open  market; 
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HOLCOMB,  J.  I  agree  with  the  majority 
upon  the  right  of  appelant  to  recorer,  bat 
I  agree  with  Judge  Pnllerton  as  to  the  meas- 
ure of  damage  on  wbich  grounds  alone  I 
dissent.   

TOLMAN.  J.  I  concor  with  Judge  FDIr 
IJCBTON  upon  the  last  ground  stated. 


STATE  «  nl.  WILLAPA  ELECTRIC  CO.  v. 
PUBLIC  SERVICE  COMMISSION  OF 
WASHINGTON  et  al.    (No.  I659S.) 

(Snprema  Court  of  Washington.   Nor.  14, 
1921.) 

Street  railroads  «=p28(3)— Orier  rsqalrlai  tx- 
tMMlM  of  tneka  held  uareasoaaMe. 

Order  of  the  PubUc  Service  CommiBsion  re- 
qairing  a  street  railroad  company,  which  had 
^ther  sustained  a  loss  or  made  only  a  small 
profit  for  several  yeara.  to  extend  its  track 
along  a  street  not  yet  opened,  to  serve  a 
single  mill  wbicb  could  not  goarontee  any  quan- 
tity of  traffic,  but  the  estimated  traffic  xrom 
which  would  entail  additional  loss  on  the  com- 
pany, was  arbitrary  and  unreasonable  and  was 
property  let  aside  by  the  eonrL 

Department  2. 

Appeal  ft-om  Superior  Court,  THiurgtoii 
County  J  D.  F.  Wright,  Judge. 

Writ  ct  renew  hy  the  State,  on  the  rela- 
tion of  the  Wlllapa  Blectrie  C<Hnpany,  against 
the  Public  Service  OommitBSloa  oC  Washluff- 
ton  and  others,  to  review  an  order  of  the  Com- 
n]lssioa  requiring  the  company  to  extend 
its  street  car  line.  The  superior  court  re- 
versed the  order,  and  the  Public  Service  Com- 
mission appeals.  Affirmed. 

Lindsay  U  Thompson  and  Baymond  W. 
GUfTord,  both  of  Olympla,  and  Fred  M.  Bond, 
ot  South  Bend,  for  appellant. 

Vance  &  Chrlstenaai,  at  OlymplA,  for  re- 
spondwt 

MACKINTOSH,  J.  A  writ  of  review  was 
taken  to  the  superior  court  from  an  order 
of  the  Putdic  Service  Commission  (now  the 
department  of  public  works),  requiring  the 
Wlllapa  Electric  Company  to  extend  its 
street  car  line  in  the  city  of  South  Bend. 
The  superior  court,  on  the  hearing  of  the 
vnlt,  revwsed  the  order,  and  the  PnWlc 
Service  Oommlssloa  has  appealed.  The  case 
presents  <mly  a  qaestion  of  fact  as  to  wh^her 


the  action  of  the  Public  Service  OommlaglOD 
was  arbitrary  and  unreasonftble.  « 

The  Wlllapa  ESectric  Company  owns  the 
street  car  system  of  the  city  of  South  B^d, 
which  is  devoted  almost  entirely  to  the  car- 
riage of  pass^igers.  The  rolling  stock  cft  the 
company  CMisIsts  of  three  street  cars,  two 
of  which  are  operated.  On  Its  capital  in- 
vested the  comt>any*s  earnings  and  losses 
were: 

mi  Profit  6J0% 

im   Profit  O.M% 

1S1«  Loss  0.13% 

1B17   Losa 

1918   Profit  iJl% 

1919   Profit  0.70% 

19X0  Low  (m% 

This  action  before  the  Public  Service  Com- 
mission was  to  compel  the  street  car  company 
to  extend  its  line  a  distance  of  acnne  900  feet, 
to  enable  lumber  to  be  hauled  over  the  line 
to  a  connection  with  the  Northern  Pacific 
Railroad.  This  proposed  extension  was  to 
serve  a  mill,  proposed  to  be  rebuilt  on  tide- 
water; the  car  line  to  be  built  on  a  street 
not  yet  constructed  and  for  which  the  right 
of  way  had  never  been  acquired  by  the  city. 
This  street  was  proposed  to  be  built  by  die 
city  around  b  big  bluff,  and  the  record  shows 
that  the  city  had  no  funds  where  with  to  make 
payment  therefor.  If  extended,  Uie  car  line 
would  serve  no  other  prop^ty  ttian  this  one 
mllL  whldl  oonld  guarantee  no  amount  ct 
business  to  the  company,  but  held  out  the 
hope  that  it  mli^t  furnish  an  average  haul 
of  30  cars  a  month.  The  evidence  shows  that 
the  cost  of  the  extension  to  the  street  car 
company  would  be  $21,828.85.  The  greatest 
possible  earning  it  could  expect  would  be 
¥2,700  a  year,  and  this  operati(m  would  re- 
sult in  a  loBS  to  the  oranpany  ea^  year  of 
$895.01;  in  other  W(»d8,  a  loss  on  the  new 
capital  Invested  ot  4JB6  per  cent  Then  Is 
in  tlie  record  no  proof  o£  a  necesdty  tot  the 
extendon  and  no  proof  of  any  fact  justify- 
ing the  imposition  on  the  utility  of  tlils  un- 
profitable business.  The  only  theory  upon 
which  the  condusioa  of  the  Commissi oo  can 
be  sustained  Is  that  the  condition  ot  the 
street  railway  Is  such  that  another  little 
loss  could  not  do  It  any  harm. 

The  superior  court  was  correct  In  heading, 
under  these  facts,  that  the  order  of  the  Com- 
mission was  arbitrary  and  unreasonable,  and 
the  judgment  of  the  superior  court  setting 
it  aside  Is  afl^rmed. 

PARKBR,  O.  J.,  and  MAIN,  HOLOOMB, 
and  HOVBT.  JJ.,  oonenr. 
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■BELCHER  V.  TACOMA  EASTERN  R.  CO. 

(No.  16526.) 

(Supreme  Court  ot  Washington.   Not.  14, 
1921.) 

1.  Courts  «3990(l}~HoldliBt  M  former  ep- 
peala  herd  ooediielve  that  neasnra  of  dam- 
aoee  was  oerreot 

Where  It  was  decided  on  prerlons  appeals 
in  the  same  litigation  orer  excessire  freight 
diarges  that  the  case  involved  violations  of 
the  long  and  short  haul  provisions  of  the  stat- 
ute, it  is  too  late  to  reopen  the  question  by 
contending  that  the  measure  of  damages  was 
wrong  because  allowing  such  recovery  as  is 
only  allowed  for  violation  of  the  long  and  abort 
haul  provisions. 

2.  Coarts  €=990(1)— Prima  faoia  case  made 
by  Commission's  award  not  overoome  when 
evidence  same  as  on  prior  appeal  from  Com- 
mission's order. 

Where,  on  an  appeal  from  a  judgment  for 
plaintiff  bt  an  action  on  an  award  by  the  Public 
Service  Commission  on  account  of  excessive 
freight  diarges,  the  evidence  is  the  same  as  on 
a  prior  appeal  in  a  proceeding  to  review  the 
Commission's  order,  there  la  nothing  in  the 
record  to  overcome  the  prima  faide  ease  as 
found  by  the  Commission. 

Department  2. 

Appeal  from  Superior  Ooort;  Fierce  Coun- 
ty; M.  L.  Cllftord,  Judge. 

Actton  by  James  A.  Belcher  against  the 
Tacoma  Kastero  Railroad  Company.  From 
a  Judgment  for  plaintlCC,  defendant  appeala. 
Afilrmed. 

P.  M.  Dudley,  Geo.  W.  Korte.  and  A,  J, 
Laugtaon,  all  of  Seattle,  for  appelant 

mis,  Fletcher  A  Bvana  and  J.  B.  Belcher, 
all  of  laiMHna,  for  respondent. 

PER  CURIAM.  This  appeal  presents  the 
final  ch^ter  of  litigation  which  has  hereto- 
fore occupied  the  attention  of  this  court,  and 
refer^ce  is  made  to  the  three  former  opin- 
ions of  this  court  for  a  statemrait  of  the  facta 
about  which  this  controversy  has  been  wa- 
ged: Belcher  t.  Taooma  Bttstem  B.  Co.,  99 
Wash.  34, 168  Pac.  782 ;  State  ex  leL  Taooma 
Eastern  R.  Co.  t.  Public  Service  Commission. 
102  Wash.  6S9.  173  Pac.  626;  State  ex  reL 
Tacoma  Bascem  B.  Co.  t.  Public  Servloa 
Conunlaslou,  112  Wash.  62^  182  Paa  1079. 

[1j  The  Instant  case  la  the  one  brought  as 
suggested  in  the  last  opinion  above  referred 
to,  to  recover  upon  the  award  made  tiie  re- 
spondent by  the  Public  Serrlca  Gommiasion. 
We  take  it  tfaat  the  law  of  this  case  turn  been 
established  by  these  prior  deci^na,  and  it 
would  be  acarpous  to  again  review  the  many 
Intricate  qaestions  involved.  The  appelant, 
however,  presses  upon  us  that  there  are  some 
questions  which  were  left  opea  by  the  prior 
decisions.  One  of  these  affects  ttie  measnze 


of  the  rrapcmdenf  s  recovery.  It  argues  fliat 
the  re^ondenf  s  case,  bviag  based  upon  dis- 
criminatory charges.  Axes  the  recovery  at 
such  an  amount  as  would  compensate  him  for 
the  injury  to  his  business  resulting  from  soch 
discrimination,  whereas  the  measure  of  re- 
covery allowed  by  the  court  was  the  dilEer- 
ence  between  the  rate  paid  by  the  respondent 
and  the  tariff  rate ;  this  recovery  being  such 
a  recovery  as  is  allowed  a  shipper  in  actions 
for  the  violation  of  the  long  and  short  haul 
provisions  of  the  statute.  The  answer  bo 
this  Is  that  this  court  has  decided  this  very 
case  to  be  one  Involving  long  and  short  hatd 
violations,  and  It  Is  too  late  now  for  that 
question  to  be  reopened. 

[2]  It  Is  further  claimed  that  the  prior  de- 
cisions of  this  court  did  not  pass  upon  the 
contentions  that  It  was  aror  to  award  a  re> 
fund  On  shipments  made  inlor  to  November 
1, 1906,  and  shipments  made,  between  Novem- 
ber 1,  1006,  and  April  22,  1907.  The  answer 
to  this  position  of  the  appellant  is  Oiat  tlie 
record  shows  the  evidence  to  have  been  the 
same  In  the  last  appeal  [H^or  to  this  one  as 
the  evidence  now  before  the  court)  on  this 
appeal,  and  that  there  Is  therefore  now  noth- 
ing in  the  record  to  overoome  the  prima 
facte  case  as  found  by  the  Commission.  The 
last  appeal  determined  the  proper  measure  of 
recovery,  and  by  necessary  implication  found 
with  the  Commission  in  awarding  refund  for 
the  shipments  Just  above  r^erred  to. 

We  find,  therefor^  nothing  new  presented 
by  this  appeal,  and,  in  conformity  with  fba 
law  governing  the  facts  as  horetofore  laid 
down,  we  affirm  the  Judgmeot  of  tike  aiqterlor 
court 

GRANT  V.  8YP0RD  at  al.    <Ne.  I64S8.) 

(Supreme  Court  of  Washiivton.   Kov.  18» 

mi.) 

1.  Brekers  «=»43(0— Agreemeat  batweei  par- 
ties  to  exohange  as  to  paymeat  of  braker^ 
oommlaston  held  set  irtthla  ttatate  ef  fraads; 
"agreemeirt  empleylag  ageat '  er  breker  t* 
sell  or  parohase  real  aetata  for  eempena- 
tloa," 

An  agreement  for  the  exchange  ot  lands, 
wherein  it  was  specified  that  each  party  should 
pay  a  certain  amount  to  a  broker  as  commis- 
sion, was  not  "an  agreement  anthortzing  or 
employing  an  agent  or  broker  to  sell  Or  pur- 
chase real  estate  for  compenaation''  within 
the  statute  of  franda;  the  tUng  still  te  be 
done  being  such  .as  anist  be  done  by  the  pa^ 
ties  themsdves. 

[Ed.  Note^For  other  dafieitlooB,  see  Woida 
and  Phrases,  Sirst  and  Second  Series,  Agree-, 
ment} 

2.  Brokers  «=3>63(l}-Broker  hsid  aatllM  te 
eemmlsslOB. 

In  an  action  by  a  brokw  who  procured  de- 
fendants to  contract  for  an  exchange  of  real 
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«stBt«.  wliaveln  It  was  proTlded  tluit  eadi  party 
should  haw  80  days  from  notice  thereof  to 
correct  defecta,  held  that  a  failure  to  complete 
the  exdianfe  was  due  to  defeudacta'  wrongful 
rejection  of  a  tender  on  the  81«t  dar  afttr  no- 
tice of  defect,  and  that  they  were  liable  for  tha 
commission  provided  for. 

3.  Jadgment  «=s>707— Oaorae  la  aotloa  Iwtweea 
parties  ooatraotlnf  to  noliaimfl  laidi  lOt 
Uadlag  oa  brokar. 

A  decree  in  an  action  between  partiea  to 
an  asTMrnent  ta  exchange  lands,  arisfatf  out 
of  failure  to  complete  the  exchange,  was  not 
binding  on  a. broker  whoa*  eompenutiinx  was 
provided  for  in  the  contract  to  exchanga. 

Department  1. 

Ai^>eal  from  Stq>erlor  Court,  Fierce  Conn- 
tfi  "W.  O.  Chapnian,  Judsa. 

Action  by  O.  D.  Grant  against  John  Ten 
Hope  and  wife  and  Qnj  Syford  and  the 
Syford  Mortgage  ft  Realty  Company.  Judg^ 
ment  for  plaintiff,  and  the  last  two  named 
defendants  appeaL  ■  Affirmed. 

3.  Charles  Damis  and  W.  McB.  Farrln, 
both  of  Actmia,  tar  appCllantB. 
H.  R.  Leo,  of  Taomia,  for  reBp<nident. 

TOLMAN,  J.  Respondent,  a  real  estate 
brtAer,  procared  the  defendants  Ten  Bope 
and  wife,  as  parties  of  the  first  part,  and 
the  defendant  Guy  Syford.  aa  party  of  the 
second  part,  to  enter  Into  a  written  contract 
for  tbe  exdiange  of  reel  estate,  dated  Janu- 
ary 3,  1914,  whldi,  uncmg  oflwr  tUnffi, 
provides: 

"Whereas,  the  parties  of  the  first  psrt,  and 
the  party  of  the  second  part  are  desirous  of 
making  an  exchange  of  real  estate,  the  parties 
of  the  first  part  in  consideration  of  one  dollar 
($1.00>  paid  by  the  party  of  the  aeeond  part, 
rMoipt  of  which  Is  hereto  acknowledged,  agrees 
to  seU  to  the  party  of  the  second  part,  and  the 
party  of  tba  second  part  agrees  to  buy  of  the 
partlsB  of  the  first  part,  to  wit" 

Then  follows  a  description  of  ttte  Ten 
Rope  property,  which  Is  admittedlr  complete 
and  snffident,  accept  ttiat  the  township  Is 
^ven  aa  "township  0"  Instead  of  "township 
9  ntnth,"  and  no  mentlw  is  made  at  the 
county  and  state  in  whlcSi  the  land  lies. 
After  siting  forth  the  Incumbrances  to  be 
assumed,  the  contract  proceeds: 

"The  parties  of  the  first  part  agree  with  the 
party  of  the  second  part  that  these  above-de- 
Bcribed  lands  bare  a  perpetual  water  right  to 
such  lands,  the  same  having  been  paid  up  In 
foil  and  all  water  rents  have  been  paid  to  date. 

"In  consideration  of  the  sum  of  one  dollar 
($1.00)  paid  by  the  parties  of  the  first  part  to 
the  part^  of  the  second  part,  receipt  of  which 
ia  hereby  acknowledged,  Uie  party  of  the  sec- 
ond part  agrees  to  sell  and  tbe  parties  of  the 
first  part  agree  to  buy  the  follo^g  property*" 
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Tbm  followB  a  description  of  tbe  Syfiord 
pxopaty,  wUch  is  admittedly  correct 

'^oth  parties  agree  to  furnish  complete  ab- 
stracts of  title  to  their  respective  properties 
nithin  fourteen  days  from  date  of  this  agree- 
ment In  case  the  title  of  either  of  these  prop- 
erties should  be  defective,  then  the  owner  of 
the  respective  property  should  have  thirty  dajrs 
from  date  that  sooh  notice  is  given  of  sach 
defect  in  which  to  correct  the  same.  8udi 
abstracts  to  be  examined  within  kIx  days  of 
the  delivery  thereof.  *  *  *  The  party  of  the 
second  ptLrt  abaI|||haTe  nie  week  from  the 
signing  of  this  agreement  In  which  to  ex- 
amine the  land  and  most  give  notification  of 
acceptance  or  rejection  within  tids  period  to 
G.  D.  Grant,  acting  agent 

"It  is  further  agreed  that  the  parties  of  the 
first  part  shall  pay  O.  D.  Grant  $000.00  as 
their  share  of  tbe  commission  for  his  services 
in  carrying  out  this  transaction,  to  be  paid  aa 
follows:  $60.00  la  cash;  the  balance  in  three 
equal  payments  in  30,  60  and  90  daya.  It  is 
farther  agreed  that  the  party  of  the  second  part 
shall  pay  O.  D.  Grant  as  his  share  of  the  com- 
mission $300  for  services  of  said  Grant  in  this 
tranaaction. 

"This  agreement  shall  be  null  and  void  If  not 
signed  by  both  the  first  and  second  parties 
thereto.  It  shall  also  be  vtrid  It  the  aald  second 
par^  should  gire  notica  «f  r^ecting  the  above- 
described  land." 

The  ezdiange  was  not  consummated  be- 
cause Syford  clalm^  tbat  there  was  a  cloud 
upon  the  title  to  the  property  of  the  Ten 
Hopes,  gave  notice  fheteaC  according  to  the 
terms  of  the  contract,  and,  the  cload  not 
being  ranoved  within  80  days  trcau  tbe 
giving  of  the  notice  (althoagh  its  removal 
was  tendered  on  the  Slst  day  and  there  Is 
no  pxovlsloti  of  the  contract  making  time 
the  essence  thereof),  Syford  brought  an 
action  against  the  Ten  Hopes,  to  which 
reepondoit  was  not  a  party,  resoltlng  In  a 
decree  canceling  the  contract  His  commia- 
slon  not  having  been  paid,  respondent  brought 
this  action  afloat  both  parties  to  the  con- 
tract, resulting  In  a  judgment  against  tbe 
Ten  Hopes  for  $000.  from  which  no  appeal 
has  beui  taken,  and  a  Judgment  against 
Syford  and  the  Syford  Mortgage  4t  Realty 
Company  <the  ondlectosed  principal  for  whom 
Qny  Syford  was  acting)  for  $200,  there  hav- 
ing been  a  written  agreemeoit  to  reduce  tlw 
sum  named  In  tbe, contract  to  this  amoimt. 
Syford  and  the  Syford  Mortgage  &  Realty 
Company  appeal,  raising  the  following  points: 
(1).  Hiat  the  aptlw  is  barred  by  the  statute 
of  frauds  because  the  contract  does  not  con- 
tain a  snfiklent  descriptlen  of  the  T»  Hope, 
land;  &)  that  respondent  failed  to  procure 
a  purdtiaser  ready,  able,  and  willing  to 
purchase,  as  required  by  the  contract ;  and 
(3)  that  respcHident  failed  to  effect  an  ex- 
change of  the  properties  within  30  days,  or 
at  all,  and  hence  is  not  eiUtled  to  recover. 

[i]  1.  The  statute  provides  (Pierce's  Code 
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(Wash. 


101%  I  T74S)  that  "an  agrecfment  aothor- 
Izlnf  or  employing  an  agent  or  broker 
to  sell  or  purchase  real  estate  for  compensa- 
tion or  commission"  shall  be  void  unless  In 
writing  and  signed  by  the  party  to  be  charg- 
ed. Olearly  this  is  not  sucdi  a  contract,  as 
It  purports  to  give  no  authority  to  the  agoit 
or  broker,  and  as  we  read  It  the  broker's 
services  had  already  been  performed  in  brings 
Ing  the  parties  together  and  procuring  the 
contract  to  be  signed.  The  things  still  to  be 
done  were  such  as  mus^be  done  by  the 
parties  themselves,  and,  Imlle  it  may  have 
been  understood  that  the  broker  would  ren- 
der them  sudi  assistance  as  he  might  wltbuut 
further  charge,  still  it  clearly  appears  that 
the  contract  neither  authorized  nor  required 
hln?  to  do  anything  more.  Assuming  without 
deciding  that  the  description  of  the  land  was 
insufficient,  stlU  under  the  authority  of  Muir 
T.  Kane.  55  Wash.  131, 104  Pae.  163,  26  L.  R. 
A.  <N.  S.)  519,  19  Ann.  Cas.  1180,  and  Henne- 
berg  V.  Cook,  103  Wash.  685, 175  Pac.  313,  in 
which  the  subject  Is  fully  discussed,  we  hold 
that  the  statute  of  frauds  does  not  amily. 

[2]  2.  Discussing  together  the  two  remain- 
ing contentions,  and  assuming  that  if  <me  of 
the  parties  had  been  unable  to  perform  the 
ottxvt  would  not  be  liable  to  pay  the  oommis- 
alon.  stilt  the  evtdrace  Is  clear  that  the  so- 
called  doud  was  of  a  nature  which  gave 
rise  to  an  honest  ditrer«nce  of  opinion  as  to 
whether  or  not  the  title  was  thereby  affected; 
that  Ten  Hope  was  at  all  times  eager  to 
dose  th«  trade:  was  delayed  In  part  by 
appellant's  attempt  to  edl  him  the  furniture 
in  the  property  to  be  conveyed,  believing  that 
the  traosactlon  depMided  upoa  his  purchas- 
ing the  furniture  rather  than  In  removing 
the  clood.  and,  when  finally  convinced  that 
Syfoz<d  would  Insist  on  the  paymttit  of  |350 
as  the  amount  required  to  remove  the  doud, 
he  proceeded  promptly  to  raise  that  sum  of 
money,  and  obtained  It  In  time  to,  and  did. 
tender  It  on  the  Slst  day  after  the  giving  of 
the  notice.  All  this.  In  view  of  what  the 
contract  contains  and  does  not  contaUt —  1.  e. 
"this  agreemaat  shall  be  null  and  void  If 
not  rigned  by  both  parties  hm<o.  It  shall 
also  be  void  If  the  said  second  party  shall  give 
notice  of  rejecting  the  above  deeoribed  land" 
—without  a  word  making  time  of  the  essoice. 
or  Indicating  a  right  to  cancel  or  rescind  upon 
the  failure  to  furnish  abstracts,  examine 
them,  examine  the  land,  or  cure  the  defects 
within  the  time  limits  <tf  the  contract,  con- 
vince ns  that  Ten  Hope  was  able  and  willing 
to  perform,  and  the  failure  to  compleCe  cbe 
exchanjre  was  due  to  tte  appellantar  wrong- 
tva  reJeotloB  of  the  tender. 

[31  We  are  not  concvmed  with  the  decree 
In  the  action  between  appdlants  and  Ten 
Hope,  as  the  ree^pondent  was  not  a  party 
thereto  nor  bound  tbeieby.  and  can  see  notb- 
ln<  tu  iU'ivllaHts'  t^er  of  that  dwree  in 
evMeDCe  In  tUs  case,  or  tb«  asanner  In  which 


it  was  received,  whldi  tendi  to  nuke  it 

binding  upon  respondrat 
Finding  no  error,  the  judgment  is  Bflhmed. 

PABKER,    a  and  FULLEBTON, 

MITCHBLL.  and  MACKINTOSH,  11^  oon- 
cur. 


LESTER  V.  MILLS.    (Ne.  16743.) 

(Suprame  Oonrt  of  Waahlngton.  Mar.  14 

mL) 

Arfaltratloa  aad  award  ^>82(5)— Rafaaai  to 
adnit  oral  testlnoay  af  aa  arbHratar  taad- 
lag  to  axolnde  Iteai  tba  ssbject  of  artltratlaB 
aocerdlag  ta  award  held  correct 

Where  witness  who  had  been  an  arbitrator 
of  the  dispute  between  the  parties  was  asked  a 
question  coocerning  credit  for  ezpenditorea  giT- 
en  to  one  of  the  parties  at  the  arbitration, 
the  exclusion  of  the  testimony  was  correct, 
since  it  was  an  attempt  to'  exdode  by  oral  tes- 
timony an  item  which  was  the  subject  of  arbi- 
tration according  to  the  terms  of  the  award 
by  an  arbitration  board  provided  lor  in  a  writ- 
ten lease. 

D^Mtrtmoit  2. 

AM»eal  from  Snpolor  Oonrt  Lewla  Gocb- 
ty;  W.  A.  B^oldB,  Judgfc 

Actum  by  B.  B.  Leater  agafaiat  S.  B.  Idis. 
Pnnn  judgment  for  deffendanl;  tdaintUf  aip- 
peala.  Affirmed. 

Gas  L.  Hacter,  of  Cheballs,  for  appel- 
lant. 

A.  E.  Rlce^  of  CbehaUs,  and  C.  D.  dnminc- 
ham,  of  CcntraUa,  for  respondent 

PARKER,  a  J.  Tb»  pialntur  Leater  nm- 
menced  this  action  in  the  snperlw  court  tor 
!  lAwia  conn^»  seeUng  Tecovery  of  compcft- 
I  aatloQ  whldi  he  claimed  to  have  earned  ma 
'  against  tba  defendant  MIUs  for  the  fnmfab- 
:  ing  o(  feed  In  the  care  of  sto<A  for  a  period 
r  of  Kveral  m<nittas  foUowing  Deconbcr 
'  1919l  HllK  ansvrer  contained  denials  as  to 
the  sevoal  items  of  claimed  compensatfon. 
and  also  affimative  a]legatl<au  setting  iv 
several  Itans  of  set-off  and  eounfeercIalM. 
cMicluding  with  a  prayer  tor  an  affirmatlTe 
Jadgmnt  against  Lester  in  the  snra  of  $1,2801 
A  trial  upm  the  merits  resulted  In  a  ver- 
dict of  a  Jury  awarding  Stills  recovery 
against  Lester  In  the  sum  of  (300.   A  jnd?- 
m^nt  was  rendered  accordingly,  from  whfe& 
Le:i:ter  has  aivealed  to  ^is  court. 

The  only  coDtentkHi  here  made  in  hi  half 
of  Lester  is  that  tbe  trial  conrt  erred  In  Ito 
ruling:  which  bad  tbe  effect  of  decMi^  m 
a  matter  of  law  that  Lester  coaU  not  recBiB«- 
.  er  upon  any  of  his  riaimed  Hews  of  casr- 
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pensadon  accraing  iHrlor  to  February  11, 
1920,  bec&nse  tbe  proof  concIuslTely  showed 
tbat  upon  that  date  snch  claimed  Items  had 
been  settled  between  the  parties  and  folly 
■atisfled.  In  pursuance  of  an  award  of  ar- 
bitration Tolontarlly  caused  by  tbe  parties 
to  be  made  on  that  day. 

On  December  S,  1919,  Mills,  for  a  period 
of  some  five  years,  luid  been  IItId?  npon  Ijcs- 
tet'B  fum  In  Lewis  county  under  a  XO-year 
lease  thereof.  The  lease  covered  the  Imple- 
ments and  stock  upon  the  farm,  as  well  as 
the  land  and  bnlldlngs  thereon,  and  pA>vlded 
for  the  pajnnoit  of  rent  by  a  division  of  the 
profits  of  tbe  -farm  In  kind,  or  the  proceeds 
of  the  marketing  of  tbe  produce  and  Increase 
of  the  stocik,  from  time  to  time,  and  the  final 
division  of  the  undispoaed-of  produce  and 
increase  of  the  stock,  save  as  the  lease  other- 
wise spedflcally  provided,  at  the  termina- 
tion thereof.  The  lease  contained,  among 
other  things,  the  following: 

"At  any  time  daring  the  life  of  this  lease,  or 
at  the  expiration  of  same,  should  the  parties 
hereto  not  agree  in  their  division  or  settlement 
in  any  form  or  manner,  they  hereby  agree  to 
submit  their  differences  to  Uiree  disinterested 
perarais  for  arUtratliHi,  and  agree  to  abide  by 
their  decision.** 

Early  In  December,  1919.  both  parties 
seemed  to  have  arrived  at  the  tentative  con- 
clusion that,  by  reason  of  then  existing  con- 
ditions, they  would  voluntarily  terminate  the 
lease  as  soon  as  they  could  arrive  at  a  set- 
tlement of  their  respective  rights  under  the 
lease  upon  its  voluntary  termination;  but 
we  think  the  evidence  conclusively  shows 
that  they  did  not  effect  such  a  termination 
of  their  relations  under  the  lease  until  Feb- 
ruary 11,  1930,  on  which  day  they  volnuta- 
rlly  causied  to  be  made,  in  pursuance  of  the 
aboveM]uoted  language  of  the  lease,  an  ar- 
bitration by  three  disinterested  arbitrators, 
settling  their  respective  rights  under  the  lease 
at  that  time;  that  Is,  as  to  what  amount 
either  then  owed  the  other  In  money,  and 
what  each  was  entitled  to  In  the  division  of 
the  produce  and  Increase  of  the  stock.  Settle- 
ment was  made  between  them  In  accordance 
with  tbe  award  so  made,  and  the  leased 
property  then  surrendered  by  Mills  to  Lester. 

[1  ]  Tbe  award  made  by  the  arbitrators  is 
dated  Febuary  11,  1920,  the  day  upon  which 
it  was  actually  made,  and  is  In  terms  in  all 
respects  as  to  all  items  in  the  present  tense. 
Section  9  of  the  award  reads  as  follows: 

"(9)  ConcerDlng  the  (Train  we  find  as  fol- 
lows; <a)  there  Is  a  shortage  of  oats  which 
we  place  a  valne  of  9S98.20  on.  (b)  Tbe 
wheat  on  the  placs  la  to  be  divided  eqully  be- 
tween tbem." 
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Upon  the  trial  of  the  case  connsd  for  Les- 
ter interrogated  one  of  the  arbitrators,  who 
was  tbm  open  the  witness  stand,  as  fidlows : 

"Befeifbig  to  paragnph  d  of  Defendants' 
Exhibit  0  (the  award),  I  will  ask  yon  if  yon 
took  into  consideration  the  grain  that  had  been 
used  by  the  parties  B.  H.  Lester  and  S.  B. 
Mills  for  the  feeding  of  stock  np  to  Febru- 
ary 11,  1920,  and  it  In  that  award  and  amount 
fixed,  a  credit  was  given  to  S.  B»  MUls  for  that 
feed  BO  need  npf 

Plainly  this  referred  to  feed  produced  up- 
on tbe  Arm.  Objection  to  tills  inquiry  was 
made  by  connsel  for  Mills,  w&idi  was  by  tbe 
court  sustained,  upon  the  theory  that  it  was 
an  attempt  to  exdnde,  by  oral  testimony  of 
one  of  tbe  arbitrators,  an  Item  which  was  ft 
subject  of  arbitration  according  to  the  plain 
and  unamUguous  terms  of  the  award  read 
in  the  light  of  the  submission  to  arbitration. 
It  is  conceded  thtf  no  attempt  was  made  to 
Impeach  the  arbitration.  We  are  quite  con- 
vinced that  the  ruling  of  the  trial  court  was 
correct   2  R.  C.  L.  386;  5  C.  J.  240. 

Counsel  for  Lester,  Ih  asking  the  question 
ruled  out  by  the  trial  court,  evidently  was 
proceeding,  and  Is  now  proceeding,  upon  the 
theory  that  the  lease  had  been  actually  ter- 
minated on  December  5,  1919,  and  that  the 
arbitratioa  was  being  made  as  of  that  date. 
It  is  true,  as  is  pointed  out  by  counsel  for 
Lester,  that  Lester  at  that  time  moved  Into 
the  dwelling  upon  the  leased  premises  and 
lived  with  Mills  thereafter.  Joining  with 
Mills  In  giving  some  attffltlon  to  the  care 
of  the  stock  upon  the  place.  But,  without 
reviewing  the  evidence,  we  think  it  sufilclent 
to  say  that  in  our  opinion  It  conclusively 
shows  that  there  was  no  termination,  or  in- 
tended termination,  of  the  lease  at  that  time, 
and  that  the  relation  of  the  parties  continued 
under  the  lease  undisturbed,  so  far  as  their 
rights  thereunder  were  concerned,  up  until 
the  arbitration  was  actually  made,  and  set- 
tlemrat  made  between  them  accordingly: 
which,  as  we  have  eeen,  did  not  occur  until 
February  11, 1920.  We  conclude  that  the  trial 
court  did  not  err  In  Its  ruling,  though  snch 
ruling  had  the  effect  of  deciding,  as  a  mat- 
ter of  law,  that  the  matter  sought  to  be  prov- 
en was  foreclosed  by  the  arbitratlou. 

Mrs.  Mills  is  a  party  to  this  action,  and 
of  course  will,  wltb  her  husband,  reap  the 
benefit  of  the  judgment  which  is  here  af- 
firmed. Her  name  is  omitted  from  our  dis- 
cussion merely  tor  convenience  of  expres- 
sion. 

The  judgment  Is  afflimed. 

HOVEY,  MAIN,  HOLOOUB.  and  MAOR- 

INTOaH,  J3^  ccotcnr. 
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SURRY  V.  SEATTLE  TAXICAB  Oa 
(Nih  16678.) 

(Saprrait  Oovrt  of  Washington.  %laT.  17, 

1921.) 

1.  Mmroipal  corpontloiM  ^705(2)— Right  or 
way  ordlnaaee  held  to  a$fly  to  antire  Inter- 
setrtfon  of  three  streets. 

A  municipal  ordinance  determining  the  ri^t 
of  war  of  rehitdes  at  the  intereectioB  of  atraets 
appllea  to  the  common  Interaection  of  three 
streets  which  net  at  the  same  point,  and  is 
not  limited  to  ihe  space  bounded  the  ex- 
tended imaginary  lines  of  the  two  narrower 
streets,  so  that  an  instrnction  as  to  the  right 
of  way  at  such  intersection  was  not  mislead- 
ing because  it  omitted  to  state  what  intersec- 
tion was  meant. 

2.  Trial  «=:9260(l)— Reqaaata  oovarad  hy 
instraotiofls  need  oat  be  iHvm. 

The  refusal  of  request^  inatmctiona  does 
not  require  rerersal  where  the  substance  of 
those  which  properly  stated  the  law  was  fnlly 
and  adequately  expressed  in  the  instructions 
giTen. 

3.  Witnesses  <g=>287  (4)— Denial  of  statement 
on  cross-examination  bald  not  to  open  entire 
conversation. 

The  denial  by  a  witness  on  croBs-examina- 
tion  that  be  had  made  a  statement  to  the  oth- 
er party's  counsel  which  waa  not  referred  to 
in  the  question,  and  which  denial  waa  accepted 
by  the  opporite  party,  doei  not  anthoriae  the 
Introduction  of  the  entire  conrersation  with 
sneh  counsel  on  ndirset  naminatlon  of  the 
witness. 

D^rtment  2. 

Api)eal  from  Superior  Court,  King  County; 
Otln  W.  Brlnker,  Judge. 

Action  by  Heniy  Surry  ng^ingt  the  Seattle 
Taxlcab  Compaiv.  Judgnxoat  for  tlie  plain- 
tiff, and  defendant  appeals.  Affirmed. 

W.  A.  Qllmore  and  Van  Dyke  A  Thomas* 
all  of  Seattle,  for  aiH>eIlant. 
Totten  A  Xotten,  of  Seattle,  f resiwndent 

UAGEINTOSH,  J.  Fifth  avenue,  a  street 
66  feet  wide,  intersects  Olive  street,  66  feet 
wide,  at  about  right  anf^es;  Fifth  avraue 
running  In  general  northwesterly  and  south- 
easterly dlret^ons.  Westlake  avenue:,  a 
street  90  feet  wide,  passes  tbroogh  this  inter- 
section Id  a  general  northerly  direction. 

The  automobile  colUalon,  the  subject  of  this 
action,  occurred  at  tba  Junctim  of  those 
streets,  and  the  atq^^lant's  negligence  is 
RatisfactorUy  established  by  the  evidenoe. 
There  are  presented  on  this  appeal  for  our 
consideration  objections  to  instructions,  ex- 
ceptions to  the  refusal  to  give  certain  re- 
quested Instructions,  exceptions  to  the  failure 
to  admit  certain  testimony,  and  objection  to 
the  amount  of  damages. 

The  appellant's  taxlcab  was  going  north- 
easterly aa  Westlake  avenue,  and  tbe  re- 


apondakfs  car  was  going  westeriy  on  Olive 
street  The  latter  car  approadted  Olive 
street's  Intersection  with  Westlake  avenue 
prior  to  the  time  that  the  appellant* a  taxlcab 
reached  the  intersection  of  Fifth  avenue  and 
Olive  street,  and  had  proceeded  aooas  the 
Intersection  until  It  was  within  tbe  Imagi- 
nary east  line  of  Fifth  avenue  across  West- 
lake  avenue,  and  the  evidatce  fairly  estab- 
lishes that  the  point  of  Impact  wu  with- 
in the  imaginary  Xateraectl<m  (tf  nfth  ave- 
nue and  Olive  street 

[1]  In  Instructing  the  jury  In  regard  to 
the  ordinances  of  the  city  of  Seattle  relative 
to  the  rights  of  drivera  of  vtiiicles  approadi- 
Ing  Intersections,  It  is  the  contention  of  the 
appellant  that  the  court  ebould  have  applied 
those  ordinances  to  the  Imaginary  Intrarsec- 
tioD  of  Fifth  avenue  and  Olive  street  Where 
a  situation  is  presented  such  as  this,  to  so 
interpret  these  ordinances  would  lead  to  In- 
terminable confusion,  and  would  result  In 
the  practical  operation  of  automobiles,  in 
causing  rather  than  preventing  collistons. 
The  ordinances,  among  other  things,  provide: 

"Drivers  when  approaching  street  Intersec- 
tions shall  look  out  for  and  give  right  of  way 
to  vebitdea  on  their  right  aimulteaeoosly  ap- 
proadiing  a  given  pdnt" 

This  was  Interpreted,  In  Itl  InstroctlcnB, 
by  the  court  as  follows: 

"One  of  those  rules  is  that,  where  two  vehi- 
cles simultaneously  approach  the  same  inter- 
section, the  car  coming  from  tiio  right  haa  a 
right  of  way  over  the  other.** 

As  we  view  It  tills  was  a  jcorrect  Intapre- 
tation  of  the  ordinance,  and  we  see  no  merit 
In  appellant's  contention  that  this  Instruction 
was  confusing,  in  that  It  omitted  to  state 
what  Intersection  it  was  applicable  to,  as  It 
applied  to  the  common  intersection  of  the 
three  streets.  But  la  any  event  the  court 
later  instructed  the  jury  that  the  ordinance 
applied  to  that  porti<H)  of  the  hl^way  where 
Olive  street  and  Fiftit  avaiue  intersect 
wbhA  was  an  instruction  more  favorable  to 
the  appellant  than  it  was  entitled  to. 

11}  Passing  to  the  requested  Instructions, 
an  examination  of  them  Aowb  that  the  sob- 
stance  of  those  which  properly  stated  tbe 
law  was  fuUy  and  adequately  expressed  In 
the  instructions  given. 

[3]  The  tfror  claimed  aa  to  the  exdoMui 
of  testimony  relates  to  the  refusal  of  the 
court  to  allow  the  appelant  to  ask  the  driver 
of  tbe  taxlcab,  on  his  redirect  examination, 
to  relate  an  entire  conversation  held  between 
him  and  coansel  for  the  respondent  On 
cross-examination  the  witness  had  denied 
that  he  had  stated  to  respondent's  counsel, 
after  the  accident  that  there  was  no  pas- 
senger In  his  taxlcab  at  the  time  of  the 
coUision.  No  part  of  the  conversation  was 
alluded  to  In  the  question  on  croas-examlna* 
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tkHL  The  QDestion  on  redirect  eramlpattoo 
called  for  entirely  too  much,  and  objection 
was  properly  sustained  to  It  The  appellant 
had  acc^ed  the  flat  denial  of  the  witness, 
and  there  was  nothing  before  the  court  which 
called  for  any  explanatton.  There  was  no 
error  In  this  rnllng. 

ObJecUoD  la  made  to  the  Inatrof^lon  as  to 
the  rule  for  assessing  the  damages,  In  whldi 
the  Jury  was  told  it  might  allow  compensa- 
tion for  the  '"pttin  and  suffering,  if  any, 
whlcli  he  (plaintiff)  Is  reasonably  certain 
to  endure  In  the  future,  If  established  on 
tbe  txlal,  and  In  doing  so  you  are  to  take 
into  consideration  the  duration  of  mdi  in- 
juries, their  seTertty,  the  impairment  of  the 
faculties,  if  any.  •  *  It  la  objected  that 
there  was  no  evidence  to  sustain  a  recovwy 
for  future  pain  and  suffering,  or  impalrmeait 
of  the  facultlea.  The  record  discloses,  how- 
ever, some  evidence  which  the  Jury  might 
take  into  consideration  upon  those  points. 
We  find  no  merit  in  the  claim  that  Uw 
amount  recovered  was  excessive. 

Tb»  Judgment  ia  afBrmed. 

PARKER,  C.  J.,  and  MAIN.  HOLOOBIB, 
and  HOVBT,  JJ„  concur. 


CLARK  St  n.  v.  CITY  OF  OLYMl'lA. 

(No.  16760.) 

(Supreme  Omrt  of  WasWnghm.  Nor.  14 

1921.) 

r.  MuBloIpal  corporations  ^404(3)— Clalias 
for  daoiaoes  nust  bo  ftled  witMa  30  days  aad 
eaatalB  Itamt  for  danagos. 

Under  Bern.  (3od«  |  7998i  proridbig 

that  claims  for  damages  most  be  presented 
within  80  days  from  the  thne  saeb  damage  oe- 
mrredi  and  shall  eontain  item  of  damages^  a 
dalm  Sed  Fabmeiy  17,  1920,  fw  damages  to 
real  property  on  aceoont  of  a  street  improve- 
ment occurring  the  latter  part  of  January, 
1920,  and  setting  out  the  description  of  the 
property,  the  making  of  the  improvement,  char- 
acter of  the  son,  removal  of  tha  laterid  sap- 
port,  the  extent  of  the  slide,  all  the  damages 
claimed  resulting  to  real  property  and  spedfled 
in  one  item,  was  soffident. 

2.  Mualolpal  oorporatlois  «s)404(6)— Evldenes 
held  to  show  aeolloenoe  on  part  of  olty. 

In  action  for  damages  to  real  estate  on 
account  of  defendant's  negligence  In  improv 
ing  a  street  and  removing  lateral  support,  evi- 
dence Aeld  snffldent  to  show  defendant's  negli- 
genee. 

3.  MunlOlpal  corporatloas  ^9394(6)— City  In 
sradiag  liable  for  removing  lateral  snpport. 

A  city  is  liable  for  the  removal  of  lateral 
supports  to  property  In  making  an  original 
grade  of  the  street  where  it  was  negh'gent  in 
leaving  a  day  bank  exposed,  being  charged  with 
knowledge  that  tt  would  result  ia  disintegration 


and  sliding  there<tf  wboi  ani^ected  to  the  oc- 
ti«i  of  the  elements. 

l>epartmeDt  2. 

Ai>peal  from  Superior  Goortp  Tburaton 
County;  D.  F.  Wright,  Judge. 

Acti<m  1^  Oeergs  Clark  and  wife  against 
the  Citar  of  Olympta.  Verdict  for  lOalntifl, 
motim  tot  Judgment  notwithstanding  verdict 
and  ia  the  altamatlve  for  a  new  trial  over* 
ruled,  and  defendant  appeals.  Aflftrmed. 

George  R  Blgelow  and  William  W.  Manler, 
both  of  Olympla,  ft>r  appellant. 
Geo.  F.  Yantls,  of  Olympla,  for  respondents. 

MAIN,  J.  Hie  purpose  of  this  action  was 
to  recover  damages  to  real  property  claimed 
to  be  due  to  the  ne^grace  of  the  defendant 
in  Improrlng  one  at  Its  streets,  me  cause 
was  tried  to  the  court  and  a  JU17,  and  result* 
ed  in  a  verdict  in  fft-vor  of  the  plaintiff  in 
the  sum  of  $400.  Uotlons  for  Judgment  not- 
withstanding  the  verdict  ahd  In  the  alterna- 
tive for  a  new  trial  was  made  and  overruled. 
The  defendant  api>eals. 

[1 3  The  appellant  dty  li  a  mnnldpal  eor^ 
pontlOB  of  the  third  daae,  one  of  the  streets 
of  whldi  la  Brause  avaiua  The  respondents 
own  property  which  abuts  upon  this  street. 
Emring  the  hitter  part  ot  the  year  IBlO  the 
appellant  Improved  the  street  by  grading,  and 
graveling,  but  the  grade  thoreitf  mat  not 
made  lower  tluui  the  i»evlou8ly  established 
gradOL  After  the  ImiwoTement  was  complet- 
ed, the  Burtece  of  the  property  of  the  r&- 
qKmd»ts  was  from  4  to  U  feet  above  the 
street  levd.  In  making  the  improvement  the 
lateral  support  of  the  abutting  properly  was 
removed  except  for  a  1  to  S  dope;  that  Is. 
for  every  8  feet  of  devstton  the  slope  extend- 
ed into  the  street  <me  fbot  The  aoU  of  the 
bank  left  exposed  Wan  at  ft  d«y  formation 
and  tfOxSt  as  was  likely  to  disintegrate  and 
slide  whoi  nthjected-  to  the  {upennoa  of  the 
element!.  During  the  latter  part  of  Jamury, 
1920,  a  slide  occurred  whKb  extended  back 
(fa  the  lot  from  6  to  10  feet  There  was  evi- 
dence from  which  Oie  Jury  coifld  find  that  a 
1  to  8  slop^  taking  into  consideration  the 
character  of  the  Boil,  was  not  sufllclent  to 
sustain  the  bank.  After  the  slide  occurred, 
and  on  February  IT,  1920,  the  respondents 
filed  a  claim  with  the  appellant  for  damages. 
It  Is  first  contended  that  this  claim  did  not 
comply  with  the  statutory  requirement  in 
that  it  was  not  filed  in  time  and  did  not  con- 
tain the  "items  of  damages"  claimed  by  the 
responderts.  The  statute  (Rem.  Co6e  1915,  | 
798«3),  among  other  things,  requires  that  a 
claim  shall  be  filed  within  30  days  after  the 
time  when  the  damages  occurred,  and  shall 
contain  the  items  of  damages.  The  evidence 
as  appears  from  the  facts  already  stated, 
shows  that  the  slide  occurred  during  the  lat- 
ter part  of  January,  192(^  and  that  the  daim 
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was  filed  on  February  17, 1920.  Tbere  Is  no 
merit  In  the  contention  that  the  claim  was 
not  filed  within  the  time. 

[2]  As  to  the  items  of  damage  the  claim 
sets  out  in  detail  the  description  of  the  prop- 
erty, the  making  of  the  in4>roTement,  the 
character  of  the  soil,  the  r«noTal  of  the  later- 
al support,  the  extent  of  the  slide,  and  claims 
damagea  in  the  Bom  of  ¥600.  The  damagea 
claimed  were  those  resulting  to  real  prc^er^y 
and  wore  spedfled  in  cme  Item.  The  claim 
was  snffldoit  In  this  respect  Allbln  t.  Seat- 
tle, 88  Wash.  275,  167  Pac.  922.  Upon  the 
merits  It  Is  claimed  that  there  was  no  show- 
ing that  the  ai^iellant  city  had  been  guilty  of 
negligence  In  maidng  the  improvement  The 
evidence  shows  that  the  bank  was  of  a  clay 
formation,  and,  as  one  witness  stated,  was 
"treacberons  material  in  lots  of  ways." 

[3]  The  character  of  the  soil  was  such  that 
the  bank  was  likely  to  slide  when  subjected 
to  the  operation  of  the  elements,  and  this 
fact  was  known  to  the  officers  and  agents  oi 
the  appelant,  or  they  were  charged  with 
knowledge  thereof.  It  should  be  stated  that 
the  evidence  was  conflicting  upon  this  ques- 
tion, but  it  presented  a  matter  for  the  deter- 
mination of  the  jury.  The  case  falls  within 
the  rule  of  the  cases  of  Lochore  t.  Seattle,  98 
Wash.  266,  167  Pac.  918,  7  A.  L.  R.  800,  and 
Allbin  V.  Seattle,  supra,  where  It  was  held 
that  the  city  is  liable  for  the  removal  of  lat- 
eral supports  to  property  In  making  an  orig- 
inal grade  of  the  street  where  such  city  was 
negligent  In  leaving  a  clay  bank  exposed, 
knowing  or  being  charged  with  knowledge 
that  it  would  result  in  disintegration  of  the 
bank  and  the  sliding  there<xC  whm  the  same 
was  subjected  to  the  action  of  the  elements. 
The  appellant  relies  upon  the  case  of  Schuss 
T.  Caiebatls,  82  Wash.  S95,  144  Pac.  916,  but 
the  two  cases  above  cited  aa  controlling  are 
the  latest  exiH^ssions  ot  this  court  upon  the 
Question,  and  the  present  case  Is  controlled  £»y 
the  holdings  In  those  cases. 

The  Judgment  will  be  affirmed. 

PABEER.  C.  J.,  and  BOLCOMB,  MACK- 
INTOSH, and  BOVEY,  JJ^  concor. 


WILLIAMS  V.  T.  W.  LITTLE  CO. 
(No.  16487.) 

(Supreme  Oonrt  <rf  WashfaigtM.    Nov.  IS, 
1821.) 

Appeal  and  error  ^1012(1)— Jodgment  af- 
flrmad  when  evidence  does  not  preponderate 
against  court's  flndlna. 
In  an  action  for  commiBslons  on  sales  of 
trucks,  where  the  evidence  did  not  prepender- 
ate  against  the  trial  conrt's  finding  that  the 
payment  of  the  commission  was  not  CMiditton- 
al  OB  plaintiff  keeping  the  trucks  in  operation 


and  sedDf  to  the  maUng  of  the  d^erred  par- 
ments,  a  judgment  for  plaintiff  wOl  not  be  dis- 
turbed. 

Department  1. 

Appeal  ftom  Snperlw  C!onrt,  Pierce  Oran- 

ty;  M.  li.  CliHord,  Judge. 

Action  by  Patrick  WUUams  against  the  T. 
W.  Little  Company.  From  a  Judgment  for 
plaintiff,  defwidant  appeel&  AflOrmed. 

Burkey;  O^Briea  A  BnriBoy,  of  Tacoma,  Ua 
appellanL 

A.  O.  Bnrmelster  and  J.  B.  Gordon,  boUi  ot 
Tacoma,  tas  reqKndoit. 

TOLMAN,  J.  Respondent,  as  plaintiff, 
brought  this  action  to  recover  a  commlaalMi 
of  5  p^  cait.  alleged  to  have  be«i  earned 
upon  the  sale  of  certain  trucks,  amounting  to 
$496,  lees  $100  paid  on  account,  praying  for 
Judgment  In  the  sum  of  $39S.  The  case  was 
tried  to  the  court  without  a  jury,  resulting  In 
a  judgment  as  prayed  for,  from  which  the  de- 
fendant has  appealed. 

The  principal  defoise  urged  below  and  re- 
lied upon  here  Is,  In  substance,  that  respond- 
ent, at  and  before  the  time  when  the  sales 
were  mad^  r^resented  to  appellant  that  he 
was  organizing  a  truck  company,  or  an  as- 
sociation of  truck  ovmers  of  which  he  would 
be  the  manager;  Qiat  he  bad  secured  work 
for  the  trucks,  would  keep  them  employed, 
collect  their  earnings,  and  after  paying  oper- 
atki^  expenses  would  from  such  earnings 
make  the  monthly  payments  on  the  puitdiase 
price,  according  to  the  terms  of  the  oKXdltloii- 
al  sales  contracts  which  were  to  be,  and  in 
fact  were,  taken  by  appellant  from  the  pur- 
chasers of  the  trucks;  that  appellant  relied 
upon  these  r^iireeentatons;  would  not  other- 
wise have  made  either  of  the  sales  wltb  bo 
small  a  down  payment,  and  agreed  to  pay 
the  commission  only  after  three  or  four  of 
the  monthly  payments  had  been  made  ac- 
cording to  contract,  thus  reascmably  In- 
suring the  seller  from  loss  by  reason  of 
the  purchase'  default  Respondent  does 
not  contoid  that  he  k^t  the  trucks  em- 
ployed for  any  cooslderatde  length  of  time, 
or  that  he  ever  ccdlected  the  earnings,  or  saw 
to  the  api^catton  thereof  to  the  deferred 
payments,  and,  while  denying  that  he  made 
any  express  or  poidttve  represoitations  re- 
garding the  matters  Claimed,  does  contend 
that  he  told  appellant  that  he  was  trying  to 
effect  audi  an  organisetlfm ;  that  be  then  had 
work  In  aight  for  the  tracks;  and  that  he 
would  have  been  able  to  place  them  In  steady 
employment  If  th^  bad  been  deUvered  at  the 
time  agreed  upon.  He  denies  that  then  were 
any  conditions  In  the  agreonent  to  pay  him  a 
commission,  except  that  the  eonimlasloo 
should  be  due  when  each  purchaser  bad  com- 
looted  his  first  numthly  paymeot 
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In  the  last  uialyBlfl  ^ere  la  InTolvect  here 
only  questions  of  fact,  and  after  a  study  of 
the  erldmce  as  brought  to  this  court  we  are 
tmaUe  to  say  frcnn  the  typewrittoB  recmd 
that  the  eTidence  preponderates  against  the 
trial  conrf  B  findings,  or  that,  at  the  close 
of  the  argumoits  by  coonsel,  when  the  gtI- 
dence  was  fresh  In  hla  mind,  snd  the  Impres- 
gloa  created  by  the  appearance  of  tho  wit- 
nesses and  their  mannw  of  testifying  had  not 
been  eradicated  by  lapse  of  tlmsv  tl»  trial 
Judge  was  wrong  when  he  said: 

"The  Court:  The  defense  daims  a  .condition 
that  Mr.  WSIiams  should  not  receive  thlB  com- 
mission unless  he  kept  the  trucks  In  operation 
until  they  were  paid  out.  I  cannot  find  from 
the  eridenee  anythinir  except  that  Ur.  Williami 
urged  them  to  tbe  effect  that  he  beUered  be 
eould  keep  the  trucks  in  operati<m.  That  nay 
Jiave  been  in  sntirt  good  faith,  but  no  conA- 
tion  vaa  put  in  that  they  woidd  not  pay  the 
commission  unless  he  did.  I  am  satisfied  that 
Mr.  Williams  is  entitled  to  his  commission  snd 
that  tbe  defense  Is  not  sustained  the  proof 
at  all." 

We  find  no  stEffident  reason  for  InterCerlng 
with  the  judgment  ol  the  trial  court,  and  It 
must  be  affirmed. 

Judgment  affirmed. 

PABKER.  a  J.,  and  MAOEINTOSH  and 
MITOHEZJU  JJ-,  concor. 


MURPHY  V.  SCHWARK  et  ax. 


(No.  16637.) 
Not.  5, 


(8us>reme  Court  of  Washington. 

mi.) 


1.  Landlsrd  aad  tesaat  «sa»16l(2)— LaadlanI 
heasd  ta  rsasoaaMa  oan  af  prsyarly  left 
thereoB  by  teaaat. 

Lessor's  vendee,  accepting  control  of  the 
premises  on  the  subtenant  moving  out,  leav- 
ing lessee's  goods  therein,  after  notice  by  les- 
sor to  lessee  to  surrender  possession,  became 
the  gratuitous  bailee  of  such  contenta,  required 
to  use  reasonable  car& 

2.  Ballmeit  «=»3I  (I)— Burden  os  bailee  of  sx« 
plalalsB  loss. 

Gratuitous  bsllee  hss  burden  of  explaining 
loss  of  the  goods. 

Department  2. 

Appeal  from  Superior  Coort,  Lewis  Oonn- 
ty ;  W.  A.  Reyn<dd8,  Judge. 

Action  by  Grace  Hnrphy  against  Dave 
Schwark  and  wife.  Nonsuit  was  granted, 
and  plaintiff  appeals.  Reversed. 


C.  A.  Stndehaker,  oC  Oufaalls,  tm  appel* 

lant 

HOVBT,  J.  This  is  an  appeal  from  a  judg- 
ment granting  a  nonsuit  In  an  actiou  brought 
by  the  plaintiff  to  recover  the  value  of  cer- 
tain personal  property  belonging  to  beradf 
and  the  other  members  of  her  family. 

-The  evidence  Introduced  by  the  plaintiff 
was  to  the  effect  that  a  dw^Ung  house  had 
been  occupied  by  the  Murphy  family  for  a 
considerable  period,  and  that  for  some  time 
prior  to  the  act  complained  of  possession  of 
the  premises  was  in  one  Davis  under  sub- 
lease. The  premises  were  purchased  by  the 
defendants,  and  the  former  owner  notified  the 
Murphys  to  surrender  possession.  The  re- 
moval of  the  property  belMigiug  to  tbe  Mur- 
phys was  delayed  a  short  time  because  of 
there  being  a  case  of  smallpox  on  the  pra- 
ises, but  the  subtenant  Davis  moved  out  about 
September  IS,  locked  up  the  house,  and  at  tbe 
request  of  the  defendants  deposited  the  key 
with  a  n^^bor.  Whei  the  Murphys  camw  to 
remove  their  gooda  about  one  week  lai«tr, 
they  found  the  house  unlocked  and  consider- 
able of  their  goods  gone,  and  were  Informed 
by  tbe  defendant  Dave  Schwark  tiiat  he  had 
unlocked  Uie  houses  and  that  he  was  not 
running  a  war^onse^  and  was  not  req;>onBt> 
ble  for  the  loss  of  the  goods.  The  testimony 
on  behalf  of  the  plaintiff  was  to  the  effect 
that  all  of  the  missing  goods  were  in  the 
house  at  the  time  Davis  moved  out  and  sur- 
rendered tbe  iesy  tm  Instructed  the  dtf  end- 
ant 

[1]  We  believe  tbe  lower  coort  was  In  enror. 
In  accepting  control  of  tbe  premises,  respond- 
ents became  gratuitous  bailees  of  tbe  con- 
tents of  tbe  house,  and  aa  such  they  were  re- 
quired to  use  reasonable  cam  6  Oorpns  Ju- 
ris, 1102-1104;  Smith  t.  Naahna  ft  U  B.  B., 
27  N.  H.  86^  fi»  Am.  Dee.  666. 

[2]  In  the  caea  of  Ftegeut  r.  MUle,  61 
Wash.  187,  96  Pac.  S28,  this  court  snatalned 
recovery  against  a  ealoon  feecper  who  bad  ae- 
cepted  a  deposit  ot  a  sack  at  money  bdmg- 
Ing  to  a  CDStomer  witbout  any  miMtf  of  Oieft 
on  the  part  of  the  bailee,  and  held  that  the 
harden  was  on  htm  to  explain  tbe  loaa  tA  the 
gooda.  To  the  same  effect  Is  Coibum  v.  Art 
Ass'n,  80  Waata.  682,  141  Faa  1168,  U  H.  A. 
1015A,  904. 

The  Jodgmoit  (tf  tbe  trial  oeort  is  rerws- 
ed,  for  further  proceedings  In  accordance 
with  this  opinion. 

Appellant  win  recover  coats. 

PARKSR,  C.  J.,  and  MAIN,  HOLCOMB, 
and  MACKINTOSH,  JJ.,  ooncnr. 
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BRYAN  at  al.  v.  BLODGETT  at  al. 

(NO.  16695.) 

(Supreme  Coart  of  WashingtoiL    Not.  17, 
1921.) 

1.  Hlghw^  «s>  184(2)— EvtdMQ*  hold  to  •■§• 
talR  fladlags  of  oscmssIvo  apood  aari  freedom 
Inm  ooatribatary  aegligoaea. 

In  as  action  for  injutiee  to  a  pedestrian 
■truck  hf  an  automobile,  evidiaice  held  to  sua- 
tatn  the  trial  court's  finding  that  the  automo- 
bile w&s  driven  at  an  excessive  speed,  and  that 
plaintiff  was  not  contrlbutorHr  negligent  in  at- 
tempting to  cross  in  front  of  the  automobile, 
though  he  saw  its  lights  approaching. 

2.  Appeal  and  error  ^1012(1)— Court's  flnd- 
iag  on  afoM  question  entitled  to  weight. 

Where  the  evidence  in  A  case  tried  before 
the  court  without  a  jury  presents  a  close  gues- 
tiOD  of  fact,  the  court's  judgment  is  entitled  to 
weigbt,  and  will  not  be  set  aside  unless  the  Su- 
preme Court  «an  say  that  it  ia  not  sustained 
bj  «  praponderaneo  of  the  eridenee. 

Department  2. 

An>eal  from  Sapwlor  Oonrt,  King  Ooanty; 

MitcbeU  GUilam,  Judge. 

Action  by  Albert  Bryan  and  others  against 
S.  W.  Blodgett  and  others.  Jodgmmt  for 
tbe  plaintiffs,  and  defendants  appetL  Af- 
firmed. 

Bcgnolds,  Balllnger  &  Eutsw,  of  Seattle, 
for  appellants. 

John  W.  WUtbam,  of  Seattle^  tor  r»> 
spondenta. 

MACKINTOSH,  J.  The  North  Trunk 
Highway  runs  in  a  northerly  direction  from 
the  city  of  Seattle,  and  Is  paved  with  brick 
to  a  width  of  18  feet  On  the  westerly  side, 
in  front  of  the  residence  of  tbe  respondent, 
the  right  of  way  Is  filled  in  with  dirt  to  a 
level  with  the  paved  portion  of  the  highway 
for  the  full  distance  of  30  feet  to  the  ap- 
p^antfl*  property  line.  At  about  6  o'clock 
on  the  clear  evening  of  January  19, 1921,  the 
resjKmdent  was  taken  from  hla  place  of  work 
in  the  city  in  an  automobile  of  one  of  his 
neighbors.  When  this  machine  reached  a 
point  opposite  the  respondent's  residence  it 
was  stopped  on  the  east  side  of  the  pave- 
ment; a  iwrtlon  of  the  auttmiobUe  being  off 
the  pavement  Tbe  respondent  alighted  from 
the  west  side  and  hastened  across  the  paved 
l>ortion  of  the  roadway  towards  his  home, 
and,  at  a  point  from  10  to  15  feet  west  of 
the  edge  of  the  pavem^t,  was  struck  by  an 
automobile  coming  from  the  south,  which 
was  owned  and  operated  by  tbe  appellants. 
For  tbe  injuries  sustained  tbe  respondent 
was  awarded  $1,500  by  the  court,  which 


tried  the  cate  witbont  a  jtuy.  Fkom  tUa 
Judgment  this  appeal  ii  brought 

[1]  It  Is  the  daim  of  the  appeUaata  that 
the  evid^ce  doee  not  eataWlah  th^  aeg- 
Ilgence,  and  that.  In  any  eveut,  the  lespond- 
eat'B  ocmdnct  wai  anch  aa  to  amonat  to  ow- 
trlbut«y  negUgencek  The  evidence  indieatea 
that  tlie  dlauaera  and  the  spot  light  were 
burning  on  the  aiqiMdlanta*  car,  and  that  the 
respondeat  when  be  alighted  from  bia 
friend's  automobile,  saw  tbe  Ui^ta  of  the 
appellants'  approaching  car,  and  proceeded 
towards  his  home  witbont  anticipating  that 
tbe  appeUanta  would  rttn  blm  down.  Tba 
apellanta  aaw  the  respondent  in  tbe  road- 
way, and  turned  fnmi  the  paved  portion  of 
the  roadway  In  the  expectation  of  being  aUe 
to  peas  in  front  of  tbe  reapondoit  He  aaja 
that  be  applied  tiw  brakes  Immediately  and 
did  every^ing  possible  to  avert  a  oolUrtiML 
The  testimony  diowa  that  the  appellants* 
car  left  the  pavement  SO  feet  from  tiie  place 
where  the  respondent  was  stmck,  and  from 
the  marks  left  in  the  earth  it  ia  Indicated 
that  for  this  entire  distance  the  brakes  were 
rigidly  set  From  tbe  angie  at  which  ap- 
pellants* car  left  tbe  highway  It  necceanrlly 
appears  that  the  point  at  whldi  ttm  aK>^ 
lant  discovered  tbe  respondent's  ^esence 
was  some  distance  south  of  that  point 

[2]  From  all  of  this  tarttanony  It  la  Im- 
possible tor  this  court  to  say  that  tbe  trial 
court's  finding  of  ftict  that  "At  said  time 
said  deftedant  was  driving  said  automobile 
at  an  excessive  rate  of  qpeed,  and  was  driv- 
ing the  same  witbont  regard  for  tbe  safety 
and  life  of  tbe  plaintiff  m  other  i^ersmia." 
Is  not  sui^mted  by  fbs  evidoiee,  and  It  la 
equally  ImpossIUe  to  diaagree  with  tbe 
court's  findings  that  the  respondeot  was  not 
gull^  vi  contributory  negllgoiee.  Altboocb 
thla  case  was  farted  wittiout  a  joiy,  aod  Is  be- 
fore Q8  npmi  its  facts,  It  invsenta  a  doee 
questi<m  of  fact,  and,  u  we  aald  In  LaughUu 
V.  -Seattle  Taxieab,  etc,  G&»  84  Wash.  3^ 
140  Pac.  84T: 

"Upon  a  dose  goestion  of  tact  the  Jodgracnt 
of  the  trial  court  is  entitled  to  wei^t  sad  will 
not  be  set  aside  unless  we  can  say  that  It  la  aot 
sustained  by  a  preponderance  of  the  eridenee." 
Borde  v.  Kingsley,  76  Wash.  813,  136  Fax. 
1172;  Zicidi  V.  Holman  Security  Co.,  77  Wash. 
392, 137  Pac.  1028,  139  Pac.  57;  Baker  v.  Tab- 
ima  Valley  Canal  Co.,  77  Wash.  70,  187  Pac. 
342;  Johnsen  v.  Jobnaen,  78  Waah.  tfS,  139 
Pac.  188, 1200;  Mueller  t.  Taneower,  81  Waah. 
384, 142  Pac.  868. 

Judgment  affirmed. 

PARKER,  O.  J.,  and  MAIN,  HOLCOMB, 
and  HOVET,  JJ.,  concur. 
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LINOEBERO  T.  MURRAY.    (No.  r6l24.) 

(Sqpr«n«  Ootut  at  WaBUngtoii.    Not.  14, 

1921.) 

1.  Centraeto  «»93(l)— Efulty  wtll  retdad  for 
Imia  fldo  nlttaka  If  maiplBlatoa  party  aot 
aegllfeat. 

Where  tliere  la  a  deail  bona  fide  mittakfl 
resardiiDg  material  fbcta,  withovt  culpable  oeg* 
Ugeoee  on  tba  part  of  tbe  person  oomplainisg, 
the  contract  maj  be  aroided,  and  eauitj  vill 
decree  a  rescission. 

2.  Coatraoto  «s»83(S)— Toat  )■  aotton  for 
raactoaloa  M  oMtraala  f«r  nitial  »latak< 
ttata«. 

In  aetKma  for  reec^aidon  of  eontracta,  the 
tne  teat  in  easea  inTolnag  lantoal  mistake 
of  fact,  ia  whether  the  contzact  would  hare 
been  entered  into  bad  there  been  no  mistake. 

3.  Banka  and  banking  «=93l2V'a,  N«w,  vol.  6A 
Kay-N*.  Sorta»— Contract  for  purohaso  of 
tnst  ooHpavy  atoofc-  raseladed  for  dUoovery 
of  arror  In  aiaota  of  oompany. 

Where  a  coAtracfc  to  purdiaae  ato^  In  a 
trust  companj  waa  entwed  into  between  plain- 
tiff, an  officer  of  S.  Bank,  and  defendant,  the 
principal  stockholder  of  a  trust  company,  by 
which  plaintiff  was  to  purchase  1,519  shares  of 
the  trust  company's  stock,  and  the  S.  Bank 
was  to  take  over  the  assets  of  the  tmst  com- 
pany, and  a  few  days  later,  on  discovery  of  the 
trust  company  bookkeeper's  defalcation,  mate- 
rially reducing  the  trust  company's  aaaeta,  and 
Um  bank  refusing  to  take  the  trast  company 
OTor,  a  new  contract  waa  entered  into  between 
the  trast  oompany  and  S.  Bank  for  taking  over 
and  liquidating  the  truat  company,  the  second 
contract  is  separate  and  distinct  from  the 
contract  between  plaintiff  and  defendant,  and, 
there  having  been  a  mistake  as  to  the  trust 
company's  assets,  plaintiff  may  rescind  the 
firat  contract. 

Mackfntoah,  H<rieomb,  and  How,  33^  dia< 
aenting. 

En  Banc 

Appeal  from  Saperior  Court,  King  Gonnty; 
Boyd  J.  naUmsB,  Swlgt. 

Action  by  Jafet  Undeberg  ai^lnst  James 
A.  Murray.  Judgment  for  plaintiff,  and 

fendant  ai^;»eals.  AfQrmed. 

St^hea  y.  Carey,  of  Seattle,  for  appel- 
lant. 

WUUamson,  Freeman  &  Broenkon,  of 
Tacoma,  for  nxpondvat. 

TOIAf  AN,  J.  Appellant,  James  A.  Murray, 
has  ai^>ealed  from  a  decree  entered  by  tbe 
trial  court  rescinding  a  contract  whereby  tbe 
respondent,  liudeberg,  agreed  to  purchase, 
and' appellant,  Murray,  agreed  to  sell,  1,619 
sbaree  of  the  capital  stock  of  the  Bankers' 
Trast  Company  of  Tacoma  for  tbe  sum  of 
414,000.  It,  Is  conceded  that  the  case  turns 
altnost  entirely  upon  questions  of  fact,  and, 
Willie  there  ia  comparatively  little  dilute 
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regarding  tbe  facts,  the  parties  are  widely 
apart  In  the  construction  and  emjAaais  wblcb 
the^  lay  upon  the  &et8  and  in  the  conclnstims 
which  tbey  draw  therefrom. 

The  history  of  the  transactions  oat  of 
which  this  action  arises  is  long  and  com- 
plicated, and  a  full  and  complete  statement 
of  all  the  facts  shown  by  the  record  would 
occupy  far  too  much  space;  therefore  In  our 
statement  of  the  facta  and  dlscussicni  we  have 
limited  ourselves  to  such  facts  as  seem  to 
be  necessary  for  an  understanding  of  the 
points  raised  and  relied  upon  by  tbe  appel- 
lant Other  facta  are  called  to  oar  atteutlmir 
but,  after  a  careful  reading,  of  the  recwd, 
we  do  net  regard  them  as  coDtrolUn& 

The  Bankers'  Trust  Oompany  being  in 
financial  difflcnltiee,  the  8tockhold«n  In 
March,  1917,  authorized  the  dlrectws  to  con- 
vert the  assets  Into  cash  and  Ilqutdate  Ita 
afltairs.  At  this  time  appellant  was  Its 
principal  etockbolder,  owning  1,519  shares 
out  a  total  of  3,000  shares  of  the  capital 
stock  of  tte  trust  company.  Nothing  waa 
aooMnpllsbed  In  the  way  of  liquidation  for 
some  moDtha.  and  in-  tbe  fall  of  the  year 
1917,  the  bank  examiner  Instated  upon  the 
levying  of  a  100  per  cent  assessment  against 
the  stockholders,  or,  as  the  only  alternatlvei 
that  tbe  Instltutioo  be  closed.  Being  unwill- 
ing to  submit  to  the  assessment  the  officers 
and  stockholders  determined  to  voluntarily 
Ifquldate  Under  some  plan  which  wonid  be 
agreeable  to  tbe  bank  examiner.  The  Scan- 
dinavian-American Bank  of  Tacoma,  seeking 
an  opportunity  to  secure  the  business  of  tbe 
depositors  of  tbe  Bankers'  Trust  Company, 
entered  Into  negotiations  with  appellant, 
James  A.  Murray,  throna^  his  nephew  and 
agent  James  B.  Murray,  and  with  the  offlc^a 
of  tbe  trust  company,  looking  towards  the 
liquidation  of  tbe  trust  company  through 
the  Scandinavian-American  Bank.  Bespond- 
ent  Llndeberg,  was  an  officer  and  stodchold^ 
er  of  the  Scandinavian-American  Bank,  and 
became  Interested  throu^  a  desire  to  assist 
his  bank,  and  also,  perhaps,  because  of  a 
possible  oi^rtunlty  to  realize  a  profit  upon 
the  purchase  of  appellant's  sto<^  in  the  trust 
o(»npany.  Mr.  Llnd^rg  and  appellant's 
agent  James  E.  Murray,  were  brought  to- 
gether about  November  7,  1917,  and  after 
some  negotiations  they  arrlred  at  an  under- 
standing which  James  EL  Murray  submitted 
to  his  principal,  the  anjellant  In  a  telegram 
reeding  as  toUows: 

'"Seattle,  Wash.  November  8th,  1917 

"Ml.  Jamea  A.  Murray,  Monteinma  Hotel, 
Nogales,  Aris.  Have  dosed  deal  with  Scandina- 
vian-American Bank  turning  over  all  assets 
for  twenty-eight  thoasand  dollars  to  be  dis- 
tributed pro  rata  amongst'  the  stockholders 
Scandinavian  paying  aU  deposits  and  obliga- 
tions and  saving  stodcholders  harmless  you  to 
take  oat  properties  at  prices  as  follows  Bank 
Building  two  hundred  thousand,  Begeuts  twen- 
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ty-flre  thoTuand  Wanniinr  note  lenntMn  thoa- 
Mnd  J  Street  property  three  thonaand  five 
hundred  total  two  hundred  forty-five  thousand 
five  hundred.  Stop.  Your  deposit  and  interest 
one  hondred  twenty  thousand  your  share  of 
(Uvldend  fourtem  thousand  therefore  must 
provide  additional  to  this  approximately  one 
hundred  twelve  thousand  when  property  men- 
tioned will  be  deeded  to  yon  dear  of  all  in- 
combrances.  Consider  deal  a  good  one  and  am 
anxious  to  close  immediately  fearing  compU- 
oitiona.  James  B.  Unmj" 

—It  being  undentood  that,  if  appellant 
■hontd  aiiptove  tiie  plan  outlined  In  Oie  tele- 
Kram,  the  necessary  formal  papeia  would  be 
executed.  Appellant  replied  to  this  telegram, 
giving  the  plan  bis  approval,  and  provided 
the  funda  necessary  to  can7  It  Into  effect 
Thereafter  Mr.  Larson,  representing  the 
Scandinavian-American  ,Bank,  declined  to 
carry  oat  the  arrangunent  oatUned  in  the 
tel^;ram  quoted.  Hr.  Jamea  H  Hurray  re- 
newed negotlattcau  with  oth^v,  but  on  No- 
vember IS.  1917,  the  parties  again  got  to- 
gether and  made  the  agreement  out  at  which 
this  controversy  immediately  arises,  which 
agreement  la  as  Adlows; 

"Agreement 
"Ttiis  agreement  made  this  ISQi  day  of  No- 
vember, A.  D.  1917  by  and  between  Jamea  A. 
Murray,  of  Butte,  Most,  aa  par^  of  the  first 
part,  and  Jafet  Lindeberg,  of  San  Frandsco, 
GaL,  as  party  of  the  second  part  witnes- 
seth:  That  the  said  party  of  the  first  part 
hereby  sells  to  the  party  of  the  second  part 
fifteen  hundred  lUneteen  (1S19)  shares  of 
the  capital  stock  of  the  Bankers'  Trust  Com- 
pany of  Tacoma,  for  the  sum  of  fourteen 
thousand  dollars  ($14,000.00),  It  being  under- 
stood that  the  said  par^  of  the  second  part 
shall,  upon  the  execution  of  this  agreement 
deposit  in  the  American  Savings  Bank  &  Trust 
Company  of  Seattle  the  said  sum  of  fourteen 
thousand  dollars  ($14,000.00),  the  same  to  be 
delivered  to  the  said  James  A.  Murray  upon 
the  surrender  by  James  A.  Murray  of  the  fifteen 
hundred  nineteen  (1619)  shares  of  the  capital 
stock  of  the  Bankers'  Trust  Company  of  Taco- 
ma, which  stock  is  to  be  delivered  on  or  be- 
fore thhrty  <S0)  days  from  the  execation  of 
this  instrument  it  being  understood  and  agreed, 
and  the  said  party  of  the  second  part  hereby 
binds  himself  to  save  the  said  James  A.  Mur- 
ray harmless  from  any  liability  or  assessment 
on  said  stock.  James  A.  Murray,  by  James  B. 
Murray,  bis  Agent  and  Attorney  in  Fact.  Jafet 
Idndeberg." 

It  is  undisputed  that  at  the  time  this  con- 
tract was  executed  the  books  of  the  Bankers* 
Trust  CtHQpany  showed  that  Its  assets  were 
ample  to  take  care  of  all  its  liabilities.  On 
the  day  following  the  execution  of  this 
agreement  Mr.  Larson,  as  nmnager  of  the 
Scandinavian-American-  Bank,  forwarded  to 
the  American  Savings  Bank  &  Trust  Com- 
pany at  Seattle  a  cashier's  check  for  $14,000, 
payable  to  the  order  of  appellant,  with 
directions  to  deliver  tbe  diedt  upon  the 


surrender  of  the  1,619  diaree  ot  stock  of  the 
Bankers'  Trust  Company  properly  indorsed. 
Tbe  receipt  of  this  check  was  ac^owledged 
under  date  of  November  16,  1917.  On  the 
same  day  app^ant  was  advised  by  the 
American  Savings  Bank  &  Trust  Company 
by  telegram  that  the  check  had  been  deposit- 
ed and  that  the  stock  should  be  forwarded. 
On  tbe  evening  of  November  16,  1917,  a 
shortage  was  found  in  tbe  assets  of  the 
Bankers'  Trust  Company  amounting  to  the 
sum  of  $17,176.86,  due  to  the  defalcation  ot 
a  bookkeeper,  who,  by  a  system  of  false  en- 
tries, bad  succeeded  In  passing  through  tbe 
Bankers*  Trust  Company  a  number  of  cbecte 
drawn  by  himself  which  be  bad  caused  to 
be  charged  to  the  accounts  of  various  depos- 
itors, 80  that  tbe  trust  company  in  fact  owed 
its  deiKisitors  $17,176.86  in  excess  of  tbe 
amount  shown  by  Its  bo<^  to  be  due  d^iosi- 
tors.  Before  tills  shortage  was  discovered 
Jamea  B.  Murray,  the  agent  of  appellant 
who  had  conducted  the  n^Uatlons,  bad 
returned  to  bis  home  In  Butte,  Mont,  but 
b^ore  he  left  Tacoma  tbe  arrangements  for 
turning  the  assets  of  the  Bankoi^  Trust 
Company  over  to  the  Scandinavian-American 
Bank  bad  been  completed  contemporaneously 
with  the  execution  of  the  agreem^t  for  the 
sale  of  the  stock  hereinbefore  set  fortii,  by 
the  adoption  of  the  proper  resolutions  by 
the  directors  of  the  Bankers'  Trust  Company 
on  November  IS,  1917,  which,  among  other 
things,  provided  that  tiie  Scandinavian- 
American  Bank  should  save  the  trust  com- 
pany stockholders  harmless  from  any  stock 
liability.  Respondent  Lindeberg,  had  also 
departed  for  his  borne  in  California,  leaving 
the  carrying  out  of  the  details  to  Mr.  Larson, 
ot  the  ScandlnaTian-American  Bank.  Pur- 
suant to  the  contract  between  the  two  banks, 
tbe  Scandlnavlan-Am«-icau  Bank  was  to 
take  actual  possession  of  the  Bankers*  Trust 
Company  at  the  close  of  business  on  Satur- 
day, November  17,  1917,  so  that  the  transfer, 
so  far  as  the  public  was  ooncnued,  should 
be  effected  on  Monday,  Novembw  19,  at 
which  time  the  depositors'  accounts  would 
be  written  into  the  books  of  tbe  Scandina- 
vian-American Bank.  Tbe  discovery  of  the 
defalcation  came  as  a  complete  surprise  to 
everybody,  and  of  course  presented  a  situa- 
ti<m  which  had  not  been  theretofore  con- 
templated by  either  party.  The  directors 
of  the  trust  company,  feeling  that  the  Scan- 
dinavian-American Bank  would,  on  discovery 
of  the  defalcation,  refuse  to  go  further,  and 
that  in  such  event  the  bank  examiner  would 
Immediately  take  possession,  which  all  were 
anxious  to  prevent  concluded  that  something 
must  be  done  immediately  that  same  night  If 
the  bank  was  to  op«i  in  tbe  morning 
Mr.  Larson  was  Informed  of  the  defalcation, 
and  he  and  a  Mr.  Heltman,  who  had  been 
acting  as  a  broker  in  the  matter  (each  party 
now  asserting  that  he  was  tbe  agent  of  the 
other)  Immediately  called  up  Mr.  Jamoa  ■. 
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Momy  in  Bntte  Iflog-dlBtanoe  tdepbone. 
mnA  ftoqualnted  hln  with  the  altuatton.  The 
parties  are  not  In  accord  as  to  the  nature  of 
fb»  oonTersatlon  had  wltii  Mr.  Murray  over 
lite  tel^hone.  Mr.  Larson  testified  that  be 
told  Mr.  Murray  that  Mr.  Uudeberg  would 
not  purduue  the  stock  nnder  the  conditions 
as  th«y  than  atveared,  and  tiiat  the  Scandl- 
naTlan-Amerlcan  Bank  would  not  proceed 
with  tiie  liquidation.  James  EL  Murray  In 
his  testimoiiy  denies  that  anything  was  said 
In  this  tetepbone  ocmTcnatitni  about  calling 
the  deal  off.  Mr.  Heitnum  testifies  that  he 
taUX  Mr.  Murray  over  the  t^iAione  that  Mr. 
X^arson,  r^resoitins  the  respondent,  was 
hesitatlns^  and  that  Murray  replied:  "I 
he  don't  want  to  go  throu^  with  it,  we 
Uanldate  the  hank  oursetres."  All  agree  that 
James  B.  Murray  In  the  tdephone  conTersa- 
lion  gave  than  no  aatlifcctlon*  and  oomudt* 
ted  hhuself  to  nothing  except  that  he  was 
sorry  to  learn  of  the  addlthmal  trouble. 
XVdlowlng  this  telephone  ctmrasatlon,  the 
bank  examiner  was  called  In  and  met  witSk 
the  directors  of  the  trust  company  early  on 
the  moml^  of  Kovsnber  16^  at  which  meet- 
ing Mr.  Larson  was  present,  and  evre  noUoe 
that  the  SOndlnaTian-Amerlean  Bank  would 
not  cazTy*  out  the  agreonent  ot  the  IStb, 
and  also  the  bank  euminer  advised  all  isree- 
ent  that  he  would  not  permit  that  agreonent, 
which  relieved  the  stockholders  ot  th^r 
double  llabllll7,  to  be  carried  out,  and  they 
would  have  to  perfect  some  other  plan  lmnD&- 
dlately  ot  'he  would  close  the  in8tltuti<m. 
Realizing  the  situation,  the  board  ot  direc- 
tors authorised  Oi»  execution  of  a  new  agree- 
ment with  the  ScanfflnaTlan-Amerlcan  Bank 
which  met  with  the  apftroval  of  the  bank 
examiner,  and  is  as  follows: 

"Tacoma.  Wash.,  Not.  16,  1017. 

"A  special  meeting  ot  the  board  of  directors 
of  the  Bankers*  Trust  Company  was  held  at 
the  <aty  of  Tacoma  on  November  16,.  1017,  at 
the  hour  of  0  o'tdock  a.  m.,  at  which  meeting  all 
of  the  memlwrs  <^  the  said  board  were  present 
and  consented  to  the  holding  of  said  meeting 
and  waived  any  and  all  ootice  thereof. 

"It  was  reported  that  upon  checking  np  the 
books  and  account  of  the  said  bank  that  a 
shortage  of  about  $17,125.00  caused  by  the  de- 
falcation of  the  bookkeeper,  McDonald,  had 
been  found,  and  that  said  McDonald  bad  con- 
fessed thereto. 

"In  view  of  such  shortage,  the  board  after 
diaensslon  recognised  that  the  Scandinavian- 
Ameriean  Bank  of  Tacoma.  Wash.,  could  not 
be  expected  to  carry  out  Its  agreement  here- 
tofore made  to  save  the  etockholders  of  this 
bank  from  sn  assesBmeDt  upon  their  stock  in 
case  the  assets  were  found  lusufGdeot  to  pay 
all  of  its  liabilities,  and,  after  going  over  the 
matter  with  the  bank  examiner,  Mr.  Hanson, 
and  his  deputy.  Mr.  Moore,  and  with  the  offi- 
cers of  the  s^  Scsnffinavian-Amerioan  Bsnk, 
the  following  resolution  was  offered  by  Mr. 
Wright,  aud  seconded  by  Mr.  Danaher,  and 
unanimously  adopted,  to  wit: 

"Whereas  a  defalcation  and  embeszlement  of 
about  $174^.00  of  this  inilatntien's  mon«r 


r.  •'^MUBBAT  761 

bos  been  made  \>j  McDonald,  tiie  bookkeeper; 
and 

"Whereas,  the  ScaudinsTian -American  Bank 
of  Tacoma  refuses  to  gosrantee  to  hidd  the 
stockholders  of  this  bank  harmless  from  any 
liability  as  such,  by  reason  of  such  defalcation; 
and 

"Whereas,  we  hdlere  it  is  (or  the  best  in- 
terests of  all  concerned  that  this  bank  be 
Uauidoted  through  the  SeondinaTian-Ameriean 
Bonk  of  Tacoma,  and  that  the  stodibolders  of 
this  bank  agree  to  guarantee  and  hold  harm- 
less the  said  Seandinavian*Ameriesn  Bank  from 
any  loss  in  its  liquidation  thereof;  and 

"Whereas,  the  said  ScandinsTian-American 
Bank  agrees  to  proceed  to  liquidate  this  bank 
in  case  we  convert  certain  of  our  assets  into 
cash  in  compliance  with  the  terms  and  condi- 
tions of  the  proposed  plan  outlined  in  onr 
minute^  of  Norsmber  13,  1017: 

"Now,  therefore,  be  It  resolved  that,  hi  oon- 
rideratlott  ot  the  said  Scandinavian- American 
Bank  of  Tacoma  taking  over  our  deposits  and 
paying  onr  depositors  and  assuming  and  agree- 
ing to  pay  all  of  onr  contracts  and  engage- 
ments, that  the  liability  of  each  and  every 
one  of  the  stockholders  of  the  said  Bankers' 
Tnst  €!ompany  shall  continue  and  be  in  full 
force  and  effect  until  sufficient  assets  hare  bein 
c<mverted  into  cash  to  meet  tb»  estahUahed  ha- 
biUtiea;  and 

"Be  it  further  resolved  that  the  Bankers' 
Trust  Company  sell,  assign,  transfer,  and  oon- 
v^  to  James  A.  Murray  the  following  describ- 
ed property  for  the  prices  set  opposite  each 
item,  In  conformity  with  his  offer  heretofore 
made  and  outlined  in  our  mlnatw  of  Novem- 
ber 1^  1917,  to  wit: 

Bankers'  Tnnt  Bolldlac^  aop^les  sad 

pem>naltr   I20D.000  00 

Regest  Tbaater  Bulldtng   26,000  00 

U  R.  Uannlng  note  and  menrltlM   17,000  00 

Ttaa  J  strsat  reddenos  propsity   S,SO0  00 

"  pASfiM  00 

"The  porcbase  price  of  said  property  to  be 
as  follows,  to  wit:  Total  seUlng  pric^  |!M6,- 
SOaOO— the  said  James  A.  Murray  to  be  allow- 
ed a  credit  for  the  full  amount  of  his  deposit 
in  Uie  Bankers'  Trust  Comiiany  and  all  ac- 
crued interest  thereon,  amounting  in  oU  to  the 
sum  of  $120,000.00,  to  apply  as  a  part  pay- 
ment on  the  purchase  price  of  said  property, 
the  balance  of  said  purchase  price  to  be  paid 
in  cash  by  said  Jam^  A.  Murray,  or  his  as- 
signs, upon  the  delivery  of  deeds  and  abstracts 
showing  merchantable  title,  said  deeds  and  ab- 
stracts to  be  delivered  to  and  deposited  with 
the  American  Savings  Bank  &  Troet  Company 
of  Seattle,  with  directions  to  deliver  the  ssme 
to  said  James  A.  Murray  or  his  assigns  upon 
the  psyment  of  the  balance  of  the  purchase 
price  herein  specified,  allowing  &  credit  of 
$120,000.00  as  above  mentioned  and  the  balance 
of  the  said  purchase  price,  to  wit,  1125.000.00, 
to  be  paid  in  cash;  and 

"Be  it  farther  resolved  that  J.  7.  Mnrphy, 
as  vice  president,  and  M.  M.  Ogden.  as  secre- 
taiy,  of  this  corporation,  be,  and  they  are  here- 
by authorized,  empowered  ood  directed  to  pro- 
cure the  necessary  abstracts,  make,  execute 
and  deliver  to  the  said  James  A.  Murray,  or  to 
his  assigns,  the  necessary  deeds  of  conveyance 
sad  asrigmnenti  granting,  conveying  and  as- 
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aiSDinff  to  the  said  Jaae*  A.  Ifomr,  or  Idi  u- 

signa,  the  said  described  proper^  free  and 
clear  of  all  incnmbraneeB,  except  as  above 
mentioned,  and  receire  the  purchase  price 
therefor,  the  same  to  be  paid  in  the  manner 
above  specified. 

"The  above  action  was  taken  onder  aatbor- 
fty  T«8t«d  in  the  board  of  directon  by  the 
stodEh<^era  at  their  meeting  held  on  March  17, 
1917. 

"Mr.  J.  O.  HeUman,  representing  Mr.  Jamea 
A.  Morra;,  was  present  at  this  meeting  and 
stated  that  Mr.  Murray's  agreement  to  par- 
chase  the  assets  above  mentioned  would  be  car- 
ried ont  notwithstanding  the  new  dev^f^menta 
hereinabove  mentioned. 

"There  being  no  farther  bneiness,  the  meet- 
ing adjourned.  J.  F.  Morpbj, 
'*Q«o.  P.  Wright. 
"M.  A.  Cole,  , 
G.  Wheeler, 
'*C.  F.  Danaher, 
«*Oii7  B.  Kellr, 
•V.  M.  Ogden, 

"Directors." 

"Appointment  of  Oommitteea,  Nov.  16,  1017. 

"The  chairman  appointed  a  committee  con- 
sisting of  Onj  B.  Kelly  and  H.  M.  Ogden  to 
oMimlt  with  Mr.  Bdmurds,  <tf  the  Northern 
Bank  ft  Trnat  Company  of  Eteattle,  regardhag 
the  Philip  indebtedness,  to  eoaralt  with  the 
prosecuting  attorney,  if  thought  advisable,  and 
to  report  to  the  directors,  aunesting  the  best 
cooru  to  be  taken  in  the  matter.** 

On  the  same  day  that  this  final  agreement 
between  the  banks  was  entered  into  Mr.  Lar- 
son wrote  a  letter  to  the  American  Savings 
Bank  &  Trust  Company  of  Seattle  referring 
to  the  escrow  agreement  for  the  purchase 
of  aiq;>eUaat'B  stodE  by  the  re^wndsnt, 
wbldh,  In  part,  reads  fta  followa: 

"That  alnce  .  the  execution  and  delivery  of 
said  agreement  and  the  deposit  with  yon  In  ee- 
crow  of  the  $14,000.00,  pursuant  to  the  terms 
of  the  agreement,  it  has  developed  that  a  short- 
age in  the  cash  assets  of  the  Bankers'  Trust 
Company  of  $17,125.00  e^sto  and  did  exist  at 
the  time  of  the  making  of  the  agreement  here- 
in referred  to  by  reason  of  the  defalcation  of 
one  of  the  bookkeepers  of  the  Bankers*  Trnat 
Company  by  the  name  of  M(d)onaldt  wbick  tect 
was  onknown  to  til  parties  to  the  agreement 
at  the  time  of  the  making  of  the  same.  There 
may  be  other  defalcations  aa  yet  undiscovered. 

"Since  the  discovery  of  this  defalcation  Just 
last  night  the  hoard  of  directors  of  the  Bank- 
ers' Trust  Company  has  been  in  session  with 
the  state  l>ank  examiner  and  bis  deputy,  and 
resolntiona  have  been  passed  modifying  the 
terma  of  the  vreement  entered  into  whereby 
the  ScantUnavian-American  Bank  of  this  dty 
was  to  take  over  the  liabilities  and  assets  of 
the  Bankers'  Trust  Company  for  the  purpose 
of  liquidating  the  same,  at  wUcfa  meeting  Mr. 
Heftman,  of  this  dty,  the  local  representativs 
of  Mr.  James  A.  Mnrray,  was  present,  repre- 
senting Mr.  Murray. 

"In  view  of  this  changed  condition,  yon  and 
each  of  you  are  hereby  notified  not  to  deliver 
the  cashier's  check  No.  24527  for  $14,000.00, 
dapoalfeed  under  the  tenna  of  the  agreement 


heret^ore  referred  to,  nor  to  IndoiM,  mtfo^ 
ate,  or  oUierwise  dispose  of  the  same  to  Jamas 

A.  Murray  or  to  any  other  person  vriiomso- 
ever  until  further  notice  from  the  undersigned, 
wlUch  will  not  be  given  until  matters  have  been 
satisfactorily  adjusted  in  view  of  the  develop- 
ments herein  referred  to. 

'lours  very  truly,  O.  S.  Larson, 

*Vtnager.- 


Notlilng  having  been  heard  trom  Mr.  Ji 
B.  Mnrray  following  the  lozig-dlstanoe  tste- 
phone  converaatlxm  bad  on  the  ni^t  at  No> 
vember  IS,  Mr.  Larson  on  November  20,  act- 
ing In  btiialf  of  the  respondent,  wrote  Mr. 
Murray  as  follows; 

"This  Is  to  advise  yon  that  last  Thursday 
evening,  the  IBth  day  ^  November,  It  was  dis- 
covered that  the  liabilities  of  the  Bankers* 

Trust  Company  on  inAvidoal  account  had  been 
nnderatated  to  the  amount  of  $17,106.68,  and 
that  there  may  be  other  discrepancies  for  whidi 
no -adequate  provision  has  been  made,  and  that 
this  condition  was  concealed  from  the  said  Jafet 
Lindeberg,  and  that  he  had  no  knowledge  of 
the  same  at  the  time  of  entering  into  the 
agreement  above  referred  to.  Upon  the  dis- 
covery of  this  shortage,  we  served  the  Ameri- 
can Savings  Bsnk  ft  Trust  Company  at  Seattle 
with  legal  notice,  a  copy  of  wUch  we  Indose. 
instrucdng  them  not  to  deliver.  Indorse,  negoti- 
ate, or  in  any  way  dispose  of  the  csshier*s 
check  for  $14,0004)0,  which  they  are  holding 
in  pursuance  of  an  agreement  entered  into 
between  James  A.  Murray  and  Jafet  Linde- 
berg on  November  IStb.  Friday  morning,  No- 
vember 16tb,  the  directors  of  the  Bankers' 
Trust  Con^any,  in  pursuance  of  authority 
vested  in  them  ij  a  stockholders*  meeting  duly 
called  and  held,  turned  over  to  the  Seaadna- 
vian-American  Bank  all  of  the  assets  the 
Bankers'  Trust  Company  for  the  purpose  of 
paying  the  depositors  of  said  bank  by  and  with 
the  approval  of  the  banking  department  of  the 
state  of  Washington,  and  in  addition  guaran- 
teed and  agreed  to  hold  the  Scandinavian- Amer- 
ican Bank  of  Tacoma  harmless  from  way  loss 
In  case  all  of  the  assets  of  ttie  ssid  Bankers' 
Trust  Company  should  prove  of  less  cash  valne 
than  the  established  lisbilities,  contracts,  debts, 
and  deiwsitB  of  the  said  Bankers'  Trust  Com- 
pany. 

"In  view  of  the  facts  as  enumerated  above, 
said  Jafet  Lindeberg  hereby  refuses  to  accept 
from  James  A.  Murray  the  said  1,S1S  shares 
of  the  capital  stock  of  the  Bankers'  Trust 
Company,  and  denies  tiiat  he  is  indebted  to  the 
said  James  A.  Murray  in  any  sum  or  soma 
whatsoever,  and  hereby  demands  the  said 
James  A.  Kfurray  to  order  the  American  Sav- 
ings Bank  &  Trust  Company  at  Seattle  to  re- 
turn to  the  Scandinavian-American  Bank  of 
Tacoma  the  cashier's  check  for  $14,000.00,  now 
held  by  said  American  Savings  Bank  &  Trust 
Company  in  pursuance  of  the  escrow  agree- 
ment between  Jamea  A.  Murray  and  Jafet  lin- 
deberg, dated  November  18. 1911." 

No  response  to  tfal9  lettw  bavlnff  beu 
made  by  Mr.  Murray,  this  action  waa 
brought,  Amending  a  rescission  and  cancel- 
j  latlon  ot  the  agreement  to  purchase  uppA' 
1  lant's  stock,  that  the  casbia'a  clieA  ba  m- 
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turned  to  Uie  Scandiiui ylan- Amertcan  Bank, 
and  that  the  stock  of  th*  Bankm*  Tniit 
Company  be  x^nmed  to  am>eU8nt.  The 
trial  court,  after  hearing  the  evidence,  en- 
tered a  Judgmrat  reedndinc  the  contract  and 
placing  the  parties  in  statu  a«>  u  iwayed 
for,  from  whldL  judgment  this  wpeal  la 
proeetnited. 

Appellant's  principal  contentions  are  that 
there  was  no  mistake  In  a  1^1  sense  Induc- 
ing the  mairfag  of  the  contract  sou^t  to  be 
rescinded;  that  the  agreement  for  the  sale 
of  the  stock  and  the  agreement  for  the  trans- 
fer of  the  bank's  assets  were  tntenrdated  and 
inseparable  parts  of  one  contract,  which  can- 
not be  afflnned  aa  to  Its  benefits  and  rescind- 
ed as  to  ite  burdens. 

[1.  2]  We  think  It  Is  elementary  that, 
where  there  Is  a  clear  bona  fide  mistake  re- 
garding material  facts,  without  culpable 
negligence  on  the  part  «f  the  person  com- 
plaining, the  contract  may  be  sTOlded,  and 
equity  will  decree  a  reedstion.  We  take  It 
that  the  true  test  in  cases  involTlng  mutual 
mistake  of  tact  is  whether  the  contract 
would  have  been  entered  into  bad  there  been 
no  mistake.  Stahi  t.  Schwartz,  OT  Waah,  X, 
ISO  Pac  856;  10  R.  C  Xj.  286-28». 

[3]  We  are  dear  that  there  was  such  a 
mistake  here.  The  agreement  ot  November 
13  for  the  purchase  of  the  stock  was  un- 
doubtedly entered  Into  by  both  parties  In  the 
b^ef  that  the  books  of  the  trust  company 
spoke  the  truth  as  to  Its  assets  and  llablli- 
tles,  and  presumably  the  contract  would  nev- 
er have  been  entered  Into  had  respond^ts 
known  the  true  facts.  The  two  agremeuts, 
the  first  between  appelant  and  respondrat, 
whw^y  the  former  sidd  to  the  latter  his 
8to(ft  in  tbe  trust  company,  and  the  second 
wherry  the  Scandinavian-American  Bank 
took  over  and  liquidated  the  affairs  of  the 
trust  company,  were,  we  think,  separate  con- 
tracts, each  distinct  from  tbe  otlier.  The 
first  agreement  for  the  sale  of  the  stodc  was 
related  to  the  secmd  only  In  the  sen^  that 
the  appelant,  as  the  dominating  stot^oldw 
In  the  Bankers'  Trust  Gompiany,  had  used 
tliat  fact  to  hold  up  tbe  pUui  for  the  liquida- 
tion of  Ita  assets  and  the  payment  (4  Us  ob- 
ligations until  he  had  disposed  of  his  stock, 
and  no  doubt  the  purchase  of  the  stock  by 
respondent  moved  the  asp^lut  to  consent 
to  ttw  agreonent  to  liquidate.  Eowevw* 
the  effect  of  even  this  relationship  was  com- 
pletely lost  upon  the  discovery  of  the  defal- 
cation, and  the  refusal  of  the  Scandinavian- 
American  Bank  to  proceed  with  the  liquida- 
tion contract  as  first  made,  the  giving  of  the 
notice  to  all  concerned,  and  the  substltutli^ 
of  the  new  agreemrait  of  Norembw  16  under 
which  the  liquidation  was  finally  effected, 
which  effectually  rescinded  the  former 
agreement  ^pellant's  agent,  James  SI. 
Murray,  was  promptly  notified  upon  the  dis- 
covery of  the  defalcation,  and  whether  or 
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not  we  accept  the  testlmimy  ot  Blr.  Larson 
and  Mr.  Heltman  to  the  effect  that  he  was 
then  informed  that  Llndeberg  would  not 
purdiase  the  stocdc,  or  that  he  was  hesitat- 
ing, stUl,  as  a  man  &mlUar  with  business 
aflSirs,  he  must  have  known  that  knowledge 
of  this  defalcation  and  the  changed  condi- 
tions would  produce  Its  effect^  and  that  the 
Scandinavian-American  Bank  might,  and 
turobably  would,  refuse  to  undertake  the  liq- 
uidation ot  the  trust  company  under  the 
trams  of  the  agreement  theretofore  made  be- 
tween them,  which  placed  the  liability  caus- 
ed by  the  defalcation  upm  it.  He  had  op- 
portunity* brief,  It  Is  true,  to  wire  directions 
to  the  directors  of  the  trust  company  as  to 
what  should  be  done  under  the  changed  con- 
ditions, but  whether  he  did  so  or  not,  and 
without  regard  to  appellant's  position  as  tbe 
holder  of  the  majority  of  the  stock  of  the 
trust  company,  Its  directors  had  full  legal 
power  and  authoril?  to  manage  and  direct 
its  affairs,  and  must  be  held  to  have  prop 
eriy  entered  into  the  modified  agreement 
made  after  the  defalcation  was  discovered, 
for  the  liquidation,  of  the  trust  company.  The 
second  agreement  made  by  the  directors  of 
the  trust  company  on  November  16  cannot 
be  said  to  be  a  part  of  the  agreement  for 
the  sale  of  the  stock  whldi  was  execufed 
three  days  before,  and  we  see  no  reasoi^  in 
view  of  the  power  of  the  directors  to  make 
the  later  agreement  which  was  entered  into 
after  knowledge  of  the  shortage,  why  the 
former  agreement  between  the  individuals, 
who  are  parties  to  the  cause,  should  now  be 
held  to  be  a  part  of  an  agreement  which  was 
not  even  contemplated  until  two  or  three 
days  after  the  agreement  between  the  Indi- 
viduals was  made. 

Other  points  are  raised  and  discussed  by 
the  appellant,  vritUch,  in  view  of  the  length 
of  this  oplnlcm  we  do  not  consider  it  nec- 
essary to  discuss.  We  are  clear  that  the 
parties  entered  Into  the  agreement  under 
consideration  through  mutual  mistake  ot 
fact,  from  Wiildb  equity  will  relieve,  and 
that  the  contract  between  the  Individuals, 
parties  to  this  suit,  and  the  subsequent  con- 
tract between  the  banks,  by  which  the  af- 
fairs of  the  Bankers'  Trust  Company  were 
liquidated,  were  not  so  related  that  the  per- 
formance of  the  latter  contract  will  prevent 
tbe  rescission  of  the  former. 

The  Judgment  appealed  ftom  wUI  be  af- 
firmed. 

PABKER,  a  J.,  and  MAIN,  MTTCHELU 
BBIDOES,  and  FULLEBTON,  JJ..  concur. 

MACKINTOSH,  J.  (dissenting).  I  can- 
not agree  with  the  majority  opinion  in  this 
case,  one  reason  being  that  the  contract  of 
Llndebwg  ot  November  18  to  purchase  Mur- 
ray's stoA  Id  the  Bankmrtf  Trust  Con^iany 
and  Murray's  contract  with  the  Scandloa- 
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Tlan-Amerlcan  Bank  to  purchase  certain  as- 
sets of  tbe  Bankers'  Trust  Company  were,  as 
testified  to  by  every  witness  In  the  case,  In- 
separable parts  of  one  general  agreement, 
and  that  Murray  cannot  be  held  to  his  bar- 
gain to  assume  the  burdens  and  at  the  same 
time  be  denied  the  benefits.  Llndeberg  him- 
self testified  that  the  agreement  was  made 
by  him  to  assist  the  Scandinavian-American 
Bank,  1q  which  he  was  a  large  stockholder, 
and  that  his  agreement  to  purchase  Murray's 
stock  and  the  purchase  by  the  Scandinavian- 
American  Bank  of  the  Bankers*  Trust  Com- 
pany, which  involved  the  purchase  in  turn 
by  Murray  of  certain  of  the  Bankers'  Trust 
Company's  assets,  were  parts  of  one  transac- 
tion. He  testffled: 

"I  would  not  have  cared  to  purcbase  the  stock 
without  getting  the  assets.  The  purchase  of 
the  stock  and  Uie  delivering  of  the  assets  went 
together  naturally." 

This  court  has  already  beld.  In  conformity 
with  the  general  rule,  that  a  party  cannot 
ratify  one  part  of  a  contract  which  la  bene- 
ficial to  his  Interest,  and  disaffirm  that  part 
which  does  not  result  In  bis  benefit;  that  the 
rescission  must  be  totaL  Seattle  Nat.  Bank 
T.  Powles,  33  Wash.  21.  73  Pac.  887.  On  No- 
vember 16,  after  the  discovery  of  the  Mo- 
Dolald '  shortage.  Undeberg  and  the  Scan- 
dinavian-American Bank  did  not  elect  to  re- 
scind, but  In  the  absence  of  Mnrxay,  or  any 
one  acting  in  his  behalf,  tliey  agreed  to 
changes  In  the  contract  between  the  Bankers* 
Trust  Company  and  the  Scandinavian- 
American  Bank  which  did  not  modify  the 
agreement  of  Murray  to  take  op  the  unliquid 
assets  of  the  trust  company,  and  by  No- 
vember  20  the  Scandinavian-American  Bank 
had  proceeded  with  the  acqoisition  of  the 
Bankers*  Tmat  Ginnpaiiy's  assets,  which  in- 
cluded $125,000  la  catth  which  Murray  then 
Iiad  on  deposit  in  that  institution,  and  had 
obtained  posseeslon  of  the  deposit  at  Seattle 
of  Murray's  additional  sum  of  $112,000  to 
complete  the  purchase  of  tba  assets  of  the 
Bankers'  Trust  Company,  and  all  this  money 
was  received  by  Undeberg*s  Institution  be- 
foBe  Murray  was  u^ed  of  the  changed 
anant^oit  of  November  16.  The  sum 
total  <^  tbe  transaction  is  that  Murray  has 
paid  out  $245,500  In  cash,  and  In  exchange 
therefor  has  re(»Ived  unliquid  assets  of 
the  Bankers'  Tnat  Company  under  a  modi- 
fied agreement  ot  wUch  Murray  was  not 
advised,  and,  according  to  the  majority 
oplnlcm,  Oie  other  parties  to  the  contract 
now  have  a  right  to  refuse  to  carry  out  the 
agreement  to  buy  Murray's  stock  for  the  snm 
of  $14,000,  which  was  a  part  of  the  consid- 
eration to  pass  to  Murray  in  exchange  for 
hla  agreement  to  take  up  the  tmst  company's 
assets. 

Furthermore,  the  mistake,  If  any  there  be, 


which  the  majority  opinion  holds  Is  sufficl»it 
to  Justify  a  rescission,  Is  not  such  a  mistake 
as  would  cause  that  result  to  tcXlow.  There 
is  no  question  of  rescission  on  the  ground 
of  fraud  as  fraud  Is  expressly  disclaimed. 
The  only  mistake  tliat  is  alleged  is  the  lack 
of  knowledge  as  to  a  fact  which  might  have 
bad  some  bearing  m  the  making  of  the  con- 
tract Although  Undeberg  mU^t  not  liave 
entered  into  the  contract  had  he  known  of 
this  shortage,  Murray  certainly  would  have 
made  the  contract  had  he  known  of  tbe 
shortage.  Hie  common  lack  of  knowledge 
la  not  a  mutual  mistake  so  far  as  the  law  Is 
concerned.  As  was  said  In  Borden  v.  Rich- 
mond, efc.,  By.  Co.,  118  N.  C.  670,  18  S.  E. 
392,  87  Am.  SL  Rep.  633: 

"A  nnUateral  error  does  not  avoid  a  con- 
tract," 

And,  even  though  there  may  be  exceptions 
to  this  rule,  as  was  stated  In  Bibber  v.  Car- 
viUe,  101  Meu  68,  68  AtL  80S,  US  Am.  St. 
Bep.  303: 

"While  a  coart  of  equity  may  decree  ttie 
rescission  of  a  contract  for  a  mistake  which  is 
unilateral,  the  power  should  not  be  exerdsed 
against  a  party  whose  oondoet  has  in  no  way 
contributed  to  or  induced  the  mistake,  and 
who  will  obtain  no  nncoasdonaUe  advantace 
thereby." 

There  being  no  fraud  In  the  case,  no  mu- 
tual mistake,  and  no  mistake  whlA  induced 
Murray,  who  has  secured  no  unconscionable 
advantage  by  reason  of  the  contract,  to  make 
tbe  contract,  a  court  ot  equity  will  not  re- 
scind. 

For  the  reasons  stated,  I  dlssrat 
HOLOOMB  and  HOTBT,  33^  oonciir, 


STEVENS  V.  8WEITZER  et  aL 

•     (No.  16652.) 

(Supreme  Court  of  WasUngtOD.  Nov.  I,lft2l.) 

1.  Vendor  aad  pnroliuar  V— Jw  It 
boaad  to  show  the  laad  he  own  u4  baiatf- 

'  arles  thereof  under  penalty  9t  danage*  ar  ao- 
tfoB  for  rescission. 
One  undertaking  to  show  his  land  to  a  pro- 
spective purchaser  is  bound  to  show  the  land  he 
owns  and  the  boundaries  thereof,  under  penalty 
of  responding  in  damages  or  to  an  action  for 
resdssioQ,  and  cannot  evade  responsibUity  by 
contending  that  he  did  not  know  its  exact  loca- 
tion and  undertook  to  procure  agmts  to  point 
out  his  own  land. 

2.  Hnsband  asd  wife  «»22I— Conplalat  for 
■  resdssloii,  alleging  plaintiff  married  but  owa- 

Ing  land  la  bit  own  right,  bald  aot  daaarra- 
ble. 

Under  Rem.  Code  1015,  t  092S,  every  mar- 
ried person  may  acquire,  Ih^  enjoy,  and  dis- 
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pose  of  propertT  and  Rue  and  be  mied  as  if  im- 
married,  ao  that  a  complaint,  in  an  action  for 
nadBiioii  of  a  ■>!«  of  land.  aUegtais  tbat  plain- 
tiff is  married,  bat  pleading  as  a  condoriMi 
■aw  tbat  he  owned  the  land  In  hia  own  risht,  la 
not  aahjeet  to  demnrrer  becanaa  Ua  wife  was 
not  made  a  party. 

Department  2. 

Appeal  from  Supoiw  Court.  OroTB  Hait>or 
County;  Geo.  D.  Abel,  Jad^. 

Action  by  J,  A.  Stevens  against  Lydla 
Sweltzer  and  husband.  Judgment  for  plain- 
tiff, and  the  defendants  appeaL  Affirmed. 

J.  A.  Hntcheeon,  of  Vontesano.  tar  appel- 
lants. 

El.  S.  Arey,  of  Elma,  tor  respcmdent. 

HOIiCOMB.  J.  Under  the  Issttes  Of  fact 
pleaded  In  this  case  the  tacts  shown  upon 
the  trial  amply  Justly  the  decree  of  rescia- 
giOD.  Tbore  was  an  exdiange  of  pn^rties, 
and  representations  by  ai^Uants  that  their 
lands  were  well  tlmb^ed,  and  they  under- 
took to  point  out  th^r  lands  and  the  timber 
to  respondent,  bat  pelted  out  a  different 
tract,  an  adjoining  40  to  the  one  owned  by 
ai^iellants,  tbe  oioe  pointed  out  being  weU 
timbered,  while  tbe  <me  owned  by  appellanta 
bad  but  Uttle  or  no  valuable  timber  upon  it 

[1]  Where  a  party  undertakes  to  show  his 
land  to  a  proflgpectlTe  purchaser  be  la  bound 
to  show  the  land  he  owns  and  the  bounda- 
ries thweof  if  required,  und^  penalty  of  re- 
q»ndli^  in  damages  or  to  an  action  for  re- 
adsaion.  Freeman  t.  Oloyd,  48  Wash.  607, 
86  Pac:  1061;  Sbav  t.  CNt^,  46  Wash.  96, 
8S  Pac.  Ill ;  Bradford  t.  Adams,  73  Wash. 
17,  m  Fac:  448;  WarrUle  on  Vendors  (2d 
Ed.)  906. 

Nor  can  the  vendor  evade  responsibility  by 
contending  that  he  did  not  himself  know  the 
exact  locatlcm  of  his  own  land,  and  that  he 
underto<A  to  procure  agents  to  i>oInt  out  his 
own  land.  Furtbermore,  there  is  evidence  in 
this  case  juatlfiing  the  belief  tbat  ai^ellanta 
Sweltzer  did  know  that  the  lands  pointed 
out  belonged  to  a  relative,  and  did  not  be- 
long to  appellants. 

12]  Appellants  contend  tbat  their  demurrer 
to  respondent's  complaint  npMi  the  ground 
that  there  was  a  defect  of  parties  plaintiff,  in 
that  Eva  J.  StevQis,  wife  of  the  plaintiff, 
should  be  a  party  thereto,  should  have  been 
sustained,  and  that  the  court  erred  in  over- 
ruling the  same. 

Respcmdent,  in  his  complaint,  alleced  that 
be  Is  the  husband  of  Eva  J.  Stemm^  but  that 
he  owned  in  hia  own  right  the  proporty  which 
was  to  be  ezdianged.  This  manner  of  al- 
leging ownership  la  pleading  a  condualtu 
of  law,  but  it  haa  always  been  held  to  be 
cuBtcniaEy  and  suffldent  as  an  allesation  of 


ownendilp  without  deralgning  title,  in  the 
absence  of  a  motion  to  make  more  definite 
and  certain.  Hestor  v.  Stlne,  46  WasbL  469, 
90  Pac.  691;  Freeburger  v.  Caldwell,  6 
Wash.  760,  32  Pac.  732.  And  we  have  held 
that  the  proper  remedy  where  the  ownership 
Is  so  pleaded  is  by  a  motion  to  make  more 
d^nite  and  certain.  Elania  v.  Halverson,  28 
Wash.  779,  63  Pac.  649.  Tbe  statute,  section 
0025,  Bem.  Code^  gives  the  right  to  vrerj 
married  p^aon  to  acquire,  hold,  enjoy,  and 
dispose  of  ev«y  species  of  property,  and  to 
sue  and  be  sued  as  if  unmarried.  There 
was  no  error  In  overruling  the  demmrer. 

Appdlants  also  claim  tbat  the  coart  erred 
in  doiying  their  motion  for  secnxl^  for  costs. 
Even  if  erroneous,  this  denial  woite  no  harm 
to  appellants,  and  is  therefore  not  prejudi- 
cial. ' 

Judgment  a^med. 

PABKBB.  a  J.,  and  MAIN,  UAOWN- 
TOBH,  and  BOTBT,  JJ.,  eoxar. 


STATE  ax  rel.  SILVER  LAKE  RY.  &  LUM- 
BER CO.  V.  PUBLIC  SERVICE  COMMIS- 
SION OF  WASHINGTON  et  al.  (No.  166I91.)* 

(Supreme  Goort  of  Waahlngton.  Nov.  6, 1821.) 

1.  Carriers  9=»4— Whether  cerporatlon  Is  oom- 
noB  oarrler  one  of  taot  to  be  datermlaed  by 
•aarts  en  avltfeaoa. 

Tbe  disputed  qneation  of  whether  a  corpo- 
ration Is  a  oommoa  eafrier  JMd  one  of  Au!^  Co 
be  determined  by  tbe  eonrta.  on  tiie  evldeaee. 

2.  Carriers  «=»4— Whether  eorporatloa  la  oom- 
mon  carrier  determlaed  by  what  It  does,  sot 
by  Its  charter. 

Whether  a  corporation  is  a  common  carrier 
is  not  conduded  by  the  fact  that  its  charter 
gives  It  tbe  power  of  such  a  carrier,  but  is  to 
be  determined  by  wbat  It  does. 

3.  Carriers  <  I  That  a  oorporatloa  had  fled 
petition  to  cosdema  abowls^t  was  a  oonsioa 
carrier  aot  oonduslve  relaflte  to  duty  to  ac- 
cept freight. 

That  a  corporation  in  a  petition  to  con- 
demn land,  which  It  got  hj  purchaee,  without 
proseciitingr  the  action  to  judgment,  alleged 
facts  showing  It  to  Ik  a  common  carrier,  is  not 
condasive  of  It  being  such,  relative  to  its  doty 
to  accept  freight  for  carriage. 

4.  Carrlera  «=>4— Under  facta,  railway  and 
lumber  company  not  a  oommoa  carrier. 

Facts  relative  to  purpose  of  organization  of 
a  railway  and  lumber  company.  Its  road  as  eon- 
Btmcted,  its  equipment,  and  the  buainess  car- 
ried on  b7  it,  held  to  show  that  it  nerer  sifl- 
vanced  beyond  tbe  status  of  a  private  carrier, 
and  so  was  not  obliged  to  receive  a  a  dbnmon 
carrier  logs  for  transportation. 


^ssPoT  Other  esMS      tame  topic  ind  KST-NUIIBER  in  all  K«r-Nuiab«r«d  Dl^eaU  and  Indaxea 

*ReliearlBK  denl«d  December  SO,  UtL  /""^  _  _  ,^  I 
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Department  2. 

Appeal  from  Sup^w  Court,  Tbonton 
County ;  John  M.  Wilson,  Judge. 

Al  instance  of  the  Tenino  Lumber  Company, 
the  Public  Service  Commlsdon  tit  Waahlngton 
made  an  order  declaring  the  Silver  Lake 
Railway  &  Lumber  OcHapany  a  common  car- 
rier, and  requiring  it  to  act  as  such.  On  writ 
ot  review,  on  relatl<ni  of  the  Railway  &  Lum- 
ber company,  the  order  waa  affirmed  by  the 
superior  court,  and  relator  api>eals,  the  Di- 
rector of  PuUlc  Worka.  the  Supervisor  of 
Transportation,  and  the  Supwvisor  of  Public 
irtllltles  of  Washington  being  made  substltate 
def  aidants  and  respondents.  Reversed,  and 
(Wder  set  asldek 

WSler,  Wilkinson  &  Miller,  of  YaneoTEvert 
for  appellant 

lindsay  L.  Thompson  and  Raymond  W. 
QUEord,  both  of  Olympla,  for  respondents. 

HOTET,  J.  This  is  an  appeal  from  a  judg- 
ment  of  the  superior  court  of  Thurston  coun- 
ty affirming  an  order  of  the  Public  Service 
Conunlaslon  declaring  the  relator,  Silver  Lake 
Railway  &  Lumber  C(Hnpany,  a  common 
carrier,  and  directing  It  to  "operate  Its  line 
of  railway  by  tranqiortlng  freight  upon  ea<3x 
schedules  and  upon  Bodx  days  as  may  be  «Sf 
proved  by  the  Commis^on." 

There  Is  little  convict  In  the  testimony,  and 
the  facts  are  substantially  as  follows:  The 
relator  was  incorporated  imder  the  laws  of 
thl«  state  in  the  year  1003  as  a  railway  com- 
pany. Its  diarter  ctmtains  the  broad  powers 
of  a  common  carrier  railway  company.  The 
corporation  was  formed  and  the  railway  built 
for  the  purpose  of  conveying  a  large  amount 
of  logs  owned  by  the  Incoiporators  &om  the 
woods  to  the  Cowlitz  river,  whwe  the  logs 
are  dumped.  This  terminal  point  la  about 
one  mile  frtHU  Castle  Hodi,  and  the  railway 
as  now-  constructed  runs  about  six  or  aeveo 
miles  further  to  Silver  Lake,  which  is  In  the 
midst  of  the  timbered  area  owned  by  the  In- 
corporators of  the  railroad.  The  road  was 
built  purdy  as  a  logging  railroad.  It  has  a 
maximum  grade  In  excess  of  4  per  cent,  and 
includes  curve^j^s  great  as  29  d^rees.  Its 
equiiHnent  consists  solely  of  log^ng  trucks 
and  one  40-ton  loc<HQOtlve  for  t^e  hauling  of 
the  same.  It  has  no  stations,  has  never 
published  any  tariffs,  and  has  never  sought 
business  from  others  nor  held  itself  out  as 
desiring  the  same.  The  country  is  sparsely 
settled,  and  while  tbere  is  a  wagon  road  fol- 
lowing the  general  line  of  the  railway.  It  is  at 
times  difficult  of  passage,  and  the  railway 
company  has  carried  a  small  amount  of  mer- 
chandise for  other  persons,  for  whldi  service 
it  has  at  times  made  a  charge,  and  at  other 
times  has  rendered  the  service  without  charge, 
The  charge  made  has  never  been  under  any 
fixed  schedule,  and  has  never  been  compensa- 
tory nor  sufficient  in  amount  to  have  justified 
die  rendition  of  the  service  if  ttiat  were  tba 


sole  iMirpoae  of  the  railway.  The  operation 
of  the  railway  baa  been  entirely  depoident 
upon  the  requirements  of  the  railway  com- 
pany, and  whm  the  market  for  its  logs  was 
Inactive,  it  has  not  been  operated.  At  one 
time  the  railway  was  not  operated  for  a  pe- 
riod of  18  months,  and  it  bad  not  been  operat- 
ed, for  soma  we^  at  the  time  the  hearing 
waa  had.  ' 

It  was  found  by  the  Commlsrion  that  the 
relator  operated  as  a  conunon  carrier  for  a 
number  of  years  after  its  incorporation,  and 
held  its^f  out  to  the  public  as  a  common 
carrier.  In  our  opinion  this  finding  is  not 
Justified  by  the  testimony  in  this  case,  and 
the  character  of  its  operetlOD  does  not  seem 
to  have  differed  during  that  period  from  that 
of  later  years. 

In  the  year  1908  the  relator  bron^t  an 
action  seeking  to  condemn  certain  land  which 
It  required  for  Its  r^t  of  way,  and  In  Its 
petition  alle^d  facts  showing  It  to  be  a  com- 
mon carrier  and  as  such  entitled  to  the  rl^t 
of  eminent  domain.  This  action  waa  never 
prosecuted  to  Judgment  but  the  relator  paid 
to  the  owners  of  the  land  the  full  price  which 
they  demanded  for  the  same,  and  secured 
their  title  in  that  manner. 

The  service  heretofore  rendered  by  the 
relator  to  other  persons  consisted  chiefly  of 
transportation  of  merchandise  needed  by  a 
store  opwated  near  Silver  Lake,  the  custom- 
ers of  whldi  were  principally  the  emi^oyees 
of  the  railroad.  For  a  short  time  it  transport- 
ed shingles  tor  one  of  Its  stockholdws,  and 
at  other  times  has  carried  isolated  shipments 
of  machinery,  and  in  one  month  transported  a 
targe  amount  ot  gzavd  fin:  the  county  com- 
missionm  for  the  puxpoee  of  repairlnc  a 
hl^way.  It  has  never  tnuuvorted  I09  for 
other  persona 

The  respondent  Tenino  Lumber  Company 
has  acquired  opdons  on  sune  30,00(M)00  feet 
of  timber,  and  desires  to  have  the  rdator 
compelled  to  carry  out  its  logs. 

[1]  At  the  outset  the  Question  la  raised  as 
to  the  power  of  the  Oommisdra  to  declare  a 
corporation  a  comjnon  carrier  If  that  tact  la 
disputed,  and  we  are  asked  to  jmtm  Vfian  the 
effect  of  such  an  order. 

In  most  of  the  cases  heretofore  decided  by 
thls  court,  the  corporatl<ma  involved  have 
been  confessedly  public  service  corpora tiooa, 
and  we  have  held  that  the  orders  of  the  Ooro- 
mtsslon  relative  to  them  are  presumed  to  be 
within  the  bounds  of  reasonableness;  and 
imless  the  contrary  clearly  appears  the  saiiM 
will  stand.  Great  Northern  By.  v.  Railway 
Convnlsslon,  60  Wa^.  218,  110  Pac. 

In  our  opinion  the  question  of  the  dtarae> 
ter  of  the  corporation  is  one  of  fact,  and  most 
be  determined  b?  the  courts  upon  the  ev- 
idence presetted  in  the  record.  In  the  case 
of  Gushing  V.  Whiter  101  Wash.  173,  172  Pac 
229,  L.  R.  A.  1018F,  46S,  the  question  of  tb« 
character  of  the  corporation  waa  determined 
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by  tho  court  npon  tbe  evidence,  and  tbe  «fflect 
to  be  given  to  tlie  flndlnc  <a  tha  OonuniBdon 
was  not  discBsaed.  In  Anodated  Pipe  Line 
Go.  r.  Bailroad  OommlsBion  of  Oftltfrania, 
178  CU.  618,  lee  Pftc.  68,  the  8iipx«iii0  Ooart 
of  OBUfwnia  In  answering  tbe  contratton 
tbat  ttie  dedaratlon  «C  tbe  Legtrtaton  of  tbe 
charactw  ef  a  carrier  would  make  It  a  com- 
mon carrier  IrrespectlTe  of  tbe  facts,  says: 

"Indeed.  Buch  legislatioii,  if  attempted,  would 
have  been  fctile,  since  tmder  tlie  Fourteenth 
Amendmeiit  o{  the  federal  Constitution  do  state 
shall  deprire  any  person  of  property  wHhont 
doe  procMs  of  law,  and  to  take  or  devote  pii- 
Tate  property  to  pnbUe  nee  iriOont  fompenaa- 
tlon  la  svdi  derivation.** 

In  Prodncen^  Transp.  Go.  v.  Ballroad  Oom- 
mlBslon  of  Gallfonila,  251  U.S.  228,  40  Bap. 
Ct  132,  04  U  Sd.  238,  tbe  Snpreme  Oouit  of 
tbe  Dnlted  States  aald : 

"It  !b,  of  course,  true  that  if  the  pipe  line 
waa  coDStmeted  solely  to  carry  oil  for  particu- 
lar producers  under  etricUy  private  contracts, 
and  never  was  devoted  by  its  owner  to  public 
me,  that  la,  to  csrrylDg  for  the  public,  tbe  aUte 
coold  cot,  by  mere  legislative  flat  or  by  any  rey- 
olating  order  of  a  Gommiaaion,  convert  It  Into 
a  public  utility  or  make  its  owner  a  common 
carrier;  tor  that  would  be  taking  private  prop- 
erty for  public  use  without  5ust  compensation, 
which  no  state  can  do  consistently  with  the  due 
process  of  law  danae  of  the  Foarteentii  Amend- 
ment** 

A  long  Une  of  cases  are  dted  In  simiwrt  of 

this  atatetnent 

[]]  We  come  now  to  Ibe  qnestl(m  of  tbeef- 
fect  to  be  given  to  tbe  deelaratlwa  of  the  <^r- 
ter.  Respondents  cite  section  211  of  Wyman 
oq  Public  Service  Corporations,  in  whlrfi  gen- 
eral langnage  la  naed  to  the  effect  tbat  a  cor- 
poration is  botind  by  the  recitals  in  Ita  char- 
ter. We  have  examined  all  the  cases  cited 
In  tbe  note  to  this  section,  and  none  of  them 
meet  the  present  sltoation.  Where  a  corpora- 
tion enters  upon  a  Uae  of  ccmdnct  prescribed 
by  Its  ctiarter.  It  Is  held  to  full  performance^ 
tmt  there  are  doubtless  many  coiporauone 
operating  nnder  charters  containing  an  eno- 
mmition  of  powers  which  they  have  never 
.  Bonght  to  exercise.  In  oar  opinion,  while 
theee  declaradons  are  the  Jnetiflcatloa  for 
the  acts  that  the  corporation  afterwards  does, 
and  are  binding  up<»i  the  corporation  for  any 
line  of  action  which  It  undertakes  In  accord- 
ance therewith,  tbey  are  not  In  themselves 
the  sole  criterion  by  which  the  position  of  the 
cori>oratlon  may  be  Judged.  What  really 
fixes  tbe  status  of  the  corporation  la  what  It 
does  rather  than  what  It  says. 

*Vht  answer  to  that  qneation  does  hot  de- 
pend npon  whether  ita  charter  declares  it  to  be 
a  common  carrier  nor  upon  whether  the  state 
of  incorporation  considers  it  such;  but  npon 
what  it  doea."  United  States  v.  Brooklyn  East- 
em  District  Terminal.  249  U.  S.  293,  39  Sup. 
Ct  289,  68  Lu  Bd.  018,  and  cases  dted. 


See^  also,  Btldal  T<ril  Lnmberlng  Co.  t. 
J<Ainson,  80  Or.  209,  46  Pac  m  34  L.  R.  A 
868,  80  Ant  St  Rep.  818;  Apex  Transp.  Co. 
T.  6arbade,.82  Or.  682.  62  Pac.  673,  S4  Pac 
867,  882,  62  Ii.  B.  A  618. 

This  court  In  State  ex  tA  Harris  v.  Super* 
rior  Court,  42  Waab.  660,  85  Paa  666,  5  L.  B. 
A  (N.  8.)  072,  7  Ann.  Gas.  748,  has  recog- 
nised tbis  Hfflnclple : 

'The  courts  are  not  confined  to,  and  It  Is  not 
to  be  tested  exclusively  by,  tbe  description  of 
those  objects  and  purposes  as  set  forth  In  the 
artides  of  association,  but  evidence  aliunde, 
ahowing  the  actual  basineas  proposed  to  be  con- 
dneted,  may  bo  eonaldored.** 

[1]  The  tact  that  tbe  relator  brooght  an 
action  seeking  to  condemn  land  for  a  right  of 
way  and  tbe  statemcBte  made  In  Its  petttlon 
(ber^or  arot  Uko  the  statements  In  Itn  artl^ 
des  of  Incorporation,  evidence  to  be  omdder- 
ed  In  oonalderlng  Its  status,  bnt  are  not,  In 
our  opinion,  sufficient  In  themselves  to  estab- 
lish a  status  vblcb  was  In  tmtb  contrary  to 
the  facts. 

[4]  The  facts  as  sbomi  In  tbe  record  In  oar 
opinion  conclusively  establUh  tbat  tbis  cor^ 
poratlon  never  advanced  beyond  Oie  status 
at  a  private  carrier.  In  Gushing  r.  Wbtte, 
supra.  Judge  Webster  has  set  out  tbe  text  of 
a  great  many  anUiorltleB  apon  this  siAJect 
and  It  seems  hardly  necessary  to  restate  them 
here,  and  we  will  confine  onneives  to  the  dls- 
cnsdcHi  of  some  of  the  authorities  wblcd  we 
coDslder  pertinent  to  ttila  particular  case. 
The  undisputed  evidence  is  to  the  ^ect  tbat 
the  relator  waa  oq^aniaed  for  the  purpose  <tf 
gating  out  ttmbor  owned  by  the  persons  o^ 
ganldng  It,  and  tbat  Is  the  only  bualnesi 
wbisSi  It  has  ever  followed  as  a  business.  Its 
transportation  of  articles  for  otbers  wbtte  It 
made  no  cbarge  would,  ot  course  not  diange 
the  status,  and  the  fkct  that  did  make 
charges  In  other  tnstanoee,  which  were  In  ev- 
ery Instanoe  less  than  tbe  cost  of  tbe  service 
rendered,  ml|^t  be  considered  as  bringing 
these  acts  within  the  gxntnltons  class,  and, 
as  defined  In  1  Moore  on  Oarriers,  p.  2,  would 
constitute  tbe  railroad  a  private  carrier  so 
far  as  these  acts  are  c(mo«rned. 

The  finding  of  the  Oommlsslon  Is  Oiat  tbe 
logs  transported  by  the  railroad  for  Itself,  if 
charged  for  at  customary  rates,  will  equal  In 
value  ¥46,000  per  annum,  while  the  total 
sums  realised  from  the  diargea  made  other 
pers(»ui  did  not  average  more  than  about 
$170  per  year,  and,  while  the  size  of  the  bust- 
ness  Is  not  In  Its^  sufficient  to  absolve  tbe 
carrier  of  Its  position  of  common  carrier,  yet 
the  fact  that  the  business  has  been  so  con- 
ducted for  so  many  years  along  this  Une  Is 
persaaslve  evidence  that  the  relator  neither 
Intended  to  be  nor  hdd  itself  oat  to  be  a 
comm(m  carrier.  The  evidence  Is  clear  that 
the  road  Is  not  now  equipped  for  the  carrying 
on  of  a  general  freight  business.  Its  lodging 
tnidUy  wben  loaded,  aggregate  about  80,000 
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pounds  In  weigbt,  while  the  loaded  standard 
railway  car  Is  about  douUe  this  weight  Its 
trade  Ifl  laid  with  rails  whlcb  In  no  instance 
are  more  tlian  40  pounds.  Its  grades  and 
carves  are  exc^sive  for  those 'of  ordinary 
railway  business.  When  It  operates  its  entire 
equipment  is  now  utilized  in  its  own  business, 
and  to  require  It  to  undertake  the  transporta- 
tion which  is  tendered  In  this  case  would 
require  clear  evidenee  of  its  legal  obligation 
so  to  do,  and,  in  our  opinion  this  is  not  sup- 
plied by  the  record  In  this  case. 

The  Judgmait  of  the  superior  court  of 
Thurston  county  is  rerersed,  and  the  order 
of  the  Public  Service  Commission  heretofore 
made  set  aside. 

Relator  will  recover  costs. 

PARKEH.  O.  J.,  and  MAIK,  HOLOOMB, 
and  UAOKINTOSB;  J  ooBcor. 


ROGERS  V.  SAVAGE  et  ax.   (No.  I6i58.) 

(Supreme  Court  of  Washinston.    Nov.  16, 
1921.) 

1.  Appeal  aad  error  «=>346(l)— Void  graat  of 
»w  trial  saspendi  time  for  appeal. 

An  order  setting  aside  a  judgment  and 
granting  a  new  trial,  which  was  void  because 
beyond  the  power  of  the  court,  BUspended  the 
right  of  or  reason  for  an  appeal  from  the  judg- 
ment, and  therefore  euapended  the  time  within 
which  the  appeal  must  be  taken  under  Rem. 
Code  191S,  S  1718.  so  that  the  party  against 
whom  the  judgment  was  rendered  could  ap- 
peal therefrom  within  tlie  statntoiy  time  after 
reveraal  of  the  void  order. 

2.  Pleading  «s»l93(6)— Complaint  htU  demar- 
rable  for  alleging  slander  and  aasanlt  ud 
battery  In  sajne  ooant. 

An  amended  complaint  diarpng  that  de- 
fendant assaulted  an^  struck  plaintiff,  and 
while  so  doing  falsely  and  malictonsly  spoke 
of  her  certain  defamatory  words,  was  subject 
to  demurrer  tor  alle^ng  In  the  same  count  a 
cause  of  action  for  assault  and  battery  and  one 
for  Blander. 

En  Banc. 

Appeal  from  Superior  Court,  King  Oountjr; 
John  L.  Corrlgan,  Judge. 

Action  by  Ada  M.  Rogers  against  John  B. 
Sarage  and  another.  Jndgmoit  for  the  plain- 
tiff, and  dotaidants  ai^^eaL  Revised,  with 
directions  to  nutalB  tbe  defoidants'  dannr- 
ror. 

Plies  St  Halvenitadt,  of  Seattle,  for  appd- 

lants. 

Tan  C.  Orlffln,  of  Seattle,  for  respondent 

t 

MACKINTOSH,  J.  This  case  was  before 
ibis  court  on  a  prior  appeal  tor  the  plaintiff 
from  an  order  of  the  trial  court  vacating  a 


Judgment  entered  by  the  derk  on  Oie  verdict 
of  the  jury,  and  granting  a  new  trlaL  Roger* 
T.  Savage,  112  Wash.  246,  192  Pac.  13.  It 
was  there  bdd  that  the  record  failed  to  show 
any  order  or  instruction  by  the  court  direct- 
ing the  clerk  not  to  enter  a  Jodgment  on  tike 
verdict ;  that  the  Judgment  was  prapaly  en- 
tered by  the  cleric  on  the  verdict,  In  accord- 
ance with  the  mandate  of  the  statute  (Rem. 
Code  431),  and  the  trial  court,  having  regular- 
ly denied  the  motion  for  Judgment  non  ob- 
stante veredicto  and  a  motim  for  a  new  trial, 
could  not  thereafter  recimsider  the  motion  t<x 
a  new  trial,  grant  the  same,  and  direct  tbe 
Jodgment  to  be  aet  aaide.  Tbe  ordi»  of  fliis 
court  was: 

"Reversed  and  remanded  to  tlie  trial  court, 
with  direction  to  set  aside  the  order  granting 
the  respondent's  motion  to  set  aride  the  Judg- 
ment,  and  also  to  set  adde  the  order  of  De- 
cember 18,  1919,  vacating  and  setting  aside 
the  order  of  November  7,  1919«  denying  tbe 
motion  for  a  new  trial." 

The  trial  court  complied  with  the  ruling  of 
this  court  upon  the  going  down  of  the  re- 
mittitur, and  set  adde  both  orders  on  Septem- 
ber 25,  1900,  and  thraeafto',  on  October  4. 
1920,  the  defendants  gave  notice  ot  ai^eal  to 
this  court  from  the  original  Judgment,  whldi 
was  entered  by  the  cleric  on  November  7, 
1919. 

The  plalnttflai  respondents  here,  moved  to 
dismiss  the  appeal  because  not  taken  wltbin 
the  statutory  time  teom  the  renditioa  of  the 
Judgm^t  appealed  from.  Tbe  defendants, 
appellants  here,  first  omtend  tliat  Ote  prior 
dedalon  at  tbia  case  bas  been  overruled  by 
thin  court  In  Bndd^  v.  HariKns,  ISO  Pac 
2S0,  bat  In  that  case  the  record  deaiiy  shown, 
and  this  court  found,  that  the  trial  court  In- 
structed the  clerk  to  withhold  the  entry  of 
the  Judgment  on  the  verdict  until  Its  further 
order;  hence  tiie  two  cases  axe  deuly  dis- 
tingnlshable. 

{1]  It  la  next  contoided  fliat,  tiie  Judgment 
of  the  trial  court  eettiog  aside  the  Jndgmoit 
entered  by  the  court  having  been  annulled  by 
this  court  on  ai9)eal,  the  statutory  time  for 
appeal  from  the  first  Judgment  begins  to  ran 
only  from  the  time  the  decision  of  this  court 
becomes  effective.  Tlie  statute  (Rem.  Oode, 
I  171S)  provides: 

"In  dvil  actions  and  proceedings  an  appeal 
from  any  final  judgment  must  he  taken  within 
ninety  days  after  the  *  *  *  entry  of  such 
final  Judgment" 

And  it  would  seem  at  first  thought  that  tbia 
is  conclusive,  though  to  so  construe  the  stat- 
ute would  work  great  hardship  In  such  a  case 
as  this,  because  the  appellanta,  who  were 
the  Judgment  debtors,  would  be,  under  the 
circumstances  of  this  case^  denied  the  rl^t 
of  appeal,  which  the  statute  clearly  Intenda 
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that  tber  diaU  htm.  nw  judgment  against 
them  from  whldi  they  mmr  appeal  vas  ren- 
dered on  Norember  7, 1919.  It  was  set  aside 

by  the  court  on  December  9,  IftlO;  hence 
within  SO  days,  or  before  the  time  tor  ap- 
pcal  had  expired,  there  became  nothing  from 
which  tbey  conld.  appeal,  and,  the  court  har- 
Ing  made  an  order  granting  tlielr  motion  for 
a  new  trial,  all  reason  for  appeal  upon  theii 
part  ceased.  The  plalntlfl,  however,  feding 
aggrieved  by  the  conrtfs  cffder  of  December 
6, 1919,  setting  aside  the  judgment,  exercised 
her  right  to  take  an  amwal  from  that  order, 
which  sppeal  was  saccessfnl,  resnlting  In  a 
holding  that  tiie  <mler  of  Decmber  6,  1919, 
was  in  excess  of  the  trial  conrt's  Jurisdiction, 
and  therefore  rold,  and  a  reinstatement  of 
the  Judgment  of  November  7,  1919.  This  de- 
dBlon  was  filed  on  August  18,  1920,  and  the 
remittitur  putting  It  Into  effect  reached  the 
trial  court  on  September  26,  1920,  when  for 
the  first  time  ai^Ilants  were  apprised  of  the 
fact  that  there  was  something  from  which 
they  could  appeal.  The  ri^^t  of,  or  reason 
for,  an  appeal  being  suspended  by  the  setting 
aside  of  the  Judgment,  the  time  for  appeal 
should  likewise  be  held  to  be  suspended  dur- 
ing the  same  period.  Authorities  are  not  nu- 
merous upon  this  subject,  and  the  industry  of 
counsel  has  broaght  to  our  attentlan  only  llie 
following: 

''Where  the  right  of  appeal  ti  suspended,  an 
appeal  is  in  time  If  taken  within  the  statutory 
period  after  tbe  rifbt  Is  restored.  Therefore, 
where  a  Judgment  of  the  lower  conrt  snhstitut- 
«d  by  it  in  place  of  one  previously  rendered 
hss  been  annulled  va  appeal,  there  la  the  sut- 
ntoiy  period  from  the  Idme  <Mf  this  decision 
of  the  appellate  conrt  in  whidi  to  appeal  from 
the  first  Jndgmenb"  2  B.  a  L.  106^  |  80; 

nils  text  seems  to  be  based  upon  only  the 
case  of  Flint  t.  Onny,  7  Ia.  S79, 26  Am.  Dea 
605,  which  squarely  so  holds.  In  the  sbsenoe 
of  any  contrary  authority,  and  In  the  Inter- 
ests of  Justice,  we  fed  Justlfled  In  adopting 
the  rule  as  Quoted,  and  the  motion  to  dismiss 
Is  therefore  denied. 

The  erroni  assigned  upon  the  mertts  bring 
up  only  the  following: 

Flaintifl  1^  her  first  or  original  complaint, 
alleged  as  one  cause  of  action: 

"That  on  or  abont  December  29,  1918,  the 
defendants,  without  Just  cause  or  provocation, 
and  acting  together  and  Joint^,  assaulted  and 
attacked  plaintifll,  pulled  her  hair,  stenck'  her 
many  angry  and  violent  blows  upon  the  head 
and  In  her  face,  and  upon  her  arms,  and 
wrenched  and  twisted  her  arms  In  a  most  cruel 
manner,  caasing  her  most  excmciating  pain, 
hnmiUBtion,  and  mental  enguieh. 

m.  "That  on  or  abont  the  29th  day  of  De- 
cember, 1918,  at  the  Hotel  New  Cecil,  In  Seat- 
tle, King  county.  Wash.,  said  defendants,  and 
each  of  them  in  the  presence  of  plaintiff  and 
other  people  malldouidy  spoke  of  and  concern-. 
Ing  the  plaintiff  herein  defamatory  work  and 
language,  whidi  Injured  and  inqtsivvl  the  repa> 

201P.-48 


.  SATACT  769 

P.) 

tatlon  of  plaintiff  for  virtue  and  diastity,  and 
which  exposed  her,  or  tended  to  expose  her,  to 
contempt  and  ridicule,  the  said  plaintiff  then 
and  there  being  a  tsaials  person  over  the  age 
at  IS  years." 

The  defendants  moved  against  this  com- 
plaint, aAUng  t3ut  it  be  made  more  definite 
and  certain  by  ■e<panit«ly  and  distinctly  Bet- 
ting forth  tiie  different  causes  of  action  there- 
in aUeged,  or,  in  Uie  altemaUve,  requiring 
the  words  alleged  to  have  been  maliciously 
spoken  to  be  set  out.  TbSa  motion  being 
granted,  the  pWntlff  filed  an  amended  c«n- 
platn^  In  wUCh  idie  alibied  tiie  assault  as  one 
cause  of  action  and  the  dander  as  a  second 
cause  of  action,  asking  for  Judgment  for 
$2,000  on  the  first  canse  of  action,  and  for 
f8,000  on  the  second  cause  of  action.  To  this 
complaint  the  defendants  demurred,  on  thf 
ground  of  misjoinder  of  causes  of  action 
which  demurrer  was  sustained.  The  plalntUI 
then  filed  a  second  amended  oompl^nt,  tJw 
charging  part  of  which  Is  as  follows: 

'That  on  or  about  December  29,  1918,  at  the 
New  Cedl  Hotel,  in  Seattle,  Wash.,  defendants, 
without  Just  cause  or  provocation,  and  acting 
together  and  Jointly,  assaulted  and  attacked 
plaintiff,  puD^  her  hairv  struck  her  many 
angry  and  violent  blows  npon  her  head  and  la 
her  face,  and  upon  her  arms,  and  wrenched 
and  twisted  her  arms  la  a  most  cruel  manner, 
causing  her  most  excrudating  pain,  humilia- 
tion, and  mental  anguish  at  said  time  and  place; 
and  while  eo  assaulting  said  plaintiff,  said  de- 
fendants, and  each  of  them,  in  the  presence 
of  plaintiff  and  other  peei^,  (alsaly  and  mali- 
cioosly  spoke  of  and  concerning  the  plaintiff 
herein  defamatory  words  snd  langaage,  which 
injured  and  Impaired  the  rspntatlon  of  plain- 
tiff for  virtue  and  ehasti^,  and  which  ex- 
posed her,  or  tended  to  expose  her,  to  con- 
tempt and  ridicule,  said  plaintiff  then  and  there 
being  a  female  person,  over  the  age  of  12 
years.  Defendants,  and  each  of  them,-  said  to 
plaintiff:  'You  are  a  bum;'  'you  are  a  whore;' 
and  used  other  language  too  vUe  and  vulgar  to 
be  set  forth  herein.  All  of  whidi  language  ac- 
cused plaintiff  of  being  a  prostitute,  and  said 
language  was  used  In  the  presence  of  many 
people,  the  exact  number  of  whom  are  to  plain- 
tiff unknown.** 

Defendants  moved  for  an  order  striking 
tills  complaint,  first  upon  the  groimd  that  it 
contained  more  than  one  cause  of  action  not 
separately  stated,  and,  second,  that  It  was  a 
reiteration  of  the  original  complaint,  which, 
on  their  motion,  the  court  had  ordered  strick- 
en. This  motloin  was  doiled  as  was  also  de- 
fendants* demurrer  up<m-  the  ground  that 
several  causes  of  action  were  Improperly  Join- 
ed therein.  The  cause  went  to  trial  upon  this 
second  amended  complaint,  and  after  the  Jury 
was  Impaneled  the  defendant  moved  the  conrt 
to  require  the  plaintiff  to  separately  state 
and  number  her  causes  of  action,  and  to  elect 
np<m  which  cause  of  action  the  case  wonid 
go  to  trial,  which  motions  were  denied.  De- 
fendants eoECCpted  to  tiie  ruling.  Trial  was 


Digitized  by 


Google 


7T0 


201  PAOIFXG 


BEPORTBB 


(Wash. 


had,  resulting  In  a  verdict  for  plaintiff  for 
?5,000,  which,  upon  motion  for  a  new  trial, 
the  conrt  required  to  he  reduced  to  $3,000, 
from  which  Judgment  this  appeal  Is  prose- 
cuted. 

[2]  Appellants'  contention  U  that  the  com- 
plaint states  a  cause  of  action  for  assault 
and  a  cause  of  action  for  slander,  not  sep- 
arately stated  and  numbered,  as  the  statute 
requires,  and  that  respondent  was  permitted 
to  try  her  case  as  though  prosecuting  a  cause 
of  action  for  assault  and  another  for  slander. 
Appellants  rely  chiefly  upon  the  case  of  Kon- 
Ick  T.  Cbampneys,  108  Wash.  35. 183  Pac.  7C^ 
6  A.  L.     4S9,  in  which  it  Is  said: 

"The  comi^aiDt;  therefore,  states  two  causes 
of  action,  and  the  question  arises.  Are  they 
improperly  united?  The  appellant  argues  that 
they  are  not,  and  calls  to  his  assistance  that 
section  of  tbe  Code  which  permits  two  or  more 
causes  of  action  to  be  united  in  one  complaint 
when  they  arise  out  of  the  same  transaction. 
Rem.  Code,  }  296.  But  we  cannojt  tbink  the 
statute  aids  the  appellant." 

After  quoting  from  Fomen^a  Bnnedlea 
and  R^edlal  Rights  and  from  Anderson  t. 
HUl.  63  Barhb  (N.  T.)  238.  flie  court  proceeds: 

"Within  the  prindples  here  announced,  the 
complaint  plainly  improperly  unites  two  causes 
of  action;  and  since  the  Code,  as  we  have 
shown,  makes  the  Improper  uniting  of  two  or 
more  causes  of  action  a  distinot  ground  of 
demurrer,  the  demnrrer  was  properly  sni- 
tained." 

This  case  is  undoubtedly  good  authority 
for  the  ruling  of  the  trial  court  upon  the  first 
or  original  complaint,  because  the  pleader 
there  did  not  in  any  way  connect  the  assault 
and  beating  with  the  use  of  the  defamatory 
language  referred  to.  It  Is  also  good  au- 
thority for  the  sustaining  of  the  demurrer  to 
the  first  amended  complaint,  because  there  It 
was  plainly  attempted  to  plead  a  cause  of  ac- 
tion  for  assault  and  another  cause  of  actltm 
for  slander,  which  may  not  be  Joined  In  the 
same  action.  See  cases  cited  in  Eonick  v. 
Champneys,  supra.  And  the  second  amended 
complaint,  the  charging  part  of  which  we 
have  hereinbefore  quoted,  in  our  Judgment 
does  plead  two  causes  of  action — Mie  for  as- 
sault and  one  for  slander— and  In  tbe  very 
language  of  tbe  statute  on  slander,  and  In 
such  a  way  as  to  diow  that  it  was  not  i^ead- 
cd  for  the  purpose  of  showing  the  aggravated 
nature  of  tbe  assault,  whl<di  might  prop^ly 
be  done  De  I.«on  t.  Doyhof  Fish  Products 
Co.,  104  Wash.  337,  178  Pac.  355.  The  lan- 
guage contained  in  tbe  second  amended  cchu- 
plaint  Is  unnecessary  and  even  improper  in 
a  complaint  for  assault,  and  the  defendants, 
at  every  opportunity,  attempted  to  preserve 
their  rights  as  against  mcb  pleading,  and  the 
court  erred  in  overruling  the  d^urrer. 

The  court  gave  certain  instructions  appli- 


cable to  a  cause  of  action  for  slander,  to 
which  the  defendants  took  no  exception  and 
have  assigned  no  errors  thereon.  Although 
tbe  court  denied  their  motion  and  overruled 
their  demurrer  directed  to  tbe  second  amend- 
ed complaint,  upon  the  theory  that  it  stated 
but  one  cause  of  action — that  for  assault — 
these  Instructions  allowed  the  Jury  to  return 
a  verdict  for  damages  for  slander,  sudi  in- 
structions being  but  further  proof  of  error 
made  iu  allowing  tbe  case  to  go  to  trial  on 
the  second  amended  complaint. 

The  Judgment  appealed  from  is  reversed, 
with  order  to  sustain  the  defendants*  demur- 
rer. 

PARKER,  C.  J.,  and  BRIDGES.  MAIN, 
and  HOVEY,  JJ.,  concur. 

FULLERTON  and.TOLfiiAN,  JJ^  concur 
in  tbe  result 

HOLCOMB,  J.  I  have  grave  doubts  as  to 
the  correctness  and  wholesomeness  of  tbe  de- 
cision on  tbe  motion  to  dismiss  appeal.  I 
concur  as  to  tbe  rmalnder  of  the  opinion. 


STATE  SK  rei.  HOVEY  v.  CLAUSEN,  State 
Auditor.    (No.  16874.) 

(Snjweme  Conrt  of  WashingtMi.    Nor.  14. 
1921.) 

Judges  ^22(7)— CompeasatioB  aot  laaraiasaa 
during  term  for  which  eleotsd. 
Under  Const  art  4,  f  13,  providinc  that 

justices  shall,  during  their  contiii nance  in  of- 
fice, receive  tbe  salaries  prescribed  by  law, 
which  shall  not  be  increased  after  their  elec- 
tion Dor  during  the  term  for  which  they  shall 
have  been  elected,  and  article  4,  {  3,  providing 
that  tbe  term  of  judges  shall  be  six  years, 
judge  having  qualified  for  the  term  of  six  year* 
in  January,  1918,  his  successor  appointed  in 
1021  for  the  unexpired  term  la  not  entitled 
to  the  benefit  of  Laws  1819,  p.  154,  increasing 
salaries. 

En  Bane. 

Original  am)lIcatlon  for  writ  of  mandamns 
by  the  State  of  Washington,  on  tbe  tdatitw 
of  Chester  R.  Hovey.  against  O.  W.  Clausen, 
as  State  Auditor.  Writ  denied. 

ChadwidE.  McMicken,  Bamaer  &  Riipp^  of 
Seattle,  for  plaintiff. 

Lindsay  L.  Thompson  and  Nat  U.  Brown, 
both  of  Olympla,  for  defendant 

TOLMAI«,  J.  B^tor,  by  an  original  pro- 
ceeding in  this  court,  baa  made  api^lcatiou 
for  a  writ  of  mandamus  to  be  directed  to 
the  state  auditor.  Tba  facta  upon  wliteh  be 
[bases  his  arolicatioD  and  tiie  relltf  eoagjit 
I  are  set  forth      blm;  In  aobstance^  as  fol- 
[  lows:  The  late  BCr.  Justice  Mount,  having 
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been  tbcrefore  diily  elected,  did.  on  the  second  i  sation  for  their  BerriceB,  to  he  ascertained  hy 
Monday  of  .ranuary,  1919,  qualify  as  a  judge  law,  which  shall  not  be  Increased  or  diniMsh 


ed  during  the  time  for  which  they  are  elected.** 

The  Supreme  Court  of  that  state  had  occa* 
slon  to  pass  upon  the  question  now  before  \i% 


of  the  Supreme  Court  of  the  State  of  Wash- 
ington for  the  full  term  of  six  years  then 
beslnnlng,  and  ending  on  the  second  Monday 

of  January,  1925,  and  immediately  entered         In  "Gaines' T.  Horri^,  4'Lea""(Tam5 

^   608,  It  was  said: 

M  •  •  •  rpi,^  language  is  that  the  compen- 
sation shall  not  be  increased  or  diminished 
during  the  time  (or  which  they  are  elected. 
Tikis  obviously  means  during  the  time  and  not 
the  term  for  which  the  judge  is  elected." 


upon,  and  continually  thereafter  performed, 
the  duties  of  that  office  until  the  3d  day  of 
September,  1921,  when  he  died.  On  the  7th 
day  of  September,  1921,  the  Governor  duly 
appointed  relator  to  fill  the  vacancy  caused 
by  the  death  of  Judge  Mount,  and  the  relator 
forthwith  qualified,  entered  upon,  and  has 
since  continuously  discharged  the  duties  thus 
devolving  upon  him. 


And  acoordingly  It  was  there  held  that 
the  Judge  appointed  to  fill  out  an  unexpired 


Relator  alleges  that  by  virtue  of  the  act  term  of  a  deceased  judge  was  entitled  to 
of  March  4,  1919  {Chapter  77.  Laws  of  1919),  \  t»M>  compensation  fixed  by  law  at  the  time 
he  Is  entitled  to  receive  a  salary  at  the  rate  j  lie  assumed  tbe  duties  of  the  office, 
of  $7,000  per  annum,  but  that  the  state  audi- 1  In  Board  of  Ofaoeen  rreeholders 
tor  has  refused  and  will  continue  to  refuse  to  !  decided  by  the  Supreme  Ooort  of  New  Jctbc? 
issue  to  relator  any  salary  warrant  based  and  reported  in  76  N.  J.  Law,  ZZt^  70  AH 
upon  an  annual  salary  greater  than  $«,000,  the  constitutional  language  under  con- 
and  the  prayer  is : 


"That  a  peremptory  writ  of  mandamus  issue 
out  of  this  court  requiring,  commanding,  and 
requesting  respondent  to  draw  and  deliver  to 
relator  a  warrant  In  the  sum  of  $466.67,  to 
cover  his  salary  as  Jodge  of  the  Supreme  Court 
from  and  including  the  7tfa  day  of  September, 
1921.  to  and  including  the  30th  day  of  Septem- 
ber, 1921." 

Bespondeofs  dunnrrer  admits  the  facts. 


slderation  was: 

"OHie  clerks  and  enrrogates  of  counties  shall 
be  elected  by  the  peo^e  of  their  respecthre 
counties,  at  the  annual  election  for  members 
of  the  General  Assemtdy,  and  shall  hold  their 
[respeetlTe]  offices  fw  fire  years.** 

And  the  court  held  that  under  this  consti- 
tutional provision  the  term  of  office  might 
be  terminated  before  the  expiration  of  tlie 
statutory  period  for  which  the  incumbent  was 


and  the  only  question  presented  is,  in  simple  elected,  by  Impeachment,  resignation,  or 
words,  Is  relator  entitled  to  the  Increased '  death  of  the  officer;  that  the  happening  of 
salary  jwovided  by  the  act  of  1919,  or  Is  he  j  any  of  these  contlngendes  Is  an  Implied 
limited  to  the  amount  of  salary  provided  limitation  upon  the  right  of  the  elected  officer 
by  the  law  at  the  time  Judge  Mount  was  j  to  continue  In  office  for  the  period  for  which 
elected  and  entered  upon  Ills  last  term?  he  would  otherwise  hold;  and  that  when 
This  question  has  never  been  squarely  pre- 1  such  contingency  arises  the  officer's  term 
sented  to  or  decided  by  this  coiurt,  and,  being  ;  expires,  there  Is  a  vacancy,  and  upon  the 
a  debatable  one,  the  parties  involved  have  |  appointmoit  or  election  to  fill  the  vacant 
sought,  by  this  proceeding,  brought  in  good :  office  the  term  of  another  officer  begins.  A 
faith  and  in  a  friendly  Qilrlti  to  have  all ;  like  holding  was  made  by  the  Supreme  Court 


uucerteinty  removed. 


of  Oklahoma  In  Carter  r.  State,  77  Okl.  31,' 


Counsd  for  relator  has  In  bis  brief  given '  186  Pac.  464. 
an  interesting  and  exhaustive  history  of  the  I  In  State  ex  r^.  Bashford  t.  Freer,  138 
inception  and  growth  of  the  Idea  which  Is  Wis.  536,  120  N.  W.  216,  16  Ann.  Cas.  1019, 
embodied  in  o\a  Constitution  upon  this  sub- !  the  Supreme  Court  of  Wisconsin  passed  upon 
ject,  and  it  should  not  be  assnnred,  because  \  the  same  question  and  reached  the  same 
we  do  not  recite  that  history  here,  that  we '  result,  though  apparently  largely  Influenced 
have  not  given  full  consideration  to  It  or  j  by  the  fact  that  the  executive  officers  of  the 
weighed  the  argument  that  the  evils  sought  \  stete  had  unlnterrnptedly,  for  60  years  or 
to  be  prevented  will  not  follow  directly  upon  '  more,  acted  upon  the  assumption  that  the  ap- 


a  decision  in  favor  of  relator. 

A  like  question  has  been  presented  In 
other  states,  and  the  decisions  are  by  no 
means  harmonious.  In  many,  if  not  most, 
cases,  the  decision  Is  made  to  rest  upon  the 
peculiar  wording  of  the  constitutional  pro- 
vision being  considered,  though  the  purpose 


polntee  to  fill  a  vacancy  was  entitled  to  the 
salary  fixed  by  law  at  the  time  of  his  appoint- 
ment In  Montana,  by  a  divided  court,  the 
same  result  was  reached  In  State  t.  Porter, 
57  Mont  343,  188  Pac.  375. 

Upon  the  other  hand,  under  the  constitu- 
tional provision  to  the  effect  that  the  com- 


and  intent  of  all  seem  to  be  virtually  the  pensation  of  any  county  officer  shall  not 


same,  notwithstanding  a  difference  In  the 
language  employed.  Tennessee  has  a  con- 
Btltutiooal  provision  (article  6,  f  7),  which 
reads: 

"The  judges  of  the  Supreme  Court  or  inferior 
courts  shall,  at  stated  times,  receive  a  oompen- 


be  Increased  "after  his  Section  nor  during 
his  term  of  office,"  the  Supreme  Court  of 
California,  in  Larew  v.  Newman,  81  CaL 
588,  23  Pac.  227,  says: 

"When  Egenhoff  took  the  office,  the  salary 
fixed  )xj  statute  was  |850  pw  annum.  After- 
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Vftrdf.  tad  b«f  on  k«  hs4  fMdfsed,  the  general 
eoaotjr  sortnuMnt  let  (approved  Uareh  14, 
ljf83),  w«Dt  Into  affoct,  Iv  which  the  uiaxj 
ot  nitf  office  wu  fixad  at  fOSO  per  amram. 
Thia  act  enacted  that  Ita  provteiooa  Cor  aal- 
ariea  'aball  not  affect  the  preaent  inaunbents*; 
and  alao  that  a  Tacsney  in  ao  office  ahonld  be 
filled  hf  appoiotmest  br  the  anperTiaore,  'tiie 
appointee  to  hold  office  for  tbo  vnexplred  term.* 
Hectlon  0,  art.  11,  of  the  etate  Conatftation, 
provldee  that  'the  eompeneation  of  anr  conn^ 
*  *  *  officer  ahan  not  be  increased  after 
hfs  election,  or  darlnf  hia  term  of  office.'  Sec- 
tion 1004  of  the  PoUticnl  Code  prondea  that 
'way  peraon  elected  or  appointed  to  fill  a  Ta- 
cancr,  after  fiUnt  hla  offidal  oath  and  bond, 
poaeeaHea  all  the  rlghta  and  powere,  and  ie  aub- 
Ject  to  all  the  UaUtttlee,  dntiee,  and  obiigationa, 
of  the  officer  whoee  raeaocr  he  flUe.'  We  think 
that*  under  tbeae  eonadtntional  and  atatutory 
prorlalMi^  plalntUf  merely  etood  in  the  shoea 
of  Ugenboff,  and  m  gained  ao  additional  rigbta. 
Tbe  increaaed  aalarr  did  not  commence  until 
after  Uie  expiration  of  the  term  for  which 
Ugeahotf  had  been  elected,  and  that  result  could 
not  be  eraded  either  hf  Bgenhofl  reaigning  and 
procuring  liimaolf  to  be  appointed,  or  by  hla 
reaigning  and  allowing  aoma  other  peraon  to  be 
appointed.** 

Tha  Mina  court  applied  tbe  huim  rule  In 
Btorka  r.  Goax,  129  Cal.  626.  02  Pac.  68, 
and  In  Harrlaon  t.  Oolgan,  148  Cal.  69,  82 
Pac.  974,  and  In  tbe  latter  caae  It  la  said: 

"It  ie  a  oettled  rule  regarding  aneh  reatrie- 
ttona  that  thay  forbid  any  Increaae  during  a 
term,  regardleea  of  the  fact  that  different  p«r- 
aons  may  auecesalTely  hold  for  auccesBlve  ptrts 
of  the  term,  ao  that  one  who  la  elected  or  ap- 
pointed after  a  part  of  such  term  has  expired 
cannot  have  an  increaae  mode  after  the  term 
began,  though  prior  to  hia  election  or  appoint* 
aaat" 

Tbe  Snprsme  Oonrt  of  Keotiu^,  In  Boft' 
wortb  T.  BlUaon.  148  K7.  708,  147  8.  W.  400^ 
under  a  constitutional  ivorlalon  almost  Iden- 
tical with  onr  own,  aald: 

"The  rule  of  uniformity  in  compenaatlon  for 
Uke  eerrlee  ao  dearly  intended  would  be  de- 
stroyed, and  the  amount  of  compenaatlon  be 
coutrolled,  not  by  the  fixed  term  ot  office,  but 
hy  tiie  Tarying  dates  at  which  persona  might 
be  Inducted  Into  office.  BUItaon  was  appointed 
to  flU  out  a  part  of  Morgan's  unexpired  term. 
He  had  no  term  of  office  apart  from  the  term 
of  Morgan.  He  was  merely  occupying  the  place 
that  Morgan,  under  hla  election,  would  have 
tillfd,  except  for  hla  reaiguation.  A  term  of 
ottivp,  when  the  period  ot  the  term  is  fixed  by 
CoiiMtitutlon  or  statute,  means  the  period  des- 
laoated  by  the  Constitution  or  statnte.  There 
ahould  be  a  certainty  and  a  fixedness  about  (he 
words  'hla  term  of  office.*  They  were  not  in- 
tPtulvil  to  depend  on  the  mere  accident  of  ap< 
voiiitmfut  or  election  to  fill  a  TScancy  for  a 
mouth  or  a  year.  When  a  peraon  is  appointed 
or  elected  to  till  a  vacancy  In  a  term,  he  merely 
flUs  out  the  term  ot  hla  predeeeaaor.  He  doea 
not  enter  on  a  new  term  of  olBce,  as  does  a 
person  who  la  elected  or  oppoiotcd  and  takes 
the  offl\^  at  tha  beginniag  oC  the  term  aa 
fixed  by  law*** 


So,  too,  the  Snpreme  Coort  of  nUnais,  tn 
Foreman  t.  People,  200  HL  507,  71  H.  & 
35.  held  that  a  conatttotlonal  ivorislaa  tcx- 
blddlng  a  diange  In  tbe  compensation  of 
judges  dnrlng  tbelr  oontlnnanoe  fn  office 
refers  to  tbe  term  and  not  to  the  IndlTiOnal. 
BO  tbat  one  elected  after  tbe  passage  at  tiie 
act  Increasing;  tbe  compensation,  to  fin  an 
nnexplred  tCTm  of  a  jndge  elected  before  0ie 
passage  ot  that  act,  was  not  oitlUed  to  re- 
ceire  the  Increased  salary.  To  the  same 
effect  are:  Kearney  t.  Board  of  State  An^- 
tOTB,  189  Mich.  666.  155  N.  W.  510,  and 
Baker  t.  Kirk,  33  Ind.  517.  There  are  other 
cases  cited  by  coonsel,  but,  as  we  consider 
thenf  persuasive  (H1I7,  we  do  oot  find  it  nec- 
essary to  discuss  them.- 

In  tbe  ll^t  of  these  authorities  let  as 
turn  to  our  own  Cooatitntion.  Section  13, 
art  4,  proTldea: 

"The  Jndgea  ef  tiie  Snpreme  Court  and  tte 
judges  of  the  superior  courts  ahall  sererally 

at  stated  timea,  during  their  continaonce  in  of- 
fice, receive  •  •  •  the  salariea  prescribed 
by  Isw  therefor,  which  shall  not  be  increased 
after  their  election,  nor,  during  the  term  for 
which  they  shall  have  been  elected." 

The  term  of  office  ot  judges  of  tbe  Suiireme 
Court  is  likewise  fixed  by  the  CtHtatltotlML 
Section  3,  art  4,  provldee: 

"After  the  first  election  the  terms  of  judges 
elected  shall  be  wix.  years  from  and  after  the 
second  Monday  In  January  naxt  aueceoding 

their  election." 

Tbe  language  used  la  ao  plain  and  direct 
tbat  we  sea  little  occasion  for  oonatmctlon. 
In  aectltm  18  of  artlde  4  tbe  words  'during 
tbair  omtlnuance  in  oflloe"  reCbr  to  tbe  In- 
dividuals wbo  sball  receive  Qie  anlarlea,  and 
the  words  following  *wbldi  sbaU  not  be 
Increaaed  after  tbelr  electl(»i  nor  during  Ibe 
term  for  wUcb  tb^  ahall  have  been  tfected," 
In  the  light  (tf  the  spedflc  fixing  of  a  alx-year 
term,  most  be  bdd  to  refer  to  Oiat  Uaemt 
wbetber  filled  In  Ita  oitlrety  hs  tbe  first  In- 
cumbmt,  or  eacoeaalvely  after  bla  dmnlse, 
resignation,  or  bnpeadiment  b7  otbera  ssh 
pointed  or  elected  to  fill  out  his  unexpired 
term.  In  other  words,  the  OonetltBtlon  first 
carves  out  a  dcdnite  and  fixed  atz-year  tmn. 
and  tboi  In  the  ^a.Ux  section  refoa  to  tiiat 
term  as  an  entirety,  and  Anrblda  an  Increase 
of  salary  during  its  exist^ice,  without  regard 
to  ttke  Individual  vbo  may  occn^  it  at  any 
particular  time. 

Uke  the  Snprone  Court  of  Wisconsin,  we 
think  some  weight  most  be  given  to  tbe  con- 
struction placed  upon  the  ConstitutiMi  by 
other  d^iartmenta  cl  the  state  govanment, 
and  It  appears  tbat  tbe  Attorney  Goioral. 
aa  early  as  1908^  placed  a.  like  construction 
upon  section  8,  art  U,  which  refers  to  the 
compenaatlon  of  county  officers  In  aomewliat 
similar  twma,  and  this  oonatmctlon  has  been 
followed  since  tbat  tlmei  Oj^nlona  of  flie 
AttonieiyQettetalU0»-10LP'&  Hoceover.  Ow 
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conBtroctloa  wbtch  we  now  pbice  upon  tbese 
proTlsloiis  of  t3ie  Gonstitatloii  is  In  liantumy 
wltb  tbe  SB^t  and  purpose  of  tiie  conBtrnc- 
tton  heretofore  placed  by  ns  on  other  pro* 
TisionB  of  tbe  Constttotlou.  State  ez  reL 
Davis  T.  Clausal,  47  WadL  872, 91  Fac.  1069; 
State  ez  reL  Tunke  t.  Board  of  Gommis- 
Bloners  of  Flwce  Ooanty,  48  WadL  461,  96 
Pac.  920;  State  ex  rel.  Reynolds  t.  Howell, 
70  Wash.  407*  136  Faa  964.  41 U  B,  A.  (N.  S.) 
1119;  State  »  reL  Tonnger  r.  danaeiit  111 
Wash.  241,  190  Pac.  KM;  and  State  ex  rd. 
Bagley  v.  Olamen,  111  Wash.  264,  190  Pac. 
829. 

Had  we  the  time  and  space,  we  might 
analyze  these  cues  and  p<^nt  out  the  reas<xi- 
Ing  thmln  apidleable  to  the  preeeat  ques- 
tion and  the  timilarlty  of  tbe  principles  Jn- 
▼otred;  but^  deeming  Ow  langoage  of  the 
Oonstltation  plain  and  the  anthoritlea  already 
dted  abundant,  we  deeist. 

The  writ  will  be  denied. 

PARKBB,  O.  J.,  and  HOLCX>HB,  FDI*- 
UDRTON,  MAIN.  IMtlDOBS.  and  MITOH- 
ELL,  JJ.,  concnr. 


WASHINGTON  CRANBERRY  GROWERS' 
ASS'N  V.  MOORE.   (Ne.  IMI8.) 

<8apieme  Gout  of  WaaUagloa.  Nor.6,192L) 

1.  Moaepoltes  «s»l7<2)— Ra^alrisg  irowera  to 
sell  ealy  tkroaob  asMdatioa  bairi  valid. 

A  contract  between  an  anodation  and  a 
frower,  requiring  the  latter  to  ship  bis  berries 
only  through  the  asRociatioii, ,  which  was  In- 
tended to  stabilise  the  maitet  and  procure  uni- 
formity of  returns  for  all  growers,  but  which 
did  not  result  in  limiting  the  productiMi  of  ber- 
ries or  in  controlling  or  fixing  the  price  In  any 
particular  market^  is  not  void  at  common  law 
as  against  public  policy,  nor  does  it  violate 
Const  art.  ^  {  22,  relating  to  monopolies  and 
trostB,  nor  the  Sherman  Anti-Trust  Act  of  Con- 
grees  (IT.  &  Comp.  St  «  8880-8688,  8827- 
8880). 

2.  Injunction  «=s>6l(l)-— Coutraot,  HxIrb  dani- 
ages  which  oould  not  be  exactly  estimated, 
held  not  to  preclude  Injunction. 

A  provision  In  a  contract,  requiring  a  grow- 
er to  ship  all  berries  grown  by  him  through  an 
association,  and  fixing  damages  for  each  box  of 
berries  shipped  in  rtolatlM  of  ibB  contract,  but 
wbicb  redted  tbat  it  was  Impossible  at  that 
time  to  estimate  the  actual  damage  occasioned 
by  such  breach,  does  not  prevent  tbe  issuance 
of  an  Injunction  to  restrain  a  breach  of  the 
contract  by  the  grower  since  auch  provision 
does  not  conelusivriy  establish  that  damages 
would  be  an  adequate  remedy,  and  the  contract 
can  be  enforced  if  It  can  be  deduced  from  the 
whole  instrument  and  the  ctrcumstances  that 
the  parties  intended  the  performance  of  the 
covenant,  and  not  merely  the  payment  of  dam- 
ages In  case  of  breadL 


3. Isjasotloe  <S=f8t(l)— ImpotslWllty  of  spe- 
oHIe  performanee  does  not  pnvest  rsstrain- 
lag  breaob. 

Tbe  mere  fact  that  a  contract  requiring  the 
grower  to  ehip  all  his  berries  through  an  as- 
sociation could  not  be  specifically  enforced  be- 
cause of  the  impossibility  of  the  court's  super- 
vising the  details  of  such  enforcement  does  not 
prevent  tbe  issuance  ot  an  injunction  against 
sale  of  berries  to  others,  thou^  that  indirect- 
ly enforces  the  c<mtraet. 

Department  2. 

Appeal  from  Superior  Court,  Pacific  CJonn- 

ty;  H.  W.  B.  Hewen,  Judge. 

Action  by  the  Washington  Cranberry  Grow- 
ers* Assodatlon  ^gainst  A.  B.  Moore,  to  re- 
strain the  bread!  of  a  contract  From  jodg- 
ment  granting  a  permanent  injunction,  de- 
fendant appeals.  Affirmed. 

Welsh  ft  Welsh,  of  South  Bend,  for  apipel- 

lant 

John  J.  lAngenbach,  at  Bwaco,  tor  respond- 
ent 

MAIN,  J.  TtM  pmpose  of  this  action  was 
to  restrain  tbe  breacb  <tf  a  contract  Tbe 
trial  resulted  in  a  permanent  inJonctloD, 
from  which  the  defendsnt  appeals. 

The  Washington  Cranberry  Aseodation  Is 
a  corporation  organised  under  the  laws  of 
this  state,  and  is  oigaged  In  the  business 
of  marketing  cranberries  ior  thoee  with 
whom  it  has  contracts,  and  In  some  Instances 
for  Indepmident  growers.  The  aro^lant  had 
nteied  into  a  contract  with  tbe  oorp<nation 
by  which  he  agreed  to  d^rer  to  It  all  the 
cranberries  grown  by  him  in  Padflc  county 
on  land  owned  by  him.  The  contract  pro- 
vides as  follows: 

"Witnessetb:  Tbat  the  grower,  for  and  in 
cooeideration  of  one  dollar  paid  him  by  the 
assodation,  receipt  of  which  la  hereby  acknowl- 
edged, and  of  the  covenants  and  agreements 
herein  contained,  hereby  nominates,  appoints 
and  agrees  to  employ  the  assodatifm  as  exdn- 
sive  sales  aguts  for  the  purpose  of -selling  and 
marketing  the  entire  crop  of  cranberries  now. 
growing  or  which  shall  be  grown  for  shipment 
by  the  grower  or  for  him,  or  io  which  be  may 
have  any  interest  as  landlord  or  tenant,  upon 
all  those  certain  tracts  of  land  situated  in  Pa- 
cific County,  Waahington,  described  as  fol- 
lows: Uetes  and  bounds  in  section  27,  town- 
ship 16  north  of  range  U  west  of  Willamette 
Meridian,  during  the  year  1916  and  every  year 
thereafter  continually,  provided,  however  that 
the  grower  may  cancel  tide  contract  on  tbe  16th 
day  of  January  in  any  year  by  giving  notice  in 
writing  to  the  assodation  in  writing  at  least  15 
days  prior  to  that  date.  Upon  giving  notice  the 
grower  shall,  prior  to  said  16th  day  of  Janu- 
ary, pay  any  and  all  indebtedness  due  from  him 
to  the  assodation  and  deliver  his  copy  of  the 
said  contract  to  the  manager  of  the  assoda- 
tion, and  the  same  shall  thereupon  be  can- 
celed. 
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"The  grower  agrees  at  Us  .own  expense  to 
cultivate,  care  for  and  harvest  said  crops.  All 
fruit  to  be  delivered  by  the  grower  at  the  ware- 
house of  packing  station  of  the  assodation, 
at  Bucb  p^ce  aod  at  such  time  and  in  such 
manner  as  may  be  designated  by  the  said  aaao- 
ciation,  which  shall  give  notice  to  the  grower 
for  such  delivery. 

"In  the  event  that  grower  shall  fail  to  ful- 
fill any  or  all  of  the  requirements  set  forth  in 
the  foregoing  paragraph,  the  association 
through  its  manager  shall  give  to  the  grower 
written  notice  setting  forth  the  default  of  the 
grower,  and  in  event  the  defaults  ao  specified 
shall  not  have  been  overcome  or  corrected 
within  ten  (10)  days  following  delivery  of  such 
written  notice  to  grower,  it  is  mutually  agreed 
that  the  association  may  consider  this  con- 
tract as  canceled,  and  shall  be  relieved  from 
further  responsibility  with  regard  to  marlceUng 
the  grower's  fruit  hereunder. 

"The  grower  fully  understands  that  the  par- 
pose,  among  others,  of  this  agreement  is  to 
maintain  and  increase  to  its  greatest  efficiency 
the  association  as  well  as  the  Central  Selling 
Agency,  with  which  it  Is  now  or  hereafter  may 
be  affiliated,  and  to  accomplish  this  purpose  It 
is  necessary  that  he  shall  strictly  and  fuUy  com- 
ply with  and  perform  ,tbe  stipulations  and 
agreements  on  his  part  agreed  herein  to  be  per- 
formed, and  therefore  he  hereby  stipulates  and 
agrees  that  he  will  not  sell  or  otherwise  dis- 
pose of  his  said  fruit  to  any  other  firm,  person,  or 
corporation  other  than  the  aforesaid  associa- 
tion: and  it  is  hereby  further  mutually  agreed 
that,  inasmuch  as  it  is  impossible  at  this  time 
to  fix  and  estimate  the  actual  damage  which 
will  be  sustained  by  the  association  in  the  event 
that  the  grower  shall  fail  to  abide  by  his  agree-  , 
meat  to  market  bis  said  fruit  through  the  as- 
Bodation,  such  damages  are  hereby  estimated 
and  agreed  upon  as  one  dollar  per  box  for  eadh 
box  of  cranberries  grown  or  sold  by  the  grow- 
er, which  sum  sfasll  be  allowed  in  any  action 
brought  by  the  second  party  to  recover  dam- 
ages for  the  breach  of  this  agreement  by  the 
grower  should  the  association  elect,  as  it  may 
elect,  to  bring  such  action. 

"In  consideration  of  its  appointment  as  ex- 
clusive ssles  agent  of  growers'  fruit  crop,  as 
above  set  forth,  and  In  farther  consideration  of 
the  agreements  made  by  the  grower  wHh  flke 
assodatiwi  as  hsreiabefore  set  forth,  the  asso- 
ciation agrees  to  receive,  ship  and  sell  all  of 
said  frnit  to  the  best  possible  advantage.  To 
promptly  remit  returns  therefor,  less  its  regular 
charge  for  aforesaid  aervices  and  for  any  other 
deduction,  induding  money,  due  for  advances 
for  supplies  furnished  by  the  association  to  the 
grower,  which  indebtedness  grower  agrees  may 
be  treated  by  the  association  as  a  first  lien  on 
the  proceeds  from  his  frnit,  and  payment  there- 
for to  be  deducted  accordingly. 

**In  witness  whereof  the  association  has 
caused  this  contract  to  be  signed  and  sealed  in 
its  name  and  behalf  by  its  president  and  its 
secretary,  and  all  other  parties  have  hereto  af- 
fixed their  individual  signatures.  Washington 
Cranberry  Growers'  Association,  O.  K.  Cooper, 
President.  Attest:  W.  U.  Rounds,  Secretaxy. 
A.  B.  Moore." 

The  Columbia  Blver  Cranberrr  Associa- 
tion ia  a  corporation  engaged  In  the  same 


business  as  that  of  the  Washington  Crsnberrr 
Association,  as  Is  also  the  Oregon  Cranberry 
Association,  a  corporation.  After  the  cou- 
tract  above  referred  to  was  made  the  three 
corporations  named  entered  Into  a  contract 
whereby  there  was  created  what  is  referred 
to  as  the  Padflc  Cranberry  £<xchaiige,  and 
appointed  one  L.  S.  Martin  as  the  exclusive 
agent  for  the  sale  of  aU  berries  coatrollcd  by 
the  three  corporationa  The  cranberry  ex- 
change was  cnnposed  of  three  membera,  a 
represaitattve  of  each  of  tlie  oorpozatfoos. 
In  the  contract  tliey  are  referred  to  aa  "the 
assodatlona"  It  la  provided  that  the  cran- 
berries shall  he  d^rered  f.  %  h.  cars  at 
points  designated  by  Martin,  and  that  he 
agress  that— 

"He  will  Imme^tdy  optm  acceptance  by  lua 

representative  of  cranberries,  upon  snrreiider 
of  bill  of  lading,  advanea  to  the  Pacific  Cran- 
berry Exchange,  the  agent  of  said  associations, 
the  sum  of  $2.00  per  box  of  the  sixe  heretofore 
indicated,  said  bill  of  lading  hereinbefore  men- 
tioned shall  be  forwarded  by  said  Pacific  Cran- 
berry Exchange,  with  draft  attached  to  the 
Bank  of  California,  of  Portland,  Or. 

"The  representatives  of  the  said  L.  S.  Mar- 
tin Shan  have  access  to  the  warehouses  of  the 
associations  and  to  the  warehouses  or  store- 
rooms of  the  individual  members  of  the  associ- 
ations, to  determine  the  quantity,  conditions 
and  Quality  of  berries  available  at  any  given 
time.  A  representative  of  the  Pacific  Cran- 
berry Bxdienge  may  at  any  reasouUde  time 
have  access  to  the  books  of  said  L.  8.  Mar- 
tin, at  his  offices  in  Portland,  Dr.,  for  the  par- 
pose  (rf  checking  nl«s  and  retnrns  made  by  the 
said  U  S.  Martin. 

"AU  returns  shall  be  made  to  the  Pacific 
Cranberry  Exchange,  the  agent  of  said  associa- 
tions, on  or  before  thirty  days  after  the  ex- 
piration of  the  month  in  which  the  berries  are 
shipped  to  the  said  L.  S.  Klar-tin. 

"The  associations  agree  that  the  said  H  8. 
Martin  shall  receive  a  five  per  cent,  commission 
on  all  gross  sales  ot  all  berries  sold  by  it  to 
jobbers  in  tk*  states  of  Or^n  and  Washing* 
ton,  and  six  and  one-half  per  cent,  on  all  other 
berries  sold  by  the  said  It.  8.  Martin,  and  ibe 
said  L.  S.  Martin  hereby  agrees  to  accept  said 
commissions  in  full  settlement  for  his  serv- 
ices in  the  sale  of  said  berries. 

•The  said  L.  S.  Martin  shall  only  be  liable 
for  actual  neglieence  on  his  part,  and  no  lia- 
bility shall  be  attached  to  him  by  reason  of 
damages  caused  to  the  associations  or  to  indi- 
vldnal  members  thereof,  by  strikes,  embargo, 
shortage  of  equipment  or  any  other  canse  be- 
yond the  control  of  said  L.  S.  Marthi  by  nse  of 
reasonable  diligence. 

"It  is  nnderstood  and  agreed  that  the  fulTest 
co-operation  of  the  a^^i^ociations  and  of  the  Pa- 
cific Cranberry  Exchange  vrill  be  extended  to 
the  said  L.  S.  Martin  in  the  handling  and  mar- 
keKng  of  said  berries. 

"All  sales  shall  be  made  at  the  market  price, 
or  at  a  price  to  be  mutnally  agreed  npon  by 
said  L.  S.  Martfa  and  the  Padfic  Cranberry 
Exebangsu** 
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[11  In  Pacific  ooiHity  there  were  approxi- 
mately 80  cranberry  groweiH,  and  60  of  these 
had  contracts  with  the  respondent  stmllar 
to  the  one  set  out.  After  the  contract  was 
entered  into  and  during  the  year  1920  the 
appelant  produced  1^0  boxes  of  cranberries 
and  500  of  these  were  sold  to  parties  other 
than  the  contract  prorlded.  As  above  stated, 
this  action  was  brought  to  restrain  the  ap- 
pellant from  selling  cranberries  to  parties 
other  than  the  respoodoit.  The  aiveUant 
makes  three  prlndpal  contentions:  First, 
tlint  the  contract  i&  void  at  common  law  as 
against  public  poli^;  aecmid,  that  it  ia  oon- 
traiy  to  artfde  12,  aectloa  22,  of  the  Gcm- 
stitation  of  this  state  which  la  a  section 
covering  the  mattw  of  mtmopidies  and  trasts ; 
and,  third,  tltat  the  contract  is  void  as  be- 
ing in  contravention  of  the  Shennan  Antl- 
Tmst  Act  passed  by  the  federal  Cfmgress  on 
July  2,  1800.  (U.  S.  Oomp.  St  »  8820-8S23, 
8827-88a(^.  To  determine  whether  the  con- 
tract is  v<rid  for  any  of  tbe  reasons  ststed 
It  is  necessary  to  read  the  contract  In  coil- 
nection  with  the  procedure  under  It  and  the 
result  which  was  produced  thereby.  The  ap- 
pellant contends  that  a  monopoly  is  created, 
trade  strained,  the  output  of  cranberries 
limited,  and  prices  are  controlled.  It  may 
be  admitted  that  U  this  is  the  effect  of  the 
contract  and  the  business  transacted  under 
it,  it  would  be  void  and  unenforceable.  The 
contract  required  the  appellant  to  deliver  all 
cranberries  grown  by  him  to  the  respondent 
for  marketing  until  It  should  be  terminated 
in  accordance  with  the  terms  therein  stated. 
The  purposes  of  the  contract,  among  others 
as  stated  therein,  are  to  maintain  to  Its 
greatest  ^Idency  the  association,  as  well  as 
Oentral  S^Ung  Agency  with  which  it  is 
now  or  may  be  hereafter  afflllated.  The 
coiporation  is  made  the  exclusive  sales  agent 
for  the  growers'  ftuit  crop.  The  evidence 
sluiwa  that  the  purpose  of  entering  into  the 
contracts  of  which  the  me  abore  set  out  is 
one  was  as  fcAlows: 

Beftne  tbe  corporation  was  orgtaOaed  cer* 
tain  growers  at  times  put  upon  the  market 
cranberries  of  an  inferior  grade,  and  this 
caused  merchants  to  refuse  to  buy  berries 
from  PadQc  county.  In  order  to  avoid  this 
situation  it  was  necessary  to  enter  upon  an 
advertising  campaign  to  stimulate  the  use  of 
berries  and  to  cause  berries  of  uniform  grade 
to  be  placed  upon  the  market  Another  pur- 
pose was  to  secure  a  uniform  price  and  avoid 
flooding  any  one  market  as  would  be  done  if 
a  large  quantity  of  berries  was  shipped  to  a 
particular  point  at  one  time.  Under  the  sell- 
ing agency  the  quantity  of  berries  going  to 
any  one  market  was  regulated,  and  In  this 
way  tended  to  maintain  or  "hold  up,"  as 
the  evidence  shrnvs,  the  price.  It  was  also 
for  the  purpose  of  enabling  all  growers  to 
receive  for  their  berries  a  uniform  pric& 
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There  is  nothing  in  the  contract  or  the  opera- 
tiou  under  It  that  limits  the  production  or 
controls  the  price  In  any  partlailar  locality. 
While  the  selling  agency  x^as  located  in  Port- 
land the  berries  handled  through  the  cran- 
berry exchange  representing  the  three  cor- 
porations came  in  direct  competition  with 
eastern  berries,  as  well  as  with  the  berries 
of  independent  growers.  The  cranberry  as- 
sociation controlled  about  2  per  cent  of  the 
berries  produced  in  the  United  States,  the 
ind^endent  growers  32  per  cent.,  and  the 
American  Cranberry  Exchange,  which  was  an 
organlzatlw  operating  In  New  Tork  and 
Chlca^,  66  per  cent  The  berries  sold 
through  the  sdling  agency  In  Portland 
created  by  0ie  tliree  oorporattons  sold  at  the 
market  price,  and  the  herrles  were  shipped 
by  tlie  corporatl<ms  to  sudi  points  as  Mar- 
tin, tbe  selling  agent,  designated.  'Ebe  evi- 
dence Is  that  t3ie  price  of  tbe  berries  in  the 
various  markets  viras  fixed  and  ocmtrolled 
the  Am«1can  Cranberry  Exchange.  If  the 
Pacific  berries  could  not  be  sold  lor  the 
same  price  as  the  eastern  berries,  the  selling 
agent,  after  conferring  with  the  members  of 
the  exchange,  would  sell  for  a  lesser  price. 
The  contract  and  the  delivery  of  berries  un- 
der it  not  resulting  in  limiting  the  produc- 
tion, controlling  or  fixing  of  the  price  In  any 
particular  market  cannot  be  said  to  be  void 
as  against  public  policy,  or  under  the  con- 
stitutional provldon  above  referred  to  or  un- 
der the  Anti-Trust  Set 

The  questlMi  as  to  when  a  contract  Is  a 
restraint  of  trade  was  fully  discussed  In 
Fisher  Flouring  Mills  Co.  v.  Swanson,  T6 
Wash.  649,  13T  Pac.  144,  51  L.  B.  A.  (N.  S.) 
522.  it  was  there  recognized  that  It  was  dif- 
ficult to  state  the  rule  wbldi  would  cover 
all  casra,  and  that  the  circumstances  of  each 
particular  case  ud  the  situation  of  the  par- 
ties In  odditkm  to  the  effect  oo  tbe  public 
wdfare  must  be  considered  In  determining 
the  validity  of  a  ccnatract.  It  was  there  said: 

"The  fact  that  the  circumstances  of  each  par- 
ticular case  and  the  situation  of  the  parties,  in 
addition  to  the  effect  on  the  public  welfare, 
most  be  considered,  and  that  of  all  circum- 
stances tbe  domioant  consideratiott  ia  the  wel- 
fare of  tbe  public  makes  it  difBcolt  to  state  by 
definition,  except  in  tbe  broadest  way,  any  rule 
for  determining  the  validity  of  any  sacfa  con- 
tract as  that  here  involved.  Perhaps  the  fol- 
lowing is  ns  near  a  complete  definition  as  we 
can  formulate  from  tbe  adjudicated  cases:  Con- 
tracts fixing  prices  as  incidental  to  some  main 
contract,  and  involrins  less  than  a  controlling 
part  of  a  given  commodity  in  a  given  market, 
not  proceeding  from,  nor  tending  to  create,  or 
to  maintain  a  monopoly,  Tvill  be  sustained  when 
the  restriction  is,  under  the  circumstances  of 
the  particular  case,  reasonable  in  reference  to 
tbe  Interests  of  the  parties,  and  reasonable  in 
reference  to  the  interests  of  the  public;  that 
ia  to  say,  when  the  price  fixed  is  fairly  neces- 
saxT  to  the  protaetien  of  the  covenantee^  and 
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fair  to  Oia  pnbll^  fai  tiiftt  It  faralshw  only  a 
reaaonable  profit  to  the  contraetinf  partiea. 
T^pfcfay  theae  elementa,  audi  contracta  are  in- 
valid as  eontraiy  to  pnblie  poUcj." 

Flnck  t.  Sdinelder  Granite  Co.,  187  Mo. 
'-244.  86  S.  W.  218.  106  Am.  St  Rep.  452,  it 
'was  itated  tliat  In  determining  the  validity 
at  conunon  law  of  a  cMnblnatlou  claiming  to 
be  In  restraint  of  trade  the  true  test  Is 
"whether  they  afford  fair  and  Just  protection 
to  the  parties  [thereto],  or  whether  tb^  are 
BO  broad  as  to  'Interf^  with  the  Interests 
of  the  public.' "  In  United  Stotes  r.  Addys- 
ton  Pipe  &  Sted  Co..  8B  Fed.  271.  29  a  a  A. 
141, 461*.  B.  A.  122,  In  determining  whether  a 
contract  was  TciA  at  cmnmon  law  or  under 
the  -Anti-TmBt  Act  the  test  aK>lled  was 
whether  ttiere  was  a  reasonable  restraint  of 
trad^  "considering  whethw  the  restraint  la 
such  only  as  to  afford  a  fair  protection  of 
the  interests  of  the  party  In  favor  of  whom 
It  Is  given,  and  not  so  large  as  to  Interfere 
with  the  Interests  of  the  public.  Whatovw 
restraint  Is  larger  than  the  necessary  pro- 
tection of  the  party  requires  can  be  of  no 
benefit  to  either.  It  can  only  be  oppressive. 
It  18,  In  the  eye  of  the  law,  unreaaonabla 
Whatever  is  Injurious  to  the  interests  of  the 
puUic  Is  v<AA  on  the  ground  of  public  policy." 

A  large  number  of  cases  dted  in  the  briefit 
where  contracts  have  been  held  vcdd  as  be- 
ing a  restraint  <it  trade,  but  It  does  not 
se«n  necessary  to  review  these  in  detail.  So 
far  as  we  are  Informed,  no  case  holds  that 
a  contract  Is  void  which  does  not  limit  the 
production  or  contnA  or  fix  the  price  in  a 
particular  market  As  above  pointed  ont  the 
contract  here  under  cmudderation.  considered 
in  connection  with  the  evldaice  showing  the 
operation  under  it,  neither  limits  the  pro- 
doction  nor  fixes  the  price,  mie  cases  of  Mill 
&  Lumber  Oa  t.  Hayes,  76  CaL  387,  18  Paa 
881,  9  Am.  St  Bep.  211,  and  Cravais  v.  Gar- 
ter-Cnune  Co.,  92  Fed.  479,  84  a  a  A.  479, 
are  cases  when  the  oombinattooB  there  in 
question  limited  the  production  and  Increased 
the  price,  and  are  thraeCore  not  in  point  In 
this  case. 

[Z,  3]  The  next  question  whicb  axlaee  Is 
whether  the  reepondoit  la  entiUed  to  In- 
junctive rdlef.  nie  appellant  ctmtoidB  that 
there  should  be  recourse  only  for  damages. 
The  purpose  of  the  action  was  not  to  enforce 
specific  performance  directly,  bat  to  acoom- 
pllfih  that  indirect  result  by  restraining  the 
appellant  from  selling  berries  to  any  other 
person  than  the  respondent  It  wlU  be  ad- 
mitted that  if  the  contract  by  Its  terms  shows 
an  Intent  to  rely  upon  damages,  or  If  there 
is  an  adequate  remedy  at  law.  that  lnjanc> 
tlve  r^ef  cannot  be  had.  The  cmtract 
provides  that  to  accomplish  its  purpose  It  is 
necessary  that  the  am>^nt  strictly  and 
fully  comply  with  and  pwfonn  the  stipula- 
tions and  ai^eonents  ob  tola  put  While  the 


contract  provides  for  damages,  It  also  re- 
cites tliat  it  is  tmpoeslble  to  fix  and  estimate 
the  actual  damage  sustained  in  event  the 
grower  shall  fall  to  abide  by  the  agreement 
and  the  damages  are  only  estimated.  The 
contract,  we  think,  falls  to  show  an  Intent 
of  the  partiea  that  In  the  event  of  breadi  the 
only  recourse  would  be  an  acti<m  for  dam- 
ages. There  vnw  not  an  adequate  remedy  at 
law  because  an  action  f6r  damages  would  not 
be  Boffldent  to  protect  the  re^ondent  and 
the  other  growers  which  It  re{H«Bented  In 
acc<nnpUshing  the  puriMsee  of  the  undertak- 
ing. Those  porposes  are  folly  set  ont  above 
and  need  not  here  be  repeated.  The  fact  that 
the  contract  is  one  which  could  not  be  qieclfl- 
caUy  enforced  in  a  court  of  equity  by  rea- 
son of  the  fact  that  it  would  require  the 
performance  of  continuous  duties  does  not 
prevent  the  court  from  entering  an  injunc- 
tion restraining  Its  breach,  whidi  Indirectly 
accomplishes  the  same  resolt  Western  Un- 
ion Telegraifti  Oo.  t.  Unloa  Faclflc  BaOwsy 
Oo.  et  aL  (a  a)  8  Fed.  428;  Chicago  ft  Al- 
ton Hallway  Ca  t.  N.  T.  L.  D.  ft  W.  B.  By. 
Co.  (a  C.)  24  Fed.  516 ;  American  Bflectrlcal 
Works  r.  Varley  Duplex  Col,  26  B.  I.  295, 
68  Ati.  977.  S  Ann.  Cas.  975.  In  the  case 
last  dted.  upon  this  question  It  was  said : 

"The  respondent,  however,  eoatends  that  the 
Injonetion  should  net  be  granted,  beeuse  it 
would  resolt  In  eompelUnf  indireelly  a  specific 
performance  of  the  contract  in  the  case,  irtkere 
the  court  would  not  directly  order  raeh  pw- 
formance.  We  do  not  tliink  that  this  conten- 
tion is  in  accord  with  the  best  and  moat  modem 
authorities.  The  following  cases,  amongst  oth- 
ers which  ntight  be  dted,  soataln  the  otHn^atn- 
ant's  position  [citing  aomerons  authorities]. 

"A  very  dear  and  wtfl-coasUexad  statement 
of  tiie  law  optm  the  qaestiee  nadw  eensMeim- 
tion  according  to  the  most  modern  anthotities 
la  to  be  found  in  the  opinion  ol  Judge  LowcH 
In  Singer  Sewing  Hadiine  Co.  v.  Union  Bat  ft 
Em.  Co..  supra.  In  whidi  he  says:  TDie  two 
points  of  law  are  not  without  Afflenlty.  nie 
relief  asked  is  spedfle  performance  and  injtmc- 
tien.  It  is  argued  witii  great  ability  by  the  de- 
fendants that  the  complainant  Is  not  eutitied 
to  specific  performaoce,  and  that  therefore  it 
cannot  have  an  Injonetion  which  la  merely  aux- 
iliary. Granting  the  premises,  I  am  not  pre- 
pared to  concede  the  oondusion.  It  the  court 
cannot  order  a  contract  for  the  making  of  but- 
tonhole maddnea  to  be  epedfleally  perCened 
by  reason  of  the  hnpossibility  of  auperiBtSBd- 
ing  the  detaila  of  such  a  businesa,  it  does  not 
follow  that  the  bill  may  not  be  retained  aa  an 
injoDCtioD  bni.  It  was  formerly  thought  that 
an  inJuictioD  would  not  be  granted  to  restrain 
the  breach  of  any  contract  onless  the  ecaitrat?t 
were  of  such  a  eharaeter  tiMt  the  court  eesM 
folly  enforce  the  perfoimane*  of  it  «m  bott 
sides.*  Jndge  Lowell  here  enmlnea  the  an- 
thorities  and  the  developntent  of  tiie  modsa 
role,  and  then  proceeds:  1  think  the  fair  f 
aolt  of  the  later  cases  may  be  thus  expivaed: 
If  the  ease  Is  one  In  whidi  the  negative  resB- 
edy  of  hijnneiloa  wOl  do  sobetentlal  JnsCiee  he- 
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tween  the  putiM  by  obBgfait  tlw  dBfenduit  el- 
-Uier  to  carry  oat  Ms  coDti*^  or  Iom  til  bone- 
fit  of  the  brcMfc,  and  th*  remedj  at  law  li 
Inaaequftte,  and  tliere  la  bo  reason  of  policy 
against  it,  the  eonrt  win  interfere  to  restrain 
eondnct  wbidi  is  contrary  to  fhe  contract,  al- 
thongh  it  may  be  nnabie  to  aaferoe  a  spedfle 
pari  ormaaee  ^  tt.*  **. 

The  fact  that  the  contract  provides  that  in 
case  of  breach  the  damage  shall  be  aa  there 
admitted  does  not  ef  Itself  condusively  e»- 
tabllsh  that  the  parties  contemplated  that 
upon  the  bre*ch  ttieroof  damages  would  be 
an  adequate  rentedy.  It  la  a  question  of  In- 
tention In  ea<fa  case,  to  be  deduced  from  the 
whole  InstrumeDt  and  the  circumstances; 
and,  if  it  appear  ttut  the  performance  of 
the  corenant  was  Intended*  and  not  merely 
the  payment  of  damagee  In  caae  breach, 
the  oxrtract  will  be  enforced.  "Diamond 
Match  Co.  V.  Boeber.  106  N.  T.  473,  IS  N.  S. 
419,  60  Am.  Rep.  464 ;  Haxrla  v,  Theus  et  aL, 
149  Ala.  183.  43  South.  131.  10  L.  B.  A.  (N. 
S.)  201,  123  Am.  SC  Bep.  17;  Wilkinson  t. 
Colley,  164  Pa.  35,  90  Atl.  280,  26  L.  B.  A. 
114 ;  Heinz  r.  Roberts.  13S  Iowa,  748.  110  N. 
W.  1034;  Bopea  t.  Upton,  12S  Massw  2SS; 
Zlmmermann  t.  Qenog,  13  App,  Dir.  210,  43 
N.  Y.  Supp.  839. 

Considering  tlie  terms  of  the  contract  and 
all  the  attendant  drcnmstanoea,  we  are  of 
the  opinion  that  it  was  not  Intended  the 
partleB  ttuaeto  tbSLt  the  damages  dalmed 
therdn  stumld  be  the  only  price  ot  the  ap- 
pellant's breadi  of  the  agreement,  and  that 
the  remedy  at  law  would  not  be  adequatflh 

TlM  Judgment  wUL  be  affirmed. 

PARKIItR»  a  J.,  and  MirFCHBLLh  TOIr 
KAN,  and  BBIDOSS,  JJ.,  concnr. 


STATE  ex  m.  CITY  OP  YAKIMA  v.  KUY- 
KENDALL  at  al.   (No.  10706.) 

(Bnpreme  Gout  of  WaaUagton.   Oeb  81, 

1021.) 

Watere  aad  water  ooaraas  «3»l&4— Faots  hold 
Bot  to  Justify  rwiBlrlag  water  oonpaay  to 
sabstKata  iroa  for  woetfsa  naJa,  or  to  plaea 
woadea  mala  onlalds  raadway. 

Bren  If  Bern.  Code  191S,  |  8e2»-70>  an- 
Uiorlsing  the  PuUIe  Service  Commission  (now 
the  Departmaaft  of  PnbHc  Works)  to  direct 
chaiq^,  wbaneTor  it  ahall  find  that  (Ganges  in 

a  water  lystem  onght  to  be  made  to  promote 
the  security  or  conTenience  of  the  pnblic,  girea 
Jnrisdiction  to  interfere  with  construction  in 
streets  made  in  accordance  with  franchise,  held 
that  the  facts  developed  by  the  evidence  did 
not  justify  ordering  a  water  company  to  sub- 
stltnta  sn  iron  for  a  wooden  main  In  a  street 
abont  to  be  paved,  or  to  place  the  woodoi  main 
ontaido  the  loadway  proper,  on  the  theory  of 


frequent  leaks  in  the  wooden  main,  neotairi-- 
tatlng  the  tearing  ap  of  the  pavement. 

Department  2. 

Appeal  from  8iq)erfor  Court;  Tburstm- 
Oounty;  Jolin      Wilson,  Judg& 

Application  of  the  aty  of  Yakima  to  R  V. 
Kuykendall  and  others,  constituting  the  Pub- 
lic Service  Commission  (now  the  Depart- 
ment of  Public  Works),  to  order  Uie  Pacific 
Power  &  light  Company  to  remove  a  wooden 
main  from  a  street,  was  dismissed.  On  writ 
of  review,  on  relation  of  such  dty,  sudi-  ac- 
tion was  affirmed  the  superior  court,  and 
relator  appeals.  Affirmed. 

Thomas  B.  Grady,  of  Yakima,  and  Vance 
&  Chrlstoiaakt  of  Olympta,  for  app^ant 

Lindsay  U  Thompson  and  Raymond  W. 
difiTord,  both  of  Olympta,  and  John  A.  Laing 
and  Bcaixy  S.  Gray,  boUi  (tf  Portland,  Or«- 
for  respondenta. 

BCACnaNTOSH,  J.  Ttba  Fadflc  Fowar  A 
Ei^t  Company,  a  pnblio  aarvlee  oorpomtion. 
operating  a  watw  plant  in  Yakima,  Bomo 
18  or  14  years  ago  laid  a  12-bich  wooden 
pipe  on  Slxtaentb  aroiu^  la  ttiat  dty.  In 
ISSO  the  dty  became  deslmna  of  paving  Six- 
teenth avsana,  and  reanested  the  power  oon* 
pany  to  remove  the  wooden  main,  and  eltbOT 
aubstltnte  tberafor  an  Inm  main,  ot,  in  the  al- 
tematlvek  place  the  wooden  one  In  tha  park- 
ing strip  adjoining  flie  roadway  propor,  for 
the  reaKm  tliat,  u  the  dty  dalmed,  the 
wooden  main  fregnoitly  leaked,  and  in  ordw 
to  make  rqialn  it  will  he  necessary  to  tear 
IV  the  pavoncnt;  witii  reanlttng  injury  there- 
to. The  power  company  nAwed  to  comply 
with  the  dty's  demand,  and  applicatian  waa 
made  to  the  Public  Serviro  Commission  (now 
the  department  of  public  works)  for  the  pur- 
pose of  CMOpdling  the  power  ctMopany  to 
accept  one  ni  the  two  altematlTe  dunges. 
On  the  hearing  before  the  d^artment  the  ap- 
plication waa  diamlased,  and  thereafter  a 
wilt  of  review  waa  sued  out  to  the  superior 
court,  where  the  action  of  the  department 
waa  affirmed,  and  from  lUa  jodi^nent  of  the 
snpevior  court  an  appeal  has  been  brought 
hace. 

Section  70  of  diapter  117,  Idwa  1011,  Bam. 
Code;  {  8026—70^  under  which  the  proceeding 
haa  bem  brou^t,  la  aa  tdOowBi 

"Whenever  the  commlsrion  shall  find,  after 
hearing  had  upon  Ito  own  motion  or  upon  c<Hn- 
plaint,  that  repairs  or  improvements  to,  or 
chains  in,  any  gas  plant,  electrical  plant  or 
water  system  ought  to  be  made,  or  Uiat  any 
additions  or  extensions  should  reasonably  lie 
made  thereto,  in  order  to  promote  the  security 
or  convenience  of  the  public  or  employees,  <or 
in  order  to  secure  adequate  service  or  facilities 
for  manufacturing,  distributing  or  supplying 
gas,  electricity  or  water,  the  commission  may 
enter  an  order  directing  that  sudi  reason- 
able repairs,  improvunuits.  dunges,  additions, 
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or  extesBltnu  of  nidi  lU  plant,  eleetrieal  plant 
or  water  system  be  made." 

Tbe  department  of  pnUIc  works  found  tbat 
the  wooden  pipe  was  reasonably  suffld^t 
for  the  purpose  of  carryiiig  watM,  and  fur- 
nisbed  adequate  service  and  facility,  and  fur- 
tber  found  that  it  bad  no  authority  to  or&er 
a  (diange  In  a  pipe  which  had  been  laid  under 
a  franchise,  even  though  it  might  possibly,  on 
account  of  Its  leaking,  be  a  detriment  to  tbe 
pavement,  by  weakening  the  foundations,  so 
thaj  the  pavement  Itself  might  be  damaged, 
or  occasion  injury  to  persons  using  it. 

On  tJie  one  band,  it  is  claimed  that  the 
section  which  we  have  quoted  gives  the  de- 
partment of  public  works  no  Jurisdiction  In 
cases  of  this  kind,  for  the  reason  that  the 
section  Is  concerned  primarily  with  the  public 
service  furnished  by  the  company,  and  with 
the  contract  or  relations  between  the  company 
and  the  public  In  respect  to  the  service.  In 
other  words,  that  the  department  of  public 
works  is  not  granted'the  power  to  modify  a 
f  randilse  r^atlng  to  the  manner  of  oocapying 
public  streets  or  to  require  dutnges  In  equip- 
ment except  such  (Ganges  as  are  reasonably 
necessary  to  furnish  adequate  service,  or  to 
provide  safety  for  the  public  or  employees  in 
the  fumlsJilng  of  such  service.  On  the  other 
hand.  It  is  claimed  that  the  language  of  the 
act,  "In  order  to  promote  the  security  or  con- 
venience of  the  pnbllc  or  employees,"  gives 
the  departmoit  jurisdiction  to  determtne  con- 
troversies between  a  municipality  and  a  pul>- 
11c  service  corporation  In  regard  to  the  char- 
acter of  tiie  equipment  It  must  maintain  on 
public  streets  !n  order  to  promote  the  seco- 
ri^  and  convenience  of  the  public  As  we 
view  the  record  In  this  case.  It  is  not  neces- 
sary to  determine  whether  the  department  of 
public  works  has  Jurisdiction  or  not,  as  to 
pass  upon  the  question  whether  the  public 
functions  of  the  utility  are  here  involved,  or 
whether  It  Is  necessary,  In  onJer  for  the 
department  to  have  Jurisdiction,  that  the 
matter  be  one  of  more  than  the  violation  of 
some  private  or  contractual  rigbt,  even  thon^ 
It  may  be  one  of  pnbllc  Interest 

SYom  a  reading  of  the  testimony  Introduc- 
ed before  the  department,  and  the  depart- 
ment's findings  thereon,  it  satisfactorily  ap- 
pears that  the  condition  of  the  wooden  pipe 
complained  of  in  no  event  necesdtated  its 
removal  in  order  to  promote  the  security  or 
convenience  of  tiie  public,  giving  that  phrase 
the  full  meaning  contended  for  by  the  city. 
The  testlmcniy  Is  dear  that  the  leaks  which 
have  heretofore  taken  place  In  the  avenue 
were,  for  the  most  part,  those  whldi  were 
occasioned  by  another  main,  the  use  of  which 
Is  now  discontinued,  or  those  in  service  pipes 
^ich  were  occasioned  by  the  manner  of 
their  Cf»nectlon  with  tlie  12-1  nch  main ;  and 
that  these  connectioos  now  have  been  lower- 
ed and  attadied  In  a  different  maimer  and 


protected  by  insulation,  and  that  since  the 
installati(si  of  the  new  system  o£  connections 
the  number  <^  leakages  has  cUminlshed  to  a 
negligible  quantity.  Tbe  evldoice  is  that  un- 
der the  old  manner  of  connections  leakages 
would  have  Just  as  freqawtly  occurred  bad 
the  main  been  of  metaL  It  furtlmmore  ap- 
pears tliat  the  main  Is  so  located  that  In  the 
ertrnt  leaks  should  occur  tiiey  could  be  takm 
care  of  wltliout  any  serious  Interference  with 
the  hard  snrfaoe  pavement  vrtildi  it  is  propos- 
ed to  construct.  "Sntb  tiie  record  hi  thia  con- 
dition, even  assnmlng  the  department  of  pab- 
lie  works  has  Jnrisdlctton  to  Interfere  with 
construction  in  streets  made  In  accord- 
ance with  the  frandiise,  still  the  facts  do  not 
Justify  tile  action  asked  the  clt7,  and  the 
concluMons  of  the  departmoit  and  of  tiie  su- 
perior court  are  affirmed. 

PARKBR.  G.  3.,  and  MAIN,  HOLCOMB. 

and  HOVHnr,  J  J.,  concur. 


STATE  ex   rel.  GILLESPIE  v.  KUYKEN- 
DALU  DIreetor  of  PuMIe  Works. 
(No.  16648.) 

(Supreme  Oonrt  of  Wosliinffton.   Nov.  1, 
1&21.) 

1.  Pleading  «=»&I4(I)— Facts  pleaded  admitted 

by  demurrer. 
By  demurrer  to  pleading  all  facta  pleaded 
therein  are  admitted. 

2.  Probibltioa  «s>20— Dlreotor  of  psUle  wortis 
held  to  have  ekoaeded  JarisdloUon  la  grutfas 
oertlficate  to  auto  traasportatioB  oompaales. 

Application  and  affidavit  for  prohibition  to 
the  director  of  pnblie  works  ft«Id  to  ahow  that 
he  is  acting  and  threatening  to  act  withoot  or 
b  excess  of  his  jurisdiction,  by  granting  cer- 
tificates to  operate  auto  transportation  com* 
paoiea  for  tranaporting  persons  or  property 
for  compensation  without  requiring  the  owner 
or  operator  to  first  procure  liability  and  prop- 
erty damage  insurance  from  a  company  li- 
censed to  make  liabililr  insarance  in  the  state, 
or  the  surety  Iwnd  of  a  company  licensed  to 
write  surety  boods  in  the  state,  as  directed  by 
Laws  1921.  p.  841.  |  ft. 

3.  Proliibitlon  <S=>IO(l)— Lies  where  oflloer  Is 
acting  and  threatening  to  act  withont  juris- 
diction. 

Where  an  officer  is  actios  and  threatening 
to  act  without  or  in  exoess  of  Us  JnciBdietion, 

prohibition  lies. 

Department  2. 

Appeal  from  Superior,  Court,  Thorston 
County;  John  M.  Wilson.  Judge. 

AppUcatUm  by  O.  W.  GiUemle  for  writ  of 
prohibition  agabist  EL  V.  Kurkflodall,  Dtrec- 
tar  of  PnbUe  Worts  of  the  State  of  Wasbing- 
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ton.  From  an  advenB  judgmctt^  ntatae  ap* 
peals.   Barenwd  and  remanded. 

Tr07  &  Sturdevant,  of  Olympla,  for  appe- 
lant 

L.  Jj.  TbompBon  and  SaTmond  W.  Cllftord, 
both  of  OlyiDpla,  and  Van  Vyka  St  ThomaB, 
of  Seattle,  for  respondent. 

HOLOOMB,  J.  This  is  an  appeal  from  a 
Judgment  of  the  lower  court  sustaining  a  de- 
murrer to  the  application  and  affidavit  of  re- 
lator for  a  writ  of  prohibition,  and  leBtraln* 
Ing  the  director  of  public  worka  from  ac- 
cepting liability  policies  and  aur^y  bonds 
from  am  C^iarlea  giunnw  Best,  and  a  con- 
cern called  the  Automobile  Inaurance  Bs* 
change. 

It  iB  armed  In  relator'a  affidavit,  among 
other  thingBf  that  re^KHidrat,  as  the  duly  ai>- 
pointedt  qualified,  and  acting  director  of  pub- 
lic wMiEs,  Is  veated  wltb  ttie  mUe  Jnrtadlctlcoi 
to  enforce  tbo  provlaiona  of  chapter  111  of 
the  Seaalon  Laws  of  1921,  relating  to  the  reg- 
ulation of  mottw-piDpMIed  vefaldea  In  Om 
tranaportation  of  persona  and  property  for 
compensation  over  any  highway,  and  Uiat 
lectton  6  of  that  law  provides  that  the  own- 
or  i^porator  of  a  motor-propelled  vehicle 
coming  within  the  terms  of  sudU  law  must 
famish  aecorlty  for  Qie  payment  of  recover^ 
les  tqp  to  certain  amounts,  on  account  of  per- 
sonal Injuries  or  property  damages,  by  filing 
with  the  director  "Uabllit?  and  prc^erty 
damage  Insurance  from  [an  Insurance]  com- 
pany licensed  to  make  liability  Insurance  In 
the  state  of  Washington  or  a  surety  bond  of 
a  company  licensed  to  write  surety  bonds  In 
the  state  of  Wuhlngton"  on  eacb  motor- 
jHTopelled  T^lcle.  After  referring  to  c^tain 
provlKious  at  the  Insurance  Code  of  the  state 
of  Washington,  it  Is  further  averred  that 
the  director  has  ruled  and  announced  that  as 
full  compliance  with  section  6,  chapter  111, 
supra,  he  will  permit  and  allow  any  owner 
or  operator  to  file  with  him  an  original  auto- 
mobile policy  Issued  to  the  owner  or  opoa- 
tor  under  and  by  reason  of  classification  13^ 
<^  section  6050 — 83,  Hem,  CoAa,  being  motor 
vehicle  Insurance,  providing  there  Is  indorsed 
on  such  policy  certain  provisions  regarding 
the  liability  thereof,  and  not  compel  the  glv< 
ing  of  liability  Insurance  aa  provldi^  In  sec- 
tion 6,  chapter  ill,  supra,  by  a  company  li- 
censed to  write  liability  Insurance  in  the 
state  of  Washbigton.  The  affidavit  further 
avors  that  this  rdator  la  a  subscriber  to  a 
certain  instrument,  a  copy  of  which  la  at 
tached  to  his  afildavit,  and  made  a  part 
thereof,  by  the  terms  of  which  Charles  Sumner 
Best  &  Oo.  was  appointed  attorney  in  fact, 
with  certain  powers  given  under  certain  re- 
strictions ;  that  Best  assumed  the  name  of  the 
Automobile  Insurance  Exchange  as  the  name 
to  be  used  upon  policies  of  Insurance  to  be 
issued;  that  the  Automobile  Insurance  Ex- 
change la  not  a  company  licensed  to  do  boai- 


iiesa  in  the  atete  of  Waahingtoiii'and  das  no 
articlea  of  ineoiponttlan  cbartw;  that  Uie 
Automobile  Znanranee  Bxdumge  and  Best,  as 
the  attociier  in  Cact  ot  this  snbscribw,  and 
r^tor,  has  lasned  a  znimber  at  automobile 
policies  under  anbdivirtmi  18^  of  section 
6069—83,  and  the  director  has  agreed  to,  and 
will,  aco^  sntdi  aitfomoUle -policies  so  is- 
sued ont  of  the  ez<Aange,  as  full  e(Hnplianca 
with  section  C,  diapter  111,  snina;  that  the 
exdiange  has  no  ri^t  or  license  to  write  11a- 
Mltty  insurance,  nor  has  It  any  ri^t  or  li- 
cense to  write  the  surety  business  under 
section  0,  being  snbdtvlalon  6  of  section 
e06»— 63,  aa  required  by  section  6,  chapter 
111,  supra;  that  the  threatened  action  of  the 
director  In  taking  andi  i^racter  of  policies 
from  Best  or  the  Automobile  Insurance  B&> 
change^  not  being  issued  a  company  tt> 
censed  to  write  liability  Insurance  or  sure- 
ty bonds  in  the  state  of  Washington,  la  with- 
out and  in  excess  of  Jurisdiction  In  ttie  direc- 
tor by  the  provisions  of  chapter  111  Btq;>ra; 
that  tile  threatened  action  on  behalf  of  the 
director  will  be  oppressive  to  the  r^tor  and 
that  plain,  speedy,  and  adequate  remedy  can 
only  be  had  by  writ  at  prohlUtian. 

In  the  instrument  subscribed  by  r^tor 
and  attadied  to  his  affidavit  aa  "Bkxhiblt 
A,"  denraiinated  "Authority  from  the  Sub- 
scribets,"  the  oaly  authority  granted  to  issue 
Insurance  la  as  fttllows: 

"To  accept  appIicatioDs  for  and  to  make  and 
issue  policies  of  inJnirance  on  subscribers'  prop- 
erty against  logs  or  damage  from  any  casu- 
alty, accordlBg  to  the  printed  and  written  con- 
ditions of  the  policy  form  -of  the  Aatomobfle 
loBDrance  Kxchanee,  and  motor  vafaide  bonds 
aa  required  by  chapter  67,  Session  Laws  of 
1915.  on  form  preacribed  by  statute,  subject 
to  the  control  of  the  subscriber  as  hereby  pro- 
vided for,  and  to  make  us  severally  liable  tor 
an  amount  not  exceeding  the  amount  herein 
set  forth;  provided  no  policy  of  Insurance  shall 
be  Issaed  except  to  a  subscriber  of  the  Bx- 
(Aange  or  to  a  company  or  association  by  way 
of  reinsurance  as  provided  in  the  hj^tewa.** 

An  alternative  writ  of  prohiblUon  was  la- 
sued,  made  returnable  June  27,  isai,  and  re- 
spondent appeared  by  the  Attorney  General 
on  the  return  day,  and  demurred  to  the  ai^ 
plication  and  showing  on  behalf  of  the  rela- 
tor. No  answer  or  return  to  die  altematin 
writ  of  prohibition  was  made  other  than  by 
demnrrer.  The  respondent  stood  upon  his 
demurrer.  On  July  9,  1021,  the  court  enter- 
ed an  (Mrder  sustaining  the  demurrer  and  dis- 
missing the  action.  The  only  aasignment  of 
error  on  ttie  part  of  appellant  Is  that  the 
court  erred  Ui  sustaining  the  demnrrer  and 
dismissing  the  action. 

[1]  In  the  briefs  it  is  argued  by  respondent 
aa  If  the  case  were  here  on  a  full  return  of 
facts,  which  Is  hot  the  case.  By  standing 
upon  the  demurrer  re^ndent  admitted  all 
of  the  allegations  of  fact  In  the  complaint  or 
affldarU,  and  that*  aoMng  other  tt^ngs,  avers 
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ttULt  the  ADtomobila  InBoimnce  Bxxihanfe  and 
Charles  simmer  Beat  have  no  lloflnn  to  write 
tide  kind  of  Insaranos  and  mmtj  bonds  that 
the  Director  of  Public  WoAa  has  annmmced 
be  wlU  accept  It  la  alao  aTerred  that  the 
Automobile  Inauranoe  Bzdianse  la  not  a 
company  Ucensed  to  do  bndneaa  In  Qia  atato 
of  Waahington,  and  haa  no  artldea  of  Incor- 
poration, or  charts. 

Section  S,  chapter  111,  lAwa  ot  1821,  dt 
rects  and  empowm  tbe  dlrectw  of  pubUe 
works,  in  (ranting  eerttflcatea  to  operate  to 
any  auto  traiuportatlou  company  tor  tran»> 
porting  pwaona  or  property  for  eompeosa- 
tbm,  to  reqotre  the  owner  or  operator  to  first 
procure  liability  and  pn^ertr  damage  insor- 
ance  from  a  company  Uoenaad  to  make  11a- 
blHly  Inanranca  In  the  atate  ot  Waahlngbm. 
or  the  aarety  bond  of  a  company  Ucensed 
to  write  anrety  bcaida  In  tiie  atate  of  Wadk- 
ingtra,  on  eadi  motoritropdled  Tablda  used 
or  to  be  used  in  transporting  p^caooa  and 
pnputy  for  compenaatlon,  In  an  anKMmt  not 
to  exceed  $6,000  for  any  recoTcry  for  person- 
al injariee  by  one  peracai.  and  not  leaa  than 
9i6fi00  and  audi  additional  anunnt  aa  be 
diall  determine  tor  the  pencwa  rec^Tlng 
personal  Injnry  by  reason  of  one  act  of  neg- 
Ugence,  and  not  to  exceed  $1,000  for  damage 
to  property  of  any  person  other  than  the  in- 
aored;  and  to  maintain  such  liability  and 
property  damage  insurance  or  maimty  band  in 
force,  etc. 

[t,  I]  There  bdng  no  return  or  answer  to 
the  altematlTe  writ  of  pr(^blti<m  showing 
otherwise  than  as  alleged  In  relator's  affida- 
vit and  aiqi>lleatlon,  and  the  facts  alleged  be- 
ing admitted  by  the  demurrer,  it  is  manifest 
that,  if  such  facta  are  true,  the  director  la 
acting  and  threatening  to  act  without  or  fai 
excess  of  his  Jurisdiction.  In  such  case  pro- 
hibition always  lies. 

Under  the  state  of  the  record  we  have  no 
option  but  to  reverse  the  judgment  and  re- 
mand It,  with  lustroctlraia  to  ovemile  the  de- 
murrer, and  require  reqiondent  to  make  re- 
turn and  answer  to  the  altematlTO  writ  of 
pr(AibltIon,  and  ISor  further  proceadlngi 
tbmander. 

Bemraed  and  roEBiaxided. 

PAKKBR,  a  3^  and  MAIN,  MACKIN- 
TOSH, and  BOVET,  3J^  caneoxi 


NORTH  COAST  POWER  CO.  v.  KUYKEN- 
DALL  at  at    (Ne.  16643.) 

(Sapreme  Coart  ot  Washington.  Nov.  17* 
1921.) 

I.  Eleotrkity  ^It— Conplalaaat-baa  barriea 
of  preef  when  oonplaiat  of  rates  la  aiarfe 
after  tariff  has  beooaie  effeotlva. 

Where  complaint  of  rates  of  company  for- 
ulshine  electricitT  is  not  made  tm  after  its 


new  tariir  baa  gone  Into  etfeet,  tte  burden  of 
showing  tiim  unreasonable  Is  on  com^ainant 

2.  Eleotrlcity  «s»M— Rates,  Is  view  ef  net 

profit!,  not  axoesalve. 
Taxilf  nt«8  of  a  public  service  company  fnr- 
oiahing  electridty  to  dikdog  districts,  yielding 
only  4.12  per  cent,  net  earnings  <qttlie  e«n- 
pany'a  capital  devoted  to  the  busfneaa  of  such 
distrleta,  are  not  ezceastve. 

8.  EleotrMty  Rataa  kali  aet  Ughar 

than  vaiae  ef  tarvlea. 

That  rates  of  a  puUie  scrvlee  company 
furnishing  electrid^  to  diking  districts  were 
not  higher  than  the  value  of  the  services,  with- 
in the  nde  that  if  Oi^  are  it  may  be  com- 
pelled to  vender  serrlee  at  a  loss,  Aett  sbown 

the  avldenes. 

4.  Eieotridty  «Bi  I— How  abUHy  to  pay  rales 
Is  datermlaed  stated 

The  measure  of  aUB^  of  diUng  districts 
to  pay  increased  rates  a  company  furnishing 
them  electrid^,  wltldn  the  rale  that  rates 
of  a  public  service  rempssy  Aootd  not  exceed 
the  abiUty  of  the  eousumcr  to  par,  thoush  the 
company  be  oompelled  to  render  service  at  a 
loss,  is  their  actual  fioancial  resources,  and 
not  the  estimate  of  their  '"■"■r"g  officers  in 
providing  for  expenses  without  a^cvating  a 
raise  in  rates. 

5.  Ereetrldty  «=>ll  —  Rale  that  a  eosipaay 
aaJUng  fair  retara  on  total  capital  ai^  be 
required  to  furalsb  a  glvea  dasa  at  a  loas 
held  inapplicable. 

The  rale  that  where  the  general  business 
of  a  public  service  company  is  making  a  fair 
return  on  its  total  capital  invested  it  may  be 
obliged  to  fundsh  a  gbrvu  dass  with  ssrviee  at 
less  than  cost  &eU  inapplicable  In  favor  of 
diUng  districts  to  whiA  a  company  la  fnr- 
nisblog  deetridty. 

6.  Eieotridty  «=>  1 1— Whether  rates  are  fair 
not  affeoted  by  baslness  bdag  aolMted  or  ef- 
fereA 

Whether  the  rates  of  a  company  foniidi- 
ing  deetridty  to  diking  districts  are  fair  can- 
not be  aUtated  by  the  quesdm  M  whethw  it 
sirtidted  tkt  business  ar  wbathsr  they  spon- 
taneoosly  offered  it 

Departmmt  2. 

Appeal  tnm  Superior  Ooort,  Tbnraton 
Oonnty;  X>.  F.  Wright,  JMge. 

On  complaint  by  diking  dlatrlefs  of  tariff 
for  deetridty,  filed  by  the  North  Ooast  Pow- 
er Ciompany,  B.  V.  Knykandall  and  otbm. 
constituting  the  Public  Service  Commiaslon 
(now  the  Department  ot  Public  Worira). 
made  an  order  adverse  to  the  company,  whldi 
on  writ  of  review  taken  by  the  company  was 
reveraed  by  the  superior  court,  and  from 
the  Judgment  of  tbB  ooort  tba  Commiaalon 
appeals.  Affirmed. 

Lindsay  L.  Thompson,  Baymond  W.  Clif- 
ford, and  >'at  U.  Brown,  all  of  Olympla. 
and  HcKenney  ft  Bisk,  of  Kelso,  for  appe- 
lant 


•adtor  ether  asMS  ass  I 
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Hayden,  heagbona  ft  Metsier,  ■&  of  Tt- 
coma,  for  respondoU. 

MACKINTOSH,  J.  In  HOB.  191T,  IMS. 
and  die  respondent,  North  Ooast  Pover 
G(nq«ny,  entered  Into  contracts  wKb  cer* 
tain  diking  diatriots  and  dlUng  improvement 
districts  In  OowUts  connty.  Wash.,  to  tamlalL 
electric  enrrent  to  flie  districts  at  rates  fixed 
in  the  cmtraots.  The  reqKmdent  la  a  pnMlc 
servlee  corporatloii  mgagad  In  fnmldilns 
comnnnltleB  along  the  Une  of  ttie  Northern 
Pacific  Railway,  betwe»  O^lno  and  Kalama 
In  this  state,  with  dectrlc  power.  The  dik- 
ing districts  are  monldpal  corporations 
whose  pnrposes  are  to  render  fit  for  ctiltl- 
vatton  certain  lands  which  are  subject  to 
orerflow  by  the  Columbia  river.  The  opera- 
tion of  these  dlatrieta  has  been  largely  soo- 
cessfnl.  and  as  a  resolt  there  has  been  a 
great  increase  in  the  value  of  the  lands  af- 
fected by  such  operations.  The  rates  fixed 
in  the  contracts  were  to  prevail  for  a  period 
of  10  years. 

On  November  19,  1919.  the  respondent  filed 
a  tariff  with  the  Public  Service  Commission 
(now  the  department  of  pnbllc  works)  which 
tariff  provided  for  rates  largely  in  excess  of 
those  then  in  effect  and  provided  in  the  con- 
tracts. Oliis  new  tartff  became  ^active  on 
December  20.  1910.  On  February  14,  1920, 
the  districts  complained  to  the  pnbllc  ser- 
vice commisaion  of  the  new  rates,  and  upon 
a  hearing  on  the  complaint  It  was  determined 
by  the  commission  that  the  new  rates  were 
unreasonable,  and  the  respondent  was  or- 
dered to  furnish  power  to  the  districts  at 
rates  identical  with  those  provided  for  In 
the  contracts.  A  vrrit  of  review  was  tkken 
by  the  respondent  to  the  superior  court,  which 
reversed  the  order  of  the  commission  and 
held  that  the  new  tariff  was  effective;  that 
the  contract  rates  bad  been  extlngulahed  by 
the  publication  of  the  new  tariff,  and  fur- 
ther held  that  12ie  new  tariff  rates  were  Just, 
fair,  reasonable,  and  sufficient,  and  that  the 
rates  ordered  by  the  commission  were  not 
Inst,  fair,  reasonable^  or  sufficient.  From 
that  Judgment  the  commission  (her^fter  re- 
ferred to  as  the  department  of  public  works) 
has  taken  this  appeaL 

This  court,  in  the  case  of  the  Nortti  Coast 
Power  Co.  v.  Public  Service  CommisEdon, 
101  Pac.  587,  had  before  it  Uie  same  tariff 
which  is  the  t)asls  of  this  present  action,  and 
there  held  that  the  rates  fixed  in  the  tariff 
became  «Etective  80  days  arter  the  filing  of 
the  tariff,  and  that  the  craitracts  were  thus 
terminateid.  the  rates  provided  therein  be- 
coming inapplicable.  The  question,  there- 
fore, here  Is  the  narrow  one  as  to  whether 
the  rates  eetabliahed  by  the  tariff  filed  No- 
vember 19,  1919,  are  just,  fair,  reasonable, 
■and  sufficient 

[1}  In  the  case  of  State  ex  reL  Seattle  t. 


Public  Service  Gommlsalon,  7fi  Wash.  402. 
136  Pac.  850.  it  was  determined  that  where 
a  tariff  had  been  filed  by  a  public  service  cor- 
poration, and  where,  under  section  8626—82, 
Rem.  Code,  complaint  Is  made  before  the  ef- 
fective date  of  the  tariff,  the  burden  of  proof 
is  upon  Ae  put^c  service  corporati<Ht  to  diow 
that  the  vrvpoeed  rates  are  just,  fair,  rea- 
sonable, and  sufficient,  but  that  where  com- 
plaint Is  not  made  until  after  the  new  tariff 
had  become  effectives  that  tito  bnrdoi  of 
proof  was  shifted,  and  the  complainant  la 
compelled  to  show  that  the  tariff  rates  an 
unreasonable. 

So  we  may  start  the  consideration  of  the 
testimony  In  ttila  cue  with  tite  btndeD  upon 
the  districts  to  mate  showing  of  tibe  unrea- 
sonableness of  file  tariff  of  Novwnber  19. 
1919.  The  testimony  establishes  this  sltoa- 
tlon:  That  the  respraident  le  deroUng  to  the 
bnalneas  of  these  districts  pn^erty  which  Is 
of  the  value  of  f67.680,  and  tills,  therefore, 
Is  the  amomit  upon  whldi  the  respondent*^ 
return  most  be  compoted.  It  Is  forthw 
shown  that  under  the  tariff  filed.  November 
19, 1919,  the  gross  revenqea  of  the  respondent 
from  its  business  with  the  districts  for  1919 
would  have  been  17,847.74,  and  that  the  cost 
of  doing  this  business  amounted  to  $5,063.63, 
making  a  net  profit  of  92.784.11,  or  an  earn- 
ing of  4.12  per  cent  npon  the  capital  in  use. 
The  testimony  farther  diows  that  under  the 
rates  provided  for  In  the  contracts  (which 
rates  wne  re-established  1^  the  d^rtment's 
order),  tte  gross  earahigs  from  tb»  buslnesa 
done  by  the  respondent  witb  the  districts  In 
1919  was  18,241.461  This,  compared  with  the 
cost  to  tile  respoadeDt  of  doing  the  tmsInflaB 
of  96,068.68,  made  a  losa  to  the  company 
theteon  of  IM82.0T.  or  8.70  per  cent  of  the 
eaidtti  In  vse. 

[2-4]  Those  figures  on  their  foce  must  be 
convincing  that  the  new  rate^  woe  not  ex- 
<vbltant,  and  the  profits  sbown  thereby 
would  not  constitute  an  unreasonable  earn- 
ing, and  also  that  the  ccntract  rates,  re-es- 
tablished by  the  department,  were  unjust, 
unfair,  unreasonable,  and  insufficient,  and 
that  the  department  was  in  error  in  setting 
aside  the  tariff  of  November  19,  1019,  unless 
there  are  other  facts  which  Justify  the  es- 
tabllshmoit  of  unremuneraUve  rates  in  this 
particular  case.  In  certain  cases  public 
service  corporations  may  be  compelled  to 
render  service  at  a  loss.  Bates  should  not 
be  higher  than  the  value  of  the  service  ren- 
dered, nor  exceeding  the  ability  of  the  con- 
sumer to  pay.  Puget  Sound  Electric  By.  t. 
Ballroad  Commission,  66  Wash.  76,  117  Pac 
739,  Ann.  Cas.  1913B,  763.  In  this  case  the 
proof  is  convincing  that  the  service  Is  worth 
its  cost  The  testimony  shows  that  the  value 
of  the  property  of  the  districts  served  has 
increased  manyfold  by  reason  of  the  use  ot 
respondent's  powar,  and  tiiat  principally  oa 
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aeoount.of  tills  Increue  In  the  Tfllue  of  a* 
j/ropert7  the  districts  are  amply  able  to  bear 
tariff  rates.  The  argomeat  that,  the  dis- 
tricts being  muDldiHil  corporations  and  har- 
tag  provided  tst  th^r  expenses  in  Septem- 
ber, 1919,  without  anticipating  a  raise  In 
rates,  no  fonds  would  be  available  to  meet 
the  Increase,  Is  tfllladoua,  for  the  reason  that 
the  measnre  of  the  districts*  ablUty  to  pay 
Is  not  the  esUmate  of  their  managing  officers, 
but  their  actual  financial  resources. 

[S]  Another  exception  that  In  some  cases 
compels  the  fumlsbing  of  service  at  a  loss 
Is  where  the  general  business  is  making  a 
fair  return  npon  the  total  capital  Invested; 
the  company  may .  be  obliged  to  furnish  a 
given  class  with  service  at  less  than  cost, 
but  this  exception  does  not  apply  here.  State 
ex  rel.  Seattle  v.  Public  Service  Commission, 
107  Wash.  17,  180  Pac.  913;  WiUcox  v.  Con- 
8oL  Gas.  Co,  212  n.  S.  19*  29  Sap.  Ct  192, 
88  L.  Sd.  882,  IS  Ann.  Cas.  1034,  48  L.  R.  A. 
(N.  S.)  1134. 

The  case  of  Puget  Sonnd  Electric  By.  t. 
Ballroiad  Commission,  mpra,  recognizes  this 
right  of  certain  users  of  pnbllc  service  to 
that  service  at  the  corporation's  loss,  where 
the  total  business  of  the  corporation  pro- 
duces a  sufficient  return  on  the  investment 
In  this  case  there  is  no  evidence  that  the  re- 
spondent makes  any  adequate  net  earning  on 
Its  entire  business. 

[S]  We  will  now  notice  a  few  minor  ques- 
tions presented  in  this  case.  One  of  these  Is 
that  the  districts  have  made  a  contribution 
towards  the  construction  of  the  respondent's 
plant,  and  that  the  respondent  voluntarily 
BOlidted  the  business  of  the  districts.  The 
testlmray  shows  that  the  figures  we  have 
hereinabove  set  out  do  not  take  Into  consid- 
eration these  cfmtribntlons,  and  the  figures 
showing  the  caidtal  taivestment  ezdnde  the 
amount  donated  by  the  districts.  The  ques- 
tion whether  the  rates  are  Just,  fftlr,  reason- 
able,  and  suffldoit  cannot  be  affected  by  the 
ctmslderation  of  the  question  whether  the 
respondent  solicited  the  business,  or  whether 
it  received  It  by  the  spontaneous  offer  of  the 
districts. 

It  Is  next  claimed  Qiat  the  power  which 
was  being  furnished  was  surplus  power.  Tbe 
evidence  does  not  support  this  claim. 

From  the  whole  record  we  are  satisfied 
that  the  lower  court  was  correct  In  setting 
aside  the  order  of  the  department,  which, 
In  the  circumstances,  was  arbitrary  and  ca- 
pridons,  and  the  Judgment  of  the  lower 
court,  re-establishing  the  rates  fixed  by  the 
tariff  of  November  19,  1919.  Is  hereby  af- 
firmed. 

PARKER,  a  J.»  and  MAIN  and  HOTBT, 
33.,  concur. 


STATE  ax  rel.  LADD  &  TILTON  BANK  V. 
SUPERIOR  COURT  FOR  LEWIS 
COUNTY.    (Ne.  16609.) 

(Supreme  Court  of  Washington.    Not.  16k 
1921.) 

Certiorari  «=>I6— Order  granting  Mttoa  te  re- 
quire third  party  te  be  nada  par^  aot  re- 
viewable. 

An  order  granting  a  motion  to  require  a 
third  part?  to  be  made  a  party  to  the  action  is 
not  reviewable  in  the  Supreow  Court  by  certi- 
orari in  advance  final  Judgment  entered  In 
the  case. 

En  Banc. 

Action  by  the  Ladd  &  Tilton  Bank  against 
Frank  Bosensteln.  An  order  waa  made 
granting  a  motion  of  defendant  to  requlr* 
R.  M.  Wade  &  Co.  to  he  made  a  party  to  the 
action,  and  application  was  made  by  the 
plaintiff  for  a  writ  of  certiorari  to  the  Su- 
perior Court  fw  Z^wis  County  (John  M. 
Wilson,  judge  thereof  to  review  ancb  ordw. 
Writ  denied.' 

Hull  St  Murray,  of  Chehalla,  for  plaintiff. 
C.  A.  Studebaker»  of  Chehalls,  for  reqiond- 
ent 

HOLCOMB,  J.  The  relator  brought  the 
original  action  as  plaintiff  against  one  Frank 
Rosenstein,  as  defendant,  in  the  superior 
court  of  Washington  for  Lewis  county,  np- 
on two  trade  acceptances  for  |1,258.85  each, 
for  the  amount  thereof,  with  protest  fee, 
drawn  upon  the  defendant  Rosensteln,  ac- 
cepted by  him,  and  thereafter  assigned  by 
K.  M.  Wade  &  Co.,  the  drawer,  to  plaintiff, 
Ladd  &  Tilton  Bank,  Payment  of  the  trade 
acceptances  to  Ladd  &  Tilton  Bank  was  re- 
fused by  Rosensteln,  and  they  were  pro- 
tested. 

After  the  service  of  summons  and  c»m- 
plalnt  in  the  original  action,  defendant  ap- 
peared and  moved  for  an  order  i)ermlttins 
the  defendant  to  make  R.  M.  Wade  &  CoJ. 
a  corporation,  a  party  plaintiff  or  defend- 
nnt  In  thp  action,  and  based  the  same  npon 
in  affidavit  of  the  defendant  Rosensteln  to 
the  effect  that  the  trade  acceptances  were 
for  two  motor  tractors  sold  and  delivered  to 
Bosensteln  by  R.  M.  Wade  &  Co.,  upon  cay 
tain  alleged  guaranties  which  had  beai 
breached,  all  of  which  R.  M.  Wade  &  Co. 
knew,  and  It  was  alleged  that  Ladd  ft  Tilton 
Bank,  a  corporation,  was  aware  of  tlM  guar- 
anties of  R.  M.  Wade  &  Co.,  a  corporation, 
and  of  the  failure  of  the  guaranties,  and  that 
Ladd  ft  Tilton  Bank  well  knew  at  the  tlmft 
of  the  existence  of  the  contract  between  R. 
M.  Wade  ft  Co.  and  defendant  Rosensteln, 
and  of  all  rights,  duties,  and  equities  exist- 
ing between  those  parties,  and  purchased  tbs 
two  trade  acceptances  with  such  knowledge^ 
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and  wltb  a  secret  tmderstftndliig  wtiereby  R. 
M.  Wade  &  Co.  agreed  to  stand  back  of  and 
protect  Ladd  ft  Tflton  Bank  against  any 
loss  which  the  plaintiff  ml^t  Incur  on  sacta 
trade  acceptances;  and  that  B.  M.  Wade  tt 
Go.  and  Ladd  &  Tltton  Bank  were  In  coUn- 
sloQ  to  compel  defendant  Bosenst^n  to  pay 
tlie  amount  of  the  trade  Acceptancm  to  Ladd 
ft  TQton  Bank,  as  though  Ladd  ft  initon 
Bank  were  an  Innocent  party.  It  was  also 
d^Klsed  In  the  affidavit  that,  imless  B.  U. 
Wade  ft  Oo.  be  made  a  party  to  the  action, 
defendant  Rosensteln  might  be  raqulred  to 
pay  the  trade  acceptances,  and  also  pay  dam- 
ages to  the  persons  to  whom  siuA  tractors 
had  already  been  sold,  to  the  loss  of  defend* 
ant  Bosenatein  bi  not  lees  than  the  sum  of 
from  t6,O0O  to  PlfiOO,  all  ot  whidi  woold  be 
occaatoued  by  the  fraud  of  B.  M.  Wade  ft 
Co.  and  due  to  Its  fidlun  to  keep  Its  con- 
tract, and  to  the  fact  that  B.  M.  Wade  ft 
Ca  had  Induced  plaintiff  to  bring  an  action 
as  though  plaintiff  were  an  Innocoit  party, 
when  In  fkct  plaintiff  if|s  not  an  Innoouit 
party,  but  had  full  knowledge  of  all  matters 
and  things  alleged  by  defendant,  and  had 
such  knowledge  at  the  time  the  trade  ac* 
c^tances  came  Into  Its  poasession,  and  that 
plaintiff  Ladd  ft  TUtm  Bank  was  not  the 
header  of  sndi  papor  In  good  faith. 

The  re^Mndent  judge,  on  June  8,  1921, 
made  an  order  reciting  that  the  motion  of 
defendant  to  require  R.  iS.  Wade  A  Co.,  a 
corporation,  to  be  made  a  party  to  the  ac- 
tion, came  on  regularly  for  argument,  and 
having  taken  the  matter  under  advisement 
he  found  that  R.  M.  Wade  &  Co.,  a  corpora- 
tion. Is  a  proper  and  necessary  party  to  the 
full  and  complete  determination  of  the  ac- 
tion, and  ordered  that  B.  M.  Wade  &  Co.,  a 
corporatl<m,  be  made  a  party  plaintiff  or  de> 
fondant. 

This  action  Is  before  us  on  an  application 
for  a  writ  of  certiorari  to  review  the  order 
of  the  respondent  judge,  and  the  return  of 
the  respondent  thereto,  setting  forth  that 
the  order  was  made  upon  tbe  motion  and  af- 
fidavit and  upon  a  hearing  of  both  parties. 
We  have  no  appearance  or  brief  on  behalf 
of  the  adverse  party  to  the  original  suit,  or 
respondent  In  this  proceeding. 

Relator  relies  upon  Rem.  &  6a1.  Code,  SS 
271^,  272,  273,  and  267,  and  our  late  decision 
in  State  ex  rel.  Al^^&-^AcIfic  Navigation 
Co.  T.  Superior  Court,  l&l  Pac.  412.  In  the 
case  at>ove  cited  the  procedure  seems  not  to 
have  been  queatlmied. 

We  have  held  in  State  ex  r^.  Langley  v. 
Superior  Court,  73  Wash.  110,  131  Pac.  482, 
tlut  such  an  order  as  the  one  here  Involved 
differs  "In  no  respect  from  interlocutory  or- 
ders generally.  •  •  •  As  such,  they  are 
not  reviewable  In  this  court  In  advance  of 
the  final  Judgment  entered  In  the  cause,  and 
must  be  reviewed  here.  If  reviewed  at  all. 


on  an  apeal  or  writ  of  review  taken  from  the 
final  judgment"  This  case  was  reaffirmed 
in  St^te  ex  reL  Itotter  t.  Superior  Court  01 
Wash.  804,  167  Pac.  684.  On  tbe  authority 
of  these  cases,  the  writ  most  be  denied. 
Denied. 

PABKElt  a  J.,  and  TOLUAN,  HITCH- 
ELL,  HOVXrr,  MACKINOnSH,  BRIDGES, 
FULLDBOXMI,  and  UAIN,  JJ^  eoncor. 


REED  V.  TACOMA  RY.  ft  POWER  CO. 

(No.  rS69l.) 

(Supreme  Court  of  Wasbingtoa.    Nor.  Itt, 
1A21.) 

1.  Street  railroads  «s>98(l2)-«rrar  of  Jwlg- 
ment  net  seoostarHy  ssfllgssoe  oa  part  sf 

(friver. 

Error  of  judgment  on  the  part  of  the  driv- 
er of  an  automobile  in  believing,  when  suddenly 
confronte4  witli  danger,  tliat  she  bad  time  to 
cross  a  car  track,  waa  not  neceaaarily  negli- 
gence; the  correct  test  being  whether  aha  act- 
ed as  a  reasonably  prudent  person  would  have 
acted  under  similar  drcumstances. 

2.  Street  rallroaSs  «=»!  18(11  )—li«trttotloa  al- 
lowlsg  oftnslderatloB  of  faniilarlty  with  traoks 
asd  streets.  In  determlnlsg  oontrHintory  seg- 
Ugenoe,  bald  lacorreot. 

In  an  action  for  Injuries  in  a  collision  be- 
tween an  automobile  and  defendant's  street  car 
at  a  street  intersection,  court  properly  refused 
plaintiff's  request  to  instruct  that  error  of 
Judgment  Is  not  necessarilj  negligence,  where 
the  request  further  stated,  "and  In  tlds  eonnee- 
tiOD  you  have  the  right  to  take  into  eoonder- 
ation  her  familiarity,  or  ladt  of  familiarity,  if 
any  has  been  shown,  with  the  location  and  sito- 
ation  of  the  defendant's  street  car  tracks  and 
the  several  streets  at  the  place  of  the  acci- 
dent"; such  matter  having  nothing  to  do  with 
the  subject 

3.  Street  railroads  «s»ll8(l)— Isstrsetloa  ea 
duty  of  notorman  held  oonfuslsg. 

In  an  action  for  injuries  in  a  collision  be- 
tween an  automobile  and  defendant's  street 
car,  an  instruction  concerning  the  duty  of  the 
motorman  oo  approaching  the  crossing  where 
the  acddent  took  ^ace  AeM  confusing  and  er- 
roneous. 

4.  Trial  «s»279— ExeeptioBs  t»  Isstniotloa  bsli 
sufflclsat  withost  stating  grousds. 

An  exception  reading,  "Tbe  plaintiff  excepts 
to  the  instruction  given  by  the  court  to  the  jury 
as  follows,"  and  then  quoting  the  instruction, 
was  sufficient  without  giving  the  reasons  or 
grounds  therefore,  under  Bern.  Code  191B,  { 
S84. 

Departm«at  1. 

Appeal  from  Superior  Ooart,  Pierce  Coun- 
ty; M.  L.  Clifford,  Judge. 
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Action  hj  B.  F.  Beed  a^dnst  the  Tacoma 
Railway  &  Power  Cwipany.  Jadfinent  for 
dttf^dant,  and  pi»^<nt<fr  ajveala.  Reversed 
and  remanded. 

WlUiams<m.  Freemaa  A  Broeakow,  ct  Ta- 
coma, and  Wunn  H.  Liwlfl,  of  Seattle*  for 

hppeOant. 

F.  D.  Oftkley,  «f  neaut,  for  respondent. 

BBIDOBS,  J.  TtOa  Is  a  pergonal  Inlury 
caae.  It  lias  once  before  feeen  in  tbls  court 
Beed  T.  Tactnna  Ballway  k  Fowa  Go,  110 
Wash.  884,  188  Pac.  409.  The  general  facts 
are  stated  in  that  cas^  where  the  Judgment 
ot  nonsuit  was  reversed.  At  the  second  trial 
there  was  a  rerdiet  for  the  defendant,  and 
the  i^alntiff  has  appealed  from  a  Judgment 
dismissing  the  action. 

For  the  purpMB  of  cor  dlscassioa  h«e.  it 
will  not  t)e  necessary  to  say  more  than  tlwt 
the  idalntlff  was  in  his  auttmiohile,  being 
driven  tty  his  daughter.  At  about  midnight 
th^  were  driving  northerly  on  that  part  of 
Yakima  avenue  which  goes  through  Wright 
Park.  That  avenue  intersects  Dtvlitcm  ave- 
nue, from  which  at  tills  p<dnt  starts  Nortb 
First  street  The  street  car  tracks  come 
from  the  west  on  Dlrialon  avenue,  and  at  the 
general  intersection  leave  that  avenue  and 
run  nwtheasterly  on  First  street  ^e  driver 
of  the  anttHUobile  testified  ttiat  she  did  not 
see  the  oncoming  street  car  till  she  was  very 
close  to  the  trade ;  that  she  suddenly  found 
herself  in  a  position  of  danger ;  that  in  the 
emergency  she  decided  she  was  too  dose'  to 
the  car  track  to  stop,  and  ttiat  she  concluded 
the  best  thing  to  do  was  to  attempt  to  get 
across  the  tracks  before  the  street  caf,  which 
was  close  by,  could  strike  her;  that  she  was 
unable  to  get  across  in  time  to  avoid  a  colli- 
sloo ;  that  the  street  car  hit  the  rear  portion 
ot  the  automobile,  and  plaintiff,  her  father, 
was  Injured  and  the  automobile  damaged. 

The  appelant  oomplalps  of  the  following 
instruction  given  by  the  court  to  the  Jury : 

"Ton  are  farther  instructed  that  it  the  plain- 
tiffs daivhter  thought  she  had  time  to  drive 
upon  the  tracks  of  tbe  defendant  and  off  of 
them  again  before  the  car  of  the  defendant 
would  reach  her,  and  did  not  hare  eufflcient  time 
so  to  do,  then  it  was  an  error  in  Judgment  on 
the  part  of  the  plaintiirs  dan^ter,  and  the 
plain  tiffa  csnnot  recover,  snd  jonr  verdict  must 
be  for  the  defendants.'* 

[1]  This  tnstructltm  does  not  correctly  state 
the  law.  Error  of  Judgment  is  not  necessari- 
ly negligence.  The  correct  test  in  cases  of 
this  character  Is,  IMd  the  pmon  act  as  a  rea- 
sonably prudent  person  would  have  acted  un- 
der similar  drcumBtances?  The  mere  fact 
that  one  errs  In  Judgment  Is  not  conclusive 
proof  that  he  did  not  act  as  a  reastmably  pru- 
dent person  would  have  acted  under  like  cir- 
cumstances. The  driver  of  the  automobile 
admitted  that  in  the  aavrgsacy,  she  thought 


she  would  be  safer  in  making  an  ^ort  to 
get  across  ahead  of  the  street  car.  It  will 
not  do  to  say  that  simply  because  her  Judg- 
ment proved  to  be  bad  she  did  not  act  as  a 
reasonably  prudent  person  would  have  acted 
under  the  circumstances.  One  may  be  mis- 
taken as  to  the  best  course  to  pursue  without 
being  guilty  of  n^Ugence  as  a  matter  of 
law.  Mistake  Judgment  is  not  nccoeoarily 
negligence. 

On  page  218,  Shearman  &  Bed  field  on  Neg- 
ligence (6th  Ed.)  the  rale  Is  stated  as  foUom 

"Care  must  be  proportioned  to  tiie  ebeinn- 
Btanees.  In  either  case  the  idadntlft  Is  bound 
to  take  that  degree  of  care  which  persona  of 
ordinary  care  and  prudence  are  generally  ac- 
customed to  use  under  similar  circumstances, 
but  DO  more.  .  It  is  not  enough  that  he  should 
use  'his  own  best  Judgment*  That  is  not  the 
proper  test  Nor,  on  the  other  hand,  is  it  al- 
ways necessary  *to  axerdse  the  best  Judgment, 
or  to  use  tlie  wisest  preeantion.*  ** 

In  ISie  case  of  Berg  t.  Olty  tit  mhraiifcee, 
88  Wis.  B99,  58  N.      800,  the  conrt  said: 

"In  the  same  connection  the  court  charged 
the  Jury,  in  effect  that  if  the  plaintilf  was  at 
the  time  *nslng  his  best  Judgment'  snd  it  tam- 
ed out  that  in  doing  so  he  had  fallen  Into  error, 
that  was  'not  to  be  imputed  to  him  as  negli- 
gence.' This  made  the  plaintiS'B  best  Judgment 
the  standard  of  care  which  he  wae  reqiiired  at 
the  time  to  exercise,  instead  of  the  well-estah- 
Ushed  standard  fixed  by  the  law." 

In  the  case  of  Lent  t.  K.  Y.  Cent  &  B.  B. 
R.  Co.,  120  N.  T.  467,  24  N.  E.  ess,  the  court 

said: 

"The  test  of  contributory  negligence  or  want 
of  due  care  is  not  always  foimd  in  the  failure  to 
exercise  the  beat  Judgment  or  to  use  the  wisest 
precaution.  Some  allowance  may  be  made  for 
the  ittflooices  which  ordinarily  gOTem  human 
action,  and  what  wonh]  under  some  drcnm- 
etances  be  a  want  of  reasonable  esM  might  not 
be  such  under  others." 

In  the  case  of  The  Germanlcv  106  U.  8. 680, 
26  Sup.  Ct.  817,  40  U  Ed.  610.  the  court  said : 

"But  it  is  a  mistake  to  say,  as  the  petitioner 
does,  that  if  the  man  on  the  spot  even  an  ex- 
pert does  what  his  judgment  approves,  be  can- 
not be  found  negligent  The  standard  of  con- 
duct whether  left  to  the  Jury  or  1^  down  by 
the  court  is  an  external  standard,  and  takes 
no  account  of  tlie  personal  equation  of  the 
man  concerned.  The  notion  that  it  'ihould  be 
coextensive  with  the  judgment  of  each  individu- 
al' was  exploded,  if  it  needed  exploding^  1^ 
Chief  Justice  Tindal,  in  Vaaghan  v.  Menlan^  8 
Bing.  N.  G.  468." 

Tbe  fc^owing  cases  support  the  doctrine 
announced :  WoUT  Manufacturing  Co.  v.  Wil- 
8on,  1{>2  111.  0,  38  N.  K.  601,  26  L.  B.  A.  228 : 
McKonnan  v.  Omaha  &  C.  B.  By.  Co.,  07  Nob. 
281,  140  N.  W.  826  ;  20  B.  C.  L  p.  26;  2 
Thompson  on  Negligence,  i  1668  ;  28  Cyc 
S21;  Labatt  on  Master  &  Servant  £d.> 
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9.  2413.  Tbtt  esse  oC  Olson  t.  Bricksan,  68 
Wadi.  46S»  102  Fa&  40a  altlioagli  not  dlract- 
I7  in  point,  is  BO  In  substance. 

In  this  cramecUon  we  may  discuss  the  fol- 
lowing instractlon  reaussted  by  the  appelant 
and  refused  by  the  court: 

"I  Instruct  yon  that  coutribiitory  negligence 
Is  not  necesBUily  the  same  as  mere  miatake 
of  jndgmei^  A  pwson  msy  make  an  error  of 
judgment  which  may  fat  some  degree  contribute 
to  his  InJniT,  and  he  may  yet  be  free  from  con- 
ttibnto^  n^cUgence.  In  determining  in  this 
case  whether  the  plaintUTs  daughter  was  guilty 
of  contributory  negligence,  the  test  is  whether 
she  acted  as  an  ordinarily  careful  and  prudent 
person  woald  hare  acted  under  all  the  drcnm- 
stances  which  sorroonded  her  at  the  time  and 
place  of  the  collision;  and  in  this  connection 
you  hare  the  right  to  take  Into  consideration 
her  familiarity,  or  lack  of  familiarity,  It  any 
has  been  riiown,  witli  the  location  and  situation 
of  the  defendanfs  street  car  tracks  and  the 
several  streete  at  the  place  of  the  accident 
Her  guilt  or  innocence  of  ecmtribatory  n^cU- 
gence  is  not  necessarily  bued  upon  the  ac- 
curacy of  her  Judgment" 

[2]  For  the  most  part  this  reawsted  in- 
struction correctly  stated  the  law  on  the  sub- 
ject But  that  portU«  ot  the  reanest  readlnc 
aa  follows  was  Imioaper: 

***  •  •  And  in  this  connection  yon  hST* 
the  rii^t  to  take  into  conrideration  her  famil- 
iarity, or  lack  of  familiarity,  if  any  has  baen 
ebowo,  with  the  location  and  situation  of  the 
defendant's  street  car  tracks  and  the  sereral 
streets  at  the  place  of  the  acddent" 

Familiarity,  or  lack  of  familiarity,  by  the 
driTer  of  the  automobile,  with  the  location, 
could  have  nothing  to  do  with  the  subject 
Consequently,  the  court  did  not  err  In  refus- 
ing to  give  the  request 

[3]  AnieUant  also  dainu  that  the  follow- 
ing instmctiOD  given  by  the  comt  was  error: 

'^on  are  farther  instructed  that  if  you  find 
from  the  evidence  that  the  plabntiiPs  daughter 
was  guilty  of  contribntory  negligence  In  driving 
the  automobile  upon  the  defendant's  tracks 
without  lookiog  for  an  approaching  car,  or  oth- 
erwise using  her  faculties  to  ascertain  wheth- 
er or  not  a  car  was  approachiug,  and  If  you 
further  believe  from  the  evidence  that  the  de- 
fendant metorman  in  charge  of  said  car,  after 
he  saw  the  ssid  plaintiff  drive  said  automobile 
near  the  tracks  In  front  of  the  said  ear,  before 
the  said  ear  struck  Um,  used  such  care  and 
diligence  aa  an  ordinarily  prudent  and  careful 
person  would  have  used  under  the  circumstanc- 
es in  which  he  was  placed  to  slacken  the  speed 
of  the  said  car  in  time  to  avoid  the  collision, 
then  there  was  not  negligence  on  the  part  of 
the  defendant  and  the  plaintiff  cannot  recover." 

We  have  had  difficulty  in  getting  at  the 
meaning  of  this  Instruction.  If  the  court 
meant  by  it  to  lay  down  a  rule  of  duty  on 
the  part  of  the  motonnan,  It  Is  too  narrow, 
and  in  general  conflict  with  other  ins  true- 
201P.-fiO 


tloog  wherein  tbe  dntUa  of  the  motonnan 
ww8  propMrly  slven.  If  by  it  the  court  meant 
to  gtre  the  law  of  last  dear  cbanoe,  it  la 
not  anffldently  qwdite.  In  anoUier  Inatruo 
Uon  the  court  property  announced  the  last 
dear  dunce  doctrine.  The  Instruction  was 
also  defbctlTe  in  assuming  that  tbe  motwrnan 
"saw  the  plaintiff  drive  said  automobile  near 
the  tracks,"  etc.  Whether  the  motonnan  saw 
the  antomobUo  in  ttm  position  indicated  was 
for  the  jury.  To  say  the  best  ot  It,  this 
Instruction  was  confusing  and  ought  not  to 
be  given  at  another  trial  of  the  case. 

Appellant  complains  that  other  of  his  re- 
quested instructions  were  not  c^ven.  In  ao 
far  as  they  cmrectly  stated  the  law,  they 
were  amply  covered  by  instructions  glvm. 

[4]  We  have  not  overtooked  the  argument 
of  the  reqpondwt  to  the  effect  that  the 
ceittlons  taken  by  the  an)dllant  to  the  In- 
structitms  which  we  have  discussed  were  In- 
sufficient Its  argument  la  that  the  ezc^ 
tlons  taken  do  not  spedflcally  jfdnt  out  the 
error  alleged  to  be  contained  In  the  Instruo 
tlon.  As  to  the  first  Instruction  discussed  by 
us,  the  exception  was  as  follows:  "The 
plaintiff  excepts  to  the  Instruction  given  by 
the  court  to  the  jury  as  fdlows."  and  then 
quotes  the  Instruction.  ElEceptlCMi  taken  to  the 
second  instruction  discussed  by  us  was  sub- 
stantially the  same  as  above.  We  have  no 
doubt  t3iat  these  exceptions  wen  am^  suf- 
flclent  Section  884,  Bern.  Code,  provides  that 
excQptlona  to  a  chaxge  to  the  jury  may  be 
takai  "qted^rlng  by  numbers  of  para- 
graphs or  otherwise  the  parts  of  the  diarge 
excepted  to.  •  *  it  will  be  observed 
that  the  statute  only  requires  the  exception 
to  point  out  the  particular  Instruction  w 
part  of  Instruction  which  It  ia  daimed  la 
emmeona;  it  doea  not  require  that  the  rea- 
MHiB  or  grounda  Cmr  tlie  exc^itlon  be  glvm. 

In  the  case  of  Sexton  v.  School  District 
9  Wash.  36  Pac.  1062.  it  was  contended 
Outt  the  exceptlCHts  taken  were  Inanffident 
because  they  did  not  point  out  wh^eln  the 
Instructiona  were  wrong.  Bef erring  to  the 
statute  which  we  have  quoted,  this  court 
said: 

"This  act  seems  to  provide  tliat  an  exception 
can  be  taken  to  an  instroction  by  simply  stating 
to  tbe  court  tliat  the  party  excepts  to  tbe  same 
and  specifying  the  instruction  excepted  to, 
*  *  *  and  we  are  constrained  to  bold  tlmt 
the  exceptions  in  this  case  are  sufficient" 

In  the  case  of  Harklns  v.  Seattle  Electrir 
Co.,  S3  Wash.  184.  101  Pac.  836,  the  excep- 
tion taken  to  the  instruction  stated  the 
specific  objection  to  It.  When  the  case 
reached  this  court  the  Bpeciflc  objecticm  was 
waived,  but  other  objectioiu  were  urged,  and 
we  held  that  no  objection  except  that  which 
is  speciflcslly  made  as  a  part  of  the  excep- 
tions could  be  reviewed.   But  In  that  case 
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we  recognised  tia  cwrectness  of  the  rnle 
wbldi  we  have  stated,  tor  we  said : 

"We  are  Dot  tinmiiidful  of  the  general  rule  in 
this  state  that  exceptions  to  instructions  can  be 
properly  taken  hj  simply  so  stating  to  the  court 
and  specifying  the  parts  excepted  to  without 
assigtdDK  reasons  or  grounds  of  exception.'* 

Id  fbe  case  of  Hofreiter  t.  Sdiwabland,  72 
Wash.  314,  130  Pac.  364,  ctmcernlng  excep- 
tions similar  to  those  In  this  case,  we  said: 

"The  charge  to  the  jury  was  In  writing  and 
the  exceptions  were  taken  by  'specifying  by 
numbers  of  paragraphs  •  *  *  the  parts  of 
the  charge  excepted  to,'  and  were  snffident  un- 
der the  statute." 

Counsel  for  reqrandent  cites  the  following 
cases  as  holding  to  a  contrary  doctrine: 
Shoemaker  v.  Bryant  Lumber  &  Shingle  Mill 
Co.,  27  Wash.  637,  68  Pac;  880;  Haritlns  t. 
Seattle  Electric  Co.,  supra ;  J<AnB<ai  t.  Cltj 
of  Seattle,  194  Pac  417.  In  the  Shoemaker 
Case,  supra,  we  said: 

"These  errors  are  alleged  as  to  a  number  of 
instructions,  and  are  general,  such  as  'they  im- 
properly state  the  law;  are  confusing,  conflict- 
ing, misleadiDg,  and  present  false  issues  not 
pleaded  or  proven.'  No  attempt  is  made  to 
point  out  the  respects  In  which  they  do  not 
state  the  law  or  axe  confusing,  etc.  •  •  • 
These  assigimients  are  too  general,  and  for  this 
reason  we  shall  not  examine  them." 

It  does  not  dearly  ai^tear  from  the  opinion 
that  the  exceptions  were  taken  by  specifying 
paragraphs  or  parts  of  the  charge,  as  the 
statute  requires,  and  it  may  be  that  the  ex- 
ceptions were  general  as  to  a  large  number  of 
instructions,  and  for  that  reason  the  court 
considered  the  assignments  too  general. 

We  have  already  referred  to  the  Harklns 
Case,  supra,  and  have  sufficiently  noticed  it. 

In  the  Johnson  Case,  supra,  we  said: 

"The  appellant  complains  of  certain  of  the 
instruction  given  by  the  court  to  the  jury.  To 
all  of  these,  save  one,  we  think,  the  exceptions 
were  too  general  to  apprise  the  trial  court  of 
the  precise  contention  made,  and  that  they  can- 
Qot,  for  that  reason,  be  reviewed  in  this  court" 

This  case  la  not  in  point  because  it  does  not 
appear  from  the  opinion  that  the  exceptions 
were  taken  to  particular  paragraphs  or  parts 
objected  to. 

We  desire  to  announce  the  rule  that,  under 
the  statute.  It  is  not  necessary  that  the  ex- 
ceptions shall  state  wherein  the  instruction 
Is  wrong. 

For  the  error  pointed  out  the  Judgment  is 
reversed  and  the  cause  remanded  for  a  new 
trial. 

PAJtKER,  a  J.,  and  FULLERTON.  MIT- 
OHRLU  and  TOLMAN.  JJ.,  concur. 


MEEKER  V.  MEEKEa   (No.  16725.) 

(Snpreaie  Court  of  Washiafton.    OcL  31, 
1921.) 

1.  Dlvorae  «=s>t65(l}^atlttaa  li  aetlon  prep- 
•r  to  vacate  daeree  obtained  Iqr  fraai. 

Under  the  plain  prOTiaiona  of  Ben.  &  BaL 
Code,  S  467,  that  a  party  may  obtain  the  bene- 
fit of  section  464.  subd.  4,  anthoriaing  vacatioD 
of  a  judgment  procured  by  fraud  1^  petition  fn 
the  action  in  which  the  judgment  was  rendered, 
defendant  against  whom  a  default  divorce  de- 
cree was  rendered  need  not  institute  a  sepa- 
rate action  to  have  it  set  aside  for  the  plain- 
tiff's false  affidavit  he  did  not  know  defendant'i 
address. 

2.  Dlvoroe  «=>l65(5i/3)--Statutory  deeial  or 
frauil  In  obtainlas  decree  waived  by  demar- 
rer  to  petition. 

The  statutory  denial  of  a  petition  to  vacate 
a  decree  for  fraud  in  procuring  it,  under  Bern- 
&  Bal.  Code,  S  468,  is  waived  where  the  plain- 
tiff appeared  and  demorred  generally  to  the 
petition,  thus  admitting  ita  allegations. 

Department  2. 

Appeal  from  Superior  Court,  ^rniton 
County ;  D.  F.  Wrlt^t;  Judge. 

Action  for  divorce  by  George  Delos  Meeker 
against  EUa  Elizabeth  Meeker.  From  a  de- 
cree vacating  a  d^ult  decree  rendered  for 
plalntUt  and  giving  leave  to  defendant  to 
answer  and  defend  the  action,  plaintiff  ap- 
peals. Affirmed. 

Troy  ft  Sturdevaut,  of  Olympla,  for  ap- 
pellant. 

Vance  ft  Chrlstensen,  of  Olyxni^,  for  re- 
spondent. 

HOLCOHB,  J.  nils  Is  a  case  where  the 
wife,  in  a  divorce  action  broui^t  by  the  hus- 
band, has  petlti<Hied  Qie  trial  court  toe  a 
vacation  of  the  decree  of  divorce  granted  tl:e 
husband,  and  for  permission  to  appear  in, 
answer,  and  defend  the  action.  Tbo  petition 
was  fllod  in  the  original  action  and  redtee 
that  the  bnsband.  at  the  time  of  filing  his 
complaint,  also  filed  an  affidavit  for  the 
publication  of  summons,  wherein  he  stated 
under  oath  that  his  wife  was  not  a  resident 
of  the  state  of  Washington,  and  that  her 
whereabouts  and  her  post  office  address  were 
not  known  and  had  not  been  for  some  time. 
Summons  was  thereupon  published,  and  snb- 
sequently  the  divorce  was  granted  the  bns- 
band upon  the  default  of  the  wife. 

The  petition  further  recites  that  the  wife 
had  no  notice  whatsoever  ot  the  poidency  of 
the  action,  and  that  for  many  years  last 
past,  except  for  such  time  as  they  have  lived 
together  in  the  state  of  Washington,  hei^ 
address  has  beeai  Oawayo^  Potter  county.  Pa., 
at  which  place  she  liu  cec^ved  ber  malL 
She  further  alleeed  that  iriien  ihe  ratnmed 
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to  PennsylTftDla  fiom  tbe  state  of  Washington 
her  husband  shipped  her  personal  belongings 
to  this  same  address,  and  before  the  divorce 
action  was  Instituted  sent  deeds  to  her  for 
her  signature  at  this  address,  and  daring  the 
time  the  divorce  action  was  pending  the  hus- 
band wrote  her  letters,  and  also  had  communi- 
cation by  mall  with  one  of  their  sons  at  the 
same  address.  It  Is  alleged  that  Immediately 
after  the  wife  learned  of  the  divorce  decree 
this  proceeding  was  commenced,  stating  that 
she  had  a  good  and  valid  defense  to  the  com- 
plaint, and  asking  that  the  decree  be  vacated 
and  she  be  permitted  to  answer  and  defend 
therein. 

This  petition  was  accompanied  by  a  notice 
which  was  Died,  directed  to  the  plalntltT  In 
the  original  action  and  to  Troy  &  Sturdevant, 
his  attoneya,  In  which  they  were  notified 
that  the  defmdant  had  filed  a  petition  pray- 
ing that  the  decree  of  divorce  granted  in  the 
action  be  vacated  and  set  aside,  and  plaintiff 
was  required  to  answer  the  petition  within 
20  days  after  the  service  of  the  notice  upon 
him,  exclnsive  of  the  day  of  service;  othbr- 
wlse,  upon  failure  so  to  do.  Judgment  would 
be  rendered  vacating  and  setting  aside  the 
decree  according  to  the  demand  of  the  peti- 
tion, which  had  been  filed  with  the  clerk  of 
the  court.  The  notice  and  petition  were  filed 
in  the  lower  court  on  January  22, 1021. 

To  the  petition,  plaintiff,  appearing  by  bis 
attorneys.  Interposed  a  general  demurrer  np- 
<»i  the  grounds:  First,  that  the  court  was 
wlthoot  Jurisdiction;  and,  second,  that  It 
did  not  state  foots  soffident  to  mtltle  tbe 
respondent  to  the  retlef  d^nanded  in  hiet 
petition.  The  superior  court  overruled  the 
demarro',  whmdpon  plaintiff  refused  to  pro- 
ceed further,  and  the  court  decreed  the  Taca- 
tlon  of  the  judgment  and  gave  leave  to  die 
defendant  therein  to  answer  and  defend  the 
aUeged  action,  without  taking  any  evidence. 

The  errors  urged  are:  (1)  In  overruling 
plaintiff's  demurrer,  and  (2)  In  decreeing 
vacation  of  the  Judgm^t  alleged  In  respond- 
ent's petition,  and  allowing  the  defendant  to 
answer  and  defend  the  action  aUeged  In  her 
petition  without  taking  any  evidence  In  proof 
of  the  all^atlons  of  her  petition. 

Appellant  argues  that  respondent's  proce- 
dure by  petition  in  the  original  case  is  wrong, 
and  that  there  is  no  proper  procedure  to  set 
aside  the  Judgment  In  tbe  original  cause 
except  by  an  original,  independent  action, 
citing  Hem.  &  Bal.  Code,  S§  4G6  to  460,  In- 
clusive; Roberts  v.  Shelton  &  Northwestern 
B.  R,  Co.,  21  Wash.  427.  68  Pac.  675;  Cooper 
¥.  Cooper,  83  Wash.  85,  145  Pac  66 ;  Huge  v. 
Rog^  97  Wash.  51,  165  Pac.  1063;  Anderson 
r.  Anderson,  07  Wash.  202,  166  Pac.  60. 

[1]  The  Code,  S  467,  plainly  provides  that 
the  proceedings  to  obtain  the  benefit  of  subdi- 
vision 4  of  section  464,  which  Is  that  a  Judg- 
mott  may  be  vacated  or  modified  aftw  the 
tb&e  of  wbidi  it  was  loidered  "for  fraud  prac- 


ticed by  the  successful  party  In  obtaining  the 
judgment  or  order,"  shall  be  by  petition  veri- 
fied by  affidavit  setting  forth  the  judgment  or 
order  and  the  facts  or  errors  constituting  the 
cause  to  vacate  or  modify,  and  if  the  party  Is 
a  defendant  tlie  facts  constituting  a  defense 
to  the  action. 
Section  468  of  the  Code  provides  that— 

"In  such  proeeedlngfl  the  party  shall  be 

broogbt  into  court  in  the  same  way,  on  the 
same  notice  as  to  time,  mode  of  service  and 
mode  of  return,  and  the  pleadings  shall  be 
governed  by  the  aame  prlnciptes,  and  Issues  be 
made  up  It  the  aeme  form,  and  all  the  pro- 
ceedings conducted  in  the  same  way,  as  near  as 
can  be,  as  in  oriclnel  action  by  ordinary  pro- 
ceedings, except  that  tiie  facta  stated  in  the 
peUtien  shall  be  deemed  deided  without  an- 
swer," etc 

It  will  be  <d)Benred  that  the  respondent 
followed  the  above  procedure. 

It  is  true  that  in  Anderson  t.  Anderaan, 
supra,  we  used  langniwe  quoted  by  i^pd- 
lant,  which  siiMiii  to  csodemn  that  procedure, 
as  f<dlowB: 

*rrhe  filing  of  a  petition  in  the  original  suit 
Is  contrary  to  the  practice  asfdefined  by  oar 
former  dedrtou.  An  attack  upon  a  Judgmmt, 
for  fraud  in  its  proenring,  by  petition  is  th» 
inception  of  a  separate,  indepwudent  action." 

We  observe  that  that  opinlcn  was  concur- 
red In  by  only  two  d  the  Judges.  It  is  also 
observed  that  In  that  case  the  trial  Judge 
took  o^Isance  of  the  proceeding  by  petition, 
but  was  reversed  on  tbe  ground  that  the 
petition  did  not  set  forth  facts  suffident,  and 
because  the  trial  court  found  there  was  no 
flrand.  We  are  impelled  to  the  opinion  tiut 
this  dicta,  for  that  it  evidently  was  in  this 
case,  is  In  no  wise  controlling,  and,  further- 
more, that  our  former  and  subsequent  deci- 
sions have  approved  this  procedure.  In  the 
cases  of  Roberts  v.  Shelton  &  Northwestern 
R.  R.  Co.,  supra,  and  Cooper  v.  Cooper,  su- 
pra, we  approved  the  procedure,  but  held 
that  for  every  practical  purpose  such  a  pro- 
ceeding, lovi^ving  Issues  and  requiring  evi- 
dence which  may  be  wholly  independent  of 
the  issuee  and  evidence  In  the  original  action, 
and  "In  which  the  parties,  regardless  of 
their  designation  In  the  original  action,  oc- 
cupy the  relation  of  plaintiff  and  defendant 
according  to  the  issues  presented  by  the  peti- 
tion, and  in  which  those  Issues  may  take  all 
the  range  of  an  Independent  blU  In  equity 
for  relief  against  the  Judgment,  Is,  in  its 
very  nature^  a  new  proceeding."  Cooper  v. 
Cooper,  supra.   See,  also,  Pringle  v.  Pringle. 

55  Wash.  03, 104  Pac.  135 ;  Chaney  v.  Ghaney. 

56  Wash.  14S,  100  Pile.  220;  Jarrard  v.  Jar- 
rard,  198  Pac.  741. 

[2}  As  to  the  second  ground  for  reversal, 
of  course  tbe  petition  stands  denied  without 
answering,  under  the  statute,  but,  Instead 
of  standing  on  his  coustmctlTe  answer,  fba 
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husband  appeared  and  demurred  generally, 
and  stood  upon  that,  thus  admlttliis  the  al- 
legations of  the  petition  and  waiving  tiie  d«> 
nlal  the  statute  gives. 
The  foAgmeat  must  be,  and  Is,  affirmed. 

PARKER,  G.  J.,  and  HOVEY,  IfAIN,  and 
BUOEIMTOSH*  JTJ^  concur. 


LONQMIRE  at  al.  v.  YELM  IRR.  D18T. 
(No.  16177.) 

(Sepreme  Court  .of  Waahingtoa.    Mot.  15, 

mi.) 

Ski  Banc. 

Appeal  from  Superiw  Court,  ^urston 
County;  D.  F.  Wright,  Judge. 

On  reargument  en  banc.  Opinion  of  tlie 
Department  sustained. 

For  the  opinion  In  D«^tment,  see  196  Pac. 
1014. 

Oea  F.  Yantla  and  Troy  ft  Storderant,  both 
of  Olympla,  fqr  aiq;>dlaBt 

Tbos.  M.  Vance,  of  Olympta,  for  ta^ooA- 
enta, 

PER  CIJBIAM.  nils  cause  was  reargued 
before  the  court  &i  banc  on  October  25, 1921. 

Deeming  oursdves  fully  advised  In  the 
premises,  and  a  majority  of  the  Judges  be- 
ing of  the  opinion  that  the  cause  was  cor- 
rectly disposed  of  by  the  decision  of  depart* 
ment  2,  reported  in  195  Pac.  1014.  the  Judg- 
ment  of  the  trial  court  la  reversed,  as  In  the 
department  opinion  directed. 


WRIGHT  T.  ENQRAM  M  aL    (&  F.  9952.) 

(Snpreme  Court  of  Galifotnia.  Aog.  19^  1021.) 

Certiorari  «s»24— Does  net  lie  to  review  de- 
daion  of  oily  derti  as  te  slsnisg  of  recall  pe> 
tttloa  by  SHflldeat  qnalHIed  voters,  bis  aotioa 
Rot  bdag  jadlolal. 
Under  SL  Ex.  Sess.  1911,  p.  128,  I  1,  pro- 
viding tbat  after  a  recall  petition  has  been  filed 
in  tlie  office  of  a  dty  derk  h«  shall  examine 
and  "from  the  records  of  registration"  ascer- 
tain wliether  the  petition  ia  signed  by  the  zeq- 
uidte  number  of  qualified  voters,  bis  action  is 
not  jadidal,  but  merely  derical,  so  that  certio- 
rari will  not  lie  to  review  bis  deddon. 

In  Bank. 

Original  appUcatfon  by  Jamea  D.  T^tlght 
against  Leslie  Ebgnun  and  otlma  for  cer- 
tiorari. AppUcatlcm  denied. 

Carr  &  Kennedy  and  Chenoweth  &  Lelnlng- 
er,  all  of  Bedding,  for  petitioner. 


PER  CUBIAU.  The  petitioner  has  filed 
an  appllcatlmi  for  a  writ  of  certiorari  to 
review  the  action  of  the  defendant  En  gram 
as  city  clerk  of  the  dty  of  Redding  In  deter- 
mining that  a  certain  petition  filed  In  the 
office  of  said  derk  for  the  recall  of  certain 
of  the  dty  trustees  of  said  city  Is  sofildent 
to  authorize  a  recall  election,  as  provided  In 
section  1  of  the  act  of  January  2,  1912,  pro- 
viding for  the  recall  of  elective  officers  of 
incorporated  dties  and  townSL  Stats.  Ex. 
Sess.  1011,  p.  128. 

We  are  satisfied  tbat  the  action  required 
of  the  derk  by  tliat  act  la  not  Judldal  in 
character,  and  that,  consequently,  certiorari 
will  not  lie  to  review  his  decision.  The  act 
provides  that,  after  the  recall  petition  has 
been  filed  in  his  office  "within  ten  days  from 
the  date  of  filing  such  petition,  the  clerk  shall 
examine  and  from  the  records  of  registration 
ascertain  whether  or  not  said  petition  Is 
signed  by  the  requisite  number  of  quaUfied 
voters,  and  he  shall  attach  to  said  petition  hla 
certificate  showing  the  result  of  said  exam- 
ination." It  Is  this  action  whidi  is  claimed 
to  be  Judicial  and  to  be,  therefore,  subject  to 
review.  We  think  all  that  Is  required  of  the 
clerk  to  accomplish  this  duty  Is  to  use  his 
eyesight  and  capadty  for  counting  to  deter- 
mine whether  the  names  on  the  petition 
which  also  appear  on  the  record  of  registra- 
tion constitute  «iough  persons  to  authorize 
the  recall  under  the  statute;  that  Is,  whether 
or  not  they  number  25  per  cent  of  the  entire 
veto  cast  In  such  d^  at  the  last  preceding 
regular  munldpal  election  at  which  the  offi- 
cers to  be  recalled  were  voted  for.  The 
record  of  registration  will  be  suffldent  for 
his  Information  upon  the  question  whether 
or  not  the  persons  signing  tbe  petititm  are 
qualified  voters.  The  law  does  not  require 
him  to  go  outside  for  Information,  but  he 
must  determine  "from  the  records  of  regis- 
tration" whether  or  not  the  fact  exists.  Sudi 
an  examination  involves  merely  ministerial 
acts  and  Is  In  no  sense  judicial. 

If  It  should  happen  that  names  were  fbrged 
to  the  petition  In  suffident  number  to  reduce 
the  lawful  dgnatures  to  the  petition  below 
the  statutory  requirement,  persons  legally 
interested  perhaps  might  have  a  remedy,  the 
nature  and  diaractra  of  whldi  we  need  not 
here  decide.  It  Is  enough  for  the  disposition 
of  this  application  to  say  that  the  action  of 
the  derk  is  not  Judicial,  and  hence  certiorari  . 
Is  not  the  proper  remedy. 

The  petitioner  relies  upon  Balnea  v.  Ze- 
mansky,  170  CaL  376,  168  Pac  SCO,  and 
Flckert  v.  Zemansky,  176  CaL  443,  168  Pac 
891.  These  cases  hold  that  the  action  of  the 
registrar  of  election  of  the  dty  <tf  San  Fran- 
cisco in  determining  whether  or  not  a  recall 
petition  Is  suffldent  under  the  provisions  of 
the  charter  of  that  dty  Is  Judldal  ia  diar- 
acter.  That  condndon  was,  however,  based 
oitlrdy  on  -the  daborate  lurovlsions  of  tbe 


tVer  other  vnm  sw  mbm  tatfla  and  KBT-NVHBBR  ta  aU  Ker-N«mbered  DIsmU  sad  IndexM 

Digitized  by  Google 


CaL) 


KX  PABTE  BRUCE 

(JOl  p.) 


789 


dty  charter,  vUcb  ars  i^h&Dj  different  from 
the  above-quoted  provlsloiu  of  fiie  recall  act 
applying  gmerally  to  the  dtles  within  the 
state:  The  diarter  xvorlded  for  an  Inreatlga- 
tlon  which  InTolred  notice  to  fhe  voters  to 
come  fonrard  and  prore  Qielr  ellglbUlty  to 
sign  the  peUtlon,  and  involTed  the  dedaton  of 
varioos  other  facts  wbldi  were  ap^t^rrlate 
for  jndldal  proceedings  ^and  ^!^ch  were  not 
mialaterlal  or  clerical  In  their  character.  It 
was  held  that  imder  Ihe  provlalons  of  the 
Gonstttotlai.  rdatlng  to  the  powers  of  the 
<Atj  of  San  Fmndaco  it  was  competent  ftir 
that  dty  to  commit  the  detnmlnatlon  ot  Ju- 
dicial questlcms,  sndi  as  were  ot  might  be 
lurolved  in  a  recall  proceeding;  to  an  officer 
Bpedally  anthorlzed  for  fiiat  pnrpMe,  and 
that  such  exdnslTa  jurisdiction  was  not  sub- 
ject to  review  in  the  soperior  courts  aa  eet- 
tiorarl,  nor  even  by  way  of  Injunction.  This 
was  pat  open  the  ground  that  the  matter  was 
political,  and  that  all  offlcera  elected  were 
presumed  to  take  Ihdr  office  snhject  to  the 
oondltions  imposed  by  the  diarter  and  the 
proTlaions  thereof  for  their  reoaU.  The 
cases  aboTft  mentioned  can  have  no  apidica- 
thm  to  the  oaestlon  hm  (tfemnted  for  ooq> 
idderatlon.  Onr  complicated  system  oC  cltr 
gormimen^  whleb  givea  each  dty  abore  a 
cntain  dn  power  to  adopt  a  charter  for  its 
own  goTwnmeDt,  and  our  numeroiis  stat- 
utes relating  to  and  providing  for  the  recall 
of  cfecttn  dBoBtB,  tend  to  oreato  cwt  cm^ 
foalon  on  the  subject,  and,  when  a  dedaton 
of  a  conrt  la  Maoated  to  for  Infonnatton, 
cioaeattaittoa  mast  be  paid  to  the  partlenlar 
city  and  the  partlcolar  law  on  which  the 
dedsloD  Is  predicated;  othorwlae  ttw  legal 
laof easkm  Is  Ilkdy  to  be  misled  in  regard  to 
tlie  cmstmctlon  of  the  particular  law  in 
contxtwersy. 

The  application  for  the  writ  la  denied. 

All  concnrp  excepting  A3XQEiUJCyn%  C. 
absent 


Ex  parte  BRUCE.  (Cr.  SIX) 

(IMstrict  Court  of  App«al,  Second  District, 
Division  1,  Oolifomia.    Sept  21.  19:21.) 

1.  MaaMiMl  oorperatloaa  «s»t32(S)— pre- 
ansiptlwn  la  favor  ef  retalarfty  et  roveaue 
ordlaaaeoa. 

Evaiy  reasonablo  prasnmptlon  will  be  in- 
dulged in  as  to  the  regularity  of  a  mmdc^al 
ordinance  imposixig  license  taxes  for  revenue, 
and  if  Its  terms,  in  any  condition  of  the  sub- 
ject dealt  with,  appear  valid,  it  will  be  sus- 
tained. 

2.  ConstHstloul  law  ^»230<3}— Ueeasss  «s> 
7(4)— Ordisaaoe  Iloeaslag  audioaeers  held 

aot  dlserlmlnatory. 

A  mnnldpal  ordinance  requiring  auctioneers 
to  procure  a  license  at  $60  per  year  for  those 


who  sold  real  estate,  live  atodt,  or  secondhand 
goods,  and  st  flO  per  day  for  those  wfio  sold 
other  property,  or  other  property  in  connection 
with  that  mentioned,  held  not  Invalid  as  dis- 
criminatory, ilnce  a  (Ufference  In  the  amount 
exacted  may  be  justified,  where  it  can  be  re- 
ferred to  the  vdmne  of  badness  done. 

Apifllcatioa  br  A.  0.  Bruce  tor  a  writ  of 
habeaa  corpus,  to  be  directed  to  the  dilef  of 
police  of  the  dty  of  San  Diego,  to  secure 
petitioner's  rdease  after  omvlGtlon  of  con- 
ducting the  business  of  an  auctioneer  without 
ft  IlcQOBe.  Writ  dlsdiarged,  and  petitioner 
remanded. 

L;  EL  Dadmun,  of  San  Di^o^  for  petlti<mer. 
a  G.  Selledc,  aty  Fros.,  «t  San  Dfego^  tot 
raqKwdent 

JAMBS,  J.  Petitioner  was  convicted  In 
the  police  court  In  the  dt7  of  San  Diego 
of  the  offense  of  having  conducted  a  bndness 
oi  an  auctioneer  without  having  first  pro- 
cured a  license  fnmi  said  dty  entttUng  him 
so  to  da  He  seeks  to  be  discharged  from 
custody  of  the  chief  of  police  on  the  ground 
that  the  ordinance  under  tlie  terms  of  which 
his  conviction  resulted,  is  unccmstituttoual 
and  void.  The  particular  contcntlfm  made  Is 
that  the  ordinance  in  qnestloB,  as  its  terms 
affect  the  badness  of  auctloneulng,  Is  dis- 
criminatory. A  copy  <tf  the  ordlnanoe  is 
attadied  to  the  petttlan,  and  in  section  29 
thereof  we  find  flie'fdlowlng  provisions: 

"doss  A.  For  every  person  who  sells  or 
offers  for  sale  at  public  auction  any  real  estate, 
live  Btock.  or  secondhand  goods,  wares,  or 
merdundise,  the  sum  of- fifty  doUara  (lOaOOj 
per  year. 

"Class  B.  For  every  person  who  selle  or  of- 
fera  for  sale  at  puUic  auction  any  other  prop- 
erty than  real  estate,  live  stock,  or  secondhand 
goods,  wares,  or  mercliandise,  or  who  sells  or 
offers  for  sale  at  pablic  aoction  any  red  es- 
tate, live  stock,  or  secondhand  goods,  wareSr 
or  merchandise  together  with  other  property, 
the  sum  of  ten  dollars  ($10.00)  per  day." 

The  diazge  as  made  by  the  comjAalnt  filed 
against  petitioner  declared  that  he  did  will- 
fully  and  unlawfully  "adl  and  offer  for  sale 
at  public  auction  new  goods,  wares,  and  mer- 
chandise, without  having  first  secured  a 
Ueenae.**  From  the  whole  text  ot  the  ordi- 
nance In  question  it  ai^ieara  that  ita  provi- 
sions were  dedgned  to  be  In  part  regulate 
and  in  part  fOr  purposes  oi  revenue:  If  tiiat 
portiMi  of  it  having  to  do  wltii  tills  peti- 
tioner's case  could  be  said  to  be  of  a  purely 
regulatory  nature,  and  hence  to  be  justified 
under  the  police  power,  there  would  be  llttie 
romn  for  ai^  contention  to  be  made  against 
its  validity. 

The  pdiee  power,  the  power  to  make  la.wB 
to  secure  the  cwnfnt,  convenience,  peace,  and 

health  of  the  community,  is  an  extensive  one, 
and  in  its  exercise  a  very  wide  discretion  aa  to ' 
what  is  needful  or  proper  for  the  pnrposs  is 
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Beceasarilr  committed  to  the  legislative  body 
in  which  Uie  power  to  make  such  laws  is  Test- 
ed.* Ex  parte  Wbltwell,  98  Gal.  73,  32  Pac 
870,  19  L.  R.  A.  727,  35  Am.  St.  Rep.  152. 

*  •  *  The  manner  end  extent  of  such  regu- 
lation are  primarily  legislatire  qaestibns,  and 
the  courts  will  not  interfere  unless  it  clearly 
appears  that  the  Legislature  has,  under  the 
guise  of  regulation,  imposed  an  arbitrary  or 
unreasonaUe  burden  upon  the  use  of  property 
or  the  poTBuit  of  an  occupation."  County  of 
Plumas  T.  Wheeler,  148  CaL  758,  87  Pac.  900- 

[1]  And  the  purposes  of  a  taxing  ordinance 
may  be  of  a  mixed  nature  and  Include  both 
refnlatoiy  provtsiona  and  those  designed  to 
produce  a  revenue.  San  Francisco  v.  Ina.  Go., 
74  CaL  113,  15  Pac.  SSa  6  Am.  St.  Rep.  425. 
Conceding  that  an  ordinance  <tf  the  kind  here 
presented,  of  mixed  purpose  and  intent,  la  to 
be  measured  according  to  constitutional  llnrl- 
tatlona  affecting  revenue  measures,  neverthe- 
less every  reasonable  presumptlDtt  will  be 
indulged  to  as  to  its  regularity,  and  if  Its 
terms.  In  any  condition  of  the  subject  dealt 
with*  appear  valid,  it  wlU  be  sustained. 

"A  municipal  ordinance  mnst  be  very  dearly 
obnoxious  to  such  objections  as  tfaoae  made,  or 
some  one  of  them,  before  It  will  be  dedared 
invalid  by  the  courts.  Elvery  intendment  is  to 
be  indulged  in  favor  of  Its  validity,  and  all 
doubts  resolved  in  a  way  to  uphold  the  law- 
making power;  and  a  contrary  condusiou  will 
never  be  reached  upon  light  consideration.  It 
ia  the  province  and  right  of  the  municipality 
to  regulate  its  local  affairs — within  the  law,  of 
coarse— and  it  is  the  duty  of  the  courts  to  up- 
hold such  regulations,  except  it  manifestly  ap- 
pear that  the  ordinance  or  by-law  transcends 
the  power  of  the  munidpality,  and  contravenes 
rights  secured  to  the  citisen  by  the  Constitu- 
tion,  or   laws  made   in   pursuance  thereof. 

•  *  *  The  very  power  to  license  for  pur- 
poses of  regulation  and  revenue  involves  the 
right  to  make  distinctions  between  different 
trades  and  between  essentially  different  meth- 
ods of  conducting  the  same  general  character 
of  business  or  trade."  Rx  parte  Haskell,  112 
CaL  412,  44  Pac.  725,  82  L.  R.  A.  B27. 

Und^  an  ordinance  Imposing  a  license  tax 
for  revenue,  an  apparent  discrlmlnatloD  may 
appear  to  be  made  bet^\'een  persons  engaged 
in  the  same  general  business.  The  differ- 
once  in  the  amount  exacted  is  Justified,  where 
it  can  be  referred  to  the  volume  of  business 
done  or  (nroflts  realized.  The  bare  terms  of 
such  an  ordinance  may  not  demonstrate  that 
such  a  difference  exists,  but  that  Is  a  matter 
which  the  legislative  body  of  the  municipal- 
ity must  be  presumed  to  have  considered  and 
determined.  In  the  case  of  the  provisions  of 
the  ordinance  before  us,  we  are  not  required 
to  say  that  it  appears  that  persons  such  as 
would  fall  witbln  "Class  B"  necessarily  must 
transact  a  business  greater  In  volume  or 
profit  than  fiioae  included  in  "Class  A."  It 
■seems  altogether  within  reason  that  such 
may  be  the  case;  that  being  true,  we  must 


here  assume.  In  support  of  the  ordinance, 
that  sudi  would  be  the  condition  of  the  busi- 
ness. 

12]  In  Es  parte  Lemon.  143  CaL  558,  77 
Pac.  455, 65  L.  R.  A.  946,  there  was  considered 
an  ordinance  of  a  ci^  which  requlrod  per- 
sons conducting  a  restaurant  or  boarding 
house  to  pay  a  Ucoi&e  tax  of  $3  per  month 
where  the  meals  were  cooked  and  served  by 
the  proprietor  or  members  of  his  family,  and. 
to  pay  $8  per  month  in  other  cases.  The 
ordinance  was  attacked  as  beini;  discrimina- 
tory. It  was  sustained  by  tiie  Suprone 
Court  In  the  light  of  that  decision  and  the 
reasoning  of  It,  we  find  no  difficulty  in  con- 
cluding that  the  terms  of  the  ordinance  under 
which  petitioner  was  prosecuted  are  valid. 

The  writ  ia  discharged,  and  the  petitioner 
remanded  to  the  custody  of  the  chi^  at 
p<^ce  of  the  city  of  San  01ego. 

We  concur:  CONRET,  P.  J.;  SHAW,  J. 


TITLE  GUARANTY  &  SURETY  CO.  v.  DU- 
ARTE  at  aU   (Civ.  22B8.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia. Sept.  19, 1921,  Hearing  Denied  hy 
Supreme  Court  Nov.  17, 1021.) 

SobroflatloR  «=93l  (3)-^rety  en  bonif  of  sher- 
iff paying  Jmlgmftiit  eBtHlad  to  reoaver  aa- 
4er  boiMl  ladamaifylno  slioHff. 

Surety  on  the  bond  of  a  sheriff,  which  paid 
a  Judgment  rendered  against  the  sheriff  and 
the  surety  Jointly  in  favor  of  one  whose  prop- 
erty had  been  aold  under  attachment,  was  en- 
titled to  bring  action  aad  recover  under  a. 
bond  executed  by  the  attadiiug  creditor  to  in- 
demni^r  the  sheriff  against  loss  by  reason  of 
the  selling  of  the  property  under  the  writ,  un- 
der Civ.  Code,  H  2777,  2848,  2840. 

An>eal  from  Superior  Court,  Merced  Ooun- 

ty;  E.  N.  Rector,  Judge. 

Action  by  the  Title  Cnaranty  &  Surety 
Company  against  Joe  Hose  Duarte  and  otbersL 
Judgment)  for  plaintiff,  and  certain  defend- 
ants appeaL  Affirmed, 

F.  W.  Henderson  and  Terry  W.  Ward,  both 
of  Merced,  for  appellants. 

Bdward  Blckmore,  of  Reno,  Nev.,  for  re- 
spondent 

HART,  J.  This  ia  an  action  against  tinr 
defendants,  Vincent,  as  principal,  and  Joe 
Rose  Duarte  and  (Scmzales,  as  sureties,  on  a 
b<md  executed  and  given  by  said  defendants 
as  Indemnl^  to  the  shralff  ct  Merced  county 
on  a  sale  of  c»taln  personal  property  selseA 
by  said  officer  under  a  writ  ot  attadunesO. 

The  plaintiff,  a  corporatton,  is  and  waa,  at 
all  the  times  inentloued  In  the  complain^  cn- 
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gaged  In  a  general  gnarantr  and  surety  bnsl- 
nesB,  and  at  aU  said  times  one  S.  C.  Cornell 
was  sheriff  of  said  conn^  ot  Mwced ;  that 
tbe  plalntlfl  was  at  all  said  times  and  down 
to  the  date  of  the  death  of  said  Cornell,  on 
the  27tib  day  of  May.  1914,  the  surety  on  the 
official  bond  of  said  Comdl  as  sheriff  of  said 
connty. 

It  appears  that  the  writ  of  attachment  re- 
ferred to  was  issued  out  of  a  Justice's  court 
in  said  county,  In  an  action  wherein  the  de- 
fendant Vincent  was  plaintiff  and  one  Frant: 
Doarte  defendant,  and  that  on  the  26th  day 
of  February,  1912,  at  Atwater,  In  said  county, 
said  Cornel]  acting  In  his  official  capacity  of 
sheriff,  levied  upon  and  atbached  a  certain 
carload  of  sweet  potatoes  as  the  property  ot 
said  Frank  Daarte,  and  noticed  the  sale 
thereof  for  the  28m  day  of  February,  1912, 
at  2  o'clock  p.  m.  It  further  appears  that, 
prior  to  the  sale,  the  ownership  of  the  car- 
load of  potatoes  so  levied  npon  was  claimed 
by  a  third  party,  and  that,  to  ivotect  himself 
as  said  sheriff,  from  any  claim  or  claims  of 
damages  made  by  any  third  person  claiming 
that  said  potalioes  were  not  the  property  of 
said  Frank  Ihjarte  at  the  time  of  the  selz* 
nre  thereof  under  said  writ  of  attachment  or 
thereafter,  said  Cornell,  as  sheriff,  demanded 
of  and  received  from  said  Fred  Vincent,  the 
attaching  creditor,  an  indemnity  bond  where- 
by be  (said  sheriff)  would  be  held  free  or 
Immune  from  any  liability  for  damages  r& 
salting  to  him  in  the  event  said  potatoes  at 
the  time  of  said  attachment  and  sale  were 
not  the  property  of  said  Frank  Duarte,  de- 
fendant In  said  justice's  court  action.  The 
cimdltlon  of  said  bcmd  which,  as  stated,  was 
ezecnted  by  the  def^idants.  Vlnorat,  Joe 
Rose  Doarte,  and  Gonzales,  was  in  tbe  snip  of 
$300.  "to  be  paid  to  the  said  Sam  Cornell, 
against  any  loss  arising  from  the  attachment 
of  one  carload  of  sweet  potatoes,  now  bui^ 
posed  to  be  tbe  properCiy  of  Frank  Doarte.** 
It  appenrs  that  the  own«sblp  of  the  potatoes 
In  question  aft  the  time  of  th^  seizure  and 
sale  under  the  writ  of  attaduaent  was  claim- 
ed by  a  corptaatton  designated  and  known  as 
Brlnkley-Douglaa  Fruit  Company;  Oiat  said 
corporation,  after  the  sale  of  said  potatoes 
by  the  sheriff,  brou^t  an  acttm  In  the  su- 
perior court  (tf  the  county  of  Merced  against 
tbe  sheriff  and  the  pl^ntlff  In  fills  action, 
the  latter  as  snrety  on  the  official  Nmd  of 
nld  sheriff  claiming  damages  for  the  oonrer- 
cdon  and  sale  of  said  potatoes;  that  said  S.  C. 
Cornel  died  on  the  27tb  day  of  May,  1914, 
and  that  on  tbe  15th  day  of  June.  1914,  and 
In  the  supericv  court  of  Merced  ooantiy,  A. 
Ix  Slfanan  was  duly  appointed  administrator 
of  tbe  estate  of  said  Cornell,  deceased,  and 
on  the  17tfa  day  of  June,  1914,  duly  qnallfled 
as  such  admlnlstratxn-  and  omtlnuousty  after 
said  last-named  date  until  the  29th  day  of 
October.  1017,  was  the  duly  quaHfled  and 
nettnc  admlnlatrator  of  said  estate;  tliat  on 
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the  15th  day  ct  May.  1915.  said  Sllman,  as 
such  administrator,  was  duly  substituted  as 
a  party  defendant  In  said  action  Instltutetl 
by  said  Brinkley-Douglas  Fruit  Company,  as 
plaintiff,  in  the  place  and  stead  of  S.  C.  Cor- 
nell, as  sheriff  of  Merced  connty,  and  tbat 
on  the  1st  day  of  August,  1916,  a  joint  and 
I  several  Judgment  In  the  sum  of  $472,  with 
I  costs  taxed  in  the  sum  of  $34.20,  was  duly 
I  rendered  and  entered  against  said  A.  L.  Sil- 
man,  as  administrator,  etc.,  and  said  Title 
Guaranty  &  Surety  Company,  as  said  surety 
on  the  official  bond  of  said  sheriff;  that  a 
motion  for  a  new  trial  in  said  action  was 
denied  and  thereafter  said  d^endants  a.'p- 
pealed  from  said  judgment  and  said  ordf^r 
denying  said  motion  for  a  new  trial  to  tbe 
District  Court  of  Appeal  for  the  Third  Dis- 
trict and  that  said  Court  of  Appeal  affirmed 
the  Judgmrat  and  the  order  In  said  action; 
that  the  amount  of  said  judgment  wltji  all 
costs  of  suit  Incurred  during  the  trial  of  said 
action  and  tlie  ai^al  tliereafter  and  the 
interest  thereon  amounted  to  the  total  sum 
of  $625.30 ;  and  that  the  same  was  paid  by 
the  plaintiff  In  this  action.  The  complaint 
aUeges: 

"That  at  an  times  after  the  execution  of 
said  isBtniment  of  indemnity,  hereinbefore  set 
forth,  and  up  to  the  said  death  of  said  S.  C. 
ComeU,  he  was  the  owner  and  holder  of  tbe 
same,  and  that  at  all  times  after  said  death, 
until  the  execution  of  the  assignment  of  said 
instrnment  of  indemnity  hereinafter  alleged 
and  B«t  forth,  the  said  estate  of  said  3.  C.  Cor- 
nell, and  the  heirs  of  the  same,  each  represent- 
ed  by  said  A.  I*.  Sllman,  aa  administrator  of 
said  estate,  were  the  owners  and  holders  of 
said  Instrument  of  indemnity  and  all  rlghte 
secured  thereunder;  that  on  or  about  tbe  2Tth 
day  of  August,  1917,  said  A.  Lu  Sllman,  acting 
aa  the  administrator  of  said  estate,  and  in  con- 
sideration that  the  said  plaintiff  herein  would 
Avlj  pay  and  discharge  said  judgment  so  ren- 
dend  against  said  plaintiff  and  said  A.  L- 
SUman,  as  administrator  of  sud  estate,  did  sell, 
assign,  and  set  over  unto  the  said  plaintiff  here- 
in, all  tbe  right.  tiUe.  and  Interest  of  the  said 
estate  of  said  S.  G.  Cornell,  deceased.  In  and 
to  said  instrument  of  indemnity  hereinbefore 
set  forth;  snd  said  plaintiff  herein  did  bo  pay 
and  discharge  said  Judgment  and  that  said  as- 
signmmt  to  plaintiff  was  duly  confirmed  by  this 
court  in  the  matter  of  said  estate  of  S,  C. 
Cornell,  deceased,  on  the  29th  day  of  October, 
1017,  and  that  plaintiff,  at  all  times  since  said 
assigament  and  confirmation  has  been,  and  now 
is,  tbe  legal  owner  and  bolder  of  said  instru- 
ment of  Indemnity  and  all  the  right,  title,  and 
interest  of  said  estate,  and  said  heirs  In  and 
to  said  Instrnment  of  indemnity,  and  any  and 
an  rigUa  accruing  thereunder  and  any  and  all 
right  of  reeoTery  thereon." 

Upon  findings  sosbtantlally  In  accord  ^th 
the  avennenta  of  the  sec<md  am«ided  com- 
plaint, of  which  tbte  above  statement  repre- 
amts  an  epitomized  rfisumS,  the  plaintiff  was 
awarded  Judgment,  from  wtaldi  the  d^eid- 
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ants  Joe  Boee  Dnarte  and  J.  J.  Oonzaloe  ap- 
peal, tinder  the  altemarive  method. 

There  was  no  oral  evldoice  received  at  the 
trial,  the  evidential  features  of  the  record 
consisting  wholly  of  certain  facts  stipulabed 
by  the  parties  aod  certain  documents.  The 
fact  of  the  «cecntion  of  the  indemnity  bond, 
the  fact  of  the  bringing  of  the  action  by  the 
Brinkley-Douglas  Frnlt  Company  against 
plaintiff  hCTe  and  said  Cornell,  the  fact  of  a 
Judgment  having  been  given  in  favor  of  said 
fruit  company  In  said  action  against  the 
lOalntiff  here  and  Sllman,  as  administrator 
and  Bubatitated  defodant,  and  the  satittf&o- 
tlon  ct  aaid  Jodgmmt  by  the  platntlfl  hoe, 
were  admitted  at  the  trial.  The  documoa- 
taiy  evidwce,  irtdch  was  admitted  ovex  ob* 
Jectlon  by  appellants,  condsted  of  tbepetttloii 
In  the  estate  of  said  Cornell,  deceased,  for 
an  order  cmflrmlng  the  s^  and  transfer  of 
said  Indemnity  bond  to  plaintiff  and  Cba  or- 
der oonflrmlng  said  sale  and  transfer. 

The  discussion  In  the  briefs  revolves 
around  atta^  ap<m  Oie  findings,  npm  tbe 
ground  that  ttiere  Is  no  evidence  In  Qie  rec- 
ord which  supports  tbem  and  tlw  roUngs  air 
lowing  Ih  evidence  the  documents  lUwve  men- 
tioned. It  is  first  ccmtsnded  by  app^anta 
that  then  was  no  legal  asrignmat  of  the 
Ind^nnlty  bond  to  idalntiff  because  said  bond 
was  an  asset  of  the  estate  of  Oomell  and 
had,  prerloDsly  to  the  purported  assignment, 
been  dlfltrlbated  to  the  bdrs  of  the  deceased, 
and  for  the  furthw  reason  that  there  was 
some  Irregularity  in  the  proceeding  in  which 
the  OTdw  purporting  to  anthorlse  the  admin- 
istrator of  Cornell's  estate  to  transfer  said 
bond  was  made.  It  is,  however,  argued  that, 
even  assuming  the  transfer  or  assignment  to 
have  been  valid,  still  the  plaintiff  in  this  case 
cannot  claim  any  rights  thereunder,  Inas- 
much as  the  bond  was  givoi  for  the  express 
purpose  of  Indemnifying  Com^  against  loss 
by  reason  of  selling  the  potatoes  under  tha 
writ  of  attachment  and  so  expressly  provid- 
ed, and.  Indeed,  that  the  bond  Is  even  of  no 
avail  to  the  estate  of  Cornell,  since  to  justify 
action  by  the  administrator  of  said  estate 
upon  said  bond  It  must  have  been  made  to  ap- 
pear Out  Own^  his  estate  bad  suffered 
some  loss  by  reason  <tf  the  sale  of  the  pota- 
toes ;  but  we  regard  all  this  discnasimi  bedde 
the  1^1  proportions  which  are  determinative 
of  this  appeal.  The  important  or  real  ques- 
tlons  In  this  case  are  whether  the  plaintiff, 
having  paid  the  Judgment  awarded  against  it 
and  Cornell  In  the  action  for  damages  against 
them  for  the  s^ure  and  sale  of  the  potatoes, 
and  the  payment  of  said  damages  having 
bem  made  for  the  benefit  of  the  estate  of  aaid 
Cornell,  is  entitled  to  have  recourse  to  the 
Indenmlty  bond  as  in  recoupment  for  the 
mon^s  so  aqtecded,  end,  if  so.  whether  upon 
the  payment  of  said  damages  it  was  subro- , 
gated  to  the  rights  of  Cornell  under  said 
udertaklnfr  It  la  clear  that  thesa  propoaL- 


tAona  are  anawered  by  0»  (Uvll  Ood&  Soo> 
tlon  2T7T  of  said  Code  provides: 

"One  who  indennlfies  anothv  against  an  act 
to  be  done  by  the  latter,  ia  listta  Jointly  witt 
the  parson  indenmlfied,  and  ssparatsly  to  evecy 
person  injured  by  such  act." 

The  above  section  requires  no  constmctiai. 
Its  terms  are  plain  and  unambiguous  and 
obviously  applies  to  a  case  of  this  cbaracttf . 
There  can  be  no  possible  doubt  that  the 
plaintift  in  this  case  was  damnified  by  the 
act  of  the  sheriff  in  seizing  and  sdllng  tba 
potatxwa.  See  liowls  v.  Johns,  S4  CaL  829, 
685;  Stewart  T.  Wells,  C  Barb.  (N.  79. 
81 ;  Freonan  t.  Adams,  9  Johns.  QX.  TJi  116. 
And  that  upon  the  payment  of  the  damagea 
thma  ipso  ftcto  accrued  to  plaintiff  Ou  rli^t 
of  snbrogatifm  to  the  rights  of  GomeU  im- 
der  the  Indemnl^  bond,  is  a  propoaitioo  free 
from  doubt  The  rules  pertaining  to  aabro- 
gatlon  are  socctnctly  stated  In  the  GivU  Code 
as  follows: 

"A  surety  is  entitled  to  the  benefit  of  every 
security  for  the  pwfomance  ttf  tfas  principal  ob- 
Ugation  beld  by  the  creditor,  •  •  •  «t  the 
time  of  entering  into  Um  contract  of  swe^- 
slilp,  or  acquired  by  Um  afterwards.**  Qtr. 
Code,  i  2840. 

"A  Burety,  apon  satlafying  the  obligation  of 
the  principal,  is  entitled  to  enforce  every  rem- 
edy whicli  the  creditor  then  has  agabist  the 
prindpsL**   av.  Code,  S  2848. 

As  Is  said  by  Mr.  Justice  Shaw  In  Martin 
V.  De  Omdaa,  139  Cat  41,  49,  72  Pac.  440. 
444.  referring  to  the  above  Code  Bectl<»ia: 

"These  sections  are  bat  a  re<enactment  of 
the  wcU-settled  rules  of  equity  on  the  aob- 
ject  of  snbroffstion  or  sobstitation.  St(ny*8 
Bqnity  Jorisprndence,  H  ^)6-602;  Brandt  on 
Suretyship,  |  260  et  seq."  "This  rl^t  does 
not  depend  upon  any  contract,  express  or  im- 
plied, but  grows  out  of  the  relation  <MF  snrety 
and  creditor,  and  the  principles  of  natural  jus- 
tice. Brandt  on  SnretTsfa^,  |  900;  DddeK  t. 
Blsbop,  0  B.  L  39;  Uethews  t.  Allta,  1  N.  T. 

Sesb  also,  87  Ore:  406  and  391;  Bankers 
Loan,  etc  Oa  t.  Homlsh.  94  Ta.  006.  27  S. 
E.  459;  Besry  t.  Bullotft,  SI  ICisa.  463,  33 
South.  410;  Boone  Co.  Bank  v.  Byrvm,  68 
AA.  71,  56  S.  W.  S32 ;  Hawpa  T.  Baamgaid- 
ner.  103  Ta.  91.  48  &  B.  064;  CoffiMT.Tarl^ 
17  Gal.  230. 

It  la  true  that  as  a  gaiwal  rala  ttia  anre^ 
ouly  beoHnes  sahrogated  to  any  rights  nt  tlia 
Judgment  creditor,  but  UUs  Is  not  always  aa. 
As  was  said  in  Townsead  t.  Ctevaland.  etc. 
Go,  U  Ind.  App.  068,  47  N.  SL  707,  909: 

"More  broadly,  [subrogation]  Is  (he  sabstl- 
tution  of  one  person  fn  tibc  place  of  another, 
wbethsr  as  a  creditor,  or  the  p  assisspt  of  any 
otiier  rightful  datB." 

See  also  Leavitt  r.  Osn.  Vmc  &  Go,  90 
M«.163,  37  AtL8S6,88UB.A.  UB;  Jack- 
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son  Oo.  T.  Boylston  Ins.  Ca,  189  Han.  806, 

2  N.  B.  103,  fi2  Am.  Rep.  728. 

From  the  abore  authorities  ttr  ia  obTlona 
that  it  was  not  neceeeary  that  the  admlniatra* 
tor  of  the  estate  of  Cornell  sfaonld  have  as- 
signed the  indemnity  bond  to  plaintiff  In 
order  ttiat  the  rl^ts  of  Cornell  thereunder 
should  Inure  to  the  benefit  of  said  plaintiff. 
It  will  also  be  observed  that,  In  view  of 
the  above  considerations,  the  rollnss  the 
court  admitting  the  docnments  above  refer- 
red to  In  evldenoe  and  of  which  complaint  Is 
here  made  are  not  material  to  this  dedslon. 
Nothing  more  can  be  added  to  what  the  Code 
sectlcns  above  say  npoa  tlie  qnestions  hi- 
T<dTed  In  this  aK>cal. 

The  Judgment  Is  affirmed. 

W«  eonoor:  riNGH,  P.  J.;  BURNKTT,  J. 


la  ra  WA8S0N. 

WA8S0N  V.  WALOROP. 

(Cfv.  3940.) 

{District  Court  of  Appeal,  mrat  Dlstrfet  IH- 
▼isioo  1,  Cslifoniia.    Sept.  20,  1921.) 

1.  Advtrte  possasslOB  ^100(4)— Dead  Is  oolor 
•f  title  oDty  to  land  aotnalhr  deioribad. 

A  deed  ia  color  of  title  only  as  to  land 
aetaally  dewribed  by  it. 

2.  Advene  poasesaloa  *=»  1 00  (4)— Powmioa 
of  land  ooBvayad  aet  ooBstrueHva  poaiatatoB 
•r  taad  not  Ifldadad  Ib  deed. 

Use  and  possession  of  land  conveyed  did 
not  amount  to  eonstmctive  possession  of  a 
portion  outside  the  bonndarieB  in  the  deed  con- 
sisting of  part  of  a  sand  bar  on  the  opporite 
side  of  the  river  forming  the  boimdary  line. 

.  S,  Adverso  possession  «9»24— CiafldestlBS  acts 
held  BOt  to  amoBBt  to  eoBtlaaoits  aad  bbIb- 
tarraptai  imaeasleB. 

Isolated  acts  of  ownertfiip,  not  axdasive 
and  more  elaBdeatfno  than  open  and  notoriona, 
Md  sot  to  amotmt  to  the  contiaaooa  and  nn- 
intermpted  posaession  which  is  necessary  to 
conatitote  an  adverse  possession  sufficient  to 
bar  the  daim  at  one  holding  the  record  title. 

4.  Advana  poaaesatoK  «»96— Payawat  of  tax- 
es OB  vary  laad  la  ooBtrovariiy  naat  be 

proved. 

Where  payment  of  taxes  la  claimed  aa  an. 
element  of  adverse  possession,  claimant  must 
prove  payment  of  taxes  on  the  very  land  in 
controversy,  and  it  Is  not  sufficient  to  show 
pajrment  of  taxes  on  a  tract  of  land  which  be 
supposed  contained  the  portion' in  dispute. 

5.  Trial  «=>l3g(l]— Wkaa  directed  vardlot 

proper,  stated. 
A  directed  verdict  Is  proper  only  when 
there  is  no  sabstautial  evidence  tending  to 
prove,  in  favor  of  the  par^  upon  whom  the 
burden  rests,  all  the  controverted  facta  neces- 


sary to  establish  his  case;  bnt  whenever,  upon 
the  whole  evidence,  the  court  would  be  com- 
pelled to  set  aside  a  fluffing  as  nnsnpported 
by  tiie  evidence,  It  shonld  direct  a  verdict. 

6.  Records  4=39(3)— Parpose  of  appHoatloa  ta 
ragtater  title  Is  to  settle  title. 

The  genersl  purpose  of  an  application  un- 
der the  registration  act,  or  Torrens  Law,  la  to 
clear  up  and  settle  the  title  to  laud;  it  ia  a 
proceeding  in  tlw  nature  of  an  action  to  quiet 
title. 

7.  Records  «s»9(4)— Ap plloaat  f»r  raiistratlOB 
of  title  Biaat  pnnra  posaasaloi  titta  la  faa 
claimed. 

The  applicant  for  initial  registration  of  ti- 
tle, aa  a  title  in  fee,  must  produce  proof  that 
he  is  poBsessed  of  aatk  titie,  either  by  a  chain 
of  conveyancea  from  the  general  goveanor  or 
1^  title  by  adreraa  possessioB. 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty; Thomaa  01  Deony,  Ju^^ 

Application  by  Loola  Logan  Waaaon  for  ini- 
tial refist  ration  of  title  to  laud,  to  which 
Hel«  Ik  Waldrop  objecta.  From  a  jndg- 
moit  denying  the  application  aa  to  part  of 
the  land  applicant  aiq;>^ala.  Affirmed. 

A.  w.  HolllngBworth,  of  Healdsburg,  Gari 
Barnard,  of  Santa  Rosa,  and  Russell  P.  Ty- 
ler, of  San  Frandsco,  for  appellant. 

E.  M.  Norton,  and  Fred  W.  McOomifliU 
both  ot  Healdsburg;  for  reqMndent 

WASTEl,  P.  J.  nila  proceeding  was  In- 
stituted b7  13»  ai^eUant  Wasson  aa  ap- 
plicant und»  the  provisions  of  the  act 
for  tb»  certlflcatlon  of  land  titles  (Stats. 
1897,  p.  138),  commonly  known  as  the  Tot- 
rens  Land  Act,  for  Initial  restetration  of  ti- 
tle to  78  acne  of  land  situated  In  Sonoma 
conntar.  Be  predicated  hla  claim  to  tlie  land 
npon  the  fact  that  be  had  been  in  actual, 
peaceful  poasesakm  of  the  v^opwiy,  adversdy 
to  all  other  persona,  for  a  period  of  more 
tiian  Ave  years  next  preoadins  the  filing  oi 
his  appUcatUxit  and  ddrlng  all  of  t2ie  time  be 
had  paid  all  taxes  asoc—cd  against  the  prop- 
erty. The  appllcatton  for  registration  was 
<q^08ed  by  the  respondent,  Helen  I*  Waldrop, 
denied  that  the  applicant  bad  been  In  admae 
possession  of  8.12  acres  of  the  land  described 
in  the  petition,  lying  westerly  and  southwest 
eily  of  the  Russian  rlrer,  and  alleged  tbat 
she  was,  and  for  more  than  10  years  prior  to 
the  filing  of  hor  answer  had  been,  the  owner 
In  fee  simple  absolute  of  that  portion  of  the 
property;  and,  farther,  that  abe  had  during 
all  of  that  time  been  in  acljial,  open,  extdo- 
sive,  notCMioua,  continuous,  and  adverse  pos- 
session of  the  land,  and  had  paid  all  taxes 
levied  or  assessed  against  tbat  particular 
pared.  When  the  evidence  was  in  the  court 
granted  a  motion,  made  by  the  objector,  for 
an  instructed  verdict  in  accord  with  her  con- 
tention. From  the  Judgment  entered  tberaon, 
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denying  bis  claim  to  the  8.12  acres,  the  appli- 
cant has  appealed,  contending  that  there  is 
amt^e  testimony  In  the  record  to  support  a 
rerdlct.  If  cue  bad  been  rendwed  in  his  favor, 
and  that  the  trial  court,  therefor^  erred  In 
withdrawing  the  case  from  the  Jury,  and  In- 
'Btructlng  it  to  return  a  verdict  for  tbe  ob- 
jector. 

The  applicant  dalms  to  be  the  owner  of, 
and  oitltled  to  registration  of  title  to.  78 
acres  of  land.  In  1908  Levi  Sutton  and  oth- 
ers deeded  to  him,  in  the  same  Instrument, 
two  parcels  of  land,  aptly  described  by  metes 
and  bounds,  lying  east  and  northeast  of  the 
Russian  river,  and  containing  47  acres, 
**and  also  all  lands  of  the  said  parties 
of  the  first  part,  lying  southwest  of  and 
adjoining  the  above-described  premises,  com- 
monly called  the  gravel  bar  or  waste  land." 
Appellant  went  into  possession  of  the  proper- 
ty and  has  continuously  lived  on  the  place  ev- 
er since.  He  seeks  in  this  proceeding  to  have 
registration  of  title  to  the  47  acres  conveyed 
to  him  by  metes  and  bounds  in  the  Sutton 
deed,  and  In  addition  asks  for  confirmation 
of  ownership  to  81  acres  of  gravel  bar,  8.12 
acres  of  which  are  cut  off  from  the  rest  of 
the  tract  by  the  bed  of  the  Russian  river. 
This  severed  portion  lies  to  the  west  and 
southwest  of  the  stream  and  is  contiguous  to 
tbe  lands  of  the  respondent.  The  controvert 
sy  here  waged  over  this  small  tract 

The  appellant  takes  the  position  that  he  has 
established  title  to  the  8.12  acres  of  gravel 
bar  west  of  the  Russian  river  by  adverse  pos- 
session and  payment  of  taxes  for  a  period  of 
five  years.  Such  possession  is  ot  two  kinds: 
E^st,  where  possession  is  taken  by  bow  and 
spear  without  color  of  title;  second,  where 
possession  is  taken  under  a  claim  of  title 
founded  upon  a  written  Instrument  KlmbaU 
v.  Lohmas,  81  Cal.  154,  159. 

Appellant  introduced  in  evidence  a  number 
of  deeds  carrying  the  chain  of  title  backward 
from  his  immediate  grantors  to  tbe  year  1886, 
when  B.  M.  Jones  ccmv^ed  a  tract  of  laud 
containing  863  acres,  more  or  less,  to  W.  B. 
Reynolds.  There  Is  nothing  In  tbe  record  by 
wbich  appellant  can  assert  title  to  any  land 
not  embraced  In  the  deed  trim  Jones  to  R^n- 
(dda,  y«t  the  general  deacriptiffli  and  the 
particular  description  by  metes  and  bounds 
contained  In  that  Instrament  fix  tbe  bed  of 
the  Russian  river  as  the  south  and  westerly 
boundary  line  ot  the  propwty  conveyed.  One 
of  the  calls  in  the  description  runs  "thence 
down  Rusedan  river  near  center."  The  land 
ccnveyed  by  the  Jones  deed  is  referred  to  as, 
and  was  a  part  of.  tbe  Alexander  tract  of  tbe 
Sotoyome  nuH^  Vtom  various  exhibits  it  la 
made  to  appear  ttiat  the  southerly  and  west- 
erly bwndary  line  of  that  tract  la  the  Rus- 
sian river.  The  8.12  acres  of  land  In  contro- 
yoBf  was  never  a  part  of  tbe  Alexander 
tract  Tbe  appellant  son^t  to  show  tliat  titte 
Bnsslan  rivw  Is  a  changeable  stream,  and  | 
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that  its  bed  baa  shifted  within  recent  years 
to  such  an  extent  that  It  has  severed  the  8.12 
acres  of  gravel  bar  from  his  larger  portion. 
The  proof  was  vague  and  nnsatlafiictoi?,  and 
was  apparently  disregarded  by  tbe  trial  court 
as  not  worthy  of  oon^eratlon.  At  most,  it 
only  tended  to  prove  that  the  bed  of  the 
stream  occasionally  changed  from  bank  to 
bank. 

11,  2]  In  tracing  the  title  from  Jones 
through  various  transfers  to  appellant  to  that 
portion  <a  the  property  c<mveyed  to  Reynolds 
by  Jones,  now  owned  by  the  appellant,  we 
find  that  the  bed  of  the  Russian  river  con- 
stantly appears  In  the  various  descriptions  In 
the  deeds,  wherever  appropriate,  as  the  west 
or  westerly  boundary  line.  One  of  the  monu- 
ments frequ^tly  referred  to  Is  "an  iron  pin 
near  the  bed  of  tbe  Russian  river."  Another 
is  "a  station  in  the  bed  of  the  Russian  rlv^." 
We  can  reach  no  other  conclusion  than  that 
when  the  Suttons  deeded  to  appellant  "all 
lands  of  the  parties  of  the  first  part  lying 
southwest  of  and  adjoining  the  above-describ- 
ed premises,  commonly  called  the  gravel  bar 
or  waste  land,"  such  general  description  was 
Intended  to,  and  did,  carry  only  the  portion 
of  the  gravel  bar  to  which  the  grantors  had 
title,  the  westerly  boundary  line  of  whldi 
was  the  Russian  river.  To  hold  otherwise 
would  be  to  give  effect  to  a  deed  conveying 
more  property  than  the  grantors  owned.  It 
is  elementary  law  that  a  deed  is  color  of  title 
only  as  to  land  actually  described  by  It  2  C. 
J.  177,  par.  S39.  That  being  so,  the  deed  from 
Sutton  to  appellant  is  color  of  title  only  as  to 
land  lying  east  of  the  river.  Having  gone  be- 
yond the  limits  of  the  land  described  in  his 
deed,  and  claiming  to  hold  adv«^ely,  he  can 
only  claim  possession  by  bow  and  spear,  with- 
out color  of  titl&  Consequently  appellant's 
use  and  possession  of  and  residence  on  the 
land  on  the  east  side  of  the  river,  the  only 
land  conveyed  by  his  deed,  did  not  amount  to' 
constructive  possession  of  that  portion  of  the 
gravel  bar  on  the  other  side  of  the  stream, 
owned  by  the  respondent  Wheatley  v.  San 
Pedro,  etc.,  R.  R.  Co..  169  Cal.  506,  S16,  147 
Pac  185. 

[3]  The  respondent,  Mrs.  Waldrop,  satiahic- 
torlly  proved  good  title  in  herself  to  a  large 
tract  of  land  on  the  west  side  of  tbe  Knssian 
river,  opposite  tbe  holdings  of  the  appelant, 
and  Including  the  8.12  acres  of  gravel  bar  in 
controversy.  Bbe  was  in  actual  pMsesston  of 
the  proi>erty,  had  lived  tm  «  portliKi  oC  It 
many  years*  and  devoted  the  whole  to  the  or-* 
dlnary  purposes  fi»  which  It  was  adapted. 
Most  (tf  her  land  wu  foioed.  but  tSue  part 
nearest  the  river,  being  gravel  and  sand  and 
closely  ovargrown  with  willows,  was  of  Uttle 
use  and  was  opeD,  The  respondent  from  time 
to  time  allowed  parties  to  cut  wood  on  this 
open  laud,  and  to  cut  the  wUlow  trees  fw 
props  fbr  supporting  lumne  trees,  and  to  take 
I  out  sand  and  grav^  In  othw  ways  she  eser- 
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cised  the  orfllnaiT  acts  of  dlomlnlon  of  an  own- 
er over  the  property.  She  testified  that  she 
knew  nothing  of  the  hostile  tOalm  of  the  ap- 
pellant, and  did  not  know  that  be  bad  ever 
attemi4ed  to  exercise  any  acts  at  possesslm 
over  the  gnYel  bar  on  her  aide  of  Qib  river. 
In  rebuttal  the  appellant  produced  witnesses 
who  testifled  that  under  permlaslon  from  blm, 
they  had  gone  on  the  bind»  cot  wood  and 
pmue  props,  and  removed  gravd.  He  him- 
self claimed  to  have  ones  planted  a  crop  on 
a  portion  of  the  gravd  bar.  Bat  tbeee  acts 
were  isolated,  some  of  than  occurring  before 
the  flve-year  period  rtiUed  upon  by  appellant, 
and  th-om  their  nature  were  mfne  clandestine 
than  open  and  notorious.  They  were  not  ex- 
<dnslve^  and  did  not  amount  to  the  continuous 
and  nnlnteirupted  possession  which  Is  nec- 
essary to  constitute  an  adverse  possession 
snfflcient  to  tiar  the  claim  of  one  holding  the 
record  titte.  Unger  v.  Mooney,  63  Cat  586, 
S90,  49  Am.  Rep.  100;  Thompson  v.  Pioche, 
44  cm.  508,  517;  Mauldin  v.  Coi,  67  CaL 
387,  392.  7  Pac.  801;  JD^  Prieze  v.  Quint, 
M  CaL  653,  663,  80  Fac:  1,  28  Am.  St  Hep. 

£4]  One  of  the  requisites  of  title  by  adverse 
possession  Is  the  payment  of  all  taxes  for  the 
statutory  period.  Appellant  was  assessed 
and  paid  taxes  for  the  years  1914  to  1910,  in- 
clusive, upon  78  acres  of  land;  but,  as  shown 
by  the  record.  It  was  on  land  located  on  the 
easterly  side  of  the  Russian  river.  On  the 
other  hand,  Mrs.  Waldrop,  the  respondent, 
conclusively  established  the  fact  that  she  had 
been  assessed  and  paid  the  taxes  during  that 
period  on  all  the  adjacent  landii  on  the  west- 
erly side  oi  the  stream.  Manifestly,  appel- 
lant did  not  pay  the  taxes  levied  and  assess- 
ed on  the  8.12  acres  of  gravel  bar  Involved 
in  this  controversy.  One  of  the  statutory  re- 
quirements to  the  acquisition  of  a  title  by  ad- 
verse possession  was,  therefore,  not  fulfilled. 
Mann  v.  Mann,  152  CaL  23.  29.  91  Pac.  994. 
It  was  not  sufficient  for  appellant  to  show 
that  he  had  paid  taxes  on  31  acres  of  gravel 
bar  land,  supposing  them  to  Include  the  por- 
tion In  dispute.  He  was  bound  to  prove  that 
he  had  actually  paid  the  tax  on  the  very 
property  in  controversy.  Reynolds  v.  Wil- 
llard,  80  Cal.  605,  608,  22  Pac.  262. 

[6]  A  directed  verdict  is  proper  only  when 
there  is  no  substantial  evidence  tending  to 
prove,  in  favor  of  the  party  upon  whom  the 
burden  rests,  all  the  controverted  facts  neo- 
easary  to  establish  his  case.  But  whenever, 
upptm  the  whfde  evidence,  the  court  would  be 
compelled  to  set  ^Ide  a  finding  oi  the  Jury  as 
unsupported  by  Oie  evidence,  it  diould  direct 
Qu  rerdict  It  is  not  necessary  that  there 
Bhonld  be  an  absence  of  conflict  in  the  evi- 
dence, but  to  deprive  the  conrt  of  the  r^ht 
to  envdse  this  power,  if  there  be  a  oimfllct. 
It  must  be  a  substantial  one.  Estate  of  Bald- 
win. 162  GaL  471,  473. 123  Pac.  267;  Los  An- 


geles F.  ft  M.  Co.  T.  ntompsoD,  117  GaL  S94, 
601,  49  Pac.  714. 

[1, 7]  l^e  general  purpose  of  an  appllcatloa 
under  the  registration  act,  or  Torrens  Law, 
is  to  clear  up  and  settle  the  title  to  land.  It 
is  a  proceeding  In  the  nature  of  an  action  to 
quiet  title.  3  Tiffany  on  Real  Property  &d 
Ed.)  9  5S1,  p.  2275;  Peter  v.  City  of  Duluth, 
U9  Minn.  96,  103,  137  N.  W.  390,  41  L.  R.  A. 
(N.  S.)  1044.  The  applicant  for  Initial  regia- 
traUon  of  a  title,  as  a  title  in  fee,  must  pro- 
duce proof  that  he  Is  possessed  of  such  title, 
either  by  the  production  of  a  regular  dtiain 
of  conr^ance  from  the  general  government, 
or  by  proof  of  the  creation  of  a  title  by  ad- 
verse possession,  and  evidence  establishing  ti- 
tle good  as  against  the  world  is  essential  to 
warrant  a  decree  awarding  such  registration. 
Olos  V.  Kingman,  207  IlL  20,  34,  69  N.  E.  632; 
GiOB  V.  Holberg,  220  lU.  167,  170,  77  N.  B.  80. 
The  applicant  was  unable  to  make  the  re- 
quired showing.  His  claim  of  ownership  of 
the  8.12  acres  of  disputed  gravel  bar  was  not 
entitled  to  be  registered.  There  was  no  dis- 
pute as  to  the  remainder  of  the  land.  The 
action  of  the  trial  court  in  directing  the  ver- 
dict was  proper,  and  the  finding  of  the  Jury 
correctly  disposes  of  the  rights  of  the  appli- 
cant and  the  objector  In  the  land,  title  to 
which  was  sou^t  to  be  registered. 
The  Judgment  1b  affirmed. 

We  concur;  RICHARDS,  J.;  KERRIGAN,  J. 


CONRAD  V.  FOERST.    (CiV.  3930.) 

(District  Court  of  Appeal,  Vint  District,  Di- 
vision 1,  California.  Sept  21, 1921.  Hearing 
Denied  by  Supreme  Cowt   Nor.  17,  1921.) 

1.  Contracts  «=3296— Authorized  or  Iriviti  al- 
terations do  not  bar  recovery. 

The  rule  tliat  one  who  has  acted  b;  virtue 
of  a  written  contract  has  no  right  of  recov- 
ery unless  he  can  show  that  be  has  completed 
his  contract,  or  that  completion  liad  been 
waived  or  excused,  baa  no  application,  where 
the  contract  stipulates  that  the  owner  or  ar- 
chitect may  reQuest  alterations  or  deviations, 
and  the  deviations  were  either  ordered  or  were 
trivial  in  character. 

2.  Contracts  «39302— Reoovery  by  eontraotor 
not  barred  by  trivial  defeats. 

A  contractor,  who  has  substantially  per- 
formed his  contract  to  construct  a  bidding, 
will  not  be  held  to  have  forfeited  his  right  of 
recovery  by  reason  of  trivial  defects  or  Im- 
perfections  In  the  work  performed. 

3.  Appeal  and  error  «=>842(l)— What  eonstl- 
tatw  trivial  Imperfeatlon  In  work  under 
eontract,  qaeatloB  of  faot  and  not  mrlewa* 
ble. 

What  eonstltotea  "trivial  imperfections," 
which  will  not  bar  recovery  by  a  contractor 
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who  has  sobBtantially  performed  his  contract 
to  conatrnct  a  building,  is  a  qneation  of  fact 
Sn  each  case,  and  the  decision  of  the  trial  court 
upon  proper  eridence  euinot  be  teriewed  on 
appeal. 

Appeal  from  Superior  Court,  City  and 
County  of  San  FnndBco;  James  M.  Trotitt, 
Judge. 

Action  by  Henry  Conrad  against  Wilhel- 
mine  Foerat  Judgment  for  i^inUIT,  and 
d^endant  appeals.  Affirmed. 

V.  J.  Oarteftian,  at  San  Frftnctseo,  tor  aj^ 
pliant. 

Leon  Samu^  and  Obas.  J.  H(2)onndl,  boOi 
of  San  S^randseo,  toe  respondent 

KERRIGAN,  J.  Action  to  foreclose  a  me- 
chanic's lien.  Plaintiff  contracted  wltb  de- 
fendant to  furnish  all  the  work  on  a  two- 
story  and  basement  frame  building,  with  cer- 
tain exertions,  for  the  sum  of  ^,644,  pay- 
able at  specified  times  as  the  work  pro- 
gressed. Plaintiff  entered  upon  the  perform- 
ance of  the  contract,  and  thereafter,  so  It  is 
alleged,  completed  all  the  conditions  on  his 
part  to  be  performed.  Notice  of  completion 
of  work  was  filed,  and  thereafter  the  archi- 
tect delivered  to  plaintiff  a  certificate  that 
tbe  last  payment  mentioned  In  the  contract 
was  due.  This  payment  amounted  to  the 
sum  of  $1,104.  Plaintiff  also  claimed  the 
further  sum  of  |112,  allied  to  be  the  rea- 
sonable value  of  cotaln  extra  work  ordered 
by  defendant  Tbe  sum  of  $600  was  paid  by 
defendant  upon  these  claims,  leaving  a  bal- 
ance doe  thereon  at  987%  tor  wbltdi  sum 
plaintiff  filed  his  dalm  of  lien.  The  amount 
not  being  paid,  this  action  was  bton^t  to 
recover  tbe  samei 

Defendant,  KDswaing,  alleged  that  plaintiff 
had  not  performed  all  tbe  condltiona  of  the 
ctmtract,  and  charged  that  the  building  was 
not  completed  in  a  good  and  wottananlike 
manner  as  required  by  the  contract,  and, 
further,  that  the  building  was  never  com- 
pleted. The  answer  specifies  24  particulars 
wherein  it  is  allied  that  the  plalntlflt  failed 
to  construct  the  building  In  accordance  with 
the  plana  and  specifications,  l^en  follows  a 
crc^s-complaint  by  which  defendant  seeks  to 
recover  from  plaintiff  an  amoimt  In  excess 
of  one-half  of  the  entire  cost  of  tbe  building 
for  alleged  defects  and  delay  In  its  construc- 
tion. 

[1-3]  The  trial  court  found  that  all  the  al- 
leged objections  and  defects  were  of  a  trivial 
nature,  and  that  the  same  coiild  be  readily 
loaedled  and  repaired  at  a  cost  not  exceeding 
$80.  After  signing  the  finding  and  decision, 
however,  the  court  ordered  and  the  respMid- 
ent  stipulated  that  the  Judgment  provided  for 
by  the  findings  lEdiould  be  reduced,  and  that 


the  sum  of  $76  thereof  should  be  remitted. 
Accordingly  judgment  was  entered  for  the 
sum  of  $600,  tt<xa  which  Judgment  defendant 
appeals. 

It  is  here  contended  that  as  the  plaintiff 
never  completed  his  contract  In  strict  com- 
pliance with  the  plans*  drawings,  and  q>eci- 
flcations,  It  Is  Insisted  that  the  law  wUl  not 
for  this  reason  permit  him  to  ncover  on  the 
omtract,  for  the  reascm  that  his  pleadings 
do  not  redte  that  such  changes  were  tittao' 
waived  or  Justified  bj  defendant's  conduct 
We  are  dted  to  the  case  of  Herdsl  t.  Sheehy,. 
173  Oal.  1S8,  169  Pac.  422,  as  supporting 
this  oontaitlon.   It  is  true  that  it  is  there 
held  that  one  who  has  acted  by  virtue  of  a 
written  contract  has  no  right  of  recovery  un- 
less he  can  show  that  he  has  completed  his 
contract  or  that  completion  liad  been  waived 
or  excused.  Ttda  principle,  however,  has  no 
apiOlcatioa  to  the  Instant  case.  One  of  the 
provisions  of  the  ccmtract  stipulated  that 
should  the  owner  or  the  architect  at  any  time 
during  the  progresa  of  the  worfc  reiiaest  any 
alterati<His  or  deviations  in  the  wwk  pro- 
vided for,  either  of  them  should  be  at  liberty 
to  do  so,  and  that  the  same  should  In  no 
manner  affect  the  contract  but  that  the  same 
should  be  h^d  to  be  ecmpleted  when,  die 
wortc  was  finished  in  accordance  with  the 
original  plana  as  amended  by  sutib  changes. 
There  was  a  confilct  In  the  evidence  upon  the 
subject  as  to  the  completion  of  the  bulUlng 
according  to  the  plans  and  q^eclflcatiMis.  bat 
it  is  sufficient  to  siqiport  the  finding  of  the 
trial  court  that  the  changes  or  on^ssions  com- 
plained aC  wwe  eltlier  ordored  by  the  ardil- 
tect  or  vrare  trivial  in  diaracter.    A  con- 
tractor who  has  substantially  performed  Ida 
ctmtract  will  not  be  held  to  hare  forfldted 
his  right  to  recova'y  by  reason  of  trivial  de- 
fects or  ImperfectiMis  In  the  work  performed. 
ConneU  v.  Biggins,  170  Gal.  541, 160  Pac.  760 ; 
Schindler  v.  Green,  149  Cal.  762,  87  Pac.  626. 
What  cOTistttutes  "trivial  Imperfections"  Is 
a  question  of  fact  In  each  case,  and  the  deci- 
sion of  tiie  trial  court  upon  proper  evidence 
cannot  be  reviewed  here.  Blandii  v.  Hughes, 
124  CaL  27,  66  Pac.  610. 

Respondent  also  claims  that  the  certificate 
issued  by  the  architect  who  had  power  to 
accept  or  reject  the  work,  is  binding  and 
omclualve  against  appellant  He  also  claims 
that  the  lower  court  was  without  Jurisdictitm 
to  settle  appellant's  bill  of  exceptions  for 
the  reason  that  It  was  presented  too  late. 
Considering  the  condushm  we  have  reached* 
a  discussion  of  these  questkms  can  answer  no 
useful  purpoee. 

Judgment  affirmed. 

We  oottcur:    WAOHB,  'P.  J.;  BZGH- 
ARDS,  J. 
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MoMORRY  et  al.  v.  SUPERIOR  COURT  OF 
CALIFORNIA  IN  AND  FOR  SUTTER 
COUNTY.   (Civ,  2347.) 

(District  (3ourt  of  Appeal,  Third  District,  Oall- 
fbnda.  Auf.  24,  1921.  Behearing  Denied 
Sept  28, 1921.  Heufaig  Dotfed  hr  Supreme 
<^rt  Oct  20,  1921.) 

I.  Prohlhttlon  «s>IO(2)  —  Dafenilanta  nM 
granted  writ  aaakist  trial  of  otiier  prevloas- 
iy  inatltated  mUom  lavoiving  aame  question. 

Contractor's  sureties,  being  sued  la- 
borers and  materialmen  in  actions  transferred 
from  one  count?  to  another,  will  not  be  grant- 
ed writ  of  prohibition  against  first  county  en- 
tertaining jurisdiction  In  actions  by  the  la- 
borers and  materialmen  against  the  comity, 
fmsed  on  stop  notice,  on  theory  that  same 
question  was  involved  and  that  juris^ction  was 
Gret  acquired  in  the  action  against  the  sureties, 
where  one  of  the  stop  notice  actions  which 
bad  not  been  transferred  to  the  second  county 
was  commenced  prior  to  the  commencement  of 
actions  against  tiie  sureties. 


2.  Prohibition  «=s27— Patlfloners  seeking  to 
prevent  trial  of  actions  on  theory  that  other 
court  first  acquired  Jurlsdiotlon  liave  burden 
of  proof.' 

On  application  for  writ  of  prohibition  to 
prevent  court  from  trying  certain  actiona  on 
theory  that  other  court  acquired  prior  jaris- 
dlctloa  in  aetiona  InrolTiiv  name-  question, 
petitioneM  have  the  harden  of  abowing  that  the 
other  actions  war*  filed  befora  the  actions  the 
trial  of  which  was  sought  to  be  prevented. 

8.  Courts  <=a80— Sa^wlar  eaart,  by  transfer 
of  oast  t»  vthar  otaa^,  did  aot  divest  itself 
of  Jariidlotloa  to  try  prevloasly  filed  oaaai 
botweea  atkar  partial. 

Superior  court,  by  tranafer  of  case  to  court 
of  other  county,  did  not  divest  Itself  of  juris- 
diction to  try  other  cases  between  differoit 
parties  which  had  been  began  before  complaints 
In  the  transferred  actions  were  filed. 

4.  ProhibltlOB  ^>I0(1}— lasuflleleney  of  oo«- 
plalat  Bot  groaad  for  Issuuoa  of  wrtt  to  pro- 
voat  trial. 

Writ  of  prohibition  vfll  not  be  granted  to 
prevent  the  trial  of  certain  actions  on  the 
ground  that  the  complainta  of  the  itlaintiffs  in 
such  actions  did  not  state  a  cause  of  action, 
aince  the  insufficiency  of  the  complaint  does 
not  deprive  the  court  of  Jurisdiction. 

5.  prohibition  «=>ia(2)— Contraotor's  suretlos 
held  not  entitled  to  writ  to  preveat  trial  of 
nateriaintea  and  laborers'  stop  ootloe  action 
against  oonaty. 

Highway  contractor's  sureties,  being  sued 
by  laborers  and  materialmen,  under  St  1919, 
p.  487,  Md  not  entitied  to  writ  of  prohibition 
to  prevent  the  trial  of  actions  by  the  laborers 
and  materialmen  against  the  county  pursuant 
to  stop  notice  given  county  under  Code  Civ. 
Proc.  I  1184,  to  aabject  reserve  fund  to  pay- 
ment of  their  daima,  on  theory  that  such 
stop  notice  actions  involve  the  same  question 
and  that  jurisdiction  waa  first  acquired  in  the 
actions  on  the  bond,  ninee  the  laborers  and 


<«IP.) 

materialmen  had  no  right  to  audi  fond,  and 
the  sureties,  who  claimed  merely  to  be  sub- 
rogated to  the  zighta  of  laborers  and  material- 
men, eoold  have  no  right  thwatOk 

8.  Higliwava  «sBll3(4)-8tatate  providing  for 
atop  BOtloe  to  owner  inapplicable  to  material- 
nan  aad  iaborors  with  eialna  apalnst  publlo 
ooatraotor. 

Code  Chr.  Proc.  { 1184,  reqiditng  owner  to 
withhold  amount  da^  oontraotor  on  serrice 
of  stop  notice,  and  makbig  fund  withheld  sub- 
ject to  claims  of  laborers  and  materialmen  by 
whom  notice  was  given,  held  Inapplicable  to 
(daims  of  laborers  and  materialmen  against 
contractor  constructing  public  highway,  re- 
quired to  give  bond  under  St.  1919,  p.  4S7. 

On  Hearing  in  Supreme  Court. 

7.  Prohibition  «s>10(l)— Not  grantad  aniaaa 
lower  oourt  Is  prooeedlng  In  sxcess  of  Its 
lawful  Jurisdiction. 

Writ  of  prohibition  directed  against  supe- 
rior coart  to  prevent  trial  of  certain  actions 
will  not  be  granted  in  the  absence  of  a  showing 
that  the  superior  court  is  proceeding  in  ex- 
cess of  its  lawful  jnrisdiction. 


Application  for  writ  of  prohlbltlm  by  W. 
H.  McMorry  and  another  against  the  Supe- 
rior Court  of  the  State  of  California  In  and 
for  the  County  of  Sutter.  Denied. 

niamas  B.  Le^;>er  and  Robert  H.  Schwab, 
both  of  Sacramento,  for  petitioners. 

Arthur  GoatB,  Dlst  Atty.,  and  A.  H.  Hew- 
itt, both  ot  Yaba  City,  and  Harry  Deirup, 
of  Obico,  for  respondent 

BUItNBTX,  J.  Tb%  petition  sbows  that 
In  1920  (me  D.  C.  Howard  entered  Into  four 
BGvarate  ctmtractB  wltti  the  county  of  Sut- 
ter for  tihe  CQnatmctlon  of  four  dUferent 
U^iways  In  said  county;  that  IxMids  w«e 
given  by  said  contractor  as  required  by  t3ie 
statute  (Stats.  1919,  p.  487),  and  that  peU- 
tioners  herein  were  the  sureties  on  said  un- 
dertaking; that  paid  contructor  fhlled  to 
complete  his  contracts  and  failed  to  pay  a 
large  number  of  laborers  and  materialmen 
who  furnished  labor  and  material  for  said 
construction ;  that  said  laborers  and  mate- 
rialmen thereafter  filed  their  respective 
claims  as  provided  by  said  act  and  brought 
suit  therefor  against  said  suretlee  In  the 
superior  court  of  the  county  of  Sntto* ;  that 
subsequently  said  actions  were  transferred  to 
the  superior  court  of  the  county  of  Sacra- 
mento for  trial ;  that  said  laborers  and  ma- 
terialmen also  served  uptm  the  county  of 
Sutter  a  "stop  notice"  or  "withhold  notice," 
as  provided  by  sectiou  1184  of  the  Code  of 
Olvil  Procedure,  for  the  same  claims,  and 
have  commenced  actiona  against  said  county 
to  subject  to  the  payment  of  their  claims 
said  reserve  fund  withheld  by  the  county 
from  the  money  due  up(m  said  cmitracts; 
that  petitioners  are  not  parties  to  said  ac> 
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tlons  against  said  county,  but  tbey  are  In- 
terested tn  how  said  money  U  paid  out; 
that,  If  said  actions  against  the  county  are 
prosecuted  separately  from  the  actions  upon 
said  bcmds,  then  petltl<Hiers  will  be  deprived 
of  their  right  to  preaerye  said  fund  for  the 
payment  of  satd  claims  for  whliA  petition- 
ers are  Uable ;  that  said  actions  against  the 
sureties  were  CMnmenccd  and  transferred  to 
Sacramento  county  prior  to  the  CMumence- 
ment  of  the  actions  against  the  county;  that 
"the  Commercial  Bank  of  Durham,  a  corpora- 
tion, and  the  First  National  Bank  o£  Yuba 
City,  a  corporation,  have  filed  their  sprats 
complaints  In  Intervention  In  said  stop  no- 
tice actions,  in  wMch  they  allege  they  are 
the  owners  of  the  balance  withheld  by  said 
county  on  said  contracts  by  reason  of  an  as- 
signment thereof  from  said  contractor,  D.  O. 
Howard;  that,  if  said  banks  were  permit- 
ted In  said  actions  to  recover  said  money 
so  wlUiheld  on  said  contracts,  these  petition- 
ers will  be  denied  tbelr  rights  to  have  said 
money  affiled  upon  tho  dalms  uptm  which 
they  are  txing  sued;  *  *  •  that,  If  said 
actions  oo  said  dabna  and  on  said  stop 
notices  axe  beard  and  determined  by  one 
court.  It  win  aToid  a  multlpUdty  of  suits  and 
will  save  all  the  parties  to  said  action  the 
labor  and  costs  of  prosecuting  two  actions 
for  tlie  same  thing." 

The  forgoing  statement  comprises  all  the 
material  facts  that  appear  in  the  petition,  al- 
thou^i  there  are  man/  allegations  of  legal 
conclusions,  which  we  deem  unnecessary  to 
set  out  The  theory  of  petitioners  Is  that  the 
vital  question  In  all  this  litigation  la  as  to 
the  proper  disposition  or  payment  of  said  re- 
serve fund,  in  other  words,  to  whom  it  should 
be  paid  by  the  county,  and  tliat  two  different 
courts  of  concurrent  jurisdiction  have  be- 
fore them  In  different  actions  for  adjudica- 
tion this  important  controversy,  and  that  in 
such  situaticm  the  court  first  acquiring  Juris- 
diction has  the  exclusive  right  to  dispose  of 
the  whole  matter.  In  support  of  their  con- 
tention as  to  the  law  of  the  case  they  dte: 
State  V.  Tallman,  29  Wash.  411,  69  Pac.  1115 ; 
SplUer  V.  Wells,  96  Va.  698,  32  S.  E.  46,  70 
Am.  St.  Rep.  878 ;  State  v.  McClure,  17  N.  M. 
694,  133  Pac  1063,  47  L.  R.  A.  (N.  S.)  744, 
Ann.  Cas.  1915B,  1110;  Adams  v.  Tri-Clty, 
124  Va.  473,  ^  S.  E.  647;  Ryan  v.  Donley, 
69  Neb.  623,  96  N.  W.  234;  State  t.  Davis, 
(Mo.  App.)  190  S.  W.  964;  Reugger  v.  Da 
Breueys,  146  La.  283,  83  South.  656;  State 
V.  Fredlock.  62  W.  Ta.  232,  43  S.  E.  163.  94 
Am.  St.  Rep.  9S2i  Sangamon  r,  Emlnger, 
257  la  281,  100  N.  E.  906;  Eeefe  T.  Dlst 
Court.  16  Wyo.  381,  M  Pac.  459. 

We  deem  it  unnecessary  to  comment  upon 
these  deciBionsL  It  may  be  admitted  that  the 
rule  is  as  stated  by  petitioners,  and  that 
prohibition  may  issue  in  sudi  cases;  but  we 
may  add  that  tbls  remedy  la  allowed,  not  for 


the  reason,  as  is  generally  true,  that  the  oili- 
er court  has  no  Jurisdiction,  but  the  practice 
la  based  upon  neceaaltr  and  comity,  and  so 

it  Is  held: 

'.That  when  the  object  of  the  action  reqidrea 

the  control  and  dominion,  of  the  property  involv- 
ed in  the  litigation,  that  court  which  first  K- 
guires  possession,  or  that  dominion  which  la 
eqoivalent,  draws  to  itself  the  exclusive  right 
to  dispose  of  ft,  for  the  purposes  ot  its  jnrisdie- 
tion."  Heidritter  v.  Oilcloth  Co..  112  U.  8. 
294,  6  Sap.  Ct  135,  28  14.  Ed.  729. 

[1]  The  application  of  this  principle,  how- 
ever, to  the  situation  herein  results  In  the 
undoing  of  petitioners.  This  follows  from  tbe 
fact  that  the  superior  court  of  Sutter  coun- 
ty was  first  in  time  as  to  the  jurisdiction 
of  the  subject-matter.  It  does  not  so  appear 
by  the  petition,  but  in  accordance  with  tbe 
allegations  of  respondent's  answer  and  the 
agreement  of  counsel  at  the  oral  argument 
tbe  facta  are  these:  The  action  of  Diamond 
Match  Company  against  petitioners  on  the 
bond  was  begun  In  the  superior  court  of 
Sutter  county  on  November  29,  1020,  and  It 
Is  still  poidlng  therdn ;  no  application  hav- 
ing been  made  for  a  transfer  to  Sacramento 
county.  On  the  same  Aaj  tbe  said  company 
brought  an  action  against  said  county  of 
Sutter  on  said  stop  notice,  and  It  la  still 
pending  therdn.  Tbe  action  of  the  Standard 
Oil  Company  against  the  county  of  Sutter 
on  said  stop  notice  was  commenced  in  the 
superior  court  of  said  county  on  I>eceraber 
16,  1020,  and  Is  still  pending  therein.  These 
actions  were  all  commenced  before  any  of  tbe 
actions  that  were  transferred  to  the  superior 
court  of  Sacramento  county,  and,  If  it  can'  be 
said  that  the  latter  actions  involved  the 
proper  disposition  of  said  reserve  fund,  with 
equal  propriety  can  the  same  thing  be  af- 
firmed of  satd  action  of  Diamond  Match  Com- 
pany against  petitioners,  and  with  still  great- 
er reason  may  It  be  said  that  the  superior 
court  of  Sutter  county  acquired  domlnlcm 
over  said  fund  by  reason  of  said  actions 
against  the  county. 

[2]  Again,  In  reference  to  the  actl<ms  on 
the  bond  which  were  transferred  we  may 
notice  this :  Butcher  v.  McMorry  and  Kaster 
was  commenced  on  February  8,  but  on 
the  same  day  the  same  plaintiff  brought  an 
action  against  the  county  on  said  stop  no- 
tice. It  does  not  appear  which  action  waa 
filed  first,  but,  of  coui^,  the  burden  Is  upon, 
petitioners,  and  we  must  therefore  conclude 
that  the  stop  notice  actira  is  entltied  to  pre- 
cedence.  Tbe  same  thing  may  be  said  of  the 
two  acticms  filed  by  Huiidiy  on  January  5, 
1021. 

[3]  MtjxeoYer,  tbe  superior  eoort  at  Saerft* 
mento  coimty  did  not  acquire  Jurisdiction  to 
try  any  of  these  actions  until  the  order  tyC 
transfer  was  made,  which  was  sutisequent  to 
tile  flUng  oC  all  tbe  comiilalntB  in  Sutter  ooun~ 
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ty.  But,  conceding  that,  for  the  purposes  of 
this  case.  Its  Jurisdiction  would  relate  back  to 
the  time  when  said  actions  were  b^un,  It  is 
manifeat  that  b;  said  order  of  transfer  the 
superior  court  of  Sutter  county  did  not  dlveet 
itself  of  Jurisdiction  to  try  the  other  cases  be- 
tween different  parties  which  had  been  begun 
before  the  complaints  in  said  transferred  ac- 
tions were  filed.  After  the  transfer  the  su- 
perior court  of  Sacramento  county  could  have 
no  greater  Jurisdiction  than  if  the  actions 
had  been  originally  brought  In  said  court; 
but,  If  80  brought  under  the  rule  already 
stated,  they  would  be  subject  to  said  prior 
actions  commenced  in  Sutter  comity. 

[4]  Petitioners  claim  that  the  so-called 
"stop  notice"  actions  should  not  be  allowed 
to  weigh  in  the  proceeding,  for  the  reason 
that,  under  the  decisions  of  the  appellate 
courts  of  the  state,  the  labonon  and  materia^ 
men  have  no  intenst  In  said  naerre  fund, 
and  therefore  their  complainta  asalnat  the 
county  fail  to  state  a  cause  of  action.  Adam- 
son  T.  Bumessa.  179  Faa  880;  Hunt  Oon- 
tlsental  Nat  Bank,  188  Pae.  800;  Slayden 
T.  ODea,  182  CaL  600,  189  Pac  1066;  Hunt 
T.  Empln  Securities  Oo.,  191  Paa  744.  In 
these  cases  It  Is  held  that— 

"Section  1184  of  the  Code  of  OiTfl  Proeednie 
does  not  apply  to  contracts  for  the  improve- 
ments of  streets  or  tughways,  and  that  there- 
fore a  stop  notice  ^ven  pnniunt  to  that  sec- 
tion, nnder  such  a  contract,  does  not  have  the 
effect  of  sequestering  the  funds  in  the  hands 
of  the  person  who  is  charged  with  their  dis- 
bursement." and  that  the  rights  of  the  aa- 
eignee  of  the  contractor  in  and  to  said  fund, 
where  the  asBignment  precedes  the  contracts 
for  labor  and  material,  are  superior  to  any 
Claim  of  the  laborer  or  materialman. 

As  to  this  contention,  however,  it  may  be 
obsrared  that  the  insufficiency  of  the  com- 
plaint as  to  its  allegations  does  not  deprire 
the  court  of  JurisdicUon  to  try  the  action. 
Besides,  if  such  ground  be  tenable,  It  must 
operate  to  defeat  this  proceeding  by  peUtion- 
ers.  This  ts  true  for  the  reason  that  the 
pleadings  herein  show  that  thgy  also  have  no 
interest  In  said  funds.  Ttx^  are  daimlug 
by  right  of  subrogation,  but  no  such  right 
exists,  as  they  have  not  paid  any  of  the 
claims  of  the  laborers  or  materialmen.  But 
If  they  had  paid  any  such  claims  they  would 
be  subrogated  only  to  su^  right  as  existed 
in  favor  of  such  claimant,  whidi,  under  the 
said  decisions,  does  not  embrace  any  of  said 
fund  In  face  of  the  prior  as^gnment  of  the 
contractor.  Not  having  made  such  payment, 
the  sureties  could  have  no  greater  daim  to 
said  fund  than  the  principal,  who  was  the 
contractor,  but  be,  as  we  hare  seen,  has 
no  interest  In  said  fund,  havinff  asalgaed  it 
to  Interv^iers. 

(6, 8]  From  the  foregoing  It  Is  apparent 
that  the  sureties  need  not  concern  themselves 
about  the  trial      the  utiou  against  the 


county  of  Sutter  as  to  tiie  a^llcation  of 
said  fund.  As  said  fund  cannot  be  used  to 
reduce  their  liability  on  their  bond,  they  are 
not  interested  In  said  actions,  and  the  ques- 
tion of  superior  Jurisdiction  is  really  of  no 
practical  Importance  to  petitioners.  Th^r 
position  la  based  upon  an  erroneons  construc- 
tion of  section  1184  of  the  Code  of  Civil  Pro- 
cedure and  of  said  statute  of  1919  under 
which  the  bonds  were  executed.  Under  the 
dedsltms  In  this  state,  as  we  have  seen,  said 
section  of  Oie  Code  does  not  afford  any  re- 
lief to  labwers  and  materialmen  In  a  case 
like  this  where  the  work  la  done  upon  a 
public  highway.  It  may  also  be  said  that 
under  said  statute  of  1019  the  bond — 

"muat  provide  that  if  the  contractor,  person, 
company,  or  corporation,  or  bis  or  its  sobcon- 
tractor,  fails  to  pay  for  any  materials,  provi- 
sions, provender  or  other  sapplies,  or  teams, 
used  in,  upon,  for  or  about  Uie  performance 
of  the  work  contracted  to  be  done,  or  for  any 
work  or  labor  done  tbereon  of  any  kind,  that 
the  surety  or  suretieB  will  pay  the  same  in  an 
amount  not  exceeding  the  sum  specified  in  the 
bond,  and  also,  in  case  suit  is  brought  upon 
such  bond,  a  reasonaUe  attomsf's  fee,  to  be 
fixed  by  the  court." 

It  is  Quite  apparent  that  this  bond  Is  en- 
tire for  the  beiefit  of  the  laborers  and  ma- 
terialmen, and  they  must  d«vend  tar  their 
compensation  upon  the  personal  leqwnalbUl- 
ty  of  the  contractor  and  sureties.  « 

As  to  the  sureties,  the  bond  does  not  ob- 
ligate them  to  cmnplete  the  work*  nor  does 
It  make  them  responsible  for  the  fnlflllment 
of  the  obligations  of  the  contractor  to  the 
state  or  the  county.  It  ftdlows  that,  as  sure- 
ties, they  are  not  authorized  to  complete 
an  abandoned  contract,  nor  can  they  claim 
any  Interest  in  the  fund,  which  Is  reserved 
primarily  for  the  purpose  of  securing  the 
completion  of  said  contract  and  saving  the 
coimty  or  state  from  loss.  Under  such  dr- 
cumstancea,  there  would  be  also,  of  course, 
no  reason  for  the  principle  of  estoppel  to 
operate  tn  favor  of  said  sureties  as  against 
one  to  whcun  the  contractor  has  assigned  bis 
claim  for  value.  It  may  be  added  that  we 
are  not  here  concerned  with  any  claim  that 
the  counQr  may  urge  to  any  portion  of  said 
fund  by  reasra  of  having  to  ccanplete  tbB 
work. 

The  well'CODSldered  cases  from  Oregon 
(Derby  v.  United  States  Fidelity  &  Guaranty 
Co.,  87  Or.  34, 169  Pac.  500,  and  Wasco  Coun- 
ty V.  New  England  Equitable  Insurance  Co., 
88  Or.  465,  172  Pac  126,  L.  E.  A.  1918D,  732, 
Ann.  Cas.  1018B,  656)  are  so  essentlaUy  dif- 
ferent from  this  as  not  to  impair  the  con- 
fidence we  fed  In  tlie  ccoHdnitfon  which  ve 
have  reached. 

The  OTder  to  diow  cause  la  dlsdiarged,  and 
the  writ  is  drailed. 

Weooneur:   FINCH.  P.  J.;  HART,  J. 
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Oirfnlon  of  Supreme  Court  ta  Baiik 
Denying  Hearing. 

PER  CURIAM.  [7]  The  apidicatttm  for  a 
hearing  In  this  coart  after  decision  by  tiie 
IMstrict  Court  of  Appeal  of  the  Third  ai^- 
late  district  ia  denied  solely  on  the  ground 
that  there  is  no  sufficient  showing  that  the 
superior  court  of  Sutter  county  Is  i)roceed- 
ing  in  excess  of  Its  lawful  Jurisdlctioo. 

AU  concnrt  ens^t  SHAW,  abaoit. 


WALKER  V.  HARBOR  BUSINESS  BLOCKS 
CO.   (Olv.  3»S9.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  Sept.  23,  1921.  Hear- 
ing Denied  by  Supreme  Court  Nor.  21, 1821.) 

1.  Appeal  aid  error  «=> 1097(1)  —  Former 
epinloa  to  law  of  ease  on  subsequeat  appeal. 

An  opiniim  on  appeal  is  the  law  of  the 
ease  on  subsequent  appeaL 

2.  Appeal  ami  error  «39»M70(7)— Irregnlarlly 
la  sdnilsslta  af  avMeafle  brid  aot  gnraad  for 

revertal. 

Where  the  merits  of  the  ease  are  over- 
whelmingly in  favor  of  the  plaintiif,  and  the 
entire  record  demonstrates  justice  of  the 
dedsion  in  Us  favor  Irregularity  in  adtoitting 
in  evidence  a  copy  of  a  letter  without  saffident 
«  prelimhiary  proof  would  not,  under  Const,  art 
6,  i  4%t  warrant  the  court  oa  aroeal  in  re- 
versing the  dedsira. 

Appeal  from  Superiw  Court,  (^ty  and 
County  of  San  Frandaco;  A.  F.  St.  Sure, 
Judge. 

Action  by  ArchltwU  Heeaom  Walker 
against  the  Harbor  Business  Blocks  Com- 
pany. From  a  Judgment  fw  plaintiff  toe 
recovery  of  the  money  paid  as  price  of  cer- 
tain lots,  defendant  ai^>eals.  Affirmed. 

J,  F.  Riley,  of  San  Francisco,  for  appel- 
lant 

B.  M.  Jackson,  of  San  Fiandaco,  for  re- 
spondent 

LANODON,  P.  J.  This  Is  an  ain>eal  by 
the  defendant  from  a  Judgment  against  it  in 
an  action  brought  by  the  plaintiff  to  recover 
on  bis  own  behalf,  and  as  the  assignee  of 
his  sister-in-law,  money  paid  by  them  under 
contracts  with  the  defttidant  for  the  pur- 
ctmse  of  two  lots,  on  the  ground  that  the 
defendant  had  breached  the  omtracts,  in 
that  It  had  failed  to  put  in  street  Improve- 
ments as  agreed  within  the  time  qtecifled  In 
the  contracts. 

[1]  This  case  has  been  before  the  Snpreme 
Court  of  this  state  on  a  prior  appeal,  and 
the  opinion  of  that  court  appears  In  181  CaL 
773,  186  Pac  366.  A  reading  of  that  opin- 
ion, which  la  the  law  of  this  case,  reveal* 


the  fact  that  It  covers  all  matters  disclosed 
by  the  evidence  in  the  present  record.  The 
legal  questions  Involved  are  discussed  by 
the  Supreme  Court  from  every  possible 
angle,  and  It  would,  therefore,  be  a  useless 
proceeding  for  us  to  Indulge  herein  In  a  sim- 
ilar discussion  of  the  same  legal  principles. 

Upon  both  appeals,  the  defendant  made 
the  contention  that  the  action  was  prema- 
turely brought  np<m  the  former  appeal, 
that  a^ment  was  answered  by  the  Su- 
preme Court  by  pointing  oat  that  the  presi- 
dent of  the  def^dant  cMporation,  on  Its  be- 
half, had  made  statanents  to  phiintiff  and 
his  assignor  whlcb  were  tantamount  to  a 
dedaration  t2iat  the  coiporatlrai  could  Hot 
and  would  not  perform  its  obligations  un- 
der the  contract  within  the  time  prescribed 
therein,  and  the  well-settled  rale  was  apsiUea 
that  the  ftiilure  or  reCnsal  to  perform  an  ob- 
ligation assumed  ezpresaly  m  ty  imtAlcatlon, 
or  the  TOlu'ntary  abandMiment  of  a  contract, 
*  •  *  gives  the  obligee  an  Immediate  zlflbt 
ot  action  fiOT  ttie  breadi  and  to  rescind.  To 
meet  thla  situation,  In  tbe  second  trial  oi  fbs 
action,  the  president  of  tbe  defendant  com- 
pany tesUiled  that  be  had  ofltercd  to  pwfonn 
the  obligationa  oC  flie  defiendant  ootpontion 
under  the  contracts,  but  had  stated  to  plain- 
tiff tliat  to  do  80  wonld  be  Inadvlaable^  and 
that  tiie  idainttfl  bad  acqmiesced  in  Oiis. 
Tb9  most  tbat  can  be  said  fbr  the  deflnidant 
as  a  result  of  fliifl  testbnmiy  of  its  president 
is  that  a  conflict  la  created  in  tbe  evidence, 
which  was  resolved  in  favor  ot  plaintlfT  by 
the  trial  court  upon  this  point  For  plaintiff 
testifled  that  the  president  of  defiendant  cor- 
poration had  told  him,  on  May  17, 1S17,  Uiat 
It  would  take  about  three  years  to  do  tbe 
work  required  by  the  ccmtract  The  time 
limited  for  doing  the  work  expired  on  June 
1,  1917.  The  defendant  had  had  three  and 
one-half  years  previous  to  June  1, 1917,  with- 
in which  to  do  the  work  called  for  by  their 
contracts,  and  the  work  had  not  been  done, 
and,  Indeed,  the  record  shows  that  up  to  the 
time  of  the  trial  (May,  1920)  tike  work  had 
not  been  done. 

Up<»i  the  question  of  waiver  by  the  plain- 
tiff and  his  assignor  at  the  conditions  of 
the  contracts  requlrii^  the  defendant  to  put 
improvements  upon  this  property,  the  record 
discloses  ample  evidence  ji^tlfylng  the  ap- 
plication of  the  language  and  holding  of  the 
bupreme  Court  on  this  p<^t  on  the  former 
appeal. 

[2]  Numerous  technical  objections  are 
made  by  appellant,  such  as  the  objection 
tbat  file  trial  court  admitted  in  evidence  a 
copy  of  a  letter  to  the  defoidant  by  the  at- 
torney for  the  plaintiff  upon  an  Insnffident 
showing.  It  is  urged  ttat  the  letter  was 
improperly  adoiltted  because  the  witness, 
who  was  the  attorney  ftff  tiie  plaintlir,  mere- 
ly testified  that— 


»For  otber  eaaw  see  same  topic  and  KBT-NUHBBS  In  sU  Kar-Nvmbered  Dlcwts  and  IndvESs 
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"On  tin  IBfh  of  UVf  I  addreucd  a  letter  to 
the  Harbor  BodncM  Block  Company,  teadinK 
fti  foUowi." 

It  Is  urged  lliat  no  presumption  of  receipt 
follows  from  "addres^ng"  a  letter,  and  that 
the  witness  should  have  stated  that  he 
placed  the  letter  in  the  maiL  The  ohjectlon 
made  to  flie  testimony  was  general,  and  to 
the  effect  that  the  letter  was  Incompetent, 
irrelevant,  and  Immaterial.  Mo  point  was 
made  that  the  statement  of  the  witness  was 
ambiguous  and  insnfflcient  in  this  parttcolar, 
and  it  is  perfectly  clear  that;  had  the  point 
been  raised,  It  would  have  been  met  at  the 
trial.  There  was  no  att^pt  by  the  defoidant 
to  deny  the  receipt  of  this  letter.  But  conced- 
ing an  irregularity  in  the  admission  of  this 
evidence,  the  merits  of  this  case  are  so  over- 
whelmli^ly  in  favor  of  the  plaintiff,  and  the 
mtire  record,  taken  as  a  whole,  so  clearly 
demonstrates  fliat  Justice  has  been  dome  by 
the  Judgmeait,  that  no  error  In  the  adnilssi<m 
or  ifijectlon  of  evidence,  or  In  the  matter  of 
pleading  or  procedure  would  wanmnt  this 
•  court  in  reversing  this  judgment  Section 
4%,  art  e.  Const  Oal.  Tbe  remaining  wBt- 
tcra  urged  by  the  appelant  are  either  specif- 
ically covered  the  opinion  of  the  ' Supreme 
Oourt  on  tlie  prior  appeal  or  tbey  are  cov- 
ered bs  the  salutary  proTisloiMi  ct  the  Oonatl- 
tntlon  of  this  state  referred  to  above. 
Ihe  judgment  la  afflrmed. 


We  concur: 
VAMT,  J. 


NOUBSI^   J.;  STUETB- 


PRODUCERS'  HAY  CO.  v.  HARNEY. 
(Civ.  3908.) 

(IMatrlct  Coazt  «t  Appeal,  First  District,  Di- 
vision 2,  California.   Sept  23, 1821.) 

I.  ApiMal  and  errsr  «=s>684(2)  —  Refssal  to 
grant   contlnaasea   oasaot  bo  eonUared 
wkera  Not  shown  In  the  roeord. 
Where  the  papers  contained  in  the  record 
do  not  show  that  a  motion  for,  omtinvanee  was 
made,  or  the  gronndB  of  the  motion,  or  the 
contents  of  the  moving  papers,  or  Uie  mling  of 
the  tilsl  court  thereon,  a  refnssl  to  grant  a 
centlnnance  cannot  be  considered  on  appeal. 

a,  ApM>l  •>«  errsr  ^714(4)— SUtameaU  of 
atterMys  oatald*  reeord  leay  ut  be  oossld- 
ered  by  appsllata  erart 

Statement  of  attorneys  In  briefa  concern- 
ing a  motion  for  a  continuance  not  contained 
in  the  record  may  not  be  considered  by  the  ap- 
pdlate  court 

Ai^ieal  from  8iQ>eri«w  Court,  City  and 
County  of  San  I<Taiid80o;  John  J.  Van  Noa- 
trand.  Judge. 

Action  1^  tbe  ftoducers*  Ebiy  Company 
against  Joseph  O.  Harney,  Vrom  a  judgment 
for  plaintiff,  defeadant  appeals.  Afflrmed. 


W.  H.  day,  of  San  naadaoob  tor  appel- 
lant 

Albert  Plcard,  of  San  nrandMO,  tot  n- 

spondent 

STUBTEVANT,  J.  The  plaintiff  commenc- 
ed an  action  agahist  the  defendant  for  the 
sum  of  91,061.60  for  a  tMOance  due  upcm  a 
book  account  for  goods  sold  and  delivered 
by  the  plaintiff  to  the  defendant  The  de- 
fendant answered  the  complaint  and  a  trial 
was  bad  by  the  trial  court  sitting  without  a 
Jury  in  the  absence  of  the  defendant  and  of 
the  attorney  for  the  defradant  The  judg- 
ment went  for  the  plaintiff,  and  the  defend- 
ant has  appealed  under  Bectlon  06Sa  of  the 
Code  of  Civil  Procedure.  In  the  record  on 
appeal  the  appellant  has  presented  to  this 
court  Cf^les  of  the  complaint  the  answer 
to  the  complaint,  the  Judgment  the  county 
clerk's  certiflcate  to  the  Judgment  roll,  the 
def^dant's  notice  of  appeal,  the  d^Oidaat's 
request  for  a  transcript  and  the  county 
clerk's  certiflcate  to  his  transcript  The  a> 
pellant  has  also  produced  Uie  repister's  notes 
duly  certified. 

[1,2]  The  appellant  complains  because  be 
was  not  granted  a  continuance  of  the  date 
of  the  trial.  The  point  la  one  that  we  are 
not  at  liberty  to  consider.  The  papers  con- 
tained in  the  record,  and  whidi  we  have 
enumerated  aborc^  do  not  sbow  to  this  court 
that  a  motion  for  a  onitlniiance  was  made, 
or  the  grounds  ottibe  motl<»i,  or  the  contents 
of  the  moving  ptpers,  or  the  nillng  of  the 
trial  court  thweon.  The  attorneys  In  their 
briefs  have  stated  certain  facts  whldi  they 
reepectively  claim  occurred,  but  this  court 
may  not  consider  sudi  statanenta  so  made 
outside  ot  the  record. 

The  judgment  Is  afflrmed. 

We  concur:  LANGDON,  P.  J. ;  NOITBSSl  J. 


MEYER  V.  WHITE. 
WHITE  V.  MEYER. 
(CIv.  3887.) 

(District  Court  of  Appeal.  First  District,  Diri- 
aion  1,  Oalifonds.  Sept  22, 1821.) 

1.  Sales  «s>389— Findings  Is  aotioa  Ibr  breaoh 
of  oostraot  held  Inoooslstent 

In  a  aeller's  action  for  breach  of  contract 
findings  that  the  seller  offered  to  deliver  goods 
and  performed  sll  the  conditions  of  the  agree- 
ment on  his  part  to  be  performed,  and  was 
at  all  times  ready,  able,  and  willing  to  deliver, 
bat  chat  tlie  buyer,  in  violation  of  his  contract 
and  without  just  cause,  refused  to  accept  the 
goods,  and  that  their  reasonable  market  valae  at 
the  time  of  the  offer  of  delivery  waa  less  than 
the  selling  price,  and  a  further  finding  that  the 
seller  had  not  suffered  damage  In  any  amount 
and  was  not  entitled  to  recover  dami^s,  were 
inconriatent 
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2.  AppMl  ud  MTW  <s>  1169(7)— Jatfflment  rt- 
vwMi  wiMi  ftiilBBs  OR  apfMl  01  JidgaMt 
roil  are  oMrtradlMtfy. 

On  appeal  <m  th«  judftnent  roll  alone,  wli«ra 
the  findings  are  ao  contradictory  and  uncertain 
as  to  leave  the  appellate  court  in  doubt  as  to 
their  meaning,  the  Judgment  vUl  be  reversed. 

8.  Appeal  aid  orror  «»l  172(8),  1178(6)— 
Jadgneot  rmrted  for  further  wldeMw  Md 
ttadliiBB  M  q^MttoR  of  danagee. 

Where  plaintiff  toed  (or  tiie  price  of  goods 
sold  and  damages  for  refusal  to  accept  other 
goods  and  recovered  Judgment  on  the  first 
count,  but  not  on  the  second,  though  the  trial 
court  made  findings  entitling  him  to  recover,  al- 
so making  an  inconsistent  finding  that  be  had 
not  suffered  any  damages,  the  Judgment  refus- 
ing relief  under  the  second  count  will  be  re- 
Tcrsed,  and  the  cause  remanded  to  the  court 
below  to  take  evidence  and  make  a  proper  find- 
tog  as  to  damagai. 

Appeals  from  Superior  Court,  (31  ty  and 
Gonnty  of  San  Franciaco;  Hmry  <X  QeaCord, 
JTndgei. 

Action  by  Yletor  B.  Ideyer,  doing  bufltness 
as  Victor  B.  Meyer  &  Co..  against  Albert 
White,  and  crosa-complalnt  by  Albrat  White 
against  Victor  B.  Meyer,  doing  business,  etc 
From  a  judgment  tor  plaintiff  for  an  Insuf- 
fldent  amount,  be  appeals.  Reversed  and  re- 
manded. 

Charlfls  Baer,  oC  San  Vrandacoi  for  ap- 
pellant. 
Albert  White,  In  pra  per. 

KBRBIQAN,  J.  Action  for  gooda  eold 
and  delivered,  and  also  for  damages.  Plain-- 
tiff  and  defendant  entered  Into  an  i^reanent 
whereby  plaintiff  agreed'  to  tdl  and  defend- 
ant agreed  to  ptutAase  48  ^eoee  of  doth 
known  aa  velonr  at  the  agreed  price  of  $4.- 
17%  a  yard  for  each  yard  ccmtalned  In  tlie 
48  i^ecea;  and  also  40  pieces  of  broadclotb 
at  the  agreed  price  of  $4.12%  for  eacdi  yard 
contained  ther^  In  pursuance  of  tbia 
agreement  plaintiff  alleges  that  he  delivered 
to  defoidant,  and  defendant  accepted  as  part 
of  Uie  goods  so  contracted  for,  80  pieces  of 
velour,  containing  1,508%  yards,  and  4  pieces 
of  broadcloth  containing  230%  yards.  The 
purchase  price  of  the  portion  so  delivered 
amounted  to  the  sum  of  $7,^.64,  and  de- 
fradant  paid  on  account  thereof  the  sum  of 
$3,000,  leaving  a  balance  due  of  the  sum  of 
$4,626.04.  This  amount  constitutes  the  first 
count  of  the  complaint.  By  a  second  count 
plaintiff  alleges  that  thereafter  he  offered  to 
deliver  to  defendant  under  the  terms  of  the 
contract  an  additional  amount  of  6  pieces  of 
velour,  Mmtatnlng  299%  yards,  and  also  G 
pieces  of  broadcloth  containing  yarda, 
both  being  tendered  at  the  agreed  price.  De- 
fendant, BO  it  Is  allied,  refused  to  accept 


these  farther  dellTeiies;  and  plaintiff  dalms 
that  on  acooont  of  aodi  refusal  be  haa  been 
damaged  In  the  sum  of  $709.S9.  Defendant 
by  answer  and  cross-a»nplalnt  claimed  that 
the  gooda  sold  and  delivered  to  him  were  not 
up  to  sample,  and  he  prayed  for  the  return 
of  the  sum  of  83,000  paid  by  him  under  the 
contract  Relief  on  both  counts  was  prayed 
for  by  plaintiff  In  the  sum  d  $5336.23. 
Judgment,  howev^,  was  rendered  in  hla  fa- 
vor for  the  full  amount  prayed  for  In  the 
first  cause  of  action,  but  the  court  refused 
to  award  any  damages  under  the  second 
count.  Plaintiff  appeals  from  that  portion  of 
the  Judgment  denying  these  damagee. 

Upon  the  second  cause  of  action  the  trial 
court  found  that  plaintiff,  In  pursuance  of 
bis  agreement,  offered  to  deliver  the  10  pieces 
of  cloth  as  alleged,  but  that  d^endant.  In 
violation,  of  his  contract  and  without  an7 
Just  cause  or  reason,  refused  to  accept  the 
sam&  It  also  found  that  the  reaaonnble 
market  value  of  the  velour  was  only  $3  per 
yard,  and  the  broadcloth  $2.85  per  yard  at 
the  time  of  the  offer  of  delivery.  Further 
Bndlngs  are  to  the  ^ect  that  plaintiff  per^ 
formed  all  the  ccmditlcxis  of  the  agreemoit 
on  bis  part  to  be  perfonned,  and  was  at  aU 
times  ready,  able,  and  willing  to  d^ver  an 
the  merchandise  in  accordance  with  the 
agreement. 

The  court  furttaor  found,  however,  that 
plaintiff  had  not  suffered  damage  in  the 
amount  dalmed  or  in  any  other  aum  by  rear 
son  of  the  failure  and  neglect  of  the  defend- 
ant to  receive,  accept*  and  pay  for  the  gooda 
mentlcmed,  and  was  not  mtltled  to  recover 
damages  from  the  defendant  on  account 
thereof. 

[1,2]  The  findings  are  therefor  Inconsist- 
ent. We  are  unable  to  acooont  for  this  in- 
consistency; the  appeal  being  on  flie  Judgment 
roll  alone.   Under  such  circumstances,  and 

where,  as  here,  the  tin  dings  are  so  contra- 
dictory and  uncertain  as  to  leave  the  appel- 
late court  In  doubt  as  to  their  meaning,  the 
Judgment  wlU  be  reversed.  Sloes  v.  AUman, 
64  CaL  47,  80  PaC:  674. 

[3]  The  appeal  Is  directed  solely  to  that 
portion  of  the  Judgmrait  refusing  damages 
under  the  second  count  of  the  comirialnt.  The 
Judgment  on  the  first  count  will  therefore 
stand,  and  that  portion  of  the  Judgment  re- 
fusing plaintiff  the  relief  sought  under  bis 
second  count  will  be  and  the  same  Is  ber^ 
by  reversed,  and  the  cause  remanded  to  the 
court  below  to  take  evidence  and  make  a 
proper  finding  upon  tlie  QuestloQ  of  damages. 
Mayberry  v.  Whlttler,  144  OsL  322,  78  Pa& 
16;  2  HaynSb  N.  T. «  App.  p^  1MB  at  seq. 


We  con<mr: 
ARD3,  J. 


WAsnm,  p.  BaoH- 
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8CH0MAKER  V.  ROEMER  at  aL  <ClV.  8M2.) 

(Dtotrict  Court  of  Appeal,  First  District,  Dl- 
Tiaioa  1*  CalifocnU.  Sept.  10k 

f.  Appeal  and  arror  ^slim-Order  graatlng 
aew  trial  aot  appaalableh 

Appeals  ttom  ordera  granting  motiona  for 
new  trial  in  actions  audi  aa  to  quiet  title  were 
abolished  Code  Cir.  Pioc;  |  963,  aa>  amended 
by  St  1916,  p.  209. 

2.  Appeal  aad  error  «sa»870(e)— Order  grant- 
lag  aew  trial  aot  reviewable  oa  appeal  from 
Jadgneat  In  aabaeqaeal  trial. 
An  order  of  the  trial  court  vacating  a 
indgment  and  granting  a  new  trial  la  not  re- 
viewable apon  an  appeal  from  a  second  judg- 
ment rendered  and  entered  upon  tlie  retrial  of 
tbe  cause,  under  Code  Ckv.  Proc  S  ^  » 
amended  bj  St.  181B,  p.  S28. 

■ 

Appeal  from  Superior  Court,  City  and 
County  of  San  Fraadsco;  George  B.  Cro- 
tbera^  Judge. 

Action  by  Satoann  Schomaker  against  A. 
P.  Roemer  and  others.  From  Judgment  txx 
defendants,  plaintiff  appeals.  Affirmed. 

Betsner  ft  Himey.  of  San  Fnmdseo^  toe 
appelianL 

T.  W.  Hobbard  and  Hnbbaid  ft  Jtflmaon, 
an  of  San  Francisco,  for  respoodenta. 

RIOHABI>S,  J.  [t]  Tbls  la  an  appeal  by 
tbe  plaintiff  from  a  Judgmoit  In  favor  of  tbe 
d^tendanta  In  an  action  to  quiet  titl&  Tbere 
were  two  trials  of  ttala  cause.  Upon  tbe  flmt 
trial  tbereof  tbe  eonrt  on  October  10,  1016, 
rendwed  and  eatend  Its  judgment  In  the 
plaintiff's  favor,  bat  tbereafter  and  on  Janu- 
ary 2,  1917,  nmde  an  order  granting  the 
defeaidanfa  motion  for  a  new  triaL  No 
appeal  waa  or  could  have  been  taken  from 
this  order,  since  appeals  from  orders  grant- 
ing motions  for  new  trials  In  cases  of  this 
character  vtn  abcdlsbed  by  the  amendment 
of  section  9ti3  of  tbe  Code  of  CItU  Procedure 
made  In  1915  (St  1915,  pk  20).  A  retrial  was 
bad  of  tbe  cause,  at  the  ctmdnslOD  of  wbidi 
tbe  court  on  May  19,  1920^  rendered  and 
entered  tts  Judgm^t  In  favor  of  tbe  defend- 
ants. The  plaintiff  did  not  move  for  a  new 
trial,  bot  appealed  directly  from  this  Judg- 
ment, and  tbe  only  p<^nt  which  the  aiqpellaut 
urges  upon  thia  appeal  Is  Uiat  tbe  trial 
court  waa  in  error  in  making  Its  order  grant- 
ing tbe  defendant's  motion  for  a  new  trial 
aft»  the  first  Judgmeit  In  tbe  case. 


,AZ2<FBa80NB 
P.) 

[2]  It  Is  mmecessary'to  consider  Oie  merits 
of  this  contention,  since  the  order  of  tbe 
trial  court  vacating  the  drat  Judgment  and 
granting  a  new  trial  to  not  reviewable  upon 
an  appeal  from  tbe  second  Judgment  ren- 
drared  and  entwed  upon  tbe  retrial  of  tba 
eanse,  for  the  reasons  fully  set  forth  by  the 
SnjH'eme  Court  In  Its  recent  decision  ot 
Fnrlow  Pressed  Brick  Go.  v.  Balboa  U  ft 
Co.,  aoO  Paa  620,  reaiUng  in  part  as 
fbllows: 

"While  tbe  second  sentence  of  section  956, 
Code  of  CivO  Procedure,  as  amended  in  1915, 
providing  tbat  tbe  court  may,  on  an  appeal 
from  the  Jndgmoit,  review  order  on  mo- 
tion for  a  new  trial,  la  broad  enough,  con- 
sidered alone,  to  Justify  the  court  in  review- 
ing the  order  granting  the  new  trial  in  every 
ease,  we  think  it  apparent  from  the  entire 
context  and  purpose  of  section  956,  taken  in 
connection  with  the  st^eme  for  appeal  adopted 
by  the  Legialatare  in  1916,  that  it  was  not  in- 
tended tbat  any  order  granting  a  new  trial 
should  be  reviewed  onless  it  affects  the  second 
judgment'  and  where  the  entire  case  ia  tried 
dfl  novo,  the  order  granting  a  new  trial  eoold 
net  affect  the  Judgmoit,  however  moA  it  might 
affect  the  parties  to  the  action." 

No  oOier  point  b^g  unted  upon  fids 
appeal,  tbe  Judgmoit  la  afBnoed. 

We  concur;  WA8rB,P.  J.;  KBBBIOAN,J. 


SCHOMAKER  v,  ALL  PERSONS. 

(CIV.  3941.) 

(District  Gonrt  of  Appeal,  First  District,  Dl- 
visioa  1,  California.    Sept  16,  1921.) 

Appeal  from  Snperior  Court,  City  and  Coun- 
ty of  San  Frandaco;  George  B.  Cithers, 
Judge. 

Action  by  Johann  Sdiomaker  againat  AllPar- 
aona,  etc.  From  an  adverse  Judgment,  plaintiff 
appeals.  Affirmed. 

Reisner  ft  Bmer,  of  Ban  Frandseo,  for  KP' 

pellant. 

T.  W.  Hubbard  and  Hubbard  ft  Johnson,  all 

of  San  Francisco,  for  respondents. 

PER  CURIAM.  Upon  the  authority  of  Scho- 
maker V.  Roemer  et  al.,  201  Pae.  803.  this  day 
dedded  by  this  court,  the  Judgment  herein  is 
affirmed. 
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CHICAGO,  R.  t.  &  P.  RY.  CO.  v.  VAIU 

(No.  10434.) 

(Sopreme  Oonrt  of  Oklahoma.   Nor.  1.  1921.) 
(Byllabttt  Tty  the  OourtJ 

1.  Carriers  ^221— Form  of  aotlon  for  failure 
to  famish  core  held  not  Importajit. 

The  form  of  the  action  for  damages  for 
fallare  of  a  carrier  to  farnish  cars  to  a  ship- 
per of  lire  stock  la  not  important.  The  grounds 
of  the  liability  is  nnjuatifiable  omiseion  to  fur- 
nish the  cars,  and  it  is  not  material  that,  in  an 
action  for  damages  for  failnre  to  famish  care 
requeated  for  a  particular  day.  the  shipper 
predicates  UaUU^  on  breadi  of  contract  to 
fbraish  ears  on  that  day. 

2.  Carriers  «s>228(5)— In  actloi  for  falloro 
to  famish  ears,  evldenoe  held  to  show  de- 
fendsDt  ■•gllgoatly  braiobed  oofttrtot  to 
pl^itUTs  danaflou 

The  evidence  examined,  and  Aeld  to  warrant 
the  jury  in  finding  that  there  was  an  agreement 
betweui  the  shipper  and  the  local  ^ent  of  the 
carrier  to  famish  cars  to  the  dilpper  for  a  par- 
ticular day,  and  that  such  agreement  was  negli- 
gently treated,  and  that  the  carrier  was  not  ex- 
cused from  complying  with  the  same,  and  that 
the  shipper  was  damaged  as  a  result  of  the  car- 
'  rier's  failure  to  comply  with  such  agreement. 

Appeal  from  District  Court,  Oklahoma 
Oounty;  John  W.  Hayson,  Jndge. 

Action  by  O.  P.  Vail  against  the  Chicago, 
Rock  Island  ft  Pa<dSc  Ballway  Company. 
Judgment  for  the  i^aintifT,  and  the  defend- 
ant appeals.  AfSnned. 

a  a.  Blake,  Boy  St  Lewis.  W.  IL  Bleak- 
aaore,  and  R.  A.  Tolbert,  all  of  £3  Beno,  for 
[dalntUf  in  error. 

Walter  ft  Hllplrt.  (tf  Oklahcnna  City,  for 
defendant  In  ezror. 

JOHNSON,  J.  The  defendant  In  error 
herein,  plaintiff  below,  brought  an  action  In 
the  district  court  of  Oklahoma  county,  Okl., 
December  8,  1017,  against  the  Chicago.  Rock 
Island  4  Pacific  Ballway  Company,  praying 
for  damages  in  the  sum  of  $526.52  for  fall- 
ing to  furnish  care  as  requested.  In  order  to 
ship  hogs  and  cattle  from  Apache,  Okl.  to 
(niahoma  City,  OkL,  November  6,  1917. 

The  petition  in  said,  causes  rauitting  ttie 
formal  parts,  Is  as  follows: 

Tlaintilf  sUted  that  all  times  hereinafter 
mentioned  the  Chicago,  Bock  Island  ft  Pacific 
Railway  Company,  the  defendant  named  above, 
waa  and  is  a  corporation  duly  organized  and 
authorised  under  the  laws  of  the  state  of 
Oklahoma  as  a  common  carrier  for  hire,  and 
as  such  engaged  in  the  transportation  of  live 
stock  between  and  beyond  the  points  men- 
tioned. 

'*That  on  the  28th  day  of  October,  1917.  he 
ordered  three  cars  in  the  usual  manner  from 
the  local  freight  agent  of  the  defendant  at 
Apache,  OU.,  for  the  shipment  of  cattle  and 


hogs  from  Apadte,  OU.,  to  Oklahoma  City, 
Okl.,  and  to  be  loaded  out  on  the  SOth;  that  o« 
the  29tb  of  October  the  agent  told  him  that  ha 
could  not  load  before  the  31st;  that  on  the 
SOth  the  agent  said  he  would  hare  no  cars  for 
the  81st,  but  promised  and  agreed  to  famish 
him  the  three  cars  for  NoTember  2d;  no  cars 
were  famished  on  this  date;  that  after  Tarions 
other  statement,  thet  plaintllt  couM  load  out 
on  Norember  Sd,  the  agent  said  he  would  hare 
a  train  of  ears  for  the  plaintUE  for  Sunday,  No- 
rember 4th;  that  on  the  4th  of  November  the 
agent  promised  and  agreed  again  to  have  three 
cars  ready  for  the  plaintiff  to  ship  Monday, 
November  5th,  and  that,  acting  snd  relying  on 
the  promise  of  said  agent  to  furnish  said  cars, 
he  delivered  to  the  defendants  at  Apache,  OkL, 
two  carloads  of  hogs,  consisting  of  221  head, 
and  one  carload  of  cattle,  eousisting  of  36 
head  of  cattle,  aH  in  good  order  and  condition 
and  of  which  he  was  the  owner,  for  transpor- 
tation and  delivery  for  the  market  and  imme- 
diate sale  at  Oklahoma  City,  OkL,  and  coiP- 
signed  to  the  C.  M.  Keys  Commission  Company 
at  the  National  Stockyards;  thet  tiie  same 
were  to  be  transported  and  delivered  in  the 
usual  and  ordinary  time  and  manner  and  that 
the  defendants  so  received  the  same. 

"That  it  was  within  the  power  and  provincs 
of  said  defendanta  to  have  famished  said  cars 
within  the  time  as  agreed  by  their  agent  as 
aforesaid,  but  that,  on  the  contrary,  said  de- 
fendants and  their  agent  delayed  said  ship- 
ment and  wholly  and  wrongfully  failed,  refus- 
ed, and  neglected  to  furnish  said  cars  evm 
after  the  delivery  of  the  live  stock  to  their 
line  for  some  four  days  and  did  not  deliver  the 
same  to  Oklahoma  ^t?  ontil  the  9th  day  oC 
November,  1917. 

■^hat  for  reasons  aforesaid,  in  fsffiaff  to  ftir- 
nlsh  sidd  esrs  as  aforessid,  and  in  delaying 
said  sbipmeid  for  such  anusnsl  and  extraor- 
dinary time,  the  ^aintiff  was  and  is  acbially 
damaged  to  said  lugs  and  cattle  in  the  sum  s< 
$526.62. 

"That  the  usual  and  ordiaary  time  and  a  rea- 
sonable time  for  said  shipment  to  have  been 
delivered  had  the  cars  been  fandBhed  was  13 
hours. 

"Wherefore  plaintiff  prays  Judgment  against 
said  defendant  in  damages  in  the  sum  of 

62.  6  per  ceot,  interest  on  said  amount  from 
November  6,  1017,  his  costs  of  this  action, 
snd  any  further  relief  to  whi«A  he  may  be  en- 
titled under  the  law." 

The  defradant  answered  by  gaieral  denial 
and  by  admitting  the  corporate  capacity  of 
the  defendant,  and  that  it  was  on  the  dates 
mentioned  engaged  In  the  business  of  com- 
mon carrier. 

The  cause  was  tried  to  the  court  and  Jury 
on  the  28th  day  of  May,  191S,  and  resutted  in 
a  verdict  and  Judgmoit  in  the  sum  of  $^6.- 
52,  the  amount  sued  for  by  the  plaintiff. 

The  defendant  filed  timely  motion  for  a 
new  trial  aUeglng  the  usual  statutory 
grounds,  which  was  overruled  by  the  court 
and  exceptions  saved,  to  reverse  which  afore- 
said Judgment  this  proceeding  in  error  was 
commenced.   


»For  othK  casts  see  same  topto  *na  Kmr^NimSBE  to  an  Bw-Kumhsred  Dlse»ts  snd  Inisies 
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Petition  tn  enot  aspens  ab  wror  tbe  oror- 
mUng  of  tbe  defaidants*  motion  for  a  new 
trial,  which,  among  other  grounds,  Includes 
as  error  the  OTerrullng  by  the  trial  court,  at 
tbe  close  of  the  evidence,  of  the  defendants' 
motion  for  a  directed  verdict,  and  the  trial 
court  overruling  the  obJectlcHi  of  the  defend- 
ant to  Instruction  No.  4,  which  submits  a 
state  of  facts  not  supported  by  ttie  evidence. 
It  Is  desired  to  present  these  matters  under 
five  fundamental  i^teclflcatlons: 

(1)  No  contract  or  promise  to  furnish  cars. 

(2)  Failure  to  supply  cars. 

^  Corporation  Gommlasloii  orders  as  l&ws. 

(4)  Kevlsed  I^wa  of  Oklalioiiia  ISIO,  | 
788,  to  be  followed. 

(5)  Court  erred  In  giving  Instruction  No.  4. 
[1]  These  propositions  are  related  and  will 

be  considered  together.  Tbe  plaintiff  alleged 
In  bis  petlUon  that  on  the  4tb  day  of  No- 
vember, 1017,  the  agent  of  the  defoidant 
promised  and  agreed  to  have  three  cars  ready 
for  the  plaintiff  to  ship  Monday,  Noromber 
Sth,  and  tiiat,  acting  and  relying  on  the 
promise  of  the  sidd  agent  to  furnish  said 
can,  he  ddlvend  to  tbe  defaidfut  at  Apadie, 
OkL,  two  cairloads  of  hogSr  consisting  of  22X 
head,  and  one  carload  of  cattle  pmnaiartng  of 
36  bead  of  cattle,  all  In  good  order  and  con- 
dition, and  (tf  all  ftf  whMi  he  was  tin  owner, 
fin*  transportation  and  delivery  fbr  ttie  mar* 
ket  and  immediate  sale  at  Oklahoma  City, 
Okl,  and  omedgned  to  the  C.  II.  Keys  Com- 
n#8slon  Comi»n7  at  tbe  Kattonal  BtoA- 
yards ;  that  the  same  were  to  be  transpOTted 
and  delivered  In  the  usual  and  ordinary  Ume 
and  manner,  and  that  tbe  defendant  so  re- 
ceived tbe  samp;  tbat  It  was  within  the 
power  and  province  of  said  defendant  to  have 
furnished  satd  cars  within  the  time  as  agreed 
by  their  agent  as  aforesaid,  but  that,  on  tbe 
contrary,  the  said  defendant  and  tbMr  agent 
delayed  said  shipment  and  wholly  and  wrong- 
fully failed,  refused,  and  neglected  to  fur- 
nish satd  cars  after  the  delivery  of  the  live 
sto^  to  tb^  line  for  some  4  days,  and  did 
not  dellTer  th«  same  at  Ofclabnna  City,  OkL, 
nntn  thff  Otb  day  of  November,  1917;  that 
tbe  usual  and  ordinary  time  and  a  reason- 
able time  for  said  shipment  to  have  been 
dellTMed  had  the  can  been  fnndshed  was 
12  boors;  and  that,  in  falling  to  fnnilsb 
said  ears  and  in  delaying  s^  shipment  for 
smdi  nnUsoal  and  extraordinary  time,  the 
plaintifl's  actoal  damages  to  said  bogs  and 
cattle  was  tbe  sum  ot  9686.52. 

The  teattmoBy  at  the  plalnOfl  was  not  dla* 
pnted.  and  be  testlfled  that  he  had  ordered 
these  cars  several  times,  as  alleged  In  his 
petition,  over  the  tdepbcme  from  bis  resi- 
dence, seven  or  eight  miles  In  the  country 
from  Apadie,  Okl.,  and  on  Sunday  evening 
Novonber  4tb,  the  agent  promised  and  agreed 
again  to  have  three  cars  ready  tor  tbe  plain- 
tiff to  ship  Monday,  November  Sth,  and  testl- 


Hed  that  be  told  blm,  tbe  agent,  that  be,  taw 
plaintiff,  would  be  ready  to  ship  by  10  (^dodt 
Monday  without  fall,  and  the  agent  replied 
that  be  would  have  a  stock  special  that  day, 
and  would  have  cars  for  plaintiff's  shipment ; 
that  Sunday  ev^ng  about  5  o'clock  the  agait 
called  plaintiff  and  said  ttiat  he  bad  a  few 
cars  and  "wanted  to  know  bow  many  cars  I 
could  poeslUy  get  along  with,  as  few  as  I 
could,  and  I  told  him,  and  be  said,  'All  ri^t,* 
that  he  woidd  leave  me  cars,  and  I  bad  my 
cattle  out  home,  and  he  said  that  he  bad  to 
move  sixne  other  stuff,  so  I  went  ahead  and 
notified  the  people  to  get  my  stuff  ready,  and 
that  I  would  be  ready  to  ship  the  stuff  on 
Monday  by  10  cftAock  I  bad  all  the  Bto<^ 
there." 

Tbe  i^alntlff  testlfled  on  cross-examlnattm 
as  follows: 

"Q.  And  yon  say  yon  were  disappointed  be- 
cansc  yon  could  not  get  tbe  earst  A.  Tes,  aSx, 

"Q.  And  you  were  In  Apache  praettoU^  all 
day  Monday,  Wednesday,  and  Thusday?  A. 
Xes;  trying  to  get  the  cars. 

"Q.  And  it  was  your  inipresri<»i  that  yoa 
could  get  the  cars  when  you  ordered  them? 
A.  Yes;  for  I  bad  teleidioned  In  and  told  them, 
and  they  had  advised  me  that  I  could  get  the 
can,  anil  that  was  all  that  I  wanted  to  know, 
and  I  got  my  stuff  all  ready  to  ship,  and  then 
thay  informed  me  that  they  had  sent  the  ears 
out  and  I  would  have  to  wait  for  soma  can. 

Yon  bad  ordered  the  cars  over  the  tele- 
phone?  A.  Yes,  sir. 

"Q.  Yon  had  ordered  these  ears  over  the 
telephone?   A.  Yes,  sir. 

"Q.  Yon  did  not  send  in  a  written  applica- 
tion or  demand  for  the  can?  A.  No;  I  did 
not 

"Q.  Jnst  had  a  telephone  converaation  with 
the  agent  or  Mshier?  A.  I  had  a  converaatlon 
with  tiM  agent  on  Friday,  before  tite  train 
left  on  Snnday.  Mr.  Jeffeiy  didi^  want  any 
written  order;  it  was  all  right  I  have  always 
juBt  ordered  the  can  from  him  this  way,  and 
be  bad  promised  me  some  cars  on  Friday. 

"Q.  And  it  WIS  yonr  onderstandisg  that  you 
would  get  the  can  from  Mr.  Jeffery?  A.  Yes; 
and  then  when  he  said  that  he  did  not  have  the 
can  he  telephoned  to  me,  and  that  was  when 
he  found  that  he  could  not  provide  the  can  as 
promised. 

**Q.  And  did  you  tell  bim  to  get  the  cars  for 
yon  as  soon  as  possible,  yon  still  wanted  diem? 
A.  Yes,  of  course;  I  was  anxious  to  get  my 
stuff  shipped. 

"Q.  And  you  say  that  yon  had  your  stock 
there  in  tbe  pens  to  be  shipped  Monday?  A. 
Yes;  by  10  o'clock  that  morning,  and  they 
never  left  until  Wednesday,  and  did  not  anlre 
in  Oklahoma  City  nntU  the  9th." 

The  deftndantfs  agoit  at  Apadie  did  not 
deny  tills  testimony  of  the  lAaintlff  ftirtber 
than  to  say  that  be  did  not  remember  an 
that  was  said. 

The  plaintiff  further  testified  that  he  bad 
lived  at  his  present  location  west  of  Apache 
and  been  engaged  in  farming  and  &hiK>liiC 
stock  for  seven  or  eight  years,  making  ship- 


Digitized  by 


800 


201  PAOIFIO  BBPOBTOB 


ments  during  the  last  five  or  six  yean  on  an 
aTorage  of  six  sbiiments  a  month,  and  dur- 
ing that  time  the  testlntoiv  showed  that  Mr. 
Jeffery  bad  been  agoit  of  the  defendant  at 
Apadie,  and  that  the  ^aintilF  ordered  cars 
far  his  shipments  of  lire  atodc  by  teie^one, 
and  that  the  agent  or  defmdant^s  caahiw 
■would  make  a  memfvandum  of  the  orders  for 
cars  on  the  blanks  of  the  ccmpany,  giving 
them  a  serial  nnmbert  and  tiiat  the  numb» 
for  thlB  shipment  was  25,  and  was  made  in 
the  first  eonv^satim  over  the  phone  on  Oc- 
tober 28. 

Ur.  Jeffwy,  the  agent,  testified  concerning 
this  ordw,  as  follows  (cross-examination): 

"Q.  I  beUeve  yon  said,  Mr.  Jeffery,  the  first 
conversatioii  you  had  with  Vail  about  the  ears 
in  this  particular  Bhipment  was  October  28th  7 
A.  Gasliier.  He  phoned  the  Order  to  the  cash- 
ier. 

"Q.  For  how  many  can?   A.  Three  can. 

"Q.  And  your  custom  fs  to  make  a  written 
memorandum  of  those  orders?  To  the  best 
of  your  recollection,  what  was  that  order?  A. 
Two  cars  for  hogs  and  one  for  cattle. 

"Q.  And  for  what  day?   A.  For  the  81st. 

"Q*  And  wliat  word  did  yon  give  him  on  ttiis 
order?  A.  I  was  not  talking  with  him.  The 
cashier  received  the  order. 

"Q.  What  answer  was  given  him  on  tUa  or- 
der of  October  28tb  as  to  your  ability  to  fur- 
nish cars  for  November  2d?  A.  That  we  did 
not  know  whether  we  could  furnish  the  cars  or 
not  and  not  to  bring  the  stock  in  until  we 
found  out  whether  we  could  get  the  cars. 

"Q.  Is  it  the  usual  custom  here  to  order 
cars  by  written  order  or  by  phone?  A.  By 
phone. 

"Q.  How  long  have  yon  been  acquainted  with 
Mr.  Vafl?   A.  About  13  or  12  years. 

"Q.  He  has  shipped  other  stock  during  that 
period  other  than  this  ehrpment?    A.  Tes,  sir. 

"Q.  Can  you  give  a  reasonable  estimate  of 
atwut  how  much?  A.  The  past  8  or  4  years 
probably  averaged  four  or  five  ears  per  month. 

"Q.  Do  you  remember  what  day  of  the  week 
November  the  2d  was  on?  A.  November  2d 
was  Friday. 

"Q.  When  did  ym  next  bear  from  Mr.  VaU 
in  regard  to  ordering  cars  for  this  shipment? 
A..  The  next  I  remember  of  was  on  Friday 
afternoon. 

"Q.  Between  November  2d  and  November 
8th  did  you  have  any  stot^  cars  at  the  station 
from  November  2d  to  November  8th?  A.  Yes, 
sir. 

**Q.  How  many?    A.  Six. 

"Q.  At  what  time,  those  ears  after  Noven^Mr 
2d,  or  any  part  of  them?  A.  The  evening  of 
November  4th. 

"Q.  Did  yon  notify  Mr.  Van  that  tiiese  cars 
were  here?   A.  No, 

**Q.  Yoa  had  no  conversation  vrtth  him  re- 
garding these  six  cars?  A.  Not  these  six  that 
I  remember  of. 

"Q.  When  did  you  next  hear  from  him  after 
November  2d  in  regard  to  tiiia  shipment?  A. 
On  November  4th  I  called  him  up  and  told  him 
tiiat  we  were  going  to  ran  a  stock  extra  that 
day  and  could  handle  all  the  stock  that  was 


"Q.  What  did  he  say?    A.  Be  ssld  It  «u 

impossible  for  him  to  get  this  stock  in  on 
such  short  notice  and  would  have  three  cars 
ready  to  ship  Monday. 

"Q.  And  what  did  yon  say  in  response  to 
that?   A.  I  do  not  remember. 

"Q.  Do  yon  remember  whether  yoa  said, 
'an  right,'  or  not?   A.  No.  air. 

**Q.  Do  yon  remember  whether  yoa  said 
anything?   A.  No,  sir;  I  don't. 

"Q.  When  did  you  next  hear  from  Mr.  Tail? 
A.  I  talked  to  him  some  time  Sunday  evening. 

*'Q.  What  did  yon  say?  A.  That  was  Son- 
day  evening.    I  don't  remember. 

"Q.  Well,  do  you  remember  whether  the  con- 
versation was  anythug  aboat  the  cars  or  not? 
A.  Yes.  sir;  it  was  about  the  cara. 

"Q.  Do  yoa  remember  whether  he  said  he 
would  have  his  stock  in  Monday,  the  next  day? 
A.  No,  sir. 

"Q.  This  conversation  was  over  the  phone  al- 
so?  A.  Yea,  sir. 

"Q.  Do  you  remember  whether  Mr.  Vail  said 
he  would  order  the  stock  sent  In,  or  winds  to 
that  effect?   A.  No,  air. 

"Q.  Do  you  remember  whether  he  said  that 
he  would  have  four  cars  of  stuff,  but  that  he 
would  leave  one  car  at  home  and  bring  tiiree? 
A.  No,  sir. 

"Q.  After  the  Sunday  evening  coorersstlon, 
when  did  you  next  hear  from  or  see  Mr.  TallT 
A.  On  Monday,  about  noon,  I  think. 

''Q.  And  where  was  that?  A.  I  think  he 
came  in  the  depot  to  see  about  the  cars. 

"Q.  Do  you  know  whether  or  not  yoa  had 
his  cars  here?    A.  I  think  so. 

"Q.  And  what  did  yon  teU  him?  A.  Had  no 
cars. 

"Q.  What  reaaon.  If  any,  dd  yon  give  for  not 
havtog  any?  A.  DM  not  give  hfan  any.  •  •  * 

"Q.  What  became  of  the  idx  cars  that  y«a 
Imd  on  hand  Sunday  evening?  A.  They  were 
loaded  that  night 

"Q.  By  what  parties?  A.  I  cannot  teeaD 
their  names.   I  can  look  it  up. 

'"Q.  I  wish  you  would  please  look  at  your 
records  and  get  those  names.  A.  W.  T.  Spsrka, 
one  esr  for  Wichita;  O.  J.  Laughlin,  one  car 
Oklahoma  Gi^,  November  4th:  Mays  A  Buma, 
one  car,  Oklahoma  City,  November  4th;  Clyde 
Merriman,  three  ears,  Oklahoma  OUjt  Novem- 
ber 4th. 

"Q.  About  what  time  of  the  day  was  tte 

Sparks  ear  loaded?   A.  11:45  p.  m. 

**Q,  And  the  Langhlin  car?   A.  11:45  p.  m. 

"Q.  And  the  Mays  &  Bums  car?  A.  11:46 
p.  m. 

"Q.  Clyde  Merriman's  three  cars?   A.  11:60 

p.  m. 

"Q.  A  part  of  those  cars  were  cara  intended 
tor  Mr.  Tail's  shipment,  were  they  not?  A. 
These  were  brought  in  on  the  order  of  the 
stod  extra  that  day,  bat  I  did  not  pay  any  atr 
tention  to  their  orders  l»cause  we  had  or- 
ders to  get  them  hb-would  handle  all  the  stocik. 

**Q.  Where  did  you  get  these  orders  fn»7 
A.  From  the  dispatcher's  office  at  El  Reno. 

"Q.  Then  your  instructions  that  day  were  to 
tUsregard  these  numerically  numbered  orders? 
A  They  did  not  tell  ms  about  that,  but  I  di± 

"Q.  You  have  testified  that  Mr.  TaU'a  order 
was  No.  267   A.  Yes,  sir. 

"Q.  Di  rslatlMi  to  that  snndnr*  what  mM 
the  nnmbers  ol  tita  ordsts  U  Bfforksi  '■■*g*'l*ii. 


Digitized  by 


OkL) 


OHZOAOO.  B.  I.  A  P.  BT.  CO.  T.  VAUj 
<S01  P.) 


807 


Maji  ft  Bnma*  and  CSrda  MenlraaiiT  A. 
LftnghUn'B  order  was  28.   Mars  &  Bom  and 

Sparks,  they  did  not  have  any  orders  of  tiieir 
own.   They  bought  the  cattle  and  were  on  or 
der  No.  23,  by  H.  L.  Johnson  and  0.  B.  Tfaomp- 
BOn,  No.  23.  and  No.  26.   •    •  • 

**Q.  What  did  Mr.  YaU  do,  if  you  know,  with 
his  cattle  after  their  arrival  prior  to  the  time 
they  vere  shipped  ont  on  November  8th?  A. 
He  fed  and  took  care  of  them;  fed  and  watered 
them. 

"Q,  Did  he  bold  them  here  at  the  stock- 
yards? A.  Tes,  sir. 

**Q.  Was  be  here  personally  taUnff  care  of 
them?  A.  Tes;  I  tUnk  be  wss  here  ereiy 
day. 

"Q.  Bzbibit  No.  2  (dated  Apache,  11/23. 
9:25  a.  nu),  your  telegram  to  the  dispatcher  at 
El  Reno  in  which  you  say:  HrViU  have  1  hogs 
and  two  cattle  for  stock  spedal  today.  O.  P. 
Van  advises  impossible  to  get  lus  stock  here  on 
so  short  notice,  bat  will  bxn  three  stock  in 
pens  by  noon  to-morrow  and  ready  to  load.* 
X>id  yon  send  that  tdegramf  A.  Tee,  idr. 

"Q.  Did  yoo  rective  a  response  to  it?  A. 
No.  sir. 

"Q.  Did  yon  notify  Bfr.  Tail  that  yon  were 
doing  this?    A.  No,  sir. 

"Q.  Did  yon  tell  him  anytliing  abont  any 
ordere  that  yoo  had  from  yonr  superiors  that 
he  would  not  be  able  to  get  these  ears  he  bad 
ordered  for  Sondsy,  as  yon  say,  for  the  follow- 
ing  Monday  mombic?   A.  No,  sir. 

"Q.  In  Exhibit  No.  3,  which  purports  to  be  a 
telegram  from  tlie  dispatcher  to  yourself,  dat- 
ed EI  Reno,  November  6,  8:50  p.  m.,  which 
says:  'Ordering  your  9  stk  ears  on  761  in  a. 
m.  See  shippers  load  promptly.  Advise  if  can- 
not oao  at  once  so  car  take  to  points  where 
bsdly  needed.'  Yon  say  yoo  received  that  tele- 
gram at  that  time?  A.  Yes,  sir. 

"Q.  Was  that  before  or  after  Mr.  Vail  bad 
his  stock  here  in  the  pens?  A.  That  was 
after. 

"Q.  Was  ha  ready  to  load  at  that  time?  A. 
Yea,  Mr.** 


The  plaintiff  testified  as  to  the  expense 
Incurred  by  him  for  feed  for  the  stock  while 
la  the  pens  at  A[>ache,  and  as  to  the  shrink- 
age In  weights  the  stock  showing  that 
the  same  were  weighed  at  Apache,  and  also 
whrai  sold  in  Oklahoma  City,  and  as  to  the 
price  the  same  was  sold  for,  leaving  It  an 
easy  matt^  for  the  Jury  to  flgnre  and  cast 
up  the  amount  of  damage.  However,  it  is 
not  daimed  that  the  award  of  the  Jury  was 
aeesslTe  In  case  the  defendant  waa  at  all 
liabla 

TbA  detesadantt*  defense  waa  Tipoax  the 
then?  that  there  was  no  liabUlty  of  the  de- 
fendant tdiowu;  that  no  contract  to  furnish 
cars  was  proven,  and  no  ne^gom  of  delay 
in  furnishing  cars  was  proven. 

The  defbndant  otEered  ouite  a  mass  of  tes- 
timony gob^  to  Qie  Questton  of  a  goieral 
shortage  of  ears  throtighoat  the  country  dur- 
ing the  year  1917,  ai^  the  demands  made  up* 
on  the  defmdant  for  cua  by  the  govemntent 


of  the  United  States,  and  Its  effort  to  com^ 
with  such  demands,  and  ni^ng,  therefore, 
that  under  the  drcnmstances  ot  this  case  the 
defendant  was  not  negligent;  also  ordeta 
of  the  Corporation  Commission  of  this  state 
defining  what  was  a  reasonable  time  in 
which  to  furnish  cars,  and  arguing  that,  dis- 
regarding the  manner  In  which  the  plaintiff 
ordered  the  cars,  the  testimony  of  both  par- 
ties is  that  the  cars  were  placed  within  the 
time  fixed  by  the  Ctnporatlon  Commission. 

We  cannot  agree  with  defmdant's  conten- 
tion thus  made  that  the  same  constituted  a 
defense  to  the  plalntifTs  cause  of  action  In 
the  drcnmstances  shown  by  the  record.  Had 
the  defendant  company  stood  upon  Its  rl^ts 
in  the  dreumstances  i^own  by  Its  testimony 
and  dedlued  ttn,  agree  to  furnish  cars  except 
on  a  written  order  made  therefor  by  the 
shipper,  and. at  an  earlier  date  than  that 
fixed  by  order  of  the  Corporation  Commis- 
alon  deflnlng  a  reasonable  dm^  quite  a  dU- 
ferent  altaatlon  wonld  have  been  preaonted, 
and  donbtlen  this  rnilt  would  not  have  been 
here  for  determination  by  this  court 

It  la  ai^roit  from  the  record  hereinbefore 
red  ted  that  the  plalntifTs  cause  of  action  is 
based  upon  an  agreement  of  the  defendant's 
aguit  made  In  the  customary  way,  he  making 
such  agreement  to  furnish  a  definite  number 
of  cars  at  a  apedfied  time,  charging  a  failure 
on  the  defendant  to  comply  with  such  agree- 
ment, and  that  the  plaintiff  suffered  detri- 
ment on  account  of  such  breach. 

[2]  We  think  the  testimony  was  amply  sof- 
fldent  to  take  the  qoestion  of  the  all^^ 
breach  of  the  agreement  to  the  Jury,  and 
was  also  suflldent  to  support  the  findings  of 
the  Jury  as  to  the  amount  of  damages  that 
the  plaintiff  suffered  as  a  result  of  the  breach 
of  such  agreement  by  the  defendant  There- 
fore the  defendant's  demurrer  to  tlie  evidence 
was  properly  overruled  by  the  trial  court. 

The  defendant  complains  of  the  fourth 
paragraph  of  the  court's  Instructions  to  the 
Jury.  We  have  carefully  examined  the  In- 
structlona,  and  find  that  the  same  show  a 
fair  and  reasonable  statement  of  the  law  ap- 
plicable to  the  facts  of  this  case,  and  that 
this  contuitioa  of  the  defendant  is  without 
merit 

It  has  been  the  universal  holding  of  this 
court  that,  where  there  is  any  testimony  rea- 
sonaUy  tending  to  siq^rt  the  verdict  of  ttfe 
jury  In  audi  drevmstances,  the  same  will  not 
be  disturbed  by  thin  court  on  appeal.  Ann- 
strong,  etOt  Oa.  V.  Grum^  25  OkL  402,  lOS 
Pac.  866;  HcKennon  v.  PraitecoBt,  8  OkL 
U7,  06  Pac.  868;  Utswmil,  Kan.  &  Teix.  By. 
Oo.  T.  Shq>herd,  20  OkL  6ae.  80  Paa  244; 
Glu>ctaw,  OkL  ft  Onlf  Ry.  Co.  v.  Burgess,  21 
OkL  608,  87  Pac;  271;  6t  Western  Mfg.  Co. 
V.  Dnvldaon  M.  ft  BL  Co..  26  OkL  626.  UO  Paa 
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1008;  IfcOoy  t.  Woalka.  TO  OlO.  8,  180  Pac 
007. 

Tb»  Saigakmt  of  the  trial  court  Is  afflrmed. 

HABBISON,  C.  J.,  and  KAJStB,  ^aSLBSE, 
and  VWSAMBR,  33.,  cracur. 


MISSOURI,  K.  &  T.  RY.  CO.  et  al.  V.  04TY 
OF  EUFAULA  at  al.   (Na.  12263.) 

(Sapram«  Oonrt  of  OUshoma.  Nor.  1«  1921.) 

(Bvllainu  hv  th»  OourtJ 

1.  Municipal  corporations  «s>425(2,  3)— Rail- 
way right  of  way  and  station  arounds  grant- 
ed by  Congross  are  sobjeot  to  assessment  for 
street  Improvement. 

The  tight  of  way  and  station  grounds  of  a 
railway  company  in  Oklahoma,  which  were 
granted  t>y  Goi^esa,  are  subiect  to  special 
aaaeaBments  for  betterments  for  a  atreet  im- 
provement 

2.  Manleipal  oonioratlofls  «3>425(3),  S36~ 
Railway  right  of  way,  aot  laeliM  betwsM 
rails  and  tracks,  held  llabla  far  apeoW  atreet 

Improvement  assessments. 

That  portion  of  a  railway  tight  of  way 
and  station  grounds  not  included  between  the 
raOs  and  tracks  of  the  railroad  and  for  two 
feet  on  the  outside  of  Buch  rails  and  tracks 
la  UaUe  for  a  epecial  asaesiment  for  a  street 
Improvement,  where  set  forth  in  proper  quar- 
ter Uock  fistriets,  and  the  premises  assessed 
were  those  quarter  blocks  thereon  detignated 
as  abutting  on  that  iMrtion  of  the  street  which 
was  improTed;  mere  insuffident  description  or 
other  IrregoUuitieB  In  a  proceeding  for  a  spe- 
dal  asaeSBment  for  a  street  improTement,  would 
not  entitle  such  abutting  owner  to  have  the 
aasesBment  declared  void,  but  its  rights  under 
the  statute  of  Oklahoma  would,  at  most,  be 
Umited  to  having  a  reassessment  made  con- 
forming to  the  statutory  reguiationa. 

8.  Reoord  held  to  show  no  reversible  error. 

Becord  examined,  and  held  that  there  is  no 
reversible  error  in  the  record,  and  the  Judg- 
ment of  the  trial  court  Is  affirmed. 

Ai>peal  from  District  Coart,  Mdntoah  Coun- 
ty ;  Harre  U  U edtcHi,  J-aOgB. 

Acttm  by  tbe  Missouri,  Kansas  &  Texaa 
Itallway  Company  and  anotlier  against  the 
City  of  Eufaula  and  others.  Temporary  In- 
lunction  denied,  demurrer  to  petition  sus- 
tained, and  the  plaintiffs  appeaL  Afflrmed. 

M.  D.  Green  and  H.  !<.  Smith,  both  of 
Muskogee,  for  plaintiffs  in  error. 

E.  C.  Hopper,  Jr.,  of  EuCaula,  Baud<d^, 
Haver  &  Shirk  and  H.  M.  Gray,  all  of  Tulsa, 
for  defendants  Id  «Tor. 

JOHNSON,  J.  This  IB  an  appeal  from  the 
district  court  of  Mcintosh  couo^.  This  was 


an  action  commeaced  by  the  Mlasonrl,  Kansas 
&  Texas  Baflway  Company  to  ivevent  the  ctty 
of  Bufanla  from  enforcing  certain  parl^B  a» 
Bessments  and  firom  Issuing  paving  bonds 
therefor.  A  temporary  Injunctioo  was  de- 
nied, and  defendant's  demurrer  to  plaintiffs' 
p6titl<m  was  sustained,  to  jrvradw  wUcb 
Judgment  this  proceeding  In  ern»  was  ood- 
menced. 

Tba  record  discloses  Qiat  the  city  of  Bu- 
faxOa.  was  engaged  in  paving  certain  streets 
whldi  crossed  the  Katy  right  of  way  at  right 
angles.  The  right  of  way  was  500  feet  wide 
and  2,000  feet  long.  The  company  uses  for 
tracks,  including  2  feet  on  the  outside  of 
the  outside  tiac^B,  but  128  feet  of  this  600 
feet  of  right  of  way  in  the  center  th^eof, 
leaving  372  feet  for  other  uses,  city 
proceeded  in  the  regular  way  under  the  stat- 
utes, the  city  having  no  barter  form  of 
govemmoit,  and  when  It  came  to  letting  the 
contract  it  indoded  all  the  work,  both  within 
and  without  the  railroad  tracks  and  the  2- 
foot  strip  on  each  side  thereof.  Thereafter, 
an  assessing  ordinance  was  passed  in  wbit^ 
the  abutting  railroad  land  within  proper 
quarter  blocks  was  all  assessed,  but  that 
between  the  trades  and  2  feet  on  eacb  aide 
thereof  was  aeparately  assessed  from  tliat 
outside  such  limits.  Thereaft»  Vbe  dty 
adopted  Its  bond  resiAution,  wUdi  did  not 
include  the  o^penae  of  paving  between  the 
tracks  and  2  feet  on  each  aide  thereof,  but 
did  include'the  expense  of  paving  assessed  to 
the  remainder  of  the  railroad  property.  At 
this  time  the  Katy  brought  this  Injimctlon 
suit  to  restrain  the  city  tram  taking  any 
steps  to  collect  the  asseesm^ts  and  from 
issuing  ths  bonds.  Nelthtf  at  the  time  of  the 
commencement  of  the  suit  or  since  has  there 
t>een  any  paving  between  the  tracks.  This 
is  admitted  in  the  record,  and  was  also  ad- 
mitted In  the  oral  argument  of  the  case. 

[1-3]  The  railroad  company  admits  that  It 
may  be  required  to  pave  the  128  feet  used  for' 
Its  tracks  as  aforesaid,  bat  Inststa  that  It 
cannot  be  assessed  for  such  paving,  but  Its 
main  contention  Is  that  the  r^naind^  of  the 
rlc^t  of  way,  the  872  feet,  cannot  be  assessed 
at  an. 

The  qteclflcatlws  of  error  aigoed  In  the 
brief  of  its  counsel  are  as  follows: 

"(1)  The  trial  court  erred  in  finding  that 
plaintiffs  in  error's  motion  for  a  temporary 
injunction  should  be  denied,  and  refaafaig  to 
grant  them  a  temporary  injunction. 

"(2)  The  trial  court  erred  In  finding  that 
defendants  in  error's  demurrer  to  plaintiffs 
In  error's  petition  should  be  sustained,  and  in 
Bustidning  said  demurrer. 

"(3)  The  court  erred  In  making  and  ren- 
dering its  order  and  judgment  denying  plaintiffs 
in  error  a  temporary  injunction,  and  sostaining 
defendants  In  erroc^s  derottrrert  and  entering 


»rer  otb«r  ca»w  m  same  toplo  and  KBT-MUHBBR  In  all  Kay-Numbarad  Dlswta  and  Iim1«mb 
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jBdsmant  diimlssliig  the  cue  «t  plalntiA  In 
•Ror'e  coite." 

The  only  two  propositions  argned  is  coun- 
aO.  tor  plaintiff  In  tb^r  Mf£  are  as  follows: 

*^e  oontraet  wUdi  was  led  hr  defendants 
In  error  for  pavins  between  the  railway  tracks 
and  the  awesaments  for  tiie  estimated  coats 
thereof,  are  Toid^  and  the  paving  bonds  are 
Toid. 

"All  the  assessments  against  the  railway  com- 
pany and  its  station  grounds  for  pavliv  that 
part  of  the  streete  outride  of  the  raUway  traeka 
are  Told,  and  the  bonds  isanod  thecafor  are  also 

TOW." 

These  propositions  are  closely  related  and 
will  be  considered  together.  Concerning  theee 
propoeitlona,  counsel  for  plaintiff  say  in  their 
brief: 

"The  evidence  Introduced  in  support  of  plain- 
tiffs in  error's  application  for  a  temporary  In- 
innction  to  enjoin  the  defendants  in  error 
from  coUecting  the  paving  assessments  Involved 
in  this  suit  has  heretofore  been  set  ont  fnlly 
In  this  brief,  and  consisted  of  the  plaintiffs' 
verified  petition  and  the  various  resolutions, 
ordinances,  and  other  docnments  referred  to. 
The  allegations  of  fact  in  the  verified  petition, 
which  are  admitted  by  the  demurrer  filed  on 
behalf  of  defendants,  and  the  other  evidence  in- 
troduced, show  tliat  the  railway  company  ac- 
quired its  rii^t  of  wa7  and  station  grounds 
through  Bnfaula  under  eongreaslonal  land 
grant,  and  that  the  same  is  necessary  for  its 
uses  in  conducting  the  business  of  a  common 
carrier  in  interstate  end  Intrastate  commerce; 
that  these  station  grounds  where  they  are 
crossed  at  right  angles  by  High  street  and  Mc- 
Ehiley  avenue,  which  are  being  paved,  are 
COO  feet  in  width,  and  there  are  four  railroad 
trades  traversing  same  within  100  feet  of  eadi 
other,  and  tiut  it  is  almost  200  feet  from  the 
outside  track  to  the  outer  edge  of  the  statimi 
grounds  on  both  the  east  and  west  rides  thereof, 
all  as  more  fuUy  shown  on  the  blueprint  map; 
that  on  January  22,  1919,  defendants  passed  a 
resolution  deriaring  the  necessity  for  the  paving 
of  High  street  and  McKlnley  avenue,  includ- 
ing that  itart  of  same  crossii^  said  station 
gronnds  and  railway  tracks;  that  on  June  28, 
1919,  they  passed  a  further  resolntiou  look- 
ing to  tUa  Improvement;  that  on  June  24, 
1919,  the  defendants  advertised  for  bids  for 
letting  the  contracts  for  sidd  paving,  including 
that  part  of  High  street  and  HcKtnley  avenue 
across  said  station  gronnds  end  between  the 
tra<4:8,  and  on  July  &,  1919,  tiiey  let  tbe  con- 
tract for  said  paving  to  Comstock  &  Hanson. 
The  contract  provided,  among  other  things, 
that  the  contractors  were  to  be  paid  in  street 
improvement  bonds,  and  the  defendants  there- 
by agreed  to  take  the  necessary  action  to  have 
such  bonds  issued  and  delivered  to  the  con- 
tractors upon  tiie  completion  and  the  accept- 
ance of  the  work,  and  to  take  sneh  action  as 
would  fadlitate  the  «^ecdon  of  the  aasess- 
nenta  levied  In  payment  of  the  paving. 

"Thereafter  the  defendants  undertook  to  have 
tbe  appraisers  appraise  the  benefits  of  said 
paving  to  the  abutting  property,  includiDg  the 
said  station  gronnds,  and  on  February  8,  1921, 
they  passed  Ordinance  No.  21,  by  whldi  tiier 


undertook  and  attempted  to  assess  both  the 
abutting  property  and  the  ownera  thereof,  in- 
cluding the  plaintiff  railway  company  and  its 
station  grounds,  with  the  cost  of  said  paving, 
and  provided  for  the  time  and  manner  of  pay- 
ment thereof  and  the  interest  to  be  charged, 
and  for  the  issuance  of  bonds  to  cover  assess- 
ment not  paid." 

Counsel  then  dte  chapter  10,  art  12,  fil 
608  to  646,  R.  r*  1910,  being  the  statutes 
regulating  paving  and  Improving  streets,  and 
levying  assessments  to  pay  for  the  same,  and 
ooansel  take  the  position  that  because  the 
statutes  impose  tqion  the  railway  the  duty 
of  paving  between  tbe  rails  and  two  feet  on 
eaiA  side,  the  remainder  tbe  right  of  way, 
r^rdless  of  area  or  of  use,  is  not  subject 
to*  assessmoit  Thc^  base  this  contentUm  up* 
on  sectiCMi  611  oC  tbe  statute  nqpta»  vbidi 
Is  as  fbllowa: 

"And  where  any  steam  railroad  company  shall 
eross  with  any  atreet  that  is  lieing  or  has 
been  paved,  the  dty  conndl  may  require  snch 
railway  company  to  pave  so  much  of  said  street 
as  may  be  occupied  by  its  track  -or  tracks  and 
two  feet  on  each  side,  and  when  more  than 
one  track  crosses  such  street  within  a  distance 
of  one  hundred  feet,  meaflurlng  from  inside 
rail  to  outside  rail,  said  railway  company  shall 
grade,  gutter,  drain,  curb,  pave  or  improve 
between  Its  said  tracks  in  the  same  manner 
as  the  dty  may  be  Improving  or  has  improved 
the  other  portion  of  said  street.** 

^ey  also  set  out  section  619,  which  govern 
the  manner  of  making  assessments,  and  sec- 
tion 635,  governing  the  Issuance  of  bonds, 
but  sa7  In  th^  brief: 

"The  last-Quoted  general  prorlsloBS  (rf  the 
paving  law  do  not  apply,  however,  to  the  mat- 
ters DOW  presented  to  tbe  court  herein,  be- 
cause the  other  and  spedel  provisions  of  the 
law  fully  cover  the  matter" 

— taking  the  position  that  the  last-quoted 
provisions  have  no  reference  to  the  balance 
of  the  rl^t  of  way  property  involved  here- 
in. With  this  contention  of  counsel  we  can- 
not agree.  This  precise  question  has  been 
decided  both  by  this  court  and  the  Supreme 
Court  of  the  United  States  clearly  the  other 
way,  by  this  court  in  the  case  of  M.,  K.  &  T. 
By.  Co.  T.  City  of  Tulsa,  45  Ol£l.  382,  145 
Pac.  89S.  In  that  case,  In  construing  section 
6  of  the  charter  of  tbe  dty  of  Tulsa,  the  pro- 
visloQB  of  which  are  substantially  the  same 
OS  those  of  the  statute  quoted  supra,  thla 
ooort,  In  paragraph  2  of  tbe  syllabus,  stated: 

"Section  6  of  the  charter  of  the  dty  of  Tolsa 
provides:  'After  ezdndfng  tiie  cost  of  making 
any  improvement  between  and  2  feet  on  eadi 
side  of  tbe  track  and  rails  of  railroada.  •  *  • 
and  tbe  entire  cost  of  any  improvements  cross- 
ing the  right  of  way  of  any  railroad,  whidi 
costs  are  to  be  •  •  •  paid  by  the  owners 
of  such  railroads,  •  •  •  the  dty  •  •  • 
sliaU  have  the  power  to  assess  tbe  whole  cost 
at  construction,  •  •  •  against  the  owners 
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ct  the  propeitr  abntUng  upon  the  street 
*  *  *  upon  whidi  such  ImproTemeBts  are  to 
be  eonatnicted,  and  who  are  ipedaUy  benefited 
tbereby.  •  •  • '  Assnmfaig  that  certain  lota 
owned  hy  the  railroad  company  and  wtthln  its 
right  of  -way  are  within  the  taxfaig  district  and 
are  benefited  b;  the  improvement,  held,'  that 
the  (MHDpany  are  the  'owners  of  the  property 
abnttine  upon  the  street*  improved,  within  the 
meaning  of  the  charter.** 

The  Snprrane  Court  of  the  United  Stetes,  In 
Uie  case  of  Choctaw,  OU.  ft  Golf  Ry.  Co.  et 
aL  V.  B.  W.  Mackey,  as  Go.  Treas.  of  Hnghes 
Ooanty.  OkL,  and  the  (Xty  of  HoldaiviUe, 

OU.  et  aL,  2S6  U.  8.  ,  41  Sup.  Ct  682,  66 

Lk  Ed.  639,  In  paragrapha  2  and  8  of  the 
syllabus,  stated: 

"2.  The  right  of  way  and  station  gronnds  of 
a  railroad  in  Oklahoma,  which  were  granted  by 
Congresa,  and  which,  throagh  leasing,  have 
become  an  integral  part  of  throagh  lines  of  a 
great  railroad  system,  are  not  exempt  from 
special  assessment  for  a  local  improvement  on 
the  theory  that,  because  among  the  puUic 
served  by  the  raUroad  are  some  minea  on  land 
leased  from  the  Cboi^w  Nation,  aach  railroad 
is  an  instrumentality  of  the  federal  government 

"8.  A  railroad  right  Of  way  and  station 
grounds  In  Oklahoma  are  soffidently  identified 
in  a  proceeding  for  a  special  assessment  for 
a  street  improvement  to  satisfy  dne  process  of 
law,  where,  the  premises  not  having  been  plat- 
ted, the  mayor  and  common  council  adopted 
a  map  of  the  city  engineer  on  which  the  right 
of  way  and  statitHt  groonds  were  set  forth  in 
proper  quarter  block  districta,  and  the  prem- 
ises assessed  were  those  qnarter  blocks  here- 
on designated  as  abutting  on  that  portion  of 
the  atreet  which  waa  Improved,  and  the  des- 
ignation was  dear,  although,  B<»ne  time  after 
the  pasBBge  of  the  ordinance  providing  for  the 
assessment,  Uiis  map  was  inadvertently  remov- 
ed from  the  city  files,  the  railroad  companies 
having  fuD  knowledge  of  the  proceedings  re- 
lating to  the  assessment,  and  of  the  commence- 
ment, progress,  and  completion  of  the  Improve- 
ment, and  there  being  no  snggestioo  that  they 
were  injured  or  misled  by  the  temporary  ab- 
sence of  the  map  from  the  dty  files." 

Also,  see  Okl.  Ry.  Co.  v.  Sevems  Paving 
Co.  et  aL,  170  Paa  216,  10  A.  L.  R,  167. 

As  hereinbefore  stated,  as  to  the  space  be- 
tween the  tracks,  while  tlie  same  was  In- 
truded In  the  contract,  it  Is  admitted  that 
neither  the  dty  nor  the  contractor  has  aa* 
BDmed  to  act  thereunder,  and  the  same  has 
not  been  paved.  Howerer,  the  record  dls- 
doaefl  Out  Che  railway  company  was  noti- 
fied to  pave  after  the  contract  was  let  Coo- 
cening  this  matter,  omuuel  for  defendants 
M7  In  tbelr  biM: 


*fI1ie  plidntiff  also  complains  that  Uie  as- 
sessment was  void,  and  hence  the  bonds  wiD  be 
void  becanae  the  asaessmenta  wwe  not  naSj 
against  the  varions  items  of  property,  but  alao 
personally  against  the  varions  proper^  owners. 
l%e  dty  of  Enfaula  is  governed  by  the  state 
law  as  to  paving,  and  not  by  diarter  iH-ovisIons, 
and  we  do  not  contend  that  a  personal  liabil- 
ity assessment  can  be  made.  We  admit  also 
that  the  assessments  In  the  instant  case  may 
be  interpreted  to  impose  a  personal  Ualnlity 
on  the  property  owners.  If  it  does,  then  this 
part  of  the  assessment  is  dearly  a  aaOity. 
But  tJiis  does  not  give  merit  to  |daiiitiff*s  eon* 
tention.  The  assessment  against  t3ie  ranroada 
—except  that  for  paving  between  tbe  traAe— 
is  also  against  spedfle  quarter  Uocfc  tracts  of 
land.  •  •  • 

"It  is  obvious  that  the  attempt  to  Impose  a 
personal  liability  is  void,  if  the  assessing  ot* 
dinance  Is  to  be  construed  as  such  an  attempt 
This  is  apparent  from  tbe  ordinance  itself. 
Bach  portion  of  the  ordinance  is  a  nullity  as  a 
matter  of  law.  Bat  It  can  be  exdnded  and  a 
vaBd  assessing  ordtnanee  atfil  remain.  Tbim 
part  of  the  ordinance  certainly  does  not  tend 
to  dond  plaintiff's  title,  and  as  the  petiti<Hi 
does  not  allege  that  the  dty  is  attempting  or 
threstening  to  enforce  the  assessments  aa  per- 
sonal obligations,  then  the  petition  dearly  does 
not  state  a  cause  of  action  arising  from  the 
personal  assessment  Moreover,  as  there  is 
no  legal  procednre  by  whicfa  the  assessment 
conld  be  enforced  aa  a  personal  obligation.  It 
seems  Impossible  to  conceive  how  a  canae  of 
action  could  be  so  stated.** 

These  statements  of  counsel  are  and  viU 
be  constdered  1^  this  court  aa  stdenin  ad- 
missions in  the  record  in  tbe  instant  case, 
and  the  dfect  oi  tbe  same  is  that  the  ques- 
tion of  levying  asseasmenta  upon  the  part  of 
the  railroad  company's  right  of  way  between 
its  tracks  and  for  2  feet  on  the  ontslde  there- 
of, for  which  no  bonds  will  be  Issued  by  the 
dty,  and  the  question  of  personal  liability 
assessments  against  the  defradant,  are  out  of 
the  case,  as  the  provisions  of  tbe  statute  In 
relation  thereto  must  be  f(rilowed.  And  in 
the  event  the  railroad  company  fails  to  pave 
that  part  of  Its  right  of  way  between  Its 
tracks  and  for  2  feet  on  the  outside  thereof 
as  prescribed  by  the  statute,  then  the  d^ 
may  proceed  to  pave  the  same  and  enforce 
paymoit  therefor  by  the  railway  company  In 
a  proper  proceeding  in  the  district  cwrt  In 
the  way  and  manner  provided  by  the  statiit& 

The  Judgment  of  the  trial  conrt,  reCnalng 
an  injunction,  la  aJOrmed. 

HABBISON,  a  J.,  and  KANB,  lOLLlBB, 
and  KENMAUBIR,  JJ.,  concur. 
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SHAW  V.  CROSS.   (No.  9927.) 
(SuproBe  Court  of  Oklahoma.  Not.  1, 1S21.) 

(SyUdbtu  hp  the  CTovrtJ 

1.  CoBtfimee  «ts>7,  64— Party  9^*9  U  trial 
without  motiOB  for  oontlnnaaea  balag  aotwl 
apon  !•  deemed  to  have  waWad  tt. 

An  applicatioo  for  a  conttnaanee  <m  tht 
ground  of  absence  of  a  material  witneu  la  ad- 
dresBed  to  tbe  diacretioD  of  the  court,  and 
where  the  part;  makiDg  tlie  appheation  pro- 
ceeds with  the  trial  of  the  cause  without  haring 
the  court  act  upon  his  motion  for  continuance, 
he  will  be  deemed  to  have  wafved  It 

2.  MaJidoua  proseoutloa  4=»56  —  Bardea  oa 
plaintiff  te  abow  waat  ef  probable  oaase  aad 
■alloe. 

In  an  action  for  maSdons  proaecatlon  the 
burden  of  proof  la  D|>on  the  plaintiff  to  estab- 
liab  bj  the  evideDCa  want  of  probable  cauae  and 
malice  bi  inatltntlnf  the  proceedinga,  bnt  where 
the  erideacc  of  the  plaintiff  falls  to  abow  mal- 
ice and  the  absence  of  probable  cause  in  prose- 
catbac  tbe  proceedings  complained  of,  it  is 
not  error  for  tbe  trial  court  to  snataln  a  de- 
murrer to  the  testimony. 

3.  Coniplraiv  «S9|— MalMoui  pratoootloR  «=» 
27— Laaffal  asta  by  lawful  m«au  aot  aMloaa- 
blo. 

There  can  be  no  malice  or  conapirac;  where 
the  acts  complained  of  are  lawful  and  tbe 
meana  employed  In  doing  the  acta  are  lawfuL 

4.  Trial  «»I39<I).  1 56<3)— Demurrer  to  evi- 
deace  admits  all  facts  which  evldeaoe  rea- 
sonably teoda  to  establish;  demarrar  te  evl- 
deaoe may  be  sastalied  where  evldeaoe  laauf- 
fldeat  to  sastaia  a  verdict. 

A  demurrer  to  the  evidence  admits  all  oi 
the  facts  which  the  eridence  reasonably  tenda 
to  establish,  and  all  tbe  inferences  and  conclu- 
sions which  may  reasonably  be  drawn  there- 
from, bat,  where  tbe  evbleDce  introduced  is 
Insufficient  to  euatain  a  verdict  or  judgment  in 
favor  of  the  party  Introdncing  the  evidence,  it 
ia  not  error  for  the  court  to  anataln  a  demur- 
rer to  such  evidence. 

Appeal  from  EMstilct  ^Conrt,  Comanche 
County;  Cham  Jones,  Judg& 

ActlOD  by  Cbarlea  B.  Shaw  against  S.  N. 
Groaa,  revived  on  bis  death  In  tbe  name  of 
hSa  admlnlstntw.  From  a  Judgment  for  de- 
fendant and  an  order  daiying  a  nev  trial,  tbe 
plaintiff  appeals.  Affirmed. 

Charles  C  Black,  of  Lawton,  for  plaintiff 
In  error. 

J.  A.  Dlff^daffw,  of  Lawt<Mi.  for  defend- 
ant in  ervcT. 

KENNAMBB,  J.  QiarleB  H.  Shaw,  as 
plalntttr,  prosecuted  this  actton  in  the  dis- 
trict court  at  Comanche  county  against  Ek 
N.  Cross,  as  defendant,  to  recover  damages. 

5.  N.  Cross  having  died,  this  cause  has  been 
revived  in  tbe  name  of  the  adminlatiatw  of 
his  «itate. 


SHAW  r.  CROSS  811 

(101  p.) 

Petltlwi  of  the  plaintur  diarged  Uie  de- 
fendant vrlth  malicious  acts  done  individual- 
ly and  In  conspiracy  with  oth»-B  to  tbe  In- 
jury of  Uie  plaintur  by  delaying  blm  in  the 
performance  of  a  contract  which  he  had  en- 
tered Into  with  the  dty  of  Lawton  in  con- 
structing certain  pav^nent,  in  maliciously 
proaecotinff  certain  Injunction  suits  attempt- 
Insr  to  eaScSn  tbe  defendant  and  the  dty  of 
Lawton  in  paving  streets  ot  said  dty  of  Law- 
ton  and  levylttK  uid  collects  the  special  a»- 
sessmmts  for  sncb  paving. , 

The  defmdant  filed  answer  to  tbe  petitim 
of  the  plaintiff,  doiylag  generally  the  allega- 
tions of  the  petitlim  except  be  admitted  the 
Rlii^  of  tbe  salts,  but  alleged  that  the  same 
were  Bled  in  good  faith  and  under  tbe  ad- 
vice of  connsti. 

Tbe  cause  was  tried  to  a  jury  November, 
1917,  and  after  the  plaintiff  had  Introduced 
his  testimony  the  defendant  filed  a  df>murrer 
to  the  evidence  of  tbe  plaintiff,  which  de- 
murrer was  by  the  court  sustained,  and  judg- 
mp'nt  entered  decreeing  that  the  plnlntifT  had 
failed  to  establish  any  cause  of  action  against 
the  defeudnnt.  Plaintiff  Bled  a  timely  mo- 
tion for  a  new  trial,  which  was  by  the  court 
overruled,  and  exceptions  allowed.  To  re- 
verse and  vncate  the  judgment  of  the  trial 
court  and  order  oTemiling  plalntlflTs  motion 
for  a  new  trial  this  appeal  Is  prosecuted. 

The  plaintiff  has  anRlfnied  seven  assign- 
ments of  error.  The  first  assignment  argned 
by  counsel  for  plaintiff  is  that  the  court 
erred  in  overruling  the  motlmi  of  tbe  idaln- 
tlff  for  a  contlnuanca 

[1]  We  have  examined  tiie  record  and  fall 
to  find  where  the  court  made  any  ruling  upon 
the  application  for  continuance,  and  the 
plaintiff,  having  gone  to  trial  without  having 
his  motion  acted  upon  by  the  trial  court,  will 
be  deemed  to  have  waived  bis  motion.  How- 
ever, we  have  examined  tbe  ofDdavlt  for  con- 
tinuance, and,  ttt  our  judgment,  suffldait 
dlllgaice  1b  not  shown  to  bare  secured  tbe 
attendance  of  the  witness,  as  the  plaintiff 
only  bad  a  praecipe  aobpona  issued  two  days 
prior  to  tbe  causa  Furthermore,  tbe  evi- 
dence, wtai(9]  the  plaintiff  expected  to  estab- 
lish by  the  absent  witness,  as  diadosed  by  the 
record  would  have  only  been  cumulative  of 
the  evidence  introduced. 

Tile  second  enac  urged  in  tbe  brief  of  tbe 
plaintiff  Is  a  rejection  of  evidence  offered  by 
the  plaintiff.  Upon  an  examination  of  tbe 
record  we  find  that,  If  any  error  was  com- 
mitted in  this  respect,  tbe  same  was  cured 
by  the  court  subsequent  to  his  sustaining  and 
objection  to  the  evldraice  by  permitting  tbe 
plaintiff  to  Introduce  the  evidence,  and  that 
error  would  be  Immaterial  by  reascm  of  the 
conclusion  that  we  have  reached  upon  the 
third  proposition  argued  by  counsel  In  bis 
brief. 


«s»For  ether  eases  see  same  toplo  end  X»T-KUHBBft  ta  all  Ker*Nnmbmd  Digests  and  indexes 


Digitized  by 


Google 


812 


aOl  PAOIinO  BSPOBTOB 


COU. 


[2]  The  only  and  remaintng  error  com- 
plained of  in  brief  of  counsel  for  plaintiff  is 
action  of  tbe  trial  court  in  snstainlng  the  de- 
murrer oC  tbe  defendant  to  Uie  erld^ce  of 
the  plaintiff.  Couosd  In  bis  hrlef  for  plain- 
tiff directs  tiie  court's  attention  to  tbe  fol- 
lowing rule: 

"The  question  presented  hj  a  moti<m  for 
a  directed  Terdlct  Is  whether  or  not,  admit- 
ting all  tbe  evidence  to  be  true  and  idl  infer- 
ences to  be  drawn  therefrom,  there  is  enough 
competent  evidence  to  sustain  a  verdict  Gwin- 
nop  T.  Walton  Trnst  Co.,  172  Pac.  986. 

"U  !b  only  where  the  evidence  and  all  infer- 
ences to  be  drawn  from  it  will  not  justify  a 
verdict  for  the  plaintiff  that  the  trial  court 
should  give  a  peremptorr  instrnetion  to  find 
for  the  defendanL  Oklahoma  Automobile  Co. 
V.  Goulding,  176  Pac  400. 

We  have  no  fault  to  find  with  tbe  rule,  but 
counsel  In  his  brief  baa  failed  to  direct  oar 
attention  to  any  testimony  which  he  contends 
was  sufficient  to  have  the  case  submitted  to 
tbe  Jury.  In  substance,  tbe  plaintiff  com- 
plained of  the  acti(Hi  of  the  defendant  in 
testing  the  legality  of  the  proceedings  and 
contract  which  tbe  idalnUff  had  with  the 
dty  Lawton  to  do  certain  paving.  This 
the  defendant  bad  a  lawful  right  to  do. 

[1]  In  the  case  of  Barton  t.  Rogers  et  aL, 
21  IdahOi  60»,  123  Pac.  478.  40  I*  B.  A.  (N. 
S.)  681,  Amu  Ohs.  1913E1, 192,  tbe  ccmrt  beld : 

coiAemi^tion  of  law,  there  can  be  no 
malice  or  conspiracy  where  the  thing  to  be 
done  is  lawful  and  tiie  means  employed  in  do- 
ing the  thing  are  also  lawful.** 

In  tbe  case  at  bar,  upon  an  examination  of 
the  petition,  It  appears  that  tbe  plaintifl!  also 
attempted  to  state  a  caose  oi  action  for  ma- 
licious prosecution,  and  In  such  a  caae  the 
burden  of  proof  Is  up«i  tbe  plaintiff  to  prove 
want  ot  probable  cause  and  maUca,  and  in 
tbe  trial  of  such  a  caae,  where  tbe  evidence 
wholly  falls  to  show  malice  in  Instituting  the 
proceedings,  It  is  the  duty  of  the  court  upon 
a  demurrer  to  tbe  evidence  to  sustain  the 
d^urrer  and  dismiss  the  action.  Jones 
Leather  Co.  v.  Woody,  189  Pat  878. 

[4]  WbUe  It  is  the  duty  of  counael  to  point 
oat  In  tb^  brief  such  testimony  as  would 
entlUe  the  plaintiff  to  have  the  cause  sub- 
mitted to  the  Jury  In  ordor  that  dils  ooort 
may  determine  whether  there  was  any  error 
in  0ie  action  of  tba  court  In  auatalnlng  tl^ 
demurrer  to  ttie  evidence,  nevertheteBB  we 
have  carefully  examined  the  record,  and  we 
have  failed  to  find  any  evidence  tending  to 
establlBh  malice  or  the  want  oC  prohnhle 
cause  in  Institatlng  the  Injunction  actions. 

Finding  no  reversible  ocxor  In  the  record, 
the  Judgment  itf  the  trial  court  Ib  affirmed. 

HABBISON,  a  J.,  and  KANB;  IGUUSB, 
and  NICHOLSON,  JJ^  ooncnr. 


GOBCN  V.  STATE.   <Nb.  A-4002.) 

(Orimi^ial  Court  of  Appeals  of  Oklahraia. 
Oct.  10. 1921.  Behearing  Denied 
Not.  80b  UOl*) 

(SjfUaiua  ly  ike  Court.) 

r.  Crlmlaal  law  «=>633(l)-CeBrt  abeaM  ap- 
iiold  gvaraaty  of  fair  aad  laparUat  trial. 
Bvary  person  charged  with  crime,  whether 
guilty  or  innocent,  is  entitled  to  a  fair  and  im- 
partial teial  according  to  the  due  and  oideriy 
course  of  the  law,  and  it  la  a  duty  resting 
upon  the  courts  to  see  that  the  gnaran^  of 
such  a  trial,  conferred  by  the  laws  npoa  overy 
dtisen,  shall  be  upheld  and  sustained. 

2.  Crialaal  law  «s»629— Oefeadaat  eaaaot  be 

tried  for  oapltal  offsase  satll  after  iielao  fur- 
Bistaed  with  list  ef  state's,  wltassses. 
The  Bm  of  Bights  (Const  art  2,  1  20) 
provides  that  *ia  a^ttal  caaea,  at  least  two 
befwe  the  case  is  called  for  trial,  he  (tbe 
accused]  shall  be  furnished  with  a  list  of  the 
witnessM  that  wQl  be  ^ed  fai  ddef,  to  prove 
tiie  allegations  of  the  indictment  or  Informa- 
tion, together  with  their  post  office  addresses." 
Held,  that  under  this  provision  of  tbe  Con- 
stitution the  defendant  in  a  cqutal  case  does 
not  have  to  demand  a  list  of  the  witnesses 
to  be  called  in  chief,  because  the  Constitution 
makes  the  demand  for  him,  and  the  trial  court 
is  without  authority  to  force  him  to  trial  imtil 
this  provision  baa  been  corniced  with,  onleas 
the  defendant  has  waived  .this  right 

3.  Crinlaal  law  «s>577-4>afaBdaBf8  eoBosel 
must  bavo  raasoBaUe  tlaa  to  praparo  I0r 

trial. 

Under  the  eonstttntional  guaranty  tliat  a 
person  accused  of  crime  shall  have  tbe  right 
to  the  asaistanee  of  eonnsel,  counsel  appointed 
to  defend  the  accused  must  be  given  a  reason- 
able time  within  which  to  pr^Hwe  for  trial,  to 
investigate  the  facts,  and  examine  the  law  w 
plicable  to  the  case. 

4.  CHalBal  taw  «=>590(2)— DeBylag  eoatlBa- 
aaoa  for  lack  of  time  to  praparo  In  ■■rder 
oase  held  abase  ef  diaerotlon. 

In  this  case  the  Information  was  filed,  and 
on  the  same  di^  defendant  was  brought  from 
another  county,  where  he  had  been  held  in  cus- 
tody from  tiie  time  of  his  arrest  and  eonnsel 
appointed  to  defend  him,  then  arraigned,  a  de- 
murrer filed  and  overruled,  and  then  a  plea 
of  not  guilty  entered.  Thereupon  the  ease  was 
called  for  trial,  and  defendant  filed  his  affidavit 
for  a  continuance,  on  the  ground  of  want  of 
time  to  prepare  for  trial,  wbldi  was  overruled, 
and  on  the  same  day  the  case  proceeded  to  triaL 
Beld,  that  the  denial  of  a  continuance  to  an- 
other day  of  the  term  was  a  manUeat  abnae  of 
Judicial  discretion. 

(AidHUmal  SvUahu*  by  BiitoHat  Btaff.) 

5.  Criminal  (aw  «=>608— Sabstanea  rather  tliaa 
form  oonsldend  la  eoatlnwuiea  afildavit 

The  court  win  look  at  tiie  sobstanee  rattier 
than  tbe  forai,  with  a  view  to  promote  Justice, 
in  considering  an  afltdavit  for  cratlnnance. 
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«.  CrlnlMd  law  «s»590(2)  —  DIsentloa  as  to 
mtlaiMn  nnt  ba  Jadlolal,  avt  arbitrary. 

The  court**  dlaention  ta  cranttac  or  rofns- 
ing  an  application  for  continvanco  for  want  o( 
tin*  for  counsel  to  prepare  (or  a  defense  to  a 
murder  cbarge  must  be  jududsl>  not  arbitrarri 
and  be  exerdaed  In  eonformi^  ■with  law. 

7.  Crimlaal  law  «3»433— Arialaaloa  of  latter 
hold  Improper. 

In  a  murder  trial,  a  letter  found  in  the 
bottom  of  a  trunk  contalnliv  dothea  bearing 
ini title  the  same  as  defendant's,  read  to  the 
jury  OTcr  defendant's  objection,  and  not  dated 
nor  addressed  to  defendant  or  any  other  per- 
son,  and  not  signed,  except  hj  the  name  "JaA," 
and  not  a  statement  In  writing  by  defendant 
or  his  codefendant,  and  not  shown  whether 
written  before  or  after  tito  homldd^  Mi  Im- 
properly admitted. 

8.  Crinlaal  law  «s»304(5,  6)-4udloia]  aotlea 
taken  of  state  aad  couaty  beunilarlea  aid  lo- 
oatloo  of  towas. 

The  conrts  take  Jodleial  notice  of  the  bound- 
aries of  the  state  and  conntiea  therein  and  the 
ceosrapbical  location  of  etttea  and  towna  with- 
in tin  atata. 

Appeal  from  District  Court,  Oomancbe 
Connty;  A.  &  Wella,  Judge; 

a  W.  Goben  was  cmTlcted  of  murder, 
and  he  appeals.  Berened  and  remanded  for 
trial. 


Lewis  B.  Morris,  ot  OMahoma  01t7i  fox 
plaintiff  in  error. 

S.  P.  Freellng,  Atty.  Qea.,  and  EL  L.  Ful- 
ton, Asst  Atty.  G«i.,  for  the  State. 

DOYLB,  P.  J.  plalntiiT  In  error,  O.  W. 
Goben,  was  convicted  in  the  district  court  of 
Oomancbe  county  of  murder,  and  the  death 
penalty  assessed,  upon  ah  information  charg- 
ing him  and  one  William  Tait  with  tbe  mur- 
der of  Boasell  Spragne  In  said  cotmty  im  the 
25th  day  of  Uarch,  1^.  To  reverse  the 
Judgment  and  sentence  of  death  reidered  In 
pnnniance  of  the  verdict,  an  appeal  was  duly 
perfected. 

One  of  the  groands  of  the  motion  for  new 
trial,  and  assigned  as  error,  Is  that  the  cotirt 
sned  In  refoslng  to  grant  a  ccmtlnuauce. 
On  ttMB  8l8t  day  ot  Man^  1921,  said  defoid- 
ants  were  arrested  at  Perrytoa,  Tex.;  ^m 
Qiare  tb^  were  taken  by  the  sheriff  ot  Oo 
ymi^d>w  ecnmty  to  Oklahmna  City  and  idaced 
In  the  county  jail.  On  the  8th  day  of  April, 
they  were  taken  from  Oklahoma  City  to  the 
town  of  Fletcher,  in  Comandie  codn^,  for 
their  preliminary  examination,  and  on  the 
same  day  they  were  taken,  back  to  the  coun- 
ty Jail  at  Oklahoma  Olty.  On  the  12tta  day 
of  April,  1921,  the  Information  was  filed  In 
the  district  court  of  Comanche  coan^,  and 
on  the  same  day  the  defendants  were  talc  en 
to  Lawton  and  arraigned.  Tite  oonr^  being 
thm  advised  by  the  defendant  Ooben  that 


be  had  not  secured  counsel  and  was  wlttumt 
means  to  empli^  counsel,  ai^ointed  A.  J. 
Burton,  a  member  of  the  bar  presents,  to  zep- 
resent  Htm. 

The  defesidant  Talt  entered  a  plea  of  guil- 
ty, and  the  coort  fixed  the  14th  day  of  April 
as  the  time  at  which  Judgment  should  be 
pnmonnced  tQKm  his  plea  of  guilty,  at  whldi 
time  the  court  pronounoed  Judgment  and 
sentenced  the  defWidatit  Talt  to  suffer  death 
by  electrocntlcm.  See  Opinion  of  tiie  Judges, 
17  Okl.  Or.  — ,  197  Pac.  646.  Upon  hU  ar- 
raignment on  the  12th  day  of  April,  the  de- 
fendant Ooben  filed  a  demurrer  to  the  infor- 
mation, which  was  overruled  and  exception 
allowed.  He  then  entered  his  plea  of  not 
guilty  and  the  case  was  called  for  trial. 
Thereupcm  tbe  defendant  Goben  filed  a  mo- 
tion for  continuance,  snpimrted  by  bis  affi- 
davit, which  was  overruled,  and  the  Jury 
was  Impaneled  to  try  the  case,  which  trial 
resulted  In  a  verdict  as  above  stated,  ren- 
dered on  the  14tb  day  of  April.  Motions  for 
new  trial  and  In  arrest  of  JudgmMit  were 
duly  filed  and  overruled.  On  April  ISth 
the  court  r^dered  Judgment,  and  the  defend- 
ant was  sentenced  to  suffer  death  electro- 
cution, appointing  June  IS,  1921,  as  the  day 
of  execution. 

It  Is  contended  that  the  court  violated  the 
defendant's  rights  In  compelling  him  to  go 
to  trial  without  su£Qcient  time  for  him  or 
his  counsel  to  prepare  for  his  defense.  The 
defendant's  affidavit  for  ccmtlnuance,  duly 
verified,  among  others,  contained  the  follow- 
ing statements: 

"That  be  was  arrested  on  the  night  of  the 
31st  day  of  March,  1921,  at  Perryton,  Ter., 
aiQd  was  taken  by  the  sberlif  of  Comanche 
county  directly  to  OUahoma  City,  and  was  nev- 
er brought  to  the  county  seat  of  CMnaadw 
connty  nntil  brought  here  tiie  ahwilE  of  Oo- 
mancbe eounty  cm  the  day  set  for  his  trial, 
namely,  April  12,  1921.  That  he  was  wholly 
unable  to  secnre  any  attorney  in  Oklahoma  CSty, 
for  the  reason  that  he  was  not  acquainted  with 
any  one  at  that  place,  and  tiiat  affiant  Is  in- 
formed and  believes,  and  therefore  states  as 
a  fact,  that  his  wife  and  parents  did  not  know 
and  could  not  find  oat  where  be  was  placed  by 
the  sold  sheriff  of  Comandie  county  after  his 
arrest,  and  for  that  reason  they  were  not  able 
to  assist  him  in  securing  counsel,  ^niat  on 
the  6tb  day  of  April,  at  the  efforts  of  bis 
father  at  Lawton,  affiant  secured  au^ence  with 
an  attorney.  That  from  that  time  to  the 
present,  to  wit,  the  12th  day  of  AprO,  1921,  the 
day  for  trial,  affiant  baa  not  seen  nor  had  any 
counsel  whatever  with  any  attorney,  except 
abont  IS  minutes  on  the  day  of  his  preliminary 
at  Fletcher,  which  prdiminary  waa  on  Friday, 
the  8th  day  of  April,  1921. 

"Affiant  further  states  that  the  fact  of  hia 
not  being  prepared  and  ready  for  triAl  at  tiiis 
time  Is  not  due  to  any  fault  or  neglect  on  Us 
part,  but  due  to  his  being  unable  to  see  and 
to  consult  with  an  attorney,  because  of  his  ab- 


4S»ror  other  oaiee  see  seme  topte  aad  KST-NUMBBR  In  all  Ksy-Numbared  DlgesU  aad  Isdexee 
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[2]  Hba  only  and  remaining  error  com- 
plained at  In  brief  of  oonnaa  for  plalntur  Is 
action  of  the  trial  court  In  snstalnlng  tbe  de- 
miirrfir  of  tbe  defendant  to  tbe  evideiice  of 
the  plaintiff.  OooneeL  In  his  brief  for  plaln- 
tUt  dlrecte  the  courts  attention  to  the  fol- 
lowing rule: 

"The  qneetion  presented  by  a  motion  for 
a  directed  verdict  i«  whether  or  not  admit- 
ting all  the  evidenee  to  be  true  and  all  Infer- 
eneea  to  be  drawn  therefrom,  there  is  enough 
competent  evidence  to  suetain  a  verdict.  Gwm- 
nnp  T.  Walton  Tmat  Co.,  172  Pac.  »sa. 

"It  is  only  where  the  evidence  and  all  infer- 
ences to  be  drawn  from  it  will  not  laatify  a 
verdict  for  the  plaintiff  that  the  tnal  court 
shoold  giva  a  peremptory  inatraction  to  find 
for  the  defendant  Oklahoma  AntomoWle  Co- 
V.  Goulding,  176  Pac  400. 

We  have  no  faolt  to  And  wIUi  the  rule,  but 
counsel  In  his  brief  has  failed  to  direct  our 
attention  to  any  teatlmoiiy  which  he  contends 
was  sufficient  to  have  the  case  submitted  to 
the  Jury.  In  substance,  the  plaintiff  com- 
plained of  the  action  of  the  defendant  in 
testing  the  legality  of  the  proceedings  and 
contract  which  the  plaintiff  had  with  lUie 
dty  of  liEwton  to  do  certain  paving.  This 
the  defendant  had  a  lawful  right  to  do. 

[t]  In  the  case  of  Barton  v.  Rogers  et  al., 
21  Idaho,  609,  123  Pac.  478,  40  L.  »<  A.  ^. 
S.)  681,  Ann.  Oas.  1913B.  192,  the  court  bdd : 

"In  contemplation  of  law,  there  can  be  n. 
malice  or  conspiracy  where  the  thing  to  i 
done  la  tawfnl  and  the  meana  employed  in  r 
ing  the  thing  are  also  lawfuL 

In  the  case  at  bar,  upon  an  e"^"^"" 
the  petition,  it  appears  that  the^alnttf 
attempted  to  state  a  cause  of  artlon  f 
Udous  prosecution,  and  in  «<»c»^  »  * 
burden  of  proof  Is  upon  tbe  plaintiff 
want  at  probable  cause  and  malic 
the  trial  of  such  a  case,  wban  tl 
wholly  falls  to  show  malice  in  In^ 
proceedings,  it  Is  the  duty  of  tb- 
a  demurrer  to  the  evidence  t' 
demurrer  and  dismiss  the 
Leather  Co.  v.  Woody,  169  Pn 
[4]  WhUe  It  Is  the  duty  of 
out  In  their  brief  such  te^ 
entitie  the  plaintiff  to  hn 
mitted  to  the  Jury  In  or 
may  determine  whether 
in  the  action  of  the  c<- 
demurrer  to  the  evitl 
have  carefuUy  exami. 
have  failed  to  And 


aOBEN  V.  8TATB.  ( 

(Criminal  Court  of  Appi  V  " 

.  Crimlaai  law  ^sft'iVx  '  ' 

bold  Quaraa^  of  tt  '/  >  %  ' 
Bverv  Derstm  i^t  ''' 


.  bis 
'  beard 
;al  cases. 
-  called  for 
a  list  of  the 
chief,  to  prove 
:pnt  or  informa- 
,-,iiBce  addpesses." 


establish  malice  o- 
cause  in  insUtutii 
Finding  no  rev 
the  Judgment  of 

HARRISON, 
and  nighol: 

flsavFor  p" 


l>rocedure  provides 

tb*  defendant  re- 
until  the  next  day, 
*  K«  allowed  biro  as  the 
■  '"^e.  to  answer  the  In- 
.  -fiy  Section  6778,  Bev. 


Bvery  perwm  d-^ 
guilty  or  innocent,  '  ^  . 
partisl  trial  accor 
coarse  of  the  la' 
upon  tbe  courts 
such  a  trial,  cor 
dtizen,  shall  b* 

2.  CflBilaal  r- 

tried  for  c: 

Bished  wit 
The  B' 
provides  ' 
days  bef( 
accosedl 
witness 
tbe  al' 
tion, 
EOd 
■tit' 
no* 
to 


and 
midi 
,sly  known 
,0  make  addi- 
aneb  a  abow- 
I  its  diseretlm.  may 
uionement  or  eontimt- 
■icb  preparation  may  ba 
.,ty  of  the  courts  to  prote<* 
a  capital  case  in  the  full  en- 
.iS  right.    Thia  Is  tbe  aubetance 
■  of  the  right  conferred  by  the  con- 
u  provision  under  discussion.'' 

.  Spess  V.  States  IS  OkL  Or.  277,  M*  PM- 
1,  It  is  said:  ■ 

'•Regardless  of  onr  feelings  In  tbe  matter,  or 
any  reAentment  we  might  have  agatostfts 
atrodouB  crime  charged  agahwt  tbe  pUmtH  a 
error,  the  violation  of  a  pUin.  simple,  and  na- 
ambfpiOQa  demand  of  tbe  Constitntion  mast  not 
be  tolerated  by  the  eonrts.  and  reaponstbibty 
in  such  caaea  must  rest  apon  the  tribunaJ  in 
which  it  is  practiced  or  attempted.  •  • 
Under  the  last  provision  of  this  section  of  tue 
Constltation.  the  accused  In  capitol  cases  doM 
not  have  to  demand  a  list  of  the  witnesses,  to- 
getiier  with  their  poat  office  addreesefcbiit  W 
Constitotion  makes  that  demand  fOr 
nnlesB  he  waives  it,  he  cannot  be  Ie«allj  P« 
upon  trial  until  that  demand  bas  been  com- 
plied witii.  OrdhwrOy,  In  applications  for  ^m- 
tinnanee,  tbe  court  may  exerdse  a  sound  Jo- 
dicial  discretion;  but  it  would  be  sbsord  to 
Bay  that  this  discretion  could  go  to  the  eitern 
U  nnUifyiag  4  plam.  simpUk  nnambigoeas  de- 
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mand  ot  tlitt  fundamental  of  th«  state,  made 
ezdusively  for  the  benefit  of  the  accused.  The 
court  Id  the  case  at  bar  had  no  more  author- 
ity to  fore*  the  plaintiff  in  error  to  trial  until 
be  had  waived  Qua  demand  of  the  ConatitutioQ. 
or  it  bad  Iwen  compiled  wftb.  then  he  would 
have  had  to  force  Urn  to  trial  without  an  in- 
formation or  a  jury.  For  both  of  these  rights 
rest  upon  .the  same  authority  and  are  guaran- 
teed to  the  accused  in  the  aame  section  of  the 
Constitutiqai;  and  no  one  can  nnllify  them*  and 
the  aocuae*  alone  can  waive  tham." 

[S]  While  the  affidavit  ftnr  conUnuance 
does  not  particularly  state  these  grounds,  It 
cannot  be  said  that  the  defendant  thereby 
waived  any  right  guaranteed  by  the  Con- 
atltntlon.  This  eonrt  has  repeatedly  held 
that  with  respect  to  exceptions  the  court  will 
lock  at  the  substance,  rather  than  the  form, 
with  a  view  to  'promote  Justice. 

[I]  The  granting  or  refusal  of  an  applica- 
tion for  continuance  on  the  ground  ot  want 
of  time  for  the  defendant's  counsel  to  pre- 
pare for  trial  is  ordinarily  discretionary 
with  the  trial  court.  However,  the  discre- 
tion which  the  trial  court  exerdaes  must  be 
Judicial,  not  arbitrary,  and  must  be  exerdeed 
in  conformity  with  the  laws  of  the  state. 

[3]  The  ri^t  of  the  accused  to  the  assist- 
ance of  counsel  In  making  bis  defense  has 
long  been  regarded  in  this  country  as  essen- 
tial to  the  due  administration  of  Justice  in 
criminal  cases.  Says  Mr.  Gool^: 

"With  us  It  is  a  universal  principle  of  eon- 
stitntional  law  that  the.  prisoner  sfaall  be  al- 
lowed a  defense  by  connaeL"  Gonsb  link  884. 

In  order  QkAt  the  aocnsed  may  have  the 
ton  benefit  of  this  constltntlMml  riglri:,  the 
Code  of  Criminal  Prooeclan  prortdee: 

"If  the  defendant  appear  for  arraignment, 
without  couneei,  he  must  be  informed  by  the 
court  that  it  is  his  right  to  have  counsel  before 
being  arraigned,  and  must  be  asked  if  he  desire 
the  aid  of  conaeeL  If  he  desires,  and  is  una- 
ble to  employ  counsel,  the  court  must  assign 
oonnsel  to  defend  him."  Section  6773,  Bev. 
Laws. 

rnie  cfmstitutional  right  of  representatltm 
counsel  certainly  includes  a  reasonable 
time  within  which  to  prepaj-e  tor  triaL  In 
the  case  of  Lawson  t.  Territory,  8  OU.  1,  69 
Pac  OOS,  it  Is  said: 

"One  accused  of  crime  has  the  right  to  have 
the  aid  of  counsel  to  defend  him,  and  the  con- 
stitutional guaranty  that  he  shall  have  the 
right  to  the  assistance  of  connsel  means  that 
he  shall  have  the  benefit  of  the  best  skill  and 
tiun^  tiiat  his  connsd  can  give  Urn;  and  an 
attorney  cannot,  under  the  most  favoraUe  cir- 
cnnstances,  properly  defend  one  charged  with 
murder,  without  having  a  reasonable  time  to 
prepare  his  case  for  trial.  We  are  of  the  opin- 
ion that  the  trial  court,  in  compelling  the  de- 
fendant to  go  to  trial  the  next  day  after  the 
Indictment  was  returned,  and  immediately  up- 
on the  oTerrallnf  of  the  demorrert  exceeded 


its  discretionary  power. «  The  defendant  dionld 
have  been  granted  further  time.** 

In  Hensley  v.  Comm.  (Ky.)  74  S.  W.  677, 
the  cfrnvlction  for  murder  was  reversed  be- 
cause the  court  refused  to  grant  a  continu- 
ance and  forced  the  defendant  Into  a  trial 
on  the  day  the  Indictment  was  found.  In 
State  T.  Collins.  104  La.  629,  29  South.  180. 
81  Am.  St.  Bepi  ISO.  four  days  was  h^d  to 
be  too  short  a  time  in  whidi  to  prepare  a 
defense  In  a  murder  casa  In  the  opinion  It 
is  said: 

**This  was  a  capital  case.  The  life  of  a  hu- 
man being  was  at  stake,  and  for  the  time  be- 
ing it  was  sheltered  by  the  presumption  of 
innocence.  Great  deliberation-^  utter  ab- 
sence of  predpitanoy^-should  have  character- 
ised every  movement  of  the  court  leading  np 
to  the  conviction.  *The  law  travels  with  a 
leaden  heel,  but  strikes  with  an  iron  band,' 
is  a  maxim  pregnant  with  obvious  meaning. 
In  this  instance  it  doffed  the  leaden  heel,'  yet 
struck  with  the  iron  hand.  It  is  not  unlikely 
that  the  previous  attempt  at  lynching,  and  ap- 
prehension felt  by  the  ofitcera  of  the  law  of  a 
second  attempt  being  made  in  'case  of  delay 
in  bringing  the  accused  to  trial,  may  have  in- 
fluenced the  sitostion  to  his  detriment  and 
caused  the  undue  haste  complained  of.  But  this 
cannot  be  accorded  the  weight  of  justifying 
departure  from  the  rule  of  calm  deliberation. 
The  right  'to  have  the  assistance  of  caunsel* 
Is  one  conferred  by  the  Constitution  Itself. 
Season^Ie  time  to  prepare  for  his  defense 
should  have  been  allowed  tin  counsel,  who  ha4 
direction  of  the  court,  undertaken  its  re- 
sponsibility. Only  in  this  way  could  th^  'as- 
sistance* be  made  effectiTe,** 

We  have  examined  all  the  cases  accessible 
bearing  upon  this  question,  and  the  role  a^ 
pears  to  he  well  settled  that,  under  tin  con- 
Btitntlonal  guaranty  that  the  accused  shall 
have  the  right  to  the  assistance  of  counsel, 
counsel  appointed  to  defaod  the  accused  In 
a  capital  case  must  be  ^ren  a  reasonable 
time  to  prepare  tor  trial,  to  Inveet^te  tin 
fhets,  and  eacamlne  tha  law  applicable  to  the 
case,  and  tills  wlOiont  being  forced  to  a 
showing  as  to  witnesses,  and  what  la  expect- 
ed to  be  proven  by  them.  It  may  be  stated 
here  and  In  this  connection  that  the  failure 
<tf  counsel  app<tetod  to  dtfend  to  tain  2* 
htmra  to  plead,  and  to  specifically  demand 
that  the  <^endant  be  accwded  theee  const!* 
totional  r^ts,  is  strong  and  ctmrlnclDf 
proof  of  the  necessity  of  the  mla 

In  cases  of  this  kind,  where  the  defendant 
Is  to  be  placed  on  trial  tor  his  life,  he  should 
have  the  advantage  of  every  right  which  the 
law  secnres  to  him  upon  his  trial.  A  fair 
and  impartial  administration  of  the  laws  la 
one  of  the  moat  sacred  rights  of  the  dtSzai, 
and  it  is  the  du^  of  trial  courts  In  the  ad- 
ministration ot  the  law  to  see  that  the  ac- 
cused, however  guilty  he  may  be,  shall  hare 
a  fair  trial  according  to  tbB  due  and  wderly 
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conrse  of  tiie  law,  and  ttilt  dnty  is  empba- 
stzed  In  a  capital  case. 

[4]  Under  the  drcumatances  of  this  case, 
as  shown  by  tbe  record,  conns^  appointed 
to  defend,  was  not  allowed  sufficient  time  to 
l^repare  fbr  trial,  and  the  refnsal  of  the  court 
to  continue  the  ease,  at  least  to  another  day 
In  the  term,  was  dearly  an  abnse  of  Judicial 
discretion.  It  foUows  that  forcing  tbe  de- 
fendant Into  trial  against  his  objections  on 
Qte  same  day  that  the  information  was  tiled 
and  connsd  appointed  to  defend  was  error 
prejudicial  to  the  snbstantlal  rti^ts  ctf  the 
defendant 

This  Is  sufficient  to  diqMMe  of  Qie  appeal; 
but,  in  view  of  tbB  fact  Oiat  13ie  case  will 
have  to  be  retried.  It  ia  proper  for  us  to  no- 
tice otber  nillngs  that  were,  some  of  them, 
at  least,  objected  to  the  defindant,  and. 
If  repeated,  may  be  urged  as  error,  iqpon  an- 
other  appeal. 

Some  objections  were  made  and  exceptions 
taken  during  tbe  course  of  the  trial  to  the 
rulings  of  the  conrt  in  the  admission  of  eri- 
dence.  Tbe  testimony  of  the  first  witness  tor 
the  state,  wUo  It  seems  had  charge  of  tbe 
detention  horns  in  ft»  dty  of  Lawtcm,  we 
are  IndinM  to  think  could  have  no  legitimate 
connection  -vcltb  any  issoe  in  tbe  case,  and 
was  therefore  incompetent 

[7]  The  witness  Moncrl^  produced  a  let- 
ter, and  stated  that  he  found  it  in  the  bottom 
of  a  trunk  containing  clothes  with  tbe  initials 
"0.  W.  O."  Thereupon  the  state  offered  the 
letter  In  erid^ce,  and  the  defendant  inter- 
posed proper  objections,  which  were  over^ 
ruled,  and  the  letter  read  to  the  Jury.  It  ap- 
pears that  this  letter  was  not  dated,  and  was 
not  addressed  to  this  defeadant  or  any  oth^ 
person;  it  waa  not  signed,  except  by  the 
name  of  "Jack,'*  and  is  not  a  statemoit  in 
^ting  made  by  tbls  defoidaat  or  his  co- 
defendant,  and  it  was  not  shown  that  the 
same  was  written  before  or  after  the  com- 
misslom  of  the  homicide^  It  follows  that 
the  defoidanf  s  objections  should  have  been 
sustained  and  the  letter  eocduded. 

No  instmctlons  were  asked,  and  no  obJe(^ 
tlons  made  or  exceptions  taken  to  tbe  In- 
stmctimiB  glT€si  by  the  court,  whldi  tslriy 
covered  the  law  of  the  casfc 

it}  Under  the  assignment  that  "the verdict 
is  contrary  to  law  and  tbe  eridence,"  it  Is 
urged  that  there  was  no  proof  of  venue.  The 
only  direct  testimony  offered  by  the  state  to 
prove  venue  was  that  ot  the  witness  Walters, 
who  testified  that  the  bonee  occupied  by  the 
defendants  belonged  to  his  mother;  that  it 
was  11  miles  east  and  a  quarter  aorth  at 
Lawton,  and  that  he  had  beai  told  that  the 
house  was  in  Comanche  county. 

It  is  true  that  the  courts  of  this  state  take 
Judicial  notice  of  the  boundaries  of  the  state 
and  of  the  counties  in  the  state,  and  also  of 


the  geographical  locatloai  of  cities  and  towns 
within  the  state;  however,  in  view  of  tbe 
fact  that  tiie  case  must  be  retried,  we  dean 
It  only  necessary  to  can  attention  to  tb6 
qn&Moa  ot  venue,  so  that  oa  another  trial 
tbe  proof  of  veune  may  nnquestlouabty  be 
iuffidokt 

Of  course,  nothing  said  In  fids  ofdnton 
fliboald  be  oonstrned  as  In  any  way  reflecting 
tODon  llift  defendant's  gnilt  ociilnnoeettoe. 
That  Is  a  oueation  tiie  Jnry,  tnd  is  one 
which  we  have  not  at  all  considered.  Upon 
the  record  before  ns,  and  for  the  reasons 
hereinbefore  steted,  we  are  dearly  <tf  tbe 
oplni(m  that  tbe  defendant  did  not  have  Out 
fair  and  Impartial  trial  to  whidi  be  was  eor 
titled  under  tbe  law. 

The  Judgment  of  Qie  trial  court  Is  Uier^rs 
reversed,  and  the  cause  remanded  for  a  now 
trial 

ICITSON  and  BESSBSt,  JJ^  concur. 


SHEARS  V.  STATE.    (N«.  A-3713.) 

(Criminal  Conrt  of  Appeals  d  Oklahnsa. 
Not.  21,  IflSL) 

(BfOabut  By  tt«  Coiirfc> 

Crinlsal  law  ^786(1)— Defesdsst  has  right 
lo  a  elear  aAraatlve  Isstrsetlos  based  mm 
bypothesis  af  tnrth  ^  bis  tastlmeiiy  affosttni 
a  aateriai  Istaa. 

The  defendant  has  a  right  to  have  a  dear 
and  affirmative  lnstnicti<ni  given  to  the  Jnry 
applicable  to  his  testiinoiiy,  based  open  the 
hypotheris  that  it  is  true,  when  nich  testlsMkny 
affects  a  material  issue  in  the  case. 

Appeal  from  District  Court,  Moakogee 
County ;  Benjamin  B.  Wheder.  Jndgei. 

Li.  Shears  was  convicted  of  th«  crime  of 
grand  larceny,  and  he  appeals.  Hereraed 

and  remanded. 

Ommp  ft  De  GrafF«iried,  of  Muskogee^  for 
plaintiff  In  wior. 

S.  P.  FreeUng,  At^.  Gen.,  and  W.  O.  Hall, 
Asst.  Atty.  iOen.,  for  the  Statsi 

MA.TSON,  J.  This  an  appeal  from  thm  dis- 
trict court  of  Muskogee  county,  wherein  at 
the  November  tenn,  1918,  the  defeodaut  I* 
Shears,  waa  oHivicted  of  the  crime  of  grand 
larecDDy  and  sentenced  to  serve  a  term  of  one 
year  In  the  stete  pmltentlary. 

m«  Attorney  Oenoid  has  filed  a  confB» 
sion  of  error  as  follows: 

TFhls  was  a  prosecutioD  and  conviction  for 
the  crime  of  grand  larceny,  to  wit,  stealing  a 
sack  of  brass  that  had  been  ripped  out  of  the 
machinery  of  a  cotton  ffin  in  the  town  of  Has- 
kell 


«s»For  Mbw  aa«w  •••  mub*  tople  ud  KBT-NUU  BAR  In  rU  K«y-Nusib««a  DIgwU  ud  IndaxM 
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'  *TFhe  defendut,  of  eoarm,  denied  rteaMBK  tlie 
bnui,  Bnd.  produced  evidence,  which  wb«  prob- 
aUj  fidie.  that  be  did  not  leave  his  honse 
the  alffht  the  braas  was  itoleo,  and  that  two 
men  came  to  his  place  that  verr  night  and 
wanted  to  aell  him  a  sack  of  braas,  and  that 
be  refused  to  purchase  tt  for  the  reason  it  was 
nighttime.  The  brass  was  found  on  his  prem- 
ises by  the  officer,  and  bis  defense  was  that 
he  did  not  steal  the  brass  or  have  anythiDg  to 
do  with  ateallng  it,  and  that  the  parties  who 
came  to  sell  him  brasa  left  it  ttun,  irlth- 
ont  his  knoiriedge  or  consent. 

"Counsel  for  dtfendant  olfered  aq  affirma- 
tive instmction  covering  his  defense,  wUch  in- 
struction told  the  jury  that  if  they  believed 
'that  some  person  or  persona  other  than  the 
defendant  put  the  brass  at  Ills  house  without 
the  defen^nt's  conuiTance  that  the  verdict 
should  be  not  guilty.*  This  Instmction  states 
the  law.  The  jn^e  supplemented  that  instruc- 
tion with  the  farther  instmction  that  it  the 
brasa  was  pot  there  without  the  *knowledge 
or  consent'  of  defendant  thvj  should  acquit 
him.  Therefore  It  cannot  he  said  that  this 
instruction  is  harmless,  because  from  de- 
fendant's own  testimony  they  might  infer  that 
the  person  left  the  brass  at  his  house  with  his 
consent,  or  at  least  his  knowledge.  That  in- 
stmction even  would  haye  been  erroneoos 
where  the  charge  waa  receiving  stolen  proper- 
erty,  because  to  make  one  gnil^  of  receiving 
stolen  property  the  i»erson  must  know,  or  have 
such  knowledge  as  a  reasonab^  pradeot  man 
would  know,  the  property  was  stolen.  If  the 
court  desired  to  instruct  the  jury  on  the  law 
of  receiving  stolen  property,  he  should  have 
stated  to  them  the  elemeats  of  the  crime, 

"We  therefore  respectfully  submit  that  the 
judgment  in  this  case  should  be  reversed  and 
that  some  should  be  remanded  for  a  new  trial." 

An  examination  of  the  record  convinces 
tbis  court  tbat  the  confession  of  mor  <rf  the 
Attorney  General  should  be  sustained,  and 
for  reasons  stated  therein  the  Judgment  Is 
reversed  and  cause  remanded  to  the  trial 
court  fw  ft  new  trial,  or  for  furtbor  proceed- 
not  Inconsistent  with  tbis  opinion. 

DOXI^  P.      and  BESSBY,  J.,  concur. 


CARDWELL  V.  STATE.   (Na.  Ap^272.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  June 
^  1921.  Behearing  Denied  Nov.  19, 1821.) 

(8yltalu9  by  the  Court.) 

I.  Criminal  law  ^1141(2),  1163(1)— Appet- 
last  must  aafabllili  arror  aad  raisltlBi  pn^ 
■dioe. 

On  appeal,  burden  is  upon  appellant  to  es- 
tablish both  error  and  prejudice  rtsultii^  there- 
from. 


2.  Crtalial  law  «»III5(2)— Overntllnp  de- 
fesdanFe  ohallmge  for  cause  to  Individual  J«- 
rera  held  not  rsvsrslble  error,  In  visw  of  reo* 
ord. 

In  prosecution  for  murder,  fteld  not  reversi- 
ble error  to  overrule  defendant's  challenge  for 
cause  to  individual  jurors  on  ground  contained 
In  subdivlston  8,  g  5869,  Bev.  Iaws  1910,  where 
the  record  does  not  disdose  that  jurors*' 
scruples  or  opinions  are  such  as  to  preclude 
them  from  returning  a  verdict  of  guilty  with 
death  pensl^. 

3.  Jury  «»I08,  110(8)— Court,  on  objeotlon 
made  before  Jury  is  awern,  sheald  exclude  Ju- 
rors having  oonseteatlens  soreplM  agalast 
death  penalty. 

In  cases  where  death  is  provided  aa  a  pun- 
ishment for  crime,  trial  courts  should  ezdnde 
an  jurors  who  have  conscientious  scmides  or 
opinions  against  the  infliction  of  the  death  pen- 
alty, whether  the  challenge  comes  from  the 
state  or  the  defendant,  or,  without  challenge, 
where  such  is  made  to  appear  before  the  jury  Is 
sworn  to  try  the  cause. 

4.  Crimlaal  law  «s»7ed-lBatr«oHoaa  fairly 
stating  law,  aad  as  favarable  to  dafaatet  as 
evidence  warrants,  bold  aot  fe  show  error. 

Where  the  instractions  fairly  state  the  law 
of  the  case  as  applied  to  the  eridence,  and  are 
as  favorable  to  defendant  as  the  evidence  war- 
rants, tbey  are  sufitdent 

5.  Crlmlsal  law  $=>I028 — Errora  not  prapsrly 
raised  la  osart  below  cannot  ba  oonsldsrad. 

AHeged  errors  occurring  during  the  prog- 
ress of  the  trial,  and  not  properly  raised  and 
presented  in  the  court  below,  will  not  be  con- 
sidered <«  appeaL 

Appeal  from  District  Court,  TUImaa  Goan< 
ty;  Frank  Matthew^  Judge. 

Eula  Gardwell  was  convicted  of  mflnrfuntfi- 
ter  in  the  first  degree,  and  be  aiveals.  Af- 
flrmed. 

Mounts,  Davis  ft  WllUams,  ot  lYedeilea, 

for  plaintiff  in  error. 

S.  P.  Freellcg,  Atty.  Gen.,  and  Sam  Ho(A^, 
Asst.  Atty.  Gen.,  for  the  State. 

UATSON,  J.  This  ia  an  appeal  from  the 
district  court  of  TlUman  county,  wherein  the 
defendant  Elula  Gardwell,  was  convicted  (tf 
the  crime  of  manslau^tw  In  the  first  degrea 
fOr  klUing  one  Russell  Oodtsej,  and  sentenc- 
ed to  B^e  a  term  of  four  years*  imprison- 
ment in  the  reformatory  at  Granite,  OkL 
From  Bach  Judgment  of  oonvlctioo  an  aK>eal 
baa  been  taken  to  this  court  by  the  filing  of 
a  case-made  with  petition  in  error  attached. 

[1]  Assignment  of  error  No.  2  is  as  follows: 

"That  the  court  erred  in  overruling  the  chal- 
lenge of  the  defendant  to  the  jurors  Gaaon, 
Bracken,  Wade,  and  Helber." 

It  appears  that  during  the  examination  of 
the  jurors  on  th^r  voir  dire  the  attorney  for 
the  defendant  aveetioned  tbe  juEora  aa  to 
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Aether  or  not  they  entertained  oonsdenttoas 
scnq^es  as  to  the  Infliction  of  the  death  pen- 
alty, and  the  record  dlsdoeea  that  the  Jnrors 
above  named  answered  Qiat  th^  entotalned 
conscientious  scruples  against  the  Infliction  of 
the  death  penalty  as  a  panlshment  for  crime. 
Farther,  it  Is  also  dlsdosed  by  the  record 
that  the  defendant  exhausted  all  his  per- 
emptory challenges,  and  that  the  above- 
named  Jnrors  served  on  the  trial  Jury  after 
the  trial  Judge  had  overruled  the  challenge 
of  the  defendant  to  such  Jurors  on  that 
ground,  to  which  action  counsel  for  defendant 
saved  proper  exception  at  the  tlma 

The  cbarse  against  this  defendant  was 
mnrder. 

Section  2319,  BevlBed  Laws  1910,  provides: 

"Any  person  convicted  of  murder  shaU  suffer 
death,  or  imprisonment  at  hard  labor  in  the 
state  penitentiary  for  life,  at  the  discretion  of 
tbe  jury.  Upon  trial  of  an  indictment  for  mur- 
der, the  jury,  if  they  find  the  defendant  guilty, 
most  designate  in  their  verdict  whether  he  shall 
be  punisbed  by  death  or  Imprlsmiment  for  life 
at  hard  labor,  and  the  Judgment  of  the  court 
shall  be  in  accordance  therewith.  But  npon  a 
plea  of  goOty  the  coart  shall  deterodne  the 
same." 

Section  6856,  Id.,  relating  to  the  formation 
of  petit  Juries  In  criminal  causes,  provides: 

"A  dallenge  for  cause  may  be  taken  either 
by  the  state  or  the  defendant." 

Sectlcm  6866,  Id.,  provides: 

"It  Is  ac  objection  to  a  partiealar  Juror  and  Is 
either:  First,  general,  that  the  Juror  is  dis- 
qualified from  servli^  in  any  case  on  trial;  or, 
second!,  partienlar,  that  he  Is  dlsqualiQed  from 
serving  In  the  case  on  trial" 

Section  5868,  Id.,  divides  parttcnlax  causes 
of  cliallenge  into  two  kinds: 

"First  For  such  a  bias  as,  when  the  exist- 
ence of  the  facts  is  ascert^ed,  in  Judgment  of 
law  diaqoalifies  the  Juror,  and  which  is  known 
In  this  chapter  as  implied  bias. 

"Second.  Fox  the  existence  of  a  state  of 
mind  on  the  |Mrt  of  the  Juror  in  reference  to 
the  case,  or  to  either  party,  which  satisfies  the 
court,  in  the  exercise  of  a  sound  discretion,  that 
he  cannot  try  the  issue  impartially,  without 
prejudice  to  the  substantial  rights  of  the  party 
challenging,  and  which  is  known  in  this  chapter 
as  actual  bias." 

[2]  Section  5869,  Id^  provides  eight  dlffer- 
«it  grounds  npon  which  a  challenge  tcr  Im- 
lOIed  bias  may  be  taken,  the  eighth  ground  at 
whidi  is  as  follows: 

"If  the  offense  charged  be  punishable  with 
death,  the  entertaining  of  such  consdentious 
opinions  as  would  preclude  his  finding  the  de- 
fendant guil^,  in  whidi  case  he  shall  neither 
be  permitted  nor  compelled  to  serve  aa  a  Ju- 
ror.*' 

[S]  From  the  forcing  sectltms  of  the  stat- 
utory law  of  this  states  It  Is  dear  tttat  a 


petit  Juror  who  !b  called  to  serve  In  a  murder 
ease  Is  siAiJeet  to  (diaUeDge  <m  the  ground  ot 
Implied  bias  Ua  ttke  ntertainment  of  sucb 
conscientlons  opinions  as  would  preclnde  his 
finding  the  defendant  guilty.  But  the  con- 
scientious scruples  or  (^Inkms  soffldent  to 
disqualify  a  Juror  in  a  murder  case  under  our 
Btotntes  must  be  socta  as  would  preclude  him 
from  agreeiiv  to  a  verdict  of  guilty  with  the 
death  poialty  attached.  Hopkins  v.  States 
9  OkL  Gr.  104,  ISO  Fa&  1101.  Ann.  Gas.  191SB, 
736. 

The  particular  ground  of  dullenge  set  out 
In  subdivision  8,  supra,  was  evidently  intoid- 
ed  for  the  benefit  of  the  stata  In  many  of 
the  states  this  particular  ground  of  challenge 
for  cause  Is  confined  to  the  prosecution.  In 
fills  state,  however,  the  Legislature  has  ap- 
parmtly  made  no  distinction  between  the 
state  and  the  deftadant— permitting  dth« 
party  to  interpose  a.  cbaUense  npon  this 
ground. 

However.  It  Is  extremely  difficult  to  see 
how  defendant  could  be  prejudiced  by  the 
service  on  the  Jury  of  one  who,  althou^  he 
may  believe  defendant  guilty  of  rnnrd^. 
would  not  return  a  verdict  to  that  effect  with 
the  death  penalty  attadied,  where,  as  In  this 
state,  the  Jury  in  its  discretion  may  either  as- 
sess the  punishment  at  death  or  at  imprison- 
ment for  life.  Taking  the  view  of  the  stat- 
utes involved  most  favorable  to  defendant, 
viz.  that  they  permit  defendant  to  take  a 
challenge  for  cause  on  this  groimd,  neverth^ 
less  the  burden  Is  upon  defendant  to  make  It 
affirmatively  appear  that  the  challenged  Ju- 
ror was  clearly  dISQualifled  within  the  mean- 
Ing  of  the  statute. . 

In  the  Instant  case  all  that  appears  tma 
the  record  is  that  the  Jnrors  mentioned  have 
consdenttoos  scsmples  against  the  InfllcCloa 
of  the  death  penalty  as  a  punishment  for 
crlma  Ttm  entire  T<dr  dire  ezaminatkm  of 
these  ;jurOT8  is  not  before  na  Whether  or 
not  the  scruples  or  opinions  are  merely 
against  the  law  Itself,  or  are  such  as  would 
Interfrae  with  the  performance  of  his  duty 
under  his  oath  and  preclude  the  Juror  from 
returning  a  verdict  of  guilty  with  the  death 
poialty  attached,  does  not  appear.  This 
court  Is  not  inclined  to  hold  an  error  In  the 
selection  of  the  trial  Jnry  reversible  which 
apparently  did  not  reeult  to  the  substantial 
prejudice  of  the  defendant  upon  the  trial; 
and  where  it  does  not  clearly  appear  from  the 
record  that  the  conscientious  scrui^es  or 
opinions  of  the  Jnrors  complained  of  were 
such  as  would  preclude  them  trosa  returning 
a  verdict  of  gnllty  of  murder  with  the  death 
penalty  attached.  It  cannot  be  said  ttiat  th« 
trial  court  so  abused  its  discretion  in  the 
selection  of  the  Jury  as  to  c<Hnmlt  reversible 
error  in  overruling  d^^danf  s  chaUeogea  to 
these  Jurors  for  cause. 

However,  it  may  be  added,  for  Oie  fntiue 
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snldance  at  the  trial  conrts  In  cases  Trhere 
tbe  deatli  praalty  is  provided  as  a  pnnlsh- 
ment  for  crime,  that  the  better  practice 
would  be  to  exclude  all  Jnrors  who  have  cod- 
sdentlotu  acraples  or  optnlons  agaluat  the 
infliction  of  the  death  penalty,  whether  the 
dullenge  comes  from  the  etate  or  the  de> 
fendant:  or  even  If,  wttbont  challenge,  ench 
la  made  to  appear  before  the  Jury  Is  sworn  to 
try  the  cauae,  the  court  should  of  Its  own  mo- 
tion excnsp  Uie  Juror, 

[4]  Certain  inatrtictioiia  of  the  trial  court 
are  comidalned  of;  but  the  court  has  exam- 
ined the  tranacrli^  Of  the  evidence^  and  we 
are  coDTlnced  that  the  InstructlfHU  fiilrly 
atate  tlu>  law  of  the  caae  as  applied  to  the 
facta,  and  are,  when  coudtered  a>  a  wliol^ 
ftae  from  any  rereralUe  error,  and  as  fa- 
vorable to  the  dtfbndant  aa  the  evidence 
would  warrant 

[I]  The  otber  alleged  error  complained  of 
waa  not  properly  raised  in  the  court  below. 

For  the  reasons  stated,  the  Judgment  la 
affinncd  and  tbe  cause  remanded  to  the  low- 
er court,  with  Instroctkma  to  carry  Into  ef- 
fect Its  Judpnent. 

DOTLB,  F.     and  BBBSIBT,  J„  i;oncnr. 


TINNEY  V.  STATE.   (Ne.  A-3273.) 

(Criminal  Court  of  Appeal*  of  Oklahoma.  Juna 
4.192L) 

(S^ttahtu  bp  the  Court.) 

1.  Jvry  «9llO(l)— KaewB  groaad  of  Jarvr'a 
disquallfloatlofi  It  waived  1^  wIttilioldiaB  an- 
111  after  verdict 

A  koown  ground  of  diaqoaliflcation  to  a  ju* 
ror  before  or  during  the  progreBs  of  tbe  trial 
IB  waived  by  witbbolding  it,  or  refuiiDg  or  de- 
clining to  nise  the  objection  until  after  ver- 
dict 

2.  HomWde  «s»3M(3),  309(1).  840(4}-4»< 
Jeetlas  to  laatmetlon  oa  guilt  or  iaseoeso*  of 
■■rdsr  not  avaflable  where  eoavletloB  was  for 
manslaughter. 

In»tmotIon«  examined,  and  Md  free  from 
prejudicial  error. 

Am)e8l  from  District  Court  TUIman  Conn* 
ty;  Frank  Matthews,  Judg& 

Luke  Tinney  waa  convicted  of  manslaugh- 
ter In  tbe  flret  degree  and  be  appeals.  Af- 
firmed. 

J.  A.  Carr  and  Mounts  &  Davla,  all  of 
f'rederick,  for  plaintiff  In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  Sam  Hoc^- 
ae,  Aaat  Atty.  Gen.,  for  the  State. 

MATSON,  J.  Defendant  Luke  mnney, 
was  convicted  In  the  district  court  of  TiU- 
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man  county  of  the  crime  of  manslaughter  In 
the  first  degree  for  killing  one  Thomas  Jack- 
son in  said  county  on  the  27th  day  (tf  rd>- 
mary,  1917,  and  was  sentenced  to  serve  a 
term  of  seven  year^  imprisonment  In  the  re- 
formatory at  Granite,  Okl. 

[1]  It  IB  first  contended  that  the  trial 
court  erred  In  not  exdudlng  from  service 
upon  the  Jury  one  H.  F.  Cason,  for  the  rea- 
son that  tbe  said  Juror  entertained  conscien- 
tious scruples  against  the  infliction  of  the 
death  penalty,  which  fact  was  made  known 
to  the  court  after  the  Juror  had  been  Im- 
paneled and  sworn  to  try  the  cause.  There 
was  no  attempt  to  take  advantage  of  this 
alleged  error  In  the  procedure  of  the  trial 
until  after  the  verdict  was  rendered.  This 
was  too  late.  In  the  case  of  Queenan  v. 
Territory,  11  Okl,  281.  71  Pac  218,  91  L.  B. 
A.  324,  the  Supreme  Court  of  tbe  territory 
of  Oklahoma  held : 

"A  known  ground  of  dsgtmlification  to  a  Ju- 
ror, before  or  during  tbe  progress  of  tbe  trial, 
is  waived  by  witbbolAng  it  or  refusing  or  de- 
clining to  raise  tbe  obJeeti<m  until  after  ver- 
dict" 

See,  also,  24  Cyc.  p.  816,  aubd.  B,  S$  1  and  2. 

[2]  Instmctloo  No  6,  given  by  the  trial 
court  and  excepted  to  by  the  defendant  is 
alleged  to  be  erroneous.  An  examination  of 
this  instruction  discloses  that  It  relates  en- 
tirely to  the  crime  of  murder.  While  the  In- 
struction Is  not  open  to  the  objection  urged 
against  it  U  baa  been  rqpeatedly  bald 
this  court: 

"An  assignment  of  error  based  upon  an  in- 
struction of  tbe  court  bearing  on  tbe  question 
of  tbe  guilt  or  innocence  of  a  peraon  on  trial 
of  marder  is  of  no  avail  when  tbe  Jury  return  a 
verdict  finding  Boch  person  guilty  of  mBaslaugh- 
ter  and  not  of  murder."  Duncan  State,  11 
OU.  Cr.  217.  144  Pac.  629;  Byars  v.  Bute,  7 
OU.  Cr.  650,  126  Pac.  202;  Morgan  v.  Terri- 
tory, 16  Okl.  630,  85  Pac  71& 

Instroctiott  Na  11  waa  also  exc^^ted  to, 
and  Is  as  follows: 

"You  are  farther  Instructed  tkpt,  while  one 
unlawfully  attacked  bas  tbe  rlgbt  to  use  such 
force  as  under  tlie  dreumstances  reasonably  ap- 
pears to  bim  to  be  necessary  to  repel  the  at- 
tack and  avoid  injury  to  bimBelf,  be  will  not  be 
Justl6ed  in  using  greater  force  ttiao  reasonably 
appears  secessary  and  sufficient  so  to  du;  and 
if  be  does  use  greater  force  than  so  reason- 
ably appears  necessary  and  sufficieat  to  avoid 
tbe  danger  apparently  intended  to  be  inflicted 
upon  bim,  .and  thereby  kills  tbe  person  who 
made  the  attack,  or  if,  after  tbe  attempt  to  In- 
jure him  shall  have  failed  and  tbe  danger  no 
longer  imminent,  he  kills  the  person  making  tiie 
attempt  he  will  be  gail^  ttf  manalanghter  in 
tbe  first  degree." 

Aa  no  brief  in  this  case  in  b^alf  of  plain- 
tiff In  error  has  been  filed,  the  cause  waa 
submitted  on  the  brief  filed  In  the  caae  of 
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Cardwen  r.  State  (No.  A-SSTS),  201  Pac.  817. 
tbis  day  decided.  In  the  Cardwell  Case  the 
fact«  were  dlsBfmllar  to  this,  although  self- 
defense  was  pleaded  In  each  case.  Instrac- 
tlon  No.  11  la  applicable  to  the  facts  detailed 
by  the  witnesses  for  the  state  constraed  In 
connection  with  the  defense  interposed,  and 
the  Jury  could  reasonably  condnde  from  the 
entire  evidence  either  (1)  that  the  defendant 
used  greater  force  than  reasonably  appeared 
to  him  necessary  as  saffldent  to  arold  the 
danger  from  the  deceased,  in  which  case  the 
killing  would  not  be  Justifiable;  or  (2)  that 
the  injury  inflicted  by  him  upon  the  deceased 
whi(^  caused  death  occurred  after  the  de- 
ceased's attempt  to  injure  defendant  had 
failed  and  the  defendant  was  no  longer  in 
imminent  danger  from  the  deceased,  in 
which  evttit  the  killing  would  be  man- 
slaughter in  the  first  degree  under  the  third 
subdivision  of  section  2320,  Revised  Laws 
1910.  We  cannot  see  wherein  the  defendant 
was  in  any  wise  prejudiced  by  the  giving  of 
this  instruction. 

Instructttm  No.  13  is  also  complained  of  on 
the  ground  that  It  Is  confusing  and  mislead- 
ing. No  authorities  are  cited  to  support  the 
contmtlon  urged.  While  tbe  instruction 
covers  certain  subject-matter  contained  In 
othor  InstructioDS  given,  we  fail  to  see 
wherein  it  could  have  misled  or  confused  the 
Jury  when  considered  together  with  all  the 
Inetmctlons  given  in  the  cause.  We  regard 
the  court's  instnictions  as  a  whole  to  be 
an  able  exposition  of  the  law  applicable  to 
the  facts  of  the  cause. 

Wliile  the  facts  In  this  case  are  conflict- 
ing, there  Is  ample  erid^ce  in  the  record  to 
justify  the  Jury's  conclOfllcHi  that  tbe  defend- 
ant was  gidlty  of  manslaughter  In  tba  first 
degree. 

No  prejudicial  error  being  urged,  and  none 
appearing  to  the  court,  It  is  the  opinion  of 
this  court  that  the  defendant  had  a  fair 
and  impartial  trial,  and  that  tlie  Judgment 
of  oonvlctl<ni  abonld  be  aflBmed;  and  It  la 
so  ordered. 

DOTLB,  P,  J.,  and  BDSSBT,  J.,  concur. 


DUMAS  V.  STATE.   (No.  A-3663.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  June 
18^  102L   Behearing  Denied  Sept.  1% 
1921.) 

(Byllabut  If  1h€  Court,) 

I.  Indlolmoat  and  Inforaiatioa  ^125(46)— 
I  nf ornatlon  chargino  buralng  of  several 
buUiHngs  as  one  offense  la  not  ifuplloltous. 

Aq  information  chargins  as  a  single  act  the 
tmniing  of  a  number  of  designated  buildings 
cbarses  but  one  offense,  and  is  not  bad  for  du- 
ididty. 


2.  Crfmlaal  law  «5»M4I(2),  1I63(I)-A#mI- 
laat  Hmt  esWIsh  arror  mad  rstiltlaa  pr«|- 
vdloe. 

On  appeal  tiw  buidon  is  optm  defendant  to 
establish  botb  error  and  prejnffies  resolttaig 
tberefirom. 

3.  Criminal  law^n66Va(5)— Overmllnieliat- 
lenge  to  veaire  sanmened  by  shartff,  a  wit- 
ness, not  prejudkrial,  where  sheriff  did  not 

testify. 

Where  the  appellant  Interposed  in  the  trial 
court  a  challenge  to  a  special  venire  of  tales- 
men on  the  ground  that  they  were  summoned  by 
the  sheriff,  and  that  said  sheriff's  name  was 
indorsed  on  the  informatioB  aa  a  witness 
against  defendant,  and  there  is  no  showing  in 
the  record  that  the  sheriff  was  a  nuteiial  wit- 
ness against  defendant,  and,  on  the  contrazTt  it 
apitears  that  the  sheriff  waa  not  prodaced  and 
did  not  testify  as  a  witness  against  defendant, 
it  cannot  be  said  that  the  trial  court,  in  the  ab- 
sence of  auA  a  shoving,  CMnmltted  error  prej- 
udicial to  defendant  In  oTermling  the  challenge. 

4.  Crfsilaal  law  «=>908(3)— Stats  mny  ase  one 
of  two  persftBs  Jolnthr  lafemed  agalast  aa 
witnesses  against  ethera. 

Where  two  or  more  persons  ore  Jointly  in- 
formed against,  Uie  stats  may  use  one  of  sodi 
defendants,  either  before  or  after  con^etion,  aa 
a  witness  against  the  others,  withont  first  £s- 
missing  the  prosecnticm  against  tlu  defendant 
so  used  as  a  witness. 

5.  Criminal  law  «3>508(3),  1 144(12)— Wbera 
oodefeadaM  tastlfled  bat  did  aot  dalm  privU 
lege,  ha  will  bs  presumed  to  have  tastlfled  vti- 
HBtarity. 

Sections  S879  and  6880,  Bev.  Laws  1910,  re- 
late to  the  dismfsssl  of  a  prosecution  against 
ons  defendsnt  In  order  tiiat  be  msj  bs  com- 
p^ed  to  be  a  witness  against  Ae  other,  bnt 
such  sections  must  be  constraed  In  eonnecUon 
with  section  27,  art.  2,  Const.,  reQulriug  any 
person  having  knowledge  or  possession  of  facts 
that  tend  to  establish  the  guilt  of  any  other  per- 
son or  corporation  charged  with  an  offense 
against  the  laws  of  the  state  to  give  testimony 
or  produce  evidence  when  legally  called  upon  to 
do  so,  although  the  same  may  tend  to  incrimi* 
nate  him,  bat  reHsrlng  such  person  Cron  anb- 
seqnent  prosecotimt  or  pendty  or  forfettnre  on 
account  of  so  testl^ring  or  prodadng  evidence. 
It  is  the  privilege  of  a  codefendant  to  tesUfy 
Tiduntarily  against  the  other  defendant  on  a 
separate  trial,  and  where  socb  codefendant 
claims  no  privilege  againat  self-lncriiainatien, 
the  presumption  wHI  -be  entertained  fat  tUa 
court  that  he  testifies  volantarily. 

•.Criminal  law  ^»37l(l,  12)— EvMenet  H  Mb- 
•r  orlBM  adahalM*  to  ahow  matlva  sad  Ip. 
tent 

It  la  a  general  rale  In  criminal  prosecutions 
that  evidence  of  any  offense  other  than  that  for 
which  the  prosecation  is  had  is  inadmissihle. 
To  this  rnle  there  are  exeeptioDS,  and  one  of 
them  is  that  evidence  which  tends  to  show  mo- 
tive or  intent  may  be  given  against  a  defendant, 
although  its  Introduction  may  involve  defend- 
ant In  the  commission  of  other  offenses. 
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7.  Crlnlpal  law  «=M  1 14(1)— AulgmMrta  aot 
•■pported  by  raoord  will  aot  to  oonsldered. 

ABslgiuiients  of  error  not  supported  by  the 
record  will  not  be  considered  on  aiHwal. 

8.  Criminal  law  «=»5 1 1  ( I )— EvIdaaM  iuld  mf- 
llolmt  to  oorroborate  aooompHet. 

Bvideoeo  examined,  and  hM  to  be  anffldent 
to  corroborate  an  accomplice. 

Appeal  from  District  Oourt,  Ohoctaw  Coan- 
ty;  A  A  McDonald,  Jndfe. 

Houstcm  Dumas  was  convicted  of  arson  In 
ttie  second  degree;  and  he  appeals.  Affirmed. 

Plaintiff  in  error,  Hoastoa  Domas,  bearein- 
ftfter  referred  to  as  defendant,  was  charged 
Jointly  wttb  (Hie  J.  D.  Moore,  by  Information 
filed  in  the  district  conrt  of  CSioctaw  coonty, 
with  the  crime  of  arson,  and  vt>on  a  Bcgiaxate 
trial  was  convicted  ot  second  d^pree  arson 
and  saitenced  to  s^e  a  term  of  five  years' 
Imprisonment  In  the  penitentiary.  Brledy 
stated,  the  material  evidence  Is,  in  sab- 
stance,  as  follows:  ■ 

D^endant  lived  in  the  town  of  Soiw, 
Ohoctaw  coonty,  and  In  the  apring  or  snm- 
mer  ot  1917  he  became  the  agent  ot  the  Mad- 
ill  Grain  &  Ettevator  Oc»npany,  In  that  town, 
for  the  porpose  of  buying  grain  and  feed  of 
differmt  kinds  and  shipping  same  to  said 
company  to  the  city  of  Madlll,  In  Marshall 
coonty.  Arrangement  was  made  between  de- 
fendant and  an  agoit  (tf  the  grain  and  ele- 
vator company  to  transact  the  local  business 
at  Soper  throngh  the  First  National  Bank  of 
fliat  dty,  and  it  amtears  tmm  the  evidence 
that  the  s^an  of  operation  was  to  draw  drafts 
on  said  company  through  said  bank  for  the 
grain,  cotton  seed,  and  other  products  that 
were  pnrdiased  by  d^oidant  fm  the  com- 
pany at  the  town  of  Sopw-  A  warehoose 
was  provided  for  the  nae  of  deCtedant  In 
storing  the  grain  and  other  feedstoJEs  until 
cars  could  be  obtained  to  transport  Uie  same; 
the  said  wardiouse  bdng  a  frame  bnUdlog 
located  on  lot  No.  4  In  blodc  21  in  the  town 
of  Soper,  and  owned  by  one  Dldt  Oowder. 

Q3ie  testimony  sho^  that  ideCendant, 
through  ccnmivance  with  other  persons,  drew, 
shortly  before  the  alleged  commission  of  this 
offense,  approximately  $200  from  the  Madlll 
Grain  ft  Elevator  Company  for  materials  that 
had  nev«  been  purchased  by  him  for  said 
company.  Also  there  Is  some  evidence  to  the 
effect  that  parties  were  permitted  to  take 
corn  from  the  wardionse  la  Soper  after  the 
same  had  been  purchased  by  the  grain  and 
elevator  company  and  paid  for  witbQjit  the 
knowledge  and  consent  of  said  company,  and 
without  any  authority  from  It 

According  to  the  records  k^t  by  the  Madlll 
Grain  ft  Elevator  Company  tor  money  paid 
for  com  and  cottcm  seed  presumed  to  have 
been  purtAased  defendant,  there  should 
have  been  about  680  bushels  of  com  in  the 


warehouse  and  about  28  tons  of  cotton  seed 
at  the  time  of  this  alleged  offense,  while  the 
evidence  discloses  that  there  was  approxi- 
mately in  the  neif^borhood  of  only  150  to  ITC 
bushels  of  com  and  about  from  6  to  8  tons  of 
cotton  seed  In  the  warehouse  at  that  time. 
The  day  before  the  Are,  defendant.  In  a  tele- 
phone conversation  with  the  manager  of  the 
grain  and  elevator  company  at  Madlll,  told 
said  manager  that  he  wonld  ship  the  com 
and  cotton  seed  on  hand  Immediately;  and 
tbere  Is  some  evidmce  to  the  effect  that  men 
had  been  employed  a  day  or  two  before  this 
tire  to  separate  the  corn  from  the  cotton 
seed  in  the  warehoasa  However,  before  the 
fire  none  of  this  grain  ot  foodstuff  was  ship- 
ped to  the  grain  and  elevator  c(Hnpany. 

The  Are  took  place  about  1  o'clod^  a.  m. 
on  the  morning  of  Felnrnary  15, 1918;  and  the 
witness  J.  T>.  Moore,  who  was  jointly  Inform- 
ed against  with  defendant  but  who  had  de- 
manded a  severance  of  trial,  testified  In  be- 
half <tf  the  state  that  he  and  defendant,  with 
whom  he  was  living  at  the  time,  took  a  can 
of  coal  oil  over  to  the  warehouse  and  set 
Eire  to  the  same.  A  high  wind  was  blowing 
in  the  direction  of  other  buildings  In  the 
town,  which  resulted  in  the  communl(»tion 
of  the  fire  to  several  buildings  nearby  and  a 
destmctlon  of  pr<^perty  to  the  ^t«it  of  ap- 
proximately $150,000. 

The  defense  interposed  was  an  allU,  and  in 
snpport  therwt  defendant  introduced  as  his 
sole  witness  his  wife,  who  testified  that  de- 
fendant came  home  that  night  from  town 
about  11  o'clo<^  and  went  to  bed  with  her, 
and  that  he  was  asleep  In  bed  at  the  time  she 
heard  the  flre  alarm ;  that  their  house  was 
located  about  a  block  and  a  half  distant  from 
the  war^DUse.  D^^idant  did  not  take  the 
witness  stand  in  bis  own  behalf,  in  no  way 
denying  the  positive  testimony  of  Moore  to 
the  effect  that  th^  had  set  fire  to  the  build- 
ing, and  in  no  way  denying  the  testimony  of 
other  witnesses  to  the  effect  that  defendant 
and  they  had  drawn  fictitious  drafts  against 
the  grain  and  elevator  company  for  foodstuff 
which  had  not  been  sold  to  defendant. 

Jordan  ft  Buike,  of  Hugo,  for  plaintiff  In 
ecror. 

S.  P.  FreeUng,  Atty.  Qta.,  and  B.  U  Fulton 
and  W.  G.  Hell,  Asst  Attys.  Gen.,  fw  the 
State. 

MATSON,  J.  (after  stating  the  facts  as 
above).  It  is  first  contended  that  the  trial 
court  erred  in  overruling  the  demurrer  to  the 
amended  information.  In  the  brief  and  al- 
so orally  counsel  advanced  the  argument  that 
the  information  Is  duplldtous. 

[1]  The  chai^g  i»irt  of  the  lnf(«matlon 
Is  as  follows: 

"That  Houston  Domas  and  J.  D.  Moore  did, 
in  Choctaw  eonnly,  state  of  OUahoma,  on  or 
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•boat  tbt  IBtb  day  of  Ttbrnarr,  1918,  and  an- 
terior to  the  presentmetit  hereof,  eommit  the 
erlme  of  arsoD,  In  the  manner  and  form  ae  foN 
Iowa,  to  wit:  Then  and  there,  In  Choctaw  eoun- 
tj,  state  of  Oklahoma,  in  the  town  of  Soper,  in 
said  county  and  state,  the  said  defendant,  Hous- 
ton E>umas,  on  or  about  Febrnar?  IS,  ItilS,  was 
using  a  house  of  wooden  structure,  then  tbe 
property  of  and  owned  by  one  Dick  Crowder,  sit- 
uated on  lot  No.  4  in  block  No.  21  in  said  town 
of  Soper,  for  storing,  and  then  and  there  had 
stored  therein,  com  and  also  cotton  seed,  for 
and  thra  and  tbere  tbe  proper^  of  the  Bladill 
Grain  &  EDerator  Company;  that  lot  No.  6  is 
near  and  lies  south  of  said  lot  No.  4,  said  lot 
being  situated  in  block  No.  21;  that  a  wooden 
house  was  situated  on  said  lot  No.  6  at  said 
time,  a  portion  of  which  bouse  had  been  and 
was  then  and  there  occupied  by  one  J.  S.  Fry 
and  members  of  his  family  as  a  lodging  and 
steeping  place  in  the  nighttime;  that  lot  No.  7 
in  said  block  No.  21  is  situated,  adjoining,  and 
soDtb  of  said  lot  No.  6;  that  on  said  date  there 
was  a  two-atory  wooden  bouse  on  said  lot  No. 
7,  the  upper  story  of  which  bouse  had  been  and 
was  then  and  there  occupied  by  one  Bun  Hen- 
derson and  members  of  his  family,  in  tbe  night- 
time, as  a  lodsinR  and  sleeping  place;  lot  No. 
8  in  said  block  No.  21  is  adjoining,  and  lies 
south  of  said  lot  No.  7 ;  that  on  said  date  tbere 
was  a  bouse  on  said  lot  No.  8  tn  which  one  Mc- 
Wor&r  was  then  and  there  doing  a  merchan- 
dise business;  that  lot  No.  9  tn  aaid  block  No. 
21  is  adjoining  and  lies  sooth  of  said  lot  No.  8; 
that  on  said  date  a  boose  was  situated  on  said 
lot  No.  9  in  which  A.  A.  Fergnson  &  Co.  was 
then  and  there  doing  a  merchandise  haRiness: 
that  lot  No.  10  is  adjoining  and  lies  sooth  of 
said  lot  No.  9;  that  on  said  date  there  was  a 
houso  on  said  lot  No.  10  in  which  the  Soper 
Trading  Company  was  then  and  there  doing  a 
merchandise  business;  that  lots  Nos.  11  and  12 
in  said  block  No.  21  lie  south  of  said  lot  No. 
10,  and  said  lot  No.  11  adjoins  said  lot  No.  10; 
that  on  said  date  there  waa  a  house  on  said 
lots  Nos.  11  and  12  In  which  Failes  Bros,  were 
then  and  there  doing  a  merchandise  business: 
that  on  said  date  of  February  IS,  1918,  or 
aboat  said  date,  each  and  all  of  said  houses 
herein  described  were  situated  so  dose  togeth- 
er and  so  near  each  other  that  tbe  burning  of 
any  ooe  or  either  of  said  bouses,  so  described 
herein,  would  manifestly  endanger  each  and  ev- 
ery other  bouse  herein  described;   that  on  or 
about  the  ssid  date  of  February  15,  1918,  In  tbe 
nighttlmef  when  a  strong  wind  was  blowing 
from  tbe  northeast,  and  said  bouses  being  so 
situated  as  above  described,  and  each  and  all 
of  said  houses  then  and  there  being  used  in  the 
manner  and  for  tbe  purposes  herein  set  forth, 
and  then  and  there  occupied  as  a  lodging  and 
sleeping  place,  as  described,  and  by  the  per- 
sons named  as  above  set  forth,  tbe  said  defend- 
ants, Houston  Dumas  and  J.  D.  Mpore,  acting 
together,  did  unlawfully,  willfully,  maliciously, 
and  feloniously  then  and  there  set  Sre  to  and 
bum  said  house  on  said  lot  No.  4,  from  which 
burning  house  Sre  was  Uien  and  there  communi- 
cated from  said  burning  bouse  on  said  lot  No. 
4,  to  each  and  all  of  said  houses  as  above  de- 
scribed, and  each  and  all  of  said  honses  above 
described  to  whi(4i  fire  was  so  communicated, 
from  said  burning  bouse  on  said  lot  No.  4  were 
boRied  and  deatcoyed  hy  «id  fire.  It  thn  and 


Uiera  b^g  th*  wiUfnl,  unlawful,  maBdoDs,  and 
felonUraa  Intention  of  aaid  defendants  that  said 
fire  from  said  house  on  said  lot  No.  4  be  so 

communletted  to  eadi  and  every  other  boOding 
described  and  said  buildings  thereby  burned  and 
destroyed;  that  said  defendanta  then  and  there 
set  fire  to  and  burned  said  bouse  or  building 
on  said  lot  No.  4  in  said  block  No.  21  in  the 
town  of  Soper,  Okl.,  with  unlawful,  feloniona; 
and  malicious  Intent  then  and  there  to  destroy 
said  house  or  boUding  and  the  said  ctHitents 
therein  contained,  and  each  and  every  other 
house  or  building  herein  described,  by  and 
through  said  fire  being  so  eommunicated  Cram 
aaid  burning  houae  on  said  lot  No.  4  to  Acb 
and  all  of  said  buildings  herein  described." 

The  partlcaUr  statutes  Involved  are  u  fol- 
lows: 

Section  2698,  BvriaeA  Laws  1010,  deflne* 
arson: 

"Arson  ii  the  wfllfid  and  malldona  bomlnt  of 
a  bnilding,  with  intent  to  deatroy  It." 

Section  2000,  Id.,  proridfla: 

"Any  building  la  deemed  an  inhabited  bofld- 
ing,'  within  the  meaning  of  this  article,  any  part 
of  which  has  usually  been  oecupiad  by  any  per- 
son lod^ng  tborein  at  night.** 

Section  2001,  Id.,  provides: 

"The  word  'nighttime.'  In  this  artleta,  in- 
cludes the  period  between  mnaet  and  nuulM." 

Section  2607,  Id.,  provides: 

"Where  any  appurtenance  to  any  huflding  ia 
so  situated  with  reference  to  such  bnilding,  or 
where  any  building  is  so  situated  with  refer- 
ence to  another  building,  that  tbe  burning  of  one 
will  manifestly  endanger  tbe  other,  a  burning 
of  the  one  Is  deemed  tbe  burning  of  the  other, 
within  the  foregoing  definltiwi  trf  arson,  and  mm 
against  any  person  actually  parttdpatt^i  In  tile 
original  setting  fire,  as  of  the  moment  when  the 
fire  from  the  one  ahall  communicate  to  and 
bum  the  other.** 

Section  2606,  TdL,  divides  arsco  Into  two 

degrees  and  Is  as  fbllows: 

"Arson  is  divided  In  two  degrees.  Arson  in 
tbe  first  degree  is:  Firnt,  malicioufdy  burning 
in  the  oighttime  an  inhabited  budding  Is  wbicb 
there  is  at  the  time  some  human  being;  or. 
second,  maliciously  bnndng  In  the  nlghttliae  a 
structure  adjoining  to  or  within  Uie  enrtflago 
of  an  Inhabited  building  In  which  there  la  at 
the  time  some  human  being,  and  in  audi  a  way 
that  such  inhabited  building  Is  endangered;  or, 
third,  maliciously  burning  in  the  daytime  any 
inhabited  building  or  strorture  in  which  mer- 
chandising is  carried  on;  or,  fourth,  maliaouslr 
burning  in  tbe  nighttime  any  uninhabited  build- 
ing in  whidi  merchandising  is  carried  on.  m- 
in  wtaidi  there  Is  at  the  time  any  eattl^  kniasa, 
bt^s  or  sheep. 

"Arson  committed  in  any  other  way  is  araoa 
in  tbe  second  degree." 

In  drawing  tbe  foregoing  InftmnatlfHi,  tta* 
pleadrr  evidently  Intended  to  allege  tkcts 
sufficient  to  charge  tbe  offense  as  defined  by 
I  aecdona  2698  and  2G07,  aopra.  An  aaalyite 
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of  tbese  stfttatea  conTinces  0i6  court  that 
the  LeglslfltDre  Int^ided  by  tiie  adoption  and 
eiactment  of  section  2607  to  make  the  bunir 
ittg  of  one  bnfldlng  by  setting  flre  to  another, 
so  that  the  fire  so  set  would  manifestly  en- 
danger the  other  building,  to  be  one  contl' 
nuous  arson  should  the  flre  be  communicated 
to  and  bum  the  other  building.  This  Is  the 
view  taken  of  the  Identical  statute  by  the  Su- 
preme Court  of  Kew  York  In  Woodford  t. 
People,  «2  N.  T.  in,  aO  Am.  Bep.  404»  where- 
in It  was  held : 

"Ad  ladictme&t  cbargiog  as  a  single  act  the 
baming  of  a  number  of  designated  dwelling 
houses  charges  bat  one  offense,  and  U  there- 
fore not  bad  for  dnpHcity. 

"Tbe  criminal  act  is  kindling  the  fire  with  fe- 
lonioos  intent  to  bum  tbe  bouses  spedfied,  and 
fs  cwnanmmated  when  the  bnmlng  Is  effected; 
and  the  facta  that  the  honsea  did  not  bum  at 
tbe  same  time,  and  that  but  one  was  aet  <»  fire, 
the  fire  commaoicatiiig  therefrom  to  the  others, 
do  not  make  the  baming  of  each  a  s^jtarate  of- 
fenae.** 

In  2  BDllns  Case  Law,  |  12,  p.  608,  it  la 
aaid: 

**In  th9  case  of  araon  a  single  offense  mar  be 

committed  although  several  houses  or  articles 
are  burned,  provided  only  one  flre  was  set. 
Consequently  an  indictment  for  arson  which 
chartces  as  a  single  act  the  bnmlng  of  several 
honsies  cbai^es  but  one  offeaae  and  Is  not  bad 
for  dnplielty.'* 

See,  also.  State  t.  Oolite,  SI  Kan.  Dll. 
3  Pac.  846,  47  Am.  Rep.  507 ;  Early  t.  Com- 
monwealtb.  88  Va.  921, 11  8.  B.  79S. 

Tbe  conclusion  is  reached  that  the  informa- 
tion charges  but  a  slngte  act  or  transaction 
of  burning,  and  is  not  bad  for  duplidty. 

[2,  S]  It  is  next  contoided  that  the  trial 
court  erred  In  oremillng  a  motion  of  plain- 
tiff in  error  to  qaash  and  set  aside  tbe  panel 
or  array  of  talesmen.  The  record  discloses 
that  the  trial  court  made  an  order  for  the 
sheriff  of  Choctaw  county  to  summon  a  spe- 
dal  venire  of  20  talesmeo,  and  counsd  for 
defendant  moved  to  quash  this  panel  on  the 
ground  that  the  said  sheriff's  name  was  In- 
dorsed as  a  witness  on  tbe  information  to  be 
used  by  the  state  against  defendant. 

None  of  the  proceedings  bad  upon  the  trial 
of  this  challenge  are  set  forth  In  the  recom. 
While  there  ts  a  recital  to  the  effect  that  the 
said  talesmen  were  summoned  by  the  sheriff, 
and  lt>  also  appears  that  two  of  said  tales- 
men  served  upon  the  jury,  there  is  no  show- 
ing that  the  sheriff  was  a  material  witness 
against  defendant,  and,  on  the  contrary,  it 
appears  that  the  sheriff  was  not  produced 
and  did  not  testify  as  a  witness  in  the  case. 

It  has  been  repeatedly  held  by  this  court: 

"On  appeal  the  burden  is  upon  the  appellant 
to  establisli  both  error  and  prejudice  resulting 
therefrom."  Cardwell  v.  State  (No.  A-3272), 
201  Pac  817,  opinion  filed  June  4,  1821,  not 
yet  officially  reported. 


As  idaintlfl  In  error  baa  not  brought  before 
this  court  the  record  of  the  hearing  had  upon 
the  challenge  to  the  special  v^re  of  tales* 
men,  and,  further,  it  not  appearing  that  the 
sheriff  was  a  material  witness  against  defend- 
ant, it  cannot  be  said  that  the  trial  court.  In 
the  absence  ot  such  a  showing  and  proof, 
committed  error  prejudicial  to  the  soibetaa- 
tial  rights  of  defendant  In  ovartnUac  the 
challenge  to  the  special  venire. 

[4,  B]  It  Is  next  contended  that  the  trial 
court  conunltted  reversible  error  in  permit- 
'tlng  J.  D.  Moore,  the  codefendant,  to  testify 
OB  behalf  of  the  state.  The  partlcniar  ground 
la  that  the  said  cod^^endant  was  an  tncon>* 
potent  witness  because  the  charge  against 
him  bad  DOC  been  dismissed  at  tbe  time  he 
was  called  to  testify.  Hie  codefendant  Moore^ 
had  asked  for  and  been  granted  a  aeTennce^ 
and  Dumas  was  alone  upon  trial. 

SeetloD  6819,  Hevtoed  Laws  1910,  providee : 

"When  two  or  more  persons  are  Included  ia 
the  same  Indictment  or  information,  the  court 
may,  at  any  time  before  the  defendants  have 
gone  into  tbeir  defense,  on  the  application  of 
tbe  coaaty  attorney,  direct  any  defendant  to  be 
diadiarged  from  tbe  indictment  or  infonaation, 
that  be  may  be  compelled  to  be  a  witness  for 
the  state." 

Section  5880,  Id.,  also  provides: 

"When  two  or  more  persons  are  included  in 
the  same  Indictment  or  information,  and  the 
court  is  of  opinion  that  in  regard  to  a  particu- 
lar defendant  tbere  is  not  sufficient  evidence  to 
put  him  on  bis  defense,  it  mast,  before  tbe  evi- 
dence is  dosed.  In  order  that  he  maj  be  com- 
pelled to  be  a  witneas  for  his  codefendant,  sub- 
mit its  opinton  to  the  jury,  who.  If  they  so  find, 
may  acquit  the  particular  defendant  for  tbe 
purpose  aforesaid.'* 

Section  S881,  Id.,  provldea: 

"In  the  trial  of  all  Indictments,  Informations, 
complaints  and  other  proceedings  against  per- 
sons charged  with  the  commission  of  a  crime, 
offense  or  misdemeanor  before  any  court  or 
committing  magistrate  in  this  state,  the  person 
charged  shall  at  his  own  request,  but  not  other- 
wise, be  a  competent  witness,  and  bis  failure  to 
make  sudi  request  shall  not  create  any  pre- 
sumption against  him  nor  be  mentioned  on  the 
trial;  if  commented  npon  1^  counsel.  It  shall 
be  ground  for  a  new  triaL** 

Prom  a  consideration  of  the  foregoing  stat- 
utes, togHlier  with  sections  21  and  27,  ait. 
2,  Constitution  of  Oklahoma,  the  cwcluslon 
Is  reacbod  that  section  6879,  relating  to  the 
discharge  of  defoidant  as  a  witness,  applies 
only  wheee  the  defendants  are  both  upon 
trial,  and  it  is  the  purpose  of  the  prosecutlcm 
to  compel  one  def^dant  to  be  a  witness 
against  the  other.  Hie  said  statutes  have  no 
relation  to  the  voluntary  giving  of  testimony 
by  a  defendant.  In  this  case  the  codefend- 
ant, Moore,  asserted  no  ri^t  under  the  Cod- 
stltutl<m  against  compulsion  to  give  evidence 
whidi  might  tend  to  Incriminate  hira.  He 
teatlfled  fredr  and  Toluntarily. 
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In  Brown  r.  SUte,  9  OU.  Or.  882, 182  Pac 
369,  in  passing  upon  the  identical  qnesUon 
bere  InTolTed,  this  court  hdd : 

"Where  two  or  more  persons  are  jointly  in- 
dicted, the  state  may  use  one  of  such  defend- 
ants either  before  or  after  conTictioD  as  a  wit- 
ness against  the  others  without  first  dismissing 
the  prosecution  against  the  defendant  ao  ased 
as  a  witness," 

Section  6881,  BDpra,  axkd  aectlon  21,  art  2, 
OoDfititutiozi,  are  prorlsioos  Intended  solely 
for  the  protection  of  the  defendant,  and 
dionld  be  ass^  bis  dalpa  against  givlnff  la- 
crlmlnatlnr  eridence,  then  section  27,  art.  2, 
Oonstltutlon,  may  be  resorted  to  by  him 
where  he  gins-  taatlnumr  or  prodnces  ev^ 
Idenee  tending  to  establish  the  gnllt  of  bis 
codefoidant  Tbo  matter  ot  giving  evidence 
against  a  oodefendant  viduntarUy  Is  bis  iniv^ 
liege  at  all  times,  but  be  may  assert  bis  daim 
to  protection  against  compnlwlon  to  so  teetlfy^ 
as  to  evidence  tbat  might  incriminate  him 
under  sections  21and27,art2,Gonstltatlon. 
In  BvcSi  an  Instance  (compiilBl<m),  If  it  be 
ap<m  a  joint  trial,  the  charge  i^lnst  him 
may  be  dismissed  as  iwovlded  in  sections  6879 
and  6880,  supra ;  or  If,  nptm  a  joint  trial  or 
not,  he  tePtiOes  In  good  faith  mider  eompol- 
slon,  he  may  snbseqaoitly  assert  his  rights 
against  further  prosecution  on  account  of 
such  testimony  or  evidence  under  the  protec- 
tion affinrded  by  section  27»  art  2,  OonstUn- 
tlon. 

From  this  record,  however,  the  conrt  con- 
cludes that  Ibe  oodefendant  testifled  voluntap- 
rlfy,  tbat  he  claimed  no  privilege  against  sdf- 
lncrimlnatl(m,  and  that  be  was  a  competent 
witness  for  the  state  upon  a  separate  triaL 
We  r^rd  this  assignment  of  error,  therefore, 
without  snbstantlai  merit. 

[8]  It  Is  not  ocmtended  that  the  trial  conrt 
erred  In  pomlttlng  evidence  of  certain  trana- 
actlons  between  defendant  and  Madlll  Grain 
ft  fltovator  Cmnpauy,  whi(±h  tended  to  show 
that  defendant  had  defrauded  said  company 
while  acting  as  its  i^ient  by  drawing  certain 
flctttlous  drafts  for  materials  not  bought  by 
bim  for  said  company,  and  also  by  permitting 
certain  materials  tK>ug2it  and  paid  for  by  said 
company  to  be  extracted  from  the  warebouse 
prior  to  the  Are. 

In  this  connection  It  was  (be  contmtlon  «f 
the  state  that  defendant  art  lire  to  the  ware- 
bouse  for  the  purpose  of  concealing  the  ev- 
idence of  these  other  offenses.  l%is  evidence 
tended  strongly  to  show  a  motive  on  the  part 
of  defendant  to  bum  (be  said  wardionse  at 
that  time,  and  also  bis  intent  in  the  burning 
of  it  In  2  Ruling  Case  Law,  |  21.  p.  617.  it 
is  said: 

"A  rule  applicable  in  criminal  prosecutions 
generally  renders  inacImiBaible  evidence  of  any 
offense  other  than  that  for  which  the  prosecu- 
tion is  had.  To  this  rale  there  are  exceptions, 
and  one  of  them  is  that  when  it  is  material  to 
show  the  intent  with  wbich  the  act  charged  was 


committed,  to  Hhistrate  tts  erindaaBty*  or  to 
identic  the  accused  as  the  person  who  mnimit- 
ted  the  act,  sndi  evidence  Is  admissible.  lUs 
rule  la  applicable  to  prosecotlcms  tm  anon." 

In  McLaughlin  et  al.  v.  State  (No.  A>-te74), 
197  Pac.  717.  opinion  rendered  May  7,  1921, 
not  yet  officially  reported,  it  is  held: 

"Evidence  material  to  the  Issues,  and  tending 
to  shed  light  on  the  guilt  of  defendants,  is  not 
rendered  incompetent  because  it  may,  inddent- 
tally,  Involve  defendants  in  the  comndBBloB  tf 
a  distinct  offense." 

Also,  upon  the  subject  ct  motive  or  Intent, 
other  transactions  tending  to  prove  Ito  crimi' 
nal  existence,  evra  though  th^  may  involve 
other  <rfrenses,  may  be  glvoi  In  evidence 
against  defendant.  Smith  t.  State,  3  OkL  Gr. 
629, 106  Paa  418;  Garter  v.  States  6  OU.  Or. 
282, 118  Pac.  264. 

OAe  record  before  ns  discloses  (bat  to 
Oie  defiant,  Dmnas,  the  ervidenoe  allowed 
to  be  admitted  In  this  case  as  to  other  offen- 
ses dearly  tended  to  show  (bat  Ibe  motive 
for  (be  commission  of  this  arson  grew  out  of 
(be  collateral  almea,  noA  the  conrt,  in  In- 
stmcting  the  jury,  spedficaUy  told  the  Jury 
as  fOUowa; 

'7on  are  Inatmeted  tbat  tiie  tcstlmray  with 
reference  to  drafts  and  with  reference  to  ttie 
com  and  cotton  seed  In  the  buHding  that  la  al- 
leged to  have  been  burned  was  admitted  for  mie 
purpose  only,  and  that  purpose  to  show  the  mo- 
tive, if  any,  ezisting  upon  the  part  of  tiia  de- 
fendant to  bum  said  boOdlng,  and  esnnot  be 
considered  for  any  odier  porpose." 

The  ccmdusion  Is  readied  that  tbe  ev- 
idence introduced  tending  to  connect  dtfend- 
ant  with  the  commission  of  other  ofTensea, 
limited  by  instruction  No.  9,  supra,  was  iHop- 
erly  admitted,  and  the  ruling  of  the  trial 
conrt  In  overmling  d^mdanf  a  objectttm  to 
its  admission  was,  nndw  the  drcumstaneea 
disclosed  by  ttiis  record,  not  error. 

[7]  It  is  also  contended  tbat  (be  trial  conrt 
erred  In  pomlttlng  a  witness  to  testi^  to  a 
certain  conrersatloa  had  with  defendant 
shortly  after  tiw  fire,  in  which  defendant  ad- 
mitted (bat  he  set  out  (be  fire.  It  Is  contend- 
ed that  the  record  discloses  that  such  ev- 
idence waa  not  a  tt9o  and  voluntory  confM- 
slon  on  ttw  part  of  defendant,  but  was  Induc- 
ed hy  reason  of  promises  and  inmmnity  hdd 
out  to  him.  In  connection  with  this  assign- 
ment  we  deem  It  sufficient  to  say  that  the 
record  b^re  ns  does  not  support  the  omten- 
tlou  urged. 

[l]  It  Is  also  contended  tbat  the  evidence  is 
Insufficient  became  baaed  on  the  uncorrobo- 
rated testimray  of  the  aeoompllce,  Moore. 
1%18  contention  is  without  merit  There  are 
ample  facts  and  drcumstaaces  In  the  record 
of  the  evidence  b^ore  us.  Independent  of  the 
testimony  of  the  alleged  aconnpUce,  tending 
to  connect  defendant  with  the  coramlssdon  ^ 
this  offense.  We  deem  the  corrobovatton 
BuffldeaL 
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This  cansB  !•  folly  brtetfed.  and  was  ably 
arsraed  by  coouad  tor  im>ellaiit  at  tti«  time 
«f  Ita  aabmlaaloi.  ThlB  court  has  giTen  care- 
ful cmstdaratUm  to  all  grounds  advanced  and 
ttrsed  aa  reaaraa  for  a  rererml  of  this  Judg- 
ment. An  emalnatloii  of  tbe  noord,  the 
biteC,  and  antborttiea  In  snpport  thereof,  and 
a  cmslderatlon  of  Oi*  arsnmcnt  mad^  falla 
to  conTlnee  this  oanrt  that  any  error  oc> 
coned,  from  ttw  Ineeptton  (tf  this  iwosecntlon 
to  Its  doae^  ptei]iidJdal  to  tbe  sobetantlal 
rights  of  daCukdant  We  think  ttiat  defWd- 
ant  had  a  fair  and  Impartial  trial  aooording 
to  the  ftMFflM  <tf  law. 

For  reasons  stated,  Ute  Jndvnant  of  the 
trial  conit  Is  affisnad. 

DOTLiD,  P.  J.,  and  BBSSBT,  J.,  concur. 


BOWERS  V.  CHICAGO,  M.  &  ST.  P.  RY.  CO. 

(No.  4485.) 

<Si9r«me  Court  of  Montena.  2^  1021.) 

1.  Ranroais  «»4M(ie)— Faaees  at  atalloa 
greas*  aet  repaired. 

Bar.  Codes,  |  4S0S,  reqnlriiig  ndhroads  to 
maintain  fenoM  and  catOa  guards,  i*>  inappli- 
cable to  tracks  at  itation  gronndi  and  liability 
for  injnry  to  an  animal  whldi  tias  stnqred  into 
tbe  gronute  depends  on  negligence  In  handling 
trains. 

2.  Railroads  «S344 1(6)— Fences  about  statles 
grounds  not  presumed  a  trap  for  animals. 

In  an  action  for  killing  an  animal  which 
Imd  Boiple  room  on  either  side  of  the  track  aft- 


Acticm  by  J.  W.  Bowers  against  the  Clil- 
cago,  Milwaukee  ft  Saint  Paul  Hallway  Com- 
pany, a  corporation.  Judgment  for  plaintiff, 
and  defendant  api)ealB.  Beversed. 

Murphy  ft  Whitlo<^  of  Missoula,  for  ap- 
pellant 

J.  Peter  P.  Healy,  of  Melstone,  for  rei^ond- 
ent 

BRANTLT,  0.  J.  A  mare  belonging  to 
plalDtUI.  which  had  strayed  Into  the  station 
grounds  of  defendant  at  Bascom,  Mcmt,  waa 
run  down  by  a  trel^t  train  and  fatally  in- 
jnred,  so  that  it  was  necessary  to  kill  her. 
Plaintiff  commenced  this  action  to  recover 
damages  for  the  loss  lie  thus  sustained.  Aft- 
er issues  bad  been  made  up,  the  parties  sab> 
mitted  tbe  cause  for  Judgmwt  upon  an  agreed 
Btat^mt  of  facta,  nte  oonrt  c<mduded 
that  the  defendant  was  liable  and  rendned 
Judgment  for  the  plaintiff  for  $200;  the 
amount  which  it  was  agreed  tbe  mare  waa 
worth,  with  Interest  at  8  per  cent  per  anr 
nnm  from  the  date  of  the  commenconent  of 
the  action.   Defendant  has  appealed. 

To  nuke  dear  a  statement  of  the  facta  w 
far  as  they  are  material  to  present  the  qne*- 
tlon  submitted  for  decision,  we  reproduce  a 
pUit  of  defmdanfa  station  grounds  and  a 
portion  (tf  the  town  alte  of  tiie  village  of 
Bascom,  which  we  find  Incorporated  In  the 
record.  For  convenience  we  shall  note  the 
dlrectiimf  as  north,  south,  east,  and  west 


er  straying  Into  station  gronndi  fenced  at 
plsces  not  required  by  BeT.  Codes,  S  4308,  to  be 
fenced,  there  is  no  presumption  under  section 
4809  that  sudt  fences  constituted  a  trap  so 
as  to  rendv  the  railroad  company  Uable,  though 
the  train  was  not  negligently  operated. 

Appeal  from  District  Court  Musseldiell 

County;  George  P.  Jones,  Judge. 


The  station  buildings  are  designated  as  the 
depot  and  section  house  on  the  south  side 
of  the  tra(^  and  the  stockyards  on  the 
north  side.  The  station  grounds  to  tbe  east 
of  tiiese  buildings  are  Indoaed  on  tbe  north 
and  south  by  wire  fences,  Indicated  by  the 
notched  lines  parallel  to  the  tracks  at  a 
distance  of  100  feet  on  either  side  of  the 
main  track.    This  Is  the  track  nearest  the 
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depot  bufldlns.  These  fences  are  reftemd 
to  la  the  statonent  as  l^al  fences,  that  Is, 
mch  as  comply  with  the  statute  Imposing 
npon  railway  companies  the  do^  to  fence 
their  tni<fts  and  property. 

As  Indicated  on  Ibe  plat,  the  station 
gronnds  are  fenced  toward  the  west  firom 
point  I«  on  First  avenue  in  tbe  town  adte, 
and  from  the  stockyards  on  the  north.  The 
only  means  of  access  into  the  station  gronnds 
are  a  narrow  psssway  throu^  the  fence  on 
the  north  at  the  stodcyards  at  A,  not  pro- 
tected by  a  mte,  and  the  gap  In  the  fence  on 
the  sonth  aide  at  B^rst  arenne,  indicated  by 
Hhe  letters  G  I.  So  far  as  the  statement 
discloses  anything  on  the  subject,  the  portion 
of  the  town  site  appearing  on  the  plat  Is 
unoccnpled.  The  area  to  the  east  ot  this 
and  beyond  the  fence  sonth  of  the  tradts 
Is  an  Inclosed  i^sture  belonging  to  the  plaln- 
tltr,  the  went  boundary  line  being  the  fence 
G  H.  extended  south.  On  August  22.  1910. 
the  day  before  the  accident  the  mare  in 
question  was  In  the  pasture.  During  the 
following  night  she,  with  other  animals,  stray- 
ed out  of  the  pasture  and  Into  the  station 
grounds  by  way  of  First  avenue  through  the 
gap  at  First  avenue,  and  east  along  the 
tracks  to  a  point  near  the  switch  at  0.  Sev- 
eral trains  of  the  defendant  do  not  stop  at 
Bascom,  among  these  being  the  west-bound 
freight  No.  63.  About  3  o'clock  In  the  morn- 
ing of  August  23.  train  No.  63,  consisting  of 
45  cars  and  a  caboose,  driven  by  defendnn^s 
enirineer.  Harper,  was  approaching  the  sta- 
tion from  the  east  at  a  speed  of  20  miles 
per  hour.  The  grade  at  this  point  is  from 
2  to  8  per  cent  downward  toward  the  west 
When  the  engine  was  about  12  car  lengths 
east  of  the  point  marked  (1).  the  engineer 
discovered  two  horses  on  the  track.  He  Im- 
mediately applied  the  emergoicy  braltes, 
sounded  tbe  raifdne  whistle,  opened  Its  cylin- 
der cocks,  allowing  the  steam  to  escape,  In 
order  to  frighten  the  horses  from  the  track, 
and  did  everything  In  his  power  to  stop  his 
train.  These  horses  moved  off  the  track  to 
the  south,  but  were  immediately  followed  by 
five  others,  stringing  along  one  after  the 
Mher  across  the  track,  among  them  the  mare 
In  question.  She  was  the  last  one  of  the 
string,  and  was  struck  by  the  engine. 

Counsel  for  defendant  contends  that  the 
admitted  facts  are  tnsuffident  to  Show  that 
the  defendant  is  liable  for  plaintiff's  loss.  His 
argument  Is  that  in  such  cases  the  point  at 
which  an  animal  atraya  upon  a  railway  track 
Is  a  controlling  element  In  determining  the 
Uabillty  of  the  company  for  Injury  to  it; 
that,  though  the  statute  makes  a  general  re- 
qniremait  that  railway  companies  shall  fence 
th^  tracks  and  propoty,  an  exception  most 
necessarily  be  made  of  depot  and  statlmi 
grounds,  including  a  way  of  access  to  them; 
and  that  since  it  is  conceded  that  the  en- 
gineer did  eTerythlng  la  his  power  to  prevrat 


his  train  from  running  the  mare  down,  and 

was  not  negllgut  in  handling  It,  the  defend- 
ant is  not  liable  because  the  mare  bad  rtrar- 
ed  Into  the  station  grounds,  wUidi  tbe  com- 
pany was  not  required  to  fence,  and  was 

then  without  defSndaafs  flanlt. 

Oounsel  for  plaintiff,  conceding  ttat  tbt 
ei^neer  was  act  negligent  In  handling  bis 
train,  and  that  defendaat  la  not  liable  oa 
that  ground,  contends  that  the  location  of 
the  fences  from  First  avenue  east  from  tbe 
narrow  gap  at  that  point  constitnted  ttiat 
pnrt  of  the  station  grounds  a  cul-de-sac,  or 
trap,  rendering  It  Impossible  for  a"<™"is 
straying  into  It  to  escare  from  trains 
proachlng  from  ^ther  dlrectioB,  and  bence 
that  the  defendant  is  liable  for  tills  reason. 
In  other  words,  it  was  Incumbent  upon  It 
eithCT  to  have  maintained  wing  fences  and 
a  cattle  guard  immediately  east  of  the  gap 
at  First  avenue  to  prevent  aniaials  from 
straying  toward  the  east,  or,  in  the  nlter- 
natlve,  to  liave  omitted  to  maintain  taty 
fences  in  this  direction  at  alL 

Section  4308,  Revised  Codes,  declares: 

"Railroad  corporations  most  make  and  main- 
tain a  good  and  legal  fence  on  both  aides  of 
their  track  and  property,  and  maintain,  at  all 
crossings,  cattle  guards  over  which  cattle  <w 
other  domestic  animals  cannot  pass.  In  ease 
they  do  not  make  and  mafaitsio  sodi  fence  and 
guards.  If  their  engines  or  cars  shaQ  kill  w 
maim  any  cattle  or  other  domestic  animals 
upon  their  line  of  road,  they  must  pay  to  the 
owner  of  such  cattle  or  other  domestic  animals, 
in  all  easel,  a  fair  market  price  for  the  samew 
unless  it  occurred  through  the  neglect  or  fault 
of  the  owner  of  the  animal  go  killed  or  maimed. 
Provided,  that  nothing  herein  shall  be  con- 
strued so  aa  to  prevent  any  person,  or  per- 
sons,  from  reeoverlng  damages  from  any  rail- 
road  corporation  for  ita  negligent  killing  or  in- 
jury to  any  cattle,  or  other  domestic  animals^ 
at  spnra,  aidinga,  Ts,  erossinga  and  tuntm- 
bles." 

[1]  While  the  statute  i^  general  in  Its 
terms  and  Includes  all  the  property  of  roll- 
way  companies,  it  not  only  impliedly  recog- 
nizes an  exc^ttlon  of  public  highway  csoss- 
ings,  but  the  necessities  of  the  case^  as  wdl 
as  other  provisions  of  law,  forbid  the  main- 
tenance of  fences  transecting  highways.  In 
requiring  the  installment  of  cattle  guards 
at  croasinga.  It  implies  that  they  must  be 
effective  to  ke^  ammala  off  the  trade,  and 
this  requires  the  maintenance  of  wing  fences 
on  both  sides  of  tbe  highway.  The  aator* 
of  the  btislness  of  railways  and  the  r^tiat 
it  beara  to  the  public,  Imidles  a  further  ex- 
ception of  tracks  at  depots  and  la  tbe  sta- 
tion grounds  where  passengos  and  frel^it 
are  received  and  dlsdiarged.  and  pubUc  oo^ 
venioice  requires  free  and  nnobstmcted  ac- 
cess to  the  statlim  bnUdings  and  tradks 
There  must  be  included,  also,  space  sufficient 
to  afford  reasonable  ctmvenlence  in  Oie 
switching  of  carsL  the  making  iq>  of  tralss 
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and  tnpplTlng  m^am  with  fuel  and  water. 
Further,  emploTeefl  are  required  to  paw  al- 
most continuously  back  and  forth  along  the 
tracka  in  the  station  grounds  In  the  per- 
formance of  their  dnttea.  ^niat  them  must 
be  left  open  and  free  from  obatrnctlon  is 
founded  upon  the  danger  whldi  would  neces- 
sarlly  result  to  employees  were  wing  fences 
or  cattle  gnards  or  other  similar  obstmc- 
ttons  maintained  in  th«  station  grounds. 
Their  freedom  from  danger  while  the  em- 
ployeea  are  po^brmlng  their  duties  Is  more 
Important  than  the  safety  which  such  ob- 
structions would  afford  to  straying  animals. 
These  several  exceptions  are  recognized  by 
the  courts  and  text-writers  generally,  and 
grow  out  of  the  very  necessities  of  the  case. 
8  Elliott  on  Railroads.  |  1194;  Kjaop  t.  Chi- 
cago, Mil.,  St  Paul  Ry.  Co.,  B7  Mont  288, 
187  Pac.  1020,  and  authorltlea  dted. 

The  proTlso  In  the  latter  part  of  tiie  sec- 
tion  seems  to  Imply  still  another  exception, 
but  as  !t  !s  not  pertinent  to  the  ease  In  hand, 
we  do  not  stop  to  determine  Its  application. 

It  will  be  noticed  that  railway  companies 
are  neither  expressly  nor  Impliedly  excused 
from  exercising  ordinary  care  to  avoid  kill- 
ing animals  which  stray  into  thdr  Aesfot  and 
station  grounds.  Their  liability  In  such  cases 
depends  up<m  whether  they  appear  to  have 
been  gnUt;  ot  n^llgence  In  handling  their 
trains.  Just  as  fhtir  liability  aiiaea  at  public 
crossings -and  other  places  at  which  fences 
are  not  required  to  be  maintained.  In  audi 
caaea,  the  tect  of  killing  or  injury  being 
proved,  the  presomptlfm  established  by  see- 
tlim  4309  prevails,  and  the  burdni  Is  up<m 
them  to  rebut  It.  No  presumption  may  be 
Indulged  against  a  company,  however,  be- 
canse  of  the  location  and  character  of  the 
fences  it  maintains  about  Its  station  grounds, 
if  it  chooses  to  fence  them,  or  at  any  other 
place  where  it  Is  not  required  to  do  so,  If 
the  fences  meet  all  legal  requirements  as 
to  their  sufficiency.  As  pointed  out  by  Mr. 
Elliott  in  his  work  on  Railroads,  If  an  ani- 
mal baa  entered  upon  the  property  of  a  rail- 
way company  at  a  point  where  no  fence  la 
required  and  Is  injured  at  a  point  where 
none  is  required,  or  even  at  a  place  where 
one  is  required,  there  is  generally  no  llabUlly, 
la  the  absence  of  willfulness  or  n^UgenoOb 
3  raifott  on  Railroads,  |  1201. 

[2]  No  fence  was  required,  either  at  the 
place  where  the  mare  In  question  gained  en- 
trance or  at  the  point  where  she  was  In- 
jured. The  contentlcm  made  by  plalntifT  Is 
that  the  fences  along  the  tracks  to  the  east 
created  a  trap  from  which  the  mare  could 
not  escape.  In  fact  there  was  a  space  on 
either  side  of  the  track  at  the  point  where 
she  was  Injured,  and  there  was  ample  room 
for  her  to  keep  out  of  the  way  of  defendant's 
train.    In  the  absence  of  evidence  tending 


to  show  0»t  the  ftncea  omuOtnted  a  tiap^ 
ttiere  is  no  presumpttoo  ttiat  tb^  did. 

It  being  conceded  that  the  engineer.  Har- 
per, was  not  negligent  In  the  handling  of 
his  train,  the  ftcts  are  not  snflBdeot  to  jus- 
tify the  conduskm  that  the  defendant  waa 
at  fault  The  judgment  must  therefinv  bb 
revowd.  It  Is  80  ordered. 

Reversed. 

BBTNOIJ>S.  COOPER,  HOLLOWAZ,  and 
QAUENt  J3h  concur. 


STATE  V.  RICKS  et  at  (No.  8345a) 

(Supreme  Oonrt  of  Idaho.   July  1.  1921.  On 
Petition  for  Rehearing  Nov.  1,  ItKil.) 

1.  CrlmfsaJ  law  «=9|  106(3)— 4-apse  of  time  la 
flllng  appeal  transcript  Is  not  Jarlsdlotlonai. 

Under  O.  S.  IS  9079  and  9013,  lapse  of  time 
in  filing  a  transcript  on  appeal  in  a  criminal 
cane  is  not  jorisdictional,  and  It  rests  in  the 
diflcretioo  of  the  court  to  dismiss  the  appeal 
or  enl^e  the  time  for  filing  the  transcript. 

2.  Crimlnel  law  «=»ll06(i),  1109(3)— Where 
reporter's  transcript  cannot  be  procured,  ap-> 
psal  will  be  heard  on  rsoord,  court  may  order 
transcript  wbetber  defsadaat's  oounsel  ap- 
prove or  not 

Where  it  is  imposrible  to  procnrs  a  report- 
er's transcript  and  the  clerk  of  the  district 
court  has  famished  a  deik's  transcript,  lack- 
ing that  of  the  reporter,  a  motion  to  dismiss 
will  be  denied,  and  the  appeal  heard  on  soch 
record  as  is  btfore  the  court 

3.  Criminal  law  «=3t090(5,  17)  —  Indictment 
and  Information  «=»S2(I)— lafermation  need 
not  be  verMod;  qaastloss  ea  metlem  to  qeash 
and  la  arrest  of  Jadgneat  aot  reviewed  aa- 
loss  presentei  ly  bill  of  exeepttoas. 

Questions  raised  by  motions  to  quash  tb« 
information  and  in  arrest  of  judgment  will  not 
be  reviewed  by  this  eonrt  onlws  presented  far  a 
biU  of  exospttona. 

4.  Criminal  law  «ss» 1 004— Appeal  ealy  oxerelted 
by  statstory  BMthed. 

The  right  id  appeal  can  be  exerdssd  only 
hf  the  method  and  In  Oka  manner  provided  tv 
statute. 

5.  Criminal  law  ^1 189— Power  to  grant  aew 
trial  depends  on  raversal  of  Jsd]Hneni. 

The  power  of  this  conrt  to  grant  a  new  trial 
depends  npon  a  reversal  of  the  judgment 

6.  Criminal  law  «=>l  144(17)— Judgment  el 
trial  court  presumed  valid. 

The  judgment  of  tlie  trial  court  is  presumed 
valid  in  the  absence  of  a  showing  to  the  con- 
trary. 

7.  Crimlaal  law  «=»l  141  (2)— Errer  mast  be 
shown  In  reoord. 

This  conrt  cannot  reverse  the  Judgment  of 
the  trial  court  onless  error  calling  Cor  a  re- 
versal is  shown  in  the  record. 
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8.  Criminal  hnr  *b>IIM(I)— liaMlhy  to  prt- 
ran  Mart  raportvr^  trmncript  Is  aot  flroisd 
ftr  rwentl. 

feet  tbAt  tbe  death  of  the  court  re- 
porter and  nbseqnent  loss  of  his  notes  malie  it 
ImpoBsible  to  procure  his  transcript  of  the  pro- 
eeedincB  on  tbe  trial  is  not  ground  for  re- 
Terdng  the  judgment. 

Lee,  J.,  dissenting  in  part  as  to  main  opin- 
ion, and  Bice,  O.  JT^  and  hn,  dissenting  on 
rehearing. 

Appeal  from  District  Court,  Madison  Coun- 
ty; 7ames  Q.  Owlnn,  Judge. 

Henry  Blcks  and  Edward  Lerine  were  om- 
vlcted  of  rape,  and  tb«y  appeal.  AfBrmed, 
■  and  petition  tor  rehearing  denied. 

Miller  &  Btcks,  of  Hexburg,  for  appellants. 
Boy  Ii.  Black,  Atty.  Gen.,  and  Jas.  L. 
Bo(me,  Asst  Atty.  Qm.,  for  the  State. 

McCarthy,  J.  [1]  Appellants  were  oon- 
Tlcted  In  the  district  court  of  the  crime  of 
rape,  and  appealed.  They  ordered  a  tran- 
script from  the  clerk  In  accordance  with  C. 
8,  9077,  and  procured  an  order  from  the  dis- 
trict judge  tor  a  reporter's  transcript  of  the 
evidence,  proceedings,  and  exceptions,  In  ac- 
cordance wltli  C.  S.  9013.  In  the  meantime 
the  court  r^orter  died,  showing  was  made 
that  his  successor  could  not  prepare  the 
transcript,  and  It  Is  now  stipulated  by  the 
Attorney  General  and  appellants'  counsel 
that  DO  reporter's  transcript  can  ever  be  pro- 
cured. Bespcmdoit  moves  to  dlamiss  the 
appeal  <m  the  ground  that  there  Is  no  tran- 
script. Upon  order  of  this  court  the  (dork  of 
the  district  court  has  furnished,  a  clerk's 
transcript,  lacking  that  of  the  reporter.  Ap- 
pellants r^udiate  it,  ccmtendlug  that  tLey 
should  not  be  fbrced  to  sidimlt  tbe  case  to 
this  court  on  appeal  without  the  reporter's 
transcript  By  way  of  oppoBiaon  to  re- 
spondent's motion,  appellants  move  this  court 
to  reverse  the  judgment  and  remand  tbe  case 
for  a  new  trial  on  the  ground  that  a  r^r- 
ter's  transcr^t  cannot  be  obtained.  On  the 
argument  of  respondent's  motI(8i  to  dlfonlss 
the  appeal,  counsel  for  appellants  also  submit- 
ted arguonent  In  support  of  their  present  mo- 
tion; the  court  reserving  opinion  as  to 
whether  it  presented  a  proper  question  for 
consideration  at  this  stage  of  tbe  proceedings 
or  at  all. 

The  time  within  which  the  record  «i  ap- 
peal In  a  criminal  case  shall  be  filed  In  the 
Supreme  Cbort  is  fixed  by  statute,  O.  S.  | 
9077.  Criminal  appeals  are  thus  difTer^ti- 
ated  from  civil  appeals,  in  that  In  dvll  ap- 
peals section  7166  provides  that  the  tran- 
script shall  be  filed  wlUiln  such  time  as  Is 
now  or  shall  be  designated  by  rule  of  the 
Snpreme  Court.  In  criminal  appeals  imder 
secticm  9077,  the  transcript  must  be  Sled 
within  40  days  from  tbe  time  the  appeal  Is 


taken  mil—  fnrtlur  tbne  Is  gtrsn  trr  the 
disbrfct  court  orl^  a  member  of  tbe  Sa^ene 
Oonrt  By  section  90n  It  !■  ptondad  that 
the  Nond  on  appeal  tnm  a  final  Judgment 
of  conviction  lOiall  oooslst  of  copies  of  the 
notice  of  appeal,  tbe  recud  as  the  same  Is 
or  Aall  be  provided  by  section  8040;  and  tbe 
reportw^  transcr^t  In  case  tba«  be  one^ 
That  is  the  record  which  most  be  filed  iriOi- 
in  40  d^  or  some  extemriat  thereof  But 
section  0013,  which  provides  for  a  tcausnlpt 
in  lien  o£  a  bfll  of  em^rtionB,  sfeatss  that  a 
failure  of  the  rqxnter  to  iMaIn  an  extension 
of  tbne  dull  not  In  any  wise  Impair  the 
tights  of  die  parties  to  the  aeUon,  and  sec- 
tion 90TO  piovldea  that  the  oomrt  may  dla- 
miss an  appeal  If  the  retmn  is  not  made  as 
provided  in  the  last  artSde,  mitoss,  Cor  good 
cans^  It  enlarges  the  time  for  that  imzposa. 
In  view  ct  tbe  language  of  sections  OOlS  and 
9079,  lapse  of  time  in  filing  transcript  In  a 
criminal  case  Is  not  a  jurisdictional  matter, 
and  it  rests  in  the  dlscietioa  of  the  court  to 
dismiss  the  appeal  «r  eniar^  the  time  fw 
filing  transcript  We  conclude  tluit,^  nnder 
the  drcumstancea  of  this  case,  tbls  discre- 
tion should  be  eirerdaed  in  favor  of  denying 
the  motiw  to  dismiss  die  appeeiL 

[2]  There  Is  another  reason  for  sach  con- 
cluskm.  It  Is  stipulated  by  the  parties  that 
It  Is  impossible  to  procure  die  reporto's 
transcript.  Appellants  contend  that  <m  this 
ground  the  judgment  Should  be  xeraaed  and 
a  new  trial  granted  by  tUs  court  &  die  ex- 
ercise of  Its  appellate  jurisdiction.  fThls 
court  has  h^Id  that  it  has  no  power  to  erant 
a  new  trial  on  diis  ground  In  tbe  exerdae  of 
Its  original  jurisdiction.  State  v.  Bicks,  32 
Idaho,  282, 180  Pac.  257,  13  A.  B.  90.  Tbe 
question  whether  It  can  and  should  do  so  In 
the  exercise  of  Its  appellate  Jurisdiction  is 
now  squarely  raised  and  should  be  dedded 
on  a  hearing  of  the  ai^ieal  rather  than  on 
a  motion  to  dismiss  It. 

Bespondent  contends  that  the  view  which 
we  have  taken  of  the  motion  to  dismiss  the 
appeal  in  this  case  is  In  conflict  with  the  de- 
cision in  State  v.  Squires,  15  Idaho,  327,  97 
Pac.  411,  and  with  several  other  decisions  of 
this  court  In  which  appeals  have  been  dis- 
missed or  transcripts  stricken  for  failure  to 
substantially  comply  with  the  statutes  and 
rules  of  this  court  In  all  these  cases  It  ap- 
peared that  the  appellant  had  not  procured 
and  filed  his  transcript  In  accordance  with 
the  statutory  provIMons  and  rules  of  the 
court  although,  it  was  in  his  power  so  to  da 
They  are  thus  distinguished  from  a  case  like 
the  present  where  the  failure  to  file  the  tran- 
script was  due  to  the  fact  that  It  was  be> 
yond  the  power  of  the  appelant.  Under  such 
circumstances  this  court  Is  not  f<Nrced  to  dis- 
miss the  appeal  and  should  not  do  so, 

Bespondent  has  moved  to  strike  the  tHexVa 
transcript  on  the  grounds:  First,  that  It  was 
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not  filed  wltUn  taooXbB  at  0»  peri)aetlo& 
of  the  appeal;  second,  that  no  transcript 
was  served  upon  repsondent  or  filed  witbln 
QO  days  after  the  ai%)eal;  third,  that  the 
court  has  no  authwlty  to  order  the  tran- 
script bnra^lft  here  or  consldw  It  and  that 
appellants  have  disavowed  it  The  first  two 
grounds  are  disposed  at  by  the  reasoiu  f^rea 
abore  In  dlscnsdng  the  motion  to  dismiss 
the  anpeal.  As  to  the  last  ground,  Constl- 
tution,  art  S,  i  0,  gives  Oils  court  the  power 
to  issue  all  writs  necessary  or  proper  to  the 
complete  exerdae  ot  its  ai^Ilate  InriBdlc- 
tloD.  Under  this  prorlBloo  the  court  had 
the  power  to  orda  the  transcript  soit  hcara 
wbetber  defendants'  counsel  approved  or  dis- 
avowed It 

[I]  Tbe  first  pcdnt  raised  uiSon  the  appeal 
la  that  neltber  the  pn^te  court  sitting  as 
committing  magistrate,  nor  Uie  dlstrlot  court, 
aoqniied  jurisdiction  because  the  complaint 
btfore  the  former  was  made  tm  Information 
and  belief  and  the  information  In  the  latter 
was  not  verified.  As  a  matter  of  &ct  the 
complaint  shown  In  the  transcript  was  not 
made  on  Information  and  btilef,  but  was  a 
positive  sworn  statemmt  Our  statute  does 
not  require  an  lufbrnutlon  ta  be  vorifled. 
O.  S.  8810.  But  m  this  appeal  Ibese  ques- 
tions are  not  property  befbre  this  court.  Alt 
these  points  were  raised  in  the  lowor  court 
by  motions  to  quash  ths  infonnatlon  and  In 
arrest  of  Judgment  The  only  way  this  court 
can  pass  upon  them  is  by  reviewing  the  or- 
ders of  Qie  lower  court  TUs  can  be  done 
only  If  these  questiona  are  bnmi^t  hoe  by 
pnqwr  Mils  of  en^tlon.  O.  S.  H  9006,  wnO; 
State  V.  Hagnire^  81  Idaho,  24, 169  Pac.  176. 
Such  bills  of  ezceptioa  could  have  been  fur- 
nished by  anwUants,  the  mattor  not  bdng 
afTected  by  the  loss  off  the  reporter's  tran- 
script 

[4, 1]  Appellant  cwitends  that  he  has  a 
ooBstitutional  r^t  to  appeal,  that  for  the 
full  Nijoyment  of  this  right  he  Is  entitled  to 
the  reporter's  transcript  of  the  proceedings 
of  the  trial  b^ow,  and  that  to  affirm  the 
Judgmoit,  in  the  absence  of  that  transcript, 
would  be  to  deprive  him  of  his  liberty  with- 
out due  process  of  law,  in  violation  of  die 
constitutional  guaranty. 

There  are  some  cases  in  which  it  ia  held 
tliat  the  Supreme  Court  has  power,  in  the 
exercise  of  Its  original  Jurlsdlctlcn,  to  grant 
a  new  trial,  where  the  record  of  the  trial 
below  Is  not  available,  without  fault  of  ap- 
peUant.  Bailey  v.  United  States,  3  Okl.  Or. 
176.  104  Pac.  917,  26  L.  A.  (N.  S.)  860; 
State  V.  Beed,  67  Mo.  36;  Borrowscale  v. 
Bosworth,  08  Mass.  34.  Tbe  contrary  is  held 
in  State  v.  "Ricks,  supra,  thus  settling  tliat 
question  in  this  state. 

In  other  cases  It  Is  held  that  th«  court  has 
such  power  in  the  exercise  of  appellate  ju- 
risdiction. The  reasons  for  this  condu^on 
are  best  expressed  in  certain  decisions  of  the 


Su^nme  Oourta  of  iryaaiag  and  Oklahoma. 
The  Wyoming  Constitution  providefl  that 
the  Supreme  Court  shall  iMve  power  to  issue 
writs  necessary  and  proper  to  the  comidete 
exercise  of  Its  appellate  and  revisory  juris- 
diction. 

"Inddentsl  to  tlie  power  to  compel  a  cor- 
rect record  to  b«  seat  up  w  a  bfll  of  exceptions 
to  be  flettled,  Is  the  power,  as  it  seems  to  us, 
of  ordering  a  new  trial  of  the  cause,  where  It 
is  made  to  appear  that  the  only  record  in  the 
CROse  has  been  destroyed  without  possibility 
of  substitation  through  no  fanlt  of  the  appel- 
lant, or  where,  witlioot  fault  on  the  pert  at 
the  appellant  or  his  coonsel,  but  solely  because 
of  the  neglect  or  delay  of  some  court  oiBdal,  or 
Bome  acodent  or  act  of  Providence  for  which  no 
mift  is  response,  It  has  become  impossiMe  tor 
a  bm  of  exeeptions  to  be  settled,  withont  which 
the  errors  complained  of  cannot  be  considered." 
Richardson  v.  State,  16  Wyn.  466,  486,  8»  Pac. 
1027,  1034  il2  Ann.  Gas.  1048.) 

In  an  Oklahoma  case  the  appellant  was 
unable  to  ftunlsh  a  bill  of  exceptions  owing 
to  the  death  of  the  Judge  who  tried  the  case. 
The  court  said: 

"This  defendant  has  the  constitutioual  right 
to  iiave  this  court  consider  the  facts  of  this 
case,  end  the  legal  questions  involved  in  the 
light  of  these  facts,  and  of  all  that  transpired 
at  the  trial,  and  he  cannot  be  deprived  of  this 
right  the  death  of  the  jndge  who  tried  the 
case."  Tegler  V.  State,  3  OkL  Cr.  095, 107Pac. 
049, 139  Am.  St.  Eep.  978. 

See,  also,  BlUott  v.  State,  6  Okt  Or.  68, 
118  Pac;  213. 

These  decisions  hold  that  a  Supreme 
Court,  which  is  granted  general  appellate 
Jurisdiction  by  the  Constitution,  has  the 
power  to  reverse  the  Judgmoit  and  grant  a 
new  trial  in  such  cases  and  that  it  should 
be  done. 

Opposed  to  the  line  of  authorities  men- 
tioned above  is  anoUier  line  whidL  holds 
that  Inability  to  Hffocme  a  transcript  of  tlie 
jffoceedings  is  Dot  ground  for  reversing  a 
Judgment  and  granting  a  new  trial.  Tba  rea- 
sons for  this  conclusion  are  w^  summed'up 
In  tba  dedsions  of  the  Supreme  Courts  of 
Iowa,  Illinois,  Minnesota,  and  California. 

"Moreover,  we  are  not  prepared  to  hold  that 
failure  to  perfect  a  record  or  an  appeal  be* 
cause  of  noncompliance  with  reasonable  leg- 
islative regulations  can  be  excused  by  a  show- 
ing that  snch  noncompliance  was  occasioned 
by  acddent,  easnalty,  or  misfortune,  or  that  re- 
fusal to  give  effect  to  such  excuse  is  the  denial 
of  a  eonstitotional  right  *  *  *  In  such 
cases  the  appeal  fails,  not  becaase  a  consti- 
tutional right  Is  denied,  but  because  of  failure 
to  comply  with  the  conditions  constitutionally 
imposed  upon  its  exercise.  If  the  faflnre  is 
eansed  by  nnavoldaUe  casualty,  the  party  thus 
handicapped  suffers  a  misfortune,  but  no  wrong 
for  which  either  Oonstitntion  or  statute  pro- 
vides a  remedy."  Dumbarton  Realty  Co.  v. 
Erid£Son,  143  Iowa,  077,  685,  120  N.  W.  1026. 
1028  (186  Am.  St  Bep.  778,  21  Ann.  Gas.  26S). 
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**We  do  not  imcleTBtancI  that  the  appellate 
courts  of  this  BtatQ  or  this  conrt,  is  veeted 
with  power  to  grant  new  triala  merely  for  the 
purpose  of  reliering  a  party  of  hardship  re- 
sultiog  from  some  defect  in  the  record,  even 
though  b«  is  chargeable  with  no  omission  of 
duty  or  negligence  whatever.  On  appeals  or 
writa  of  error  these  court*  sit  merely  for  the 
purpose  of  reviewing  the  record  upon  errors 
proper^  assigned,  and  reverse  and  remand 
cases  to  be  retried  only  when  it  is  shown  that 
error  was  committed  in  the  former  trial.  The 
rule  contended  for  does  not  address  itself  to 
our  sense  of  juatice.  All  presnmptionB  are  in 
favor  of  the  fairness,  impartiality,  and  rega- 
laritjr  of  the  proceedings  of  the  trial  court. 
The  paity  in  whose  favor  the  Judgment  has 
been  rendered  is  on  appeal  or  writ  aS  error  en- 
titled to  the  benefit  of  those  presumptions,  and 
yet  this  rule  deprives  him  of  Us  Judgment,  and 
sends  him  back  to  the  trial  court  to  re-establish 
his  dalm,  because,  as  is  said,  his  adversary 
has  been,  without  hJa  fault,  deprived  of  the 
means  of  pointing  out  errors  which  are  said  to 
have  been  committed  on  the  former  triaL" 
Alley  V.  McCabe,  147  III.  410,  36  N.  B.  61S. 

"It  would  be  a  dangerous  role  to  hold  that  a 
loss  of  some  of  the  records  in  •  particular  case 
was  •  good  and  snffident  reason  for  granting  a 
new  trial.  The  statutes  do  not  authorise  it, 
and  the  court  should  not  open  the  gate  to  a 
new  field  for  prolonging  litigation."  Peterson 
T.  LuDdquist,  106  Minn.  339,  119  N.  W.  60. 

"It  is  Incumbent  on  the  appellant  to  show 
error,  and  we  know  of  no  role  that  permits  us 
to  presume  that  defendant  did  not  have  a  fair 
trial  because  a  portion  of  the  record  upon  her 
appeal  has  been  destroyed  without  fault  of  ei- 
ther party."  People  T.  Botkiii.  9  0>L  App. 
06  Pac  881. 

There  can  be  no  distinction  between  civil 
and  criminal  cases  in  this  r^ard. 
Idaho  OonstitntlOD.  art.  6.  i  ^  iwovldw: 

"The  Supreme  Court  shall  have  Jurisdiction  to 
review,  upon  appeal,  any  deosion  of  the  dis- 
trict courts,  or  the  judges  thereof.  The  Su- 
preme Court  shall  also  have  original  jurisdic- 
tion to  issue  writs  of  mandamus,  certiorari,  pro- 
hibition, and  habeas  corpus,  and  all  writs  nec- 
essary or  proper  to  the  couplet*  exercise  of 
its  appeUats  Jurisdiction.** 

Id.,  art  fi,  I  13,  provides: 

*****  The  Legislature  shall  provide  a 
proper  system  of  appeals,  and  regulate  by  law, 
when  necessary,  the  methods  of  proceeding  in 
the  exercise  of  their  powers  of  all  the  courts 
below  the  Supreme  Court,  so  far  as  the  same 
may  be  dona  without  conflict  with  this  Con- 
■titutiDn.*' 

In  Be  NeU,  12  Xdalw.  749;  87  Pac.  881,  tids 
arart  said: 

"Both  the  OonatltDtlon  and  statute  guarantee 
to  hin  [the  defendant]  the  right  of  appeal  from 
any  Judgment  of  oon^etlon  render»d  and  en- 
tered against  him.** 

And  In  Welser  Irr.  Dlst  t.  Middle  Taller, 
etc.,  Co.,  28  Idaho,  tAS,  at  pag*  BB2;  1»  Pw:. 
484,  at  pace 


"We  bdieve  it  wfll  at  onoe  be  admitted  that 
the  right  to  appeal  at  law  is  and  always  baa 
been  purely  statutory,  and  that  the  Legisla^ 
ture  may  prescribe  in  what  cases,  under  what 
circumstances '  and  from  wliat  courts  appeals 
may  be  taken.** 

State  T.  Blcfca;  rapra,  qnotea  the  aentoice 
from  In  re  Nell  quoted  Just  above,  and  alao 

states: 

"The  appellate  Jurisdiction  of  tbls  court  la 
limited  to  reviewing  upon  appeal  the  dedsdona 
ot  the  district  courts  or  the  Judges  tbweof." 

The  expressions  onoted  from  In  re  IMl 
and  State  t.  Blt^  supra,  seem  to  be  In 
conflict  with  the  expression  qnnted  from 
Welser  Irr.  Dist  v.  Middle  Valley,  etc.  Co^ 
supra.  The  ccmdtct,  however.  Is  apparent 
rather  than  reaL  Considering  Crawtltutlon, 
art  6,  I  0,  And  article  5,  |  13,  and  tiielr 
proper  relation  to  eadi  other,  It  la  dear  tbat 
the  right  of  appeal  can  be  exercised  only 
tbrouKh  the  channels  and  In  the  method 
provided  by  the  Legislature. 

Touching  the  power  of  this  court  on  ap- 
peal, C  S.  I  9086,  provides: 

"The  court  may  reverse,  affirm,  or  modify  the 
judgment  or  order  appealed  from,  and  may  set 
aside,  affirm  or  modi^  any  or  all  of  the  pro- 
ceedings subsequent  to,  or  dependent  apon, 
such  Judgment  or  order,  and  may,  U  proper,  or- 
der a  new  triaL** 

In  State  T.  Blcka,  anpra,  It  la  lieild  tbat 
the  power  to  grant  a  new  trial,  conferred 
b7  that  section,  la  dqwndoit  iqM»  a  revwsnl 
of  the  Judgment  vpoa  a  review  thereof  on 
appeal;  alao,  ttut  the  ti^t  €it  appeal,  of 
which  <me  convicted  of  crimo  tn  a  dlstrtet 
court  may  anil  himself,  la  a  rlglit  to  «all 
on  the  exercise  of  aach  powers  aa  this  court 
possesaea  to  review,  upon  appeal,  the  deci- 
sions of  the  district  courts  or  Judaea  therein 

The  method  of  appealing  and  supplying 
the  record  Is  committed  to  the  Lodslatnre^ 
In  Btdse-Payette  Lumbar  Ga  v.  UcCarthy, 
31  Idaho,  305,  170  Pac.  020,  this  court  said: 

"A  proper  system  of  appeals  [under  artide 
5,  S  13.  of  the  state  Constitotionl  Indodes  not 
only  the  character  of  the  recoid  to  be  vasd 
upon  appeal,  but  also  the  qosstioaa  iriitA  auv 
be  raised  by  the  record. 

The  Constitution  has  committed  to  tile  Lec- 
Islatnre,  and  not  to  tiie  coorts,  the  task  ef 
prescribing  what  the  record  on  appeal  shall  con- 
tain and  the  method  by  which  it  shall  be  pn- 
pared  and  authenticated.** 

The  pro  vision  of  Idaho  Constitution,  art 
5^  S  13,  giving  this  court  original  Jorlsdlctlaa 
to  Issue  any  writ  necessary  to  the  vxtrtim 
of  Its  appellate  Jurisdiction,  gives  It  poww 
to  comp^  compliance  with  the  stotutory 
method  of  appeal,  wherevar  possible.  We  do 
not  agree  with  the  'view  of  tbe  Wyoodnc 
court  that  as  a  necesary  Inddoit  to  tilila 
power,  goes  tlie  implied  power  to  reverse  tbe 
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Judgment  wtaen  flie  method  of  supplying  ttie 
record  provided  by  statote  Is  Ineffectlre. 

£1]  The  Judcment  U  prteumed  to  be  valid 
In  the  absence  of  a  showing  to  the  contrary. 

"AS  presumpttona  are  tn  favor  of  the  regn* 
larity  of  the  proceedinga  of  courta  of  record, 
and  in  the  absence  of  any  showing  to  establish 
the  fact  as  to  whether  or  not  the  court  has 
complied  with  the  requlrenlieDts  of  law  tn  coarse 
of  the  trial,  the  presumption  will  at  once  ariae 
that  the  law  baa  been  com^ied  with."  State 
V.  Bottles,  18  Idaho.  88,  SSPac.  238. 

[7]  The  appellate  power  of  this  court  1b  to 
review  any  dedaion  of  the  district  court 
(Gonstltutlm),  art  5,  {  9),  and  to  reverse,  af- 
flnn,  or  modify  the  same  (C.  S.  I  0086).  This 
neceasarlly  Implies-  error  committed  by  the 
court  below.  Such  error  must  be  made  to 
appear  to  this  court.  Otherwise,  the  pre- 
sumption is  in  fovor  of  the  validity  of  the 
jnd^DBoit  and  the  fairness  of  the  trtaL  In 
the  absence  of  a  showing  of  error,  there  Is 
nothing  catling  for  Ibe  ezerdae  of  onr  pow- 
er to  reverse  tile  ]ndgm«it  on  appeal.  Cer- 
talnly  the  loss  of  flie  transcript  was  not  due 
to  any  error  In  fbe  proceedings  below.  It  is 
ai^ed  that  aniellantB  have  a  oonatltiitloDal 
rl^t  to  be  heard  on  the  facta  Tta«y  have 
a  oonstftntlmal  ri^t  to  be  heard  In  this 
court  throufrti  the  system  ct  appeal  provided 
by  the  L^atstnre.  The  method  of  obtaining 
and  presenting  the  record  of  the  trial  b^w 
Is  purely  statutory.  The  fiiet  that  this 
method  falls  in  the  present  caSe  becanse  of 
the  death  of  the  reporter  does  not  result  In 
depriving  appellants  of  any  consUtuttonal 
right  The  machinery  provided  by  the  L^- 
Islature  becomes  Ineffective  in  such  case,  but 
this  does  not  affect  the  constttotlMial  ques- 
tion. Nor  does  it  follow  that  the  appeilants 
are  deprived  of  their  llba*ty  without  due 
process  of  law.  They  are  entitled  to  a  hear- 
ing In  this  court,  but  only  by  the  method  and 
through  the  machinery  provided  by  statute^ 
If  that  method  turns  out  to  b«  loefTectlve  In 
this  cane  becanse  of  the  death  of  the  report- 
er, this  does  not  dcftrive  them  of  due  pro- 
cess nor  constituta  ground  tm  reversing  the 
Judgment 

[I]  In  many  cases  the  machinery  provid- 
ed by  law  may  prove  inadequate  to  meet  all 
fflnergencies.  If  new  evidence  Is  discovered 
after  the  statutory  time  for  granting  a  new 
trial  on  that  ground  has  elapsed,  jthe  Ju- 
dicial machinery  provided  is  insufQdent  for 
that  particular  emergmcy.  It  Is  conceivable 
that  hardship  might  result  but  no  court 
woQid  on  that  ground  usurp  the  power  to 
reverse  the  Judgment  and  grant  a  new  trial. 
The  defoidant  would  be  remitted  to  his 
remedy  before  the  pardon  board.  So  In  this 
case  that  remedy  obtains.  The  pardon 
board  can  require  the  defoidants  to  make  a 
showing  that  they  w«e  not  rightly  convict- 
ed i  whereaai  this  oourt  is  asked  to  act 


blindly,  without  any  showing,  and  In  fkca 
of  the  presumption  of  regularity. 

Mndi  is  said  tn  appellants'  brief  about  the 
practical  results  which  may  fallow  a  ded- 
alon  of  this  case  one  way  or  the  othw.  It 
is  argued  that  a  great  Injustice  will  be  per* 
petrated  If  the  appdlants  were  not  given  a 
fair  trial  below.  If  their  rights  were  violat- 
ed on  the  trial.  It  would  have  been  possible 
for  them  to  have  presented  at  least  some  of 
the  more  Important  questions  by  a  bill  of 
exceptions,  if,  instead  of  asking  ns  to  grant 
them  a  new  trial  because  of  the  loss  of  the 
transcript  they  and  their  counsel  had  at- 
tempted to  prepare  a  Mil  of  exceptions  when 
they  first  learned  of  Its  loss.  On  the  oth&e 
hand,  If  the  contrary  view  be  held,  and  court 
records  are  destroyed  by  Are  or  other  disas- 
ter, all  Judgments  must  be  reversed  tn  cases 
where  the  destruction  occurred  before  the 
time  to  appeal  had  elapsed.  This  would  re- 
suit  In  many  obvious  miscarriages  of  Justlcsi 

We  conclude  that  no  ground  Is  shown  tor 
reversing  the  Judgment  of  the  lower  court 
According,  It  Is  afflimed. 

RICB,  O.      and  DUNN,  3^  «near. 

BI7DQS1,  J.  I  am  of  the  opinion  that  the 
appeal  In  this  case  should  have  been  dis- 
missed upon  th«  staters  motion.  However, 
the  majority,  of  the  court  entertained  a  dif- 
ferent view.  The  result  would  have  been 
the  same.  I  ttierefore  concur  la  the  condo- 
dons  reached. 

UDB,  dlssenta 

liEB,  J.  (dlssentli^  in  parQ.  I  dissent 
from  that  part  of  the  majority  optnim  whldi 
holds  that  this  court  Is  without  Jurisdiction 
to  grant  any  relief  to  a  defendant  conricted 
of  crime,  on  appeal  from  sucb  Judgment  of 
conviction,  where,  without  fault  on  his  part 
he  is  prevented  from  obtaining  a  transcript 
of  the  oral  proceedings  had  at  the  trial  be- 
low. It  Is  conceded  that  appellanta  were 
prevraited  from  obtaining  a  transcript  by  rea- 
son of  the  death  of  the  court  reporter,  and 
that  there  Is  now  no  way  in  which  such 
transcript  can  be  obtained.  They  contend 
that  they  had  a  right  to  r^  up<ni  the  re- 
porter's transcript  this  being  the  only  in- 
strumentality provided  by  law  for  taking  and 
preserving  a  record  of  the  oral  proceedings 
at  the  trial,  and  that  this  instrumentality 
having  failed  by  reason  of  the  death  of  the 
reporter — that  Is,  the  intervention  of  an  act 
of  Ood,  which  made  it  impossible  for  them 
to  obtain  a  record  of  the  oral  proceedings 
had  at  the  trial,  upon  whldi  thla  convictloo 
Is  based — that  the  Judgment  should  be  va- 
cated and  a  new  trial  awarded,  so  that  His 
qnesttoos  presmted  by  such  record  may  be 
reviewed  on  appeal  to  this  court 

Tb»  majority  opinion  holds  that  this  a|h 
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peal  Aonld  not  be  dfsmlssed  becanae  of  ttie 
tailore  of  defendants  to  present  the  same 
npon  a  MU  of  exceptions,  where  sodt  failure 
vas  eauaed  by  tbe  death  at  tbe  zeporter,  and 
then  bolds  that  for  tbe  want  of  audi  leoord 
this  court  la  without  power  to  afford  them 
any  relief  front  Uie  judgment  at  oonTlctlao 
bdow.  'Ebia  is  "but  to  keeff  tbe  mwd  of 
pnunlae  to  the  ear  and  bzeak  it  to  the  Im^" 
If  tbe  right  of  appeal  rests  upon  such  an  un- 
certain foundation,  then  this  right,  guaran- 
teed by  tbe  Cdnstltatloii,  ia  but  a  broken 
reed. 

a  S.  H  6656-6661.  provide  for  the  appoint- 
ment <tf  a  atoHgiBiAdc  xq^ozter  In  each  Jt^ 
didal  district,  who  ia  required  to  take  the 
oath  ineaerlbed  tor  Judicial  oflScws,  to  give 
a  bond  for  the  faithful  performance  of  his 
duties,  to  r^rt  all  oral  proceedings  in  said 
court,  unless  the  same  be  waived,  and  file 
SBCh  Btenograpbic  r^rt  with  the  clerk  of 
said  coort,  and,  in  criminal  cases,  to  famish 
a  typewritten  copy  nptm  request 

In  State  r.  Bicka,  82  Idaho,  232,  186  Fa& 
257,  13  A.  L.  B.  6»,  thU  court  said : 

"It  has  been  shown  to  tliis  court,  bj  sufficient 
proof,  that  no  transcript  of  the  deceased  re- 
porter's notes  has  been  or  can  tm  made,  and  it 
has  also  been  shown  tbst  appellants  have  at 
all  times  since  the  trial  made  diligent  efforts  to 
obtain  a  tranacripl^  bvt  have  failed  throogh  no 
fkidt  of  theirs.  •  •  •  That  a  parly  or  bia 
attomej  la  Jnsdfied  In  rdring  npon  the  ateno- 
grapbic  reporter  for  a  transcript  of  Ute  oral 
proceedings  of  a  trial  Is,  in  our  vglJidaD,  the 
correct  view  to  be  taken." 

In  rtacber  r.  Davla,  24  Idaho.  216;  133  Paa 
610,  tbia  court,  speaking  throng  Chl^  Jua- 
tloe  Allshle,  said: 

'*It  is  a  wen-settled  rule  of  law  that  litiganta 
or  parties  dealing  with  public  officers  are  not 
diargeable  with  the  dslars,  mistakes,  negli- 
gence or  inactioD  of  sudi  officers,  and  that  they 
cannot  be  deprived  of  any  legal  right  by  the 
negligence,  dday  or  refaaal  to  act  on  the  part 
of  BJUA  officers,  provided  tliat  they  do  the  things 
reqnired  to  be  done  by  them  personally.** 

In  Be  Nell,  12  Idaho,  749^  87  Faa  881«  It  la 
aald: 

"Both  the  OuutitntlMi  and  aUtnte  guar- 
antee to  him  [defendant]  tbe  right  of  appeal 
from  any  judgment  of  convictioa  rendered  and 
entered  against  him.  Const  art  1^  |  6. 
*  *  *  This  right  of  appeal  is  in  no  respect 
dependent  opon  the  guilt  or  imiocence  of  tbe 
defendant.  One  guilty  beyond  all  qaestion  of 
doabt  is  guaranteed  tbe  same  right  «t  KUftti 
as  if  be  were  absolutely  innocent" 

a  S.  i  6511  (B.  a  S  3925),  provldea  that— 

"When  jarisdicUon  is,  by  this  Code,  or  by 
any  other  statute,  conferred  on  a  court  or  ju- 
ditial  officer  all  the  means  necessary  to  carry 
It  into  effect  are  also  given;  and  in  the  exer- 
cise of  the  jurisdiction  if  the  course  of  proceed- 
ings be  not  specially  pointed  out  tlda  Code, 
or  the  atatnte.  any  aoitaUe  proceas  or  mode  of 


proceeding  may  be  adopted  wUA  may  qvear 
moat  conformaUe  to  the  apirit  of  Ihla  Oode." 

The  better  reason  and  the  very  great  wd^t 
of  authori^  sustain  appellants'  contention 
that  where  a  party  has  been  ^rlved  of  Ua 
exc^ona  without  fault  <nt  bia  part,  he  is 
entitled  to  a  new  trial.  The  authorities 
make  no  distinction  between  dvil  and  crim- 
inal cases,  and  upon  prindiple  there  would, 
seem  to  be  none;  nevMlheiesB,  the  ri^t  to 
Hfe  and  liberty  must  always  be  regarded  as 
a  more  sacred  right  than  a  property  rl^t 

The  cases  rdtod  upon  by  the  majority  opin- 
ion are  Dumbarton  Realty  Co.  v.  Erickson, 
143  Iowa,  077,  120  K.  W.  1CS6,  ISO  Am.  St 
Bep.  778. 21  Ami.  Caa.2S8;  Alley  r.  licCabe^ 
147  in  410^  85  N.  B.  616;  and  Petsraon 
T.  Lundqulst;  106  Iflnn.  889,  119  N.  W.  Sa 
These  are  all  civil  actions,  baaed  upon  fkcts 
entirely  unlike  tbe  case  at  bar,  and  are  not 
convincing  authoztty.  In  Oa  Iowa  case,  tbe 
court  saya: 

"It  remains  an  open  question  whether  a  court 
of  eqoity  may  not  in  the  ezerciae  of  Its  gen- 
eral equity  powers,  order  a  new  trial  whoi  tbe 
record  of  the  eridenee  has  been  wh^ly  lost 
without  fault  of  the  psrty  applying,  and  It  is 
not  witldn  the  power  of  mA  party,  or  of  Che 
court  upon  his  application,  to  restore  or  anb- 
stitute  tlie  lost  record." 

In  the  IlUnota  case  the  court  found  that 
the  amtellant  had  not  shown  due  diligence 
to  obtain  a  bill  of  ezoe3)tlona,  and  the  trial 
Judge  baring  died  more  then  a  year  after  tbe 
testimony  was  taken,  the  court  refused  to 
settle  the  Ull  <»r  reteiae  the  cas&  In  the 
MInneaoto.  case  the  court  said: 

'^e  need  not  atop  to  consider  Jnat  what  aa- 
tikoriQr  the  ferial  coort  would  paaaeas  ta  a  caas 
of  tbia  kind  lespecthig  the  settlement  «t  a 
case  or  bill  of  ftsceptions  from  the  best  soureea 
at  hand,  for  no  elfdrt  was  made  to  ao  proceed  In 
this  case.** 

The  authorities  In  sapport  of  the  contrary 
doctrine  are  bo  numerous  and  from  so  many 
jurtsdlctlona  that  It  would  be  Impractical  to 
dte  them  all,  and  I  will  refer  only  to  tbe 
leading  cases,  and  those  where  the  const!  tn- 
tional  and  statutory  provlilona  pertaining  to 
a[q)eals  are  analogous  to  our  own. 

In  Hume  t.  Bowie,  148  U.  8.  215,  13  Sup. 
Ct  682,  87  Ed.  488,  that  court,  speaking 
dmnigh  Chief  Justloe  Fuller,  aald: 

"Where  a  party,  without  lachea  on  his  part, 
loses  the  beneflt  of  his  exceptions  through  the 
death  or  illness  of  a  judge,  a  new  tzial  will  be 
granted." 

In  BorrowBcale  t.  BosworOi,  96  llaaa.  34,  It 

la  said: 

"We  can  have  no  douU  that  where  a  party 
has  regularly  taken  exceptiona  In  a  canse  and 
has  lost  the  benefit  of  them  without  faoilt  of 
his  own,  a  new  trial  may  be  granted." 
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In  Orittenden  t.  SdienoeEluan,  SS  Mlcb. 
870,  GUef  JnsUce  Gtwley  Bars: 

"Where  a  partj  hot  lost  the  benefit  of  his  ex- 
cepti<HU  from  causes  beyond  his  control,  it  it 
^per  to  give  him  a  luw  triaL" 

In  a  note  to  Baile?  v.  United  States,  8  OU. 
Cr,  175,  104  Pac.  917,  In  25  L.  R.  A.  (N.  S.) 
at  page  860,  the  anootator  states  that  the 
weight  of  autboilty  supports  this  rule,  re: 
viewing  the  aothorltleB  at  great  length ;  and 
at  page  867  he  dtes  the  authorities  which 
hold  that  appellant  Is  entitled  to  a  new  trial 
for  a  failure  to  obtain  a  bill  of  exceptions 
hj  reason  <^  the  death  or  defanlt  of  the  of- 
ficial reporter.  Curran  v.  Wilcox,  10  Neb. 
449.  6  N.  W.  762 ;  Holland  t.  C.  B.  &  Q.  R. 
B.  Co.,  52  Neb.  100,  71  N.  W.  980;  Mathews 
T.  Mtdford,  B3  Neb.  252,  7S  N.  W.  661 ;  Bar- 
ton T.  Burbanb,  m  La.  224,  43  Sooth.  1014 ; 
State  ez  reL  Downing  t.  Oaalin,  32  Neb.  291. 
49  N.  W.  8SS. 

In  a  note  to  Bichardson  t.  State,  15  Wyo. 
465,  80  Pac.  1027.  in  12  Ann.  Gas.  1048,  the 
annotator,  at  page  1056,  states  the  rule  as 
here  given  and  says  that  it  is  supported  by 
the  weight  <tf  authority,  and  gives  the  dta- 
tiona  arranged  In  tlie  ord^-  of  the  Jnrlsdic- 
tlona  from  whlCh  tb^  are  taken.  He  also 
reviews  Uie  cases  adofitlng  the  minority  rule, 
and  points  out  that  such  decisions  are  all 
based  upon  some  eanqpttonal  provlBloa  found 
in  tbe  Omstttatiaa  or  atatntet  oC  ttwae  jo- 
risdlctlocis. 

In  BidiaTdson  r.  State^  mipni,  OUef  Jus- 
tice Potter  also  gives  an  extensive  dtalion  ot 
antta<nltles,  many  ot  wblA  are  alao  cited  in 
State  V.  Blcks,  supra. 

The  tcUoyrtus  dtations  refer  only  to  state 
cases  and  are  glvai  because  If  any  distinction 
should  be  made  in  the  application  ot  this 
rule,  It  should  be  applied  with  greater  force 
to  criminal  cases ;  State  v.  Bess,  81  La.  Ann. 
191 ;  State  v.  Welskitae,  61  Md.  48 ;  Peoi^ 
V.  Judge,  40  Micb.  630 ;  People  v.  Judge,  41 
Mich.  726,  49  N.  W.  925 ;  Gaiter  v.  State,  45 
Miss.  441;  State  v.  Beed,  67  Mo.  36;  State 
V.  McCarver,  113  Mo.  602,  20  S.  W.  1068; 
State  V.  Powers,  10  N.  C.  376;  Bryans  v. 
State,  29  Tex.  App.  247,  15  S.  W.  288 ;  Mar- 
tin V.  State  (Tex.  App.)  16  S.  W.  749 ;  Prleto 
V.  State,  35  Tex.  Cr.  App.  69,  31  S.  W.  665; 
.  Ham  v.  State  (Tex.  Cr.  App.)  42  S.  W.  295. 

While  it  is  a  correct  rule  of  law  that  pre- 
sumptions are  In  favor  of  the  regularity  of 
the  proceedings  of  a  court  of  record,  and  or- 
dinarily the  burden  is  upon  appellant  to  show 
error  before  a  reversal  can  be  had,  this  rule 
has  no  application  to  an  appeal  where  the 
appellant  is  prevented  from  obtaining  a  rec- 
ord without  fault  on  his  part,  and  solely  by 
reason  of  an  act  of  God  or  aome  other  un- 
avoidable circumstance,  whereby  the  instru- 
mentality provided  by  law  fbr  taking  and 
preserving  this  record  has  failed.  Where  the 
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right  Ot  appeal  Is  goanuiteed  by  Coo^ta- 
ticn,  BucSi  rlgbt  does  not  depend  for  Ita 
istence  on.  there  being  error  in  the  record. 
Zweibel  v.  Caldwell,  72  Neb.  47,  99  N.  W. 
848, 102  N.  W.  84. 

Arttcle  6, 1  9,  of  the  CimatltuUMi,  iwovldes 
Oiat  "the  Supreme  Gontt  shall  have  jorlsdle- 
Uoa  to  review,  upon  appeal,  any  dedalon  of 
the  district  court,  or  the  Judges  thereof,"  and 
O.  S.  I  906S,  provides  that  "an  appeal  may 
be  taken  by  the  defendant  (1)  from  a  final 
Judgment  of  conviction."  In  Be  Neil,  supra, 
it  is  held  that  this  right  is  not  dependent  up- 
on the  guilt  or  innocence  of  the  def^idant. 

Defendants  Iiave  been  convicted  of  a  grave 
oGFense.  The  means  provided  by  law,  which 
in  ordinary  cases  are  sufficient  to  enable 
them  to  exercise  their  constitutional  right  of 
appeal,  have  failed  through  tbe  Intervention 
of  Providence,  and  it  Is  neither  in  accord 
with  Justice,  reason,  or  authorl^  to  say  that 
under  these  conditions  this  ctmstitutlonal 
rl^t  should  be  denied  them.  To  uphold  this 
right  merely  results  In  the  evidence  being 
again  takm,  and  supplies  a  record  wbldi  can- 
not be  otherwise  obtained. 

For  the  reasons  herein  stated  and  npcm  the 
authorities  herein  referred  to,  the  Judgment 
should  be  reversed  and  a  new  trial  granted. 

On  Petition  for  Rehearing. 

McOARTHT.J.  In  a  petiUon  for  rehearing, 
counsel  for  ai;^Uant8  insist  that  the  in-incl- 
ple  In  criminal  cases  is  different  from  that  In 
dvll  cases.  No  reason  for  a  distinction  Is 
pointed  out  by  them,  nor  In  any  of  tbe  deci- 
sions cl  ted.  None  Is  made  by  the  Cmstitutlon 
or  statutes.  The  court  has  no  more  power  in 
(me  class  than  In  the  ottier.  In  both,  its 
power  and  duty  are  to  reverse  the  decision 
of  the  district  court  only  for  prejudicial  er- 
ror. The  presumption  of  r^larlty  applies 
with  equal  force  in  both.  It  is  true  tbskt  a 
successful  litigant  in  a  civil  case  has  a  spe- 
cies of  property  right  In  his  Judgment,  and 
that  the  state  has  no  property  right  in  the 
Judgment  in  a  criminal  case.  It  by  no 
means  follows  that  the  state  has  no  right 
On  the  contrary,  it  has  a  right  to  insist  that 
such  a  Judgment  be  enforced,  unless  shown 
to  be  erroneous  and  unjust  This  tight  f&r 
transcends  mere  property  rights,  being  based 
upon  the  fundamental  principles  which  un- 
derly  tbe  exercise  of  the  police  power  for 
the  protection  of  sodet?  from  crime. 

In  lUchardson  r.  State,  15  Wyo.  465,  89 
Pac.  1027,  12  Ann.  Gas.  1048,  perhaps  the 
leading  case  relied  upon  by  appellants,  the 
Attorney  General  and  appellant's  counsel 
stipulated  that  certain  errors  had  been  com- 
mitted by  the  district  court  In  the  instant 
cases  appellants  have  made  no  showing  of 
error  whatever.  They  have  not  even  point- 
ed out  the  errors  which  they  claim  were  com- 
mitted. They  have  not  even  made  a  showing 
that  It  was  Impos^ble^  wltbont  tbe  report- 
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Wb  tmiKTlpt,  for  them  to  preaent  the  points 
npm  which  tb^  relied.  In  the  absence  of 
any  diowlng  Oiat  th^  were  wronged  hy  the 
Jvdgmait,  and  that  tbey  could  not  present 
tb^  pfilnti  to  this  court  without  the  tran- 
acript  thMe  la  no  reason  tot  rereralns  the 
Judgment  OaUnraltti  t.  Barnard,  21  Or.  87, 
26  Pac  UIO;  Shnte  t.  Big  Meadows  Inv. 
do.  (Ner.)  198  Pac.  227;  Bingman  r.  daife, 
178  Iowa.  1128, 109  N.  W.  172.  Counsel  state 
that  the  rl^t  to  aPDMl  does  not  depend  up- 
on a  sbowing  €t  error.  ^Rie  right  to  anwftl 
does  not  necesBarl^  carry  wiUi  It  the  right 
to  a  reraraal.  The  right  to  a  rerersal  does 
depend  vpoa  a  showing  of  enos,  and  ap- 
pdlants  have  made  none.  Justice  does  not 
require  that  a  litigant  should  be  permitted 
to  take  advantage  ot  the  men  clrcunBtance 
that  the  reportCT's  transcript  la  lost  Yet 
that  Is  just  what  these  appelant!  are  trying 
to  do,  BO  far  as  the  showing  to  this  court 
goes. 

In  tbelr  petition  for  rehearing,  app^ants 
ask  this  court  to  permit  the  record  to  be 
substituted  by  calling  before  the  district 
Judge,  who  tried  the  case,  all  of  the  wlU 
nesses  who  testifled,  and  retaking  the  testi- 
mony. Under  onr  Constitution,  the  method 
of  appeal,  including  the  preparation  of  the 
record,  Is  statutory.  The  statutes  of  this 
state  do  not  provide  for  such  a  method  of 
preparing  the  record  as  that  suggested.  It 
would  not  be  a  substitution  of  the  former 
record,  but  the  making  of  a  new  (me.  Then, 
too,  the  steps  for  obtaining  the  record  must 
be  initiated  In  the  lower  court  Incfdoitally, 
If  appellants  could  remember  what  occurred 
on  the  former  trial  well  enough  to  retake 
the  testimony,  it  would  seem  that  they  could 
have  presented  to  this  court  a  record  of  the 
I)olnts  upon  which  they  relied,  if  they  had 
tried  to  do  so,  instead  of  relying  entirely 
upon  the  contention  that  the  loss  of  the 
transcript  of  itself  gave  them  an  absolute 
right  to  a  reversal  of  the  judgmrat 

The  petition  for  rehearing  of  the  above- 
named  appellants,  and  eadi  of  them.  Is 
d^ed. 

DUNN,  J.,  cmcurs. 

BUPOB,  J.  I  adhere  to  my  views  hereto- 
fore eziffeBsed  and  therefore  ctmcur. 

RICE,  a  J.,  and  LEE,  J.,  dissent 

STATE  V.  WILLIAMS  et  al.  (Na.  3344a.) 

(Supreme  Court  of  Idaho.   July  1,  1921.  On 
Petition  for  Behearing  Not.  1,  1921.) 

Appeal  from  District  Court,  Hadlson 
County;  James  G.  Gwlnn,  Judge. 

Lavon  Williams  and  Dewey  Arnold  were 
convictixl  of  assault  with  Intent  to  commit 

^sFor  oUwr  CUM 


rape,  and  ttiey  uppai.  AfBrmeO,  and  peti- 
tion for  rehearing  denied. 

Miller  ft  Blcks*  «t  Bazbnrg;  fm  avptf- 

lants. 

Roy  h.  Black,  Atty.  Ocn.,  and  Jas.  I*. 
Boone.  Asst.  Atty.  Gen.,  for  the  Stata 

McCarthy,  J.  in  this  case  tbe  facts 
and  questions  of  law  are  substantially  the 
same  as  those  presented  to  tills  cotirt  in  ttte 
case  of  State  v.  Henry  Bides  and  Bdwaxd 
I*vlne,  201  Pac.  827. 

Upcm  the  authority  of  that  caa^  tbe  |ndc- 
ment  of  conviction  herein  is  afiOrmed. 

RICB,  C.  J.,  and  DUNN,  J.,  amcur. 

BUDGE,  J.,  concurs  in  the  ctmclusions 
reached,  for  reasons  given  in  tba  caa*  of 
State  T.  Ricks  and  Levine^  aiq^ 

Lee^  J.,  dissents. 

On  Petition  for  Behearing. 

McCarthy.  J.  "Oig  questlMis  raised  by 
the  petition  for  rehearing  In  this  case  are  the 
same  as  those  raised  by  the  petltttxi  tor  re- 
hearing in  the  case  of  State  t.  Henry  Bicks 
and  Edward  L-^vIq^  S4  Idaho,  — ,  201  Pac 
827.  Upon  the.authorlty  of  that  dedslmi.  tt»e 
petltim  for  r^iearing  of  the  above-named 
apiKllanta,  and  eadi  of  tliem,  Is  denied. 

DUNN,  J.,  conamL 

BUDOB,  J.   I  adbera  to  my  >>c>^ 

tofore  expressed  and  Uieratore  concur. 

BICB,  a  J.>  and  LBB»  J^  dissent 


80ULE  V.  JOHNSON  ot  wL 

SAME  V.  BAKEa 

<Nee.  M26.  3377.) 

(Supreme  Court  of  Idaho.  Oct  28,  lOZL) 

f.  Mises  and  mlserato  ^2S-0se  aader  aaa- 
traot  to  labor  os  dalsw  Md  set  eatltM  ta 
aeqslre  Istarsst  llisreiB  by  a|ree«eat  with 
third  party  rsieaattaf  the  saaa  ea  IiIb  da- 
fastt. 

One  under  contract  to  perfwrn  the  an- 
nual labor  on  mining  claims  cannot  acquire  an 
intereBt  In  sudi  claims  by  entering  Into  an 
agreement  with  a  tliird  party,  by  which  he 
falls  to  perform  such  annual  labor  and  sach 
third  part7  rdocatee  soeh  daima  and  deeds  an 
interest  therein  to  such  person  under  contract 
to  perform  such  annoal  labor. 

2.  IMInes  and  Mlaerals  ^t6-0B«  kaewlag  wt 
aaotlMr«t  ebllfatlos  te  taker  ea  claim  caa- 
aet  aeqalre  isterest  by  raloeatleB  after  atree- 
lag  with  «Bok  etker  aet  te  perfera. 

Under  the  facts  stated  hi  patagrapk  1.  such 
third  party,  knowing  the  oUlcatioii  of  the  other 
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partj  to  perform  the  annoal  labor,  cannot 
acquire  an  iatereat  in  such  claims  by  relocating 
them. 

3.  Mines  ut4  mlnerab  ^3»38(IB)  —  Evfdesoe 
held  to  establish  ositplraqi'  to  dafrMd  a  lo- 
oater  of  his  oUlm. 

Evidence  in  this  ease  Juid  eaffident  to 
establiah  the  charge  of  oonapiracr  of  certain 
defendants  to  defend  ^aibstiff . 

4.  Vendor  aid  paraliasar  ^»226(2)— To  ao- 
qslra  valid  Htia  agalMt  aqnltalile  owner,  pnr- 
okasor  mast  have  paid  for  latorsst  before  be- 
la§  pit  oa  laqulry. 

To  acquire  a  valid  title  to  an  Interest  in 
•  reel  property  agataiBt  the  equitable  owner,  a 
pnrdiaser  most  have  parchased  and  paid  for 
bis  interest  before  coming  into  possession  of 
facts  sufficient  to  put  him  upon  inquiry. 

Appeal  from  District  Court,  Lemhi  Coun- 
ty; Bobt  M.  Ten«U,  Judsa 

Action  by  Kester  T.  Sonle  against  Adrian 
V.  Johnson  and  others  to  recover  title  to  and 
possession  of  mining  claims  alleged  to  have 
been  fraudulently  relocated  by  the  defend- 
ants, and  from  the  judgment  for  the  defend- 
ant William  R  Bafaer  the  plaintiff  appeals, 
and  from  the  Judgment  for  the  plaintiff  the 
defendants  Adrian  F.  Johnson  and  others  ap- 
peal. Jud^ent  for  the  defendant  Baker  re- 
versed, and  that  In  favor  of  plaintiff  affirmed. 

J.  M.  Stevens,  H.  E.  Bay,  and  W.  H.  O'- 
Brien, all  of  Pocatello,  and  E.  W.  WMtcomb, 
of  iilackfoot,  for  Johnson  and  others. 

Qnarles  &  Padc^m,  of  Salmon,  and  A.  O. 
Chetry,  of  Wtiser,  for  Soule. 

DTTNN.  J.  TtOm  acthm  was  bnmibt  by  tbt 
]^lntUt  to  lacover  title  to  and  posMoaion 
of  three  mining  claims  situated  in  tna  Pratt 
Ore^  mining  dlatriet,  Lembi  conntr,  known 
aa  tbe  Clearwater,  Clearwater  Na  1,  and 
Clearwater  Na  2  lode  claims,  aUflged  to  have 
been  fraudulemtly  relocated  by  the  defend- 
ant Adrian  V.  JfAmeou,  for  hie  boiefit  and 
that  of  bis  codefbndants,  In  Janoazy,  1916^ 
under  tbe  names  of  Bluebird  Quarts,  Blue- 
bird Nou  1.  and  Uoebird  Na  2  lode  mlnlttz 
claims,  and  to  enjoin  said  defendants  from 
interfering  wlQi  xdalntUFa  pOBseaBion  and 
Qontnd  of  aald  mining  c^aima. 

TbB  comitfalnt  aUegea  tliat  flift  plaintiff, 
up  to  the  md  of  the  year  lAUt,  was  the  owner 
ot  said  mining  dalms,  htddlng  two-thirds 
thereof  in  bis  own  rl^t  and  tbe  remaining 
one-third  as  security  for  certain  sums  of 
money  which  plalntUfs  grantor  had  advanced 
to  defendant  Isaac  S.  Jobnsm;  that  on  the 
12th  day  of  Jnne.  1106,  at  tbe  aoUdtatlon 
and  request  of  said  Isaac  8.  Johnson,  he  gave 
to  tbe  defendant  J&tm  O.  Btiertdan  a  writtea 
option  to  purchase  said  mining  dalms  for 
IVMWO,  the  first  payment  of  «2,000  to  be 
made  on  Febroary  10,  1910;  tbat  by  tbe 


terms  of  said  option  Sheridan  agreed  to  per- 
form annnal  labor  on  said  mining  claims  to 
tbe  amount  of  at  least  $300  on  or  before  No- 
vember 1,  1816,  and  each  and  every  year  there- 
after during  the  continoance  of  said  agree- 
ment In  manner  to  meet  the  requirements  of 
the  laws  of  the  United  States  and  of  the 
atato  of  Idaho  In  respect  to  annual  labor,  so 
that  plaintiff's  title  to  said  property  would 
continue  unimpaired;  that  the  said  Isaac 
S.  Johnson  then  knew  the  terms  and  condl* 
tlons  of  said  option  and  had  a  part  and  share 
In  determining  what  terms  and  conditions 
were  to  be  and  what  were  inserted  In  snid 
written  option;  that  from  the  time  of  giving 
said  option  to  and  Into  the  month  of  Janu- 
ary, 1916,  the  said  Sheridan  and  the  said 
Isaac  S.  Johnson,  by  their  words  and  actions, 
led  tbe  plaintiff  to  believe  tbat  tbe  necessary 
annual  labor  bad  been  performed  on  said 
mining  dalms  during  the  year  1915,  and 
until  tbe  month  <tf  January,  1916,  the  plain- 
tiff supposed  said  Sheridan  was  to  posses- 
sion of  said  claims  and  carrying  out  fb» 
terms  of  said  option ;  tbat  plaintiff  bad  con- 
fidence In  said  Sheridan,  and  trusted  him  to 
do  tbe  necessary  labor  on  said  claims  for  tbe 
year  191S:  that  Adrian  F.  Johnson  Is  a  son 
of  Isaac  S.  Johnson,  and  has  had  his  home 
with  his  father  and  mother  since  bis  blrtb ; 
that  he  has  since  the  year  1907  bad  full  and 
complete  knowledge  of  the  holdings,  rights, 
and  interests  of  hia  father  In  and  to  the  un- 
divided one-third  pert  of  said  raining  claims 
and  of  the  boldlng  by  this  plaintiff  and  his 
grantor,  H.  W.  Soule,  of  one-tblrd  of  said 
dalms  as  security  for  the  pajnnent  of  moneys 
advanced  by  tbe  said  B.  W.  Sonle  to  said 
Isaac  6.  Johnson,  and  bad  full  knowledge  of 
tbe  atfOaa  given  by  Uie  platotiff  to  said  de- 
fiudant  Hberidan;  that  0ie  deCendanta  Isaac 
S.  JobDsesL,  Jobn  O.  Sheridan,  and  Adrian  F. 
Johnson,  wdl  knowing  the  premises  and  well 
knowing  the  true  state  of  the  plaintiff's  title 
and  right  to  and  to  said  ndnisg  ground  and 
his  interest  in  tbe  one-third  part  thereof  held 
for  said  Isaac  8.  Johnson,  corruptly  and 
fraudulently  conmilred,  conUned,  and  con* 
federated  and  agreed  togOSM  that  the  ssid 
John  O.  Sheridan  should  not  poform  tbe 
annnal  labor  oo  aald  mining  dalms  fi>r  tbe 
year  1910*  and  that  the  said  mining  ground 
shonld  be  located  during  tbe  month  of  Janu- 
ary, 1816,  In  the  name  of  said  Adrian  F. 
Johnson  tor  Ute  mii»  beneflt  of  tbonsdves 
and  sal&  defendant  Baker,  and  to  purauance 
of  their  fraudulent  conspiracy,  confederacy, 
and  agreonent  afterwards,  to  wit,  im  tbe 
28d,  27tli,  and  30th  days  of  January,  1916, 
entered  into  possession  of  said  mtoing  daima 
and  ground  and,  tatendtog  and  contriving  to 
dej^ve  this  platotiff  of  all  hla  toteresto 
tbweto,  did  locate  tbe  same  to  ttM  name  of 
said  Adrian  F.  Jcribnson,  under  the  names  of 
of  the  Bloebird  Quarts,  Bluebird  No.  1.  and 
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Bluebird  No.  2  lode  clftlms;  that  in  fartb«^ 
ance  of  the  said  unlawfnl  combinatioii,  con- 
federation, and  con^tracy  said  def^dant 
Adrian  F.  Johnson,  on  the  26tb  day  of  April, 
1916,  for  the  nominal  consideration  of  $5, 
conveyed  to  said  John  G-  Sheridan  an  undi- 
vided three-eighths  part  of  said  mining  claims 
and  ground,  and  on  the  said  26th  day  of 
April,  1916,  for  the  nominal  consideration  of 
$5,  also  conveyed  to  the  defendant  William 
R.  Baker  an  undivided  one-fonrth  part  or  in< 
terest  in  said  mining  claims  and  ground; 
that  prior  to  the  date  of  the  said  deed  to  the 
defraidant  WlUlam  R.  Baker  he  had  fall 
knowledge  of  the  rights  and  interests  of  the 
plaintiil  in  and  to  the  mining  claims  and 
ground  aforesaid,  and  fall  knowledge  of  the 
aforesaid  option  to  said  defendant  Sheridan, 
and  fall  knowledge  of  the  agreement  between 
the  defmdant  Isaac  S.  Johnson  and  said  Hor- 
ace W.  Soule  relative  to  the  Interest  of  said 
Johnson  In  the  one-third  part  of  said  mining 
claims  standing  In  the  name  of  said  Sonle, 
and  that  it  was  held  by  said  Soole  as  se- 
curity for  money  advanced  by  said  Sonle  to 
said  JohnsMi,  and  because  of  endi  knowledge 
alleges  that  said  defendant  William  R.  Baker 
was  not  a  bona  fide  purchaser  of  said  one- 
fourth  interest  without  notice  of  plaintifTs 
riglita  and  Interest  therein,  and  U  not  a  pur- 
chaser of  the  said  proper^  In  good  faitb  and 
for  a  valuable  consideration. 

The  plaintiff  farther  alleges  on  Informa- 
tion and  belief  that  a  three-eighths  interest 
in  said  Bluebird  Quartz,  BIuet>ird  No.  1,  and 
Bluebird  No.  2  lode  dalms  was  located  by 
the  said  Adrian  F.  Johnson  ft>r  Uie  use  and 
benefit  of  Isaac  8.  Johnson,  and  that  he  is 
now  holding  the  same  for  the  use  and  benefit 
for  the  said  Isaac  S.  Johnson,  and  that  the 
same  is  now  <daimed  and  is  being  managed 
by  the  said  Isaac  S.  Jcdmson  as  his  own  vrop- 
erty.  The  dalms  in  controversy  ar»  at  tbe 
admitted  value  of  $10,000. 

Defendants  filed  separate  answers,  admit- 
ting plaintiff's  ownersliip  and  possesion  of 
Oie  Clearwatw  dalms  up  to  the  end  of  the 
year  1816,  wlmittlng  also  knowledge  of  &m 
option  given  by  plaintiff  to  defendant  Sheri- 
dan in  June,  ISIS;  In  fact,  practically  every- 
thing alle«ed  In  die  complaint  in  admitted, 
either  expiesdy  m  by  failure  to  deny,  by  all 
of  the  defendants,  except  the  charge  of  con- 
spiracy, whldk  is  denied  by  ttte  three  defend- 
ants so  charged,  and  tiie  diarge  that  plaintiff 
wu  deceived  and  misled  by  Sheridan  and 
Isaac  3.  Johnson  u  to  Oie  performance  of 
the  annual  labor  for  tba  year  1916,  which  Is 
denied  by  said  defendants,  and  tin  diarge 
that  three^htha  interest  In  the  Bluebird 
claims  was  located  tar  and  held  by  Adrian 
F.  J<rtmaon  tot  the  hen«ftt  of  Isaac  S.  John- 
em  and  Is  bdng  managed  by  the  said  Isaac 
S.  Jcdmson,  which  Is  dmled  by  Adrian  V. 
Johnson  and  Isaac  8.  Johnson.  Baker  admits 
bU  the  allegations  regarding  himsdf  exc«pt 


tliat  be  Is  not  a  purchaser  In  good  filth  for 
a  valuable  consideration. 

The  court  made  findings  upon  all  the  lasim 
and  altered  a  decree  that  the  plaintiff.  Km* 
tor  T.  Soule,  was  at  the  commencement  ot 
this  action  and  now  la  the  owner  of  and 
titled  to  the  immediate  possesion  of  an  un- 
divided three-fourths  Interest  in  and  to  Uie 
Clearwater,  Clearwater  No.  1,  and  Cflearwa- 
ter  No.  2  lode  mining  claims,  situated  In 
Pratt  Cre^  mining  district,  Lemhi  county. 
Idaho;  that  the  relocation  by  the  defradant 
Adrian  F.  Johnson  of  the  mining  ground  em- 
braced within  the  boundary  lines  of  the  said 
mining  claims  under  the  name  of  the  Blue- 
bird Qnartc  and  Bluebird  No.  1  and  tiie  Bine- 
bird  No.  2  lode  mining  claims  was  throngh 
and  by  means  of  a  fraudulent  conspiracy 
formed  and  entered  Into  by  the  said  d^end- 
ants  Adrian  F.  Johnson,  John  6.  Sh^dan. 
and  Isaac  S.  Jotmson,  with  intent  to  fraudu- 
lently and  unlawfully  deprive  the  said  plain- 
tiff of  his  Interest  In  and  to  said  mining 
ground;  that  whatever  title  the  defendants 
Adrian  F.  Johnson,  John  O.  Sheridan,  and 
Isaac  S.  Johnson  have  in  or  to  said  mining 
ground,  through  the  relocation  so  made  by 
said  Adrian  F.  Johnson,  has  at  all  times  been 
and  la  now  held  in  trust  by  said  defendants 
for  the  use  and  l>enefit  of  the  said  plaintiff, 
and  the  said  defendants  and  each  of  than 
are  required  and  directed,  within  10  days 
after  the  final  decision  in  this  action,  to 
make,  execute,  acknowledge,  and  deliver  to 
the  said  plaintiff  a  good  and  sufficient  deed 
conveying  all  his  right,  tiOe,  and  interest 
in  and  to  the  same  to  plaintiff,  and  In  case 
of  their  n^lect  or  refusal  to  make,  execute, 
acknowledge,  and  deliver  such  deed  wittiin 
said  time,  the  clerk  of  the  district  court  of 
said  conn^  is  directed  to  make,  execnte,  ae- 
knowledge,  and  deliver  to  said  plaintiff  sodi 
mining  deed  under  the  authority  of  said  de- 
cree ;  that  the  defendant  Tnillam  R.  Baker 
was  at  the  commencunent  of  this  action  and 
is  now  the  owner  of  an  undivided  mie-fonrth 
interest  in  and  to  the  said  mining  ground  wiOi- 
in  Oie  boundary  lines  of  the  aforesaid  CAear^ 
wattf,  Clearwater  Na  1,  Clearwater  Nol  2, 
Bluebird  Quarts,  BlneUrd  No.  1,  and  Btoe- 
Urd  Na  2  lode  mining  dalms,  subject  to  Uie 
paramount  title  of  the  United  States;  Oiat 
the  said  d^ndant  Isaac  S.  Johnson  own* 
an  undivided  one-tWrd  interest  in  and  to  ttie 
said  OlearwatM,  Clearwater  Na  1,  and  01ear> 
water  Na  2  lode  mining  claims,  the  leeal 
title  to  whldi  is  in  the  name  of  and  betonga 
to  the  said  phUntlff,  wbldi  said  undivided 
one^thlrd  interest  U  held  by  the  said  plaintiff 
hr  agreement  as  security  for  the  payment  by 
said  Isaac  8.  Jtdinson  of  certain  nion^s  ad- 
vanced to  and  paid  out  for  said  defendant 
Isaac  S.  Johnson  at  his  request  by  the  pvede- 
cessor  In  Interest  of  ntd  plaintiff;  and  it 
Is  adjudged  and  decreed  Uiat  said  iflalntlff 
may  hold  said  undivided  one-third  Interest 
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unti]  an  sccoimtlng  may  be  bad  In  another 
action  between  plaintiff  and  said  defendant 
Isaac  S.  John:ion  as  to  tbe  amount  due  from 
said  defendant  to  said  plaintiff  and  until  tbi 
payment  of  such  :um  to  SL.ld  plaintiff  by 
said  defendant  Isaac  S.  Johnson;  that  liei- 
tber  of  said  defendants  John  0.  Sheridan  nor 
Adrian  F.  Johnson  has  any  rt^t,  title,  or 
interest  whatsoever  tn  or  to  said  mining 
dalms  or  premises  or  any  part  thereof,  and 
tbe  plaintiff's  title  Is  quieted  as  against  any 
and  an  claims  whatsoerer  of  said  last-named 
defendants,  or  either  of  them. 

The  defendants  moved  for  a  new  trial  <m 
the  ground  of  the  Insuffldoicy  of  the  evidence 
and  errors  of  law  on  the  part  of  the  Judge 
in  making  bis  findings  of  f&ct,  contusions 
of  law.  and  decree^  and  under  eadi  ground 
numerous  qwdflcatlcms  are  made.  The  mo- 
tion tOT  a  new  trial  was  d^ed,  and  defend- 
ants have  appealed  from  the  order  denying 
said  motion.  The  plaintiff  has  appealed 
from  that  put  of  the  decree  awar^ng  ■ 
one-foorth  Interest  in  the  cUtans  in  contro- 
versy to  William  a.  Baker. 

[1, 2, 4]  Many  corors  are  spedfled  by  ap- 
p^nti,  hot  ia  tbdr  brief  tmly  tiie  question 
of  conspire  is  ^Uscussed;  app^ants  «p- 
paredtiy  ecmcedlng  that,  If  fbe  evidence  la 
held  nilBdrat  to  suppo-t  the  findings  of  the 
court  that  there  was  a  eonsplTacy  as  allured 
In  the  complaint,  ^e  judgment  of  ttie  trial 
court  must  be  upheld. 

This  action  proceeds  T^Km  the  assumption 
that  the  annual  labor  on  the  Clearwater 
claims  for  the  year  1015  was  not  performed. 
This  fact  made  flie  lands  embraced  in  said 
claims  vacant  and  onocccailed  public  lands 
of  the  United  States  on  the  Ist  day  of  Janu- 
ary. 1916,  and  therefbre  subject  to  location 
by  any  one  entitied  to  locate  mining  claims  on 
such  lands. 

So  far  as  the  conspiracy  alleged  In  the 
complaint,  if  It  were  established  by  compe- 
tent evidence,  would  affect  the  title  of  Isaac 
S.  Johnson  to  one-third  Interest  In  the  Clear- 
water claims,  or  In  tiie  Bluebird  claims,  If 
title  to  these  latter  should  be  awarded  to 
the  respondent,  such  CMisplracy  may  be  dis- 
regarded, for  the  reason  that  the  respondmt 
Is  not  seeking  to  deprive  said  defendant  of 
such  Interest  As  to  Isaac  S.  Johnson,  then, 
the  decree  giving  him  one-third  Interest  in 
the  ground  in  omtroversy,  subject  to  the 
lien  of  respondoit  for  certain  mon^  dalmed 
to  be  due  him,  must  be  affirmed. 

By  failing  to  deiy  tiie  allegations  of  tbe 
complaint  as  to  the  conspiracy  of  Isaac  S. 
Johnson,  John  C.  Sheridan,  and  Adrian  V. 
Johnson,  Baker  admits  that  sndi  ctmsptracy 
was  formed  by  said  parties  In  the  manner 
and  for  the  purpose  alleged  In  the  complaint, 
but  he  attempte  to  allege  that  he  had  no 
knowledge  of  the  location  of  said  mining 
claims  until  after  such  locati<m  was  accom- 
plished. He  expressly  admits,  however,  that 
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prior  to  the  date  of  his  deed  be  bad  full 
knowledge  of  the  rights  and  interests  of  the 
plaintiff  In  said  mining  claims  and  ground, 
and  of  the  option  held  by  Sheridan,  and  of 
the  agreement  by  whldi  Soule  held  a  one> 
third  Interest  in  said  claims  for  Isaac  8. 
Johnson.  Putting  a  fair  and  reasonable  con- 
struction upon  these  admissions  of  Baker. 
It  must  be  held  that  If  he  had  not  actual 
knowledge  of  the  fraud  attempted  against 
Soule  by  Sheridan  and  the  Johnsons,  he  was 
in  possession  of  snfflelent  Icnowledge  as  to 
the  conflicting  claims  of  Soule  on  tbe  one 
hand  and  Sheridan  and  tbe  Johnsons  on  tbe 
other  to  put  him  upon  Inquiry.  He  could  not 
close  his  eyes  to  the  facta  that  he  admits 
knowing  before  he  received  his  deed  and  be- 
came a  purchaser  In  good  faith,  evoi  though 
he  paid  therefor  the  vahiable  consideration 
that  be  claims.  The  <me-feurtii  interest  for 
wUA  be  dUms  to  have  paid  fl^OO  must 
tiierefore  be  h^  to  be  the  prop«r^  of  ap- 
pelant Soule.  26  B.  0.  li.  p.  1206;  Wonnl^ 
V.  Wormley.  S  Wheat.  (U.  8.)  421,  6  I*  Bd. 

This  leaves  only  tbe  Interest  held  by  Ad- 
rian F.  Johnson  and  John  a  Sb^dan.  and 
tiie  record  omtains  snffldoit  evidence  to  war^ 
rant  tiw  OMMtaslcn  of  the  trial  court  that 
tbe  fraudulent  agreeneut  or  understand ng 
set  up  in  tbe  comiflaint  as  having  been  en- 
tered Into  by  Adrian  F.  JtAnson.  JtAn  O. 
fflmMan,  and  Isaac  S.  Johnson  actnidly  ex- 
isted. 

Adrian  F.  Jotanam  was  in  no  cmtractual 
rdaflon  with  reqpondat,  bat  he  admits  that 
he  knew-  of  tbe  reUtUm  of  Sheridan  to  re- 
qpoi^eat  tor  virtue  of  the  lease  and  <^on 
tadd  by  Shwidan,  wbidk  boaod  blm  to  per- 
form tiie  annual  labw  at  tiie  Clearwater 
dolma  fin-  the  year  191K.  Thvn  Is  evidence 
trading  to  show  that  he  heard  Sheridan  as- 
sure the  respondent  that  the  annual  labor 
on  these  claims  bad  been  performed  fbr  that 
year,  when  In  fact  Johnson  knew  that  It 
had  not  been  performed.  There  is  also  evl- 
doice  that  Isaac  S.  Johnson,  who  was  more 
familiar  with  the  claims  than  respondent, 
sborfly  before  tbe  ad  of  tbe  year  1915  false- 
ly  represented  to  re^iondent  that  the  work 
had  been  done.  It  may  be,  as  cont^ded  by 
appellants,  that  ttiere  was  no  legal  obligation 
upon  Adrian  F.  Johnson  to  advise  respondmt 
that  the  work  had  not  been  performed,  and 
if  be  bad  been  content  to  relocate  the  claims 
and  bold  the  titie  for  himself  probably  such 
titie  as  against  respondent  would  have  l>een 
onassallable.  That  question,  however,  is  not 
before  us,  and  It  Is  not  necessary  to  decide 
it  He  was  not  content  to  bold  such  titie 
for  himself,  for  the  evidence  shows  that  Im- 
mediately After  his  relocation  of  these  claims 
his  father.  Isaac  8.  Johnson,  wrote  to  Sheri- 
dan,  who  was  then  In  Butie,  Mont,  and  ad- 
vised him  of  the  relocation  of  the  clalm& 
Almost  Immediately  after  receiving  such  In* 
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formation  Sheridan  came  back  and  assisted 
Adrian  F.  Johnson  In  perilormlnsr  the  loca- 
tion work  on  the  Bluebird  claims.  Sheridan 
admits  by  his  answer  that  he  recelred  a  deed 
conreying  to  him  a  three-eighths  Interest  In 
said  claims  for  the  nominal  C(msldmiti<m 
ot  $6,  but  even  if  his  testimony  is  true  that 
he  received  sucb  Interest  for  his  assistance 
In  performing  the  location  work,  the  con- 
sideration would  still  be  trifling  as  compared 
with  the  admitted  value  of  the  Interest  re- 
ceived by^  him,  which  was  nearly  $4,000. 
All  of  these  tacte  and  drcnmstanees,  wlUt 
the  others  admitted  by  the  several  answws 
and  found  by  the  trial  court,  are  sufficient. 
In  our  opinion,  to  vitiate  the  title  of  Adrian 
F.  Johnson  and  John  C.  Sheridan  to  the 
ground  In  question.  But  even  If  Johnson's 
title  could  be  sustained,  Sheridan's  title  could 
not  be  upheld  against  respondent.  He  was 
under  contract  to  perform  the  annual  labor, 
and  he  could  not  be  permitted,  under  any 
circumstances,  by  his  own  default,  to  cause 
respondent  to  lose  his  interest  In  the  Clear- 
water claims,  and  by  such  base  and  dishon- 
orable conduct  as  Is  shown  In  the  record  ac- 
quire any  part  of  such  interest  for  himself. 

[8]  The  evidence  la  ample  to  toatStF  the 
cond.n8ion  of  the  court  tihat  the  conspiracy 
alleged  in  the  complaint  was  entered  Into 
by  all  of  the  defwdanta  except  Baker.  The 
judgmmt  la  thwefore  offirmed,  with  costs 
to  plalntifft  on  the  appeal  ot  defendants  Isaac 
S.  Johnson,  John  U  Sheridan,  and  Adrian 
F.  Jobnsra  fMm  the  order  denying  motion 
tor  a  new  trial,  and  is  reversed,  with  costs 
to  pialntifr,  on  his  appeal  ft*om  that  portion 
of  the  Judgment  awarding  defendant  Baker 
a  one-fourth  Interest  In  the  claims  In  con- 
troversy. The  trial  court  Is  directed  to  modi- 
fy Its  judgment  accordingly. 

RICE,  G.  J.,  and  BUDGS,  McOABXHT, 
and  LICB,  JJ.,  ctmcnr. 


ALLISON   V.  BROTHERHOOD  OP  RAIL- 
ROAD TRAINMEN  (ALLISON,  In- 
tarveasr).   (No.  3419.) 

(Supreme  Gonrt  of  Idaho.   Oct  81,  192L) 

I.  Iisaraace  «=»7I8,  784(I)~Con8tltutlon  anil 
general  rules  becoma  part  of  ooatraot;  bene- 
fltiary  cannot  be  changed  except  oempll- 
ance  with  oontraot  terms.. 

Where  a  certificate  of  membership  is  is- 
sued  by  a  fraternal  beneficial  order,  the  con- 
stitution and  general  rules  of  tbe  order  become 
a  part  of  the  agreement,  and  a  member  cannot 
change  the  benefidary  except  by  a  substantial 
compliance  with  tbe  terms  of  anch  agreement 


2.  iRiurance  <S=»784(2)— A  obaage  ef  beaetei- 
ary  ea  grand  lodge  boeita  cannot  ke  made 
where  applloation  readies  oliloera  after  lg- 
•■red's  death. 

Where  the  provisions  of  a  fraternal  benefit 
certificate  provide  that  all  transfers  of  the 
beneficiary  shall  be  made  upon  the  books  of  the 
grand  lodtce,  under  the  direction  of  the  general 
secretary  and  treasnrer,  and  all  transfers  made 
in  any  other  manner  shall  be  null  and  void, 
the  insored  cannot  change  audi  benefidary  bj 
making  a  request  under  oath  in  writing  and 
mailing  tbe  same  to  the  grand  lodge,  where 
such  request  does  not  reach  the  office  of  the 
general  secretary  and  treasurer  until  after  the 
death  of  the  insured. 

3.  Equity  «=S957  —  Eqalty  wilt  eaferM 
change  of  beneflolary,  aot  ooMiMvated  be- 
fore insured's  death. 

The  maxim  that  equity  will  regard  as  done 
that  which  ought  to  have  been  done  has  no 
application  to  the  change  of  a  beneficiary  in  a 
certificate,  where  It  would  In  effect  be  making 
for  the  partiea  a  contract  materially  different 
from  that  which  they  had  made  for  thamsetvea. 

4.  laaaraaoe  «=s>7B4(7)— Where  lasared  diaa 
before  completing  obaage  ef  bmefldary, 
rights  of  original  benelletary  lianediato^ 
vest  aail  lasarer  ouMt  waive  rigbta  to  bees 
Marys  prsjedlosb 

Where  tbe  insored  In  a  benefidary  certif- 
icate attempts  to  change  the  beneficiary,  but  dies 
before  such  change  is  effected,  the  rights  of  the 
original  beneficiary  immediately  vest  upon  the 
death  of  the  insured,  and  the  insurer  cannot 
after  tbe  death  of  the  insured  waive  any  of  the 
terms  of  the  agreement  to  the  prejodice  ot  the  i 
beneficiary. 

Aroeal  fttnn  Dlstrfch  Oonrt,  Minidoka 
Gounty;  Wm.  A.  Babco<ft,  Judge. 

Action  by  David  B.  Allison  to  recover  on  a 
beneficiary  certificate  Issued  by  defendant, 
Brotherhood  of  Railroad  Trainmen,  In  which 
Hannah  Allison  intervened.  From  a  Judg- 
ment for  plaintiff,  the  Intervener  appeals. 
Beversed  and  remanded,  with  Instractlws  for 
new  trlaL 

P.  a  (VMall^,  ct  Pocatdlo,  and  Homer  O. 
Mills,  of  Twin  Falls,  tar  ^npeUant 
Dam^xa  A  Codding,  oC  Bnpwt,  for  reapcnd- 

LBE,  J.  Tble  action  wae  conUBeooed  by 
respondent  David  B.  AUleon  to  recover  i^od 
a  beneflcUry  certlflcate  leaned  bp  tbe  Grand 
Lodge  of  the  Brotherhood  of  Railroad  Train- 
men upon  the  life  of  his  son,  Thomas  B.  Alli- 
son. Tbe  more  important  UxtM  are  ■tlp1lla^ 
ed  in  the  record,  and  from  tbe  record  It  ap- 
pears that  the  respondwt  was  tlie  first  bene- 
ficiary  named 'in  this  certificate,  which  was 
issned  to  the  assured  bi  Movembw,  1905. 
and  that  subsequently,  appellant  and  insured 
having  Intermarried,  he  tranefared  the  cer- 
tificate to  her.  In  aconrdance  with  Hie  oonaU- 
totlon  and  genwal  mlea  of  the  bratb^kood. 


>«'or  other  osms  He  same  toDlo  and  KEY-NUUBIiR  In  all  Ksy-Numbired  Dlfeits  sad  Indeies 
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The  assured  died  on  October  18,  1917,  as  ttie  <  stepa  were  taken  toward  changing  tbe  bene- 
rosult  of  an  Injury  received  on  September  |  fldary  until  he  returned  to  his  father's  home, 
25th  preceding,  and  left  surviving  him  his  j  when  H.  B.  Bedford,  an  attorney  of  Bupert 
said  wife  and  tbeir  two  cliildren,  Mary,  aged  at  tbe  request  of  respondent  prepared  an  affl- 


eight,  and  Patrick,  aged  six  years.  An  es- 
trangement bad  existed  between  deceased  and 
his  wife  since  July  preceding,  when  upon 
their  return  Journey  from  the  state  of  Wash- 
ington they  separated  at  Avery,  Idaho,  the 
husband  remaining  tibere  and  the  wife  con- 
tinuing her  Journey  to  PocateUo,  where  her 
parents  resided,  she  taking  with  her  a  trunk 
which  her  husband  had  checked  on  their 
transportation,  which  contained  this  certif- 
icate In  question,  along  with  otber  of  their 
personal  effects.  This  husband  and  wife  ap- 
pear never  to  have  met  again  after  their 
parting  at  Avery.  Tbe  wife  later  returned  to 
Seattle,  where  she  was  employed  at  the  time 
of  het  husband's  death,  and  be  appears  to 
have  continued  In  the  em];doymrait  ot  the  rail- 
road until  about  the  26tb  of  Septemb»,  when 
he  received  the  Injury  which  resulted  in  his 
death.  The  wif^  In  tbe  meantime  had  com- 
menced divorce  proceedings  In  the  superior  fiant;  that  it  is  the  Intention  and  desire  and 
court  of  the  state  of  Washington.  Immedi- '  request  of  said  affiant  tliat  tbe  general  secre- 
ately  after  said  Injury,  assured  was  taken  |  ^  treasurer  of  the  said  Brotherhood  of 
to  the  general  hospital  in  PocateUo,  J^here  ^^^^^^^^^ 


davit  and  letter  and  took  the  same  to  the 
assured,  who  was  then  confined  to  his  bed 
at  his  father's  home  about  two  miles  from 
Bupert,  and  when  the  assured  signed  and 
swore  to  the  affidavit  before  the  attorney  as 
a  notary. 

Omitting  the  captloo,  the  affldavU  ]a  aa 

follows: 

**FhomaB  Benjamin  AUlaon,  being  first  duly 
sworn,  deposes  and  says:  That  be  is  Insured 
In  the  Brotherhood  of  Beilroad  Trainmen  in 
the  sum  of  $1,600.00;  that  the  benefidary 
under  said  policy  is  his  wife  Hannah  Allison; 
that  said  policy  is  to  the  best  of  affiant's  knowl- 
edge and  belief  now  in  the  possession  of  bis 
said  wife  and  that  her  whereaboats  are  to  tills 
affiant  now  unknown;  that  affiant  is  unable 
to  get  poBBession  of  said  insurance  policy  and 
that  said  benefidary  refuses  to  retam  the  same 
to  affiant;  that  David  B.  Allison,  whose  resi- 
dence  is  Rupert,  Idaho,  is  the  father  of  af- 


he  remained  for  some  time,  and  appeared  to 
Improve  to  such  an  extent  that  his  recovery 
se^ed  probable.  On  October  dth  he  was 
taken  to  his  father's  home  near  Rupwt, 
where  he  remained  until  he  died  on  October 
18th,  not  having  met  or  directly  beard  fnxn 
his  wife,  and  their  domestic  dlfflcnltiee  never 
having  bem  reamciled.  The  wife  had  been 
informed  that  her  husband  was  111,  but  not  as 
to  the  canae  of  ttie  lUness,  until  after  his 
death  anc^  burial,  wbeo  she  returned  to  Po- 
cateUo and  secured  possession  of  tbe  certif- 
icate In  question,  which  had  remained  In  the 
trunk  at  ha  father's  home  in  Pocatdlo, 
where  It  had  been  left  by  her  tn  July  preoedr 
ing. 

From  communications  In  writing  addressed 
to  his  wife  or  intended  for  her,  made  by  tiie  j  the  deatb  of  the  assured,  and  after  the  eec- 
Bssured  shortly  prior  to  receiving  the  .injury, !  retary  had  been  notified  of  the  death  by  the 


said  policy  from  affiant's  wife  Hannah  Allison 
to  affiant's  father  David  B.  Allison,  in  accord- 
ance with  the  rules  and  regulations  of  said 
brotherhood.  Affiant  further  reqnesta  that  a 
new  certificate  be  issued  in  accordance  here- 
with and  upon  sdch  issuance  he  hereby  releases 
said  brotherhood  from  any  further  liabiUty  un- 
der the  old  certificate.  Affiant  further  says 
that  his  present  address  is  Bupert,  Idaho. 

"Thomas  Benjamin  AUlaon. 
"Sabseribed  and  awom  to  batore  m«  tfaia  18th 
day  of  October  ISIT. 

"B.  B.  Bedford,  Notarr  PubUc;" 

TbB  mother  of  the  assured  mailed  this  af- 
fidavit to  the  secretary  of  the  brothwhood 
at  Cleveland,  Ohio,  some  time  nft&t  Its  eze- 
onti<m ;  bat  it  did  not  reach  the  secretary'fl 
ofilce  until  October  20th,  or  two  days  after 


and  also  from  stat^euts  made  to  Sheriff 
Blake,  who  was  caUed  soon  after  the  occur- 
rencev  It  appears  Utat  he  Intended  and  desir- 
ed to  leave  this  insurance  to  Ills  wife,  ex- 
pressli^  tor  her  great  affection,  and  admit- 
ting  that  he  had  not  always  treated  her  pn^ 
eriy  during  tfa^  married  life. 

Lata,  howevor,  and  while  still  at  the  hos- 
pital, and  aivensifely  bdleving  that  he  would 
fully  recover,  ha  stated  to  George  W.  Hunt, 
the  senetary  of  the  local  lodge  of  the  broth- 
erhood, that  there  had  been  trouble  between 
himself  and  his  wife,  and  eq»«8sed  a  wish 
to  change  the  ben^dary  frcan  her  to  bis 
father,  and  requested  the  secretary's  asi^t- 
ance  in  so  dofiig.   He  was  advised  by  ttie 


respcmdait  David  B.  AlUsoo,  named  as  boie- 
fidary  in  said  affidavit,  who  plalmed  to  be  tiie 
rightful  beneficiary  by  virtue  of  the  making 
and  mailing  of  this  affidavit,  and  who  de^ 
manded  the  tnsnrance  upon  this  certlflcate 
from  the  t»t>therhood,  having  made  satis- 
factory proof  of  death.  The  wife  also  made 
demand  npra  said  brotherhood  for  tbe 
amount  of  this  certificate,  basing  her  daim 
upon  bdng  named  as  the  beneficiary  in  said 
certificate,  and  also  submitted  satisfactory 
death  proo^te  and  surrendered  tiie  certificate 
to  the  head  office  oi  the  order. 

Respondent  ccnnmttioed  this  action  in 
March,  1918,  and  the  brotherhood  admitted 
its*  liability,  but  claimed  that  It  was  unable 


sectary  what  proceedings  were  necessary  to  determine  who  was  entitled  to  this  money, 
to  be  takttif  and  that  he  (the  secretary)  would  and  paid  the  net  amount  of  $1,620.90  due  on 
assist  In  making  the  changek    No  further  thia  oertitoita  into  court,  and  upon  doing  so 
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was  released  from  farther  liability  thereon. 
The  court  then  entered  an  order  that  appel- 
lant should  appear  after  the  service  of  a 
copy  of  such  order  upon  her,  and  of  the  com- 
plaint and  summons,  and  that  unless  she  did 
so  appear  and  set  up  her  cdalm  to  tlie  fund, 
It  should  be  paid  to  respondent,  and  she  ap- 
peared and  filed  In  said  action  a  complaint 
and  answer  In  intervention,  whereby  she 
claimed  to  be  «i titled  to  the  proceeds  of  said 
certificate  by  virtue  of  being  the  beneficiary 
therein. 

The  agreed  statement  of  facta  brings  into 
the  record  a  photographic  copy  of  the  cer- 
tificate, the  affidavit  above  set  forth,  which 
attempted  to  change  the  tienefidary,  and  cer- 
tain letters,  telegrams,  and  other  record  evi- 
dence pertaining  to  the  Issues  Involved,  In- 
cluding the  constitution  and  general  rules  of 
the  brotherhood  of  Railroad  Trainmen,  in  so 
far  as  they  are  material  or  relevant  to  the 
Issues  presented  by  the  pleadings. 

Bespondent  bases  bis  claim  for  recovery 
upon  section  80  of  the  consOtntloti  and  gen- 
eral rules,  entitled  "Beneficiary  Certtflcates," 
and  particularly  that  part  reading  as  fol- 
lows: 

-  "*  *  *  In  ease  a  benefldary  certificate 
has  been  lost  or  destroyed,  or  the  member  to 
whom  it  has  been  issued  cannot  obtain  posses- 
sion thereof,  a  new  beneficiary  certificate  may 
be  issued  hj  the  general  secretary  and  treas- 
urer on  presentation  of  an  affidavit  from  tlie 
member  fully  setting  forth  the  loss  or  destme- 
tlm  of  the  eertifleate  Issued  to  him,  or  his 
InabUitir  to  obtain  posseadon  of  the  same,  and 
releaitfng  and  dlsdiarging  the  brotherhood 
from  any  and  aU  liability  thereunder.'* 

Appelant  contends  that  the  foregoing  pro- 
visions must  be  construed  in  connection  with 
the  preceding  paragrmAi  of  the  same  seetlw, 
which  reads: 

"Bvery  such  certificate  must  tte  accepted  in 
writing  on  the  face  thereof,  over  the  signature 
of  the  member  insured  thereby,  to  be  attested 
by  the  secretary  of  the  subordinato  lodge,  un- 
der the  lodge  seaL" 

—and  section  82,  entttled  fFransfier  ot  Bene- 
fldary Gertlflcatea,**  wtaldi  Is  as  ftiUows: 

"AH  transfer!  of  beneficiary  certificates  shall 
be  made  upon  the  books  of  the  grand  lodgei. 
under  the  direction  of  the  general  secretary  and 
treasurer,  and  all  transfers  made  In  any  other 
manner  shall  be  null  and  void.  Any  member 
desiring  to  transfer  his  beneficiary  certificate 
shall  fill  out  the  printed  transfer  on  the  cer- 
tificate and  sign  his  name  thereto,  and  send  the 
same  to  the  general  secretary  and  treasurer, 
through  the  secretary  of  a  lodge  of  the  brother- 
hood. It  shall  be  the  duty  of  the  general  secre- 
tary and  treasurer,  immediately  upon  its  re- 
ceipt, to  certify  to  such  transfer  in  the  form 
therefor  provided  in  the  certificate,  and  until 
so  certified  by  the  general  secretary  and  treas- 
urer the  transfer  will  not  be  complete." 

A  trial  of  the  cause  was  had  before  the 
oonrt  with  a  Jury,  and  a  verdict  waa  returned 


In  favor  of  respondent  David  B.  Allison, 
from  which  verdict  and  jndgmoit  thereon  ap- 
pellant, widow  of  deceased,  prosecutes  this 
ai^eal,  and  assigns  some  30  or  more  errors 
OS  grounds  for  reversal  of  the  judgment,  the 
more  important  of  whldi  are:  Errors  based 
upon  the  court's  refusal  to  nonsuit  plaintiff ; 
that  the  evidence  Is  insufficient  to  support 
the  verdict  and  Judgmrat;  errors  In  giving 
Instructions  relating  to  the  effect  of  the  affi- 
davit made  by  the  deceased  in  his  attempt  to 
change  the  braefldary  In  such  certificate 
from  his  wife  to  his  ftither;  Instmctlons  re- 
lating to  the  constrnctioQ  to  be  given  to  cer- 
toln  parts  of  the  constltation  and  general 
rules  of  the  brotheihood ;  Instrnctlons  relat- 
ing to  the  competency  or  lack  of  competency 
of  the  assured  to  change  his  braefidary  at 
the  time  of  the  making  of  said  affidavit;  and 
In  the  court's  refusal  to  give  several  instmc- 
tlons requested  by  appellant  The  recwd  Is 
not  suffldently  definite  and  certain  as  to  what 
requests  were  given  and  what  refused,  nor 
are  any  of  the  instructions  identified  or  re- 
ferred to  otherwise  than  by  folios. 

In  addition  to  the  agreed  statement  of 
facts,  the  reporter's  transcript  contains  some 
250  pages  of  evidence  taken  at  the  trial; 
but  In  our  view  of  the  law  apidlcable  to  this 
case,  It  will  not  be  necessary  to  review  the 
testimony  of  the  several  witnesses,  because 
all  of  the  tects  essential  to  a  determination 
of  the  questloDB  here  presented  may  be  found 
in  the  agreed  statement  of  fttcts.  Not  will  It 
be  necessary  to  consider  each  asslgnm^t  In 
detail,  for  the  right  to  recover  depends  upon 
the  construction  to  be  given  to  the  foregoing 
provisions  of  the  constitution  and  genmil 
rules  of  the  brotherhood,  relating  to  the  man- 
ner In  which  the  assured  may  change  his  ben- 
efidary  under  the  terms  and  ccmdlttona  of  tala 
contract 

[1-t]  A  change  or  attempted  diange  of  a 
beneficiary  In  a  fraternal  life  tosorance  eer- 
tlficate.  where  the  insured  has  died  before  all 
of  the  ccmditlons  prescribed  by  the  agreemmt 
have  been  fully  conqilled  vrith,  has  perimps 
more  often  given  rise  to  legal  controversies 
than  any  ofber  dass  ot  qneatlons  pertalnliu 
to  these  cofttraets.  In  this  case,  counsel  have 
with  great  diligence  collected  and  dted  so 
many  auQiorlttes  In  support  of  tfadr  reiQWC- 
tlve  contritions  that  it  is  not  posslUe  wlthbi 
the  limits  of  this  o^nton  to  review  all  oC 
them.  Bespondent  contends  that  the  fore- 
going affidavit,  executed  by  the  assured  diort- 
ly  b^ore  his  deatti,  evidences  sudi  a  fixed 
purpose  to  change  ttie  benefldary  In  flie  cw- 
ticate  from  his  wife  to  his  father  tiiat,  follow^ 
ing  the  funihunental  principle  13iat  equity 
will  regard  that  as  done  i^di  ought  to.baTe 
bem  done.  It  must  tie  held  In  this  case  Uiat 
the  assured  did  tai  f&ct  effect  a  change  ha  his 
benefidary,  notwithstanding  ills  affidavit  re- 
questing a  change  did  not  readi  the  general 
offices  ttf  the  tootherhood  at  GlevelandL  Ohio, 
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QtttU  after  bis  death.  The  learned  trial 
Judge  adopted  this  view  and  applied  this  rule, 
and  Instructed  the  Jury  to  this  effect.  The 
principle  contended  for,  that  equity  will  treat 
that  as  done  which  onght  to  have  been  done, 
la  flonnd  In  reason  and  nupported  by  sach 
weight  of  authority  that  Its  correctness  can- 
not be  regarded  as  a  debatable  question.  Thb 
dlfflcul^  does  not  arise  regarding  the  oor* 
rectness  of  the  general  principle,  but  with  re- 
gard to  its  api^cation  in  the  maimer  con- 
tended for  l>y  the  respondott  to  the  admitted  i 
Acts  of  this  case,  for  it  is  equally  as  fanda-  ; 
mental  that  this  principle  cannot  be  extended 
or  aivlled  to  facts  or  conditions  where  it 
would  in  effect  be  making  for  the  parties  a 
contract  essentially  different  fmn  ttiat  whidi 
they  themselves  hare  made. 

It  seems  clear  that  the  provisions  of  section 
00  of  the  tvothvhood's  constltntlon  first 
above  quoted  were  primarily  Intended  to 
provide  a  method  for  procuring  a  new  certif- 
icate where  the  one  previously  issued  had 
been  lost  or  destroyed,  or  where  the  membo- 
to  whom  It  had  been  Issued  could  not  obtnln 
possession  of  the  same,  without  such  person 
being  required  to  undergo  a  new  medical  ex- 
amlnatlim  or  other  requirement  relating  to 
his  being  a  proper  risk.  As  to  whether  or  not 
It  was  Intended  this  provision  that,  in  ad- 
dition to  obtaining  a  new  certificate,  the  In- 
sured mlfi^t  at  the  same  time  have  a  new 
beneficiary  named  therein,  upon  the  request 
being  presmted  to  the  general  secretary  and 
treasurer  during  the  llfetfane  of  the  insured. 
It  Is  not  necessary  for  ns  to  determine,  for 
ttte  reason  that  the  request  in  this  case  did 
not  reach  the  secretary  until  two  days  after 
the  death  of  the  Insured.  Under  the  provi- 
sions of  this  section,  and  also  under  the  pro- 
viso contained '  In  section  62  relative  to  a 
cdiange  of  beuefldary,  the  secretary  was  at 
the  time  of  reoeiviiuc  this  affidavit,  be  hav- 
ing previously  received  notice  ct  the  death  of 
the  insured,  wlthont  authority  to  Issue  a  naw 
certiflcate. 

We  do  not  wish'  to  be  Tmderatodd  a«  hold- 
ing that  a  cliange  of  benefldary  could  not  be 
made  without  a  literal  compliance  with  an 
of  the  requirements  of  tUa  certiflcate  and  Out 
constitution  and  general  ndea  of  the  broth- 
erhood, which  form  a  part  of  tiie  contract 
But  we  do  Oilnfe  that  part  of  section  00  above 
4|noted,  relating  to  the  metiiod  of  aeenring  a 
new  certiflcate,  must  be  construed  in  connec- 
tion with  the  other  provisions  of  that  seed  cm, 
and  also  aeetloii  02,  and  we  htdd  that  a 
change  of  beneficiary  cannot  be  nuide  by  the 
Inaured  pladng  In  the  mails  a  request  In 
llie  form  of  an  aflldavlt  that  the  original  cer- 
tificate Is  tost,  destroyed,  or  beywd  hts  con- 
trol, and  directing  the  brotherhood  to  Issue  a 
certificate  with  a  new  benefldary  In  Item  of 
the  old  one,  particularly  when  he  qualifies 
ladi  request  with  the  proviso  that  "upon 
mdi  issuance  he  hereby  rekaaes  said  brother- 


07  BAILBOAD  TRAJSMKS  841 

P.) 

hood  fnnn  further  liability  under  the  old  cer- 
tificate," and  It  appears  that  be  died  before 
the  request  reached  the  Insurer. 

Fraternal  orders  of  this  character  have 
found  that  it  is  essential  for  their  protectlan 
and  the  protection  of  their  membvs  to  attach 
reasonaUe  rulee  and  r^nlatioDS  to  the  meth- 
od of  dianglng  the  beneficiary  in  these  cer- 
tificates. It  is  a  matter  of  ccwomon  knowl- 
edge that  mudi  ot  the  business  of  these  or- 
ders must  be  transacted  throu^  local  offl- 
dals,  whoee  selection  and  method  of  doing 
business  is  only  to  a  limited  extent  under  the 
control  of  the  head  ofikers.  These  asaoda- 
tlons  may  waive  the  prescribed  manner  of 
effecting  a  diange  of  batefidary,  and  after 
such  waiver  persons  interpoeing  confilctlng 
claims  to  the  benefit  fund  may  net  complain 
because  of  a  noncompliance  with  the  rules 
and  regulations  of  the  order  In  wt^Mwg  the 
change.  Wldle  it  may  be  true  that  the  Iwoth- 
erhood  in  this  case  la  not  making  any  claim 
on  behalf  of  dther  of  die  partlea,  it  comes 
Into  court  and  admits  that  it  owes  this  money 
to  the  ri^tfnl  benefldary,  and  asks  the  court 
to  determine  who  Is  fbe  rightful  boi^clary 
under  this  certificate.  It  cannot  waive  any 
right  ot  the  beneficiary,  after  the  death  of 
the  Insured,  to  the  prejudice  of  such  bene- 
Sclary,  as  such  right  beoomes  vested  upon 
the  death  of  the  insured.  If  the  certiflcate 
members  in  these  orders  could  change  these 
certificates  at  will,  and  particularly  with  re- 
gard to  beneficiaries,  without  any  restrictions 
or  concurrent  action  on  the  part  of  the  lodge 
officers,  it  would  result  in  the  cvder  being 
frequently,  as  it  Is  In  fUB  case,  anhjected  to 
the  confllctlttg  demands  of  various  persons, 
each  claiming^  to  be  the  Lawful  boiefidary. 

The  courts  construe  liberally  ttie  provi- 
sions ot  this  dass  ot  ctmtracts  relating  to  a 
change  of  the  benefldary,  and  gtv*  efloet  to 
the  Intent  of  the  Insured  to  diange  sudi  bene- 
fldary whraever  It  can  be  done  without  dis- 
regartting  the  plain  terms  of  the  agreement 
But  It  Is  quite  generally  held  tbaf  in  order 
to  chaiUEo  ft  b^t^ldary  In  a  mutual  boieflt 
certificate,  there  must  be  a  substantial  enn- 
pliance  with  the  constitution,  rules  and  reg- 
ulations of  the  order.  Ind.  Order  Foreston 
T.  Kdlher,  80  Or.  001.  0»  Fae.  824,  U00>  00 
Pac.  088,  78  Am.  8t  Bep.  780;  FUdwr  t. 
Puckett,  77  Kan.  284,  94  Pac.  122, 17  L.  B.  A. 
0^.8.)  1088;  KnighU  of  Maccabees  v.  Sadwtt, 
M  Mont.  8ffr,  80  Pac  428,  116  Am.  St  Bep. 
682;  FUmell  r.  Franklin.  66  Cola  166,  134 
Pac.  122;  Stipreme  Lodg^  etc,  v.  Price  et 
al..  27  OaL  App.  607, 160  803;  Sova«lgn 
Camp  V.  Inael,  117  Ark.  121,  ITS  S.  W.  866; 
Wilkes  v.  Hicks,  124  Ark.  192,  186  S.  W. 
830;  and  M.  W.  A.  v.  Beadle.  88  Vt.  87,  90 
Atl  893.  li.  B.  A.  1916A,  680  and  note. 

In  Bhuman  Andent  Order,  etc.,  110 
Iowa,  042,  82  N.  W.  831,  very  similar  In  Its 
fftcts  to  case  at  bar,  the  Insured  had  been 
in  possession  of  ths  certlflGato  for  many 
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years,  ond  on  tfie  day  before  bis  death  In- 
dorsed on  the  back  of  the  certificate  a  revo- 
cation of  payment  to  his  wife,  the  beneficiary 
named  Oier^n,  and  directed  payment  to  be 
'made  to  his  nephew.  The  certificate  with 
Uie  Indorsement  thereon  was  mailed  to  the 
grand  lodge  the  same  day  that  the  insured 
died,  but  no  new  certificate  was  issaed.  Its 
constitution,  wbidi  was  held  to  be  a  part  of 
the  contract,  gave  the  insured  a  right  to 
change  the  benefidaiy,  but  explicitly  pointed 
out  the  manner  In  which  the  diange  should 
be  made,  and  It  was  held  that  this  was  the 
method  he  had  agreed  to,  and  that  be  had 
no  absolute  legal  right  to  effect  a  change  of 
beneficiary  in  any  other  manner. 

In  Stemler  t.  Stemler,  31  H.  D.  696,  141 
N.  W.  780,  it  is  held  that  where  a  fraternal 
beneficiary  certificate  provides  that  no  change 
of  beneficiary  shall  be  ^ectlve  until  the  old 
certificate  is  delivered  to  the  head  clerk  and  a 
new  certificate  Is  Issued,  during  the  lifetime 
of  the  member,  and  tliat  until  this  Is  done  the 
old  certificate  remains  in  force,  such  condl- 
tlim  must  be  substantially  complied  with  be- 
fore there  is  a  change  of  boiefldary,  and 
where  a  member  executed  the  surrender 
clause,  designating  the  desired  change  of 
beneficiary,  but  did  not  deliver  tbe  old  cer- 
tificate to  the  head  clerk,  who  issued  a  new 
certificate  imraedlat^y  after  the  member'a 
death,  there  was  no  change  of  beneficiary,  and 
the  rights  of  a  beneficiary  in  the  original 
certificate  aud  the  rights  of  a  beneficiary 
In  a  new  certificate  depend,  as  between  them- 
selves, on  the  contract  between  the  member 
and  the  aasodation  at  the  time  of  the  mem- 
ber's death.  At  the  time  of  the  insured's 
death  the  right  of  the  beneficiary  In  the 
original  certificate  becomes  vested,  and  the 
assoclati(m  cannot  by  any  waiver  affect  this 
vested  right 

Ho  in  Freund  v.  Freund,  218  III.  188,  76 
E.  925,  109  Am.  St.  Rep.  283,  it  is  held  that 
where  a  policy  of  life  Insurance  provides  that 
a  change  of  beneficiary  shall  be  made  by  an 
indorsement  In  writing,  and  shall  not  take 
effect  until  Indorsed  on  the  policy  by  the 
home  office,  no  act  of  the  insured  can  efTect 
such  a  change  in  tlie  absence  of  such  in- 
dorsement; and  this  Is  true  although  the  per- 
son whose  life  is  Insured  adopts  and  signs 
printed  forms  prepared  by  the  association, 
making  known  his  Intention  to  change  the 
name  of  the  benefidaiy,  and  receives  a  re- 
ceipt from  the  local  officer  of  the  associa- 
tion, stating  that  the  papers  have  been  re- 
ceived for  transmission  to  the  home  office, 
still  If  the  association  does  not  in  the  life- 
time of  the  insured  Indorse  the  requested 
consent,  as  required  by  the  terms  of  the  poli- 
cy, no  change  of  beneficiary  Is  accomiOlshed. 

In  case  at  bar,  the  court  Instructed  the 
Jury  that  under  the  undisputed  facts  the  fn- 
anred,  Thomas  B.  Allison,  bad  done  all  that 
was  required  of  him  under  the  rules  and 


legulaUMis  of  Ha  brottierhood  to  diange  the 
beneficiary,  and  In  that  we  think  there  was 
reversible  error.  This  instruction  In  effect 
directs  the  Jury  to  find  for  the  respondent 
unless  thfiv  find  that  at  the  time  the  insured 
made  the  affidavit  he  was  of  unsound  mind, 
or  had  been  subjected  to  undue  Inflooioe  on 
the  part  oi  the  reigKmdent  or  bis  wife.  As 
we  have  already  obswved,  none  of  the  pro- 
visions rating  to  a  dunge  of  beneficiary, 
as  required  by  said  section  62,  had  been  com- 
plied with,  and  while  the  witness  Oeorge  W. 
Hunt,  secretary  of  the  local  lodge  of  the 
brofharhood  at  Pocatdlo,  testified  tlwt  he 
had  known  of  braeflciarles  being  changed 
by  affidavits  idmilar  to  that  made  by  the  de* 
ceased  In  this  case,  it  is  not  shown  that  thia 
practice  was  so  commoo  as  to  amount  to 
imm^orial  custom,  and  it  cannot  be  held 
to  modify  the  provisions  of  sections  60  and 
62  above  referred  to. 

Counsel  for  respondent  places  great  re- 
liance upon  the  rec«it  case  of  Suprane  Coun- 
cil V.  Behrend,  247  U.  S.  8&4,  38  Sup.  Ot  022, 
62  L.  Ed.  1182,  1  A.  L.  R.  m  wherein  it 
is  held  that  in  the  absence  of  law  or  rule 
of  the  association  to  the  «mtrary,  the  nam- 
ing of  a  perstm  as  beneficiary  in  a  benefit 
certificate  issued  by  a  fraternal  association 
does  not  confer  a  vested  right,  but  an  ex- 
pectancy merely,  which  may  be  defeated  at 
any  time  by  act  of  the  insured  m^ber;  and 
further  that  in  order  to  change  a  benefld- 
ary,  it  Is  not  always  essential  to  validate 
such  change  that  the  original  certificate  be 
surrendered,  provldng  the  association  issues 
a  new  certificate  in  lieu  of  the  old  during 
the  lifetime  of  the  assured,  and  with  tlUa 
holding  we  are  in  accord.  Counsel  also  re- 
lies on  the  case  of  Supreme  Condave.  etc., 
r.  Cappeila  {0.  O.)  41  Fed.  ^  wherein  it  Is 
said: 

'In  making  such  change  of  bflnefleiary,  how- 
ever, the  insured  is  bound  to*  do  it  in  the  man- 
ner pointed  out  by  the  voiicy  and  by-laws  o< 
the  asBociatiou,  and  any  material  deviation  from 
this  course  will  invalidate  the  transfer.  Thus, 
if  the  certificate  provides  that  no  assignment 
shall  be  valid  unless  approved  by  the  secretary, 
an  assignment  without  sadi  approval  wiQ  be 
invalid." 

The  court  further  says  that  the  general 
rule  that  the  insured  is  bound  to  make  such 
change  of  beneficiary  In  the  manner  pointed 
out  by  the  policy  and  by-laws  of  the  associa- 
tion is  subject  to  three  axceptlona:  d)  If 
the  society  waives  a  strict  compliance  with 
its  own  rules,  and  in  pursuance  of  a  request 
of  the  insured  has  Issued  a  new  certificate, 
the  original  beneficiary  will  not  be  heard  to 
complain  that  the  course  indicated  by  the 
regulations  was  not  pursued ;  (2)  If  it  be  be> 
yond  the  power  of  the  Insured  to  comply 
literally  with  the  regulations,  a  court  ot 
equity  wUl  treat  the  change  as  having  bem 
legally  made;  ^)  If  the  oasured  has  poraued 
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the  coune  potaited  oat  by  the  lava  of  the 
association,  and  has  done  all  In  his  power 
to  change  ttie  benefldary,  but  hebm  tbB  new 
certlfleate  is  issued  he  dies,  a  court  of  equity 
win  treat  such  certificate  as  haTlng  been  Is- 
sued. We  do  not  think  the  facts  of  this  case 
bring-  It  within  any  of  these  exceptions. 

[4]  Where,  as  in-  this  case,  the  Insured  had 
under  conald«-atlon  a  change  of  bewfldary 
Cor  some  weeks  prior  to  his  deatti,  and  had 
been  Instructed  by  the  secretary  of  the  local 
lodge  how  to  make  such  change,  and  the  con* 
tract  contains  such  epectSc  requiremoats  as 
are  found  In  the  rules  and  regulations  of 
this  assodatlon,  we  do  not  think  the  execu- 
tion and  mailing  of  the  affidavit  herein  re- 
ferred to,  whl<a»  did  not  reach  the  general 
secretary  and  treasurer  until  after  the  death 
of  ttie  insured,  Is  Bufficlent  to  change  the 
benefldary  under  the  admitted  facts  of  this 
case^ 

For  the  reasons  herein  expressed,  the  ]udg> 
ment  of  the  court  below  Is  reversed  nnd  the 
case  remanded  for  a  new  trial.  In  accordance 
with  the  views  herein  set  forth.  Appellant 
Is  awarded  costs. 


BICB.  C.  jr..  and  BUDOB^  McOARTETI, 
and  DtiNN,  JJ.»  concur. 


TAGE  V.  SHENON.   (Ne.  33B5.) 

(Supreme  Court  of  Idaho.   Oct  19.  192L) 

AK)eaI  from  District  Court,  Lranhl  County; 
Call  A.  DaTis,  Judge. 

Action  by  A.  F.  Tage  against  Minnie  M. 
Shenon  for  agent's  compensation.  Judgment 
for  plaintiff,  and  defendant  aiipeals  from  a 
portion  of  the  Judgment  Beversed. 

E.  W.  Wbitcomb,  of  Blackfoot,  and  A.  0. 
Cherry,  of  Welser.  for  appellant. 
J.  M.  Stevens,  ot  Pocatell<^  for  respondent 

RICE,  C.  J.  This  appeal  Is  from  only  so 
mtich  of  the  Judgment  as  requires  appellant 
to  pay  to  respondent  the  sum  of  ¥500  as  rea- 
sonable compensation  for  services  rendered 
as  agent 

Appellant  spedQes  as  error  that  there  was 
no  evidence  to  support  the  finding  of  the 
court  upon  which  that  portion  of  the  Judg- 
ment was  based.  This  assignment  is  well 
taken.  The  transcript  contains  no  evidence 
on  this  matter.  It  is  nnnecessary  to  consider 
Che  other  assignments  of  error. 

The  portion  of  the  Judgment  appealed  from 
is  reversed,  with  costs  to  appellant. 

BUDGE,  McCABTHY,  DUNN,  and  LBB. 
JJ.,  ctmcur. 
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CHITTENDEN  ft  EASTMAN  CO.  V.  LEAD- 
ER FURNITURE  CO.  (No.  t974.) 

(Snprraie  Court  of  Arieona.   Nov.  16.  1021.) 

1.  AoQoust  stated  (S=»l-— Prior  aooensts  nerged 
IB  "stated  accouat." 

The  term  "stated  account"  aignifies  an 
agreed  balaoce  between  the  parties  to  a  settle - 
meat;  it  bcomes  a  new  agreement  and  takes 
the  place  of  the  obligations  resting  uikw  either 
party  by  reason  of  their  prior  account 

[Ed.  Note.— Tor  other  defiidtions,  see  Words 
and  Phrases.  Stated  Accounts.] 

2.  Aooount  stated  «=C9J8(I)— Maaw  of  ple«A> 
1b|  aooount  statedu 

In  pleading  an  account  stated,  it  Is  suffi- 
cient to  allege  that  the  account  was  stated, 
tliat  the  statement  showed  a  givm  balance  doe 
plaintiff  by  defendant,  and  that  no  part  of  It 
has  been  paid,  and  It  Is  Immroper  to  aliege  tacts 
relating  to  the  prior  transactions  of  the  par- 
ties, or  to  the  manner  In  whidi  the  new  agree- 
ment came  about 


3.  Aoooust  stated «»lB(l)-^B'«M>«it  pay 
seed  act  be  alleged  la  sains  on  aoooeit  stated. 

A  complaint  on  an  accoont  stated  need  not 
allege  that  defendant  agreed  to  pay  the  amount 
shown  br  the  account;  the  law  Implylnff  a 
promise  to  pay. 

Appeal  from  Superior  Court,  Codilse  Ootm- 
ty;  Albot  H.  Bamee,  Judge. 

Action  1^  the  Chittenden  it  Eastman  Com- 
pany against  the  Leader  Furniture  Company. 
Judgmmt  tor  defoidant  on  demurrer,  and 
plaintiff  appeals.   Berersed  and  remanded, 

with  directions. 

David  Beushlmol.  of  Douglas,  for  aK>d- 
lant 

Manatt  A  StcfAienson,  of  Douglas  for 
appellee.. 

UcALIsma,  3.  The  Chittenden  ft  East- 
man Company,  a  corporation  organised  and 
existing  under  the  laws  of  the  state  of  Mis- 
souri, filed  suit  in  the  superior  court  of 
Codiise  county  against  the  Leader  Furniture 
Company,  a  corporation  organized  unAet  the 
laws  of  the  state  of  Arizona,  alleging  Its 
cause  of  action  In  the  language  following : 

"(2)  That  on  or  about  March  7,  1921  an 
account  was  stated  by  and  between  plaintUt  and 
defendant  by  wbidi  there  was  ascertained  to 
be  due  and  owing  plaintiff  from  defendant  a 
balance  of  $2,000. 

"(3)  That  no  part  thereof  has  been  paid,  and 
the  said  sum  of  $2,000  is  now  due  and  owing." 

To  this  the  defendant  Interposed  a  general 
demurrer,  which  was  eustalned  by  die  court, 
but  the  plaintiff  elected  to  stand  upon  its 
complaint,  whereupon  Judgment  was  entered 
dismlssli^  the  action  at  Its  cost  Vrcaa  the 
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order  sastalnlng  the  dmnmr  and  Qie  Judg- 
ment, plaintiff  appeals,  no  other  enn  being 
assigned. 

[11  In  support  of  the  ruling  sustaining  the 
demurrer  appellee  contends  that  the  allega- 
tion that  "an  account  was  stated  by  and 
between  plaintiff  and  def^dant"  Is  merely 
a  conduslon  of  law  and  raises  no  Issue, 
because  "the  facts  from  which  the  law  makes 
an  account  stated  between  the  parties  are 
not  always  uniform,"  and  by  way  of  example 
It  suggests  that  such  an  account  may  arise 
in  two  ways:  By  Implication  from  certain 
facts  ot  as  a  result  of  an  express  agreement 
between  the  parties.  The  term  "stated  ac- 
count" signifies  an  agreed  balance  between 
the  parties  to  a  settlement ;  that  is,  that  they 
have  agreed  after  an  investigation  of  their 
accounts  that  a  certain  balance  is  due  from 
one  to  the  other.  But  whether  this  agree- 
ment was  express  or  implied  is  immaterial 
so  long  as  It  is  actual ;  the  agreement  itself, 
and  not  the  manner  of  reaching  it,  being  the 
Important  consideration.  "An  account  stated 
becomes  a  new  agreement  and  talces  the 
place  of  the  oUigatlons  resting  upon  either 
party  by  reason  of  their  prior  account."  and 
an  action  thereon  Is  based  on  this  new 
agreemttit  Into  whidi  the  prior  accounts  have 
been  merged.  Harrison  t.  Henderson,  67 
Kan.  202,  72  Pac  878;  Holmes  t.  Page,  19  i 
Or.  232,  23  Pac.  961;  Carey  t.  Philadelphia 
&  California  Petroleum  Co.,  S3  Cal.  694.  It 
'is  not  founded  upon  the  original  items,  but 
upon  the  balance  ascertained  by  the  mu- 
tual consent  of  iraxtles."  Carey  t.  Fhlla- 
delpbia  ft  California  Petroleum  Oa,  supra; 
Benites  v.  Hampton  et  al.,  3  Utah,  368,  S 
Pac.  206.  The  parcy  In  whose  favor  the 
balance  in  a  stated  account  appears  Is  Tir- 
tually  In  the  position  of  the  holder  of  a 
prMnissory  not^  while  the  other  party  is 
obligated  jn^cttcally  as  the  maker  thereof. 
LoTenthal  et  al.  t.  Morris,  103  Ala.  332,  15 
South.  672;  Volkenlng  t.  DeGrafl  et  ah,  81 
N.  7.  268;  McCarthy  t.  ML  Tecarte  Land  ft 
Water  Co.,  lU  GaL  328.  43  Faa  966. 

[2J  Hence  the  allegation  of  facts  relating 
to  the  prior  transactions  of  the  parties  or 
referring  to  the  manner  in  wlilch  the  new 
agreement  came  about  has  no  place  in  the 
complaint  any  more  than  the  facts  leading 
to  the  giving  of  a  prcHuissory  note  would  be 
proper  In  a  suit  thereon.  It  would  of  course 
be  other\^i8e  If  the  action  were  based  on  the 
account  while  still  open  and  unsettled,  but 
I  the  stating  of  It  renders  all  transactions 
relating  to  the  items  of  the  original  account 
a  closed  book,  exc^t  where  fraud  or  mistake 
in  the  settlement  is  alleged.  It  la  not  appar- 
ent, therefore,  wherein  any  facts  other  than 
that  the  account  was  stated,  that  such  state- 
ment showed  a  balance  of  $2,000  due  the 
plaintiff  by  the  defendant,  and  that  no  part 
of  it  had  been  paid,  are  competent,  relevant, 
or  material,  and,  while  appellee  urges  that 
the  facts  constituting  the  cau8«  of  action , 


should  be  alibied,  that  app^ee  ml^t  kjunr 
what  it  must  meet  in  order  to  make  its  de- 
fense properly,  yet  it  does  not  point  oat,  or 
even  suggest,  what  fact^  other  than  those 
alleged,  could  possibly  hare  any  bearing  on 
the  question  of  whether  a  balance  in  their 
accounts  was  actually  ascertained  and  agreed 
to  by  and  between  the  parties.  As  said  by 
the  Suprane  Court  of  New  York  in  Moem  t. 
Lindblom  et  aL.  88  ApPb  Dir.  S8S,  ffT  N.  T. 
Sunk  703: 

"The  pleading  It  soffldent  if  it  sets  tea  ths 
fact  that  the  aecoont  was  stated  between  Ae 
parties,  tbat  a  certain  sum  was  found  due  Cm 
one  to  the  other,  and  that  audi  snm  Is  not  jA 

paid." 

8ee^  alaob  the  following:  Fatlllo  et  aL  v. 
Allen-West  Com.  Go.,  UW  Fed.  723,  47  a  e 
A.  637;  H^nrleh  et  aL  f.  IBnglnTid,  84  Minn. 
395,  26  N.  W.  122;  WatUns  T.  Ford.  W 
Mich.  367,  87  N.  W.  80a 

[t]  Our  attwtlon  is  called  to  ooa  fact, 
however,  which  it  is  oontsnded  renders  the 
cmnplalnt  Tulnerable^  and  that  is  Oiat  it 
does  not  allege  Uiat  appellee  agreed  to  pay 
the  amonnt  shown  hj  the  stated  aoeoont. 
This  is  true^  bu^  where  it  is  shown  that  Gie 
parties  have  adjusted  and  settled  ddLr  ac- 
counts by  striking  a  balance,  the  amount 
I  thereof  Is  admitted  and  acknowledged  as 
du^  and  tb»  law  Implies  a  promise  to  pa^- 
it  Volght  V.  Bnxrtcs  et  aL,  19  Mont  874. 
48  Pac.  549;  Watklnsv.  Ford.  69  Hlcii.  857. 
37  N.  W.  300:  Cbace  t.  Ttafford,  U6  Mass. 
629,  17  Am.  ITL 

"It  is  net  neceBsary  that  there  should  aa  M 
express  promise  to  pay,  as  appellants  contend. 
On  the  awtrarr,  there  is  an  implied  pronkiso 
in  law  on  the  iwrt  of  him  against  whom  the 
balance  is  fonnd  to  pay,  and  action  is  maintain- 
able thereon.  Jacqoes  v.  Holit,  16  N.  J.  Law. 
38:  Vanbebber  v.  Plnnkett  (Or.)  88  Pae.  707. 
In  Heinridi  v.  Bnglund.  84  Minn.  306,  26  N.  W. 
122,  it  was  said  ot  a  complaint  almiiar  to  that 
under  consideration:  The  aBegations  of  the 
complaint  tbat  an  account  was  stated  between 
plaintiffs  and  defendant,  ad  Chat  «pon  such 
statement  a  certain  bslanee  was  fotmd  due 
from  the  latter  to  the  former,  falHr  mean  that 
the  parties  had  an  accounting,  and  that  the 
balance  named  was  agreed  on  and  admitted  as 
the  true  balance  between  them.  To  allege  a 
promise  to  pay  this  balance  was  nnneceasary, 
and  would  rMlly  have  added  nothing  to  the 
complaint  It  was  snffident  to  state  the  facta 
■bowing  the  daty  to  pay,  without  allying  the 
promise  by  law  from  these  facta.*  The  follow- 
ing anthorities  are  directly  in  point  to  the  ef • 
feet  that  under  coda  procedure  It  Is  not  ncc- 
easary  to  allege  a  promise  to  pay,  it  bting  suffi- 
cient to  sllege  the  facts  from  which  the  datj 
to  pay  arisea:  Pom.  Code  Bern.  {  538  et  seq.: 
BayUes*  Code  PL,  |  27;  Phil.  Code  PL  f  474; 
I  Mackey  v.  Aner,  8  Hnn,  180;  James  t.  Fel- 
i  lowes,  20  La.  Ann.  118;  Claire  v.  Claire,  10 
Neb.  54,  4  N.  W.  411;  Bonslog  t.  Garrett,  89 
Ind.  338.  The  general  demurrer  waa  ^opeilj 
,  overruled."   Voight  v.  Brooks,  eupnu 
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AppdlM  relies  <n  a  Btatemmt  In  Herr  t. 
Km^BiLj,  2St  Axis.  — ,  196  Fac  BSO,  as  au- 
ttiOTlty  Ctxr  Its  cratenUon  that  a  con- 
dtudan  of  law  la  alleged,  but  In  tbat  case 
the  aUegatlon  was  tbat  ttw  "plaintiff  on  the 
lOtb  day  at  Decembw,  1918,  and  prior  here- 
to, was  Indebted  to  the  defendant  In  the  sum 
of  fB96.58  upon  an  account  stated."  VbSa  la 
an  anegatlOD  of  indebtedness  without  a  soffl- 
deat  Btataneot  as  to  how  It  arose,  bat  to 
all^  that  an  acooont  was  actually  stated 
on  or  about  a  certain  date,  that  a  balance 
of  80  moeh  was  aerfdiy  ascertained  to  be 
doe  from  one  to  the  otb»,  and  that  no 
part  thereof  has  beat  paid,  la  merely  a 
sncdnct  statement  of  the  ultimate  tacts  tiie 
plaintiff  most  prova  And,  aa  appears  from 
ttie  rennrks  of  the  Supreme  Ooort  of  Min- 
nesota in  Helmlch  et  aL  t.  Bnglund,  supra: 

"The  allegBtionB  of  the  complaint  that  an 
account  was  stated  between  plalntifls  and  de- 
fendant, and  that  iq»«n  audi  atatement  a  cer- 
tain hslaw!*  was  found  due  from  the  latter  to 
the  former,  fidrly  mean  that  the  parties  had  an 
accounting,  and  tbat  the  balance  named  vas 
agreed  on  and  adndtted  aa  the  true  balance  be- 
tween them." 

Hence  the  Issues  were  "whether  an  account 
showing  a  balance  had  been  rendered  to  the 
defendant  and  aaaoited  to  by  him"  (Loven- 
thal  T.  Morris,  supra)  and  whether  it  had 
been  paid. 

The  judgmoit  Is  rerarsed.  and  the  case 
remanded,  wth  Instructions  to  oremile  the 
demurrer. 

BOSS,  a      and  FLANIOAN,  concur. 


RICHARDSON  v.  STATE.   (No.  615.) 

(Supreme  Goort  of  Arizona.    Nov.  16,  t92L) 

1.  Isdiotneat  and  [sformatlos  «=sia7(6)— Mo- 
tlos  to  quash  for  mlssosier  withoot  nerit 

Motion  to  quash  information  <m  the  ground 
tbat  accused's  true  name  was  S.  O.  B.,  and  not 
S.  H.  B.,  as  set  out  in  the  infmnation,  was 
without  merit;  it  appearing  that,  as  soon  ss 
aoeused^  true  name  waa  kamed,  subaaquent 
proceadlngB  were  had  In  that  aamsj  as  provided 
in  Fen.  Code  1918,  f  987. 

2.  IsdIataieBt  snf  lafomatioa  ^187(5)— la- 
faraallaa  aat  tot  asMs  btaaasa  af  aasssetfa 
arrsst  withost  warrant 

A  person  Informed  against  for  crime  may 
not  hare  the  Information  set  aside  because  he 
waa  arrested  without  a  warrant  or  imprisoned 
without  commitment;  this  not  being  one  of  the 
statutory  grounds  for  vacating  and  setting 
aside  an  information  provided  in  Pen.  Cod« 
1918,  S  972. 

«.  Crinlaai  law  «=s>223— Preliminary  trial  not 
■eoesaary  In  mlsdemeaaor  cases. 

A  preliminary  trial  is  not  necessarr  in 
misdemeanor  cases. 


4.  iMlletBmt  aad  laforaiatloa  «=»4I(3),  52(1) 
—lafenaatloa  aeed  aot  be  verified  la  sihie- 
sieanor  oases  aor  be  based  os  verHlad  oon- 
plalst. 

There  is  no  law  requiring,  in  misdemeanor 
cases,  the  verification  of  the  information,  or 
that  the  same  shall  be  based  upon  a  verified 
complaint 

5.  Crtsilnat  law  ^6aB(2)— iMtorsemeat  of 
sames  ef  witsessea  not  required. 

It  la  not  made  necessary  by  the  Penal  Code 
to  indorse  the  names  of  tiie  witnesses  upon  the 

Information. 

6.  IstoxloatiBfl  liquors  «=>222— laformatloa 
for  massfaotsrlng  seed  sot  negative  manu- 
faotsre  of  denatured  alcohol. 

An  information  for  manufacturing  Intoxi- 
cating liquor  need  not  allege  that  the  intoxi- 
cating lignor  manufactured  was  not  denatifred 
alcohol,  for  the  exceptloa  In  Const,  art  28,  (  1, 
of  denatured  alcdiol  is  separaUe;  it  bdng 
a  poison  rather  than  an  intoxicant 

7.  intoxleatluB  Hqsorft  «s»236(l»)— Evidsaea 
held  to  auatalB  eoavloaea  of  aaaafseCarlaa 

Istaxloaats. 

In  prosecution  for  manufacturing  Intoxi- 
cating liquor,  evidence  Jkeld  to  support  convl^ 
tion. 

8.  Criminal  law  «=»369(6)-4£vldesoo  of  prsvl- 
os«  sslo  of  l\%n9r  adHtsslMs  Is  prosaovfloa 
for  Maanfaetsrs,  - 

In  prosecotton  for  manufacturing  intoxi- 
cating liquor  evidence  that  accused  bi^  short- 
ly previous  to  his  airast*  offered  to  sell  In- 
toxicating Uqoor  was  admiariUe  as  baring  a 

tendency  to  prove  the  duurge. 

9.  Crisiloal  law  «»71S,  1171(1)— Haading  to 
Jsiy  a  battia  ef  Ufaar  alleied  to  have  beea 
maaufsetarwl  hy  aeaassd  hsid  Isipropsr,  bat 
banaless. 

While,  In  a  case  where  tiwre  Is  dispute  as 
to  whether  the  liquid  aocosed  Is  dwrgsd  with 
manufacturing  is  intoxicatiiv  or  not,  it  is  error 
for  the  prosecuting  attorney  to  ^ve  to  the 
jury  the  container  of  the  liqidd  alleged  to  have 
been  manufactured,  for  the  jury's  inspection  or 
any  other  pnrpoae,  sndi  procedure  making 
Uie  Jury  witnesses  to,  aa  weU  as  triers  of,  the 
very  qiuBtion  involved,  yet,  where  the  record 
does  not  show  any  dispute  as  to  tbe  Intoxlcat- 
inf  ebaneter  ef  the  Uquor  sSs^  to  have  been 
mannfketured,  any  error  In  i^wiag  to  the  Jury 
BUdi  container  Is  harmless. 

10.  Criarisal  law  «=37I3,  1 154— Praaeoatlso 
attoraey's  addressing  ladtvldsal  Jarora  by 
sanu  bsM  isiproper,  bat  aot  reverslMa. 

For  tbe  prosecatinif  attorney  In  Uw  coarse 
of  his  address  to  spesk  to  the  iu^vMuil  Jurors 
by  name  rather  oversteps  the  limits  of  legal  and 

fair  conduct;  but  the  duty  of  the  trial  court  to 
see  that  the  bounds  of  propria^  are  not  trana- 
gressed  in  such  matters  will  be  interfered  with 
by  an  appellate  court  only  when  gross  abuse 

of  such  discretion  appears. 

11.  Crisilnal  law  129(3)— Asslgsneat  of 
error  held  lodoflsito. 

An  assigumeot  that  "the  Instructiona  of  the 
court  were  coofneing  and  misleading"  is  too 
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indeflDite,  and  doea  not  conform  to  rnlw  of 
Supremo  Coort.  No.  1%  onbd.  4i 

Appe&l  from  Superior  Coart»  Tama  Coun- 
ty ;  Fred  L.  Ingraham,  Judge. 

S.  G.  BIchardBon  was  convtcted  of  mann- 
tftCturlDg  Intoxicating  liquor,  and  ai^>eal3. 
Affirmed. 

Glenn  Copide  and  K.  F.  MlUer  Hinds,  both 
of  Tuma,  for  appellant 
W.  J.  Galbraltb,  Att7.  Gen.,  for  tbe  State. 

ROSS,  a  J.  The  defendant  appeals  from 
a  JudgmeQt  of  conviction  ot  tbe  diarge  of 
manufacturing  Intoxicating  liquor.  In  the 
Information  It  was  alleged  that  the  defend- 
ant Comlttlng  uunecessarr  allegations)  "did 
then  and  there  willfully  and  unlawfully  man- 
nfactnra  one  qoart  of  Intoxicating  liquor, 
tba  kind  of  wUch  la  to  the  County  attorney 
unknown,"  etc 

The  defendant  attacked  the  informatlcm 
by  motion  to  quash  It  on  the  grounds: 

(1)  That  his  true  name  was  S.  G.  Richard- 
son, and  n4^  S.  H.  Rlchardmn,  as  set  out 
In  tbe  information.  I 

(2)  That  be  bad  been  arrested  and  im- 
prisoned several  weeks  without  a  warrant 
having  been  issued  or  any  order  of  commit- 
ment 

^)  That  be  had  not  beoi  gtven  a  prelim- 
inary bearing. 

(4)  That  the  Infumation  wa«  not  based 
upon  a  verified  comidaint 

(6)  That  the  names  of  witnesses  were  not 
indorsed  on  the  inf  onnaticm. 

This  motion  was  denied.  Defendant  then- 
niton  demurred  to  tibe  Infonuatton  npon  the 
grounds: 

(1)  That  tiie  acts  constituting  tbe  offense 
in  ordinary  and  concise  language  were  not 
stated. 

(2)  That  tbe  information  did  not  state  any 
acts  which  would  constitute  a  public  otfense. 

The  demurrer  was  overruled. 

Tbe  rulings  of  the  court  upon  tbe  motion 
to  vacate  and  set  aside  the  information  and 
on  the.  demurrer  are  assigned  as  errors. 

[1]  Tbe  motion  to  quash  Is  without  merit 
It  seons  that  as  soon  as  defendant's  true 
name  was  learned  "tbe  subsequent  proceed- 
ings" were  had  in  that  name,  as  provided  In 
section  037  of  the  Penal  Code. 

[2]  The  second  ground  of  moti<m  Is  not 
one  of  the  statutory  grounds,  as  provided  in 
section  872,  Penal  Code,  to  vacate  and  set 
aside  an  information.  If  defendant  was  11- 
legally  restrained  of  his  liberty  as  he  afr- 
serts,  he  doubtless  would  have  been  dts- 
charged  in  a  proper  proceeding,  had  he  in- 
stituted such,  but  we  do  not  understand  tbe 
law  to  be  that  a  person  informed  ngalnst 
for  orlme  may  have  the  informati<m  set  aside 
because  he  was  arrested  without  a  warrant 
or  imprisoned  without  commitment 

[3]  That  a  preliminary  trial  is  not  neces- 
sary In  misdemeanor  cases  la  wtfl  settled 


by  the  dedslons  of  this  court  Cummin ga  t; 
State,  20  Ariz.  176,  178  Pac.  776. 

[4]  We  have  no  law  requiring  the  verifi- 
cation of  the  Information,  or  that  the  same 
shall  be  baaed  npon  a  verified  complaint  in 
misdemeanor  cases. 

[i]  It  is  not  made  necessary  by  the  Penal 
Code  to  endorse  the  names  of  the  witnesses 
upon  tbe  information  whatever  may  be  re- 
quired by  the  laws  of  other  states. 

[(}  Tbe  p<^nt  raised  by  tbe  demurrer  ia 
that  the  information  does  not  negative  that 
the  intoxicating  liquor  alleged  to  have  been 
manufactured  was  not  denatured  alcohol; 
the  contention  being  that  It  should  so  allegei 

Tbe  Constitution  makes  it  a  misdemeanor 
for  a  person  to  manufacture  any  ardenti 
spirits,  ale,  beer,  wine  or  intoxicating  liquor 
of  any  kind,  except  denatured  alooboL  Sec- 
tion 1,  art  23,  Amradment  to  Const  Ijiwtf 
1916,  Appendix,  page  1. 

*1t  is  necessary  to  negative  an  exeeptloii  or 
proriso  contained  in  a  statate  deftadi^  an 
offense  where  it  forms  a  portion  «t  the  deaerlp- 
tion  of  the  offense,  so  that  the  ingre^ents 
thereof  cannot  be  accurately  and  definitdy 
stated  if  the  exception  is  omitted.  Where, 
however,  tbe  exception  or  proviso  ia  separable 
from  tbe  description  and  is  not  an  ingredient 
thereof,  it  need  not  be  noticed  in  the  accasa- 
tion,  being  a  matter  of  defense."  22  Oyc,  844, 
14  B.  a  L.  1S8.   Bee.  84. 

Hie  thing  fbrUdden  by  Oie  Oonstltntlou 
Is  tbe  manufacture  of  all  kinds  of  beverages; 
those  specially  named,  as  well  as  all  oUiers 
that  intoxicate.  Tba  exception,  daiatared  al- 
cohol, la  not  a  beverage,  bat  a  poison.  It  Is 
from  its  very  nature  disassociated  from  tbe 
list  and  kind  of  drinks  proscribed.  It  is 
differmt  In  name,  quality,  and  uses.  We 
ctmclade  tike  exception  Is  dearly  sqianble 
from  tbe  danse  of  the  Ctmstltution  defining 
the  offense  of  mam^cturlng  Intoxicating 
liquor,  and  Is  not  descriptive  of  dm  an  In- 
gredient of  soch  offrase,  and  ther^re  it 
was  not  necessary  to  native  audi  ue^itian 
in  the  Informatton.  State  v.  GrawftnO,  27 
Ariz.  601.  11»  Pa&  422. 

[r]  The  r^usal  of  ttie  coort  to  grant  de- 
fendant's motion  tor  directed  wdict  18  as^ 
signed  as  erm.  Defendant  asserts  tbatf 
there  was  no  evidence,  either  direct  or  tili^ 
cumstantlal,  that  he  ever  mannfactnred  any 
Intoxicating  liquor,  or  that  the  liquor  found 
in  bis  possessi<ui  was  manufactured  In  Tama! 
county.  On  thfs  point  the  evidence  ahowitf 
that— 

In  or  near  the  center  of  a  160-acre  tract  of 
land,  owned  by  one  Tyros  N.  Havener,  was  **a 
large  pile  of  wood,  posts,  and  other  material 
which  bad  been  piled  up  higher  than  a  man's 
bead,  and  in  a  circular  form,  inclosing  an  area 
large  enough  for  occupation;  and  that  inside 
this  Indosnre  defendant  was  living:  and  that  at 
the  time  of  his  arrest  berides  his  bed  and  per- 
sonal effects  there  was  found  at  this  place  a 
still  for  i»iit"""g  liquor*  and  barrels  and  hot- 
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tlea  of  IntoticatfaiK  Uqnoni  wUdi  apparcnOr  bad 
been  manufaetiiTed  at  that  place." 

At  the  time  of  deCmdant's  amet  the  offl^ 
cer  said  to  him,  "Shorty  we  got  yon  with  the 
goods,"  to  which  be  axuBWwed.  "I  gaess  yon 
haTft"  It  waa  also  shown  that  defradant, 
shortly  previous  to  his  arrest,  had  attempted 
to  sell  Intoxicating  Uquor.  The  liQuor  found 
at  this  place  and  In  possession  of  defendant, 
was  unqnesttonably  shown  to  be  intoxicating.' 
This  evidence  sems  to  us  ample  to  take  the 
question  of  the  Innocence  or  guilt  of  the  de- 
fendant to  the  Jury.  ' 

[il  The  court  did  not  err  In  permitting' 
eiidoice  that  defendant  had,  shortly  previ- 
ous to  his  arrest,  offered  to  s^  Intoxicating^ 
liquOT.  We  think  this  evidence  had  a  ten- 
dency  to  prove  the  charge  in  the  Information' 
and  under  the  rule  announced  In  Cluff  r. 
State,  16  Ariz.  ITO,  142  Pac.  644,  and  Lee  v. 
State,  IS  Ariz.  291,  US  Pac.  244,  Ann.  Gas. 
1917B.  131,  was  properly  admitted.  ' 

[1}  The  next  error  Is  based  upon  the  al- 
leged miscondoct  of  the  deputy  county  at- 
torney, first  in  passing  to  the  Jury,  during 
his  closing  ai^nment,  a  bottle  and  saying: 

**Now,  sendemen,  as  twelve  common,  every- 
day men.  what  do  yon  suppose  that  is?  Is  it 
tenonade  or  water?  If  yon  &ink  it  1^  Jost 
*  *  *  pass  it  around  among  yourselves 
and  try  to  tUnk  what  you  think  it  U** 

— and,  second,  in  addressing  some  of  thef 
jurors  by  name.  If  there  had  been  any  con- 
troversy or  dispute  as  to  whether  the  liquid 
defendant  was  chained  with  manufecturiuf^ 
was  intoxicating  or  not,  we  think  it  would 
have  been  error  to  give  to  the  Jury,  during 
the  closing  argument,  or  at  all,  the  container 
for  inspection,  or  any  other  purpose.  It 
would  have  been  making  of  the  jury  wit- 
nesses to,  as  well  as  triers  of,  the  very  ques- 
tion Involved.  This  should  not  be  done. 
State  V.  Lindgrove,  1  Kan.  App.  61,  41  Pac. 
888 ;  State  v.  Coggins,  10  Kan.  App.  466,  sa 
I'ac.  247.  The  record  does  not  show  what 
the  Jury  did  with  the  liquor  handed  to  them. 
If  they  did  more  than  smell  It,  we  assume 
the  defendant  would  have  seen  that  the  rec- 
ord so  showed.  There  being  no  dispute  as  to 
its  intoxicating  character,  the  error  in  giving 
to  the  Jury  the  container,  In  which  the  liquid 
was,  was  harmless. 

[10]  It  may  be  doubted  whether  the  prose- 
cuting attorney  can  with  entire  propriety  as- 
sume such  a  close  familiarity  with  individual 
Jurors  In  tbe  course  of  his  address  as  to 
speak  to  them  by  name.  We  are  inclined 
to  think  that  it  is  rather  overstepping  the 
limits  of  legal  and  fair  conduct  Defendant 
cites  one  case  In  which  the  court  calls  it 
'Indiscretion."  Jordon  v.  Pe<^le,  19  Ck>lo. 
417,  86  Fae.  2U.   In  that  caae  it  was  said: 

"The  nature  and  scope  of  argument  that  wIU 
be  permitted  in  a  cause  ti  largely  within  the 


discretion  of  the  preidffing  Judge.  It  Is  the 
duty  'of  the  court  to  see  that  the  bounds  of 
propriety  are  not  transgressed,  but  an  appel- 
late conrt  will  only  interfere  when  a  gross 
abuse  of  dlscretitm  is  made  to  appear."  Man- 
soli  V.  People  (Goto.)  160  Pac.  144. 

Ell]  Lastly  it  la  assigned  that  "tlw  instruc- 
tions of  the  court  were  confusing  and  mis- 
leading." Tbia  assignment  Is  so  indefinite 
as  not  to  advise  ns  <a  anything.  It  Is  not  In 
nmftmnity  with  the  rules  oS  the  conrt  Bnle 
XII,  SUM.  4,  Bnles  of  Supreme  Conrt  How- 
ever, we  have  examined  the  instructions, 
and  find  in  tliem  a  tatt  atatemoit  of  tlie  law 
as  applied  to  the  facts  of  tbe  case. 

'Th^  being  no  reversible  error,  tbe  Judg- 
ment of  the  lower  court  Is  afilrmed. 

McALIfiTBB  end  ITLANIQAM,  J concur. 


HAODAD  St  al.  v.  STATE.  (No.  513.) 
(Supreme  Oonrt  of  Arlxona.   Nov.  1^  1921.) 

1.  Carriers  <t=>2l (4)— lafornatloD  for  salaw- 
ful  oompetitloa  witli  stage  route  fisid  good. 

Information  against  owner  and  driver  of 
rent  service  automobile,  charging  violation  of 
Corporation  Oommission's  general  order  b;  car- 
rying passengers  over  a  stage  route  at  less 
than  140  per  cent  of  the  scheduled  stage  fare, 
held  not  indefinite  or  uncertain  as  to  the  crime 
attempted  to  be  charged,  nor  to  contravene  Pen. 
Code  1913,  H  934,  936,  943. 

2.  Criminal  law  1 62— Statute  held  not  to 
punish  twioo  for  same  ofTenss. 

Although  Const  art  15,  S|  16,  19,  provide 
for  punishment  by  penalty  or  fine  for  disobeying 
an  order  of  the  Corporation  Commission,  Laws 
1919,  c.  130,  f  8,  authorisiiv  punishment  for 
such  disobedience  under  a  criminal  prosecution, 
does  not  violate  the  guaranty  of  Const  art  2, 
I  10,  tiuit  no  one  shall  be  pnnisbed  twice  for 
tbe  same  offense. 

3.  Publlo  sorvloe  oesinilsslOBS  «s»l9(l)-lbr. 
ier  of  Cerporatles  Coanslsslea  not  voM  be- 
oasse  Indsdliif  ladlvMasIs  as  well  as  osrpe- 

ratiess. 

Thou^  Const  art  15»  was  enacted  to  reg- 
ulate "public  service  corporations"  within  the 
Btattf,  and  not  individuals  eo  nomine,  an  order, 
under  L^ws  1919^  c  130,  of  tbe  Corporation 
Commission,  affecting  both  corporations  and 
individuals,  held  not  void  as  including  dasses 
of  persons  not  mentioned  in  such  article. 

4.  ConstltutloBal  law  «=»92  —  DotsfatlOB  of 
powers  to  Corporatlea  CensilsslsB  hold  oos- 

stltutionai. 

Even  without  the  authorization  given  by 
Const  art  16,  |  6,  it  would  hare  been  compe- 
tent for  the  Legislature  to  delegate  power  over 
automobile  transportation  to  a  spedal  agency 
like  the  Corporation  Commisaion;  hence  Iaws 
1919,  e.  130,  enlarpng,  in  this  respect,  the 
powers  and  extending  the  duties  of  the  Corpo- 
ration Commission,  is  warranted. 


«ss»For  otlisr  easM  sw  nuxw  topic  and  KBT-NUHSBR  la  aU  Koy-NumbmS  DlgsiU  sad  ladssM 
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5.  Carrlsn  «=92-Co«stttatloaal  law  «s»297— 
Aatomoblla  traaiyortatfea  taw  bali  coasUta* 
tioaal. 

Laws  1919.  e.  130,  regolatlng  antomoUIe 
tranaportatioD,  held  to  pertain  to  matters  well 
within  leiislatiTe  cognizance,  to  aim  at  objects 
proper  to  be  attafoed  bj  the  exerdse  of  the 
police  power,  and  not  to  conatltnte  an  unrea- 
Bonable  <fr  inlpable  invaaion  of  righta  aecnred 
by  Conat.  V.  S.  Amend.  14,  or  Oonat  art.  2,  S 
4,  proTldiiif  that  "No  perscw  ihaQ  be  deprired 
of  life,  lUtertr  or  pnqiartr  without  dna  proeesa 
of  law." 

6.  MoBopalles  ^lO—Staiatas  «=»79(l)— Aa. 
tonafelte  tranyortatloa  aot  Mi  aot  apadal 
•r  partid  laslalatlaa. 

Lawa  1910,  e.  180;  r^nlatln«  aotomobfle 
transportation.  Md  not  special  or  partial  legis- 
lation under  Oonst  art  2,  §  13,  art.  4,  pt.  2,  | 
19;  for  the  fact  that,  in  grantinB  the  certificate 
of  convenience  and  necessitjr  for  a  stage  route 
provided  for  in  the  act,  the  Corporation  Com- 
mission may  be  obliged  to  aelect  between  two 
or  more  applicants,  does  not  invalidate  the  law 
as  monop^tie^  dain,  diaeriminatory,  or  partial 
legislation. 

7.  Carrfora  «»I3(2)— Order  of  Corparatlaa 
Commission  held  aot  dlsorl minatory. 

General  Order  70A  of  the  Corporation  Com- 
mission, onder  Lavra  1019,  c  130,  the  automo- 
Uie  tranaportation  resnlation  law,  providing 
that  the  fare  for  rrat  aervice  on  stage  lines 
ahall  not  be  lesa  than  140  per  cent,  of  the  reg- 
ular scheduled  fare,  does  not  conflict  with 
Const  art  16,  1 12,  aa  reqniring  a  discrimina- 
tion for  the  aamt  aarriea. 

8.  CuTlan  «a»21(2)— EvIdaMB  that  owa«r  sf 
aatOMibllaa  toM  drivers  ta  oollaot  ragalarty 
presoribed  far*  admissible. 

In  proaecntion  of  driver  and  owner  of  au- 
tomobUa,  under  Laws  1919,  e.  130,  for  failure 
to  effect  the  scheduled  fare,  where  there  was 
no  evidence  that  the  owner  knew  anything 
abont  the  particular  transactioD  or  ever  au- 
thorized the  driver's  act  other  Ehan  might  be 
presumed  from  his  employment  of  the  drivei-, 
exclusion  of  testimonj  of  the  owner  that  be 
told  Ua  drirera  to  charge  the  regnlarlr  prescrib- 
ed fare  for  eervlcM  rendered  br  bia  care  was 
error;  the  arowal  not  beinc  inanffldent  in  twSl- 
ing  to  exclude  coilty  knowledge  by  the  owner 
of  hia  aervant^s  acta. 

9.  Carriers  «s»2i  (2)— That  driver  ef  utono- 
blle  aooeptad  iialawfal  fan  net  auffioiaat  te 
ahow  owner'a  aeqaleaeenee. 

In  prosecution  of  driver  and  owner  of  an- 
tomobile,  under  Laws  1919,  c  130,  for  failure 
to  collect  the  scheduled  fare,  where  there  was 
no  evidence  tbat  the  owner  knew  anything 
about  the  particular  transaction  or  ever  author- 
ised the  driver's  act  other  than  might  be  pre- 
sumed from  his  employment  of  the  driver,  held, 
that  the  mere  fact  tbat  the  driver  accepted  the 
unlawful  fare,  during  the  course  ol  hia  em- 
ployment and  within  the  aoope 'thereof,  was 
not  in  itaelf  anfllcient  to  show  direction,  knowl- 
edge, or  acquiescence  by  the  owner. 

Appeal  from  Superior  Court,  Greenlee 
County;  Frank  B.  Laine,  Judge^ 


J<dui  IL  muMad  utd  loM  Blanei  mn 
convicted  of  violating  an  order  of  the  Ari- 
zona Corporation  Ocnumlaidou,  and  0Mar  ap- 
peal. AfBrmed  as  to  deCmdant  Blum  and 
reversed  aa  to  defendant  Haddad,  with  im- 
stmctlons. 

L.  Kearney,  of  Clifton,  for  appdlanta. 

W.  J.  Galbraitb,  Atty.  Gen.,  O.  B.  Sdinppk 
Sp.  Asst  Atty.  Gen.,  and  George  B.  Hin, 
Asst.  Atty.  Gen.,  for  the  State. 

FLANIGAN,  J.  Tbla  Is  an  appeal  from 
a  Jtidgmesit  convicting  api>ellant8  (Jointlj  In- 
formed against^  of  violating  an  order  of  tbe 
Arizona  Corporation  Commission  made  pur> 
suant  to  chapter  130,  Acta  of  the  Fourtb  Lee- 
Iplature,  Session  Zaws  1019.  Tb\a  act  la  an- 
Utled: 

"An  act  providing  for  the  Bnpervtsla%  rega- 
lation  and  conduct  of  the  transportation  of  per* 
sons,  freight  and  property  for  compenaatiMi 
over  the  public  highways  of  the  atate  of  Ari- 
zona by  automobiles,  ]itn«y  buasea,  anto  tnuAa, 
stages  and  auto  stages." 

And  It  provides  a  somewhat  comprehen- 
sive scheme  to  relate  Intrastate  transpor- 
tation of  frel^t  and  paasengera.  by  the  v»- 
hldes  mentlonedt  as  common  carriers  for 
hire,  under  the  regulatory  and  rapervlsory 
powers  In  sath  act  convened  upon  the  Oom- 
mlssifHL  nie  broad  extent  ct  tba  powers 
thus  granted  la  well  exemplified  by  section 
S  thereof: 

"The  Corporation  Oommisaion  of  the  state 
of  Arisona  is  hereby  authorised  and  empower- 
ed to  supervise  and  regulate  every  transporta- 
tion company,  person,  firm  or  asaociation,  in 
this  state  engaged  in  transportation  mentioned 
in  this  act;  to  fix  the  rates,  fare%  ebargea, 
classifications,  rules  and  regulations  of  each 
such  transportation  company,  firm  or  aaaoeia-' 
tioQ  operating  under  the  terms  of  this  act; 
to  regulate  the  service  and  safety  of  operation, 
to  require  the  filing  of  annual  and  other  re- 
ports and  other  data;  to  supervise  and  regulate 
all  corporations,  persona,  firma  or  associations 
in  all  matters  affecting  tiie  relationship  be- 
tween anch  corporation,  persona,  firms,  or  aa- 
sodatlons  and  the  travdiiig  and  ahipidiig  pub- 
lic; The  Oor3^ration  Gommlaaion.  In  tie  es- 
erdss  <rf  jurisdiction  conferred  upon  It  by  tike 
Constitution  of  this  state  and  by  thte  act. 
shall  have  power  and  authority  to  make  or- 
ders and  prescribe  rules  and  regulationa  alTect- 
ing  all  transportation  mentioned  in  this  act, 
notwitlutanding  the  provisions  of  any  ordinance 
or  permit  of  any  incorporated  city  or  town, 
and  in  case  of  conflict  between  any  sneb  order, 
rule  or  regulationa,  and  any  audi  ordbanes 
or  permit  the  order,  rule  or  regulation  of  the 
Corporation  Commission  aludl  in  each  InstaBoa 
prevalL" 

Section  S  enacts  that  none  of  the  vdddes 
m«itloned  shall  be  operated  aa  common  car- 
riers for  hire  between  fixed  termini  unlaas 
the  operator  shall  have  first  made  appUca- 
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tlon  for  and  procured  from  Cie  Oonnnlsslon 
what  In  the  act  IB  designated  a  "certificate 
of  convenleaice  and  necessity."  Of  the  heaV 
Ing  upon  this  application  three  days'  notice 
Is  required  to  be  given.  The  application  Is 
required  to  set  forth  (amongst  other  matters) 
the  proposed  time  schedule,  and  a  schedule 
of  tariffs  showii^  the  passengor  fares,  or 
freight  rates,  to  be  charged  between  the  sev- 
eral points,  or  localities,  to  be  served. 

Paragraph  0  of  section  8  makes  these  pro- 
visions  for  the  bearing  on  the  application : 

"(d)  At  th«  time  specified  for  laid  bearing 
or  at  such  later  time  as  the  same  may  be 
fixed  bj  the  Corporation  Oommission,  a  bearing 
upon  said  application  shall  be  held  by  the  Cor- 
poration CMunlsslon.  After  soch  hearing  the 
Corporation  Conunisdon  may  Issue  a  certificate 
of  convuiienee  and  neeesdty  as  prsyed  for  or 
refuse  to  issue  the  same,  or  may  issae  tbe 
same  with  mo^cations,  and  upon  sudi  terms 
and  conditions  as  in  its  judgment  the  public 
eonroiience  and  necessity  may  require.  No 
certificate  of  convenience  and  necessi^  shall 
Issue  unto  the  Corporation  Commission  shall 
And  that  the  public  convenience  and  necessity 
requires  tbe  issnaoce  of  tbe  same. 

**(e)  Bach  certificate  <rf  conTemenee  and  ne- 
cessitr.  Issued  under  the  provisions  of  this  act 
shall  contain  the  following  matters: 

"1.  The  name  of  the  grantee. 

"2.  The  public  highway,  streets  or  highways 
over  wlu4i>  end  the  fixed  termini  between 
which,  tbe  grantee  is  permitted  to  operate. 

"8.  Tbe  kind  of  transportation,  whether  pas- 
senger or  freight,  in  which  tbe  grantee  is  per- 
mitted to  engage,  together  with  a  statement 
<rf  the  nnmber  and  of  the  maximum  seating  or 
tonnage  capacity  d  Uia  vehicle  which  the 
grantee  is  permitted  to  operate. 

"4.  Tbe  term  for  which  tbe  permit  Is  granted, 
which  term  shall  not  exceed  ten  years. 

"5.  Such  additional  provisions  and  limitations 
as  the  Corporation  Commission  shall  deem  nec- 
essary or  proper  to  be  inserted  in  the  permlL 

"No  certificate  of  convenience  and  necesrity 
issued  under  the  provisions  of  this  act  may  be 
assigned  or  transferred  without  an  order  of  the 
Corporation  Gommission  authorising  such  trans- 
fer.'* 

Section  4  directly  prohlblta  any  transpor- 
tation of  freight  or  persons,  for  hire,  by  any 
of  the  vehicles  mentioned,  or  by  any  "rent 
for  hire  car  •  •  •  over  any  road,  street  or 
public  highway  or  between  fixed  termini,  over 
which  or  between  which"  there  Is  already  a 
line  In  operation  under  a  certificate  of  con- 
venlmce  and  necessity,  "until  such  *  *  • 
person  *  *  *  shall  have  secured  permission 
from  the  Corporation  Commission  to  so  op- 
erate, and  then  only  In  strict  accordance 
with  such  rules  as  tbe  Commission  may  pre- 
scribe for  sudi  operation." 

Section  8  iB  as  follows : 

'*BIvery  officer,  agent  or  employee  of  any  cor- 
poration, and  every  other  person  who  violates 
or  fails  to  comply  with  or  who  procures,  aids 
or  abets  in  the  violation  of  any  provision  of  this 
act,  or  who  fails  to  obey,  observe  or  comply 
with  any  order,  decision,  rule  or  regulation  or 
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requirement  or  any  part  or  provision  thereof  of 
the  Corporatim  Commission,  or  who  procures, 
aids  or  abets  any  oorporatlon  or  i^rson  in  Us 
failure  to  obey  any  order,  decision,  rule,  or 
regulation  or  any  part  of  lor]  provision  there- 
of, is  guilty  of  a  misdemeanor  and  is  ptmishable 
by  a  Sue,  not  exceeding  one  thousand  ($1,000.- 
00)  dollars,  or  imprisonment  in  the  county  jaD 
not  exceeding  one  year,  or  both  sucsh  find  and 
Imprisonment.'* 

The  information  under  which  tbe  appel- 
lants were  eoovlcted  alleged  that  on  or  about 
December  SOU  1^  they  were  operating  an 
automobile  as  a  "roit  for  hire"  car,  fbr  the 
transportatlott  of  persons  for  ctunpensatfcHi 
OTOT  the  public  hl^waya  of  Qreenlee  county. 
Aril.,  and  that  there  was  thai  and  there  be- 
tween CUfton  and  Morend,  la  sold  pounty. 
an  automobile  otoge  operated  by  IComitatat 
Auto  Oompany*  under  a  eertlflcate  of  conven- 
lenoe  and  necetoity  duly  and  rci^idarly  la- 
Boed  by  the  Oommlsslom  according  to  fixed 
tariffs  and  schedule  of  service,  as  prescribed 
by  said  GommiBston;  that  on  tJie  afbresald 
day  there  was  In  full  fbroa  and  effect  a  cer- 
tain order  of  the  Oommission  known  as  Gen- 
eral Order  No.  70A,  made  on  Biarcb  12, 1920, 
poraoant  to  (be  provisions  of  said  diapter 
180,  which  said  order  provided  as  follows : 

*Tniat  the  rate,  or  fare  for  rent  service  when 
performed  between  points  from  and  to  which  a 
sdiednled  service  is  in  ettect  shall  not  be  less 
tlksn  148  per  centum  of  the  rate  of  fare  pre- 
scribed for  sneh  sdiedided  serwiee:  provided, 
further,  that  where  three  or  more  scheduled 
daily  trips  are  made  by  stage  lines,  operators 
of  'for  hire'  cars  may  render  service  at  stage 
line  rates  after  the  time  the  last  stage  is  sched- 
uled to  leave." 

It  is  tbea  charged  that  on  said  day  the 
defendants,  before  the  last  stage  of  said 
Mountain  Auto  Company  was  scheduled  to 
leave  Ollfton,  did  carry  certain  persons  as 
passengers  in  their  said  for  hire  car  from 
Clifton  to  Horenci ;  that  said  Mountain  Auto 
Company  was  then  and  there  running  on 
said  day  for  the  transportation  of  persons, 
in  accordance  with  their  schedule;  that  the 
said  defendants,  contrary  to  the  order  of  the 
Commission,  did,  for  the  transportation  of 
the  said  passengers,  take  and  accept  from 
them  as  fare  and  compensation  each  the  sum 
of  $1,  which  fare  was  less  than  140  per  cen- 
tum of  the  rate  of  fare  prescribed  for  such 
scheduled  service  by  tiie  Commission. 

Tbe  Information  was  demurred  to  on  rari- 
ons  groimds,  mostly  constitutional,  and  much 
the  same  objections  were  made  to  the  Intro- 
duction in  evidence  of  General  Order  No. 
70A.  The  rulings  of  the  court  sustaining 
the  information  and  permitting  the  evidence 
are  the  basis  of  most  of  the  errors  assigned. 

[1]  The  information  Is  attacked  as  being 
Indefinite  and  uncertain  as  to  the  crime  a& 
tempted  to  be  charged.  We  do  not  think  it  la 
required,  in  order  to  state  the  offense 
charged,  or  the  particular  circumstances  of 
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It  nfloenary  to  constltato  a  complete  offttise 
(secttona  943,  PoibI  Code),  to  Indude 
tbe  particular  drcumstuices  tit  "the  rates 
of  fare,  tbe  schedules,  time  of  departure  and 
arrival  of  stage^^  flxed  tariffs  and  sdiedules 
of  service^  or  tb»  termini  of  the  routs'*  <d 
Mountain  Auto  Companr,  further  than  la 
stated  m  the  Information.  Nor  do  we  think 
that  tlw  Infoimation  is  si^ject  to  tbe  objec- 
tl<ni  that  it  does  not  state  *the  acts  oonstitat* 
Ing  Oke  offense  In  ordlnarj  and  conelBe  lan- 
guage and  In  audi  a  mannn  as  to  enable  a 
person  ot  common  understanding  to  know 
what  is  Intended,"  in  contravwtlon  aC  meOoa 
034,  Penal  Code. 

From  tbe  testimony  given  at'Uie  trial  it 
appears  that  the  app^ant  Haddad  was  him- 
self the  bolder  of  a  pwmlt  from  the  Com- 
mission  to  operate  "two  service  cars"  In 
GUnm.  Morend,  Metcalf,  and  vicinity,  at 
schedule  rates  of  $4  pw  hour,  and  "140  per 
cent  of  stags  Une  rates"  when  "operated  over 
routes  of  regular  stage  lines.'*  We  do  not 
dean  that  fact  material  to  the  inquiry,  for 
tbe  reason  that  anpellants  wore  not  thargeA 
with  violating  tbe  terms  at  sudi  penult. 

What  we  have  to  decide  on  this  phase  cf 
the  case  Is,  in  abort,  the  Jurisdiction  of  tiie 
Comniiasian,  by  General  Ordw  Na  70A,  to  | 
compel  all  i&it  service  ear  ownen  operatlDg 
for  hire  betweoi  the  termini  of  the  stage 
line  to  exact  fares  for  passenger  transporta- 
tion of  tte  ptescrlbed  rate  of  140  ptt  cent 
of  tiie  i^ge  line  fare;  such  regular  stage 
line  fare  being  91-  OTder  complained 

of  la  general  and  applies  to  all  operators  of 
**Tent  for  bire^'  cars  not  running  on  fixed 
schedule,  whether  under  pemrft  or  not.  As  a 
necessary  consequoice,  the  appellants  are 
entitled  to  raise  any  question  which  goes  to 
the  validity  of  the  exercise  of  the  powers  of ; 
the  Commission,  or  the  existence  of  the  power 
itself,  to  grant  co-tiflcates  of  oonvenl^ce 
and  necessity. 

[I]  Appellants  contend  that,  the  rlghl  be- 
ing reserved  by  tbe  Constitution  to  tbe  Com- 
mission to  punish  for  the  infraction  jf  an 
OTder  of  the  Couunisdon,  chapter  ISO,  In  im  far 
as  it  authorizes  punishment  under  a  criminal 
prosecuUon.  vi(dates  tbe  constitutional  guar- 
anty that  no  one  shall  be  punished  twice  for 
the  same  offense. 

Sections  16  and  19  of  artide  15,  Gonstitu- 
tUm,  are  as  follows: 

"Section  16.  If  any  public  service  corpo- 
ration shall  violate  any  of  tbe  rules,  regulations, 
orders,  or  decislous  of  tbe  Corporation  Oom- 
misnon,  sudi  corporation  shall  forfeit  and  pay 
to  tbe  state  not  less  than  one  hundred  dollars 
nor  more  than  five  thousand  dollars  for  each 
such  violation,  to  be  recovered  before  any  court 
of  competent  jurisdiction," 

"Section  10.  The  Corporation  Commission 
shall  have  the  power  and  authority  to  enforce 
its  rules,  regulations  and  orders  1^  the  imposl- 
tloa  of  such  fines  as  It  may  deem  jnat,  within 
the  limitations  prescribed  in  section  16  of  this 
artida." 


Before  considering  Um  objeetiims  thus 
made,  we  may  observe  that  we  do  not  think 
the  sections  of  the  Constitatimi  quoted 
amount  to  an  invplled  prohlUtlon  of  the  legis- 
lative action  in  section  8,  c.  130.  Tbeponltiv« 
provisions  of  seeti<m  8  have  no  teodracy  to 
defeat  or  frustrate  the  oonstttatlonal  Intent; 
but  are  rather  In  aid  of  ita  acampUshmcnt. 
Being  of  that  character  they  must  be  uphehL 
Stevois  V.  Benson,  60  Or.  200,  01  Pac  677; 
State  V.  Hooker,  22  OkL  712,  98  Pac.  984; 
Beeves  v.  Andemon,  13  Warib.  17,  42  Paa 
625-627. 

Mo  right  vested  or  recognized  by  tbe  Oon- 
stltutlim  la  conditioned  in  its  exercise  by 
sectlra  8,  nor  does  that  seetton  extend  tiie 
constltntional  pmalty  to  a  dass  of  cases 
not  constitutionally  mntloaed.  OotAefs 
Constitutional  Umitatlone  (7tb  Bd.)  pL  90. 

"In  creating  a  legislative  apartment  and 
conferring  upon  it  the  legislative  power,  the 
people  must  be  understood  to  liave  oonferrcd 
the  full  and  complete  power  as  it  rests  in  and 
may  be  exerdsed  by  tbe  sovereign  power  of  any 
country,  subject  only  to  such  restrictiMiB  as 
the  may  have  seen  fit  to  impose  and  to  the  limi- 
tatioi's  whirb  are  contained  in  tbe  Constitution 
of  the  United  States.  The  legislative  depart- 
ment la  not  made  a  special  agency  for  the  ex- 
ercise of  specifically  defined  legislative  powers, 
bat  is  intrusted  with  the  general  authority  to 
make  lawa  at  Aacretlon."  Id.  p.  126. 

The  quoted  sections  of  the  Constitution 
merely  jnovide  for  the  recovery  of  a  penalty 
in  a  dvil  proceeding  for  a  dvil  wnmg,  while 
chapter  130  autcts  that  a  diatrtMdieuce  ot 
any  order  made  pursuant  to  the  terms  ct 
that  law  shall  be  a  crl)»p.  and  pnn'-><ii  lo  as 
audi.  This  does  not  vi<^te  tbe  oonstltntloiial 
guarantee  ui  section  10,  art.  %  c^UbUCUUun, 
that  no  person  shall  "be  twice  int  in  Jeopardy 
for  tbe  same  offoaseL"  Stout  v.  State  ex 
reL  CaldwdU  86  OkL  744»  180  Pa&  808,  40 
L.  B.  A.  (N.  S.)  884,  Ann.  Caa.  19161!,  868; 
16  a  J.  235. 

[S]  The  cmtoitloa  we  next  consider  is  that, 
as  article  15  of  tbe  Constitution  was  enacted 
to  regulate  "imbUc  service  o^oratioair 
within  tbe  state,  and  not  individuals  eo 
nomine.  General  Order  Na  70A  la  tbmfwe 
void,  because  It  Indudea  dasses  of  persons 
not  mmtloned  in  thi^  article.  IdmtleaUy 
the  same  cnttenUon  was  made  in  Tan  Dyke 
V.  Geary  (D.  O)  218  Fed.  Ill,  ssnprttng  the 
Invalid!^  of  our  PubUe  Service  Corporatloa 
Act,  so  far  as  It  Induded  natural  persons 
within  tbe  scope  of  tbe  law:  the  oouMitu^ 
tional  language  extending  only  to  '^ublie 
service  corporationa"  Tbe  ruling  in  the  case 
dted,  as  in  tbe  same  case  on  appeal  to  tlie 
Suprone  Court  at  the  United  States  (aee  Van 
I^ke  V.  Geary,  244  U.  S.  89,  37  Sup.  Ct 
483,  61  L.  Ed.  973),  upheld  the  validity  ot 
the  enactmoit  as  agBlnst  the  objection. 

While  the  precise  point  is  not  ui^^  we 
tbink  it  important  to  obsore  that  we  bave 
not  failed  to  consider  the  fundamental  propo- 
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Bltlaa  of  lav  ntoeanxOy  lurolTOd  In  mutaln- 
ing  the  InformatlMi,  tbat  the  L^slatare  did 
not  fizeeed  cfflutitntlonal  Umltatloiw  pre- 
ecrlbicg  Unt  tbe  infraction  of  an  order  of 
the  Commission,  made  within  the  scope  of  the 
powers  conferred,  might  be  prosecuted  as  a 
crime.  United  States  t.  Grimaud,  220  U.  S. 
606.  31  Sup.  Ct.  4S0h  S5  U  Bd.  fittS. 

That  the  occupation  of  common  carriers  on 
the  public  stre^  and  highways  Is  a  pn^r 
subject-mattor  for  leglslatire  regulation  Is 
weU  settled. 

"When,  therefor^  one  devotes  his  propertj 
to  a  use  is  which  tbe  pnUic  has  an  interest,  he, 
in  effect,  grants  to  the  poblic  an  interest  in 
that  use,  and  must  submit  to  be  controlled  b7 
the  public  for  the  common  good,  to  the  extent 
of  the  interest  he  has  thus  created."  Muim  v. 
lUlBois.  »4  U.  S.  126.  24  U  Ed.  77. 

See,  also,  Elliott  on  Beads  and  Streets 
(3d  Ed.)  I  S26. 

The  employment  of  "backmen  and  draymen 
whose  places  of  business  are  In  the  public 
highway"  was  a  proper  subject  for  police 
regulation  at  common  law.  Munn  t.  Illinois, 
supra.  And  recent  authority  classes  these 
and  the  llhe  occupations  with  prlTileges  ex- 
ercisable only  at  the  will  of  the  sovereign. 

"The  right  of  a  citizen  to  travel  apon  the 
highway  and  transport  his  property  thereon,  In 
the  ordinary  course  of  life  and  business,  dif- 
fers radically  and  obviously  from  that  of  one 
who  makes  tbe  highway  his  place  of  business 
and  nses  it  for  private  gain,  In  the  mnning  of 
a  stage  coach  or  omnibus.  The  former  is  the 
usual  and  ordinary  rl^t  of  a  dtixen,  a  common 
right,  a  right  common  to  all,  while  the  latter 
is  special,  unusual,  and  extraordinary.  As  to 
the  former,  the  extent  of  legislative  power  is 
that  of  regulation;  but,  as  to  the  latter,  its 
power  Is  broader.  The  right  may  be  wholly  de- 
nied, or  It  may  be  permitted  to  some  and  de- 
nied to  others,  because  of  Its  wtraordiMry  na- 
ture. This  distinction,  elementary  and  funda- 
mental in  ebaraetsr,  is  reeogidaed  by  all  the 
authorities : 

"'A  distinction  must  be  made  between  the 
general  use,  which  all  of  the  public  are  permit- 
ted to  make  of  the  street  for  ordinary  purpos- 
es, and  the  special  and  peculiar  use,  which 
Is  made  by  classes  of  persons  in  the  pursuit  of 
their  occupation  or  business,  such  as  backmen, 
drivers  of  express  wsgous,  omnitmsses,  etc. 
Tiedman  on  Municipal  Corporations,  |  299. 
The  rule  must  be  considered  settled  that  no 
person  can  acqaire  the  right  to  make  a  special 
or  exceptional  use  of  a  public  highway,  not 
common  to  all  citizens  of  tbe  state,  except 
by  grant  from  tbe  sovereign  power.'  Jersey 
City  Gas  Co.  v.  Dwight,  29  N.  J.  Eq.  242;  Mc 
Quillin,  Municipal  Corporations,  1620." 

Ex  parte  Dickey,  78  W.  Va.  S76,  8S  S.  E. 
781,  at  p.  782,  L.  B.  A.  1918F,  840. 

See,  also,  West  City  of  Asbury  Park,  89 
N.  J.  Law,  402,  99  AtL  190;  Ex  Parte  Bogle 
(Tex.  Cr.  App.)  179  8.  W.  1193 ;  GiU  t.  City 
of  Dallas  (Tex.  av.  App.)  209  3.  W.  209. 

[4]  Even  without  constltatlonal  authoriaa- 
tkn,  it  ironld  have  been  oompetent  for  the 
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Legislature  to  delegate  power  over  the  sub- 
ject-matter tn  a  special  agency  like  the  Cor- 
poration Commission.  12  C  J.  847;  State 
V.  Atlantic  C.  L.  R.  Co.,  66  Fla.  617, 47  South. 
969,  32  L  B.  A.  (N.  S.)  639. 

Section  6.  art.  19,  of  our  Constitution,  how- 
ever, forecloses  all  question  <m  this  head: 

"The  lawmaUng  power  may  enlarge  the 
powers  and  extend  the  duties  of  the  Corpora- 
tion Commission,  and  may  prescribe  rules  and 
regulations  to  govern  proceedings  instituted  by 
and  before  it;  but.  until  such  rules  and  regu- 
lations ore  provided  by  law.  the  Commission 
may  make  rules  and  regulations  to  govern  such 
proceedings." 

Under  these  provisions  there  can  be  no 
doubt  that  cliapber  lao^  enlarging,  as  It  do«B, 
the  pow«rs  and  extendlnc  the  duties  of  the 
Corporation  Commission,  is  so  far  fully  war- 
ranted. 

The  control  which,  under  the  police  power 
of  the  state,  may  be  exerdaed-  over  automo- 
biles earrytng  perainw  or  frel^  tor  hm 
over  tbe  public  ways,  has  received  oonsldera- 
tbm  in  many  of  tbe  decided  cases.  As  being 
a  t^tlmate  nwdse  of  the  poUes  power  of 
the  Btate^  wlMttaer  exardaed  dtrecQjr  tiy  tbs 
Legislature  or  by  muntdpalitles,  or  othar 
governmental  agSDdes  under  delegated  pow- 
ers, regolattona  of  various  kinds  over  auto- 
motive transportation  on  the  public  hl^ways 
bave  ben  n^irtd.  For  lllostratlTe  cases, 
see  P.  U.  CcHDm.  v.  Garviloch,  64  Utah,  406, 
181  Fac.  272;  UbbxsMm  t.  State  ex  nL  Byals 
(Tenn.)  170  8.  W.  6S1,  L  B.  A.  11M6B,  llSl; 
Memphis  St  B.  Co.  Baptd  Transit  Go, 
188  Tenn.  09,  119  S.  W.  68B,  L.  R.  A.  1916B, 
U48,  Ann.  Gas.  IfinC,  S78;  rmrm&a^  ft 
Mochants'  Co-op.  TeL  Co.  v.  Bos  well  TeL 
Cc  187  Ind.  871,  110  N.  B.  SIS;  West  t. 
City  of  Asbnrjr  Park,  89  N.  J.  Law,  402, 
90  AtL  190:  Bx  Parte  Bogls  flex.  Cr.  App.) 
170  8.  W.  1108;  Winchester  &  S.  a  Go.  t. 
Gommonwealth,  106  Va.  264.  OB  8.  a  602; 
Bx  Parte  Parr,  82  Tex.  Gr.  B.  £25,  200  8.  W. 
404. 

[I]  Chapter  180  pertalna  to  matters  wdl 
wlttdn  llie  leglslatlTe  cognizance,  and  alms 
at  objects  which  are  pcoper  to  he  attained 
by  the  exercise  of  the  piflloe  power,  and  In 
no  sense  eonstitntes  an  unreasonable  or  pal- 
pable iavasliHi  of  rights  secured  by  the  Four- 
teenth AmraidnKnt  to  the  Constitution  of  tile 
United  States,  or  section  4,  art  2,  of  our 
0(m8tltuUon,  which  provides  that  "No  person 
shall  be  deprived  of  Ufe,  liberty  or  proiierty 
without  due  process  ai  law."  See,  goierally, 
6  B.  a  L.  224;  EllioU  on  Boads  &  Streets 
(8d  Ed.)  I  tS26;  Barbier  v.  Connolly,  113  U. 
S.  27,  5  Sup.  Ct  357,  28  U  Bd.  928. 

it}  We  have  reserved  tor  spedflc  consld- 
eratlm  the  questions  raised  by  the  attack 
upon  the  act  and  the  order  of 'the  Commis- 
sion, on  the  ground  that  they  are  constitu- 
tive of  special  and  partial  legislation. under 
the  provisions  of  our  Gonstitudon  herein- 
after quoted* 
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Section  18  of  axtlcito  2  <tf  tbe  Oonstltntlim 
reada: 

"No  law  flhall  be  enacted  grantiDf  to  any 
dtizen,  clau  of  dttzeoa,  or  corporation  other 
than  mnnidpal,  priTUe^s  or  immunitiea  whldi, 
npon  tiie  same  terms,  Bhall  not  eqnallj  belong 
to  all  dtizena  or  corporations," 

It  l8  provided  In  section  10,  pt  3;  art.  4, 
thereof,  that— 

"No  local  or  spedal  laws  dull  bo  osaetad  in 
any  of  the  following  caaeB,  that  is  to  aay: 
*  •  * 

"13.  Graotfng  to  any  corporation,  associa- 
tion, or  individnal,  any  spedal  or  czdusive 
prlTilegea,  immunities,  or  franchises,  *  *  • 

"20.  When  a  general  law  can  be  made  appli< 
caUe." 

The  prohibition  against  the  enactment  of 
a  local  or  spedal  lav  granting  any  eu^nalTe 
prlTilege,  frandilse,  or  inunnnity  is  so  far  an 
implied  recognltl«i  of  the  leglBlatlve  power 
to  make  such  grants  under  general  lawa. 
How  far  Is  the  power  thus  recognised,  oim- 
troUed,  or  alEeeted  by  the  prorlatnta  of  oar 
Declaration  vt  Blgbts  set  oat  In  sectioa  18, 
art  2;  above  quoted?  Having  In  mind  Oat 
the  object  of  all  sadi  provlslonB  Is  to  secure 
eqnallj  of  oKMwtanity  and  right  to  all  pv- 
sons  similarly  sltaated  (12  O.  J.  1112)i  oar  in- 
vestigation of  the  authorities  leada  ns  to  the 
condnslon  that  we  cannot  disregard  tiie  im- 
plied recognition  by  the  Oonstltatlfm  of  fba 
power  of  the  lawmaking  body,  acting  npim  its 
own  conception  of  wlsdtnn  and  poUcy*  to  en- 
act general  laws  which  permit  of  the  grant 
of  francblaea,  privileges,  and  immunittea,  ex- 
du^ve  in  diaracter,  ythen  the  pnUic  Intwest 
In  the  judgment  of  the  Legislature  la  thereto 
subserved,  if  under  the  tenns  of  sodi  laws 
all  dticens  or  classes  of  citizens  are  afforded 
eQual  oppOTtanlty  and  right  to  recrtve  audi 
grants  by  ralginal  Investment.  We  think 
that  a  law  wbic&  provides  a  adieme  for  fbB 
grant  of  audi  privileges,  wbidi  Is  fair  and 
equal  in  Its  twma,  should  be  upheld,  and 
that— 

'The  constitutional  mandate  is  satisfied  if 
there  be  no  manifest  intent  to  ^sisimlnate  in 
favor  of  a  particolar  daas  of  dtisens  to  the 
exdnslon  of  others  rimilarly  draunstaneed." 
Stote  v.  Bichcreek,  167  Ind.  217,  77  N.  D. 
1086.  6  L.  B.  A.  (N.  S.)  878,  870,  110  Am. 
St  Bep.  401,  10  Ann.  Caa.  800;  Perkins  v. 
Heert,  IBS  N.  Y,  806,  53  N.  B.  18,  43  L.  E.  A. 
868,  70  Am.  St  Bep.  483. 

"Q?here  are  nnquestioQably  cases  in  which  the 
state  may  grant  prlvilegea  to  speciBed  individ- 
uals without  vi<dating  any  eonstitutitmal  prind- 
pie,  because,  from  the  nature  of  the  case,  it 
is  impossible  the;  should  be  possessed  and  en- 
joyed by  all;  and  if  it  is  hnportant  that  they 
should  exist,  the  proper  state  authority  must  be 
left  to  select  the  grantees."  Cooler's  Const 
Lim.  (7tb  Ed.)  p.  G64. 

"The  most  common  and  obTioos  illustration 
of  tike  valid  grant  of  an  exdndve  privilege  or 
mtmopoly  is  found  In  exdusive  ^ancUaes 
granted  in  connection  wiOi  publle  utlHttes,  in 


which  tiie  f randilse  Is  not  <nily  granted  for  the 
promotion  of  the  public  interest  but  Is  also 
monopolistic  in  its  natore."  12  a  J.  1116,  and 
cases  dted;  Farmera*  &  Merchants*  Co-op. 
Tel  Co.  T.  Boswell        Co..  supra. 

The  fact  that  In  granting  the  osrttflcato 
of  convenience  and  neeeasltr  flie  Onnmls- 
slcm  may  be  under  a  duty  to  aelect  between 
two  or  more  apiAlcants  does  not  invalidate 
the  law  as  monopolistic^  dass,  diaerlmlna- 
torr,  or  partial  legislatiim. 

As  was  said  in  People  v.  Board  of  Bailroad 
CommlsBlonas,  4  Apsf.  Div.  260,  204,  88  N.  T. 
Supp.  IS8,  at  page  SSI,  of  a  grant  made  by 
commlaaioners  undor  Qie  New  ToA  law,  oon- 
ferring  like  powers: 

"It  may  sometimes  happen,  as  In  tide  ease, 
that  two  companies  apply  for  a  certificate  to 
construct  a  road  between  the  ssme  points^  and 
it  may  be  that  such  railroad  commlsdoners  can 
properly  certify  as  to  each  that  public  con* 
venience  and  necessity  require  the  construction 
of  its  road,  or  it  may  be  that  they  cannot  con- 
scientiously certify  that  public  conrenlenee  and 
necessity  require  the  construction  of  more  than 
one  road.  It  Is  a  question  that  must  be  de- 
termined by  some  one.  and  the  board  of  rail- 
road commissioners  is  tiie  only  body  or  tri- 
bunal vested  with  authority  to  Issue  the  certifi- 
cate in  question,  and  from  necessity,  therefore, 
it  has  jui^sdiction  to  determine.  In  the  case 
of  conflicting  applicants,  whether  certificates 
shall  be  issued  to  both  or  <Hdy  to  on«y  and, 
if  only  to  one,  which  one." 

See.  also,  Chicago  Motor  Bus  Co.  r.  Chica- 
go State  Ca.  287  ni.  320,  122  N.  a.  477; 
State  Public  Utilities  Comm.  v.  Bartonville 
Bus  Line,  290  BL  674.  125  N.  B.  873. 

Bven  were  we  to  euppoae  the  case  to  arise 
of  two  applicants  for  a  certificate  of  conven- 
ience and  necessity  presenting,  .In  all  sub- 
stantial requirements,  identical  qualifications 
to  serve  the  public,  the  mere  possUiUlty  <tf 
sodk  an  event  arising  cannot  affect  the  valid- 
ity of  the  act  or  the  grant  mada  undw  it 

'The  validity  of  a  statote  or  ordinance  is 
not  to  be  determined  from  its  effect  in  a  par- 
ticular case,  but  upon  Ito  general  purpoaa  and 
its  effidency  to  effect  that  end.  When  a  stat- 
ute is  obviously  intended  to  provide  for  tiie 
safety  of  a  community,  and  an  ordinance  under 
it  is  reasonable  and  in  compliance  with  Us  pur- 
pose, both  the  statute  and  the  ordinance  are 
lawful,  and  must  be  sustained."  City  of  Roch- 
ester V.  West  164  N.  Y.  610^  68  N.  B.  673, 
e3L.aA.618,70Am.St  Bep.  6fi0,  and 
eases  dted;  CSty  of  Boehester  v.  Outberiett, 
211  N.  T.  800;  106  N.  B.  648»  U  a  A.  19101^ 
200^  Ann.  Caa.  1A15C,  483. 

In  ctmsiderlng  the  validly  of  diapter  130, 
we  cannot  put  out  of  view  the  ends  to  be 
attained  and  the  means  adopted  to  attain 
them.  These  are  well  set  forth  in  the  opinion 
in  Public  Utilities  Commlasion  v.  Garvilocb, 
64  Utah,  406,  418,  181  Pac.  27%  at  page  277. 
tnnn  wtaldi  we  quote: 

"Whatever  a  route  is  established,  tiie  person 
M  corporation  to  whom  a  cotifieate  ia  graattd 
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mwt  opvrata  A%  velilde  used  at  the  timet,  in 
the  mumtr,  and  for  the  prices  derigiuited  in 
the  certificate.  The  utility  most  be  operated 
in  sood  and  in  bad  weather,  and,  if  so  specified, 
both  day  and  night.  If,  therefore,  any  one  who 
owns  an  aatotnobile  maj  compete  with  the  one 
who  haa  obtained  «  certificate  bj  soliciting  paa- 
M&Kers  who  wish  to  pass  orar  the  estabUah- 
«d  roate,  tiiem  ha  mar  do  that  mHj  in  fair 
weather  and  at  anch  honrs  or  times  when  the 
travel  la  greatest,  and  may  thna  make  it  Impos- 
sible for  the  one  havlnff  the  certificate  to  snc- 
cessfolly  carry  on  the  baslneaa  because  of  la<^ 
of  patronage  and  insnfficieDt  remuneration  for 
condnctinff  the  bnslneBS.  Public  conranienee 
maj  thuB  not  only  b«  froatly  affected,  but 
mliht  be  entirely  deatroyed  instead  of  belns 
aubserred.** 

See,  also,  FarmwiT  &  Merduntif  Co-a|k 
TA  Go.  T.  BosweD  TsL  Co.,  sninra. 

{7]  It  is  also  urged  that  Ooieral  <Mer  No. 
70A  cmBlctB  witti  ttie  inroTtdona  of  aectlfm 
12,  art  16,  ConstltiitlOB,  wbldi  aectiOB  is  In 
tba  following  laneoage: 

"AH  charges  made  for  serrlee  rendered,  or  to 
be  rendered,  by  pnbUe  service  corpo rations 
within  this  state  rtiall  be  Jnat  and  reasonaUe, 
and  no  discrimination  In  charges,  aerrice,  or 
fadUties  shall  be  made  between  pMsons  or 
places  for  rendering  a  like  and  contemporane- 
ous serrice,  except  that  the  granting  of  free 
or  reduced  rate  transportation  may  be  author- 
ized by  law,  or  by  the  Corporation  Gommisdon, 
to  the  classes  of  persons  described  in  the  act 
of  Congress  approred  Vebmary  11,  1887,  enti- 
tled an  act  to  regulate  commerce,  and  the 
amendments  thereto,  as  those  to  whom  free  or 
rednoed  xate  txansptttation  may  be  granted** 

— for  the  reason  (as  we  read  the  brief)  that 
a  discrimination  is  made  by  the  order  for 
the  same  service  whoi  performed  by  Moun- 
tain Auto  Cbmpany  and  when  performed  by 
appellants. 

It  Is  not  contended  that  the  fare  allowed 
ai^Uant  Hadded  of  11.40  was  not  a  Jnst 
and  reasonable  compensation  for  the  service 
rendered;  on  the  contrary,  he  Insists  that  he 
bad  a  legal  right  to  collect  tlie  lesser  sum 
of  $1.  So  tar  as  the  allied  dlscrlmlnatltm 
is  concerned,  It  cannot  with  reason  be  said 
that  a  special  service  could  not  be  made  the 
basis  of  a  special  "rate  or  fare"  by  a  gener- 
al regnlatlon  aiq^Iicable  to  tiie  competitors  of 
all  stage  lines  In  the  state,  as  Is  done  by  the 
order;  Indeed,  It  seems  to  us  that  the  very 
discrimination  prohibited  by  section  12  would 
be  introduced  by  prescribing  that  those  re- 
ceiving the  benefit  of  transportation  at  lr> 
regular  times,  by  special  conveyances,  should 
pay  no  more  for  sncb  services  than  others 
traveling  on  regnlar  stages  between  the  aamfl 
termini. 

We  think  that  the  contnA  committed  by 
chapter  180  to  the  Corporation  Commission 
over  the  common  carriers  mentioned  In  the 
act,  and  the  public  highways  of  the  state,  is 
la  no  wise  repugnant  to  the  letter  or  spirit  of 
sectitm  12. 

When  the  validity  of  any  nda^  r^nlatlon. 


or  order  of  flw  OmnnttaBlon  made  under  chai^ 
ter  130  la  In  guestkm,  the  criteria  to  be  ap- 
plied are  the  reasonableness  of  tbo  regnla- 
tion.  In  Itself,  and  wbethw  it  really  ecto- 
ates  any  pnrpose  for  which  the  powers  were 
confnred;  the  presumption  being  that  the 
regulation  la  reasonable  and  valid.  So  testr 
ed>  there  la  no  shovdns  In  this  case  that  Gen- 
ial Order  No.  7QA  ia  not  an  ^»iwoprlate  and 
lawfol  method  of  eSectnating  the  objects  of 
tlie  act;  or  tiiat  it  la  unreasonable  ot  onjns^ 
and  we  must  therefore  pronoonoe  It  to  be  a 
valid  regulation. 

[I]  The  evidence  Introduced  went  to  prove 
that  anMaUmt  Blanes,  who  acc^ted  the  fares 
from  tiie  passengras,  was  In  control  of  the 
car  aa  the  driver  thereof;  and  was  aa  audi 
the  emplfvee  of  Oie  appeDast  Haddad.  owner. 
There  was  no  evidence  that  Baddad  knew 
anything  about  this  particnlar  transaction* 
or  that  he  ever  authorized  the  act  of  Blanes, 
otiier  than  might  be  Implied  or  presnmed 
from  his  em^oyment  of  Blaneei  Upon  this 
state'  of  the  testimony,  Haddad  was  aaked 
by  hla  connsiS  to  state  what  fares  he  told 
his  driver  to  charge  on  tr^H  betvreen  Clifton 
and  Horend.  To  tills  qaestl<m  <AJection  was 
sustained  by  the  oonrt  It  was  tiien  avowed 
by  Haddad'i  oonnsd  that  if  permitted  to 
testify  Haddad  wonld  state  that  he  told  his 
drivers  to  charge  the  r^ularly  xvescrlbed 
fare  fw  the  servlcee  rendered  by  his  can. 
It  la  oontoided  by  the  stat^  In  snnwrt  ct 
the  mlU^  of  the  court  exclading  the  testimo- 
ny, Qiat  the  avowal  was  not  snffldent  because 
It  &lled  to  exdude  guilty  knowledge  by  Had- 
dad <Mr  the  act  of  his  servant 

[fl]  We  aink  the  eridenoe  waa  Jmproperly 
ododed  under  the  rale  amuraneed  In  Grant 
Bros.  G.  Co.  V.  United  States.  IS  Aria.  388| 
396,  114  Fac.  966,  that— 

"The  maater  *  f  *  Is  not  liable  criminal- 
ly for  the  unlawful  acta  ot  his  agent  or  serv- 
ant, though  sudi  unlawful  act  be  committed  in 
the  master's  business,  unless  sueh  unlawful  act 
was  directed  by  Urn  or  knowiivly  assented  to 
or  scqoiesced  in.** 

And,  In  view  of  a  possible  new  trial  of 
appellant  Haddad,  we  hold  that  the  mere  fact 
that  Blanes  accepted  the  unlawful  fare  dur- 
ing the  course  of  his  emplt^ment  and  with- 
in the  scope  thereof  Is  not  In  itself  sufflclmt 
to  show  sndi  direction,  knowledge,  or  a& 
quiescence  by  Haddad.  In  so  ht^lng  we  do 
not  mean  to  intimate  that  there  may  not  be 
cases  where  such  direction,  knowledge,  or  ac- 
quiescence may  not  be  legitimately  inferred 
from  the  surrounding  circumstances.  We 
think,  however,  that  this  case  does  not  ex- 
hibit such  a  control  Haddad  ovor  the  acts 
of  the  servant  Blanes  aa  driver  as  would, 
onder  the  testimony,  establish  the  commie- 
rion  of  an  offense  by  Haddad. 

In  stating  our  condusions  upon  this  case, 
it  must,  of  course,  be  understood  that  it  is 
not  onr  province  to  uphold  or  defeat  l^cls- 
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latlon  on  iny  conoeptloB  ve  may  entertain  of 
its  wisdom  or  policy.  That  fanctlon  Is  al- 
*  located  under  onr  aystem  to  another  and  co- 
ordinate brandi  of  coremment,  1.  e.,  the  law- 
making power.  I£  ralld  enactments  are  to 
be  changed.  It  mnat  be  by  act  of  the  ticgis- 
latnre  or  the  people,  and  not  by  this  coort. 

Upon  the  whole  case  onr  coucluslona  are 
ttiat  chapter  130  aforesaid  la  not  subject  to 
the  ccmstltntlonal  objections  urged;  that  Gen- 
ial Order  No.  70A  is  a  TalM  exercise  of 
powers  granted  to  the  Commisdon;  that  the 
information  states  an  ofCenae  against  the  ap- 
pdlants;  and  ttiat  for  the  reasons  stated  In 
this  opinion  the  judgmoit  must  be  affirmed 
as  to  appellant  Blanes.  and  reversed  as  to 
appellant  Haddad,  with  Instmctiona  to  the 
court  below  to  grant  him  a  new  trial  aa  pray- 
ed for  by  him.  ^ 

ROSS,  C  J.,  and  McALISTEB,  concur. 


FRIED  at  al.  V.  GUIBERSON.  (No.  1051.) 
(Sapreme  Court  of  Wyoming.   Mar.  29,  1921.} 

1.  Appeal  and  arror  «=>765— Time  of  flDng 
brlaft  may  Iw  exteaderi  on  applloatlaa  Iwfore 
•xplratlon. 

By  consent  of  parties,  or  for  good  cause 
shown,  before  expiration  of  tiie  time  allowed, 
the  Supreme  Court  or  a  Jnsties  Hiersof  In  Ta- 
cation  m^  extend  time  for  flUng  brlefa. 

2.  Appeal  and  error  «=»772— Coart  has  power 
to  extend  time  for  briefs  after  expiration 
tbereof. 

The  Supreme  Court  has  power,  after  the 
expiration  of  the  time  for  ffling  and  serving 
MtiB,  to  extend  the  time. 

3.  Appeal  asd  error  «=3772— Plaintiffs  in  er- 
ror held  entitled  to  extension  of  time  for 
filing  briafs  apvlteatloa  after  tine  ex- 
pired. 

maintilh  in  error  Md  entitied  on  a  diowfaig 
made,  to  an  extension  of  time  for  fiUng  briefs 

on  motion  made  after  the  expiration  of  the  time. 

4.  Appeal  and  error  «=9772— Filing  of  briefs 
after  expiration  of  time  held  Ineffectual. 

The  filing  of  briefs  by  plaintiffB  in  error 
after  the  time  for  such  filing  had  expired,  and 
pending  motions  for  extension  of  time  for  die* 
missal,  was  ineffectual,  but  the  court,  bellering 
such  filing  was  not  intended  as  a  violation  of 
the  rules,  but  to  show  diligence  in  support  of 
the  motimi  for  extension,  might,  on  granting 
such  motion,  permit  the  refiUng  of  such  briefs. 

Error  to  District  Court,  Converse  County; 
Ralph  Kimball,  Judge. 

ActloD  between  Julius  Fried  and  another 
and  8.  A.  Gnlberson,  Jr.  To  the  judgment, 
Julius  Fried  and  another  bring  error. 
Heard  on  motion  to  extend  time  of  plaintiffs 
hi  error  for  filing  and  serving  brief.  Mo- 
tion granted. 


W.  a  Sbelbm,  of  Los  Angelea,  Gal.,  and 
Maurer  ft  Walter,  of  Douglas,  for  platntllfa 

in  error. 

Robert  D.  Hawley,  of  Douglaa,  for  defend- 
ant in  error. 

POTTER,  C.  J.  This  cause  has  been  heard 
upon  the  motion  of  plaintiffs  in  error  for  an 
extension  of  the  time  for  the  filing  and  sav- 
ing of  their  brief;  said  motion  having  beat 
filed  after  the  time  fixed  by  our  rules  for 
filing  and  serving  such  brief  liad  uplred. 

The  petition  in  error  was  filed  in  this  court 
on  May  13,  1921,  and  the  60  days  from  that 
date  allowed  by  the  rules  for  filing  and  serv- 
ing the  brief  of  plaintiffs  In  error  expired  on 
July  12,  1921,  there  having  been  no  order  of 
the  court  or  a  justice  thereof  before  that 
date  extending  said  time.  The  motion  for 
extension  of  time  was  filed  on  July  29,  1921, 
and  It  states  the  following  as  grounds  there- 
for: (1)  That  after  the  filing  of  the  petition 
in  error,  and  during  the  course  of  the  prep- 
aratlon  of  the  brief  by  W.  C.  Shelton,  the 
attorney  for  the  plaintiffs  In  error  charged 
with  the  duty  of  the  preparation  of  said 
brief,  he  was  stricken  wldi  a  serious  illnees. 
confining  him  to  Ills  bed  for  many  daya,  un- 
der the  care  of  a  doctor  and  a  nurse,  leaving 
him  threatened  with  nervous  prostration, 
and  continuously,  during  all  the  period  of 
said  60  days,  under  the  care  of  a  phyddan. 
and  tmable  to  prepare  the  brief  and  file  the 
same  within  the  time  allowed.  (2)  That  on 
June  19,  1821,  the  senior  partuer  of  said  at- 
torney suffered  a  stroke  of  apoplexy,  and  died 
on  June  22,  which  was  a  great  shock  to  said 
counsel,  and  further  incapacitated  him  for 
work  for  several  weeks.  (3)  That  said  at- 
torney, during  the  week  In  which  the  death 
of  his  senior  partner  occurred,  consulted  the 
rules  of  this  court,  and  understood  them  to 
allow  60  days  from  the  filing  of  the  bill  of 
exceptions  and  record  In  this  court  for  the 
filing  and  serving  of  the  brief  of  a  plaintiff 
in  error ;  said  misunderstanding  of  the  rules 
being  caused  by  his  Illness  and  mental  con- 
dition at  the  time.  (4)  That  an  application 
was  in  fact  made  for  an  extension  of  time 
on  July  12,  1921,  by  a  telegram  to  one  at  the 
justices  of  this  court. 

[1]  While  the  affidavit  of  said  counsd  to 
support  of  the  fourth  ground  statea  that  Uw 
application  for  extension  by  said  telegram 
was  made  on  June  12,  prior  to  the  expiration 
of  the  time  for  said  brief,  it  sbould  be  said, 
although  it  la  not  a  matt«^  of  record  In  the 
caus^  that  said  tel^am  waa  sent  as  a  nlgbt 
letter  from  Los  Angeles,  CaL,  where  counati 
aforesaid  resides,  and  was  not  received  by 
the  Justice  to  whom  It  was  addressed  until 
July  13,  the  day  after  the  exidnition  of  tbe 
time  for  said  brief,  and  too  late  toe  an  <nder 
by  said  justice  extoiding  tbe  time;  our  role 
in  that  respect  providing  that  by  consent  of 
parties,  ot'tot  good  cause  abown  betoie  the 
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expiration  of  the  time  allowed,  the  court, 
or  a  Justice  thereof,  In  vacation,  may  ex- 
tend tbe  time  for  flllDg  briefs.  Laramie 
County  T.  Goshen  County,  23  Wyo.  207,  147 
Paa  621;  Laramie  County  t.  Platte  County, 
23  Wyo.  209,  147  Pac.  622. 

The  other  grounds  stated  in  the  motion 
are  supported  by  affidavits  of  said  attorney 
for  plaintiffs  in  error,  two  physicians  who  at- 
tended him  during  his  sickness,  and  another 
practicing  attorney  of  Los  Angeles  who 
maintained  an  office  In  connection  with  him, 
and  they  show  that  during  the  period  al- 
lowed for  Bald  briefs  under  the  rules,  the 
said  attorney  for  plalntUts  In  error  was  In-r 
capacitated  for  work,  for  the  reasons  stated 
in  the  motion.  There  are  no  opposing  affida- 
vits. The  defendant  in  eiror,  however,  aft- 
er the  filing  and  before  the  hearing  of  euid 
motion  for  extension  of  time,  filed  a  motion 
to  dismiss  on  the  ground  of  the  failure  of 
plalatlfFs  in  error  to  file  and  serve  thelf 
brief  within  the  time  roQulred  by  the  rule. 
But,  although  the  latter  motion  was  called 
to  the  attention  of  the  court.  It  was  not  sub- 
mitted at  the  hearing  upon  the  motion  of 
plaintUEs  In  error,  and  has  not  since  been 
submitted,  nor  has  another  motion  of  the  de- 
fendant in  error  to  strike  the  bill  of  excep- 
tions, filed  on  July  29,  1921,  been  submitted. 

[2]  That  the  court  has  power,  after  the  ex- 
piration of  the  time  for  filing  and  serving 
briefs,  to  extend  the  time,  was  setUed  by  the 
decisions  In  Phillips  v.  Brill.  15  Wyo.  521, 
90  Pac.  443,  and  Whiting  v.  Straup,  15  Wyo. 
530,  90  Pac.  445.  It  was  aald  la  Phillips  v. 
Brill  that  the  rule  does  not  in  terms  prohibit 
such  action  by  the  court;  that  Its  language 
is  affirmative,  and  not  negative,  e^ressly 
permitting  an  extension  before  the  «xplraUon 
of  the  time  allowed,  and  stof^g  there; 
tiiat  to  constme  the  rule  as  prevoitlng  In 
any  case  an  extension  after  the  expiration 
of  the  time  allowed  m^t  work  In  some 
cases  a  manUbat  Injustice,  and  that,  while 
the  limitation  should  be  quite  ri^dly  en- 
forced, yet,  in  aid  of  the  very  purpose  to  ac- 
complish which  the  rule  was  adopted,  that 
of  administering  Justice,  the  court  should  be 
held  upon  proper  showing  to  have  the  power 
to  grant  a  motion  for  extension,  although 
filed  after  the  expiration  of  the  period  with- 
in whidi  the  brief  might  have  been  regular- 
ly filed  and  served.  But  It  was  further  said 
that  the  power  should  be  sparingly  exercis- 
ed, and  only  In  extreme  eases,  to  prevent 
an  apparent  injustice,  and  that,  In  Justice 
to  the  other  party,  the  reasons  for  its  ex- 
ercise In  any  case  should  be  strongly  and 
clearly  shown. 

In  the  two  cases  dted,  the  time  of  the 
plaintiff  in  error  was  extended  on  the  ground 
of  the  swious  Illness  of  the  sole  counsel  of 
the  plaintiffs  In  cttot,  who  were  out  of  the 
(Hty  and  without  knowledge  of  th^r  coun< 
sel's  Illness  and  incapadt^r  until  after  the 
default  had  occurred.  It  appears  tnmi  the 


record  In  this  case  that  Mr.  Shelton  Is  not 
the  sole  counsel  for  the  plaintiffs  in  error, 
and  that  the  other  counsel  associated  with 
him  are  resident  attorneys  of  this  state. 
But  It  appears  also  by  Mr.  Shelton's  affida- 
vit that  he  had  been  charged  with  the  sole 
responslbillt?  of  the  trial  of  the  action  in 
the  district  court,  and  the  i»eparation  of  the 
brief  In  the  Supreme  Court,  on  behalf  of  the 
defendants  below,  plaintiffs  in  ^ror  here, 
and  that  his  said  associate  counsel  had  tak- 
en no  active  part  in  the  trial  of  the  cause, 
and  were  not  charged  with  the  responslbiUty 
of  preparing  the  brief  In  this  court. 

We  think  It  clearly  appears  from  the  ehowr 
Ing  made  by  and  in  support  of  the  motion 
that  the  plaintiffs  Id  error  were  Intending  In 
good  faith  to  prosecute  the  proceeding  in 
error  in  strict  compliance  with  the  rules, 
and  that  the  neglect  In  the  matter  of  filing 
and  serving  the  brief  was  due  to  the  illness 
of  theh:  counsel  aforesaid,  and  his  Incapaci- 
ty as  a  result  thereof  to  prepare  the  same 
within  the  time  allowed,  and  that  said  ill- 
ness and  the  other  misfortune  mentioned 
may  have  led  to  a  misunderstanding  of  our 
rule,  which,  while  not  reasonably  subject  to 
the  construction  placed  upon  it  by  coimsel 
at  the  time  of  his  examination  of  it  in  June, 
by  any  one  familiar  with  our  pract:lce,  might, 
in  good  faith,  have  been  misunderstood,  con- 
sidering the  condition  In  which  counsel  was 
shown  to  have  been  at  the  tlma  The  rule  re- 
ferred to  provides: 

"Within  60  days  after  filing  in  this  court  the 
petition  in  error,  or  record  on  appeal,  the 
plaintiff  in  error,  or  the  appellant,  in  both  dvil 
and  criminal  causes,  shall  file  with  the  clerk 
four  copies  of  Iiis  brief,  and  sliall  also  within 
that  period  serve  uiwn  or  mail  to  the  opposite 
party  or  his  attorney  of  record  one  other  copy 
of  such  briet" 

Vbe  rule  refers  to  two  methods  (HC  bring- 
ing causes  to  this  court  for  appellate  reriew; 
one  being  a  proceeding  in  error,  and  tiie  oth- 
er a  direct  anieal.  Ttm  proceedings  for  tak- 
ing a  direct  apical  all  occur  while  the  cause 
remains  in  the  dtotrlct  court ;  the  notice  of 
the  aiveal  Is  filed  witti  the  clerk  of  that 
ooort,  and  also  tiie  record  for  the  appeal 
prcfHired  as  provided  by.  stetute,  and,  aftei>  - 
wards,  the  spedflcatitms  ct  error,  and  Jurls- 
dicUon  of  the  cause  is  aoQulred  by  this  court 
upon  tbe  filing  <tf  the  record  on  anieal  here; 
the  statute  providing  that  the  record  shall 
be  transmitted  to  this  court  the  cleric  <tf 
the  strict  court,  bother  with  the  spedfica- 
tions  of  error,  authenticated  by  his  certifi- 
cate, attached  thereto.  A  proceeding  In  er- 
rw  Is  instituted  In  this  court  by  first  filing 
a  petition  in  error,  and  the  record  la  after- 
wards broi^t  into  the  cause  here  through  an 
order  Issued  by  the  clerk  of  this  court,  upon 
the  written  application  of  the  plaintiff  In  er- 
ror designating  the  original  papers  and 
Journal  entries  deedred,  and  deemed  neces- 
sary te  nMhlt  the  errors  complained  «t. 
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The  parties  are  entitled  In  this  conrt  In  a 
proceeding  in  error  as  plaintiff  in  error  and 
defendant  In  error  respectively,  but  on  direct 
appeal  as  appellant  and  respondent  respec- 
tively, without  otherwise^  oo  direct  appeal, 
(hanging  the  tiUe  of  the  cause.  It  would  be 
dear,  therefore,  to  an  attorney  informed 
concerning  the  two  appellate  proceedings 
aforesaid,  that  the  rule  requires  that  in  pro- 
ceedings In  error  the  brief  of  the  plaintiff  in 
error  shall  be  filed  and  served  within  a  stat- 
ed time  after  the  filing  of  the  petition  In  er- 
ror, and  that,  In  a  case  brought  here  by  di- 
rect appeal,  the  appellant's  brief  shall  be 
filed  within  said  period  after  the  filing  of 
the  record  on  appeal. 

[3]  Where  a  rule  of  the  Supreme  Court  of 
Oregon,  fixing  the  time  for  filing  brief,  was 
misunderstood  by  counsel,  a  case  which  had 
been  dismissed  for  falling  to  file  brief  In 
time  was  reinstated.  It  appearing  that  the 
appellant  was  prosecuting  his  appeal  In  good 
faith,  and  that  the  rule  was  wrongly  In- 
terpreted by  counsel  as  to  the  time,  In  view 
of  certain  language  of  the  court  In  a  former 
case,  referring  to  the  rule.  Cole  v.  Willow 
River  Land  &  Irr.  Co.,  60  Or.  B94,  118  Pac. 
176.  But  If,  in  the  case  here,  counsel's  mis- 
understanding of  the  rule  was  all  that  was 
offered  as  an  excuse,  we  might  not  feel  in- 
clined to  grant  the  extension.  Upon  the  en- 
tire showing,  however,  we  are  satisfied  that 
the  neglect  should  be  held  to  be  excusable, 
and  that  the  extension  ai^lled  for  should 
be  granted.  Strattan  v.  Raine  (Nev.)  192 
Pac  471;  Wallace  v.  Portiand  Ry.,  Li  &  P. 
Co.,  88  Or.  219,  169  Pac.  974;  Welffenbach 
V.  Puget  Sound  B,  &  D.  Ca,  103  Wash.  240, 
174  Pac.  10;  Borgmeyer  v.  Solomon,  89  CaL 
App.  106. 178  Pac.  544;  Yolo  Water  &  Power 
Oo.  T.  Edmanda  (CaL  App.)  187  Pac.  755. 

C4}  It  appears  that  sines  the  hearing  on 
the  motion  the  idalntlffs  in  error  have  filed 
fonr  copiea  of  thdr  brief,  and  an  affldarit 
showing  the  service  of  another  copy  upon 
counsel  for  defendant  In  error.  It  la  said 
at  the  end  of  that  brief  that  It  was  written 
while  there  was  pratdlng  a  motftrn  before 
this  court  to  extend  the  time  wlttiln  irtilcih 
to  file  tt,  and  we  are  satisfied  that  it  was  not 
Intended  to  file  the  same  In  Tlolatl<m  of  the 
rules,  but  to  show  the  good  faith  of  plain- 
tiffs In  error  and  their  counsel,  and  poasiUy 
to  accelerate  the  time  if  an  extension  should 
be  granted.  While  sntih  eaplea  <tf  th«  brief 
were  filed  and  served  without  right  to  do 
so  at  the  time,  as  against  the  motion  to  dia- 
mlBs  and  In  view  of  the  default,  there  seems 
to  be  no  good  reason,  since  an  extension  of 
time  la  to  be  granted,  why  they  rtumld  not 
be  permitted  to  be  refiled,  with  directions 
Oiat  another  coi^  (tf  ttie  britf  be  served  up- 
on opposing  counsd.  An  order  will  accord- 
ingly be  entered  granting  an  extension  of 
time  to  file  and  serve  the  brief  of  plaintiffs 


in  error,  and  fixing  the  extended  time  at  30 
days  from  and  after  the  date  of  this  deci- 
sion, but  with  pnmlaslon  to  refile  tbe  copies 
previondy  filed  as  aftoresald. 

BLUMB,  J.,  and  TIDBALI^  XMstriet  Jndg^ 

concur. 


MYERS  V.  MILLS.    (No.  23I43.| 

(Supreme  Court  «i  Kansas.    April  9^  192L 
On  Rehearing  Nov.  12, 1S21.) 

(BpUahM  ky  tto  Court.) 

1.  Morigaaes  «=:»608(^  —  Patltiea  te  Mara 
deed  mortg^e  held  to  state  oause  af  aetlea. 

The  petition  stated  a  cause  of  action  for 
the  redemption  of  real  proper^  from  mortgage 
liens. 

2.  Mortgages  ^38(1}— Evidaaoa  la  aettea  ts 
.  have  deed  deelared  siortgage  Mt  aabjaet  te 

demsrrer. 

There  was  eridsnoe  suffirient  to  eatabllsh 
that  a  deed  and  a  writing,  given  at  the  aame 
time  by  the  grantee  to  the  gnmtor,  eoaatibited 
a  mortgage,  and,  for  that  reasm,  a  demnmr 
to  the  plaintiff's  evidence  was  pnverir  om- 
roled. 

3.  Mortgages  ^a>S8(l}— Fladtiigs  Is  aettas  ts 
have  deed  dedaretf  a  nartgaoo  Mt  apaa  te 

attadu 

Findings  of  fact  of  whldi  eoni^afait  la  amde 

were  supported  by  evidence. 

4.  Appeal  and  error  «=s>692(l)— Where  exdad- 
ed  evideaoe  was  set  abstraete^  pFoprtetr  9i 
exelaslea  vrtll  aot  be  reviewed. 

A  Judgment  wiU  not  be  reversed  for  Uie  ez- 
dusion  ot  evidence  on  the  trial  am  action, 
where  that  evidence  was  produced  m  the  hear- 
ing of  a  motion  for  new  trial,  bat  la  not  ab- 
stxacted  nor  otherwiae  presented  to  tiie  Su- 
preme Court  for  emridentkm. 

On  Rehearing. 

6.  Appeal  and  error  «s»l048(6)  —  Reetrletlag 
oroM-examlaatiea  oa  Innatorlal  prnttt  beM 

not  reversible. 
In  an  action  to  enforce  the  right  to  redeem 
real  property  from  a  mortgage  thereon,  the 
abnit7  of  the  mortgagor  to  make  the  payments 
at  any  particalar  time  before  the  action  Is  com- 
menced is  immaterial,  and  a  Judgment  ^ving 
the  right  to  redeem  wID  not  be  reversed  for  re- 
stricting eross-BzamlnatioD  of  the  p^iihitMr  ea 
tiiat  qnestdcu. 

Appeal  from  District  Court,  Chaae  County. 
Action  by  J.  W.  Myers  against  J.  H.  Milla. 
From  a  Judgment  for  plaintiff,  defendant  ap< 

penlR.    Modified  and  affirmed  on  rehearing 

W.  R.  Hazen,  of  Topeka,  and  F.  A.  Medc- 

el,  of  Cottonwood  Falls,  for  appellant 
Hhmer  &  Ganse,  of  Emporia,  tor  appdlea. 

MARSECALTa  3.  The  plaintiff  iwovaied 
a  Judgment  declaring  a  deed  held  by  Ilia  da> 
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ftndant  to  real  ^topertj  to  be  a  mortgage,  i  ttf  mawfair  thla  mortcac*  wonld  mit  Myers, 
and  requiring  him  to  convey  the  property  to  foiA  state*  that  be  would  like  to  faare  his, 
the  plaintiff  on  the  payment  of  that  mortgage  <  Keith's  money,  but  could  wait  it  ha  could  not 

and  of  a  flrst  mortgage  on  the  property.  The  \  2**  «-  ,.u     ,       .  »  

B»a  *^  I    "On  April  21, 1»17,  Keith  again  wrote  Brttner, 

asking  him  to  find  oat  abont  the  taxes,  statiiw 


defendant  appeals. 


Findings  of  fact  and  condnalons  of  law 
ue  mad^  as  foUowa: 

**In  1909  plalnttfl  Myers  bought  the  land  In 
controrersy  of  one  J.  F.  Keith  for  an  agreed 
consideration  of  912,00a  He  paid  Keith 
$1,000  in  cash,  and  assumed  a  $6,000  mortgage, 
which  was  on  sold  land  in  favor  of  Umstead, 
and  gave  a  mortgage  to  Keith  for  $0,000  bal- 
ance in  paymeut  for  the  land.  Myers,  with  his 
family,  entered  Into  ponesston  of  the  land  in 
question,  and  has  remained  in  possession  and 
lived  thereon  with  Ids  family  ever  since,  daim- 
li«  to  iM  the  owner  of  it,  sabject  to  the  incum- 
brance of  $5,000  on  account  of  ttie  Keith  mort- 
gage and  the  $6,000  Umstead  mortgage,  and  ae- 
cnmulated  interest  thereon. 

"About  five  years  after  the  pnrdiase  of  said 
land  by  Myers  from  Keith,  and  in  December, 
1014,  Keith  approadied  Hyera  with  a  luropo- 
tftion  to  deed  the  farm  badi  to  Um,  and  pro- 
posed to  give  Um  (Borers)  a  contract  to  re- 
e»nv^.  Keith's  porpose  and  stated  reason  for 
entering  into  andi  an  anangameat  was  to  avoid 
the  payment  of  taxes  on  the  95,000  mortgage 
held  by  him. 

"Od  December  IS,  1914,  In  pnrsuance  of  said 
proposition,  Myers  deeded  the  land  to  Keith, 
and  Keith  released  the  $5,000  mortgage,  and  re- 
turned the,  notes  except  one  of  $600  or  $700 
given  as  Interest  on  the  $5,000  mortgage  whidi 
latter  note  Myers  afterward  paid  to  Kdth. 
Keith,  at  the  time  of  this  transaction,  gave 
Myers  an  agreement  to  reconvcy,  upon  the  pay- 
meet  of  the  ${^000  to  Keith  and  the  $6,000  to 
Umstead  and  the  taxes. 

"The  date  for  the  expiration  of  said  contract 
was  fixed  at  Jannary  1,  1917.  The  agreement 
was  imilateral.  being  signed  only  by  Keitli. 
Myers  fulfilled  the  terms  of  the  contract  up 
to  the  time  named  therein  for  its  terndnation. 
Kdth  afterward  renewed  the  Umstead  mort- 
gage for  (me  year,  whoi  it  fell  due,  and  paid 
it  at  the  expiration  of  the  year.  Myers  has 
paid  all  the  taxes  on  the  land  In  question  to 
date,  end  no  offer  has  been  made  to  repay 
him  for  the  same.  He  also  paid  interest  on 
the  Umstead  mortgage  up  to  the  time  of  its 
renewal  by  Keith. 

"Time  was  not  of  the  essence  of  the  contract, 
Bor  did  the  parties  so  regard  it  Kdth  had 
orally  agreed  with  Myers  that  he  might  com- 
plete the  terms  of  this  contract  at. any  time, 
which  would  mean  a  reasonable  time. 

"After  the  date  set  for  the  expiration  of  the 
contract,  and  on  January  28,  1917,  Keith  wrote 
Myere,  expressing  the  hope  that  he  could  raise 
the  money  and  pay  him  oS.  This  was  in  re- 
sponse to  a  letter  from  Myers  to  Keith  regard- 
ing the  payment  of  the  balance  of  the  money. 

"Myers  wrote  Keith  letters  at  intervals  re- 
garding the  payment  of  the  indebtedness  up  to 
October  9,  1918,  but  to  the  letter  of  that  date 
Keith  made  no  answer.  In  a  letter  by  Keith  to 
Bruner,  written  March  14,  1917,  regarding  the 
Umstead  mortgage  and  the  Myers  indebtedness 
on  the  farm,  Keith  wrote  to  Bruner  to  secure 
an  extension  of  the  Umstead  mortgage,  and  ex- 
pressed a  doubt  as  to  whether  the  arrangement 


that  Jake  [Myers]  was  to  pay  th«n  and  the 
interest,  but  tiad  fell*  down  on  the  interest,  and 
had  probably  not  paid  the  taxes. 

"On  April  16.  1918,  Keith  wrote  Frank  M 
Sayre  concerning  this  land,  and  said:  'I  have 
been  indulging  Jake  [Myers]  and  waiting  m 
him,  thinking  ha  would  find  a  buyer  for  the 
place  and  make  a  littie  money  for  hlmsdf,  but 
I  have  lost  hopes  of  him  doing  anything.  He 
will  promise  and  not  do  anything.' 

"Keith  never  notified  Myers  that  he  would 
claim  a  forfeiture  of  the  contract  under  the 
contract  of  December  19,  1915,  nor  commenced 
any  action  to  foreclose  the  Myers  interest  in  the 
land. 

"Keith  claimed  at  the  trial  that  Myers  had 
been  his  tenant  ever  since  the  execution  of  the 
contract  Myeis  denied  tUs,  and  testified 
that  the  question  of  tenancy  neror  was  broadud 
to  him  except  one  time,  and  that  at  that  time  he 
told  Keith  be  would  not  occupy  the  land  as  a 
tenant,  and  refused  to  execute  the  lease,  and 
no  lease  waa  ever  made.  Myers  was  not  at 
any  time  daring  the  period  mentiuied  herdn  a 
tenant  of  Keith. 

"In  the  late  summer  of  lfil8  MIUb  entered  In- 
to negotiations  with  Myers  for  the  pnndiase  of 
the  land  in  question  as  the  owner  of  the  same, 
through  his  brother  Harry  Mills.  The  land 
was  looked  over,  and  the  defendant,  with  his 
brother,  came  a  second  time  to  look  the  land 
over,  but  did  not  talk  to  Myers  at  the  time 
shout  the  purchase.  The  land  was  priced  on 
the  first  occasion  by  Myers  toi  Mills,  and  the 
second  visit  followed  as  a  result  of  this  eon- 
ferenoe.  Mms  bad  no  further  negotiations  with 
Myers  regarding  the  matter,  but  on  the  l^h 
day  of  November,  1918,  entered  into  a  contract 
and  received  a  deed  from  Keith  to  this  land. 
Mills  knew,  at  all  times  daring  all  of  these 
negotiations,  that  Myers  was  in  possession  of 
the  land,  and  claimed  to  be  the  owner  thereof, 
and  that  he  was  living  thereon  with  his  family. 
MUls  not  only  had  notice  of  the  occupancy  of  the 
plaintiff  Bfyers  of  this  land,  hot  also  had  notice 
of  bis  claim  of  ownership,  and  bought  the 
same  with  full  knowledge  of  these  matters.  The 
deed  to  Keith  was,  in  effect  s  mortgage  to  se- 
cure the  payment  of  the  balance  due.  Myers 
tenders  performance,  and  Is  refused. 

"Under  the  drcumstances  of  this  case  Myers 
is  entiUed  to  a  conveyance  of  this  real  estate 
to  him  from  defendant  Mills,  on  the  payment 
of  the  $6,000  and  the  $6,000  incumbrances,  with 
interest  thereon.  Upon  such  psyment  to  de- 
fMidant,  Mills,  or  into  court  said  Idls  should 
convey  the  land  to  said  Myers,  and  upon  his 
failure  so  to  do  the  decree  of  this  court  shall 
operate  as  a  conveyance  of  the  land  to  plaintiff, 
Myers,  and  the  plaintiff,  Myers,  is  entitied  to 
recover  bis  costs  herein." 

[1]  1.  One  proposition  argued  by  the  de- 
f^dont  Is  that  the  petition  did  not  state  a 
cause  of  action.  This  argument  Is  based  on 
the  coutcutioD  that  the  writing  signed  by 
J.  F.  Keith  was  mer^y  an  option,  unilateral 
In  ita  naturob  and  waa  not  a  defeasance^ 
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The  petlUon  alleged  tbat  the  plaintiff  pnr- 
diased  the  land  In  controversy  from  J.  F, 
Keith,  and.  In  consideration,  assumed  and 
agreed  to  pay  a  mortage  on  the  land  for 
$6,000,  gave  to  Keith  a  mortgage  thereon, 
for  $6,000.  and  paid  Iilm  $1,000  In  cash. 
Olie  petltl<ai  also  alleged: 

'^That  thereafter,  and  on  the  16th  day  of  De- 
cember, 1914,  a  contract  was  entered  into  be- 
tween this  plaintiff  and  the  said  J.  H.  Keith, 
whereby  the  indebtedneaa  evidenced  and  se- 
cured by  said  mortgages  ahonld  be  evidenced  by 
an  instrument  in  the  form  of  deed  of  convey- 
ance and  a  contract  to  reconvey;  that  said 
agreement  was  partly  oral  and  part^  in  writ- 
ing; that  the  oral  part  of  said  agreement  was 
that  If  this  plaintiff  would  execute  and  deliver 
a  paper  in  the  form  of  a  deed  for  said  land  to 
said  J.  r.  Keith,  the  said  J.  F.  Keith  would  sat- 
isfy of  record  the  said  mortgages  upon  said 
iand,  and  would  release  said  land  to  this  plain- 
tiff when  the  indebtedness  evidenced  and  se- 
cured by  said  mortgages  was  paid  to  said  J. 
F.  Keith;  that  said  paper  was  so  ezecated  and 
deliTsred;  that  said  paper,  or  a  copy  thereof, 
is  not  in  the  possession  of  this  plaintiff,  and 
foB  that  reason  a  copy  is  not  attached  to  or 
made  a  part  of  this  petition,  hut  the  plaintiff 
alleges  thst  the  same  is  of  record  in  the  office 
of  the  register  of  deeds  of  Chase  county,  Kan.; 
that  as  evidence  of  said  agreement  to  release 
said  land  upon  the  payment  of  said  indebtedness, 
the  said  J.  F.  Keith  eteeuted  and  deUvered  to 
tliis  plaintiff  Us  certain  writing  in  words  and 
figures,  as  follows: 

'*  This  faidentnre  made  this  16th  day  of  De- 
cember. 1914,  by  J.  P.  Keith,  of  Butter  Couni;?, 
Kansas,  to  J.  W.  Myers,  of  Chase  County, 
Kansas.  That  J.  F.  Keith  agrees  that  if  said 
J,  W.  Myers  make  payments  as  follows:  One 
certain  note  due  Jan.  1st,  191S,  and  is  ex- 
tended one  year.  And  the  interest  on  a  certain 
$6000  Six  Thousand  Dollar  mortgage  to  E.  H. 
Unwted  as  due  and  all  tax  levied  on  and  as 
dne,  all  on  die  East  Half  of  Section  (36)  Thir- 
ty-six in  Township  (22)  Twenty-two  hi  Range 
(6)  IMve  East  of  the  Sixth  F.  M.,  Chase  Coun- 
ty,  Kansas,  except  one  acre  off  of  the  north- 
east comer,  payments  is  as  rents  on  said  lands. 
And  if  J.  W.  Myers  pays  or  cause  to  be  paid 
all  the  above  and  assume  the  Six  Thousand 
Dollar  mortgage  given  to  E.  H.  Umsted  and 
pays  or  canae  to  be  paid  to  3.  F.  Keith  or  bla 
aathorised  agent  Five  Thousand  DoUara  on  or 
before  January  1st,  1917.  Said  J.  F.  Keith 
a^ees  to  relinquish  all  rights  and  title  to  said 
land  that  is  in  him,  to  said  land.  If  said  J.  W. 
Myers  fails  to  pay  any  of  the  above  covenants 
when  due,  then  this  contract  ia  no  good  and 
at  an  end.*  ** 

OlM  petitlMi  further  aU^ed  tbat  the  plain- 
tiff was  In  possession  of  the  property;  that 
be  was  ready,  able,  and  wlllfng  to  pay  the 
debts  secured  by  the  mortgages;  and  that 
the  defendant,  who  purchased  the  property 
from  Kefth.  refused  to  accept  the  money,  and 
reftised  to  reconver  tiie  pn^erty  to  the  plain- 
tiff. 

When  considered  in  connection  with  the 
iacts  alleged  In  the  petition,  it  must  be  said 


that  the  instrument  signed  by  KMth  did  not 
give  an  option  to  pnrcbase  the  land,  but  was 
a  defeasance  In  a  mortage  glvai  to  Keltii 
by  the  plalnticr,  the  owner  of  the  land.  Tba 
petition  stated  a  cause  of  action. 

f2]  2.  At  the  close  of  the  evidence  of  tlie 
plaintiff,  the  defendant  demurred  thereto; 
that  demurrer  was  overruled;  the  defendant 
complains  of  that  ruling.  The  evidence  of 
the  idaintlfT  established  sufficient  of  the 
fiicts  found  by  the  court  to  justify  the  con- 
clusion that  the  deed  glvai  by  the  plaintiff 
to  Keith  and  the  writing  given  by  Keith  to 
the  plaintiff  constituted  a  mortgage  to  se- 
cure the  payment  of  the  $6,000  Qiat  was  to 
be  paid  by  tbe  plaintiff  to  Keith.  There  was 
no  error  in  orerruUng  tbe  danuixer  to  tbe 
plaintiff's  evld^ce. 

[3]  3.  The  defendant  complains  of  some  of 
the  (IndlngB  made  by  the  court.  One  of  these 
concerns  Keith's  purpose  In  asking  the  plain- 
tiff to  make  a  conveyance  of  the  laud  to 
Keith.  Another  concerns  the  time  for  the 
completion  of  the  contract,  and  another  tho 
character  of  the  occupancy  of  tbe  land  by 
plaintiff.  An  examination  of  the  evidence 
and  of  these  flndlnga  reveals  that  eadi  find- 
ing was  amply  supported  by  evIdMice.  An- 
other landing,  about  the  correctness  ct  which 
there  may  be  some  question  and  of  which 
complaint  is  made,  concerns  the  plaintiff's 
fulfillment  of  the  terms  of  the  defeasance  up 
to  the  time  named  In  It  for  its  termination. 
Hie  defendant  contends  that  all  of  the  inter- 
est on  tbe  $6,000  mortgage  had  not  been  paid 
by  the  plaintiff  up  to  ttiat  time.  Even  If 
this  finding  were  erroneous,  It  would  not  be 
BufflclMit  to  Justify  a  reversal  of  the  Judg- 
ment, for  the  reason  that  the  conveyance  to 
Keith  and  the  writing  signed  by  him  ctmstl- 
tuted  a  mortgage,  and  that,  until  forecioaure, 
the  plaintiff  would  have  tbe  right  to  pay 
the  $6,000  mortgage,  notwithstanding  ttie 
fact  that  the  terms  or  conditions  named  in 
ttie  defeasance  apparently  barred  Ws  right 
to  make  that  payment  There  is  noOilng  In 
any  of  these  findings  to  Justify  a  reversal 
of  the  Judgment. 

141  4.  The  defaidant  complains  of  tbe  ex- 
clusion of  evidence.  That  evidence  was  pre- 
sented on  the  hearing  of  flie  motion  for  a 
new  trial,  but  it  has  not  been  abstracted. 
This  court  Is  unable  from  the  abstract  to 
determine  what  that  evidence  was.  and  can- 
not say  tbat  its  exduslmi  was  suffidoit  to 
Justify  a  reversal  of  the  judgmmt; 

The  Judgment  Is  affirmed. 

All  the  Justices  concurring. 

On  Rehearing. 

The  oi^ion  In  this  actlm  was  filed  April 
0,  1921.  A  rehearing  was  granted  <m  two 
propositions:  One,  cm  the  restriction  ot  the 
defendant  In  his  cross-examinatioii  of  the 
plaintiff;  and  the  other,  on  the  Indefinlteness 
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of  the  Judgment.  On 
tbe  plalntut,  he  testified  aa  follows: 


"Q.  How  did  70a  expect  to  pay  for  the  fara? 
A.  I  had  the  money. 

"Q.  Had  the  money  at  that  time?  A.  Yea. 
■ir;  when  I  wrote  to  Mr.  Keith,  I  had  It. 

**Q.  How  long  before  that  had  you  been  in 
financial  condition  to  pay  Mr.  Keith  up?  A.  I 
had  not  been  until  that  time;  op  to  that  time  I 
wrote  him," 
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cross-examlnaticm  of  flrmatlon  of  tbe  sale,  a  deed  BliaU  at  tmce  !»• 
sue,  and  the  purchase  eball  then  be  given 
possession  of  the  prt^rty,  without  further 
right  of  red«Dption  in  behalf  of  tiie  plaintiff. 

Except  as  abore  modifled,  the  Judgment  Is 
affirmed,  and  the  former  opinion,  is  ad- 
hered to. 
All  the  Josticea  eincDzrin^ 


He  waa  then  asked: 

"Q.  What  arrangement  had  you  made  to  get 
the  money,  and  from  whom,  at  that  time?  How 
did  yon  expect  to  raise  the  money  for  it?" 


18}  An  objectltm  to  that  qvestUm  waa  sos- 
taJned.  It  Is  urged  that  this  was  error,  and 
tha^  if  the  ooort  had  allowed  tbe  Question 
to  be  answOTed,  the  wltnesa  would  bare  been 
forced  to  admit  that  bla  former  testimony 
was  uitme,  and  that  be  did  not  have  tbe 
numey  with  wbicb  to  redeem,  and  bad  no 
way  of  getting  It.  except  tbrougb  a  sale  to 
tbe  defendant. 

Tbe  purpose  of  tbe  action  must  not  be  for- 
gotten. It  was  cmly  to  compel  tbe  d^end- 
ant  to  permit  the  plaintiff  to  redeem  tbe 
land  firam  a  mortgagfe  Tbe  defendant  de- 
nied that  tbe  Instrument  was  a  mortgage, 
but  the  court  found  that  it  ^as;  and,  that 
being  true,  the  platntict  had  the  right  to  re- 
deem, whether  he  had  tbe  money  or  not 
Under  the  finding  of  tbe  court,  the  plaintifrs 
ability  to  redeem  at  any  particular  time  be- 
fore the  action  was  commenced  was  imma- 
terial. 

It  Is  contended  that  tbe  Judgment  Is  in- 
definite,  in  that  it  does  not  Ox  the  time  for 
the  expiration  at  tbe  period  of  redemption, 
and  does  not  fix  the  dates  from  yrhldx  in- 
terest is  to  be  computed  on  each  of  tbe 
amounts  named  in  the  Judgment,  and  to 
what  dates  the  interest  shall  be  calculated. 
It  is  proper  that  tbe  amount  of  tbe  Judg- 
ment and  interest  be  made  definite,  and 
that  this  litigation  be  settled  In  the  present 
action. 

The  cause  is  tber^ore  remanded,  witb 
direction  to  ^ter  Judgment  in  teror  of  tbe 
defendant  for  the  amount  of  the  f6,000  mort- 
gage, which  the  plaintiff  sHBumfd  and  agreed 
to  pay,  and  tbe  interest  tberatm  at  the  rate 
spedfled  therein,  and  for  the  amottnt  of  the 
mortgage  debt  to  K^th.  with  interest 
tliereon  at  6  per  cent,  pm  annum  fnmi  Jan- 
uary 1,  1917,  all  Interest  to  be  calculated  to 
the  day  Judgmait  la  finally  rendered,  and  to 
enter  Judgment  giving  the  plaintiff  90  days 
there&om  In  whitdi  to  redeem  tbe  land,  and, 
if  at  tbe  end  of  90  days  such  redemption  has 
not  been  mad^  an  order  of  sale  shall  issue 
and  the  land  be  sold  thereunder,  and,  00  con- 


MEYER  V.  ALEXANDER  at  at.   (No.  23141.) 

(Supreme  Court  of  Kansas.    April  9.  1921. 
On  Rehearing,  Nor.  12,  1921.) 

(S]/Uabu4  by  the  Court.) 

Mortgages  ^=>599( I)— Second  mortgagee  mis- 
taken as  to  time  to  redeem  should  not  have 
been  permitted  to  redeem  est  of  time,  al- 
though acting  Is  good  faith  aad  with  raasoa- 
sble  pronptoess. 
A  second  mortgagee  relying  on  what  an  at- 
torney' casually  told  bim  and  on  what  the 
plalntiirB  attorney  said  to  the  effect  ttiat  he 
had  IS  months  from  the  date  of  tbe  sale  in 
which  to  redeem  did  not  learn  to  the  contrary 
until  about  a  month  before  the  expiration  of 
such  18  months,  when  he  tendered  a  eum  suf- 
ficient to  make  the  purchase  entirely  whole, 
and  was  granted  permiBsion  to  redeem.  Htld 
tfaat,  although  he  acted  in  good  faith  and  with 
reasonable  promptness,  the  court  erred  in  thus 
permitting  redemption  out  of  time. 

AjHteal  from  District  Oourt;  Kearny 
CoimtT. 

Action  by  H.  W.  Meyer  against  J.  N.  Alex- 
ander and  others.  Judgment  for  plaintiff 
and  the  named  defendant  appeals.  Beversed 
and  remanded,  with  directions. 

William  N.  Bendnr^  of  Cimarron,  for  ap- 
pellant 

Wm.  Easlon  Hutohlson  and  C  B.  Hope, 
both  of  Garden  City,  for  appdlees, 

WEST.  J.  Thia  is  aa  appeal  fnmi  an  <»<- 
der  extending  to  a  Junior  creditor  tbe  time 
for  redemption  from  IS  months  to  18  months. 

In  May,  1912,  Fred  Hurst  was  the  owner 
of  the  quartra  sectlcm  of  land  Invc^Ted  and 
gave  a  mortgage  to  Meyer  and  Meyer  tot 
1900.  Thereafter  be  acdd  the  quarter  to 
his  son,  B.  C  Hurst,  and  took  a  mortgage 
for  $2,000  as  part  of  the  purchase  prlo&  Aft^ 
erwards,  B.  C.  Hurst  sold  to  J.  N.  Alexander, 
and  on  the  20th  day  of  July,  1918,  Meyer 
and  Meyer  b^n  foreclosure  proceedings, 
personal  aezrlce  b^ng  had  on  all  tbe  de* 
tendants.  In  B^jitember.  1918,  Judgment  waa 
roKiered  for  the  plaintiffs,  and  on  tbe  28tb 
day  of  January,  1918,  tbe  land  was  scdd  to 
H.  W,  Meyer  for  ilfilLOQ,  During  tbe  pend- 
ency ol  the  action  B.  C  Hurst  dalms  on 
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behalf  of  bla  father,  Fred  Hnrst,  tbat  he  wu 
told  by  certain  attom^s,  Inclndlns  the  at- 
torney for  the  plaiatlfl,  that  he  had  18 
months  In  whicli  to  redeem,  and  did  not 
learn  to  the  contrary  until  about  4  weeks 
before  the  exidratlon  of  the  18  months,  when 
Fred  Harst  made  application  for  an  exten> 
slon  of  time.  Notice  was  served  on  all  par- 
ties Interested,  and  upon  hearing  the  judge 
at  <Auimbers  made  an  ordn  extending  the 
time  to  Jaly  29,  1920,  and  redemption  was 
made  hy  paying  to  the  derk  $1,764.84.  J. 
17.  Alexander,  the  fee  owner,  appeals  firam 
fills  order. 

The  testimony  Indicates  that  Hurst  acted 
In  good  ^Ith  and  was  simply  mistaken  as 
to  the  time  allowed  blm  by  the  statute  to  re- 
deem, and  was  misled  hf  what  the  attorneys 
told  him.  It  1b  claimed  that  the  order  of  ex- 
tetDsion  was  ernmeous  and  beyond  ttie  juris* 
diction  of  the  court  for  the  reason  that  the 
statutory  period  cannot  be  extended  or  ea- 
larged  rac^t  by  the  Legislature,  and  an- 
flimltifls  are  dted  in  aapport  of  thla  oon- 
tentlon. 

The  statute  provides  Qiat  after  the  expira- 
tion of  IB  months  tnm  the  day  of  sal*  Oie 
creditors  can  no  longer  redeem  from  eadi 
o&er,  but  the  defendant  owner  may  still  re- 
de«n  at  any  tlms  before  the  end  of  the  18 
mouths.  Gen.  Stat  191S,  I  7888  (OodA  ay. 
Proc;  I  484). 

Olie  defmdant  Enrat  orgas  that,  aa  be 
acted  In  good  faith  and  was  misled  and  mis- 
taken In  a  matter  of  law,  the  court  right- 
fully exerdaed  Its  equitable  power  to  grant 
him  the  rell^  sought. 

The  statute  taken  UteiaUy  afToxda  no 
remedy,  and  It  raaalna  to  be  determined 
whether  or  not  Its  literal  significance  Is  to 
be  followed.  In  two  instances  thla  court  has 
substantially  held  that  the  letter  of  the  stat- 
ute must  be  followed.  Stewart  t.  Park  Col- 
lege, 68  Kan.  75  Pac.  491,  presented 
this  situation:  The  plaintlfF  alleged  tbat 
frequently  before  the  expiration  of  the  18 
months  he  went  to  the  place  of  business  of 
the  board  of  trustees  of  the  mortgage  holder 
to  redeem,  notlfylDg  them  beforehand  that 
he  was  coming  to  make  such  redemption, 
but  failed  to  find  them;  that  after  the  re- 
demption period  had  expired  the  sherllT  ex- 
ecuted and  dellTered  to  them  a  deed  to  the 
property,  and  the  plaintiff  prayed  to  be  al- 
lowed to  pay  into  court  the  full  amount  with 
Interest,  costs,  and  taxes  due  and  that  a  con- 
veyance be  granted  upon  such  payment  The 
court  said: 

"The  right  to  redeem  and  the  mode  of  re- 
demption of  real  estate,  after  sale  by  the 
abeiiff  upon  execution,  special  or  general,  or 
order  of  sale,  are  fixed  by  statute.  *  •  * 
Plaintiff  in  this  case  did  not  comply  with  the 
statutory  prorisions,  and,  in  fact  made  no 
tttoKt  to  do  sob  We  hSTt  carsfuUy  examined 


,  the  avermenta  of  i^alntUTf  petition,  and  fad 
therein  no  gronnds  for  eqoitable  rdla^  as 
claimed."  68  Kan.  467,  75  Fae.  481. 

In  Sl^er  Pharea,  106  Kan.  116, 181  Fnc. 
628,  6  A.  U  R.  141,  tmxe  montSu  after  the 
sale,  a  Judgment  was  rendered  in  ttyor  of 
the  second  mortgagee.  Eleven  montiia  aftw 
the  sale  the  owner  of  the  fee  made  redemp- 
tion. Two  months  later  the  second  mortga- 
gee tried  to  redeem,  and  his  effort  was  h^d 
IneffectuaL  In  the  opinion  the  court  said: 

"Under  exceptional  drcnmstancea,  opon  eq- 
uitable consldomtlons,  the  risht  of  redemption 
haa  sometfmes  been  extended  somewhat  be- 
yond the  bare  letter  of  the  statute.  We  do 
not  regard  the  situation  here  presented  as  of 
sQcfa  characcer  as  to  justly  Jndidsl  taterfw- 
ence  with  the  ordinary  operation  of  the  law." 
lOS  Kan.  121,  ISl  PBe.  6Sa 

In  several  cases  involving  quite  differeant 
drcumstances  extensions  of  time  have  been 
an;>roved.  Neef  v.  Harrell,  82  Kan.  666^  109 
Pac.  188;  Qulnton  v.  Adams,  87  Kan.  112, 
123  Pad  740 ;  Piatt  v.  IWierty.  96  Kaa  42, 
140  Pac  734 ;  Loomls  v.  Supply  Co.,  99  Kan. 
279, 161  Pac.  627,  dting  Wakefidd  T.  Rotbei^ 
ham  et  al.,  67  Iowa.  444,  25  N.  W.  607;  Nor- 
rls  V.  Bvans,  102  Kan.  583, 171  Pac.  606 ;  and 
niresher  Ga  v.  Judd,  104  Kan.  757, 180  Pac. 
763. 

But  the  statute  la  not  moely  directory. 
It  apedfles  the  time  within  wiadi  redemption 
may  tie  made,  and,  save  In  cases  of  dear 
grounds  ft>r  equitable  Interference,  Its  terms 
must  l>e  followed.  The  situation  arising  hen 
la  not  tme  whldi  within  the  si^t  of  the  ft»re- 
foing  anthortUea  calls  for  audi  InterferaioeL 

**As  courts  do  not  favor  forfelhiTea,  Imt  do 
favor  redemptions,  ttiey  will  accord  time  to 
parties  to  effect  a  redemption  wtnre  there  Is 
some  substantial  reason  for  such  Interference 
and  where  its  refusal  would  work  hardship  or 
Injustice,  but  not  where  the  grounds  alleged 
are  merely  frivolons  or  teclmlcal  or  where 
greater  injury  would  be  done  to  the  mort- 
gagee."  27  Oye.  1817. 

"The  right  most  also  be  exerdsed -within  the 
time  allowed  by  the  statute,  or  It  will  be  lost; 
and  the  court  usually  has  no  authority  to  ex- 
tend the  time,  even  where  the  owner  has  been 
prevented  from  redeeming  by  physical  or  men- 
tal disability,  minority,  ignorance  of  the  facts, 
or  the  Uke."   16  a  a  U  141. 

The  old,  old  maxhn  tliat  ttie  law  flSTora 
Oie  vigilant  and  not  tbe  somnolent  atUl  hoida 
good.  A  homespun  version  la  ttie  oOtet  Bay- 
ing that  the  Lord  hdps  hlra  who  hetpa  hlm- 
selfL  It  all  means  that  he  who  la  vi^Iant 
In  buslne^  is  more  likely  to  propter  tiuo 
he  who  gets  up  too  late  in  the  mwning.  One 
who  has  a  mortgage  to  look  after  cannot  wiOi 
impunity  depend  on  hearsay  or  legal  gnessea 
to  find  out  when  to  redeem  from  a  fore- 
closure sale.  Reasonable  care  dldatea  that 
he  act  with  that  Uvellness  which  teot^^nlxes 
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that  tbe  pinduuwr  who  has  Invested  his 
money  has  rl^ts  to  be  respected ;  tor  here 
or  dsewhere  bona  fide  Inrestors  are  ordinarl- 
ij  entitled  to  the  benefit  of  their  bargains. 

The  Judgmoit  Is  reversed,  and  the  cause 
remanded,  with  directlcms  to  set  asldft  the 
ndemption  complained  of. 

All  the  Jnstlcee  concurring. 

On  Behearlnff. 

In  Us  sapplonental  brief  on  rebearing  the 
deflmilant  Hurst  agabi  Insists  that  the  trial 
court  rightfully  extended  the  time  tot  the 
Junior  lien  Ih^f  to  redeem  from  aherUTs 
sale,  and  suggests  Hist  had  tibe  wdw  not  been 
made  he  would  have  lost  the  92,000  mort- 
gage, and  Al^aqdw  would  have  been  ath 
sfrired  from  paying  tbat  sum.  HowereTt  at^ 
er  a  oareCol  teccnddmtlOB  of  Hie  matter, 
the  court  JUads  Impelled  to  a^Uiere  to  tta 
JndKment  of  mersaL  The  atatemeait  in  tbe 
former  opinion  of  the  result  readied  express- 
es oar  present  rievs: 

"Bot  the  statnte  Is  not  merely  directory.  It 
specifiea  the  time  within  whidi  redemption  may 
be  made,  aod,  save  In  cases  ct  dear  grounds  for 
equitable  intezference,  its  terms  mnst  be  fol- 
lowed.** 

The  former  opinion  Is  therefore  tdhwed  to. 
All  the  Justices  ooncunlng. 


LEWIS  et  aL  V.  DAVI8,  Dlrsetsr  QsMral  ef 
Rallraa*.   {H».  3641.) 

{Supreme  Court  of  Utah.  Nor.  IB,  1021.) 

1.  Appeal  aad  errer  «s»290-Ne  ee«pMet  that 
asBwor  wu  set  striokes  where  fmtles  not 
ebleotsd  te. 

In  an  action  for  the  death  of  a  railroad 
machiiriit  from  an  explosion  of  gas,  assuming 
that  a  question  whether  carbide  generators  ev- 
er leaked  gas  was  aaked  for  the  pnrpoee  of 
pTOTittg  defendant's  ne^igenee,  and  that  the 
answer  in  the  affiEmatNe  was  prejodidid,  Ir- 
relerant,  and  immaterial,  defendant  eouM  not 
comidalB  of  thb  eoort's  refassl  to  strike  out 
the  answer,  where  no  objection  was  made  to 
tbe  question  before  it  was  answered,  aa  it 
sAwed  on  its  face  that  it  was  irrelevant  and 
immaterial.! 

2.  Master  and  servant  ^»2B5(5)— FMt  of  ex- 
pleslee  hsld  to  shew  gas  gseortdor  was  g**- 
eraUeg  gas. 

In  an  action  tor  the  death  of  a  railroad 
maehinjat  from  an  ezploBlon  oi  gas,  the  fact 
that  the  explosion  actually  oeenrred  hM  to 
show  that  an  acetylene  generator  on  the  engine 
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on  whidi  he  was  working  was  in  working  or- 
der with  an  its  parts  in  place,  and  generating 
gas  at  the  moment  of  the  explodout  lAer^ 
thwe  were  no  oyewitne88ee.a 

3.  Master  aad  ssrvant  ^107(7)— Leaving  gat 
oenarator  In  working  order  while  sis^lslst 
was  repairing  angiae  held  fallsre  to  laralsb 
safe  place. 

Where  it  was  the  caatom  of  railroad  ma- 
chinista  to  use  a  lighted  torch  while  repairing 
enginei,  and  acetylene  generators  sometime! 
leaked  gas,  and  gas  might  also  escape  through 
the  inadvertent  disconnection  of  a  boae,  and  aa 
eaploaion  was  ineritable  if  the  lighted  torch 
came  in  contact  with  the  gas,  the  employer, 
in  leaving  a  generator  in  worUng  order  while 
a  machinist  was  repairing  tin  ei^ne,  violated 
his  du^  to  tncnish  the  machinist  a  safe  ^Lacr. 
ta  work. 

4.  Master  aad  ssrvast  ^265(14)— Is  ah' 
MBoe  of  direot  evidenoev  deceased  empl^ 
prssumed  to  sxerolte  ordisary  earou 

In  an  action  for  the  death  of  a  railroad 
machinist  from  an  explosion  of  gaa,  there  be- 
ing no  direct  evidence  bearing  on  the  question, 
it  is  pzesomed  that  he  exercised  reasonable 
care,  and  the  burden  is  on  the  defendant  to 
overooma  Uie  presumption. 

5.  Matter  aad  tenrast  «a»2l7(13)— RIak  of  aa. 
safe  plaoe  eot  assasiad  salesi  daagsr  is  ob- 

VlOBS. 

If  sn  employer  waa  goilty  of  negligence  in 
not  providing  an  employ^  a  safe  place  In  which 
to  do  tbe  work  it  reqoirsd  him  to  do,  the  em- 
ployd  did  not  assume  the  risk,  nnlesa  the 
danger  was  so  manifest,  open,  and  obvions  that 
a  reasonably  prndent  man  in  the  exercise  of  or- 
dinary care  shoOld  hare  refused  to  do  the  work. 

6.  Master  and  aervaat  «aa47(l)— Eapleyer 
held  liable  for  death  freai  aotploslos,  tboefh 
employ*  psrsiltted  gas  te  aaoape  by  ditoea- 
aaetlag  boas. 

Where  a  railroad  machinist,  oaing  a  lichted 

torch  while  repairing  an  engine,  had  no  reason 
to  believe  that  an  acetylene  gas  generator  on 
the  engine  was  in  operation,  the  employer  waa- 
liable  for  his  death  from  an  explosion,  tiiough 
he,  inadvertently  or  otherwise,  disconnected 
a  hoae,  permitting  gas  to  eeeape,  whwa  ha  iSd 
not  purposely  dlscmnect  tt, 

7.  Appeal  aad  error  ^1033(5)— lnatni«Uon 
hypotheslzlag  taklag  of  preeaatlona  la  de- 
fendant's shop  aad  otter  ahopi  h^d  not  to 

harm  defendant. 

'  Though  an  employer  sued  for  the  death  of 
an  employ^  should  not  be  bound  by  the  practice 
or  custom  of  other  shops,  an  instruction,  an- 
thorizing  a  verdict  for  plaintiff  If  the  Jury 
toond  that  certain  precautions  against  the  ex- 
plosion of  gaa  were  usual  and  cnstomary  in  de- 
fendants tbop  and  in  shops  dtdng  similsr  work, 
merely  imposed  an  additional  burden  on  plain- 
tiff, and  did  not  prejudice  defendsnt. 


■DIctlQgulshlns  FriU  v.  Blactric  Light  Oo,  II 
nt&b,  493,  fi6  Pac.  90 ;  Tremeltlng  v.  Boutham  Pao. 
Co,  Bl  Dtah,  m,  170  Pse.  80. 
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8.  TriU  «=9l94(l9)— Intraotioi  u  to  preeai- 
tiM  by  employer  against  explosion  of  gas 
held  not  to  lavade  Jury's  province. 
In  an  action  for  death  of  a  railroad  ma- 
chlnlat,  an  Instruction  that-  if  the  Jury  believed 
that  it  was  usual  and  customary  to  take  certain 
precantlonH  agalDst  explosions  of  gaa,  and  fur- 
ther believed  that  such  precautions  were  nec- 
essary in  the  exercise  of  ordinary  care,  and 
that  a  reasonably  prudent  person  under  like 
conditions  would,  in  the  exercise  of  reason- 
able care,  hare  ezerdsed  such  precaations, 
then  it  was  defendant's  duty  to  use  reasonable 
care  to  take  the  precautions  specified,  and  such 
precautions  as  a  reasonably  prodent  person 
would  take,  etc.,  did  not  invade  the  province  of 
tiie  jury,  as  it  was  left  to  the  jury  to  determine 
whether  the  precantioiis  referred  to  were  nec- 
essarr  in  the  exerdm  of  orffinuy  care.* 

Appeal  from  District  Court,  Salt  Lake 
County;  J.  Louis  Brown,  Judge. 

Action  by  Edward  Lewis  and  others 
against  James  G.  Davis,  Director  General  of 
Railroads,  United  -States  Ballroad  Admln- 
tetration,  operating  the  Oregon  8hort  Line 
Railroad.  From  a  judgment  for  plaintiffs, 
defradant  appeals.  Affirmed. 

Geo.  H.  Smith,  J.  V.  Lyle  and  B.  B.  Porter, 
all  of  Salt  I^lfe  City,  for  appellant. 

Marloneaox  A  Beck  and  Willard  Han^m, 
all  of  Salt  Lake  City,  Cor  respondents. 

THURMAN,  J.  This  Is  an  action  by  the 
lielra  of  Robert  Lewis,  deceased,  to  recover 
damages  for  his  death  all^^  to  have  been 
caused  by  the  negligent  operation  of  the  de- 
fendant's railroad.  It  la  all^^  In  the  com- 
plaint that  the  Or^on  Short  Line  Railroad 
extends  from  Salt  Lake  City,  Dtah,  through 
the  state  of  Idaho  into  the  state  of  Montana, 
upon  which  railroad  engines  and  cars  are 
operated  fi>r  the  purpose  of  carrying  pas- 
Bulgers  and  ft^ght ;  that  the  Oregmi  Short 
Une  Railroad  Company  on  April  26,  1910, 
pi  connection  with  its  business  as  a  common 
carrier,  had  and  maintained  a  certain  round- 
nouse  in  Salt  Lake  City,  into  which  defend- 
ant moved  its  engines  in  intentate  conmierce 
flrom  time  to  time  for  the  purpose  of  making 
Kinirs  thereon;  that  on  said  last-named 
date  the  railroad  company  owned  and  had 
In  Its  possession  a  certain  oiglne  equipped 
with  an  acetylene  gas  generator  tDr  generat- 
ing gas;  that  on  said  date,  It  being  necessary 
that  certain  repairs  should  be  made  on  said 
engine,  said  defendant  caused  the  same  to 
be  moved  upon  the  pit  In  said  roundhouse, 
as  was  customary  when  it  became  necessary 
for  defendant's  mechanics  to  make  anch  re* 
pairs ;  that  said  mechanics  had  no  duties  to 
perform  around  or  upon  said  Qigln^  except 
to  repair  the  same  when  directed  to  do  so, 

■  DlBtlngnIgfalng  Smltb  v.  Cmsmliisa,  S9  Utah.  S06, 
117  Pac.  38,  Ann.  Cas,  1U3E,  12H;  Ryan  T.  tTBlon 
Psc.  R.  Co..  46  Utah,  630.  161  PftC.  71. 


after  the  same  had  been  placed  upon  the 
pit  by  other  employes  of  the  defendant  com- 
pany. The  complaint  further  alleges  that 
on  said  2eth  day  of  April,  1919,  after  said 
engine  had  been  placed  upon  the  pit  In  said 
roundhouse,  the  said  Robert  Lewis,  who  was 
then  and  there  employed  by  the  defendant 
as  a  mechanic,  was  ordered  by  defendant's 
foreman  in  charge  of  said  roundhouse,  and 
intrusted  with  authority  to  direct  mechanics 
In  and  about  their  work,  to  go  In  and  upon 
said  engine  to  make  certain  repairs  thereon; 
that  pursuant  to  said  command  the  said  Rot>- 
ert  Lewis  went  In  and  upon  said  engine  and 
about  the  same,  carrying  with  him  a  lighted 
torch,  as  was  customary  and  usuaL  The 
complaint  then  in  substance  alleges  that  de- 
fendant liad  carelessly  and  negligently  placed 
in  said  ace^lene  gas  generator  a  quantity 
of  carbide  and  water,  whereby  acetylene 
gas  was  being  generated,  and  carelessly  and 
negligently  neglected  to  remove  the  float  and 
Ud  from  said  generator,  and  carelessly  and 
negligently  allowed  the  said  generator  to 
leak  gas,  and  when  the  said  Robert  Lewis 
approadied  the  said  engine  and  came  near 
enough  to  the  same  a  certain  quantity  of 
said  gas  came  In  contact  with  his  said  torch, 
resulting  in  a  great  explosion,  whereby  the 
said  Robert  Lewis  was  so  badly  Injured  that 
he  then  and  there  died.  The  remaining  al- 
legations of  the  complaint  relate  to  the  earn- 
ing capacity  ot  the  deceased,  his  relation' 
ship  to  the  plaintiffs  as  husband  and  father, 
and  to  the  damages  soui^t  to  be  recovered. 
Tlie  defendant,  answering  the  comnlatnt,  de- 
nied eT«7  allegation  dbanUng  Uabtlitr,  and 
for  affirmative  defenses  alleged  assumption 
of  risk  and  contributory  negUganoe.  Tlie 
caw  was  tried  to  a  jury,  Terdict  was  ren- 
dered for  plaintiffs,  and  Judgmoit  entCTed 
accordingly. 

Defendant  appeals  and  relies  on  three  al- 
leged errcffs  to  reverse  the  Judgmrat:  Ad- 
mission of  evidence  over  def«idant*8  objec- 
tion; (2)  refusal  of  the  court  to  direct  a  ver- 
dict for  defendant;  and  &)  erroneons  In- 
structions to  the  Jury. 

Tliere  Is  no  snbstantlal  diqmte  concern- 
ing the  facts.  Tbe  evidence  shows  ttuA  the 
locomotive  engine  in  question*  was  equipped 
vrith  an  acetylene  gas  generator  as  alleged 
in  the  complaint.  For  a  detailed  deserf^ 
tlon  of  said  equipment  we  here  Insert  ftn 
except  tTtan  the  testimony  of  Jolm  L.  Por- 
ter, an  employtf  of  defendant,  sworn  as  a 
witness  for  plalntUCs.  After  atating  t3iat  be 
was  a  machinist  acquainted  vrtth  acetylme 
gas  generators,  and  that  Robert  Lewis  had 
been  assigned  to  repair  an  Injector  and  bell 
ringer  on  the  engine,  the  witness  said : 

"The  left  injector  is  on  the  left  mde  of  the 
cab  of  a  locomotive,  and  is  used  for  putting 
water  into  a  locomotive  boiler.  The  bell  ring* 
er  is  on  top  of  the  locomotive.  Tbe  receptade 
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canter  of  the  nmnliig  board  on  the  left  ride  of 
the  locomotiTe.  The  mnniiir  board  extendi 
from  the  front  to  tbe  back  all  the  my  on 
either  side  of  the  locomotiTe.  The  rtmning 
board  is  about  4  feet  from  the  reili,  and  tbe 
acetylene  tank  is  bolted  onto  the  miming  board. 
The  oatride  casing  of  the  acetylene  tank  is 
abont  24  inchea  and  ie  about  12  inehei  is  diam* 
•ter.  To  generate  gas  you  hare  to  have  car- 
Ude.  The  carbide  is  placed  In  the  bottom  on- 
der  the  water,  and  is  abont  6  or  8  inches  from 
the  bottMn.  There  is  an  ontside  casing;  then 
in  that  casing  there  is  a  receptacle  with  a  grate 
on  it  which  fits  In  down  to  the  bottom.  On 
top  of  the  grate  is  the  carbide.  And  abore  the 
carbide  is  the  water,  and  below  is  a  spigot  for 
the  need  water  to  be  drawn  off.  To  get  the 
acetylene  generator  ready  to  produce  gas  aft- 
er the  tank  is  deaned  out,  tbe  receptade  con* 
taining  tha  carbide  is  placed  on  the  gfrntOt  and 
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A  physician  tee- 
tlfled  that  sudti  an  Injary  conld  not  bav« 
been  caused  by  a  fall  from  the  mnning 
board. 

There  Is  no  question  nnder  the  evidence 
bat  that  the  Injury  was  caused  by  a  gas 
explosion.  Several  employ^  working  In  the 
roundhouse  In  t3ie  near  vicinity  heard  a 
crash  and  felt  tbe  shock.  The  cover  or  float 
was  found  sticking  In  the  roof  above  tbe  en- 
gln&  The  nipple  on  the  end  of  the  float  was 
sticking  In  die  plank.  It  was  driven  into 
the  wood  Its  entire  loigtb,  which  was  2%  or 
8  inches.  Neither  water  nor  carbide  was 
found  In  tbe  tank  after  the  accident,  and  the 
water  can  was  missing. 

There  was  considerable  testimony  as  to 
what  the  custom  or  practice  was  to  prevent 
an  explosion  when  an  engine  was  placed  for 


then  the  water  can  is  put  in.  The  water  then  j  repairs.    There  was  evidence  to  tbe  effect 


drips  onto  the  carbide,  and  gas  la  produced. 
Tbe  flow  of  water  is  regulated  by  pressure  from 
the  top.  The  pressure  that  regulates  tbe  flow 
of  water  is  called  a  float  or  gas  dock.  The  tank 
is  covered  over  with  what  is  called  a  lid  or 
cover.  The  cover  can  be  detached  from  tbe 
float.  The  float  Is  something  similar  to  an  in- 
verted Jw.  It  la  hollow  and  Is  made  of  tin. 
On  the  top  ot  the  float  is  a  piece  of  brass  that 
ia  used  as  a  hose  counecdoa.  This  braas  has  a 
hcde  in  it  tor  gas  to  pass  throngbi  and  Is  thread- 
ed. The  float  Is  about  18  inches  long  and  about 
10  inches  In  diameter.  The  float  flts  In  be- 
tween an  inside  and  an  outside  wall.  The 
float  moves  up  and  down  as  tbe  gas  generates. 
There  Is  a  cotter  key  that  holds  the  float  In 
place,  and  before  any  gas  can  be  generated  the 
cotter  key  must  be  removed,  and  when  the 
cotter  key  is  removed  it  ia  ready  to  generate 
gas.  The  float  regulates  the  flow  of  water 
onto  the  carbide.  The  gas  is  generated  by  the 
water  dripping  on  the  carbide.  The  gas  goes 
out  through  the  tube  in  the  top  of  the  float. 
ElDgine  4709  had  this  Mod  of  an  arrangement 
for  generating  gaa  in  April,  This  Und 

of  gaa  is  txsiomn  if  a  flame  cornea  In  contact 
with  it." 

There  was  no  eyewitness  to  tbe  accident 
which  resulted  In  tbe  death  of  Bobert  Lewis. 
His  htiper  or  assistant,  George  Mlllerberg, 
testffled  that  be  was  working  with  the  de- 
ceased tbe  night  he  was  killed ;  that  they 
vent  up  onto  the  engine  through  the  cab, 
then  onto  the  running  board,  where  they  ex- 
amined the  Injector.  Witness  stood  Inside 
the  cab.  holding  the  torch  while  Lewis  step- 
ped outside  and  looked  at  Oie  Injector.  Lew- 
Is  then  sent  witness  to  the  air  room,  about 
300  feet  away,  fbr  another  Injector.  Vflt- 
ness  was  gone  about  four  minutes.  When 
be  returned  he  found  Lewis  lying  on  the  floor 
about  8  feet  firom  Oie  engine,  and  paralld 
with  it,  his  bead  toward  the  ttont,  Lewis 
was  breathing  very  heavily,  and  not  moving 
a  muscle.  Witness  noticed  a  cut  btfow  the 
eye  and  ^long  the  cheek  bone.  He  and  Lewis 
had  only  one  tordi  between  them,  and  Lewis 
was  usl&g  it  Other  evidence  showed  Oiat 
tbe  skull  was  fractured,  and  that  there  was 


that  In  April,  1919.  tbe  practice  In  the  round- 
house was  to  disconnect  the  hose,  take  the 
float  and  water  can  out,  put  the  can  on  the 
running  board  and  the  float  between  the 
hand  rail  and  the  boiler,  open  the  bottom 
code,  and  draw  tbe  water  and  surplus  car- 
bide out.  Then  after  a  few  minutes  tiiere 
would  be  no  danger  of  an  explosion. 

The  evidence  is  quite  ooncluslve  that  the 
machinist  who  was  directed  to  make  repairs 
on  tbe  eigine  bad  no  duty  to  perform  in  con- 
nection with  putting  the  generator  In  a  safe 
condition.  This  duty  was  performed  by  oth- 
er onployes  to  whom  the  duty  was  aaidgned. 
The  evidence  tends  to  show  that  If  these  pre- 
cauSons  are  not  takai  and  a  lighted  torch 
comes  In  contact  with  the  gas  an  exidoslon 
Is  ittevitatd&  The  evldMce  also  tends  to 
Show  that  there  Is  no  dangor  unless  Hie  gen- 
erator leaks  gaa  or  the  hose  becomes  dlacon- 
nectedt  allowing  the  gas  to  escape. 

Taking  the  evldoioe  as  a  wholes  ttiere 
seems  to  be  no  escape  fnnn  tbe  eondn^on 
tbat  an  exploalon  actually  took  place,  and 
that  it  was  caused  tlier  tj  tbe  geDeratw 
leaking  gas  m  by  the  bose  beeomtng  dlsom- 
nectad.  Btther  eondltlott  voold  aceonnt  for 
tbe  ei^iloalon,  for  it  Uinot  ffisputed  that  Mr. 
Lewis  was  working  witb  a  lighted  torch. 

The  defendant  earnestly  contends  that 
there  is  no  evidence  whatever  that  the  gen- 
erator was  leaking  gaa,  and  that  If  the  hose 
became  disconnected  it  must  have  been  dis- 
connected by  Mr.  Lewis  himself,  elthv  acci- 
dentally or  othwwlae,  in  wbldi  evoit  the  dfr 
fbndant  would  sot  be  liable.  This'  conten- 
tion of  defendant  la  vigorously  contested. 
Plaintiffs  contend  with  much  earnestness  and 
conaldemble  force  that  the  proximate  cause 
of  the  Injury  was  placing  and  leaving  the 
carbide  and  water  In  the  generator,  and  n^ 
leeting  to  r«nove  the  float  therefftim  befOze 
tbe  engine  was  set  out  for  repairs.  These 
contentions  of  the  respective  parties  will  re- 
ceive further  consideration  befora  conclud- 
ilng  this  opinion. 
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[1]  During  tbe  conm  of  fbe  trial  one  of 
plalntUb'  vltnesses,  after  statlnc  tbat  be 
bad  seen  carbide  generators  In  operatioii, 
was  asked  by  plaintifli^  counsel  If  tbey  erar 
leaked  gas.  TbB  witness  answered:  "Yes; 
tb^  do."  Goonad  tor  defendant  inoTed  tbat 
the  answer  be  stricken  on  tbe  ground  that 
It  was  Imniaterlal  and  irrderant  Tbe  court 
assumed  that  tbe  question  waa  pr^imlnaryt 
whereupon  plain tUFs'  counsel  said : 

"No;  It  is  not  preliminary.  •  •  •  If  we 
can  show  tbat  such  tanks  do  actually  leak,  then 
It  Is  eridenco  to  go  to  tbe  Jnij'.'* 

Tbe  gist  of  defondanf  8  contention  la  tbat 
plaintiffs  were  seeking  to  eetabUab  defend- 
anf  a  negligence  by  diowlng  tbat  an  equip- 
ment rfznllar  to  fbe  one  In  QueaUon  aome- 
times  failed  to  pnyerly  function.  As  stating 
d^endanfs  posltlfHii,  we  quote  Ibe  fidlowlng 
from  its  brief: 

"The  law,  we  beUore,  is  well  settled  that 
ooe  cannot  show  an  act  <w  acta  of  ne^igene* 
at  other  times  or  places.  In  Mder  to  prore  a 
person  cnllty  <tf  a  qedfie  act  of  neCIigence. 
TUs  doctrine  Is  supported  by  many  eaaes." 

Connstf  then  dte  tbe  following:  Lockbead 
T.  Jensen,  42  Utab,  99.  129  Pac.  S47;  Peo- 
ple's tiaa  Ga  t.  Porter,  102  IlL  App.  461;  In- 
ternational &  G.  N.  R.  B.  T.  Ives.  31  Tex. 
Civ.  App.  272,  71  S.  W.  772;  Clark  t.  Smith, 
72  Vt  138,  47  Atl.  891 ;  C,  B.  A  Q.  B.  B.  T. 
Lee,  60  la  601;  Boblnson  t.  F.  &  W.  B.,  7 
Gray  (Mass.)  92 ;  Gbristensen  t.  Union  Tnmk 
Line,  e  Waab.  75,  32  Pac.  1018;  Dalton  t. 
C,  B.  L  ft  P.  By.  Oo.^  114  Iowa,  2S7,  #S  N. 
W.  272;  Delaware^  etc.,  B.  t.  Converse,  139 
U.  S.  469.  U  Sup.  Ot  C69,  35  L.  Bd.  213. 

There  can  be  no  doubt  as  to  the  correct- 
ness of  tbe  rule  stated  by  d^endant  In  the 
excerpt  above  quoted,  lliere  Is,  however, 
some  question  as  to  tbe  application  of  the 
rule  to  the  question  pres«ite<i  here.  Counsel 
for  plaintiffB,  readying  to  defendant's  ctm- 
tention,  state  tbntx  position  as  follows: 

"Oounsd  for  defendant  mistake  the  reason 
on  which  it  was  admitted,  and  emtend  that  it 
shows  other  acts  of  negllgenee  at  other  times 
and  places.  That  is  not  the  proposition  in- 
volved. It  was  not  a  question  of  neglicenee  that 
the  type  of  generator  leaked,  but  was  a  ques- 
tion of  construction  of  tbe  type  of  generator 
in  question,  and  whether  that  type  as  ordiuar- 
Uy  conatmcted  nsually  leaked,  and,  since  that 
type  usnally  leaked,  tiio  one  In  question  bdng 
similarly  ccHoatraeted,  would  do  the  aame 
thine." 

As  Illustrating  this  view  the  following  au- 
thorities are  cited:  1  Wlgmore,  451  to 
458:  Bilerly  v.  Davol  Mills,  128  Mass.  291; 
Flaherty  t.  Powers,  167  Mass.  61,  44  N.  E. 
1074;  FIndlay  Brewing  Co.  v.  Bauer,  50  Ohio 
St  560,  36  N.  S.  56;  Blackman  v.  Collier, 
66  Ala.  312 :  Davis  v.  Sweeney.  80  Iowa.  391, 
45  N.  W.  1040;  Kramer  v.  Messner,  101  Iowa, 
88,  68  N.  W.  1142;  Avery  T.  Barrall.  118 


HIcb.  672,  TT  N.  W.  272;  People  ▼.  Tboo^ 
son,  122  Mleb.  411,  81  K  W.  844;  Garpoiter 
T.  Corinth,  B8  Vt  216.  2  Aa  170: 

Without  commenting  upon  the  cases  dted 
by  eltlier  plalntlfFs  or  defoidant  wifli  tbe 
view  of  detetmlttlng  their  application  to  Uie 
instant  case,  we  feel  warranted  in  expressing 
serious  doubt  aa  to  whether  the  answer  of 
the  witness  whJdi  deftedant  aoui^t  to  have 
stricken  had  any  bearing  whatever  upon  ttw 
question  cf  defnidanfa  n^llgenee^  The 
form  of  the  question  wbldi  elicited  the  an- 
swer does  not  conclusively  indicate  an  at- 
tempt to  prove  negligence  by  showing  that 
Qie  generator  leaked  gas,  but  rather  aa  ahow- 
tng  the  babit  of  tbat  particular  type  of  In- 
strumentality. 

In  any  event,  aa  ire  view  the  caae^  assam* 
Ing  that  tbe  question  was  asked  for  the  pur- 
pose of  proving  defendant's  negligence,  and 
that  the  answer  was  prejudidal,  Irrdevant, 
and  Immaterial,  still  defendant  baa  no  Just 
grounds  of  complaint,  for  the  reason  ttut  no 
objection  was  seasonably  made.  If  defend- 
ant's contention  Is  correct,  tbe  questitm  on 
Its  face  showed  tbat  It  was  Irrdevant  and 
immaterial  as  to  tbe  defraidant's  negligence. 
TMs  btAng  the  case,  It  was  tbe  duty  of  de- 
fendant to  object  to  tbe  question  Itsdt,  and 
not  wait  until  an  unfavorable  answer  was 
given,  and  tben  move  to  strike  it  out  This 
court  has  heretofore  passed  upon  Oils  Iden- 
tical question,  and  placed  Its^  In  harmony 
witb  tbe  courts  In  many  otiier  Jurisdictions 
ct  tbe  country.  In  Spiking  v.  Consolidated 
By.  &  Power  Co.,  83  Utah,  S18,  93  Pac  838. 
cited  by  respondmt,  an  action  ivosecuted  for 
a  death  caused  by  negligence  on  a  street 
crossing,  plaintifiTs  couns^  without  objec- 
tion, asked  a  witness  the  following  question 
concerning  tbe  deceased:  "Bow  was  Mr. 
Spiking  as  to  being  a  careful  and  cautions 
man7'  ^e  witneaa  answered:  '^Tes.  (dr. 
he  was  very  careful."  After  the  answer  was 
made  counsel  for  appellant  Immedlat^y 
moved  to  strike  it  out  as  irr^vant.  Immate- 
rial and  incompetent  The  court  denied  tiie 
motion,  and  permitted  the  answer  to  stand. 
Tbe  question  was  brought  to  this  court  for 
review.  The  ruling  of  the  trial  court  deny- 
ing the  motion  to  strike  was  sustained.  Tbe 
reasons  given  for  the  rule  are  found  on  pages 
328  and  320  of  the  Utab  report  <93  Paa  83S>. 
and  appear  to  be  more  than  ordinarily  logi- 
cal and  convincing.  We  see  no  reason  In  tbe 
Instant  case  why  there  should  be  a  departure 
from  the  rule. 

At  the  close  of  plaintiffs'  evidence  defend- 
ant moved  for  a  nonsuit,  and  when  all  of 
the  evidence  was  submitted  moved  for  a 
directed  verdict.  Both  motions  were  denied. 
Defendant  excepted  to  both  rulings  ot  the 
court  and  argues  the  exc^tioaa  together. 
The  grounds  assigned  for  the  motion  are: 
(1)  Failure  to  prove  defsidanfn  negUgence 
at  an;  (2)  faUure  to  abow  ttiat  <iAa— a— * 
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permitted  gas  to  leak;  (S)  t2ic  eridence  shows 
that  deceased  was  guUtT  of  contributory  nec- 
Hesnce;  (4)  the  Injury,  if  caused  by  failure 
to  properly  care  for  the  generatoFt  was  due 
to  the  negligence  of  f  eUow  servants ;  (5)  the 
evidence  fails  to  show  the  proximate  cause 
of  the  Injury;  (6)  the  deceased- assumed  the 
risk.  The  gist  of  defendant's  contoitlon  in 
support  of  this  assignment  neems  to  be  that 
thoe  is  DO  definite  proof  of  any  specific  act 
or  omission  on  the  part  of  defendant  consti- 
tuting negligence  which  wsb  the  proximate 
cause  of  the  Injury; 

It  is  true  that  no  one  saw  the  accident 
happen.  No  <me  knew  Just  what  Mr.  Lewis 
was  doing  when  the  explosion  occurred.  No 
one  testified  that  the  generator  leaked  gas. 
or  that  the  hose  was  dlaconnected.  thereby 
permitting  gas  to  escape.  No  one  saw  water 
and  carUde  in  the  tank,  or  noticed  the  ow- 
dltlOtt  of  tiie  float  No  one  saw  the  gaaera- 
tor  80  as  to  see  whether  It  had  been  taken 
apart,  or  whether  the  parts  were  In  place, 
each  perftnrmlng  Us  function  In  Qie  genera- 
tion of  gas.  No  one  knows  the  inunedlate 
eanse  of  Uie  oploeion,  toe  Just  how  Mr.  Lewis 
eame  to  his  deettL 

Tbo  above  propositions,  in  snbrtance,  om* 
stltnte  the  basis  upon  wUdi  defendant  re- 
lies In  Boi^ort  of  the  cwtentlon  that  the 
oonrt  erred  in  doiying  its  motion  tor  nonsuit 
and  directed  verdict 

[21  In  the  opinion  of  the  court,  under  the 
evidence  in  the  record,  the  fact  that  an  ex- 
plosion actually  occurred  is  an  answer  to 
practically  every  proposition  above  set  forth. 
If  there  bad  been  no  water  and  no  carbide 
in  the  generator  under  {ffeasnre  by  means  of 
a  float  on  top  and  no  gas  leaking  or  hose  dis- 
connected by  which  gas  could  escape  and  no 
contact  between  the  gas  and  a  lighted  torch 
or  other  fire  there  could  have  been  no  ex- 
plosion, and  If  there  had  been  no  explosion 
Robert  Lewis  would  not  have  been  killed  In 
the  manner  shown  by  the  evidence.  Because 
there  was  an  explosion  it  follows  as  a  neces* 
88 ry  coroUary  that  the  acetylene  generator 
was  In  working  order,  with  all  its  parts  in 
place,  generating  gas  at  the  very  moment 
of  the  explosion,  and  the  only  questions  re- 
maining, as  far  as  the  motion  for  a  directed 
Terdlct  Is  concerned,  are :  (1)  Wbethor  or  not 
directing  the  deceased,  Robert  Lewis,  to  work 
In  and  about  the  engine  with  the  generator 
in  that  condition  constitutes  actionable  neg- 
li^DCe,  or,  in  other  words,  was  it  a  safe 
place  in  which  to  w<wk?  ^  was  deceased 
guUty  of  contributory  negligence?  dS)  did  he 
assume  the  risk? 

[3]  These  questtcms  can  be  answered  with- 
out circumlocution  or  extended  .comment 
The  custom  oi  the  machinists  in  performing 
their  work  was  to  use  a  lighted  tordi.  It 
is  stated  in  the  evidaice  that  the  gen^tor 
when  in  operation  sometimes  leaked  gas.  It 
was  also  stated  that  tba  madilnlBt  might  In- 


adverteuUy  disconnect  the  hose  by  which 
gas  would  be  permitted  to  escape.  If  the 
lighted  torch  came  in  contact  with  the  gas 
an  explosion  would  be  ineviteble.  Manifest- 
ly, when  the  generator  was  generating  gas 
the  place  was  unsafe  In  which  to  work  with 
a  lighted  tordt 

[4-1]  >i^as  deceased  guilty  of  contributory 
negligence?  There  being  no  direct  evidence 
bearing  open  the  questioD,  It  Is  presumed 
he  exercised  reasonable  care.  The  burden 
was  upon  the  defendant  to  overcome  this 
presumption.  It  failed  to  discharge  the  bur- 
den. Did  the  deceased  assume  the  risk?  If 
defendant  was  guilty  of  negligence  in  not 
providing  the  deceased  a  safe  place  In  whldi 
to  do  tlie  woA  it  required  him  to  do^  deeeawd 
did  not  assume  the  risk,  unless  the  danger 
was  so  manifest,  open,  and  obvious  that  a 
reasonably  prudent  man  in  the  aerdse  ct 
ordinary  care  would  have  refused  to  do  the 
work.  >ve  find  no  evidence  whatever  tliat 
the  danger  was  opm  or  obvious.  Under  the 
evidence  the  deceased  had  no  reason  to  be- 
lieve defendant  would  direct  htm  to  work 
<m  016  engine  while  the  generator  was  in 
operation.  It  is,  however,  contended  de- 
fendant tliat  U  deceased  Inadvertent^  or 
otherwiae  ffisconnected  the  hose  so  as  to  p&- 
mlt  gas  to  escape  It  would  not  be  liable. 
We  cannot  agree  with  this  contention.  We 
are  of  the  opinion,  under  the  facts  of  this 
case,  that  tjie  Jury  mm  warranted  la  flnd- 
Ing  that  leaving  water  and  earUde  In  ^e 
generator,  wlthont  removing  the  float  was 
the  proximate  cause  ot  tbe  Injury.  If  ttils 
be  true,  no  matter  how  the  gas  came  to  es- 
cape^ tbe  defendant  would  be  Uat^  unless 
the  deceased  purposely  disconnected  the  hos^ 
whidu  tmder  the  evidence^  Is  inomcdvable. 

Defendant  In  support  of  its  motion  for  a 
directed  verdict  calls  onr  attention  to  the 
following  cases,  none  of  wideb  are  in  point 
for  reasons  heretftfore  stated :  Titus  t.  Ball- 
way  Co.,  186  Pa.  616,  aO  Aa  617.  20  Am.  St 
Rep.  M4;  Fritz  v.  Blec.  Light  Ca,  18  Utah. 
498,  06  Pac.  90;  Fatten  v.  Tsxas  &  Pac.  Sy. 
Co.,  17B  U.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed. 
861;  Tremelling  v.  So.  Pac  Co.,  61  Utah, 
189,  170  Pac.  80:  Strother  v.  C.  B.  &  Q.  B. 
B.  Oo.  (Mo.)  188  S.  W.  1102;  Murray  v.  Pitts- 
burg, O.,  O.  ft  8t  Ia  R.  Ca,  268  Pa.  898,  107 
AU.  21. 

The  court  committed  no  error  in  denying 
defmdanf  a  motion  for  a  nonsuit  and  directed 
verdict. 

Defendant  assigns  as  error  the  court's  In* 
Htructlon  No.  8,  which  reads  as  follows; 

"Yon  are  instructed  that  if  you  believe  from 
a  preponderance  of  the  evidence  that  it  waa 
usual  and  customary  in  tbe  shop  in  which  the 
deceased,  Robert  Lewis,  waa  employed,  and  in 
shops  doing  similar  work,  to  remove  the  float 
from  the  acetylene  tank,  and  to  likewise  re- 
move the  carbide  and  water  so  that  gas  would 
not  be  generated  in  the  acetylene  tank  before 
machinists  audi  aa  the  deceased  were  required 
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to  work  in,  aroand,  and  about  the  Bame,  and 
further  believe  from  a  preponderance  of  the 
evidence  that  such  precautions  were  necessar? 
In  the  exerdse  of  ordinary  care,  and  that  a 
reasonaUj  prudent  person  under  like  condi- 
tlona  wotdd  in  the  exercise  of  reasonable  care 
have  azerdsed  raeh  precauUona,  theu  7on  are 
inatructed  that  it  was  the  du^  of  the  railroad 
company  to  use  reasonable  care  to  remove  the 
float  from  the  acetylene  tank  and  to  remove 
the  carbide  and  water  and  take  such  precau- 
tions as  a  reasonably  prudent  person  in  the 
same  line  of  work  would  take  to  prevent  gaa 
from  being  generated  in  said  tank;  and,  if  you 
find  that  the  defendant  failed  to  take  such  pre- 
cautions and  aa  a  result  thereof  an  explosion 
occurred,  and  that  by  reason  of  the  explo- 
sion the  deceased  met  with  his  death,  then  you 
are  instructed  that  the  railroad  oompioy  would 
be  negligent." 

This  instruction  i«  assailed  on  two 
grounds:  (1)  What  was  usually  or  custom- 
arily done  around  other  shops  Is  immaterial; 
(2)  the  trial  court  told  the  Jury,  as  matter  of 
law,  that  certain  facts  constituted  negli- 
gence, and  thereby  Invaded  the  province  of 
the  Jury. 

[7]  It  Is  undoubtedly  true  that  the  defend- 
ant should  not  be  bound  by  the  practice  or 
custom  of  other  shops,  and  If  that  had  been 
the  only  test  submitted  by  the  instniction 
there  might  be  some  ground  for  defendant's 
objection.   Bat  the  Instmction  reads: 

"If  you  beUen  from  a  preponderance  of  the 
evidence  that  it  was  usual  and  customary  in 
1h«  t^p  in  which  the  deeeated,  Robert  Lewit, 
WM  mnployedj  and  in  shops  doing  similar 
work"  etc  (Italics  oura.) 

It  thus  appears  that  the  court  Imposed 
upon  the  Jury  the  duty  of  finding  that  oth- 
er shops,  ma  well  as  that  of  defendant,  adopt- 
ed a  certain  custom  in  doing  th^  work, 
thereby  r»iderlng  the  plaintiff's  chances  to 
obtain  a  favorable  verdict  more  precarious 
than  It  would  have  been  if  the  proof  had  been 
limited  to  the  cogtom  In  defendant's  shop. 
Defendant  certainly  was  not  prejudiced  as 
far  as  that  feature  of  the  instruction  was 
concerned. 

[t]  It  Is  contendea,  however,  that  the  Jury 
were  instructed  that  certain  facts  constituted 
negligence,  and  that  the  court  thereby  in- 
vaded the  province  of  the  Jury.  In  support 
of  this  contention  many  cases  are  cited : 
Smith  V.  Cummings,  89  TJtah,  306,  117  Pac. 
38,  Ann.  Gas.  1913E,  120:  Ryan  v.  U.  P.  R. 
R.  Co.,  46  Utah,  630:  lU-  Cent  R.  Oo.  v. 
<?rfffin,  184  111.  9,  M  N.  B.  337;  Memphis 
St.  Ry.  Co.  V.  Haynes.  112  Tenn.  712,  81  S. 
W,  374;  St.  Louis  &  S.  W.  Ry.  Co.  v.  0111 
(Tex.  Civ.  App.)  66  S.  W.  386;  O.,  B.  &  Q. 
R.  R.  Co.  T.  Krayenbnhl,  66  Neb.  889.  91  N. 
W.  880^  BD  I*  R.  A.  92a 


r  In  Smith  T.  Cummings.  supra,  the  trial 
court  assumed  to  Instruct  the  Jury  that  cer- 
tain facts,  If  established,  constituted  prima 
facie  ownership  In  the  plaintiff.  This  court 
held  that  the  instruction  was  prejudicial  er- 
ror. If  as  matter  of  law  the  facts  stated 
had  constituted  prima  fade  ownmhip  la 
the  plaintiff,  this  ooort  would  not  have  re- 
versed the  Judgment  That,  in  our  oi^nion. 
Is  the  controlling  dlstlnctlfni  between  that 
case  and  the  case  at  bar. 

In  Ryan  t.  Ballroad,  supra,  Uie  trial  court 
assumed  to  Instruct  the  Jury  concerning  the 
wel^t  that  should  be  given  to  certain  tects. 
This  court  reversed  the  Judgment  Ituee 
cases  are  clearly  distinguished  from  tlie  in- 
stant case.  So  are  the  cases  dted  by  de> 
fendant  from  other  Jnrisdietions. 

A  close  analysis  of  the  Instruction  to  wfatdi 
obJectl<Hi  Is  made  discloses  tlw  fact  tliat  only 
such  conduct)  or  omissions  of  deftedant  are 
said  to  constitDte  negligence  as  sboold  be  de- 
clared nes^eait  as  matter  of  law.  Hie  Jury 
were  told  in  substance  that  if  tfacgr  believed 
from  a  proHmderance  of  the  ei4dence 
it  was  the  custcnn  in  defendants  shop,  and 
other  shops  engaged  In  similar  work,  to  ose 
certain  iwecautlons  (specifically  naming 
them),  and  "further  b^eved  from  a  pre- 
ponderance of  the  evidence  that  mch  pre- 
cautioiu  were  neee»»artf  in  the  exercise  of 
ordinaru  care,  and  that  a  reaaonably  prudent 
perton  under  like  oofiditions  would  in  the 
exeroi»e  of  reatonable  oare»  iMve  exerdted 
tuch  precautione"  then  it  was  the  duty  of 
the  defendant  to  adopt  such  precautions, 
and  If  it  did  not  do  so,  and  an  explosion  oc- 
curred resulting  in  death,  the  defendant  cou- 
pany  would  be  negligent  (Italics  ours.) 

It  is  quite  manifest  from  the  analysis  we 
have  made  that  the  court  did  not  fmqvaU- 
fledXy  instruct  the  Jury  that  certain  conduct 
or  omissions  of  defendant  would  constitute 
negligence.  The  furu  were  given  the  riffht  to 
determine  whether  the  preoautiona  referred 
to  were  necestary  in  the  exereiae  of  orMuHv 
core.  If  tbe  Jury  found  Qi^  were  neces- 
sary, then  they  were  Instructed  that  the  fail- 
ure of  the  defmdant  to  adopt  such  precan* 
tlons  would  constitute  n^ligenoe. 
language  In  italics  so  qualifies  the  oitire  in- 
struction 88  to  leave  to  the  Jary  the  deter- 
mhietlon  of  every  fact  and  the  weitfbt  that 
should  be  glva  to  It  In  arrlvlnr  at  tlwir 
verdict. 

We  find  no  error  In  tbe  rectnd.  Tbe  Judg- 
ment of  Ote  trtal  court  is  affirmed,  with 
costs. 

COBI'^UAN,  a  J.,  and  WBBEB,  QIDBON. 
and  FBIOK,  JJ.,  eo-fcnr. 
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tiff,  the  defendant  by  Us  eamud  made  the 

following  statement: 

"Mr.  GEbert:  The  contention  ot  the  defend- 
ant IB  this:  That  these  were  certain  goods, 
amounting  to  $284  and  some  cents,  shij^ed  to 
him  by  the  plaintiff  In  October  and  November; 
that  these  goods  were  paid  for,  each  and 
every  one  that  was  shipped;  that  we  do  not 
owe  them  anything  for  these  goods.  We  do  not 
deny  receiving  these  goods  to  that  amount." 


Oct 


(Snprtint  Oonrt  of  Kew  Mexleo. 
1921.) 

(SvUalvM  hp  the  Court.) 

i:  Pa;ymeiit  «»65(6)— Bvrdeg  of  prteof 
upon  party  Interposing  plea  of  paynent. 
The  plea  of  payment  is  an  affirmative  de- 
fense, and  thd  burden  of  proof  is  upon  the 
party  interposing  this  plea. 

2.  Sales  «=s>357(2)— Judgment  rendered  plain- 
tlfr  where  defendant  acknowledges  receipt  of 
goods,  alleges  paymeat;  but  introduces  no 
proof  thereof. 

Where  in  a  suit  for  a  balance  due  for  goods 
sold  and  delivered,  the  defendant  acknowledges 
the  receipt  of  the  goods  and  their  value  as  al- 
leged, pleads  payment,  but  fails  to  introduce 
evidence  In  support  of  his  plea,  Judgment  for 
the  amount  sned  upon  ii  property  given  for  the 
plaintiff. 

Appeal  from  District  Oourt,  Chaves  Coun- 
ty; Brloe,  Jndge. 

Action  by  the  Tryone  Knitting  Mills 
against  Bam^  Rubin  In  the  Justice  court, 
where  Judgment  was  rendered  against  the 
deftodant,  and  on  appeal  to  the  district 
oourt  and  trial  de  novo  Judgment  was  again 
rendered  for  tlie  plaintiff^  and  the  defend- 
ant appeals.  Affirmed. 

J.  O.  Gilbert,  of  Roswell,  for  app^nt. 
Alexander  J.  Nlsbet,  of  Ixmg  Beadi,  OaL, 
for  vpp^te. 

RAYNOLDS,  J.  Tt^  case  originated  In 
the  Justice  of  the  peace  court,  precinct  No. 
1  of  Chares  county,  N.  M.,  where  Judg- 
ment was  rendered  against  the  appellant 
in  the  earn  of  $160,  balance  due  for  goods 
sold  and  delivered.  Plaintiff  alleged  the  or- 
iginal bill  was  for  $264,  on  which  $114  bad 
been  paid.  An  appeal  was  taben  to  the  dis- 
trict court,  where,  upon  trial  de  novo,  Judg- 
mmt  was  again  rendered  for  the  appellee, 
and  appellant  therefore  appealed  tberefnnn 
to  this  court. 

Appellant  assigns  four  errors  which  may 
be  considered  as  two  [propositions:  mItA, 
that  the  court  below  erred  In  not  sustaining 
his  demurrer  to  the  evidence  at  the  clrae  of 
the  appellant's  case:  and,  seccmd,  that  the 
court  erred  in  refusing  to  make  findings  of 
fact  and  contusions  of  law  as  requested  by 
tbe  appelant,  the  defendant  below. 

No  written  pleadings  were  filed  in  the  Jus- 
tice or  the  district  court,  the  defense  of  the 
defendant  being,  as  stated  on  page  21  of  the 
transcript,  that  the  defendant  did  not  owe 
the  account. 

In  our  opinion  tbla  case  turns  upon  cme 
proi>oaltion.  At  page  39  of  the  transcript 
after  the  dose  of  the  evidence  for  the  plain- 


[1]  The  defendant  Introduced  no  evidence 
to  support  his  plea  of  payment  O^ie  plea 
of  payment  is  an  affirmative  defense  and  tbe 
burden  of  proof  la  upon  the  party  interpos- 
ing this  plea.  21  R.  O.  I*  par.  131,  and  cases 
cited. 

[2]  After  this  admission  was  made  by  the 
defendant,  a  motion  for  Judgment  by  tbe 
plaintiff  for  the  amount  sued  for.  If  made, 
could  have  been  properly  sustained.  The 
court  did  not  therefore  err  In  giving  Judg- 
ment for  the  plaintiff,  when  the  defendant 
refused  to  Introduce  any  evidaice  of  pay- 
ment after  having  admitted  receiving  the 
goods,  and  also  baring  admitted  that  they 
were  of  the  value  alleged  by  the  plaintiff. 

As  this  point  Is  dedsive  of  the  whole  case 
tbe  other  asdgnmentB  of  error  need  not  be 
considered. 

The  JudgmmC  Is  OimtfWo  afflrmed;  and 
It  Is  so  ordered. 

ROBBBTS,  a  J.,  and  PABKIQB,  3^  concur. 


DOUGLAS  FIR  LUMBER  CD.  v.  STAR  LUM^ 

BER  CO.    (No.  2498.) 

(Supreme  Court  of  New  Moleo.  Oct  8,  IQSl. 
.  Beheariug  Denied  Dae.  %  Uffil.) 

(BifUabM  by  the  Court.) 
Fraudulent    oeaveyaaoes    «=»I82(I),  221— 
"Creditor"  Id  Bulk  Sales  Law  Inctudes  one 
with  uaexeouted  Judgment  against  seller,  and 
be  nay  reoover  agalott  purohaser  where  sell- 
er Is  InsolveaL 
The  term  "creditor,"  as  nsed  in  the  Bulk 
Sales  Law  (Laws  1915.  c.  22),  includes  one  who 
has  obtained  a  Judgment  against  the  seller  for 
bis  daim,  although  no  execution  has  been  sued 
out  and  return  made  thereon;  and  such  credi- 
tor may  recover  Judgment  against  the  pur- 
chaser at  the  sale  upon  said  Judgment  against 
the  seller,  where  it  is  alleged  in  the  complaint 
in  the  suit  against  the  purchaser  that  the  seller 
is  insolvent  and  that  the  property  transferred 
has  been  commingled  by  the  purchaser  so  that 
it  cannot  be  identified  and  separated. 

[Ed.  Note.— -For  other  definitions,  see  Words 
and  Phrases,  S4rst  and  Second  Series,  Credi- 
tor.l 

Appeal  fnnn  District  Court,  Union  County ; 

tieb.  Judge. 


>ror  other  cases  sea  same  topic  and  KBT-NUHBSB  In  all  Ker-Nombered  DIswU  and  IndcaM  i 
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AcUon  by  tbe  Douglas  Fir  Lomber  Coat- 
pany  against  tbe  Star  Lomber  Company. 
Judgment  tor  plalnttff,  and  d^Oidant  ap- 
peals. Affirmed. 

F.  8.  Macy,  of  HntcSiinBon,  Ean.,  and 
Tocmibs  &  TaylM,  at  daytan,  for  aro^Uant. 
O.  P.  Baatwwood,  of  Olaytcui,  for  appellee. 

RA.TNOLDS,  J.  On  November  23,  1917, 
tbe  Clayton  CrairtmcUon  Company,  a  part* 
uerabip-  doing  buslnefls  at  Clayton,  N.  M., 
s(dd  to  tlie  Star  Lumber  Cmnpany,  tlie  ap- 
pelant lierAIn,  all  its  merchandise  and  equip- 
mmt  used  in  Itfi  lumber  business  at  Clayton, 
N.  H.  It  is  conceded  that  an  attempt  was 
made  to  meet  the  reqniranents  of  the  Bulk 
Sales  Law  (Laws  1916,  c.  22),  but  tbat  the 
proTisJrais  tbweof  vere  not  compiled  with. 
The  pundiase  price  was  iQ>pnudmately  97,000. 
PBxt  of  this  mon^  was  used  in  paying  s<xnd' 
of  the  creditors  ct  the  Clayton  Constniction 
Company.  Tbe  appellee,  the  Douglas  Fir 
tAimber  Company,  an  Or^on  corporation,  in 
October,  1917.  sold  to  the  Oayton  Construc- 
tion Company  a  carload  of  lumber,  in  pay- 
m^t  of  which,  On  Decmber  31,  1917,  a  note 
tor  ¥1,459.22,  dne  in  60  days,  with  interest 
at  8  per  cent,  and  attorneys'  fees  thereon, 
was  given  by  the  construction  company  to 
tbe  Douglas  Fir  Lumber  Company.  This 
note  not  being  paid  at  maturity,  suit  was 
brought  and  Judgment  recovered  against  the 
Clayton  Construction  Company  for  Slf807.48, 
which  sum  included  interest  and  attorneys' 
fees  provided  in  the  note.  Subsequently  tbe 
appellee,  Douglas  Fir  Lumber  Company,  de- 
manded payment  of  this  judgment  from  tbe 
Star  Lumber  Company,  the  appellant,  and 
upon  refusal  brought  this  suit  against  said 
appellant.  No  execution  was  sued  out 
against  the  Clayton  Construction  Company, 
but  a  transcript  of  the  Judgment  was  filed 
with  the  recorder  of  Union  county.  Upon 
trial  of  the  case  below  by  the  court  without 
a  Jury  Judgment  was  entered  In  favor  of  the 
Douglas  Fir  Lumber  Company  against  the 
Star  Lumber  Company  for  the  amount  of  Its 
prior  Judgment  against  the  Clayton  Construc- 
tion Company,  with  interest,  and  additional 
attom^s*  fees  ct  $250  was  also  allowed  in 
the  present  suit;  tbe  Judgment  amounting 
in  aU  to  $1,889.85.  Tbe  Star  Lomber  Com- 
pany appeals  to  this  court  from  said  last- 
mentioned  Judgment. 

The  appellant  relies  principally  upon  a 
demurrer  filed  by  it  to  the  ^ect  that  the 
court  was  without  Jurisdiction  in  a  case  of 
this  kind;  that  the  complaint  did  not  state 
facts  sufficient  to  constitate  a  cause  of  ac* 
tlcm,  In  that  appellee,  i^aintiff  below,  was 
in  no  position  to  oblAln  Judgment  against 
the  appellant,  not  having  ezbansted  his  rem- 
edy at  law,  nor  having  bad  an  execntltni  re- 
turned uneatislled,  nor  having  obtained  a  Hen 
on  the  property  transferred  to  the  appellant 


The  whole  case  turns  upon  the  oonstroc- 
tlMi  of  the  Bulk  Sales  Law,  mundy,  «luqi*er 
22,  Laws  1915,  which  is  as  f<Aowa: 

"Section  1.  A  sale  of  any  portion  of  a  stock 
of  merchandise,'  otherwise  than  in  the  ordi- 
nary course  of  trade  in  the  regular  and  usual 
prosecution  of  the  seer's  bosbuss,  or  a  sale 
of  an  entire  stodc  of  merehsndise  In  bulk,  shall 
be  void  as  against  tbe  creditors  of  the  seller, 
unless  the  seller  and  the  purchaser  together 
shall,  at  least  five  (5)  days  before  the  sale, 
make  a  full  detailed  inventory,  shoirinc  the 
quantity  end,  so  far  as  possible,  with  tbe  ex- 
ercise of  reasonable  dih'gence,  the  cost  price 
to  the  seller  of  the  various  articles  to  be  in- 
cluded in  the  sale;  and  unless  sudi  parchsser 
shall,  at  least  five  (6)  days  b«Core  the  sale,  in 
good  faith,  make  foil  vtjfOOt  ingoiry  of  the 
seller  as  to  the  names  and  traces  of  residoice, 
or  places  of  business,  of  eadi  and  all  of  the 
creditors  of  the  seller,  and  the  amonnt  owing 
each  creditor,  and  obtain  from  the  seller  a  writ- 
ten answer  to  such  inquiries;  and  unless  such 
purchaser  sball  retain  such  Inventory  and  writ- 
ten answer  to  bis  Inqniries  for  at  least  six 
months  after  such  sale;  and  unless  the  purchax- 
er  shall,  at  least  ten  (10)  days  before  the  sale, 
in  good  faith,  notify  or  cause  to  be  notified,  per- 
sonally or  by  registered  mail,  eadi  itt  the  sell- 
er's creditors  of  whom  the  parduuKr  has  knowl- 
edge, or  can  with  the  exercise  of  reasonable 
diligence  acqoire  knowledge,  of  said  proposed 
sale,  and  of  tbe  said  cost  price  of  tite  merchan- 
dise to  be  sold,  and  of  the  price  proposed  to  be 
paid  therefor  by  the  purchaser." 

The  legislation  represented  by  the  above 
act  Is  of  recuit  origin,  but  is  in  force  in  many 
states  of  the  United  States.  The  provisions 
of  tbe  law  are  similar  In  most  Instances,  and 
it  seems  to  be  conceded  that  all  have  for 
tbelr  object  the  prevottlon  of  the  sale  of 
goods  in  bulk  until  the  creditors  of  the  seller 
have  been  paid  In  fulL  The  history  of  the 
law,  its  object,  the  purpose  of  Its  adoption, 
and  construction  thereof  in  many  states  are 
found  in  notes  to  Bverett  Produce  Co.  v. 
Smitb,  2  L.  R  A.  (N.  S.)  331,  and  UcQreoi- 
ery  v.  Murphy,  76  N.  H.  338,  82  AtL  720,  39 
L.  B.  A.  (N.  S.)  374.  It  wiU  be  noticed  by 
tbe  terms  of  the  statute  that  when  its  pro- 
visions are  not  complied  with  the  sale  made 
thereunder  Is  void.  Cases  conetmlng  sim- 
ilar laws  in  other  states  are  numerous,  bat 
the  construction  glvai  to  the  law  Is  not  uni- 
form. Many  states  have  iffovialoDS  of  law 
in  regard  to  fraudulent  ccmveyan^  whi4^ 
are  ai^Iled  to  and  construed  with  tbe  Bulk 
Sales  Law,  and  a  ■  unlf rarm  or  harmonloits 
systen  is  thus  brought  about  In  this  states 
however,  we  have  no  stotubtty  enactnm&to 
in  regard  to  finudulut  conveyanoea  azesgc 
as  to  assignments  (chaptn  T,  Code  lfl!lfi)« 
wfaldi  have  no  appUcattoh  In  this  caas. 

The  law  which  we  are  considering  makes 
no  provislais  as  to  the  righto  of  eredltors 
when  the  trams  of  tile  statute  are  not  eom-. 
piled  with.  In  many  states  a  diattiKtloa  is 
made  between  certoln  classes  of  credlton. 
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•  as,  for  inBtance,  a  lien  or  judgment  creditor 
b^ng  given  a  right  of  action  in  cases  where 
he  taa3  made  himself  a  lien  or  Judgm^t  cred- 
itor, and  denied  that  right  when  he  la  not  In 
Buch  ifoeltion.  See  Kohn  t.  Fishbach,  36 
Wash.  68,  76  Pae.  199,  104  Am.  St.  Bep^  941; 
Rothchild  Bros.  t.  Trewella,  36  Wash.  679. 
79  Pac.  480,  68  Lu  R.  A.  281.  104  Am.  St.  Rep. 
973.  Other  stat^  give  the  creditor  a  right  to 
.  me  the  purcliaser  at  such  a  sale  and  obtain 
a  personal  judgment  against  him.  although 
no  lien  has  been  obtained,  nor  garnishment 
process  sued  out.  Daly  v.  Sumpter  Drug  Co^ 
m  Tenu.  412, 166  S.  W.  167.  Ann.  Caa.  1914B, 
1101.  Vrom  the  language  of  the  act  and  the 
apparent  purpose  thereof,  we  assume  ttiat 
the  goTemlng  prlnc^de  In  iag*«i*H«*  of  this 
kind  Is  that— 

"CoBPti  look  with  favor  upon  tibe  rights  of 
ereditors,  and  will  afford  them  erery  remedy  and 
facility  to  detect  and  defeat  sny  effort  to  de- 
frand  ^em  of  tiieir  jost  rights,  and  courts  of 
law  and  courts  of  equity  generally  have  concur- 
rent jurisdiction  in  the  matter  of  affording  re- 
lief against  f  randulent  ctmreyances  of  debtors." 
20  0ye.  666. 

As  no  distinction  Is  made  as  to  ereditors 
and  no  remedy  Is  givm  to  tbem  in  attempt- 
ing to  collect  tbelr  dalms,  many  Interesting 
questions  arise  which  are  not  necessary  tor 
the  detenninatl<m  of  this  case  but  which  we 
note  In  passing.  It  is  not  aivarent  whether 
the  law  favors  the  dlUgent  creditor  who 
seAs  to  collect  his  claim  from  the  purchase, 
or  whether  the  purdiaser  holds  the  prop- 
erty transferred  as  a  trustee  fin  aU  the 
creditors  of  the  seller.  To  h(Ad  the  pur- 
chaser as  a  trustee  for  the  amount  and 
value  of  the  property  transferred  to  him  for 
the  claims  of  the  creators  of  the  seller  is 
probably  the  most  equitable  method  In  such 
a  case.  Sndi  a  holding  would  be  in  con- 
formity with  the  theory  of  the  sssignment 
and  baiJEna^  laws.  But  the  Legislature 
has  attadied  no  conditiona  precedent  to  the 
creditor's  reoovery,  not  has  it  determined  the 
liability  of  the  purchaser  under  sudi  a  sale. 
The  word  "creditors,"  as  used  In  the  statute, 
in  Its  broadest  sense  would  include  all  cred- 
itors of  the  seller  from  whom  assets  bad 
been  removed  out  of  which  they  could  collect 
their  claims.  It  would  Include  even  mort- 
gagees with  deficiency  Judgmaits  of  this 
class.  It  would  also  include  claims  which 
might  be  contingent,  and  give  the  right  of 
action  to  all  who  had  claims  at  the  time 
when  by  the  transfer  or  sale  the  assets  of  the 
seller  were  decreased  to  such  an  extent  that 
their  accounts  or  claims  could  not  be  paid 
in  full.  It  would,  of  course,  Include  all  cred- 
itors, whether  or  not  they  had  by  process  of 
law  attached  or  garnished  the  seller  or  his 
purchaser  €Uid  segregated  by  process  certain 
assets  of  the  seller,  out  of  which  they  sought 
to  have  their  <daims  satisfled.  By  a  broad 
oonatructlaB  ot  the  law,  the  transfer  frm 


the  seller  to  the  buyer  might  render  the  lat- 
ter liable,  not  only  for  the  value  of  the  assets 
transferred  to  him,  but  for  all  the  seller's 
debts,  although  largely  in  excess  of  the  prop- 
erty transferred. 

We  thus  see  that  by  the  unlimited  terms 
of  the  statute  It  would  apparently  cover 
many  cases  not  intended  by  its  makers,  and 
we  must  seek  a  reasonable  constructi<m  of  It 
in  the  case  before  us,  • 

Where  the  statute  has  not  been  complied 
with,  as  has  been  held  by  many  courts,  the 
sale  is  voidable  only  at  the  instance  of  any 
creditor.  As  betwew  the  parties  the  sale  is 
valid.  The  sale  thus  being  voidable,  it  would 
seemingly  follow  that  the  procedure  is  gov- 
erned 1^  that  applicable  to  any  ordinary 
transaction  voidable  because  of  fraud.  Here 
we  have  a  transfer  of  personal  propaty  sub- 
ject to  execution  If  it  had  remained  in  the 
hands  of  the  debtor  and  vendor.  It  is  trans- 
ferred to  the  vendee  in  fraud  of  the  rights 
of  credltws  of  the  vendor.  The  creditor  in 
this  Instance  is  seeking  to  subject  the  prop- 
erty to  execution,  and  such  would  be  bis 
rfflnedy  if  the  property  were  stlU  In  the 
hands  of  the  vendee. 

The  complaint  in  this  case  shows  that 
property  of  the  d^tor  of  much  greater  value 
than  the  Indebtedness  owing  the  appellee 
was  transferred  to  the  appellant  In  violation 
of  the  bulk  sales  statutes  and  in  fraad  of  the 
rights  of  the  appellee ;  that  the  original  debt- 
or was  insolvent;  that  a  judgment  had  been 
obtained  against  him ;  that  the  original  debt- 
or had  no  property  in  the  state  subject  to 
execution;  that  the  appellant  had  commingled 
the  property  with  other  like  property  owned 
by  the  appellant ;  and  that  it  was  impossible 
to  segregate  the  property  upon  which  ap- 
pellee had  a  ri^t  to  have  execution  levied. 

Because  of  these  facts  iQ>pellee  asked  that 
the  sale  be  avoided*and  that  it  have  personal 
judgment  against  the  aK»eUee  for  the  amount 
of  its  ctaim  against  the  original  d^tor.  It 
is  argued  that  the  demurrer  should  have 
been  sustained  because  the  oomplaint  failed 
to  show  the  isa nance  of  execution  against  the 
original  debtor  and  its  return  nulla  bona. 
There  is  authority  to  sustain  the  proposition, 
but  before  eiiultable  relief  wiU  be  afforded 
1^  the  courts  in  case  ot  a  franduleut  transfer 
of  property  by  the  debtor,  it  Is  essential  for 
the  oomplaint  to  show  that  he  has  exhausted 
his  remedies  at  law;  and  this  fact  can  be 
established  only  by  the  securing  of  a  judg- 
ment, the  issuance  of  an  execution,  and  its 
return  nulla  bona.  The  issuance  of  the  exe- 
cution and  ite  return  nulla  bona  are,  how- 
ever, only  evidence  of  the  fact  that  the  .com- 
plaint has  no  adequate  remedy  at  law ;  and 
this  fact  can  be  established  by  other  evidence 
as  completely  and  con(dusively  as  by  the 
issuance  of  the  execution  and  the  return 
tli^'eon.  A  case  fully  discusslag  the  pr(^K>si- 
tl<Hi  Is  that  ot  Williams  t.  Adlw  tioldman 
Comml8sl<m  Ga,  decided  by  the  Circuit 
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Court  of  AppealB  (iOighth  Circuit)  and  re- 
iwrted  In  227  Fed.  374, 142  C.  O.  A.  70.  It  Is 
there  held,  and  ample  authority  la  cited  in 
Hupport  of  the  holding,  that  nonresldence  of 
tUe  debtor  and  his  Insolvency  have  each  been 
held  sufflcimt  to  dispense  with  prior  Judg- 
ment and  execution  at  law;  the  first  because 
of  the  great  Impracticability,  if  not  impos- 
alblUty,  of  proceeding  against  the  debtor  in 
that  way,  and  the  secbad  because  it  stands 
for  what  the  judgment  and  execution  would 
concluBtvely  prove,  and  that  Insolvency  may 
be  shown  otherwise  than  by  Judgment  at 
law  and  execution  returned  nulla  bona.  See, 
also,  Case  v.  Beauregard,  101  U.  S.  688,  25 
L.  Ed.  1004.  See,  also,  case  note  to  the  case 
of  Ziska  v.  Ztska,  23  L.  B.  A.  (N.  S.)  85,  88. 

We  have,  thai,  a  comidalut  which,  by 
proper  all^atlons,  shows  the  utter  futility 
of  Issuing  an  execution  against  the  property 
of  the  debtor,  and  that  all  the  property  of 
the  d^tor  originally  subject  to  execution 
has  been  transferred  In  violatiou  of  law  to 
the  def^dant  in  the  case,  against  whom 
judgment  Is  sought 

The  more  troublesome  question  is  as  to 
the  right  of  the  appellee  to  a  personal  Judg- 
ment  against  the  appellant  for  the  amount 
of  Its  claim  of  Judgment  against  the  original 
d^tw.  Undoubtedly  the  property  only 
should  be  proceeded  against  if  availaUe.  In 
other  words,  if  the  frauduloit  vendee  had  in 
hta  possession  the  original  property  trans- 
ferred to  him  by  the  debtor  In  violation  of 
the  statute,  the  court  could  avoid  the  sale 
and  p»mit  the  creditor,  tx  creditors,  to  levy 
execution  upon  and  sell  the  property.  But 
here  the  showing  is  that  the  v«idee  has  either 
disposed  of  tlie  propttty  or  has  commingled 
it  with  other  like  pnqperty,  and  has  thus 
placed  It  beyond  the  reach  of  an  execution. 
niuB  by  the  wrong  of  the  vendee  the  credi- 
ts is  deprived  of  his  itght  to  reach  the 
pit^rty  of  the  original  debtor.  Under  these 
circumstances  we  see  no  reason  why  the 
transferee  should  not  be  UaUe  to  the  cred- 
itors of  the  Toidor  to  the  extoit  of  the  value 
of  goods  taken  by  him  and  converted  in 
fraud  of  Uieir  ri^ts.  There  is  wnpla  au- 
thority to  support  such  right  Daly  v.  Sump- 
ter  Drug  Co.,  127  Tom.  412,  16S  3.  W.  167. 
Ann.  Gas.  1914B.  1101;  Petaa  Branch  Int 
Shoe  Go.  T.  Gunn,  121  Miss.  679,  83  So.  742; 
ICarlow  T.  Binger,  79  W.  Va.  568,  91  S.  iiL 
386.  L.  B.  A.  1917D,  619;  Armfield  t.  Salee- 
by.  ITS  N.  a  298.  100  S.  B.  611. 

Confining  oaradves  to  the  cas^  we  have 
a  creditor  whose  diaim  against  the  seller  la 
represCTted  by  a  promissory  note  upm  whidi 
he  has  obtained  Judgment  The  porchaser 
has  not  complied  with  the  Bulk  Sales  X<aw, 
and.  the  sale  btfng  void,  no  property  pasaes 
to  htm,  If  he  has  dlq>osed  of  the  property 
w  minted  It  with  his  own  so  that  It  cannot 
be  distinguished,  he  is  In  possession  of  money 
or  propnty  whicta  the  creditor  is  entitled  to 


have  applied  to  the  payment  of  this  claim. 

Hie  principle  point  upon  which  the  appel- 
lant relies,  raised  by  the  demurrer  In  tlie  low- 
er court  and  the  assignment  of  error,  is  that 
the  court  had  no  jurisdiction,  becaAe  the 
complaint  showed  on  Its  face  that  the  plaintitT 
creditor  la  not  in  this  case  one  who  is  in  a 
position  to  bring  the  action  against  the  pur- 
chaser. As  we  have  stated,  the  law  does 
Dot  limit  creditors  to  any  we  class  or  kind. 
We  conclude,  therefore,  that  a  oedltor  who 
has  obtained  judgm^t  against  the  seller, 
and  who,  In  his  complaint  In  a  suit  against 
the  pnrcliaser  upon  such  Judgment,  alleges 
that  the  seller  is  insolvoit  and  that  the 
goods  transferred  have  been  so  commingled 
by  the  purchaser  that  tbey  cannot  be  Ideoti- 
led  or  separated,  may  recover  judgment 
ftgainst  the  purchaser,  although  execution  on 
his  first  Judgment  has  not  been  Issued  and 
return  made  thereon.  Under  such  a  state 
of  irieadtngs  the  instdvency  of  the  adler  and 
Qie  commingling  of  goods  by  the  purchaser 
dispense  with  the  necessity  of  issuing  the 
execution  and  levy  thereunder.  Tte  extent 
of  the  creditor's  recovery,  the  time  at  which 
his  right  accrues  to  him,  and  many  similar 
questions  suggest  tbonaelves  to  us,  but  as 
no  proper  exc^ticHi  was  taken  to  these 
points,  and  the  findings  thereon  in  the  lower 
court  are  not  properly  allied  as  error  here, 
they  are  not  before  us  for  consideration  in 
this  case. 

For  the  reasons  iUx>ve  stated*  the  Judg- 
mmt  la  affirmed ;  and  it  is  ao  ordered. 

BOBBRTS.  a  X.  and  PABKKB,  J.,  eon- 
cur. 


C08HUN  V.  HURLBURT.  ShorW.  «t  «L 

(Supreme  Court  of  Oregon.   Nov.  22,  1821.> 

1.  CMstttatteaai  law  «»IM— TaxaMM  T-iQOB 
-HMdv  of  tax  oartHMto  had  vMtad  rl|M 
to  15  M**  Mat.  latoreet  oa  taxes  aabaaiiaatly 

Although  holder  of  delinquent  tax  certificate 
issued  in  1916  had  a  vested  ri^t  to  receive  15 
per  cent  interest  upon  the  amoant  specified  in 
the  certificate  by  reason  of  Ii.  O.  Ll  {  3693  and 
sobseqaent  sections,  as  amended  by  Laws  1913. 
p.  33&,  he  had  no  vested  right  to  receive  15  per 
cent  interest  on  taxes  paid  by  him  in  s^iae- 
qncnt  years;  there  being  no  obtigition  oa  his 
part  to  pay  tiieni. 

2.  CoBstitstloaal  law  «=>I04— Ne  tcM  ri|M 
la  literest  ea  riallaqieat  taxes. 

A  so-called  rate  of  interest  on  delinquent  tax- 
es of  16  per  cent  per  annom  is  in  fact  a  pen- 
alty, in  which  there  can  be  no  vested  right 

3.  Taxatioa  ^696— Holder  of  tax  earttteat* 
■at  aatltlad  to  IS  per  oaat  latwwt  M  aaks*- 
qaea^  ftU  taxe*. 

Laws  1917.  p.  434^  f  7,  amending  UO.I*.% 
8683,  as  amended  by  Laws  1913.  p.  338»  and  re- 
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dudng  from  15  per  cent,  to  12  per  cent  inter- 
est to  be  paid  on  delinquent  taxes,  does  not  ex- 
clude from  its  operation  subsequent  taxes  paid 
by  the  holder  of  a  delinquent  tax  certificate  is- 
sued prior  to  its  passage. 

In  Banc. 

Appeal  from  Olrcuit  Court,  Mnltnomali 
County;  Jobn  McCoort,  Judge. 

Action  by  R.  H.  Coshnn  against  T.  M.  Hurl- 
bart,  as  Sheriff  of  Mnltnomali  County,  and 
anottaw.  Judgment  tor  defendants,  and 
plaintiff  appeals.  Afflrmed. 

This  is  an  action  for  damages  against  T. 
M.  Burlburt,  sheriff  of  Multnomah  county, 
and  the  surety  on  his  official  bond,  and  arises 
out  of  the  following  facts:  The  plaintiff  is 
the  purchaser  and  holder  of  a  delinquent 
tax  certificate  issued  to  him  by  the  sheriff  of 
Multnomah  county  on  April  6,  1917,  based 
upon  taxes  for  the  year  1915,  together  with 
interest  and  penalties  assessed  and  levied 
against  certain  real  property  belonging  to 
Engenle  V.  Richet  By  the  terms  of  the  de- 
linquency certificate  the  same  bore  interest 
at  the  rate  of  IS  per  cent  per  annum  from 
date  of  issuanee.  Subseqaently  the  plaintiff 
paid  the  taxes  for  the  years  1916  and  1917, 
wliich  were  assessed  and  levied  against  the 
property  described  in  the  certificate.  There- 
after, on  December  10,  1918,  I.  N.  Flelst^ner 
as  executor  duly  made  application  to  redeem 
said  property  from  the  lien  of  plaintiff 
virtue  of  said  certificate  and  taxes,  penalties, 
and  interest  paid  by  him  as  aforesaid;  and 
the  sheriff  permitted  Eleischner  to  redeem 
the  property  in  qnesUoo,  upon  payment  of  the 
amount  of  the  delinquent  tax  certificate  with 
15  per  cent,  interest  per  annum  thereon,  to- 
gether with  the  payment  of  amounts  of  the 
taxes,  penalties,  and  interest  paid  by  plain- 
tiff subsequent  to  the  issuance  of  said  delin- 
quent tax  certificate,  with  Interest  on  the 
several  amounts  at  the  rate  of  12  per  cent 
per  annum  from  the  dates  of  payment  of  the 
several  sums.  The  plaintiff  declined  to  sur- 
render bis  delinqaent  tax  certificate  to  the 
therUt  unless  the  latter  would  pay  to  him 
15  per  cent.  Instead  of  12  per  cent,  upon  the 
several  sums  of  money  paid  as  taxes,  inter- 
est, and  penalties  in  discharge  of  taxes  as> 
sessed  and  levied  against  the  property  after 
the  issuance  of  the  delinquent  tax  certificate 
held  by  him,  and  he  brings  this  action  to 
compel  the  sheriff  to  make  payment  to  him 
upon  the  basis  claimed. 

Section  3693,  L.  O.  h.,  and  subsequent  sec- 
tions as  amended  by  an  act  of  the  Legisla- 
tive Assembly  of  1913  ^chapter  184,  Ijaws 
1913)  provide  that  delinquent  tax  certificates 
shall  bear  interest  at  the  rate  of  15  per  cent 
per  annum,  unless  a  different  rate  of  inter- 
est l8  bid  by  the  purchaser.  The  statute  re- 
quires that  upon  redemption  of  tbe  property 
on  wtaidi  the  oertiflcate  la  issued  the  perscm 
deriring  to  redeem  shall  not  only  pay  the 


amount  of  the  certificate,  with  IB  per  cent, 
interest,  hot  shall  also  pay  all  taxes,  penal- 
ties, and  Interest  that  the  holder  of  the  cer^ 
tlflcate  has  paid,  with  16  per  cent.  Interest 
per  annum  from  the  date  of  the  several  pay- 
mCTits.  The  Legislative  Assembly  of  1917 
amended  the  stetutes  mentioned  so  as  to  pro- 
vide Interest  at  the  rate  of  12  per  cent. 

The  plaintiff  cont^ds  that  the  stetute  of 
1917  with  a  new  rate  of  interest  provided 
thwein  does  not  apply  to  dellnqurat  tax  cer- 
tificates issued  prior  to  the  time  the  amend- 
ment went  Into  effect,  and  that  it  likewise 
does  not  apply  to  texes,  penalties,  and  inter- 
est paid  by  a  holder  of  snch  certificates  sub- 
sequent to  the  passage  of  the  act  of  1917. 
This  claim  Is  based  on  two  grounds:  First, 
tiiat  to  give  the  statute  effect  to  change  the 
rate  of  interest,  even  on  the  sums  paid  as 
taxes,  penalties,  and  Interest  accruing  aft^ 
the  passage  of  the  act  would  violate  the  ob- 
ligation of  the  contract  evidenced  by  the  de- 
linquent tax  certiflcato  held  by  ^alnUff;  and, 
second,  that  the  statute  by  Its  own  terms 
exdudefl  snch  certificates  and  taxes  paid  by 
the  holder  thereof  from  its  (deration.  This 
latter  claim  is  founded  upon  secttral  7  of  the 
act,  wbi<£h  reads  as  follows : 

"Nothing  contained  herein  shall  affect  tbe  rate 
of  interest  on  or  applicable  to  certificates  of  tax 
delinquency  issued  prior  to  the  talcing  etfeet  of 
this  act"  Laws  mr,  e.  227.  page  431 

The  fticta  wwe  not  controverted,  and  a  mo- 
tion by  defendants  f<nr  judgment  on  the 
pleadings  was  snstalned,  whereupon  the 
plaintiff  appealed. 

W.  L.  Brewster,  of  Portland  (OhrIss  A. 
Bell,  of  Portland,  on  the  brief),  for  aM)ellant 

William  H.  Hallam,  of  Portland  (Waltei- 
H.  Cvans,  Dist.  Atfy.,  of  Portland,  on  the 
brief),  for  respondents. 

McBRlDB,  J.  (after  steting  the  facte  as 
above).  [1]  l^e  certificate  itself  Is  by  anal- 
ogy at  least  in  the  nature  of  a  contract  be- 
tween the  cotmty  and  the  purchaser;  hence 
it  is  but  reasonable  to  hold  that  such  con- 
tract cannot  be  impaired  by  subsequent  leg- 
islation so  as  to  deprive  the  plaintiff  of  15 
per  cent  upon  the  amount  specified  in  the 
certificate.  As  to  other  taxes  paid  by  him, 
such  payments  were  purely  voluntery,  and 
were  not  necessary  to  maintain  the  Integrity 
ot  the  certificate  Issued  to  him.  To  consti- 
tute a  vested  rigjit  in  plaintiff  to  receive  15 
per  cent  <m  the  amount  paid  on  future  ta^, 
there  must  have  be&i  a  corresponding  obli- 
gatlm  im  bis  part  to  pay  them,  which  is  not 
the  case  here.  "A  vested  right  must  be  some* 
thing  more  tiian  a  mere  expectation  based 
upcm  the  anticipated  continuance  of  existing 
laws;  tt  must  have,  become  M  tlfle  legal  <v 
equitable  to  tiie  present  or  fatnxe  enj<^eDt 
ta  property."  Black  Const  Law,  4S0;  Suth- 
erland, Stat  Const  1 194;  Steers  v.  Einsey, 
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68  Ark.  360,  58  S.  W.  1050;  Brooklyn  Union 
Gas  Co.  T.  City  ot  New  York,  116  App.  Div. 
60.  100  N.  T.  Snpp.  570. 

[J]  The  po^alled  interest  r-te  on  delln- 
qnent  taxes  Is  In  fact  a  penalty.  Colby  v. 
Medford.  85  Or.  485,  627,  528,  167  Pae.  487. 
There  <»n  be  no  Tested  right  In  a  penalty. 
AnderaoD  t.  Byrnes,  122  CaL  272,  64  Pac. 
821;  Parmdee  T.  Lawrence,  48  HI.  331;  Bay 
City  R.  Oa  T.  Avstln,  21  Mich.  390. 

[S]  It  Is  further  migied  by  the  plaintiff  that 
secthm  7  of  the  act  of  1917  (dUipter  SS7, 
Laws  1917),  gnoted  above,  exdndes  from  its 
operation  taxes  paid  by  the  holder  of  a  de- 
linquent tax  certificate.  We  are  nnable  to 
see  that  the  rate  of  .Interest  on  taxes  paid 
after  the  certificate  has  Issued  Is  "appllca- 
Ue"  to  such  certificate.  Had  the  leglslatlre 
intent  been  to  continue  ttie  rate  of  15  per 
cent  irith  retomce  to  such  taxes,  It  would 
have  been  easy  to  have  said  so  In  unambig- 
uous lanffUBge.  The  Legislature  evidently 
coDEddered  the  exaction  ot  15  per  cent,  harsh 
and  t^resslve;  and,  as  It  has  tbt  auQioHty, 
as  we  bare  shown,  to  remedy  this  Injustice, 
It  Is  reasonable  to  suppose.  In  the  absence  of 
express  language  or  necessary  Implication  to 
the  contrary,  that  It  Intended  to  proceed  to 
the  fall  extent  of  aueb  authority. 

As  a  rule,  there  are  only  two  cdasses  of 
people  who  allow  tbelr  taxes  to  become  delin- 
quent; Uiose  who  are  I^orant  that  ttie  taxes 
are  due,  and  tjioae  who  are  pecuniarily  un- 
able to  pay.  And  while  some  poialty  Is  ab- 
solntdy  necessary  to  prevait  undue  delay 
in  payment,  we  should  not  give  a  forced  con- 
struction to  the  statute  in  order  to  increase 
the  burden  upon  those  who  are  least  able  to 
bear  It  A  penalty  of  12  per  cent,  double 
the  legal  rate  of  interest  is  sufficiently  bur- 
densome to  induce  all  who  are  able  to  do  so 
to  pay  promptly,  and  such  considerations  we 
think  were  in  the  contemplation  of  the  Leg- 
islature when  the  act  of  1917  was  passed. 

The  Jodgmeat  of  the  circuit  court  Is  af- 
firmed. 

HcCOURT,  J.,  took  no  part  In  the  hearing 
«  dedsiw  of  this  case. 


HEISLEY  et  ax.  v.  EASTMAN  et  al. 

(Supreme  Court  of  Oregon.    Nov.  22,  1921J 

I.  Waters  asd  water  ooartse  ^157— Purchas- 
er with  iMttee  caniot  revoks  lloaass  If  von- 
der  eouli  aot. 

Where  a  grantee  had  notice  of  oral  permls- 
■I<m  by  the  grantor  to  a  Udrd  person  to  ley  a 
drain  across  the  property,  the  grantee  could 
net  revoke  su<A  permission  if.  In  the  same 
dxenmatanees,  the  grantor  eoold  not 


2.  Waters  and  water  ossrses  «=>l58>/2 (I )—!.■-' 
oense  to  lay  drain  held  subjeot  to  oondltlsa. 

Bvidecce  held  to  show  that  an  oral  license 
from  an  owner  of  lend  to  lay  a  drain  across  the 
land  was  on  condition  that  the  drain  should  be 
so  maintained  as  not  to  interfere  with  any 
use  which  the  owner  or  hii  ■■T<g"T  mf^U  make 
of  the  land. 

3.  Waters  and  water  oosrses  «=>I58(/3(I>» 
Evfdenoe  held  not  ts  shew  vtolatiM  ef  ooedl- 
tlon  of  lleense. 

Evidence  held  not  to  show  that  plafaitiffe. 
who  had  a  license  from  defendant's  grantor  to 
maintain  e  drain  on  condition  that  it  should  be 
BO  meinteined  as  not  to  interfere  with  tbe 
nse  of  the  property,  refused  to  lower  the  drain, 
but  to  show  that  tb^  were  wiUisg  to  lower 
the  drain  and  so  maintain  it  as  not  to  Interfere 
with  defendant's  foundry. 

4.  Waters  and  water  oesrses  «s>l5S{<^(f)— 
Owner  held  liable  for  riamafss  frsa  pIsMlni 

dnda. 

Where  plaintiffs,  having  a  license  to  main- 
tain a  drain  across  defendant's  property,  did 
not  violate  the  condition  of  the  license,  bnt 
plaintiffs  removed  part  of  tile  and  plugged 
up  the  drain,  caaaing  water  to  back  taito  idain- 
tiffa*  basement  they  were  liaUs  for  die  dam^es 
thereby  caased  unless  the  license  was  revocaUe. 

5.  Waters  and  water  oonrsss  «s»l87— Revees- 
Me  lloenae  may  be  revokatf  setwltlisludhifl 
llcesses's  sxpeadttsras. 

If  permission  from  a  landowner  to  iw<«f  *" 
a  drain  across  the  land  amounted  only  to  a 
revocaUe  license,  a  subsequent  owner  of  the 
land  bad  the  right  to  revoke  the  lieenae,  thoogh 
the  licensees  had  not  violated  ita  conditiona, 
and  though  they  had  acted  on  the  license  and 
expended  a  large  sum  of  money  for  improre- 
ments,  the  valae  of  which  would  be  materially 
lessened  if  the  right  of  drainage  wes  terminated. 

6.  Waters  and  water  courses  «=3l57— Irrevo- 
oable  license  not  subject  to  terrolnatloa. 

If  a  license  to  moiutaia  a  drain  across  land 
was  an  irrevocable  license,  the  right  could  not 
be  terminated  without  the  Ueense^s'  consent 
so  long  aa  they  exerdscd  their  right  of  drain- 
age In  conform!^  with  the  permlsidott  granted 
them. 

7.  LIoSBSss  e=358(i)— Passive  aoqalesoasoe  In 
Improvemsnta  does  not  oreate  Irraveoable  li- 
cense. 

Passive  acquiescence  In  the  expendltnre  <^ 
large  sums  of  money  and  the  making  of  valua- 
ble improvements  is  not  enou^  to  create  an 
irrevocable  Ucenae. 

8.  Waters  and  water  oourass  1 57— Express 
grataltens  psrmisslos  ssffloleHt  to  orsato  Ir- 
revooaMe  lioease. 

An  express  gratoitoas  oral  permission  to 
maintain  a  drain  across  land  is  sufficient  to 
create  an  Irrevocable  license  by  way  of  equita- 
ble estoppel,  when  acted  upon  by  the  making  of 
valuable  improvements  whidi  would  be  lost 
or  materially  impaired  by  the  termination  of  the 
license,  though  unaccompanied  by  the  ac- 
crual of  any  benefit  to  the  licensor  or  partks- 
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padon  lif  Ub  Ib  Aa  auUng  of  the  iaqwoTe- 
mcnta. 

9.  Waters  and  water  eoenes  «=9tSSV<t(?)— 
Cemplaiiit  held  to  sepport  daenM  m  theory 
•f  Irreveetble  IhMeee  by  way  of  eetoppel. 

In  a  suit  to  eojohi  interference  with  a  drain 
laid  Bcroaa  defendant's  land,  a  complaint,  al- 
leging that  defendant's  grantor  gave  plaintiffs 
a  perpetual  right  of  way,  and  t^t  in  accord- 
ance with  the  agreement  they  laid  the  drain. 
held  Bu£Bcient  to  support  a  decree  on  the  theory 
of  an  irrerocable  license  amouDting  to  an  ease- 
ment by  way  of  equitable  estoppel. 

10.  Water*  and  water  oraraes  ^157— Uean- 
see  held  besnd  te  lower  draJi,  but  eatJtled  to 
eater  on  property  tor  that  purpose. 

Where  a  license  to  maintain  a  drain  across 
another's  land  was  on  condition  that  the  drain 
should  be  so  tQaintalned  as  not  to  interfere 
with  any  use  of  the  land,  the  licensees  were 
bound  to  lower  the  drain  to,  avoid  interference 
with  the  »•  of  a  foundry  6h  lite  land  sabject 
to  th%  Beeue,  or  elM  forftft  their  right  to 
wmhitaiii  the  drain,  hnt  ia  order  to  lower  it 
were  entitled  to  enter  upon  the<  propertr.  ■ 

DepaztuMit  1. 

Appeal  from  Olrcult  Comt,  Marion  Oouo' 

ty;  George  O.  Bingham,  Judgo. 

Suit  by  O,  V.  Helaley  and  wife  against  Ii. 
O.  Bastman  and  others.  From  a  decree  for 
[daintlffs,  defendants  appeal.  Affirmed  and 
remanded  for  directions  by  lower  court 

This  Bait  waa  brooght  by  O.  F.  Helsley 
and  hlB  wlf^  B.  Ktta  Helaleyt  agaiuBt  U  0. 
Eastman,  O.  J.  Johnarai,  and  the  lattw'a  wife-, 
Bdna  L.  Johnson,  for  demises,  and  to  enjoin 
the  d^endanta  from  Interfering  wltii  a  drain 
laid  acroaa  land  now  ofwned  by  Bastman  and 
now  occupied  1^  the  Johnsons  as  toiants. 
A  trial  resulted  in  a  decree  mjolnlng  ttie 
defendants  from  lnt»ferliv  with  the  drain, 
awardii^  the  plalntlfla  $190  as  damages  on 
aoemmt  of  past  interference  with  tte  drain, 
and  permitting  tbo  plalntlfb  to  »iter  upon 
tjbe  land  owned  1^  Bastman  in  order  to  re- 
pair the  drain  and  to  lower  It  U  necessary 
"to  make  it  of  its  former  efficiency,  not  ex- 
ceeding two  feet  below  tlM  basemeat  floor.'* 
.  The  plalntUEa  own  and  maintain  a  hospital 
in  Silverton.  Fisk  street,  which  extends 
nwth  and  soath,  is  adjacent  to  and  east  ot 
the  hospital.  East  of  Flsk  street  Is  lot  12, 
and  adjidttlng  lot  13  tm  the  east  is  Silver 
cre^.  There  is  a  tUe  drain  embedded  in  the 
ground  and  ^tending  from  the  basement 
of  the  hoai^tal  easterly  across  Fisk  street, 
thence  across  lot  12  to  Silver  creek.  Tliis 
tile  drain  is  between  200  and  300  feet  io 
length.  Eastman  now  owns,  and  since  March 
6,  1920,  has  owned,  approximately  the  east 
half  of  lot  12,  while  the  remainder  or  west 
half  of  lot  12  is  now  owned  by  J.  M.  Brown. 
On  January  3,  1921,  the  drain  was  plugged 
up  at  a  point  on  the  Eastman  premises;  and 


upon  the  refusal  of  the  defendants  to  permit 
the  plaintiffs  to  remove  the  plug  and  repair 
the  drain  the  plalntlfrs  began  this  suit. 

In  substance  the  plaintiffs  allege  in  their 
complaint  that  the  defendants  maliciously 
broke  the  drain  and  stopped  the  flow  of 
water,  causing  the  basement  of  the  hospital 
to  be  flooded  and  the  fires  In  the  furnace  to 
be  extinguished,  to  the  damage  of  the  plain- 
tifFs;  that  the  defendants  forcibly  prevented 
the  plaintiffs  from  removing  the  obstructions 
placed  by  them  in  the  drain,  and  that  they 
will  continue  to  do  so  unless  restrained  by 
the  court  The  complaint  condndes  with  a 
prayer  for  a  decree  commanding  the  defend- 
ants to  allow  the  plaintiffs  to  enter  upon 
the  Eastman  premises  and  restore  the  drain 
to  Its  former  condition,  and  enjoining  the 
defendants  from  Interfering  with  the  drain 
and  allowing  the  plaintiffs  damages. 

Bastman  filed  a  B^>arate  answer  In  which 
he  avers  tiiat  Brawn  gave  to  the  plalntUfs, 
without  limitation  of  time,  oral  permission 
to  lay  through  lot  12  a  tile  drain  leading 
frcMu  tike  hospital  to  Silver  creek ;  that  the 
pennission  was  given  by  Brown  without  the 
payment  of  any  consideration,  but  with  the 
express  agreemwt  that  the  drain  should  be 
so  laid  "and  from  time  to  time  maintained 
that  the  same  and  the  use  thereof  should 
never  in  any  manner  interfere  with  any  use 
which  the  said  licensor  [Brown]  and  his  as- 
signs should  desire  to  put  said  property"; 
that  thereafter  Brown  deeded  aivroxlmately 
the  east  half  of  lot  12  to  Eastman;  that 
Eastman  constructed  a  foundry  on  the  prem- 
ises purchased  by  htm;,  that  In  order  to  en- 
able Bastman  to  use  the  premises  for  .a 
foundry  It  was  necessary  that  the  drain  be 
lowered;  that  Eastman  requested  the  plain- 
tiffs to  lower  the  drain,  but  tbey  refused  to 
do  so;  that  thereafter  during  the  winter 
season  of  1920  the  plaintiffs  collected  and 
discharged  large  quantities  of  water  through 
the  drain  and  iqkhi  the  Bastman  premises, 
weakening  the  buUdliUE  and  destroying  parts 
of  It,  and  flooding  the  floor  of  the  foundry  to 
the  damage  of  the  tenants  and  Eastman; 
that  the  i^intlffs  refused  to  take  st^  to 
[»%vent  the  flooding,  although!  th^  were 
fully  aware  of  existing  conditions;  that  on 
account  of  the  allied  flooding  of  the  prem- 
ises and  the  refusal  of  the  plaintiffs  to  rem- 
edy conditions  and  their  alleged  violation 
of  the  condition  attaching  to  the  license, 
Eastman  oa  September  24,  1920,  by  notice  in 
writing  terminated  the  license  to  maintain 
the  drain  across  hts  premises.  Eastman  con- 
cludes his  answer  with  a  prayer  for  a  de- 
cree enjoining  plaintiffs  itom  discharging 
water  upon  his  promises  and  for  damages 
caused  by  flooding  the  foundry.  The  John- 
sons answered  by  alleging  that  they  are  part- 
ners engaged  in  the  foundry  business  under 
the  name  of  SUrertou  Foundry  Company,.aiul 
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that  since  iSaj  1,  1920,  tbey  bave  been  in 
possession  of  the  Eastman  premises,  and 
"baTe  been  and  are  now  op«'ating  and  con- 
dnctlng  on  said  premises  an  iron  and  brass 
foundry  and  a  molding  and  pattern  shop." 
The  Johnsons  aver  that  during  the  months 
of  November  and  December  In  1920  and  the 
month  of  January,  1921,  the  plaintiffs  col- 
lected and  dlscbar^ed  large  quantities  of 
water  In  the  foundry,  and  flooded  the  floor  to 
their  damage.  The  Johnstms  concluded  their 
answer  with  a  prayer  for  a  decree,  enjoining 
the  plaintiffs  from  discharging  water  upon 
the  foundry  pronUes  and  for  damages.  The 
allegations  in  the  two  answers,  r^ed  upon 
by  the  defendants  for  afflrmatlTe  rell^,  were 
denied  by  the  plaintiffs. 

John  H.  McNary,  of  Salem,  and  Costu  Di 
Boss,  of  Sllverton,  for  appellants. 

Xj.  J.  Adams,  of  SUverton,  and  1^  H.  M» 
Mahan,  of  Salna,  for  respondnita. 

HABBIS,  J.  (after  statlnc  the  facts  as 
above).  The  plalntiflB  pordtaaed  their  land 
about  ftre  years  ago.  There  was  a  building 
on  the  premises  at  the  time  of  the  purchase 
and  as  we  understand  the  record  the  plain- 
tlfflB  began  to  use  the  building  as  a  hospital 
soon  after  acquiring  tSie  property.  In  about 
December,  1918,  or  January,  1919,  the  plaln- 
tiffii  ooncluded  to  oilarge  the  hoq;iltal  by  dig- 
ging a  basement  and  adding  17  rooms  and 
4  large  pordies.  When  the  plaintiffs  began 
the  wmrk  of  ezcamtlon  for  the  basanent  they 
at  onoe  dlacorered  that  water  would  accu- 
midate  in  any  basmoit  that  might  be  du|^ 
and  that  some  proTlslon  for  drainage  must 
be  made^  or  else  tSm  basement  when  dug 
would  be  useless.  With  water  in  the  base- 
ment it  would  be  ImpoBsthle  to  keep  fire  In 
any  furnace  that  might  be  Installed,  or  to 
make  any  other  use  of  the  basement ;  and  so 
the  plaintiffs  immediate  looked  about  for 
a  way  over  which  to  lay  a  drain  to  Silver 
creek.  The  plaintiffs  sought  permission  from 
one  person,  who  apparently  did  not  wish  to 
allow  the  laying  of  a  drain  on  his  premises, 
and  thereupon  the  plaintiffs  requested  Brown 
to  permit  a  drain  to  be  laid  across  lot  12. 
At  that  time,  probably  January,  1919,  Brown 
owned  the  whole  of  lot  12.  Brown  granted 
permission,  and  thereupon  the  plaintiffs  laid 
a  4-inch  tile  drain  from  their  premises  across 
Fisk  street  and  thence  across  lot  12  to  Sliver 
creek.  The  basement  was  then  excavated, 
a  furnace  was  Installed  for  the  purpose  of 
heating  the  hospital,  and  the  building  was 
enlarged  in  conformity  with  the  original 
plans.  The  line  of  4-incb  tile  which  extend- 
ed from  the  basement  to  Silver  creek  effi> 
cientiy  drained  the  basement,  and,  except  on 
one  occasion  when  a  stick  of  wood  entered 
and  became  fasfened  in  the  drain,  the  base- 
mcat  was  k^  free  from  water  until  Janu- 
ary S,  1921. 


[1]  On  Varcb  6,  1920,  Brown  sold  amtroxl- 
mately  the  east  half  of  lot  12  to  Eastman. 
Brown  informed  Eastman  of  the  existmce 
of  the  drain  and  advised  him  of  the  agree- 
ment ooncemlng  the  maintenance  of  it,  and 
hence  Eastman  cannot  revoke  the  x>ermiasion 
granted  to  the  plaintiffs  if  in  the  same  dr- 
cnmstances  Brown  could  not.  Shaw  v.  Prof- 
fltt,  57  Or.  192,  217,  109  Pat  684,  110  Pae. 
1092,  Ann.  Gas.  1913A,  63.  On  about  Mardi 
19,  1920,  Eastman  began  the  construction  of 
the  foundry  building  on  the  land  purchased 
by  him;  and  on  about  May  1,  1920,  the  de- 
fendants C.  J.  Johnson  and  his  then  partner 
Felice  took  possession  of  the  premises  pur- 
suant to  a  verbal  agreement  of  lease  made 
with  Eastman.  In  July,  1920,  Felice  sold  hia 
interest  to  O.  J.  Johnson,  and  since  that  time 
the  Johnsons  have  operated  the  foundry. 

Whoi  the  foundry  was  built  the  drain  had. 
of  course,  beu  already  laid  In  a  dltcAi  dog 
for  it,  and  then  covered  over  wiui  earth. 
The  drain  was  laid  along  the  south  side  mt 
lot  12  until  a  point  near  the  east  end  of  the 
lot  was  reached,  and  there  the  line  of  tile 
dive^es  silently  from  the  south  dde  of  the 
lot  O.  V.  H«bdey  ^^alns  this  departure 
by  saying  that— 

"Bfr.  Brown  sUted  that  I  coald  keep  to  the 
soQthem  portion,  and  I  did,  antn  I  got  down 
to  the  other  end  of  the  lot,  and  there  wia  a» 
many  bnslies  there  I  got  psrmission  to  ge 
around  those  bashes.  Being  as  they  never  ex- 
pected to  bofld  on  that  woid.  we  did  not  keep 
strietily  to  the  aonth  and  next  to  tbe  creek,  but. 
except^  as  to'  the  bashes,  we  kept  to  the 
sonth  end  as  he  requested." 

The  east  end  of  lot  12  inclines  towards  the 
creek.  The  foundry  was  bollt  over  the  drain, 
so  that  the  drain  enters  the  foundry  near 
the  southwest  comer  of  the  building  and 
passes  out  beneath  the  east  side  ot  the  build- 
ing. When  the  ground  was  prepared  for  the 
foundry  it  was  necessary  to  remove  earth 
from  the  xrast  side  of  the  area  upm  whlcb 
the  building  was  to  be  placed  and  to  flU  in 
the  east  side  of  sudt  area  la  ordw  to  sbcotb 
a  let  A  surface;  and  this  resulted  in  puttlag 
the  drain  deeper  beneath  the  floor  on  Qw 
east  side  of  tbe  building  and  bringing  it 
nearer  the  surface  ot  Om  floor  at  tlie  sooO- 
west  comer  at  the  point  whoe  the  tile  enters 
beneath  the  building  The  fomodry  floor  Is 
of  earth,  as  no  other  kind  of  floor  is  suitable. 

According  to  one  witness  Uie  floor  is 
slightly  lower  near  the  southwest  comer  of 
the  building  than  ^sewhere.  Tbe  top  of  the 
drain  Is  between  2  and  4  Inches  from  the 
surface  of  the  floor  near  the  southwest  cor- 
ner; and  according  to  one  witoess  this  Is 
tbe  condition  fOr  about  3  feet  almig  the  drain, 
while,  according  to  another  witness,  the 
depth  of  the  floor  covering  the  drain  Is  "not 
over  2  indies"  for  a  distance  of  cw  8  feet, 
probably  10."   At  same  time  between  May 
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1  aud  July,  1020,  Felice  did  some  work  In- 
side the  foundry  and  near  the  southwest 
comer  of  the  building,  with  a  Ylew  of  inst&ll- 
ins  a  brass  tnrnace.  a  J.  Johnson  testiited 
that- 
After  he  and  Felice  took  posaesrion  of  the 
foundry  Felice  "started  work  to  eonstmct  a 
brass  furnace,  and  in  ezcanting  for  it  he 
came  on, this  pipe  with  a  pick  and  made  a  hole 
In  the  pipe.  It  is  about  two  inches  below  the 
floor  there,  •  •  *  He  bent  a  piece  of  tin 
lid  over  the  hole  and  pat  earth  over  the  top." 

This  break  in  the  tile  caused  by  the  i^ck 
In  the  hands  ot  F^ce  was  "In  the  south- 
west comer  of  the  building." 

It  is  admitted  by  all  parties  that  Brown 
gave  the  plalntUTs  permlssloii  (o  lay  a  drain 
across  lot  12 ;  and  it  is  also  admitted  that 
no  time  limit  was  traced  upon  the  rl^t  of 
the  plaintiffs  to  maintain  tb»  drain.  In  other 
words,  Brown  understood  that  he  was  glvinff 
to  the  Helsleys,  and  they  understood  that 
they  were  leceiTlns  the  right  perpetually  to 
maintain  the  drain  across  lot  12. 

[2]  It  is  contended,  howerer,  by  the  defend- 
ants that  permission  to  maintain  the  drain 
was  upon  the  condition  that  the  plaintiffs 
should  BO  maintain  It  as  not  to  interfere 
with  any  use  wbich  Brown  or  his  assigns 
might  wish  to  make  of  the  land;  that  the 
plaintiffs  violated  this  condition  imposed  by 
Brown;  and  that  ther^ore  the  plaintiffs 
forfeited  the  right  .to  maintain  the  drain. 
The  plaintiffs  say  that  when  Brown  granted 
permission  to  lay  the  drain  nothing  was  said 
about  the  location  of  the  drain  or  the  manner 
in  which  it  sbuuld  be  maintained,  except  that 
It  should  be  laid  along  the  south  side  of  the 
lot  The  plaintiffs  also  say  that,  even  though 
it  is  held  that  permission  to  lay  the  drain 
was  given  by  Brown  upon  the  c(mditlon  al- 
leged in  the  answer,  the  condition  has  not 
been  violated  by  them,  and  that  therefore 
the  right  to  maintain  the  drain  cannot  be 
revoked. 

Brown  testlfled: 

"I  granted  them  the  privilege  of  laying  a 
drainpipe  through  lot  No.  12  *  *  •  bo  long 
as  be  was  to  keep  it  in  condition  so  it  would 
not  interfere  with  the  surface  use  of  the  prop- 
erty, or  the  use  of  the  owner,  whatever  you 
may  call  it  *  *  *  I  gave  hhn  the  privilege 
of  going  through  there." 

Brown  also  testlfledr^ 

That  it  was  his  understanding  that  Heisley 
could  "stay  *  *  *  as  long  as  he  maintained 
it  and  did  it  without  interfereuce  of  the  proper- 
ty; that  he  had  the  right  to  let  it  drain  through 
there,  but  whaierer  he  didn't  why  then  that 
terminated.  •  *  •  My  understanding  was 
that  could  be  m^tained  there  perpetually  as 
long  as  it  ^  not  interfere  with  the  property. 
That  was  the  essence  of  the  whole  thi^;  tt 
must  not  Interfere  with  the  property." 


Our  conclusion  Is  that  by  the  <3ear  weight 
of  the  erideace  the  permission  given  by 
Brown  was  upon  the  condition  as  stated  by 
him.  Tliere  wcto  no  buildings  on  the  lot  at 
the  time  permlnlon  Xraa  granted;  but  that 
the  future  construction  of  baildings  was  con- 
sidered la  made  evidoit  by  the  fact  that  the 
drain  was  placed  along  the  aouth  line  so  that 
interference  with  future  bnUdlng  would  be 
avoided  as  much  as  possiblew  Brown  was 
not  paid  fbr  the  prlvlteg^  and  it  is  not  likely 
that  he  would  have  granted  such  a  privilege 
gratuitously  without  protecting  himself  by  an 
agreemoit  that  the  drain  be  so  maintained 
as  not  to  Interfere  with  the  future  use  of  the 
lot  Brown  was  called  by  the  plaintiffs  as 
their  witness,  and  hence  they  have  vouched 
for  his  credibility.  It  is  a  signlticant  fact 
too,  that  according  to  O.  F.  Hdsley's  own 
testimony  the  plaintiffs  were  willing  to  lower 
the  drain  or  to  change  it,  not  only  when  the 
foundry  wag  In  course  of  construction,  but 
also  on  Deoanber  12,  1^,  aa  as  sub* 
sequently;  and  this  avowed  willingness  to 
lowar  or  alter  the  drain  is  strong  erldenoe 
of  a  reoognitton  by  the  plaintiffs  of  a  du^ 
on  their  part  to  lower  the  dimin  or  alter  its 
locatlfn  If  neoesaaiy  to  avoid  Interference, 
with  Kastman's  use  of  his  own  ^vperty. 

[S]  Having  concluded  that  the  right  of 
maintenance  is  conditional,  we  now  Inquire 
whether  the  condition  baa  been  violated. 
Eastman  says  that  on  March  19, 1920,  he  ad- 
dressed a  letter  to  O,  F.  Heisley,  informing 
the  latter  that  Eastman  would  "at  once"  tte- 
gin  the  construction  of  a  foundry,  and  re^ 
questing  Heisley  to  lower  the  drain  so  that 
"It  will  be  at  least  2  feet  b^ow  the  finished 
floor  of  the  foundry."  Heisley  says  that  he 
never  received  the  letter.  Eastman  claims 
that  a  few  days  afterwards  he  saw  ^elsl^, 
and  that  when  he  verbally  requested  Heisley 
to  lower  the  drain  the  latt^  refused.  Heis- 
ley claims  that  he  did  not  refuse  to  lower 
the  drain.  The  evidence  is  In  hopeless  con- 
flict ;  but  we  do  not  think  that  the  evidence 
warrants  us  in  finding  that  the  plaintiffs  re- 
fused to  lower  the  drain,  O.  F.  Heisley  says 
that  Eastman  requested  him  to  "see  the  con- 
tractor," and  that  If  the  drain  "was  In  bis 
way,  I  should  lower  it;"  that  he  did  see 
the  contractor,  and  that  the  latter  said  "it 
is  not  in  the  way,  and  you  won't  have  to  lower 
it"  Arnett,  the  contractor,  was  not  called  as 
a  witness,  and  it  Is  fair  to  assume  that  if 
Heisley  did  not  have  a  convermtlon  with 
Amett  as  related  by  him,  the  defendants 
would  have  called  Amett  to  contradict  the 
testlmraiy  of  Heisley.  Arnett  was  not  called 
as  a  witness.  Nor  can  we  overlook  the  fact 
that  Eastman  said  nothing 'more  to  Htisl^ 
about  tbe  drain,  and  made  no  complaint 
whatever  until  December  12,  19S0.  Nor  can 
It  be  forgotten  that  whan  Felice  broke  the 
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drain  with  bta  pick  he  Immediately  repaired 
the  break  with  some  tin,  and  then  covered 
it  with  earth,  and  ndtfaer  Oa  tenants  nor 
the  landlord-  nude  any  comidalnt  to  H^ey 
ae  donanded  that  the  drain  be  loweiM  or  re- 
moved OF  dlscontbtned.  ntrae  la  no  ei4dence 
In  the  record  Indicating  that  Bastman  or  his 
tenants  said  anytlilng  more  to  the  plaintiffs 
about  the  location  or  oondlUoD  of  the  drain 
until  December  12,  1920. 

On  a  Sunday  In  December,  1920,  Eastman 
bad  occasion  to  alter  the  foundry,  and  upon 
doing  so  found  that  water  was  being  <Us- 
cbarged  from  the  drain  onto  the  fioor.  East- 
man says  that  December  19th  was  the  date, 
but  the  plaintlffa  and  another  witness  say 
that  December  12th  was  the  data  At  any 
rate,  on  this  occasion  Eastman  found  water 
discharging  from  the  drain  at  a  point  near 
the  southwest  comer  of  the  fotmdry,  and  we 
think  the  evidence  folly  warrants  the  con- 
clusion that  the  pcAnt  of  discharge  was  the 
place  where  FMice  had  broken  the  tile  with 
his  pick;  aai  we  also  think  the  evidence 
supports  the  inference  that  the  break  made 
by  Felice  was  the  proximate  cause  of  the 
water  appearlnc  on  the  foundry  floor  on  De- 
cember 12,  1920.  When  testifylns  as  a  wit- 
ness in  <wo8ition  to  the  ai^Ucatlon  for  a 
prellndnary  Injunction  Eastman  stated: 
"nie  water  was  ooslns  out  there  (the  place 
where  Fdloe  broke  the  tile)."  Eastman  far- 
ther testified  at  tbe  trial  that  the  tile  "was 
broken  when  I  -went  otm-  to  it"  Eastman 
enlarged  the  break  and  took  out  snne  ot  the 
tile,  and  wltti  a  sack  {bugged  up  one  end  of 
the  break  so  as  to  stop  the  flow  of  water 
from  the  hospital,  but  left  part  of  the  break 
open  so  that  the  water  could  be  drained  out  of 
the  foundry  and  into  Silver  creek.  Eastman 
says  that  there  was  an  obetmctlon  between 
the  break  In  the  tile  and  the  cre^ ;  that  he 
cleared  the  drain  of  the  obstruction  with  a 
rod  and  a  wire ;  and  that  he  "got  something 
out  of  it."  According  to  the  testimony  of 
Eastman,  after  the  drain  was  cleared  of  the 
obstruction,  the  floor  was  soon  freed  fmn  the 
water  on  it. 

Eastman  notified  the  plaintiffs  by  tele- 
phone that  the  drain  waa  flooding  the  found- 
ry floor.  O.  F.  HelBley  at  once  went  to 
the  foundry,  and  up(m  his  arrival  offered  tq 
lower  the  drain.  According  to  the  tesUmony 
of  Fred  Peek: 

"Heisley  asked  him  [Eastman]  if  he  coold 
lower  the  tile,  and  hs  said  he  would  be  wiUing 
to  put  workmen  In  there  next  morning  and 

lower  the  tile  as  deep  as  lie  said,  so  deep  enough 
that  it  would  be  for  all  times  out  of  the  way, 
if  be  would  allow  hfm  to  do  it  Mr.  Eastman 
said  he  could  not  sav,  because  he  woald  have 
to  see  Ur.  Johnson  first." 

The  plug  was  permitted  to  remain  in  the 
tile  for  only  a  short  time,  and  was  removed 


before  Qte  water  ba<Aed  up  and  accmmilat- 
ed  In  the  basemrait  of  the  bosqidtal. 

Tb9  plaintiffs  did  not  lower  Oie  drain  for 
the  reason  that  fh^  were  not  -permitted  to 
enter  the  foundry.  Under  date  of  Decranbn- 
2%  1920^  Eastman  addressed  a  letter  to  O.  F. 
Heisley,  saying: 

"After  having  considered  your  proposition  of 
running  a  new  drainpipe  across  the  fonndr? 
floor  I  would  rather  not  have  it  there  at  all. 
but  should  yoa  prefer  to  construct  it  in  a  man- 
ner suitable  to  Hr.  Johnson,  I  will  sell  yon  a 
right  of  way  across  the  property  for  $100.  If 
this  should  not  be  acceptable  to  you,  please  dis- 
continue before  January  1, 1921,  tiM  use  of  my 
property  for  your  drainage." 

On  December  24,  1920,  Eastman  sent  O. 
P.  Heisley  a  letter  notifying  the  latter  that, 
'<!•••  do  hereby  terminate  your  right  to 
use"  the  drain.  Notwithstanding  the  letter 
of  December  24th  the  water  continued  to 
run  through  the  drain  until  January  3,  1921. 

O.  J.  Johnson  plugged  up  the  drain  on  Jan- 
uary 3,  1921,  because  he  says  the  foundry 
floor  was  being  flooded  with  water  from  the 
drain.  Plugging  the  drain  caused  water  to 
accumulate  in  the  basement  of  the  hospital 
to  a  depth  of  over  20  Inches.  The  flie  In  the 
furnace  was  ectlngiilshed.  ISie  plaintiffs 
were  obliged  to  purchase  and  use  oil  stoves 
nnd  another  kind  of  stove  in  the  hospital. 
There  were  patients  confined  to  their  beds  In 
the  hospital  The  rooms  could  not  be  kept 
comfortable  with  the  stoves.  This  condition 
produced  much  annoyance  and  some  distress. 
O.  F.  Heisley  went  to  the  foundry  and,  ac- 
cording to  the  testimony  of  a  disinterested 
witness,  he  "called  Mr.  Johnscm  before  him 
and  told  him  he  was  willing  to  open  up  the 
drain,  but  Mr.  Eastman  would  not  let  him." 
The  plaintiffs  were  unable  to  use  ttie  fur- 
nace in  the  basement  until  about  January 
14.  1921.  The  defendants  k^t  the  drain 
plugged  up  and  refused  to  permit  the  pilftln- 
tiffs  to  enter  upon  the  premises  to  repair  or 
loner  the  drain.  The  plaintiffs  tiien  uncov- 
ered the  drain  at  a  point  Immediately  west 
of  the  foundry,  and  the  tile  was  broken  and 
the  water  there  discharged  from  the  draiii. 
with  the  result  that  the  water  so  discharged 
damaged  the  foundry.  If,  however,  the  de- 
fendants had  permitted  the  plaintiffs  to  re- 
pair the  drain,  no  damages  would  have  been 
suffered  by  them.  The  plaintiffs  advised  the 
defendants  that  It  would  be  neceanry  to 
discharge  the  water  from  the  drain  west  ot 
the  foundry  unless  the  lOalnUffs  were  pa- 
mltted  to  enter  upon  the  Eastman  premises 
and  repair  the  drain. 

The  plaintiffs  began  Oils  suit  about  or  soon 
alter  January  14, 1921,  and  upon  their  appli- 
cation a  preliminary  Injunction  was  granted, 
restraining  the  defmdants  fr<Bn  Interfnlns 
with  the  drain.  Since  the  issuance  of  Qm  pre- 
liminary injunction,  so  far  as  Is  disclosed 
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by  Oie  reoord,  the  basem^t  has  been  free 
from  water  and  the  foundry  bas  beea  dry. 
O.  F.  Heidey  admits  that  one  night  during 
a  tel^bonlc  conTerBatibn  he  "told  tbem"  that 
he  would  not  lower  the  drain;  but  he  farther 
said  that— 

"fnie  next  daj  I  vent  down  and  aean  them, 
and  wa  pardy  made  ■tranfeiiianta  to  lower 
the  drain  «d  ran  it  over  to  another  part  of 
the  fonsdiT  and  pnt  in  a  couple  of  elbows." 

We  Infer  lhat  this  telephonic  conversation 
ooctirred  at  aome  time  between  December  12 
and  December  20,  when  all  parties  were  ap- 
parmtly  much  embittered.  We  think,  how- 
ever, that  the  evidence  shows  that  the  plain- 
tiffs were  willing  to  lower  the  drain  when 
the  foundry  was  constructed,  and  also  on 
December  12.  1020,  and  on  January  3,  lOZl. 

[4-7]  Having  concluded,  as  we  have,  that 
the  permission  given  by  Brown  was  granted 
on  condition  that  the  drain  be  so  maintained 
as  not  to  interfere  with  any  use  wliich  Brown 
or  his  assigns  mi^t  make  of  lot  12.  E]as^ 
man  was  entitled  to  revere  the  rl^t  to  main- 
tain the  drain  across  his  premises  If  the 
plaintlfls  violated  the  condition  npcm  which 
their  right  waa  granted  and  held.  Having 
c<m<dnded,  however,  as  we  have,  that  the 
plalnttfFs  did  not  violate  the  condition  of 
their  right  of  drainage,  but  that  they  were 
willing  to  lower  the  drain  and  po  maintain 
it  as  not  to  interfere  with  the  foundry,  It 
follows  that  the  defendants  must  respond  In 
damages  for  the  loss  cau'^ed  by  water  in  the 
hospital  basement,  unless  It  can  be  said  that 
the  permission  granted  by  Brown  did  not  oon- 
stttnte  an  irrevocable  Ucense.  If  the  per- 
mission granted  by  Brown  amounted  to  no 
more  than  a  revocable  license,  although  acted 
upon  and  followed  by  the  expenditure  of  a 
large  sum  of  money  for  Improvements,  the 
value  of  which  wlU  be  materially  lessened 
if  the  il^t  of  drainage  Is  terminated,  then 
Bastmaa  had  the  right  to  revoke  the  license, 
even  though  the  plalntlffB  did  not  violate  the 
condition  npm  whldi  the  license  was  given. 
If,  on  the  othra-  band,  the  facts  produced  an 
irrevocable  license,  the  rlgbt  acquired  by  the 
plaintiffs  cannot  be  terminated  without  their 
consent,  so  l<Hig  as  they  exercise  their  right 
of  drainage  in  conformity  with  the  -permts- 
stOD  granted  them.  Although  It  was  <mce 
ruled  that  passive  actiuleacence  in  the  expend- 
iture of  large  sums  of  money  and  the  mak- 
ing of  valuable  Improvanents  produced  an 
Implied  llcenae  (Curtis  v.  Jjo.  Orande  Water 
Co.,  20  Or.  34,  28  Pac.  808,  25  Pae.  378.  10 
L.  R.  A.  484),  this  role  was  later  repudiated, 
and  It  is  now  settled  that  passive  acquieth 
cence  Id  the  making  of  Improvonents  is  not 
eaou^  to  crrate  an  irrevocable  license 
(Swing  V.  Bhea,  37  Or.  683.  587,  62  Pac.  TOO, 
52  L.  R.  A.  140,  82  Am.  St  Bep.  783).  In 
12ie  tnstant  case  CheM  was  an  express  pwmia- 
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slon,  and,  therefore,  if  the  other  dements 
necessary  to  constitute  an  irrevocable  license 
are  present  then  the  plaintiffs  hare  a  right 
which  is  revocable  only  when  they  fail  to  ob- 
serve the  c<mdltion  upon  which  the  rl^t  waa 
granted. 

[t]  But  it  Is  argued  that  an  oral,  gratu- 
itous permission,  although  followed  by  the 
making  of  substantial  Improvements  upon  the 
faith  of  such  permission,  cannot  result  In  an 
irrevocable  license  unless  It  Is  also  shown : 
(1)  That  a  consideration  was  paid  to  the  li- 
censor; or  (2)  that  a  benefit  accrued  or  does 
accrue  to  the  licensor  from  the  exercise  of  the 
Ucense;  or  (8)  that  the  licensor  participated 
with  the  licensee  In  a  common  enterprise  In 
making  the  Improvement  The  defendants 
take  the  position  that  a  mere  naked,  although 
express,  permission  to  allow  a  drain,  even 
though  acted  upon  by  the  making  of  valuable 
Improvanents,  cannot  produce  an  Irrevocable 
license.  No  consideration  was  paid  to 
Brown ;  nor  did  he  participate  In  laying  the 
drain.  Brown  testified  that  the  pipe  "drained 
the  other  part  of  the  lot;  If  there  was  any 
surface  water  It  would  carry  It  away  there 
too";  and  yet  be  also  testified  that  It  did 
not  make  any  difference  to  him  "whether 
the  part  of  the  lot  was  drained  or  not  so 
far  as"  he  was  not  using  It.  Possibly  this 
benefit  In  the  circumstances  found  here 
would  be  sufficient  to  bring  the  Instant  case 
within  that  class  of  precedents  which  hold 
that  an  accruing  benefit  is  sufficient,  as  In 
McPhee  V.  Kdsey,  44  Or.  188, 200, 74  Pae.  401, 
75  Pac.  713 ;  Sumpter  Sy.  Go.  v.  Gardner,  49 
Or.  412,  416,  90  Pac  499;  Shaw  Pro<*itt,  57 
Or.  192.  204^109  Pac.  642, 110  Pac.  1002.  Ann. 
Cas.  1913A.  68;  and  yet  we  cannot  ignore 
the  fact  that  nelt^her  Brown  nor  Helsley  had 
in  mind  any  notion  of  a  benefit  to  lot  12 
when  the  permission  waa  granted.  Moreover, 
we  do  not  understand  that  Brown  or  the 
Helsleys  contemplated  that  the  latter  were 
obliged  to  lay  or  maintain  an  "open"  tile 
drain.  Indeed,  we  infer  from  the  record  that 
It  would  have  been  entirely  aatlsfaetory  to 
Brown  If  the  plaintiffs  had  laid  a  drain 
made  of  iron  pipe,  and  in  that  event  the 
drain  wonld  hot  and  could  not  benefit  any 
part  of  lot  12.  Purtbermore,  If  anbsequently 
It  should  become  necessary,  in  order  to  com- 
ply with  the  conditions  attadied  to  the  right 
of  drainage,  to  remove  the  open  tUe  and  lay 
Iron  or  other  pipe  Impervious  to  water,  no 
bMieflt  could  accrue  to  lot  12.  We  ttan^fore 
deem  it  appropriate  to  ascertain  whetbffir  a 
naked  express  and  gratultoins  permission  is 
^oogh  when  axecuted  to  cr«tte  an  irrevoca- 
ble license. 

The  authorltlee  are  in  hopeless  and  Ir- 
reccmcilable  confiict  upon  the  questtm  at  to 
whether  an  oral  license  becomea  irrevoca- 
ble when  acted  upon  by  the  making  of  Tal- 
nable  Impvovemaita  whloh  would  tte  lest  or 
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materially  impaired  if  the  license  staoald  be 
ta-minated.  See  note  in  31  Am.  St.  Bep. 
712.  Stated  broadly,  It  may  be  said  that 
the  anthorlties  can  be  divided  Into  two  class- 
es: One  holding  that  an  oral  license  Is  rev- 
ocable at  the  will  ot  the  licensor,  regardless 
of  the  expenditures  made  by  the  licensee; 
and  the  other  holding  that  such  a  license 
may  become  irrevocable  if  executed.  Un- 
questionably a  majority  of  the  courts  have 
ruled  that  an  oral  grataltous  license  is  rev- 
ocable, on  the  theory  that  to  decide  other- 
wise is  to  override  the  statute  of  frauds. 
The  precedents  forming  the  other  or  mi- 
nority class  proceed  upon  different  theories; 
some  going  upon  the  ground  that  when  the 
licensee  expends  large  sums  of  money  in 
making  an  Improvement  the  license  becomes 
executed  so  that  what  was  at  its  inception 
a  license  is  ultimattiy  transformed  into  a 
grant ;  and  others  going  on  the  ground  of 
equitable  estoppel  and  holding  that  a  court 
of  equity  will  not  permit  tbe  licensor  to  cloak 
himself  with  the  statute  of  frauds,  and  un- 
der its  cover  perpetrate  a  fraud  upon  the 
licensee  by  revoking  the  license,  upon  the 
faith  of  which  the  licensee  has  made  valu- 
able improvements  which  he  would  not  have 
made  without  such  license.   17  B.  C.  L.  570. 

In  the  final  analy^s  the  doctrine  of  equita- 
ble estoppel  furnishes  the  foundation  for 
probably  the  larger  portion  of  the  cases  be- 
longing to  the  minority  class.  Stoner  v. 
Zucker.  148  Cal.  516,  83  Pac.  808,  113  Am. 
St.  Bep.  301,  7  Ann.  Caa.  706;  Gyra  v.  Wind- 
ier, 40  Colo.  366,  91  Pac.  38,  13  Ann.  Cas. 
843  ;  25  Cyc.  646;  1  Willlston  on  Contracts, 
311.  This  Jurisdiction  must,  because  of 
many  prior  adjudications,  be  placed  in  the 
second  or  minority  class  of  cases;  and  here, 
as  in  most  other  Jurisdictions  belonging  to 
the  minority  class,  the  doctrine  of  equitable 
estoppel  is  recognized  as  the  basis  for  hold- 
ing an  oral  llc^se  to  be  Irrevocable.  Cur- 
tis V.  La  Grande  Water  Co.,  20  Or.  34,  4A, 
23  Pac.  808.  810.  2S  Pac.  378,  10  U  B.  A. 
484 ;  MdBroom  t.  Thomjison.  26  Or.  558,  560, 
37  Pac  07.  42  Am.  SL  Bep.  806;  Shaw  t. 
Proffitt  67  Or.  192,  212.  109  Pac.  584,  110 
Pac.  1092,  Ana.  Cas.  1913A.  63;  Eelsey  r. 
Bertram,  68  Or.  663.  666,  127  Pac.  777. 

In  Fraser  t.  Portland,  81  Or.  92,  00,  158 
Pac.  614,  9  A.  U  B.  014.  we  directed  atten- 
tion to  the  tact  that  some  of  our  precedent! 
appeared  to  ^ve  aunwrt  to  the  doctrine  that 
an  «pre88  oral  permission,  If  acted  upon, 
would  be  aufflclent  to  create  an  irrerocable 
license,  but  that  other  precedents  contained 
language  indicating  the  necessity  of  the  pay- 
mrait  of  a  considoratlou  or  the  accrual  ot  a 
benefit  to  the  licensor.  Neithor  the  pay- 
ment of  a  consideration  nor  the  accrual  of 
a  bmeflt  to  the  lioensor  nor  partidpatlcm  by 
the  licensor  in  the  making  ot  improvements 
meete  the  requirements  of  the  statute  of 
frauds  where  land  la  InvolTed;  for  the  pros- 


ence  of  either  one  of  these  three  elements, 
even  though  combined  with  the  fact  that,  act- 
ing upon  the  faith  of  an  express  oral  pomis- 
sion,  valuable  improvements  have  been  made 
does  not  enable  the  licensee  to  say  that  he 
has  met  the  requirements  of  the  statute  of 
frauds,  but  it  does  enat^e  the  licensee  to  call 
upon  a  court  of  equity  to  say  to  the  licen- 
sor: "Tou  are  estopped  to  perpetrate  a  fraud 
through  the  aid  of  the  statute  of  frauds."  I( 
must  be  conceded  that  In  this  Jurisdiction 
participation  by  the  licensor  in  a  common  en- 
terprise may,  when  combined  with  other  req- 
uisite elements,  produce  an  Irrevocable  li- 
cense amounting  substantially  to  an  ease- 
ment A  gratuitous  oral  permission,  stand- 
ing alone,  may  be  Just  as  Influential  upon  the 
conduct  of  the  licensee  as  an  express  permis- 
sion, plus  participation  by  the  llcmsor.  In 
many  instances  the  fact  that  a  considera- 
tion is  paid,  or  the  fact  that  a  beieflt  ac- 
crues to  the  licensor,  or  the  fact  that  the  11- 
omsor  participated  in  making  the  Improve- 
ments may  of  itself  furnish  all  the  num 
reason  for  applying  the  doctrine  of  equita- 
ble estoppel ;  bnt  so  long  as  it  Is  h^  that 
participation  by  the  licensor  la  sufiBdent  to 
work  an  estoppel,  it  cannot  be  logically  or 
consistently  held  that  an  express  gratuitous 
permission,  although  unaccompanied  by  par- 
tidpatlon  or  the  payment  of  a  consideratlcm 
or  the  accrual  of  a  benefit  to  the  licensor, 
la  not  enough  to  cr«ite  an  equitable  estoiq»el. 

Nothing  that  was  said  in  Curtis  t.  Im 
Grande  Water  Co.,  20  Or.  34,  23  Pac.  808, 
25  Pac.  378,'10  B.  A.  484.  was  subsequent- 
ly overruled,  except  the  holding  concerning 
passive  acquiescence.  In  not  one  of  the  prec- 
edents cited  in  Fraser  v.  Portland.  81  Or. 
02,  158  Pac  614.  0  A.  B.  614,  was  It  necea* 
sary  for  the  court  to  decide  whether  an  ex- 
press  gratuitous  permission  was  Insnffidmt 
to  produce  an  irrevocable  license^  for  may 
one  of  those  cases  dealt  with  a  rttnation 
where  a  consldaratton  was  paid  to  or  re- 
ceived by  the  licensor,  or  a  benefit  accrued 
to  him,  or  he  participated,  or  he  did  notblns 
more  than  passively  to  acquiesce;  and.  In- 
deed, In  not  one  of  those  precedoits  was  it 
squarely  h^d  that  an  ez|»res8  oral  permla- 
slon,  even  though  aecuted  by  the  making 
of  valuable  Improvements,  could  not  produce 
an  estoppd.  The  majority  opinion  render- 
ed In  Shaw  t.  Proffitt,  67  Or.  92, 100  Fac  684. 
Ann,  Cas.  191SA,  63,  and  eqwctaUr  the  opln- 
i<m  rendered  on  the  petition  for  a  rehearing, 
makes  It  clear  that  this  court  at  that  time 
entertained  the  view  that  the  doctrine  an- 
nounced and  applied  In  Curtis  r.  La  Grande 
Water  Co..  30  Or.  84.  28  Pac  808,  810,  26 
Pac  378,  10  U  B.  A.  484.  was  stiu  In  foree, 
exc^t  so  far  as  that  precedoit  had  dedarecl 
that.paaalve  acqnlescenca  laodnced  an  Irrev- 
ocable license.  The  facts  In  EMng  t.  Rhea, 
37  Or.  688,  62  Pac.  790,  62  IL  A.  140k  82 
Am.  St.  Bep.  788,  where  the  doctrine  ot  paa- 
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sive  acqnlesoNioe  was  expresslj  oTemiled. 
and  In  iMvery  Arncdd.  80  Or.  84,  67  Pac 
006y  68  Pac.  624,  fnrnlalied  In  eadi  Instance 
a  inre  exami^  of  passiTe  aiaiiileacenee.  Aft- 
er an  examlnatloa  (tf  onr  own  precedents 
and  a  consideration  of  the  conclusions  an- 
noonoed  In  Uiem,  and  after  an  analysis  of 
tlie  reasons  assigned  for  those  condnslons,  It 
Is  our  view  Oiat  neither  the  direct  payment 
trf  a  consideration  n<n  the  accrual  of  a  bene- 
fit to  the  llcoisor  nor  partlclpatimi  by  the 
licensor  Is  a  sine  qua  non,  although  these 
dttnents,  when  present  ^th«r  sln&rly  or  in 
cfKublnattoii,  may  strengthoi  the  rl^t  of  a 
llcoisee  to  Invoke  the  aid  of  a  court  of  egul^ 
to  prevent  the  perpetration  of  a  fraud  upoa 
him.  An  oral  and  sratultous  pennlsslMi, 
when  acted  upon  by  the  expendltore  of  a  oon- 
alderaUe  sum  of  money  In  the  construction 
of  valuable  improTunents,  whldi  have  beeo 
nude  cm  the  fAltti  ot  sudi  pninlaai<m  and 
would  not  have  been  made  in  the  absmce  of 
sndh  pennlsBlon,  and  would  be  dthw  de- 
stn^ed  or  materially  lessened  In  value  by 
a  /evocation  of  Bvicb  permission,  presets  a 
situation  making  the  doctrine  of  equita- 
ble estoppel  i)ecuUarly  applicable,  especially 
when  the  limits  of  that  doctrine  are  meas- 
ured by  the  reasoning  employed  In  our  own 
precedraits  upon  the  subject  of  oral  licenses; 
and  this  concluslcm  Is  in  harmony  with  the 
views  expressed  by  some  other  courts.  Rer- 
ick  V.  Kern,  14  Serg.  *  R.  (Pa.)  267,  16  Am. 
Dec.  497;  Stoner  v.  Zucker,  148  Cal.  516,  83 
Pac  806,  113  Am.  SL  Rep.  301,  7  Ann.  Cas. 
706;  1  WlUlston  on  Contracts,  311;  17  R. 
C.  U  576,  579. 

In  the  instant  case  the  plaintiffs  made 
valuable  and  extensive  improvements  oa  the 
faith  <a  the  permission  granted  by  Brown, 
and  if  eudh  permission  so  acted  upon  Is  re- 
voked the  value  of  the  Improvements  will 
be  materially  impaired.  The  plaintiffs  now 
have  a  license  amounting  in  substance  to  an 
easement  whtdi  la  revocable  oily  If  the  plain- 


tiffs refuse  to  comidy  with  the  condition  Im- 
posed on  them  by  Brown.  - 

[t]  The  defendants  contend  that  the  sec- 
ond amended  comi^int  is  Insuffldeit  to  sup- 
piHTt  a  decree  for  the  plaintiffs  if  rnich  de- 
cree Is  based  qpon  the  theory  of  an  irrevo- 
cable llcaose  amounting  to  an  easement  The 
seccmd  amended  cnnplalnt  is  not  a  mod^ 
pleading,  and  yet  on  the  authority  of  Shaw 
V.  Proffltt,  67  Or.  192,  201,  109  Pac.  684,  110 
Pac.  lOOe,  Ann.  Cas.  1913A,  63,  the  pleading 
can  be  said  to  be  sufficient,  especially  In  the 
absoice  of  a  demurrer  Interposed  in  the  cir- 
cuit court;  for  the  plaintifls  avw  that 
Brown  gave  to  them  a  perpetual  right  of 
way,  and  that  "in  accordance  with  said 
agreement"  th^  laid  a  drain;  and  these 
averments,  taken  with  the  remainder  of  the 
pleading,  are  sufficient,  althouili  barely  snf- 
flclent  to  sustain  the  decre& 

[II]  If  the  drain  Interferes  with  the  nae 
of  the  foundry  the  plaintiffs  must  loww  the 
drain  «iough  to  avoid  such  interference,  <a 
else  forfeit  tfatir  right  to  maintain  a  drain 
across  Eastman's  premises;  and  in  order  to 
lower  the  drain  the  E^intlixs  are  entitled  to 
enter  upon  the  Eastman  property.  It  may  be 
that  the  parties  on  one  side  or  the  other  will 
desire  to  have  a  judicial  dedslon  as  to  wheth- 
er or  not  a  free  and  untrammeled  use  of 
the  foundry  floor  will  require  a  lowering  at 
alteration  of  the  drain;  and  In  order  that 
the  controversy  may  be  settled  as  completely 
as  is  possible,  the  cause  will  be  remanded,  • 
so  that  the  trial  court  may  write  at  the  foot 
of  the  decree  sudi  directions  to  the  par- 
ties as  may  appear  to  be  proper  concerning 
the  question  of  the  Immediate  lowering  or 
alteration  of  the  drain.  We  dedlne  to  allow 
costs  to  any  of  the  parties  In  this  court 

The  decree  la  affirmed,  and*  for  the  pur- 
poses above  exirfained,  ttie  cause  la  re- 
manded. 


BURNOSIT,  O.  J.) 
BBOWNf  JJ.,  concur. 


and  MeBRIDB  and 
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LE  DOUX  V.  HOROWITZ.   {H».  I0IS2;) 

(Supreme  Court  of  Colorado.   Nor.  7,  1921.) 

1.  Appeal  ud  arrtr  «s>2l6(l)— Nondlroctloii 
•f  Jary  aot  avallabia  la  abteaea  af  request 

An  objection  that  the  InstmetionB  ignored 
a  contract  la  a  mere  objection  for  nondlrectiont 
and  ia  not  availaUe  error  in  the  abaence  of  re- 
UneatM  for  iastrDctloni  covering  the  point. 

2.  Appeal  aad  error  «£9268<  I )— Exoeptioa  t* 
lastnietloa  Is  easentlal  te  review. 

It  la  the  law,  and  not  merely  a  mle  of  the 
conrt,  that  the  Supreme  Court  will  not  review 
inatmctiona  ualeai  an  exception  thereto  waa 
Boade  in  the  oonrt  below,  so  aa  to  give  the  trial 
eonrt  an  opporttmUr  to  correct  tbe  error. 

Brror  to  District  Court,  City  and  Concty  of 
Donver;  Charles  C  Butler,  Judge. 

ActloD  by  Pbll  B.  HorowltE  against  R.  A. 
Le  Donx  and  anotber.  Judgment  for  plain- 
tiff, and  defendant  Le  Doax  brings  error. 
Application  for  supersedeas  and  restraining 
order  denied,  and  judgment  affirmed. 

John  D.  MllUken,  at  Denver,  tor  i^ln- 
tiff  In  error. 

Frank  J.  Mftx*"*^,  of  DeoTer,  'for  defend- 
ant In  error. 

.  WmTFOBD,  J.  Defendant  In  error  sued 
to  recover  the  pnrcbase  price  of  10  shares  of 
tbe  c^tal  stock  of  tbe  Independent  Tractor 
&  Farm  Macbineiy  Company  from  plalntifT 
In  vror,  and  one  B.  h.  Scot^  for  fraud  and 
dectft  practiced  upon  bim  In  effecting  tbe 
sale  <a  tbe  stock.  The  case  was  tried  to  a 
Jvrr,  and  the  trial  resulted  In  a  verdict  for 
tbe  plaintiff  and  against  each  of  tbe  defend- 
ants, fading  them  saHtv  of  fraud  and  will- 
ful ^ctit  Subaeauently,  a  motion  for  a 
new  trial  was  overruled,  and  Judgment  for 
tbe  plaintiff  entered  on  the  verdict  The 
plaintiff  in  error,  Le  Donx,  brings  tbe  case 
bere  for  review,  and  aaki  that  tbe  writ  of 
error  be  made  to  operate  as  a  auperaedeas, 
and  also  to  restrain  the  defendant  In  error 
from  prosecuting  a  suit  on  a  bond  required 
by  the  court  below  as  a  condition  to  grant- 
Ins  an  additional  stay  of  executlcm. 

Plaintiff  In  error  has  wholly  Ignored  the 
reqalranenta  of  rule  31  (161  Pac.  x)  of  this 
court  in  preparing  his  assignments  of  error. 
He  has  not  only  failed  to  "particnlariy  sped* 
fy  tbe  evidence  admitted  or  rejected,**  as  re- 


quired by  tbe  rule,  to  which  he  se^s  to  ob- 
ject hut  be  has  omitted  "to  refer  to  the  &>Uo 
number  of  the  record  where  sncb  rulings  or 
exceptions  appear."  However,  we  have  re* 
viewed  all  of  the  evidence  and  And  no  sub- 
stantial error  in  tbe  rulings  at  the  court  tm 
the  admission  or  reJectioB  of  evideoce  in  any 
of  .the  particulars  sooffbt  to  be  !■ 
the  assignments  of  error. 

[1]  Another  assignment  is  that  the  Instruc- 
tions "entirely  Ignore  ttie  ctmtraet  of  em- 
Idoyment."  This  objection  Is  mare  nondlrec- 
tion.  It  does  not  appear  from  the  record 
that  an  apfwopriate  request  covering  the 
point  was  made  and  presented  to  the  court 
by  the  plaintiff  in  wror.  Men  nondlrecti«i 
is  not  available  error  In  tiie  absoice  of  re- 
quests for  instmctlmis.  Newton  v.  Cardwdl 
B.  P.  it  S.  Co;,  41  Colo.  402~4»4,  8S  Paa  914; 
Brown  V.  People,  20  Colo.  181-167.  36  Pac. 
1040;  Whitehead  v.  Emmerich.  38  Cola  IS- 
IS, 87  Pac  790. 

[2]  Other  asslgnmeits  of  error  are  made 
to  InstructionB  givm,  but  they  can  be  of  no 
avail  to  tbe. plaintiff  in  wror,  l>ecause  tlie 
record  is  silent  on  objections  and  exertions 
In  tbe  court  below.  It  is  well  settled  tbat. 
unless  an  exception  to  an  instruction  Is  made 
in  the  court  below,  so  its  attention  is  direct- 
ed to  the  error  of  law  complained  o^  the 
court  will  not  review  instructions  which  tbe 
trial  court  was  not  given  an  opportunity  to 
correct  This  is  the  law ;  It  is  not  a  rule  of 
court  Tolllfson  v.  People,  49  Colo.  219-233, 
112  Pac.  704;  Keith  v.  Wells,  14  Colo.  321- 
326.  23  Pac.  991 ;  Edwards  v.  SmiOi,  16  Goto. 
529.  530.  27  Pac.  809;  Denver  &  K.  O.  B.  v. 
Ryan,  17  CcOo.  0S-1(H.  28  Pac.  79 ;  Cunning- 
ham V.  Ft  CoUins.  47  Colo.  473,  104  Pac 
1134;  Supreme  Lodge  K.  of  H.  v.  Davis,  26 
Colo.  262-262,  68  Pac.  695;  Beals  v.  Cone, 
27  Cola  478-488,  62  Pac  048,  83  Am.  St 
Rep.  02. 

We  have  carefully  read  the  entire  reocnd, 
and  flnl  an  abnnd«ice  of  testimony  to  sap- 
port  tbe  verdict  of  the  Jury  In  every  essen- 
tial donent  of  the  charge  made  against  tbe 
plaintiff  In  enor.  From  the  evldenoe  as  It 
an>eara  In  the  record,  the  Jnry  oonld  not 
have  wdl  done  otherwise.  We  find  no  sub- 
stantial error  in  tbe  record. 

The  BOperaedeaa  and  restralnlns  ovder  ar« 
denied,  and  the  Judgment  aflbmed. 

TBIXER  and  AXAJESS,  33.,  concur. 
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PEOPLE  W  m.  THOMPSON  V.  PURCELL, 
8iptrlBt«ii*at  sf  State  IMtastrtol  Scftiwl 
Ur  Qlrifc    (N«.  UI47.) 

(Supreme  Coart  of  Oolorado.   Nov.  7.  19Z1.) 

I.  ■■faato  «a9lft-^liioorrifllkimir  with  nfer- 
MM  to  oMimttnttt  to  ■■dutrial  Soliool  tfo- 
fliMd. 

Within  B«v.  St.  1008. 1  3076.  reUtive  to  the 
eomimtmeiit  of  incorrigible  girls  to  the  State 
Industrial  School,  the  term  *^eorripble" 
means  onmanogealde  by  parent*  or  fuardians 
(citing  2  Wonta  and  PhtM«a»  Boeond  Series, 
Incorrigible). 

L  iHfaats  «=3l6— Statateo  do  aot  authorize 
oommltMiit  to  IflAistrlal  Sebool  af  girlsevar 
16  for  mere  laaorrlglblllty. 

Bev.  St  1008,  S  9076,  autboricing  peace  offl- 
cera  to  arrest  girls  habitnaUr  wandering  aroond 
the  streets,  etc^  and  providing  that,  it  it  shall 
appear  to  the  court  or  judge  that  such  ^rl  is 
incorrigible,  she  may  be  committed  to  the  State 
Industrial  School  for  Girls,  only  autbotixea  the 
commitment  to  such  sdiool  of  i^rls  liabitually 
wandering  around  the  streets,  etc.,  and  neither 
that  section  (section  3074}  telatiTe  to  girls 
convicted  of  any  offense,  nor  uj  other  statute, 
authorizes  the  commitment  of  giria  over  16  for 
mere  incorrigibilitj. 

Department  1. 

Error  to  District  Gonrt,  Jeffenoo  Govnty; 
Sam  W.  Johnaon,  Judge. 

Habeas  corpus  by  the  people,  on  relation 
of  Ylrgtnla  Thompson,  against  Saizabeth 
Purcell,  Superintendent  of  the  Stote  Indus- 
trial Sebool  for  Olrla.  Judgment  dismissing 
the  petition,  and  the  relator  brings  »ror. 
Beversed.  with  directions. 

John  M.  Glover,  of  Denver,  for  plaintiff 
In  error. 

Victor  E.  Eeyes,  Atty.  Gen.,  and  Forrest 
0.  Northcntt.  Asst  Atty.  Gen.,  for  defendant 
In  error. 

AISLES,  J.  This  cause  is  before  vs  to  re- 
view a  Judgment  of  the  district  court  of  Jef- 
ferson county,  which  overruled  a  demurrer  to 
the  return  filed  in  a  habeas  corpus  proceed- 
InfT,  and  dismissed  t}xe  petition. 

The  return  shows  that  the  petitioner  for 
a  writ  of  hat)ea8  corpus  is  an  inmate  of  the 
State  Industrial  School  for  Girls  at  Morri- 
son, and  was  committed  to  that  Institution 
by  the  Juvenile  court  of  the  city  and  county 
of  Denver  as  an  Inccvrlglble  glrL  The  pro* 
ceedln^s  in  the  Juvenile  court  were  Instituted 
against  her  by  a  complaint  at  a  time  when 
she  was  over  the  age  of  16  years.  It  Is  as- 
sumed in  the  briefs  that  she  could  not  have 
been  proceeded  against  under  any  act  relat- 
ing to  delinquent  children,  owing  to  her  age. 
The  Complaint  in  the  Juvenile  court  recited 
that  she  "comes  within  tiie  provisions  of 
section  3076  of  the  Colorado  Revised  Stat- 
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ntea  of  1908,  •  •  *  In  Uilt,  to  wit:  *  •  •  la 
Incorrigible,  and  beyond  tbe  eattaer^s  cmtroL" 
She  was  therefore  charged  with  inowrlgibl- 
ity,  and  nothing  else. 
'  [1]  TtM  term  "incorrigible"  means  unman- 
ageable by  par^its  or  guardians.  See  St 
Words  and  Phrases,  Second  Series,  101&  Sec- 
tion S076.  B.  S.  1008,  rdled  on  to  aostain  a 
commitment  to  tbe  State  Industrial  School 
for  Girls  tm  mere  Incorrlglbili^,  reads  as 
follows: 

"AH  peace  officers  in  any  city,  town  or  coun- 
ty ia*thiB  state  are  empowered  to  arrest  all 
^Is  babitoidly  wandering  around  tiie  streets 
or  pnbUc  places,  m  anywhere  beyond  the  proper 
control  ffit  the^  parents  or  guardian,  at  un- 
seemly or  improper  hours.  The  girl  ao  arrested 
shall  be  taken  before  the  court  or  Judge  having 
jnrisdiction  of  the  person,  as  provided  in  sec- 
tion 32  of  this  act,  and  if  it  shall  appear  to 
said  court  or  Judge  tliat  the  said  girl  is  incor- 
rigible, or  is  growing  up  in  habits  of  vice  and 
immorality,  such  girl  may  be  committed  to  "The 
SUte  Industrial  School  for  Girls.' " 

[2]  Tbe  Attorney  General,  in  his  brief,  re- 
fers to  this  section  as  follows : 

"From  the  above  section,  it  clearly  appears 
that,  if  an  iacorrigible  child  is  brought  before 
the  conr^  it  has  jurisdiction  and  power  to  com- 
mit her  to  the  State  Industrial  School  for 
GMrla." 

We  cannot  reach  tbat  eoaeUxuHm.  The 
section  empowers  peace  officers  to  arrest 
witiwut  a  warrant  girls  "habltnally  wandw- 
ing  aroond  tbe  streets,"  etc.,  and  under  cer- 
tain circumstances  such  glris  may  be  com- 
mitted. It  Is  not  provided  that  any  girl 
found  to  be  Incorri^le  may  be  committed  to 
the  school  A  girl  may  be  Incorrigible 
and  still  not  be  a  streetwalker.  The  only 
class  of  girls  coming  within  tbe  provisions 
of  the  section  above  quoted  are  those  de- 
scribed therein.  This  conclusion  Is  aided 
by  a  reference  to  section  3074,  B.  8.  1008, 
reading  In  part  as  follows; 

"When  any  girl  under  tbe  age  of  eighteen 
years  and  over  the  age  of  six  years  shall  be 
convicted  of  any  offense  known  to  the  laws  of 
this  state  and  punishable  by  fine  or  imprison- 
ment, or  both,  •  •  •  the  court  before  whom 
Bueh  conviction  shall  be  had,  may,  at  its  dis- 
cretion, sentence  such  girl  to  the  State  Indus- 
trial School  lor  Girls.  •  •  •*> 

There  Is  nothing  in  this  section  having  tc 
do  with  mere  incorrigibility.  Section  3076. 
B.  S.  1908.  already  quoted,  supplements  the 
section  lost  above  quoted  by  providing  for 
tlie  commitment  of  girls  found  "wandering 
around  the  streets,"  etc.  Tbe  complaint  in- 
volved in  the  Instant  case  alleged  no  facts 
which  would  give  the  court  jurisdiction  to 
commit  the  petitioner  to  the  State  Indnstrial 
School  for  Girls,  she  being  over  the  age  of 
16  years  and  not  within  the  statutes  relat- 
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Ing  to  deUnqaent  diildren.  Neither  did  the 
findings  ot  the  javenile  court  show  such 
facta.  In  no  finding  or  order  Is  It  recited 
that  she  was  arrested  for,  or  found  guilty 
of,  "habitually  wandering  around  the 
streets,"  etc.,  but  the  return  filed  In  this  case 
Incorporates  various  orders  of  the  juvenile 
conrt,  which,  Id  the  matter  of  findings,  go 
no  further  than  to  say  that  "the  court  finds 
that  the  parents  of  said  child  are  unable  to 
correct  the  said  child." 

The  return,  therefore,  shows  that  the  Ju- 
venile court  had  no  jurisdiction  to  commit 
the  petitioner  to  the  State  Industrial  School 
for  Girls.  It  was  error  to  overrule  the  de- 
murrer to  the  return.  The  judgment  is  re- 
versed, with  directions  to  discharge  the  pe- 
titioner from  the  custody  of  the  respondent. 

TELLm,  jr.  (sitting  for  SCOTT,  a  3.), 
and  WHITFOBD,  J.,  concur. 


KAE8S  V.  BOARD  OF  COM'RS  OF  CHAF- 
FEE COUNTY.    (No.  9809.) 

(Saprema  Court  of  Colorado.   Nor.  7,  1021.) 

Wattri  tad  wMw  oonraet  ^IS6(5)— Coavay- 
mioe  haM  tt  IioIuAb  latarast  la  aaapaga  water 
theratvfara  aoqalred. 

A  conveyance  by  the  owner  jif  land  and  wa- 

ter  riehts  of  one-balf  of  bis  laod  and  an  undi- 
vided half  interest  in  a  designated  irrisatinK 
ditch  and  water  rights  acquired  by  the  original 
construction  and  enlargements  thereof  includes 
a  one-half  interest  in  the  appropriation  of  the 
seepage  water  made  by  the  owner  through  that 
ditch  two  months  prior  to  the  conveyance. 

Error  to  District  Court,  Chaffee  County; 
James  L.  Cooper,  Judge. 

Action  to  quiet  title  to  water  rights  by  W. 
B.  Eaess  against  the  Board  of  County  Oom- 
miBSloners  ot  Chaffee  County.  Judgment  for 
def^dant,  and  plalntUf  brings  error.  Af- 
firmed. 

James  T.  Locke,  of  Canon  City,  for  plaintiff 
in  error. 

Wallace  Schoolfleld,  of  Sallda,  for  defend- 
ant In  error. 

WHITFORD,  J.  The  plahitlff  In  error  was 
the  plaintiff  below  in  a  suit  to  quiet  title 
to  a  water  right.  Judgment  was  for  the 
defendant.  The  plaintiff  comes  here  on  er- 
ror. From  the  record  It  appears  that  in  De- 
conber,  1800,  one  O.  B.  Harrington  conveyed 
by  warranty  deed  to  Chaffee  county  160  acres 
of  land,  also  a  water  rl^t,  the  extent  of 
which  Is  the  subject  of  this  controvensy. 

After  a  desctiptltm  €ft  the  land,  the  deed 
describes  the  water  rl^t  as  follows: 


"Also  an  nndivlcled  one-half  Interest  ia  and 
to  that  certain  irrigating  ditch  known  as  the 
Harrington  ditch,  numbered  7  by  decree  of  tbe 
district  court  of  said  Chaffee  county,  and  one- 
faaif  of  all  water  rights  and  priorities  aeqnired 
by  the  original  construction  and  various  en- 
largements thereof." 

In  1866  Harrington  constructed  this  dltdi 
to  carry  water  to  his  320  acres  of  land  lying 
at  the  lower  end  of  the  dltdi,  and  in  June^ 
1890,  was  decreed  6  cubic  feet  of  water  by 
the  district  court  in  a  general  water  adjudi- 
cation proceeding.  Thereafter,  in  October, 
1890,  he,  as  the  sole  owner  of  the  ditch  and 
of  the  320  acres  ot  land,  made  and  filed  in 
the  proper  office  his  verified  statement  of 
claim  imder  the  statute  for  certain  seepage 
and  spring  water  arising  In  the  dltt^  for 
domestic  and  agricultural  purposes,  stating: 

That  the  "waters  from  said  springs,  and  each 
of  them,  had  been  used  by  this  claimant  each 
year  since  said  springs  first  arose,  and  have 
been  bo  used  by  means  of  the  said  described 
ditch  for  domestic  and  agricultural  purposes 
upon  the  lands  described  herein,  and  for  tbe 
purpose  of  making  his  appropriation  more  com- 
plete, aad  that  the  nnmber  of  acres  of  land  un- 
der and  to  be  Irrigated  said  ditch  is  about 
320,  and  without  tbe  use  of  said  water  from 
said  springs  as  aforesaid  claimant  would  not 
have  sufficient  supply  to  proper^  Inigate  his 
said  lands,** 

In  December  following,  after  taking  this 
action  with  respect  to  the  seepage  water,  he 
executed  the  deed  to  Oiaffee  county  as  above 

mentioned. 

In  1010  Harrington  conveyed  by  deed  to 
the  plaintiff  in  error  the  remaining  160  acres 
of  land  owned  by  him,  describing  the  water 
right  conreyed  as  follows: 

"All  of  Ua  right,  title,  and  hiterest  hi  and  to 
the  seepage  water  flowing  in  and  through  tbe 
ditch  known  as  the  Harringtmi  ditch,  to  the  ex- 
tent 9t  not  to  exceed  one  cuMc  foot  per  second 
of  time." 

The  plaintiff  in  error  dalnu  all  of  the  see- 
page water,  and  contends  that  the  Harring- 
ton deed  to  the  county  conveyed  no  part  of 
the  seepage  water  in  tbe  ditdi.  This  etm- 
tendon  is  not  tenable.  Harringt(m  acquired 
tbe  right  to  the  seepage  water  two  months 
prior  to  tbe  time  he  executed  the  deed  to  the 
county.  By  expressly  conveying  one-half  in- 
terest in  the  ditdi,  the  grantor  manifestly 
intended  to  omvey  one-half  of  all  water 
rights  connected  therewith.  All  of  the  cir- 
cumstances disclosed  by  the  record  support 
this  construction.  He  conveyed  one-half  of 
his  land,  one-half  of  his  ditch,  and  we  think 
it  is  (dear  that  he  intended  to  ctrnvey  one- 
balf  of  his  water.  We  think  the  Judgm«it 
below  was  correct. 

Judgment  affirmed. 

TELLER  and  DENI80N,  JJ.,  concnC 
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PEOPLE  ax  rel.  COLORADO  BAR  ASS'N  V. 
CLASS.    (No.  9925.) 

(Supreme  Goart  of  Colorado.   Not.  T,  1921.) 

1.  Jniges  4B>2l~Appearlag  b«for«  Legisl*- 
tvra  ftit  party  to  oootaat  aot  "praatloa  of 
law." 

Rer.  St  1908,  H  248  and  249.  prohibiting 
Judges  of  tiae  district  eonrt  from  performing 
■errices  as  attorney  or  being  interested  In 
any  pM^ta  aririns  ont  of  piaetiee  in  any  of  the 
courts,  etc.,  refers  to  tiie  practice  of  law  as 
lenevally  nndnatoodt  and  does  not  ap^  to 
an^  appearance  before  the  Lefftslatnre  for  a 
party  to  an  election  contest. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Series,  Prac- 
tice of  Law.] 

2.  Attoraey  aad  ollOBt  «=>38— Not  on>»d  for 
dlsbaramit  for  judge  to  eall  iraad  Jaiya 
atteatiON  to  vioiatloa  of  eleotioa  laws  by  op- 
poaeat  of  oae  wboai  he  was  rapreseBtlng. 

It  is  not  ground  for  disbarment  of  an  st- 
tome7  that  while  judge  of  the  district  court 
and  wliile  representlag  a  party  to  an  election 
contest  before  the  Le^slatare  he  directed  the 
grsnd  Jury's  attention  to  reports  that  the 
other  party  to  the  contest  bad  spent  money 
largely  In  exeosa  of  amount  to  wlildi  be 
made  affidavltt  ^ere  the  Inatmctlon  would 
hare  been  proper  except  for  the  (act  that  he 
represented  a  party  to  such  contest,  and  the 
instruction  had  no  direct  bearing  upon  the 
contest. 

3.  Atteraey  and  oileat  <|s>5l— PiivHeg*  vf  any 
attorn^  to  eall  aota  of  etlMr  atternqrs  to 
court's  attention. 

It  is  the  privilege  of  every  attorney  to 
call  to  the  attention  of  the  Supreme  Oourt  any 
actl  of  a  licensed  attorney  whidi  may  fairly 
be  considered  to  disqualify  him. 

En  banc. 

Original  proceedings  in  disbarment  by  tbe 
People,  on  r^ation  of  the  Colorado  Bar  Aa- 
soctation  against  Harry  S.  Class.  On  de< 
mnrrer  to  the  Information.  Demurrer  sus- 
tained, and  role  to  show  eatme  dismissed. 

James  H.  Penililng,  of  Denver,  for  peti- 
tioner. 

WlUlam  H.  Oabbert  and  Edward  0.  SbLm- 
son,  both  of  Denver,  and  Charles  B.  SoaUi- 
ard,  of  Ore^^,  for  re^ndent. 

TBIJ^R,  J.  The  Attorney  Goieral,  In  re- 
sponse to  a  petition  by  the  State  Bar  Asso- 
clatloii,  filed  In  this  court  an  Information 
against  the  respondent  charging  him  with 
having  violated  the  law  by  acting  as  an  attor- 
ney  for  <Bie  Swelnhart  In  an  election  contest 
before  the  <3eneral  Assembly,  while  said  re> 
spondent  was  holding  the  office  of  Judge  of 
the  district  court  of  the  First  Judicial  dis- 
trict, and,  further,  that  be  had  shown  him- 
self nnflt  to  tuM  a  license  to  practice  law, 
by  reason  of  the  fact  that  while  he  was  act- 
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ing  for  said  Sw«Inhart  in  said  contest  he  di- 
rected a  grand  Jury  to  investigate  the  elec- 
tion expenditures  of  one  Badhisky,  the  other 
party  to  the  contest 

It  Is  represented  that  the  respondent,  for 
the  reascms  above  stated,  should  be  dlsbarr^ 
and  prohibited  from  practicing  law  in  this 
state. 

A  rule  against  tdie  respondent  to  show 
cause  was  issued,  and,  by  way  of  return,  he 
demurs  to  the  information.  The  question 
before  us,  then.  Is:  Do  the  facts  alleged  and 
admitted  by  the  demurrer  call  for  the  dis- 
barment of  the  respondent? 

[1]  The  first  charge  is  that  the  respondent 
by  appearing  as  attorney  in  the  election  con- 
test violated  the  law ;  and  reference  Is  made 
to  sections  24S  and  249.  Hevlsed  Statutes 
1908,  as  the  basis  of  the  charge. 

Section  248,  among  other  things,  prohibits 
Judges  of  the  district  court  from  counseling 
or  advising  In,  or  writing  any  petition  or 
answer  or  other  pleading  in  any  proceeding, 
or  performing  any  services  as  attorney  or 
counselor  at  law,  or  being  Interested  In  any 
profits  or  emoluments  "arising  ont  of  prac- 
tice in  any  of  said  courts."  The  reference 
is  to.  district  and  county  courts. 

Section  249  provides  that  a  violation  of  the 
act  shall  be  punished  by  a  fine  of  not  less 
than  $20,  nor  more  than  $100. 

It  Is  unnecessary  to  consider  all  the  ques- 
tions raised  in  the  brief  of  the  eminent  coun- 
sel who  appear  for  tbe  respondent  We  agree 
with  them  upon  the  proposition  that  respond- 
ent's appearance  for  one  of  the  parties  In  the 
election  contest  was  not  a  violation  of  Hie 
statute  in  question ;  and  this  is  t^ue,  though 
his  name  was  signed  as  attorney  for  one  of 
the  parties.  The  statute  clearly  refers  to 
practice  of  the  law  as  It  is  generally  under- 
stood; that  it  to  say,  to  practice  In  courts. 
Any  person,  whether  an  attorney  or  not,  may 
appear  for  a  party  to  an  election  contest  be- 
fore the  Legislature.  Such  an  appearance 
does  not  constitute  practicing  law. 

[1]  The  other  charge  concerns  Qie  action  ctf 
respondent  In  Instructing  the  grand  Jury. 

From  the  exhlUt  attached  to  the  Informa- 
don  it  appears  that  about  two  we^s  before 
the  renpmident's  term  of  office  as  a  district 
Judge  expired  he  gave  to  the  grand  Jury  the 
instxnetloD  of  whldi  coraidaint  is  made.  In 
the  papers  filed  in  the  election  contest, 
charges  of  corruption  were  made  against  cer- 
tain election  oflldals.  The  respmdent  in- 
stmcted  the  grand  Jui^  that  inquiry  should 
be  made  as  to  the  acthm  of  these  officials, 
to  the  end  that,  if  the  charges  were  well 
founded,  iMt^er  Indictments  might  be  re- 
tromed.  As  a  part  of  this  Instruction  the 
respondent  Erected  the  grand  Jury's  atten- 
tion to  the  fact  that  It  was  reported  that  the 
ooatestlng  party  had  spent  money  largely  in 
excess  of  the  amount  to  which  he  bad  made 
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afBdarlt  In  lUs  return  to  the  Secretary  of 
State.  The  grand  ]nry  was  advised  that  this 
was  a  matter  to  be  Investigated. 

No  question  la  made  that  this  last  Instruc- 
tion would  hare  been  proper,  except  for  the 
fart  that  the  respondent  was  representing  a 
party  to  the  contest  That  being  the  case, 
we  cannot  say  that  the  giving  of  the  instruc- 
tion, which  was  proper  and  comm^idable 
aside  from  the  relations  of  the  respondent  to 
the  contest,  showed  nnfltness  for  the  proper 
discharge  of  the  dnUes  of  an  attorney  at  law. 
At  besst,  it  was  a  question  of  the  propriety  of 
the  action  under  the  circumstances.  We  do 
not  see  In  the  instruction  itself  anything 
which  would  have  a  direct  bearing  upon  the 
contest,  and  cannot  therefore  hold  that  the 
instruction  was  given  with  a  view  to  the 
bmeflt  of  the  party  whose  Interest  the  re- 
spondent was  defending.  Such  being  the 
case,  it  alTords  no  ground  for  disbarment. 

[3]  We  cannot  close  this  matter  wltiiout 
announcing  our  disagreement  with  the  criti- 
cism, made  by  counsel  for  respond^t,  of  the 
action  of  the  State  Bar  Assodation  la  pre- 
senting this  petition.  It)  is  the  jKlvllege,  If 
not  the  duty,  of  every  attorney  to  call  to  the 
attentlOD  of  this  court  any  act  of  ■  licensed 
attorney  which  may  fairly  be  considered  to 
disqualify  him.  OaUng  attention  to  taeach- 
es  of  profeBEdonal  duty  should  be  encourag- 
ed. raUior  than  denounced,  and  It  la  only  by 
the  exercise  of  constant  vigilance  on  the  part 
of  the  members  of  the  bar  that  the  proferalon 
may  be  kept  up  to  that  high  standard  which 
should  characterixe  It. 

For  the  reasons  above  stated,  the  demurrer 
Is  sustained,  and  the  rule  to  show  cause  Is 
dismissed. 

SCOTT,  a  and  DBNI80N,  J«  not  par* 
tldpatlng. 


KENDRICK  V.  PRICE.    (N*.  10186.) 

<Supreme  Court  of  Colorado.   Nov.  T,  1921.) 

f.  Broken  «s»8e(l)— VenNot  for  eeaiaiiMiea 
suttalaad  by  avldenoaw 

In  an  action  to  reeovee  a  broker's  com- 
mission  for  the  salf  of  defendant's  land.  In 
which  defendant  filed  a  countwclaim  for  com- 
mission for  the  Bale  of  plaintiff's  laud,  conflict- 
ing evidence  held  to  warrant  the  jntj  in  finding 
that  plaintiff  procured  the  purchaser  for  de- 
fendant's land,  and  that  there  was  no  agree- 
ment to  pay  a  commission  for  the  sale  of  plain- 
tilTs  land  so  as  to  sustain  a  verdict  for  plain- 
tiff. 

2.  Appeal  and  error  ^I033(9)--Verdlct  sn- 
authorlzed  by  iastruotiom  herd  JastHlad 

admission. 

In  an  action  for  a  broker's  commisBion,  in 
which   defendant   filed   counterclaim  against 


plaintiff  for  a  similar  commission,  the  verdict 
allowing  the  plaintiff  an  amount  which  had 
no  baais  in  the  pleadings  and  lastmctions,  but 
whldi  could  have  been  arrived  at  by  deducting 
from  plaintiff's  claim  an  unclaimed  commis- 
sion on  sales  of  plaintUPs  land,  eoncendng 
which  pi«<nHff  testified  there  was  no  agreement 
to  pay  commission,  but  the  sale  was  to  pgr- 
chaeers  procured  by  defendant,  and  he  was 
willing  to  aUow  a  commission,  did  not  preju- 
dice defendant,  and  he  cannot  complain  thereof. 

D^rtment  8. 

Error  to  District  Court,  H&  Faao  Ooan^: 
Arthur  Comfwtb,  Judge. 

Action  by  W.  I*.  Price  against  W.  H.  Km- 
drlck.  Judgment  tax  plaintiff,  and  d^end- 
ant  brings  error.  AK>Ucatlon  for  soper^ 
sedeas  denied,  and  Judgment  affirmed. 

Orr  A  Little,  of  Colorado  Springs,  for 
plaintiff  in  error. 

W.  D.  Lombard,  O.  B.  Horn,  sod  Eiugaiie 
D.  Preston,  all  of  Colorado  Spring  tvt  de- 
fendant In  error. 

BITREB,  J.  Defendant  In  ttror  brought 
this  action  against  plain tlfT  in  error  to  r»- 
com  $8,500  commission  on  the  sale  of  real 
estate,  and  a  balance  of  ^eftjOS  on  an  opm 
account  Plaintiff  In  tfror  denied  generally 
as  to  the  commission,  admitted  as  to  the 
open  account  and  connterelalmed  tm  $2,240 
commission  on  sale  of  real  estate  alleged  t» 
be  due  him  from  defendant  In  error  on  a 
separate  transaedim.  Defendant  In  error 
denied  as  to  the  counterclaim.  From  ver- 
dict and  Judgment  against  ^alntlfl  In  wror 
in  the  sum  of  |8,492Ja,  this  writ  Is  mrose- 
cuted.  The  cause  Is  now  before  us  on  an 
application  tor  supersedeas.  The  parties  are 
herelnaftw  designated  as  In  Um  trial  court. 

Twenty-seven  alleged  errors  are  aarigned. 
Two  proposltioQa  only  are  seriously  urged 
In  the  brlefa  of  counsti  for  defendant:  (li 
The  refusal  of  the  court  to  sustain  defend- 
ant's motion  for  a  nonsntt.  made  at  the 
(dose  of  the  taking  of  all  testimony,  and 
based  upon  die  assertion  that  the  evldwce 
was  Insnfflclentto  estaUisb  that  plaintiff  was 
the  procuring  cause  of  the  sale  and  did 
establish  that  tbe  purchaser  was  procured 
by  the  defendant  hlms^;  that  the  ver- 
dict Is  unsupported  by  the  evidence^  and 
the  result  of  passion,  caprice^  and  preijudict'. 
as  shown  by  the  allied  fact  that  no  compu- 
tation permissible  under  the  evidence  and 
the  Instructions  could  Justify  the  sun; 
awarded.  Briefly  stated,  the  sole  question 
thus  presented  is,  "Is  the  verdict  supported 
by  the  evidence?"  ^Hie  determination  of  this 
question  has  thus  necessitated  an  examina- 
tion of  the  entire  bill  of  exceptions  of  142 
pages.  This  vre  have  read  with  great  car». 

L.  Plaintiff  testlflra  to  a  contract  between 
himself  and  defendant  under  the  terms  of 
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which  be  was  to  receive  a  commission  of 
98,000  for  flodlnr  a  purchaser  for  defend- 
ant's 1,TC0  acres  of  land  at  530  per  acre, 
wbldi  contract  he  fnlfllled  by  producing  ooe 
Bell,  wbo  bought  at  that  price.  Defendant 
admits  a  contract  with  plaintiff  for  such  a 
commission  In  the  eura  of  $2,500  for  produc* 
Ing  a  cash  parchaser,  but  asserts  tbat  he, 
flnd  not  the  plaintiff,  produced  the  purchaser 
BelL 

Defendant  teetlfles  to  a  contract  for  a  com- 
mission for  producing  a  pttrdiaser  for  plain- 
tiff's 320  acres  of  land,  said  commission  to 
be  sudi  sum  orer  ?20  per  acre  as  the  land 
sold  for;  tbat  be  did  produce  sndi  a  pur- 
chaser, wbo  bongbt  at  |27  per  acr^  wberet^ 
the  sum  of  92,240  was  earned.  Plaintiff  de- 
nies this  contract,  but  admits  an  offer  to  sell 
his  lai^  to  defendant  for  920  per  acre  qtsh, 
which  oflfer  be  says  was  nerer  accepted,  but 
merely  met  by  defendant  with  a  counter 
proposition  of  918  per  acre  contliigait  upon 
defendantrs  sale  of  hla  1.7S0  acres. 

[11  The  law  of  this  Jurisdiction  goreming 
cf»nml8sl0D8  on  tl^e  sale  of  real  estate  la  well 
settled,  and  there  are  no  substantial  con- 
flicts in  the  authorities.  Many  of  the  cases 
are  cited  in  tba  briefs  of  connaeL  We  are 
in  toll  accord  with  these  dedstons,  and  it  la 
not  here  necessary  to  review  them,  nor  can 
any  good  purpose  beserved  1^  abstracting  the 
evidence  before  ns.  Suffice  it  to  say  tbat  it 
Is  conflicting,  and  an  examination  of  the 
transcript  alone  might  lead  us  to  a  conclu- 
sion different  from  tbat  reaciied  by  the' Jury. 
Bell,  the  purchaser  of  defendant's  land,  lived 
In  7^exas.  It  is  undisputed  that  he  saw  some 
of  defendant's  literature  there,  and  was  con- 
templating a  trip  to  Colorado  to  examine 
lands  In  the  ^dnlty  of  defendantfs;  tbat  he 
there  became  acanalnted  with  plaintiff's 
brother,  thi-oagh  whose  initiative  plaintiff 
opened  up  a  correspondence  with  htm,  de- 
scribing def^dant'g  ranch  as  one  of  the 
properties  for  sale ;  that  be  came  to  Colora- 
do, on  his  flist  visit,  accompanied  by  plain- 
tiff's brother  and  at  a  time  when  d^endant 
was  absent  ftom  the  state;  that  plaintiff 
showed  him  d^endant's  ranch,  amcing  oth- 
ers, and  interested  blm  in  it  It  is  not  clear 
that  Bell  bad  any  actual  correspondence 
wUli  defendant  before  leaving  Texas*  or 


knew  through  any  source  than  plaintiff  that 
dtfendanfs  ranch  was  for  sale.  The  Juiy 
may  well  have  concluded  from  this  evidence 
tbat  plaintiff  had  produced  Uie  purchaser 
and  was  entitled  to  the  commission. 

^nie  evidence  is  In  the  same  condition  as 
to  the  cotiTiterclalm,  and,  though  conflicting, 
the  Jury  may  well  have  determined  there- 
trcm  that  the  contract  alleged  between  the 
parties  for  ttie  sale  of  plaintiff's  320  acres 
never  existed. 

[21  2.  The  pleadings  and  InstnictlonB  alone 
present  no  Justifiable  bads  t<a  Oie  sum  re- 
turned In  the  verdict,  bnt  there  was  offered 
in  evidence  a  oMnmnnlcation  from  plaintiff 
to  defendant,  under  date  of  Novonber  3, 
1900,  plalntifTs  porported  statonent  of  ac- 
count, with  a  6  per  coit.  credit  of  commis- 
sion on  this  transaction,  in  the  sum  of  9432, 
wbidi  plaintiff  Q^lalned  by  saying  that,  al- 
though there  was  no  contract  tti^efbr,  be 
bad  in  f&ct  sold  his  land  to  cuatomors  whom 
defendant  had  brought  from  the  state  of 
Iowa,  had  failed  to  interest  In  property  of 
bis  own,  and  thereafter  introduced  to  i^aln- 
tlff;  that  by  reason  of  these  facts  be  had 
then  considered  It  an  act  of  simple  Justice  to 
make  snch  an  allowance,  and  was  still  will- 
ing to  do  so.  Assuming  that  the  jury  took 
plaintiff  at  his  word,  and  gave  defendant 
this  credit  in  making  their  computations,  the 
sum  returned  is  easily  accounted  for,  Is  Jus- 
tified by  the  evidence,  and  was  within  the 
province  of  the  jury.  Whatevw  plaintiff 
might  now  say  as  to  tbat  credit,  defendant 
was  cleaiiy  not  prejudiced  thereby,  and  can- 
not be  heard  to  complain. 

We  are  thus  forced  to  the  conclusion  tbat 
the  verdict  before  us  is  supported  by  the  evl- 
dmce,  and  cannot  be  disturbed.  HoUack  et 
aL  V.  Stockdale  et  al.,  14  Cola  198,  23  Pac. 
340. 

Aside  from  the  matters  already  consid- 
ered, this  record  doubtless  discloses  a  few 
minor  errors,  none  of  which,  however,  could 
in  our  opinion  be  held  preJudldaL  The  su- 
persedeas is  accordingly  denied,  and  the 
Jadgmmt  afflrmed. 

TELLER.  J.  (sitting  for  SCOTT,  C.  J.), 
and  BAILBX,  J.,  oonour. 
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SCHMIDT  et  aJ.  v.  WITHER  et  al. 
(No.  10128.) 

(Snpreme  Conrt  of  Colorado.   Not.  7,  1^.) 

JudSM  «»30— Dtotriot  Jirffl*  Im  om«  district 
OMBot  Ism*  write  !■  Mtta  paiilag  la  other 
districts. 

A  dietrict  Joclgo  aittiiir  In  chambera  in  one 
district  cannot  Isaac  writs  of  certiorari  or 
prohibition  or  ordcra  affecting  litigation  in  a 
Bait  penAng  in  another  district,  by  reasMi  of 
the  absence  of  the  Jadge  of  the  latter  district, 
under  Rer.  St  1908,  |  8887,  and  Bass.  Laws 
1911,  p.  247. 

En  Banc. 

Error  to  District  Court,  Routt  GonntT; 
Franda  B.  Bouck,  Judge. 

Action  by  Archibald  Wither  and  anotlier 
against  Tony  Sdunldt  and'another.  Jndg- 
mmt  tot  plaintiffs  before  a  Juattce.  From 
ft  Judgment  Quashing  a,  writ  of  certiorari  and 
pndilbitl<ni,  repairing  the  Justice  of  peace  to 
certify  record  and  prohibiting  him  from  fur- 
ther proceedings  therein,  defendants  bring 
error.  On  aiK>licatlon  for  supersedeas. 
Ju^;ment  affirmed. 

W.  C.  Beilly  and  Joseph  K.  Bozard,  both 
of  Steamboat  Springs,  and  Carlson  &  Brick- 
son,  of  Denver,  for  plaintiffs  in  error. 

A.  M.  Gooding  and  O.  B,  Honscui,  both  of 
Steamboat  Springs,  for  defendants  in  error. 

BAILBY,  J.  PlalutlCTs  in  error  were  de- 
fendants In  an  action  in  forcible  entry  and 
detainer  In  a  Justice  court  In  Routt  County. 
Upon  the  theory  that  the  Issues  Inrolved  title 
to  real  property  they  moved  a  transfer  of 
the  cause  for  trial  tn  the  district  court  of 
the  county.  This  motion  was  doiled.  Trial 
was  had  and  Judgment  rendered  In  the  Jus- 
tice court,  upon  which  a  writ  of  restitution 
issued.  They  thai  petitioned  the  district  court 
of  Routt  County  for  a  writ  of  certiorari  and 
prohibition,  requiring  the  Justice  of  the  peace 
to  certify  his  records  in  the  aforementioned 
cause  to  the  district  court  and  prohibiting 
him  from  further  proceedings  therein.  The 
Judge  of  the  district  ctmrt  of  Routt  County 
being  absent,  plaiutlffli  applied  to  the  presid- 
ing Judge  of  the  district  conrt  In  Dwwr  for 
the  writ,  basing  fheir  application  npoa  an 
afBda^t  showing  the  absence  from  that  Ju- 
risdiction of  the  Routt  County  Judge.  In 
response  to  the  paetition,  tiie  writ  was  al- 
lowed, by  the  preaiding  Judge  of  the  Second 
Judicial  Dhrtrict,  sitting  at  chambers  la  Den- 
ver, and  upon  fais  order,  the  writ  was  issued 
out  of  the  district  court  of  Routt  County. 
Presently  thereafter  defendants  In  error  filed 
a  motim  to  quash  the  writ  so  issued,  which 
upon  due  hearing  was  allowed  and  Judgmmt 
entered  accordingly.  To  review  this  Judg- 
meat  plaintiffs  btfow  bring  the  cause  here 


and  ask  tbat  the  writ  of  error  be  mode  a 

supersedeas. 

Many  questions  are  raised  and  argued  In 
the  application  but  It  Is  necessary  to  deter- 
mine but  one,  which  effectually  disposes  of 
the  matter.  That  quertion  goes  to  the  power 
and  authority  of  a  district  Judg^  sitting  in 
one  district,  to  make  an  order  in  any  cause 
pending  lu  another  district 

It  is  true  that  district  courts  are  courts  of 
general  Jurisdiction  and  that  writ^  processes 
and  orders  operate  on  persons  and  property 
throughout  the  state,  when  issued  by  any 
Judge  within  his  jurisdlctitm.  But  such 
writs  and  orders  may  be  issued  by  the  sev- 
eral Judges  only  while  sitting  in  and  acting 
for  the  respective  districts  within  which  such 
writs  or  orders  tssu& 

In  Klrby  v.  Bo(A  Island  Ry.  Co..  SI  Cola  82, 
116  Pac  lOO.  the  district  Judge  of  the  Toith 
District  was  sitting  at  Driver  and  acting 
as  a  Judge  of  the  Second  Judicial  District. 
When  so  acting,  affidavits  appotalnlng  to 
a  contempt  proceedings  alleged  to  have  been 
committed  In  the  Tenth ,  Judicial  District 
were  presented  to  him,  a  warrant  of  atta<A- 
ment  was  Issued  and  made  returnable  at 
Pueblo,  In  tiie  Tenth  Judicial  District  Be- 
cause the  writ  was  issued  by  the  Judge  of 
the  Tenth  District  outside  of  his  district 
while  boldlng  court  in  Denver  a  motion  to 
quash  the  attachment  was  made,  which  was 
overruled.  In  discussing  tiie  effect  of  a  writ 
or  order  Issued  under  such  facts  aud  dr- 
cnmstances  this  court  in  that,  case  said,  at 
page  89  of  81  Colo.,  at  page  152  of  116  Pac. : 

"Enough  has  been  said  to  clearly  show  that 
the  chambers  of  a  district  Judge,  at  wluch  he 
must  do  such  judicial  business  aa  may  be  done 
out  of  court,  cannot  be  located  without  the 
territorial  iimits  of  his  district,  and  that  any 
judlciaV  act  pertaining  to  the  courts  of  bis 
district,  done  by  Urn  oatride  of  his  district, 
is  witboat  authority  of  law,  and  therefore  void. 
Ontsfde  of  his  district,  he  la  not  a  Jodge  of  hia 
district,  in  the  sense  thst  he  can  do  Judicial 
business  pertaining  thereto.  From  this,  it 
must  necessarily  follow  that  the  presentation 
of  the  affidavits  In  this  case  and  the  action  of 
the  Judge  thereon,  outside  of  the  limits  of  his 
district,  were  nullities,  and  were  not  a  presen- 
tation thereof  and  action  thereon  by  the  Judge 
of  that  district,  as  contemplated  by  law.  This 
being  so,  no  jariadletkm  was  ever  acquired  of 
theae  proceedinga,  and  tiie  notlott  to  quash 
ought  to  have  been  auatained.  It  ia  omtcndcd 
by  the  defendant  in  error  that,  inasmuch  as 
the  plaintiff  In  error  Indaded  in  his  motion  mat- 
ters consistent  with!  the  Jurisdiclj<m  over  his 
person,  he  thereby  waived  the  issuance  of  the 
attachment  outside  of  the  Tenth  Judicial  Dis- 
trict. The  error  of  the  defendant  in  error,  in 
its  contention,  Is  to  assome  that  this  question 
goes  to  the  Jurisdiction  over  the  panHm  «f  tiie 
plaintiff  in  error.  That  Is  not  tbe  ease. 
question  goes  to  tin  Jurisdiction  of  tiie  eoart 
over  the  partieolar  subject  matter  of  ttieae 
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proceedinsB.  That  ma  not  aralred  nor  OMifer- 
red  by  conseot." 

The  statute  pntTldw.  wctlon  8887,  R.  S. 
1908,  that  the  judges  of  the  district  courts 
"shall  have  power  within  thetr  reepecttve  Ju- 
risdictions, and  it  aliall  be  th^  dut7*  i^pon 
application  made  fl»  hereinafter  mmtloned, 
to  grant  writs  of  cerUorari  to  remove  causes 
from  before  Justices  of  the  peace  Into  the 
district  court,"  etc. 

Chapter  97,  Session  Laws  1911,  proTides 
what  ma7  be  done  by  Judges  of  courts  of  rec- 
ord In  vacation,  in  chambers,  but  these  things 
must  be  done  "In  their  respective  districts 
and  counties."  There  is  nothing,  either  in 
the  code  or  statutes,  which  permits  a  district 
Judge,  sitting  in  chambers  In  one  district, 
to  issue  writs  or  orders  affecting  litigation 
in  suits  pending  In  other  districts.  The  Judg- 
ment of  the  trial  court  in  dismissing  the 
writ,  which  the  Judge  of  the  Denver  District, 
under  the  facts  and  circumstances  here  dls* 
dosed,  was  without  authority  to  Issuer  Is 
right,  and  should  be  and  hereby  la  affirmed. 

Judgmeot  affirmed. 


TURNBULL  v.  COLE.   <Ne.  9804.) 

(Supreme  Court  of  CMoiado.  Mot.  T,  192L) 

I 

1.  Sales  •^»473(l)— Coatftloial  sale  lot  valM 
agalMt  ianoosnt  Tarchasen. 

A  aale  contract  reserving  a  secret  lien  to 
the  seller,  will  not  be  recognlaed  aa  giving 
Un  tiUe  against  Interested  parties  without  no- 
tice. 

2.  Sales  «:»45l— Secret  oeadltlenal  sale^  valM 
where  exeoated,  not  reoogaized  by  oonlty. 

Though  a  contract  of  sale  secretly  reserr- 
log  title  to  the  seller  was  valid  where  executed, 
the  recognition  of  such  title  against  the  sub- 
sequent purchaser  or  incumbrancsr  without 
notice  is  contrary  to  the  policy  of  the  state, 
and  such  contract  will  not  be  recognised  hj 
oinnlty  to  the  detriment  of  dtizens  of  the 
state. 

Allen,  Bailey,  and  Whltfor^  JJ.,  jlisaent- 
ing. 


En  Banc. 

Error  to  District  Court,  City  and  County  of 
Denver ;  Julian  H.  Moore.  Judg& 

Action  by  Oscar  M.  Cole  against  L.  W. 
Tumbull  to  recover  possession  of  an  automo- 
bile. Judgment  for  idaintlff,  and  defendant 
brii^  wror.  Affirmed. 

Charles  Ginsberg  and  Walter  E.  Schwed, 
both  of  Denver,  for  plaintiff  in  error. 

Howard  &  McCrillli,  of  Denver*  for  de- 
foidant  in  error. 


TELLER,  J.  Defendant  in  error  had  Judg- 
ment in  an  action  to  recover  an  automobile 
on  which  he  had  a  chattd  mortgage.  Plaln- 
tifr  In  error,  defendant  below,  had  taken  pos- 
session of  ttie  automobile  as  agent  for  one 
Jones,  who  claimed  title  under  an  assignment 
of  a  c<mtract  of  sale  made  in  Utah,  by  wlilch 
one  Keightley,  as  purchaser  of  tbe  car, 
agreed  that,  until  be  had  paid  the  balance 
of  the  purchase  price  according  to  the  terms 
of  said  contract,  the  vendor  thereof  should 
retain  the  tltie  to  It  It  was  further  stipu- 
lated that,  if  the  purdiaser  failed  to  perform 
any  part  of  his  agreement,  as  set  forth  In 
said  contract,  or  If  th&  vendor,  a  corporation, 
should  "at  any  time  deem  Ita^  Insecure," 
It  might  take  possession  ot  the  car  and  sell 
it,  and  apply  the  proceeds  to  payment  on 
any  balance  due  on  the  purdiaee  price,  ac- 
counting to  the  purchaser  for  any  excess. 
But,  if  the  proceeds  did  not  pay  such  bal- 
ance costs  of  sale,  and  attomeya*  fees,  the 
pundiaser  should  still  be  liable  tat  such  bal- 
ance. 

The  car  was  removed  from  Utah  without 
the  knowledge  or  consent  of  the  vendor  or 
ot  Jones,  brought  to  Colorado,  and  sold  to 
one  Ben,  who  mortgaged  It  to  Gole  to  secure 
a  promissory  note  of  9600. 

Defendant  in  error  concedes  that  a  con- 
ditional sale  does  not  pass  title  according  to 
the  dedslfms  of  the  courts  of  Utah.  That 
bcdng  aa,  plalntlif  In  enw  cmtoids  Uwt, 
under  tbe  rule  of  comity  betwen  atatea,  the 
oonrts  of  Uila  state  should  give  efltet  to  the 
contract,  notwithstanding  the  fact  that  In 
this  state  sttdi  contracts  are  held  to  be  abso- 
lute sales  aa  agftinst  creditors  and  purchas- 
ers without  notice  of  the  toot's  claim  oC 
title.  ' 

The  only  question  to  be  determined  Is  aa 
to  the  correctness  of  t3ie  trial  court's  action 
In  leJectliig  said  cmtentlon. 

[1]  It  Is  settled  In  this  Jurisdiction  ttiat 
contracts  like  that  here  under  conslderatton. 
reserving  a  secret  lien  to  the  raidor,  will 
not  be  recognised  as  leaving  title  In  the  ven- 
dtHT.  as  againstr  interested  parties  without  no- 
tlca  Weber  t.  Dlebold  S.  &  L.  Co.,  2  Colo. 
App.  68,  29  Pac.  747;  George  t.  Tufts,  S 
Colo.  162;  Tufts  V.  Bea<^  8  Colo.  App.  85, 
44  Pac.  771;  First  Cnig.  Ohnrcb  Grand 
Bapids  Co.,  16  Colo.  App.  46,  60  Pac  948; 
Andrews  t.  GolOTado  Savings  Bank,  20  Cdo. 
818.  80  Pac.  002.  46  Am.  St  Rep.  291;  Jones 
V.  Clark,  20  Colo.  SS&,  38  Pa&  871;  dark  v. 
Bright,  30  Colo.  199,  60  Pac.  606;  Ooors  v. 
Reagan.  44  Colo.  126.  96  Pac  9M;  Puzzle 
Co.  V.  Morse  Co.,  24  Colo.  App.  74,  131  Pac 
791. 

[2]  In  Goors  v.  Reagan,  supra,  this  court 
quoted  with  approval  from  Weber  v.  Dlebold 
Safe  Co..  supra,  a  statement  that  "transac- 
tions of  tills  character  are  not  favored,  and 
are  opposed  to  public  policy."  We  are  there- 
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fim  of  ttw  OBiidcm  tbat  tbe  trial  coart 
right  in  tuddlng  that  tbe  contract,  ttmigli 
valid  In  ntab,  could  nob  be  enfbrced  in  thia 
state,  becanae  snch  action  would  be  contrary 
to  pnbUc  policy,  and  would  result  In  detil^ 
ment  to  tbe  interests  ot  a  dttxen  o£  tbis 
state.  Botb  of  tbese  groonds  famish  ex- 
ceptions to  tbe  general  rule  ot  comity  as  ap> 
plied  to  the  enforcement  of  contracts. 

In  Dearing  r.  McKlnnoa  Hardware  Co., 
165  N.  y.  78.  68  N.  B.  773,  80  Am.  St  Bep. 
706,  tbe  conrtt  dealing  with  a  mortgage  valid 
In  Micbigan,  and  attempted  to  be  eDf<nced 
in  New  York,  said: 

"Judicial  comity  does  not  reqaira  m  to  en- 
force any  claaae  of  the  iaBtrmnent,  wliich, 
eren  if  valid  under  the  lex  domiaiil,  conflicts 
with  tbe  policy  of  oar  state  relating  to  proper- 
ty within  its  borders,  or  Impairs  the  rights 
or  remedies  ni  domestie  creditors.** 

Boydson  t.  Goodrich.  49  Mich.  66, 12  N.  V. 
913.  Is  to  tbe  same  effect 

In  SldfT  T.  Solace,  23  Tt  279.  Cbe  court  bad 
under  consideration  the  rights  of  an  attach- 
ing creditor  to  a  property  wbidi  had  been 
mortgaged  in  New  Tork  and  moved  to  T«- 
monh  Of  the  rule  of  comity,  tbe  ooart  said: 

"Bat  socb  recognition  does  not  take  place 
by  any  foreign  state,  wben  it  would  be  in- 
compatible with  its  own  authority,  or  prejndi- 
cial  to  the  interests  ot  its  own  subjects." 

Finding  no  error  tn  the  reowd,  flw  Judg- 
ment Is  affirmed. 

AIAJESt,  jr.  (dissenting).  This  is  an  action 
in  replevin  to  recover  the  possession  of  an 
automobil&  In  Octoba,  1918,  the  property 
was  situated  In  the  state  of  Utah  and  owned 
by  the  Uyland  MobHr  Company  of  that  state. 
The  company  entered  Into  a  conditional  sale 
and  title-retaining  contract  in  that  state  with 
re^>ect  to  the  automobile,  and  in  accordance 
witjh  sQch  contract  delivered  poBsession  of 
the  car  to  tbe  conditional  vendee,  retaining 
title  in  itself.  It  Is  conceded  in  the  brieft  on 
both  sides  that  the  seUer  could  recover  the 
property  under  its  title-retaining  contract  if 
the  automobile  had  at  all  times  remained  In 
Utah,  and  all  the  transactions  had  occurred 
only  in  that  state.  The  courts  In  Utah  fol- 
low the  rule  which  Is  stated  in  85  Cyc.  675, 
as  follows: 

*'A  sale  of  goods  on  the  condition  that  the 
property  therein  shall  remain  in  the  seller  un- 
til tbe  price  is  paid,  in  tbe  absence  of  fraad, 
is  valid  against  third  persooB,  claiming  under 
the  buyer  as  aidMe<inent  purdiasers  (or)  mort- 
gagees." 

See  Standard  Steam  Laundry  Co.  r.  Dole, 
22  Utah,  311,  «1  Pac.  1103 ;  First  Nat  Bank 
of  Bvanston  v.  Bonk  of  Waynesboro  (C.  O.  A.) 
262  Fed.  754. 

If  aU  the  transactions  had  occurred  in 
Che  itate  of  Colorado*  tbe  mor^gee,  bavin; 


bad  no  notice  of  tbe  skier's  lien  ot  title, 
would  prevaSL  Pnssle  Co,  v.  Iforoe  Ok.  21 
Coh>.  Aiip.74,  m  Paa  791 

In  Tiflw  of  ttw  conflict  between  Hie  nia 
prevailing  In  Utah  and  tbat  adopted  im  Colo- 
rado with  refevenoe  to  condlttcmal  sales,  tbe 
questi<m  becomes  whether  the  titte-retKbiing 
ocmtract  made  and  valid  In  Utah  is  aiforce- 
able  in  Colorado  against  tbe  mortgagee, 
plaintiff  b^w,  though  sncb  conditional  sale 
would  be  invalid  if  It  bad  been  made  in  this 
state.  Generally  tbe  law  of  the  place  where 
tbe  contract  was  made  will  govern.  35  Cyc 
666.  In  24  B.  C.  Lu  463, 1  750,  It  Is  said: 

"It  is  generally  held  that.  If  a  con£tional 
sale  is  valid  in  the  state  where  made,  withonc 
recording,  but  the  buyer,  without  the  knowl- 
j  edge  or  consent  of  the  seller,  thereafter  re- 
I  moves  the  property  to  another  state,  and  there 
sells  it  to  a  bona  fide  pnrdiaser,  the  seller  may 
recover  the  property  in  that  state,  notwith- 
staodiDg  the  conditfonal  sale  wonid  have  been 
invalid  there  for  want  of  recorfing." 

In  Stndduker  Bros.  Cb.  v.  Man,  18  Wyo. 
868,  80  Pac.  ISl,  110  Am.  St  Rep.  lOOl.  tUa 
rule  was  apiAIed  In  fiivor  of  a  omditliHial' 
vudor  of  a  toniga  state  (CTtab)  against  a 
bona  fide  pnrdiaser  of  the  state  of  tbe  fonun. 
In  Adams  v.  Fdlera,  88  S.  a  212,  TO  S.  Bl 
722,  35  B.  A.  (N.  S.)  886,  Ibe  same  prliMl- 
ple  was  appUed  In  favor  at  a  paztjp  cctfdinff 
in  a  foreign  state  who  bad  rented  a  motion 
picture  machine,  against  a  bona  fide  porcbas- 
er  of  such  machine.  The  same  rule  has  been 
ffdlowed  In  tbto  state  by  car  Court  of  Ap- 
peals In  Harper  t.  Faopl^r  2  Otda  Appb  177. 
29  Paa  1040^  reviewed  in  a  note  In  64  U  B.  A. 
833.  In  that  case  a  conditional,  sale  con- 
tract, made  and  vaUd  tn  ttie  state  of  ^naaa, 
was  enfbrced  In  this  state  i^lnst  attacbliv 
creditors  of  the  conditional  vendee.  That 
case  la  dted  In  BUKwrt  at  the  f  cdlowlnc  state- 
ment In  secttf»  839,  p.  539,  WUllstOB  on 
Sales: 

"It  has  been  held  that  If  In  the  Jnrisifiction 
where  the  sale  was  made  it  was  good  against 
purchasers  or  creditors  of  the  Iniyer,  the  sel- 
ler's  title  will  prevail  against  such  persons  al- 
so though  they  acquire  their  rights  In  another 
state  where  purchasers  and  «editors  of  a  eon- 
diti<nial-bayer  are  protected." 

In  Hmxper  t.  People,  supra,  tbe  court  said: 

"It  would  not  be  pr<^table  to  discuss  the 
reason  of  the  rule,  nor  to  determine  whether  It 
ought  to  be  put  on  the  recognized  comity  ex- 
isting between  tbe  different  sovereignties,  or 
on  Ute  well-settled  prinriple  of  lex  loci  con- 
tractus, which  permits  Uie  enforcemoit  of  a 
contract  according  to  the  established  law  of  the 
place,  BO  long  as  it  does  not  contravene  the 
recognized  policy  of  tbe  state  of  the  fonun. 
Both  prindples  are  freqnently  invoked.  Ac- 
cording to  the  Mumford  Case  [Mumford  t. 
Canty,  50  111.  370],  tbe  contract  win  not  be 
deemed  to  be  opposed  to  the  poller  ^e  state 
unless  based  upon  immoral  or  criminal  cwuM* 
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entloiui.  Id  either  esse  and  npoii  tUhet  gvonnd 
the  contract  may  b«  npheld." 

To  repndiate  Qie  rule  announced  In  the 
Harper  Case  and  overrule  that  case  would 
make  and  does  make  the  de<^lon'  In  the  In- 
stant case  not  <nil7  tn  confilct  with  the  wtf  eht 
of  authority  on  the  precise  if(Ant  here  pre- 
sented, but  also  inconslBtCTt  with  the  great 
weight  of  authority  on  a  similar  point  In  the 
law  of  diattd  mortgages.  As  to  (be  latter 
proposition,  the  following  Is  stated  In  U  O.  J. 
42«,|8S: 

"The  great  weight  of  authority  Is  to  the  ef- 
fect that  a  chattel  mortgage,  properly  execut- 
ed and  recorded  according  to  the  law  of  the 
place  where  the  mortgage  fs  executed  and  the 
property  is  located,  will,  if  valid  there,  be  held 
Talid  even  as  against  creditors  and  purchasers 
in  good  faith  in  another  state  to  whldi  the 
property  Is  remored     the  mortgagor." 

See,  tHJna,  Elora  v.  Jnleabiirg  Motor  Ott^ 
IDS  Pae  645.  In24R.aL.4S8,in  connso- 
Uon  wlfli  tb»  propositloii  tbat  a  oonditlonal 
vendor  may  reclaim  his  property  in  any 
state,  even  though  the  conditloiial  sale  might 
be  invalid  In  the  state  <^  the  fwnni,  a  note 
further  states  that — 

"This  is  the  rule  which  is  applied  in  the  case 
of  chattel  mortgages  as  to  the  effect  of  the 
removal  of  the  proper^  to  another  state  with- 
out the  consent  of  the  mortgagee." 

The  reason  wtgr  conditional  sales,  made  in 
this  state,  are  invalid  In  this  state  as  agalnsti 
third  persons,  Is  that  **tli^  are  constructive* 
ly  fraudnlrat  as  to  creditors"  and  other  third 
persons.  George  v.  Tufts,  B  Colo.  162,  165; 
Coors  V.  Beagan,  44  Colo.  126,  96  Pac.  966. 
Another  reason  appears  to  be  suggested  In 
Andrews  r.  Bank.  20  C^o.  813.  36  Pac.  902, 
46  Am.  St.  Bep.  291,  In  tihat  such  sales  are 
In  effect  chattel  mortgages,  "and  void  as  to 
third  parties,  because  not  executed  and  ac- 
knowledged in  conformity  with  the  chattel 
mortgage  act"  Such  contracts  are  not  con- 
trary to  putdic  policy  as  tbat  term  Is  used 
wbai  refusing  to  at^ly  the  principle  of  lex 
lod  contractus  in  dealing  with  foreign  con- 
tracts. A  cfHitract,  to  be  contrary  to  public, 
policy  80  as  not  to  be  enforceable  in  this  state 
must  be  one  "based  on  criminal  or  Immoral 
coQslderations,"  as  said  by  our  Court  of  Ap- 
peals in  the  Harper  Case.  In  18  0.  J.  266,  { 
27,  it  is  said: 

"A  contract  is  not  necessarily  contrary  to  the 
public  policy  of  a  state  merely  because  it  could 
not  validly  have  been  made  there;  nor  is  it 
one  to  which  comity  will  not  be  extended  mere- 
ly because  the  making  of  such  contracts  in  the 
place  of  the  forum  is  prohibited." 

See,  also,  Intemati(mal  Harvestw  Go.  r. 
McAdam,  142  Wis.  114,  124  N.  W.  1042,  26 
U  B.  A.  (N.  S.)  774.  20  Ann.  Caa.  614.  It  Is 


not  disputed,  and  cannot  be,  that  the  fordgn 
contract  Involved  in  the  instant  case  Is 
not  <me  "based  on  criminal  or  immoral  con- 
siderations." Under  tbe  authoritlee  above 
cited,  it  should  be  given  ^ect  In  this  state. 

I  am  authorized  to  state  that  Mr.  Justice 
BAILET  and  Mr.  Justice  WHITFOED  con- 
cur in  the  vlevra  herein  ei^reased. 


REAQAN  et  ai.  V.  DANIELS  St  aL 
(Ne^  9807.) 

(Supreme  Oeort  ^  (Morade.  Nov.  7.  ljD21.) 


»iu8ta  Ceaaet  ks 
BMtorlal  IssBe 


fraated 
«f  fast 


1.  Plesdlag 
pleadlags 

derad. 

A  motion  for  Judgment  on.  the  pleadings 
eannot  be  entertained  where  a  material  issue 
of  fact  is  tendered. 

2.  SpeoHo  perfonaaMe  •B»ll6-^Mwsr  allag* 
toi  vesdDr's  lask  ef  titte  raises  material  is- 
•■Sk  tboMgh  oaly  partial  paymeat  lavolvad. 

In  a  vendor's  suit  for  apeeffle  performaiwe, 
an  answer  alleging  that  the  vendor  had  no  title 
raised  a  material  issue,  though  the  suit  invtdv- 
ed  only  a  partial  payment,  and  not  the  en- 
tire pntehasa  price  or  the  last  inataHment  due. 

a.  SyeeMo  performaaos  «»95— That  vsodor 
has  ae  title  Is  feed  dsfoase. 

It  is  a  gsod  defense  to  a  vendor's  suit  Cor 
spedflc  perfonnaace  that  he  has  no  title  iriiat< 
ever,  there  b^g  a  lack  of  mntoalitr  ef  remedyf 
and  the  rule  that  plaintiff  need  not  perfect  tttte 
before  decree  not  applying. 

4.  Speelflo  perfermasee  «a»M6— Aaswar  heM 
ts  teader  issae  as  to  data  whsa  iHormsat  was 
to  be  Biada. 

In  a  vandor'a  suit  for  specific  performance, 
where  the  complaint  filed  April  6.  1920,  al- 
leged that  a  specified  payment  was  to  be  made 
by  April  1, 1920,  and  that  it  had  not  been  made, 
an  answer  admitting  the  contract  as  pleaded 
bt  plaintiffs,  except  tbat  it  alleged  tbat  there 
should  appear  therein  the  provisi<m  tbat  such 
payment  was  to  be  made  by  April  10,  tendered 
an  issue  as  to  the  date  upon  which  such  pay- 
ment was  to  be  made. 

5.  PleadlBs  ^»S48->JadgneRt  m  pMlags 
inproperly  reaiered  heeaase  awtertal  Itsaes 

were  raised. 
In  a  vendor's  suit  for  spedfie  performance 
in  which  default  In  making  a  payment  was  al- 
leged, judgment  on  the  pleadings  was  erro- 
neousTy  granted  where  the  answer  raised  issues 
as  to  the  vendor's  lack  of  title,  the  date  when 
such  payment  was  to  be  made  under  the  con- 
tract, and  the  fact  as  to  delivery  of  possMsion, 
as  the  issues  so  tendered  were  mateiiaL 

D^rtment  1. 

Error  to  District  Gout,  IiOgan  Oonnty ;  U 
O.  Stephenson,  Judge. 
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AcU(Hi  by  Fannie  M.  Daniels  and  another 
against  Daniel  Reagan  and  others.  Judg- 
ment for  plaintiffs  on  the  pleadings,  and  de- 
fendants  bring  error.  Beversed. 

Munson  &  Munson,  of  Sterling,  for  plain- 
tiffs in  error. 

Coen  &  Sauter,  of  Sterling,  for  defendants 
la  error. 

AIXE!N,  J.  This  is  a  salt  for  spedflc  per- 
formance of  a  contract  chiefly  concerning 
land,  which  will  more  fully  appear  herein- 
after. On  motion  of  i^lntitCs,  the  trial  court 
rendered  Judgmoit  In  their  favor  upon  the 
pleadings.  The  defendanta  bring  the  cause 
here  for  leriev. 

The  principal  gnestion  presented  for  oar 
determination,  and  the  only  one  necessary 
to  be  dedded  upon  this  leriew,  1b  Aether 
Ihe  court  erred  In  sustaining  the  motton  for 
Judgment  upon  the  xdeadlngs,  consisting  ot 
the  plaintiff^  verlfled  complaint  and  tibe  de- 
ftedanttf  veilfled  answer. 

The  complaint  aUegea,  among  other  things, 
as  follows: 

"That  plaintiffs,  on  tbe  24th  day  of  February, 
1920;  and  at  all  times  hereinafter,  were  the 
owners  in  fee  simple  of  [here  foUows  descrip- 
tion of  a  tract  of  800  acres  of  land  in  Logan 

couDty]. 

"Tliat  on  the  aaid  24th  day  of  February, 
1920,  the  plaintiffs  herein  entered  into  a  certain 
contract  or  agrewneat  whereby  the  i^aintifb 
agreed  to  sdl  to  the  defendants,  and  the  de- 
fendants agreed  to  boy,  the  lands  abore  de- 
scribed.  •   •  •» 

The  complaint  then  sets  forth  the  contract, 
by  the  terms  of  which  it  appears  that  the 
purchasers,  the  defendants,  agreed  to  pay  the 
sum  of  ^0,009  for  the  land,  together  with 
certain  personal  property.  Of  this  sum,  $1,- 
000  was  to  be  paid  "at  the  signing  of  the  con- 
tract," ?7,000  "by  April  1,  1920,"  and  $8,000 
"by  November  1,  1920,"  on  which  latter  date 
the  vmdora,  the  plaintiffs,  agreed  to  execute 
and  deliver  "a  good  and  sufficient  warranty 
deed"  for  the  land  to  the  purchasers.  The 
contract  further  provided  for  a  mortgage 
from  purchasers  to  secure  the  balance  of  the 
purchase  price,  and  that  'the  vendor  agreed 
to  deliver  possesion  of  the  property  to  the 
purchasers  *'by  April  1,  1920." 

The  complaint  further  alleges  that  on  April 
1,  1920,  the  plaintiffs  demanded  of  uud  from 
the  defendants  the  second  payment  thai  al- 
lied to  be  due,  to  wit,  the  sum  of  $7,000, 
and  that  the  defendants  then  and  at  all  times 
since  refused  to  make  such  i>aym«it. 

Spedflc  performance  la  prayed  for,  and 
other  relief  sought 

The  answer  of  the  def«idants  admits  the 
contract  ss  pleaded  by  j^alntlffa  ac^t  as  to 


the  date  when  the  payment  of  $7,000  sboold 
be  made,  the  answer  alleging  that — 

"There  should  appear  in  said  contract  the 
following  words:  ^Parties  second  part  to  make 
second  payment  by  April  10th.* " 

The  answer  further  alleges,  among  other 

things,  as  follows: 

"That  the  plaintiffs  have  f^ed  to  comply 
with  tbe  terms  of  their  agreement  in  this,  to 
wit,  that  tliey  failed  to  deliver  to  the  defend- 
ants the  possession  of  the  said  premises,  and 
of  the  property  contracted  to  be  conveyeid,  as 
by  their  coDtract  they  i^reed  to  do.    •    •  • 

"That  tbe  plaintiffs  are  not  the  owners  in 
fee  of  the  land;  *  •  •  that  the  records  of 
liogan  county  do  not  disdose  tbe  &cts  that  the 
plaintiffs  are  the  owners  in  fee  of  said  land, 
but,  on  tbe  contrary,  affirmatively  show  that 
tbe  plaintiffs  are  not  tbe  owners  of  the  said 
land  in  fee  simple,  and  have  not  been  at  any 
time  from  the  date  of  tbe  said  contract  up  to 
and  including  the  present  time,  and  have  not 
been  able,  at  any  time  since  tbe  date  of  mak- 
ing said  contract,  up  to  and  including  the  pres- 
ent time,  to  convey  the  premises  to  these  de- 
fendants in  fee,  as  they  contracted  and  agreed 
to  do.  •  •  • 

We  come  now  to  a  conaideratiwi  of  the 
contention  that  the  court  etred  In  granting 
plaintiffs'  motion  for  judgment  oo  the  plead- 
ings. 

"In  passing  upon  a  motion  by  one  party  for 
judgment  upon  the  pleadings,  after  issae  join- 
ed, all  tbe  material  allegationa  of  the  opporite 
party  most  be  taken  aa  true;  and  if  the  plend- 
ings  of  the  opposite  party,  though  defective  In 
form,  are  neverUielesB  sidlcient  in  aabstance 
to  sustain  a  Judgment  in  his  favor,  the  motion 
should  not  be  granted."  Rice  v.  Bush,  16  Colo. 
484,  488,  27  Pac.  720,  722. 

[1]  As  said  in  the  syllabus  of  Bichards  v. 
Stewart,  63  Colo.  205, 124  Pac.  740,  quoted  in 
Wallace  t.  CoIUer.  69  Cola  144, 148, 147  Pac. 
660: 

"A  motion  for  Judgment  on  the  pleadings  can- 
not be  entertained  where  a  material  issue  of 

fact  is  tendered." 

[2]  The  def^dants*  answer  does  tender 
material  Issues,  one  of  which  Is  whether  the 
plaintilfo  are  the  owners  of  the  property. 
That  this  is  a  material  Issue,  and  that  the 
allegations  of  the  answer  In  this  respect 
state  a  good  Heteaae,  Is  apparrat  trma  the 
following  statement  of  the  law,  found  In  25 
B.  a  K  274,  S  75: 

"Specific  performance  of  a  contract  for  the 
purchase  of  land  will  not  be  decreed  where 
the  vwdoT  cannot  show  a  dear  title,  bat 
merely  one  ooncermng  whldi  there  is  a  rea- 
sonable doubt,  or  one  vhidi  Is  In  fact  defec- 
tive." 

It  a  vendor  is  not  entitled  to  specific  per- 
fwmance  when  he  has  a  d^ectlve  tttl^  Cor 
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the  greater  reason  he  1b  not  entitled  to  the 
remedy  when  he  has  no  title  whatever.  The 
defendants  are  entitled  to  raise  this  defense 
now,  npon  a  snit  InvoMng  a  partial  payment, 
juat  as  they  would  be  If  the  action  (xmcemed 
the  entire  purchase  price  or  the  last  Install- 
ment due.  Whether  the  covenant  on  their 
part  to  make  a  payment  of  $7,000  be  regard- 
ed as  dependent  or  Independent,  there  la  no 
law  or  rule  of  equity  that  com[>els  a  pur- 
chaser to  pay  a  substantial  amount  on  the 
purchase  price  when  it  Is  found  that  the 
grantor  does  not  own  the  property  and  can- 
not convey  a  merchantable  title  to  the  prem- 
ises. Another  statement  of  the  rule  herein 
referred  to  U  found  In  Smltb  t.  Hunter,  241 
lU.  614,  80  M.  E.  6Se,.X82  Am.  St  Pep.  231. 
as  fc^owa: 
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"All  the  defendant  is  boand  to  show  to  defeat 
a  bin  for  specific  performance  ia  that  Uie  title 
which  Ml  render  is  prepared  to  tender  him  ia 
doobtfal  in  its  cdiaracter." 

[3]  Tbe  reason  for  tbe  rule  e^sts  whether 
the  vendw  snee  to  Con^l  the  payment  of  an 
Installment  of  the  purchase  price  or  tbe  en- 
tire purchase  price.  To  compel  a  purchaser 
to  par  a  substantial  installment,  when  the  Ten- 
dew's  title  Is  defective,  Is  as  modi  a  hardship 
upon  him  as  It  Is  to  compel  him  to  pay  the  en- 
tire purchase  price,  since  in  elttaw  case  It  vir- 
tually compels  falm  to  complete  the  contract  on 
his  part  and  receive  no  title  or  a  defective 
title  in  return.  In  tbe  instant  case  the  an- 
swer did  not  merely  all^  that  ptaintiffs' 
title  was  defective,  but  alleged,  in  effect,  that 
they  had  no  title  whatever.  This  amounts  to 
alleging  that  tbe  plaintiffs  will  never  be  able 
to  convey  a  merchantable  title,  which  Is  a 
good  defense  on  the  ground  of  lack  of  mutual- 
ity of  remedy  and  does  not  run  counter  to  tbe 
rule  that  plaintiff  need  not  perfect  title  be- 
fore decree ;  for  that  rule  only  applies  where 
"the  vendor  is  Anally  able  to  convey  a  per- 
fect title."    See  36  Cyc  627. 

[4]  The  answer  also  tendered  an  Issue  as 
to  tbe  date  upon  which  tbe  paymrat  of  $7,000 
was  to  be  made.  The  complaint  fixed  such 
date  at  April  1,  1920.  The  answer  alleged 
the  date  to  be  April  10.  1920.  The  com- 
plaint was  filed  April  6,  1920. 

Another  issue  of  fact  tendered  by  the  an- 
swer is  whether  the  plaintiffs  dellv««d  pos- 
session to  the  defendants  of  the  property  on 
April  1. 1920. 

[6]  The  Issues  tendered  by  the  answer  were 
material  issues,  requiring  the  taking  of  evi- 
dence and  a  trial  of  the  cause  upon  its  merits. 
It  was  error  to  grant  a  motion  for  Judgment 
upon  the  pieadlnga 

The  Judsmoit  is  reversed. 

TELLER,  3^  sitting  for  SCOFr.  a  J.,  and 
WHITFORD,  J.,  concur. 


Master  and  servant  •9»36l^lsobarffed  taxl- 
oab  driver  held*  sot  an  "enpleyss"  witUs 
CoMpsasatloB  Aet  fey  ratMoatlos. 

Where  driver  of  taxicab  was  diacharged 

from  bis  employment  and  thereafter,  without 
employer's  knowledge  or  consent,  took  on  a 
trip  persons  who  had  the  day  before  requested 
the  employer  that  he  be  chosen  as  driver  for 
tbe  trip,  and  was  Itllled  on  the  trip,  and  the 
passengers  thereafter  paid  the  employer  for 
the  trip,  the  relation  of  master  and  servant 
did  not  exist  osder  the  Workmen's  Gompensa- 
tltm  Aet  at  the  time  he  was  killed,  and  his  de- 
pendents were  not  entitled  to  compensation; 
neither  tbe  doctrine  of  ratification  nor  estop- 
pel being  applicable. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Em- 
pl07«.] 

E^Tor  to  District  Court,  City  and  County  at 
Denver;  Charles  0.  Butler,  Judge. 

Proceeding  by  Mary  D.  Chadwi<±  and  Wil- 
liam Qiadwick,  the  vridow  and  minor  child  of 
John  B.  Chadwick,  under  the  Workmen's 
Compensation  Act,  to  obtain  compensatlcm  for 
his  death,  opposed  by  John  F.Burke,  the  em- 
ployer. There  was  an  award  of  compensation, 
which  was  affirmed  in  part  and  reversed  In 
part  by  Ihe  district  court,  and  the  employer 
brings  error.  Reversed  and  remanded. 

George  J.  Lemmon  and  John  R.  Smith,  both 
of  Dfflver,  for  plaintiff  in  errw. 

Victor  E.  K^ee^  Att7.  Gen.,  and  S. 
Fine,  Asst  Atty.  <3Ka^  tot  Industrial  (Jmnmis- 
slon. 

Jotm  £.  Rluker,  of  Denver,  for  detendanta 
In  error  Chadwick. 

BAlLEfT,  3.  Tbe  case  is  bare  on  erm  to 
review  a  Judgment  of  Uie  district  court  of  Hie 
City  and  Gotuty  of  Denver,  afllrmtaig  in  part 
and  rerrasing  In  part,  an  award  <tf  the  In- 
dtutriid  Commission  ut  Colorado. 

Claimants  are  the  widow  and  minor  child 
of  3<Am  B.  Chadwick,  wlw  suffered  injuries 
tnm  which  he  died,  while  driving  an  auto- 
mobile belonging  to  John  F.  Bnrt»,  pro^letor 
of  a  taidcab  line^  operating  In  and  about  the 
City  of  Denver. 

It  appears  lhat  Bnrke^  in  condncttiv  his 
business,  employed  from  four  to  fourteen 
drivers,  and  that  In  tbe  summer  season  many 
of  his  men  and  madilnes  are  ei^aged  in 
transporting  x>asBenger8  to  and  from  various 
mountain  resorts.  Decedent  had  been  so  etor 
ployed  tfy  Burke  tor  some  constdcraUe  time. 
On  the  day  precedhig  tbe  aoeident  a  party  of 
Texas  tourists  arranged  with  Burke  tor  a 
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trip  to  EMes  Farfc,  and  requeBted  that  Oiad- 
wlck  be  seat  as  drlTer.  Bni^e  reddled  that 
be  would  try  to  get  Chadwick,  but  could  not 
gnarantee  to  do  so.  At  that  time  Chadwick 
bad  driven  a  party  to  Oolorado  Springs.  He 
retomed  the  same  evening,  and  in  conse- 
quence of  complainta  received  by  Burke  of 
Ghadwlck's  careless  and  reckless  driving  on 
tliat  trip  was  then  and  there  discharged,  and 
directed  to  report  at  tbe  ofBce  in  the  morning 
for  a  settlement  Hie  next  morning,  tbe  day 
of  the  accident,  Chadwick,  Instead  of  report- 
ing at  the  office  as  directed,  took  the  car  ha 
had  bera  accustomed  to  drive,  called  for  the 
party  of  tourists  ^rbo  had  previously  arrang- 
ed ^tta  for  tbe  Estes  Park  trip,  and 
left  with  tbem.  This  was  witbont  tbe  knowl- 
edge or  assent  of  Bnrke^  and  directly  against 
and  contrary  to  WH  specific  orders  to  Ibe  ef- 
fect tbat  Chadwick  cAould  come  to  the  ofBce 
on  that  morning  for  settlement  of  his  ao- 
coonts,  because  of  bis  discharge  npon  the  pn- 
vlous  evening. 

While  making  the  return  trip  from  Estes 
Paric,  Chadwick  attempted  to  tarn  the  car 
out  of  a  rut  on  a  mnddy  road,  lAen  It  npeet, 
pinning  him  underneath,  resulting  In  Injuries 
tnun  wblcb  be  died  a  few  days  later.  The 
pasamgers  w&b  broui^t  to  Denver,  and  later 
paid  Burke  the  regular  fare  for  Ibe  trip^ 

Commission  failed  to  directly  find  that 
Cbadwidc  had  beai  ^sdiarged,  but  from  ir^ 
resfattible  Inftnnee  did  so  find  in  that  it  de- 
clared toat  Burke  to  accepting  payment  from 
the  tonrists  ratified  tbe  act  of  Chadwick  in 
going  out  for  the  trip,  which  acceptance  of 
payment  by  Burke  tbe  Commission  held  re- 
instated Chadwick  as  an  employee.  Tbe 
Commission's  findings  for  all  practical  pur- 
poses were  findings  that  CSiadwlck  was  not 
In  the  employment  of  Burke  at  the  time  of  the 
accident.  That  he  was  not  in  such  employ- 
ment at  tbat  time  is  condnsivtiy  established 
by  the  proo^  the  testimony  of  four  witnesses 
to  the  effect  that  CSiadwick  was  discharged 
on  the  evening  before  the  accident  being  ab- 
solutely uncontradicted. 

There  Is  no  conflict  to  the  testimony  upon 
Oke  fact  of  Cbadwick's  discbarge,  and  the 
questloQ  of  his  reinstatement  is  strictly  one 
of  law  and  not  of  fact  The  Commission 
found  tbat  he  was  an  employee  solely  upon 
an  alleged  ratification  by  Burke  of  his  act  in 
taking  the  car,  without  authorityt  as  above 
noted.  This  view  was  adopted  by  the  district 
court 

It  seems  clear  to  us  that  tbe  acceptance  by 
Burke  of  pay  tor  the  use  of  bis  automobile 
aod  equIiMuent  could  have  and  did  have  no 
effect  whatever  upon  the  status  of  Chadwick. 
Chadwick  was  ^ther  an  employee  of  Burke 
at  the  time  of  the  accident  or  he  was  not  If 
he  was  not,  then  we  fail  to  see  how  any  eab- 
segumt  act  of  Burke  In  dealing  with  third 
parties  could  change  Cbadwick's  rations  to 


him.  Whatever  the  law  may  be  upon  tbe 
subjects  of  ratification  and  eetopp^  under 
the  circumstances  here  shown,  as  applied  to 
third  peramis,  manifestly,  as  between  Burke 
and  Chadwldc,  upon  tbe  undisputed  tects. 
neither  the  doctrine  of  ratification  nor  es- 
toppel has  the  slightest  appllcatlrai,  and  both 
the  Commission  and  the  district  court  were 
to  emx  In  holding  to  the  contrary.  If  Oud- 
wlck  was  not  to  the  on^oyment  of  Bnrte 
when  Injured  his  hdn  have  no  standby  un- 
der tbe  Workmoi's  Compensation  Act  <Law!t 
1919,  p.  700).  It  conclusively  apfiears  llmt 
when  GhadwlA  was  Injured,  be  had  been 
discharged,  and  was  a  mere  volunteo",  wrong- 
fully ragaged  In  driring  tbe  BuAe  car.  Tbe 
law  must  leave  blm  where  It  finds  blm,  for 
stooe  ibat  idtnation  was  bronibt  about  by'  Us 
own  wilful  and  dtiUberato  wrong,  upon  no 
posriHe  tbsorj  Is  b«  or  are  Ms  dependcntB  In 
positton  to  ask  (V  xeoelve  eompeDsattoa  at 
tbe  hands  of  Buike. 

Since  tbe  case  Is  detonlned  upon  tUa  pnr^ 
ticular  potot.  It  becmies  tmnecessary  to  el12i«' 
eonrider  or  dedde  an*;  at  tbe  many  oOiar  in- 
teresting and  Important  questions  argued  and 
submitted. 

Jlidgment  reversed  and  cause  raDand6d. 

nSLLDB  and  BUBKB  eonco^ 


COLORADO  &  8.  RY.  CO.  T.  FORD. 

<N0.  10189.) 

(Supreme  Court  of  Colorado.   Nov.  T.  1921.  > 

1.  Rallroate  «s>327( I)— Motorist's  fallare  to 
•to|i  sot  oesMbstary  BoflUgeBseL 

Tba  mere  fact  tbat  the  driver  <C  an  asto- 
mobiie  did  not  stop  in  approadiing  a  railrosd 
crosshif  does  not  esUbUrii  contributory  neg- 
ligence in  all  cases. 

2.  RaJIroads  «s»350(ie)— MotortsTs  oostrlfes- 
tory  neflllgence  In  aot  looking  held  for  Jary. 

In  an  action  for  damages  to  automotille  at 
a  railroad  crossing,  evidence  h^d  not  to  show 
eoDclusively  as  a  matter  of  law  that  the  motor- 
ist conld  have  seen  tbe  aovroacUng  train,  the 
engine  of  which  was  bailing  witlioDt  Bhowing 
any  UglitSt  In  time  to  have  avoided  the  acci- 
dent if  he  had  looked  as  he  dalmed  to  have 
done. 

3.  Raliroads  «»350(I3)— MotorUt's  oeatriba- 
tory  neallgesoe  Is  gelsB  at  SKeesalve  apssi 

held  for  Jury. 
Where  an  antomobile  driver  testified  that 
an  engine  approaching  a  railroad  crosring  was 
backing  without  showing  any  Ui^ta  and  that  fae 
did  not  see  it  antQ  it  was  dose  upon  him,  tlie 
fact  that  he  Vas  then  gohig  at  a  speed  which 
made  It  impossible  to  stop  twfore  entering  up- 
on the  crossing  so  that  he  was  obliged  to  ac- 
celerate and  ran  off  the  road,  reuniting  in  in- 
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jury  to  hlf  automobile,  does  not  ooucIiuiTdl? 
establish  tbat  bia  speed  was  so  excessive  aa  to 
render  bim  guilty  of  coutribatory  negUs^nce  aa 
a  matter  of  Inr. 

Department  1. 

Error  to  District  Ootirt.  Olty  and  Oonnty 
of  Denver ;  Clarence  3.  Morley*  Judce. 

Actlfm  by  J.  J.  Ford  against  0i*  Oolf«ado 
&  Sonthem  BaUway  Ctnnpany.  Judgment 
fior  plaintiff,  and  defendant  Ifftaiga  error. 
Application  for  sopersedeas  doiled,  and 
Judgment  affirmed. 

£.  B.  Whltted.  3.  L.  Btce»  and  J.  Q.  Dler, 
all  of  Denver,  for  plalntlll  In  error. 
W.  B.  dark,  of  Dotver,  tor  defndaot  in 

meat. 

AltLBN,  3.  Thla  la  an  actkm  fw  damages 
resulting  to  an  automobile  In  an  accident  at 
a  railroad  crossing.  The  plaintiff  recovered 
a  Judgment,  and  tbe  defendant  brings  ttae 
cause  tiere  frar  review,  implying  at  tbls  tline 
for  a  snpersedeaa. 

The  complaint  charged  negligence,  and 
as  to  that  matter  there  Is  now  no  contro- 
versy. Tbe  answer  set  op  the  defense  of 
contributory  negilgoice. 

Goanael  for  sdalntiff  in  error  stato^  and 
we  likewise  find,  that  tbe  assignments  of 
error  preset  but  one  question  for  our  deter- 
mination, and  that  la  whether  ok  not  as  a 
matter  of  law  the  plalntifl  was  guilty  of  such 
oontrlbntory  negllgmob  aa  to  bar  recovery. 
Only  so  much  of  the  evidence  as  Is  sufficient 
to  dispose  (MC  tbls  qnestiOD  will  be  hereinafter 
stated. 

On  i^ril  17. 1920,  at  about  10  o'clock  p.  m., 
the  plaintiff,  accompanied  by  other  powHia, 
was  drlTlng  an  automobUe,  proceeding  south 
on  loffLa  street.  In  tbe  (Aty  and  coon^  of 
Denver.  The  railroad  track  of  tbe  Odorado 
St  Southern  Ballway  Company,  the  drtend- 
ant,  crosses  I.ogan  street  diagonally  at  a 
point  toward  which  plaintiff  was  driving.  As 
plaintiff  was  nearlng  tbls  place,  tbe  crossing 
was  being  aj^roaehed  by  a  passenger  train 
of  tbe  defendant.  The  train  was  being 
drawn  by  a  locomotive  trav^lng  badEward, 
the  tender  beUig  ahead.  The  plaintiff's  evi- 
dence is  to  the  effect  that  he  was  driving  at 
the  rate  of  frran  10  to  12  miles  per  hour 
when  approaching  the  crossing,  and  tbat 
when  he  was  "30  to  60  feet"  frnn  the  cross- 
ing he  saw  a  dark  object,  the  tender  of  an 
engine,  approaching. 

On  seeing  the  moving  locomotive  tmder, 
the  plaintiff  believed  that  his  machine  would 
collide  with  it  if  he  attempted  to  stop;  In 
other  words,  that  the  automobile  could  not 
be  8t(H>ped  before  reaching  the  track.  Plaln- 
tifl thereupon  stepped  upon  the  accelerator, 
increaaiag  the  veed  of  the  car,  in  an  at- 
tempt to  cross  the  track  ahead  of  the  train. 
In  doing  S0|  be  steered  tbe  automobile  to- 


ward the  right,  so  that  It  would  reach  the 
track  at  a  point  a  short  distance  away  from 
where  the  locomotive  then  was,  and  ap- 
proaching the  crossing  from  bis  left  He 
succeeded  In  getting  his  machine  across  the 
track  at  Otat  point  before  it  was  reached 
by  the  train.  A  collision  was  avoided.  The 
track  at  the  point  where  plaintiff  crossed  it 
is  beyond  or  near  the  edge  of  tbe  Intersec- 
tl<m  of  the  street  and  the  railroad  right  of 
way,  and  crossing  arrangements  are  not 
provided  for,  the  rails  not  being  planked. 
As  a  result  of  driving  the  automobile  across 
the  track,  over  unplanked  rails,  beyond  the 
usual  crossing  place,  the  machine  was  dam- 
aged. 

Tbe  plaintiff  teatlQed  tbat  at  the  time  of 
tba  accident  no  b^  was  ringing  upon  tbe 
locomotive,  no  bell  signal  system  was  In 
operation  at  the  crossing,  and  that  there 
were  no  lights  of  any  kind  upon  the  ap- 
proaching locomotiTe  tender. 

The  street  on  which  plaintiff  was  travel- 
ing was  wet,  muddy,  and  slippery.  Tbe 
curtains  of  the  automobile  were  in  use,  so 
fliat  tbe  car  was  inclosed,  except  for  an  open 
space  at  the  drive's,  the  plaintUTs,  left. 

Beferrlng  to  the  occasion  of  approadiing 
the  crossing,  the  plaintiff  twtifled : 

"I  looked  sud  listened  because  I  always  was 
familiar  tiiat  there  was  a  track  there,  and  al- 
ways bore  tbat  In  mind.  I  didn't  hear  anything 
and  didn't  see  anything,  and  all  of  a  sudden  thla 
black  object  appeared.  I  stepped  on  It  and 
turned  it  off  to  one  side  to  get  across  becaase 
I  knew  if  I  went  to  stop  it  would  hit  me. 

**Q.  Now,  when  yon  steiwed  on  it,  as  you  say. 
you  mean  yon  put  your  foot  <m  the  accelerator? 
A.  Tes. 

"Q.  In  an  endeavor  to  get  ahead  <tf  tender 
to  avoid  a  collidon?    A.  Tea.** 

[1  ]  The  plaintiff  did  not  stop  In  approach- 
ing the  railroad  crossing,  but  It  is  not  claim- 
ed, and  it  could  not  be  held,  that  because  of 
such  fact  alone  the  plaintiff  was  guilty  of 
contributory  negligence.  In  section  685, 
Berry,  Automobiles  (3d  Ed.),  the  author,  tit- 
Ing  many  cases,  says: 

"In  most  of  the  states  the  mle  is  that  rea- 
sonable care  in  approaching  a  railroad  crossing 
crossing  does  not  ordinarily  require  a  motorist 
to  stop,  but  that  it  does  require  bim  to  look  and 
listen,  and  to  exercise  reasonable  care  to  select 
a  place  where  the  act  of  looking  and  listening 
will  be  reasonably  effective.  Qenerslly,  stop* 
ping  is  not  essential  unless  both  sedng  and 
hearing  are  Ineffectual  without  doing  so.** 

[2]  The  defendant's  train  was  traveling 
slowly,  and,  pointing  out  this  fact,  counsel 
for  defendant  assert  that  "it  is  a  vain  thing 
for  the  plaintiff  to  assert  that  he  looked  and 
listened."  This  contention  may  be  disposed 
of,  as  it  was  In  Union  Padflc  Go.  v.  I^rson, 
66  Colo.  15,  IT,  178  Pac;  and  la  tbe  same 
language,  to  witt 
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"In  this  case,  however,  the  question  of  wheth- 
er plaintiff,  bad  he  looked,  must  of  necessity 
hare  seen  the  engine  approaching,  is  in  sharp 
dispute.  It  does  not  conelnsiTely  appear,  had 
he  looked  and  listened  as  he  claims  he  did,  that 
he  mnit  hare  seen  his  danger  in  time  to  have 
aroided  it." 

[3]  The  point  most  pressed  by  plaintiff  In 
o-ror  is  tbat  the  speed  of  plalntlfC's  auto- 
mobile was  audi  that  he  could  not  stop  after 
he  did  see  the  engine  trader,  and  It  is  con- 
tended. In  effect,  that.this  shows  that  plain- 
tiff was  not  In  the  exercise  of  doe  care.  In 
this  connection  the  i^iliiion  in  Great  West- 
ern By.  Go.  r.  Lee,  198  Pac.  271,  is  relied  on. 
That  case,  howoTer,  is  distingnlsfaable  firom 
the  instant  case.  It  involved  no  facta  con- 
cerning danger  from  collision  with  a  locomo- 
tive traveling  backward,  withont  lights,  in 
the  nighttime.  The  conclnBicm  there  mched 
was  bi  tbe  light  of  the  role  that  a  motorist 
must  use  care  ivQportiimed  to  the  probable 
danger  in  passing  over  railroad  crossings. 
Applying  the  same  role  in  tbe  Instant  case, 
we  cannot  say  that  the  facts  show,  as  a  mat- 
ter of  law,  that  the  plaintiff  did  not  ose  such 
due  care.  In  Van  Auken  t.  Railway  Oo.,  M 
Mich.  307,  6S  N.  W.  971,  22  U  R.  A.  83,  tbe 
court  said : 

"And  we  think  it  should  be  at  least  a  ques- 
tion for  the  jury  as  to  whether  a  traveler  is  in 
fault  in  failing  to  anticipate  and  guard  againBt 
such  an  unusual  thing  as  the  running  of  a  train 
without  a  headlight." 

Tbe  case  of  Hines  v.  C,  M.  &  St.  P.  By. 
Co.,  105  Wash.  178,  177  Pac.  795,  was  an 
action  by  one  who,  while  proceeding  In  his 
automobile,  was  struck  at  a  crossing  by  a 
locomotive  moving  l>ackward8  in  the  dark 
without  a  headlight  The  court  there  held 
that  tbe  plaintiff,  under  the  drcumstances, 
was  not  guilty  of  contributory  negllgenciD  as 
a  matter  of  law  in  failing  to  stop  before 
driving  onto  the  crossing.  The  opinion  in 
that  case  applies  a  rule  which  well  might  be 
observed  In  the  instant  case,  and  states  it 
by  quoting  from  Hull  v.  S.,  R.  &  S.  R.  Oo.,  60 
Wash.  162,  110  Pac  804.  as  follows: 

"A  victim  of  an  accident  is  entitled  to  have 
his  conduct  judged  by  the  drcumstances  sur- 
rounding him  at  tbe  time  of  the  accident — by 
the  conditions  as  the;  appeared  to  one  in  his 
then  situation— and  if  his  conduct,  when  so 
judged,  appears  to  be  tbat  of  a  reasonably  pru- 
dent person,  he  cannot  be  said  to  be  guilty  of 
negligence." 

In  the  light  of  the  roles  her^nbef<n«  stat- 
ed, we  do  not  find  that  the  plaintiff  was 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law  from  the  facts  appearing  In  ttie 
record.  There  is  no  error  In  tbe  rulings  com- 
plained of,  all  of  which  involve  the  aoes- 
tiou  above  discussed. 


The  application  for  a  supersedeas  Is  de- 
nied, and  the  Judgment  is  affirmed. 

TELLER,  J.,  sitting  for  SCOTT.  0.  J.,  and 
WHITFORD,  J.,  concur. 


HASSELL  IRON  WORKS  CO.  et  al.  T.  IN- 
DUSTRIAL COMMISSION  et  aL 
(No.  10086.) 

(Supreme  Court  of  Colorado.   Nor.  7.  1921.) 

Master  and  servant  ^=>4(M(4)— Evidaacs  lield 
to  support  compensation  award  for  death  by 
iigbtnUg. 

Evidence  held  to  supiiort  a  finding  that  the 
death  of  an  ozy-acetylene  welder  by  lightning 
while  working  on  a  steel  bridge  was  caused  by 
an  accident  arising  out  of  his  en^l<9ment 
within  Workmen's  Compensation  Act  1915,  |  8. 

Error  to  District  Court,  £3  Paso  County; 
J.  W.  Sheafor,  Judge. 

Proceeding  by  Eaisabeth  Hmtkai,  on  be- 
half of  herself  and  minor  diUdren  of  John 
Hmtkai,  for  an  award  under  the  Workmmt's 
Compensation  Act,  opposed  by  Oie  Hassell 
Iron  Works  Company,  employer,  and  the 
Ocean  Accident  &  Guarantee  Corporation, 
Insurer.  The  employer  and  insurer  brought 
a(4lon  in  the  DisWcft  Court  to  set  aside  the 
findings  and  award  of  the  Industrial  Oom- 
mlsslon.  Judgment  for  the  defendants,  and 
the  plaintiffs  bring  error.  Affirmed. 

Fred  W.  Varney  and  Chas.  W.  O'DonneU. 
both  of  Denver,  for  plaintiffs  in  error. 

Victor  E.  Keyes,  Atty.  Gen.,  and  John  S. 
Fine,  Asst.  Atty.  Gen.,  for  Indnatrial  Com- 
mission. 

Martin  M.  Bums,  of  Colorado  Springs, 
for  defendant  In  error  Elisabeth  Hmtkai. 

ALLXaX,  J.  Thla  la  an  action  bnni^t  in 
tbe  district  court  of  "EL  Paao  conntr  to  set 
aside  the  findings  and  award  oi  the  Indus- 
trial Gommlsalan  In  the  matter  of  a  dalm 
presented  under  the  Workmm'a  Compensa- 
tion  Act  The  district  court  confirmed  tbe 
findings  and  award,  and  plalntifb  bting  the 
cause  here  for  review. 

The  claim  for  compensatloQ  filed  with  tbe 
Industrial  Commission  was  made  by  and  on 
behalf  of  Qte  d^iwidents  of  a  deceased  em- 
ployg,  one  John  Hmtkai.  The  findings  and 
award  were  in  favor  of  tbe  dalmanta.  Tike 
claim  waa  resisted  by  the  miployer  and  the 
insurer,  plaintiffs  In  error  here  and  plain- 
tiffs below. 

The  findings  of  tbe  CnnmlsriQn,  wa  far  as 
now  material,  are  as  follows: 
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"That  John  Hntkai.  deceased,  vu  killed 
an  accident  arising  out  of  and  in  the  coarse  ot 
his  employment  while  performing  serrices  aris- 
ing oat  of  and  in  the  course  of  bis  employ- 
ment while  working  for  the  •  •  *  «nplo;er 
at  Ship  Rock,  N.        on  September  9,  A.  D. 

That  while  so  employed  and  while  en- 
gaglQ  in  operating  an  ozy-acetylene  torch  and 
wrecking  a  steel  bridge  on  an  Island  in  the 
San  Joan  river,  near  Ship  Rock,  N.  M.,  tbe  said 
John  Hmtkal  was  atrack  by  lightning,  death 
resulting  Instantly.  That  his  death  was  the 
immediate  result  of  the  accident  above  de- 
scribed, and  arose  oat  of  and  in  the  coarse  of 
his  employment   •  * 

The  (d>Jectiona  of  the  plaintiffs  In  error 
to  tbe  findings  and  award  of  the  Commission 
are  stated  In  various  ways  in  tbe  complaint 
and  in  tbe  aBsignmrat  of  errors,  but  tbey 
may  be  gummed  up  in  this,  namely,  tbat 
tbere  is  no  evldrace  to  support  tbe  finding 
that  tbe  accident  arose  out  of  the  employ- 
ment. 

The  matffllality  of  the  objection,  as  thus 
stated,  results  from  that  ivovlslon  of  sec- 
tion 8,  c.  179,  Session  Laws  of  1915,  which 
makes  It  one  at  tbe  conditions  precedent  to 
the  right  to  cranpensatlon  that  the  injury 
or  death  of  tbe  employft  be  ^ozimately 
caused  by  actddent  arising  oat  of  his  em- 
ployment 

The  only  question  that  need  be  detennined 
upon  this  review  is  whether  tbere  Is  evi- 
dence to  suj^rt  tbe  finding  that  tbe  acci- 
dent arose  eat  of  the  employment.  In  Pas- 
sim V.  Industrial  Goaunlstion,  64  Oola  360, 
171  Pac.  370,  this  court  said: 

"This  court  may  consider  only  the  legal  ques- 
tion of  whether  tf^ere  is  evidence  to  support 
the  findings,  and  not  whether  the  Commission 
has  misconstmed  its  probative  effect.  The 
award  is  condusive  npon  all  matters  of  fact 
properly  In  dispute  before  the  Commission, 
where  supported  by  evidence,  or  reasonable 
inference  to  be  drawn  therefrom.** 

The  employ^  concerned  In  the  instant  case 
was  killed  by  lightning.  It  is  claimed  by  tbe 
plaintiffs  In  error  that,  upon  the  facts  ap- 
pearing in  the  Instant  case,  the  Commission 
could  not  find  that  the  accident  of  being 
struck  by  lightning  arose  out  of  the  employ- 
ment. It  appears  to  be  assumed  on  both 
sides  that  a  correct  statement  of  law  rele- 
vant to  this  matter  is  tbat  found  in  1  Hon- 
nold  on  Workmen's  Comjwnsatlon,  4SSr  as 
follows: 

"The  employer  cannot  ordinarily  be  held  lia- 
ble for  compensation  for  disability  from  sun- 
stroke, freeiing  and  lightning.  These  are 
forces  of  nature  which  he  cannot  foresee  and 
Iirevent,  and  the  enyiloyee  is  ordinarily  no 
more  subject  to  injury  from  snch  sources  than 
others.  -  But  where  the  work  and  the  method 
of  doing  tbe  work  exposes  tbe  employes  to  the 


forces  of  nature  to  a  greater  extent  than  he 
would  be  if  not  so  engaged,  the  industry  in- 
creased the  danger  from  sudi  forces,  and  the 
employer  is  liable." 


In  the  light  of  the  stat«nent  Just  quoted, 
tbe  contention  of  the  plaintiffs  In  error  may 
be  said  to  be  tbat  tbere  is  no  evidence  tbat 
tbe  employ^,  John  Hrutkai,  was  exposed  to 
tbe  danger  of  being  stru<^  by  lightning  to 
a  greater  extent  than  be  would  be  if  not 
engaged  In  bis  employment  Upon  this  point 
there  is  evidence  of  the  following  facts: 

At  the  time  of  being  struck  by  lightning, 
Hrutkai  was  working  upon  a  steel  bridge 
which  was  partly  In  water  and  partly  upon 
a  rlvM:  bank.  He  was  an  tny-acetyloie 
welder.  His  employment  required  him  to 
use,  and  he  did  use,  a  platinum  lighter,  a 
torch,  a  small  wrench,  and  a  pair  of  pliers. 
He  bad  some  of  these  tocds  on  his  i>erson 
when  he  was  struck  by  lightning.  The  tools 
were  carried  over  the  sfiot  on  bis  body  od 
which  bums  were  found.  At  the  time  of 
the  accident  the  gtoond  was  damp,  and  an 
electrical  stram  was  In  progress.  A  witness 
for  the  claimants  describes  the  bridge  and 
the  surrounding  conditions,  as  follows; 

"The  bridge  washed  down  the  river,  •  •  • 
a  quarter  of  a  mile;  it  was  a  steel  bridge. 
•  *  *  That  is  a  pretty  swift  river;  it  was 
50  feet  from  the  bank  to  the  bridge  and  It  was 
about  32  feet  high  from  the  floor  to  the  high- 
est part  of  the  arch;  there  was  about  47  tons 
of  sted  in  it  When  It  went  down  it  seems  as 
though  it  hung  on  an  abutment  and  went  down 
end  first,  and  when  it  struck  it  doubled  up  In 
the  center  and  twisted  In  a  kind  of  a  mass. 
Tbere  was  about  20  feet}  In  the  water  that 
we  bad  to  cross  to  get  out  to  the  bridge  and 
the  balance  was  on  the  other  side;  it  lay  on 
tbe  island.  He  [Hratkal}  was  at  the  lower 
end  of  the  bridge.  *  *  *  He  was  atill  work- 
ing tbe  last  I  seen  of  him,  and  bad  a  torch  In  his 
hand  eutting." 

The  witness  Andrew  Seid  was  experienced 
npon  the  subject  of  lightning  protectors  for 
street  cars,  and  was  an  electrician.  He  tes- 
tified that  he  had  gtv&i  special  attention  and 
consideration  to  devices  and  means  for  the 
protection  of  street  cars  against  lightning, 
and  studied  the  action  of  lightning  in  devis- 
ing those  means  of  protection.  He  further 
testified.  In  answer  to  a  hypothetical  ques- 
tion, to  the  effect  that  the  deceased  would 
be  exposed  to  a  greater  hazard  from  light- 
ning bcaose  of  the  place  at  which  he  was 
working  and  the  conditions  of  his  employ- 
ment 

Tbe  Commlsslmi  could  have  found;  as  a 
reasonable  Inference  to  be  drawn  ttom  the 
evidence,  tbat  the  steel  in  tk&  bridge  and  the 
water  underneath  caused  an  attraction  for 
lightning,  and  was  a  coBductor  thereof  to  an 
extent  much  greater  than  was  common  to 
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points  elsewhere  In  flie  Tidnlty,  and  conid 
bave  so  found  even  If  the  tesUmonj  of  tbe 
witness  Beld  had  not  been  admitted.  As 
said  in  Passlnl  r.  Industrial  Conimfsslon, 
supra,  we  cannot  consider  whether  tbe  Com- 
mission misconstrued  the  probative  effect  of 
the  evidence:  We  cannot  say  that  the  Cmn* 
mission  to  have  found  that  the  oraidl-. 
tions  ^ndei*  which  Hrotkal  was  working 
did  not  add  to  his  hazard  of  being  stmck  by 
Ughtnlns.  Hie  facts  in  the  instant  case  are 
as  favorable  for  claimants  a»  the  facts 
found  in  State  ex.  ni.  Coal  ft  Ice  Co.  t.  Dist. 
Conrt,  129  Hiim.  B02,  163  N.  W.  UO.  Lu  B. 
A.  1916A,  844,  »  N.  C.  O.  A.  129.  In  that 
case  a  driver  of  an  ice  nnite  was  strtick 
and  killed  by  lls^tning  after  having  songfat 
sheltCT  under  a  large  elm  tree,  situated  near 
an  iron  fenca  The  conrt  held  tbe  erldenee 
"snffldMit  to  sustain  a  finding  that  the  acd- 
doit  to  Oie  decedent  resulting  In  his  death 
was  <HW  "arising  out  of  his  employmoit." 

Tbe  plaintiffs  In  orror  cite  Hoenig  t.  In- 
dnstrial  Gommlssloii,  lfi9  Wis.  646.  ISO  N. 
W.  9M,  B.  A.  191&A,  839,  8  N.  a  a  A. 
192,  irtwn  «— pwisatlon  was  dented  to  tbs 


dependent  of  an  emviorC  who  was  stmd 
by  It^tning  and  UDed  while  emplt^ed  at 
work  on  a  dam.  In  that  case,  however.  Ute 
Indnstrlal  Commission  Itself  found  thst  tbe 
deceased  was  not  exposed  to  a  hazard  from 
lightning  stroke  peculiar  to  the  industry, 
or  differing  substantially  from  hazard  ^om 
lightning  stroke  of  an  ordinary  outdoor  work, 
and  tbe  Wisconsin  Supreme  Court  invoked 
the  rule  that  the  flndli^  of  the  OonmiasioD 
should  not  be  disturbed  \i4iera  Oiere  is  any 
substantial  basis  for  them  In  the  erldenee. 
This  court  has  frequently  announced  the 
same  role,  and  wAer  it  wis  cannot  distnrb 
the  flnflingr  of  the  CnsnmlsdiM  la  tbs  Instant 
case. 

Other  cases  on  the  subject  may  be  foand 
in  the  cases  abon  efted,  snd  in  a  unto  m  13 
A.  li.  B.  977. 

In  oar  opinion  there  was  evldenoe  to  sup- 
port the  finding  that  tte  sfrident  mm  vat 
of  the  employnwnt.  Ibe  Jndgmait  la  af- 
firmed. 

aOOTT,  a     not  vuMOpiMn^ 
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and  refoBed  to  caase  said  45  shares  of  stock  or 
any  part  thereof,  to  be  isaned  and  delivered  to 
aald  plaintiff  althoagh  demand  therefor  haa  been 
made  upon  said  defendant  by  said  plaintiff. 

"That  nld  plaintiff  ia  damaged  In  the  anm  of 
94,000,  together  vith  Interest  tiberetm  at  the 
rate  of  6  per  cent,  per  annum  from  the  18th 
day  of  Jane,  1019,  becanse  of  said  defendant's 
failure,  neglect,  and  refusal  to  issue  and  delir- 
er  to  Baid  plaintiff  said  4S  shares  of  stodc  as 
aforesaid.'* 


(Siqtrane  Gonrt  of  Washfngtcm. 

1831.) 


Not.  29^ 


Corporations  ^=998— No  denand  for  aid  rofas- 

al  to  Issue  stock  shown. 

Where  defendant  corporation,  on  purchas- 
ing certain  real  property  from  plaintiff,  gare 
plaintiff,  as  part  of  tiie  purchase  price,  Its  re- 
ceipt for  $4,000  "in  full  payment  for  4S  shares 
of  stock"  in  defendant,  "certificate  of  stock  to 
he  issued  aa  soon  as  stock  book  haa  been  open- 
ed," and  about  a  month  before  suit  plaintiff  was 
informed  by  defendant  that  its  stock  book  had 
not  been  opened  and  that  no  stock  certificate 
had  been  issued  to  any  subscriber,  at  which 
date  or  since  no  demand  had  been  made  by 
plaintiff  for  a  certificate  of  stodE*  there  was  no 
caose  of  action  growing  ont  of  demand  by  plain- 
tiff for  issuance  of  stock  with  refusal  by  defend- 
ant; the  legal  effect  of  plaiatiff's  taking  the  re- 
ceipt being  a  promise  given  and  accepted  that 
a  stock  certificate  would  be  lasned  as  soon  as 
tike  stock  book  was  opened. 

Department  L 

Appeal  from  Superior  Coort,  Fierce  Ooon- 
ty;  W.  O.  Chapman,  Judge. 

Actlan  by  tbe  Oxdilr  InTestmrait  Oempany 
mabut  the  Alexander  Bealt7  OonqMny. 
IVom  judgment  fOT  deftadant,  plaintiff  ep- 
peels.  Affirmed. 

Grant  A.  Den  tier  and  John  A.  Sorley,  both 
ct  Tacoma,  for  appellant 

Grosscup  Si  Morrow  and  Cbaa.  A.  Wallace, 
both  of  Tacoma,  for  respondent 

MITOHEIZ,,  J.  The  Alexander  Eealty 
Corporation  was  incorporated  under  articles 
dated  Jannary,  1919.  It  appears  all  of  its 
cai^tal  stock  of  $600,000  was  snbecrlbed.  It 
does  not  appear  U  the  stock  was  paid  op;  It 
purchased  certain  real  property  from  the 
Ophir  InTestment  Comimny  and  as  a  part  of 
the  pnr<Aase  price  therefor  signed  and  delly- 
ered  its  recript  as  follows : 

"Tacoma,  Wn.,  June  18,  1919. 
"Received  from  Ophir  Investment  Oo.  forty- 
five  hundred  dollars  in  full  payment  for  46 
shares  of  stock  of  the  Alexander  Realty  Corpo- 
ration. Certificate  of  stock  to  be  issued  as  soon 
as  stock  book  has  been  opened.  This  stock 
representing  part  of  the  purchase  price  for  lota 
26  and  26,  block  506  New  Tacoma. 

"Alexander  Realty  Corporation, 
"H.  F.  Alexander,  President" 

In  July,  1920,  the  Ophir  Investment  Com- 
pany not  having  received  a  certificate  of 
stock  in  the  usual  form  under  the  seal  ot 
tbe  company  and  the  signatures  of  its  officers, 
this  suit  was  commenced.  The  complaint 
sets  out  the  receipt  of  June  IS,  1919,  and  In 
paragraphs  4  and  6  It  is  alleged: 

"That  said  defendant  at  all  times  since  said 
18th  day  of  June,  1919,  has  failed,  neglected 


Judgment  was  demanded  In  the  stnn  ot 
$4,600.  togtifaer  with  Interest  from  June  IS, 

1919. 

The  answer  denied  that  any  demand  was 
ever  made  for  a  certificate  of  stock  and  ad- 
mitted that  no  certificate  of  stock  had  been 
issued  to  the  plaintiff.  The  plaintiff  in  its 
reply  to  certain  allegattona  of  affirmative 
matter  set  up  in  the  answer  admitted  "that 
defendant  has  never  opened  sto<^  books  and 
that  no  demand  has  ever  been  made  by  plain- 
tiff uiwn  sal^  defendant  io  open  said  stocdc 
books."  It  farther  admitted  that  at  the  date 
of  the  final  payment  On  the  lands  punSiased, 
June  18,  1920  (about  a  month  before  the  suit 
was  brought  and  a  year  after  the  delivery  of 
the  receipt  set  out  In  the  complaint),  the 
plaintiff  was  lufonned  by  the  defendant  that 
its  stock  book  had  not  been  opened  and  that 
no  stock  cOTtiflcate  had  been  issued  to  any 
subscriber,  at  whldi  last-named  date  or  since 
no  demand  has  been  made  by  the  plaintiff 
for  a  certificate  of  stock.  Upon  the  trial  of 
the  case  without  a  jury  the  court  granted 
a  motion  of  the  defendant  to  dismiss  the 
action,  at  the  close  at  plaintiff's  case.  From 
a  Judgment  of  dismissal  the  plaintiff  has 
appealed. 

It  is  argued  by  couns^  for  the  appelant 
that  the  respondent  has  refused,  upon  de- 
mand, to  Issue  a  certificate  of  45  shares  of 
stock;  that  the  refusal  amounts  to  a  con- 
version, thus  perfecting  a  cause  of  action  In 
damages  at  the  electlcm  of  the  injured  party; 
and  that  where  there  Is  no  proof  of  actual  or 
market  value  of  the  stoc^  (the  case  here)  the 
value  is  presumptively  Its  par  value.  A 
number  of  authorities  is  furnished  In  support 
of  the  contention.  What  may  some  time  be 
spoken  of  as  a  refusal,  upon  demand,  to 
issue  a  certlflcate  of  stock  to  one  entitled  to 
it,  may  not  necessarily  amount  to  a  con- 
version. But  let  that  be  as  it  may,  the  rale, 
if  it  be  favored,  cannot  be  apt^ed  in  this 
case  for  the  lack  of  facts  upon  which  to  rest 
it  There  is  no  claim  on  the  part  of  tbe 
appellant  In  either  the  pleadings  or  proof 
that  there  has  ever  been  any  demand  by  it 
for  a  certificate  of  stock  or  refusal  of  it  by 
tbe  respondent  other  than  what  occurred  on 
June  18,  1919,  at  the  time  of  the  giving  of 
the  receipt  In  question.  The  account  of  that 
transaction  as  testified  to  by  the  president  of 
the  appellant  corporation  was  thai  on  June 
18,  1919,  when  he  d^vered  the  deed  (evl- 
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dentl7  h«  meant  contract  for  tbe  sale  ct  the 
land  because  the  last  of  the  piirdiase  price 
was  not  to  be  paid  and  deed  given  until 
June  10, 1920)  to  the  ofBcers  of  the  respondent 
corporation,  he  stated  that  he  did  not  consider 
it  was  proper  for  him  to  deliver  it  until  he  had 
the  Btoefc,  and  was  told  that  he  (officer  of  the 
respondent  corporation)  could  not  deliver  tbe 
stock  but  would  give  a  receipt — that  he  could 
not  deliver  the  stock  because  the  stock  book 
bad  not  been  opened  and  he  did  not  know 
when  it  would  be  opened.  This  account  of 
what  occurred  was  corroborated  by  other 
witnesses  wbo  were  preset  on  tiiat  occasion. 
It  was  actmrdlng  to  that  undrastandlng  the 
receipt  was  issued.  It  follows  therefore  that, 
whatever  itrellmlnary  negoUatlona  and  con- 
Twsatlmis  with  reference  to  the  stodc  may 
have  been  had  on  that  occasion,  they  became 
merged  Into  the  wrlttoi  receipt  that  was 
made  by  one  par^  and  taken  by  the  othw. 
Tbe  receipt  says,  '^tlficate  of  stock  to  be 
issued  as  soon  as-  stock  book  has  hem 
opened."  Tbe  language,  with  which  the 
appelant  was  content  as  shown  by  Its  accept- 
ance of  the  rec^pt,  Is  Inconsistent  with  the 
claim  of  a  demand  by  the  appellant  for  a 
present  delivery  of  the  certificate,  and  at  the 
same  time  negatives  the  idea  of  a  refusal  on 
the  part  <itf  tbe  respondent  to  deliver  tbe 
certificate.  In  the  sense  of  Its  constituting  a 
conversion.  In  thla  retQ>ect  tbe  legal  effect 
of  the  transaction  was  a  promise  given  and 
accepted  that  as  soon  as  the  stock  book  was 
opened  a  certificate  would  be  Issued,  and  as 
already  stated,  there  is  no  claim  ot  a  demand 
or  refusal  at  any  subsequent  date.  There  is 
no  pleading  or  proof  that  the  appellant  has 
been  refused  any  notice  of  or  denied  partlcl- 
patlon  in  the  business  aftalra  of  the  respond- 
ent; nor  is  there  any  pretense  or  claim  of 
fraud  In  the  transaction,  while  by  Its  plead- 
ing the  aniellant  admits  that  at  the  time 
the  action  waa  commenced  the  stock  book 
had  not  yet  been  opened  so  as  to  Issue  stodk 
to  any  subscriber  or  person  entitled  thereta 
Ju^tm^t  affirmed. 

PARKER,  G.  J.,  and  FCU^RTON,  TOL- 
MAN,  and  MACKINTOSH,  JJ.,  concur. 


EDDY  V.  8PELGER  &  HURLBUT,  Ino. 
(No.  16660.) 

(Supreme  Court  of  Washington.   Not.  20, 

1921.) 

I.  Evldancn  ^500— Medloal  oplaton  a*  to 
wbleh  kralse  was  nada  by  first  Inpast  of  aa* 
tosiobile  held  Isoempeteat. 

In  an  action  for  hijnrlei  rec^ved  bj  a 
woman  who  waa  struck  by  an  automobile, 
which  caused  a  great  many  discoloration*  and 
hruises  upon  her  body,  where  the  testimony 


showed  that  expert  optntoif  eoold  not  determine 
which  bruiae  was  made  by  the  initial  impact  of 
the  automobfle,  it  was  error  to  permit  a  doe- 
tor  to  express  an  opioion  that  plaintiff  had  been 
first  stmck  at  a  discolored  place  on  her  back. 

2.  MBslelpal  eorporatloaa  ^9706(8)— lattnn- 
tios  as  to  violation  of  law  reqalrlng  brakes 
held  outside  of  Issues. 

In  an  action  for  Injnries  to  a  pedestrian 
struck  by  an  automobile,  an  instruction  that 
Laws  1015,  p.  885,  requires  every  motor  vehide 
to  be  equipped  with  brakes  and  warning  sigQale, 
and  that,  if  defendant's  vehicle  violated  any 
proTision  thereof,  and  such  violation  was  a 
prozimato  cause  of  tbe  injary,  plaintiff  could 
recover  unless  negligent,  was  erroneous  where 
the  only  ne^gence  alleged  was  excessive  qieed 
and  failure  to  give  warning,  and  there  was  no 
pleadings  or  proof  that  the  brakes  on  the  car 
were  defectire. 

3.  Appeal  aad  error  ^1066— Isitrwotlos  al- 
lewlig  reoevery  for  negllgsaoo  outsMo  «f  Is- 
sue* held  prajadlolal. 

In  an  action  for  injuries  to  a  pedestrian 
struck  by  an  automobile,  where  the  only  neg- 
ligence alleged  was  exceaslTe  epeed  and  failnre 
to  sound  warning,  as  to  which  tbe  evidence 
was  of  a  meager  and  conflicting  character,  an 
instruction  permitting  recorery  for  oegUgeDce 
based  on  failure  to  bave  proper  brakes  was 
prejudicial  to  defendant 

4.  Msaiofpsj  oorporatloes  ^705(10)— Ordi- 
nance regulating  pedestrians  held  not  ap- 
plloabl*  to  passenger  idlghting  froM  stre^ 
oar. 

A  dty  ordinance  prohibiting  pedestrians 
from  stepping  into  the  portion  of  a  Street  open 
to  traffic  at  a  point  between  street  Intorsections. 
where  their  presence  would  be  oboeared,  refers 
to  a  pedestrian  stopping  from  tiie  curb  to  the 
roadway,  and  Is  not  apxdicaUe  to  a  pedestrian 
alighting  from  a  street  ear  and  crossing  the 
street  behind  the  car. 

5.  Msalolpal  oorperatloas  <=>706 (g)^vHsaos 
held  to  raise  Jnry  aaestloa  as  to  aoillgaat 
speed  of  automobile. 

In  action  for  injuries  to  a  pedestrian  struck 
by  an  automobile,  where  the  evidence  was  con- 
flicting as  to  whether  plaintiff  was  on  the  cross- 
ing, and  the  driver  admitted  he  was  going  12 
miles  en  hoar,  which  exceeded  the  speed  per- 
mitted at  a  crossing,  and  there  was  other  evi- 
dence showing  excessive  speed,  prohibited  by 
Laws  lOlS,  p.  9S6,  the  refusal  of  the  trial  court 
to  take  tbe  Issue  ot  speed  from  tbe  jury  wss  not 
error. 

D^Mutment  2. 

Appeal  from  Superior  Court,  K3ag  Goon- 

ty;  Calvin  S.  Hall,  Judge. 

Action  by  Mary  Eddy  against  Spelge*  ft 
Hurlbut,  Inc.  Judgment  for  plaintiff,  and 
defendant  appeals.  Revmed,  with  Instruc- 
tions to  grant  a  new  trial. 

Jama  B.  Murphy  and  Ward  O.  Kumm, 
both  of  Seattle,  for  aK>ellant 

Longfellow  ft  ntxpatrick,  of  Seattie,  tor 
re^ndent 
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BIACKIMTOSB*  J.  BeBpondent,  near  the 
corner  at  Seocmd  avenne  and  Pine  street.  In 
tbe  clt7  of  Seattle,  was  mn  Into  t>y  ^  de- 
NreiT  car  belonging  to  tbe  appellant 

Beapondent's  theory  of  the  case  Is  that 
«be  all^ted  from  the  front  end  of  a  north- 
bound Senmd  Avenne  street  car.  which  bad 
stopped  at  tbe  southerly  crossing  of  Pine 
street,  and  had  passed  In  front  of  the  car 
and  waa  walking  on  tbe  crossing  when  she 
was  ran  Into  by  tbe  south-bound  automobile 
of  the  appellant 

Paragraph  8  of  respondent's  complaint 
charged  that: 

'That  Baid  Injaries  to  plaiotiirs  person  were 
caused  and  produced  by  the  careleBBuess  of  de- 
fendant and  its  serrants  and  agents,  and  par- 
ticiilarly  Id  this,  to  wit:  ^Hiat  said  defendant 
Its  ag%nt  and  servant,  negUgentlj  and  careleas- 
ly  ran  the  seid  auto  delivery  truck  at  the  time 
of  tbe  accident  herein  mentioned  at  a  rapid, 
dangeroQB,  unlawful,  and  excessire  speed  with- 
out giving  warning  to  said  plaintiff,  contrary  to 
the  laws  of  the  state  of  Washington  and  In 
violation  of  Ordinance  No.  88720  of  th«  dty 
of  SeatUe." 

The  appellant's  theory  of  the  case  Is  that 
the  respondent  alighted  from  the  rear  end 
of  the  street  car  and  passed  around  tbe  rear 
end  for  tbe  purpose  of  crossing  to  tbe  west 
side  of  tbe  street;  that  wbea  she  came  In- 
to view  of  the  appellant's  driver  he  had  pass- 
ed the  crossing,  and  was  so  close  upon  her 
tbat  It  was  Impossible  to  avoid  striking  ber. 
Tbe  appellant.  In  its  answer,  pleaded  cer- 
tain affirmative  defenses,  among  wblcb  was 
tbe  violation  by  the  respondent  of  tbe  city 
ordinance  regulating  tbe  rigtits  and  duties 
of  pedestrians  and ,  motor  vebldea,  section 
52  of  the  ordinance  being: 

."Pedestrians  shall  not  step  into  tbat  portion 
of  the  street  open  to  moving  traffic  at  any  point 
between  street  intersections  where  their  pres- 
ence would  be  obecared  from  the  vision  of  ap- 
proaching traffic  by  a  vehide  or  other  obstruc- 
tion at  the  curb,  except  to  board  a  street  car, 
or  to  enter  a  safety  zone,  at  right  angles.** 

Tb9  jury  returned  a  verdict  In  fitvor  of 
the  respondent  from  which  the  automobile 
owner  has  appealed. 

It  la  first  urged  that  a  motion  ior  a  new 
trial  should  have  been  granted  by  the  trial 
court  for  the  reaaim  that  the  evidence  and 
the  physical  facts  preponderate  so  strong- 
ly In  the  appdlanfs  favor  tbat  tbe  entire 
erldeuee  In  the  case  cannot  be  aaid  to  sup- 
port the  TOdlct  The  motion  was  prc^)erly 
denied,  however,  aa,  although  the  eyewlt- 
nenes  to  the  acddent  were  few,  there  was 
sufficient  evidence  supporting  tbe  plalntifl's 
theory  of  the  case  to  entitle  it  to  submission 
to  the  Jury. 

t1]  It  la  next  urged  the  court  was  In  error 
In  allovring  the  doctor  who  had  examined 
the  respondent  after  the  accident  to  testify 
that  the  reapondut  had  been  first  struck  at 


a  diacolored  place  upon  her  back.  One  of 
tbe  material  questions  In  the  case  for  the 
Jury  to  determine  was  the  posIUon  of  the 
respondoit  at  the  time  abe  was  struck;  that 
is,  whether  she  was  fating  tbe  truck  or 
whether  she  bad  been  struck  by  It  while 
crossing  the  street,  and  when  she  could  not 
see  it  The  testimony  showed  tbat  there 
were  a  great  many  dlsoolorations  and  bruis- 
es upon  the  respondent's  twdy,  and  that  ex- 
pert opinion  could  not  determine  which  one 
of  these  discotoratlons  or  bruises  waa  made 
by  the  initial  impact  of  the  automobile.  It 
was  therefore  error  to  allow  tbe  doctor, 
who  bad  not  been  an  eyewitness  of  the  ao 
cideot  to  testify  as  to  hla  opinion  In  regu^ 
to  the  matter.  While  this  error  may  not 
have  been  sufficiently  prejudicial  of  its^  to 
entitle  tbe  appellant  to  a  new  trial,  it  was 
neverthelns  error. 

[2, 3]  The  next  error  asstgned  is  based  up- 
on the  following  instruction  given  by  the 
court  to  tbe  Jury : 

'  "Also  there  was  In  force  at  the  time  of  said 
collision  section  22.  c  142.  Laws  of  1916  of  the 
state  of  WsBhington.  as  follows:  'Every  motor 
vebiele  shall  be  provided  with  good  and  suffi- 
cient brakes  and  with  a  suitable  bell,  horn,  or 
other  signal,  which  shall  be  rung  or  blown  as 
a  signal  or  warning  to  any  person  or  whenever 
there  is  danger  of  a  collision  or  accident'  I 
instruct  you  that  if  you  find  from  a  fair  pre- 
ponderance of  the  evidence  that  the  operator  of 
defendant's  anto  track  violated  any  of  the  pro- 
visions of  the  foregoing  etatates,  and  if  Bucb 
violation  was  the  proximate  cause  of  injury  and 
damage  to  plaiotifl,  then  said  defendant  would 
be  liable  for  such  injury  or  damage,  unless  you 
further  find*  that  at  said  time  i^Intifl  was 
guilty  of  contributory  negligmee.** 

Beferrlng  to  the  eighth  paragraph  of  ap- 
pellantfa  complaint  which  was  the  only  one 
alleglnig  the  negligence  whidi  caused  tbe  in- 
Jury,  we  find  therein  that  the  acts  of  n^ 
Ugence  alleged  are  excesdve  speed  and  fail- 
ure to  give  warning.  The  case  waa  tried 
upon  this  theory,  and  nowhwe,  either  in  the 
pleadings  or  the  proof,  waa  there  any  evi- 
dence which  went  to  tbe  Question  of  their 
being  other  than  good  and  sufflelent  brakes 
upon  tbe  car,  and  the  instruction  which  al- 
lowed the  Jury  to  find  the  appellant  guilty 
of  negligence,  if  any  violation  had  takm 
place  of  tbe  provisions  of  the  automobile 
law  which  was  called  to  their  attention,  was 
an  Instruction  not  based  upon  any  allega- 
tion or  proof,  and  was  therefore  erroneous, 
and  was  so  erroneous  as,  of  necessity,  must 
have  prejudiced  appellant's  rights,  since  the 
evidence  of  the  negligence  charged  was  of  a 
meagre  and  conflicting  character. 

[4]  The  next  error  assigned  is  tbe  refusal 
of  tbe  court  to  give  an  instruction  advising 
the  Jury  tbat  the  respondent  would  be  guilty 
of  negligence,  as  a  matter  of  law,  for  having 
violated  section  62  of  the  city  ordinance 
hereinbefore  s^  forth.  As  we  read  ttuit 
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section,  It  iiag  no  application  to  the  focts  la 
this  case,  but  It  Is  a  aectlon  referring  to  a 
pedestrian  stepping  from  the  curb  to  the 
roadway,  and  was  not  drawn  for  tlie  pur- 
pose of  covering  cases  such  as  the  one  at 
bar.  The  court  did  properly  Instruct  the 
Jury  as  to  the  effect  of  the  violation  ot  the 
other  section  of  tlie  ordinance  which  had 
been  pleaded. 

[S]  It  1b  further  alleged  that  the  court 
erred  In  refusing  to  grant  appellanlfs  motion 
to  take  the  question  of  speed  the  con- 
sideration ot  the  Jury.  This  motion  was 
properly  denied,  as  there  was  evidence,  suffi- 
cient to  go  to  the  Jury;  some  testimony,  In 
fact;  was  given  by  Uoa  driver  of  the  ai^- 
lant's  car  hlma^  that  he  was  driving  at 
the  rate  of  12  miles  an  hour,  which  was  an 
unlawful  rate  of  speed  if  It  was  the  speed 
used  at  the  place  where  the  re^KHideutciaims 
the  injury  occurred,  to  wit,  the  cnwsing,  and 
in  addition  to  that  the  law  pf  ttls  stoto  pro- 
vides. In  chapter  142,  Laws  181S,  that  no 
person  shall  drive  a  car  at  a  greater  rate 
tlutii  is  reasonable  and  proper,  taavins  a 
re^rd  for  the  traffic^  etc.,  and  there  Is  a 
question  presented  under  the  chrcumstances 
of  the  case  whather  ttte  di^ver  of  the  car 
was  violating  that  statutory  provision. 
Hence  we  And  no  error  in  the  rOFasal  of  the 
coiirt  to  take  the  Issue  of  veed  from  the 
jury. 

The  last  assignment  ot  error  Is  In  regard 
to  the  ammmt  of  tbe  verdict,  bnt  It  Is  unnec- 
essary f6r  ua  to  conslda  ttds  question  In 
view  ot  the  tftct  that  we  are  remanding  the 
case  for  new  trial. 

The  Judgmoit  la  reversed,  with  Instmc- 
tl<nis  to  grant  a  new  trial. 

PARKER.  C.  J..  aa«  MAIN,  HOLCOMB, 
and  HOVBI,  JX,  «oneiii^ 


UNITED  STATES  CAST  IRON  PIPE  A 
FOUNDRY  CO.  v.  ELLIS  et  al. 
{No.  16300.) 

(Supreme  CSoort  of  Washington.   Nov.  22, 

1»21.) 

1.  Sales  «s>273(2)— Warrasty  of  itaaes  Isi- 
plled  where  seller  kaows  parposo  for  wfaldi 
article  Is  latended. 

Where  a  borer  orders  a  apedfie  article  from 
a  dealer  or  manufacturer,  stating  the  purpose 
for  which  the  article  is  intended  to  he*  used, 
and  trusts  to  the  Judgment  of  the  seller  the 
selection  of  the  artide  wbieh  shall  be  soitable 
for  the  intended  purpose,  there  is  an  implied 
warranty  that  the  article  furnished  shall  be  rea< 
sonahly  fit  for  the  intended  purpose. 

2.  Sales  «S9273(S)— No  warranty  Impllad  where 
arUote  aiansfactared  te  spaeHkMtioBB. 

When  the  artide  ordered  is  to  be  ttkanufac- 
tnred  according  to  certain  prescribed  q^edfiea- 


tions,  or  Is  an  artlde  well  known  and  deftrad 
in  current  trade,  the  contract  la  complied  wltk 
when  an  artide  is  furnished  which  is  manu- 
factured In  accordance  with  the  designated 
BpecificationB,  or  is  an  article  of  the  standard 
kind  known  to  the  trade,  even  though  the  seller 
may  know  tbe  purpose  f6r  which  it  is  intended 
and  it  proves  unfit  or  unsuitable  tor  the  pur- 
pose. 

3.  Sales  «=>I8I  (12)— Evidence  lasaffloleat  to 
sustalN  flsdiBg  that  Joists  ef  water  pipes 
broke  baoausa  of  defaots. 

In  an  action  for  balance  due  on  purdiaae 
price  of  water  pipes  used  in  the  construction  of 
a  water  main,  evidence  Aeld  insuffident  to  Justify 
a  finding  that  Joints  of  pipe  whidi  broke  did  so 
because  of  defects  in  their  manufacture. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Frater,  Jtidge. 

Action  by  the  United  States  Caat  Iron  Pipe 
&  Btoundry  CtHupany  against  L.  B.  Ellis  and 
others.  Judgment  for  iflaintUF,  and  d^end- 
ants  appeal.  Affirmed. 

Kerr  &  McCord  and  Stephen  T.  Carey,  both 
ot  Seattle,  for  appellants. 

Bogle,  MerritC  ft  Bogle^  of  Seattle^  for  re- 
spondent. 

PULLERTON,  J.  By  the  record  in  this 
cause  it  Is  disclosed  that  the  city  of  Seattle 
^tered  into  a  contract  with  the  appellant 
Gills  by  the  terms  of  which  the  ai^>ellant 
agreed  to  furnish  the  necessary  piping  and  in- 
stall for  the  city  two  certain  water  mains 
through  a  concrete  tonnel  which  the  city  had 
theretofore  caused  to  be  constructed.  The 
tunnel  was  some  900  feet  in  length,  was  dr- 
cnlar  in  form,  and  about  12  feet  in  diameter. 
It  was  designed  to  carry  mains  in  addition 
to  those  the  appellant  was  required  by  his 
contract  to  install,  and  one  of  these,  a  water 
main  42  Inches  In  diameter,  had  then  been 
laid  on  the  floor  of  the  tunnel.  Above  this 
main  steel  "I-beams"  had  been  inserted  across 
the  tunnel  8  feet  apart,  and  it  was  on  these 
beams  that  the  appellant  waa  required  to 
lay  the  mains  which  he  undertook  to  Install. 
The  plans  and  epecifi cations  accompanying 
the  contract  preecribed  the  charactw  ot  the 
worii  with  particularity.  One  of  the  mains 
waa  to  be  ctmstrncted  from  Jointa  of  pipe 
24  Inches  In  diameter  of  a  kind  known  as 
"class  D  flanged  cast-iron  pipe  with  ^ain, 
straight  flanges,"  to  be  bolted  together  in  a 
desoribed  manner,  and  was  required  to  wldi- 
stand  whoi  in  place  a  water  pnwsnrs  of  S26 
pounds  per  square  Inch. 

The  appellant  purchased  tbe  pipe  fbr  tbe 
mains  from  the  respondent  When  the  24- 
indi  main  was  laid  in  the  tunnel  some  three 
of  the  J<dnto  of  pipe  broke  on  the  application 
of  test  pressures.  These  teeaka  occurred  at 
different  tests,  and  were  separately  replaced. 
Owing  to  the  cramped  space  in  irtddi  the 
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workmen  were  required  to  work  and  the 
great  weight  of  the  joints,  the  work  of  re- 
placing a  broken  Joint  was  exceedingly  dif- 
ficult and  costly.  The  appellant  conceived 
that  the  expense  of  replacing  them  was  an 
expense  for  which  the  respondent  was  liable 
by  the  terms  of  the  contract  under  which 
the  pipes  were  purchased,  and  withheld  from 
the  purchase  price  the  cost  of  the  replace- 
ment. The  respondent  disclaimed  liability, 
filed  a  claim  of  lien  for  the  unpaid  part  of  the 
purchase  price  against  the  statutory  bond 
given  by  the  appellant  to  the  city,  and  there- 
npOQ  Institnted  the  present  action  to  enforce 
the  dalm.  The  appellant  sought  to  set  off 
the  expense  tie  bad  Incurred  in  r^lacing  the 
broken  Joints  of  j)ipe,  and  on  the  Issue  of  the 
respondent's  liability  for  the  expense  so  In- 
curred, the  cause  was  tried  by  the  court  sit- 
ting without  a  jury.  The  trial  court  dis- 
allowed the  set-off,  and  entered  a  Judgment 
In  faror  of  the  respondent. 

The  contract  between  the  appellant  and 
respondent  is  evidenced  by  certain  telegrams 
and  letters  passing  between  appellant  and 
the  respondent's  agent  Preparatory  to  bid- 
ding on  the  work,  the  appellant  Interviewed 
Che  agent,  and  ascertained  from  him  the 
cost  at  which  his  company  could  furnish  the 
required  pipe,  exhiUtlng  to  the  agent  at  that 
time  the  plans  and  specificatlwis  the  dty 
had  prepared  for  the  work.  Later  on,  and 
after  the  appellant  had  been  awarded  the 
contract  for  the  work,  he  sent  to  the  agent 
a  telegram,  ordering  with  other  sized  pipe 
"eighty-three  Joints  twoity-fonr  Inch  flanged 
D"  plp^  confirming  the  order  a  few  days 
thereaftor  bj  a  letter  In  wbldi  be  gave  ship- 
ping directions,  and  In  which  be  stated  ttott 
the  pipe  was  "to  fin  the  specifications  of  the 
city  of  Seattle  for  the  service  mains  and  ac- 
cessories of  tlie  lAke  Union  tunnel."  In  due 
time  the  pipe  was  famistied  by  the  resifond- 
ent,  and,  after  lnq;iectlon  and  such  tests  as 
could  then  be  applied  by  the  app^nt,  was 
Installed  In  tbe  t^pe  line.  On  tnmliig  en 
the  water  after  Che  pipe  had  been  Installedt 
a  Joint  of  the  pipe  broke,  when  tbe  pressnre 
of  the  water  readied  some  26  pounds  to  the 
square  Indi.  Tills  Joint  was  taken  ont  and 
retraced  by  another,  and  the  water  again 
applied,  when  another  Joint  broke  at  aboat 
the  same  pressure.  This  was  likewise  re- 
placed, and  the  water  again  applied,  whea 
another  Joint  gave  way  at  a  sonewhat  In- 
creased pressure,  although  at  a  pressure  mndi 
less  than  the  pipe  was  required  to  withstand 
nnder  ordinary  wrarklng  conditions,  and,  of 
course,  at  a  pressnre  much  less  than  the  ap- 
pellant guaranteed  with  tbe  city  that  the 
pipe  would  withstand  when  in  place. 

As  to  the  cause  of  the  breaking  of  the  pipe 
the  trial  court  made  no  specific  finding,  it 
did,  however,  make  the  following  findings: 

"That  the  24-iQch  caat-iron  flange  pipe  men- 
tioned in  laid  telegram  of  defendant  Ellis,  whidi 


is  set  forth  in  paragraph  8  of  these  findings,  also 
Id  aaid  answer  thereto  of  plaintiff,  which  is  set 
forth  in  paragraph  9  of  these  findings,  also  in 
aaid  letter  of  defendant  Ellis,  which  is  set  forth 
in  paragraph  11  of  these  findings  and  designat- 
ed as  class  D,  was  and  is  a  standard,  well- 
known,  and  definite  kind  and  class  of  cast-iron 
flange  pipe,  which  was  manufactured  by  plain- 
tiff and  by  other  manufacturers  of  cast-iron 
pipe,  according  to  standard  specificationB  for 
such  mannfactnre,  and  the  same  was  so  desig- 
nated as  clasa  D  in  order  to  identity  snch  pipe 
as  being  snch  known,  described,  and  definite  ar- 
ticle. That  defendant  EHis  In  ordering  soch 
pipe  intended  to  order,  and  plaintiff  in  agree- 
ing to  fill  such  order,  intended  to  supply,  said 
83  lengths  of  such  known,  described,  and  def- 
inite pipe. 

"That  no  one  of  the  said  three  pipes  broke 
because  of  the  water  pressure  to'which  it  was 
so  subjected,  nor  did  any  one  of  said  pipes 
show  any  sign  or  evldenee  of  any  defect  in  any 
particniar  whatever.  Tbut  tbe  breaks  in  said 
pipes  were  each  circumferential  and  not  sodl  as 
would  be  made  by  Internal  water  pressure,  nor 
such  as  would  result  from  said  pipes  being  de- 
fective or  too  poorly  made  to  withstand  tbe 
pressnre  and  strains  which  the  same  were  ex- 
pected and  intended  to  be  subjected  to.  That 
pieces  were  cut  from  two  of  nid  broken  pipes, 
at  both  sides  of  the  breaks  therein,  and  such 
pieces  were  subjected  to  tensUe  strain  tests, 
and  each  thereof  tested  above  the  requirements 
for  material  In  such  pipes.  That  each  of  said 
pipes  was  measured  and  found  to  he  of  the 
proper  thickness. 

"The  court  finds  that  none  of  the  pipe  so  sold 
by  plaintiff  to  defendant  Ellis,  on  account  of 
which  said  defendant  daims  damages  against 
plaintiff  in  this  action,  showed  any  deficiency  in 
size,  thickness,  quality  of  material,  insufficiency 
in  constructloQ,  or  to  any  defect  whatsoever, 
aod  that  defendant  Ellis  has  wholly  failed  to 
establish  by  the  evidence  in  this  case  that  any 
such  pipe^waa  In  aoy  manner  defective,  or  that 
any  loss  or  damage  sustained  by  turn  was  due 
to  or  caused  by  any  breadi  of  plaiatifl's  contract 
with  him  for  the  sale  of  said  pU>e;  and  defend* 
ant  Ellis  wh<^ly  failed  to  sustain  aiUier  of  his 
affirmative  defenses  herein,  except  aa  to  the 
payments  for  freight  and  gaskets  credited  to 
him  as  aforesaid." 

As  grounds  for  reversal  of  the  Judgment 
entered  the  appellant  makes  two  principal 
contentions ;  first,  that  In  the  contract  under 
which  the  piping  was  purchased  there  was 
an  implied  warranty  of  fitness  for  purpose; 
and,  second,  that  tbe  evidence  preponderated 
in  favor  of  the  conclusion  that  the  pipes  were 
defective  because  of  faults  in  their  manufac- 
ture. 

[1 , 2]  Noticing  the  first  ot  the  contentions, 
this  court  has  held,  and  it  Is  perhaps  the  gen- 
eral rule,  that  where  a  buyer  orders  a  specific 
article  from  a  dealer  or  manufacturer,  stat- 
ing tbe  purpose  for  which  the  article  is  In- 
tended to  be  used,  and  trusts  to  the  Judg- 
ment of  the  seller  the  selection  of  the  article 
which  shall  be  suitable  for  the  intended  pur* 
pose,  there  is  an  Implied  warranty  that  the 
articles  furnished  shall  be  reasonably  fit  tor 
tlie  Intended  pnqwse.  See  Hausken  t.  Bod- 
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Bon-Feenangjity  Co.,  100  Wash.  608,  187  Pac. 
310.  But  tbe  converse  of  the  proposition  Is 
equally  the  rule,  nam^,  that  when  the  ar- 
ticle ordered  Is  to  be  manufactured  according 
to  certain  prescribed  specifications,  or  Is  an 
article  well  known  and  defined  in  current 
trade,  the  contract  Is  complied  with  when  an 
article  Is  famished  which  is  manufactured  in 
accordance  with  the  designated  specifications, 
or  is  an  article  of  the  standard  kind  known 
to  the  trade,  er&i  though  the  seller  may  know 
tbe  purposes  for  which  It  is  intended  to  be 
used,  and  It  afterwards  proves  to  be  unfit  or 
unsuitable  for  the  Intended  purpose.  Cald- 
well Bros.  &  Co.  V.  Coast  Coal  Co.,  58  Wash. 
461,  108  Pac.  1076;  Mlauns  Motor  Worka  v. 
Vollans.  83  Wash.  6S0,  145  Pac.  007. 

It  seems  to  us  dear  that  the  contract  falls 
within  the  last  rather  than  within  tbe  first 
of  these  roles.  The  order  was  for  a  stated 
number  of  Joints  of  i^pe  of  a  given  diameter 
of  a  kind,  as  the  evldmoe  disclosed  and  as 
the  court  found,  well  known  ta  cornut  trade 
by  the  name  by  wtaidh  it  was  described.  Xhe 
respondent  was  given  no  right  of  aelection. 
It  was  not  permitted  to  anestion  the  fitness 
ct  tbe  for  tJie  purpose  intended.  If  it 
filled  the  order  at  all,  it  was  bound  to  forulsh 
standard  liipe  of  the  designated  kind.  Plain- 
ly, we  think,  there  could  be  no  warnnty  of 
fitness  for  purpose.  To  so  bold  would  be  to 
bold  that  the  respondent,  by  selling  the  pipe, 
impliedly  warranted  the  sufficiency  of  the 
city's  plans  and  qpeciflcations.  for  tbe  ohh 
stmction  of  the  main. 

[S]  On  tbe  second  contention,  we  agree 
with  the  trial  court  that  tbe  evidence  was 
not  suffldHit  to  Justify  the  conclusion  that 
the  Joints  of  pipe  which  br(^e,  broke  because 
of  defects  in  their  manufacture.  On  this 
questlML  there  was  little  or  no  direct  evidence 
of  defect  in  tbe  pipes  themselves.  The  con- 
clusion Is  drawn  largely  from  the  fact  that 
the  pipes  burst  under  such  a  slight  hydraulic 
pressure,  a  pressure  which  an  engineer  tes- 
tifying for  the  appellant  stated  was  "about 
what  an  ordinary  tin  can  would  withstand." 
But  the  nature  of  tbe  breaks — the  fact  that 
they  were  circumferential  rather  than  longi- 
tudinal and  the  fact  that  they  broke  under 
such  a  slight  pressure — se^ns  to  ns  to  Indicate 
that  the  predominating  strain  which  caused 
the  breaks  was  something  other  than  the 
pressure  of  the  water.  Concerning  the  effect 
of  the  water  pressure,  one  of  the  appellant's 
^Inclpal  witnesses  testified  that— 

A  hydraulic  pressure  of  25  pounds  to  the 
square  inch  "would  bav«  no  noticeable  effect 
on  the  pipe.  •  •  •  Ordinarily  I  would  not 
expect  such  a  pipe  to  break  solely  from  a  hy- 
drostatic pressure  of  20  pounds,  and  would  fed 
that  if  it  did  break  there  ndglit  be  other  contrib- 
uting causes." 

What  the  other  contributing  causes  were 
we  think  the  eridmce  plainly  indicates.  The 


pipe  form  In  the  main  was  of  cast  iron  having 
little  or  no  fiexiblUty.  It  was  rigidly  bolted 
together,  leaving  no  fieslbtUty  at  tbe  Joints. 
Tbe  beams  upon  which  it  was  laid  did  not 
iform  a  straight  line,  but  a  line  with  a  sli^t 
vertical  curve.  The  consensus  of  the  testi- 
mony of  the  engineers  is  that  such  a  mode 
of  Installation  for  this  character  of  pipe  was 
not  In  accord  with  scientific  engineering,  as 
It  engendered  strains  which  piping  of  this 
sort  was  not  contemplated  to  withstand.  The 
appellant  himself  testified  (we  quote  from 
the  abstract): 

"The  test  that  was  made  a  part  of  the  Une 
before  it  was  connected  up  was  at  the  son^' 
tion  of  Mr.  Martlndale,  a  representative  of  the 
plainttfT.  We  tested  the  north  end  of  the  tine 
at  his  suggestion.  We  pot  a  flange  at  the  break 
in  the  tunnel,  and  then  tested  the  north  end 
separately  to  225  to  230  pounds,  and  it  stood 
that  test  wftbout  any  leaks  developing.  Then 
we  connected  the  south  end,  and  tested  in  the 
aaioe  way,  and  it  stood  the  teat.  •  •  *  Ur. 
MarUndale's  position  was  something  to  the 
effect  tbat  the  cause  of  tht  break  was  the  non- 
flexibility  of  the  line;  that  tbat  being  bolted 
absolutely  solid  was  the  reason  for  tiie  pipe 
breaking.  That  waa  his  position,  and  was  why 
he  asked  to  teat  the  separate  ends  before  tbey 
were  joined  up  solidly.  We  made  that  test 
and  it  proved  satisfactory.  Afterwards,  when 
the  pipe  was  connected  up,  it  broke  again,  aft- 
er I  was  oat  of  there.  I  believe  It  was  Mr. 
Martindale's  contention  that  the  reason  of  tbe 
three  breaks  waa  that  the  pipe  bad  all  been 
Joined  together  so  it  was  practically  inflexible. 
I  don't  remember  tbat  he  said  that  in  his  opin- 
ion If  we  did  bolt  it  up  again  wftbout  lead 
sleeves  to  give  it  flexibility  it  would  break  again. 
I  don't  remember  of  him  expressing  any  aaeb 
opinion. 

"Mr,  Martlndale  was  there  about  August  Sth 
or  Otb,  right  after  the  third  break,  and  went 
down  Into  the  tunnel  and  saw  tbe  line  and  talked 
over  the  matter.  Be  suggested  tbe  inflexibility 
of  the  Une  as  the  possible  cause  of  the  break, 
but  be  was,  I  tbtnk,  as  much  pazsled  as  anybody 
else.  His  statement  and  conclusion  was  tbat 
the  teat  be  san«>ted  would  eliminate  the  posn- 
bili^  of  outside  causes.  I  don't  remember  that 
be  made  tbe  statement  that  if  it  was  Joined  up 
again  without  giving  it  flexibility  It  would 
break  again.  I  would  not  say  be  did  not  make 
such  a  statement. 

"At  that  time  we  sawed  out  a  piece  of  tbe 
broken  pipe  for  Mr,  A&rthidale  to  take  away 
and  have  a  tensfle  test  made.  Tbe  tensflc  test 
showed,  I  think,  the  requirements  for  that 
class  of  pipe.  They  were  all  considered  good 
tests.  So  far  as  tfaose  tests  showed,  the  mate- 
rial of  which  the  pips  was  made  waa  good  ma- 
teriaL" 

We  think  it  unprofitable  to  pursue  the  In- 
quiry further.  In  our  opinion  the  evidence 
sustains  the  conclusion  of  the  trial  coort 
The  Judgment  will  stand  afllrmed. 

PARKER,  C.  J.,  and  BRIDGES,  MACKIN- 
TOSH, and  HOLCOMB»  JJ.,  ooncor. 
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cmp.> 

IfACKINTOSH,  J.  On  December  1917. 
tiie  followinir  contract  was  entered  Into 
tween  tbe  appelant  and  respondent,  whereby 
the  appelant  purchased  from,  the  ieq>ondent 
the  goods  therein  described: 


(Saprene  Gonrt  of  Washington. 

mi.) 


Not.  2, 


I.  Cistows  aid  MSSN  «s»IO— Is  *^  L  f-"  oea- 
traets,  eeart  fellows  rsls  sf  tslfons  Istoi^ 
prstatlon. 

Althoogh  the  term  "e.  1.  f."  maj  be  used  in 
connectioD  with  the  price  of  commodities,  the 
term  affects  the  title  on  delivery,  under  the 
uniform  interpretation,  i^id  the  court  will  not 
estttbliBh  a  rule  which  is  iDbarmonloas  with 
the  general  custom  of  merchants  throughont 
the  trading  world. 

Z.  Sates  «s>20l<4)— "C.  I.  f."  eoatraets  trans- 
fer title  on  delivery  to  carrier. 
Under  a  "c  L  t."  contract  the  transfer 
takes  place  at  the  time  of  the  delivery  of  goods 
to  the  carrier. 

3.  Sales  «=::»302(6)— Delivery  of  doounients  ea- 
titliso  MnMasr  aadsr  s  Ob  L  f .  ooatraot  to 
Sbysieal  saosesslos  heM  ts  taks  plaos  of  blU 
of  lading. 

In  an  action  for  damages  to  a  shipment  nt 
bags  from  Calcutta  to  Seattle,  In  accordance 
with  a  c  I.  f .  contract,  passing  title  to  the  pur- 
chaser  on  delivery  to  the  carrier,  the  delivery 
of  tbe  shipping  documents  and  insurance  policy 
in  order  to  complete  the  transaction  need  not 
be  made  until  a  reasonable  time  has  elapsed, 
and,  upon  delivery  to  tbe  purchaser  of  docu- 
ments entitling  It  to  physical  posseasion,  it  can- 
not complain  that  no  bill  of  lading  waa  dcUr- 
ered. 

4.  Sales  ^202<6)— In  a  e.  I.  f.  eontraot  tttle 
insses  whe«  goods  are  dellversd  ts  oarrier, 
sad  seller  sood  sot  sws  gsods  at  tiBS  sf 
sals. 

In  action  by  a  buyer  against  a  seller  for 
damages  to  a  consignment  of  goods  shipped 
from  Calcutta  to  Seattle  under  a  "c.  1.  f."  con- 
tract, that  the  goods  were  not  owned  by  de- 
fendant when  sold  to  plaintiff  waa  not  material, 
as  the  goods  were  appropriated  to  plaiDtifTs 
contract;  the  title  being  transferred  from  the 
former  owner  to  defendant  and  from  defendant 
to  plaintiff  at  tbe  time  the  goods  were  pat 
aboard  the  ahip,  even  though  plaintiff  waa  not 
entitled  to  poaaession  tOl  be  bad  received  the 
documents  and  compiled  with  the  contract 

Department  1. 

Appeal  from  Superior  Court,  King  Oonnty; 
Bvsrett  Smith.  Judge. 

Action  by  the  Northern  Grain  Warehouse 
Company  agalDst  the  Northwest  Trading 
Company.  Judgment  for  defendant,  and 
];tolntlfC  appeals.  Affirmed. 

Wrlgbt.  KeUe^ter,  Allen  &  HUen  and  WU- 
11am  H.  Gorham,  all  of  Seattle,  for  appelr 
isnt 

FUSS  A  HslTsrstadt,  of  Sesttls^  for  x»> 
Bpondent. 


''Commodity:  Wheat  boga. 
"Quantity:  100,000. 
"Quality:  Best  grade. 

"Shipment:  Uarch/AprO,  1918;  from  Cal- 
cutta. 

"Price:  $0.17  each  c.  1.  f.  Seattle. 

"Terms:  Sixty  days  sight  draft  acceptance  on 
presentation  with  documents  attached. 

"Marked:  N.  W.  T.  Seattle  8041/A. 

"Bemarks:  Sold  tbrongh  Chas.  H.  UUy  & 
Co.* 

At  tbe  time  tbe  contract  was  entered  Into 
the  respondent  bad  purchased  from  Bediw, 
Grey  9i  Co.,  of  Calcutta,  wheat  bags  suffi- 
cient to  cover  the  amount  of  this  contract, 
and  lud  eetabllshed  credit  In  London  suffi- 
cient to  protect  Bedter,  Grey  &  Co.  In  tbe 
spring  of  1918  Bedzer,  Grey  &  Co.  Shipped 
the  goods  on  board  tbe  Fuca  Mam,  consign- 
ing them  to  tiie  "TeTtile  Alliance,"  "account 
Nortbwest  Trading  Company,"  On  June  8, 
1918,  the  goods  arrived  at  Seattle,  and  <m 
June  6tb  the  respondent  nodded  tbe  appel- 
lant of  tbe  arrival  and  inclosed  a  guaranty 
approved  by  the  "Textile  Alliance."  On  June 
14th  tbe  respond«it  discovered  port  of  the 
goods  were  damaged,  but  failed  to  notify  the 
appellant  of  that  fact  The  respondent  on 
June  24th,  not  having  the  bill  of  lading,  gave 
to  tbe  carrier  an  ind^nnlty  bond,  and  on 
June  26tb  procured  from  the  carrier's  ware- 
house an  order  made  to  itself  which  it  in- 
dorsed to  the  appellant  and  attached  the 
same  to  a  draft,  which  was  presented  by  the 
respondmt  to  tbe  appellant,  who  accepted  tbe 
draft  and  thereby  obtained  possession  of  the 
warehouse  order,  and  on  tbe  f<^owing  day 
took  actual  posseasion  of  the  goods,  when  It 
learned  of  the  damaged  condition  of  a  por- 
tion of  them.  On  this  same  day,  June  27th, 
draft  waa  received  from  Becker,  Grey  &  Co. 
with  the  documenta  attadied.  The  respond- 
ent obtained  the  documents  and  procured  a 
release  of  the  indemnity  bond,  which  had 
been  given  to  procure  the  warehouse  order, 
by  deUvery  of  the  blU  of  lading.  White  tbe 
goods  were  in  transit  the  am;>^ant,  a  couple 
ct  times,  made  inquiry  of  the  respondent  as 
to  "our  100  bales  purchased  from  you,"  in 
rei^y  to  whidi  the  respondoit  twice  lecog^ 
nized  the  bags  as  b^ng  the  properly  of  tbe 
appellant 

Tbe  MMiBlgnment  of  the  goods  by  Bedcer, 
Grey  &  Co.  to  the  rFextUe  Alliance^  Is  ex- 
plained by  tbe  fact  that  during  the  war  Umas 
tbe  goods  were  necessarily  so  consigned  by 
reason  of  the  President's  proclamation  and 
order  of  t2ie  War  Trade  Board,  which  re- 
quired that  goods  of  tbe  (Character  In  ques- 
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Hon  be  bo  consigned  In  order  tbat  the  "Tex- 
tile Alliance"  might  approve  of  the  sale  and 
delivery  of  the  goods.  Owing  to  war  condi- 
tions, the  bill  of  lading  did  not  take  the  usual 
course,  and  it  was  hy  reason  of  those  condi- 
tions that  in  lien  of  the  bill  of  lading  being 
delivered  to  the  appellant  the  documents 
above  referred  to  were  used  and  the  delivery 
made  in  the  manner  described.  This  course 
was  pursued  In  order  to  fodlltate  the  physi- 
cal delivery  of  the  bags  to'  the  appelant. 

The  testimony  shows  insurance  had  been 
wrlttrat  upon  the  bagi  under  a  blanket  policy, 
which  was  in  effect  during  the  months  In 
which  the  goods  were  shipped  and  were  on 
the  seas. 

StHuewhere  on  the  voyage  ot  the  Faca 
Haru  the  goods  were  Injured  by  sea  water, 
and  this  acUon  is  brought  for  the  purpose  ot 
determining  who  shall  bear  the  loss.  The 
appellant  la  seeking  damages  because  27,000 
oC  the  100,000  bags  were  delirered  in  dam- 
aged condition;  Its  position  being  that  the 
ttfle  had  not  passed  at  the  time  the  damage 
occurred,  while  the  position  of  the  respond- 
ent Is  that,  under  the  contract  as  above  set 
forth,  title  had  passed  at  the  time  of  de- 
livery to  the  carrier  In  Calcutta.  The  bare 
4Destion  in  this  case  is  as  to  the  effect  of  that 
contract 

The  respondent's  contention  Is  that  this 
Is  a  "c.  1.  f."  contract,  and  that.  In  accord- 
ance with  the  established  rule,  under  such  a 
contract  a  d^ivery  Is  complete  wh^  the 
goods  have  been  actually  delivered  to  the 
carrier  for  transportation,  whUe  the  appel- 
lant claims  that  the  use  of  the  letters  "c  1. 1." 
in  the  contract  refer  only  to  the  matter  of 
price,  and  that  title  did  not  pass  until  de- 
livery In  Seattle^  under  the  same  restrlctiims 
as  would  be  ap^ed  had  those  three  lettort 
not  been  used  in  the  contract,  and  that  In 
this  case  no  tlUe  passed  until  either  actual 
or  constructive  d^very  of  the  goods  by  pre- 
senting the  bill  of  lading,  with  draft  attach- 
ed, and  the  purchase  had  Accepted  the  draft 
and  thereby  obtained  the  bill  ot  lading. 

[1 , 2]  It  is  aK>«Ilant'8  argnmmt  that  this 
case  is  governed  by  what  this  court  said  in 
the  case  of  Colllgnon  &  Co^  v.  Hammond  Mill- 
ing Co.,  68  Wash.  eS6,  123  Pa&  1083,  and  it 
quotes  that  part  ot  the  i^inion  which  tfA- 
lows: 

"There  Is  nothing  la  a  c.  1.  f .  sale  differenti- 
ating it  from  other  sales,  so  far  as  the  question 
under  consideration  is  concerned.  The  disdn- 
quisbing  feature  of  such  a  sale  is  that  the  con- 
tract price  includes  the  costs  of  insurance  and 
the  freight  to  destination  in  addition  to  the  in- 
voice cost  of  the  goods.  An  offer  and  accept- 
ance on  that  basis,  therefore,  does  not^  more 
than  in  other  soles,  determine  as  between  buy- 
er and  seller  when  or  where  the  title  to  the 
goods  passes  from  buyer  to  seller.  That  de- 
pends upon  the  intention  of  the  parties  to  be 
determined  as  in  other  cases." 


The  expression  of  this  court  In  that  case 
is,  If  read  literally,  not  supported  by  the  au- 
thorities and  has,  in  tact,  been  overruled  by 
our  decision  In  Andersen-Meyer  Co.  v.  North- 
west Trading  Co.,  196  Pac  630,  where  we  had 
under  consideration  a  "c  L  V  contract.  In 
the  C(Allgn<m  Case,  supra,  a  "a  1.  f."  con- 
tract was  cottsida-ed  without  any  r^ercnce 
to  the  English  and  American  authorities 
which  have  passed  ujKm  this  form  of  con- 
tract under  the  law  merchant,  and  which 
have  established,  with  scarcely  a  dissenting 
opinion  anywhere^  that  a  "c  1.  contract, 
although  the  term  may  be  used  In  connection 
with  the  price  ot  Che  nmunodities.  yet  sffiects 
the  title  on  delivery.  These,  omtnicts,  being 
so  gfflmrally  used,  have  received  a  onffbrm 
interpretation,  and  it  wlU  not  do  to  Introdooe 
confaslott  Into  commercial  actlvlUes  by  estab- 
lishing a  rule  whidi  Is  inbarmonloos  witb 
the  general  costom  ot  merchants  fiuwn^unit 
the  trading  world. 

In  addition  to  the  casei  dtedin  tba  AnOec^ 
sen-Heyw  Caae^  Buppra,  raCBrenoe  mar  be 
made  to  the  very  recent  case  at  SbntOi  Co; 
Marano,  267  Pa.  107,  UO  AH.  M,  10  A.  U  R. 
697;  Law  &  Bonner  v.  Brltlab-Amwlcan 
Tobacco  Co^  [1016]  2  K.  B.  605;  GL  Bhaxp  ft 
Co.  V.  Nosawa  &  Co..  [1917]  2  E.  B.  814; 
Mambre  Sacharrlne  Co.  v.  Com  Products  Oo- 
[1919]  1  E.  B.  198;  Stroms.  Bracks,  AkUe  ft 
Bohig  V.  Hutchinson,  [1905]  A.  a  515. 

The  use  of  the  expression  In  the  Oolllgnon 
Case,  supra,  that  the  determination  of  when 
title  should  pass  "depends  upon  the  IntaitlMi 
of  the  parties"  In  a  sale  "c.  L  f."  is  not  sup- 
ported by  the  authorities,  and  Is  misleading, 
unless  by  It  is  understood  that  an  Intention 
contrary  to  that  established  by  the  use  of 
"c.  I.  f."  must  be  unmistakaMy  shown  In  the 
contract  itself,  as  the  courts  hold  that  the 
use  of  the  term  "c.  i.  f."  establishes  that  the 
transfer  Is  at  the  time  of  delivery  to  the 
carrier,  even  though  the  contract  may  caU 
for  delivery  at  some  other  time.  In  the  I*w 
&  Bonner  Case,  supra,  the  English  court  held 
that  a  provision  in  the  contract  that  for  a 
period  after  shipment  the  goods  were  to  be 
at  the  risk  of  the  seller  was  repugnant  to  tlie 
"c.  1.  f."  terms,  and  that,  although  that  clause 
appeared  in  the  contract,  it  could  have  no  ap- 
plication to  a  transactloa  wlii<3i  waa  also 
"c  L  f." 

In  the  case  of  Smith  &  Go.  v.  Moscahlades, 
193  App.  Div.  126. 183  N.  Y.  SuK>.  500,  whidl 
is  quoted  Is  the  Andersen-Meyer  C^e,  the 
New  York  court  held  that  In  a  sale  "c  L  f." 
a  statutory  provision  of  the  New  York  sales 
act  tliat  property  does  not  pass  until  the 
goods  have  been  delivered  to  the  buyer  or 
have  reached  the  phice  agreed  upon  was, 
"unless  a  different  Intention  appears,"  Inap- 
plicable, for  a  "c.  L  t."  c<mtract  Imports  an 
intention  differing  from  that  set  out  In  the 
statute,  and  falls  within  the  exception. 

In  the  case  of  Smith  ft  COb  v.  Marano.  so- 
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time  tbe  goods  weie  delivered  to  the  cnr- 
rier."  The  titie  was  transferred  from  Becker, 
Grey  &  Oo.  to  rei^ndent  and  from  reepond- 
eat  to  Appelant  at  tbe  Ume  the  goods  were 
placed  on  board  tbe  Fnca  Haru  tor  tran» 
portaticra,  althongta  the  appellant  was  not 
entitled  to  the  physical  poeaesslon  of  tba 
property  vntll  It  bad  recriTed  tiie  doeumoits 
and  compiled  with  the  terms  of  the  contract 
As  the  trial  court  said.  In  a  memorandum 
opinion: 

"There  was  no  bint  or  reservation  that  tbe 
title  would  pasfl  upon  payment  of  the  draft  or 
subsequent  approval  ot  tbe  plaintiff." 


pra,  the  defendant  agreed  to  buy  merchan- 
dise from  the  idalntifl  at  a  iwice  "c.  1.  f.," 
and  the  goods  were  destroyed  by  sabmaiine 
while  in  transit  on  tbe  high  seas.  Tbe  de- 
fendant was  held  liable  for  tbe  purchase 
price;  as  delivery  to  the  carrier  was  delivery 
to  tbe  defendant  In  that  case  no  lUirtlGnlar 
emphasis  was  placed  on  the  delivery  of  Che 
diliqping  documents;  it  ain>earing  tbsy  were 
actually  tendered  to  defendant  wldi  s^bt 
draft  for  the  amount  toe. 

In  Smith  ft  Co.  t.  HoscabladeB,  above,  It 
was  furtber  held  that  a  dcUvery  to  ttie  car^ 
Tla  of  goods  bou^t  **c.  1.  f."  was  an  uncon- 
ditional appropriation,  and  tbe  title  passed 
to  tbe  buyer,  even  thou^  the  purchase  price 
was  payable  before  the  buyer  was  entitled  to 
the  actual  deUvery  ot  the  goods,  or  tbe  de- 
livery of  the  bill  of  lading,  which  In  tbat 
case  was  made  to  the  order  of  tbe  seller  and 
Indorsed  by  It  to  the  buyer. 

In  tbe  ease  of  Mambre  Saccharine  Co.  r. 
Com  Products  Co.,  supra,  it  was  held  that 
tbe  seller  could  effectively  tender  tbe  proper 
documents  to  the  purchaser  and  claim  de- 
livery, although  be  knows  at  tbe  time  of  tbe 
tender  tbe  goods  have  been  lost  In  transit 

13]  Delivery  of  the  shipping  documents  and 
the  Insurance  policies  in  order  to  complete 
tbe  transaction  need  not  be  made  until  a 
reasonable  time  has  elapsed.  In  this  case 
documents  which  entitled  the  appellant  to 
physical  possession  of  the  prop^ty,  though 
other  than  tbe  bill  of  lading,  were  d^vercd 
to  the  appellant,  which  entitled  It  to  physical 
possession  of  tbe  property,  and  It  Is  in  no 
position  to  complain  that  tbe  bill  ot  lading 
was  not  delivered. 

[4]  Some  point  Is  made  of  the  fact  that 
shipment  from  Calcutta  was  not  made  to  tbe 
Appellant  as  consignee,  and  that  the  respond- 
«it  was  not  tbe  owner  of  the  goods  sold  to 
tbe  appellant  We  see  no  m»lt  in  this  posi- 
tion for  it  is  a  common  counuerdal  transac- 
tion for  merdiants  to  make  purchases  and 
resell  the  goods  to  their  custtHnerfl  without 
first  getting  actual  physical  prasesslon  of  the 
goods  thonselves,  and  tbat  is  what  was  done 
in  this  case^  tbe  goods  were  distlnctlvtiy 
marked  and  set  aside  to  tbe  f^ip^nt  and, 
altbougta  they  may  have  been  consigned  to 
tbe  account  of  tbe  respondent,  nevertheless 
were  so  segregated  and  distinguished  as  to 
have  been  appropriated  to  the  appellant's 
contract.  Tbe  bill  of  lading  which  was  made 
out  to  the  respondent  was,  immediately  upon 
Its  receipt,  Indwsed  and  attached  to  the 
draft,  and,  as  was  said  In  the  Marano  Case, 
supra,  this  merely  indicated  "appellee's  In- 
tention to  retain  property  In  the  goods  to 
secure  performance  by  the  def^idant  of  bis 
promise  to  pay  for  than,  and  did  not,  by  tbe 
express  words  of  the  sales  act  relieve  him 
from  tbe  risk  tbat  was  upon  hlra  ftam  tbe 


Tbe  Jndgmoit  Is  aflbmed. 

PARKER,  O.  J.,  and  BBIDGIDS  and  HOL- 
COMB,  33^  concur. 


PEARCE  V.  PUYALLUP  ft  SUMNER  FRUIT 
GROWERS'  CANNING  CO.  (No.  16474.) 

(Snprame  Oonrt  of  WasbingtcuL    Nov.  28, 
192L) 

1.  Sales  «s>7I(3)-8elier  held  aot  liable  for 
mora  than  one  oar  of  goods  ordered  Is  ab- 
UBoe  of  proof  It  had  man. 

A  seller,  which,  In  response  to  an  offer  to 
bay  five  ears  of  a  certain  kind  of  cabbage,  the 
first  car  to  be  shipped  tbe  first  of  tbe  next 
week,  wired  the  buyer  tliat  It  would  start 
shipping  cabbage  as  p«r  hie  offer,  and  would 
'furnish  as  many  cars  as  it  had,  but  might 
not  have  five  cars  to  supply,  obligated  itself 
to  sell  and  ship  to  the  buyer  at  least  one  car 
of  the  kind  of  cabbage  ordered,  and  as  many 
more  np  to  five  as  it  had  or  could  obtain,  bat 
in  tbe  absence  of  proof  that  It  had  cabbage 
of  the  kind  ordered,  it  was  not  bound  to  ship 
any  other  cars. 

2.  Sales  $=9418(2)— Buyer  may  reoover  dif- 
ferenoe  between  oontraet  price  and  market 
value  at  time  of  breach  of  ooitraot  to  sell 
and  deliver. 

The  measure  o'  damages  for  breach  of  a 
contract  to  sell  and  deliver  goods  is  the  dif- 
ference between  the  contract  price  and  mar- 
ket  value  at  the  time  of  the  breach. 

Department  1. 
■  Appeal  from  Superior  Court,  Plmce  Coun- 
ty; Bf.  L.  ClifTord,  Judge. 

Action  by  B.  F.  Pearce  against  the  Puy- 
allnp  ft  Sumner  Fruit  Growers'  Canning 
Company.  From  a  Judgment  dismissing  tbe 
action,  plalntUf  appeals.  Reversed,  with  In- 
structions. 

Byers  ft  Byers,  of  Seattle,  for  appellant 
M.  F.  Porter,  of  Puyallnp,  for  respondent 

BRIDGES,  J.  By  this  action  the  plaintiff 
sou^t  to  reoover  damages  of  defendant  be- 
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cause  of  its  fallntd  to  ship  to  him  tbree  car- 
loads of  cabbages.  Tbe  case  was  tried  by  the 
court,  which  made  findings  of  fact  and  con- 
clusions of  law,  the  conclusions  being  to  tbe 
effect  that  the  action  should  be  dismissed. 
Latctr  a  Judgment  was  entered  dismissing 
the  action,  and  the  plaintiff  has  appealed 
therefrom.  The  testimony  not  being  before 
us,  tbe  question  is.  Do  the  findings  sustain 
the  judgment  of  dismissal?  The  court  found 
that,  on  November  13,  1018,  tbe  respondent 
smt  out  to  the  trade  a  circular  letter,  read- 
ing as  follows: 

"We  are  pleased  to  advise  that  we  are  now 
receiving  from  oar  growen  an  excellent  gnali- 
ty  of  Danish  Ballbead  cabbage,  which  we  can 
famish  in  crates  at  l\i  c  per  lb.  f.  o.  b. 
Puyallup,  In  carloads  at  1^  c.  per  lb.  f.  o.  b. 
Fnyallup.  A  crate  holds  about  160  lbs.  The 
cabbage  is  firm,  weil  trimmed,  and  of  good 
quality.  We  can  ship  one  crate  or  many  car- 
loads." 

On  the  nme  day  appellant  mbmlttod  to 
respondent  an  offer,  subject  to  eooflnnation, 

"$16  a  ton  crated  on  5  cars  of  fancy,  medium 
sise,  graded  Danish  Ballhead  cabbage,  of  a 
greenish  color,  f.  o.  b.  can  Poyallup,  rabbage 
to  be  fcee  from  any  and  all  diseases  and  frost 
and  Inside  growth.  First  car  to  be  shipped 
first  of  next  week,  the  other  four  cars  to  fol- 
low, one  car  every  3  days.   •   ♦   • " 

On  the  following  day  respondent,  by  wire, 
requested  appellant  to  onne  to  its  place  of 
business  and  inspect  the  cabbage.  This  the' 
appellant  refused  to  do,  but  asked  for  a  con- 
firmation or  rejection  ot  his  order,  and  on 
December  16  tlie  respondent  wired  appellant 
as  follows : 

"Will  start  shipping  cabbage  as  par  your  let- 
ter 13th,  but  may  not  have  fall  fire  cars  to 
supply.  Will  furnish  as  many  cars  as  we 
have.  Believe  there  will  be  from  8  to  0  pos- 
sibly more  if  you  desire  them.'  Trust  this  is 
satisfactory.** 

Appellant  accepted  the  offer. 

[1]  The  theory  of  tbe  trial  court  was  that 
these  several  letters  and  telegrams  failed  to 
make  a  contract  for  any  cabbage  whatsoever. 
In  so  holding  we  think  It  was  in  error.  We 
construe  respondent's  telegram  of  December 
16  to  mean  that  it  obligates  Itself  to  sell  and 
slilp  to  appellant  at  least  one  car  of  tbe  kind 
of  cabbage  ordered,  and  as  many  more,  up 
to  five  in  all,  as  it  has  or  can  obtain  from 
its  growers.  Appellant's  order  of  the  13th 
was  for  five  cars,  the  "first  car  to  be  shipped 
first  of  next  week,"  and  respondent  agreed 
that  it  would  "start  shipping  cabbage  as  per 
your  letter  of  the  13th.  ♦  •  This  could 
mean  nothing  else  than  that  respondent 
agreed  to  ship  the  first  car  at  the  time  men- 
tioned in  the  order.  But  it  did  not  bind  it- 
self to  ship  any  other  cars  unless  it  bad  tbe 


kind  of  cabbage  ordered,  ft»  it  expressly  told 
appellant  that  it  "may  not  have  full  flvtf  Gars 
to  supply.  Will  furnish  a*  many  cars  as  we 
have."  If  it  had  more  cars  of  cabbage  wbifdi 
would  comply  with  the  order,  then  it  obli- 
gated Itself  to  ship  tbem,  up  to  five  In  alL 
Tbe  burden  was  on  appelant  to  show  tliat 
respondent  had  cabbage  of  tbe  kind  ordered. 
Apparently  he  failed  to  make  any  such  sbow- 
ing.  At  any  rate,  tb^  findings  do  not  indi- 
cate that  respondent  had  any  such  cabbage. 
Such  being  the  situation,  we  hold  ttiat  re- 
spondent was  obligated  to  ship  but  one  car. 
Since  it  did  not  ship  any,  it  is  liable  in  dam- 
ages for  the  failure  to  ship  the  one  car.  ■ 

[2]  The  appellant's  t^er,  which  was  ac- 
cepted by  the  req>ondent,  was  fl6  per  ton. 
and  that  each  car  should  contain  15  tons. 
The  court  found  that  at  the  time  these  cab- 
bages should  have  been  shipped  the  market 
price  was  IM  cents  per  pound.  These  6gur^ 
would  indicate  that  the  appellant  was  to  pay 
$240  per  car,  and  that  at  tbe  time  of  respon- 
dent's breach  the  market  value  was  f37S, 
and  that  appellant's  damage  is  $135. 

The  Judgment  is  reversed,  with  Instruc- 
tions to  the  lower  court  to  enter  Judgment 
for  the  appellant  in  the  som  ot  $135. 

PARKER,  C.  3.,  and  MXTUUKLL  azkd 
TOLMAN,  JJ..  concur. 


SPOKANE  CITY  CLUB  v.  UNION  TRUST 

ca  at  al.   (Na.  16488.) 

(Supreme  Court  of  Washlngtcm.    Not.  21, 
1921.) 

Mortgages  «=>600(l)— Tnistae  held  aot  aa- 
tborlzed  ta  reqalre  redetaptiaier  to  pay 
bonds  beld  by  oae  beneflcisjry. 

Under  an  asreement  between  a  mortgagee 
and  a  lodge  deairing  to  obtain  tbe  mortgaged 
property,  whereby  the  secured  notes  were 
traoBferred  to  a  trustee  to  be  held  in  escrow 
until  paid,  a  mortgagee  still  had  a  benefidal 
interest  in  the  trust  vntil  the  notes  were  toUy 
paid,  so  that  the  lodge  could  not,  after  fore- 
doBure  sale,  require  a  judgment  creditor  who 
desired  to  redeem,  under  Rem.  Code  1915,  S3 
594,  605,  to  pay  bonds  held  by  the  lodge  which 
were  secured  by  second  mortgage  on  the  prem- 
ises»  therein  requiring  the  trustee  to  act  con- 
trazy  to  tha  orii^al  nwrtgagee's  Interest 

En  Banc. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; DaTld  W.  Hum,  3u6s». 

Action  by  the  Spokane  City  Club  against 
the  Union  Trust  Cmnpany  and  others.  Jud^ 
ment  for  plaintiff,  and  defendants  ajjfjfeaL 
Affirmed. 
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Wakefield  A  Wttheniiooii,  Wm.  0.  Ucgrer.  i 
and  Hairy  U  Kennan,  all  ot  SiK^ane.  for ! 
appellants. 

Charles  P.  Land  and  Frank  T.  Foat,  both 
of  Spokane^  for  reqiondent. 

BRIDGES,  J.  This  case  involves  the  rl^t 
of  redemption  from  a  sheriff's  sale  of  real 
property.  There  Is  practlcall;  no  dispute 
coDL-emlng  the  facts.  Prior  to  March,  1911, 
the  Spokane  Club,  a  corporation,  gave  to  J. 
P.  Graves,  of  Spokane,  its  notes  In  the  ag- 
gregate sum  of  $12S,000,  and  secured  the 
payment  of  them  by  a  mortgsige  given  to  Mr. 
Graves  covering  certain  real  property  !n  Spo- 
kane. After  the  Spokane  Club  gave  the 
Gravest  notes  and  mortgage,  it  gave  to  the 
Spokane  &  Eastern  Trust  Company  a  trust 
mortgage  covering  the  same  property  and  se- 
curing bonds  Issued  or  thereafter  to  he  Is- 
sued. The  trust  deed  or  mortgage  especially 
recited  that  It  was  Junior  and  subsequent  to ' 
the  Graves  mortgage.  Spokane  Lodge,  No.  I 
228,  B.  P.  O.  Elks,  became  the  owner  of ' 
$7,550  iMir  value  of  the  second  mortgage 
bonds  so  issued.  Ultimately  the  Spokane 
Club  became  Qnanclally  embarrassed  and  was 
unable  to  pay  the  Graves  notes  when  they 
became  dna  The  Elks  Lodges  being  acquaint- 
ed with  this  CfHidltion,  and  being  desirous.  If  j 
possible,  of  acquiring  the  property  of  the  Spo- 1 
kane  Clob,  entered  into  a  written  agreement 
with  Ur.  Graves,  which  provided  that  the 
latter  would  sell  to  the  former  the  notes  and  , 
mortgage  so  owned  by  him.  The  lodge  was ; 
to  make  payments  of  the  purchase  inrice  In 
various  denlgnated  InstaUments.  This  agre» 
ment  especially  iKTOvided  that  Ur.  Oravea 
should  surrender  into  the  possession  of  the 
Union  Trust  Company,  ot  Spokane,  the  notes 
and  mortKage  so  cmtracted  to  be  sold,  and 
that  the  trust  cnnpany  should  hold  sudi  pa- 
pers in  escrow  for  the  purpose  of  carrsing  out 
the  agn«ment  of  sale  and  purchase  between 
BIr.  Graves  and  the  Elks  Lodge.  The  agree- 
ment forther  provided  that  at  any  time, 
while  the  lodge  was  not  In  defanlt.  It  might 
d«nand  of  the  trust  cunpany  that  it  proceed 
at  once  to  a  fOTerlosure  of  the  mortgaga 
Snbseqoently  tbe  lod^  made  the  demand, 
with  the  result  that  the  trast  company  tore- 
dosed  the  DKMrtgage  and  was  the  purchaser 
at  the  tiieritTs  sale  of  the  mortgaged  lands 
for  the  sum  of  $132,194.77,  and  the  sb«1ff 
Issued  to  it  his  certificate  of  purchase,  sub- 
ject to  redemption  as  pr.0Tided  by  statute. 

The  Spokane  City  Club,  a  corporation,  be- 
came the  owner  of  a  Judgment  against  the 
Spokane  Club,  and  thus  put  Itself  In  position 
to  redeem  from  the  Graves  mortgage  fore- 
closure sale.  Before  the  ezi^ration  of  the 
redemption  period.  It  notified  the  sheriff  of 
Spokane  county  that  on  a  certain  named  date 
it  would  redeem  the  property  so  sold.  This 
fact  was  oHnmunicated  hy  the  sheriff  to  the 
Union  Trust  Company,  which  In  turn  notified 
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the  Elks  Lodge;  thereupon  that  lodge  put  in- 
to the  possession  of  the  trust  company  the 
second  mortgage  bonds  issued  by  the  Spo- 
kane Club,  and  owned  by  the  lodge,  and  re- 
quested that  the  trust  company  add  the 
amount  of  those  bonds,  plus  the  Interest 
thereupon,  to  the  amount  necessary  to  re- 
deem from  the  certificate  of  sale  held  by  it. 
The  trust  company  then  notified  the  sheriff 
tbat  the  amount  necessary  to  be  paid  for  the 
redemption  was  the  amount  which  it  tiad 
paid  at  the  foreclosure  sale  with  interest, 
and  certain  expenses,  plus  $10,834.32;  the 
latter  sum  being  the  face  and  interest 
of  the  second  mortgage  bonds  held  by  it. 
The  sheriff  refused  to  permit  the  Spokane 
City  Club  to  redeem  unless  it  paid  the  whole 
amount  so  demanded  by  tbe  trust  company, 
and,  being  unable  to  redeem  otherwise,  the 
City  Club  paid  to  the  sheriff  for  redemption 
the  amount  due  on  the  certificate  of  sale, 
plus  the  amount  due  on  the  second  mortgage 
bonds  held  by  tbe  trust  company.  This  last 
amount  was  paid  by  the  City  Club  under  pro- 
test. Although  the  trust  company  demanded 
that  the  sheriff  pay  It  the  full  amount  of  the 
redemption  money,  he  refused  to  pay  the 
amount  in  dispute,  being  the  amount  of  the 
face  and  interest  of  the  second  mortgage 
bonds,  but  did  pay  all  the  remainder  of  the 
redemption  money,  and  held  In  his  hands  tbe 
$10,834.32.  The  Spokane  City  Club  brought 
this  action  against  the  sheriff  and  the  Union 
Trust  Company  to  recover  that  sum,  plus  In- 
terest There  were  Qndings.  conclusions,  and 
Judgment  in  favor  of  tbe  plaintiff,  and  the 
defendants  have  appealed. 
Section  6M,  Rem.  God^  reads  as  fbUows: 

**Fio|Mrtr  sold  subject  to  redemption,  as 
above  provided,  or  any  part  thereof  separately 
sold,  ma7  be  redeemed  by  the  following  per* 

sons,  or  their  Buccessora  in  interest:  (1)  The 
judgment  debtor  or  his  successor  In  interest, 
in  the  whole  or  any  part  of  the  property  sepa- 
ratelj  sold,  (2)  a  creditor  having  by  judgment, 
decree  or  mortgage,  on  any  portion  of  the  prop- 
erty, or  any  portion  of  any  part  thereof,  sepa- 
rately sold,  subsequent  in  time  to  that  on  which 
tbe  proper^  was  sold.  The  persons  mentioned 
in  subdivision  two  of  this  section  are  termed 
redemptioners." 

Section  606^  Rem.  Ood^  provides  as  fol- 
lows: 

"The  judgment  debtor  or  liis  successor  in 
interest,  or  any  redemptioner,  may  redeem  the 
property  at  any  time  within  one  year  after 
the  sale,  on  paying  the  amount  of  the  bid,  with 
interest  thereon  at  the  rate  of  eight  per  cuat 
per  annum  to  the  time  of  redemptioa,  together 
with  the  amount  of  any  assessment  or  taxes 
which  tbe  purchaser  or  his  successor  in  inter- 
est may  have  paid  thereon  after  pnrchass,  and 
like  interest  on  such  amount;  and  if  the  pur- 
chaser he  also  a  creditor  having  a  lien  by  Judg- 
ment, decree  or  mortgage,  prior  to  that  of  the 
redemptioner,  other  than  the  judgment  under 
which  such  purchase  was  made,  the  amount  4^ 
sudi  lien  with  InteresL" 
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We  are  of  the  opinion  that  tbe  Judgment 
must  be  affirmed  because,  under  the  agreement 
between  Mr.  Graves  and  the  Elka  Lodge,  mak- 
ing the  Union  Trust  Company  a  trustee  for 
the  purposes  mentioned  in  the  agreement, 
that  company  had  no  right  or  authority  to  de- 
mand of  the  redemptloner  that  it  pay  the 
sum  due  on  the  bonds  Issued  by  the  Spokane 
Club,  and  turned  OTer  to  It  by  the  Elks  Lodge. 
The  i>ower  and  authority  of  the  Union  Trust 
Company,  as  trustee,  was  created  and  limited 
by  the  agre^ent  between  the  lodge  and  Mr. 
Graves.  Appellants  contend  that  the  Union 
Trust  Company  held  the  certificate  of  pur- 
chase issued  by  the  sheriff  for  the  use  and 
benefit  of  the  lodge,  and  that  Mr.  Oraves 
had  DO  interest  in  the  notes  and  mortgage 
held  by  the  trust  company,  except  he  had  a 
Hen  apon  them  to  secure  the  unpaid  purchase 
price,  and  that  bis  rights  in  the  notes  and 
mortgage  were  those  of  a  lien  bolder  and 
nothing  more.  We  cannot  agree  with  this 
contention.  It  la  our  view  that  the  Union 
Trust  Company  held  the  notes  and  mortgage 
as  trustee  both  for  the  lodge  and  Mr.  Graves. 
Tbe  trustee  was  bound  to  recognize  tbe  rights 
of  Mr.  Graves  and  Its  obligations  to  him  un- 
der Its  trust,  until  such  time  as  Mr.  Graves 
had  been  fully  paid  by  the  Elks  Lodge.  The 
actual  title  to  tbe  notes  and  mortgage  would 
be  held  by  Mr.  Graves  until  he  was  fully 
paid,  at  which  "time  the  title  would  vest  in 
the  lodge  and  the  trust  cease  to  exist 

The  Instrument  creating  tbe  trust  and  the 
trustee  provided  that  Mr.  Graves  asdgns  the 
notes  and  mortgage  to  the  trustee  for  the 
purpose  of  carrying  out  the  agreement.  The 
lodge  ia  to  pay  to  tbe  trustee  for  Mr.  Graves 
a  certain  sum  of  money  In  Installments.  It 
further  provides  that — 

"Time  is  of  tbe  essence  of  this  agreement, 
and  should  the  lodge  at  any  time  faO  or  neglect 
to  make  any  payment  of  principal  or  interest, 
as  and  when  tlie  same  becomes  due,  after  ten 
days'  notice  in  writing  of  sucti  failure,  then, 
and  in  tiiat  event,  it  shall  forfeit  all  rights 
hereonder,  and  Mr.  Graves  shall  b«  entitled  to 
retain  all  payments  made  by  it  as  liquidated 
damages.  Upon  notice  from  Mr.  Graves  the 
trust  company  shall  thereafter  hold  title  to  the 
said  notes  and  said  mortgage,  or  to  any  judg- 
ment or  decree,  or  whatsoever  form  said  mort- 
gage shall  have  taken,  or  shall  hold  the  prop- 
erty representing  the  same,  la  truat,  tor  Mr. 
Graves  without  any  right,  titie  or  Interest 
in  the  lodge,  and  apon  demand  from  Mr.  Graves 
it  will  assign,  transfer  or  convey  titie  thereto 
to  Mr.  Graves." 

But  should  the  lodge  make  all  tbe  pay- 
ments of  the  purchase  price,  then  the  trust 
company  shall  surrender  such  notes  and  mort- 
gage to  it  Mr.  Graves  authorizes  the  lodge, 
while  It  Is  not  In  default,  to  demand  of  tbe 
trustee  that  it  foreclose  such  mortgage. 

Under  such  an  instrument,  the  Union  Trust 
Company,  as  trustee,  waa  acting  in  the  Inter- 
est, not  only  of  the  lodge,  but  Mr.  Graves  as 


w^l,  and,  as  such.  It  would  not  have  »nj 
authority  to  do  or  perform  any  act  detri- 
mental to  eitho-  the  lodge  or  Mr.  Graves,  onr 
any  act  In  violation  of  the  dntiee  Imposed 
upon  it  by  tbe  tmst  agreement  That  agree- 
ment, by  Its  words,  contemplated  that  the 
trust  company  might  foreclose  the  mortgage 
and  might  buy  in  the  property  at  the  sherUTs 
sale,  and  that  in  the  event  of  redemption,  the 
money  should  be  paid  to  Mr.  Graves  to  an 
amount  sufficl«it  to  discharge  any  balance 
which  mig^t  be  owing  to  bim  from  the  lodge. 
The  Interest  of  the  two  parties  claiming  un- 
der the  trust  were  necessarily,  to  some  ex- 
tent, inconsistent,  because  the  whole  purpose 
of  Mr.  Graves  was  to  get  his  money,  titber 
directly  from  the  lodge  or  Indirectly  by  re- 
demption, while  the  lodge  was  deeply  inter- 
ested In  preventing  a  redemption  because  that 
might  defeat  its  expressed  desire  to  acquire 
the  mortgage  property  for  its  own  use.  K 
the  trustee  had  authority  by  virtue  of  the 
trust  agreement  to  add  to  the  redemption 
price  the  $10,834.32  of  tbe  second  mortgage 
bonds,  then  it  would  also  have  bad  authority 
to  have  added  the  whole  amount  at  such 
bonds  outstanding  if,  by  chance,  they  had 
belonged  to  the  Elks  Lodge,  and  in  this  man- 
ner the  redemption  might  have  been  defeated 
to  the  possible  detriment  of  Mr.  Graves.  It 
is  therefore  our  view  that  when  the  Union 
Trust  Company  took  fr(an  the  lodge  the  sec- 
ond mortgage  bonds  and  donanded  payment 
of  them  as  a  condition  t<x  redemption.  It  was 
acting,  not  only  without  anttaorlty,  tmt  In 
violation  of  Its  tmst 
Tho  judgment  Is  affirmed. 

PARKER,  C.  J.,  and  MACKINTOSH, 
MAIN,  HOLGOMB,  TOLMAN,  MITCHELL, 
and  HOVET,  JJ.,  concur. 


EARLINQ  V.  EARLINQ.    (Ns.  16361.) 
(Supreme  Goort  of  Waslilngton.    Nov.  19, 

im.) 

1.  Divorce <t=3303(S)^dHlst|bl(lty af  evMMoe 
on  petltlea  for  ostlre  eistorily  of  olilld. 

On  a  divorced  wife's  petHton  for  entire 
custody  of  the  minor  child  <^  the  parties,  tbe 
court  properly  exduded  evidence  as  to  peti- 
tioner's competency  as  custodian  relating  to 
a  period  preceding  the  original  decree  of  di- 
vorce. 

2.  Dlvorao  «9303(2)— No  absM  of  dhoroUon 
la  awarilsg  estlre  oustoi^  of  oMM  of  aohool 

age  to  mother. 
On  a  divorced  wife's  petition  for  mtire 
custody  of  the  minor  child  of  the  parties  on 
the  ground  the  child  had  attained  school  age. 
and  required  a  permanent  home  where  he  could 
attend  school  withont  interruption,  the  court 
did  not  abuse  its  discretion  in  awarding  the 
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entire  cuetodr  to  the  mother,  but  the  order 
fthonld  be  modified  to  permit  the  father  to  have 
CDBtody  daring  any  snbatantial  period  when 
the  child  Is  not  in  achool,  not  exceeding  dx 
month*  each  year. 

Department  2. 

Api>eal  from  Superior  Court,  King  Comity; 
John  S.  Jurey,  Judge. 

Petition  by  Mazie  Earllng  against  Gogstad 
Earllng.  Decree  for  petitioner,  and  defend- 
ant appeals.  Modified  and  afflrmed. 

Frank  A.  Ste^e  and  Frank  Oleson,  both 
of  Seattle,  for  appellant 

Hadley  &  Hadley,  of  Seattle,  for  respond- 
ent 

HOVEY,  J.  This  la  an  appeal  frcon  a  sup- 
plemental decree  modifying  a  decree  of  di- 
vorce heretofore  rendered  in  an  action  be- 
tween the  parties  by  changing -the  periods 
of  custody  of  the  minor  child  of  the  parties. 

The  orfi^nal  decree  was  rendered  on  April 
2S.  1919,  and  awarded  the  (diild  to  the  parties 
during  alternate  periods  of  six  montiu  each. 
The  child  ^as  now  become  six  years  of  age, 
and  is  about  to  be  sent  to  eehooL  The  par* 
ties  both  have  thdr  h(nnes  In  the  dty  of 
Seattle  but  live  a  very  ctmslderable  distance 
apart  A  petition  was  filed  by  G»»  respondent 
alleging  the  Act  that  the  diild  was  now 
ready  to  enter  school  and  that  he  required 
a  permanent  borne  where  he  coold  attend 
school  without  interruptlcnL  It  farther  al- 
leged that  since  the  entry  of  the  decree  the 
appellant  had  remarried,  and  that  his  busi- 
ness required  him  to  be  In  Alaska  during  a 
portion  of  the  year,  whoi  be  would  have  no 
permanent  home  In  Seattle. 

The  evidence  showed  that  botb  parties  are 
fit,  proper,  and  able  to  care  for  ttils  dilld, 
and  the  all^atlons  of  the  petltlcm  so  far 
as  we  have  recited  same  are  not  dlepnted. 

The  supplemental  decree  awarded  the  en 
tire  custody  to  the  mother,  but  provided  that 
the  father  could  have  the  child  during  the 
week'-end  of  one  week  of  each  month,  and 
such  other  times  as  might  be  found  prc^r, 
.  but  provided  the  child  should  not  be  removed 
from  the  Jurisdiction  of  the  court 

[1]  The  appellant  assigns  three  errors,  the 
third  being  the  action  of  the  court  In  sus- 
taining objections  to  evidence  offered  as  to 
the  competency  of  the  respondent  as  custo- 
dian of  the  child  relating  to  a  period  of  time 
preceding  the  original  decree  of  divorce^  In 
this  ruling  the  court  did  not  err. 

[2]  The  first  and  second  asBignments  of  er- 
ror question  the  sufflclency  of  the  facts  stated 
in  the  petitlcm  and  the  evidence  in  support 
thereof  to  give  the  court  jurisdiction  in  the 
proceeding.  In  our  opinion  the  petition  al- 
leged a  change  in  circumstances,  namely,  the 
attainment  of  school  age  by  the  child,  which 
justified  the  court's  considering  a  modifica- 


tion, and  upon  the  lowing  made  we  b^eve 
the  trial  judge  did  not  abuse  his  discretion 
in  awarding  the  entire  custody  of  the  child 
to  the  mother,  but  we  think  the  father  should 
have  the  custody  of  the  child  during  such 
period  of  time  as  the  child  is  not  in  school, 
and  that  the  order  as  made  should  be  modi- 
fled  to  permit  the  father  to  have  the  custody 
of  the  child  diuring  any  substantial  period 
when  he  la  not  in  school,  not  exceeding  six 
months  In  any  one  year;  and  the  decree  ap* 
pealed  from  will  be  modified  accordingly,  and 
will  stand  affirmed  In  all  other  respects. 

Ketther  par^  will  recover  costs  on  this 
aroeaL 

PARKBR,  0.  J.,  and  MAIN,  H0IXX>MB, 
and  UACKINTOSH,  JJ^  cimcur. 


MINARD  et  al.  V.  SCHUMAKCR. 

(No.  16663.) 

(Supreme  Court  of  Washington.  Nov.  22, 
1921.) 

1.  AalMalt  ^23(1)— Taador  of  an  wit  tea 
aglstsr  Mosssary  oa  dsaaad  for  possoaslMi. 

In  action  to  fcwedose  an  ai^ster'a  lien  up- 
on horsea,  demurrer  was  properly  Bustained  to 
defendant's  afflrmatlTe  defense  In  which  he 
sought  recovery  of  the  value  of  a  horse  which 
could  not  be  produced  at  the  time  he  went  to 
the  farm  of  plaintiffs  for  the  purpose  of  receiv- 
iog  the  horses,  where  a  tender  of  the  amount 
due  the  plaintiffs  for  pastnrage,  made  at  tliat 
time  or  at  aU,  waa  not  beaded. 

2.  Appeal  aad  error  ^l(»4l  (2)— Plaadlpg  «=v 
247— Aaieadniant  to  allow  groatsr  racevary 
of  Items  aeonlni  befer*  trial  M4  sot  prsja- 

dlclal. 

In  action  to  foredoae  agister's  Hen  on  hors- 
es, where  the  horses  remained  in  possession  of 
the  plaintiSs  after  the  action  had  begun  and 
prior  to  the  time  of  the  trial,  it  was  proper  .to 
permit  plaintiffs  to  amend  the  complaint  so  aa 
to  include  the  pasturage  account  for  this  pe- 
riod; and,  even  though  no  formal  aupplemental 
complaint  was  filed,  defendant  was  not  prejudic- 
ed thereby,  where  recovery  for  the  period  sub- 
■eqnent  to  the  institution  of  the  action  and  pri- 
or to  the  trial  was  at  the  same  rate  as  that 
allowed  prior  to  ^t  time. 

I>epartment  2. 

Appeal  from  Superior  Conrt.  Lewis  Coun- 
ty; W.  A.  Reynolds,  Judge. 

Action  by  L.  R.  MInard  and  another 
against  L.  P.  Shumaker.  From  judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

Qus  L.  Thacker,  of  Chdialls,  f<n:  appellant 
A.  E.  Blc^  of  Ghehalls,  tm  respcmdents. 

MAIN,  J.  This  action  was  brought  for 
the  purpose  of  forectosii^t  a  claimed  agister's 
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lien  upon  five  horses.  The.  trial  resnlted  In 
findings  of  fact,  conclusions  of  law,  and  a 
Judgment  sustaining  the  plaintlfli'a  rlg^t  to 
recover  and  for  foreclosure  of  tbe  ll«i.  The 
defendant  appeals. 

[1,2]  Tbe  appellant  makes  two  assign- 
ments of  error :  First,  the  court  erred  In  sus- 
taining a  demurrer  to  the  affirmntive  defense 
pleaded  In  the  answer;  and,  second,  that  the 
court  erred  In  entering  a  judgment  for  the 
sum  of  $169.80,  which  was  greater  in  amount 
than  that  claimed  In  tbe  original  complaint. 
As  to  the  first,  it  appears  that  after  answer- 
ing the  complaint  by  certain  denials  and  ad- 
nfissloDs  the  appellant  pleaded  an  affirmative 
defoise  In  wblch  he  sought  recovery  of  the 
value  of  one  horse  wblch  could  not  be  pro- 
duced at  the  time  he  went  to  the  farm  of  tbe 
respondents  for  the  purpose  of  receiving  tbe 
horses.  There  were  originally  placed  In  the 
pasture  six  horses.  While  the  answer  sought 
recovery  for  the  horse  which  was  not  ac- 
counted for.  it  does  not  plead  a  tender  of 
tbe  balance  dne  tbe  respondents  for  pastur- 
age at  tne  time,  or  at  all.  To  this  afllrma- 
tive  defense  a  demurrer  was  tnteiTKised  and 
sustained.  There  being  no  allegation  of  ten- 
der of  the  amount  due  at  tbe  time  the  pos- 
sestifm  ot  tbe  horses  was  demanded  by  the 
appellant.  It  was  not  error  for  the  trial  court 
to  sustain  a  demurrer  thereto.  8  Corpus  Ju- 
ris, 39. 

As  to  file  second  assignment  of  error  It  is 
argued  that  tbe  jndgmoit  should  have  been 
for  the  sum  of  |132^0,  tbe  amount  clnlmed 
in  tbe  original  complaint,  instead  of  9169.90, 
the  amount  for  whldi  ludement  was  entered. 
Upon  tbe  trial  of  the  cause  tbe  question  arose 
as  to  whether  tbe  respondCTts  should  re- 
cover for  the  pasturage  of  the  horses  after 
tbe  action  bad  begun  and  prlw  to  the  time 
of  the  trial,  Uiey  having  remained  In  the  poa- 
soalon  of  ttie  fespondents  during  this  time. 
Tbe  reqmndents  were  permitted  to  amend 
tne  complaint  so  aa  to  Include  tbe  pasturage 
account  for  this  period.  This  was  objected 
to  by  tbe  appellanf;  iHto 'l^lalnied  surprise 
and  aslied  for  a  continuance  of  the  action. 
Mo  formal  supplemental  complaint  covering 
the  amount  accruing  subsequent  to  tbe  In- 
stitution of  the  action  was  filed.  The  trial 
court  permitted  a  recovery  for  tbe  period 
subsequent  to  the  institution  of  the  action 
and  prior  to  the  trial  at  the  same  rate  as 
that  allowed  prior  to  that  time.  '  Even  though 
no  formal  supplemental  complaint  was  filed, 
it  is  plain  from  the  record  that  the  appel* 
lant  was  not  prejudiced  by  reason  of  this 
fact,  since  the  recovery  for  the  pasturage  of 
the  horses  after  the  Institution  of  tbe  action 
was  at  tbe  same  rate  as  that  prior  thereto. 

The  Judgment  will  be  afflrmed. 

PARKER,  C.  J.,  and  HOrx^OMB,  MACK- 
INTOSH, and  nOVEY,  J,T.,  concur. 


QUILL  at  ax  V.  K.  ENOMOTO  et  aL 
(No.  16646.) 

(Supreme  Court  of  WaahlngtUL   Nor.  19, 

1921.) 

1.  Landlord  asd  tenant  »=>285(l>— Lwe 
hold  not  a  necessary  party  to  lessors'  actloa 
against  lessee's  assignee  for  possession. 

Lessors,  suing  lessee's  assignees  for  pos- 
session on  the  ground  that  the^  were  unlawful- 
ly in  possession  and  had  committed  waste  and 
were  maiotaining  a  nuisance  upon  the  premis- 
es, were  not  regaired  to  moke  lessee,  who  waa 
not  in  possession  at  the  time  of  the  com- 
mencement of  the  action,  and  against  whom  no 
relief  was  asked,  a  par^  to  tbe  action. 

2.  Landlord  and  tenant  «=3285(4)— Evideaoe 
held  to  show  power  of  attorney  from  lessee 
to  person  In  possession  a  oisre  suMerfuga  as 
against  lessor. 

In  lessors*  action  against  lessee's  assignee, 
who  bad  taken  possesnon  notwithstanding  les- 
aors*  refusal  to  consent  to  assignment.  In  whidi 
assignee  claimed  that  by  virtae  of  power  of  at- 
torney he  was  in  possession  merely  as  lessee's 
agent,  evidence  held  to  show  that  tbe  power  of 
attorney  was  merely  a  subterfuge  to  give  oa- 
signee  possession  without  lessors'  eonsent. 

Department  1. 

Appeal  from  Superior  Court,  Pferce  Coun- 
ty; Ernest  M.  Card,  Judge. 

Action  by  Lydia  A.  Guill  and  husband 
against  K.  Enomoto  and  others.  Judgment 
for  plaintlffa,  and  defoidanta  amieaL  Af- 
firmed. 

T.  H.  Gordon,  and  U.  B.  Harmon,  both  of 
To  coma,  for  appellants. 
A.  R.  Tltlow,.  of  Tacoma,  for  reapoodents. 

MITCHELL,  J.  This  action  was  com- 
menced on  February  28,  1921,  by  Mrs.  Guill 
and  her  husband  to  recover  from  the  defend- 
ants the  possession  of  eight  acres  of  land  in 
Pierce  county  and  damages  for  waste  com- 
mitted thereon.  The  property  Is  the  separate 
estate  of  Mrs.  Guill.  The  cause  of  acdon 
was  that  the  occupancy  of  the  premises  was 
unlawful  and  without  authority,  that  defend- 
ants had  committed  waste  and  engaged  in  tbe 
manufacture  and  disposal  of  intoxicating  liq- 
uor on  the  premises  to  such  an  extent  as  to 
become  a  nuisance  in  the  nelghborfaSod,  and 
that  written  notice  had  been  served  upon  the 
defendants  to  quit  the  premises.  By  their 
answer  the  defendants  admitted  the  alleged 
ownership  of  tbe  lands,  admitted  they  oc- 
cupied tbe  premises,  and  that  written  notice 
to  quit  had  been  served  upon  them.  They 
denied  other  material  allegations  of  the  com- 
plaint and  affirmatively  alleged  that  the  de- 
fendant K.  Enomoto  was  lawfully  In  posses- 
sion of  the  premises  as  the  agent  of  one  S. 
Yashlkl  under  an  unexpired  lease,  and  that 
the  other  defendants  were  upon  the  premises 
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by  empU^ment  tax  Ow  purpose  <a  assisting 
In  tbe  growing  of  berries  and  vegetables  to 
whidi  tbe  premises  were  devoted.  Tbere  was 
a  general  denial  of  tbe  afflnnatlTe  matter  in 
tbe  answer. 

Upon  the  trial  witliont  a  Jury,  In  Mar<li, 
1821,  tbe  court  made  findings  and  conclusions 
tbat  the  possession  of  tbe  premises  by  tbe  de- 
fendants was  unlawful,  tbat  tbey  bad  com- 
mitted waste,  which,  together  wltb  reason- 
able compensation  for  their  occupancy  of  the 
premises,  amounted  to  the  sum  of  $200,  and 
that  they  had  committed  nuisance  on  the 
premises.  Judgment  was  entered  in  favor  of 
tbe  plaintiff  for  ¥200,  that  defendants  vacate 
the  premises,  and  that  upon  tbe  failure  or  re- 
fusal of  the  defendants  to  quit  pcmsesslon 
tbat  a  writ  of  restitution  Issue  to  dispossess 
them.   The  defendants  have  appealed. 

The  testimony  shows  that  Mrs.  Gulll  bad 
given  to  one  S.  YashikI  a  written  lease  to 
tbe  premises  for  tbe  term  of  six  years  from 
January  1,  1918,  at  a  rental,  for  all  but  tbe 
first  year,  of  $125,  payable  on  March  1,  and 
$1^,  payable  on  October  1,  of  each  year,  that 
the  lessee  had  gone  into  and  continued  pos- 
session until  September,  1920,  at  which  time 
he  went  to  Japan,  from  whence  he  has  not 
returned.  Tbe  testimony,  though  coudictlng, 
satisfies  us,  as  the  trial  court  found,  that  up- 
on going  to  Japan  it  was  the  purpose  of  S. 
Tashiki,  tbe  lessee,  not  to  return.  At  that 
time  he  bad  paid  rent  to  January  1, 1^1. 

[1]  Because  of  the  unexpired  term  and  be- 
cause of  tbe  power  of  attorney  from  the  les- 
see to  tbe.  appellant  Enomoto,  of  which  we 
shall  later  speak,  it  Is  claimed,  as  a  first  as- 
signment of  error,  tbat— 

'TRie  court  has  no  Jnrisdietfon  in  this  case 
tor  th9  reason  tbat  YashBrf,  the  lessee,  is  not  a 
party  to  the  action." 

DIspoedng  of  tUs  assignment,  St  is  enou^ 
to  notice  tbat  no  r^d  was  sought,  nor  baa 
any  been  given  against  tbe  leasee.  Both  tbe 
complaint  and  the  Jndgment,  by  their  terms, 
run  only  against  the  defendants.  It  was 
they,  and  not  the  lessee^  who  actually  occu* 
pled  tbe  land  at  tbe  oommencment  of  tbe 
actl<Hi.  It  was  they  who  eonuiitted  the 
waste  and  who  were  shown  to  have  caused 
and  maintained  a  nuisance  on  the  premises. 

[2]  The  remaining  assignments  of  error  re- 
late to  tbe  findings  and  cmduslona  made  by 
tlie  trial  court  and  Its  tefoael  to  sign  and 
enter  tbose  proposed  by  the  appellants.  Up- 
on the  subject  of  waste  and  nuisance  and  un- 
lawful possession  of  appellants  we  reach  the 
same  conclusions  tbat  the  trial  court  did. 
Concerning  the  right  of  tbe  appellants  to 
occupy  tbe  premises,  reliance  Is  bad  by  them 
upon  a  power  of  attorney  claimed  to  have 
been  executed  by  S.  Xashlki  to  K.  Enomoto 
under  a  date  Just  prior  to  his  going  to  Japan. 
The  evidence  shows  the  premises  were  let 
to  Xasblkl  at  less  than  a  reasonable  mon^ 


rental  because  ct  his  persona!  fitness  to  cul- 
tivate and  keep  up  the  place.  It  is  undlsput^ 
ed  tbat  Just  before  leaving  for  Japan  tbe  left* 
see,  saying  he  was  going  to  Japan  to  rmnaln 
Indefinitely,  asked  and  was  refused  leave  to 
sublet  the  binds  to  other  Japanese,  and  then 
offered  to  sell  out  to  the  owner  the  unexpired 
portion  of  tbe  term  for  $3,000,  saying  It  could 
be  rented  to  others  of  his  countrymen  ac  a 
profit  over  tbat  price,  and  tttat  the  offer  was 
declined.  The  owner  was  absent  some 
months  therafter,  and  upon  her  return  found 
appellant  Enomoto  and  other  Japanese  in 
possession.  He  asked  Mrs.  Guitl  to  sublet 
tbe  premises  to  bim.  She  refused  to  do  so. 
Still  later  be  tried,  without  success,  to  lease 
tbe  premises,  offering  $600  and  finally  $1,000 
per  year  rental.  Afterwards  Enomoto  mailed 
to  her,  and  still  later  to  her  husband,  his  per- 
sonal check  in  tbe  sum  ot  $125  to  pay  six 
months'  rent  In  each  Instance  the  check  was 
returned  to  tbe  maker.  Thereafter  notice  to 
quit  was  served,  and  this  action  commenced. 
During  all  his  negotiations  with  tbe  respond- 
ents, or  either  of  tbem,  Enomoto  never  re- 
ferred to  any  power  of  attorn^  from  Yashi- 
kI, or  that  he  claimed  any  rights  thereunder. 
The  existence  of  that  instrument  seems  to 
have  been  reserved  by  htm  for  tbe  purposes  of 
his  pleading  and  proof,  by  which  he  contends 
that  the  original  lessee  is  etUl  In  possession 
through  him  as  agent.  The  power  of  at- 
torney, executed  In  Seattle,  unlimited  as  to 
time,  unconflned  as  to  territory  and  unre- 
corded, specifically  enumerates  a  large  num- 
ber of  things  that  may  be  dmie  In  tbe  name 
of  and  for  tbe  use  and  benefit  of  the  mak^. 
It  is  silent,  however,  as  to  any  authority,, to 
operate  the  berry  garden  or  other  kind  <tf 
similar  buaineas.  The  nearest  approach  to 
any  sndi  auAority  Is  In  the  words  "and  te 
make;  do  and  transact  aQ  and  etery  kind 
of  boalneaB  of  whatsoever  nature  and  kind," 
immediately  following  tbe  ennmeratloB  of  a 
large  number  of  other  things  altogether  dlf- 
fermt  from  the  pursuit  to  which  tliese  lands 
were  devoted.  These  facta,  with  otbm  that 
need  not  be  detailed,  tbat  artf  shown  by  tiie 
record,  satis^  us  tbat  the  power  of  - attorney 
and  the  attempt  to  make  it  applicable  here 
are  nothing  but  subterfog&  It  Is  an  attempt 
to  circumvent  tbe  terms  of  the  lease  whereby 
the  lessee  agreed,  among  other  things,  not  to 
"lease  or  underlet,  or  permit  any  other  per^ 
son  or  persons  to  occupy  any  portion  thereto 
*  *  *  but  with  the  approbation  of  tbe  les- 
sor thereto  in  writing  having  been  first  ob- 
tained." 

Being  satisfied  from  the  record  that  the 
appellants  were  ia  possesion  of  the  premises 
without  any  lawful  authority,  that  they  had 
commlttc^d  and  maintained  a  nuisance  tbere- 
on  as  alleged  in  the  complaint,  and  that  tbe 
amount  of  damages  allowed  by  the  trliU  court 
because  of  waste  committed,  together  with 
the  Talue  ot  tbe  occupant     the  premisea 
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by  the  appeUantSt  Is  correct;  the  Judgment  is 
afflrmedL 

PARKER,  a  J.,  &nd  FX7LLEBT0N.  TOL- 
B1A24,  and  MACKINTOSH,  JJ^  concur. 


HALL  V.  HALL  it  «l.   (No.  16349.) 

(Svpzeme  Oovrt  of  Washington.    Not.  29, 
1921.) 

1.  DIvonw  «=»276(4)— Evideao*  hold  to  show 
deed  from  busJiand  to  hia  brother  was  to  de- 
fraad  wifs. 

Evidence  in  a  divorce  suit,  and  to  set  aside 
her  husband's  deed,  held  to  show  that  the  deed, 
ezecated  by  the  hnsband  to  his  brother  when 
the  relations  between  himself  and  the  wife 
were  strained,  and  without  other  consideration 
then  an  outlawed  indebtednesa,  waa  executed 
with  intent  to  d^rlTe  the  wife  of  anjr  relief 
against  meh  proiiertar  in  the  event  of  a  di- 
Toieo. 

2.  Dlvoree  «s>275(2)-Hii8baad't  deed  held 
wltbeat  ooBSlderation  when  orantee  aever 
•freed  to  aeoapt  It  as  paynsnt  or  seourity. 

A  deed  from  a  husband  to  lus  brother,  at- 
tacked by  the  wife  in  a  aoit  for  divorce,  was 
without  eonrideration  assented  to  by  the  gran- 
tee where  the  grantee  never  agreed  to  accept 
it  in  payment  of  or  as  security  for  any  sum 
owing  him  by  the  husband. 

8.  DWorM  «=»275(3)— Hasbaad'a  deed  to 
brother  to  defraud  wife  sat  aside  though 
brother  aot  guilty  of  f  raid. 

Where  a  husband's  deed  to  his  brother  was 
made  without  consideration  and  to  deprive  his 
wife  of  any  relief  against  the  property  in  the 
event  of  a  divorce,  the  fact  that  the  brother's 
attitude  was  passive,  and  that  he  was  guilty 
of  no  actual  fraud  or  moral  wrong,  did  not 
prevent  the  setting  aside  of  the  deed. 

Fullerton,  J.,  dissenting,  and  Holconb  and 
Mackintosh.  JJ.,  diaeenting  in  part. 

En  Banc, 

Appeal  from  Superior  Court,  Spokane 
County;  Hugo  £.  Oswald,  Judge. 

Actlim  Ada  Hall  against  EOmer  Hall 
and  others.  From  a  Judgment  for  plaintiff, 
dflfendants  appeal.  Afflrmed. 

W.  O.  ILosey,  of  Spokane,  for  appellants. 
Oscar  Cain,  of  Spokane,  for  respondent. 

PARKER,  C.  J.  The  plaintiff  Ada  HaU 
commenced  this  action  in  the  snperlor  court 
for  Spokane  county,  seeking  a  decree  divorc- 
ing hor  from  her  husband,  the  defendant  El- 
mer Hall,  and  also  seeking  a  decree  setting 
aside  a  deed  to  certain  real  property,  de- 
scribed as  certain  lots  in  Spokane  county, 
made  by  him  to  his  brother,  the  defendant 
Oliver  Hall,  to  the  end  that  such  disposition 
of  the  property  may  be  made  in  the  divorce 


proceeding  under  section  960.  Ron.  Code,  as 
shall  appear  Just  and  equitable  in  the  protec- 
tion of  her  marital  rights.  A  trial  upon  the 
merits  resulted  in  a  decree  awarding  to  the 
plaintiff  a  divorce  as  prayed  fw;  awarding 
to  the  plaintiff  the  cu'stody  of  their  minor 
child;  reserving  to  the  defendant  Elmer  Hall 
the  prlTlI^e  of  visiting  the  child  and  having 
the  child  visit  him  during  school  TacaCtons; 
setting  aside  the  deed  in  question;  awarding 
to  the  plaintiff,  of  the  prcq)erty  described  in 
the  deed  so  set  aside,  one  lot  and  the  dwtiUng 
thereon,  in  which  she  resides  with  tike  ciiUd; 
awarding  to  the  plaintiff  Judgmoit  against 
the  defendant  Elmer  HaU  in  the  sum  of  9450. 
and  the  further  sum  of  flSO  attorney's  fee, 
which  sums  are  made  a  Hen  upon  the  other 
lots  described  in  the  deed  so  set  aside;  and 
also  awarding  to  the  plaintiff  the  sum  of  fl5 
per  month  to  be  paid  to  her  by  the  defendant 
Elmer  HaU  for  the  support  and  maintenance 
of  their  child.  From  this  disposition  of  the 
cause,  the  defendants,  by  the  same  attwney, 
have  Jointly  appealed  to  this  court. 

It  is  first  contended  in  appdiantif  behalf 
that  the  evidence  does  not  warrant  the 
awarding  of  the  divorce  and  tiie  custody  of 
the  dilld  to  respondent  This  branch  of  the 
case  does  not  call  for  the  dlscnssion  of  any 
question  of  law.  We  deem  it  sitflelent  toe 
present  purposes  to  say  that  the  evidence 
quite  convinces  us  that  tiie  trial  Judge  was 
fully  warranted  la  reacfali^r  ttie  conclusloD 
be  did  npcMi  tiiese  questlous.  It  would  be 
of  no  boieflt  to  any  one  to  here  review  the 
distressing  story  disclosed  by  tlw  srldeneew 

[1]  it  is  further  contended  that  the  trial 
court  erred  In  setting  aside  tiie  deed  In  qnes- 
tlon,  to  the  end  that  the  lots  might  be  dis- 
posed of  hi  the  interest  of  respraident  as 
m^bt  8e«n  Just  and  equitable  In  view  ct  her 
DUtrital  rights.  Req;>ondeiit  and  Bhner  Hall 
were  married  In  January,  1909.  We  may  om- 
cede  for  present  purposes  thht  aBoSOiB  lots 
described  in  the  deed  In  question  were  and 
remained  tiie  separate  pr(q>erty  of  appdhmt 
Elmer  Hall  since  prior  to  his  marriage  to  re- 
spondent He  signed  and  atflmowledgedrtbe 
deed  In  question,  purporting  to  cravey  the 
lots — being  all  ctf  his  real  proptf  ty — to  his 
brother,  appellant  Oliver  Hall,  mi  January 
10,  1919.  He  dalms  to  have  made  this  deed 
in  payment  of  a  debt  owing  by  Mm  to  his 
brother  Oliver.  It  seems  plain  frcun  the  evi- 
dence that  practically  all  of  the  balance 
which  he  then  may  have  owed  his  brotha- 
OUver  was  so  long!  past  due  as  to  be  clearly 
outlawed  by  the  statutes  of  limitation.'  We 
may  also  observe  that  the  deed  seems  to  bare 
been  made  at  a  time  when  the'  relations  be- 
tween himself  and  wife  were  so  strained  as 
to  strongly  suggest  an  impending  separation. 
The  deed  was  not  delivered.  If  at  all,  until 
some  time  after  its  execution.  The  deed  was 
not  recorded  until  January  20^  1900,  a  year 
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after  Its  signing  and  acknowledgment,  and 
but  one  week  prior  to  the  commencement  of 
this  action.  The  erldence,  we  think,  war^ 
rants  the  conclosion  that  the  total  Tolne  of 
the  lots  was  very  mnch  greater  than  any  pos- 
sible balance  owing  from  him  to  his  brother 
Oliver.  While  Elmer  testifies  that  he  told 
his  brother  Ollyer,  at  Colfax,  that  he  was  go- 
ing to  deed  the  property  to  him,  It  does  not 
appear  from  the  evidence  that  his  brother 
agreed  to  accept  the  deed  in  payment  of,  or 
even  as  security  for,  any  sum  owing  him.  We 
have  no  competent  evidence  of  the  deed  ever 
actually  coming  into  the  possession  or  omtrol 
Of  Oliver,  nor  as  to  who  caused  it  to  be  re- 
corded. Bhner  testified  in  jHut  as  fidlows: 

*****  When  I  came  back  (to  I^H>kane) 
I  executed  this  deed.  He  was  not  here  at 
tiie  time  and  I  left  it  in  escrow  for  him.  I 
gave  It  to  Mr.  Shaefer  and  Peter  Mertz.  I 
left  it  there  with  them  and  told  them  if  any> 
thing  happened  that  he  would  be  paid  off  for 
what  I  owed  bim.  The  deed  was  to  be  de- 
livered to  Oliver;  when  he  got  back  it  was 
to  be  delivered  to  blm.  The  deed  was  put  in 
an  envelope  and  aealed  and  I  gave  instructions 
to  them  as  my  attorney,  and  I  don't  know  when 
it  was  delivered.  I  did  not  deliver  it  I  di- 
rected it  to  be  delivered,  and  he  afterwards 
tried  to  trade  the  property  off-  I  was  going 
over  to  Olympia,  and  if  anything  happened  to 
me — a  railroad  wreck  or  anything— going  over 
there,  I  left  it  there  for  him.  •  •  •  I  told 
him  the  deed  was  there  for  him,  and  he  said: 
'Let  It  go  and  we  will  try  to  trade  the  prop- 
erty off.'  •  •  •  I  don't  know  what  date  the 
deed  was  finally  delivered.  *  •  •  I  don't 
know  how  long  he  bad  it  I  don't  think  I 
aslted  him  whether  he  bad  the  deed  or  not, 
becanae  he  would  never  say  a  word  to  me  or 
talk  with  me  anything  about  onr  troubles." 

While  Oliver  testified  at  the  trial,  his  tes- 
timony did  not  in  the  slightest  degree  refer 
to  the  execution  or  delivery  of  the  deed,  but 
only  was  to  the  eflTect  that  he  was  willing  to 
provide  and  care  for  his  brother  and,  the 
child  to  whatever  extent  their  necessities 
might  require.  This  testimony  seems  to  have 
been  given  for  the  sole  purpose  of  showing 
that  the  child  would  be  provided  for  if 
awarded  to  Elmer,  its  father.  AssmnlDg,  for 
argument's  sake,  that  the  deed  was  In  a  legal 
sense  delivered  to  Oliver — which  may  well  be 
doubted — It  seems  to  us  that  the  trial  Judge 
was  warranted  In  concluding,  as  he  did,  that 
Elmer  Hall  executed  the  deed  with  Intent  to 
deprive  his  wife  of  the  opportunity  of  being 
awarded  any  relief  as  against  the  property 
described  therein,  In  the  event  she  should  be 
granted  a  divorce  from  him. 

(2, }]  It  also  appears  to  us  that  there  was 
no  consideration  for  the  conveyance;  that  is, 
there  was  no  consideration  to  which  Oliver 
ever  assented.  Viewing  this  record  as  a 
whole.  It  seems  to  us  that  the  question  of 
the  setting  aside  of  this  deed  is  in  fact  mnch 
more  a  controversy  between  Elmer  and  his 
wife  than  between  Oliver  and  Elmer's  wife. 
201P.-fi8 
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Indeed,  It  seems  to  us  that,  aside  from  his 
formal  answer  in  this  case  prepared  by  an 
attorney  who  was  also  Elmer's  attorney, 
Oliver's  attitude  has  been  only  passive.  We 
are  quite  ccmvlnced  tlut  he  has  not  been 
guilty  of  any  actual  fraud  or  moral  wrong; 
but  tliat  does  not  argue,  under  these  drcum- 
stances*  that  tb»  deed  should  remain  In  force 
as  the  conveyanoe  It  purports  to  be. 
The  decree  Is  affirmed. 

MAIN,  HOIMAN,  HITOHBUi,  and  HOV- 

EY,  JJ.,  concur. 

BRIDGES,  3.  I  concur  In  the  result  of  the 
foregoing  opinion,  but  think  the  deed  should 
be  set  aside  or  annulled  for  the  reason  that 
no  delivery  hod  been  madfc  Elmer  Hall  tes- 
tlfled: 

"I  was  going  over  to  Olympia  and  U  anything 
happened  to  me— a  laQroad  wcvA  or  anything 
—going  over  Qiere,  I  left  It  for  him  (OUver 
HaU)." 

This  falls  tnr  short  of  showing  audi  a  de- 
Uvery  as  the  law  reqaiiea. 

FULLERTON,  J.  (dissenting).  I  am  un- 
able to  concur  in  the  foregoing  opinion.  On 
the  question  whether  a  divorce  should  be 
granted,  the  evidence  to  my  mind  la  by  no 
means  conclusive.  The  evidence  shows  that 
in  the  battles  of  words  so  frequently  occur- 
ring between  the  parties  the  respondent  was 
abundantly  able  to  hold  her  own,  and  that 
in  the  physical  combats  she  usually  emerged 
the  victor.  It  Is  not  shown  that  Elmer  Hall 
was  always,  or  even  usually,  the  instigator 
of  these  combats,  and  if  It  be  the  rule,  as  I 
conceive  it  to  be,  that  divorce  is  a  remedy 
for  the  Innocent,  not  the  guilty,  I  can  see  no 
reason  for  granting  a  divorce  to  either  party. 

But,  passing  this,  there  is  in  my  opinion 
even  less  reason  for  setting  the  deed  aside. 
It  Is  shown  without  contradiction  that  the 
property  conveyed  by  the  deed  was  the  sep- 
arate proper^  of  Elma  HalL  The  land  Its^ 
was  acquired  by  him  prior  to  his  marriage 
with  the  respondent,  and  the  buildings  erect- 
ed thereon,  althoxigh  erected  subsequent  to 
the  marriage,  were  paid  for  In  part  by  mon- 
ey borrowed  from  Oliver  Hall  and  In  part 
from  a  legacy  wlilch  Elmer  received  from  an 
uncle.  This  money  was  loaned  by  Oliver  to 
the  appellant  in  1012,  and  It  seems  to  be  as- 
sumed by  the  majority  that  this  was  the  total 
advancement  and  total  of  the  Indebtedness 
owing  by  Elmer  to  Oliver.  But  this  over- 
looks other  parts  of  the  record.  The  appel- 
lant lost  au  arm  at  the  shoulder  in  an  acci- 
dent. Seemingly  there  was  difficulty  in  caus- 
ing the  wound  to  heal  and  Oliver  bore  the  ex- 
pense of  five  different  surgical  operations, 
with  the  accompanying  costs  of  hospital  fees, 
nurses'  services,  and  medicines,  before'  a  cure 
was  effected,  no  part  of  which  was  ever  re- 
paid.   Moreover,  Oliver  continuously  nude 
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advancements  to  the  parties.  Indeed,  tbe  re- 
spondent In  her  brief  says: 

"It  ia  conceded  that,  over  a  period  of  a 
good  many  years  prior  to  the  execution  of 
this  instrument,  the  appellant,  BUmer  Hall, 
recelTed  considerable  soms  in  contribution 
from  his  brother,  OliTer  Hall." 

It  la  shown,  also,  that  the  snrn  of  9100 
was  loaned  Immediately  preceding  the  execu- 
tSoa  ot  the  deed,  at  which  time  EHmer  told 
his  brother  that  he  would  execute  a  deed  of 
the  property  In  paymmt  of  his  obligations  to 
him.  Elmer  testified  also,  without  contra- 
diction, that  the  reaptmdent  knew  of  aiul  con- 
sented to  the  execution  of  the  deed,  saying 
to  him  that  she  wanted  Ollrer  paid  off,  as 
she  "was  tired  of  being  supported  by  him." 
It  seems  to  me,  thentore,  that  there  Is  no 
justification  tor  the  holding  that  the  deed 
was  executed  without  consideration,  or  for 
a  consideration  less  than  the  .value  of  the 
property,  or  for  a  consideration  barred  by 
the  statute  of  limitations. 

Nor  do  I  think  there  is  any  Jusdflcatlon  tot 
the  conclusion  that  there  was  no  delivery  of 
the  deed.  The  quotation  made  from  Elmer's 
testimony  in  the  majority  opinion  seems  to 
hare  been  taken  from  the  abstract,  and  to  my 
mind  does  not  clearly  reflect  his  actual  testl- 
mony.  Beading  the  testimony  from  the  tran- 
script, it  seems  to  me  to  warrant  the  conclu- 
sion that  the  escrow  was  but  a  temporary 
disposition  of  the  deed — a  disposition  pending 
Oliver's  absence  from  his  home — and  that  it 
was  to  be  delivered  on  his  return.  Certain 
It  Is  that  Elmer  never  afterwards  had  pos- 
session of  the  deed,  and  the  instrument  Itself 
bears  on  its  face  the  indorsement  of  the  re- 
cording officer  to  the  effect  that  it  was  re- 
corded at  the  request  of  Oliver.  Delivery  is 
largely  a  question  of  intent,  and  when  we 
have  a  showing  of  direction  on  the  part  of 
the  grantor  to  deliver  to  the  grantee,  fol- 
lowed by  a  showing  of  subsequent  possession 
of  the  deed  by  the  grantee,  there  is  sufficient 
evidence  of  a  delivery. 

As  said  by  the  majority,  there  Is  not  in  the 
evidence  any  showing  of  actual  fraud  or  mor- 
al wrong  <m  the  part  of  tbe  appellant  Oliver 
HalL  It  is  said,  however,  that  there  ia  suf- 
ficient evidence  to  warrant  the  conclusion 
that  Elmer  Hall  executed  the  deed  with  In- 
tent to  deprive  his  wife  of  the  opportunity 
to  be  awarded  an  interest  in  the  property. 
The  conclusion  seems  to  be  founded  on  the 
statement,  made  earlier  in  the  opiulon,  "that 
the  deed  seems  to  ha,ve  been  made  at  the 
time  when  the  relations  between  himself  (El- 
mer) and  wife  were  so  strained  as  to  strong- 
ly suggMt  an  Impending  separation."  But  I 
can  find  nothing  in  the  record  showing  any- 
thing unusual  in  the  parties'  relations  at  that 
time.  There  was  then,  iierhaps,  bickering 
and  quarreling  between  them,  but,  as  I  read 


the  record,  this  was  tbe  usual  rather  than  the 
unusual  in  their  marital  relation,  and  noth- 
ing then  occurred  more  than  had  occurred 
many  times  before  and  afterwards  between 
them.  It  must  be  remembered  that  the  par- 
ties lived  together  for  a  considerable  time 
after  the  execution  of  the  deed,  and  I  do 
not  find  that  the  respondent,  in  her  testim<Hiy 
In  support  of  her  action  for-  divorce,  lays  any 
particular  stress  on  the  happenings  at  the 
particular  time.  But,  conceding  that  Elmer 
had  a  fraudulent  Intent,  the  fact  does  not 
warrant  setting  aside  the  deed.  The  deed 
was  made  for  a  valuable  consideration,  a  part 
of  which  was  a  present  advancement,  and 
fraud  in  both  grantor  and  grantee  must  l>e 
shown  before  that  result  can  follow. 

I  cannot  think,  therefore,  that  there  la  any 
Justification  for  the  decree  of  the  trial  court, 
and  that  Its  decree  should  be  reversed. 

HOLCOMB,  J.  I  concur  with  Judge  FUl^- 
LEBTON  as  to  tbe  nullification  of  the  deed, 
but  agree  with  the  majority  that  the  remaind- 
er of  the  decree  should  be  affirmed. 

MACKINTOSH,  J.,  concurs. 


LONDON  GUARANTY  &  ACCIDENT  CO., 
Limited,  v.  WESTERN  SMELTINQ  & 
POWER  CO.    (No.  16749.) 

(Supreme  Court  of  Washington.    Not.  10. 

mi.) 

Accord  and  satltfaetlon  ^s>ll(2)— Not  sliewa 
by  recatpt  of  letter  laeloslag  elitcli  for  kal- 
aaca  of  advaaea  preBlan  la  fall  pwiaaat  of 
onr  aseoaat 
When  the  preminms  «a  anniial  poUcIes  of 
accident  Indemidty  insurance  were  payable  by 
an  advance  premium  based  on  the  estimated 
pay  roll  for  the  year  supplemented  by  a  pay- 
ment of  the  balance  ascertained  upon  andlt  of 
tbe  pay  roll,  and  insurer  owed  for  the  balance 
of  premiums  for  two  prior  years,  insured's 
letter  transmitting  to  the  insurer  Uie  balance 
of  tbe  advance  premium  for  the  third  year 
shortly  after  third  year  dosed,  containing  the 
words,  "I  take  great  pleasure  in  inclosing 
herewith  check  for"  such  balance  "in  fuU  pay- 
ment of  our  account,"  did  not  show  an  accord 
and  Butisfaction  as  to  the  entire  premiom  on 
the  third  policy:  It  being  the  manifest  inten- 
tion that  the  chock  should  be  full  payncttt  of 
the  balance  due  on  the  advance  premium  only, 
and  not  on  the  whole  preoUnn. 

Department  1. 

Appeal  from  Superior  Court,  Kins  Ooonty; 
J.  T.  Bonald,  Judge. 

Action  by  the  London  Guaranty  A  Aed- 
dent  C^pany,  Umited,  against  the  Western 
smelting  &  Power  Company  for  ineminms 
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on  three  polices  of  Insorance.  From  that 
portloQ  of  the  Judgmenb  disinisslng  the  action 
as  to  the  third  poller,  plalntUC  appeal&  Re- 
versed,  wltib  directions. 

Basaell  &  Bllnn,  of  Seattle,  for  aiqwUant 
Balll&ser,  BatOe^  Hnlb«rt  *  Kiorta,  of 
Seattle,  for  reopondent. 

MITCHELL^  J.  The  plalntlfl,  Lmdon 
Goaranty  ft  Aocldeit  Oompany*  Limited,  a 
corpnratioii,  sued  the  defendant,  Western 
Smeltinc  ft  EV>wer  C<HnpaDy»  a  corporation, 
to  recover  the  balance  doe  on  premiums  for 
three  policies  aoddoit  indemnity  Insur- 
ance issued  So  the  d^endant  whereby  It  in- 
sured the  defendant  against  liability  for  In* 
Juries  received  by  tbe  empIoyAi  of  the  de- 
foidant  In  and  upon  certain  work  it  was 
condnctiiv  and  to  be  continued  in  the  state 
of  Montana.  Tti«  poUctes  were  one  for  each 
year  ending  September  T,  1917,  Septembor  7, 

1918,  and  September  7,  ldl9,  respectively. 
The  premium  to  be  paid  for  each  year's  In- 
surance was  based,  primarily,  ui>on  an  esti- 
mated pay  roll  for  the  different  classra  of 
workmen  covered  by  the  Insurance,  which 
primary  payment  was  to  be  made  at  tbe  time 
of  the  lasnance  of  the  p<^cy,  and  thereafter 
the  full  and  true  amount  of  premium  on  each 
policy  was  to  be  determined  by  an  audit, 
after  the  close  of  tbe  year,  of  defendants 
books  with  reference  to  the  amount  of  tbe 
different  classes  of  work  and  ccmsequent 
i;rad(>8  of  hazard  engneM  in  by  defendants 
emptor^  with  the  understanding  that  the 
insured  would  then  pay  whatever,  if  any,  fur- 
ther amount  of  premium  waa  diown  to  be 
due  by  such  auditk 

The  d(*feDdant  by  Its  answer  admitted  the 
execution  and  delivery  of  tbe  policies  and 
affirmatively  pleaded  that  it  bad  paid  pre- 
miums tiH>TeoQ  as  follows:  '!Si.'ptembeE  14, 
1916,  $183.70;  May  14,  1917,  $229^  ;  Au- 
gust 22,  1917,  $e0.01;  December  21,  1917, 
9265.90:   July  24.  1919,  $150;   October  17, 

1919,  $131.70 — and  that  such  payments  equal- 
ed tbe  true  amount  of  premiums  earned  on 
the  policies.  The  defense  of  payment  in 
full  was  denied  by  the  reply. 

As  to  the  first  policy  the  trial  court  found, 
among  other  things,  that  an  advance  pre- 
mium payment  of  $183.70  was  made,  and 
"that  an  audit  of  defendant's  pay  rolls  was 
thereafter  made,  and  such  audit  showed 
earned  premium  under  said  policy  amountlug 
to  the  sum  of  $515.41,  leaving  an  unpaid  bal- 
ance of  earned  premium  under  said  policy 
of  $331.71."  As  to  tbe  iiecond  policy  the 
court  found,  among  other  things,  that  an 
advance  premium  payment  of  $205.90  was 
made,  and  "that  an  audit  of  defeudaot's  pay 
roll  for  the  period  covered  by  said  policy 
showed  earned  premiums  amounting  to  $7GS.- 
91,  no  part  of  which  has  been  paid  except)  the 
advance  premium  of  $265.90  paid  thereon, 
le&vlng  the  unpaid  balance  of  earned  premi- 


um under  said  policy  of  $503.01".  As  to  the 
third  policy  the  court  made  findings,  among 
others,  as  fc^ows: 

"X.  That  the  estimate  fumlslied  this  plain- 
tiff by  said  defendant  of  its  pay  roll  under  such 
policy  was  tbe  sum  of  $7,000.  and  tbe  premiom 
under  said  policy,  baaed  upon  such  estimated 
pay  roU,  was  the  sum  of  $281.70,  which  sum 
WAS  thereafter  paid  to  this  plaintiff  by  said 
defendant. 

"XI.  That  the  said  estimated  premium  of 
$281.70  was  not  paid  in  advance,  as  provided 
by  the  terms  of  said  poli^,  but  was  thereafter 
and  after  the  cancellation  of  said  policy  paid 
by  two  checks,  as  toUowa:  A  check  for  $150, 
dated  July  24,  1919,  and  a  check  for  $131.70, 
dated  Ootober  17,  1919:  Accompanying  said 
second  check  was  a  letter  from  defendant  to 
plaintiff  containing  the  following  words:  'I 
take  great  pleasure  in  inclosing  herewith  check 
for  $131.70,  in  full  payment  of  our  account.' 

"XU.  That  the  earned  premium  under  said 
policy  during  tbe  time  it  was  In  force  was  the 
sum  of  $701JSO,  no  part  of  which  haa  bc«k 
paid  except  the  sum  of  $281.70,  paid  by  uM 
two  diecks  as  aforesaid." 

Upon  the  findings  concludons  were  entered 
In  favor  of  the  i;daintiff  for  the  amounts 
found  to  be  due  on  the  first  and  second  poli- 
cies together  with  Interest  therpon,  altogeth- 
er in  the  sum  of  $990.76,  while  as  to  the 
third  policy  It  was  concluded  by  the  trial 
court  "that  the  acceptance  by  plaintiff  of  the 
said  ^eck  of  October  17,  1919,  amounted  to 
an  accord  and  satisfaction,  and  plaintiff,  by 
keeping  said  check.  Is  barred  from  further 
recovery  nndpr  said  policy."  Judsment  waa 
entered  in  accordance  with  the  craclURlons. 
Neither  party  took  exception  to  any  finding. 
The  plaintiff  has  appealed  frwn  that  portion 
of  the  Judgment  dismissing  the  action  as  to 
the  third  policy. 

The  defense  of  accord  and  satisfactiw 
was  not  presented  by  the  pleadings,  but,  in 
the  absence  of  any  statement  of  facts  show- 
ing what  occurred  during  the  course  of  tbe 
trial,  we  assume  the  action  was  tried  up<Hi 
that  defense  and  denial.  Both  parties  being 
content  with  all  the  findings  and  wit^  tbe 
Judgment  entered  for  the  appellant  for  the 
balajice  due  on  the  earned  premium  on 
the  first  and  second  pedicles,  it  follows  that 
the  so-called  accord  and  satisfaction  has  been 
made  to  apply  only  to  the  premium  earned  on 
the  third  policy.  Such  was  the  conclusion  of 
the  trial  court,  as  already  noticed,  and  such 
is  the  contentiw  of  the  resptmdoit  here^ 
and,  with  minor  exceptlcms  to  be  noticed 
latw,  coustitntes  the  only  qnestion  in  the 
case. 

Upon  the  subject  of  accord  and  satisfac- 
tion It  was  said  In  Bogm  t.  Spokane,  0 
Wash.  168,  87  Pac.  300: 

"This  is  one  of  the  most  difficult  branches 
of  the  law  to  determine,  as  the  authorities 
seem  to  be  somewhat  confiicting  and  the  cir- 
cumstances under  which  the  questions  arise 
are  so  diversified  and  numerous." 
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However,  it  seems  to  be  settled: 

"That  the  nde  on  this  Question  Is  bronsbt 
down  by  the  modern  anthoritieB  to  a  qaeation 
of  intention.**   Bocers  t.  Spokane,  snpra. 

Or,  as  stated  In  1  O.  J.  (Accord  and  Satis- 
faction) p.  530,  1 16: 

"The  intentioD  of  the  parties,  which  is  of 
coorse  controlliDg,  mast  be  determined  from 
all  the  drcomstances  snrronnding  the  transac- 
tion.'* 

From  the  findings  It  aK»ars:  (a)  That  at 
the  time  of  the  issuance  of  ea^  of  the  three 
policies  an  advance  payment  was  doe  based 
apon  an  estimated  pay  toa ;  (b)  .tliat  the 
full  earned  premium  on  each  poller  could  be 
ascNtaliwd  <»ilr  by  an  audit  after  the  dose 
of  the  year;  (q)  that  the  advance  premloms 
w»e  paid  upon  each  of  the  two  first  policies ; 
(d)  that  the  andlt  of  aitpellantfs  pay  loU  toe 
the  periods  covered  by  the  two  first  polldee 
had  been  made  showing  a  total  of  $990.76 
due  to  the  appellant;  (e)  that  the  balance  ot 
$990.76  was  onpaid  at  the  date  of  the  trial, 
and  hence  necessarily  unpaid  on  Octob^  17, 
1S19.  the  date  of  Oie  check  considered  as 
an  aceord  and  satlsfactkm;  (f)  that  the  ad- 
vance payment  called  for  by  Uie  estimate 
furnished  for  the  third  policy  was  $281.70, 
which  **was  not  paid  in  advance,  as  imrvided 
by  the  terms  of  the  policy,  bat  was  there- 
after and  after  the  canc^atlon  of  said  poli- 
cy paid  by  two  die(^,  as  follows:  A  dieck 
for  $100  dated  Jnly  24, 1919.  and  a  check  tm- 
$131.70,  dated  October  17,  1919^— and  (g) 
that  the  earned  premium  under  the  third 
policy  dnring  the  time  It  was  in  force  was 
$701J50,  "no  part  of  wMch  has  been  paid  ex- 
cept the  snm  of  $281.70  paid  by  said  two 
dieclEs  as  aforesaid."  It  may  be  further 
stated  that  the  findings,  as  well  also  the 
pleadings  are  silent  as  to  the  dates  of  the 
andlte  in  relation  to  each  nt  the  three  poU- 
des.  It  is  dlfflenlt  to  perc^ve  Qiere  has  been 
any  accord  and  satisfaction  whatever,  mere 
was  no  dlqpnte  between  the  parties  nor  oon- 
troTCTsy  of  any  kind  shown  by  the  recnd. 
Bespondent*s  l^t»  inclosed  wltti  its  check 
of  October  17,  1819,  in  no  way  referred  to 
the  third  pc^cy  by  name  or  othw  designa- 
tion, nor,  of  course,  to  the  foil  earned  pre- 
mium thereon  to  be  discovered  an  andit  ot 
tlie  pay  roll  for  ttat  year.  At  tlie  date  of 
Oat  cbeck  ttwre  was  ontstandlng  against 
file  reeptmdait  ia  fsTor  of  the  app^nt 
hnndreds  at  dollars  doe  above  the  advance 
premium  payment  on  the  earned  premi- 


ums under  the  two  first  policies,  whidi  is 
now  Impliedly  confessed  by  the  failure  of 
the  respondent  to  contest  the  findings  wwii 
Judgment  thereon.  With  that  sitnaUon  con- 
fronting the  parties,  it  oonld  be  contended 
and  indeed  condoded  with  just  as  mocti 
show  of  reason  that  the  check  and  letter  of 
October  17,  1019,  constituted  an  accord  and 
satisfaction  of  the  ontstandlng  premium  debt 
of  the  two  first  poUdes  as  that  it  did  of  all 
fho  claims  arising  under  the  third  poli^. 
The  $160  check  of  July  24.  1919.  and  the 
$131.70  check  of  October  17.  1919.  togeOier 
equal  the  $281.70  which  was  the  total  amount 
due  as  advance  premlora  payment  under  tbe 
third  policy,  and  it  is  mahifest  ttiat  it  was 
the  intention  of  the  one  to  pay  and  of  the 
other  to  receive  tbe  $131.70  check  in  full  pay- 
ment of  the  balance  due  on  account  of  the 
advance  pronlum  under  the  third  policy  and 
not  otherwise.  And  Indeed  such  was  tte> 
legal  effect  of  the  finding  of  the  trial  court 
that  Jthe  estimated  premium  of  $281.70  under 
the  third  policy  was  not  paid  In  advance^  but 
tha%aft«r  paid  "by  two  chedm  as  foDows: 
A  check  for  $lfiO,  dated  July  24, 1109^  and  a 
check  for  $131.70,  dated  October  17,  1919." 
nie  condu8f<m  that  thtfe  was  any  accsord 
and  satisfaction  is  Inccnsistent  with  the  in- 
tention oi  the  iHUties  as  shown  by  ttie  facts 
and  drcumstonees  surrounding  tbe  trans- 
action, and  there  rtiould  have  been  fnrtiier 
judgment  for  the  appellant  In  Oe  som  of 
$419.80-$7014S0  less  $281.70. 

It  is  furtbn'  dalmed  appelant  Is  entitled 
to  Interest  on  $281.70  from  the  date  «C  the 
tiUrd  poUcy  to  JiUy  24,  1918;  when  9lBO 
was  paid  thereon,  and  then  on  the  remainder 
oatll  Octobw  17,  1919.  when  the  $1$1.70 
dieck  was  given.  fHie  acc^tance  of  the  last 
check  in  full  of  this  account  foredosed  the 
right  of  this  dalm  tor  Interest  It  ts  forOer 
claimed  intwest  should  be  allowed  on  $418l- 
80,  the  balance  found  due  on  the  earned  pre- 
mium under  tbe  third  ptriScy,  from  ICay  U, 
1919,  the  date  at  the  cancellation  of  tbe  poli- 
cy. This  balance  of  $418.80  was  not  dm. 
under  tiie  terms  of  the  volley,  until  0ie  audit 
was  bad,  and  la  the  tfwenoe  at  any  fln^big 
as  to  when  that  andlt  was  made  no  Interest 
is  allowable  to  date  of  the  judgment 

Reversed,  with  directions  to  Increase  th^ 
Judgment  so  as  to  Indude  $410.80  on  tbe 
third  policy. 

PABKER.  O.  J.,  and  FULI/B&TON,  TOL- 
UAN,  and  BRIDGES,  JJ^  concur. 
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ANDRUS  V.  CHURCH  9t  al.  (No.  16782.) 

(Supreme  Ooart  of  Washlnftoii.  Not.  29^ 
1921.) 

1.  Soboolft  and  scliool  dlstriots  «=»I4I(5)  — 
Teacher  held  t»  havo  soffldont  Mtleo  to  sm- 
ttli  dtontostl. 

Where  a  ■ehool-teaeher  had  met  dlrectora 
three  timea  to  dlBcnaa  the  trouble  between  her- 
a^  and  another  teacher  and  the  reonltiiic  lai^ 
of  discipline  in  the  achool  and  bad  made  no  re- 
quest for  opportnoit?  to  introduce  evidence,  but 
hod  at  last  agreed  to  resign,  the  action  of  the 
directors  in  dTsmissing  her  under  the  authority 
of  Rem.  Code  1915,  |  44S1.  was  not  void  for 
failure  to  give  notice  and  a  hearing,  if  audi  no- 
tice and  hearing  are  required. 

2.  Schools  and  school  dlatrtots  «ss»l42— Taacher 
eaa  recover  danagoa  fttr  disnlssal  withort 
snftleleat  causa. 

A  Bchool-teacbar  who  haa  been  dismissed 
before  the  ezpiratiim  of  her  etmtraet  by  the 
achool  directors  witiiont  aaOdent  cause  can 
neoTcr  damages  for  Itoeadi  of  oontrut  to  u 
actlm  thereon. 

Department  2. 

Appeal  from  Superior  Gonrt,  QiajB  Hubor 
Oocmty;  Ben  Sheeks.  Judge. 

PioceedtDsa  by  Leureoa  T.  Andrua  agalnut 
B.  O.  CSiurcb  and  others,  as  Directors  <jt 
School  District  No.  70,  Grays  Harbor  County, 
and  Geneva  JotouKm,  as  County  Superlntend- 
9Bt  of  Schools,  to  review  an  action  of  the 
Directors  in  discharging  plalutifT  as  school- 
teadier.  From  a  Judgment  setting  aside  the 
order  of  discharge  tiw  Directors  appeaL  Be- 
rersed,  and  actton  dismissed.  . 

Geo.  Acret,  of  Aberdeen,  and  B.  A.  Lattarop, 
of  Montesano^  tor  a^peUaatu. 

Vance  &  Ohrlstensen,  at  Olynqda,  lor  ro> 
Bpondent: 

HOYBT,  J.  fnds  Is  an  appeal  tnm  the 
Judgment  of  the  snperior  court  rmdored  up- 
on a  writ  of  review  to  an  action  whereto  the 
respondent  Laurena  T.  Andnu^  a  sdiool- 
teacher,  sued  the  apptflanta  Church  and  oth- 
ers, as  dlrectora  of  the  school  dlsMct,  and 
Hie  d^endant  Geneya  Johnson,  aa  count; 
supertotend^t  of  schools,  seeking  to  review 
Oie  action  of  the  appellants  to  discharging 
the  resp<»ident  when  her  tuem  of  school  was 
only  partly  completed. 

After  issuing  the  writ  and  vpoa  return 
thereto  the  Biq)erlor  court  heard  evidence  on 
behalf  ot  the  aroellants,  and  at  the  conclu- 
sion thereof  entered  a  Judgment  holding  that, 
because  no  notice  had  been  given  of  the  hear- 
ing opcm  the  charges  preferred  against  the 
respondent,  the  action  of  the  directors  was 
void,  and  that  judgment  set  aside  the  orders 
which  had  be^  made. 

Althou^  the  county  superintendent  had 
been  made  a  party,  she  was  dismissed  from 
the  proceedtog  with  her  costs. 


CHUBCB  917 
P.) 

The  evidence  totroduoed  at  the  hearing 
showed  that  the  resixHident  had  been  em- 
ployed by  the  appellants  for  tbe  school  year 
commencing  on  the  first  Monday  in  Septem- 
ber, 1920.  The  school  to  which  the  respond- 
ent was  to  teach  employed  two  teachers,  ttie 
respondent  being  the  principal.  Shortly  after 
she  commenced  her  work  the  respondent  got 
toto  a  controversy  with  her  fellow  teacher, 
and  a  pronounced  feud  was  toaugurated 
which  extended  to  the  pupils  to  generaL  The 
directors  were  drawn  Into  the  controversy 
and  called  to  the  defendant  superintendent 
for  advice.  The  respmdent  was  called  before 
the  board  and  the  trouble  discussed  with 
her  and  with  the  other  teacher,  who  waa 
also  present.  Matters  got  no  better,  and  a 
second  meettog  was  held  about  a  m<xith  tot* 
er,  and  at  this  meettog  the  responds t  agreed 
that  if  she  could  not  handle  the  matter,  she 
would  resign.  It  aK)eered  quite  dearly 
from  the  testimony  that  the  respondent  was 
tocatpable  handling  tUe  altnatlni  ttiat 
she  thai  had  to  deal  with,  although  she  may 
have  been  socceeaful  to  teachtog  elsewhere^ 
that  the  disdpUne  of  the  scho<d  was  very 
bad,  and  that  a  situation  had  developed 
which  made  fnrtber  operation  of  the  school 
impracticable  under  the  then  conditions. 

After  Oila  last  meettog  matters  got  no  bet- 
ter,  and  to  the  month  of  January  the  direc- 
tors met  and  came  to  the  oomauslon  that  the 
beet  thing  to  do  was  to  discharge  both  teach- 
ers. They  therefore  saw  each  teacher  to 
turn.  The  other  teacher  agreed  to  resign, 
and  the  respondent  agreed  to  resign  and 
rtarted  to  write  bar  resignation,  but  pleaded 
that  she  waa  too  much  upset  to  do  U  at  that 
time  and  she  would  do  It  to  tbe  evening. 
Thereafter  leapmident  changed  her  mind  and 
refused  to  retfgn.  and  all  parties  came  to 
Olympto  and  laid  the  matter  before  Uke  state 
superintendent  wh»e  they  were  advised  th^ 
proceedings  were  irregular.  Thereafter  tbe 
a^KUants  entered  a  formal  order  dlscharg- 
tog  the  respondent 

At  this  time  tbe  performance  of  the  con- 
tract has  been  roidered  Impossible  by  the 
topse  of  time,  and  we  assume  that  tbe  only 
question  to  be  settled  is  the  legal  position  of 
the  parties  whereby  the  right  of  tbe  resiwnd- 
ent  to  recover  for  the  damages,  if  any,  which 
she  may  have  suffered  by  reason  of  the 
breach  of  her  contract.  If  such  breach  be 
found  to  be  unlawful,  may  be  establl^ed. 

Our  statute  (sectlmi  4481,  Bern.  Code)  reads 
as  follows: 

"Bvery  board  of  directors,  unless  otherwise 
specially  provided  by  law,  shall  have  power  and 
it  shall  be  its  duty: 

"First.  To  employ,  for  not  more  than  one 
year,  and  for  sufficient  cause  to  discharge,  teach- 
ers, and  to  fix,  alter,  allow  and  order  psdd  their 
salaries  and  compensation.  The  directors,  ex- 
cept in  districts  of  tbe  first  class,  shall  make 
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with  each  teacher  employed  by  them  a  written 
or  printed -contract,  whidt  shall  be  in  conform- 
itr  with  the  laws  at  this  state,  and  •verj  such 
contract  shall  be  made  In  duplicate,  one  copy 
<tf  which  shall  be  retained  by  the  school  dis- 
trict clerk  and  the  other  shall  bo  delivered  to 
the  teacher  after  having  been  approved  and 
registered  by  the  county  aoperintendent  as  by 
law  required.  •  •  • 

There  Is  no  provision  In  the  statute  for 
any  bearing  or  Hot  tjbe  procedure  to  be 
adopted  by  tbe  board  in  case  they  wish  to 
forfeit  a  contract  and  the  question  now  con- 
fronting us  never  seems  to  have  been  passed 
upon  by  this  court. 

In  our  earlier  cases  suits  were  permitted 
by  teachers  on  their  contracts  In  tbe  courts  in 
tbe  first  Instance,  the  same  being  cited  In 
the  dissenting  opinion  to  Van  Dybe  v.  School 
District,  43  Wash.  235,  86  Pac.  402.  In  tbe 
majority  opinion  In  that  case  it  was  held, 
however,  that  tbe  action  would  not  lie  In  the 
first  Instance  In  the  superior  court,  but  that 
appeals  would  have  to  be  takm  first  to  the 
county  superintendent  and  then  to  tbe  state 
superintendent  under  the  provisions  of  sec- 
tion 2318.  BaL  Code.  This  section  Is  now 
superseded  by  section  4T07,  Bern.  Code,  which 
provides  that  In  matters  Involving  the  con- 
struction of  contracts  appeal  shall  be  taken 
to  the  court  of  the  proper  resort 

In  tbe  case  of  State  ex.  reL  Baniard  r. 
Board  of  EducatlMi.  19  Wash.  8,  B2  Pae.  317, 
40  U  B.  A.  817.  67  Am.  St  Bep.  706.  we 
held  that  In  a  controversy  between  a  teacher 
and  a  district  board  a  member  of  tbe  board 
who  has  expressed  hostility  toward  the  teach- 
er and  has  become  a  partlsan'ls  not  qualified 
to  sit  In  judgment. 

In  State  ex  reL  Caffrey  t.  Snpertor  Court, 
72  Wash.  444.  130  Pac  747,  we  held  that, 
where  the  county  superlntendcmt  had  become 
a  partisan  In  a  ocmtroverEV,  she  would  be 
disqualified  to  sit  as  the  reviewing  officer, 
and  it  was  upon  the  principle  of  that  case 
that  the  present  proceeding  was  Instituted  di- 
rectly In  the  superior  court. 

[1.2]  We  come  first  to  consider  what  is 
meant  bjr  the  power  of  the  board  to  dismiss 
"for  snffldent  rause."  Assuming  without  de- 
ciding that  notice  and  a  bearing  are  neces- 
sary, we  now  approach  the  questl(m  as  to 
what  notice  is  necessary  and  as  to  whether 
the  respondent  had  snch  notice  as  fairly  ap- 
prised b^r  of  what  was  taking  place  and  of 
the  grounds  of  the  action  of  the  directors. 
In  this  case  the  respondent  had  two  hearings 
before  the  board,  and,  while  it  Is  true  that 
no  witnesses  were  called,  neither  side  de- 
manded them,  but  the  question  at  issue  was 
fully  discussed.  Tbe  respondent  demanded 
no  further  bearing,  and  It  appears  from  the 
testimony  so  far  introduced  respondent  did 
not  dispute  the  facts  upon  which  the  board 
was  acting.  In  her  second  interview  respond- 


ent so  ftr  accepted  ttie  situation  as  to  asree 
to  resign  If  cmidltlcms  did  not  Improve,  and 
in  ber  third  Interview  did  agree  to  resign, 
and  In  our  oplnl<m  she  had  sufficient  notice 
ot  the  facts  prompting  the  board  and  an  op- 
portunity to  be  heard  If  she  so  desired.  Of 
course,  she  is  not  bound  by  the  actlcm  of  tbe 
board  if  they  are  proceeding  contrary  to  the 
tacts,  and  in  an  action  upon  her  contract  she 
can  recover  damages,  if  any,  if  tbe  board 
breached  the  contract  without  sufflxdent 
cause. 

We  think  that  tbe  judgment  entered  in 
this  cause  was  errone<His,  and  the  cause  wIQ 
be  reversed,  and  the  actltn  dismissed. 

Appellants  will  recover  costs. 

PARREB,  a  J.,  and  MAIN,  UOUOOMB, 
and  MACKINTOSH,  J  J.,  ooncur. 


WISNER  V.  CARTER  at  al.   (No.  16571.) 

(Supreme  Court  of  Washington.   Nov.  28; 
19Z1.) 

1.  Exchange  of  property  «=>8(4)  —  Evideaee 
keM  to  show  fraud. 

In  actloD  to  set  aside  exdiange  of  property 
for  fraud,  evldeneo  Mi  to  support  jodgmmt  for 

plaintiff. 

2.  Exchange  of  property  «=»8(5)— PlsIntW  ea- 
tltled  to  be  laado  whole  oa  resclsstea  for 
fraad. 

Where  exchange  of  lands  was  rescinded  for 
fraad  and  tfaf  transfers  set  aside  by  the  conrt, 
appellants  could  not  complain  that  the  coart,  in 
computing  the  amount  to  be  paid  by  respondent 
for  soma  paid  oat  by  appellants  on  the  proper- 
ties, refused  to  allow  them  credit  for  the  sum 
of  9100  which  the  real  estate  broker  had  re- 
tained  as  rommfssioii  on  the  exchange  and  a  few 
dollars  additional  for  some  expense  moo^, 
for  the  reapoodeat  bad  a  right  to  bo  made  whole 
on  the  transaction. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
Clay  Allen,  Judge. 

Action  by  L.  B.  Wlsner  against  B.  W.  Gar^ 
ter  and  wife  and  Chicles  E.  Board  and  wlf& 
From  judgment  for  pbilntlff  against  Hoard 
and  wife,  the  latter  appeaL  Affirmed. 

C.  H.  Steffen  and  Andrew  J.  Balliet,  bofli 
of  Seattle,  for  appellants. 

Whitney  &  Lee,  Kerr.  HcCord  &  Ivey,  and 
Stephoi  V.  Carey,  all  of  Seattle,  for  respond- 
ent, 

HOVBT,  J.  In  this  case  tbe  respondent, 
LllUe  B.  Wisner,  sues  to  set  aside  tranafera 
of  property  made  between  herself  and  tiie 
appellants,  Charles  E.  Hoard  and  wife. 

[1]  Bespondent  owned  two  lots  upon  whl<^ 


A=3For  other  caaes  see  Buns  topic  and  KEY-NUUBBR  In  all  Kv-Nnmberea  Dlxnts  ud  Indexes 


Digitized  by 


Google 


WaahJ  WISNXB  r. 

t«i 

were  honsw  located  In  an  addition  to  Seattle 
and  which  were  Incambered  with  a  mortgage 
ct  $1,800  and  some  medianlcif  liens.  The  tea- 
tlmcmy  Tartea  as  to  their  valn^  hot  both 
properties  were  disposed  of  shortly  after  the 
deal  foot  a  total  of  $4,750  <m  Imr-tlnie  con* 
tracts.  Hie  appellants  owned  a  tract  of  land 
in  Fierce  county  which  was  within  the  limits 
<tf  the  Camp  Lewis  Cantonment  site  and 
which  they  had  contracted  to  sell  to  one 
Hudson  for  $2,000,  there  being  credited  npon 
the  contract  the  sum  of  $1^000  as  Initial  pay- 
ment with  a  balance  doe  of  .$l,fi00:  B.  W. 
Carter  was  a  real  estate  acmt  In  the  dty  of 
Seattle  and  the  principal  figure  In  the  present 
controrexsy.  Be  and  bis  wife  were  made  de- 
ftodants  in  the  cause,  but  no  relief  was 
granted  as  against  them.  The  respondent 
was  awarded  a  decree  under  which  the  appel- 
lants were  required  to  turn  over  to  her  the 
contracts  then  held  by  them  on  the  Seattle 
property  upon  the  payment  by  respondent  of 
the  sum  of  $1,668^.  which  represented  the 
amount  of  the  mortgage  which  appellants 
had  paid  together  with  the  other  disburse- 
ments made  by  them  on  the  properties. 

Carter  ai^ears  to  have  been  the  agent  of 
both  parties.  The  Pierce  county  property 
had  been  listed  with  him  about  July  10,  and 
his  relations,  with  the  appellant  husband, 
appear  to  have  been  quite  intimate  prior  to 
the  present  deal.  Carter  was  also  acquaint- 
ed with  the  respondent  and  rented  rooms  in 
an  apartment  house  operated  by  her.  Each 
of  tiie  parties  was  anxious  to  dispose  of  their 
properties  and  Carter  undertook  to  arrange  a 
deaL  Bespondent  contends  that  she  was  to 
receive  $4,000  in  cash  for  her  properties,  from 
whidi  was  to  be  deducted  the  mortgage  of 
$1,800,  leaving  a  balance  of  about  $2,200; 
that  Carter  represented  to  h^  that  the  Pierce 
county  pro[)erty,  which  was  about  to  be  con- 
demned,  bad  been  appraised  at  $2,100  or  $2,- 
200,  which  would  insure  the  payment  to  her 
ot  the  sum  of  $1,500  still  due  upon  the  con- 
tract for  tliat  property,  and  that  the  neces- 
sary pepsrs  to  protect  her  on  the  amount 
coming  from  the  Tacoma  property  would  be 
executed,  and  that  she  would  receive  the 
money  from  that  source  about  September  1. 
TbB  appellants  contend  that  respondent  was 
merely  to  take  an  assignment  of  the  Pierce 
eoonty  contract  alcng  with  a  quitclaim  deed, 
and  that  whatever  amount  she  received  from 
that  sour(»  would  be  dependent  npon  what 
would  be  allowed  in  the  condemnation  auit. 

The  parties  met  on  August  14  in  the  real 
estate  <^ce  of  Joseph  St.  Thomas  ft  Cok  In 
Seattla  The  respondent  executed  the  deed 
to  her  property  and  the  appellant  Hoard  drew 
a  dKck  for  $800.  Thwe  wen  a  number  of 
liens  against  the  Seattle  property  aside  trom 
the  mortgage  which  it  was  the  doty  of  re- 
spondent to  pay,  and  It  was  understood  that 
these  should  be  paid  from  the  cash  then  fup> 
nished.   The  respondent  contmds  Out  this 
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deed  was  oecnted  and  deUrered  to  Garter 
to  be  held  by  him  In  trust  to  protect  Hoard 
In  the  payment  of  the  cash  Oiat  he  was  then 
advaiudng  and  to  protect  her  In  receiving 
the  fiill  amount  due  her.  It  Is  nndisputed 
Uiat  at  this  time  no  papers  were  prepared 
fOT  tlie  transfer  of  the  interest  of  appellants 
in  the  Pierce  county  property  or  the  contract 
for  the  sale  c£  the  same  to  Hudson,  and  these 
latter  papers  were  not  executed  until  several 
days  later.  The  deed  for  the  Seattle  proih 
erty  in  faror  of  Hoard  was  placed  of  rec- 
ord the  same  date.  The  check  first  drawn 
by  Hoard  was  In  favor  of  the  respondent, 
but  it  was  never  received  or  Indorsed  by  bee, 
but  was  taken  possession  of  by  Carter,  and 
the  following  day  he  wuit  to  appellants*  resi- 
dence, where  appellant  husband  Joined  him, 
and  they  went  to  the  bank  and  drew  out  $S00 
In  cash,  which  money  was  turned  over  to 
Carter,  and  the  check  in  favor  of  the  respond- 
ent was  destroyed.  The  liens  upon  the  prop- 
erty were  paid  off,  and  Carter  delivered  to 
the  respondent  $220.41  on  August  19.  Carter 
claims  to  have  given  respondent  a  statement 
at  tliat  time  showing  an  allowance  to  him- 
self of  $100  commission  and  a  balance  due 
him  in  the  way  of  overpeymmt  of  $82.31. 
The  statement  shows  ime  item  under  date  of 
August  22. 

A  few  days  after  the  transaction  In  the 
real  estate  office,  the  respondent  discovered 
that  the  deed  had  been  placed  of  record. 
Soon  afterwards  Carter  presented  to  re- 
spondent the  abstract,  quitclaim  deed,  and  as- 
signment of  contract  for  the  Pierce  county 
property  and,  after  leaving  these  papers  in 
her  possession  for  a  tew  hours,  retook  the 
deed  and  assignment.  The  evidence  does  not 
show  what  became  of  the  abstract.  Respond- 
ent contends  that  she  did  not  examine  these 
papers,  and  it  is  undisputed  that  she  never 
submitted  them  to  an  attorney. 

It  appears  from  the  evidence  that  at  the 
time  the  deal  was  made  between  appellants 
and  Hudson  in  July,  there  was  a  conference 
in  the  office  of  William  Laube,  an  attorney 
In  Seattle,  at  which  time  Mr.  Laube,  the 
purchase  Hudson,  and  his  brother,  all  testi- 
fied Carter  expressly  stated  In  the  presence 
of  the  Hoards  that  this  merce  county  prop- 
erty had  in  fact  been  gppraised  at  ^,100  or 
$2,200  and  it  was  Just  simply  a  matter  of 
getting  the  mcmey  from  the  court  This  part 
of  ttw  conversation  is  denied  by  the  appel- 
lants and  by  Carter.  It  further  atvears  In 
the  evidence  that  at  an  tnterview  held  in  the 
oBlCB  of  Day  Karr,  another  ad»mey  in  Seat- 
tle, s<mie  time  after  die  deal  between  the  par- 
ties heretic  Garter  again  made  the  same 
statements  relative  to  the  aptnraisal.  It  sub- 
aeanently  appeared  that  the  property  had 
not  In  fact  beat  appraised  at  the  time  either 
deal  was  made  and  that  it  was  sobsequently 
ai^tralsed  at  something  over  $jS00. 

We  hare  recited  only  bo  nmdi  of  the  testl- 
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mony  tjs  we  deem  determlnatlTe  of  the  case. 
In  onr  opinion  the  respondent  sustained  her 
burden  of  proof,  and  It  fairly  appears  frcKu 
the  testimony  that  there  was  collusion  be- 
tween the  real  estate  agent  Carter  and  the 
appellant  husband  to  overreach  the  respond- 
ent, and  that  she  was  defrauded  BubstantiaUy 
as  allied,  and  that  the  Judgment  of  tlie  low- 
er court  was  fully  Jtjstifled. 

[2]  Appellants  complain  because  the  court 
In  computing  the  amount  to  be  paid  by  re- 
spondent refused  to  allow  them  credit  for 
the  sum  of  $100  Carter  had  retained  as  com- 
mission and  a  few  dollars  additional  for  some 
expense  money,  and  a  motion  was  made  that 
the  Judgment  be  corrected  In  that  respect. 
In  our  opinion  the  respondent  had  a  right  to 
be  made  whole  on  the  transaction^  and  the 
court  did  not  err  In  this  respect 

Judgment  affirmed. 

PARKER,  C.  3.,  and  HOLGOMB,  MAIN, 
and  UACEINaX>SH,  JJ.,  concur. 


FEDERAL  MUT.  LIABILITY  INS.  CO.  v.  IN- 
DUSTRIAL  ACC.  COMMISSION  OF  CAL- 
IFORNIA et  al.    (8.  F.  9753.) 

(Supreme  Oovrt  itf  California.   Nor.  4, 1921.) 

Master  aad  servant  «S9373— Injary  by  ooem- 
pfoyee  engaged  In  play  held  not  one  arising 
"ont  of  and  In  oourte  of  employment." 
Where  employee  of  paclciDg  plant  engaged 
in  pnttbig  grapes  Into  a  machine  threw  grape 
at  other  employee,  which  hit  and  injured  the 
eye  of  a  third  employee  engaged  in  sweeping 
the  floor,  the  injury  to  such  third  employee  was 
not  an  injury  arising  "out  of  and  in  the  coarse 
of  the  employment'  within  the  Workmen's 
Compensation  Act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Coarse 
of  BmploymenL] 

In  Bank. 

Proceedings  under  Workmen's  Compensa- 
tion Act  (St  1917,  p.  831)  by  Oua  Farsals 
for  compensation  for  Injuries.  Opposed  by 
the  San  Joaquin  Packing  Company,  employer, 
and  the  Federal  Mutual  Inability  Insurance 
Company,  Insurer.  Award  for  employee  by 
Industrial  Accident  Commission,  and  insurer 
bilngs  certiorari.  Award  annulled. 

Cooley,  Crowley  &  lAdunimd,  of  San  Btan- 

dsco,  for  petitioner. 

A.  E.  Graupner,  of  San  Frandsco  (Warren 
H.  Pillsbury,  of  San  Francisco,  of  wunsel), 
fbr  respondents. 

FEB  CURIAM.  This  la  a  petition  In  cer- 
tiorari to  annul  an  award  made  by  the  Indus- 
trial Accident  Commission  Id  favor  of  Gos 


Fhrsals  and  against  the  petltl(mer,  who  was 
the  Insurance  carrlw  fear  the  Sui  loaqnin 
Pad£ing  Cmnpany,  the  employer  of  said  Far- 
sals. 

At  the  time  of  the  injury  Farsals  was 
working  for  the  packing  ctnnpany,  engaged  in 
sweeping  the  floor  of  a  t>art  of  the  premises 
where  other  employees  were  putting  grapes 
Into  a  machine  as  a  part  of  their  duty.  Wbile 
Farsals  was  at  work  an  employee  Uirew  some 
grapes  at  another  employee,  and,  his  aim 
being  bad,  he  missed  the  other  person,  and 
one  of  the  grapes  hit  ITarsals  in  the  ^e, 
thereby  causing  his  Injury.  Upon  the  evi- 
dence the  Ctmunlaslon  made  m  finding  tbat— 

The  injury  occurred  *in  the  course  of  and 
aridng  ont  of  bis  employment,  as  follows:  One 
employee  threw  some  grapes  at  another  em- 
ployee, and  one  of  the  grapes  atmck  the  defend- 
ant Gob  Farsals  in  the  left  eye,  resulting  in  the 
permanent  disability  hereinafter  dcsmbed." 

There  was  nothing  In  Oie  nature  of  fhs  «b- 
ployment  In  which  any  workmen  present 
were  engaged  which  required  any  of  them  to 
throw  grapes  at  another.  Hie  act  was  eH- 
tber  a  playful  or  malldoiis  act  of  one  em- 
ployee toward  another,  having  no  connection 
whatera  with  the  work  In  whldt  lie  was 
engaged. 

The  case  Is  not  distinguishable  from  Coro- 
nado  Beach  Co.  t.  Pillsbury,  172  GaL  682, 
158  Pac.  212,  I^  B.  A.  1»16F.  1164.  and  Blah- 
erlng  v.  PlUsbuTy.  172  CaL  WU  168  Pa&  215. 
It  comes  within  the  general  mle  of  the  eases 
Knowo  as  the  "skylarking"  cases  or  "horse- 
play" cases.  The  court  did  not  Issue  this 
writ  with  any  desire  to  overrule  those  cases. 
At  the  time  the  alternative  writ  was  Issued 
the  court  had  ordered  a  writ  issned  in  a  case 
previously  Sled,  entitled  General  Accident  F. 
&  L.  A.  Co.  V.  Industrial  Accident  Commis- 
sion (S.  F.  No.  9633)  200  Pac.  419,  in  wUdk 
an  opinion  was  rendered  on  August  15, 1921, 
and  It  was  desired  to  consider  that  case  folly 
prior  to  a  decision  upon  the  present  case. 
The  line  of  demarcation  between  cases  wliich 
come  within  the  definition  of  an  Injury  "aris- 
ing out  of  and  In  the  course  of  the  employ- 
ment" and  those  which  do  not  Is  of  neces- 
sity a  narrow  one,  and  It  Is  not  alwajrs  easy 
to  distinguish  the  exact  point  of  divlsltm 
without  careful  consideration.  In  tlie  case 
last  referred  to  the  employer  became  engag- 
ed In  a  controversy,  amounting  to  a  qnarrel, 
arising  Immediately  out  of  his  business,  and 
while  BO  Migaged  and  bef(n«  the  matter  was 
concluded  and  because  of  such  cwtroversy  be 
flred  a  shot  at  one  of  the  men  engaged  there- 
in, missing  him,  but  whldi  glanced  and  bit 
one  of  his  own  employees,  thus  causing  the 
Injury  complained  of.  It  is  evident  that  the 
act  which  caused  the  Injury  was  me  whl(4i 
arose  directiy  out  of  the  business  in  which 
the  Injured  person  was  employed.  As  tlie 
court  said  In  the  opinion  in  that  case,  the  In- 
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Jury  "wu  received  In  the  course  of  a  series 
of  Inddents  which  had  their  initiative  In  a 
business  transaction  of  his  employer,  and 
while  the  latter  was  actively  and  Justifiably 
oigaged  in  defending  his  business."  This 
■  was  held  to  be  an  injury  arislnK  oat  of  his 
employment  In  the  present  case  the  throw- 
ing of  grapes  had  no  connection  wliatever 
with  the  general  business  carried  on  in  the 
establishment,  nor  with  the  particular  work 
of  any  employee  therein.  The  respondrat  con- 
cedes that  the  decision  of  the  Commission  is 
Inconsistent  with  the  decisions  of  this  court 
first  above  dted.  It  Is  contended  In  its  behalf 
that  those  cues  should  be  overruled.  The  ar- 
gument Is  that  in  every  establishment  where 
a  number  of  workmen  are  required  to  be  near 
to  each  other  in  the  coarse  of  their  employ- 
inent  for  honn  at  a  time  "some  frolicking  la 
Jnevitable.  It  occurs  In  erory  plant  The  In- 
dustry, by  bringing  workmen  toffethOT  In 
nnmbers  exposes  Its  wwkmen  to  this  hazard, 
which  la  Just  sa  muoi  a  haiard  Incident  to 
the  employment  and  'arising  out  of  the  em- 
ployment* as  the  danger  of  slipping  upon 
floors,  t-nin^Wtig  with  other  workmen,  falling 
down  stairs,"  and  the  like. 

Although  this  line  of  reasoning  has  sup- 
port In  the  dedsltnis  of  some  of  the  other 
Btatest  It  is  oontraxy  to  oar  own,  and  It  seems 
to  us  to  be  an  unwarranted  extension  of  the 
meaning  of  the  comtrcdllng  language  of  the 
Constitution  and  of  the  statute  defining  the 
character  of  injuries  that  are  to  be  compen- 
sated out  of  the  eandngs  of  the  business  in 
which  they  occur.  In  the  Goconado  Beach 
Ca  Case  we  said: 


"The  acridenta  arising  out  of  the  employment 
of  the  person  Injured  are  those  in  which  it  is 
possibte  to  trace  th«  injury  to  th«  nature  of  the 
employee's  work,  or  to  the  rlslw  to  whidi  the 
employer's  business  exposes  the  employee. 
The  accident  must  be  one  resulting  from  a  risk 
reaBOnably  inddeot  to  tbe  employment." 

And  after  a  full  review  of  many  authori- 
ties on  the  subject  it  was  held  that  the  injury 
to  the  claimant  caused  by  the  act  of  a  fellow 
servant  in  "tickling"  him  while  he  was  at 
work  did  not  "arise  out  of  his  employment 
Such  Injuries  have  no  connection  whatever 
with  the  work  the  employee  is  doing  at  the 
time,  or  with  the  work  the  mischievous  em- 
ployee was  engaged  to  do,  or  with  any  busi- 
ness carried  on  In  the  place  of  employment, 
or  with  any  peculiar  construction  or  char- 
acteristics of  the  place  of  employment  for 
which  the  empioyer  could  be  held  responsible 
and  which  creates  "a  risk  reasonably  inci- 
dent to  the  employment."  All  this  Is  true  of 
the  case  at  bar.  It  is  therefore  to  be  decided 
in  accordance  with  the  same  rule. 

Tb»  award  la  annulled, 

SHAW,  SHURTLEFP,  WILBUR, 
SLOANB,  and  IAWiX)R,  JJ.,  concur. 


FRAZEE  et  al.  v.   RAILROAD  COMMIS- 
SION OF  CALIFORNIA  et  at. 
(L.  A.  6601.) 

(Supreme  Court  of  California.  May  Ifi,  192L) 

1.  Certiorari  ib..<jO>  Bahsiltslea  set  aafie 
wkek  pefltlea  aet  saaisiestly  dsflalte. 

On  certiorari  to  review  an  order  ti  the 
rsilToad  commission  fixing  rates  to  be  cbarged 

by  a  water  company,  sabmltted  on  the  petition 
and  demarrers,  where  the  petition  praitivdy 
alleges  tbat  the  company  is  a  private  corpo- 
ration and  not  a  public  utility,  and  that  no  part 
of  the  water  has  ever  been  dedicated  to  pub- 
lic use,  but  also  contains  matters  of  detail 
concerning  the  relation  of  the  corporation  to 
the  owners  of  land  supplied  with  water  requir- 
ing further  explanation,  tbe  Bobmiaaton  wID 
be  set  aside  to  permit  an  amendment. 

2.  Partltfoa  «=3l  l6(l)~Watera  and  water 
course*  «==>3&— Parlltlos  did  not  affeot  ows- 
erehlp  or  ekaraoter  of  ownership  of  water 
riobta. 

Where  prior  to  partition  an  entire  rancho 
was  riparian  to  a  steeam  whkh  flowed  into  it 
the  riparian  rights  In  the  stream  attadbed  to 
every  part  of  the  rancho,  and  after  the  par- 
tition tbe  proportional  rights  in  the  waters  con- 
tinued lo  be  attached  to  tbe  respective  parcels 
of  land  aet  apart  in  severalty  to  the  different 
owners,  the  rights  being  in  their  nature  ripari- 
an rights  after  the  partition  the  same  as  be- 
fore, the  character  <rf  the  water  right  not 
changing  from  a  riparian  ri^t  to  a  right  ap- 
purtenant even  If  tlie  partieolar  tract  did  not 
abut  upon  the  stream,  and  anoh  rights  were 
covered  by  a  sabaequent  eoaveraace  of  the 
land. 


In  Bank. 

Petition  for  certiorari  by  Arthur  W.  SVazee 
and  others  against  the  Railroad  Commission 
of  the  State  of  California  and  the  Citizens' 
Water  Company  of  San  Jacinto  to  review  an 
order  of  the  Commission  fixing  water  rates. 
Submission  set  aside,  and  60  days  given 
petitioners  to  amend. 

Ray  W.  Bruce,  of  Los  Angeles,  for  peti- 
tioners. 

Willlama  &  Williams,  Goudg^  Roblns<m  & 
Hughes,  and  Hugh  Gordon,  all  of  Loa  An- 
geles, for  respondents. 

SHAW,  J.  This  is  a  petition  by  48  per- 
sons cla  luring  to  be  entitled  to  receive  water 
for  irrigation  and  domestic  use  upon  their 
lands  from  the  Citizens'  Water  Company  of 
San  Jacinto,  to  review  an  order  of  the  Rail- 
road Commission  purporting  to  fix  the  rates 
to  be  charged  by  said  Citizens'  Water  Com- 
pany for  the  delivery  of  the  water  to  the 
resi)ectlve  petitioners  and  others. 

The  Commission  found  that  the  Citizens' 
Water  Company  of  San  Jacinto  was  engaged 
In  the  administration  of  a  public  use,  being 
the  delivery  of  water  to  the  i)ersons  owning 
land  under  Its  canals  and  conduits.  The 
petition  allies  that  the  Citizens*  Water  Com- 
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pany  ts  not  a  public  utility;  Qiat  On  water 
it  controls  baa  never  been  dedicated  to  pabUc 
ase,  but  la  attached  to  and  a  part  of  the 
respectfTe  tracts  of  land  owned  by  the  petl- 
tlonera.  and  other  persons  who  had  thereto- 
fore been  recdvlng  said  water.  The  main, 
If  not  tiie  only,  qnestton  lamented  la  whether 
or  not  the  said  CltiBens'  Water  ComDkny  is 
a  public  utnity,  and  whether  or  not  the 
water  it  controls  Is  subject  to  piAllc  use. 
The  court,  upon  filing  of  the  petition,  In- 
stead of  Issning  an  altematlTe  writ  ot  review 
requiring  a  return  to  the  itetitlon.  Issued  an 
order  to  show  cause  why  such  writ  should 
not  be  Issued.  The  defendants  have  filed 
separate  demurrers  to  the  petition  upon  the 
ground  that  It  does  not  state  facts  sufficient 
to  entitle  the  p^tlmina  to  the  relief  prayed 
for. 

[1]  The  petition  contains  the  posltiTe  alle- 
gation that  the  Cltiarai^  Water  Company  Is 
a  private  corporation,  and  never  has  been  a 
public  utility,  and  tbat  no  part  of  the  water 
in  questlMi  has  ever  been  dedicated  to  public 
use.  If  these  all^tlmu  are  to  be  given  full 
ettect.  It  would  follow,  as  a  matter  ot  law, 
that  the  Railroad  Oommission  would  bare 
no  Jnrtsdlctlott  to  Interfere  with  the  business 
ot  the  Citizens'  Water  Company  or  with  the 
rights  of  the  petitioners  to  receive  the  water, 
or  the  rates  to  be  paid  therefmr.  Tbe  petl- 
tlw,  however,  contains  some  matters  ot  de- 
tail whltA  appear  to  us  to  require  furthor 
explanation  t^^  avermoitB  In  the  petition, 
and)  therefore,  we  dean  It  best  to  state  our 
views  on  the  subject,  and  thereupon  to  re- 
quire the  petitioners  to  file  an  am^ed  petl- 
don  before  further  proceedings  are  bad  In 
the  case. 

The  petltltm  alleges  ttiat  the  lands  to  wblcdi 
the  Citlzcma'  Watra  Gnnpany  delivers  the 
water  are  all  Induded  within  a  Mexican 
grant  ccmtelnlng  B<Hne  00,000  acrsH^  known 
as  the  Ban<Ao  San  Jacinto  VieJo;  tbat  along 
and  Into  said  randio  there  naturally  flows 
a  stream  known  as  the  San  Jacinto  river; 
thAt,  In  the  year  1882,  a  partition  of  said 
randio  was  made  betweoi  the  owners  there- 
of, successors  of  the  original  grantee,  hi  the 
superior  court  of  the  county  of  San  Diego, 
and  by  the  Judgment  of  partition  In  said 
action  tiie  said  rancbo  was  divided  into  17 
parens,  each  of  whldi  was  set  apart  to  a 
different  party  In  said  action,  and  It  was 
adjudged  that  each  owner  of  the  respective 
parcels  should  have  a  right  of  way  for  a 
ditch  or  conduit  across  the  land  of  any 
other  owner  lying  between  him  and  said 
stream,  ttx  the  purpose  of  securing  and 
using  upon  equal  terms  with  the  owners  ct 
allotmrate  abutting  upon  the  said  stream, 
tbe  waters  ttiereof  for  Irrigation  and  other 
uses  upon  the  land  so  allotted  to  him,  and 
that  tbe  petitlonerB,  respectively,  are  owners 
of -portions  of  tbe  land  so  allotted  in  said 
partition  and  of  the  water  rli^te  allotted 
thereto  by  said  JndgmenL 


[2]  It  fbllowa  fttnn  the  fMeti  m  aiBegeA 
that,  prior  to  said  partition,  the  entire  randM 
San  Jacinto  Tlejo  was  riparian  to  the  atream, 
and  tbat  riparian  rights  In  the  stream  at 
tached  to  every  part  tliere<^,  and  ttiat  after 
said  partition  the  proportional  righto  in  the 
waters  continued  to  be  attocbed  to  Qie  respec- 
tive parcels  ta  land  set  apart  in  severalty 
to  tbe  dlfferoit  owners.  Tbeae  water  righto 
so  attodied  to  these  several  parcels  of  land 
were.  In  their  nature,  riparian  rights  after 
Oie  partition  Oie  same  as  before.  Such  a 
partition  "did  not  change  tbe  diaraeter  of 
the  water  right  belonging  to  suCh  land  tram 
a  riparian  right  to  a  rigbt  appurteuant;" 
even  if  the  particular  tract  did  not  abut  apon 
tbe  stream.  Tbe  right  to  tbe  water  atOl 
remained  a  riparian  ri^t  and  "parcel  of 
tbe  land  Its^"  The  result  would  be  that 
a  subsequent  coiveyance  <tf  the  land  would 
carry  with  It  the  water  ri^t  belonging  to 
the  particular  tract  conveyed.  Rose  ▼. 
Mesmer,  142  CaL  828,  7S  Pac.  905:  Yn^ugo, 
ete.,  Oa  T.  Yerdugo.  152  CaL  663,  S3  PacL 
1021:  Strong  t.  Baldwin,  154  CaL  167,  97 
Paa  178,  129  Am.  St  Rep^  14»:  Oopeland 
V.  Falrview,  eta,  Co..  165  Oal.  161.  ISl  Pac. 
U9.  It  wm  be  seen  that  the  petltton  bj 
these  allegatlona  shows  that  the  respective 
petitioners  are  the  owners  of  pareela  of  tiie 
land  so  partitioned,  and  that  by  virtue  of 
such  ownership  tiiey  are  tbe  owners  of  the 
water  right  In  the  aidd  stream  attached 
thereto  by  the  Judgment  In  paTUti<»i,  nntaas 
In  some  way  tiieir  right  to  the  water  has  beat 
divested  and  the  water  right  has  been  segre- 
gated and  separated  from  the  land.  Tbe 
petition  contains  nothing  to  abow  that  andi 
separation  ever  oocuired,  Aor  does  It  Aow 
that  It  did  not  occur.  In  ordw  to  brine 
about  a  positive  Issue,  the  petition  Aoukl 
allege  facts  bearing  upon  this  p(rint. 

Tbe  petition  then  proceeds  to  allege  Uiat, 
In  1890,  a  corporation  under  tiie  name  San 
Jacinto  Water  Company  was  organised,  and 
tbat  an  agreonent  was  made  by  llie  peti> 
tionera  or  their  predecessors  in  interest 
whereby  that  oorporatlon  apeed  to  take 
water  from  said  river,  build  the  necessary 
diverting  works  and  distributing  system,  and 
deliver  the  same  to  the  petitioners  or  tbdr 
predecessors  In  lnt«wt,  upon  paymoit  bj 
the  said  petitioners  and  inredecessora  of  a 
sum-aC  m<mey  for  a  so-called  "water  certif- 
icate omtract**  In  sufficient  munbera  to  rap- 
ply  the  funds  with  yrhUHt  to  build  saU  works 
and  aystem,  and  to  pay  thereafter  a  stoted 
umual  amount  for  tbe  water  so  dtilraed; 
that  this  plan  was  carried  out.  the  certlflcatea 
were  purchased  and  paid  for  as  arransed, 
and  with  the  money  derived  therefrom  said 
corporation  built  tbe  said  works  and  dis- 
tributing system,  and  thereafter  furnished 
I  water  under  said  arrangement  to  the  peti- 
tioners and  tb^  predecessors  In  intmst, 
until  August,  1910.  These  certificatea  pur> 
1  ported  to  be  signed  by  the  secretary  and 
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president  ot  the  conrpany,  and  each  declared 
that  the  holder  thereof  waa  entitled  to  re- 
ceive an  amount  of  water  equal  to  one-flfth 
of  an  Inch  to  each  acre  of  land  mentioned  In 
such  certiQcate  for  seven  months  In  the  year, 
upon  payment  of  $3  per  acre  per  year.  It 
farther  declared  that  the  interest  repre* 
eeateA  by  the  certlflcate  shonld— ' 

*'not  become  appurtenant  to  or  paas  vci- 
untary  act  or  by  operation  of  lav  with  any 
land  upon  which  the  water  represented  may 
be  used;  tranafer  hereof  shall  only  be  made 
by  surrender  of  this  certificate  to  the  company 
and  reissuance  of  a  new  certificate." 

None  of  tbem  was  signed  by  any  of  the 
landowners.  These  lUlegaUons  concerning 
the  disposition  and  distribntlon  of  the  water 
by  said  water  company  are  uncertain  as  to 
the  title  to  the  water.  It  Is  obvious  that  the 
etmipany  conld  not  become  possessed  of  title 
to  the  water  without  a  conv^ance  or  a 
transfer  In  some  manner  from  the  land- 
owners, since  Oie  title  was  vested  In  the 
latter  by  Tlrtne  of  the  partition  decree  afore- 
said. There  was  apparently  the  not  uncom- 
mon situation  of  a  large  number  of  land- 
owners, each  entitled  to  a  small  quantity 
of  water  from  a  common  source,  finding  It 
necessary  to  devise  some  means  by  which 
distribution  of  their  respective  quantities  of 
water  could  be  made  by  some  common  system 
carried  on  at  the  Joint  expense  of  all  thp 
persons  Interested.  Under  these  drcum- 
Btances,  tbere  have  been  various  methods 
devlsell  for  accomplishing  this  result,  and 
different  results  upon  the  title  to  the  water 
follow,  dep«iding  upon  the  mode  adopted 
for  that  purpose.  In  Hlldreth  v.  Montedto, 
etc.,  Co.,  139  Cat  29,  72  Pac.  398,  the  court 
said: 

"Where  a  number  of  persons  owning  land 
are  eaidi  entitled  to  take  water  from  a  common 
stream  or  source,  for  use  upon  their  respec- 
tive tracts  of  land,  either  by  virtue  of  an 
appropriation  under  tiie  CivH  Code  or  by  pre* 
scription,  or  as  riparian  owners,  the  water 
right  of  each  Is  individual  and  several,  and 
must  be  considered  as  private  property,  and 
not  the  subject  of  public  use,  althongh  the 
persons  so  owning  Interests  bx  the  stream  are 
Tery  nnmeroua  and  their  lands  Include  a  large 
neiitbborh'ood.  Tbe  owners  of  such  water 
rights  may  make  a  joint  diversion,  and  may 
carry  tbe  water  from  the  point  of  diversion  in 
a  common  conduit,  made  with  common  funds, 
and  In  such  a  case,  In  the  absence  of  a  spe- 
dal  contract  to  the  contrary,  tbey  will  be  the 
owners  In  common  of  the  diversion  'Works  and 
conduits;  but  the  respective  water  rights  will 
remain  several,  and  will  remain  private  prop- 
erty. If  the  persons  owning  such  rights  see 
fit  to  form  a  corporstion,  and  delegate  to  such 
corporation  the  work  of  making  the  diversion 
and  distribution,  and  of  constructing  and  keep- 
ing in  repair  the  dams  and  conduits,  reserv- 
ing to  themselves  thdr  rights  in  the  water, 
*  *  *  they  do  not  thereby  dedicate  or  ap< 
propriate  to  pnUIe  use  the  water  thus  re- 
served and  used  by  them.    The  corporation 


'  becomes  merely  their  agent  for  the  purpose  of 
serving  tbeir  several  interests,  so  far  as  they 
may  be  served  by  a  common  system  of  works, 
the  water  remaining  tbe  subject  ot  individual 
ownership  and  private  use  as  before.** 

Bzan^es  of  this  metliod  of  serrlnc  a 
commtm  use  through  a  corporate  agttit  mv 
be  found  In  sereral  of  oar  decisions.  De- 
scriptions of  such  systenu  are  set  forth  In 
Am^o  Ditdi,  etc,  Co.  t.  Bequette^  149  CaL 
546,  87  Paa  10,  and  Walnut  I.  D.  v.  Burke, 
168  CaL  170,  UO  Paa  618.  It  has  often  been 
held  that  tbe  water  so  distributed  by  such 
corporate  means  u  not  dedicated  to  public 
use,  unless  there  is  some  express  or  Implied 
dedaration  of  such  dedication  emanating 
frmn  the  parties  who  own  tiie  land  ami  the 
water.  Burr  t.  Ma<day,  etc.,  Oo.,  ItK)  OaL 
280,  116  Pac  715:  Oarrlaon  T.  Kortb  Pasa- 
dena, etc.  Ca,  163  Cal.  239,  124  Pac  1000: 
Thayer  t.  CaL  Der.  Ga.  164  CaL  ISO,  128 
Pac  21;  Franscionl  v.  Sfdedad.  etf>..  Co.,  170 
Cal.  226,  149  Pac  161.  In  Fransdml 
Soledad,  etc,  Ga  it  was  said  that— 

"A  corporation  owning  a  water  supply  and 
engaged  In  distributing  it  to  persons  to  whose 
land  it  has  agreed  to  deliver  it  for  irrigation, 
npon  a  use  whidi  Is  private,  and  not  pnbUc^ 
or  general,"  eoidd  **with  the  consent  of  the 
owners  of  the  rights  to  receive  such  water, 
diange  the  use  fr<»n  a  private  and  particular 
use  to  a  public  use,  so  as  to  make  the  service 
and  terms  of  delivery  subject  to  regulation 
and  control  by  public  authority,"  and  that,  if 
this  was  done.  "aH  tbe  parties  concerned  and 
consenting  thereto,  including  the  corporation 
engaged  in  tbe  distribution,  will  thereafter  be 
bound  to  conform  to  auch  rates,  rules,  and 
regulations  for  the  aerriee  as  msy  be  estab- 
lished by  the  public  body  thereunto  duly  an- 
fhorised." 

The  evidence  in  tiiat  case  showed  that  tbe 
change  suggested  In  the  foregoing  passage 
had  been  made,  so  far  as  the  parties  to  the 
action  were  concerned,  but  It  was  said  that 
tbe  judgment  In  the  action  would  be  of  no 
force  with  respect  to  other  parties  owning 
lands  and  receiving  water  from  the  company. 
Tbe  petition  herein  Is  bare  of  allegations 
with  respect  to  tbe  tttie  of  the  water  com- 
pany aforesaid  to  the  water.  It  does  not 
allege  any  conreyance  or  transfer  by  the 
owners  to  the  company,  nor  any  submission 
by  the  company  or  the  water  users  to  the 
authority  of  any  public  body  to  Ox  rates,  or 
anything  Indicating  a  change  In  the  char- 
acter of  the  use  from  a  private  use  to  a 
public  use.  -The  facts  alleged  are  not  incon- 
sistent with  an  arrangenrent  betwera  tbe 
company  and  tte  landowners  that  the  com- 
pany should  take  cbai^  of  the  water,  build 
works  with  the  money  furnished  by  the  land- 
owners, and  thereafter,  as  agent  of  the  land- 
owners, and  as  trustee  in  charge  of  their 
property,  namely,  tbe  water,  distributing  the 
water  to  them  annually,  leering  the  ^stem 
in  re^tair,  and  teceivinc  from  them  the  swu 
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mentioned  In  the  certiflcates  aforesaid  as 
compensation  for  the  service.  They  are  In- 
consistent with  the  theory  that  the  ctnnpanr 
waa  administering  a  public  use,  since  it  does 
not  appear  that  it  ever  acquired  title  to  the 
water,  and  it  does  appear  that  the  water 
belonged  to  the  lOBpective  owners  ot  the  lani. 
In  tbe  Fransdoni  Case,  it  is  to  be  noted  the 
water  company  waa  the  owner  of  the  water 
in  controversy;  that  It  alone  dlqmted  the 
fact  of  the  dedication  to  public  use.  The 
petltiOD  should  more  fully  state  the  facts  in 
regard  to  these  loopoaiticma.  It  does  not 
state  or  purport  to  set  forth  any  of  the 
powers  of  the  said  corporation,  or  the  deal- 
ings between  it  and  the  petitioners  with 
respect  to  the  water  and  the  title  thereto, 
if  any  there  wen. 

It  further  appears  tnm  tiie  petition  that, 
In  August,  1910,  another  company  was  or* 
ganiaed,  namely,  the  dtixeiae  Vfatat  Cam- 
pany  of  San  Jadnto,  the  defendant  herein ; 
that  ttiereupcm  said  San  Jadnto  Yall^ 
Water  Company  sold,  conveyed,  and  delivered 
to  tlie  Citizen^  Water  Oonpany  of  San  Jadn- 
to, defendant  herein,  all  the  pnqierty  then 
owned  by  it,  consisting  of  said  water  eystm, 
water,  water  rights,  land^  rights  ai  way,  and 
personal  property  used  In  connection  there- 
with, subject  to  all  outstanding  water  ca> 
tlflcata  (xm  tracts,  Uieretofore  laaoed  by  said 
Ban  Jadnto  Tall^  Water  Company;  that 
thereoftOT  said  defendant  company  pordiased 
a  large  body  of  land,  all  of  whidi  was  ripari- 
an to  said  stream,  and  capaUe  tt  being  sup- 
plied with  water  therefrom,  and  from  said 
system,  by  extending  said  system  and  taking 
oat  more  water  from  the  stream;  that  this 
purchase  was  made  by  means  of  and  In  the 
name  of  another  corporation  known  as  the 
San  Jacinto  Land  Company,  the  stockholdo^ 
of  which  were  the  same  persmis  as  those  own- 
ing the  stock  of  said  Citizens'  Water  Company, 
and  having  the  identical  proportional  interests 
In  said  stock;  that  the  water  company  then 
Issued  to  aald  land  company  soffldent  water 
certificate  contracts  to  cover  the  lands  owned 
by  the  land  cmnpany,  and  thereafter  some  of 
aald  lands  and  water  certificates  were  sold 
together  to  the  petitioners,  and  other  parts 
of  said  land  were  sold  to  other  persons,  with 
water  certificate  contracts  attached  thereto, 
by  said  land  company,  and  thereby  enough 
money  was  realized  to  pay  for  the  extenslms 
of  the  system  necessary  to  ddiver  the  watw 
to  the  additional  land. 

The  water  certtflcate  contract  issued  by 
said  defendant  company  states  that  the  cer- 
tificate entitled  the  person  named  therein  to 
recdve  water  from  the  system  upon  certain 
described  land  for  a  fixed  period  of  each 
:;ear,  upon  the  payment  of  the  dues  and 
water  rates  prescribed  in  the  certificate. 
There  Is  no  allegation  In  the  petition  that 
any  conveyance  was  made  by  the  landowners 
to  the  defendant  water  company  transferring 


the  respective  rights  In  the  water  pertaining 
to  the  several  parcels  of  land  to  said  defend- 
ant company.  The  certificate  issued  by  the 
defendant  company  ts  set  forth  in  full,  but 
It  is  obvious  that  its  recitals  do  not  take  the 
place  of  allegatloua  of  fact,  particularly  sinoa 
it  does  not  a^ear  that  the  landowners,  er 
any  of  then?,  ever  signed  such  certificate  or 
any  oth^  written  agreement  purporting  to 
convey  their  respective  water  rights. 

Thus,  it  will  be  seen  that  the  condition  of 
the  title  to  the  water  rights  is  left  altogether 
undetentflned  by  the  allegations  of  the  peti- 
tion. In  view  of  the  well-knoWn  scardty  of 
water  In  this  state,  espedaUy  in  the  regi<Hi 
of  San  Jacinto,  it  seems  unlikely  that  the 
owners  of  land  having  attached  thereto  ripa- 
rian rights  in  a  stream,  the  water  from  which 
they  were  actually  using  upon  the  land, 
would  consent  to  an  est^slon  of  the  dis- 
tributing system  to  nonrlparlan  lands,  or 
that  they  would  transfer  such  water  rights 
to  a  distributing  corporation  otherwise  than 
in  trust  for  their  conTcniait  use  of  the 
water.  For  the  foregoing  reasons,  we  con- 
sider it  necessary  to  an  Intelligent  considera- 
tion of  the  case  that  the  petition  should  be 
amended  so  as  to  set  forth  the  facts,  wba^ 
ever  they  may  be,  from  whldi  we  can  deter- 
mine the  question  whether  or  not  the  wattf 
originally  belonging  to  the  land  has  ever 
beoome  devoted  to  public  use. 

It  appears  from  the  petition  that  the  de- 
fendant water  company,  in  1914,  without  the 
consent  or  acquiescence  of  Any  of  the  peti- 
tions, ai^lled  to  the  Railroad  Commission 
for  an  order  fixing  Its  rates  for  the  service 
of  the  water  which  It  had  under  its  control : 
that  such  order  had  been  made,  and  Qiat 
thereafter  It  endeavored  to  diarge  the  rates 
so  fixed.  An  of  the  petlti<HierB  except  three, 
namely,  GL  Bl  Borst,  B.  BL  Easley,  and  I*  B. 
Johnson,  aj^ared  before  the  Commission 
upon  said  application,  and  apparently  were 
parties  to  the  proceeding.  The  three  persons 
nanfed,  however,  were  not  i>artiea  thereto 
The  question  whether  this  order  of  the  Oom- 
mlaslon  Is  an  adjudication  to  the  effect  that 
the  Citizens'  Water  Company  is  a  public 
utility,  that  the  water  It  controls  is  dedicated 
to  public  use,  and  ttaaf:  oil  persona  recdvtng 
water  from  it  were  the  redplenta.  wT  water 
devoted  to  a  public  use,  and  not  owners  of 
private  rights  which  were  not  subject  to  flie 
jurisdiction  of  the  Commission,  win  be  an 
Important  question  in  this  case,  but  in  the 
preset  condition  of  the  petition  we  do  not 
believe  It  advisable  that  we  should  rater 
upon  the  consideration  thereof. 

It  Is  ordered  that  the  submission  be  set 
aside,  and  that  the  petitioners  have  leave  to 
amend  their  petition,  If  they  are  so  advised. 
Sixty  days  are  allowed  for  that  purpose. 

We  concur:    ANGBLLOTTI,  C.  J.;  OL- 
NBT.   J.;    WILBUR,   J.:    LENNON,  J.; 
iSLOANB,  J.:  lAWLOR,  J. 
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Behearing  Denied  Dec.  1,  1921.) 

Manlolpal  oorporatlons  «s>864<l)— Aooeptaaoe 
of  deed  of  land  to  eity  on  condttloa  of  sped- 
fled  Improvement  as  part  created  "liability." 
Acceptance  by  a  city  of  a  deed  of  land  "for 
and  in  consideraUon  of  the  covenante  and  con- 
ditions" expressed  tberein,  which  were  to  the 
effect  that  the  land  ^oold  revert  to  the  gran- 
tors onleai  the  dtj  BhonM  expend  not  lesa  than 
$0,000  each  year  in  improTlnc  It  ea  a  paA,  total 
cost  of  improTements  being  estimated  at  $50,- 
000,  created  a  'liability'*  to  the  grantors  for 
the  entire  consideration  of  $S0,000  within  the 
meaning  of  Const,  art  11,  S  18,  providing  that 
no  city  shall  Incur  any  indebtedness  or  liability 
exceeding  in  any  year  the  Income  and  revenue 
proWded  for  snch  year  without  the  assent  of 
two-thirda  of  the  qnallfied  electors  thereof. 

[Ed.  Note— For  other  definitions,  aee  Words 
and  Phrases,  Firet  and  Second  Series,  liabil- 
ity.] 

Id  Bank. 

Appeal  from  Snp^or  Cotirt,  Sacramento 
County;  Charles  O.  Bnslck,  Judge. 

Action  by  Tbeodore  W.  Chester,  tm  hlm- 
wsit  and  all  other  persons  dmilarly  ritnated, 
against  D.  W.  Carmlcbael  and  oUiers,  as  Olty 
OommissloneTa  of  the  Glt7<  of  Sacramento, 
and  others.  Judgmoit  for  defendants,  and 
the  plaintiff  appeals.  Berersed. 

Theodore  W.  Chester  and  Meredith,  Landis 
&  Chester,  all  of  Sacramento,  for  appellant 

R.  L.  ShUm  and  White,  MUler,  Needham 
ft  Harber,  all  of  Sacramento,  for  respondents. 


ANGELLOTTI,  O.  J.  PlalntUf,  a  taxpayer 
of  the' city  ot  Sacramento,  Instituted  this  ac- 
tion on  behalf  of  himself  and  all  other  tax- 
payers, seeking  thereby  an  Injunction  pro- 
hibiting the  dty  of  Sacramento  and  various 
officers  thereof  frwn  carrying  out  the  provl- 
slona  ot  a  certain  deed  conveying  real  prop- 
erty to  the  dty  for  park  purposes,  and  to 
have  such  deed  dedared  void ;  the  theory  of 
the  action  being  that  sudi  actlm  on  the  part 
of  the  dty  would  be  In  violation  of  the  pro- 
visloD  of  our  Constitnftoi  which  dedares 
that— 

"No  eoonty,  city,  town  •  •  *  Bball  incur 
any  indebtediuBS  or  Uabillty  In  any  manner  or 
for  any  purpose  exceeding  in  any  year  the  in- 

come  and  revenue  provided  for  such  year,  with- 
out the  assent  of  two-thirds  of  the  gnalitied 
electors  thereof,  voting  at  an  election  to  be  held 
for  that  purpose,  nor  unless  before  or  at  the 
time  of  incurring  sndi  Indebtedness  provision 
shall  be  made  for  the  cdlection  of  an  annual 
tax  auflSdent  to  pay  the  interest  on  auch  in- 
dehtisdnesa  as  it  tells  doe,  and  also  provision  to 
eonstitote  a  sinking  fund  for  the  payment  of 
the  prinripal  thereof  on  or  before  matarity.** 
Section  1^  art  11,  Const 


CHESim  T.  OABMICHAXL  926 
C»i  P.) 

Demurrers  to  the  complaint  were  sustained, 

and  Judgment  thereupcm  given  for  defend- 
ants. This  is  an  appeal  by  idalntlff  from  the 
Judgment. 

The  material  facts  shown  the  oxnplaint 
are  as  tbilows:  On  or  about  December  1* 
1919,  defendants  George  H.  Cutter  and  Carrie 
M.  Cutter,  his  wife,  and  defendant  Hickman 
Investment  Company,  a  corporatiCHi,  executed 
and  delivered  to  the  dty  of  Sacramento, 
which  accepted  the  same,  a  omveyance  of  an 
oblong  tract  of  land  In  Sacramento  some 
360  feet  in  width  by  from  2696  to  2772  feet 
in  length,  tme-half  of  which  was  owned  by 
tiie  Cutters  and  one-half  by  the  Hickman  In- 
vestment Company.  The  conveyance  was  to 
the  dty,  its  successors  and  assigns  forever, 
for  park  and  recreation  purposes.  It  was  de- 
clared therein  that  It  was  executed  "for  and 
in  conslderatitm  of  the  covenants  and  condi- 
tions" expressed  therein.  The  conveyance 
was  declared  by  Its  terms  to  be  "subject  to 
the  following  express  conditions  subsequent," 
nine  such  conditions  bdng  stated.  These 
were  that  the  premises  shall  be  used  and 
maintained  by  the  dty  permanently  as  a  pub- 
lic park  or  as  a  public  park  and  playground, 
known  and  designated  as  "Wm.  Curtis  Park"  ; 
that  the  land  shall  be  diTided  into  three 
BubdirlslonB  as  shown  on  a  map  attached, 
eadi  subdivision  to  have  ft  driveway  extend- 
ing through  the  same^  open  for  public  traffic, 
as  Indicated  upon,  raid  map;  that  the  dty 
shall  lay  ont  and  maintain  a  driveway  at 
least  26  feet  wide  on  the  eastern  outer  edge 
of  fhe  int^wrty,  tnm  tbe  northerly  to  the 
southerly  portions  thereof,  and  a  like  drive- 
way on  the  western  outer  edge,  the  same  to 
be  public  and  open  to  the  streets  whidi  may 
be  constructed  upon  the  adjdnlng  property 
and  extending  to  said  property ;  eadi  ct  the 
three  BUbdlvislons  shall  have  next  to  the  two 
outer  or  main  driveways  a  border  of  forty 
feet  In  width  to  be  Improved  by  the  dty  or 
Its  representatives  "to  lawns  and  shrubbery 
and  to  be  used  as  a  pai^,"  the  remainder  or 
Interior  of  eadi  subdivision  "to  be  used  as  a 
park  or  for  playgroimd  purposes,  but  play- 
grounds proper  are  not  to  extend  on  the  40- 
foot  borders";  the  permanrat  Improvement 
within  five  years  of  said  driveways,  and  the 
eiipress  provision  that  "the  owners  of  prop- 
erty bordering  or  abutting  on  said  pari£  are 
not  to  pay  tor  any  such  driveways,  or  for  the 
curbs  or  gutters  on  elthw  side  of  such  drive- 
ways," and  that,  "In  the  event  that  any  assess- 
ments  should  be  levied  against"  such  owners 
for  any  of  such  purposes,  the  same  shall  be 
paid  the  dty ;  that  "there  shall  be  expended 
by"  the  dty  "a  minimum  sum  of  five  thousand 
dollars  ($6,000)  per  year  for  the  Improve- 
ment of  the  iwrks  and  playground  In  said 
park" ;  ttuit  "the  first  five  tiiousand  dollars 
($6,00(9  is  to  be  expended  during  the  year 
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beglnnltiK  January  1,  1020,  and  a  li&e  snm 
1b  to  be  expended  each  year  thereafter  until 
the  entire  property  has  been  Improved  as  a 
park" ;  and  thit  the  taxes  which  became  a 
Hen  on  the  first  Monday  of  March,  XOIO,  shall 
be  paid  by  the  city.  It  was  then  provided 
that,  Hhould  the  dty  "fail  to  conform  to  or 
comply  with  any  of  the  above  conditlMia,"  the 
grantors,  tbelr  successom  or  assigns,  "may, 
at  any  time  thereafter,  give  written  notice" 
to  the  dty  of  such  failure,  and,  if  the  same 
are  not  complied  with  within  six  mouths 
thereafter,  "then  said  ivoperty  shall  revert 
to  and  become  again  the  property  of"  the 
grantors,  their  sncceasors  or  assigns.  The 
cost  of  the  work  of  construction  and  Im- 
provement required  will  exceed  the  sum  of 
$00,000,  and  the  cost  of  maintenance  will  ex- 
ceed 96,000  per  annum.  Defendants  have 
commenced  the  work  of  Improvement,  having 
already  expended  therein  over  $1,000  from 
the  lucome  and  revenue  of  the  city  for  the 
fiscal  year  1920,  and  unless  restrained  by  the 
courts  will  carry  out  all  the  terms  and  pro- 
visions of  the  deed.  AU  the  funds  of  the 
dty  for  the  year  1910  were  exhausted  before 
December  31,  1919.  AU  of  the  moneys  In- 
cident to  tJie  proposed  work  will  be  paid  out 
of  revenue  and  income  received  during  the 
year  1920  and  each  subsequent  year.  There 
has  been  no  assent  on  the  part  of  the  quail* 
fied  electors  of  the  dty,  or  any  part  thereof, 
to  the  carrying  out  of  the  proposed  plan  or 
any  part  thereof. 

From  the  foregoing  It  Is  apparent  that,  in 
so  far  as  the  grantors  are  concerned,  the 
dty,  tn  ctmsideratlon  of  tbe  conveyance,  has 
agreed,  among  other  things,  to  expend  a 
minimum  sum  of  $5,000  annually  in  the  work 
of  improving  the  park  dte  in  a  designated 
way  and  in  constructing  two  driveways  for 
puUlc  traffic  through  tbe  same  and  also 
driveways  at  least  25  feet  wide  al«ig  the 
whc^  length  on  eadi  side,  "the  same  to  be 
public  and  open  to  the  streets  whidi  may  ba 
cwstructed  upon  the  adjoining  ^nporty," 
free  of  cost  of  any  kind  to  any  owner  of 
property  twrderlng  or  abutting  on  the  park. 
Tbla  work  in  the  aggregate  nil!  cost,  it  is 
aUeged, $50,000.  Whether  wnot  the  perform- 
ance of  this  obUgatlon  will  benefit  the  dty 
is  an  Immaterial  matter  In  this  controversy. 
'rtxe  obligation  created  by  the  ccmtract  is  one 
In  favor  and  Cor  the  benefit  of  the  grantors, 
who  have  fully  executed  th^r  part  by  the 
conveyance  and  d^veiy  of  the  pioperty,  their 
Buccessors  and  assigns.  As  matter  of  fact,  the 
provisions  of  the  conveyance  indicate  that  the 
doing  of  the  proposed  work  tn  the  manner 
provided  was  deemed  by  the  grantors  to  be 
of  spedal  value  to  the  property  adjoining 
on  both  sides,  and  the  undertaking  by  the 
dty  to  do  such  work  was  tbe  real  considera- 
tion for  the  transfer.  This  is  espodaUy  true 
as  to  the  driveways  and  tbe  40-foot  stt^  of ! 
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garden  on  each  side  espedaUy  leserred  from 
playground  or  recreational  uses.  Perform- 
ance of  tbe  obligation  would  be,  in  substance 
and  effect,  payment  to  the  grantors.  In  the 
way  stipulated  in  the  deed,  for  the  property 
conveyed  by  them.  By  means  of  condltlcms 
Bobsequent  expressed  In  tbe  deed,  the  prop- 
erty conveyed  was  practically  pledged  to  the 
grantors  as  security  for  the  performance  of 
the  undertaking,  the  title  to  revert  to  them, 
tbeir  successors  or  assigns,  In  the  event  of 
nonperformance,  if  they  so  elect  It  may  be 
assimied  that  the  dty  cannot  be  held  UaUa 
In  damages  tar  failure  to  carry  out  this  oon* 
tract,  or  vpedflcally  conpelled  to  perform, 
and  that  the  tmly  penalty  for  failure  to  per- 
form Is  the  revertion  of  the  propraty  to  tbe 
grantors,  thdr  successixs  or  asslgna.  This 
b^ng  tl^  situation,  the  questicm  is  whether 
tbe  tranaction,  the  giving  and  acceptance  by 
the  dty  of  the  deed,  Invc^ved  the  Incurring 
by  the  dty  ot  "any  Indebtedness  or  liability 
la  any  manner  or  for  any  purpose*  with  r& 
latlon  to  the  grantMV,  thdr  succeasora  <x 
assigns,  within  the  meaning  oS  section  18  of 
article  11  of  our  Constltuticm.  If  it  lUd.  ad- 
mittedly, in  the  light  of  the  facts  alleged  in 
the  complaint,  tbe  liability  exceeded  the  in- 
come and  revenue  provided  for  the  year  1919, 
tbe  year  In  which  the  transaction  was  had. 

Assuming  the  validity  of  the  trausacticHi 
between  the  parties  apart  from  any  question 
as  to  the  effect  of  tbe  constitutimial  pro- 
vision, it  seems  dear  that  an  (^ligation  was 
imposed  thereby  upon  the  dty,  in  favtv  of  the 
grantors,  tbeir  successors  and  assigns,  to  ex- 
pend in  tbe  specified  work  at  least  ^000 
per  annum  for  a  period  ot  years  and  until  tbe 
completion  thereof.  To  this  extent  the  in- 
come and  revenue  6f  future  years  was  at- 
tempted to  be  appropriated  for  the  perform- 
ance of  this  obligation  In  favor  of  the  gran- 
tors, an  obligation  assumed  by  the  dty  In 
consideration  of  the  transfer  to  It  of  tbe 
property.  Assuming  the  complete  oarrylng 
out  of  its  part  of  the  agreement  by  the  dir. 
there  will  have  been  sudi  an  appropriation. 
Tbe  doing  of  this  work,  with  a  prescribed 
minimum  expenditure  therefor  each  year, 
was,  as  we  have  said,  the  pordiaae  iwice  for 
the  land,  payalde  in  yearty  InstaUiMnta.  tbe 
grantors  having  fully  performed  tbeir  put 
by  conveyance  and  delivery  of  tbe  land.  Kot- 
wlthstanding  tbe  absence  of  uiy  BabUitT  flor 
damages  for  feilure  to  perform,  mad  Om 
fact  that  the  obligation  oould  aoC  b*  apedfl- 
cally  enforced,  th«e  was  an  oMigatiaB  in 
favor  of  and  for  the  bm^  of  tbe  grantwx, 
Invtdving  tbe  expenditure  in  a  ccttate  wmy. 
and  for  spedfled  purposes,  of  fntvre  re^qiiiea 
of  the  dt}',  accompanied  by  what  was  In  sub- 
stance a  pledge  of  the  property  coui^ca  as 
security  for  its  performanoa  Ittat  tbe  mMt- 
tet  was  cast  in  the  form  ot  mnditio—  nb- 
j  aevaeot  is  unimportant.   In  snhstaa mmA 
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effect  the  transaction  was  as  we  have  stat- 
ed  It 

So  regarding  tbe  transactlra,  we  are  of 
opinion  that  It  falls  wltbin  tlie  inhibition  of 
sectl(m  IS  of  article  11  of  the  Constitution, 
which  precludes  any  dty  from  incurring  "any 
indebtednesa  or  liability  In  any  manner  or 
for  any  purpose"  exceeding  In  any  year  the 
Income  and  revenue  provided  for  such  year 
without  the  assent  of  two-tlirids  of  the  quall- 
fled  dectoni  there<^  That  there  was  a  lia- 
bility in  favor  of  the  grantors  Imposed  on  the 
dty  up«i  the  acceptance  by  It  of  the  convey- 
ance seems  clear.  The  ability  of  the  credi- 
tor to  enforce  a  claim  by  a  Judgment  for 
m«iey  la  not  essential  to  a  "liability"  as  that 
term  Is  used  Id  such  constltutlona]  provisions 
as  ours.  As  the  consideration  of  the  executed 
conveyance  to  the  city  there  was  an  obliga- 
tixm  In  favor  <^  the  grantors  to  expend  $5,000 
yearly  In  tbe  completion  of  the  spedtled  work, 
whlcb.  according  to  the  complaint,  would 
cost  ^,000»  and  the  property  that  hod  iteea 
conveyed  to  the  city  was  pledged  for  full 
perfi>nnanoe  of  the  obligation.  Tbe  dty  must 
either  expend  all  the  money  necessary  to 
complets  tbe  worit  from  its  future  revenuee* 
or  lose  the  property  with  all  it  may  bare 
paid  to  the  time  of  loss  in  Improving  the 
same..  Numerous  cases  cited  holding  that, 
where  a  dty  acquires  property  subject  to  a 
mortgage  or  trust  deed  with  a  stipulation 
that  the  dty  Is  not  to  be  held  liable  In  any 
vnj  for  the  paym^t  of  the  debt  thereby 
secured  other  than  by  the  enforceoBmt  of 
the  lien  on  the  property,  such  debt  oonstttotes 
a  part  of  the  todebtedneaa  of  the  dty  within 
the  meaning  of  that  word  as  contained  In 
constltutiooal  provisions  confining  the  indebt- 
edness of  the  dty  within  a  proscribed  limit, 
illustrate  bow  such  an  Indebtedness  may  be 
Incurred  without  any  means  of  euforcemwt 
other  than  loss  of  the  property.  In  Browne 
T.  aty  of  Boston,  179  Mass.  321,  60  N.  B. 
934^  the  court  said  of  such  a  transaction : 

**Bnt  the  property,  when  conveyed,  will  be 
subject  to  tbe  mortgages  that  have  been  placed 
upon  it  pursuant  to  the  arrangement  tbat  has 
been  made,  and  the  city  either  wUl  have  to  pay 
tbem,  or  submit  to  have  the  property  taken 
from  it  by  foreclosure  proceedings.  It  will 
thus  become  Indirectly  liable  for  the  amount 
secured  by  the  mortgages,  and  the  taxpayers 
will  ultimately  be  obliged  to  pay  it  as  contem- 
plated.   •    •  • 

"Tbe  object  of  tbe  statute  is  to  protect  the 
taxpayer  by  confining  the  indebtedness  of  a  city 
within  a  prescribed  Umlt  The  manner  In  wliich 
the  Indebtedness  is  created  is  immaterial,  if 
the  result  is  to  subject  the  dty  to  a  present  lia- 
bility, direct  or  indirect,  which  the  taxpayers 
eveotaally  will  be  called  on  to  meet  It  seems 
to  us  that  such  will  be  the  resolt  of  the  in- 
genious scheme  that  has  been  devised  In  the 
present  case.  We  think  that  the  statute  cannot 
be  «ra^  in  the  manner  proposed." 


See,  alK^  Voss  t.  Wateiloo  Water  Co.,  163 
Ind.  69,  71  N.  E.  208,  6e  L.  B.  A.  95,  106  Am. 
St  Rep.  201,  2  Ann.  Cas.  978 ;  Eddy  Valve 
Co.  v.  Town  of  Crown  Point  166  Ind.  613,  78 
N.  E.  636,  3  L.  R.  A.  (N.  S.)  684 ;  Fidelity 
Trust  &  Guaranty  Co.  v.  Fowler  Water  Co. 
(C.  O.)  113  Fed.  660,  568 ;  Lesser  v.  Warren 
Borough,  237  Pa.  601,  85  Atl.  839,  43  L.  R.  A. 
(N.  S.)  839.  We  have  here  the  obUgatlon  to 
expend  certain  spedfied  sums  annually,  se- 
cured by  the  provision  for  reversion  of  the 
property  in  the  event  of  nonperformance, 
The  words  "any  •  •  •  liability  In  any 
manner  or  for  any  purpose"  in  our  constitu- 
tional provision  are  words  of  broad  Import, 
and  we  thlnlc  that  fairly  construed,  they 
include  sucb  an  obligation  as  the  one  here 
involved. 

The  ftcts  of  this  case  present  what  at  first 
blush  appears  a  rather  novel  application  ot 
tbe  constitutional  provision,  but  when  tbe 
real  transaction  between  the  parties  is  fully 
understood,  the  matter  appears  dmple 
enough.  We  are  not  concerned  here  with  the 
indebtedness  to  be  cmted  In  favor  of  am- 
tractorth  materialmen,  and  workmai  when 
the  dty  eadi  year  contracts  for  the  doing  ot 
certain  work,  or  buys  material  and  employs 
labor  for  the  doing  of  the  same.  We  have 
here  simply  the  liability  to  the  grantors, 
created  by  the  acceptance  of  the  ctmveyance. 
As  to  them,  the  transaction  was  simply  one 
of  sale  and  purchase,  completely  executed  by 
tbe  grantors,  the  consideration  being  the 
future  improvement  by  the  dty  of  the  con- 
veyed premises  In  a  spedfled  way  for  the 
benefit  of  the  grantors,  their  successors  and 
assigns,  at  an  expenditure  of  at  least  95,o6o 
per  year.  Learned  counsel  for  respondents 
admit  that— 

"Where  a  purchase  is  made  upon  the  install- 
ment plan,  even  though  the  only  remedy  for  the 
enforcement  by  the  seller  of  the  paymeuts  is 
the  right  to  declare  a  forfeiture,  yet  a  debt  has 
been  created  at  the  time  the  contract  is  enter- 
ed into  for  aU  the  sums  subsequently  to  be 
paid." 

Such,  as  we  have  said,  was  in  substance 
this  tranaactlMi.  That  the  mmey  was  to  be 
paid  by  the  dty  to  those  actually  doing  the 
woi^  deemed  hj  the  grantws  to  be  at  suffl- 
dent  benefit  to  tbem  to  warrant  th«n  in 
making  it  the  conslderatirai  for  their  coi^ 
vGiyance^  instead  of  to  the  grantors  them- 
s^TS^  Ib  ImmaterlaL  It  was  the  construe* 
tl<m  <tf  the  improvement  at  the  spedfled  cost 
per  year,  luresnmably  to  the  ben^t  ot  their 
pr<^rty,  tliat  constltated  the  consideration 
tov  their  conveyance.  liltewlse  It  is  alto* 
gether  Immaterial,  in  so  fftr  as  the  llabilitar 
to  the  grantors  is  concerned,  that  the  dty  vrill 
own  the  Improved  park. 

In  the  view  we  take  of  the  nature  of  this 
transaction.  It  is  obvious  tbat  such  cases  as 
fifcBean  v.  Fresno,  112  CaL  160.  44  Pac.  358, 
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31  L.  B.  A.  794.  63  Am.  St.  Sep.  191,  SmlUe 
T.  Fresno.  112  Cal.  311,  44  Pat  656,  and  Do- 
land  V.  Clark,  143  Cat  176,  76  Paa  958,  are 
In  DO  way  In  point.  Here  the  full  liability 
to  the  grantors  was  created  upon  the  accept- 
ance of  the  deed;  the  entire  consideration 
therefor  having  been  furnished.  The  cases 
dted  Involved  ccmtracts  for  the  famishing  to 
a  dty  In  the  future  of  service,  materials,  etc., 
and  It  Is  held  that  no  indebtedness  or  liability 
within  the  meaning  of  the  constitutional  pro- 
vision is  Incurred  until  the  furnishing  of  the 
service,  materials,  etc:,  the  consideration  for 
the  payment  to  be  made.  The  distinction  Is 

.  (dear*  and  Is  recognized  by  many  dedslons. 
It  Is  condaely  stated  In  Walla  WaOa  t.  Walla 
Walla  Water  Co..  172  D.  S.  1.  20, 19  Sop.  Ot 

,  77,  43  I*  Ed.  841,  as  follows: 

the  one  om  Om  Indebtedness  ts  not  cre- 
ated until  the  eondderation  has  been  famished; 
in  the  other  [where  the  consideration  on  the 
other  ride  is  fnUy  famished  at  the  time  of  the 
transaction]  the  debt  is  created  at  once,  the 
time  of  payment  being  only  postpooed." 

In  support  of  the  claim  that  the  construe* 
tlOD  of  the  constitutional  provision  invoked 
by  appellant  Is  unreasonable  in  the  light  of 
Its  results,  learned  counsel  for  respondents 
say  that  to  sustain  it  would  mean  that  a 
dty  could  not  expend  money  on  land  granted 
on  MRidition  simply  that  it  be  maintained  as 
a  park  or  highway,  etc.;  In  other  words, 
that  a  dty  could  not  expend  money  on  land 
conveyed  solely  for  park  or  highway  pur- 
poses. To  our  minds  this  result  would  not 
follow.  That  a  dty  may  accept  land  to  be 
used  by  It  for  a  sped  fled  purpose,  and  there- 
after expend  such  money  thereon  as  it,  in  the 
exerdse  of  its  dlscretl<Mi,  deems  proper  in 
the  use  to  which  it  is  devoted,  cannot  ha 
doubted.  But  that  would  be  a  very  differmt 
case  from  this,  wherdu  the  doing  of  certain 
prescribed  future  work  In  a  specified  way  and 
at  a  specified  cost  to  the  dty  per  annum  is 
made  the  cautfdenttlon  for  the  convegrance. 

We  are  of  opinion  that  the  oomplaliit  stated 
a  cause  ftf  action. 

The  judgment  la  reTersed. 

We  concur:  SHUHTUJPP,  J. ;  WIIVBUR, 
J.;  SLOAKB.  7.;  LAWLOR,  J.;  LSNMON, 
J.;  SHAW.  J. 


PEOPLE  V.  TROUTMAN.   (Cr.  2366.) 

(Supreme  Court  of  Califomia.   Nov.  7,  1921.) 

I.  Criminal  law  ^=3(159(2)— Convlotlon  sup- 
ported hy  evidence  not  reversible  for  lasuffi- 
olenoy  because  of  abBormallty  of  crime. 
Wliere  conviction  of  an  abnormal  crime  Is 
supported  by  evidence,  the  court  on  appeal  can- 
not reverse  on  the  ground  that  the  abnormali^ 
Is  so  extreme  as  to  be  nnbeHevaUa. 


2.  CriMlMl  law  ^l3-8tattte  heli  wH  ImlM 
as  ■■osrtahi  for  derieal  error. 

That  Pen.  Code,  {  288,  relating  to  offenseB 
not  constituting  other  crimes  provided  for  in 
part  2  of  the  Code,  plain]/  meaniiv  part  1,  was 
not  Boch  an  uncertainty  as  to  render  it  Invalid. 

3.  Crimind  law  «=»507(7)— Child  of  age  pre* 
teeted  by  etatute  held  net  "aooonplioBr'  wlthis 
rales  ef  evidenoe. 

Children  under  the  age  of  14  years  of  age 
protected  against  lewd  acts  1^  Pen.  Oode,  I 
288,  are  not  aeeompUees  within  the  meaning  of 
rales  of  evid«iee  requiring  ewroboiatloo;  tiiey 
not  being  within  section  1111*  deilnittg  an 
compUce"  as  one  liable  to  prosecution  tar  tiie 
identical  offense. 

[Ed.  Note.— Fw  other  definitions,  see  Words 
and  Phrases^  First  and  Second  Serica,  Accom- 
plice.] 

4.  lafaatt  ^20-Oorroberatloa  wt  Moarniy 
la  proseeatlM  far  oflene  agalnt 

No  eorroboratloB  of  testimony  ef  an  InCant 
under  14  years  of  age  protected  against  lewd 
acts  hr  Pan.  Code,  |  288.  Is  necessaiT. 

5.  Crinlaal  bw  «»5IO-Cerr«b0rallai  ml- 
deaea  of  ■oBonipllee'a  tettliMRy  of  eifeer  af- 
feaaea  held  Mt  Moeataiy. 

In  a  proeecotion  under  Pen.  Oode,  |  288,  for 
lewd  acts  against  a  child  under  14  yean  of  age, 
testimony  of  the  prosecuting  witness  as  to  ath- 
er  similar  offenses  after  he  became  more  than 
14  years  of  age  was  receivable  without  <^rrob- 
oratioa;  it  act  being  necessary  to  prove  any 
offense,  except  the  one  selected  by  the  ^strict 
attorney  occurring  before  the  age  of  14. 

6.  Infants  ^20—lastniotIoa  te  give  letters t» 
oMId  Innooeat  ooestraetloa  gtvea  ^  its  moth* 
or  hold  properly  refnsed. 

In  a  prosecution  under  Pen.  Code,  {  288. 
for  a  lewd  act  on  or  with  an  Infant,  a  requested 
instruction  that  the  jury  should  give  the  same 
innocent  construction  to  certain  letters  written 
by  the  defendant  to  the  Infant  prosecuting  wit- 
ness as  was  ^ven  such  letters  by  the  InAut^s 
mother  was  properly  refused. 

7.  Criminal  law  e=*76%  764(17)— instraoUoa 
as  to  evidenoe  of  other  offewes  held  aot  la 
effect  a  dlreoHoa  ef  verdlot. 

In  a  prosecution  for  lewd  acts  on  or  with  a 
child,  an  Instraction  that  testimony  has  been 
introduced  tending  to  prove  other  acts  of  lewd 
condnet  of  defendant  prior  to  and  subsequent 
to  the  act  relied  on  for  convlctlonT  that  evi- 
dence was  Introduced  to  prove  the  lewd  dispo- 
dtion  and  tendency  of  defendant  to  commit  the 
acts,  and  not  Introduced  to  prove  distinct  of- 
fenses, but  "is  corroborative  evidence  tending 
to  support  the  one  specific  offense,"  was  not 
bad  as  positively  asserting  that  the  proof  cor- 
roborated the  main  chaise,  and  was  not  in  ef- 
fect ttie  ffireetton  of  a  verdict  against  the  de- 
fendant 

8.  Crimlaal  law  4»n86(4)— Defsadaat  aot 
exhaastlBi  pM*emptonr  ohallengec,  eaaaot 
oomplala  that  dlstrkrt  attoniey  was  perasltM 
to  pass  hie  peremptory  ohallengee. 

That  the  district  attomey  was  permitted  to 
pass  his  peremptory  challenges  on  certain  e^ 
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cmBionf  tad  then  permitted  to  ezerdse  one,  in 
TlolBtioik  of  Pen.  Code,  8  1088,  cannot  be  held 
rerenible  verm  tn  view  of  lectlon  140^  provid- 
Ini  that  neither  departore  In  form  or  mod*  of 
iwoeeedingi  randera  it  faiTalld  wtthoat  a«tnal 
l«ejvdlce  to  rabatantial  ri^ta,  where  no  prej- 
ttdice  wai  shovn,  and  where  the  defendant  com- 
plalnlnff  had  not  exezciMd  all  his  peremptorr 
ehaUenres. 

In  Bank. 

Appeal  from  Superior  Conrt,  Alameda 
Ooanty;  James  G.  Qnlnn,  Jadge. 

Holnm  F.  Troatman  was  convicted  of  a 
lewd  act  with  a  child  nnder  Penal  Ood^  f 
288,  and  appeals.  Affirmed. 

Ostrandw  &  Carey,  of  Oakland,  for  anpdr- 
lant 

U.  S.  Webb.  Atty.  Gen.,  and  John  H.  Blor- 
dan.  Deputy  Atty.  Oen.,  tar  the  People. 

IjBNNON,  J.  The  .order  granting  a  re- 
hearing of  ttils  case  was  prompted  by  the 
eameat  and  persnaaire  petition  for  a  re- 
hearing after  dedalon  by  the  District  Court 
Dt  Ai^ieaL  Bere.  as  in  the  Court  of  Appeal, 
a  Terersal  was  sought  inrlmarlly  upon  the 
contattiim  Ibat  the  ertdence  adduced  In  sup- 
port of  the  peoide^B  case  was  ao  Inherently 
Improbatde  as  to  be  unworthy  of  belief,  and 
therefore  tnsufflident  to  support  the  jury's 
Terdlct  of  guilty.  Accordingly  we  have.  In 
addition  to  giving  due  omslderation  to  the 
remaining  points  made  In  support  of  the  ap- 
peal, painstakingly  reviewed  and  considered 
in  every  detail  the  evldoice  adduced  upon 
the  whole  case^  with  the  result  that  we  are 
Gfnstrained  to  hcdd,  as  did  tlie  District  Court 
of  AK>eal,  that  the  evidence  Is  sufildent  to 
support  the  verdict  and  Judgment 

[1]  Conceding,  as  is  contoided,  that  at  tbe 
time  of  the  comndsslon  of  t^w  crime  charged 
the  physical  condition  of  the  boy,  not  neces- 
sary to  be  detailed  here,  upon  whose  person 
the  crime  Charged  was  found  by  the  Jury  to 
have  been  committed  by  the  defendant,  was 
so  diseased  as  to  be  abhorrwt,  and  flierefore 
was  calculated  to  remise,  rather  than  arouse 
the  unnatoral  lascivious  desires  even  of  an 
exfremely  morally  degenerate  man,  neverthe- 
less we  are  not  satisfied  that  the  evidence 
upon  which  the  convlctlMi  was  had  Is  so  In- 
herently improbable  as  to  be  altogether  un- 
worthy of  belief.  While  the  testimony  of  the 
complaining  witness  concerning  the  details 
of  the  commission  of  the  crime  la  so  out  of 
the  ordinary  la  its  revetaticHi  of  revolting 
details  as  to  be  startling  in  the  extreme  and 
diflloalt  to  believe,  still  It  cannot  be  held  to 
be  unt>ellevable  merely  because  Itr  reveals  an 
exceptional  depth  of  moral  degen^acy.  To 
so  hold  would  be  "purely  a  speculative  at- 
tfflnpt  to  sound  the  depths  of  human  depravi- 
ty and  to  assign  arbitrary  rules  beyond  which 
desire  and  passion  are  held  Incapable  of  se- 


ducing or  Impelling  human  nature." 
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V.  Yon  Perhacs,  20  Oal.  Appt  48,  127  Pac. 
1048;  Stoat  v.  State,  22  Tex.  App.  339,  3  S. 
W.  281.  It  will  be  unnecessary  to  prolong  a 
discussion  of  this  idiase  of  the  case;  for, 
apart  from  what  we  have  said,  we  are  sat- 
isfied that  the  case  is  adequately  dealt  with 
in  so  far  as  the  sufllcient?  of  the  evidence  Is 
concerned  and  correctly  decided  from  every 
point  of  view  by  the  District  Court  of  Appeal 
In  the  opinion  of  Mr.  Presiding  Justice  Long* 
dim,  wliich  we  anote  and  adc^t  as  follows: 

"This  Is  an  appeal  by  the  defendant  from  a 
jadcmeot  of  conviction  of  violation  of  section 
2S8  of  the  Penal  Code.  A  motion  for  a  new 
trial  was  denied,  from  which  order  an  appeal  Is 

also  taken. 

"A  discussion  of  the  facta  does  not  seem  to 
□8  necessary,  and,  in  view  of  the  nature  of  the 
testimony,  detailed  consideration  of  tiie  evi- 
dence will  not  be  made  in  this  opinion.  It  la 
sufficient  to  say  that  the  evidence'  has  been  read 
with  care,  and  that  we  cannot  agree  with  the 
appellant  that  the  testimony  of  the  boy  agahist 
whom  the  crime  Is  alleged  to  have  been  com- 
mitted presents  such  inherent  Improbabilities  as 
to  entitle  it  to  no  credence  as  a  matter  of  law, 
and  thus  leave  the  record  with  no  legal  evi- 
dence to  sustain  the  conviction.  It  ia,  of 
coarse,  true  that  all  oiFenses  under  this  section, 
by  their  very  abnormality,  are  improbable, 
measured  by  the  standard  of '  the  normal;  but 
the  observation  and  experience  of  any  court  han- 
dling criminal  records  demonstrates  that  many 
SDch  cases  do  occur,  and  their  facts  are  there- 
fore not  inherently  Improbable,  as  that  phrase 
Is  used  in  the  law.  As  to  the  especially  revolt- 
ing facts  in  this  case  in  connection  with  the  sl- 
leged  acts,  which  are  urged  hr  an>eUant  as 
making  the  testimony  of  the  boy  unbelievable 
and  inconceivable,  it  is  sufficient  to  observe  that 
once  a  man  slips  away  from  normal,  once  he 
enters  the  uncharted  region  of  abnormality,  the 
details  and  depths  of  degradation  which  his  ac- 
tions will  Bhow  can  no  longer  he  measured.  For 
the  normal  man  we  have  a  standard  from  hu- 
man experience;  but  for  the  abnormal,  there 
are  no  rules  of  conduct  The  argument  of  in- 
herent improbabili^  was  donbtiess  made  to  the 
jury,  where  it  was  a  proper  one,  but  these  men 
and  women  believed  the  testimony  of  the  boy, 
and  even  under  the  unusual  conditions  shown 
by  the  evidence  did  not  find  the  focts  unbeliev- 
able. We  cannot  therefore,  as  a  matter  of 
law,  say  that  the  revolting  conditions  surround- 
ing the  abnormal  acts  in  this  case,  render  the 
commis^on  of  them  by  the  defenduit  inherent- 
ly improbable. 

[2]  "Objection  Is  made  by  appellant  that  no 
crime  is  charged  in  the  information  against  the 
defendant  because  section  288  of  the  Penal 
Code  is  unconstitutional  upon  the  ground  that 
it  is  vague,  ambiguous,  indefinite,  and  uncertain. 
The  specific  objection  to  the  section  is  that  th« 
language,  'Any  person  who  shall  willfully  and 
lewdly  commit  any  lewd  or  lasdvioua  act  other 
than  the  acts  constituting  other  crimes  provid- 
ed for  in  part  two  of  this  code,'  etc.,  ia  unintel- 
ligible in  that  'i>art  two'  of  the  Code  referred  to 
relates  solely  to  criminal  procedure  luid  does 
not  describe  acts  constituting  other  crimes. 


People  This  precise  objection  was  considered  in  the 
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cam  of  Poople  t.  Bradford,  1  0«L  .^p.  43,  81 
Pac.  712.  where  the  coort  uid  tiiat  it  wu  evi- 
dent that  either  by  legislative  overs^ht  or  hj 
clerical  nuspriaion  the  words  'part  two*  were 
inserted  for  the  words  'part  one'  in  such  sec- 
tion, and  that  it  should  be  so  construed.  Appel- 
tnnt  refers  to  this  case  in  his  brief,  but  asks 
this  coart  to  overrule  it.  We  see  no  justifica- 
tion for  so  doing,  and  we  conaidet  the  question 
of  the  validity  of  this  section  against  Buch  on 
attack  as  settled  in  this  state. 

13]  "Appellant  makes  various  objections  to 
iustructions  given  and  refused  the  trial  court. 
Sis  main  objection  la  that  the  evidence  shows 
the  prosecuting  witness  to  be  an  accomplice, 
regardless  of  his  age,  because  of  his  Intelll* 
gence,  education,  and  uodcrBtanding  of  moral 
questloDS,  aod  that  the  refusal  of  the  coart  to 
leave  the  question  t^f  whether  or  not  the  boy 
was  an  accomplice  to  the  jury,  and  to  instruct 
the  jury  tbat,  if  they  so  found,  his  testimony 
would  require,  corroboration  to  sustain  a  con- 
viction, was  prejudicial  error.  Much  arsument 
is  indulged  In  by  the  appellant  regarding  the 
law  relating  to  accomplices  and  the  responsibil- 
ity of  minora  for  crimes,  etc.  We  ar«  of  the 
opinion  that  none  of  tiie  rules  discussed  govern- 
ing these  matters  are  applicable  to  a  case  such 
as  the  present  one.  The  inquiry  here  is  not  at 
all  as  to  the  guilt  or  moral  responsibility  of  the 
child,  and  under  the  section  of  the  Code  under 
which  tho  conviction  here  was  had  the  minor  ia 
gunty  of  no  legal  otFense,  regardless  of  his  men- 
ml  capacity  or  moral  insight  and  regardless  of 
his  acquiescence.  A  different  situation  might 
fxist  if  tlie  dcfeodant  here  was  of  the  age  of  13 
years  and  charged  with  any  act  included  in  sec- 
tion 2S8  against  *a  chiU  under  the  age  of  14 
years.'  Then  the  question  of  the  defendant's 
knowledge  of  riglit  and  wrong  would  be  impor- 
tant. It  would  be  a  question  of  fact,  and  the 
disputable  presumption  regarding  the  responsi- 
bility of  infants  between  the  ages  of  7  and  14 
years  tor  crimes  might  be  rebutted  by  the  evi- 
dence. But  the  gist  of  the  offense  under  sec- 
tion 2SS  is  the  crime  against  a  'child  under  the 
age  of  14  years',  and  in  the  present  case  the 
prosecuting  witness,  even  if  it  were  overwhelm- 
ii^ly  proved  tliat  he  had  fnll  knowledge  of  right 
and  vnrong  and  that  he  had  Innumerable  vicious 
and  criminal  tendendea  himself,  and  tbat  he  had 
suggested  to  the  defendant  (a  man  of  SS  years 
of  age)  the  commission  of  the  act  charged 
against  said  defendant,  yet  he  wonid  not  be 
guilty  of  an  offense  nnder  section  2SS,  for  the 
gist  of  that  offense  is  that  the  act  is  commit- 
ted with  one  under  the  age  of  14  years. 

"Section  1111  of  the  Penal  Code,  while  re- 
quiring the  testimony  of  an  accomplice  to  be 
corroborated  in  order  to  snstain  a  conviction, 
expressly  defines  an  accomplice  as  'one  who  Is 
liable  to  prosecution  for  the  identical  offense 
cliargcd  agunst  the  defendant  on  trial  in  the 
cause  in  whidt  the  testimony  of  the  aocompUee 
is  given.* 

141  "However,  in  addition  to  the  foregoing 
reasons,  it  has  been  expressly  decided  in  this 
state,  in  the  case  of  People  v.  Rsicb.  26  CaL 
App.  286. 146  Pac.  007,  that  there  is  no  statute 
or  other  rule  of  law  which  calls  for  the  corrob- 
oration of  the  testimony  of  a  complaining  wit- 
ness in  a  ease  of  this  character.  Also  in  the 
case  of  P«ople  v.  Thonrwald  (App.)  180  Fob, 


124,  it  ia  said,  in  consiaenifg  a  euivtctlon  under 
Uiis  some  oection,  'Upon  her  testimoiv  [the 
prosecutrix]  alone  a  verdict  of  conviction  may 
securely  rest,'  and  It  is  then  pointed  out  that 
no  corroboration  is  required  In  cases  of  rape, 
and  that  the  same  role  applies  to  cases  under 
section  288  of  the  Penal  Code.  Furthermore, 
there  is  some  corroboration  of  the  boy's  testi- 
mony in  the  letters  appearing  in  the  record 
wliicfa  were  written  to  him  by  the  defendant 
from  time  to  time.  The  appellant  contends  that 
under  certain  cases  in  this  state  such  corrobo- 
rating evidence  Is  insufficient.  But,  be  that  as 
it  may  in  a  ease  where  corroboraton  is  reqaired, 
under  the  ruling  In  the  cases  of  People  v.  Baich 
and  People  v.  Thourwald,  supra,  corroboration 
of  the  testimony  of  tiie  prosecuting  witness  is 
unnecessary  in  a  case  like  the  present  one,  and. 
therefore  we  are  not  concerned  with  whether  or 
not  the  possible  inference  which  the  jury  might 
draw  from  the  letters  would  have  snffideirtly 
corroborated  the  boy's  story. 

[5]  "A  somewhat  different,  though  a  closely 
related,  proposition  to  the  one  jast  discussed  is 
involved  in  the  forthet  contention  of  counsel 
that  testimony  of  the  boy  relating  to  the  com- 
mission of  similar  acta  by  the  defendant  sub- 
sequent to  the  act  dtarged,  and  after  October 
30.  when  the  boy  became  14  years  of  age,  was 
improperly  admitted  to  show  the  disposition  of 
the  defendant  to  commit  the  act  charged.  It  is 
appellant's  contentiw  that,  even  though  it  be 
held  that  the  boy  was  not  an  accomplice  while 
he  was  under  the  age  of  14  years  and  while  be 
came  within  the  scope  of  section  2S3,  Penal 
Code,  nevertheless,  as  to  acts  committed  after 
he  reached  the  age  of  14  years,  he  would  be  an 
accomplice,  and  as  to  such  acts,  at  least,  the 
court  should  have  Instructed  the  jury  that  his 
testimony  must  be  corroborated.  There  is  no 
merit  in  this  contention,  as  ft  was  not  necessa- 
ry to  prove  any  offense  except  the  on*  selected 
the  district  attorney  as  the  charge  upm 
which  the  state  relied  for  a  conviction.  The  in- 
struction given  by  the  court  of  which  complaint 
is  made  did  not  refer  to  other  'crimes.'  but  re- 
ferred to  other  'acts*  wliich  it  was  stated  were 
introduced  to  show  the  disposition  of  the  de- 
fendant to  commit  the  act  diarged,  and  as  eor- 
roliorntive  evidence  of  the  main  charge. 

[6]  "Reference  has  been  made  herrin  to  cer- 
tain letters  written  by  the  defendant  to  Um 
prosecuting  witnesa  These  letters  were  ii- 
trodaced  in  evidence,  and  appdlant  eontcads 
that  the  5ai7  should  have  been  butrocted  9*- 
cificaHy  that  tfaey  must  give  the  letters  an  ina*- 
cent  eonstmetion  for  the  reason  that  the  moth- 
er of  the  boy  oaw  tiieae  letters  as  they  we  v 
received  by  him,  and  gave  to  them  an  entirUy 
innocent  construction.  We  do  not  see  how  the 
jury  could  be  bound  by  the  construction  givet 
to  the  letters  by  the  mother  before  she  was  in 
possession  of  the  information  given  by  her  aoo'a 
testimony.  The  letters  are  not  isolated  from  all 
other  facts  when  being  construed  by  the  Inry; 
they  are  interpreted  in  the  light  of  all  the  other 
testimony  In  the  case.  It  is  perfectly  clear  from 
the  record  that,  whm  the  mother  was  informed 
by  her  son  of  the  alleged  acts,  she  no  kmc^r 
frave  to  the  letters  of  the  defendant  an  iu*- 
cent  construction,  but  tlMt  tkcreapoD  wmdk  IM- 
ters  became  exceedlnily  aUwflrart  t*  har.  We 
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see  no  error  in  the  action  of  the  trial  conrt  In 
permittiiiK  the  letters  to  go  to  the  Jury. 

{7]  "Complaint  is  made  of  the  following  In- 
straetlon:  "Testimony  has  been  introduced  by 
the  prosecution  tmdloff  to  prora  other  acta  of 
lewd  and  lasciTiout  eondact  of  tiie  defendant  to- 
ward Herbert  Cramer  prior  to  and  nbseguent 
to  the  acta  relied  opon  for  conTictlon.  This  er- 
idence  is  Introduced  for  the  purpose  of  proTing 
the  lewd  and  laacirious  disposition  and  tendency 
of  the  defendant  to  commit  the  lewd  and  lasciT- 
ious  acta.  This  evidence  is  not  introduced  to 
prove  distinct  ofEerises,  bat  is  corroborative  ev- 
idence tending  to  support  the  one  specific  of- 
fense for  which  the  defendant  is  being  tried.' 
Appellant  contends  that  this  Instmction  posi- 
dvely  asserta  the  existence  of  a  fact,  1.  e.,  that 
the  proof  of  similar  offenses  is  eorroborstive  of 
the  main  charge.  Practically  the  same  iostruc- 
tion  was  approved  in  the  case  of  People  v.  Gas- 
aer,  84  Col.  App.  541,  644,  168  Pac.  157.  Cer- 
tainly it  is  well  recognized  that  in  cases  of  thid 
character  evidence  of  similar  acts  tending  to 
prove  a  lewd  and  lascivions  disposition  and  the 
tendency  of  the  defendant  to  commit  lewd  and 
lascivious  acts  would  be  corroborative  of  the 
specifc  charge.  There  is  nothing  in  this  in- 
struction, nor  in  the  other  Instmctions,  which 
would  prevent  the  jary  from  disbelie^ig  the 
entire  testimony  of  the  proseeutbg  witness, 
both  as  to  the  main  charge  and  the  o^er  offens- 
es tending  to  show  a  lascivions  (fisposltioo;  and 
we  think  that  appf^Ilant's  contention  that  this 
instruction  is,  in  effect,  a  direction  to  the  jury 
to  find  the  defendant  gnilty  la  without  merit 

"Numerous  objections  are  made  with  refer- 
ence to  other  Instmctions  of  the  trial  coort.  It 
can  serve  no  useful  purpose  to  consider,  spe- 
cifically, each  of  these.  The  tnetmcttons  as  a 
whole  must  be  read  together,  and  after  such 
Tca^g  we  are  convinead  that  no  error  preju- 
dicial to  the  defendant  was  made.  Under  the 
lostmctiona,  taken  as  a  whole,  his  rights  were 
ful^  protected.  The  simple  fact  is  that  the 
jury  believed  the  story  of  the  boy  and  did  not 
believe  the  story  of  the  defendant.  There  is  no 
other  direct  evidence  upon  the  charge.  We  do 
not  think  it  can  be  said  that  the  evidence  was 
such  that  reasonable  men  could  not  have 
reached  the  conclusion  arrived  at  in  this  case. 

[8]  "It  ia  further  urged  by  the  appellant  that 
error  was  committed  In  selecting  the  jury  in 
this  case,  and  that  the  trial  court  should  have 
required  the  district  attorney  to  exercise  his 
peremptory  challenge  before  the  defendant  was 
called  upon  to  ezerdae  his  challenge.  The  dis- 
trict attorney  was  permitted  to  pass  bis  per- 
emptory challenge  on  several  occasions,  and  aft- 
er passing  his  challei^e  more  than  five  times 
was  permitted  to  exercise  one  peremptory  chal- 
lenge. Appellant  contends  that  this  is  a  viola- 
tion of  section  1088,  Penal  Code,  which  pro- 
vides that  'first  the  people  and  then  the  defend- 
ant shall  take  a  peremptory  cHballenge.'  Section 
1404  erf  the  Penal  Coda  provides  that  *nelther  a 
departure  from  the  form  or  mode  prescribed  by 
this  Code  in  respect  to  any  pleading  or  pro- 
ceeding, nor  any  error  or  mistake  therein,  ren- 
ders it  invalid,  unless  it  has  actually  prejadiced 
the  defendant,  or  tended  to  his  prejudice,  in  re- 
spect to  a  substantial  right.*  If  an  error  In 
procedure  was  committed  by  this  practice  of  the 
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trial  court,  we  fail  to  aee  how  such  an  error 
tended  to  the  prejudice  of  the  defendant,  and 
certainly  there  is  no  showing  made  of  any  actu- 
al prejudice  suffered  by  him  therefrom. 

"Furthermore,  it  appeara  from  the  record 
that  defendant  exerdaed  only  nine  of  bis 
peremptory  challenges,  thus  leaving  one  unex- 
ercised. The  state  exercised  only  one  such  chal- 
lenge. The  record  shows  that  after  these  chal* 
lenges  were  exercised  the  attorney  for  the  de- 
fendant stated,  'We  are  satisfied,'  whereupon 
the  district  attorney  stated,  'So  are  we.*  It  ap- 
pears, therefore,  that  the  defendant  had  an  ad- 
ditional challenge  unexercised  which  he  did  not 
deaire  to  use  because  the  jury  as  constituted 
was  satisfactory  to  him.  Under  such  circum- 
stances, he  cannot  complain  here  of  any  irregu- 
larity, If  irrcgularit?  thmre  waa,  in  allowing  bis 
peremptory  challenge  to  the  people.  It  was 
held  in  Baird  v.  Duane,  1  Cal.  TJnrep.  402,  that 
error  injrefusing  to  allow  a  challenge  for  cause 
is  not  prejudicial  if  the  party,  although  forced 
thereby  to  use  a  peremptory  challenge,  has  a 
peremptory  challenge  to  spare  when  the  jury 
is  completed.  It  was  held  in  the  case  of  Peo- 
ple T.  Schafer,  161  CaL  573,  110  Pac.  920,  that 
the  disallowance  of  a  challenge  for  cause  on  the 
ground  of  actual  bias,  interposed  to  a  juror  who 
was  subsequently  peremptorily  challengedi  will 
□ot  he  reviewed  on  appeal  for  error,  where  the 
record,  while  it  showa  that  the  defendant  ex- 
hausted his  ten  peremptoiT  challenges,  Includ- 
ing the  one  used  on  such  juror,  fails  to  show 
that  he  had  occasion  or  desire  to  use  an  addi- 
tional peremptory  challenge,  or  that  each  and 
all  of  the  12  jurors  finally  accepted  and  sworn 
were  not  entirely  satisfactory  to  him.  The  rea- 
son for  the  rule  announced  in  the  last-cited  case, 
and  the  fall  discussion  of  the  subject  therein, 
apply  with  equal  force  in  the  present  case. 
The  defendant  having  expressly  stated  that  the 
Jury  was  satisfactory  to  Um,  and  having  one  of 
his  peremptory  challenges  unexercised  at  the 
time  the  jury  was  accepted,  his  objection  here 
is  without  merit. 

"We  find  no  errors  in  the  record  which  would 
warrant  a  reversal  of  this  jodgment  under  all 
the  facta  in  evidence,  and  the  same  is  affirmed.'* 

We  concur:  ANGELIiOTTI,  C.  J.;  WIL- 
BUR, J.;  SHURTLE.FF,  J.;  LAWLOR,  J.; 
SLOAKB,  jr. ;  SHAW,  J. 


GREAT  WESTERN  POWER  CO.  OF  CALI- 
FORNIA V.  INDUSTRIAL  ACCIDENT 
COMMISSION  at  al.   <S,  F.  9756.) 

(Supreme  Court  of  California.   Nov.  6,  1921.) 

Master  and  servant  <8==>373— Employee's  Injury 
by  fellow  workmen  wrestling  held  not  one 
"arising  out  of  employment"  within  Compen< 
aatlon  Act. 

Where  a  workman  in  the  performance  of 
his  duties  passed  over  a  platform  when  two 
fellow  workmen  engaged  in  a  friendly  wrestling 
match  accidentally  fell  on  him  and  broke  his 
leg,  such  injury  did  not  arise  out  of  bis  employ- 
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ncnt  wttUn  ^^oAnmTB  OompCBMticnif  Tnwir- 
asev,  and  Stfetj  Act  ot  1917;  no  data  beiiic 
nnde  Hat  the  wreaUbv  vaa  haUtad,  or  Oat 
the  emplorcr  had  any  kaorledge  «f  the  horae- 
vlMjf  or  that  It  had  any  other  dMuaeterfatic 
niiidi  would  make  It  a  risk  of  the  enploymeot. 

I  Ed.  Note. — Pot  other  definitknis,  aee  Word* 
and  Phrases,  Pirat  and  Second  Seriea,  Coarse 
of  EmploTment.] 

In  Bank. 

Proceedings  onder  tlie  Woilnnen's  Gompoi- 
satloa  Act  by  B.  S.  Holbrook  against  the 
Great  Western  Power  Company  of  California. 
Award  allowed  by  the  Indostrial  Acddrat 
CoramUsion,  and  defendant  tofnga  oerUorarL 
Award  annnlled. 

Guy  C.  Earl  and  W.  H.  Spaoldlng,  botii 
of  San  Francisco,  for  petitioner. 

A.  EL  Oraqpner,  of  Siui  Fnuidsco,  for  re- 
spondents. 

LAWLOB,  J.  This  la  a  proceeding  in  oer* 
tlorarl  on  a  petition  by  the  Great  Western 
Power  Company  of  Cellfomla,  a  corporation, 
to  review  the  action  of  the  reepcmdent  Indus- 
trial Accident  Commission  allowing  an  award 
against  petitioner  In  favor  of  respondent  E. 
U  Holbrook  for  Injuries  recdved  by  bim 
while  employed  by  petitiimer. 

Bespondent  H<^brook  waa  empl<^ed  by  pe- 
titioner In  tbe  capacity  of  pumpman  at  Bd- 
den,  Cal.  While  in  the  performance  of  his 
duties,  he  was  walking  from  the  toolbonse  to 
a  abaft  or  ttmnel  In  which  he  was  working. 
On  bis  way  to  the  shaft  be  passed  over  a 
board  platform  on  which  two  fellow  work- 
men were  engaged  In  a  frlraidly  wrestling 
match.  Tbe  scuffling  waa  not  caused  by  any 
dliq)ut«  or  altercation  over  the  work  or  over 
anytbing  connected  with  the  employment, 
and  respondrait  was  not  participating  in  it. 
Tbe  wrestlers  acddeatally  fell  on  him  and 
broke  his  left  leg.  He  waa  Incapacitated  for 
two  months,  and  affiled  to  the  Industrial  Ac- 
cident Commission  for  compensation  under 
the  Workmen's  Conq>enBation,  Insurance, 
and  Safety  Act.  A  bearing  was  bad  by  that 
body,  and  it  was  found  tbe  respondent  sus- 
tained Injury  occurring  in  tbe  course  of  and 
arising  out  of  his  employment,  and  tbat  he 
was  entitled  to  a  benefit  of  $160.69.  Peti- 
tioner applied  for  a  rehearing  before  the  In- 
dustrial Accident  Commission,  wbicb  was 
denied.   This  petition  followed. 

Petitlcmer  contends: 

That  "said  Commisrion  in  rendering  said 
decision  and  entering  said  award  acted  without 
and  in  excess  of  its  powers,  and  that  the  order 
and  dedsion  are  unreasonable,  and  that  the 
findings  of  fact  of  the  said  Commission  In-  said 
proceeding  do  not  support  tbe  order,  decision, 
or  award  here  longht  to  be  reriewed.** 

It  insists  tbat — 

"In  tbe  case  at  bar  there  are  absolutely  no 
facta  or  dzcomstances  to  take  thia  case  out  of 


the  geneid  nda  mflisndr  UOmni  boik  fa 
England  a»d  In  tha  Uaitad  WMm  that  laiBrieB 
'eanltiiig'  from  ^Ofaeplay*  nMV  anploycc^ 
Aether  tbe  iaJnnA  party  la  a  partidpaat  or 
Bo^  do  net  'aiiae  ost  «t       CB^orBcnt:*  ** 

In  anpport  of  this  position  are  cited  Ooro- 
nado  Beach  Ca  t.  PiUsbnry,  172  CaL  682. 
158  Pac;  212,  L.  B,  A.  1916F.  IIM;  PlabetlBC 
V.  Pinsbary,  112  CUL  600;  IBS  Fac  216^ 

Bespondttts  asaert: 

'^e  frankly  concede  that  the  dedsion  of  tto 
Cdmmission  is  inconsistent  with  the  ruling  of 
tliis  court  in  Coronado  Beach  Co.  v.  Knsbory 
et  aL.  172  CaL  682.  158  Pac.  212,  11  &.  A. 
1S16F.  1164,  and  Fishering  t.  Indastrial  Acci- 
dent Commission,  172  CaL  690;  1S8  Pac  215. 
both  cases  being  dedded  the  same  day.  In 
view  of  the  fact  that  these  cases  were  early 
dedaiona  upon  the  qneation  of  liorse(day  iw 
dered  in  1916>  and  before  the  doctrine  waa  wdD 
established  in  other  states,  and  tiiat  ainee  Aat 
time  the  leading  atatea  upon  the  doctrine  hara 
taken  the  opposite  liew.  ao  we  take  dia  liberty 
of  oTging  Dpon  the  court  a  reconiidention  ef 
the  views  therein  ezpresBed;"  that,  **i4wn 
an  employee  is  attending  pn^iiy  to  bia  own 
work  without  diversion  for  pnrposea  of  borse- 
pUy,  and  is  injured  by  the  frolicking  act  of  an- 
other employee,  audi  injory,  ezt»pt  in  excep- 
tional cases,  may  be  aaid  to  arise  oat  of  the 
employment  for  the  reason  that  the  danger  of 
ordinary  frolicking  by  employees  is  a  danger  in- 
cident to  every  bniiness  whidt  brings  em- 
ployees together  in  nnmbera;  **  and  diat  *1ia8- 
ards  dne  to  the  nsaal  propenritiea  of  workmea 
being  brought  together  in  nnmbers  for  Oe  pur- 
pose of  employment  should  be  tbe  haaarda  in- 
sured against  both  to  protect  tbe  indtvidoal  and 
tbe  conuDonity.'* 

In  Bupixnt  of  Oils  position  respondents  dte 
authorities  from  other  Jozisdlctimis  ^cided 
since  the  above-mentioned  i— nrg  Petlti<HMi; 
hovrever,  asserts  that — 

'^ese  last-mentioned  cases  bave  been  dted 
with  approval  in  a  very  large  number  of  ded- 
Bions  from  the  highest  courts  of  many  of  the 
states  of  tbe  land.  In  the  dedsions  referred 
to  by  respondents  herein,  which  do  not  follow 
the  foregoing  cases,  the  court  has  hsd  great  la- 
bor to  create  and  point  ont  drctmtatances  dif- 
ferentiating the  cases  from  these  two  leading 
cases." 

Tbe  Workmen's  GnnpeDsatloii,  Aumum; 
and  Safety  Act  of  1917  (SL  mi,  p.  834)  pro- 
vides: 

'rUabOity  tor  the  eompensallea  provided  \fT 
this  act,  bi  lieu  of  ai^  other  UabHitr,  whatao* 
ever  to  any  person,  shall,  vrithoat  roganl  to 
negligence,  exist  aga&ist  an  employer  for  any 
injury  sustained  1^  lila  employeea  ariidng  oat 
of  and  in  the  oooraa  of  the  employment. 
•  • 

Coronado  Beach  Co.  t.  PtUsbury,  supra.  Is 
a  case  where  an  employee,  who  waa  partlca- 
larly  sasce^ble  to  tickling,  wbUe  in  tlw 
course  of  his  anplf^mrat  was  going  down- 
stairs  when  be  was  tickled  In  tlw  ribs  by 
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another  employee.  As  a  result  be  fell  down 
the  stairs,  sustaining  lojary.  The  court  held 
be  was  not  eitltled  to  compensation,  saying: 

"The  accidents  arising  oat  of  the  employment 
of  the  person  injured  are  those  in  which  it  is 
possible  to  trace  the  injury  to  the  natnre  of  the 
employee's  work  or  to  the  risks  to  wbi(^  the 
employer's  basineBS  exposes  the  employee. 
The  accideDt  most  be  one  resoltinK  from  a  risk 
reasOoably  inddent  to  the  employment.  •  •  * 
In  the  matter  at  bar  the  employment  of  Flint 
exposed  him  to  no  greater  danger  from  being 
titled  by  a  fellow  serrant  than  would  a  guest 
In  tiie  hotel  of  bis  employer  have  been  so  ex- 
posed." 

In  E^sherlng  t.  Plllsbnry,  supra,  an  em- 
ployee, about  17  years  of  age,  pointed  a  trick 
camera  at  another  employee  and  caused  a 
spring  to  be  ejected  from  it  The  spring 
stmd^  the  otber  In  the  eye,  Injuring  blm. 
The  court  held  he  was  not  entitled,  to  oom- 
pensatlon,  on  the  antborl^  ot  Coronado 
Beach  Co.      Plllsbury,  stipra.. 

Respondents  rely  chlefiy  upcm  two  cases 
which  follow  the  rule  they  ask  ns  to  adopt, 
One  of  these  is  Leonbruno  r.  Ghamplain  Silk 
Mills,  229  N.  y.  470,  128  N.  E.  711,  13  A.  L. 
B,  622.  In  that  case  an  employee,  while  en- 
gaged In  the  performance  of  his  duties,  was 
stmck  In  tbe  eye  by  an  a^ple  thrown  by  a 
fellow  servant  at  another.  The  court,  In  qp- 
boidlng  the  award,  said: 

"Whatever  men  and  boys  win  do,  when  gath- 
ered together  in  such  sorromidings,  at  all 
events,  if  it  is  something  reasonably  to  be  ex- 
pected, was  one  ^  tbe  perils  of  his  service." 

Another  authority  Is  Willis  v.  State  Indus- 
trial Accident  Oommission,  78  Okl.  216,  190 
Pac.  92,  ia  which  case  an  employee  was,  with 
several  others  warming  himself  by  an  open 
fire  during  an  Interval  in  his  work,  and  was 
Injured  because  of  the  explosion  of  a  piece 
of  dynamite  which  a  fellow  employee  threw 
into  the  fire  to  Bee  it  tt  woidd  e^jlode.  It 
was  declared: 

"We  tliink  the  correct  rule  is,  and  so  hold  In 
these  cases,  that,  if  a  workman  is  an  active 
participant  in  what  has  beeq  denominated 
'horseplay,'  he  is  not  entitled  to  compensation, 
but  if,  while  g(ring  about  his  duties,  he  is  the 
victim  of  another's  prank,  to  which  he  is  not 
In  the  least  a  party,  he  should  not  be  denied 
eomsieiisation.*' 

An  authority  rimilar  to  these  is  Yerscblels- 
er  V.  Stem,  229  N.  T.  192, 128  N.  XL  m 

The  other  casm  dted  by  respondents  do 
not  folly  BUi^)ort  the  mle  contended  for 
tttem.  While  in  some  of  thou  compenaaticm 
was  awarded  for  injuries  resulting  from 
skylarking,  in  the  cases  where  anch  compen- 
sation has  been  awarded  special  circumstanc- 
es have  appeared  which  made  the  skylarking 
peculiarly  one  of  the  risks  of  the  onploy- 
mfflit.  In  otber  cases  the  compensatltm  was 
awarded  for  injuries  received  by  employees 
as  the  result  of  altercatlcms  or  quan^  tmt 
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in  each  of  those  cases  the  controversy  had  its 
origin  in  some  misunderstanding  or  incident 
connected  with  the  work.  These  cases  decide 
that,  while  ordinarily  compensation  will  not 
be  allowed  where  Injuries  are  caused  by  sky- 
larking or  are  the  result  of  a  dispute  be- 
tween employees,  yet  an  Injury  may  be  so 
caused  and  still  he  held  to  arise  out  of 
the  employment.  Thus,  in  the  case  of  In  re 
Loper,  64  Ind.  App.  571,  116  N.  E.  324,  an 
employee,  while  going  about  his  duties,  was 
Injured  by  another's  spOTttve  use  of  an  air 
compressor.  The  injured  employee  was  not 
participating  in  the  horseplay.  The  evi- 
dence showed  the  compressor  was  habitually 
used  In  thia  way.  The  court  declared: 

"We  are  not  dealing  here  with  a  sporadic, 
occasional,  or  unanticipated  use  of  the  air  hose 
in  play.  •  •  •  The  employer,  with  knowl- 
edge of  tbe  facts,  permitted  sudi  practice  bo 
continue.  It  was  within  his  power  to  have  pro- 
hibited it  By  failing  to  do  so,  it  became  an 
element  of  the  conditions  under  which  the  em- 
ployee was  required  to  work." 

A  rimllar  case  was  State  t.  IMstrlct  Court, 
140  AOmi.  7S,  16T  N.  W.  283.  L.  B.  A.  ISlSB, 
502.  Then  an  empl^ree  was  struck  In  the 
^e  by  a  waOi  pin  Oirown  by  a  ftftov  on- 
pioyee  at  another^  not  the  Injoied  workman. 
The  injured  emidoyee  was  not  ogaglnK  In 
tbe  hox8«si]ay.  It  waa  coatomary  for  the  on- 
ployees  to  flirow  thlnga  at  eatih  other,  and  it 
was  found  that  the  onplogrer  knew  or  abould 
have  known  of  the  custoni.  The  court  said; 

"The  role  Is  well  enough  setded  that  where 
workmen  step  aside  from  their  employment  and 
engage  in  horseplay  or  practical  joking,  or  so 
engage  wUDe  continuing  tbetr  work,  and  acci- 
dental faijnry  results,  and  in  general  where  one 
in  sport  or  mischief  does  some  act  resulting  in 
injury  to  a  fellow  worker,  the  injniy  is  not  one 
arising  out  of  the  employment  within  the  mean- 
ing of  compensation  acts.  [Citing  cases.] 
Here  we  conceive  the  ntaation  to  be  different 
Filas  was  exposed  by  his  employment  to  the 
risk  of  injury  from  the  throwing  of  sash  pins 
in  sport  and  mischief.  He  did  not  himself  en- 
gage in  the  sport  His  employer  did  not  stop  it 
The  riak  eonttaiued.  The  accident  was  the  nat- 
ural result  of  Qie  missile  tiirowing  procUvitieB 
of  soma  of  FUaa*  fellow  workers  and  waa  a  ifafc 
of  the  work  as  it  was  conducted." 

In  Mueller  v.  Klingman  (Ind.  App.)  12ti  N. 
EX  464,  also  dted  by  respondent,  the  deceased 
employee  and  a  fellow  employee  were  work- 
ing together.  The  fellow  worker  became  an- 
gered at  a  remark  made  by  deceased  concern- 
ing the  doing  of  the  woi^,  and  threw  a  ham- 
mer at  him,  striking  him  In  the  head.  The 
Injury  Inflicted  caused  his  death.  The  court 
held  that  the  Injury  arose  out  of  the  employ- 
ment,  basing  the  decision  on  Prt:1n  Cooperage 
Go.  V.  Industrial  Oommission,  286  III.  31, 120 
N.  B,  eSO,  and  quoting  from  that  case  as  fol- 
lows: 

"Where  men  are  working  together  at  the 
same  work,  disagreements  may  be  expected  to 
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arise  about  the  work,  the  manner  of  dtrfnc  it, 
as  to  tJie  nse  of  tools,  interference  with  one 
another,  and  manr  other  detaOa  wbicb  nay  be 
trfflbv  or  important.  Infirmitr  of  temper,  or 
worse,  may  be  expected,  and  occastooally  blows 
and  fighting.  When  the  disagreement  ariset 
oat  of  tbe  employer's  work  in  which  two  men 
are  engaged,  and  as  a  result  of  it  one  injures 
the  other,  it  may  be  Inferred  that  the  injary 
arofee  oat  of  the  employment" 

Of  tbe  other  casea  dted  by  respondent, 
Stuart  t.  Kansas  aty,  103  Kan.  307,  563,  171 
Pac  913,  Slarctaiatdlo  v.  Lynch  Realty  Co., 
04  Conn.  260,  108  AtL  790,  and  Colucd  t.  Edi- 
son Portland.  Cement  Company,  93  N.  J.  Law, 
332,  108  AtL  318,  are  similar  to  In  re  Loper, 
supra,  and  State  t.  District  Court,  supra. 
The  others  reeemble  Mueller  r.  EUngman, 
mipra,  and  were  decided  on  the  theory  that 
injury  resulted  from  an  altercation  concern- 
ing tbe  work.  These  cases  are  Heitz  t.  Rup- 
pert,  218  N.  T.  148,  112  N.  B.  750,  L.  R.  A. 
1917A,  344,  American  Steel  Foundries  v.  Mel- 
inite (Ind.  App.)  126  N.  E.  33,  Polar  Ice  & 
Fuel  Co.  T.  Mulray,  67  Ind.  App.  270;  119  N. 
n  149,  and  Pekin  Cooperage  Co.  r.  Industrial 
C<»nmiseion,  supra.  Another  case,  Stasmos 
V.  Industrial  Commiasion,  80  Okl.  221,  195 
Pac.  702,  although  decided  on  the  authority 
of  Leonbruno  t.  Champlaln  Silk  Mills,  supra, 
was  clearly  a  case  where  the  Injury  was 
caused  by  an  altercation  concerning  the  em- 
ployment, inasmuch  as  the  employee  waa  in- 
jured as  the  result  of  an  altercation  with  his 
foreman  over  which  of  two  lifts  he  should 
use  in  leaving  the  shaft  in  which  he  was 
working,  tbe  mine  having  been  shut  down 
suddenly  and  the  employees  ordered  to  the  sur- 
face. The  English  caseiB  of  Thorn  r.  Sinclair 
ri917]  App.  Oas.  127,  and  Dennis  v.  White 
and  Company  [1017]  App.  Caa.  479,  contain 
valuable  discussion  of  the  phrase  "arising 
out  of  the  employment "  but  the  facts  are  dis- 
sloillar,  and  they  do  not  assist  in  a  decision 
of  the  case  at  bar. 

While  the  authorities  cited  above  from 
New  York  and  Oklahoma  lay  down  tbe  rule 
contended  for  by  respondents,  we  are  not  pre- 
pared to  concede  that  they  represent  the  gen- 
eral trend  of  authority  on  the  subject.  We 
do  not  think,  therefore,  that  these  authorities 
would  justify  us  In  overruling  the  settled  law 
of  this  state  as  laid  down  in  Coronado  Beach 
Co.  V,  Pillsbnry,  supra,  and  Plshering  t. 
Pillsbury,  supra,  approved  In  the  late  case  of 
Federal  Mutual  Liability  Insurance  Com- 
pany T.  Industrial  Acddent  Commlssim,  201 
Pac.  tm  tbe  subject  of  Injuries  received 
by  an  employee  ttiroi%h  horseplay.  It  can- 
not be  hdd  that  all  Injuries  so  received  in 
the  course  <tf  tbe  employment  arise  out  of 
tbe  employmmt  It  may  be  rranarked  that 
the  recent  case  of  General  Accident,  Fire  & 
Life  Insuruice  Corporatl(m  r.  Industrial  Ao 
cidoit  Commission,  200  Pac.  418,  l8  in  har- 


mony witti  flu  role  expressed  In  Hoeller  t. 
Kllngman,  suin^,  and  tbe  similar  cases.  In 
that  case  tbe  Injured  onployee  waa  repairing 
a  tire  In  a  garage  a  short  distance  from 
where  his  ranployer  and  a  stranger  became 
engaged  in  a  quarril  over  the  purchase  of 
gas<dlne  by  the  latter.  The  employer  shot 
at  tbe  stranger,  and  the  bullet  glanced  and 
struck  the  injured  Mnployee^  who  bad  not 
participated  In  the  quarrd.  The  qnestkm 
presented  In  that  case  was  whether  the  In- 
jury arose  out  of  the  employment  iSr.  Jus- 
tice Shurtl^,  In  wriUng  tbe  opinion  of  tbe 
court,  said: 

"In  the  present  case  the  injury  is  largely,  if 
not  wholly,  traceable  to  the  acts  of  the  employ- 
er. The  controversy  in  whieh  It  was  received 
arose  out  of  an  incident  which  concerned  his 
business,  namely,  an  application  to  purchase 
gasoline.  That  it  ultimately  resulted  in  a  per- 
sonal difference  or  that  the  acddent  was  an  un- 
usual one,  not  likely  to  occur,  does  not  deprive 
it  of  its  burinesB  character  or  establish  that  It 
did  not  arise  oiit  of  the  employment.  •  •  * 
What  are  termed  tbe  'horseplay'  cases,  and  the 
rule  in  them  anDOunced,  have  no  applieatlfm 
here.  The  injury  sustained  bv  Shront  waa  not 
due  to  skylarking  or  a  froHc,  but  was  received 
in  the  course  of  a  series  of  incidents  whirti  had 
their  initiative  in  a  bnsiness  transaction  of  his 
employer  and  while  the  latter  was  actively  and 
jnatiflably  engaged  in  defending  his  business." 

In  the  case  at  bar  It  is  not  claimed  or 
sbown  Chat  tbe  scuffling  was  babltual,  that 
the  employer  had  any  knowledge  tbe 
horseplay,  or  that  it  bad  any  other  character^ 
istlc  whicb  would  make  It  a  risk  of  tbe  em- 
ployment mie  Injury  was  an  unfortunate 
accident  which  bad  no  connection  wltb  Ota 
employment  and  did  not  arise  out  of  It 
The  emidoyer  abonld  not  be  bdd  liable 

Tbe  award  la  annulled. 

Ve  concur:  WILBUR,  J.;  SLOANE.  J.; 
SHDBTLEFF,  J.;  SHAW,  J. 


SARGENT  V.  ULLSPERGEa 
(Civ.  3448.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision 1,  California.    Sept  27,  1021.) 

Brokers  <&=356(3)— Negotiatloas  before  employ- 
ment of  broker  held  to  prsdude  recovery  of 
commissions. 
Though  plaintiff  broker  suggested  to  de- 
fendant that  a  third  person  might  be  willing 
to  trade  other  proper^  for  that  listed  by  de- 
fendant with  plaintiff  for  a  sale  for  cash,  and 
also  suggested  to  such  third  person  that  de- 
fendant might  make  tbe  trade,  plaintiff  was 
not  entitled  to  a  commission  where  the  trade 
waa  actually  consummated  between  defendant 
and  such  third  person,  where  the  latter  and 
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dsfencUat  h^d  aegotUtcd  for  raeh  a  trade  be- 
tore  plaintiff  wu  employed. 

Appeal  from  Superior  Court,  Imperial 
County;  Franklin  J.  Cole,  Judge. 

Action  by  L.  P.  Sai^ent  against  Anton 
UUsperger.  Judgment  for  plaintiff,  and 
fendant  appeals.  Reversed. 

Patrick  J.  Coon^  and  J.  Reed,  both  of 
Calexloo,  for  appellant 

B.  R.  Slmoi,  of  EH  Centro,  for  respwd- 
enL 

OONRET,  p.  J.  On  July  24,  1918,  tbe  de- 
fmdant  executed  and  delivered  to  the  plain- 
tiff an  agreement  In  tbe  terms  following: 

"Ii.  P.  Sargent,  El  Centre,  Calif.:  In  eonaid- 
eretlon  of  $1.00,  receipt  whereof  is  hereby  ae- 
knoTledged.  Tou  are  authorised  to  sell  for  me 
the  following  described  property  and  if  Bcdd 
by  you  I  agree  to  pay  yoa  a  commission  of  6 
per  cent,  on  any  deal  I  may  accept  for  the 
same.  Said  commission  to  be  paid  out  of  the 
firat  money  received  on  aale.  Tou  are  hereby 
authorized  to  contract  sale  for  me  as  shown 
herein.   Price  921,600.   Terms  ¥7,400.00  down 

and  balance.   Balance  .   I  will  give  pos- 

Beeaion  when  sold  101 — .  list  for  90  days  and 
thereafter  UQtil  notified  in  writiDg  of  tbe  with- 
drawal from  tbe  market.  I  will  exchange  for 
Jeet  to  my  approvaL" 


Hwe  followed  a  description  of  defend- 
ant's property  and  tbe  signature  of  defaid- 
ant. 

Plaintiff  brought  this  action  to  recover  a 
commission  claimed  to  have  been  earned  by 
performance  of  the  foregoing  contract.  In 
that  the  plaintiff  procured  and  brought  about 
an  exchange  of  properties  between  the  de- 
fendant and  one  John  Zenos,  wherein  and 
whereby  defendant  transferred  to  Zenos  the 
property  described  in  said  agreement  and  in 
consideration  thereof  received  from  Zenos 
other  property  of  the  alleged  value  of  $21,- 
600.  The  court  made  findings  in  favor  of 
tbe  plaintiff,  except  that  the  value  of  the 
property  received  by  defendant  from  Zenos 
was  fixed  at  $12,000,  and  the  commission  al- 
lowed to  plaintiff  was  based  on  that  valua- 
tion Instead  of  tbe  valuation  stated  In  the 
complaint. 

Defendant  contends  that  the  contract,  un- 
der the  circumstances  surrounding  Its  execu- 
tion, was  limited  to  sale  only,  and  did  not 
authorize  tbe  teoker  to  make  or  effect  an 
exchange.  It  la  not  necessary  to  discuss 
tbla  question,  which  no  doubt  Is  debatable. 
Assuming  that  the  contract  did  authorize  an 
ezdkange,  and  that  defendant  agreed  to  pay 
a  oommission  on  any  exchange  procured  by 
appelant  of  defendant's  property,  neverthe- 
less we  are  of  tlie  opinion  that  the  service 
contracted  for  was  not  rendered  by  plaintiff. 

To  entitle  an  agent  to  recover  commis- 
stcms.  tbe  fact  must  be  established. that  tbe 


eflbcts  of  ttie  agait  w«e  tbe  procurlns 
cause  of  the  sale  or  .endiange,  and  that 
throui^i  bis  agency  the  parties  to  the  trans- 
acUim  of  aale  or  exchange  were  brought  in- 
to communication  with  each  other,  i^ltbough 
those  parties  themselves  negotiated  tbe 
transaction.  Brlggs  v.  Hall,  24  Cal.  A^. 
686,  141  Pac  1067;  Justy  v.  Brro,  16  Cal, 
App.  B19,  117  Pac.  875;  Zelmer  v.  Antlsell, 
75  Cah  509,  17  Pac.  642;  Brown  v.  Mason, 
155  Cat  16B,  158,  99  Pac.  867,  21  L.  R.  A.  (N. 
S.)  828;  Both  y.  Thomson,  40  Cal.  App.  208, 
215,  180  Pac.  656. 

It  was  found  by  tbe  court  that  on  tbe  6tb 
day  of  August,  1918,  tbe  plaintiff  Informed 
Zenos  that  he  bad  listed  for  sale  or  exchange 
the  said  real  property  of  tbe  defendant,  and 
suggested  and  proposed  to  Zenos  that  he 
trade  bis  property  (being  the  property  after- 
wards exchanged  with  defendant)  to  the  de- 
fendant for  the  described  real  property  of 
tbe  defradant;  that  the  plaintiff  then  and 
there  Informed  Zenos  that  defendant  was 
the  owner  of  the  described  real  property  and 
stated  that  he  believed  that  the  defendant 
would  tvade  his  said  proE>erty  for  the  rea' 
property  of  Zenos;  "that  thereafter,  and 
a  few  days  foUovring,  tbe  said  plaintiff  in- 
formed tbe  said  Anton  UUsperger,  tbe  de- 
fendant, that  he  had  proposed  to  the  said 
John  Zenos  that  the  defoidant  Anton  UUs- 
perger would  trade  the  real  property  here- 
inafter described  to  the  said  John  Zenos 
for  the  real  property  owned  by  the  said 
John  Zenos;"  that  thereafter  the  defendant 
and  Zenos  proceeded  to  deal  together  and 
consummated  an  exchange  of  their  said  prt^ 
ertles.  These  findings  give  a  chronological 
order  of  events,  but  they  do  not  declare  that 
tbe  two  principals  In  the  trade  were  Intro- 
duced or  broui^t  together,  or  that  the  trans- 
action between  them  was  Initiated  by  reason 
of  anything  said  done  by  appellant.  It 
appears  by  the  uncontradicted  testimony  of 
defendant  and  his  son,  John  Ullspwger,  and 
of  John  Zenos,  that  during  several  months 
before  defendant  listed  his  property  with  the 
plaintiff,  the  defendant  and  Sotm  Zenos,  In 
numerous  Interviews,  had  been  discussing  an 
exchange  of  those  propertlesL  Zenos  was 
seeking  to  acquire  defendant's  property  by 
exchange,  but  UUqierger  was  trying  to  make 
a  sale.  It  was  not  by  reason  of  the  idaln- 
tiff's  efforts  that  they  oontlnned  their  nego- 
tiations and  made  the  exchange. 

The  answer  of  the  defendant  squarely 
raised  tbe  issue  by  allying  that  tbe  plaintiff 
had  nothing  whatever  to  do  with  the  bring- 
ing about  or  the  consummation  of  said  ex- 
change of  properties,  and  that  said  exchange 
was  entlr^  arrived  at  and  completed  by 
said  Zenoe  and  defendant  only.  The  find- 
ings do  not  cover  this  issue  except  In  the 
manner  hereinabove  stated.  Perhaps  they 
are  sufficient  under  the  rule  that  findings  are 
to  be  construed  favorably,  In  support  of  a 
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Judgment,  But  if  so,  these  flndtngs  ar*  not 
suatalned  by  the  erldence. 
Hie  Judgment  is  rerersed. 

We  concur :  SHAW,  J. ;  JAMBS,  J, 


CAINE  et  a),  v.  POLKINGHORN.  (Chr.  3510.) 

(District  Court  of  Appeal,  Second  District, 
Dirlsion  1,  California.     Sept  27,  1921.) 

t.  Appaal  and  error  «s>l07l  (4)— Clerloaj  er- 
ror  in  flndlngt  disregarded  en  appeal. 

Id  broker's  action  for  commission,  a  find- 
ing that  "defendants"  procured  purchaser  will 
be  considered  a  clerical  error  on  appeal,  where 
showB  to  be  socb  by  other  statements  in  tbe 
findings,  and  where  there  is  no  doubt  under 
the  evidence  bet  that  the  broken  procured  the 
porehaier. 

2.  Appeal  and  error  ^=3204(3)— Plaintiffs 
ooalil  not  oemptaln  of  parol  evldeeoe  not  ob- 
jected to. 

Brokers  seeking  to  hold  administratrix  per- 
sonally liable  on  contract,  signed  individually, 
on  court's  refusal  to  approve  sale  by  admin- 
istratrix to  purchaser  procored  by  brokers, 
could  not  complain  of  parol  testimony  that 
adminiatratriz  signed  contract  in  her  repre- 
eentative  capacity,  where  sodi  evidence  vae 
received  without  question  and  was  given  In 
contradiction  of  testimoi^  given  by  brokers 
tiiemselves. 

3.  Exeestors  and  admlalstrators  ^>97— Ad. 
nlnlstrmtrix  who  signed  brokenia  eantraot 
iBdlvldnaily  did  not  waive  statute  rellevlnp 
her  from  personal  liability  en  ooart's  re- 
fasal  to  oenllrm  sale. 

Where  administratrix  signed  brokerage 
contract  for  sale  of  intestate's  land,  .individ- 
ually and  not  as  administratrix,  bat  signed 
receipt  on  purchaser's  deposit  in  her  capacity 
as  administratrix,  she  was  not  personally  lia- 
ble to  brokers  for  commission  on  court's  re- 
fusal to  approve  sale,  not  having  waived  pro- 
tection of  Code  Civ.  Proa  |  1659. 

Anteal  from  Superior  Court;  Los  Augeles 
Oounty;  J.  P.  Wood,  Judge. 

Action  by  C.  L.  Calne  and  B.  F.  Loeecher, 
doing  business  under  the  firm  name  and  style 
of  Caine  &  Loescher,  against  Mrs.  W.  A. 
Polklnghorn,  also  known  as  Alice  EL  Polking- 
hom.  Jud^«it  for  defendant,  and  plain- 
tiffs appeal.  Affirmed. 

N.  Undsay  South,  of  Fresno,  and  Suigti  H. 
Bole,  of  Lob  Angelea,  for  appellants. 

L.  &f.  Chapman  and  Ward  Chapman,  boQi 
of  Loa  Angles,  f <w  re^poodrat 

COKREY,  P.  7.  This  la  an  acUon  to  reoor- 
er  upon  an  alleged  contract  to  pay  a  commis- 
sion to  tbe  plaintiffs  as  agents  for  the  sale  of 
real  proper^.  The  defendant,  against  wbmn 


penwrnally  the  plalnttffis  seek  to  obtain  Judg- 
ment, was  administratrix  of  the  estate  of  W. 
A.  Polkinghom,  deceased,  to  whlcb  estate  the 
land  belonged.  Tinder  date  August  T,  1919, 
the  defoidant  signed  an  agreement  auth(»lE- 
Ing  the  plaintiffs  to  sell  the  land  for  the  sum 
of  $20,000,  or  any  lees  amount  thereafter  au- 
thorized by  her,  oo  terms  therein  stated,  and 
agreed  that  If  the  plaintiffs  should  sell  such 
property,  or  be  instrumental  In  selling  the 
same,  fihe  would  pay  them  6  per  ceit.  com- 
mission on  the  selling  pric&  Defendant  sign- 
ed the  contract  individually,  without  any  In- 
dication of  her  represaitatiTe  capacity.  The 
contract  contained  no  reference  to  tbe  fact 
that  the  land  was  property  of  the  estate. 
Nevertheless,  the  court  found  that  at  the  time 
of  signing  said  contract  the  plaintiffs  were 
informed  by  Pendant  that  the  property  be- 
longed to  the  estate  <rf  W.  A.  Polkingfa»n. 
deceased,  and  knew  that  she  \ras  administra- 
trix thereof;  that  prior  to  the  execution  of 
tbe  agreement  of  date  October  29,  1919,  next 
hereafter  mentioned,  and  before  the  plaintiffs 
bad  secured  and  presented  a  purchaser  of  the 
property,  the  plaintiCb  were  informed  by  the 
defendant  that  the  sale  thereof  must  be  con- 
firmed  by  the  court,  and  that  she  was  ofl^ 
ing  the  property  for  sale  as  administratrix  of 
said  estate.  This  finding  Is  supported  by  the 
testimony  of  the  defraidant,  introduced  with- 
out objection.  In  fact,  the  first  oral  evidence 
on  these  matters  was  that  of  Mr.  Caine,  and 
was  presented  on  behalf  of  the  plaintiffs. 
Mr.  Caine  testified  that  on  August  T  Mrs. 
Polklnghorn  stated  that  the  land  was  her 
property  and  did  not  mention  an  estate. 
Mrs.  Polklnghorn,  on  the  contrary,  testified 
that  she  told  them  that  she  was  administra- 
trix, and  was  selling  the  property  in  order  to 
close  the  estate. 

On  Octt^OT  29,  1919,  plalntlffB  received 
from  one  Otto  Loescher  tbe  sum  of  $1,000  as 
deposit  and  [partial  payment  cm  sale  to  him 
of  said  land  for  the  full  purtdiase  price  of 
$19,000,  remainder  to  be  paid  upon  executloo 
of  deed,  together  with  abstract  or  certificate 
of  title  "showing  title  In  said  property  to  be 
in  the  said  owner."  The  owner  was  not  nam- 
ed in  this  receipt,  but  the  defoidant  signed 
an  acceptance  thereof,  wherein  she  further 
stated  that  she  agreed  to  pay  the  plaintilEi 
$1,000  "as  their  commlsslCHi  for  negotlatiiiv 
said  sale,  to  be  paid  from  tbe  first  mon^  re- 
ceived on  the  purchase  prioe^"  Her  slgnatnra 
to  thia  aocqptance  was  "AUce  IL  Poiklnghorn, 
Adm.** 

At  that  time  the  defendant  tM  the  plelD- 
tiffs  that  It  was  necessary  for  her  to  ^  ea 
order  from  the  court  and  that  she  would  go 
right  ahead  with  it  Befme  anything  tat- 
ther  was  don^  tbe  admbilstratrix  recrtred 
from  another  party  a  bid  of  $20,000  for  ttila 
property,  which  she  accepted  and  reiNnted  to 
the  court  for  nmflrmation.  When  the  mat- 
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ter  cam*  before  tbe  court,  Otto  Loesdm  ap- 
peared and  made  an  offer  to  the  court  In  tbe 
snm  of  $22,000^  wblcb  1^  order  ot  th»  conrt 
was  accepted,  and  tbe  land  officially  atM  to 
him  f6r  that  sum.  In  the  proceedingi  beftn« 
the  court  no  order  was  made  for  tt»  aUow^ 
ance  or  payment  of  any  acoicy  commlBskoL 
[1,  t]  Tbe  findings  In  Ola  actlim  state  flut 
the  "defendante^  procured  Otto  Loeacher  to 
made  said  agreement  cS  October  29th.  Otber 
statmenta  In  the  findings  indicate  that  this 
was  a  clerical  oror  and  that  ttm  court  in- 
tended to  find  that  tbiB  was  done  by  the 
plaintlflai  Under  the  ertdenee  thwe  Is  on 
doubt  that  tbe  plaiDtlfls  did  iwocvre  Loescb- 
er  to  make  Qiat  agreemmt.  Aasnmlng  this 
to  be  tbe  fact,  we  have  to  consider  whethw 
or  not  the  Jndgment  ihould  be  affirmed.  Sec- 
tion 1559,  Code  of  CStII  Procedure,  as  dien  In 
ftwce,  read  as  ffdlows: 

"Any  eiecator  or  administrator  may  enter 
into  a  contract  with  any  bona  fide  real  eatate 
spent  to  secore  a  purchaser  for  any  real  prop- 
erty beloDghiff  to  an  estate,  which  contract 
shall  provide  for  payment  to  sneh  agent  out  of 
the  proceeds  of  sale  to  any  purchaser  secured 
by  him  of  a  commisaion,  the  amount  of  which 
must  be  fixed  and  allowed  by  tbe  court  upon 
confirmation  of  the  sale.  If  a  sale  to  a  pur- 
chaser obtained  by  such  agent  la  retarned  to 
the  cotirt  for  confirmation  and  said  sale  be  con- 
firmed to  Buch  purchaser,  such  contract  shall 
be  binding  and  valid  as  against  the  estate  for 
the  amount  so  fixed  and  allowed  by  the  conrt. 
By  the  execution  of  any  such  contract  no  per- 
sonal liability  shall  attach  to  the  executor  or 
adminiatrator,  and  no  liability  of  any  kind 
ahall  be  incurred  by  the  estate  unless  an  ac- 
tual sale  is  made  and  confirmed.** 

In  Ttew  of  these  provisions  of  the  Oode, 
it  la  clear  that  tbe  defendant  did  not  become 
personally  liable  to  pay  commissions  to  tbe 
plaintifCs,  unless  the  words  of  the  contract, 
together  with  the  attendant  dreumatances, 
established  beyond  successful  d«iial  that  the 
administratrix  Intended  to  waive  the  boiefit 
of  the  protection  thus  afforded  to  her  by  the 
statute,  and  intended  to  and  did  contract  to 
become  personally  liable  to  the  plaintiffs  for 
commissions  on  the  sale  If  made  through 
their  Instrumentality.  It  is  contended  by  ap- 
pellants that  she  did  make  such  an  agree- 
ment and  that  the  def«idant  should  not  have 
been  permitted  to  show  by  parol  evidence 
contrary  to  the  terms  of  the  contract  as  writ- 
ten that  peisonal  responsibility  of  Qie  de- 
fendant was  not  intended.  But,  as  we  have 
seen,  tbat  erldence  was  received  without  ob- 
jection, and  was  glv«n  In  contradiction  of  tes. 
tlmony  given  by  the  plaintiffs.  Therefore  ap- 
pellants cannot  now  be  heard  to  say  that  the 
court  erred  in  receiving  sndti  evidence.  In 
addition  to  the  testimony  of  the  defendant, 
we  have  the  further  fact  that  in  the  agree- 
ment  of  October  29tb,  when  the  deposit  was 
made  by  Otto  Loescher,  the  plaintiffs  took 
the  signature  of  the  defendant  with  words  of 


addition  showing  that  she  was  administra- 
trix. This  agreemoit  differed  from  the 
wvtttien  agroenwnt  of  August  7th  In  Uuea 
parttddara— Tla.,  in  rtianylng  the  proposed 
sale  prlce^  In  the  form  of  idgnatore  ttf  Uie  de- 
fendant, and  In  the  meastnre  of  compensation 
to  be  recelTed  by  the  plaintlSaL 

[I]  Under  the  ftcts  thna  proved,  the  de- 
fendant Is  oitltled  to  idabn  Uie  benefit  of  the 
pxDvlalons  of  the  OodSb  hoelnbeftHre  quoted, 
to  the  effect  that  no  personal  UablUty  shaU 
attadi  to  an  administrator  npon  a  contract 
mtesnA  Into  by  tba  adsdnUrtrator,  to  pay  an 
s  eanmlni<m  for  saGorlng  a  purdiaser 
for  property  belonging  to  the  estate. 

In  Hay  t.  McDonald,  8S  GaL  App.  CT2,  IBS 
Fac  1000,  tills  cotirt  reviewed  the  aottoritieB 
bearing  upoo  the  subject  of  liability  upon  a 
contract  made  by  an  agent  In  his  own  name, 
and  hiM  tbMt  tm  the  purpose' of  estaUlshtng 
the  UabUity  of  the  principal  where  an  agent 
contracts  in  tenns  not  fully  expressing  his 
representatlVB  capacity,  panA  evidence  Is  ad- 
missible to  show  that  it  was  UDderstood  by 
the  parties  that  another  person  was  intended 
to  be  bound.  BuD  It  tras  forttm  stated 
that— 

"While  parol  evidence  in  swdi  a  ease  as 
this  is  oompatent.  It  Is  not  competent  for  Ott 
purpose  of  exonerating  tbe  signer  from  per- 
sonal liability,  but  Is  oompetut  for  the  pur- 
pose of  extending  the  liability  to  other  parties 
for  whom  the  signer  may  have  intended  to 
contract  and  for  whom  he  had  authority  to 
contract." 

A  rehearing  in  that  case  was  denied  by  the 
Supreme  Court.  It  must  be  admitted,  how- 
ever, that  that  decision,  as  quoted,  must  be 
limited  In  Its  ai^licatlon,  or  ^e  it  will  not 
be  conslBtent  with  some  prior  expressions  of 
opinion  by  the  Supreme  Court.  We  have  In 
mind  the  case  of  Bean  v.  Pioneer  Mining  Oo. 
et  aL.  66  Cal.  451,  6  Pac.  86.  66  Am.  Hep.  106, 
wherein  the  action  was  upon  a  promissory 
note  signed  "Pioneer  Mining  CkMupany,  John 
E,  Mason,  Sup't,"  and  It  was  sought  to 
charge  the  defendant  Mason  personally.  The 
court  b^d  that  where  the  contract  bears  on 
its  face  no  suggestion  of  agency,  parol  evi- 
dence Is  not  competent  for  the  purpose  of 
exonerating  the  signer  from  personal  liabili- 
ty If  the  other  party  to  the  Instrument  choos- 
es to  hold  him  personally  liable,  "unless  there 
was  evidence  that  the  signer  was  duly  au- 
thorized to  contract  for  the  corporation,  and 
that  credit  was  actually  given  to  tbe  corpo- 
ration alone."  The  court  further  said: 

"Even  If  it  could  be  said  that  tiiere  were  no 
indications  suggestive  of  agency  on  the  face  of 
the  note  herein  aued,  evidence  was  admissible 
tending  to  prove  that  the  consideration  for 
the  note  was  received  by  tbe  Pioneer  Com- 
pany, and  the  credit  extended  to  the  com- 
pany alone.  Tbe  absence  of  proof  of  the 
other  circumstance— his  acttul  power  to  act 
for  tbe  corporatioB— would  not  render  Mason 
personally  liable,  under  tbe  decisions  In  tMs 
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state.  If  It  was  known  to  the  payee  that  the 
note  was  given  by  Mason  as  superintendent 
of  the  company,  and  in  reoc^tnltion  of  an  in- 
debtedness of  the  company,  Mason  ia  not  bound 
on  the  note,  even 'if  he  had  no  power  to  exe- 
fnite  the  instrument-for  the  company.  Bl&n ch- 
ard T.  Kaull,  44  CaL  440;  leader  v.  Castro, 
4S  Cal.  487;  HaU  t.  Crandall.  29  GaL  S68." 

In  the  present  action  It  must  be  conceded 
that  the  def  aidant  had  authority  to  sell  the 
land,  subject  only  to  the  approval  of  the 
court;  likewise,  under  the  section  of  the 
Code  hereinabove  quoted,  she  had  authority 
to  employ  an  agent  and  to  agree  to  pay  a 
commission,  the  amount  of  which,  however, 
most  be  fixed  and  allowed  by  the  court 
Since  the  Code  section  further  exempted  the 
executrix  tnnn  persmal  liability  on  such  con- 
tract, that  provision  of  the  Code  must  be 
read  into  the  contract  in  connection  with  the 
evidence  that  the  pialnttffs  knew  that  they 
were  dealing  with  an  administratrix.  Since 
it  does  not  appear  from  the  evidence,  or  the 
findings  of  the  court,  that  the  conduct  of  the 
defendant  in  ctmtracting  with  the  tfalntHfB 
was  other  than  the  ordinary  conduct  of  an 
administrator  in  dealing  with  the  property  of 
an  eetate^  oar  condustoi  Is  that  perwnal  lia- 
bility of  defendant  turn  not  bew  estab- 
Uataed. 

Tb»  Judgment  la  afflrmed. 

Wa  coDcnr:  SHAW,  J.;  JAMBS,  J. 


BUELL  V.  BUELU  (Civ.  3970.) 

(DIstrlet  Court  of  Appeal,  Xirtt  District,  Divi- 
sion 2,  California.  Sept  28,  1821.) 

1.  Qnlttlai  title  «a>44(4)— FliAnot  ftr  plala. 
tiff  held  OMMpportad. 

Bvidenoe  In  suit  to  quiet  title  to  real  es- 
tate etandhig  In  the  name  of  defendant's  in- 
testate AeU  not  to  support  findings  that  de- 
ceased had  no  interest  in  the  property,  that 
plaintiff  and  deceased  had  agreed  that  the  eq- 
uity in  other  property,  standing  in  plaintiff's 
name  and  traded  for  the  property  in  suit, 
should  be  the  property  of  plaintiff  alone,  and 
that  deceased  had  put  no  more  than  $300  of 
his  money  into  the  property  bo  traded. 

2.  Appeal  aad  error  «=»I73(2)— Cl^n  of  fnutd 
set  pleaded  and  asserted  for  flrat  tine  on 

appeal,  not  available. 
A  claim  of  fraud,  not  pleaded  and  aaeerteil 
for  the  first  time  in  respondent's  brief,  is  not 
open  to  consideration. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; D.  A.  Gaabln,  Judge. 

Action  by  E.  E.  Bnell  against  B.  L,  Buell, 
as  administratrix  E.  S.  Bnell,  deceased, 
and  individually.  Judgment  for  plaintlH  and 
defendant  appeals.  Reversed. 


Everts,  Swing  ft  wnd  and  J.  B.  Vltdi,  all 

of  Fresno,  for  appellant 

L  N.  Barber  and  W.  N.  GlUlam,  botb  of 
Fresno,  for  respondent 

NOUBSE,  J.  maintiff  commenced  thia  ac- 
tion to  quiet  title  to  an  undivided  one-third 
interest  in  a  certain  piece  of  real  property 
and  improvements  situated  in  the  dty  ot 
Reedley,  tiie  title  standing  In  the  name  of  E. 
S.  Buell,  the  deceased  husband  of  defendant 
The  theory  of  the  complaint  was  that  the 
property  was  purchased  by  the  transfer  to 
the  vendors  of  plaintiff's  equity  In  a  con- 
tract for  the  purchase  of  a  certain  piece  of 
property  located  In  Columbia  Colony  No.  2, 
which  contract  stood  in  the  name  of  plaintiff, 
and  was  assigned  to  the  vendors  of  the 
erty  In  suit  at  the  request  of  the  deceased. 
The  value  of  the  {dalntUTs  equl^  In  the  con- 
tract was  92,800,  and  the  value  of  the  prop- 
erty In  suit  was  about  $4,000.  The  defend- 
ant, who  was  sued  both  as  administratrix  of 
her  husband's  estate  and  as  an  individual,  al- 
leged in  her  answer  that  the  contract  for  the 
Columbia  Colony  property  was  acquired  by 
the  transfer  of  prop^ty  belonging  to  her  de- 
ceased husband,  which  was  taken  In  the  name 
ot  plaintiff  at  the  request  of  deceased  solely 
for  the  purpose  of  protecting  and  securing 
plaintiff  for  the  repayment  to  her  of  a  loan  oC 
$1,2B0,  money  borrowed  by  the  deceased. 
Tfate  Indebtedness  was  evidenced  by  a  prom 
IS8017  note  In  the  sum  of  $1,250,  executed 
by  defendant  and  ber  deceased  husband,  and 
dated  February  26,  191T.  Prior  to  the  filing 
of  the  amended  complaint  np<xi  which  the 
suit  Is  based  plaintiff  presented  her  claim, 
based  upon  this  note,  to  the  defendant  as  ad- 
ministratrix of  said  estate,  and  the  same  was 
duly  approved.  The  trial  court  found  dut 
on  December  20,  1818,  the  plaintiff,  as  pur- 
chaser, altered  Into  a  contract  for  the  pur- 
chase of  the  Columbia  Colony  pr^ertar, 
agredns  to  pay  the  mm  at  98,008  tbu^or; 
that  In  pursuance  of  said  contract  the  sum  of 
$2,800  was  paid  to  the  vendors  thweof  by 
plaintiff;  that  neither  the  deceased  nor  his 
estate  had  any  right,  title,  or  interest  thve- 
In  or  thereto;  that  on  tha  27tb  day  Fdh 
ruary,  1810,  the  deceased  at  ttie  requset  of 
plaintiff  negotiated  the  traniliBr  ct  Iw  eqtul- 
ty  in  said  contract  for  an  undivided  one- 
third  Intnest  In  tbtt  Reedley  iwoporty,  and 
against  the  will  (tf  def aidant  and  witboat 
her  knowledge  obtained  from  the  vendors 
thereto  title  to  said  property  1b  the  name  ot 
said  deceased ;  that  the  deceased  paid  tQ  Qie 
vmdoKs  thereat  the  aom  of  92,800^  received 
by  than  as  first  payment  under  the  said  om- 
tract  of  purchase,  but  that  the  same  was  eo 
paid  for  the  use  and  bsn^t  ot  Uie  plaintiff, 
and  under  and  In  pursoance  at  an  asreaneut 
between  plaintiff  and  deceaeed  that  the  prop- 
erty 80  pnrcbaaed  should  be  her  property,  and 
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tliat  tha  said  gum  was  »  paid  tat  ttie  par- 
pofie  of  effectlBC  a  settlement  between  plain- 
tiff and  daceawfl.  TtB  court  also  found  that 
the  x»opert7  bo  conveyed  by  deceased  to  the 
vendors  of  the  Colnmbia  Ck)lony  property  was 
obtained  bf  him  through  a  seiies  of  exchanf- 
es  tor  which  the  original  fXHUdderatlon  waa 
prpperty  acquired  from  plaintiff  and  the  snm 
of  9800  of  the  funds  of  said  deceased.  Jndg- 
ment  was  entered  upon  the  findings,  decree- 
ing that  idalntlff  was  tiie  owner  of  the  pnt^- 
erty  in  suit,  that  the  defendant  was  barred 
from  asserting  or  Plnlmtng  any  ttUe  or  In- 
terest therein,  that  a  deed  thereto  be  erecnt- 
ed,  conveying  the  property  to  i^lntlfl,  and 
that  the  defendant  be  required  to  aocount  to 
plaintiff  for  the  rente  and  profits  received 
fxom  said  property  from  the  date  of  the 
transfer  to  the  date  of  said  deed.  Defendant 
appealed  from  thQ  Judgmait,  basing  her  at- 
tack upon  the  ground  that  the  findings  of  fact 
are  not  suramrted  by  the  evidence. 

The  portions  of  the  flndiogs  which  are 
made  the  basis  of  appellant's  attack  are  that 
the  estate  of  deceased  has  no  right,  title,  or 
interest  In  the  property  in  suit;  that  the 
contract  for  the  purchase  of  the  Columbia 
Colony  property  was  taken  In  the  name  of 
plaintiff  in  pursuance  of  an  agreement  be- 
tween plaintiff  and  the  deceased  tliat  the 
property  purchased  should  be  her  property, 
and  that  the  property  conveyed  to  the  ven- 
dors thereof,  by  deceased  as  consideration 
for  the  equity  which  plaintiff  received  from 
that  contract  was  obtained  by  deceased 
through  a  series  of  exchanges  into  wlilch  de- 
ceased put  $300  of  bis  own  funds. 

Counsel  for  req^ndait  has  made  no  effort 
to  sustain  the  findings  by  citation  of  evidence 
supporting  them,  and  as  the  aMteai  has  been 
taken  under  section  853a,  Code  of  Civil  Pro- 
cedure, a  complete  examination  of  the  type- 
writt^  transcript  lias,  been  made  necessary. 
BYom  this  examination  it  appears  that  each 
one  of  the  findings  under  attack  Is  nnsap- 
ported  by  the  evidence. 

The  story  of  the  case  as  disclosed  by  the 
evidence,  which  Is  not  conflicting,  is  that  in 
the  year  1908  respondent  acquired  a  piece  of 
property  In  the  county  of  SYesno  with  an 
original  Investment  of  $900.  This  was  ex- 
changed for  otber  property  throngfa  the  ef- 
forts of  deceased,  and  through  a  series  of 
exchanges  respoodoit  acquired  what  Is 
known  as  the  Jensen  property  and  the  prop- 
erty referred  to  as  her  home  site.  Through 
the  exchange  of  the  Jensen  property  respond- 
ent acquired  the  piece  of  property  designated 
as  the  Le  Orand  property.  About  this  time 
an  agreement  was  drawn  between  respondent 
and  deceased  wheaibj  he  was  given  an  Inter- 
est In  the  Le  Grand  property  or  In  the  stock 
and  ftnntng  Implements  theretm,  but  this 
agreement  was  canceled,  and  respondent  en- 
tered Into  a  contract  disposing  ttf  the  lie 
Urand  property  and  taUng  In  exchange 
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therefor  a  pleee  of  propfirty  in  ICarlcopa  and 
$6,000  on  the  contract  of  purchase,  while 
the  son  obtained  an  Interest  In  a  rooming 
hotise  In  Fresn<^  some  40  acres  of  land  In 
Texas*  a  lot  In  Seattle,  and  two  lots  In  what 
la  dedgnated  the  Boblnson  tract  Besptmd- 
ent  testtfled  that  at  Hub  time  of  this  exchange 
she  knew  that  deceased  had  acquired  the 
rooming  bouse  and  the  Texas  property,  but 
that  ahe  did  not  know  about  the  lots  In  Seat- 
tle or  in  the  Boblnson  tract  Though  the  con- 
tract drawn  by  respondent  and  deceased 
recogiilzed  an  Interest  of  deceased  In  the  Le 
Orand  property  of  tlie  value  of  $4,000,  the 
value  of  wluit  was  then  conveyed  to  him  has 
not  been  shown.  Bespoadent  testified  that 
the  lot  tn  Seattle  was  worth  about  $60;  and  It 
appears  fnmi  the  abstract  Included  In  the 
transcript  that  the  Robinson  deal  was  mere- 
ly a  contract  of  sale,  with  an  eqoi^  of  about 
$160.  The  burden  <tf  respondent's  argument 
is  that  the  deceased,  being  the  son  of  ree^nd- 
ent  and  her  confidential  agent  iiad  thus  ob- 
tained an  unfair  advantage  over  her,  and 
that  the  Le  Grand  transaction  was  a  fraud 
uptm  her,  and  from  this  it  is  argued  that  all 
the  subsequokt  transactions  were  tainted 
with  fraud,  and  tliat  all  property  thereafter 
acquired  by  the  son  was  acquired  and  held 
by  him  In  trust  for  his  mother,  mils  Is 
merely  mentioned  in  passing,  and  wUl  be  the 
subject  of  further  discussion. 

Returning  to  the  story  of  the  case,  it  ap- 
pears that  after  this  exchange  was  made  (on 
February  16,  1916),  the  son  continued  to  act 
for  his  mother  In  other  exchanges  through 
whldi  she  acquired  a  lai^  amount  of  prop- 
erty; that  at  ttie  same  time  he  was  making 
exchanges  on  his  own  behalf,  some  of  which 
grew  out  of  the  property  which  he  acquired 
in  the  Le  Grand  deal.  These  transacUona 
were  carried  on  until  the  death  of  the  son 
on  March  10.  1919.  On  March  21,  1018,  re- 
spondeat conveyed  to  deceased  a  piece  of 
property  designated  as  Long  Bros.  addltlcKi. 
She  testified  tliat  this  deed  was  made  at  the 
request  of  deceased  solely  for  the  purpose  of 
enabling  him  to  make  an  easy  transfer,  and 
with  the  understanding  that  he  would  deed 
to  her  the  pr<^)erty  procured  In  exchange 
therefor.  Other  testimony  was  given  that  it  - 
was  in  the  nature  of  a  settlement  of  a  long- 
standing dU^ute  which  the  son  had  with 
his  mother  as  to  their  respective  Interests. 
However,  the  son  taking  tills  property  and 
other  property  which  he  bad  acquired  from 
tiie  Le  Grand  e^ianges,  and  an  automobile 
whidL  he  owned  in  his  own  right,  made  vari- 
ous ezdiangeB  until  he  acquired  In  his  own 
name  all  the  property  which  was  transferred 
to  the  Toidors  of  the  Columbia  OoUmy  prop- 
erty A>r  their  equity  In  the  contract  of  pur- 
chase thereof.  This  contract,  as  has  been* 
said,  was  taken  In  tlie  name  ct  reqpondent; 
but  that  her  son  had  some  Interest  thearqln 
cannot  be  doiied,  and,  In  fact,  this  was  ex.- 


Digitized  by 


940 


201  PAOinO  BEPO&TBR 


(CaL 


preSBly  admitted  by  ttie  moUier  (m  nnmeroiu 
occasions,  both  betore  and  after  bis  deatb,  as 
well  as  when  a  witness  upon  the  stand.  Be- 
fore ttda  action  was  oommenoed  sbe  ft» 
quHQtly  stated  that  the  Columbia  Colony 
property,  which  wks  In  her  name,  was  owned 
by  her  son,  bnt  tha:t  she  held  the  tU3e  tm  the 
purpose  oC  securing  paymoit  ot  ber  promto- 
aory  nota  In  this  connection  respoodent  tes- 
ttfled  as  follows: 

"Well,  the  only  thlnK  I  ever  did  say  was 
that  if  the  property  [at  Beedl^,  the  property 
in  suit],  was  In  my  name,  that  I  wonld  take 
out  what  was  eominE  to  mt  for  Interest  and 
principal  and  settle  the  boy's  affair  all  np, 
and  then  I  would  diTide  the  rent  of  the  money 
between  the  two  children.  I  thought  the  lit- 
tle boy,  as  it  was  bis  father's  estate,  that  he 
was  getting  from  mo,  that  he  ought  to  have  his 
■hare  as  well  as  the  little  girl." 

And  again: 

"Q.  Yon  stated  yon  wanted  to  see  the  two 
dindren  of  your  son  get  equal  shares  in  his 
estate,  did  you  not?  A.  Yes,  sir.  Q.  And 
yon  recognised  that  ho  had  an  estate  at  that 
time?  A.  The  estate— it  was  mine,  but  when 
he  took  this  land  orer  I  told  him  if  h«  never 
returned  it  that  that  wonld  be  all  he  would 
get  of  my  estate,  and  I  didn't  iatend  to  take 
any  of  It  to  myself;  I  intended  to  divide  it 
equally,  what  was  over  after  paying  bis  debts, 
to  divide  it  equally  between  the  two  children. 
Q.  Yon  didn't  think  or  want  to  take  any  of 
tiiis  property  as  yonr  own?  A.  Nothing  only 
what  he  owed  me." 

Aod  further: 

"Q.  Didn't  cars  about  any  of  it  for  yourself 
at  all?  A.  No,  air;  I  had  told  him  it  ahould 
go  to  bis  children  and  nothing  else,  he  should 
get  no  more  from  the  estate." 

In  explanation  of  this  testimony  It  should 
be  added  that  the  deceased  had  a  son  by  a 
former  marriage  and  a  daughter  by  bis  sec- 
ond wife,  who  Is  the  apE>ellant  In  this  case. 
After  8eparati<Hi  from  his  first  wife  the  son 
was  adopted  outside  of  the  family,  and  imme- 
diately after  tbe  death  of  deceased  respond- 
ent made  inquiries  as  to  the  ri^t  of  that 
child  to  participate  In  the  estate  of  her  son. 
and  when  advised  that  by  reason  of  the 
adoption  he  could  not  participate,  she  then, 
for  the  first  time,  asserted  that  the  property 
here  In  suit  was  in  fact  her  property,  and 
Insisted  upon  the  right  to  sell  it,  take  from 
tbe  proceeds  thereof  the  amount  of  her  claim 
of  $1,250,  and  divide  the  remainder  thereof 
equally  between  the  two  grandchildren.  On 
numerous  occasions  before  this  suit  was  filed 
she  admitted  that  her  Interest  in  the  prop- 
erty was  to  the  extent  of  b&r  loan  only,  and 
that  she  deal  red  the  remainder  to  be  equally 
divided  between  these  grand<diUdren,  and  It 
appears  from  the  entire  record  that  this  de- 
sire was  the  real  canse  of  this  litigation. 

.{11  S^om  a  full  examination  of  the  oitlre 


record  it  appears  Oat  there  Is  a»  sfldeDoe  to 
soKKHt  tbe  findiiv  tliat  tbm  deoaased  had  bo 
interest  in  the  property;  that  ttiere  was  any 
agnemoLt  brtwem  deceased  and  re^mideBt 
that  the  equity  In  the  Columbia  Colony  prop- 
CTty  should  be  the  property  of  respondent 
alofi^  or  that  deceased  did  not  pnt  nmre  than 
9M>0  of  his  funds  Into  the  ■pmsatj  tiaa  tak- 
en In  tbe  name  <tf  his  motiier. 

[2]  As  to  the  dalm  of  fraud  or  breach  of 
trust,  which  reepondoit  asserts  in  her  brief 
for  the  first  time,  it  Is  soffldent  to  aar  that 
neither  were  pleaded  nor  proved.  The  claim 
Is  based  upon  the  transactions  which  grew 
out  of  the  exchange  of  tho  Le  Grand  prop- 
erty on  February  16, 1916,  foil  knowledge  of 
which  respondent  testified  sbe  received  with- 
in a  numOi  thraeaftw.  If,  therefwe^  fraud 
had  been  pleaded,  it  Is  reasonable  to  aasnme 
that  the  ai^Uant  wonld  have  intorpoeed  the 
plea  of  tbe  statute  of  limitations.  Howenrez', 
not  having  pleaded  it.  It  Is  not  opeu  to  dm- 
slderatl<m  at  this  time. 

Judgmfisit  reversed. 

We  concur:  LtANGDON,  P.  J.;  STDBT& 
VANT.  J. 


STEFANICH  V.  PAYNE,  Presidential  Agoat. 

(Chr.  3851;  S.  F.  10025.) 

<Distri£t  Court  of  Appeal,  nrst  DUtziet,  Divi- 
sion 1,  Oahfomia.  fiept.  14,  1821.  Opinion 
of  Supreme  Court  in  Bank  Denying  Hearing 

Nov.  10,  1921.) 

1.  Railroads  «=9308— Violatloa  of  erdtaasoa  re- 
qslrini  flagnas  aegllBnos. 

Bailroad  was  guilty  ot  negligenee  vrtiere  it 
violated  a  dty  ordinanes  requiring  fiagmaa  at 
crossing,  and  harden  was  on  it  to  explain  ab- 
sence of  flagman  at  time  of  accident. 

2.  Railroad  «=9335(5)  —  Costribstonr  asflll- 
Sonos  prexlaiately  oaislsB  Ivjsiy  bars  raasv- 

One  injured  at  a  railroad  crossing  cannot 
recover  though  the  railroad  was  negligent,  if  his 
own  contributory  negligence  was  the  proximate 
cause  of  the  accident 

3.  Railroads  «»329-^Bto  truck  driver,  knew- 
lag  danger,  must  use  reasonable  oare. 

An  auto  truck  driver,  knowing  that  cara 
are  being  shunted  over  a  net  of  tracks  crossing 
the  street,  is  bound  to  use  reasonable  care  in 
crossing,  and  is  not  absolved  from  su4A  care  by 
the  railroad's  negligence  in  not  having  its  flag- 
man in  place,  as  required  by  ordinance,  and  in 
not  giving  the  signals  required  by  (3v.  Code,  f 
486. 

4.  Rallroails  ^350(6)— NegllgaDDs  in  sbnnt- 
Ing  ears  qnettton  of  faot 

Whether  it  was  negligenee  to  shunt  cars 
over  tracks  at  a  crossing  In  a  certain  manner 
was  a  question  of  fact  for  the  court,  sitting  sa 
a  Jury,  to  determine. 
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5.  italirM*  «9an<ia)— NeBlMoM*  of  tniok 
Mvsr  Md  qiMtticR  of  ftat 

In  action  f  or  damagei  to  motor  truck  at 
street  crosuns,  contributory  negligence  ot  the 
driver  of  tmck  luld  properly  aobmltted  to  th« 
trial  conrt  dtting  u  a  jury* 

On  Hearing  in  the  Snpreme  Court. 

e.  Appeal  and  HTor  «a9|0li(l)  —  Fiadfag  of 
ooatrfbutory  noBlIooioo  oa  ooafllotlag  ovl- 
deaca  auttaJned. 

Finding  by  trial  court  of  contributory  negli- 
gence as  the  proximate  cause  of  a  colUaion  at 
a  railroad  crossing  muBt  be  sustained  on  appeal, 
if  there  is  substantial  evidence  to  support  it, 
even  where  tliere  ia  alao  substantial  eridanoe  to 
eontradtet  ib 

Appeal  from  Superior  Gonrt,  I^emo  Goan- 
tji  D.  A.  Coshln,  Judga 

Action  b7  Frank  SteAmich  against  John 
Barton  Payne,  aa  Presidential  Agent  under 
Transportation  Act  ld20.  S  206  (41  Stat  466). 
Judgment  for  defendant  and  plaintiff  ap- 
peals. Affirmed  la  tMstrlct  Conrt  of  Appeal 
and  hearing  denied  In  Supreme  Court 

M.  E.  Harris  and  Harris  &  Hayhurst,  all 
of  Fresno,  for  appellanL 
L.  Ifc  Cory,  of  Fresno,  for  respondent 

WASTE,  P.  J.  fHila  Is  an  action  for  dam- 
ages caused  b7  a  freight  car  of  the  defend- 
ant running  Into  and  damaging  an  auto 
truck  belonging  to  the  plaintiff.  The  case 
was  tried  by  the  court  without  a  Jury.  It 
found  that  the  aoddent  was  caused  solely 
and  alone  by  the  contributory  negligence  and 
want  of  care  of  the  driver  of  the  tmck ;  that 
he  carelessly  and  negligently  attempted  to 
cross  the  tracks  without  looking  or  listen- 
ing for  approfUiblng  cars,  which  were  In 
plain  view,  and  that  if  he  bad  looked  he 
would  and  could  have  seen  the  approaching 
cars  In  ample  time  to  have  stopped  the  tmck 
and  prevented  the  accident  Judgmeit  was 
entered  in  favor  of  the  defendant,  from 
which  this  appeal  is  taken. 

The  facts  are  not  disputed.  The  accident 
happened  at  a  point  where  some  16  main 
line  and  side  tracks  of  the  defendant  rail- 
road company  cross  Eldorado  street  In  the 
dty  of  Fresno.  By  ordinance  of  the  city 
the  railroad  was  required  to  keep  a  flagman 
at  this  crossing,  but  at  the  time  of  the  ac^ 
ddcut  the  flagman  was  absent  from  his  place 
of  duty.  In  the  evening  of  the  10th  of  May, 
1S19,  a  loaded  auto  truck  belonging  to  the 
plaintiff  was  driven  by  one  J&ds.  Walton 
along  Eldorado  street,  going  east.  He 
reached  the  railroad  crossing,  noticed  the 
absence  of  the  flagman,  but  drove  slowly 
across  several  tracks.  looking,  aa  be  testified. 
In  all  directions.  When  he  had  reached  and 
was  on  or  abont  the  sixth  track  from  the 
west,  he  saw  some  freight  cars  being  shunt- 
ed, or  kicked,  in  a  soatherly  direction  along 


several  of  the  raQroad  trades  immediately 
In  trtmt  «t  him.  Oo  seeing  tbeee  can  be 
sttqiped  his  tmck  ia  order  fiiat  thay  might 
pass.  Five  other  cars  had  been  shunted 
down  the  trade  upon  which  Walton  BtojHwd. 
by  the  locomotive,  which  was  some  600  feet 
away  from  and  to  Waltcm'a  left  These  cars 
moved  slowly,  at  0ie  rate  of  abont  three  or 
four  miles  an  hour,  and  bore  down  directly 
on  the  truck.  Walton  teetlfled  that  be  did 
not  notice  their  approach  until  they  were 
wlthta  abput  40  feet  of  him,  when  his  atten- 
tion vas  called  to  them  by  a  passer-by. 
When  he  saw  the  an^roacblng  care  Walton 
attempted  to  move  his  trade  from  off  the 
track  In  front  of  them,  but  In  hU  hurry  and 
ezdtonent  he  killed  his  engine  and,  to  sare 
himself  fran  Injury,  leaped  from  the  truck, 
which  was  demolished  by  the  collision. 

There  was  no  brakeman  or  other  pmon 
upon  the  cars  as  they  neared  the  place  where 
Waltm's  truck  stood.  No  btil  was  rung  or 
whistle  sounded  to  give  warning  of  th^ 
approach.  A  switchman  of  the  defmdant 
bad  dropped  off  the  train  of  cars  which  was 
being  switched  for  the  purpose  of  protecting 
the  EUdorado  street  crossing.  He  saw  Wal- 
ton about  200  feet  away,  and  signaled  to  him 
and  called  to  blm  to  stop.  Walton  stopped 
his  auto  tmck  In  front  of  the  apinvachlng 
cars  at  a  point  where  there  was  nothing  to 
obstruct  his  view,  and  the  moving  cars  were 
in  plain  sight  Walton  himself  said  In  a 
statemoit  taken  down  Immediately  after 
the  occurrence  that  if  he  had  looked  north 
along  the  railroad  tracks  he  would  have 
seen  the  cars  coming,  and  the  accident 
might  have  been  avoided,  but  that  he  was 
watching  the  cars  approaching  In  front  and 
to  his  left  and  for  this  reason  he  kept  the 
track  going,  as  everything  seemed  dear 
ahead  of  him.  At  the  trial  he  testified  that 
he  must  have  seen  the  cars  on  the  track  on 
which  the  automobile  was  standing;  that 
the  cars  were  undoubtedly  there;  and  that 
he  evidently  saw  them,  but  he  did  not  know, 
until  they  were  pointed  out  by  the  pas8er4>y, 
that  they  were  moving. 

[1-3]  Plalntlfl  lays  great  stress  upon  the 
fact  that  the  flagman  was  not  at  his  usual 
post  at  the  time  of  the  acddent  The  ordi- 
nance of  the  city  required  the  defendant  to 
keep  a  flagman  at  the  crossing.  None  was 
there,  and  no  explanation  or  reason  was  giv- 
en by  the  defendant  to  account  for  his  ab- 
sence. The  failure  of  the  defendant  to  per- 
form the  duty  Imposed  upon  It  by  the  ordi- 
nance was  negUgmce  of  Itself.  But  the  fact 
that  the  usual  precautions  were  omitted,  and 
that  the  defendant  was  negligoit  does  not 
require  a  reversal  of  the  Judgment  If  the 
other  drcumstances  Indicate,  as  a  mattw  of 
law,  that  from  the  most  favorable  view  of 
the  facte  the  trial  court  must  h&ve  condud- 
ed  that  the  negUgMice  of  the  driver,  Walton, 
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was  the  prCTfanate  onae  of  Om  inJniT- 
Chrlsslnger  t.  Sontbent  Padflc  Col,  169  GaL 
619, 620, 149  Pic  175.  Walton  was  fiunUiar 
witb  the  croMtng.  He  fcne*  tbe  timAm  woe 
there,  and  that  cars  were  being  ■tamited  orer 
the  network  of  tracfes  and  acroes  Eldmrado 
street  at  tliat  particiilar  moment;  He  was 
therefore  bound  to  nse  reasonable  care,  and 
Whs  not  absolTed  from  such  caie  hy  tbe 
negligence  of  tbe  defendant  In  not  baring 
the  flagman  in  his  place  at  that  moment. 
DaTia  T.  OaUfoTDla  Street  CaUe  Co.,  lOB 
CaL  131. 136,  38  Pac.  647. 

Tbe  ^alntlfl  places  stnne  reliance  on  tbe 
alleged  Tiolatl<m  by  tbe  defendant  of  section 
486  of  tbe  avU  Code,  which  prorides  that 
the  bell  of  a  locomotlTe  must  be  rang,  or 
Its  whistle  aonnded  (ezoqit  In  dtlea),  at  a 
distance  <HE  at  least  80  rods  frmn  tbe  place 
wbore  the  railroad  crosses  any  street,  and 
be  kept  ringing,  or  soondli^  ontil  the  loco- 
motive has  crossed  the  same.  Bnt  In  snch 
cases,  as  in  Oie  matto*  of  the  Titdation  of  tbe 
city  ordinance^  the  sltuatloa  is  governed  by 
tbe  principles  of  law  we  have  Just  stated. 

[4]  Whether  it  was  neellgenee  w  not  for 
tbe  senrants  of  tbe  railroad  company  to 
Bhnnt  tbe  cars  over  the  various  trades  at 
tbe  crossing  of  Eldorado  street  in  the  man- 
ner In  which  they  did  was  a  qnestlcm  of  fact 
for  tbe  count  to  determine,  sitting  as  It  did 
without  a  Jury.  Dunne  v.  Hlnes,  195  Pac. 
276;  Garraher  v.  8.  T.  Bridge  Oo^  91  CaL 
98,  102,  22  Pac.  480.  Tbe  attending  circum- 
stances In  Chung  Sing  v.  Bouthmi  Pacific 
Co.,  S9  Cal.  Dea  4a»,  render  the  holding  In 
that  case  on  that  point  Inapplicable  here. 

[6]  The  qnesticm  of  contribatttty  neglig«ice 
of  the  drlvo-,  Walton,  was  iwoperly  submit 
ted  to  the  trial  court  Zibbell  v.  Southern 
Paclflc  Ca,  160  Gal.  237,  116  Pac;  613.  With 
all  tbe  facts  and  drcmnstances  before  it, 
and  with  the  nearby  scene  of  the  accident 
placed  clearly  In  Its  view,  it  has  determined 
that  Walton  was  guilty  at  contributory  neg- 
ligence which  proximate  caused  the  aocl- 
Aent.  The  case  la  not  one  in  which  that  con- 
clusion may  be  rejected  by  the  appelate 
court. 

The  Judgment  is  affirmed. 


We  concur: 
CAN,  J. 


BIOHARDS.   J.;  EEBBI- 


Oplnimi  of  Supreme  Court  In  Bank  Deny- 
ing Hearing. 

PER  GUBIAM.  [I]  In  the  statement  in 
the  opinion  of  the  District  Court  of  Appeal 
that  "the  fftct  that  the  usual  precautions  were 
omitted*  and  that  the  defendant  was  ne^i- 
eeat,  does  not  require  a  reversal  of  the  Judg- 
ment if  the  other  circumetances  Indicate,  as 
a  matter  of  law,  that  from  the  moat  favor- 
able view  of  the  facts  the  trial  court  most 
have  condnded  that  Uie  negligence  of  ttie 


driver,  WaUoa,  warn  the  |i  ■  '  'f*  ca—  of 
tbe  Injotr."  tbe  pliraae  a  mattv  at  law- 
«honld  have  been  oadtted.  It  ImvUea  ttat  a 
finding  of  contributory  iMgiig— m  most  be 
•ostalned  on  appeal  unless  the  facta  pnma 
establish  sndi  negligence  beyond  eontrovenv 
and  "as  a  matter  of  law."  Tbe  true  rule  is 
that  such  finding  must  be  sustained  if  tfaeie 
is  substantial  evidence  to  msvort  It,  ud 
that  is  sc^  even  whae  lliere  la  also  sidMtan- 
tlal  evidence  to  contradict  It;  a  mere  omIHct 
of  evidence  not  being  soffldent  on  appeal  l» 
overthrow  a  finding  of  tbe  court,  Ttiis  ap- 
pears from  other  passages  in  the  opinloo, 
and  the  insertion  of  the  above-qnoted  phrase 
at  that  place  was  doubtless  an  inadvertence. 

The  petition  for  a  rehearing  in  this  court 
la  denied. 

All  concur. 


HALLENSLEBEN  V.  HEINE  PIANO  CO. 
(Civ.  3877.) 

(District  Court  of  Appeal,  First  Disferiet.  Di- 
vision 1,  California.   SepL  23.  1921.  Ekar- 

ing  Denied  by  Supreme  Court  Kov.  21, 1921.) 

1.  NovBtlen  «s»4— Deposit  of  obaeM  for  bal- 
ance due  ooBtractor  for  dellvefy  wbea  do- 
feets  were  resiedM  bald  net  a  "aovaUea." 

Where  defendant,  by  agreement  with  a 
contractor,  deposited  checks  for  an  amoiint 
due  him  witb  a  ttiird  party  for  d^veiy  to 
tbe  contractor,  when  certain  alleged  defects 
in  the  work  were  remedied  and  the  contractor 
regarded  the  deposit  of  the  checks  as  the 
method  adopted  by  defendant  for  dischargiiv 
Its  obUgation,  and  agreed  to  remedy  tbe  de- 
fects merely  for  the  parpose  of  secnring  pay- 
ment, there  was  no  novation -under  Gr.  Code. 
H  1S30,  1S31,  as  there  was  neither  a  snbstttn- 
tion  of  a  new  obligatliA  nor  a  walm  of  the 
original  obligation. 

[Ed.  Mote.— For  other  definitions,  see  Wordt 
and  Phrases,  Firat  and  Second  Series,  Nova- 
tionj 

2.  Costraots  «=>295(l)— Where  ohedts  war* 
to  be  delivered  to  ooatraotor  whea  defeeti 
were  remedied,  substaatlal  oosipliaaoa  was 
suffloieaL 

Where  by  agreement  with  a  contractor  de- 
fendant deposited  checks  for  the  amount  doe 
the  contractor  with  a  third  person,  to  be  de- 
livered when  certain  defects  were  remedied,  a 
substantial  compliance  with  the  conditio ns  op* 
on  whidi.the  checks  were  to  be  delivered  was 
snfficient. 

3.  Aceord  asd  satl&faotios  4t=>l— Deposit  of 
checks  for  delivery  to  oontracter  wbes  de- 
feots  renedled  aot  as  "soeord  aad  satisfaob 

tlOB." 

Where  by  agreement  with  a  contractor 
defendant  deposited  checks  with  a  tiiird  per- 
son, to  be  delivered  to  the  contractor  when 
certain  defects  in  tbe  work  were  remedied, 
and  ttie  che<^s  were  for  tlM  aouHmt  daimed 
by  fbe  contractor,  and  were  snbseqnently  ra- 
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turned  to  defendtnt  hj  the  dep«attarj,  tbere 
was  no  accoxd  and  MtisfactioiL  asder  Oiv. 
Code,  {  1621,  defininr  accord,  and  sectiOD  ISSS, 
defining  aatiafactioil. 

lEd.  Note.— For  other  deflnitiona,  see  Words 
and  Phrases.  First  and  Sseond  Series,  Accord 
and  Satisfaction^ 

Appeal  from  Superior  Court,  O^T  ftn^ 
G<mnt7  of  San  Frandaco;  W.  11  Flndi, 
Judge. 

Action  by  Hermann  HaUensleben  against 
the  Heine  Piano  Oompany.  From  a  Judg- 
ment for  irfalntur,  djefendant  appeals.  Af- 
firmed. 

Wemer  V.  OlstOiamad,  of  San  Frmndaco^ 
tot  Appdlant 

O.  B.  PerUnfl,  of  Ban  Fraadsco,  for  ra- 
spondent 

BIOHASDS,  J.  la  an  appeal  by  the 

defendant  from  a  money  judgment  in  favor 
of  tbe  plalntlft  The  partlea  had  entered  In- 
to a  written  contract  1^  which  the  plahi- 
tiff  underto<A  to  perform  oertaln  work  In 
omnection  with  the  Installation  of  the  eleva- 
tfwa  in  a  building  being  erected  by  the  de- 
fendant The  plaintiff,  as  he  dalmed,  com- 
I^ted  tlie  work  and  had  received  certain 
paymmtB  thereon,  leaving  a  balance  due  of 
$380.77.  There  were  also  due  him  two  small 
items  of  f  7  and  %4JB(i  tor  ertra  work.  The 
defradant  refused  to  pay  these  sums  until 
the  plaintiff  had  remedied  certain  dalmed 
defects  In  the  work,  but  on  condition  that  he 
do  so  offered  to  deposit  with  a  third  party 
certified  checks  for  the  several  amounts 
claimed  by  the  plaintiff,  to  be  turned  over 
to  him  upon  such  comiAiance.  The  plaintiff 
agreed  to  the  course  suggested.  Thereupon 
the  defendant  wrote  and  delivered  to  the 
Pacific  Elev&Ua  &  Equipment  Company  the 
feUowing  letten 

"April  22,  1920. 
"Oentlemen:  We  inclose  you  herewith  three 
checks  for  the  sum  of  $397.27,  payable  to  Her- 
man  Hollensleben.  WOl  yon  please  upon  the 
fdlowing  oonditiona  befng  performed  deliver 
said  checks  to  Hennan  HaOenslaben  and  re- 
quire him  to  sign  a  reeeipt  which  is  also  in- 
dosed  herewith: 

"Conditions. 

"[Here  follow  seven  specifications  of  defects 
darned  to  exist  In  plaintiff's  work.] 

"(8)  Upon  said  work  being  properly  done 
and  done  in  a  good  workmanlike  manner,  and 
npon  ssld  work  being  done  to  the  satisfaction 
of  Shea  ft  Lofqnist,  arefaiteets  for  said  bnlld- 
Ing,  and  npon  the  same  being  prononnced  as 
^trperly  done  by  tibe  Padfle  IDsvatar  ft  Bqoip- 
ment  Company.    •    ♦  • 

•Tf  Mr.  Hallensleben  does  not  perform  the 
conditions  herein  set  forth  you  are  to  return 
the  hereinbefore  mentioned  checks  to  Uie 
Hdne  ^ano  Oompany  without  delay." 

niereafter  the  plafaitUE;  having,  as  he 
claimed,  coD^lea  wltti  the  conditions  itf  this 
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letter,  demanded  of  the  PacUlc  Elevator  ft 
Equipment  Company  that  it  deliver  said 
checks  to  him;  but  the  additional  work  not 
being  entirely  satisfactory  to  the  persons 
named  under  condlti4Mi  numbered  8  of  said 
writing,  the  said  company  refused  anch  de- 
mand, and  returned  the  certifled  diedn  to 
the  defoidant 

Upon  the  trial  the  court  fbimd  that  the 
plaintiff  had,  with  one  trifilns  exception,  ful- 
filled the  so-called  conditions  to  the  letter, 
and  roidered  its  judgntoit  in  jdalntifra  favor 
for  the  aisregate  amonnt  of  aaid  certified 
checkst  less  the  sum  of  $10,  which  latter  sum 
it  found  to  be  the  reasonatde  coat  of  telnglns 
the  vrorfc  to  the  desired  state  oi  perflsction. 

[1}  In  snppwt  of  Its  Qqmai  Hie  defendant 
contMids  first  that  the  letter  of  April  22, 
1920^  written  by  It  to  the  Pacific  IDlevator  ft 
Equipment  Company,  to  the  terms  of  which 
the  plaintiff  had  orally  agreed,  constltates  a 
novation  of  the  original  contract  betwem  the 
parties,  and  that  it  was  error  on  the  part  of 
the  trial  court  to  found  its  Judgment  upon 
the  original  contract,  if  In  fact  it  did  sa 

With  this  contoitlon  we  are  not  able  to 
agree.  Novation  Is  the  substitution  of  a  new 
obligation  for  an  existing  <me;  and  such  sub- 
stltutlon  must  be  with  intent  to  extinguish 
the  old  obligation.  Civ.  Code,  H  16S0,  ISSl; 
Young  V.  Braton,  21  CaL  App.  382.  ISl  Pac. 
1051;  29  Cyc  1130.  The  evidence  In  tbls 
case  contains  nothing  to  show  that  the  plain- 
tiff ever  agreed  to  waive  the  defendant's 
original  obligation  to  him.  Indeed,  it  is  quite 
plain  that  he  regarded  the  dqixtsit  by  the  de- 
fendant with  the  Pacific  Elevator  ft  Equip- 
ment  (Company  of  the  three  certified  checks 
as  the  method  adopted  by  it  for  the  dis- 
charge of  that  obligation;  and  it  is  also  plain 
from  the  evidence  that  the  plaintiff's  oral 
agreement  to  remedy  the  defects  in  his  work 
claimed  by  the  defendant  to  exist  was  simply 
for  the  purpose  of  securing  payment  ot  the 
amount  claimed  by  him  to  be  due  under  his 
original  contract. 

We  think  also  there  was  no  substitution  of 
a  new  obligation  for  an  existing  one.  The 
defendant's  obligation  under  the  original  a- 
greement  was  to  pay  to  the  plaintiff  1397.27 
upon  the  completion  of  the  work  specified  In 
its  contract,  including  the  trifling  amount  of 
extra  work,  and  this  Is  precisely  what  it 
purported  to  do  by  its  written  instructions 
to  its  depositary.  Nor  was  the  plaintiff's  ob* 
ligation  changed,  since  the  so-called  condi- 
tions referred  merely  to  matters  which  the 
d^oidant  itself  dalmed  were  defects  In  the 
performance  of  the  written  contract  between 
the  parties.  The  essentlala  of  a  novation  are 
entlrdy  lacking  m  the  present  transaction. 

[2]  It  la  also  contended  by  the  ^M>ellant  in 
the  same  connection  that  the  evidmce  shows 
Uiat  tlie  plaintiff  did  not  cnnply  with  the 
conditions  of  the  letter  of  AprU  22,  1020. 
BO  as  to  entitle  him  to  be  paid  the  amount  ot 
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Uie  certified  dMdcs.  The  coort,  as  we  bare 
Been,  found  a  substantial  compliance,  which 
finding  Is  abundantly  supported  by  the  evi- 
dence. A  substantial  compliance  was  suffi- 
cient GonneU  t.  Hlgglns,  170  Gal.  666,  160 
Pac.  769;  Rlschard  t.  MlUer.  182  Gal.  891. 
1S8  Paa  60;  OoUlns  v.  Ramlsh.  182  CsL 
seo,  188  Pac.  660. 

The  ai^lant's  next  contmtion  that,  bar- 
ing depcalted  die  certified  checlu,  it  had  done 
all  that  It  was  required  to  do,  and  hence  that 
it  was  not  a  fxo^r  party  defendant,  depends 
npni  the  establishment  of  the  apptilanf  s 
first  proposition,  which  baling  fallen,  this 
must  fan  with  it 

[1]  Finally  the  aiveUant  urges  that  the 
letter  of  Aprll,.1920,  written  ^  It  to  the  Pa- 
dflc  Eterator  &  B^ulpment  Compai^  outlin- 
ing the  conditions  under  wbicb  the  certified 
£heAs  wwe  to  be  delivered  to  the  plaintiff, 
and  the  i^ntilTa  verbal  aeauiescence  In 
those  conditions,  constitutad  an  accord  and 
satisfaction. 

We  think  this  contentl<m  even  wider  of 
the  mark  than  that  of  novation, 

"An  accord  Is  an  tirecment  to  accept  In  ex- 
tfnction  of  an  oUlgatton  something  different 
from  or  less  than  that  to  which  the  persoo 
airredng  to  aoe^t  Is  entitled.''  Civ.  Code,  S 
1621. 

And  satisfaction  Is  the  acceptance  by  the 
creditor  of  the  consideration  specified  in  the 
accord.  Civ.  Code,  |  1523.  Here  there  was 
no  agreement  by  the  plaintiff  to  accept  any* 
thing  different  or  less  than  the  amount 
claimed  to  be  due  to  him;  and  the  element 
of  satisfaction  Is  entirely  lacking,  since  the 
certified  checlts  were  not  turned  over  to  the 
plaintiff,  but  were  returned  bp  the  deposi- 
tary to  the  defendant 

We  find  no  merit  in  the  ai^eaL 

Judgment  affirmed. 

We  concur:  WASTE,  P.  J.;  KERRI- 
GAN, 3, 


In  re  JONES.   (Cr.  840.) 

(DlBtrict  Conrt  of  Appeal,  Second  District,  Di- 
vision 1.  California.  Oct.  3,  1921.) 

1.  Habeas  corpus  ^385(2)— Evidence  held  In- 
sufficient to  show  conspiracy  to  have  prisoner 
brought  lllegslly  froai  Mexico  te  United 
States, 

In  habeas  corpus  proceeding  pending  extra- 
dition of  petitioner  following  his  arrest  for  fel- 
ony committed  io  other  state,  after  deportation 
from  Mexico,  in  which  petitioner  claimed  that 
he  had  not  been  found  within  the  state  in  view 
of  Illegal  deportation,  evidence  that  TTnlted 
States  officials  presented  proof  to  Slexican  of- 
ficials that  person  living  In  Mexico  bad  been 
convicted  of  a  felony  in  the  United  States  sod 
was  a  fugitive  from  justice  at  the  time  of  his 


•ntry  into  Mexico,  without  rsquestiiig  Mexican 
offidals  to  illegally  deport  snch  person,  Aeld  in- 
sufficient to  Justify  a  Bniint  that  United  SUtes 
officials  conspired  with  Mexican  officials  to 
have  such  person  illegally  broogbt  from  Mexi- 
co to  the  United  States. 

2.  Extradition  «»28>/2— Prisonsr  arrested  In. 
mediately  after  llleflal  deportatlos  froM  Mex- 
ico sot  "fonod  within  this  stats"  withls  stat- 
ntes  and  federal  Constitution. 

If  person  convicted  of  felony  in  another 
state  who  had  escaped  and  was  living  in  Mexi- 
co was  brought  into  California  pursuant  to  an 
unlawful  conspiracy  between  United  States  of- 
ficials and  Mexican  officials  to  have  him  brou^t 
into  the  United  States  without  compliance  with 
Mexican  law  relating  to  deportation,  and  was 
arrested  immediately  after  being  placed  across 
boundary,  he  was  not  "found  within  tliis  state," 
within  the  statutes  and  the  federal  Constitution 
relating  to  extradition. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Swies,  Within 
the  State.] 

3.  Extradition  4=928/2— Prisoner  arrested  In* 
mediately  after  being  placed  across  Mexloaa 
boundary  "found  within  this  state,"  regardless 
of  Irregularltiss  of  foreign  officials  Is  dopor- 
tatlon. 

Person  convicted  of  felony  in  other  state 
arrested  in  this  state  immediately  after  being 
placed  across  Mexican  boundary  line  by  Mexi- 
can offidals  wltii  authority  to  deport  him.  aft- 
er having  esc^ed  into  Uexico^  was  "fwmd 
within  this  state"  within  provisions  of  the 
statute  and  the  federal  Constitution  relating 
to  extradition,  regardless  of  irregularitleB  «»n- 
mitted  by  Mexican  officials  In  deporting  him, 
in  the  absence  of  conspiracy  between  United 
States  officials  and  Mexican  officials  to  have 
him  illegally  brought  Into  United  States  from 
Mexico. 

4.  Evidenes  «=»8I— Mexloan  authority  assoncd 
to  have  had  aatbority  to  deport  fagltlvo  froa 

Justice. 

In  habeas  corpus  proceeding  pending  extra- 
dition in  which  petitioner  claimed  to  liave  been 
illegally  deported  from  Mexico,  into  which  he 
had  escaped  after  conviction  of  a  felony  in  the 
United  States,  within  three  years  prior  to  de- 
portation, it  will  be  assumed,  in  the  abeence 
of  evidence  as  to  the  law  of  Klexico,  that  the 
Mexican  authorities  bad  authority  to  deport 
him.  in  view  of  Immigration  Law  (U.  S.  Craip. 
St.  I  4242  et  seq.). 

Application  for  writ  of  habeas  corpus  by 
Xenui/hon  Jones  n^ninst  the  Sheriff  of  San 
Diego  County.  Writ  discharged,  and  peti- 
tioner remanded  to  custody. 

Dana  B.  Weller,  of  Los  Angeles,  and  Sam- 
ple &  Harden,  of  San  Diego,  for  petitiooer. 

Lewler  *  D^sn,  oC  Los  Angeiaa,  for  re- 
spondent. 

JAMBS,  J.  Petitioner  berein  is  held  in 
custody  as  a  fugitive  from  Justice.  Upm  the 
demand  of  the  Governor  of  the  State  of  Ok- 
lahoma, the  QoTemor  of  California  has  is* 
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wa&H  Us  warrant  of  MndlUon  and  tbe  state 
<^cer  of  Oklaboma  is  ready  to  ezeeate  tbe 
{vrooesa.  ISiere  Is  no  dispute  as  to  tbe  pre- 
Umtnary  facts  tamdrad,  nor  any  aoestlon  aa 
to  tbe  regolarlty  In  ft>rm  and  anbstance  ci  tbe 
warrant  lasned  by  ttie  OoTemw  of  California, 
except  that  It  Is  Insisted  tbat  petlttoner  was 
not,  at  tbe  time  tbe  iasoanee  of  said  war* 
rantt  wltbla  tbe  state  of  GalUOmia,  and  tbat 
bis  presence  beretn  was  frandulently  and 
forcibly  obtained  without  bis  consent.  Pe- 
titioner was  convicted  of  the  crime  of  man- 
slaughter In  tbe  state  of  Oklahoma  and,  with- 
out satisfying  the  Judgment  rendered  upon 
bis  conviction,  fled  from  tbat  state  aad  went 
to  Tia  Juana,  in  tbe  republic  of  Mexico.  He 
continued  to  reside  at  the  place  mentioned 
nntil  offlcera  of  the  Mexican  government  ar^ 
rested  him  and  forcibly  placed  him  across 
tbe  line  and  to  a  place  within  tbe  state  of 
California.  An  officer  of  the  immigration 
department  and  another  (Gersbon)  attached 
tu  the  Department  of  Justice  of  the  United 
States  then  took  charge  of  petitioner,  kept 
him  under  arrest,  and  be  shortly  was  re- 
ceived into  tbe  custody  of  respondent  here. 
It  appears  that  one  of  the  military  officers 
In  command  and  on  dnty  at  the  International 
line  Informed  Gersbon  that  he  bad  been  call- 
ed upon  by  tbe  Mexican  Immigration  officials 
to  assist  in  tbe  deportation  of  petitioner,  and 
tbat  he  bad  ordered  tlie  arrest  of  petitioner 
and  would  deport  him  tbe  same  evening  from 
Mexican.  The  Mexican  Immigration  office  at 
TIa  Juana,  several  days  In  advance  of  the 
day  when  petitioner  was  placed  across  the  in- 
ternational boundary  line,  advised  the  wit- 
ness nnnna,  who  was  tbe  United  States  im- 
mlgraticm  official  to  whom  we  have  referred, 
tbat  petitioner  was  to  be  deported  from  Mexi- 
co. Petitioner  was  In  fact  placed  under  ar- 
rest by  Mexican  soldiers,  and  taken  wltb  his 
automobile  to  a  point  some  miles  outside  tbe 
town  of  Mexican.  Tbe  two  United  States 
officials  menti<»tcd,  by  agreement,  were  wait- 
ing across  tbe  line  and  petitioner  was  de- 


nude by  Gersbon  or  Qw  Oklaboma  officer 
tbat  tbe  Mexican  oflldals  sboold  deport  peti- 
tioner or  illegally  or  in  any  wise  cause  blm 
to  be  placed  across  tbe  boundary  Une  so  tbat 
be  mi£^t  be  suibdected  to  arrest  in  ttie  United 
Statu. 

[1,]]  Petitioner's  contentl«nL  is  that  there 
was  an  unlawful  conspiracy  entered  into  be- 
tweoi  the  officers  of  tbe  separate  govern- 
ments with  the  purpose  of  causing  him  to  be 
kidnapped  and  illegally  brought  within  the 
United  States.  Under  such  a  state  of  facts, 
he  Insists  that  be  could  not  be  deemed  to 
have  been  "found  within  this  state,"  as  tbat 
term  is  used  both  In  tbe  federal  Constitution 
and  tbe  statute  of  California.  Assuming 
that  the  facts  sufficiently  show  the  case  con- 
tended tor,  we  would  readily  agree  with  tbe 
conclusion  drawn.  However,  we  think  that 
tbe  evidence  does  not  Justify  a  finding  of  an 
unlawful  conspiracy  formed  and  executed 
with  tbe  purpose  of  bringing  petitioner  with- 
in tbe  limits  of  the  United  States.  So  far  as 
appears,  the  federal  officers  went  no  further 
than  to  present  to  Mexican  officials  proof  of 
the  fact  that  at  the  time  of  petitioner's  entry 
into  Mexico  be  was  a  fugitive  from  Justice, 
having  been  convicted  of  a  felony.  The  evi- 
dence fell  short  of  showing  In  the  least  par- 
ticular or  degree  any  importimities  or  solici- 
tations on  tbe  part  of  tbe  American  officials 
to  Induce  tbe  Mexican  authorities  to  commit 
any  Unproper  act  in  the  case  of  t&ls  peti- 
tioner. 

[31  Passing  for  a  moment  the  question  ar- 
gued as  to  tbe  authority  of  tbe  Mexican  of- 
ficials to  deport  petitioner,  we  are  quite  clear 
that,  assuming  that  such  authority  existed, 
the  moment  petitioner  reached  American  soil 
be  became  subject  to  tbe  extradition  law  as 
a  fugitive  from  Justice,  and  as  having  been 
"found"  within  the  state  of  California.  It  Is 
earnestly  contended  that  the  officials  of  Mex- 
ico acted  without  authority  In  ejectli^  peti- 
tioner ffom  their  territory. 
[4]  As  tbe  law  of  Mexico  governing  such 


llvered  by  the  Mexican  soldiers  over  a  bridge  |  matters,  was  not  produced  or  shown  In  evi- 
and  up(m  United  States  territory.  Tliere  |  A&ice,  petitioner  relies  upon  the  pr^umption 
was  no  interval  of  freecUHn  allowed  him  from  :  tbat  that  law  wlU  be  deemed  to  be  tiie  same 


custody,  for  be  was  Immediately  tak«i  under 
arrest  to  a  nearby  CaiiCbmla  town  and  pla& 
ed  in  JalL '  He  protested  both  to  the  Mexi- 
can soldtars  against  being  tran^rted  from 
tbe  country  and  to  tbe  American  officials 
against  being  subjected  to  arrest  by  tbem. 
Tbe  evidence  further  showed  that  some  time 
prior  to  Ibe  d^iortation  of  petitioner  from 
Mexico  an  officer  from  tbe  state  of  Okla- 
homa had  exhibited  to  Gersbon.  the  depart- 
ment of  Justice  agent,  a  warrant  and  proof 
of  tbe  fact  that  Jonei  had  been  conWcted  of 
manslaughter  in  Oklaboma  and  was  wanted 
there  as  a  fugitive  ftom  Justice.  Gersbtm 
bad  exbiblted  this  documentary  evidence 


as  tbat  vt  the  United  States.  Ho  contends 
tbat  there  Is  no  authority  under  that  law  to 
deport  a  person  except  upon  due  warrant  Is- 
sued and  hearbig  had.  He  admitted  tbat  un- 
der the  law  of  this  coimtry  convicts  may  be 
excluded  and  also  deported  within  three 
years  from  date  of  their  entry  into  tbe  coun- 
try. Immigration  Law,  Fed.  Stat  Ann.  (2d 
Ed.)  vol.  3,  p.  637 :  U.  S.  Comp.  St.  {  4242  et 
seq.  We  must  assnme  then  that  ample  au- 
tbority  existed,  ftir  tbe  cause  shown,  to  sup- 
port an  order  that  petitioner  be  deported 
from  Mexico.  For  ought  tbat  appears,  an 
order  and  warrant  In  due  form  may  have 
been  made  authorizing  the  action  taken,  not- 


to  Mexici&i  officials  at  Tia  Juana.  There  withstanding  that  petitioner  says  that  none 
was  no  evidence  that  any  request  was ,  was  exlilblted  to  blm.  He  toxtber  testified 
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tbat  he  wu  allowed  no  taeartng,  and  that 
may  be  conceded  to  be  the  fftct,  for  want  of 
any  contradicting  evidence.  The  matters  of 
which  he  complains,  as  to  the  coarse  of  con- 
duct on  tbe  part  of  Mexican  offldals,  amount 
to  irregularltleB  In  the  administration  of  tbe 
law  of  Mexico  and  the  question  as  to  wheth- 
er Qie  acts  of  tiie  M^can  oflBclals,  In  pladns 
the  person  of  petlttoner  ontalde  the  confines 
ot  ttielr  country,  were  sanctioned  by  that 
law,  we  ttilnk  most  be  considered  as  imma- 
terial here  Instances  are  not  wanting,  and 
a  number  are  cited  in  text-books  on  eztradi- 
titm,  where,  outside  of  treaty  obllgatl<»iB  and 
In  the  absmce  of  them,  foreign  governments 
have  acceded  to  a  simple  request  made  npon 
them  to  deliver  up  or  return  to  the  requesting 
government  perB<»is  charged  with  heinous 
crimes  committed  within  the  Jurisdiction  of 
the  last-mentioned  governments.  The  propo- 
sition is  fully  established  by  the  authorities 
that  In  such  cases,  and  assunjlng  that  the  acta 
of  the  surrendering  govemments  were  ir- 
regular under  their  own  law  and  procedure, 
the  person  surroidered  could  not  question  the 
regularity  of  such  acts  in  the  courts  of  tbe 
country  having  Jurisdiction  of  the  crime 
committed  and  to  which  such  person  may 
have  been  returned.  This  rule  has  been  ex- 
tended far  enont^  to  corer  cases  where  citi- 
zens of  tlie  United  States  hare  by  artifice 
caused  a  pcawm  who  has  fled  tswa  our  juris- 
diction  to  cross  the  line  and  come  within 
reach  of  state  process.  The  law  so  establish- 
ed Is  in  empliasls  of  the  doctrine  that  there 
is  glTen  to  no  fugitive  tram  Justice  the  rii^t 
to  dalm  an  asylum  In  a  for^gn  country.  In 
the  case  of  Ker  t.  Illinois,'  119  U.  S.  433,  7 
Sup.  Gt.  226,  30  Lu  Ed.  421,  this  law  Is  given 
full  exposition,  and  we  here  cite,  as  pertinent 
to  the  questlras  Just  discussed,  the  further 
decisi<»is:  Ex  parte  Brown  (D.  G.)  28  Fed. 
653 ;  Ex  parte  Wilson,  63  Tex.  Gr.  B.  281, 140 
S.  W.  98,  38  L.  R.  A.  (N.  S.)  243. 

As  already  stated,  had  it  ai^teared  that  the 
agent  representing  tbe  state  of  Oklahoma 
had  gone  Into  Mexican  territory,  seized  the 
petitioner,  and  brought  him  Into  the  state  of 
Oallfomla,  we  would  then  conclude  that  a 
warrant  of  rendition  Issued  by  the  Governor 
of  this  state  would  be  inoperative,  because 
tbe  condition  of  tbe  law  that  such  warrant 
may  be  Issued  only  where  a  fugitive  Is 
"found"  within  the  state  would  not  be  satis- 
fied. We  have  already  determined  that  the 
evidence  did  not  establish  such  a  state  of 
facta.  The  power  under  which  petitioner 
was  removed  from  Mexican  territory  was 
that  of  Mexican  oCBclals  claiming  to  act  un- 
der the  right  of  the  Immigration  laws  of  that 
country.  Whether  they  did  in  fact  act  regu- 
larly under  such  laws  remains  to  be  ques- 
tioned only  by  that  government  When  pe- 
titioner was  detiToed  npon  California  soil  he 


was  then  subject  to  arrest  oa  m  fngitlve  team 
Justice,  and  a  warrant  of  rendition  issned  br 
the  Governor  of  California  became  opoattn 
and  effectlTe  for  tbe  purpose  of  authorising 
the  Oklahoma  aOcBe  to  remove  him  fnm  the 
state. 

Tbe  writ  is  dlMiarged,  and  petitioner  re- 
manded to  the  custody  in  which  be  was  at 
the  time  of  the  return  made  herein. 

I  concur:  OONBET,  P.  3. 

I  concur  In  the  Judgn^t :  SHAW.  J> 


EPHRAIM  et  SX.  V.  OAKLAND  TITLE  INS. 

A  GUARANTY  CO.   {Civ.  3806.) 

(District  Conrt  of  Appeal,  First  District,  Dl- 
Tision  1,  Galifomia.  Sept  27,  1921.  Hearing 
Denied  by  Bopreme  Court  Nov.  2S,  1S2L> 

1.  Esorews  4b»I0— When  deposHuy  rseerded 
deete  asd  seat  parchaser'a  eheefc  ts  veadtr, 
trantaotlon  ooald  aot  be  raopesad  beoasse  sf 
iPHbt  as  to  title. 

Where  a  grantor  deposited  a  deed  irith  a 
tiUe  insurance  company  for  delivery  to  the 
grantee  on  payment  of  the  price  and  the  gran- 
tee deposited  a  check  to  be  paid  to  the  grantor 
when  the  company  conld  gaarantee  the  title, 
and  the  company  recorded  the  deeds  and  aent 
the  check  to  the  grantor,  there  was  a  delivery 
of  the  deed,  and  the  transaction  was  doaed,  and 
it  was  too  late  to  reopen  it  by  stopping  pay- 
mmt  on  the  ehedc  because  of  a  donbt  as  to  th« 
grantor's  tlUa  or  because  a  third  person  sabse- 
qaently  commenced  suit  to  quiet  her  title. 

2.  Esorews  «»I0— Proof  ef  rsoordlsf  beM  saf- 
IMeat  proof  of  delivery  to  sattala  verdleL 

Proof  tbat  a  title  inan  ranee  company,  with 
which  a  deed  and  check  for  the  purchase  price 

bad  been  deposited,  placed  the  deed  of  record  as 
agent  for  the  paccbaser,  established  tbe  deliv- 
ery of  the  deed  so  as  to  support  a  verdict  for 
tbe  grantor  in  a  suit  to  recover  tha  price  after 
payment  on  the  check  had  been  stopped  in  view 
of  Code  Civ.  Froc.  8  2061,  sabd.  2,  providing 
thpt  the  jury  need  not  decide  in  conformi^  with 
tbe  dedarationa  of  any  number  of  witoeases  as 
against  a  presumption,  there  being  a  presomp- 
tion  of  deUvety  when  the  deed  is  executed,  ac- 
knowledged, and  recorded. 

3.  Appeal  asd  error  «s>l06«— lastrssUea  as  to 
meoatlea  of  deed  aayiif  aetblai  ef  dsHveiy 
harmless  where  there  was  ne  ISHe  as  te  de- 
livery. 

In  a  grantor's  suit  to  compel  payment  of 
the  price  by  defendant  with,wMcb  it  had  been 
left  by  the  grantee,  an  instruction  that,  if  tbe 
deed  to  the  grantor  from  a  third  person  was 
duly  signed  or  acknowledged.  It  vested  title 
when  thereafter  recorded,  though  ignoring  the 
necessity  of  a  delivery,  was  not  misleading,  and 
did  not  affect  defendants'  sabstantlal  rights 
where  the  only  issue  was  as  to  ueentkoi,  and 
not  concemlDf  deUveir.  ' 
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4.  DMdi  ^104(2)— PotnniM  ly  imtM 
•nfllolnt  t0  aitablith  MlvMy  In  alwraoi  o( 
eoitniHotMy  evIdaneaL 
The  poncRilon  of  a  deed  by  the  grantee  ia 

■ome  evidence  of  its  delivery,  and  mffident  In 

the  absence  of  any  contradictory  eridenee  to  aa- 

tabUahit. 

Appeal  from  Supericv  Gonrt,  City  and 
County  of  San  Francisco;  Pat  B.  Paikv, 

Judge. 

Action  by  W.  K.  Ephralm  and  wife  against 
The  Oakland  Title  Inanrance  ft  Gnaranty 
Company  and  another.  From  a  Judgment  for 
plaltttUfa,  the  defendant  named  appeals.  Af- 
firmed. 

Wilsoi  *  Wllsm,  B.  Porter  Aahe,  and  Ar^ 
mfld  G.  I4ickenbadj«  aU  of  San  Francisco,  for 
appellant. 

Keyes  &  Ersklae,  of  San  Frandaoo,  for  re- 
apondenta. 

KERRIGAN,  J.  This  Is  an  appeal  by  the 
defendant  from  a  Judgment  In  favor  of  plaln- 
tlffs  for  the  smn  of  $1,800. 

In  the  latter  part  of  May,  1910,  the  plain- 
tll^  Mrs.  A,  F.  Ephralm,  authorized  one  S.  M. 
Sample  to  sell  the  parcel  of  land  described 
in  the  complaint  for  the  sum  of  $1,800, 
Sample's  compensation  to  be  6  per  cent,  of 
said  amount  Said  agent  sold  said  land  to 
Lionel  Wachs  at  the  price  thus  fixed,  who 
directed  that  the  title  thereto  be  placed  In 
the  name  of  Milton  Mazor.  Accordingly 
Mrs.  Ephralm  executed  a  deed  to  Mazor,  and 
on  May  26,  1S19,  she  and  the  purchaser  vis- 
ited the  office  (rf  the  defendant,  Oakland  Title 
Insurance  &  Guaranty  Ccnopany,  and  gave 
Instractlona  as  to  the  completion  of  the 
transaction,  which  took  the  common  form  of 
the  d^>o6it  at  the  deed  In  escrow  to  be  dellv. 
ered  to  the  grantee  up<m  payment  of  the 
purchase  price.  At  this  time  Mrs.  Ephralm 
produced  an  unrecorded  deed  to  the  property 
to  herself  from  Marie  Uhl,  dated  November 
22,  1918.  Apparently  the  plaintiff  made  a 
satisfactory  explanation  to  the  secretary  and 
manager  of  the  title  company,  Ira  Abraham, 
as  to  why  her  deed  bad  not  been  recorded. 
In  any  event  she  deposited  the  two  deeds 
with  the  defendant,  receiving  from  It  a  re- 
ceipt whldi  provided  that  the  deed  from  Mrs. 
Ephralm  to  Uazor  was  to  be  delivered  to 
Mazor  npon  paymeit  of  $1,800,  less  $95,  the 
commission  payable  to  t2ie  ag^t  On  the 
ftdlowlng  day  Wachs  notified  Sample  that  he 
had  decided  to  take  the  title  in  his  own  name, 
instead  of  In  the  name  of  his  friend  Mazor. 
According^  a  dead  eonv^lng  the  pto^rts 
to  Wachs  was  executed  Mator.  On  May 
28th  this  deed  was  sent  by  Wachs  to  the  title 
company,  together  with  a  dieck  for  $1,800, 
with  Instmctiona  to  pay  the  amount  thereof 
to  the  plaintiff,  A.  F.  Ei^ralm,  when  the  ti- 
tle company  could  lasne  its  policy  showing 


rwri  title  to  the  lot  In  Umadf.  On  the 
aftmnooi  of  the  same  day  the  title  company 
filed  for  record  all  three  deeds,  and  handed 
Mrs.  Bidiratm  a  check  for  $1,706,  and  to  Sam- 
ple a  check  for  $05. 

Shtntly  thereafter  lire.  Ephralm  tele- 
phoned to  the  defmdant's  secretary  request- 
tog  him  to  return  to  her  when  receded,  and 
to  no  one  else,  the  deed  from  Marie  Uhl  to 
hers^.  He  replied  that  the  transaction  was 
closed,  that  she  had  no  interest  In  the  deed 
nor  in  anything  except  the  money,  check  for 
whidi  had  been  given  to  her.  This  communi- 
cation aroused  the  aospldon  of  Mr.  Abra- 
ham, and  he  requested  Mrs.  Epliralm  not  to 
cash  the  check,  but  to  call  at  the  office  of  the 
title  company  the  following  morning.  He 
sto[^>ed  payment  of  both  checks  and  directed 
the  conn^  recorder  not  to  let  the  deeds  ont 
of  his  possession.  The  next  morning,  at  a 
meeting  in  the  office  of  the  title  company 
which  was  attended  by  Marie  Dhl,  the  plain- 
tiff's purported  grantor,  she  declared  that 
she  had  not  conveyed  the  propMty  to  Mrs. 
Ephralm,  and  about  a  week  later  commenced 
an  action  against  Mrs.  Ephralm  and  others 
to  qolet  title  to  the  lot,  and  to  have  her 
alleged  deed  declared  void.  A  lis  pendens 
was  immediately  recorded.  Thereupon  the 
plaintiffs  commenced  this  action  against  the 
title  company,  and  Marie  Uhl,  alle^og  In 
thtir  complaint.  In  part,  the  facts  above  nar- 
rated aa  to  the  depo^  lii  escrow  of  the 
deeds,  the  receipt  by  the  title  company  of 
the  purchase  price  of  the  property  for  her 
use  and  braieflt,  and  Its  refusal  to  pay  over 
said  money.  The  defendants  filed  separate 
answers,  in  both  of  which  it  Is  alleged  that 
the  plaintiff.  Intending  to  cheat  and  de- 
fraud Milton  Mazor,  falsely  and  fraudulent- 
ly represented  that  she  was  the  owner  of 
the  lot  of  land  described  in  the  pleadings, 
whereas  said  lot  was  the  property  of  Marie 
Uhl,  who  had  not  executed  any  conveyance 
thereof  to  the  plaintiff,  A.  F,  Ephralm,  and 
consequently  suid  plaintiff  was  not  entitled 
to  receive  the  -money  lodged  with  the  title 
company  by  the  purchaser  of  said  lot. 

[1]  Under  the  issues  thus  framed  the  prin- 
cipal question  before  the  trial  court  was 
whether  or  not  Marie  Uhl  had  in  fact  ex- 
ecuted this  deed  to  the  plaintiff,  A.  F.  Eph- 
ralm. The  jury  found  affirmatively  upon  this 
question,  and  we  are  of  the  opinion  that  the 
evidence  abundantly  supports  the  verdict  of 
the  Jury.  Indeed,  the  sufficiency  of  the  evi- 
dence opon  this  point  Is  not  attacked,  the 
onl7  serious  c<mtentlon  made  upon  this  appeal 
being  that  there  Is  no  evidoice  <tf  a  d^very 
of  the  plaintiff's  deed  to  her  grantee,  or  his 
successor — the  actual  purchaser,  Wachs. 
The  instructions  of  Mrs.  EpbraUn,  the  gran- 
tOT,  were  that  her  deed  should  be  delivered 
upon  receipt  from  the  purchaser  of  $1,800. 
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The  iMtroedoiM  to  tbe  nO»  eompuv  gircn 
b7  tbe  pnrduum  were  tlut  the  93«80O  dwalA 
be  paid  orer  to  Iflra.  Bphralm  wlwn  fbet  oom- 
pany  oooM  lanie  Its  policy  of  title  tDsnnuiee 
guaranteelns  title  to  etand  in  Wadis.  When 
the  deposttftir  recorded  the  deeds  and  sent  ita 
cbeek  for  the  purchase  price  of  the  lot  to  tbe 
grantor,  the  transaction  was  concladed,  and 
slmUai^,  when  it  was  ia  recript  of  the  pur^ 
ehaae  money,  and  placed  the.deeds  upon  the 
record,  there  was  Id  effect  a  delivery  of  the 
plaintiff's  deed  to  her  grantee,  and  the  title 
company  was  in  a  position  to  insure  the  rec- 
ord title  as  being  in  Wadw.  It  was  then  too 
late,  opon  the  suspicion  of  the  secretary  of 
the  company  being  aroused  as  to  the  genn- 
ineness  of  the  title  in  Mrs.  Ephralm,  to  pre- 
vent the  consummation  of  the  transaction, 
for,  as  stated  by  that  goitleman.  it  was  al- 
ready closed.  Nor  does  it  appear  that  Wachs 
desired  to  rescind  the  pnrdiaee;  and  tlia 
title  cMnpany,  acting  for  Wachs,  refused  up- 
on demand  to  return  to  Mrs.  Bptiraim  the 
deeds  or  to  pay  her  the  purchase  price.  It 
is  true,  as  claimed  by  tbe  defendants,  tliat 
tbe  action  commenced  by  Marie  Uhl  cast  a 
cloud  upim  the  title  to  tbe  lot,  but  this  was 
after  the  delivery  of  the  deed  to  Wachs  and 
after  the  plaintiff  was  entitled  to  receive  the 
purchase  money,  and  hence  too  late  to  be 
available  to  tbe  title  company  as  a  defense  to 
this  actl<m  if,  as  was  determined  by  the  Jury, 
the  deed  from  Uhl  to  Ejdiralm  was  valid. 

[2]  Proof  that  the  title  company,  as  the 
agent  of  the  purchaser,  placed  the  deeds  of 
record,  sufficiently  established  tbe  delivery 
of  the  plaintiff's  deed  to  Wachs  or  his  nom- 
inee. A  presumption  of  delivery  arises  where 
a  deed  is  shown  to  have  been  executed,  ac- 
knowledged, and  recorded.  In  S  B.  C.  L  I 
08,  p.  1004,  speaking  of  the  effect  a  recoi^ 
datlon  of  a  deed,  it  is  said: 

"Idkewlss,  tbe  tact  that  a  desd  is  on  record 
ia  prima  fftde  evidence  of  delivery,  or,  as  etb- 
orwiie  stated,  warrants  a  presumption  of  de- 
livery snd  acceptance,  so  that  whoever  makes 
ssaertioD  to  the  contrary  has  the  burden  of 
proving  It.  Moreover,  since  recording  takes  the 
place  of  the  solemn  ceremonies  accompanying 
delivery  of  seisin  at  common  law.  It  has  been 
called  evidence  of  delivery  of  the  most  cogent 
character,  requiring  tbe  eonnterraillBg  proof  to 
be  dear  and  persoasive.'* 

And  In  section  67  of  the  same  work,  at 
page  1000,  the  author  says: 

*^Itvery  of  the  deed  by  the  grantor,  with  tbe 
grantee's  consent,  to  tbe  proper  officer,  with 
the  intention  that  thereby  it  shall  pass  the  ti- 
tle, constitutes  an  effective  delivery,  tbe  officer 
being  deemed  in  such  case  the  grantee's  agent, 
as  where  a  corrected  deed  was  delivered  to  the 
register  for  record  hj  the  grantor  to  whom  the 
origbia!  deed  had  been  returned  by  the  grantee 
for  c<»rrectlon,  the  officer's  possession  after  re- 
cording Mug  regarded  as  that  of  the  grsBteew" 


While  tkei«  wm  ottsr  cvldCBea  tcBdlnv  to 
dunr  a  ddlrwy  cf  tbe  deed,  tUs  i^esan^ 
tion  alone  was  snOdent  to  sustain  the  verdict 
ot  the  Jtvy.  Oode  dr.  Froc  |  2001,  snbd.  2; 
Moore  V.  Oonld,  1M  Gal.  723,  91  Pac.  016; 
Keating  v.  Morrlssey,  6  CaL  App.  163,  91 
Pac.  on. 

It,  4]  Defendant  omnpany  complains  at  tme 
of  tbe  Instructions  to  the  Jury,  whlcb  was  to 
the  effect  that,  if  the  deed  to  the  plaintiff  was 
duly  signed  or  duly  acknowledged  by  Marie 
Ulil,  when  it  was  thereafter  recorded  it  vest- 
ed title  to  the  property  in  the  plaintiff,  A.  F. 
Bphralm,  pointing  out  that  this  Inatmction 
completely  Ignores  the  necessity  of  a  delivery 
of  the  deed.  This  instruction,  it  must  be  ad- 
mitted, would  have  been  highly  prejudicial 
to  the  d^endant  if  there  had  been  any  ques- 
tion before  the  Jury  as  to  such  delivery.  In 
fact,  ttwre  was  not,  the  issue,  so  far  as  Uie 
evidence  is  concerned,  being  confined  to  the 
due  execntion  of  that  Instrument  The  pos- 
session of  the  deed  by  the  plaintiff  was  some 
evidence  of  its  delivery,  and  was  sufficient  in 
the  absence  of  any  contradictory  evidence  to 
establish  it  The  instruction  complained  of, 
therefore,  while  erroneous  in  form,  did  not 
mislead  the  Jury  or  affect  the  substantial 
rights  of  the  defendants. 

Judgment  affirmed. 

We  concur:  WASTB,  P.  J.;  BIOHARDS,  J. 


NAPA  UNION  HIGH  SCHOOL  DI8T.  OF 
NAPA  COUNTY  v.  BOARD  OF  SUPER- 
VISORS St  aL    (Civ.  2353.) 

(Dbtrlct  Conrt  of  Appeal,  Third  District,  Gsli- 
fomla.    Bept  24,  1921.) 

1.  Maadanas  4=»7— Not  writ  of  right  bst  of 
discretion. 

Tbe  writ  of  mandamus  is  not  a  writ  of 
right  granted  as  ot  course,  bnt  Is  allowed  only 
in  the  sound  discretion  of  the  court,  not  to 
be  exerdsed  unless  some  Just  or  usiAd  pur- 
pose is  sabserved. 

2.  Masdamus  <^3(9),  172— Eqsltable  sittloa 
to  prevent  tale  of  school  bonds,  and  not  de- 
fense to  mandamus  to  oompel  Issuance^  held 
proper  remedy  to  raise  all  Isssei  affsetlni 
validity  of  bonds. 

Knee  it  is  the  dnty  of  tbe  board  <tf  saper- 
fisors  of  a  high  school  district  to  issne  bonds 
on  a  regular  retom  on  an  election  ther^wr, 
the  scope  of  ingidry  on  mandsnms  to  coiiq»el 
the  issuance  <rf  the  bonds  by  the  board  is 
limited  to  the  regularity  of  the  returns;  hence 
parties  seelting  to  question  the  validity  of  the 
election  for  reasons  not  appearing  from  the 
record  should  proceed  by  an  eqnltnble  aettoa 
to  prevent  ssle  of  the  bonds,  wherein  all  Is- 
sues that  may  affect  the  iaIegritT  of  the  de- 
clared result  may  be  Siied. 
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8l  Scbtola  Md  wliool  dMriets  «s»97(4)— 
High  soliool  board 'mast  Usu«  boids  If  •Iw- 
tloa  retunit  ara  rofular  m  tholr  faoa. 

Under  PoL  Code.  S  1746,  it  is  the  duty  of 
the  Board  of  Supernsors  of  a  high  school 
district  to  issue  bonds  therefor  if  the  returns 
of  the  Section  for  that  parpose,  as  certified 
to  them,  are  regular  on  thefr  face. 

4.  Schools  and  sobool  dlstriota  «=>97(4)— N«- 
tioe  of  electton  on  bond  Issue  Mied  not  state 
time  of  payment  of  Interest. 

The  statutes  relative  to  elections  for  is- 
suance of  bonds  of  high  school  districts  do  not 
re<nilre  that  the  proposition  as  printed  on  the 
ballots  shonM  show  the  tfnes  for  payment  of 
interest,  whether  annual  or  semianinial,  thon^ 
such  fact  shonld  appear  in  the  notices  of  elec- 
tion to  be  posted  and  published. 

5.  Setaoois  <  aad  aohool  distriola  ^»«7<4)* 
Hlgk  sobool  board  properly  roqaired  olBoort 
In  eleotlOB  oa  bold  Issue  to  oomplete  ro- 

tUFBS. 

The  action  of  the  high  school  board' In  re- 
quiring  the  officers  of  election  on  the  question 
of  issuance  of  bonds  to  complete  their  retorns 
prtver.  this  b^s  authorised  by  Pol.  Code, 
I  1281a,  ajvUeable  to  high  school  Actions. 

Application  by  the  Napa  Union  Higta 
School  District  of  Napa  County  for  manda- 
mus  against  the  Board  ot  Superriaors  and 
otIiMS.   Writ  granted. 

Claroioe  N.  Blggiaa,  oC  Ztepa,  for  patl- 
tloners. 

Haix7  O.  Gesfrad,  oC  Napa«  tor  raapond- 
cots. 

BURNJi'W.'*  J.  An  api^cation  was  made 
in  the  first  instance  to  this  court  for  a  writ 
of  mandate  to  require  respondents  to  Issue 
the  bonds  of  said  hlKh  school  district  In  the 
sum  of  $300,000,  "for  the  purpose  of  pur- 
chasing a  suitable  high  achool  lot.  building 
theremi  a  new  hlj^  aduKA  balldtng,  mpsAs- 
ing  said  hl^  school  bulldhig  with  furniture 
and  nefceaaary  apparatus,  and  improving  the 
high  BchixA  groundsL"  In  response  to  the 
alternatiTe  writ  respcmdents  have  filed 
herein  a  demurrer  to  the  petition,  and  an 
ans^ver  In  which  is  challenged  <n  Tarious 
grounds  the  legality  of  the  bond  election, 
and  in  further  Juatiflcatlon  of  their  course 
in  dedlning  to  issue  said  bonds  respondents 
allege  Out  they  were  advised  by  the  dis- 
trict attoruQr  oC  aald  county  to  sustain  the 
objection  to  any  action  on  their  part  made 
by  certain  taxiiayara  who  a[^>eared  before 
them,  and  "to  proceed  no  further  In  the 
matter  of  said  high  sdiool  bonds  at  that 
Ume^"  In  su^Mrt  of  this  last  allegation, 
they  attach  a  transcript  of  the  notes  taken 
by  the  ofBdal  reporter,  from  which  we 
quote  the  suggestion  of  the  district  attor- 
ney to  the  supervisors  as  follows: 

"We  bavfl  no  desire  to  lisoe  bonds  that  are 

illegal,  or  which  were  not  legally  voted  upon. 


We  belieTe  the  election  was  legal,  and,  in  or- 
der to  get  quick  determination,  I  have  a  plan 
to  suggesL  We  want  the  case  decided,  and  if 
it  is  perfectly  agreeable  to  you  now  to  indi- 
cate how  the  board  of-  trustees  of  the  Napa 
school  district  and  myself  feel  about  this  prop- 
ortion, I  will  Bay  that  it  will  be  perfectiy 
agreeable  to  ns  if  the  board  of  superviaors 
will  sustain  Jndge  Oesford's  objectitm,  and  re- 
fose  to  pass  or  issue  the  bonds.  We  are  not 
consenting  now  that  the  election  was  held  in 
an  illegal  manner,  bat  just  simply  suggesting 
this  as  a  simple  way  of  expediting  matters. 
Then  I  will  mandamus  the  board,  and  the  Dis- 
trict Conrt  of  Appeal  or  the  Supreme  Court 
will  compel  the  Issuance  of  tiieae  bonds  and 
wIU  pass  upon  the  validity  of  tiiese  proceed- 
iBga.  Bj  that  method  I  can  get  the  matter 
quickly  disposed  of." 

This  was  agreed  to,  and  by  consent  the 
board  of  supervisors  sustained  the  objection 
and  dedlned  to  proceed  further.  By  reason 
of  this  agreement  we  might  be  Justified  In 
refusing  the  writ,  as  the  courts  will  not  or- 
dinarily bear  a  irarty  when  he  asks  to  have 
undone  an  act  which  he  advised  to  be  done. 
We  are  satisfied,  however  that  the  parties 
acted  In  good  faith  with  a  laudable  desire 
to  have  the  validity  of  the  Ixwd  election 
determined  as  speedily  and  econixnically  as 
possible,  and  we  are  not  disposed  to  dismiss 
than  without  considering  other  points  made 
In  the  briefik 

[1]  It  1b  conceded  that  tlie  mlt  of  maa- 
damns  Is  not  a  writ  ot  right,  granted  as  of 
course,  hut  la  allowed  only  in  the  sound 
discretion  of  the  court  This  discretion  will 
new  be  eocerdBed  in  flavov  of  a  par^r  un- 
less srane  Just  w  useful  purpose  will  be  an- 
swwed  thereby,  and  It  mvst  not  <Mily  serve 
some  lust  and  nsefol  pnrpose^  bnt  It  must  be 
nectary  to  secnre  tiie  ends  of  Justice. 
Many  declsl<nts  in  sunport  of  Qa  forcing 
prc^KMltionB  are  dted  by  respondents,  but 
the  questitm  Is  hardly  open  to  dl^te. 

[2,  1]  With  this  general  statement  of  the 
rule,  indeed,  the  authcwities  ar«  practically 
unanimous,  bnt  It  is  sometimes  difficult  to 
determine  the  Bcope  ot  the  proper  inquiry 
as  to  the  regularity  of  the  proceedings  whlcti 
are  sought  to  be  reviewed  In  the  application 
for  the  writ  However,  in  a  case  like  this, 
the  duty  of  the  supervisors  being  purely 
ministerial,  if  the  returns  of  the  high 
school  board  are  regular  and  no  vital  in- 
firmity appears  upon  the  face  of  the  pro- 
ceedings, the  bonds  must  be  Issued,  and  the 
party  who  desires  to  question  the  validity 
of  the  election  for  reasons  which  do  not  ap- 
pear from  the  record  must  seek  his  remed.v 
In  an  equitable  action  to  prevent  the  sale  of 
the  bonds,  wherein  all  issues  that  may  affect 
the  int^ity  of  the  declared  result  may  be 
tried  and  determined.  Gibson  v.  Board  of 
Supervisors,  80  Cal.  359,  22  Pac.  225.  If  the 
inquiry  of  the  board  of  supervisors  can  ex- 
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tend  DO  fiartber  ttuui  we  lure  indict  ted,  [ 
and  It  thereby  an>ean  to  be  tbelr  dutrj 
to  Issue  tbe  bonds.  It  necessarily  fbOoira 
that  the  court's  Inqnliy  upon  an  appllcatton ' 
for  a  writ  to  compel  them  to  ivoceed  most 
be  oonflned  to  the  same  limits;  that  is,  to 
an  Inspection  of  the  recOTd.   Otherwise^  the 
court  mii^t  detmntne  that  It  Is  not  Oie  du- ' 
ty  of  the  board  to  do  what  the  law  plainly  | 
requires  of  diem.    Necessarily  tbe  board ; 
exercises  some  discretion,  and  tbefr  jnds-' 
raent  Is  called  Into  play  in  the  determfna-| 
tion  of  whether  the  prior  proceedings  have' 
been  regular,  but,  properly  qpeaklog,  that 
does  not  Involve  a  Judicial  functl<m.  Tbe. 
particular  recent  upon  which  the  action  of  | 
tbe  supervisors  Is  based  Is  tbe  certificate  oC 
the  high  school  board,  and  when  that  Is  pre- 
sented to  them  in  proper  form,  "thereupon 
said  board  of  supervisors  shall  be  and  It  Is 
hereby  authorized  and  directed  to  Issue  the 
bonds  of  sndi  high  sdioot  district"  Section 
1746,  Pol.  Code.   The  duty  of  the  supervis- 
ors Is  similar  to  that  <rf  a  canvases  board, 
and  It  Is  well  settled  that  the  latter  !s  bound 
by  the  returns.   15  Cyc.  379.  381,  8S4,  386. 
387  ;  9  R.  G.  L.  1110-1113;  20  a  J.  200.  It 
ts  Bufildent  to  quote  from  the  first  of  tihese 
ns  follows: 

"Connie  canvassers  bava  the  quasi  judicial 
power  to  determine  Aether  the  papers  trans- 

Sitted  to  them  are  geoulne  election  retoms, 
gned  by  the  dniy  appointed  officers  in  tbe 
varioaa  precincts;  bat  beyond  this  their  dtt- 
ties  are  purely  ministerial.  Involving  simply  tbe 
labor  of  counting  tbe  votes  retamed  to  tbem 
and  determining  the  number  of  votes  received 
by  each  candidate  or  pn^sttion.  Thef  are 
goremed  by  tiie  retoms  made  by  the  Inspec- 
tors of  the  several  predncts  as  to  the  number 
of  votes  cast  and  for  whom  east,  and  if  these 
returns  be  In  due  form  they  have  not  the 
power  to  go  behind  tbem  and  ascertain  tbe 
qualification  of  voters  or  otherwise  to  inquire 
into  the  regularity  of  the  election.  They  must 
simply  add  together  tbe  votes  of  tbe  several 
precincts  cast  for  each  candidate  as  the  same 
are  shown  in  the  certified  returns  and  declare 
tbe  resolt.  •  •  •  And  if  they  attempt  to 
travel  beyond  the  limit  of  their  ministerial 
duties,  and  enter  npon  a  Judicial  investiga- 
tion of  tiie  regularity  of  tbe  election,  they  miv 
be  compelled  by  mandamns  to  canvass  the  re- 
tnms  as  th^  have  them  before*  them." 

It  is  furOier  stated  by  these  antboritiea 
that.  If  the  canvassers  n^Iect  «  refuse  to 
mnvasa  tbe  returns  sent  to  them,  mandamus 
will  lie  to  compel  tbon  to  do  so,  but  that 
upon  an  application  for  a  writ  of  mandate 
the  court  is  not  autluwized  to  go  beyond  the 
returns  and  consider  questbms  toadiing  the 
legally  of  the  election.  A  multitude  of 
cases  could  be  cited  to  the  same  eftect,  but 
we  refer  only  to  Leary  r.  Jones,  61  Colo. 
185,  116  Pac.  180,  and  Pacbeco  t.  BedE,  {S 
CaL  8.  In  the  former  tSie  subject  received 
careful  consideration  by  the  Su^rone  Court 


of  (Monda.  Tbsnfai  itirttnmt  ecwMit  to 
made  as  to  Stats  ex  vd.  t.  Bterma,  2S  Kaa. 
456^  88  Am.  171^  vpon  lAidi  respsnd- 

ents  relied.    In  tbe  Kansas  Oaae,  iadeed. 

ttie  invalidity  ct  tbe  deetlon  appesxed  nvon 
file  f&ce  of  tbe  returns,  since  it  was  a  mat- 
ter of  common  knowledge  that  "a  monstrotzs 
fraud  had  been  perpetrated"  in  Oie  retnm 
of  a  total  vote  ot  2,W7,  when  there  w« 
only  about  800  legal  voters  in  the  coonty. 

In  the  Padieco  Case,  supra,  tbe  writ  was 
directed  to  the  secretary  ot  state  to  onnpel 
him  to  estimate  the  rotes  given  for  mem- 
bers of  Congress,  as  shown  In  the  records  of 
the  counties  transmitted  to  hlro  by  tbe 
clerks,  and  to  issue  a  cotificate  to  the  per^ 
son  having  the  highest  nnmber  of  voCea. 
Th««in  It  was  said: 

'TThe  law  does  not  vest  him  with  snthoritr 
to  inquire  whether  the  board  of  supervisors 
correctly  canvassed  the  returns  from  the  sev- 
eral precincts,  or  whether  the  record  correct- 
ly states  tbe  result  of  the  canvass,  aa  made 
or  declared,  or  whether  tbe  record  was  prop- 
erly made  op;  nor  to  investigate  any  qnestion 
relating  to  the  proceedings  wlifd  were  bsd 
prior  to  the  maldng  of  the  certified  abstracL 
Hist  docnment,  being  in  the  form  prescribed 
by  law,  la  tbe  only  one  npon  whidi  he  is  re- 
qidred  w  snthorized  to  act  in  his  official  ca- 
padty  In  estimating  the  vote  of  the  district" 

We  conclude  that  In  this  proceeding  flie 
questions  of  fraud  and  illegal  voting  that 
are  presented  by  the  answer  of  respondents 
cannot  be  considered,  and  that  our  attentioii 
must  be  limited  to  those  matters  that  ap- 
pear upon  the  face  of  the  returns. 

[4]  It  is  claimed  that,  within  this  limita- 
tion, we  should  hold  that  tbe  election  was 
Invalid,  for  the  reason  "that  the  proposition 
as  printed  <m  tbe  ballot  does  not  show  that 
the  Interest  was  to  be  paid  semiannually.** 
l^e  argument  Is  that  thereby  tbe  voter  may 
have  been  misled  Into  thinking  that  .the  In- 
terest was  not  to  be  paid  until  tbe  maturity  of 
the  bonds,  and  hence  would  be  more  Inclined 
to  vote  for  tbem.  We  do  not  attadi  such 
Importance  to  this  circumstance.  It  Is  aniSf 
a  summary  ot  tbe  provisions,  as  Is  cnstom- 
ary,  that  was  printed  on  the  ballot,  and 
the  voters  are  presumed  to  have  understood 
tbe  practice  In  that  respect  Hie  law  does 
not  require  the  time  for  tbe  payment  of  tlie 
Interest  to  be  iHloted  upon  the  ballot,  bat 
It  does  provide  that  it  shall  an;>ear  in  tbe 
notlcesof  the  dectitm  to  be  posted  and  pnb- 
lished.  The  law  was  observed  In  giving  such 
notices,  and  we  must  assume  ttiat  tbe  vot- 
ers were  apprised  ot  their  cmtents.  It  ap- 
pears, also,  that  ttiis  detail  si^eared  in  tlie 
resolutl<m  calling  the  electicm.  The  case  ct 
Bollywood  Union  Higb  School  District  t. 
Keyes.  12  OaL  App.  172,  107  Pac.  120.  is  not 
in  p<^t,  as  tbereln  the  time  of  payment  was 
not  stated  in  the  notice,  as  is  required  by 
section  1745  of  the  Political  Coda 
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Thl0  objection,  u  suggested  by  petitioner, 
should  not  ivreraU  untess  onaToldable,  tw 
the  reason  that  It  would  Invalidate  millions 
of  dollars  worth  of  bonds  that  have  been 
sold  In  the  various  counties  of  the  state. 
However,  we  do  not  consider  the  objection 
as  serious,  although,  manifestly,  it  would  be 
the  better  practice  to  publish  on  the  ballot 
the  time  of  payment  at  the  Interest 

[6]  Likewise,  we  see  no  particular  merit 
In  the  objectlim  to  the  action  of  the  high 
school  board  In  requiring  the  Section  offices 
to  cMuplete  their  returns.  This  was  au- 
thorized by  section  1281a  of  the  Pc^tlcal 
Code,  which  Is  ai^licable  to  high  school 
electicouL  Bernardo  v.  Rue,  26  Oal.  App. 
108,  146  PtLC  79.  Resptmdents  are  appar- 
ently In  error  In  the  statonent  t2iat— - 

"The  tally  list  and  poll  list  of  every  precinct 
in  the  high  scho<d  district  was  changed,  cor- 
rected and  reanthenUcated.*' 

The  petition  shows: 

"Said  election  officers  therenpon  made  and 
signed  amended  certificates  to  the  poll  lists 
and  amended  certificates  to  the  tally  list  of 
ths  returns  of  said  election  in  their  respective 
^ecincta  already  filed  by  them  with  the  board, 
thereby  correcting  and  completing  their  r«- 
tnms  and  the  authentication  thereof  so  as 
to  truly  show  the  votes  that  were  cast  In 
th^  respective  precincts  at  such  election  tor 
and  against  each  proposition  voted  upon  there- 
at- 

We  think,  also,  that  the  record  shows  « 
sufficient  compliance  by  the  high  aduxA 
board  with  the  law  requiring  them  to  cause 
an  entry  In  th^  minutes  of  the  fact  that 
two-thirds  of  the  votes  were  cast  In  favor 
of  the  bonds  and  to  certify  to  the  board  of 
supervisors  "all  the  proceedings  had  In  the 
premisea"   Bectlcoi  1746,  PoL  Code. 

Indeed,  without  further  specification  we 
may  state  that  by  an  Inspection  of  the  rec- 
ord we  discover  nothing  to  justify  the  SU' 
pervlBors  In  declining  to  Issue  the  bonds. 

We  may  add  that  it  seems  to  us  that  nme 
of  the  qtedal  defenses  set  up  In  the  answer 
possesses  substantial  merit  except  the  aile- 
gatlons  Qt  fraud  and  Illegal  voting  contained 
In  the  seventh*  ^ghth,  and  nlntb  coonts.  In 
other  words,  the  otiber  objections  do  not  aiH 
pear  matuial.  Still,  we  do  not  desire  to 
fw^ose  Inquiry  as  to  any  of  them  in  a 
proper  proceeding. 

As  far  as  any  delay  Is  concerned  in  the 
final  debmnlnattoD  of  the  merits  of  the  ctm- 
trgwrar,  it  would  i^obably  be  as  great  If 
the  Issues  ware  tried  in  this  proceeding  as 
In  the  usual  and  regular  course.  As  we 
rlfnr  the  matter,  it  would  be  of  no  advan- 
tage for  Ur.  QrftTSS,  a  tazpaysr,  to  Inter' 
vene  herein.  He  will  have  an  opportunity 
to  be  heard  If  a  ^c^ier  suit  Is  bnni^t  to 
test  the  validity  at  the  election. 


.8ANF0BD  9S1 

We  think  tba  tanorrer  to  tta  petition 
shonlA  be  oveRTded.  the  demorrer  to  tlie 
answer  sustained,  and  a  peremptory  writ 
Issue  requiring  the  supervisors  to  issue  said 
bonds.   It  is  80  ordered. 

We  concur:  BlNGHp  P.  J.;  HART,  J. 


CADY  V.  8ANF0RD.    (Civ.  3670.) 

(District  Court  of  Appeal,  Second  District, 
Division  2,  California.    Aug.  16,  1921.) 

Appeal  aid  error  ^»622— Trassorlpt  Is  sot 
overdne  bofors  sotloe  of  denial  of  saw  trial. 
Under  Code  Ckr.  Proc  |  600,  aUowing  10 
d^s  after  notios  of  denial  of  new  trial  to  set- 
tte  exceptions  taken  at  the  trisl,  and  rale  2 
of  the  Boles  of  Uie  Sivrame  and  District 
Courts  <tf  i^peal,  providing  that  the  tune  for 
filing  a  transcript  shall  not  begin  to  ran  un- 
til the  1^  of  exceptions  has  been  filed  or  the 
time  has  expired  for  snch  proceeding,  an  ap- 
peal cannot  be  dismlBsed  for  failure  to  file  the 
transcript,  where  the  record  shows  that  the 
only  bill  of  exceptions  filed  was  that  relating 
to  proceedings  on  a  motion  to  vacate  judg- 
ment, and  tliat  no  notice  of  the  denial  of  new 
trial  was  In  the  derk'i  office. 

Appeal  from  Superior  Court,  Loo  Angeles 
Ooon^. 

Action  1^  William  H.  Oady  against  O.  A. 
Sanford.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  On  motion  to  dismiss  the 
appeal.   Motion  denied. 

Henry  T.  Gage  and  Ingall  W.  Bull,  both  of 
Los  Angeles,  for  appellant 
B.  B.  Kirk,  of  IjM  Angeles,  for  respondent. 

WORKS,  J.  This  is  a  moticui  to  dismiss 
an  appeal  on  the  ground  that  no  printed 
transcript  of  the  record,  nor  any  transcript 
prepared  under  the  provisions  of  section  853a, 
Code  of  Civil  Procedure,  was  filed  within  the 
time  required  by  law.  Our  records  show  that 
no  printed  transcript  c£  the  record  has  ev«c 
been  filed.  A  cartiilcate  of  the  derk  of  the 
trial  court  shows,  among  other  things,  that  a 
notice  of  appeal  from  the  judgmmt  was  filed 
in  ttme,  the  ttam  or  contents  of  the  notice, 
however,  not  being  disclosed ;  that  a  bill 
exceptions  was  settled  and  filed,  that  a  mo- 
tion for  a  new  trial  was  denied  on  April  7, 
1^1,  and  that  no  stops  have  been  taken  to 
procure  a  transcript  under  secUon  053a,  Code 
ot  GlyU  Prooedurob  A  suivl^naital  oertlfi- 
cate  at  the  derfc,  procured  to  be  filed  by  ap- 
pellant, shows  that  the  bill  of  exceptions 
mentioned  In  the  earlier  certificate  was  not 
a  bill  of  the  excepttons  taken  duiing  the 
trial  of  the  cause,  but  a  bill  of  exceptions  on 
an  ar&tsr  doiylng  a  motion  to  vacate  judg- 
ment.   The  Bupplementsl  certlflcato  also 
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show*  tiiat  there  la  oa  file  In  t&e  office  of  the 
derk  of  the  trial  court  no  notice  of  the  rul- 
ing danjlng  the  motion  for  a  new  trial. 

Section  600,  Code  of  CivU  Procedure,  pro- 
vides that  a  party  may  have  settled*  within 
10  days  after  notice  of  decision  denying  his 
motion  tor  a  new  trial,  exc^tlras  taken  at  a 
trial.  Rule  2  of  the  Rules  of  the  Supreme 
Court  a76  Pac;  tU)  and  of  the  District  OonrtB 
of  Appeal  pTovldes  that  If  a  proceeding  for 
fbA  settlement  of  a  bill  of  exceptions  which 
may  be  used  In  suppcRt  of  an  appeal  Is  pend- 
ing, or  may  stiU  be  Instituted,  the  time  for 
filing  a  transcript  shall  not  begin  to  run  until 
ttie  bill  has  been  filed,  or  tbe  time  In  which 
a  proceeding  for  a  bill  may  be  Instituted  has 
expired,  or  audi  proceeding,  If  instituted,  has 
been  dismissed  by  the  trial  court  Tbe  sup- 
Idemental  certificate  of  the  clerk  of  the  trial 
court  brings  the  present  case  directly  wltbln 
these  prorisions  of  section  690  and  of  rule 
2.  Tbe  time  within  wbidi  a  proceeding  for 
a  bill  of  exceptions  may  be  Instituted  has  not 
yet  expired,  nor,  perforce,  has  tbe  time  for 
the  filing  of  the  transcript 

Motion  to  dismiss  appeal  denied. 

We  concur:  FINLAXSON,  P.  J.; 
OBAIO,  J. 


BOARD  OF  TRUSTEES  '  OF  LELAND 
STANFORD,  JR.,  UNIVERSITY  v.  MIL- 
LER et  al.    (Civ.  2308.) 

(District  Court  at  Appeal,  Third  DiBtriet,  Cal- 
ifornia.   Ang.  26,  1921.    Hearing  Denied 
by  Supreme  Court,  Oct  24,  1821.) 

1.  Boundaries  4s337(5)— Evldeaoe  held  sufll- 
olent  to  sustain  flndlag  of  ostabHshaeot  by 
nutsal  agreement. 

In  action  to  quiet  title  to  land,  where  de- 
fendants daimed  to  a  fence  660  feet  west  of 
tbe  true  boundary,  which  fence  had  been  ae- 
qnipsced  tn  as  tbe  boundary  for  40  years,  evi- 
dence held  to  sustain  a  flntUng  that  the  boimd- 
ary  claimed  by  defendant  was  estaUished  by 
mutual  acreement. 

2.  Boundaries  ^=946(1)— Dootrine  of  agreed 
boundary  held  sot  to  mean  that  Inference  of 
asreement  as  to  boundary  from  acquleseeitce 
does  not  support  added  Inference  that  It  was 
based  on  quostloned  boundary. 

Tbe  doctrine  of  an  agreed  boundary  line 
and  its  valid  effect  ou  coterminous  owners  rests 
on  the  fact  that  there  is  believed  by  the  par- 
ties to  be  an  uncertainty  as  to  the  location  of 
the  true  line,  but  this  does  not  mean  that  tbe 
inference  of  an  agreement  arfring  from  ae- 
qniescence  does  not  support  the  added  iafer- 
enee  that  the  inferred  agrcenmit  was  based 
on  a  queitifmed  bonndary. 

3.  Boundaries  «s>4B  (3)— Agreed  bovadary  la- 
nres  te  beaellt  of  sebssqueat  owmts. 

An  agreed  bonndary  Une  Inured  to  tte 
benefit  of  mbaeqaent  owners,  regardless  of 


whether  or  not  thqr  padHSsd  with  tt*  mader- 
standing  that  the  fence  <n  suA  line  aurted 

the  true  boundary. 

Ai^)eal  from  Supniiv  Court*  Butte  Coun- 
ty;  H.  D.  Gregmy^  Judgeu 

Action  by  the  Board  of  Trustees  <tf  the  Le- 
land  Stanford,  Jr.,  Unitersl^  agabut  W.  H. 
Miller  and  otbwa.  Judgment  for  detail 
ants,  and  plaintiff  appeals.  Affirmed. 

Wilson  ft  Wilson,  of  San  Francisco,  and 
McCoy  ft  Gana,  of  Red  Bluff,  for  appelant 

Guy  R.  Kennedy,  of  Chico,  and  Oewse  F. 
Jones,  of  OrovlUev  for  re^Kinden^ 

FINCH,  P.  J.  The  defendants  wei«  given 
judgment  quieting  their  title  to  acres 
of  land  In  Butte  county,  and  tbe  plaintiff 

appeals. 

(1]  The  plaintiff  holds  the  record  title  to 
the  southeast  quarter  of  section  23,  and  tbe 
defendants  have  the  record  title  to  ISO  acres 
of  land  in  the  southwest  quarter  of  section 
24  in  tbe  same  township,  Including  all  of  tbe 
west  half  thereof.  The-  land  In  dispute  Is 
approximately  tbe  east  half  of  the  east  half 
of  Bald  southeast  quarter.  The  trial  court 
found  In  favor  of  the  defmdants  on  the  is- 
sues of  adverse  possession  and  agreed  bound- 
ary. Since  the  defendants  have  paid  taxes 
In  accordance  with  their  record  title  only. 
It  Is  conceded  that  the  finding  In  favor  of 
adverse  possession  cannot  stand  unless  that 
of  an  agreed  boundary  Is  upheld.  Tbe  ques- 
tion, therefore,  is  whether  there  Is  evidence 
to  support  tbe  finding  that  the  predecessors 
In  title  of  tbe  parties  established  such  bound- 
ary line  by  mutual  agreement  There  la  no 
direct  evidence  of  such  an  agreonent,  and 
the  question  must,  therefore,  be  determined 
from  the  conduct  at  tbe  respective  ownos 
of  the  lands,  viewed  in  the  light  of  the  sur- 
rounding circumstances. 

It  appears  that  the  plaintiff's  lands,  as 
well  as  those  of  the  defendants,  originally 
were  a  part  of  the  Boequejo  rancho.  Wben 
this  rancho  was  subdivided  does  not  appear. 
As  early  as  1879  Wm.  Howard  and  P.  B.  Fox 
bad  acquired  tbe  south  half  of  section  24, 
and  in  the  year  1881  Leland  Stanford  ac- 
quired BoaxB  4000  acres  of  the  randio.  Includ- 
ing the  southeast  quarter  of  section  23 ;  that 
quarter  being  in  me  tftreme  mitlieriy  aid 
of  the  tract 

The  court  found  that  about  the  year  187S 
the  predecessors  in  Interest  of  the  parties, 
being  uncertain  as  to  tbe  bonndary  Une  be- 
tween their  resireetive  lands,  mutually  agreed 
upon  the  location  Uiereof,  constructed  a  >ab- 
stantlal  fence  upon  such  agreed  Une.  and 
that  the  respective  owners  of  said  paroelaiof 
land  have  ever  since  Jointly  maintained  and 
repaired  suA  fence,  and  recognized  it  as 
marking  the  true  boundary  line  between 
their  lands.    The  evidence  «benn  without 
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C(»fllet  that  tlw  fence  stood  In  tts  preaent 
location  as  early  as  1886,  and  that  It  then 
had  the  a[q>earance  of  being  10  or  12  yeara 
old;  that  as  far  back  as  any  witness  knew 
the  plaintiff  and  Its  predecessors  have  occu- 
pied the  lands  to  the  west  of  the  fence,  and 
the  defendants  and  their  grantors  those  to  the 
east;  that  many  years  ago  the  latter  cleared 
the  lands  on  the  east  side  np  to  the  fence, 
and  have  thereafter  cultivated  the  same,  at 
<me  time  having  about  half  of  the  disputed 
atrip  in  alfalfa;  and  that  they  have  never 
been  disturbed  in  their  i)08session  and  ase 
of  such  lands,  nor  have  their  rights  thereto 
been  questioned  prior  to  the  commencement 
of  this  action.  At  all  times  the  respective 
parcels  of  land  have  been  assessed,  and  the 
owners  thereof  have  paid  taxes  thereon  ac- 
cording to  their  record  titles.  In  the  year 
1901  the  plaintiff  made  a  written  lease  to 
Geo.  W.  and  Chas.  Dlcns,  grantors  of  defend- 
ants, of  the  southeast  quarter  of  section  23, 
and  therein  recited  that  the  lands  leased 
contained  100  acres,  more  or  less.  This  lease 
was  renewed  from  year  to  year  up  to  1913. 
The  actual  area  west  of  the  line  claimed  by 
the  defendants  Is  about  112  acres.  A  growth 
of  timber  covers  the  lands  to  the  west  of 
the  fence,  and  such  lands  have  at  all  times 
been  used  for  pasture.  By  actual  survey  it 
was  ascertained  that  the  fence  is  10  chains 
west  of  the  section  line  as  established  by 
fbe  original  surrey  of  the  rancbo. 

Is  acquiescence  for  40  years,  und»  the  cir- 
cumstances stated,  sufficient  evidence  to  sus- 
tain the  finding  of  the  court?  The  evidence 
is  not  BO  conduslve  In  Its  nature  as  to  com- 
pel the  trial  court  to  find  in  favor  of  an 
agreed  boundary.  The  fact  that  the  line  al- 
lied to  have  been  established  by  agreement 
la  660  feet  west  of  the  surveyed  section  line 
la  a  strong  circumstance  against  the  defend- 
ants' claim.  In  the  absence  of  that  ci  ream- 
stance  the  evidence  would  seem  to  be  conclu- 
sive in  flavor  of  the  defendants.  Whether 
that  drenmstance  is  sufficient  to  overcome 
the  justifiable  inference  from  long  acquies- 
cence under  other  ctrcumstances  diown  In- 
volves the  weighing  of  conflicting  evidence, 
a  function  exclusively  of  the  trial  cNmrt,  and 
la  not  a  question  of  law  within  the  prorinoe 
of  the  court  of  ai^}eal. 

"An  agreement  fixing  a  boundary  line  need 
net  be  shown  by  direct  evidence,  but  may  be 
inferred  from  conduct,  and  especiaUy  from 
long  acqoiescenee."   9  a  J.  282;  5  Cyc.  938. 

Tht  **agreement  must  be  express  or  implied 
from  tile  acts  of  the  parties  and  acquiesced 


in  for  the  period  fixed  by  the  statute  of  Ihnl- 
Utiona.**  Wbeatley  v.  San  Pedro,  etc,  B.  a. 
Co.,  169  CaL  614,  147  Pae.  138. 

"A  preaamption  that  an  agreemrat  formerly 
was  made  aa  to  the  location  of  a  boundary 
line  may  arise  from  the  fact  that  one  or  both 
of  the  adjoining  owners  have  definite^  defined 
such  line  by  erecting  a  fence  or  other  monu- 
ment on  It,  and  that  both  have  treated  the 
same  as  fixing  the  boundary  between  them  for 
such  length  of  time  tbat  neither  ougbt  to  be 
allowed  to  deny  the  eorreetnesa  of  ita  location." 
4  R.  O.  U  129. 

[2]  App^Uant  urges  tbat  there  is  no  proof 
that  there  ever  was  any  uncertainty  as  to  the 
location  of  the  true  boundary  line.  There 
Is  no  direct  evidence  to  that  effect,  but,  as 
stated,  the  facts  found  to  exist  Justify  the 
inference  that  the  adjoining  owners  bad 
agreed  upon  the  location  of  the  boundary.  ■ 
This  inference  Is  of  a  valid  agreemrait,  and 
necessarily  Implies  that  there  was  an  uncc^ 
talnty  as  to  the  true  Una  ^The  doctrine  of 
an  agreed  boundary  line  and  ita  Unding  ef- 
fects upon  the  coterminous  owners  rests  fun- 
damentally upon  the  fact  that  there  la,  or 
is  believed  by  all  parties  to  be,  an  uncertain- 
ty as  to  tbe  location  of  t^e  true  line.  *  *  • 
This  does  not  mean  that  tba  Inference  of  an 
agreement  arising  from  acquiescence  does 
not  support  the  added  Inference  that  the  In- 
ferred agreement  was  based  on  a  questioned 
boundary.  The  primary  Inference  Is  of  a 
valid  pre-exlBtlng  agreement,  and  to  be  valid 
that  agreement  must  have  been  based  on  a 
doubtful  boundary  line.**  Glapp  Churchill, 
164  Cal.  746,  ISO  Pac.  1062. 

It  la  contended  that  the  conrt  ened  in  the 
admission  in  evidence  of  the  lease  referred 
to.  While  not  mtlUed  to  great  weight  the 
recital  of  tbe  leaae  aa  to  the  acreage  on- 
braced  within  tbe  aoutbeast  quarter  ot  aec- 
tlon  23  la  Inc(maiatent  witb  ai^llanf  a  pres- 
ent claim  of  title,  and  the  Inatmmait  was 
admissible  aa  a  declaration  against  Interest 
[9]  It  Is  argued  tbat  there  is  no  evidence 
to  support  the  finding  that  the  defendants 
purchased  with  the  understanding  that  the 
fence  marked  tbe  true  boundary.  The  find- 
ing, however.  Is  not  necessary  to  the  conclu- 
sion reached.  The  defendants  acquired  title 
In  the  year  1914.  If  the  boundary  line  was 
established  by  agreement  aa  found  by  tbe 
court,  that  agreement  Inured  to  the  benefit 
of  the  defendanta.  Young  t.  Blakeman,  163 
Cat  477.  96  Pac.  88& 
The  judgment  appealed  from  la  affirmed. 

We  concur;  BUBNEfTF,  J.;  HART,  J. 
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JENSEN  0l  ftl.  V.  FISH  rt  al.  (Chr.  3964w) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  CaUfomia.   S«pt.  28,  1921.) 

1.  Appeal  and  error  «=»I002— General  verdlot 
fer  Injury  on  highway  aaatalnad  by  evidanen 
and  special  vsNlcts. 

Id  action  for  peraonal  injury  caused  by  de- 
fendants' boa  forcing  plaintUER'  Ford  off  the 
higfawBT,  a  general  ver£ct  for  plaintiff  will  not 
be  disturbed  where  the  evidence  waa  conflicting, 
and  the  general  verdict  Is  siqiported  by  special 
verdicts. 

2.  Trial  4s»359( I)— General  venllct  MBtalned 
by  some  nf  the  answers  to  special  Issass  up- 
held. 

A  general  verdict  snstained  by  answers  to 
two  spetial  issues  mast  stand,  thon^  answer 
'to  another  spedal  issne  is  not  snstained  by 

evidence. 

3.  Hlghw^s  ^176— Mistake  Id  Judgment  In 
emergency  not  oontrlbstory  negllgeaoe. 

In  an  action  for  injury  caused  by  defend- 
ants' bus  forcing  plaintiffs'  ear  off  tlie  highway, 
plaintiff  cannot  be  charged  with  contributory 
negligence  in  that  his  action  at  the  time  of  the 
collision  was  such  that  a  carefal  calculation 
afterward  would  show  that  he  could  have  avoid- 
ed the  colUaion. 

4.  Highways  «s»l84(4)  —  Instruetlens  as  to 
probative  elements  of  negflgenoe  pleaded  In 
general  terns  are  not  erroneous. 

In  action  for  injury,  the  complaint  charg- 
ing that  defendants  so  negligently  drove  their 
bus  that  it  forced  plaintiffs'  car  off  the  high- 
way, instructions  regarding  the  duty  of  the  driv- 
er of  a  vehicle  to  give  suitable  signals  when 
about  to  pass  another  and  regarding  the  legal 
rate  of  speed  at  the  time  and  place  of  the  ac- 
cident were  not  error,  since  they  concerned  the 
probatln  elements  of  the  negligence  charged. 

Appeal  from  Superior  Court,  Alameda 
County;  Fred  V.  "Wood,  Judge. 

Action  by  Alma  A,  Jensen  and  another 
against  Fred  W.  Fish  and  others.  Judgment 
for  plaintU&i,  and  defendantB  appeaL  Af- 
firmed. 

Dunn,  White  &  Aiken,  of  Oakland,  for  ap- 
pellants. 

T.  J.  Ledwlch  and  Peter  J.  CroBby^  both 
of  Oakland,  for  jeqpondrata. 

STURTBVAKT,  J.  The  plaintiffs,  as  hus- 
band and  wife,  brought  an  action  against 
the  defendants  to  recover  damages  for  per- 
wmal  injuries  sustained  by  the  plaintiff  wife 
In  an  automobile  accident  The  plaintiffs 
recovered  a  judgment,  and  the  defendants 
have  appealed  under  the  new  method. 

In  the  (diarging  part  of  their  ccanplalnt, 
the  plaintUEs  aver  that  at  the  time  of  the  ac- 
cident the^  were  traveling  In  a  Fcvd  sedan 
In  the  public  road  leading  from  San  Jooe  to 


Oakland;  that  tbe  drfendanta  vere  oparating 
a  certain  automobile  bn>;  that  at  ttw  time 
of  the  acddnit  the  defendants  ao  carelessly, 
negligently,  and  nn^MUfniiy  droves  opeiatad, 
and  ran  aald  automobile  bus  that  said  bus 
collided  with  and  atroek  the  Ford  sedan,  and 
forced,  crowded,  and  knodnd  it  and  the  oc- 
cupants thereof  off  the  road.  In  support  of 
their  pleading  evidence  was  introduced  by  the 
plain  tMBa  to  the  effect  that  the  defendants' 
bn^  aptwoactaed  from  the  rear  at  a  speed  esti- 
mated by  different  witnesses  at  firom  30  to 
87  miles  an  hour;  that  the  driver  gave  no  sig- 
nal of  warning;  that  on  meeting  up  with  the 
Ford  sedan  the  driver  of  the  bus  tamed  to 
the  left,  and,  when  Immediately  ahead  of  the 
Ford  sedan,  swerved  the  bus  to  the  right  at 
an  angle  estimated  at  from  60  to  70  degrees, 
and  that  the  Ford  sedan,  although  at  that 
Ume  traveling  with  Its  1^  wheels  on  the 
roadbed  proper  and  its  right  wheels  on  the 
right-hand  shoulder,  swerved  still  more  to 
the  right  and  later  turned  ovw  In  a  dltdi 
on  the  right-hand  side. 

[1,2]  The  jury  returned  a  general  verdict 
and  c^laln  special  verdicts.  The  general 
verdict  was  In  fovor  of  the  plaintiffs,  and  the 
^wdal  verdicts  were  as  follows:  (1)  The  de- 
fradants*  stage  did  not  actually  strike  and 
knock  plaintiffs*  automobile  from  the  hig^i- 
way;  (2)  it  did  strike  or  come  in  contact 
with  the  plaintiffs'  car ;  (3)  it  did  force  plain- 
tiffs* automobile  off  the  highway;  and  (4)  it 
did  crowd  plalntlfb'  automobile  off  the  h^- 
way.  In  th^r  flrst  point  the  appdlants  str^- 
uously  insist  that  the  automobile  bus  did  not 
toudi  the  Ford  sedan.  However,  tiiere  waa 
evidence  both  ways,  and  the  jury,  in  ita  q»e* 
dal  verdict  Na  2,  found  against  the  defend, 
ants  on  that  Issue.  There  was  sudi  a  rea- 
sonable conflict  in  the  testimony  that  we  are 
not  at  all  inclined  to  take  the  view  that  this 
case,  In  this  respect,  does  not  fall  within  the 
rule  so  often  repeated  that  appellate  courtB 
have  no  right  to  disturb  the  verdict  of  the 
jury  when  the  evidence  is  cwflicting.  Fur- 
thermore, if  we  shonld  hold  that  the  second 
special  v»dict  is  not  snstained  by  the  evi- 
dence, nevertheless  the  Judgment  must  stand, 
for  it  is  supported  by  the  general  vodlet, 
and  special  verdicts  8  and  4. 

[I]  The  aivellants  oontoid  ttiat  the  driven 
of  plaintiff^  automoUle  waa  guilty  of  contxlb- 
utory  negligence.  This  contention  tests  on 
the  argument  that  0ie  driver  of  the  Ford  ne- 
dan  did  not  nae  the  very  beat  of  jndgmeot 
at  the  time  he  saw  tbo  automobile  boa  at- 
tempting to  cross  la  fnunt  at  him.  ISw  Su- 
preme Goort  said,  in  Earr  r.  Park%  40  GaL 
188, 

•  *  It  would  be  absurd  to  hold  that 
even  an  adtdt  person,  in  time  of  imminent  dan- 
ger, is  negligent,  nnless  he  takes  evsry  precav- 
tton  that  a  carefnl  ealeulatiim  afterward  will 
show  he  night  have  taken." 
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That  case  was  recently  dted  with  aniroral 
in  Sbupe  t.  Bodolph  (Sup.)  107  Paa  57. 
Moreorer,  IooMd^  at  the  record  at  this  time, 
Tnany  months  after  the  accident,  we  are  un- 
able to  see  that  the  driver  of  the  Ford  sedan 
did  anTthIng  he  should  not  have  dtaie,  or 
omitted  to  do  anything  he  should  hare  done. 

[4]  The  trial  court  gave  an  Instruction  to 
the  Jury  regarding  the  duty  of  the  driver  of 
the  vehicle  to  give  a  suitable  and  audible 
signal  when  he  Is  about  to  pass  another  ve- 
hicle on  the  public  ht^way.  It  also  gave  an 
Instruction  regarding  the  rate  of  speed  whl(* 
was  le^l  at  the  time  and  place  of  the  acci- 
dent. It  la  conceded  that  both  instructions 
were,  In  the  abstract,  correct  statements  of 
taw;  however,  it  is  ccm tended  that  the  sub- 
ject of  each  of  the  Instructlong  was  not  In- 
r<dved  In  the  Issues  made  by  the  pleadings. 
In  pasidiig  It  may  be  said  that  mudi  evidence 
was  introduced  at  the  time  of  the  trial  on 
both  subjects  by  both  parties,  without  any 
objection.  The  record  does  not  show  whether 
Om  instroctloQa  in  qnestloii  were  tendered 
by  the  plalntlfT  or  the  defendant,  or  were 
gtrea  by  the  court  of  its  own  motion.  The 
aKwUants  claim  ttiat  the  complaint,  which  we 
qnoteA  above,  diarges  spedflc  negUgenoe,  and 
that  tt  does  not  charge  ezceflBlTe  apee4  or 
fttllure  to  gtve  a  slgnaL  Tills  contentloD 
may  be  ccmceded,  and  yet  the  ccmtention  does 
not  lead  to  the  ccmcluslon  ^Ich  the  appel- 
lants contend  tor.  Whatever  else  may  be 
charged  In  the  ctnaplalnt,  it  Is  patent  that 
tine  complaint  charges  that  the  defendants 
so  nq^lguntly  drove  tiieir  bos  fbAt  It  forced 
the  Ford  sedan  off  the  highway.  Hie  pro- 
bative elements  of  that  negligent  act  are, 
among  other  things,  the  size,  the  speed,  the 
want  of  signal,  and  13ie  close  prtuilmity  in 
which  the  bus  attempted  to  pass  at  an  angle 
of  60  or  70  degrees  across  the  path  of  the 
Ford  sedan.  Iiwtmctious  on  each  and  «very 
one  of  these  probative  dements  were  perti- 
nent to  the  rights  and  llabUltles  of  the  Utl- 
gants.  There  was  no  error  in  gtrlng  either 
of  the  instructions. 

We  find  no  error  whatsoever  In  the  record. 

The  Judgment  Is  affirmed. 

We  concur:  lANDGON.  P.  J.;  NOUBSB.J. 


PEOPLE  V.  ZARATE.    (Cr.  791.) 

(District  Court  of  Appeal,  Second  District, 
Division  2,  California.    Sept.  26.  1921.) 

I.  Criminal  law  «=>M30(5)— Points  held  In- 
safflelestly  presented  for  ooislderatlon. 

Points  that  "court  erred  in  overruling  de- 
fendant's objection,"  followed  by  a  reference 
to  the  transcript  without  argument  or  cita- 
tion in  support  of  the  points,  and  that  the 


court  erred  in  tha  refnssl  to  give  Instmctlons, 
followed  by  reference  to  the  transcript  for  the 
text  of  tbe  requested  inBtmctions,  with  cita- 
tion of  coses,  bat  without  statement  as  to 
what  principle  or  rule  the  eases  ennndats. 
will  hot  be  conridered. 

2.  Criming  law  «s>l  130(5)— Points  Wt  sup- 
ported by  argamant  not  oonsldered. 

Pointa,  though  fully  stated,  wUI  not  be 
eoDsidered,  where  not  supported  by  the  slight- 
est argument 

3.  Crtnlnal  law  ^1 172(2)— Instmotfoa,  giv- 
ing InsufllDieat  deflnltlon  of  a  ooofeasloa, 
bold  harmless  In  view  of  the  evidenoe. 

Instruction,  giving  incomplete  definition  of 
what  coDStitutes  a  confession,  held  harmless 
in  view  of  defendant's  plain  and  direct  state- 
ment in  written  confession  that  he  committed 
the  crime. 

4.  Criminal  law  «s»822(4)— Imtnietloa  n  to 
eonfessloa  et  dafandaat  bald  not  silsload- 
lig. 

In  prosecution  for  forgery,  instruction  as 
to  defendant's  confession  keld  not  to  lead  ja- 
rors  to  think  that  the  court  had  passed  upon 
the  question  of  the  free  and  voluntary  char- 
acter of  the  confession,  in  view  ai  instruc- 
tions as  a  whole. 

5.  Criminal  law  ^=3736(2)— Court  required  to 
pass  on  voluntary  oharactsr  of  ooafessios 
In  flrst  Instaaos  ta  dot«wlM  wheHisr  It  Is 
admissible. 

It  Is  the  duty  of  the  trial  eonrt  to  deter- 
mine in  the  flrst  instance  whether  a  confes- 
sion was  free  and  voluntarily  made  as  a  basis 
for  a  determination  <tf  the  qoeatiffia  of  Its 
admisribility  in  evidence. 

6.  Forvefy  «s>42— Evidenoe  that  pnrson  who 
had  nama  similar  to  that  fftrged  was  not  a 
resident  of  part  lee  iar  town  held  admlssMln. 

In  prosecution  for  forgery,  testimony  of 
residents  of  small  town,  of  wbich  person  whose 
name  defendant  was  alleged  to  have  forged 
was  represented  to  be  a  resident,  as  to  whether 
there  was  such  person  in  such  town,  held  ad- 
missible to  show  fictitious  character  of  name 
alleged  to  have  been  forged. 

7.  Criminal  law  «=>l l&6(4)--jBdgmeRt  Mt  re- 
versed for  teohnloal  error. 

Under  Const  art  6,  S  4%,  Judgment  will 
not  be  reversed  for  an  error  which  has  not 
resulted  In  a  miscarriage  of  Justice. 

Appeal  from  Superior  Court,  San  Dlejjo 
County;  E.  A.  Luce,  Judg& 

P.  S.  Zarate  was  ccmvlcted  forgery,  and 
he  appeals.  Affirmed. 

Edward  J,  Kelly,  ol  San  Dl^,  for  appel- 
lant. 

n.  S.  Webb,  Atty.  Oen..  Arthur  Keetcb, 
Deputy  Atty.  Gen.,  and  John  W.  Ualtman, 
of  Los  Angeles,  for  tbe  People. 

WORKS,  J.  This  is  an  ai^teal  from  a 
Judgment  of  conviction  of  the  crime  of  for- 
gery. Joseph  Lb  Thing  and  Charles  B.  Thing 


As»Fw  other  eases  wt  saus  topie  sod  KST-NUMBBR  la  all  Ksv-NnmBsred  Dliests  skA  Indesaa 
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coDdueted  a  mereantUa  tmalneas  under  the 
mune  of  Tliing  Bros.,  In  the  little  town  ol 
Tecate,  part  of  which  place  Is  In  San  Diego 
connt7  and  part  In  the  republic  of  Mexico. 
On  account  of  the  lack  of  banking  facilities 
in  the  village,  It  was  the  custom  of  Thing 
Bros,  to  Issne  their  diecha  on  a  San  Diego 
bank  to  the  people  of  the  place  In  exchange 
for  cash,  the  paper  then  being  nsed  In  the 
transaction  of  bnalness  with  the  ontside 
world.  The  checks  were  always  drawn  by 
the  brothers  tbemselres,  one  b^g  accustom- 
ed to  write  thou  by  hand,  while  the  other 
nsed  a  typewriter  for  the  pnrpoee.  The  type- 
written paper  was  drawn  from  a  red  and  a 
black  ribbon,  each  of  the  colors  being  nsed, 
InTariably,  on  a  certain  and  deOnlte  portion 
of  each  dieck.  Appellant  procured  one  of 
these  typewritten  checks  In  the  sum  of  ¥5, 
throagh  a  third  perstm,  paying  that  amount 
for  It  Next,  through  a  conductor  on  the 
railroad  mnning  from  Tecate  to  San  Diego, 
he  procured  both  a  blat^  and  a  red  type- 
writer ribbon  from  the  latter  place,  and  also 
a  pad  of  blank  checks  upon  the  bank  on 
which  Thing  Bros,  were  accustomed  to  draw 
their  paper.  AK>ellant  then  wrote  a  letter, 
purporting  to  be  signed  by  one  B.  E.  Snyder, 
to  another  bank  In  San  Diego,  Inclosing  two 
checks  and  asking  the  bank  to  make  collec- 
tion of  them.  The  checks  were,  respectlTe- 
ly,  for  the  sums  of  V^tOlO  and  f992,  were 
drawn  on  the  bank  with  which  Thing  Bros, 
did  bushiess,  were  payable  to  E.  E.  Snyder, 
were  signed  **Thing  Bros.,  by  J.  Ij.  Thing," 
and  were  typewritten  In  tfro  colors.  In  exact 
accord  with  the  custom  followed  by  Joseph 
L.  Thing,  the  brother  whose  practice  It  was 
to  draw  the  typcwrittm  paper  Issued  by  the 
firm.  The  bank  was  instructed,  after  coUectp : 
Ing  the  proceeds  of  the  checks,  to  send; 
¥1,700  In  currency  to  the  allied  Snyder  at 
Tecate  by  the  railway  c<mductor  above  men- 
tioned. It  was  stated  In  the  letter  that  the 
money  was  to  be  used  for  the  purpose  of 
paying  Snyd^s  men.  The  remaining  $302 
was  directed  to  be  deposited  In-the  bank  to 
which  the  letter  was  addressed,  In  the  name 
of  Snydor.  The  currency  was  sent  to  Te- 
cate, not  by  the  conductor,  howoTer,  but  by 
registered  mall,  and  was  delivered  to  ap- 
pellant, who  receipted  for  It  In  Snyder's 
name,  by  himself  as  agent  The  balance  of 
the  proceeds  of  the  two  checks,  $302,  was 
placed  on  deposit  in  the  bank  as  directed, 
and  $300  of  it  was  later  withdrawn  on  a 
check  bearing  the  signature  of  the  alleged 
Snyder,  but  the  money  was,  as  before,  de- 
livered to  appellant  as  Snyder's  agent  It 
was  shown  at  the  trial  that  neither  of 
the  two  checks  sent  to  tbe  San  Diego 
bank  was  signed  by  either  of  the  broth- 
ers ^iDg,  and  appellant  made  vrritten 
confession  that  the  signature  was  appoided 
to  each  of  them  by  him.  No  such  persm  as 
B.  B.  &ajAa  appeared  at  the  trial,  and  sev- 
eral witnesses  from  Tecate  tfstlfled  that 


they  knew  of  bo  such  person.   Some  days 

after  procuring  Uie  original  dietft  for  95 
from  Thing  Bros^  which  paper  the  prosecu- 
tion, of  course^  d^Ums  appellant  used  as  an 
exCTtplar,  he  endeavored  to  sdl  it  to  ooe 
Blanco  for  $4.  bot  Blanco  did  not  boy  It. 
This  chedE  must  have  been  finally  destroyed, 
as  it  was  never  presented  tax  payment  The 
charge  against  appellant  was  for  forging  the 
check  for  $1,010. 

[1  ]  ^pellant  makes  at  least  eight  pctots 
upon  rulings  during  the  trial,  each  of  them 
stated  in  this  manner,  "Tbe  conrt  erred  in 
overrollng  defendant's  objectton,"  fc^owed 
by  a  reference  to  the  traiucr^t  Not  mily. 
In  eadi  Instance,  does  counsel  CaH  to  state 
the  question  to  whldi  objecticm  Is  made,  or 
the  objection  its^,  but  none  of  the  points 
Is  argued  and  no  authority  is  dted  in  sup- 
port of  any  of  them.  Such  a  casual  preaoita- 
tikm  of  p(dntB,  if  followed  up,  would  impose 
upon  us  a  labor  which  is  wlUiin  the  peeoliar 
province  of  couns^  and  which  does  not 
ocmie  within  the  range  of  onr  duty.  We  are 
not  called  upon  to  consider  points  so  pre- 
sented. Gray  t.  Walker.  157  CaL  381,  108 
Pac.  278. 

In  more  than  a  halt  dosoi  instances  appe- 
lant diarges  em»  In  the  refusal  of  the  trial 
court  to  give  instructions,  contenting  him- 
self  with  a  reference  to  the  transcript  for 
the  text  of  the  requested  Instructions,  and 
citing  cases  in  each  place  without  giving  na 
any  information  as  to  what  iwloelple  or  rule 
the  cases  enunciate.  Points  so  presented 
will  not  be  considered.  In  a  case  in  which 
counsel  referred  to  instructions  in  a  sindUr 
mannor  and  dted  sections  of  the  Code  by 
number  in  snppwt  of  Ids  daim  tint  thay 
ehoDid  have  been  given,  tin  Biqpraiiie  Ooort 
said: 

"If  eonnsel  iHIl  not  take  llie  time  to  p<^t 
out  the  particular  instruction  or  instructions 
upon  wbieh  he  predicates  error,  and  the  law 
which  he  invt^es,  we  wIU  not  do  so."  People 

V.  Ghutnacut,  141  Cal.  682,  75  Pac.  340. 

[2]  There  are  other  questions  whlcli  are 
stated  in  appellant's  brief  by  mere  ref^ 
ence  to  the  transcript  without  attonpt  to 
acquaint  us  with  their  nature  by  anything 
whatever  shown  upon  the  face  of  the  brief ; 
and  there  are  still  others  which,  oven  thooi^ 
they  are  more  fully  stated,  are  not  suppli- 
ed by  the  lightest  argument  Under  the 
authorities  already  dted,  we  are  bound  to 
c<msld»  none  of  these. 

[S]  It  Is  contended  that  the  trial  court  er- 
red In  instructing  the  Jury  that  a  "cootes- 
slon.  In  criminal  law,  Is  a  voluntary  declara- 
tion made  by  a  person  who  has  committed 
a  crime,  to  another  ona."  This  d^taiitlon 
is,  indeed,  fragmentary  and  Incomplete^  bat 
It  does  not  appear  to  us  that  its  presentatioa 
to  the  Jury  could  have  prejudiced  apptflmnt 
In  his  written  confession,  after  acknowledg- 
ing Hw  aatborahtp  oC  the  lattw  to  ttw  San 
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Diego  bank  with  wWdi  the  two  ebedci  vcre 

Inclosed,  appelant  rays: 

**I  also  forced  tbe  aignatura  of  Tiling  Broth- 
on,  hr  J*  It.  Thing,  to  the  two  dieck*  men- 
tloned  in  Mdd  letter,  acfmatbs  2002." 

With  this  plain  and  direct  statement  be- 
fore the  jnr7.  It  made  little  difference  wheth- 
er any  instmctlon  was  given  upMi  the  mean- 
ing of  the  word  "confesaloQ."  It  must  have 
been  obTious  to  them,  without  definition 
from  the  conrt,  that  a  posltlTO  confession 
of  the  cmnmlBsion  of  the  crime,  not  to  be 
misunderstood  by  an  Intdllgent  mind,  was 
before  them.  Appelant  conld  have  suffered 
no  substantial  Injury  from  the  Instruction 
giren. 

t4]  The  next  claim  made  Ify  appellant  is 
that  the  trial  court  ferred  In  stating  to  the 
jury  that  the  court  had  passed  upon  the 
question  of  the  free  and  voluntary  charac- 
ter of  the  confession  of  appellant  In  order 
that  this  point  may  be  intelligently  consid- 
ered, It  is  necessary  to  set  forth  the  entire 
instructiott  to  the  jury  concerning  the  con- 
fession, as  it  is  in  that  instruction  that  the 
alleged  erroneous  statonent  oocors.  The  in- 
struction follows: 

•Tfoo  are  fortber  instructed  that  part  of  the 
evidence  relied  upon  in  this  case  by  the  prose- 
eotion  is  what  is  termed  a  confession,  or  what 
is  claimed  by  the  prosecution  to  he  a  confes- 
mon  by  the  defendant,  and  a  confession,  in 
crimini^  law,  is  a  voluntary  declaration  made 
1^  a  person  whs  has  committed  a  crime,  to 
another  one,  and  the  law  of  this  state  reqnires 
that  before  the  confession  may  be  admitted 
in  evidence  and  considered  by  yon  that  It  be 
'a  free  and  voluntary  confession;  that  is,  that 
it  be  not  induced  by  either  a  promise  of  re- 
ward or  by  a  threat,  or  by  any  duress.  It 
must  be,  in  other  words,  what  is  stated,  a 
free  and  voluntary  statement  on  his  part,  be- 
fore that  confession  Is  admitted  in  evidence 
In  this  case  and  brought  to  your  attention  and 
permitted  to  namlne  IL  The  oonrt  has  passed 
upon  that  question,  and  has  roled  that  the 
confession  is  evidence  by  reason  of  the  fact 
that  it  was  free  and  voluntarily  made,  and 
that  It  is  legally  admissible  and  legally  and 
properly  to  be  considered  by  you.  Therefore, 
tf  yon  after  having  heard  the  evidence  In  the 
'ease  and  believe  that  there  la  a  conflict  of 
evidence  as  to  whether  or  not  that  confession 
was  freely  and  voluntarily  made,  you  have  the 
ri^t  and  privily  of  paasing  upon  that  qnes- 
don  of  fact  yourselves,  as  to  whether  or  not 
It  was  freely  and  voluntarily  made,  and  to  re- 
ject the  confession  from  year  consideration  If 
yon  believe  that  It  was  not  freely  or  volun- 
tarily made;  or,  perhaps  stating  it  more  cor- 
rectly, unless  yon  do  believe  beyond  a  reason- 
able doubt  that  it  was  freely  and  voluntarily 
mad*." 

It  Is  to  be  obserred  that  In  the  course  ot 
tbe  instruction  the  court  remarked  that— 

*mie  conrt  has  passed  upon  that  question, 
and  has  ruled  that  the  confession  is  evidence 
1v  nasoB  of  the  faet  that  it  was  frea  [slcil 
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SD<  nliiBUTOj  made,  and  that  it  Is  legally  ad- 
missible and  legally  and  properly  to  be  con- 
ridered  by  you." 

It  Is  this  statement  that  appellant  assails 
as  objectionable.  While  It  were  better  that 
the  condemned  matter  had  not  been  Included 
in  tbe  Instruction,  it  does  not  appear  to  as 
that  its  use  operated  to  the  prejudice  ot  ap- 
pelant; considering  It  In  connection  with 
what  foDowed  It  The  statement  itself, 
while  It  did  contain  the  assertion  that  tibe 
court  had  passed  upon  the  question,  was  soft 
ened  by  the  ezpressioiis  to  the  efltet  that  the 
court  "has  ruled  that  the  confession  Is  evl- 
dence,"  "that  It  Is  legally  admissible,'*  and 
that  it  is  "legally  and  proporly  to  be  ccmsider- 
ed"  by  the  jury.  Following  these  statements, 
Immediately,  the  jury  was  told: 

"Thepefore.  if  •  •  •  you  beUeve  that 
there  la  a  conflict  ot  evidence  aa  to  whether 
or  not  that  confession  waa  freely  and  volun- 
tarily made,  you  have  the  right  and  privflege 
of  passing  on  that  gnestion  of  fact  yourselves, 
as  to  whether  or  not  It  was  freely  and  volun- 
tarily made,  and  to  reject  the  confeasion  from 
your  .consideration  •  •  •  onless  you 
•  •  •  t>elieve  beyond  a  reasonable  doubt 
that  It  was  freely  and  voluntarily  made." 

[S]  In  the  last  analysis,  and  coDtfdecliig 
the  entire  Instmctlrai  tOKether,  it  appears  to 
US  that  It  amounts  to  notlilng  more  than  a 
statement  that  the  court  had  passed  upon 
the  que8ti(m  only  for  the  purpose  of  determin- 
ing u^btber  the  cMfesslon  was  admissible 
In  evidence  that  it  had  beoi  admitted,  and 
that  the  members  of  the  jury,  as  judges  of 
the  facts,  were  flniOly  to  pass  upon  the  ques- 
tion whethw  it  was  freely  and  volnntarlly 
made.  Thus  understood,  the  Instruction 
was  proper,  for  It  Is  the  duty  of  a  trial  court 
to  cmslda.  in  the  first  Instance,  whether  a 
conftasion  was  freely  and  volnntarlly  made, 
as  a  basis  tor  a  determination  of  the  ques- 
tion of  its  admissibility  In  eTldenc&  People 
T.  Jim  Tl,  82  CaL  00;  People  v.  Oilveria,  127 
Oal.  876,  {»  Pec  772. 

[I]  Several  of  the  witnesses  at  the  trial 
were  adrad  by  Cie  prosecution  whether  they 
knew  sttch  a  person  as  B.  B.  Snyder,  and  in 
each  Instance  the  question  was  met  by  an 
(Ajecti<»,  whItA  was  overruled.  It  Is  con- 
tended that  these  rulings  were  erroneoos. 
While  a  forger,  naturally,  might  employ  the 
name  of  a  known  person  in  the  commission 
of  tiie  crime  of  which  be  is  guilty,  in  the 
manner  in  which  Snyder's  name  was  used 
here,  there  is,  perhaps,  a  greater  likelihood 
that  he  will  employ  a  fictitious  name.  At 
any  rate,  the  fact  that  one  charged  with  the 
crime  has  used  a  fictitious  name  in  his  work 
would  be  a  drcunutance  to  be  consida^d, 
in  connection  with  others.  In  determining 
his  guilt  or  Innocoice.  ^le  question  whether 
Snyder  was  known  as  an  actual  person  was 
addressed  to  three  residents  of  Tecate,  which 
the  evidence  shows  was  a  very  small  place. 
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Under  these  drcnnutftnces  tXu  qnesUon  was 

entlrdy  proper. 

[7]  On  account  of  the  great  number  of  er- 
rors claimed  by  appellant  to  have  been  com- 
mitted by  the  trial  court,  principally,  how- 
ever,  in  the  very  general  manner  upon  which 
we  have  passed  comment,  we  have  made  ex- 
amination of  the  ratlre  cauae.  including  the 
evidence.  C<Mist  art  6,  {  4^.  From  such 
examination  we  are  abundantly  sattsQed 
that  If  any  error  was  committed  by  the  trial 
court,  which  we  are  far  from  deciding*  such 
error  has  not  renilted  in  a  miscarriage  of 
Justice. 

Judgment  affirmed. 

We  concur:  FEMIATSON,  P.  J. ;  OBAIO,  J. 


ROBERTS  V.  SOUTHERN  PAa  CO.  et  9L 
(Cfv.  3926.) 

(XMstrict  Court  of  ^peal.  First  District,  IM- 
TiBlon  1,  Califoniis.  Sept  24, 1021.  Hearing 
Denied  by  Supreme  Court  Not.  21,  1021.) 

1.  Appeal  and  error  «=a977 (3)— Order  flrantiM 
Raw  trial  revened  aaly  where  disoraiHoa 
abnei. 

Oo^  whoi  the  dteeretlon  of  tiie  trial  court 
has  been  abused  will  the  appellate  court  rererse 
an  order  granting  a  new  trial 

2.  Appeal  aad  error  4=>854(6)— Order  graat- 
Ing  new  trial,  oeneraJ  In  Ita  terms,  afllrmod 
if  properiy  iraated  on  aay  ef  grooeda  as- 
•Ignad. 

Where  die  motion  for  new  trial  was  baaed 
on  an  the  statottwy  grounds,  and  the  order 
granting  the  new  tolal  was  made  before  the 
amendment  of  1010  (St  1010.  p.  141)  to  sec- 
tion ^7  of  Code  CiT.  Proe.,  and  was  general  in 
its  terms,  it  must  be  affirmed  if  it  could  prop- 
erly have  been  granted  on  any  of  the  grounds 
assigned. 

3.  New  trial  «=65— If  the  coart  was  sot  sat- 
isfied with  the  verdlot.  Its  duty  was  to  great 
■otIoB  for  new  trial. 

If  the  trial  court  was  not  satisfied  with  the 
verdict  it  was  Its  duty  to  grant  the  motion  for 
a  new  triaL 

4.  Negllgeaoe  <t=>l36(26)— Ceatrihatory  aegll- 
geiHo  for  Jary. 

Question  of  oontribatory  negUgenee  Is  one 

of  fact  for  the  jury,  except  in  those  cases  in 
which,  judged  in  light  of  common  knowledge  and 
experience,  there  ia  a  standard  of  prudence  to 
which  all  perEons  similarl;  situated  must  con- 
form, and  in  these  cases  failure  to  reach  that 
standard  is  contributory  negligence  as  a  matter 
•f  taw. 

5.  Appeal  and  error  «»I015(2)— Oa  oonfliot- 
lag  evldeaoe  or  when  the  qaestlon  of  proba- 
tive foroe  of  the  evidence  arises,  grant  of 
new  trial  Is  not  reviewable. 

Where  there  Is  appreciable  conflict  In  the 
evidence  or  where  the  question  as  to  probative 


force  or  evidentiary  value  of  the  testimouy 
arises,  the  action  of  the  trial  court  In  granting 
a  new  trial  is  not  reviewable  on  appeal. 

8.  Appeal  and  error  «3>933(l)— PreaampUea 
Is  In  favor  of  oorreotnaas  ef  an  ardor  grant- 
ing a  new  trial. 
In  considering  the  Queation  of  the  correct- 
ness of  an  order  granting  a  new  trial,  the  pre- 
sumption on  appeal  is  in  favor  of  the  order. 

7.  Appeal  and  error  9=9933(4)— Presnmed  that 
new  trial  was  graated  beoanse  verdict  was 
against  the  weight  of  the  evidenes. 

In  an  action  for  causing  the  death  of  a 
brakeman,  an  experienced  railroad  man.  who 
^Uced  hhnself  between  two  cars  while  they 
were  in  motion,  in  view  of  eondoet  of  deceas- 
ed, on  an  appe^  from  an  order  granting  a  new 
trial,  it  will  be  assumed  that  the  trial  court 
was  satisfied  that  the  verdict  was  contraxy  to 
the  weight  of  the  evidence. 

8.  Appeal  and  error  *=»977(3)— Grant  of  new 
trial  not  sat  aalda  where  case  ahowa  a  rea- 
aonahlo  or  datable  Jnsdfioaflon  for  It. 

Where  the  case  shows  a  reasonable,  or  even 
a  fairly  debatable  Justification,  for  the  action 
taken,  an  order  of  the  trial  court  granting  a 
motion  for  a  new  trial  will  not  be  set  aidde 
on  appeal. 

9.  Railroads  «»262— Nat  liable  for  lajwy  ky 
def eotlve  otr  nader  oentrel  off  oenneollng  read. 

A  railway  company  delivering  a  defective 
freight  car  to  a  connecting  carrier,  which  ac- 
cepts it  with  knowledge  of  the  defect  is  not 
liable  to  employees  of  the  connecting  carrier 

for  injuries  caused  by  the  defect 

Appeal  from  Supralor  Court  0It7  and 
County  of  San  IVancisco;  Qeorge  A.  Storte- 
vant  Judge. 

Action  by  Gene  P.  Bobvts  against  the 
Southern  Pacific  Company  and  anottter. 
From  an  order  granting  a  motion  for  nmr 
trial,  plaintiff  aiH^^als.  Affirmed. 

O^eodore  A.  Bell,  of  San  Frandaoo  (Ol  A. 
Linn,  of  Napa,  of  counsel),  for  appellant 

Ford  &  Johnson^  of  San  Francisco^  for  n- 
spondents. 

WASTE,  P.  J.  The  plaintiff  brought  this 
action  to  recover  damages  for  the  death  of 
his  son,  alleged  to  have  been  caused  by  the  • 
negligence  of  the  def^daut  He  now  appeals 
from  the  order  granting  the  defendant  a  new 
trial,  after  verdict  and  judgment  In  his 
favor. 

Plaintiff's  decedent  his  son,  WilUam 
Rellly  Roberts,  was  a  switchman  In  the  em- 
ploy of  the  California  State  Belt  Railway, 
which  is  operated  along  the  San  Frandsco 
water  front  receiving  freight  cars  from  va- 
rious transportation  companies  for  delivery 
to  the  piers  and  docks.  It  is  connected  with 
tile  tracKS  of  the  respondent  at  a  point 
known  as  the  King  street  transfer.  On  the 
evoilng  of  October  0,  1014,  two  cars  were 
l4aoed  on  the  transfer  trade  emidoyeea 
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rob;:^t8  t.  southern  pac.  00.  969 
(»1  p.) 

One  of  tbese  cm  was  ia  aooq>ttDg  the  oun  with  Mtlc»  of  their 


of  tte  rapondait 
in  bad  order.  l!be  drawbead  and  erery- 
tblng  ptttalnlng  to  the  coapUng  was  min- 
ing. This  car  wai  fastmed  to  another  bj 
means  of  a  dialn  wound  around  Its  azla,  and 
connected  with  the  drawhead  of  the  other 
car  with  from  2H  to  3  feet  of  dack  between 
the  two  cars.  Later  In  the  day  these  cars 
were  taken  off  the  transfer  track  by  the 
belt  line  railway,  with  foU  knowledge  of 
their  defective  c(»idltlQn»  to  be  deUrned  at 
32.  On  0ie  afbnnoon  of  the  next  day 
the  two  cars,  stUl  chained  t(^;other,  were 
Idaced  at  the  end  ftf  a  train,  to  be  redellTered 
by  the  bdt  Une  to  the  respondent  While 
being  thus  transported,  the  car  with  the  de- 
fective coupler  was  derailed*  but  after  run- 
ning  off  the  trade  for  about  200  feet*  It  re- 
ralled  its^  Boberts*  the  deceased,  who 
was  then  acting  as  a  switchman  on  the 
line,  gave  the  flnginaflp  a  signal  to  stop  the 
train  while  he  went  to  InTeetlgate  the 
trouble,  and  to  remove  an  amount  of  dfibris 
which  had  collected  on  the  axle  of  the  car 
while  mnnlng  derailed.  When  the  train 
abwped  the  absence  of  the  coupling  permit- 
ted the  two  end  can  to  come  together.  Jiob- 
erts  then  gave  the  oiginear  a  signal  to  back 
the  train  in  order  to  separate  the  cars  and 
enable  hhn  to  hMA  underneath  them  and 
dlscoTCT  the  cause  <tf  the  acddoit  As  the 
train  backed  and  the  cars  separated,  he  lean- 
ed forward  and  placed  his  head  between  the 
two  CUTS.  With  the  backing  of  the  train, 
the  rear  car,  whl<3k  was  the  one  with  the 
defedlve  couito^  continned  to  bac&  nntll  It 
took  up  the  slack  in  the  chain,  when  it  sud- 
denly rebounded,  the  two  cars  coming  to* 
getber,  crushing  Roberts'  skull  and  causing 
his  death.  The  absoice  of  the  coupling  was 
a  defect 'whl(^  was  readily  notioeahle.  Zt 
was  known  to  the  employees  of  the  belt  line, 
and  its  foreman  told  Roberts  two  cars  were 
in  bad  order.  Roberta,  himself,  was  an  ex^ 
perieojced  railroad  man. 

On  these  facts  the  case  wait  to  the  jury, 
which  rendered  a  verdict  in  fuvor  of  plain- 
tiff In  the  sum  of  $5,000,  Defendants  moved 
for  a  new  trial,  which  was  granted.  From 
the  order  granting  the  motion  for  a  new 
trial,  this  ainwal  Is  prosecuted. 

The  api}ellant  takes  the  position  that  the 
order  granting  the  motion  for  a  new  trial 
must  be  reversed  upon  two  grounds.  His 
first  contention  Is  that  the  evidence  so 
oonduslvely  estaUlsbes  that  the  plaintiff's 
Intestate  was  not  guilty  of  any  contributory 
negligence,  as  to  preclude  the  court  from 
setting  aside  the  verdict  upon  the  ground  of 
the  insufficiency  of  the  evidence  to  support 
its  finding  to  that  effect  He  next  contends 
that  the  respondent  was  guilty  of  negligence, 
as  a  matter  of  law,  in  delivering  the  cars 
with  the  defective  coupling  to  the  belt  line 
raUway,  and  that  that  negligence  proximate- 
ly caused  the  death  of  Roberts,  and  was  not 
excused  by  the  act  of  the  belt  line  company 


faulty  ccmdltion. 

[1,1]  The  rule  Is  well  settled  by  a  long 
line  of  decisions  in  this  state  that  the  grant- 
ing or  rtfustaig  of  a  new  trial  Is  a  matter 
largely  within  the  discretion  of  the  trial 
court,  and  it  is  only  when  this  discretion  has 
been  abuseA  that  the  aiveUste  court  will 
reverse  the  ordor.  Merralls  v.  Southern  Pa^ 
dfic  Oo.*  m  CaL  Id,  22,  ISd  Fac.  778.  In 
the  Instant  case  the  motion  was  based  an 
all  the  statutory  grounds,  and  the  order 
granting  ^the  new  trial,  made  before  the 
ameodmeut  of  1919  (St  1919,  p.  141)  to  sec- 
tion 607  of  the  Code  of  GlvU  Procedure,  is 
genwal  In  its  terms.  It  must  therefdre  be 
affirmed  if  it  could  properly  have  been  grant- 
ed on  any  of  the  grounds  asrigned.  tiordon 
T.  Roberts,  162  CaL  606,  606.  123  Pac.  288. 

[I-IJ  Disposing  ffiC  appellant's  first  oontoi- 
tion,  we  think  may  safely  assume  that 
the  Question  of  the  Inaufllclency  of  the  evi- 
dence to  sufq^ort  the  finding  of  the  Jury  that 
the  decedent  Roberts,  was  free  from  caor 
trlbntory  negligence,  had  mudi  to  do  with 
the  trial  court's  action  in  granting  the  mo- 
tkm  for  a  new  trlaL  No  motion  for  a  nen- 
Bolt  was  mad^  and  the  question  of  the  con> 
tributary  negligence  of  the  decedeot  was  sub> 
mitted  to  the  Jury.  But  If  the  trial  court 
was  not  satisfied  with  the  verdict  It  was 
its  duty  to  grant  the  motion  for  a  new  trial. 
Morr  T.  Whistler,  1B3  Pac.  6U;  Condee  t. 
ayger,  126  OaL  546,  647.  68  Pac.  26.  True 
it  Is  that  the  question  of  contributwy  neg- 
ligence is  one  of  t&ct  for  the  Jury,  undn 
pnn>er  instructions,  and  not  one  of  law,  save 
in  those  cases  in  which.  Judged  in  the  light 
of  common  knowledge  and  experience^  there 
Is  a  standard  of  prudence  to  which  all  per- 
sons similarly  situated  must  conform.  In 
mch  cases  failure  to  reach  ttut  standard 
la  contributory  negligence  as  a  matter  of  law. 
Williams  v.* Pacific  £Uectric  Co.,  177  CaL  236, 
238.  170  Pa&  423.  If  there  be  any  antreci- 
able  ctmtliet  in  the  evidence,  the  action  of 
the  trial  court  in  grants  a  new  trial  is 
not  open  to  review.  Even  in  those  cases 
where  there  may  not  appear  to  be  a  conflict 
in  the  evidence,  and  where  all  the  proato 
seem  to  be  favorable  to  one  or  the  other  of 
the  parties  litigant,  the  question  as  to  the 
probative  force,  or  evidentiary  value  of  the 
teetimony,  Is  one  the  determination  of  which 
is  with  the  trial  court  In  a  proceeding  on  a 
motion  for  a  new  trial,  where,  as  here,  one 
of  the  grounds  is  the  iDsutOdency  of  the  evi- 
dence to  Justify  the  verdict  Otten  v. 
Spreckles,  24  CaL  App.  251,  257,  141  Pac. 
224.  In  considering  the  question  of  the  cor- 
rectness of  an  order  granting  a  new  trial, 
the  presumption  on  appeal  Is  In  favor  of  the 
order  and  against  the  verdict  Marr  v. 
Whistler,  supra.  In  the  light  of  the  wide 
discretion  permitted  to  the  trial  court  In 
such  matters,  and  in  view  of  the  conduct  of 
the  decedent  an  experienced  railroad  man. 
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in  pladng  Umaelt  batiwu  the  two  can  u 
iw  did,  m  must  aasnme  that  the  trial  ooort 
was  saUsfled  that  tin  verdict  of  tha  Jury 
remdered  in  tevM  of  the  plaintiff  was  e<m- 
trary  to  the  weight  ot  the  ertdenca 
T.  Dodse^  22  OaL  App.  S17,  618,  13S  Pbc 
289.  Where  the  oonrt.  ta  the  ezerdae  of  Its 
wide  discretion,  has  granted  a  new  trial, 
and  the  case  shows  a  reasonable,  or  even  a 
fairly  debatable  Jostlflcatlon  nndw  the  law, 
for  the  actloo  taken,  the  order  will  not  be 
set  aside  on  appeal.  PrelusAy  r.  Bittlgstein, 
196  Pac  817. 

[I]  For  another  reason  the  order  grantins 
a  new  trial  in  this  case  must  be  aittrmed. 
On  of  the  defenses  sougbt  to  be  established 
by  the  respondent  was  that  It  had  given 
m^lce  to  the  belt  line  railway  that  the  oar 
was  in  a  defecttve  condition,  and  that  the 
respondent  proposed  to  repair  it  befmw  de- 
livery, bnt  that  with  kAowledge  of  these 
facta  the  belt  Una,  deairing  haste  in  the  mat- 
ter BO  that  the  ship  for  whidi  the  contents 
of  the  car  were  destined  might  be  loaded 
without  delay,  directed  and  accepted  the  de- 
livery of  the  car  in  its  known  defective  con- 
dition. G^e  trial  court  would  not  penult 
the  Introductlcai  of  any  evidence  In  support 
ot  this  dcfensa  It  also  rebiaed  to  give  an 
instruction  requested  by  the  reepondoat  in 
keeping  with  its  imposed  s^miate  defense, 
but  did  Instruct  the  Jury  to  tlie  tfect  that 
the  respondent  was  guilty  of  n^Ugence  In 
delivering  the  defective  car  to  tlw  belt  line 
railway,  and  that  audi  n^lgenoe  could  not 
be  Justified  or  excused  by  showtog  that  the 
connecting  line  was  equally  or  more  care- 
leas  In  the  premises.  This  action  of  the  trial 
court  was  erm. 

The  apiieUant  seelu  to  recover  in  this  ac- 
tion upon  the  tlieory  that  the  Injury  and 
death  of  Roberta  was  the  natural  and  prob- 
able ctmsequoice  of  the  d^very  by  the  re- 
spondent of  the  defective  car  to  ^e  belt  line 
and  such  a  consequuice  as  should  have  been 
ftseseen  In  the  Ught  ot  the  attendant  tSr- 
cnmstances;  and,  furtha,  that  the  delivery 
of  such  defective  car  was  the  primary  and 
proximate  cause  of  Roberts'  death.  The  trial 
court  accepted  this  view,  and  confined  the 
Issues  strictly  within  the  lines  of  appellant's 
contention,  as  Indicated  by  the  rulings  just 
referred  to.  There  are  cases  holding,  as  con- 
tended by  the  appellant,  that  where  there 
Is  an  arrangement  between  the  connecting 
roads  for  the  interchange  of  cars,  It  la  the 
duty  of  each,  on  transferring  the  car  to  the 
other,  to  see  that  It  is  in  a  safe  and  suitable 
condition  for  the  use  for  which  It  is  intend- 
ed, which  dnty  extends  not  only  to  the  re- 
ceiving company  as  such,  but  to  Its  employees 
who  are  to  handle  the  car,  and  such  em- 
ployees may  recover  from  the  company  de- 
livering the  car  for  injuries  due  to  its  de- 
fective condition,  notwithstanding  the  com- 
pany employing  them  was  also  negligent  In 
regud  to  injecting  and  receiTlng  the  car. 
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An  piiinluaflon  of  these  dedstons,  however, 
discloses  that  some  of  them  were  directly 
ovwruled  by  the  same  court  in  later  ded- 
sltms,  and  othera  may  be  dlatlngulahed  to  the 
extent  that  they  have  little  or  no  applica- 
tion here.  They  are  In  conflict  with  the 
wtf  ght  of  authwity. 

What  aeons  to  be  the  geaerally  aoc^tad 
doctrine— contrary  to  that  contended  tve  by 
the  appelant— Is  wdl  estaUlalied  by  a  num- 
ber of  leading  cases.  Lellis  v.  Michigan  Cei- 
tral  Railway,  124  Midi.  37.  82  N.  W.  82^ 
70  L.  R.  A.  598;  Glynn  t.  Central  Ry.  Go. 
ITS  Mass.  SIO.  06  N.  S.  098,  78  Am.  St 
507.  Th»  Supreme  Court  of  Uiasouri  had 
oocaalon  to  ccmslder  On  precise  questloo  wa 
have  now  before  us,  both  before  and  after 
the  rraidition  <tf  the  two  deddons  last  dt»d. 
In  its  first  <^;^nlon  in  the  case  It  bxSA  exactly 
as  appellant  would  liave  us  hold.  See  Mis- 
souri, K.  ft  T.  Ry.  Ca  MerriU,  61  Kan.  071. 
675, 60  Paa  819,  whldi  Is  one  of  Uie  deciaions 
glvoi  as  antliorlly  1^  the  author  of  the  wo  A 
relied  on  by  tills  appellant  Bnt  vpoa  re- 
hearing (86  Kan.  4S6,  70  Pac.  888,  6B  U  R.  A. 
7U,  86  Am.  St  Rep.  287)  the  court  aald: 

"We  are  now  folly  convhiced  that  the  doe- 
trine  announced  In  our  former  deeiaion  on  the 
subject  in  band  runs  counter  to  an  onbroken 
current  of  aathoriti«a,  and  fails  to  stand  the 
teat  o(  reason." 

It  then  proceeded  to  make  a  critical  ex- 
amination of  the  cases  cited  by  It  In  Its 
former  opinion  to  sustain  the  view  then  tak- 
en by  it.  and  showed  that  Uiey  were  to  be 
distinguished  from  the  case  at  Its  lM.r.  Some 
of  the  cases  there  reviewed  and  distinguished 
are  relied  upon  by  the  appellant  here.  ATter 
such  full  and  comprehrasive  study  of  the 
question,  the  court  reuched  and  laid  down 
the  rule  that  a  railway  company  which  de- 
livers a  defective  freight  car  to  a  connecting 
Hue  ia  not  liable  In  damages  to  an  employee 
of  the  latter,  who  Is  Injured  after  the  car 
has  been  Inspected  by  the  company  receiving 
it.  The  loss  of  control  over  the  ear,  and 
over  the  servants  having  it  In  charge,  re* 
lleves  the  furnishing  company  from  responsi- 
bility to  the  employees  of  the  receiving  com- 
pany. Missouri,  K.  A  T.  By.  Oo.  v.  U^rill, 
65  Kan.  436,  70  Pac  858,  60  U  R.  A.  711, 
03  Am.  St  Rep.  287.  The  basis  of  the  de- 
cision seems  so  sound,  and  the  reasoning  so 
dear,  that  we  think  It  useless  to  attempt  to 
go  over  the  same  ground  here,  but  refer  to  it 
as  a  complete  answer  to  appdlanfs  con- 
tention. It,  and  the  others  cases  dted  above, 
have  been  followed  or  quoted  approvingly 
In  McCallion  v.  Missouri  Padflc  Ry.,  74  Kan. 
785.  88  Pac.  60;  Sdmdder  v.  LltUe  Oo.,  184 
Mich.  316,  161  N.  W.  687,  589;  Lock  Const 
Co.  V.  Chicago  &  A.  By.  Co.,  200  Mo.  Appu 
450,  452,  207  S.  W.  840,  841;  McNamara  t. 
Boston  A  H.  R.  R.  Co.,  202  Mass.  491,  500; 
89  N.  E.  131, 136 ;  Continental  Fruit  Exiweaa 
V,  Leas,  60  Tex.  Civ.  App.  584,  110  S.  W.  129, 
West  Jeraev  ft      R.  Ca  t.  Oodiran 
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<0.  O.  A.)  266  Fed.  600.  911.  Under  tbe  role  5.  Landlerd 
laid  down  In  these  cases,  It  aeems  clear  that 
the  plaintiff  would  hare  no  cause  of  action 
against  tbe  respondent  railway  company  un- 
der the  facts  attempted  to  be  shown  hy  It  In 
its  separate  defense,  whl(di  was  mled  out  by 
the  trial  court.  The  defective  condition  of 
the  car  was  ntitber  secret  nor  hidden.  We 
think,  therefore,  tiie  causal  coonectloo  be- 
tween the  act  of  the  respondent  and  tbe  in- 
jury to  plaintUTs  intestate  was  severed  by 
the  Intan^KHritiw  of  an  Independmt  agracy, 
the  belt  line  railway,  U  the  facts  nrged  by 
respondent  in  Its  separate  defense  were 
proved.  Several  of  the  cases  above  dted  ao 
bold.  See  parttonlarly  Missouri,  S.  &  T.  By. 
Go.  V.  Herrill,  supra,  and  McOaUltm  t.  Mis- 
souri Padflc  By.  Co.,  svvra. 

The  order  granting  t2w  motian  for  •  new 
trial  is  afilimed. 


061 


We  ooncnr:  BIOHABDS,  J.; 
GAN,  J. 


KEBBI- 


LEVIN  at      V.  8AR0FF  tl  aL   (Civ.  Sm.) 

(District  Oourt  of  Appeal.  First  District,  Divi- 
sion Z  California.  Sept.  22,  1921.  Hearing 
Denied  by  Sopreme  Court  Nov.  21,  1921.) 

1.  Laadiord  asd  ten  ait  «=»24(  I )— Esaeatlals  ef 
valid  lease  stated. 

It  is  only  essential  to  the  creation  of  a  valid 
lease  that  It  contain  a  definite  agreement  as  to 
tbe  extent  and  boundary  of  tbe  property  leased, 
a  definite  and  agreed  term,  a  definite  and  agreed 
price  of  rental,  and  tbe  time  and  manner  of 
payment. 

2.  Landlord  and  tesant  ^22(2)— Whether  U- 
strnment  Is  lease  er  agreement  to  make  lease 

Is  largely  question  of  Intmitlon. 
Whether  an  instmment  is  a  present  lease 
or  an  agreement  to  execute  a  lease  in  future  is 
largely  a  question  of  the  intention  of  tbe  par- 
ties. 

3.  Contracts  ^^32— Agreement  on  essential 
facts  Is  binding  contract,  though  formal  ooa- 
traot  Is  to  be  prepared. 

Where  parties  have  agreed  upon  all  essen- 
tial facts,  there  is  a  binding  contract,  notwith- 
standing the  fact  that  a  more  formal  contract  Is 
to  be  prepared  and  signed  later. 

4.  LandlonI  and  tanant  «=»22( I)— Agreement 
to  make  lease  is  binding,  aotwlthstandlng  In- 
tent to  make  formal  lease,  sad  may  be  relied 
DpoB  when  party  will  not  exeoste  lease. 

Where  an  agreement  to  make  a  lease  con- 
tained all  the  essentialB  of  a  valid  lease,  the 
mere  fact  that  a  written  lease  was  in  contem- 
platiini  did  not  reUeve  rtther  party  from  re- 
sponsibility on  tbe  contract  already  made,  and, 
when  the  lessor  refused  to  execute  a  lease  ac- 
cording to  the  contract,  the  lessee  had  a  right 
to  fan  back  on  the  written  propositions  as  orig- 
inally made,  and  the  ahdenee  of  the  formal 
agreement  was  immaterial. 


aMi  tenat  «s>22(  I )— Failure  of 
agrsement  to  speol^  elty  aad  state  did  aoC 
render  It  unenforonabie  wham  Insana  bad  tak- 
en possession. 
An  agreement  for  a  lease  was  not  too  vague 
and  uncertain  to  be  enforced  because  of  the  fail- 
ure to  q;iecify  the  city  and  state  In  which  the 
proxterty  was  located,  where  tiie  agreement  had 
been  acted  upon  and  tbe  leasee  had  gone  into 
possession,  so  that  there  could  be  no  dispnts 
about  the  location  of  tbe  property. 

A.  Landlord  ud  tanant  «s>22(3)— Rafnatf  to 
nxnenta  Inana  onntalnlng  iprnvloloBS  nil  In 
■ironnunt  not  violation  nf  agraomnnt 

An  agreement  to  make  a  lease  waa  not  vio- 
lated by  the  lessee  by  bis  refusal  to  execute  a 
leaae  submitted  by  the  lessor  containing  provi- 
sions not  in  tbe  agreement,  and  sneb  refusal 
gave  the  lessor  no  right  to  reschwl  and  cancel 
the  agreement,  to  duuve  tbe  tenancy  to  one 
from  month  to  month,  or  to  increase  the  rent. 

7.  Appeal  and  error  «s>l58(2)— Payment  of 
Jndgment  to  prsvent  exeoutlon  sale  does  not 
prevent  appeal. 
Where  defendant,  on  a  hearing  in  supple- 
mentary proceedings,  to  save  his  property  frwn 
a  forced  sale  under  execution,  and  on  the  as- 
Borance  of  bis  attoney  that  he  eould  recover 
his  money  In  tbe  event  of  a  reversal,  satisfied 
the  m<»iey  judgment  against  him,  the  payment 
vrae  not  vQlantazy  ao  aa  to  prevent  an  appeal 
by  him. 

Atqoenl  from  Siqwrlor  Oourt,  City  and 
County  of  San  Frandaoo;  Daniel  C  Deuy. 

Judge, 

Action  by  Joseph  Levin  and  others,  doing 
business  as  M.  Levin  &  Sons,  against  M. 
Saroff  and  others.  From  a  Judgment  for 
plaintiffs,  defendants  appeal.  Baveraed. 

MarcDS  D.  Wolff  and  A.  H.  Crook,  both  of 
San  Francisco,  for  appellants. 

Bdgar  O.  Levey,  of  San  FrondBCO,  for  re- 
spondenta. 

LANGDON,  P.  J.  This  Is  an  aH^l  by 
the  defendants  from  a  judgment  against 
them  In  an  action  of  unlawful  detains. 

The  plalntUM*  predecessor  In  interest 
made  and  executed  the  following  contract 
wiHi  the  defendant  Saroff: 

"This  agreement  made  and  entered  into  this 
29th  day  of  Glctober,  1919,  between  Bf.  Saroff. 
the  party  of  Ibe  first  part,  and  M.  Levin  ft 
Sons,  the  parties  of  the  second  part,  witness- 

eth: 

"That  whereas  the  parties  of  the  second  part 
are  the  owners  of  the  certain  buildings  located 
on  the  north  side  of  Folsom  street  between 
Sixth  and  Seventh  streets,  formerly  occupied 
by  them  as  'junk  dealers'  and  wbereas  the  party 
of  the  first  part  is  desirous  of  leasing  said 
premises,  it  is  hereby  agreed  as  follows: 

"The  party  of  the  firat  part  agrees  to  leaae 
said  premises  for  a  term  of  five  (5)  years  at  a 
monthly  rental  of  ^2BO.OO  and  fortiier  agrees  to 
pay  the  first  four  months'  rent  of  said  leaae  In 
advance. 
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Digitized  byGOOgle 


902 


201  PACIFIC  BSPOBTBB 


"The  party  of  th»  second  part  agrees  to  lease 
aaid  premieea  to  the  party  ot  the  first  part  for 
the  aaid  term  of  five  (5)  years  at  the  said 
monthly  rental  of  $250.00,  and  farther  agrees 
that  the  said  party  of  the  first  part  has  the  op- 
tion of  releasing  said  proper^  for  an  additional 
term  of  five  years  at  the  same  monthly  rentaL 

"The  party  of  the  second  part  further  agrees 
to  whitewash  the  entire  interior  ot  both  the 
brick  and  corrugated  iron  baildinga;  indose 
yritb  sheet  metal,  or  other  materi&I,  the  lower 
portion  of  the  corrugated  iroo  buildings;  place 
openings  for  windows  and  doors  where  request- 
ed by  said  party  of  the  first  part;  also  to  place 
windows  in  the  second  story  of  said  cotmgated 
iron  building  where  requested  by  the  party  of 
the  first  part;  also  to  place  two  toUets  on  sec- 
ond floor  and  1  toilet  on  third  floor  of  the  brick 
boUdiag;  the  ground  floor  of  the  eormgated  Iron 
biUlding  to  have  cement  floor  with  wood  cov- 
erlng;  1  sink  to  be  placed  in  aeetmd  and  third 
floors  of  brick  building. 

"It  is  further  agreed  and  understood  that  the 
part;  of  the  second  part  will  keep  roof  in  re- 
pair and  ahotitd  corrugated  iron  rust  said  party 
of  the  second  part  will  repair  same,  put  eleva- 
tw  in  conditfoQ  that  will  be  passed  by  the  ele- 
YtUa  inspector  and  do  any  and  all  work  re- 
ijnired  by  the  board  ot  health,  board  of  pnbUe 
works,  or  other  authorltlee.  In  connection  wtth 
bnOding;  but  not  with  baetnesa  of  the  party  of 
the  finrt  part 

"It  is  further  agreed  and  understood  that  the 
lot  facing  Ross  St,  running  back  to  bnllding 
will  be  included  In  the  lease  and  any  Improve- 
ments placed  tbereon  by  said  party  of  the  first 
part  will  be  removed  at  the  termination  of  the 
lease. 

"Said  party  of  the  first  part  is  i>ermltted  to 
sublet  any  portion  or  aU  of  said  buildings  for 
any  purpose  excepting  the  same  shall  not  be 
leased  tor  a  Junk  bualness. 

"Kent  to  comUMiee  fifteen  (15)  days  after 
IntUdiiif s  are  repaired  and  ready  for  oceopancar. 
Party  of  the  second  part  will  notify  part?  of  the 
first  part  when  buildings  are,  ready  for  occu- 
pancy. 

"Party  of  the  first  part  agrees  to  pay  for  all 
water,  gaa  or  electricity  used  in  said  buildings 
during  the  term  of  said  lease  or  any  extension 
thereof. 

"Party  of  the  second  part  reserves  right  to 
remove  wagon  scales  at  any  time  daring  lease 
and  par^  ot  second  part  agrees  to  keep  same  in 
good  order.  Parly  of  the  first  part  agrees  to 
keep  in  Order  and  maintain  buildings  and  eleva- 
tor In  repair  daring  entire  term  of  lease.** 

In  accordance  with  this  agreement,  the 
platntltte  made  the  repairs  and  aIt«titIons 
required  thereby,  and  the  def^idant  Saroff 
took  possession  of  the  premises  and  paid 
four  montiis'  rait  In  advance  to  the  plain- 
tiffs. The  other  defendant  ia  a  snbtoiant 
of  Saroff.  The  defendants  continued  to  oe- 
cupr  the  premises,  and  Saroff  paid  rent 
therefor,  In  advance,  at  the  rate  of  (260  a 
month  from  about  January  1,  1920,  until 
July  of  the  same  year.  During  this  period 
of  time,  the  parties  had  some  negotiations 
for  the  execution  of  a  more  formal  lease  In 
accordance  with  the  terms  of  Qte  agreement 


above  quoted.  Tbe  plaintiffs  Insisted  upon 
defendant  Saroff  signing  a  formal  leaae  em- 
bodying terms  and  condiUona  not  contained 
in  the  more  informal  agreement,  and  which 
would  not  have  been  Implied  by  law.  Among 
such  terms  was  one  to  the  effect  that  the 
lessee  waived  bis  tight  to  make  repfOra  un- 
der the  proTlslonB  of  section  1942,  Civil 
Code;  that  the  premises  should  be  sablet 
only  to  a  re^nalble  persfm ;  that  the  l^aor 
la  entitled  to  enter  the  premises  pawmaUy 
or  by  representative  for  the  purpose  of  view- 
ing the  same  or  of  m«f'ng  alterations  tbere- 
on; that  tide  lessee  wilt  save  the  lessor 
harmless  from  any  liability  whatsoever  by 
reason  of  any  damage  occurring  to  blma^ 
bis  employees,  servants  or  any  person  or 
persons  in  or  about  the  said  pn^ierty  ttnm 
any  ouise  or  act  uliataoenr;  that  any  in- 
crease In  Insurance  rates  upon  the  building 
due  to  the  character  of  the  Iwaee's  business 
should  be  borne  by  the  leasee.  Also  the 
lease  submitted  for  defendant  to  sign  did  not 
contain  a  provision  granting  Um  an  option 
to  renew  the  lease  tor  an  additknial  flve- 
year  period.  In  compliance  with  this  por- 
tion of  the  taformal  i^reement,  plafaitUCs 
tendered  to  defendant  a  s^arate  writing 
stating  that  such  option  was  granted  to  the 
defendant,  provided  that  written  notiee  of 
his  Intention  to  avail  himself  of  the  option 
be  given  by  registered  letter  duly  mailed  90 
days  prior  to  the  date  of  the  expiration  ta 
said  lease. 

Defendant  Saroff  refused  to  sign  this  lease 
submitted  to  him  by  the  plaintiffs,  insisting 
that  It  did  not  conform  to  his  agreement 
On  July  19,  1920,  plaintiffs  notified  the  said 
defendant  that  because  of  his  refusal  to  ex- 
ecute the  lease  submitted  to  him  by  plain- 
tiffs' attorney,  the  agreement  of  Octob«-  29, 

1919,  herein  set  out,  was  rescinded  and  can- 
celed, and  that  his  tenancy  would  thereaft- 
er be  considered  as  one  from  month  to 
month.  On  July  29,  1920,  by  written  notice 
the  monthly  rental  of  said  premises  was 
raised  to  $500,  commencing  September  1. 

1920.  Defendant  Saroff  disregarded  those 
notices,  and  on  September  1,  1920,  offered 
to  pay  to  plaintiffs  the  rental  of  $250  re- 
served in  his  agreement.  This  oSer  was  re- 
fused. On  September  2,  1920,  plaintiflts 
served  notice  upon  defendant  to  pay  the  rent 
within  three  days  or  vacate  the  premises. 
Upon  his  failure  to  comply  therewith,  this 
action  was  brought  to  recover  possession  of 
the  premises  and  to  recover  rental  at  the 
rate  of  $500  a  month  from  September  1, 
1920.  Plaintiffs  recovered  Judgnaent  for  $1,- 
500,  representing  r«ital  for  three  months  at 
$500  a  month,  and  for  possession  of  the 
premises. 

[1-41  Plaintiffs'  theory  of  the  case  Is  that 
the  agreement  herein  set  out  was  an  agree- 
ment  to  make  a  lease  in  the  future  and  not 
a  Isase.  It  mipean  to  iw  that  tbe  agraa- 
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tamt  contains  all  tbe  esseatiala  of  a  valid 
lease.  To  create  a  valid  lease,  but  fen 
points  of  mutual  agreement  are  necessary: 
First,  there  most  be  a  definite  agreement 
aa  to  the  extent  and  boundary  of  the  proi^- 
orty  leased;  second,  a  definite  and  agreed 
twm;  and,  third,  a  definite  and  agreed 
price  of  rental,  and  the  time  and  manner  of 
payment  These  appear  to  be  the  only  es- 
sentials. Jones  on  Landlord  and  Tenant,  p^ 
170.  }  137a;  Cochrane  t.  Justice  Mln.  Co^ 
19  Colo.  41S,  20  Pac.  780;  Boston  Clothing 
Co.  T.  Solberg,  2S  Wash.  262.  68  Pae.  71& 
However,  plalntlSis'  contention  ts  based  npon 
teBtlnumy  of  an  underatandlug  between  the 
parties  that  tbey  were  later  to  ez£cate  a 
more  formal  contract  Whether  an  Instru- 
ment Ib  a  lease  In  presenti  or  an  agreonent 
to  execute  a  lease  In  fntore  la  largely  a  qnes* 
thm  of  the  intentim  of  tbe  parties.  Jac&son 
t.  Kiaadbrook,  10  Johnk.  (N.  T.)  886.  6  Am. 
Dec.  841;  Fac.  Imp.  Oo.  t.  J(»u».  164  Cat 
260,  128  Pac.  404.  Nevertheless,  where  the 
partita  have  agreed  upon  all  .essential  facts 
there  la  a  binding  contract  notwithstanding 
tte  fact  that  a  more  formal  contract  Is  t» 
be  prepared  and  signed  later.  Jones  on 
Laadlord  and  Taiant,  supra;  BCbtcob  t.  Col- 
lins Bids,  ft  Const.  Go.  27  Hlsc.  Bep.  784. 
67  N.  T.  Snpp.  TO7.  The  mere  feet  that  a 
written  lease  was  In  contemplation  does  not 
relieve  either  of  the  contraotlnff  parties  from 
the  responsibility  of  a  otmtract  which  was 
already  expressed  In  witting.  When  one 
party  refuse*  to-  eaanite  the  Isese  acctordlng 
to  the  contract  thus  made,  tbe  oOier  has  a 
right  to  fiill  bade  cai  tbe  wHtten  proposltlona 
as  fwiglnaUy  made^  and  the  absence  of  tbe 
formal  agreement  contemplated  Is  not  ma- 
terial. Post  T.  Davis,  7  Kan.  App.  ^7,  62 
Pac.  903 :  Bonnewell  v.  Jentdns,  R.  8  Ch. 
Dlv.  70,  74.  The  evidence  dlseloses  that  this 
Is  precisely  what  was  done  In  the  present 
case.  The  parties  acted  upon  the  agree- 
ment of  October  29,  1019 ;  the  plaintifCa  sur- 
rendering possession  and  making  the  repairs 
called  for  thereby,  and  the  defendants  tak- 
ing possession  and  paying  four  months'  rent 
In  advance  and  the  subsequent  rent  In  ad- 
vance each  month  as  provided  in  the  agree- 
ment Later,  tbe  plaintiffs  asked  the  de- 
fendant to  execute  a  formal  lease.  He  stat- 
ed that  be  was  wlUhig  to  do  so  If  plalntifFs 
would  repair  the  elevator  as  provided  In  the 
agreement  This  was  done,  and  the  nego- 
tiations regarding  the  formal  lease  were 
commenced.  When  the  plaintiffs  would  not 
furnish  a  lease  In  accordance  with  the  writ- 
ten agreement,  the  defendant  submitted  to 
them  a  lease  of  the  premises  drawn  by  his 
attorney,  which  contained  all  the  provtsloDS 
of  the  Informal  agreement  and  also  most  of 
the  additional  provMooiB  embodied  in  the 
lease  submitted  by  the  plaintiffs.  Plaintiff^ 
however,  rejected  this  leaser  and  the  defesid- 
ant  then  took  tbe  posltloii  that  be  woold 
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stand  np(»  the  agreement  In  writing  wbicfa 
he  iiad,  and  that  such  agreement  was  snifr 
cient  He  continued  to  offer  to  perform 
what  was  required  of  him  thereunder. 

In  the  case  of  Cheney  t.  Newberry  &  Oo., 
67  CiO.  125,  7  Faa  444,  It  Is  SlUd: 

*^e  entry  under  the  written  eontraet  for  a 
lease  for  a  stated  term  and  at  a  stated  rent 
and  the  payment  and  receipt  of  the  rent  con- 
stituted a  valid  lease  between  the  parties  for 
the  term  and  at  the  rental  specified.  •  * 
Neither  party  could  subeeiiaently  cancel  the 
contract  without  the  consent  of  the  other," 

!nie  situation  In  the  present  case  Is  well 
stated  In  the  language  of  Pacific  Improve- 
ment Co.  V.  Jones,  164  Cal.  260  at  page  264, 
128  Pac.  404  at  page  406,  where  It  Is  said: 

"Moreover,  while  the  testimony  tends  to 
prove  that  the  parties  contemplated  substitut- 
ing for  this  instrument  a  more  formal  lease, 
nevertheless  the  execution  of  the  document  as 
shown  by  tbe  nncontradlctejd  testimony,  *  *  • 
was  Intoided  to  eonebide  tlia  lease  between  the 
parties,  so  that  A&.  Jones  oonld  tabs  immediate 
poaaeaslim  <d  tbe  property,  the  contemplated 
execntioii  of  the  formal  leaiN  beinc  deemed  a 
matter  of  mere  convenience." 

[i]  Respondents  argue  that  the  agreement 
for  a  lease  Is  too  vague  and  uncertain  to  be 
specifically  performed  or  to  constitute  an 
agreement  of  tbe  parties.  This  Is  urged 
because  the  agreement  does  not  specify  the 
dty  and  state  In  which  the  property  Is  lo- 
cated. This  precise  objection  bas  been  con- 
sidered In  the  case  of  Boston  ClotlUng  Co.  v. 
Solberg,  supra,  and  at  page  716  of  the  opin- 
ion (68  Pac.)  the  point  Is  decided  adversely 
to  tbe  contention  of  respondents.  In  the 
present  case  the  agreement  has  been  acted 
upon  and  tbe  defendant  has  gone  Into  the 
possession  of  the  property  and  there  can  be 
no  dispute  about  the  tocation  of  the  proper- 
ty Involved. 

[8]  We  reach  the  conclusion,  therefore, 
that  the  d^endant  was  not  violating  the 
written  agreement  between  tbe  parties  when 
be  refused  to  execute  the  lease  submitted  to 
him  by  tbe  plalntlffii  which  contained  othw 
provisions.  An  agreement  to  execute  a  lease 
for  a  given  period  at  a  stated  rental,  pay- 
able In  spedflc  installmenta,  Is  not  broken 
by  a  r^sal  to  execute  a  lease  which  impos- 
es terms  and  conditions  not  imposed  by  law 
and  of  which  no  mention  was  made  in  the 
Inatnunent  24  Gyc  899;  Sanders  v.  Pott- 
lltzer  Ca,  144  N.  T.  209,  39  N.  B.  70,  29  L. 
R.  A.  481,  43  Am.  St  Bep.  767.  It  Is  clear, 
then,  that  the  plalntlCCs  had  no  right  to  re- 
scind and  caned  the  agreement  under  which 
the  defendant  was  holding  the  premises; 
that  such,  agreement  was  In  full  force  and 
effect  until  superseded  by  a  formal  writing 
la  accOTdance  thwewith.  Hjae  notices  served 
by  plaintiffs  changing  the  tenancy  to  one 
from  mmtb  to  month  and  Increasing  the 
rent  final  |2S0  to  fOOO  a  mootb  were  tm- 
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aTftlllng  and  gare  to  lOaliitlfls  no  new  lights, 
and  the  Judgment  In  tb^  fiiTor  few  tlie  add- 
ed rental  and  for  tbe  poaseBsitn  of  the  prem- 
ises was  erroneous. 

[7]  One  furthCT  matter  requires  a  brief 
discussion.  The  record  before  us  shows  that 
the  money  Judgment  lias  been  paid  and  sat- 
isfied. Bespondents  sought  to  avail  th^- 
selTes  <tf  this  twA  uptm  a  motion  to  dismiss 
this  appeal  upon  the  ground  that  the  Judg- 
ment had  been  satisfied.  Upon  tbe  hear- 
ing of  tbe  motion  In  this  court  a  showing 
was  ma^e  by  respondentd  that  appellants 
had  Tolnntarily  surrendered  up  possession 
of  the  iwmlses.  Whether  the  portion  of  the 
Judgment  relating  to  the  posseeeton  of  tlie 
premises  was  Tolnntarily  oompUed  with  by 
appellants  or  not  does  not  coaeem  ns  bere^ 
because  we  are  of  tlie  ojdzdon  ttiat  as  to  the 
money  Judgmaat,  the  paymott  and  satlsfao- 
Uoa  thereof  by  tbe  a^tellant  Saroff  was  not 
sneh  a  <me  as  to  deprive  hhn  of  his  right 
of  appeal  with  Htexmee  to  that  iton,  at 
VeaaL  KemniBy  t.  Parka,  120  OaL  24»  52  Fae. 
40;  Warner  Bros.  ▼.  Frend,  ISl  GaL  640, 
68  Pad  1017.  83  Am.  St  Bop.  400l  The 
slkowlng  made  by  nppeUanta  in  reeistlng  tbe 
motion  to  dismiss  tSie  appeal  was  to  the  etf- 
fect  that  after  the  enti?  of  the  Judl^tent 
herein,  supplies tary  proceedings  were 
had  and  an  order  of  examination  issued. 
Upon  the  hearhig  thereof,  Sarolt  appeared 
in  court  In  his  desire  to  save  hla  property 
from  a  forced  sale  under  ezecntlon  and  uprai 
the  assurance  by  his  attorney  that  he  could 
recover  his  money  In  the  event  of  a  revers- 
al of  tbe  Judgment  upon  appeal,  Saroff  then 
and  there  satisfied  the  money  Judgment 
Su<^  a  payment  Is  not  a  voluntary  payment 
and  wHl  not  militate  against  appellant's 
privilege  to  have  his  rights  determined  up* 
on  appeal  (Warner  Bros.  v.  Freud,  supra), 
and  this  court  so  determined  in  denying  the 
respondents'  motion  to  dismiss  the  an>eal. 

The  Judgment  is  reversed. 

We  concur:  NOUBSB,  J.;  STUBTB- 
VANT,  J. 

K  a 


In  re  CATE.    (Civ.  3660.) 

(INstrfct  Ooert  of  Appeal,  Second  IXstrlet  Di- 
vision 1.   California.   Sept.  29,  1921.) 

Attorsey  and  ollent  «=96r— Attorn^  disbarred 
for  serious  violation  of  law  not  relnstatad 
after  lapse  of  only  three  years. 

An  attorney,  disbarred  for  serioiiB  mis- 
conduct in  violation  of  Code  Civ.  Proc.  S  287, 
snbd.  5,  relative  to  the  commission  of  any 
act  involving  moral  tarpltode,  dishonesty,  or 
corruption,  MS  not  to  be  reinstated  after  be- 
ing deprived  of  his  license  for  only  three 
years,  though  the  application  was  supported 


BBPORTBB  COtfL 

by  testimonials  of  nomeroos  persons  to  his 
conduct  and  present  good  character. 

Original  applicaUon  by  Clyde  £.  Gate,  a 
disbarred  attcamoy,  for  reinstatement  PtH- 

tion  denied. 

Ylncent  B.  Tang^ian,  of  Los  Angrin^  finr 
petitioner. 

O.  R.  Crump,  of  Los  Angctea^  for  Loa  An- 
geles Bar  Ass'n. 

PBB  CURIAH.  Petitioner,  an  attomsiy  at 
law,  licensed  to  practice  In  the  state  of  GUI- 
fomia,  was  disbarred  by  Jndgmoit  entered 
in  the  axxgerltx  court  of  the  county  of  Los 
Angeles  on  the  3701  day  of  Hay,  liftl&  Tba 
offenses  of  whidi  he  was  found  guilty  wwre 
of  the  character  described  in  subdivision  6 
of  section  287  of  the  Oode  of  Otvil  Procedutv. 
He  now  ly^eB  tar  rolnstateiBent;  daiming 
that  he  is  now  and  for  a  Img  ttme  has  been 
repentant  tor  the  wrongs  committed  by  him, 
and  has  lived  an  upright  life  ntnee  the  time 
Off  bis  dlabannant  The  apgUcntloo  Is  ma^ 
ported  by  the  teipUBt  of  nnmeamnB  pefnons 
who  attest  his  good  oondoet  and  thefr  oon- 
fldence  in  his  present  good  character.  With- 
out depredating  tbe  value  of  these  testi- 
monials and  without  Intimating  that  pett- 
thmer  may  not  be  reinstated  et  some  fotore 
time,  the  court  Is  satisfied  that  tills  petition 
should  not  be  granted.  Tbe  mlweowlnet  of 
the  petitioner  on  account  of  which  he  has 
been  disbarred  wss  of  a  veej  eedons  Batar& 
And  we  do  not  agree  witb  the  optnltm  of  ids 
friends  that  he  has  been  sofflcienOy  ponlidi- 
ed  for  his  acts  of  wrongdoing  mer^  by  be- 
ing deprived  of  his  license  for  a  period  of 
only  three  years. 

The  petitlou  Is  denied. 


MUNRO  et  al.  V.  WHITLOW  et  aL 
(Civ.  3966.) 

(District  C!onrt  of  Appeal.  First  District,  DM- 
sion  2,  Galifomla.  Oct  ^  1021.  Hearing 
Denied  by  Supreme  Court  Dee.  1,  192L) 

1.  Appeal  and  error  <8sa7(M(2),  758(2)— Rnd- 
lag  deened  sufHoient  when  not  qasstlened  Is 
brief  and  evldesoe  bearing  tbersos  sat  printed. 

A  finding  of  the  trial  conrt  as  to  tiie  valitfty 
of  a  tax  deed  will  be  deemed  aoffident  thou^ 
attacked  in  the  oral  argamettt  where  ^e  pofat 
was  not  railed  in  the  briefs,  and  none  of  the 
evidence  bearing  on  that  phase  of  the  case  hsd 
been  printed  or  referred  to  by  ^>penant8. 

2.  Trial  «=337— Oefeodants  bald  to  bavs  walvad 
deralgament  of  title  from  paramoant  sonreab 

In  ejectment  against  defendants  dsimlng 
under  a  tax  deed,  where  a  deed  nnder  wlddi 
plaintiffs  bad  peacefal  asd  uninterrupted  pos- 
session for  eret  12  years  waa  admitted  In  evi- 
dence without  objection  after  plaiotm*  ooob- 
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s«l  liad  Hked  defendants  coimBel  if  he  vonld 
inilBt  on  denignment  of  title,  ^IntSfla  were 
entitled  to  aisnme  that  the  point  wai  walred. 

3.  Ufe  eatatee  <8=»8— Tenant  holds  adversely 
to  others  thai  remalRdwwea. 

One  ri"<^T'<"y  only  a  life  eetate  and  recosnti- 
ln(  the- claim  of  tiie  renudnderman  makes  audi 
■  daim  of  ownership  as  wHl  support  dtle  hr 
preseriptloD  as'  against  aQ  other  parties. 

4.  Taxation  ^796 < I)  — In  ejscdment  with 
erasa-comptaint  to  quiet  title,  pltlatHra*  attaek 

tax  deed  aot  oollataral. 

Where  defendants,  In  an  action  ci  ejectment 
hf  answer  sod  cross-complaint,  set  ap  title 
ander  a  tax  deed,  and  prayed  that  their  title 
be  Quieted,  and  offered  the  deed  in  evidence, 
plaintiffs'  attack  oa  the  validity  of  the  deed  was 
direct  and  not  collateral. 

5.  Appeal  and  «Tor  «»704(2)— Reoord  held 
not  to  show  error  In  flndinf  that  tax  deed 
was  void. 

Under  Pol.  Code,  i  8786,  providlog  that  tax 
deeds  are  primary  evidence  of  certain  facta, 
and  section  3787,  providing  that  they  are  con- 
duaive  evidence  of  all  other  proceedings  from 
the  asessment  to  the  execntion  of  the  dsed,  no 
error  Is  diown  in  tiie  eoortfs  flndtog  that  a 
tax  deed  was  void,  lAere  it  Is  wM:  shown  in 
the  record  on  what  groonds  it  was  attached- 
Appeal  from  Superior  Conrt,  Alameda 
County;  A.  F.  St  Sure,  Judge. 

Action  of  ejectment  by  Barbara  Oattfomla 
Hunro,  a  minor,  by  Boy  J.  Yotii«,  guardian 
of  her  estate,  and  another,  against  H.  W. 
Whitlow  and  others.  From  a  judgment  tm 
SdaintUfa,  dflfendanta  appeal.  Afflnned. 

MUton  Bbepaidsoi,  of  Ban  Fnndaoo,  and 
L.  A.  KiAtlnger,  of  Oakland,  for  appellants. 

Elston,  Caark  A  MldiolSr  of  Bwfcd^,  tm 
reqNmdents. 

MOUBSB,  J.  PlaintiffB  med  In  ctjeetment 
to  recover  poaseaidim  of  certain  real  property 
flltnated  In  the  dty  of  Berkel^,  county  of 
Alameda.  The  complaint  was  in  the  ordinary 
form,  alleging  tliat  the  plalntifts  were  the 
owners  by  title  in  fee  simple  abscdute ;  that, 
on  or  about  July  22,  191B,  the  defendants 
wrongfully  and  without  right  entered  into  the 
possession  and  occupancy  of  said  premises 
and  excluded  plaintiffs  therefrom ;  and  that 
the  value  of  the  use  and  occupatiott  thereof 
was  $75  a  month.  Prayer  followed  that 
plaintiffs  be  put  in  possession,  and  that  they 
recover  the  value  of  the  use  and  oocnpatioa 
from  the  date  of  the  ouster. 

Defendants  answered  Jointly,  denying  the 
auctions  of  the  complaint,  and  In  a  separate 
answer  alleged  that  defendant  George  Blaggi 
purchased  the  property  frcnn  the  state  at  a 
public  tax  sale  fatid  on  July  10,  1919:  that 
the  sale  ftrilowed  the  failure  to  pay  the  taxes 
assessed  thereon  for  the  year  1813;  that  on 
July  17,  1919,  he  obtained  a  deed  thereto 


from  the  tax  collector,  and  ever  since  has 
been  the  oiwner  in  fee  rimple  and  In  the  jfoa- 
session  of  ttie  pranlaea;  and  that  i^aintifts 
claim  some  interest  or  estate  llier^  adverae 
to  said  defendant.  Prayer  followed  for  a 
decree  adjndfjng  said  defendant  to  be  the 
owner  in  fee  of  the  prc^rty,  adjudging  that 
plalnUffs  have  no  eetate  <Hr  Interest  tliero^ 
and  tor  general  relief.  At  the  opening  of  the 
trial  it  was  stipulated  tliat  an  Oie  allegations 
of  the  answer  be  deemed  denied,  and  the  trial 
proceeded  on  the  issues  so  framed. 

'nie  pleadings  present  a  cause  in  ejectment 
on  tbo  part  of  plaintiffs,  a  denial  and  a  sepa- 
rate answer  In  the  nature  of  a  cross-com- 
plaint to  quiet  title  cm  the  part  of  defendants, 
and  a  trial  of  these  mixed  issues  of  law  and 
equity  without  objection  from  either  party. 
The  trial  court  found  that  the  tax  deed  upon 
whldi  defendants  relied  was  v<rfd  on  account 
of  various  Irr^larlties  in  the  tax  proceed- 
ings, and  gave  Judgment  for  plaintiffs,  de* 
creeing  that  plaintiff  Maud  Kay  Munro  was 
the  owner  of  a  life  estate  In  the  property; 
that  plaintiff  Barbara  California  Munro  was 
the  owner  of  a  remainder  interest  subject 
only  to  said  life  estate;  and  that  defend- 
ant have  no  right,  title,  or  Interest  therein. 
The  equities  of  the  case  were  adjusted  by 
awarding  to  defendant  George  Blaggt  the 
sum  paid  into  court  by  i^aintiffe  representing 
the  amount  of  his  outlay  as  a  result  of  the 
tax  sale. 

The  appeal  Is  prosecuted  under  secti<m 
058a,  Code  of  Civil  Procednr&  TheiBSaeBare 
plainly  stated  In  apptdlants"  opening  brief 

to  be: 

"nrBt  That  the  reapoudenta  wholly  failed  to 
show  a  record  title  chaining  back  to  a  para- 
moont  source,  and  hence  they  failed  to  prove 
a  fee-simple  title.  Secmd.  That  respondents 
wholly  failed  to  show  a  prior  aetnal  possession 
of  the  premises,  under  a  claim  of  ownership  in 
fee;  that  any  possession  without  such  a  claim 
ia  not  presumptive  evid«[ice  of  title.  Third. 
That  if  the  evidence  had  been  sufficient  to  ahow 
in  plaintifEs  either  a  record  title,  or  a  prior  ac- 
tual possession  taken  under  a  daim  of  owner- 
ship, such  title  or  possession  of  respondents, 
and  all  ontatanding  title  to  the  property  was,  on 
July  10;  1919,  sold  and  conveyed  by  the  state 
of  Galifonda,  throni^  tiie  tax  collector  of  Ala- 
meda county,  to  Geinge  Biacgl,  an  appellant 
here." 

[1]  In  the  oral  argument  app^nts  assailed 
the  finding  of  the  trial  court  upon  the  issue 
of  the  validity  of  the  tax  deed,  but,  as  this 
point  was  not  raised  In  the  briefs,  and  as 
noae  of  the  evidence  bearing  upon  that  phase 
of  the  case  has  been  printed  or  referred  to 
by  appellants,  this  court  is  not  required  to 
consider  the  point  further  than  to  say  that, 
in  a  record  so  presented,  the  finding  of  the 
trial  court  will  be  deemed  suffldeut 

[2]  As  to  the  first  point  urged  by  appel- 
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lants.  It  Is  suffldent  to  say  that  respondents 

Bbowed  a  record  title  by  deed  from  Mrs.  M. 
J.  WooUey,  dated  June  9, 1905,  and  recorded 
January  24,  1907,  Immediately  after  Mrs. 
WooUey's  deatb.  Tbey  tben  showed  peaceful 
and  uninterrupted  possession  of  the  premises 
for  over  12  years,  accompanied  by  tbe  pay- 
ment of  all  taxes  assessed  tbereon  for  more 
than  5  years.  The  deed  was  received  in  evi- 
dence without  objection,  after  counsel  for  re- 
spondents had  asked  appellants'  counsel  If 
he  would  Insist  upon  his  showing  the  deralgn- 
ment  of  title.  If  appellants  had  objected  to 
the  admission  of  the  deed  when  It  was  finally 
offered  in  eridence,  respondents  would  have 
had  ample  c^portunlty  to  make  this  proof. 
As  they  made  no  objection,  respondents  were 
entitled  to  assume  that  tbe  point  was  waived. 
Thus,  If  the  proof  had  been  attempted  and 
had  showed  no  title  In  the  respondents  as  of 
the  date  of  the  tax  levy,  such  proof  would 
have  defeated  the  claim  here  asserted  by  the 
appellants  as  well  as  tbe  respondents.  If  the 
proof  had  heea  otherwise,  it  would  have  ben- 
efited the  appellsiits  as  well  as  tbe  respond- 
ents. 

[3]  Aa  to  the  eecond  p<^t  urged  by  AKiel- 
laata,  the  record  Ounvm  that  Maud  May 
Uunro  was  the  owner  of  a  lUe  estate,  and 
her  ooplaintlfr  was  the  owner  of  the  remain- 
der. Gases  are  dted  to  the  effect  that  actual 
possession  cannot  ripen  Into  prescriptive  title 
unless  the  poasession  was  taken  UDder  a 
"daim  of  ownentalik.'*  Fran  these  it  is 
argued  Qiat  the  mother  oould  not  obtain  any 
title  through  possesi^on  unless  possession  was 
"taken  under  a  claim  of  ownn^hip  fn  fee 
simple  absolute,  against  all  the  world."  Put- 
ting  ft  In  another  way  the  contention  Is  that 
as  Maud  May  Munro  claimed  a  life  estate 
only  and  took  possession  under  the  deed,  thus 
recognizing  the  remainder  interest  of  her 
daughter,  she  did  not  obtain  any  title  at  all 
through  possession.  AptwUants  have  dted  no 
authority  directly  In  jxMnt,  and  in  view  of 
what  has  been  said  regarding  the  proof  of 
title  by  deed,  the  qnestion  Is  not  of  sufQclent 
importance  to  require  original  research  by 
tbe  court  It  Is  a  questlMi  which  would  not 
arise  frequently  t>ecause  the  claimant  of  a 
life  estate  would  naturally  claim  under  8<mie 
paper  title — such  as  by  will  or  deed — and  the 
matter  of  possession  would  be  Immaterial. 
But  in  the  abeence  of  authority  we  would 
not  hold  that  such  a  claimant  could  not  ob> 
tain  good  title  by  adverse  possession  If  some 
technical  defect  appeared  in  the  paper  title. 
Though,  strictly  ^peaking,  the  claimant  of  a 
life  estate  does  not  hold  or  claim  the  fe^  he 
does  "claim  ownwship"  to  tbe  extent  of  the 
life  interest  When  possession  Is  taken  under 
sncii  a  claim  of  ownership  vrlth  the  recogni- 
tion of  the  claim  of  the  remainderman  and 
with  his  consent,  there  does  not  seem  to  be 


any  sound  reason  why  such  possession  may 
not  rii>en  Into  title  by  prescription  as  against 
all  others. 

[4,  E]  Appellants'  argument  on  their  third 
pt^nt  is  that  respondents  could  not  impeach 
the  tax  deed  they  offered  In  evidence— -they 
could  not  collaterally  assail  It — that  the  tax 
deed  was  not  vtrid  on  its  face,  and  it  con- 
veyed the  absolute  title  to  the  property.  The 
answer  Is  that  appellants  themselves  put  this 
tax  deed  In  issue  by  their  answer  and  cross- 
complaint,  and  prayed  Judgment  quieting  the 
title  based  on  the  deed.  They  oCTered  the 
deed  in  evidwce  as  a  part  of  the  respondents' 
case,  and  the  attack  whidi  respondents  made 
was  therefore  direct  and  not  collateral.  The 
deed  to  Biaggl  and  nothing  more  is  printed 
in  appellants'  brlet  We  are  not  even  in- 
formed upon  what  groDndB  It  waa  attained. 
It  is  argued  that  it  Is  conduslve  evidence  of 
the  regularity  of  all  ivoceedingB  fnm  the 
assessment  up  to  the  execution  of  tbe  deed, 
and  sectitm  3787,  Political  Code,  is  dted  as 
authority.  But  this  section  refers  to  all  "otb- 
er"  proceedings.  Bemhard  v.  Wall,  194  Pad 
1040,  KM.  If  the  cnnmdfl  of  attack  rdated 
to  the  proceedings  menttMieil  In  aecttoi  VtW, 
then,  under  tliat  section,  the  deed  was  but 
prima  fade  evidence  ot  the  regularity  <tf  rodi 
proceedings.  Upon  the  record  as  presented 
we  find  no  error. 

Jndgmeut  afflmied. 

We  concnr:  LANaDON,  P.  J.;  SXDienD- 
VANT,  J. 


HER8PRINQ  v.  UNITED  CANNERIES  CO. 
OF  CALIFORNIA.    (Civ.  3766.) 

(XMstrict  Oonrt  of  Appeal,  First  District,  Divi- 
sion 2,  California.    Sept  SO,  1921.) 

1.  Aooount  itatBd  «=»6(2)— Failure  to  reply 
to  letter  stating  amount  of  daim  held  not  an 
admission  of  oorrMtnssa  lo  view  el  answer 
to  prior  lottoF. 

Defendant's  rilenee  by  talhire  to  answer 
plaintiffs  letter,  stating  the  amount  oi  bin 
claim  and  asking  for  remittance,  was  not  an 
adnuBsion  of  tbe  correctness  of  the  accoout; 
renderlnc  it  an  account  stated,  where  only  a 
few  days  before  defendant,  in  answering  plain- 
tiffs prior  letter,  BBking  a  check  for  a  balance 
daimed,  had  emphatically  and  at  length  refased 
any  farther  remittance  and  dabned  tihat  it 
had  been  wronged. 

2.  Frauds,  statute  of  «=>44(3)— Oral  ooatraet 
of  employment  for  10  years  void  as  not  ts  be 
performed  in  year. 

An  oral  contract  of  employment  for  10 
years  is,  under  Civ.  Code,  {  1624,  snbd.  1,  in- 
valid, as  an  agreement  that  by  its  terms  is  not 
to  be  performed  within  a  year  from  the  maknig 
thereof. 
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AppMl  from   Superior  Court,  Alazmda 

County;  Everett  J.  Brown,  Judge. 

Action  by  Joseph  Herspring  against  the 
United  Canneries  Company  of  California. 
From  an  adverse  judgment,  plalntUF  appeals. 
Affirmed. 

Fecit;  Banker  &  Cd^  ot  San  Frandaco* 


and  Bobert  H.  Scjhwab,  of  SacrunmU^  for 
appellant 

Roacoe  D.  Jon«8,  ot  Oakland,  for  xeqxnd- 
ant. 

STCBTEVANT,  J.  The  plalnUIf  cwnmenc- 
ed  an  action  against  the  defendant  to  recover 
mfmeyB  alleged  to  be  due  and  owing  to  blm. 
The  defendant  answered  and  filed  s  croas- 
complalnt  wblcb  the  plaintiff  angwered*  and 
the  Judgment  of  the  trial  court  was  rendered 
In  ^Tor  of  the  defendant  and  against  the 
plaintiff  ffit  the  Issues  made  by  the  plaintiff's 
complaint,  and  In  favor  of  t^e  defendant  and 
against  the  xdalntlff  on  the  Issues  made  by 
the  fanss-complalnt.  From  that  Judgment 
tide  plaintiff  baa  appealed,  bringing  up  the 
Judgm^t  roll  and  a  bill  of  exceptions. 

On  the  17tb  day  of  T^ruary,  1917,  a  con- 
tract In  writing  waa  made  wbldL  Is  as  f<d- 
lows: 

"We  the  onderafgned,  ber^y  aatfaoriEe  Mr. 
Jofc  Herspring,  of  San  Francisco,  to  secore  for 
OS  signed  eontraeta.  for  peadias  and  apricots 
from  growers  and  at  such  points  as  we  may  di- 
rect, onder  the  following  conditions:  All  con- 
tracts to  be  OD  blanks  nimished  hj  ns,  a  copy 
to  be  given  tbe  grower  and  the  original  to  be 
turned  over  to  ns.  Prices  to  be  such  as  we  au- 
thorize from  time  to  time  as  market  conditions 
warrant.  SpecificatlMis  aa  we  direct.  When 
fnnt  is  offered  for  delivery  under  Ukese  eon- 
tracts  at  ^pping  points,  It  thtixi  be  inspected 
by  said  Jos.  Herspring,  and  sodi  fndt  as  con- 
forms to  contract  specifications  shall  be  accept- 
ed and  weigh  slip  issued  titerefor  by  htan.  He 
shall  also  supervise  the  loading  into  cars  in 
first-class  workmanlike  manner.  Be  shall  also 
superintend  the  distribution  of  empty  boxes, 
tahing  grower's  receipts  therefor  on  suitable 
blanks  furnished  by  us.  For  faithful  perform- 
ance of  the  above  obligations  we  agree  to  pay 
tiie  said  Jos.  Herspring,  at  tiie  end  of  the  191.7 
season  when  all  d^veries  have  been  made,  the 
sum  of  one  dollar  and  fift;  cents  ($1.50)  for 
each  ton  of  2,000  pounds  net  fruit  delivered  on 
an  such  contracts  secured  by  him,  In  full  pay- 
ment and  astisfactioii  for  his  services. 

"United  Canneries  Companj  of  California, 
"By  A.  O.  Harvey,  Frest" 

The  parties  entered  upon  Hie  performance 
of  the  contract,  and  during  the  same  m<mth 
in  whldi  the  same  was  made  the  plaintiff, 
being  oat  in  the  fleM  engaged  In  n^otlatlng 
contracts,  called  up  the  defendant  on  the 
telephone  and  said,  "Mr.  Harvey,  I  can  get 
a  lot  of  peaches  np  here  on  seven  and  ten 
year  omtracts;  yon  tndy  want  me  to  buy 
now  for  one  year.  I  can  get  then  contracts," 
and  as  the  plaintiff  testified,  Mr.  Harvey  re- 
plied, "Ail  right,  Herspring;  go  ahead  and 


take  them."  OAereafter.  during  1917,  t3ie 
plaintiff  proceeded  to  n^tiate  contracts  and 
to  perform  iha  contract  of  emiAoymoit  In 
other  re^eets.  At  flie  end  of  the  year  a  set- 
tloneot  was  had,  and  nothing  la  elatmed  In 
thla  case  aa  tx  the  year  1917.  During  Qie 
following  season  certain  services  were  ren- 
dered and  an  accounting  was  attempted,  but 
no  settlement  was  agreed  upon.  On  Decem- 
ber 6, 1918,  the  plaintiff  wrote  to  tiie  detMid- 
ant  asking  for  a  dieck  tat  a  totlance  claimed. 
On  Decranber  11,  1918,  the  defimdant  wrote 
the  plaintiff  a  lo^  letter  ftall  of  acerM^,  and 
refused  to  make  any  furthm  remittance, 
claiming  that  the  defoidant  had  beoi  wrong- 
ed. On  December  16, 1918,  the  lOalntiff  wrote 
to  the  defradant  stating  the  amount  of  his 
claim  and  again  asking  Cor  a  further  remit- 
tance. This  action  was  commenced  January 
28, 1919. 

[1]  On  these  facts  the  plaintiff  claims, 
among  other  things,  that  an  account  was 
stated.  Howevo:,  we  think  that  the  facts 
show  a  decided  dlsagreem«it  ha  to  the  ac- 
oount  Instead  of  showing  an  agreement  as 
to  an  account  Owing  to  the  very  heated 
language  used  in  ttie  letter  of  the  defendant 
under  date  of  December  Qth,  It  Is  clear  that 
the  defendant  was  not  called  upon  to  answer 
the  letter  written  later  by  the  plaintiff.  Such 
sileaoe  on  his  part,  under  such  circumstances, 
was  not  an  admission  as  to  the  correctness 
of  the  later  letter.  The  trial  court  found 
against  the  plaintiff  on  this  issue,  and  this 
court  is  not  at  liberty  to  disturb  that  finding. 

We  understand  the  plaintiff  to  claim  that 
the  oral  conversation  quoted  above  prolonged 
the  term  of  the  hiring  of  the  plaintiff  through 
the  year  1918.  Assuming  solely  for  the  pur- 
pose of  stating  the  point,  that  such  was  the 
fact,  then  It  became  the  duty  of  the  idaintlff 
during  the  year  1918  to  perform  the  writ- 
ten contract  In  all  Its  terms,  for  none  of  them 
had  been  eliminated,  according  to  the  plain- 
tUTB  own  wording  of  the  oral  oonversatim ; 
but  the  proof  introduced  was  all  to  the  effect 
that  during  the  year  1918  the  plaintiff  did 
not  inspect  before  Eddpplng  but  a  very  sbJtU 
porticu  of  the  fruit  offered  for  shipping.  The 
same  remark  ttpiflSea  to  the  supervision  of 
(he  loading  Into  can^  and  alao  to  the  sup^ 
intending  of  the  distribution  of  empty  boxes. 
Ii;  thffirefWe,  the  oral  amversatlon  be  treated 
as  extoiding  the  terms  of  the  contract.  It 
Is  patent  that  the  plaintiff  may  not  recover 
because  he  did  not  porfiwm  those  ttilngs  pro- 
vlded  In  the  contract  for  him  to  do  and  pw- 
f&rm. 

However,  file  plaintiff  does  not  rely  solely 
on  the  oral  convetsatton  above  moitloned,  but 
he  relies  also  on  another  converflatlon.  In 
June,  1918,  Mr.  Harvey,  the  president  <^  the 
defoidant  cwpcnnllon,  went  to  Sacramento 
and  bad  a  cmversatlon  vrlth  the  i»lalntlff. 
That  conversation  had  a  double  aspect  In 
one  aspect  it  was  with  regard  to  thg^interesta 
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of  Hie  growers,  and  that  stibject-mfl-tt^  Is 
not  at  all  inrolTed  in  this  case.  In  another 
aspect  It  Involved  the  relations  of  the  plain- 
tiff and  the  defendant  The  plaintiff  testi- 
fied that  he  said  to  Mr.  Harvey: 

"I  do  not  wast  to  go  on  with  70a  any  further 
nnless  our  basiness  relations  are  going  to  be 
smoother.  Now,  I  expect  j<m  to  par  me  for 
the  Ufe  of  my  contract.  •  •  *  How  abost 

itr* 

And  he  said: 

"Tbat  is  all  right,  Herspring;  yon  go  ahead 
and  everything  will  go  smooth  with  na  this 
yMi." 

The  plaintiff  further  testified: 

"He  (meaning  Mr.  Harvey)  came  back  and 
aaid,  1  want  you  to  go  out  and  see  if  yon  can 
boy  me  400  tons  of  free  peacbes.  I  want  aome 
hoveOB  and  Muirs.' " 

At  this  point  it  may  be  stated  that  the 
peaches  were  purchased  and  paid  for,  and 
this  action  does  not  involve  that  element. 
Looking  at  the  other  portiona  ot  the  oral 
conrersation,  the  utmost  that  can  be  said  la 
tb&t  It  coDtlnned  the  employment  of  1917, 
accOTdlng  to  tbe  terms  of  the  above  writing, 
throofl^  title  year  1918,  wlthont  any  other 
alteratian.  80  treating  it.  the  plaintiff  was 
not  entitled  to  lecorer  for  the  same  reasona 
stated  above  with  reference  to  the  ctHiTersa- 
tioa  wUdi  oocorred  in  Febroary.  1017.  For^ 
Hmnuve,  if  we  ran  togetlier  and  combine  the 
eoDversatloD  ot  F^ffuaiy,  1917,  with  the 
tsonversation  of  June,  1018,  we  reach  taie 
same  codcIosIoq. 

£2]  But  the  plalntlfl*s  cause  ci  aoti<m  has 
yet  another  theory.  He  contends  that  the 
twal  miderstandlag  betwen  himself  and  the 
defendant  as  above  xedted  had  the  legal  ef- 
fect to  continue  him  In  the  emplf^mait  of 
the  defendant  year  after  year — to  obtain  com- 
pensation for  aervicea  rendered  by  blm.  In 
other  words,  the  plaintiff's  contoition  is  that 
he  was  mployed  orally  for  the  term  ex- 
tending from  IAI7  to  a  date  ten  years  there- 
after, namely,  the  term  corresponding  with 
the  term  of  years  existing  between  tlie  pro- 
ducer and  the  canner.  If  snch.  was  the  «Hm- 
tract.  It  vbdated  aectlaa  1624,  snbd.  1,  of  the 
Civil  God&  Again,  the  language  used  in  the 
oral  contract  will  not  sustain  such  a  Ivoad 
claim.  And,  even  thouilt  tlw  language  used 
by  tlie  parties  would  sustain  such  a  claim, 
still  the  plaintiff  may  not  recover,  for,  as 
shown  above,  he  has  not  performed  the  con- 
tract on  his  part 

Before  dismissing  this  partlco  of  the  case, 
It  may  be  said  that  the  plaintiff  contends 
that  those  portions  ot  the  ctntract  which  the 
plaintiff  did  not  perform  were  waived  by  the 
def^idant  The  evidence  does  not  sustain 
the  plaintiff  In  that  position.  It  does  not 
a):4>ear  that  plaintiff's  nonperformance  was 


known  to  the  deftedant  until  die  actloa  was 

commenced. 

From  what  has  be&x  said  above.  It  follows 
that  the  plaintiff  was  not  entitled  to  make 
any  charge  against  the  defendant  for  &nit 
purchased  In  1017,  but  received  out  of  the 
crop  of  191S.  Passing  to  the  fruit  which  was 
purchased  in  1918  and  delivered  in  that  year, 
the  plaintiff  was  entitled  to  receive  fl,009JS3. 
The  parties  did  not  solonsly  disagree  as  to 
this  item.  The  whole  of  fliat  sum  has  been 
paid.  Indeed,  the  defendant  paid  to  the 
plaintiff  $2,000,  which  ln<duded  9900.47  more 
than  the  plaintiff  was  entitled  to.  For  tliat 
Item  the  trial  court  gave  judgment  in  fkvor 
of  the  defendant  and  against  the  plaintiff, 
and  In  so  doing  It  committed  no  OTior. 

The  plaintiff  sou^t  to  be  rrimbursed  for 
oq^oidltnres  for  tel^hone  service.  Sudi 
payments  were  not  made  "at  the  special  in- 
stance and  request  of  the  defendant"  If 
claimed  as  on  an  account  stated,  the  same 
was  neither  pleaded  nor  proved. 

Much  of  the  time  of  the  trial  conrt  was 
taken  up  with  the  introducti(m  of  evidaioe 
concerning  the  item  of  damage  alleged  to 
have  acerned  in  &vor  of  the  defendant  1^ 
reason  of  the  fiiilnre  of  the  plaintiff  to  prop- 
erly perform  his  contract  That  damage  was 
estimated  by  the  trial  court  in  tbe  sum  of 
4401.88;  but  no  Judgment  was  raidered 
against  the  plahitlfl  an  that  Item,  me  de- 
fendant has  not  appealed.  It  la  not  neces- 
sary, therefore.  A>r  us  to  dweU  on  tbat  aob- 
Ject 

The  Judgment  is  affirmed. 

We  concur:  LANODON,  P.  J.*,  NODBSH,  J. 


la  re  BANGLE  «t  al. 
HUTTON  at  al.  v.  TITLE  INS.  *  TRUST  CO. 

(Civ.  3483.) 

(District  Court  of  Appeal,  Second  District^  Di- 
vision 1,  California.    Sept  80,  1921.) 

1.  Reoonis  ^ftdOV^e)— Deoree  of  reglstrBtlea 
subject  te  restrioHoaa  heM  not  to  pnum 

lien. 

A  provision  In  a  deed  that  the  sum  whidi 
the  grantee  agreed  to  pay  for  maintenance  of 
improTements  should  be  a  lien  upon  the  land 
until  paid  is  a  lien  within  the  definition  in 
Oir.  Code,  {  2872,  created  by  the  contract  of 
the  parties  within  section  2881,  and  was  not 
covered  by  a  decree  registering  tte  title  aob- 
ject  to  the  exceptions,  reservations,  and  eon^- 
tiooi  contained  in  the  deed  of  conveyance^  but 
omitting  reference  to  the  liens  In  sodi  deed. 

2.  Reeoria  «=»9(10V^)— Deores  of  retfstra- 
tloo  shoaM  dedare  amoaat  of  Ilea  aot  barrad. 

Where  a  deed  made  the  amonnt  die  gran- 
tees were  to  pay  for  maintenance  of  public 
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improTamenta  a,  lien  niton  the  propetir,  the 
failure  of  the  grantor  to  enforce  each  payments 
did  not  waive  its  right  thereto  In  the  (ature, 
and  a  decree  re^steriag  the  title  affected  by 
the  deed  ahoold  specify  that  It  waa  aabjeet  to 
the  lien  and  fix  the  amount  dne  thereoD  lAldi 
waa  not  barred  by  llmitationa. 

3.  Deeria  «=»16a  — Protection  of  mortgagea 
fron  f»rf«lt«r«  for  violation  of  restiioUoa 
la  valM. 

A  clause  In  a  deed  containing  a  number  of 
reatrictlTe  provisions  the  violation  of  which 
would  defeat  the  title  of  the  grantee,  whldi 
clause  exempted  from  the  forfeiture  the  lien 
of  any  mortgage  or  deed  of  trust  made  in  good 
iaith,  waa  valid. 

4.  Rooords  <s=>9(ll>i/2)— RoaMratlei  rofarrlng 
to  reatrlotlofla  In  deei  not  In  ohali  of  tttia 
la  erroneooa. 

A  decree  of  registration  of  title  which  atat- 
ed  that  the  title  vas  subject  to  the  conditions 
and  reatrictioiia  in  a  deed  recorded  on  a  speci- 
fied bfwk  and  page  waa  erroneona  where  the 
deed  recorded  on  that  book  and  p«f«  wu  not 
In  the  chain  of  title  registered. 

5.  Reoords  «s»9(l2)— Plntfhiga  and  dooreo  W 
to  dea4  eontalnlni  reaArMlona  osMot  b* 
ohmnflad. 

On  appeal  from  ft  deereo  roistering  title 
to  real  estate,  findings  and  decree  with  refer- 
ence to  the  deed  containing  the  conditions  and 
restrictions  to  which  the  Utle  waa  subject  can- 
not be  corrected  ao  aa  to  make  it  refer  to  a 
deed  which  waa  within  the  chain  of  title. 

t.  Deeds  «=9l60— Restrlotlons  on  aale  of  In- 
toxleatini  llquera  la  valid. 

A  provision  in  a  deed  prohibiting  the  use 
of  the  premises  for  the  aale  of  intoxicating  liq- 
uors and  providing  that  on  breach  of  auch  con- 
dition the  premiaea  shonld  revert  to  the  gran- 
tor is  not  void. 

7.  Rooords  «»9(I2)— Where  raglstratloa 
•raa  referred  to  wrong  deed,  restrMtena  li 
•ttar  dead  preaont  abstmet  qwaUoae. 

On  appeal  from  decree  reiM^ring  title 
which  errooeoosly  stated  the  title  to  be  eubject 
to  conditions  and  restrictions  in  a  deed  not  In 
the  chain  of  title,  the  validity  of  other  conditions 
and  restrictions  in  a  deed  in  the  chain  of  title 
win  not  be  determined,  since  questions  with 
reference  thereto  are  abstract  and  may  be  prop- 
eriy  decided  after  remand  of  the  case. 

8.  Reoords  ^9(IO>/2)— Rooiatratlon  shonld 
specify  valid  roatrletlons  not  merely  refer  to 

deeds. 

Decree  of  registration  of  title  should  spec- 
ify the  conditions  and  restrictiona  subject  to 
which  the  title  is  held  where  the  deeds  im- 
posing snch  conAtiona  and  restrictions  are  con- 
fusing and  amUgoom.  and  some  of  the  reatrfe- 
tiooa  are  no  longer  in  force,  thoi^  a  rtference 
to  tiie  deed  might  otherwise  be  anfficiant,  ainee 
the  object  of  the  regiatration  ia  to  aimpU^  the 
titie. 

Appeal  from  Superior  Court,  Lob  Angeles 
County ;  John  M.  York,  Judge. 


In  the  matter  of  tlw  potion  of  Pan!  Mob- 
roe  Bangle  and  others  against  the  Title  In- 
soranoe  A  Trust  Oompanr  tor  regtetratiOD 
of  tlUe  to  real  property.  Vram  ao  mncb 
<tf  the  jndsnKmt  aa  n^atered  tbe  title  €t 
Charles  Newton  Hatton  and  othera,  defend- 
ant appeals,  Beversed. 

Charles  H,  Brock  and  Edmund  W.  Pugb, 
both  at  Los  Angeles,  for  appellant. 

Ll  M.  Hartwick,  of  Van  Nnys,  and  John  O. 
Hott,  Albert  H.  Gross,  Albert  Lee  Stephens, 
and  I.  B.  Dockwdler,  all  of  Los  Angeles,  for 
respondents. 

James  W.  Bell,  of  Los  Angeles,  amicus 
curUe. 

SHA^,  J,  This  pToceedlng  was  Instituted 
by  the  owners  of  certain  lots  and  parcels  of 
land  to  have  title  thereto  reglsteTed  In  ac- 
cordance with  tbe  provlaicHUi  of  the  lawi 
known  as  tbe  Torrens  Land  Title  A.ct  (St. 
1915,  p.  10S2),  adopted  by  the  people  of  Qie 
state  at  the  goieral  election  held  on  Novem- 
ber 8, 1&14. 

The  lota  In  Queatlon  c<Mi8tltuted  a  part  ot 
a  large  tract  of  land  subdivided  and  «»- 
veyed  by  the  owner,  Title  Insurance  &  Trust 
Company,  which,  as  defendant,  and  claiming 
that  Its  rights  reserved  In  tbe  grants  so  ex- 
ecuted by  It  are  not  protected  by  the  decree 
rendered,  has  appealed  therefrom  In  so  fftr 
as  it  applies  to  certain  (tf  the  lots  described 
in  tbe  petition,  to  wit: 

Lot  14,  block  45,  of  tract  1200,  city  of  Los 
Angeles,  as  per  map  recorded  in  Book  19  of 
Maps,  page  36,  title  to  which  was  vested  In 
Charles  Newt(ni  Button  and  his  wife,  Grace 
nifit  Hutton,  which  is  her^  designated  as 
No.  1. 

Lots  8.  10,  11,  and  12.  block  20,  of  tract 
1200,  dty  of  LoB  Angeles,  as  per  map  record- 
ed in  Book  19  of  Maps,  at  page  35,  title  to 
which  was  vested  in  Samuel  Andrus  as  com- 
munity property,  herein  designated  as  No.  2. 

Lot  9,  block  20,  of  tract  1200,  Tan  Nuys 
district,  city  of  Loa  Angeles,  as  per  map 
recorded  In  Book  19  of  Maps,  page  35,  title 
to  which  was  by  tbe  decree  declared  to  be  in 
Adolph  John  Bo ul anger  and  Lillian  Maude 
Boulanger,  as  Joint  tenants,  herein  designat- 
ed a§  No.  3. 

Lot  348  of  tract  1000,  in  the  dty  of  Los 
Angeles,  as  per  map  recorded  in  Book  19  of 
Maps,  pages  1  to  S4,  herein  designated  as 
Na  4. 

As  to  the  Button  lot,  description  of  which 
we  have  designated  as  No.  1,  the  applicants 
alleged  that  the  deed  from  appellant,  Title 
Insurance  &  Trust  Company,  to  the  grantor 
of  petitioners,  contained  certain  restrictions 
and  reservations  which  were  not  conditions 
of  the  conveyance  and  had  been  abandoned 
and  were  void,  which  provisions  they  asked 
to  have  canceled.  This  allegation  was  denied 
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In  the  answer  of  defendant,  and  the  question 
presented  on  tbe  appeal  Is  whethw  the  lan- 
goage  of  the  decree,  to  wit,  "ezoepttms,  res- 
oratlcms,  and  condltlooa  contained  In  deed 
recorded  in  Book  6018,  page  208,  of  Deeds," 
to  wblch  as  declared  by  the  decree,  tbe  land 
was  subject,  is  sufiOdently  broad  to  Include 
all  of  tbe  valid  and  existing  covenants,  ei- 
c^>tlons,  reservaticms,  restrictions,  omdl- 
tl<m8,  and  liens  contained  In  tbe  deed  execut- 
ed by  defendant  to  one  Agnes  H.  Brown, 
whose  title  and  interest  in  the  lot  was  by 
the  administratrix  of  her  estate  conveyed  to 
applicants.  Tbe  "deed  recorded  in  Book  501^ 
page  203,  of  Deeds"  was  dated  May  22. 1912. 
and  among  other  proTlalms  contained  there- 
in was  a  covenant  on  the  part  of  the  grantee 
to  pay  the  grantor  $6  per  year  for  each  lot 
described  In  the  conveyance,  which  sum,  with 
like  payments  to  be  contributed  by  other 
lot  owners  In  the  district,  should  constitute  a 
fund  devoted  to  the  care,  maintenance,  and 
replanting  of  street  trees,  repair  and  upkeep 
of  street  curbs  and  sidewalks,  and  to  other- 
wise keeping  up  and  beautifying  the  district 
as  far  as  possible  with  the  fund  derived 
from  such  source.  It  was  further  provided  In 
the  deed  that  the  obligation  to  make  sucb 
payments  should  terminate  whenever  said  lot 
should  be  permanently  occupied,  and  in  any 
case  at  tbe  expiration  of  ten  years  from 
January  1, 1911,  or,  at  the  option  of  the  gran- 
tor, at  any  time  after  four  years  from  Jan- 
uary 1, 1911,  followed  by  an  eipreas  provision 
that  "the  above  sum  agreed  to  be  paid  stiall 
be  and  remain  a  lien  upon  the  land  hereby 
conveyed  until  paid.** 

[1]  By  sectlMi  2872.  Civil  Code,  a  lien  Is 
defined  as  "a  charge  imposed  in  some  mode 
'other  than  by  a  transfer  in  trust  upon  specific 
property,  by  which  it  Is  made  security  for 
the  performance  of  the  act"  It  Is  created 
by  contract  of  the  parties,  or  by  operation  of 
law.  Section  2881,  Civ.  Code.  By  accept- 
ance of  a  deed  the  grantees  not  only  prom- 
ised to  pay  the  $S  per  lot,  but  by  contract  In 
the  language  quoted  created  a  lien  upon 
die  property  as  security  for  its  payment  We 
may  readily  concede,  as  daimed  by  respond- 
ents, that  the  covenant  cannot  be  construed 
as  a  restrlctiw,  condition  sabsequesi^  or 
exertion  the  compliance  or  noncompliance 
with  whidi  could  work  a  forfeiture  of  the 
estate^  As  In  other  cases  of  lien,  tlie  remedy 
of  die  lioior  upon  nonperformance  of  the 
covenant  would  be  an  action  of  foredosure. 
Since  the  deed  containing  the  covenant  Im- 
posing the  charge  upon  the  lot  was  recorded, 
subsequent  purdiasers  of  the  land  mnst  be 
held  to  have  taken  title  upon  constructlTe 
notice  of  the  fact  that  the  lien  not  only  tx.- 
isted,  but  that,  subject  to  permanoit  occu- 
pancy or  bar  of  the  statute  of  Umltationsi,  It 
would  continue  until  the  sum  agreed  to  be 
paid  was  liquidated.  Van  Lobra  Sels  t. 
Bunnell,  120  OaL  680,  B3  Pac.  266;  Fresno 
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Canal  ft  Irtfgatlon  Go.  t.  Bowdl,  80  OaL 
114,  22  Pac.  OS,  15  Am.  St  Bep.  112. 

[2]  While  It  appears  that  appellant  baa  not 
enforced  the  collection  of  said  sums,  no  waiv- 
er <rf  tbe  proton  on  Ita  part  Is  shown,  nor 
any  action  had  the  effect  of  irtilch  would,  aa 
to  the  whole  obligation,  terminate  or  ezttsr 
gulsh  the  Ilea;  and,  shice  by  the  oormant 
the  property  was  made  the  subject  of  a  lien 
to  secure  the  payment  of  $5  per  year,  the  ite- 
cree,  in  the  absence  of  any  showing  by  re- 
spondent, should  in  espresa  tenns,  aa  provid- 
ed in  section  IS  of  the  act,  have  established 
the  amount  tbanoi  not  barred  by  limita- 
tion and  declared  tbe  same  to  be  a  Uen  aad 
incumbrance  upon  the  land,  subject  to  which 
It  should  have  been  ordered  r^^lstered. 

What  is  said  upon  this  point  Is  likewise 
applicable  to  the  lots  deedgnated  herein  as 
No.  2,  title  to  which  Is  vested  In  Samuel 
Andrus,  and  the  lot  designated  as  Na  3,  title 
to  which  is  vested  in  the  Boulangers,  as  to 
each  of  which  lots  the  grantees  tber«<^  cove- 
nanted to  pay  $5  per  annum,  and  wherein,  aa 
in  the  Button  case,  it  was  stipulated  that 
until  paid  sudi  sums  should,  subject  to  the 
conditions  therein  expressed,  constitute  a 
charge  and  Uai  upon  the  lot  or  lota  so  con- 
veyed. 

[S]  In  application  No.  2  the  deed  conveying 
the  lots  to  Samuel  Andrus  contained  a  num- 
ber of  restrictive  provisions  for  the  violation 
of  which  It  was  agreed  the  title  of  the  grantee 
Aould  cease  and  revert  to  the  appellant  as 
grantor,  and  subject  to  some  of  which  provi- 
sions title  to  the  lots  was  registered  in  the 
name  of  Andms.  The  deed  also  amtalned  a 
provision,  designated  that  a  brent*  of 
any  or  either  of  said  c(»ditlona,  or  any  re- 
entry by  reason  of  the  breach  thereof,  should 
not  defeat  or  render  invalid  the  Uai  of  any 
mortaate  or  deed  ct  truat  made  in  good  Uith 
for  valne  as  to  said  land  and  the  Improve- 
meuts  thereon.  Tbe  purpose  of  Ihla  provisiim 
clearly  expressed  was  to  protect  Innoosnt 
parties,  as  holders  of  Urais  based  upon  mort- 
gages or  deeds  of  trust,  from  the  penalties 
imposed  upon  owners  of  the  property  for 
breach  of  tbe  conditions.  That,  in  additimi 
to  the  restrictions  subject  to  which  the  lots 
were  ordered  registered,  the  decree  should 
also  have  ordered  the  registration  of  the 
property  subject  to  the  covenants  and  prori- 
slona  designated  "I"  In  the  deed,  tLpptAra  to 
admit  of  no  question,  and  re^xmdent  offers 
no  argument  in  Justiflcation  (tf  the  action  of 
the  court  in  declarUif  the  aame  Iw^sratlve 
and  of  no  effect 

[4]  It  appears  that  title  to  lot  0  in  Uocfc 
20,  herein  designated  as  No.  3,  was  r^rlster- 
ed  in  the  name  of  AOolidi  John  Boulangn', 
to  whom  Utle  waa  conveyed  by  Samud  An- 
drus, who  acquired  the  property  under  a  deed 
from  appellant  whidti  deed  waa  recorded  In 
Books  of  Deeds,  Na  6104,  at  p^  44.  TUs 
deed  contained  a  number  of  oondWea^  re- 
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strtctkms,  and  resezraUoiiB,  tiut,  liut»&d  of 
reg^sterftig  tbe  lot  subject  thereto,' tbe  title 
was  by  the  decree  ordered  to  be  registered  In 
tbe  name  of  Bonlanger,  snbject  to  "exceptions 
and  reeerratlons  as  contained  In  deed  record- 
ed In  Book  6081,  page  307,  of  Deeds,"  wbicb 
deed,  It  is  conceded  by  botb  parties.  Is  not  In 
tbe  chain  of  title  for  the  reason,  as  stated, 
tbe  title  of  applicant  was  under  another  and 
different  deed  recorded  in  Book  61G^,  at  page 
44,  to  which  reference  was  made  by  the 
court  In  properly  ordering  registration  sub- 
ject to  the  provisions  contained  therein  un- 
der which  U  was  agreed  tbe  title  should.  In 
case  of  the  vending  of  intoxicating  liquors 
upon  the  lot,  be  fo^tted.  In  thus  reglatering 
tbe  title  subject  to  the  conditions,  eiceptfons, 
and  reservatlcms  contained  In  a  deed  which 
was  no  part  of  tbe  chain  of  title  and  under 
which  Boulanger  made  no  claim  to  tbe  pro|>- 
erty,  and  in  the  absence  of  any  evidence  to 
warrant  It,  the  court  erred. 

tS]  Aa  we  understand  counsel  for  appedr 
lant,  bis  objection  to  the  decree.  In  ao  far  aa 
It  applies  to  lot  848,  tract  1000,  which  we 
have  designated  No.  4,  is  that,  while  the  de- 
cree  declared  title  to  the  lot  was  subject  to 
"forfeiture  of  title  if  intoxlcatlDg  liquors  are 
vended  thereon,  as  aet  forth  in  deed  recorded 
in  Book  48(1,  page  SIS.  of  Deeds,"  snelt  deed 
is  not  in  tihe  €3min  of  title,  and  there  Is  no 
evidence 'Wiuttever  tending  to  show  that  the 
title  was  conveyed  subject  to  tbe  prorlsions 
contained  therein.  These  facts  are  conceded 
by  respondent,  who  suggests,  however,  that 
the  court  correct  the  error  by  inserting  In 
lien  of  the  deed  ao  referred  to  the  words 
"deed  recorded  In  Book  6081,  page  307."  For 
Obvious  reasons,  the  court  has  no  power  to 
make  such  change  in  the  findings  and  decree. 
The  deed  under  which  the  applicant  for  regis- 
tration held  title  to  the  lot  was  recorded  in 
Book  6081,  at  page  307,  and.  subject  to  the 
except! an»  and  reservations  contained  there- 
in, title  to  tbe  lot  was  <»tlered  to  be  ngUh 
tered  In  the  name  of  Adolpb  John  Boulanger 
and  Ionian  Mande  Bonlax^er,  u  Joint  ten* 
anta;  It  being  dedared,  however,  that  con- 
ditions and  reatrictlons  numbered  2  in  said 
deed  are  void. 

[6]  The  omdltlons  in  No.  2  of  said  deed 
contained  a  provisions  that  "no  part  of  said 
premises  shall  ever  at  any  time  be  used  for 
tbe  purpose  of  buying,  sdllng,  or  handling 
intoxicating  liquors,"  and  that  fbr  the  breadi 
of  such  craidltlon  the  premises  shonM  revert 
to  the  grantor,  its  successors  and  assigns. 
We  perceive  no  reason  why  tbe  court  should 
have  declared  the .  provlslm  void,  and  re- 
spcaident  bas  offered  none.  He  suggests^ 
however,  that  the  reference  made  In  the  de- 
cree to  condition  No.  2,  which  the  court  de- 
clared void,  should  In  fact  have  referred  to 
another  and  different  provision  which  the 
court  Intended  by  the  decree  to  declare  void. 
While  this  deed  provided  that  a  breach  of 


the  conditions  aboold  cause  the  premises  to 
revert  to  the  grantor.  It  further  provided 
that  such  provision  should  not  defeat  or  ren- 
der invalid  the  lien  of  any  mortgage  or  deed 
of  trust  made  in  good  faith  for  value  as  to 
said  land  and  the  Improvraients  thereon. 
What  13  said  upon  tills  point  as  to  application 
No.  2  herein  Is  likewise  applicable  to  lot  848 
In  tract  1000. 

[7]  Appellant  also  Insists  that  the  regis- 
tration of  the  Utle  to  lot  9,  block  20,  No.  3, 
hereinbefore  referred  to,  should  have  been 
made  subject  to  certain  rights  of  vray  for 
the  erection,  oonstnctioa,  and  operation  of 
pole  Unas,  otnudalts,  and  pipe  lines  for  the 
transmlesliHi  of  electric  ener^  and  for  t^e- 
pbmie  and  tel^apb-  lines  and  gas  matns,  of 
a  width  of  four  feet,  and  also  subject  to  the 
reeerratlon  of  all  minerals,  oils,  natural  gas, 
etc.  (not  for  the  purpose  of  mining  the  same 
by  the  grantor  In  the  deed,  but  to  prevent 
the  exploration  or  nee  of  said. ^d  for  the 
discovery  and  production  of  such  commodi- 
ties), as  well  as  other  rights  of  vniy  reserved 
from  the  operation  of  the  deed,  and  all  men- 
tioned In  deed  recorded  In  Book  6081,  page 
307.  Since,  however,  any  action  of  the  court 
in  regard  to  title  to  04a  property  was,  as 
hereinbefore  stated,  tiased.  upon  the  errone- 
ous r^erence  to  a  deed  other  than  that  under 
which  tbe  api^lcant  claimed  title,  we  do  not 
fee!  called  upon  to  discuss  or  determine  an 
abstract  question  not  before  the  court  and 
as  to  which  upon  a  retrial  a  decision  may  be 
rendered  in  accordance  with  the  law  applica- 
ble thereto. 

[I]  Counsel  for  respondmt  very  pnH>orly 
suggests  that  the.  deeds  under  considera- 
tUm  "are  well  calculated  to  confuse,  and  the 
brief  of  appellant  has  not  served  to  any  gKat 
extent  to  olarUy  the  confusion."  We  fully 
CfHinir  In  this  statement,  and  may  add  that 
what  Is  said  concerning  anwllant^s  brief  la 
equally  applicable  to  that  of  respondent  Tlie 
petition  for  registration  contained  the  appli- 
cation of  a  number  of  owners  claiming  prop- 
oty  under  dUterent  deeds,  which  deeds,  while 
being  of  great  lugth  and  many 
I»OTisiou  rating  to  reservatlona.  liana,  re- 
strlctlMis,  and  exceptions,  and  while  in  some 
respects  containing  like  provisions,  were  nev- 
ertheless dlffletent  in  wording.  Bach  of  them 
was  made  the  basis  of  a  distinct  application 
for  registration  of  title  to  tbe  lot  therein  re- 
ferred to.  The  decree  presented  is  in  terms 
ambigooaa  and  uncertain  in  meaning.  No 
doubt  some  of  the  liens  for  the  annual  pay- 
ment of  $5  against  the  lots  are  trarred  by  tbe 
statute  of  limitations.  Some  of  the  restric- 
tions have  expired  by  limitation.  Some  of 
the  provisions  binding  upon  owners  do  not 
apply  to  innocent  mortgagees  and  holders  of 
liens  under  deeds  of  trust  Since  tbe  purpose 
of  the  proceeding  Is,  so  far  as  possible,  to 
simplify  the  title  and  eliminate  questions  tbat 
no  longer  affect  It,  the  decree  should  in  plain, 
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exidLdt,  and  munlstakable  terms  set  forth 
the  conelntdon  of  the  court  thereon.  While 
under  the  act  reference  may  be  had  to  records 
of  deeds,  nerertlieless,  as  to  a  title  which,  as 
here,  nnder  the  deeds  la  limited  and  qualified 
bj  so  nun;  oorenants  contained  ttaweln,  the 
pozpoae  contemplated  would  be  far  better 
subserved  If  the  decree  In  spedflc  language 
set  forOi  tbe  conditions,  restrictions,  reserra- 
tlODs,  and  }iaa  to  wbldt  tlie  court  found  the 
title  to  be  subject,  rather  than  by  refbrence^ 
We  are  folly  cognizant  ^t  In  discussing  the 
case.  In  the  absence  of  material  aid  tetm 
counsel,  we  may  bare  omitted  questions  In- 
volved In  the  Jumbled  record  presented. 
Howerer  tibis  may  be»  we  are  dearly  of  the 
f^lnlra  that  the  judgment  appealed  from 
should,  for  the  reasons  given,  be  reversed. 

The  Judgments,  In  so  far  as  they  affect  the 
lots  In  question,  are  reversed. 

We  concur:   CONBBY,  P.  J.;  JAMBS,  J. 


KELUHER  V.  FITZGERALD  St  tl. 

(Ohr.  2188.) 

(District  Conrt  of  Appeal,  Third  District,  Osll- 
fomia.  Oct  6,  Ji32L  Behearing  Denied  Nov. 
^  1921.  Heaiinc  Denied  by  Supreme  Court 
Dec  1,  1921.) 

1.  PleadfBO  Complalat,  alleging  ten- 
age  to  property,  heM  eat  rsvertlble  for  an* 
Mgolty. 

In  an  action  for  abatement  of  nuisance,  In- 
junction,  and  damages,  a  complaint,  allepng 
that  SB  a  result  of  wai^g,  cutting,  and  silting 
of  plaintitTs  lands  they  have  become,  are,  and 
will  be  more  ezpensive  to  plow,  harrow,  sow, 
crop  and  harvest,  and  thereby  tbeir  economi- 
cal use  has  been  diminished  and  damsged  to 
plaintifrB  damage  in  the  sum  of  |1,00I^  la  not 
so  ambiguous  as  to  justify  reverssl. 

2.  Waters  and  water  oooraes  79  (4) —Evi- 
dence ef  aoirosst  ohanutsr,  aad  extsnt  of 
■■jeriea  sf  damsie  to  laad  Md  safllolsat  te 
tepporl  a  venflet  i 

In  an  action  for  sbatement  of  nuisance,  In- 
junction, and  damages,  testimony  as  to  the 
sources,  character,  and  extent  of  the  injuries 
to  land  and  as  to  amount  of  damages  Aeld  suf- 
fiotont  to  support  a  verdict  for  damages. 

3.  Trial  «=)395(5)— Finding  of  ooort  held  to 
be  on  material  Issues. 

Id  an  action  for  abatement  of  nuisance.  In- 
junction, and  damages,  where  the  complaint  al- 
leged the  existence  of  certain  depressions  called 
swales,  Noa.  1.  2,  and  3,  which  was  denied  in 
the  answer,  the  finding  of  the  court  that  the 
evidence  wu  sufficient  to  support  the  allega- 
tions of  the  complaint  as  to  the  existence  of  the 
swales  is  a  sufficient  finding  on  material  Issues. 


4.  Waters  sad  water  oosrses  «a»l79(e)»nNd. 
Ing  that  water  flowed  from  lands  to  stber 
lands  held  eqaivaleot  to  a  fladlsg  that  tiia 
first  lands  were  higher. 

A  finding  that  surface  waters  under  normal 
conditions  fiowed  from  the  lands  of  defendant 
across  the  lands  of  plaintiff  is  a  finding  of  ul- 
timate tact,  and  is  equivalent  to  a  finding  that 
defendants*  land  Is  higher  than  plaintiff's  land. 

5.  Appeal  aad  afror  «=»I01I(1)— FlaMag  of 
trial  oonrt  Is  oonoluslvo  as  to  polat  whore 
evldsnoe  Is  Id  oosfllot. 

The  appellate  court  is  bound  by  the  finding 
of  the  trial  court  as  to  politts  concer^ag  which 
the  evidence  is  in  conflict 

6.  JndkBMt  «aa25»>-Ne  apeoW  wliiM*  Mo- 
sssary  to  sapport  Jedgnieat  that  is(«UlaBts 
in  action  to  abate  ■aisam  shall  ttl  la  aa 

excavation. 
In  an  action  for  abatement  of  nuisance,  In- 
junction, and  damages,  no  spedal  Item  of  evi- 
dence Is  needed  to  support  the  Judgment  Uiat 
the  defendant  shall  fill  an  excavation,  since 
when  the  court  found  that  the  nuisance  had 
been  created  by  the  act  of  defendants,  U 
followed  as  conclusion  that  pln^at'if  was  an- 
tiUed  to  have  it  abated. 

7.  Waters  and  water  oooraes  «»I79(8)— Rad- 
Ing  that  water  did  not  affoot  ooorae  of  drala- 
way  held  not  contrary  to  a  fladlag  that  la- 
oreaied  overflow  danaged  fane  IwL  ' 

In  an  action  for  abatement  of  nuisance,  in- 
junction, snd  damages,  whtn  the  chief  injury 
resulted  from  the  water  overflowing  over  the 
farming  land,  and  washing,  cutting,  and  other- 
wise Injuring  tiie  same,  the  finding  that  the 
water  did  not  widen,  deepen,  or  change  the 
course  Of  a  drainway,  as  alleged  by  i^alntiff. 
Is  not  contrary  to  a  finding  that  the  Increased 
flow  caused  by  tht  nolsance  damaged  his  term 
isnd. 

8.  Waters  and  water  ooartss  «s»l79(6)-Jadg- 
meat,  dlriotlng  defsadaat  to  midBtala  water- 
way at  a  oMtalD  depth,  held  ernMoensb 

In  an  action  for  abatement  of  nuisance, 
injunction,  and  damages,  a  Judgment,  directing 
the  defendants  to  maintain  a  waterway  across 
plalntifiPa  land,  so  that  It  would  not  have 
mensions  exceeding  certain  spedfled  width  and 
depth,  sinos  it  makes  defendsnts  req^MosiUe  for 
damage  by  natural  causes  or  tUzd  person,  is 
erroneous. 

On  Petition  for  Rehearing. 

9.  Appeal  and  error  «=»93l(l)— Fladiags  of 
trial  oonrt  are^  If  possible^  to  be  recoaolled 
so  as  to  support  the  Judgmoat. 

On  appeal,  findings  of  the  trial  court  must, 
it  possible,  be  reooi^led  so  as  to  support  the 
Judgment 

Appeal  from  Superior-  Court;  Btanlrians 

County;  E.  N.  Rector,  Judge. 

Suit  by  D.  Kellihra  against  Nora  Fitz- 
gerald and  others.  From  judgment  for  plain- 
tUf,  defoidauts  an>eaL  Ifodlfled  and  af- 
firmed. 
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mewUm  Bntberford,  of  Stockton,  and  Ha^ 
ton  &  Scott,  of  Ifodeeto,  for  ftpptilanta 

A.  H.  Ashler,  of  Stockton,  and  QriflBn,  Carl- 
ton 9s  Boone,  of  Uodesto,  for  respondoit 

PER  CTTRIAM.  Tbe  oonrt  granted  a  re- 
hearing of  this  case  mainly  for  the  purpose  of 
further  considering  the  claim  of  the  appel- 
lants that  the  findings  are  hopelessly  con- 
flicting.  It  Is  earnestly  Insisted  that  finding 

5  conflicts  wltii  finding  6  and  other  flndlngB. 
We  have  given  the  matter  mature  considera- 
tion, and  we  are  satisfied  as  the  result  of  such 
examination  that  there  Is  no  conflict  what- 
ever between  them.  It  Is  clear  to  us  that 
finding  5  relates  to  one  matter  and  finding 

6  to  another. 

To  understand  this  point  fully  It  must  be 
recalled  that  the  respondent  ui^es  two  caus- 
es of  action  In  bis  complaint  They  are  not 
stated  In  separate  coonta,  but  Ui^  an  qnlte 
distinct   They  are: 

First.  That  the  flood  waters  are  bo  divert- 
ed by  the  embankments  of  which  he  com- 
plains that  they  are  thrown  In  volume  Into 
a  dralnway  upon  and  across  the  premises  of 
the  re^ndent  and  that  they  have  washed 
and  deepened  this  dralnway  to  such  an  ex- 
tent that  he  cannot  plow  and  harrow  across 
it  as  he  was  accustomed  to  do.  The  follow- 
ing quotation  from  paragraph  25  of  the  re- 
spondent's complaint  wUI  make  this  plain: 

"That  upon  [aamtifl*s  said  lands  adjobung 
said  Fitsgeralds  there  is  no  marked  depression 
or  swale  and,  with  the  exception  of  said  above 
dralnway,  the  same  were,  prior  to  said  flooding 
thereof,  practically  level  for  approximately  a 
mUe  or  more  west  of  said  boondary  or  division 
line;  that  said  aousnal  surface  waters  so  in 
the  spring  of  1918  forced  thereon  and  thereover 
by  said  acts  of  said  Fitsgeralds  flowed  over  said 
portion  of  said  section  1  until  they  reached  said 
draioway  in  the  westerly  portioa  of  said  tri- 
angle; tliat  svch  waters  then  f<dIowed  snb- 
stantially  the  said  course  of  said  dralnway,  and 
so  trwftmQj  and  irregularly  cut,  washed,  deep- 
ened, widened,  or  changed  the  same  and  so  car- 
ried the  Boil  therefrom  throughont  most  of  its 
entire  leugth  that  It  is  and  was  thereafter  and 
will  hereafter  be  ImpoBBible  or  imprudent  to 
plow  or  drill  the  said  lands  through  which 
said  dralnway  meandered,  except  by  plowing 
on  either  dde  of  said  enlarged  and  deepened 
dralnway,"  etc. 

The  Issue  tendered  by  this  allegation  la 
met  and  covffl-ed  by  flndii^  5.  It  vrlU  be  not- 
ed that  the  court  found  against  the  respond- 
ent as  to  this  cause  of  action,  and  In  so 
doing  it  employed  the  language  found  In  that 
finding. 

The  second  and  principal  cause  of  acticm 
stated  by  respondent  relates  to  the  Injury  bi- 
flicted  by  flood  waters  in  oneadb^  out  upon 
and  over  bis  farming  lands  and  destroying 
the  crops  growing  thereon. 

The  court  determined  this  Issue  in  fiavor 
of  the  reopond^it;  and  awarded  damages 


and  preventive  relief.  It  awarded,  also,  cer- 
tain mandatary  relief,  wtaldi  wfll  be  noticed 
furtb»  along. 

We  find  no  ground  for  revving  the  JuSg- 
ment  On  the  omtrazy,  we  adhere  to  the 
views  expressed  in  the  o^nlon  filed  ber^ 
on  the  f  cnmer  hearing  as  prepared  by  Judge 
Prewett,  presiding  Justloa  pro  tern.,  and  we 
hereto  adopt  the  same  as  the  opinion  of  the 
court  Correcting  a  trifling  typographical 
misprision,  aald  winlon  la  In  the  following 
words: 

"Action  for  abatement  of  nuisance,  injone- 
tion,  and  damages.  It  is  averred  that  the  alleg- 
ed Duisance  consists  of  embankments  and  ex- 
cavations constructed  in  the  years  1916  and 
1917,  and  since  maintained  by  the  defendants, 
thereby  causing  the  sufaes  waters  to  flow  In 
increased  v(dume  frMn  lands  of  the  defendants 
to  the  adjoining  lands  of  the  plaintiff  to  Us 
damage  In  the  sum  of  $11,600.  The  answer 
traverses  all  the  allegationB  of  the  complaint 
The  plaintiff  had  judgment  abating  the  nuisance, 
prohiUting  its  future  maintenance  and  relief  by 
way  of  damages  In  the  sum  of  ¥200.  l%e  evi- 
dence in  the  case  Is  nnusnally  voImnlnouB,  and 
is  emphatically  contradlet<«y  on  every  con- 
tested point  The  evidenee,  together  with  the 
briefs  and  other  papers,  fills  about  1,700  pages. 
In  addition,  about  80  photographs  and  several 
ma[is  accompany  the  transcript 

"The  defendants  appeal  from  the  judgment 
and  assign  various  alleged  errors,  some  of 
which  invite  only  a  passing  notice.  The  plead- 
ings are  unusually  lengthy.  In  fact  they  leave 
nothing  to  be  desired  In  the  way  of  prolixity 
of  det^.  The  complaint  reduced  to  its  lowest 
terms,  is  simply  an  allegation  that  the  defend- 
ants, by  tbM  cMistmction  and  maintenance  of 
two  embankments  and  the  exravation  of  a  ra- 
vine beyond  its  normal  dimensions,  have  there- 
by caused  the  surface  waters  to  flow  across  and 
injure  the  lands  of  the  plaintiff,  instead  of 
flowing,  as  they  would  under  normal  conditionB, 
across  the  lands  belonging  to  themselves,  ^nie 
various  assigned  errors  may  be  summarised  as 
follows: 

"(1)  Overruling  the  demurrer  to  the  com- 
plaint; <2)  contradictory  fln^bva;  (S)  no  evi- 
dence of  damages  to  tht  amount  of  9200;  (4) 
error  in  admitting  proof  of  damages;  (5)  fail- 
ure to  find  on  material  issues;  (0)  finding  Mo. 
4  not  supported  evldwce;  (7)  a  portion  of 
the  judgment  unsupported  by  evidence. 

[I]  "The  only  point  urged  on  demurrer  Is 
that  the  complaint  Is  ambiguous  and  uncertain 
as  to  a  certain  allegation  which  reads  as  follows: 
That  aa  a  result  of  said  crashing,  cutting,  and 
silting  of  plaintiff's  said  lands,  same  have  be- 
come, are,  and  will  be  more  expensive,  to  plow, 
harrow,  sow,  crop,  and  harvest,  snd  thereby 
their  eeoncHDical  use  hss  been  ^minlshed  and 
damaged  to  plaintiffs  damage  In  the  sum  of 
fl,000.'  We  think  this  allegation  is  not  so  ob- 
noxious to  the  rule  requiring  certain^  and  free- 
dom from  ambiguity  as  to  justify'  a  reversal. 

"The  p4^  as  to  contradictory  flndings  will 
be  passed  until  we  shall  have  noticed  the  other 
ground  urged  by  defendants. 

[2]  "It  la  insisted  that  there  Is  no  evidenee 
of  the  Injury  on  account  of  which  the  court  al- 
lowed 9200  by  way  of  damages,  and  no  evi- 
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deuce  u  to  the  amoont  of  injnrr  wrought.  Bat 

the  testimonr  of  the  plaintiff  givea  onder  ob- 
jection- by  the  defeDdants  is  quite  full  upoQ  this 
point 

"He  Btated  the  Bonrcee,  character,  and  extent 
<a  tile  fairies  and  save  an  estimate  of  bia  dara- 
afes  at  $1,O0Ol  Tba  print  Is  not  wdl  taken. 
The  foartfa  eroond  is  practicaUy  a  rq^efition  of 
the  third,  and  is  answered  1^  what  is  said  with 
reference  to  that  point. 

[3]  "In  the  fifth  ground,  it  is  claimed  that 
the  court  failed  to  find  on  material  issues.  The 
complaint  alleged  the  existence  of  certain  de- 
pressions OD  the  ground  designated  as  swales, 
Noa.  1,  2,  and  8.  TUa  ww  denied  in  the  an- 
awar.  Assuming  for  the  momeiU  that  this  is  ft 
materia]  inane  upon  wbidi  the  coart  waa  »- 
Qnired  to  find,  it  will  be  seen  that  the  conrt 
did  find  as  follows:  "T^bat  the  evidence  is 
insufficient  to  support  the  allegations  of  plain- 
tiff's complaint  as  to  the  existence  of  swale  No. 
1,  swale  No.  2  and  swale  No.  3.'  This  is  suffi- 
cient, especiall;  as  to  a  probative  fact  like 
this. 

"In  the  sixth  point,  the  court  is  asked  to  re- 
rerse  tbe  Judgment  on  tbe  gronnd  that  findinf 
No.  4  is  not  supported  bj  the  eTidence.  This 
finding  purports  to  give  the  m^iT'^iwi'  dimen- 
sions of  the  waterway  in  qnestion,  and  it  la 
claimed  that  there  is  no  evidence  upon  this 
point.  Bat  in  this  position,  counsel  are  in 
error.  A  vast  amoont  of  testimony  tbronghout 
tbe  trial  dealt,  in  one  way  and  another,  with 
thia  waterway  and  ita  depth,  width,  meander- 
ings,  and  general  course.  It  would  be  un- 
profitable and  needlesB  to  undertake  to  quote  it 
in  detail 

[4]  **In  the  aame  connection  it  la  claimed  tiiat 
the  court  failed  to  find  that  the  lands  of  the  ap- 
pellants are  higher  in  elevation  than  those  of 
tbe  respondent.  But  the  court  £d  find  that  the 
surface  waters,  under  niwmal  conditions.  Sow 
fr<»o  the  lands  of  the  appellants  upon  and 
a^oss  the  lands  of  the  respondeat,  and  it  must 
be  conceded  that  even  in  tbe  locality  in  ques- 
tion water  under  normal  conditions  flows  down 
hilL  Besides,  the  respective  elevations  ar« 
probative  facta.  The  ultimate  fact  ia  the 
flow  of  tbe  water. 

15}  "As  to  all  these  points  the  evidence  is  by 
no  means  all  one  way.  and  this  court  is  bound 
by  the  finding  of  the  trial  courL  We  find  no 
fault  with  his  conclusions.  On  the  contrary, 
they  appear  to  be  fully  supported  by  the  reo- 
ord. 

[6]  "It  is  urged  that  a  portion  of  the  judg- 
ment la  not  supported  by  the  evidence.  The 
portitm  thus  excepted  to  provides  that  the 
excavatfoo  made  1^  the  defendants,  be  'by  s^d 
defendants,  at  their  own  cost  and  expense, 
forthwith  filled  in,  repaired  and  corrected,'  etc. 
No  eiq>ec)al  item  of  evidence  is  needed  to  sup- 
port Bucb  a  provision.  AVhen  the  court  found 
upon  sufficient  evidence,  that  the  nuisance  had 
been  created  by  the  act  of  the  defendants,  it 
followed  as  a  conclusion  therefrom  that  tbe 
idaintiff  was  entitled  to  hare  tbe  nuieaiice 
abated.    Th^  provision  objected  to  ia  proper. 

[7]  "There  remains  for  consideration  only  the 
second  point.  This  requires  a  little  more  ex- 
tended notice.  It  is  claimed  that  finding  num- 
bered 6  is  contradictory  of  other  findings,  and 
especially  of  finding  numbored  6.  Tindinc  6 
is  in  the  following  wMda: 


"  *(6)  That  the  qoanti^  of  water  ao  thrown 
upon  and  flowing  over  said  lands  of  plaintiff 
(which  quantity,  but  for  said  excavations,  em- 
bankments, etc.,  would  have  flowed  upon  and 
over  said  249.67  aerea  ot  defendaots),  did  not 
frequently,  irregularly,  or  at  all  appredaUr 
up  to  tbe  present  time  cot,  waah,  decpra,  widoi. 
or  change  the  said  course  or  the  draiawaj 
across  any  of  said  lands  of  plaintiff  and  carry 
soil  therefrom  throughout  much  of  ita  entire 
length  of  said  two  miles;  that  said  channel,  un- 
less corrected,  will  result  in  the  more  rapid 
passage  of  said  waters  and  in  the  increase  of 
the  water  flowing  upon  and  across  plaintiPa 
lands.' 

"  '(6)  That  aaid  excavation,  aaSd  eoBatraetion 
ot  aaid  embankments,  etc.,  waa  dont  inr  de- 
fendanta  without  right  and  without  pfadatiff's 
consent  and  against  his  will;  that  as  a  result 
of  said  washing  and  said  cntting  of  plaintifTs 
lands  in  March,  1918,  the  same  became,  are, 
and  will  be  more  expensive  to  ptow,  harrow, 
sow,  crop,  and  harvest;  that  thereby  tkeir 
econ<Knical  ose  has  been  and  is  diminished  and 
damaged  in  the  sum  of  $aOOi  That  the  aaid 
work  bj  t^  aaid  dtfondanta  on  aaid  249.67 
acres  haa  resulted  and  will  result  in  tkrowuf 
more  water  oa  plaintiff's  landa  than  otbarwise 
has  or  would  naturally  have  flowed  to  or  come 
ui>on  the  same;  that  said  water  so  thrown  upon 
plaintiff's  lands  has  done  damage  to  plaintiff's 
lands,  and  has  damaged  the  econonucal  Tslue 
or  use  thereof.' 

"It  wiU  be  seen  that  findii^f  5  ralatea  to  one 
matter  and  Aiding  6  to  quite  another.  The 
former  finds  that  the  waters  unlawfully  thrown 
upon  the  landa  of  tbe  i^ntiff  *did  not  •  •  * 
cat,  waab,  deepen,  wldoi,  or  change  said  eoiiras 
or  the  drainway  across  any  of  said  plaintUPs 
lands,'  etc.  The  apparent  meaning  of  thia  la 
that  the  waters  did  not  .  enlarge  the  draisway, 
thereby  committing  littio  or  no  injury.  The 
chief  injury  would  have  resulted,  and  did  result, 
from  spreading  tbe  waters  out  over  tiie  farm- 
ing land  and  wasbtng,  cntting,  and  otherwise 
injuring  the  same.  Finding  S,  whQe  infelid- 
tOQS,  is  not  contradictory  of  tbe  other  fio^Dgs. 

[8]  "It  is  urged  that  a  portimi  of  the  jn^g- 
ment  is  crroneons.  In  that  it  directs  tbe  de- 
fendants to  *maintain'  the  waterway  bo  as  not 
to  have  dimensions  exceediiv  a  certain  spedfled 
width  and  depth.  This  provision  sfaoold  be 
stricken  out.  fiUsewhere  in  tbe  judgment  it  is 
provided  that  tbe  defendants  be  'forever  en- 
joined and  restrained  tnm  deepening  or  widen- 
ing said  waterway.'  'While  they  are  properly 
restrained  frcHn  deepening  or  wUeidng  tiie  wa- 
terway, they  should  not  be  commuded  to  main- 
tain it  as  against  the  operation  oi  natural  con- 
ditions for  whidi  they  are  not  reapmisflde. 
Floods,  the  acts  of  third  parties,  <»r  other 
causes  might,  without  the  fault  of  th«  defend- 
ants, operate  to  widen  or  deepen  it." 

The  last  point  dlBCussAd  In  tbe  foregoing 
opinion  demands  a  little  farther  attrathm  at 
our  hands.  In  Its  judgment,  the  trial  oomt 
decreed  that  the  appellants  "maintain"  the 
excavation  at  its  redacad  dimensions.  This 
mandate  appears  to  extend  through  all  fotnre 
time,  and  it  Imposes  a  hardship  upon  appel- 
lauts  which  they  should  not  be  compelled  to 
bear.    Tbey  are^  oC  coarse^  responsible  Cor 
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their  own  lajhnloin  acta^  and  the  conit  haa 
properly  restrained  them  from  a  repetition  or 
continuance  of  them;  bat  upon  no  principle 
of  eanlty  aboold  they  bQ  compiled  to  antid- 
pate  or  oonwt  the  effect  ot  agencies  or 
eansea  orer  which  they  haye  no  controL 
Vbef  an  reetralned  fnnn  widening  or  deep- 
adng  the  excavation,  and  Oraa  for  Ote  judg- 
ment la  proper.  But  natural  causes,  such  as 
floods,  long-«ODtiniied  storms,  i^adbursts, 
and  oQi&e  natural  agendea,  may  widen  or 
de4>en  fibe  ncavatlon;  or  It  may  ba  done  by 
third  pmona  without  the  consent  or  CO-opera- 
tlon  ot  the  appellants.  The  respondent  asks 
ua  to  refrain  from  exdalng  these  mandatory 
parts  from  the  jttdsmmt  We  cannot  accede 
to  this  view.  It  la  presumed  that  the  re- 
spondent waa  .awarded  tiie  proper  sum  as 
damages  for  all  injuries  actually  Inflicted,  or 
whldt  must  Inevitably  ensue.  For  any  otjher 
Injuries  that  may  be  inflicted  In  the  future, 
he  most  depend  upon  his  preventlTe  relief  or 
upon  eacti  other  action  as  may  be  available 
to  him. 

The  judgment  is  modified  by  strlklnff  there- 
from the  following  wcffds:  "And  that  the 
same  be  by  defendants,  at  their  own  cost 
and  expense,  so  maintained  as  not  to  have 
dimensions  exceeding  those  above  mentioned 
and  provided  for,"  and  also  the  following; 
words:  "And  maintain"  as  last  used  in  said 
Judgment  As  thus  modified,  the  Judgment 
is  affirmed,  the  respondent  to  recover  his 
costs  of  this  appeal 
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On  Petition  for  Rehearing. 

PER  CURIAM.  In  response  to  at>peUanttf 
petlti<Hi  for  rehearing  we  may  state  that 
there  is  an  inaccuracy  in  the  following  itali- 
cized portion  of  our  opinion: 

"fnie  second  and  prlnripal  cause  of  action 
stated  by  respondent  relates  to  the  Injary  in- 
flicted by  flood  waters  in  spreading  ont  upon 
and  over  his  farming  lands  and  detinyiiio  th« 
ofofit  gtotBlttff  t^sraDfta" 

The  damage  was  not  to  grovHng  crops,  but 
it  was  caused  by  the  additional  expense  that 
would  be  incurred  In  cultivating  the  land 
and  harvesting  a  future  crop.  There  was 
some  evidence  to  support  the  finding  in  that 
respect 

[f]  As  to  the  supposed  conflict  between 
findings  S  and  6  we  must  remember  that,  if 
possible,  findings  are  to  be  reconciled  so  as 
to  support  the  judgment  While  the  expres- 
sion in  finding  6,  "said  washing  and  said 
cutting,"  standing  alone,  might  be  construed 
as  referring  to  the  "drainway"  mentioned  in 
finding  6,  yet  when  the  entire  finding,  No.  6, 
is  read  In  connection  with  finding  No.  7,  It 
iB  not  dlfflcuit  to  determine  that  it  was  in- 
tended  to  embrace  the  damage  caused  by  the 
•verflow  of  the  flood  waters. 

Tlie  i)eCitlou  for  rehearing  is  denied. 


PEOPLE  V.  SINDICI.    (Cr.  970.) 


(District  Goart  of  Appeal,  S'irst  IMstrlct,  Di- 
vision 1,  California.  Sept.  12,  1921.  Hear- 
ing Denied  by  Supreme  Court  Nov.  10,  1921.) 

1.  Orlailea]  law  «»37l(5),  661— EvMaaee  of 
other  forgtries  admisslMe  aotwnhstaadlafl  of- 
fer of  admlssloo  by  aooused. 

Id  prosecution  for  forgery  of  an  indorse- 
ment, evidence  of  otlier  forgeries  wsa  admissi- 
ble to  show  criminal  intent,  and  tbe  prosecution 
was  not  required  to  accept  an  offer  of  accused 
to  stipulate  that  whoever  wrote  the  indorse- 
ment in  question  did  so  with  intent  to  defraud. 

On  Hearing  in  Siqwese  Court 

2.  Criminal  law  «=337l(5),  372(12)— EvMeaee 
of  other  fofflerles  adnltsMa  to  show  latoat 
or  ooBinoa  sohene. 

In  a  prosecution  for  forgery  by  timekeeper 
of  name  of  mythical  emidoyee,  court  properly 
admitted  in  evidence  a  number  of  other  checks 
payable  to  fictitious  persons  to  show  criminal 
btent  and  also  a  common  scheme  or  plan  em- 
bracing two  or  more  unlawful  acts  so  related 
that  proof  of  one  tended  to  establish  the  other. 


Appeal  from  Superior  Court,  City  and 
(bounty  of  San  Francisco;  Pranklln  A,  Grif- 
fin, Judge. 

Annlto  Slndicl  was  convicted  of  forgery, 
and  appeals.  Affirmed  In  District  Court  of 
Appeal,  and  hearing  denied  in  Supreme 
(Sonqt 

John  J.  Greeley  and  Theodore  A.  Bell,  both 
of  San  Francisco,  for  appellant 

U.  8.  Webb,  Atty.  Gen.,  and  John  H.  Rior- 
dan,  Deputy  Atty.  G^.,  tox  the  People. 

KERRIGAN,  J.  This  Is  an  aK>eal  from 
the  Judgment  and  from  an  order  doiylng  de- 
fendant's motion  for  a  new  trial  upon  con- 
viction of  forgtty. 

The  defendant  was  charged  with  having 
forged  the  name  Corvlna"  as  an  Indorse- 
ment iHWn  a  pay  ^eck  of  the  California 
Packing  Corporation  purporting  to  have  been 
Issued  on  the  10th  day  of  April,  1919.  to  L. 
Corvlna  In  the  sum  of  $21.56.  The  informa- 
tion also  charged  the  defendant  with  having 
uttared  and  passed  the  alleged  forged  Instru- 
ment, but  there  was  no  evideaaoe  to  support 
this  portion,  of  tbe  charge,  and  the  court  so 
instructed  the  jury.  Thus  the  only  issue 
finally  submitted  to  them  was  as  to  wheth- 
er or  not  the  defendant  forged  the  above- 
mentioned  indorsement 

The  defendant  at  tbe  time  of  tite  alleged 
forgery  was  employed  aa  a  timekeeper  of 
the  North  Beach  plant  of  said  California 
Packing  Corporation.  There  was  also  em- 
ployed at  the  same  time  and  place  Ella  Cal- 
pestrl  as  bookkeeper,  and  one  Gulseppe 
Rinaudo  as  assistant  timekeeper;  and  the 
evidence  tended  to  show  that  tbe  forgery 


4s»For  other  <hum  sm  urn*  Mplo  ud  KBT-HUMBBR  In  all  Ksy-H\nBlMnd  Dlgwts  aaft  ladnes 


Digitized  by 


Google 


201  PACIFIC  BBPOBTEB 


<cu. 


was  the  result  of  a  conspiracy  among  tbese 
three  persons  to  defraud  said  corporation. 
It  appears  that  they  placed  npon  the  com- 
pany's pay  roll  flctltionB  names,  issued  pay 
checks  In  the  names  of  such  fictitious  per- 
sons, which  they  indorsed  and  cashed,  divid- 
ing among  them  the  money  thus  obtained. 
One  of  these  checks  was  Indorsed  In  the 
name  of  I*  Corvlna,  a  mythical  employee. 

l>uring  the  trial,  and  notwithstanding  that 
the  defendant  ottered  to  stipulate  that  who- 
ever wrote  the  said  indorsement  did  so  with 
intent  to  de&'aud  the  puriwrted  maker  of 
the  check,  the  court,  against  the  objection  of 
the  defendant,  admitted  in  evidence  a  num- 
ber of  other  checks  payable  to  fictitious  per- 
sons issued  about  the  same  time  as  the  one 
forming  the  basis  of  the  diarge,  and  In- 
dorsed by  the  defendant  The  appeUant  cm- 
tends  that  it  was  error  to  admit  evldaice  of 
tbese  other  forgeries  for  the  maon  that  un- 
der die  circumstances  of  this  case  they  came 
wlttaln  nme  of  the  emeptkuu  to  the  settled 
mle  titot  In  a  prosecntlon  for  a  particular 
ofTense  evidence  of  otber  Indepoidoit  offens- 
es Is  irritant  On  the  other  hand,  the 
prosecution  argues  that  the  questioned  evi- 
dence falls  vltbln  two  of  the  established  «z- 
ceptlotts  to  the  genmil  rule  stated,  namely, 
to  show  intent,  and  also  to  show  a  commoD 
scheme  or  plan  embracing  two  or  more  un- 
lawful acts  80  related  that  proof  of  one  tends 
to  establlsb  the  othor. 

We  think  the  evidence  was  a&nlsslble  un- 
der either  or  both  of  these  exertions. 

There  are  eases  irtiere  proof  of  the  com- 
misflini  of  the  act  durged  Implies  hidnbit- 
ably  criminal  Intent  In  sudi  cases  tt  is  gen- 
erally held  that  evidence  of  wrongful  intent 
Is  inadmissible.  8  B.  a  L.  S  200,  p.  206;  1 
Jones  <m  Bt.  1 14S.  In  certain  other  classes 
of  offenses  the  criminal  intent  Is  not  neoe» 
sarlly  inferable  from  the  mere  commission  of 
the  act  charged,  so  that  the  prosecution  is 
compelled  to  resort  to  other  proof  to  estab- 
lish such  Intent.  FreQuently  this  proof 
takes  the  form  of  evidence  of  other  similar 
acts,  which  rebuts  the  inference  of  mistake 
or  Inadvertoice.  In  the  case  at  bar  the  de- 
fense was  a  gcaseral  denial;  and  one  of  the 
facts  essential  to  be  establlahed  in  order  to 
warrant  a  conviction  was  the  ftionlons  in- 
tent with  which  the  Indors^ent  was  made. 
For  this  purpose  evidence  of  other  similar 
offenses  committed  about  the  same  time  was 
admissible  to  establish  the  criminal  Intent 
f^ykes  v.  State.  112  Tenn.  572,  82  8.  W.  186. 
105  Am.  St.  Rep.  972. 

In  the  case  of  People  v.  Mollneux,  168  N. 
Y.  264, 61  N.  B.  286.  62  L.  B.  A.  193,  the  court 
said: 

"There  are  cases  in  which  Oie  intent  may  be 
Inferred  from  the  DStnre  of  the  act  There  ar« 
others  where  willful  Intent  or  guilty  knowledge 
must  be  proved  before  a  conviction  can  be  had. 
Familiar  illnstrations  of  the  latter  rule  aro  to 


be  found  in  cases  of  passing  coantorfeit  money, 
forgery,  receiving  stolen  property,  and  obtain- 
ing money  under  false  pretenses.  An  innocent 
man  may,  in  a  single  instance,  pass  a  counter- 
feit coin  or  blU.  Therefore  intent  is  of  the  es- 
sence of  the  crime,  and  previons  offenses  ot  a 
similar  character  by  the  same  penon  may  bs 
proved  to  show  intent  [CSting  cases.]  So  in 
a  case  where  the  defendant  is  diarged  with  hav- 
ing received  stolen  property  guilty  knowledge  is 
the  gravamen  of  the  offense,  and  sdenter  may 
be  proven  by  other  previous  similar  acts.  [Cit- 
ing cases.]  In  eases  of  allied  forgery  of 
eheds,  etc,  evidence  is  admissIUe  to  show  that 
at  or  near  the  same  time  that  the  Instrument 
described  in  the  indictment  was  forged  or  ot- 
tered the  defendant  had  passed,  or  had  in  his 
possession,  similar  forg^  inslznment^  as  it 
tends  to  prove  intent" 

In  the  class  of  cases  referred  to  as  o(Hk> 
stituting  an  exception  to  the  general  nils 
evidence  is  admitted  to  show  guilty  knowl- 
edge, or  Intent  of  the  defendant,  and  espe- 
cially so  where  there  Is  a  question  whether 
the  act  was  accidental  or  intentional,  since 
the  fact  that  the  act  formed  part  of  a  series 
of  similar  occurrences  in  each  of  which  the 
defendant  was  concerned  is  relevant  as  char- 
acterizing the  act  State  v.  Brady,  100  Iowa, 
101,  69  N.  W.  200,  86  U  It  A.  693,  62  Am. 
St  Rep.  560.  Likewise  In  trials  for  arson 
or  embezzlement  evidence  of  other  contem- 
poraneous acts  of  a  similar  character  wero 
held  admissible  to  show  intent  or  to  r^nt 
the  defense  of  acddoit  or  mistake.  Knights 
V.  State,  68  Neb.  22S,  78  N.  E.  508,  76  Am.  St 
Rep.  78;  IT.  S.  v.  Russell  (D,  C.)  19  Fed.  691. 
So  also  in  forgery  cases.  People  v.  Bird, 
124  Cal.  S2.  66  Pac.  639;  People  v.  McGlade, 
189  Oal.  66,  72  Pac.  600;  State  Minton, 
116  Mo.  606,  22  S.  W.  808. 

[1]  The  evidence  of  the  other  forgeries, 
then,  was  pertinent  and  relevant  unless,  as 
claimed  by  the  defendant  his  admission  that 
whoever  wrote  the  signature  on  the  back  of 
the  pleaded  check  did  so  with  felonious  in- 
tent precluded  the  prosecution  from  the  right 
to  Introduce  such  evidence.  It  is  said  to 
have  been  substantially  so  held  In  some 
courts.  We  have  no  doubt  however,  that 
the  evidence  being  admissible  the  prosecu- 
tion could  either  accept  the  admission  or  in- 
troduce its  proof,  as  it  deemed  advisable. 
The  right  of  the  prosecution  to  Introduce 
evidence  to  show  intent  could  not  be  limited 
by  any  admission  of  the  defendant  8  R.  C. 
h.  S  200,  p.  207.  With  the  court  in  Hlggins 
T.  SUte,  167  Ind.  67.  60  N.  E.  686,  we  say: 

"We  do  not  think  that  the  admission  of  any 

competent  evidence  can  be  rendered  erroneous 
by  statements  or  admissions  of  the  accused 
made  to  the  court  and  Jury  during  the  triaL" 

But  we  think  that  the  evidence  was  also 
clearly  admissible  to  show  a  common  plan 
or  system-.  EMdence  of  other  similar 
crimes  is  competent  which  tends  to  show  a 
plan  or  design,  and  that  the  act  charged  was 
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the  reanlt  «£  tbe  plan.  Sueb  evldoice  Is 
oomDetent  to  prore  the  ottenae  cbargecL 

"Wber«  th«  Terr  Mng  of  the  act  diai«ed  iu 
in  isaae  and  la  to  be  evidenced,  one  of  the  ea- 
sential  facta  admiBsible  is  the  person's  plan  or 
design  to  do  the  act  This  plan  or  desi^  itself 
ma;  be  evidenced  b;  his  conduct,  and  such  con- 
dnct  nui7  consist  <^  other  similar  acts  so  con- 
nected as  to  indicate  a  common  purpose  includ- 
ing in  its  scope  the  act  durged.  There  la  m 
decided  difference  between  this  use"  and  the 
one  to  show  Intent;  "for  there  the  object  is 
merely  to  five  a  complexion  to  an  act  conceded 
or  proved,  i.  e^  to  negative  innocent  intent, 
wliile  here  the  object  is  to  evidence  a  prior 
general  plan,  scheme  or  design,  wblcb  in  its 
turn  is  to  evidence  tbe  doing  of  the  act  so  plan- 
ned." 1  Greenleaf  on  Er.  72 ;  Wigmore  on  Ev. 
1  3M;  People  t.  anlla,  1S7  Pac.  46. 

Here  ttie  other  forgeries  vere  eontempo- 
ranotw  with  tbe  me  charged  in  thi^  thej 
wer»  cconmltted  about  the  same  time,  In  the 
same  manner,  and  acainat  the  aame  person ; 
iMid  the  eridence  of  tlmn  was  admiaalble 
for  tbe  purpose  of  abowing  that  the  effense 
tiaaw^  ms  a  part  ct  a  sdione  to  detamd 
the  California  Packing  Corporation. 

In  State  t.  Ibmhall,  77  Vt.  282.  69  AtL 
ftld,  evidence  of  frandnlaitly  obtaining  an 
ad^tlonal  sum  of  money  flroni  tbe  same  per- 
Boa  subsequent  to  the  one  concerned  In  the 
charge,  both  acts  bdng  in  pnrsuance  of  tbe 
same  scheme  to  obtain  money  by  falsely  Im- 
personating another,  was  admissible  because 
snch  evidence  tended  to  leraen  the  probabili- 
ty of  defendant  b^g  Innocent  ot  the  crime 
charged. 

In  Triihble  t.  State,  66  Tex.  Cr.  B.  207, 
146  S.  W.  929,  evidence  of  the  *'salting''  by 
defendant  of  another  mine  Involved  In  an- 
other transaction  between  the  same  parties 
was  admissible  to  assist  In  maUng  out  tlie 
guilt  of  the  defendant  by  a  chain  of  circum- 
stances connected  with  the  act  charged. 

On  a  trial  for  forgery  eridence  of  other 
forgeries  by  defendant  is  admlssibte  on  tbe 
Issue  of  intent  or  to  show  system.  Taylor 
T.  State,  47  Tex.  Or.  R.  101,  81  S.  W.  033. 

The  Judgment  and  order  are  affirmed. 

We  concnr :  WASTE,  P.  J.  •  RIOHABDS,  J. 

Opinion  of  Supreme  Court  In  Bank  Denying 
Hearing. 

PER  CURIAM.  [2]  Tbe  appUcatlon  for  a 
hearing  in  this  court  after  decision  by  tbe 
district  court  of  appeal  of  the  first  appellate 
district,  division  one,  Is  denied  for  the  rea- 
son that  evldraoe  objected  to  of  the  com- 
misalon  of  similar  offenses  by  defendant  was 
dearly  admissible  on  the  ground  stated  by 
the  district  court  of  appeal  that  such  evl- 
dence  tended  to  prove  such  similarity  ceC 
plan  or  system  In  committing  the  other  acts 
as  to  indicate  that  the  offense  charged  was 
llbewlee  the  act  of  this  defendant,  but  we  ] 


express  no  <vlnlon  oa  the  other  ground  for 
Its  admlaslon  stated  by  tbe  district  court  of 
appeal. 


SLOANIB,  SHUBTI^BFF, 
WILBUB,  JJ^  concur. 


SHAW,  and 


BELLONE  V.  KLEINAU.     (Civ.  3376.) 

(District  C!onrt  of  Appeal,  Second  Slstrfet, 
Division  2,  Oalifomia.    Oet^  4,  1A21.) 

1.  Landlord  asd  tesant  «=948(i)— Complalst 
by  lessee  to  resdad  aarresder  of  lease  held 
to  state  oans  of  aotloa  for  vdae  ef  fruit. 

In  a  suit  by  a  leasee  induced  to  surrender 
the  premises  by  a  false  representation  that 
tbey  had  been  sold,  complaint  held  to  state 
a  cause  of  action  for  the  valoe  of  fmit  taken 
by  the  lessor  on  the  theory  that  he  had  re- 
pudiated and  readnded  the  sorrender  of  the 
premises. 

2.  Laodlonl  asd  tenaot  »,Tji<t(2)— -Teaant  Is. 
dseed  to  aurrentfer  prentaea  by  aUsrepr*' 
aestatlOB  eatltled  to  reoover  the  property 
anil  orop  of  frutt  or  Its  vaJse. 

Where  a  lessee,  induced  to  surrender  the 
premises  by  a  false  representation  that  they 
bad  been  sold,  repudiated  and  rescinded  the 
transaction,  he  was  entitled  to  recover  the 
premises  and  tbe  fruit  growing  thereon,  and 
where  the  fmit  had  been  sold  by  the  leaaor  to 
an  innocent  purchaacr  to  recover  ita' value, 
notwithstanding  the  general  role  that  a  de- 
frauded party  cannot  both  readnd  and  recover 
damages. 

3.  Appeal  and  arrer  4=»m(3)— CrodibHIty  ef 
wHsaesae  asi  trath  ef  tastlneay  Is  for  trfsl 
JadgSh  ■Bless  raoerri  denossiratas  fsMty. 

The  credlbffity  of  the  witnesses  and  the 
apparent  inconsistencies  between  their  testi- 
mony and  the  admitted  facts  ordinarily  fall 
within  the  exclusive  province  of  the  trial  judge, 
and  .  his  findings  may  not  be  reversed  unless 
the  record  demonstrates  that  In  the  very  na- 
ture of  things  the  testimony  of  a  witness  can- 
not be  true. 

4.  Landlord  and  tenant  4=»48(l)'— Evldenoe 
held  to  support  findings  that  one  Inducing 
aarrender  of  lease  and  selling  crop  was 
landlord's  agent. 

In  an  action  by  a  lasaee  induced  to  sor- 
render  the  premises  by  a  false  representation 
that  they  bad  been  sold,  evidence  held  to  sup- 
port findings  that  a  real  estate  »gmt  making 
sQch  representation,  and,  after  the  surrender 
of  the  premises,  aelling  the  fruit  thereon,  was 
the  landlord's  agent  and  had  authority  from 
her. 

5.  Landlord  asd  teeant  ^sMSC!^)— Represea- 
tat  Ion  Indaolag  sarrsnder  ef  lease  held  false, 
aad  leaser  eharged  wttk  kRowMge  of  fal- 
sity. 

Where  a  leaae  provided  for  termlnatlen 

upon  payment  of  liquidated  damagea  in  case 
of  a  Bale  of  the  prcmiaes,  a  r^resentation 
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by  the  landlord's  agent  that  the  premiBes  had 
been  boM  was  false,  and  the  landlord  was 
charged  with  knowledge  of  its  falsity  where 
she  had  never  accepted  the  prospective  par- 
chaser's  terms,  but  had  Insisted  npon-  different 
terms. 

6.  Evidence  ®=»24l<l)— Evidence  of  represen- 
tation by  agent  admissible  where  there  was 
evidence  of  agency  and  authority. 

In  an  action  by  a  tenant,  indnced  to  sur- 
render the  premises  by  the  false  representa- 
tion of  the  landlord's  agent  that  they  had  been 
sold,  evidence  ss  to  atatements  of  the  ac«nt 
was  admissible,  where  his  agency  and  authority 
were  shown  by  other  evidence. 

7.  LaBdlord  and  tenant  <3=»48(  1/2)— Lessee,  at- 
tenptlno  to  resciDd  surrender  of  premises, 
held  to  have  made  euflloieRt  offer  to  restore 
everything  reoeived. 

^ere  a  lease  provided  for  termination  In 
case  of  a  sale  of  the  premises  on  payment  of 
Uanidated  damages,  and,  In  such  case  released 
the  lessee  from  liability  for  rent,  and  the  lea- 
see was  induced  to  surrender  the  premises  by 
a  false  represeatatioD  that  they  had  been  sold, 
and  thereafter  attempted  to  repudiate  such 
surrender,  a  letter  written  the  lessor,  express- 
ing his  willingness  and  ability  to  return  the 
liquidated  danuces  and  the  rent,  to  wtiich  the 
landlord  would  be  entitled  on  repudiatioa  of 
the  tnuBaction,  was  a  sufficient  olEer  to  re- 
store everything  received  under  such  trans- 
action. 

8.  Appeal  and  error  «=s>20S— Error  la  exola- 
•In  of  evldenoe  as  to  oonversstlon  not 
shown  when  no  attempt  made  to  show  na. 
tare  of  coRvarsatlop. 

Error  in  the  ezdnaion  of  a  question  as  to 
whether  a  witness  had  any  other  conversation 
with  a  certain  person  was  not  affirmatively 
made  to  appear,  where  there  was  no  attempt 
to  show  the  nature  of  the  conversation  tliat 
defendant  expected  to  pxove'  by  the  witness. 

9.  Appeal  ud  error  <cs»'l032(l)— Jndgment  not 
reversed  unless  prejudicial  error  affirmative- 
ly shown. 

A  judgment  will  not  be  reveraed  nnleas 
prejudicial  error  be  shown  affirmatively. 

Appeal  from  Superior  Court,  Los  Angeles 
Oonnty;  L.  H.  Valentine,  Judge. 

Action  by  8am  Bellone  against  Lena  Klei- 
nau.  From  a  judgment  for  i^lMt"**,  defend- 
ant a^eala.  AfflrmeO. 

C.  W.  Pendleton,  of  Los  Angdes,  for  ap- 
pellant. 

Fred  W.  Morrison,  of  Los  Angft?ftfl,  for  re- 
spond^t 

FINLATSON,  P.  J.  Defendant,  who  owns 
a  small  ranch  in  IjOS  Angeles  county,  leased 
the  prop«ty  to  plalntifC  for  the  tenn  of  nine 
months,  commencing  February  1,  1919. 
Plaintiff,  as  the  lessee,  Immediately  entered 
Into  possession,  and  remakied  on  the  land 
until  May  28,  1919,  when,  by  reason  of  the 
false  representation  of  defendant's  asmt,  he 


was  Induced  to  surrender  possesfdtMi  (tf  tbe 
ranch  and  of  the  fruit  crops  growing  itiereon. 
The  lease  contains  the  following  clauses: 

*^e  party  of  the  second  part  Itbe  lessee, 
who  is  the  plaintiff  in  this  action]  agrees  to 
pay  to  the  party  of  the  first  part  [the  lessor, 
who  is  the  defendant  here]  the  sum  of  $500 
[as  rent]  on  the  first  day  of  June.  1919,  pro- 
vided, however,  that  the  said  party  of  the  first 
part  [the  lessor]  reserves  usto  herself  the 
right  to  dispose  of  said  property  at  any  time 
prior  to  said  first  day  of  June,  1919,  and  in 
the  event  that  the  property  is  so  sold  and  in 
the  further  event  that  the  purchaser  shall  re- 
quire possession  of  said  property  prior  to  the 
said  first  day  of  June,  1919,  then,  in  that 
event,  the  party  of.  the  second  part  [the  lessee] 
agrees  to  deliver  possessioD  of  said  premises 
to  the  said  purchaser,  after  receiving  from 
the  said  party  of  the  Bnt  part  [the  lessor] 
the  sum  of  (250  as  liquidation  damages  for  his 
work  and  labor  on  said  premisea;  and  in  said 
event  said  second  party  [the  lessee]  is  here- 
by relieved  from  the  payment  of  the  $500  here- 
inabove spetnfied.  Should  the  premises  not  be 
sold,  then  tbe  crops  raised  on  said  premises 
shall  bs  the  sole  property  of  said  party  nt  the 
second  pavL" 

Some  time  prior  to  June  1, 1919,  defendant 
Instructed  one  Peckham,  a  real  estate  agent, 
to  sell  the  property  for  $8,260,  $2,2S0  to  be 
paid  In  cash  at  the  date  of  sale,  and  tbe  bal- 
ance, $6,000,  within  four  years.  Thereafter, 
and  on  or  about  May  16,  1919,  Peckham  re- 
ceived  from  one  Erlckaon  an  offer  to  pur- 
chase the  property  for  said  sum  of  $8,250. 
Erlckson  paid  Peckham  $100  down,  and  of- 
fered to  pay  the  balance  as  follows:  $650 
in  cash  as  and  when  the  sale  was  consum- 
mated, $1,500  to  be  allowed  for  the  fruit  on 
the  ranch,  and  the  balance.  $6,000,  to  be  paid 
in  six  years.  Peckham,  whose  authorlt?  to 
sell  was  oral,  communicated  to  defendant  the 
terms  of  Erlckson's  offer.  She,  howevw,  re- 
fused to  accept  the  offer.  Insisting  that  the 
balance  of  $6,000  be  paid  fn  four,  not  six. 
years.  The  result  la  that  there  never  was 
any  unconditional  acceptance  of  any  uncon- 
ditional offef,  and  therefore  no  consummated 
agreement  to  sell.  This  notwithstanding. 
Peckham,  on  or  about  May  28,  1919— while 
the  negotiations  with  Brlckson  were  pending 
and  wben  it  appeared  that  a  sale  of  the  prop- 
erty might  be  consummated — told  plaintiff 
that  the  property  had  been  sold,  and  Induced 
him  to  accept  the  $250  which,  In  her  lease  of 
the  premises,  defendant  had  agreed  should 
be  paid  to  plaintiff  in  the  event  Qiat  the 
property  should  be  sold  prior  to  June  1. 1919. 
At  the  same  time,  plaintiff  signed  and  de- 
livered to  Pe<^ham  a  wrlttai  assignment  ot 
his  Interest  in  the  lease.  When  tills  aadga- 
ment  was  delivered  by  plaintiff  to  Peckham, 
it  did  not  contain  the  name  <^  any  assIgueeL 
SnbseQuently  Peckham  filled  In  his  own  nam* 
as  the  assignee.  At  about  this  time  PetAOuun 
obtained  from  defendant  a  similar  asstoiment 
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Of  her  Intense  1b  the  leueb  It  la  a  ftir  in- 
ference that  jilalntlfl  and  deteaismt  eadi  snp- 
poeed  that  Peekbam  was  procorlng  these  aa- 
slgnmentB  for  tbe  bentf t  ot  SMtihwm,  who 
thai  aixmared  to  be  a  pnNoectiTe  purdiaaer 
of  tbe  trcgpoetj,  and  that  they  wen  exeeoted 
in  the  belief  that  tbua  deUvery  of  pobwbsIob 
to  Briduon  would  ba  insured.  13iereaft«r, 
on  May  28,  1910,  PeAham  sold  tbe  trait  cm 
the  property  to  one  Maslxlpollto  foe  the  som 
of  11,600.  Utter,  defttidant  acc^ted  a  part 
of  Qie  proceeds  of  this  sale,  paid  to  her  bj 
Fecktaam  pnrsuant  to  a  prerlons  ondMBtand- 
1ns.  Mastrtpallto  ajvean  to  bava  been  a 
bona  fide  pDTchaser  nf  tlie  fmlt 

▲bont  June  4,  Ifild.  plaintiff  discovered 
that  defwdant  had  not  accepted  Hrlckaon'e 
offer  to  purchase  the  ranch,  and  that  the 
property  had  nek  been  eold.  Accordingly,  on 
July  fi,  1818^  he  caused  to  be  dfiUveied  to 
defeodaat.a  letter  in  which,  after  atatinc 
hla  readlueaa  to  return  to  defendant  the  $290 
that  he  had  reodTed  from  bar  ageaxt.  Peek- 
ham,  and  to  pay  the  rent  of  9S00,  which, 
under  the  terms  of  the  leaser  beoame  due  on 
June  1,  1918,  he  doBumded  rvossestfon  of 
the  leased  property,  and  that  there  be  de- 
liTflred  to  bitt  the  firult  on  the  randi,  or, 
in  tbe  event  that .  It  had  been  sold,  the 
amount  that  doCendant  had  reedved  for  It 
D^endant  dtaregarded  tUs  letter,  and  sbwt- 
ly  thereafter  thia  action  was  commenced. 
Tbe  lowCT  court  found  the  value  of  the  frutt 
to  be  the  amount  for  which  it  had  bea  sold 
to ,  Maetr^Ilto,  namely,  91.000,  and  gave 
plaintiff  Judgment  fw  |7B0,  being  the  amount 
of  Qie  proceeds  of  the  sale  of  tbe  xmit  less 
the  «2fiO  and  the  9S00  that  reapectlvely.  be* 
came  due  to  defwdant  tnm  ^aintlff  upon 
tbe  latt^s  lesdsBlon  of  tbe  traraactloa 
wherel)y  he  had  been  Induocd  to  iturreuuer 
blB  leaaa  From  this  Judgment  deCMdant  ap- 
peals. 

App^nt  contends:  (1)  That  tbe  amended 
complaint— ha^afto-  refwred  to  simply  as 
the  complaint—does  not  state  a  cause  of 
action:  (2)  that  the  evidence  Is  not  8Ultlci«it 
to  anstain  certain  of  ttw  flndlugs;  and  (3) 
that  the  court  erred  In  the  admlsalon  and 
likewise  In  the  rejection  of  certain  Itenui  of 
erUenoa 

C1J  We  thiniE  tbe  con^lalnt  states  a  cause 
of  action  for  the  reUet  prayed — the  recovery 
of  a  money  Judgment  After  setting  forth 
a  copy  of  the  written  lease  whereby  detmd- 
ant  aa  the  lessor,  bad  leased  the  ranch  to 
plaintiff,  as  the  lessee,  tbe  complaint  pro; 
ceeds  to  allege,  in  substance,  that  pUlntlff. 
upon  the  execution  of  tbB  leage,  took  possea- 
slim  thereunder  and  complied  with  the  con< 
dltlons  thereof:  ttft^t  on  May  28,  1919.  dA- 
fendant  and  her  agent  reEnresmted  to  plain- 
tiff that  the  pr^rty  bad  been  sold  and  that 
the  purchaser  required  poasesslon  prior  to 
June  1.  1919;  that  tha«upon  defendant  ten- 
dered plaintiff  $2S0,  according  to  tbe  terms 
of  that  clause  in  tbe  lease  which  we  have 


quoted  above;  that,  relying  upon  doCoidant^ 
said  r^wesoitatlon.  Id^antlff  aco^ited  from 
tiie  former  the  92S0,  rdUnqulafaed  possession, 
of  the  leased  prcmiaoo,  and  assigned  his 
lease  to  defendant  and  fier  agent;  that,  in 
truth  and  In  fact,  the  property  had  not  been 
sold,  and  d^endant's  revresmtatlon  that  It 
bad  been  was  false,  as  defoidant  wen  knew; 
that  aa  soon  aa  plaintiff  dlscovued  that  the 
property  had  not  been  sold,  he  demanded 
of  defendant  and  her  agent  r^iossesslcni  of 
the  premises  and  tbe  fruit  growing  thereto 
and,  at  tbe  same  tlnie^  tendered  to  ddCend- 
ant  and  her  agent  the  f2S0  tbat  had  been 
paid  to  him  and  also  tbe  9500  rental  which 
the  lease  roQulred  to  be  paid  on  June  1, 1919, 
in  the  event  that  Hie  iwoperty  should  not  be 
sold  prior  to  that  datej  that,  thongh  the 
property,  was  not  sold  prior  to  June  1,  1919, 
plaintiff  fad  ho-  agent  twve  taken  possession 
thereto ;  that  deitaidant  refuses  to  deliver  to 
plaintiff  possession  of  the  {vendses  and  tbe 
&mt;  that  defmdant  and  )aer  agent  "have 
sold  from  said  premises  the  firalt  growing 
thereon  which  belonged  to  said  plaintiff,"  the 
value  whereof  Is  ¥2j500;  and  that  by  rea? 
son  tliereof  plaintiff  has  been  damaged  in  the 
sum  of  91,7fiO.  being  the  value  of  .  the  fruit 
sold  fay  defendant  and  her  aSKut,  namely, 
92,500.  less  the  9250  tbat  was  paid  to  plain- 
tiff when  he  surrendered  possession  and  the 
9C00  that  became  due  from  htm  on  June  1. 
1919^  as  tbe  agreed  rmtal.  Wherefore  plain- 
tiff prayed  Judgmoit  for  9it7SiO. 

Appellant  erroneously  assumes  tihat  this 
action  la  (me  sounding  in  tort  and  that  ze- 
vwdent  in  suing  to  recover  damaces  f  mr  the 
dec^  practiced  nptm  blm.  <So  assuming, 
she  attacks  tbe  complaint  upon  the  ground 
tbat  thoui^  a  detraaded  party  may  tie^ 
either  to  rescind  the  fiaudulent  trapsacAlon 
and  recover  what  he  may  have  beeo  induced 
to  surreodeir  or  to  affirm  It  and  daUa  dam« 
ages,  he  cannot  do  both.  AnteUant's  daim. 
to  state  it  In  her  counsel's  langjifl^Be^  is  that 
the  coDkpiaint  "uodotakes.  to.state*  a  cause 
of  action  bottomed  upon  both  resdssion  and 
damages."  There  is  do  merit  .In  this  xon- 
tentLw.  The  complaint  clearly  pnweeds  up- 
on the  theory  that  the  transaction  Uiat  hm 
volved  the  rtflnquis>irowit  o£  possession  by 
plaintiff  and  the  acceptance  by  hlra  of  the 
agreed  9250  was  repudiated  and  rescinded 
by  him  upon  bis  discovering  tbe  falsity  ot 
the  represatatlon  that  the  property  had 
been  sold  prior  to  June  1,  1918.  All  the 
facts  necessary  to  eOmw  that  plaintiff  had 
repudiated  and  rescinded  that  transactltm 
are  set  forth  in  tb^  complaint  And  be  Is 
suing  toe  the  monetary  equivalent  of  the 
fruit  which  defendant  had  put  It  out  of  her 
poww  to  restore;  He  Is  suing  for  that 
equivalent,  not  as  damagea*  bat  aa  a  aufKtl- 
tltute  for  the  fruit  itself. 

Plaintiff  places  much  reliance  upon  tbe 
decision,  of  our  Sniveme  Court  in  Westerfeld 
V.  .New  York  Ififa  Inp.  Co,  129  CaL  68,  SB 
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Pac.  02,  61  Pac.  667,  wbere  la  Is  that 
If  the  fraadulent  transaction— in  that  case 
a  contract  of  settl^uoit  or  cmnpromlse — be 
readnded  or  repudiated,  an  action  ■onnding 
lA  test  to  recover  damagaa  for  tlie  deceit  can- 
not be  maintained.  Tbe  glat  of  tbat  decision 
is  8iU)8tantlall7  tUs:  If  tlie  defrauded  party 
bas  dected  to  stand  upon  and  aflten  the 
fteodulent  transaction^  then  be  may  recover 
dami^^  in  an  action  of  tort  based  upon  the 
deceit,  bis  damages  being  compensation  for 
whatever  loss  be  may  bare  smitalned  by  rea- 
son of  haying  been  induced  to  accept  some- 
thing of  less  valne  fban  Hat  tm  wMdi  be 
had  ba^ftlned.  Bnt  If,  Instead  of  standlns 
upon  and  affirming  the  transactltm,  the  de- 
fraoded  party. baa  dected  to  repudiate  the 
whole  fraudulent  transaction  and  thus  eo.- 
tltle  blms^  to  be  restored  to  the  status 
4110,  he  can  recover  tbat  wfaidi  he  may  have 
tranaCerred  to  the  defrauding  parly  upon 
making  to  the  latter  a  proper  offer  to  re- 
store anytblng  ot  value  wbldi  be  may  b&ve 
received.  The  defrauded  party  may  not, 
however,  recover  the  pn^raty  or  thing  of 
value  tliat  be  was  induced  to  tranafar  to  the 
dtfrandlng  party,  and.  In  addition,  damages 
occasioned  by  the  deceit 

CI]  Tti»  comidaint  in  the  Instant  case  does 
not  do  violence  to  the  prindptes  announced 
In  ttie  Westerfeld  Case.  The  facts  alleged 
In  the  ctHnplaint  show  tbat  plalntifl  elected 
to  rq;)udiate  and  rescind,  and  that  be  baa 
repudiated  and  rescinded  the  fraudulent 
transaction  whldi  resulted  In  his  loss  of 
possession  of  tiie  leased  land  and  the  fruit 
growing  thereon.  Having  thus  repu^Uated 
tbat  transaction,  plaintiff  became  entitled 
to  recovw  all  the  property  that  he  bad  been 
induced  to  rellnqniBh— the  land  and  the 
fruit  But  tiie  complaint  discloses  that  a 
valuable  part  of  the  reUnanlsbed  property, 
the  fruit  bad  bem  aold  by  defendant  to  an 
Innocent  purdiaser  btfore  the  action  was 
commenced,  thus  revealing  the  fact  that  de- 
fendant has  pat  It  out  of  bar  power  to  make 
restitution  of  the  fruit  Us^.  Such  beinff 
the  <sm,  xdalnttff,  still  basing  his  right  to 
r^^  upon  his  rescission  and  r^udladon 
of  the  fraudulent  transactKm,  Is  oititled  to 
recover  from  defendant  the  money  for  which 
the  fruit  was  sold,  less  the  amounts  due 
fkom  him  to  defendant  nam^,  the  9260  that 
was  paid  to  him  by  defendant* a  agent  when 
he  was  induced  to  surrender  ttie  leased  prop* 
erty,  and  the  $600  rental  that  would  have 
become  due  from  blm  to  d^endant  on  June  1, 
1010,  had  he  not  surrmdered  the  leased  prop- 
er^ to  defendant's  agent  Any  mon^  Judg- 
ment that  might  be  given  upon  the  cause 
of  action  alleged  in  tlie  complaint  would  be 
given,  not  In  affirmance  of  the  fraudulent 
transaction,  but  for  tbe  monetary  equivalent 
of  fruit  which,  as  between  plaintiff  and  de- 
fendant belonged  to  tbe  former  whai  plain- 
tiff rescinded  Om  fraudulent  transaction. 
Such,  monetary  equivalent  Is  recoverable^  not 
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as  damages,  bnt  as  a  snbstitnte  tor  the  fruit 
that  defendant  la  unable  to  tesfeore.  In  sop- 
port  of  oar  conduBlon  that  the  oranplalnt 
states  a  cause  of  action  and  that  It  warrants 
the  leltef  Oat  was  granted,  refecence  may 
be  bad  to  the  following  cases— If;  indeed, 
any  authority  be  necessary  to  mstain  so 
plain  a  ivopostUon:  Sprlidde  v.  Wellbom, 
140  N.  a  168,  fi2  S.  XL  666,  3  Lu  B.  A.  (N.  a) 
174,  111  Am.  St  BepL  827,  and  Valentine 
Richards,  00  Hun,  610,  13  N.  X.  Supp.  417, 
Yaloitine  t.  Blchaidt  afflnned  In  126  N.  T. 
212,  27  N.  BL  2S& 

[1]  It  la  eunasOy  niged  flut  tha  endaoca 
ia  insoffidaot  to  JoBtStg  ontain  of  tbs  flnd- 
inga.  Tiila  contention  is  baaed  largely  upon 
matters  going  to  the  credlUlltj  of  the  wlt- 
nesaes  and  to  apparent  inoonalstaidea  be- 
tween the  statements  of  certain  witnesses 
and  tbe  admitted  facts.  Such  questions  or- 
dinarily fall  within  the  exdusive  provlnoe 
of  the  trial  Judge,  and  we  may  not  reveraa 
his  flndlnge  unless  the  record  demonstrates 
that  In  the  very  nature  of  ttalnga  tbe  taatlp 
ntony  of  a  witness  cannot  be  true.  We  hate 
no  such  case  here.  It  would  serve  no  useful 
purpoae  to  set  forth  the  testimony  in  extenso 
or  to  consider  in  detail  all  ot  the  matters 
as  to  wbldi  It  la  claimed  the  evidence  la  In- 
snffldoit  It  will  suffice  to  conaldtf  fiiOM 
uptm  wblcb  aniellant  chiefly  rdles. 

E4}  It  is  urged  tiiat  tttm  is  nothing  In 
the  evidence  to  show  that  drtendant  r^ 
resented  to  plaintiff  that  the  property  had 
been  aold.  The  dalm  Is  that  tiie  evidenoa 
doea  not  show  fliat  defendant's  agent  Pedr^ 
bam,  waa  aufluwlaed  to  represoit  to  xdaintiff 
that  Uie  property  had  been  sold,  and  that 
tbe  purchaser  required  possession.  Defend- 
ant testUed  tbat  she  '-gave  Feckham  tbe 
randi  to  aeU;  tbat  be  had  Oe  right  to  aeU 
It"  He  bad  previooaly  acted  for  defendant 
In  other  matters.  The  evidence  as  a  irtuile 
warranted  the  Inference  that  defendant  bad 
verbally  authorised  FecUiam  to  do  whatever 
mi^t  be  necessary  to  si^  ttw  property,  cm 
terms  satiafactory  to  ber,  and  to  put  the 
pnrdiaser  In  posaesaton  if  he  should  succeed 
In  selling  the  pr<^i»ty  on  satiafactoir  terma. 
If  also  is  a  fair  Inferraioe  from  tte  evi- 
dence^ considered  In  its  entirety,  ttiat  de- 
fmduit  left  to  her  son,  aa  wdl  aa  to  Pedt- 
ham,  all  matters  connected  with  the  sale  of 
the  ranch.  She  and  ber  son  testified  that 
flie  son,  ^ior  to  June  1,  lOlfl^  presnmat^ 
with  defendants  knowledge  and  consent  and 
as  hw  r^veeoitative,  told  plaintiff  over  the 
telH^hone  Qiat  the  property  had  been  stdd, 
that  the  purchaser  required  possession,  and 
that  Peckham  would  pay  plaintiff  Ibe  |250 
which,  by  the  terms  of  the  lease,  was  to  be 
paid  to  him  In  tbe  event  that  tbe  leased  prop- 
erty Bhotild  be  sold  before  the  1st  c£  June. 
It  suffidently  appears,  thereiove,  from  dfr 
f^ants  own  testimony,  tiiat  tbrou^  her 
authorised  agents,  Peckham  and  her  son, 
die  notified  plaintiff  that  the  propttty  bad 


Digitized  by 


CU.)  BELLOMX 

itn 

been  sold,  and  that  possession  would  be  re- 
quired b7  tbe  purdiaser. 

[B]  The  evidence  shows  beyond  all  cavil 
the  falsitjr  of  the  repiesmtation  Oiat  tbe 
property  bad  been  sold.  There  never  waa 
any  meeting  of  the  minds  of  defendant  and 
the  prospective  poxchaaer,  VMckaoa,  respect- 
ing terms  of  sale.  BrldaoD  offered  to  pay 
the  balance  of  $6/)00  in  (dx  yaus;  defendant 
insisted  open  that  balance  being  paid  la  four 
yean;  the  two  never  did  orane  to  an  agree- 
moat:  and  Etrtctaon's  offw  to  pnrduuBe  on 
the  terms  proposed  by  him  never  was  un- 
conditionally accented.  Therefore  there 
never  was  a  sale  of  the  premises.  Defendant 
is  bharged  witb  knowledge  that  the  property 
was  not  wAA  and  that  ttie  r^resentatlon 
that  It  had  been  was  falsa  In  the  very 
nature  of  things,  she  most  be  deemed  to 
have  known  wbetber  or  not  she  had  wAA  her 
own  property. 

It  Is  claimed  that  the  evidence  shows  that 
Peckham,  when  he  sold  the  fmlt,  was  acting 
in  his  own  behalf,  or  as  Brlckson's  agent,  and 
not  for  or  on  behalf  of  defendant.  Upon 
this  iasne  there  was  a  sharp  confUet  In  ttie 
evidence.  There  was,  however,  testimony 
sofflcient  to  sustain  the  finding  that  defend- 
ant sold  the  fruit  throat^  Peckham  as  her 
agent.  The  receipt  that  was  given  by  Peck- 
ham to  Brickson  for  the  $100  deposited  by 
the  latter  when  he  made  his  offer  to  purdiaae 
shows,  as  we  lnt«pret  it,  that  one  of  the 
terms  of  the  proposed  sale  was  ttiat  Erlckson 
would  allow  ¥1,600  for  tbe  fruit  Fe<^ham 
testifled  tliat  BrldEson's  proposed  terms  of 
purchase  were  immediately  communicated  by 
him  to  defendant,  who,  therefore,  must  have 
known  that  it  was  proposed  to  sell  tbe  fruit 
for  |1«000.  Indeed,  Peckham  testifled  that 
he  told  defendant  that,  in  order  to  complete 
the  deal,  he  would  have  to  sell  the  fruit  to 
make  to  Krlckson  the  $1,600  that  the  latter 
agreed  to  allow  therefor.  Asked  why  be  bad 
filled  in  his  own  name  In  the  blank  space  that 
had  been  left  for  tbe  name  of  the  assignee 
In  the  written  assignment  of  plaintifTfl  in- 
terest in  the  lease,  Peckham  r^Ued: 

**BecanBe  I  was— I  lutd-4t  was  to  give  a 
Ua  ot  sale  of  that  fndt  Z  was  to  handle  the 
sale  of  the  tnUL  It  was  Jost  a  oaestion.  I 
had  to  sen  the  fruit  for  $1,600  in  order  to  pat 
tfits  sale  through,  and  ahe  rde(endant)  told  ae 
to  go  oa  and  adl  the  fmlt.** 

After  Peckham  sold  the  fruit  he  divided 
the  proceeds  with  defendant  pursuant  to  an 
agreement  wlilch,  he  testified,  be  had  fliere- 
tofore  made  with  her.  AppeQant  mains 
much  of  the  fact  tliat,  after  she  and  plaintiff 
had  assigned  to  Peddiam  their  reqMctiTe 
interests  in  the  lease,  Peckham,  according  to 
testimraiy  given  by  defmdant  and  her  wit- 
nesses, asserted  the  right  undw  these  writ- 
ten assignments  to  sell  the  tmit  as  his  own. 
Bat  Peckham  testified: 


.  KLSSSSAV  981 

''When  I  bought  this  lease,  w  took  this  lease 
from  Mr.  Bdlone  [meaidng  Belloue's  assign- 
ment of  Us  interest  In  the  lease],  I  absolnte- 
ly  was  aotittg  merely  for  Mrs.  Kloinan.'' 

Tbe  learned  trial  Judge,  as  was  his  privi- 
lege, evidently  believed  tiiis  testimony.  It 
was  sufficient  for  the  purpose,  and  we,  there- 
fore,  may  not  reverse  the  finding.  Without 
further  citation  from  the  record,  let  It  suffice 
to  say  that  tlie  evidence  fully  warranted  the 
trial  Judge  In  his  conclusions  upon  the  facts 
in  issue.  Only  tbe  apparent  earnestness  of 
counsel  has  Induced  us  to  give  more  attention 
to  this  point  than  It  deserves  In  view  of  the 
rule  so  thoroughly  estaUlsbed  by  our  ded- 
sions  that  a  reviewing  court  may  not  set 
aside  a  finding  If  there  Is  any  substantial  evi- 
dence to  support  St. 

[B]  Appellant  was  not  prejudiced  by  tbe 
court's  rulings  on  tbe  admission  and  rejec- 
tion of  evidence.  PlalntUT,  over  defendant's 
objection,  was  permitted  to  testify  that,  de- 
fendant not  being  present,  Peckham  told  him 
on  May  28,  1919.  that  tbe  premises  bad  heea 
sold,  and  that  the  purchaser  bad  demanded 
possession.  As  we  already  have  shown,  Peck- 
ham's  agency  and  bis  authority  to  represent 
defendant  In  all  matters  pertaining  to  the 
sale  of  the  premises.  Including  delivery  of 
possession  to  tbe  purchaser,  should  the  latter 
require  it,  was  sufficiently  shown  by  other 
evidence  In  the  case.  It  was  proper,  there- 
fore, to  permit  Peckham  to  testlf^  to  what 
he,  as  defendant's  agent,  told  plaintiff  re- 
specting the  sale  of  the  randi  and  the  neces- 
sity for  surrendering  possession  to  the  siq>- 
poeed  purdiaser. 

[7]  The  court  did  not  err  in  admitting  in 
evidence  the  letter  of  July  S,  1919,  from 
plaintiff's  attorney  to  defendant — the  letter 
demanding  that  defendant  deliver  to  plaintiff 
the  fruit,  or  pay  to  Iiim  the  amount  for  which 
she  had  sold  It.  The  claim  seems  to  be  that 
this  letter  was  not  a  sufficient  offer  to  re- 
store to  defendant  everything  of  value  that 
plaintiff  bad  received  from  her  under  the 
transaction  whereby  he  had  been  trapped 
Into  sorraidering  poaseselfm  of  the  leased 
property  on  tbe  su^osition  that  it  had  been 
sold  to  BridEson  prior  to  June  1,  1918.  In 
tbe  first  place,  we  doubt  if,  under  the  dicnm- 
stances  of  this  case,  it  was  necessary  to  offer 
to  restore  to  defendant  tbe  two  amounts 
wbldi,  oa  a  reedesten  of  the  Miudnlent 
transaetioa,  should  be  credited  to  her,  name- 
ly, the  $260  and  tbe  $800,  respectlvelT.  Tbe 
fl,B0O  that  defendant  and  her  ngent  rectf ved 
from  the  sale  of  tbe  fmit^ftnlt  to  whi<!h 
pMntlfl  would  have  beoi  entitled  bad  It  not 
been  sold — exceeded  the  aggresate  of  the  two 
sums  which,  on  platntifl^  <Aectian  to  niindi- 
ate  the  frandnlent  tnuuaction  and  to  lUBrm- 
Oie  lease  contract,  would  be  dne  fram  him  to 
defendant  Defmdant,  therefore,  would  be 
required  to  account  to  plaintiff  for  a  greater 
sum  than  the  amount  Utat  was  due  from  him 
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to  ber.  Bnt  this  notwlClutandln&  and  as- 
snmlns,  for  tbe  purposes  of  this  decision, 
that  under  the  circumstances  an  offer  to  re- 
store to  dtfendant  evei7thlng  of  value  was 
necessary,  It  was  not  necessary  that  the  lan- 
guage of  tbe  tender  ^onld  conform  to  tech- 
nical niceties.  The  letter  of  July  S,  1919. 
expressed  plalntilTs  willingness  and  ability 
to  return  tbe  two  smns — the  $250  and  the 
$BOO~-to  which  defendant  would  be  entitled 
upon  plaintiff's  repudiation  of  the  transac- 
tion that  resulted  In  the  surrender  by  him  of 
the  leased  premises.  That  was  all  that  was 
required.  Mltcbell  t.  Moore,  24  Iowa.  394. 
9  C.  J.  1213. 

[I,  I]  Complaint  Is  made  that  tbe  court 
erred  In  sustaining  an  objection  to  a  question 
pr(H>ounded  to  defendant's  daughter  when 
called  as  a  witness  for  the  de£»idant  That 
witness,  after  bsTlng  detailed  a  conTersatlon 
diat  she  had  bad  with  PeiHduun,  was  asked. 
"Was  tbere  any  other  oonversatlon  Qiat  you 
bad  with  Mr.  Peckham  at  his  office?*  The 
court  sustained  an  objection  to  this  question. 
Defendant  made  no  attempt  to  show  the  na- 
ture of  the  conversatton  that  she  expected  to 
prove  by  this  witness,  and  we,  th««fore,  can- 
not aaj  ttiat  it  has  afflrmatlTely  becm  made 
to  appear  Oiat  the  court  ened.  A  Judgment 
will  not  be  reversed  unless  prejudidal  errw 
be  shown  afflrmadv^.  Tbere  are  otlier  ab- 
Jecttons  as  trivial  and  unimp<ntant  as  those 
to  which  we  have  adverted.  No  purpose 
would  be  subserved  by  a  more  extmided  ref- 
er&kce  thereto.  Suffice  It  to  say  that  we  find 
no  reversible  error. 

The  Judgment  and  <ffder  are  afflrmfid, 

ooneur:  WORKS.  J.;  CRAIG,  J. 


BOLLENBACH  v.  LUDLUM.    (No.  f04l7.) 
(Supreme  Court  of  Oklahoma.  Dee.  1,  1921,) 
fSvtUhut      ihe  Oovrt.) 

1.  Mortgages  €=:p40I (I)— One  date  of  promis- 
sory note  may  be  aoeelerated  by  cUnse  of 
oaring  mortgags. 

Tlie  due  date  of  a  promissory  note  payable 
at  a  fixed  time  may  be  accelerated  by  a  clause 
fai  a  mortgage  or  a  deed  of  trust  securing  the 
same,  providing  tbat  It  shall  become  due  before 
tbe  time  fixed.  In  tbe  event  of  some  other  de- 
fault than  in  its  payment,  for  the  purpose  of 
an  actioD  upon  the  note  and  to  foreclose  the 
mortgage. 

2.  MertfSfes  ^»40l(l)-^ooeleratta«  dasse 
is  for  BMftgsiss's  sole  bouflt  te  eaforoe  It 
or  aet 

Such  aoeelerating  dause  is  solely  for  the 
benefit  of  the  mortgagee  or  Ms  assigns,  who 

may  enforce  it  or  not  at  his  option  or  elec- 
tion. 


3.  Mortgages  *=>40l(l)— Upm  isTaill  asasl- 
erattng  daasa  rearters  eatirs  Mt  m  ta 
naker,  lariorser*.  aad  gearaaters. 

Where,  as  in  the  case  at  bar,  the  creator 
elects  to  enforce  the  accelerating  clause,  and 
action  is  commenced  upon  tbe  note  and  for  the 
foreclosure  of  the  mortsage,  the  note  and 
mortgage  constltate  a  single  eontraet.  wfaiA 
must  be  so  coostmed  as  to  pve  effect  to  all 
its  parts,  and  when  the  mortgage  provides  tkat 
the  note  shall  become  due  upon  ddanlt  im  Ae 
payment  of  any  inBtaUmeot  of  iBtercst,  mmA 
default  renders  the  note  due  immediately  uimw 
default  and  entitles  the  bolder  to  maintain  as 
actioo  at  once  for  tbe  entire  debt;  and  in  aitdi 
case  the  default  also  renders  the  paper  due 
as  respects  indorsers  and  guarantors. 


4.  Bills  asd  Botes  ^»404(l>— Wbera  4mm 
Is  acceleratsd  by  Mortgage  daassb  aete 
oomes  due  apoa  defasii,  aad  iaAirsars  mast 
be  Botifled. 

In  such  case  the  note  falls  due  upon  defanlt 
according  to  the  terms  of  the  acceleratiiig 
clause,  and  not  upon  tbe  commencement  of  the 
actioDj  and  tbereujmn  the  holder  moat  pnaeat 
tlM  same  for  payment  and  give  notiee  oi  ueai- 
paymeot,  under  the  NegotitiiU  IbbIihibsib 
LaWf  in  etdsr  to  Und  indwssrs. 

AH)eal  from  District  Coait,  Bedteham 
County;  T.  P.  Clay,  Judge. 

Action  by  Hulda  Lndlnm  against  Kdthrlna 
Bidlenbacht  executrix  of  the  estate  of  Jacob 
Bollenbach,  deceased.  Judgment  In  favor  «C 
pUintlff,  and  defendant  appeals.  Sercned 
and  remanded,  with  directions. 

Q.  W.  Com^  of  Weatherfwd,  for  tfaln- 
tiff  in  error. 

T.  W.  Jones,  Jr..  oC  WeatherCotd,  for  de- 
fendant In  NTor. 

ETANE,  J.  This  was  an  action  upon  a 
promissory  note  and  to  foredooe  a  mortgage 

given  to  secure  the  payment  thereof,  com- 
menced by  the  defendant  In  error,  plaintiff 
bdow,  against  Adolph  BoU«ibach,  Bna  Bot 
Irabech,  and-Kathrina  Bollenbach,  executrix 
of  the  estate  of  Jacob  Bollenbach  deceased. 
The  note  and  mor^ge  wtt«  executed 
Adolph  Bollmbedi  and  Ena  Bolleobach.to 
Jacob  Bollenbach.  who  transferred  the  same 
to  tbe  plaintiff,  indorsing  hla  name  in  blank 
on  the  back  of  tbe  note.  Subsequent  to  the 
indorsement  of  the  note  Jacob  Bolle&bach, 
tbe  payee,  died,  and  Kathrlna  BoUenbedi 
was  duly  appointed  executrix  of  Ub  estate^ 
and  subsequent  to  this,  this  ftctloa  was  com- 
menced. 

The  note  upon  lt§  face  purported  to  be  a 
straight  promissory  note  payable  approxi- 
mately five  years  after  date.  The  mortgage 
contained  a  provision  that  if  the  sums  of 

mouey  secured  thereby  or  any  part  thereof 
or  any  Interest  thereon  is  not  paid  when  the 
same  is  due,  then  tbe  whole  of  said  sum  or 
sums  and  intere^it  thereon  shall  become  due 

and  payable  at  oiiee.   Tlae  petition  alleged: 


«»Por  other  oases  see  same  topU  sad  KBT-HITUBBB  Ui  all  K«r-Niiml»«r«d  DIceststaad  laden* 
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"Thit  no  Intereit  baa  been  pdd  upon  aaid 
note,  although  b7  the  terms  thereof  the  aaid 
intarest  fa  payable  annnally,  and  that  by  rea- 
son thereof  and  by  Tirtue  of  the  mortgage  here- 
inafter set  forth  and  the  agreement  herein 
set  forth  the  aald  note  is  now  duo  and  pajraUo." 

TSpon  the  trial  It  was  Bbown,  fmd  In  this 
court  It  Is  agreed,*  tiiat  there  was  deCanlt 
In  the  pajment  of  intovat  as  allied  in  the 
petition,  and  that— 

"presentmeot  for  payment  was  never  made, 
nor  notice  of  dishonor  was  never  given  to  aaid 
indoraer,  Jacob  BoUenbacb,  deceased,  nor  his 
personal  representative." 

The  judgment  of  the  trial  eoort  oom- 
plalaed  iti  was  as  IdUovb: 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  plaintiff  Bulda  Lud- 
Inm,  recover  of  and  from  Kathrlna  BoUen- 
bacb, aa  ezecDtrix  of  the  estate  of  Jacob  Bol- 
lenbacfa,  deceased,  the  sum  of  $2,707.09,  and 
ftat  said  Eatbrina  Bollenbach,  executrix  of 
said  estate,  pay  in  due  course  of  administration 
of  the  estate  of  Jacob  Bollenbach,  deceased, 
pending  in  the  county  court  of  Custer  county, 
OkL,  the  sum  Of  $2,707.06,  hereby  adjudged  to 
be  due  the  plafntUC  herein,  with  Interest  at  7 
per  cent,  from  this  date  from  the  estate  ot 
facob  Bollenbach,  deceased." 

It  was  to  reverse  this  jtidgment  that  tills 
proceeding  in  error  was  commraced  by  Kath- 
rlna Bollenbacdi,  executrix. 

In  the  view  we  take  of  the  case  it  will  be 
only  neceesary  to  notice  one  assignment  of 
error,  to  wit: 

"That  tka  findings  and  judgment  of  the  eoort 

ia  not  sustained  by  sufficient  ovldeoce  and  is 
contrary  to  law,  and  that  the  court  erred  in 
rendering  Judgment  in  favor  of  defendant  in 
error  and  in  not  rendering  judgment  la  favor  of 
the  plainttif  in  error." 

UndOT  this  asBlgBramt  oC  etmv  It  is  «oi»- 
tmded  that,  Inaamodi  as  tte  note  was  not 
preantfld  tot  payineDt  attar  default  In  the 
payment  of  the  Installrowt  of  tntcvsst  wlilch 
It- was  alleged  acoelarated  ttw  due  date  there- 
ct,  and  no  notice  of  dlshraor  was  ^vea,  the 
plaintiff  In  ernn;,  who  aiveavs  as  exeeatrix 
of  the  estate  ol  ttie  Indorsor  of  tike  not^ 
is  not  liable  thereon. 

[1, 2]  It  sems  to  be  reasonably  seb- 
tied  that  the  due  date  of  a  pronUssoty  note 
payable  at  a  fixed  time  may  be  accela:ated 
hj  a  clause  in  a  mortgage  or  a  deed  of  trust 
securing  the  same,  providing  that  It  diall 
become  due  before  the  time  fixed,  in  the 
event  ot  some  other  default  than  in  its  pay- 
ment, for  the  purpose  of  an  action  upon  the 
note  and  to  foreclose  the  mortgage.  Thus 
the  time  of  payment  is  accelerated  by  a  i»o> 
Tbrion  for  de  maturity  of  the  principal,  on 
the  default  of  the  payment  of  an  Installment, 
of  interest;  or  taxes,  or  Insurance  on  mort- 
gaged property,  by  a  provision  in  one  of  a 
series  of  notes  or  other  Instruments,  or  in  a 
mortgage  ot  deed  of  trust  securing  the  samey 


that  the  entire  stim  shall  become  due  and 
payable  upon  default  of  any  one  of  the  in- 
stnunents,  or  by  a  prorislon  In  a  note  pay- 
aUe  in .  installmsnts  that  the  whole  dull 
beocnne  due  upon  dettault  in  tbe  payment 
any  Installment  When  a  note  provides  it 
shall  become  due  upon  default  tat  the  pay- 
taeat  of  any  tostallment  -  of  interest,  sodi' 
defkult  rraders  it  dae  immediatdy,  and  en- 
tlties  tiM  hoUer  to  maintain  an  action  at 
once  for  the  entire  debt  In  such  cases  the 
dafaoit  also  rmdera  the  paper  due  as  re- 
spects Indorsora  and  gnarantors.  8  O:  X  411L 
This  oourt  baa'sereral  tlmfes  held  that  in 
an  action  on  the  note  and  to  foreolose  tbe 
mortgage  given  to  eecura  its  paymoit  tbe 
note  and  mortgage  are  to  be  constroed  as 
one  contract  and  where  tbe  aMkrisage  con- 
tains a  proTlsiott  tliat  upon  default  of  th» 
paymeM  of  tntmst  the  note  and  mortgage 
beeome  doe  immediate,  an  aetkn  may  ba 
maintained  fiierean.  B*.  B.  GoIUns  Inr.  Oe. 
T.  Banna',  42  OkL  mi,  148  Pac  818;  City 
Development  Co.  t.  Flcard,  44  OkL  874^  146 
Paa  81. 

In  the  case  at  bar,  as'  we  ha-ro  sera,  fbe 
pnni8l4Hi  aceeleratlng  tbe  due  date  is  in  tbe 
mortgagee  and  not  in  the  note;  the  note 
open  Its  face  not  being  due  when  the  action 
was  commenced. 

In  WesOake  Oovper  et  aL.  ITL  Pac.  8D9, 
It.  IL  A.  1B18D,  S22,  it  was  hdd  that  when 
tbe  sUpnlatiott  iae  acederadon  In  payment 
la  contained  In  the  mortgage  and  not  in  tbe 
note,  the  notes  are  evidence  of  the  debt  fix- 
ing ttte  terms  and  time  of  its  payment 
Th9  mottgagd  gives  a  Uoi  upon  real  estate 
to  secure  the  promise  to  pay  contained  in  the 
note,  and  merely  affords  an  additional  rem- 
edy fbr  ttiB  failnre  to  perfiHrm  such  pranlse; 
its  proTi^Nms  relating  wholly  to  tbe  security. 

In  FfaUlipS  T.  Wmii^  88  OkL  768,  m 
Pac  1072,  It  was  held  that  the  isrDvIslon  In 
the  mortgage  accderatlng  payment  relates 
to  the  remedy  of  foreclosure  uuder  the  mort>- 
gage^  and  that  up<m  default  the  mortgage 
may  be  foredoeed  for  the  wiuOe  debt;  that 
file  i»DTiti(ai  is  fiOT  tiie  advantage  of  tbe 
mortgagee  and  of  full  force  aa  to  a  remedy 
Ob  tile  mortgage,  bat  does  not  operate  to 
rary  ot  extlngnlsh  the  obllgaticms  expreesed 
on  the  &ce  of  tbe  notes  themsdves  fw  gen- 
eral purposes. 

In  anotiier  case  (Alwood  t.  Harristm,  Itl 
Pac.  825)  It  was  held  that  in  an  action  upon 
tlw  note  aUme  the  provbtion  In  the  nuntgage 
pnly  operates  to  accelerate  the  time  of  pay- 
ment of  tbe  note  where  a  f  oredosure  of  the 
mortgage  Is  sougbt,  and  tHat  default  In  the 
payment  of  taitOTCst  does  not  aoielerate  the 
maturi^  of  the  note  fOT  tbe  purpose  ct  an 
action  npon  tiie  note  alone. 

n,  4]  So  it  seems  tiiat  under  the'  author- 
ities In  this  Jurisdiction  the  holder  of  a  prom- 
issory note  secured  by  a  mOTtgage  contftinr 
ing  an  accderattng  dause,  has  two  alterna- 
tive remedies:  First,  he  may  commence  an 
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action  on  tbe  note  and  to  fore<doee  lils  mort- 1 
gage  npoD  default  In  the  payment  of  Interest, 
and  In  tbat  event  a  violation  of  tlie  ac-  j 
eelerating  provision  has  the  effect  of  matar- } 
Ing  both  the  note  and  the  mortgage ;  second, ; 
be  may  strip  tbe  note  of  Its  Impedimenta 
and  sue  upon  It  alone  without  reference  to 
tbe  mortgage,  In  which  event  be  must  treat 
tbe  note  as  a  courier  witbont  luggage,  as  it 
appears  to  be  on  its  face,  end  be  governed 
solely  by  Its  terms  as  to  date  of  maturity. 

In  this  action,  as  we  have  seen,  the  plain- 
tiff selected  tbe  first  altemativa  In  these 
circumstances  It  seems  quite  clear  that  un- 
der tbe  authorities  cited  the  note  became  due 
according  to  the  terms  of  tbe  accelerating 
provision  of  the  mortgage;  that  is  upon  de- 
fault in  the  payment  of  tbe  interest  We  are 
unable  to  perc^ve  why,  In  these  drcunur 
stances,  the  holder  of  the  note  should  be 
excused  from  presenting  the  note  for  pay- 
ment or  from  giving  the  Indoreer  notice  of 
dishonor.  The  note  was  always  a  negotiable 
Instrument,  and  under  tbe  Negotiable  In- 
struments Law  presentment  for  payment  and 
notice  of  dishonor  are  necessary  in  order  to 
bold  an  indorser  liable.  Westlake  r.  Coopae, 
supra. 

Indeed,  the  necessity  for  preeentmeDt  for 
payment  and  notice  of  nonpayment  Is  not 
seriously  questioned  by  coonsd  for  tbe  de- 
fendant In  error.  He  concedes  the  maturlt? 
of  the  note  under  the  acceleration  clause  of 
the  mortgage  at  the  time  the  action  was 
commenced,  but  contends  that,  the  note  not 
being  doe  by  its  terms,  it  could  not  be  pre- 
sented for  payment,  and  notice  of  dishonor 
could  not  be  given  until  It  was  thereafter 
dishonored  on  presratati6n  t<ar  payment  We 
do  not  understand  tbat  the  authorities  cited 
go  to  this  extoit  The  authorities  seem  to 
hold  that  where,  as  In  the  case  at  bar,  the 
creditor  electa  to  enforce  the  accelerating 
clause  and  action  Is  commenced  upon  the 
note  and  for  the  foredosure  of  the  mortgage 
for  default  In  the  payment  of  Interest,  the 
note  and  mcntgage  constitute  a  single  con- 
tract which  must  be  so  construed  as  to  give 
effect  to  all  its  parts,  and  when  pie  mortgage 
provides  that  the  note  shall  become  due  upon 
default  in  the  payment  of  any  Install  moit  of 
Interest  such  deCault  renders  the  note  due 
immediately,  and  entitles  the  holder  to  main- 
tain an  action  at  once  for  the  entire  debt; 
and  that  in  sudk  case  the  default  also  ren- 
dws  the  paper  doe  as  raspecta  Indoraen-and 
guarantora 

There  was  some  intimation  In  argumoit 
that  In  order  to  put  tbe  acceleration  clause 
Into  operation  action  on  the  instrument  must 
be  actually  commenced,  and  therefore  the 
commencement  of  the  action  was  all  the  pre- 
sentment for  payment  and  notice  of  dis- 
honor that  In  the  circumstances  was  possible. 
In  our  opinion  this  position  Is  untenable.  The 
accelerating  clause  speclflcaUy  prescribes 


that  the  entire  sum  shall  become  due  and  pay- 
able at  once  upmi  default  In  the  paymoit  of 
Interest  without  any  further  action  on  tbe 
part  of  the  holder.  This  oxitlngency  having 
happened,  the  paper  matured  in  accordance 
with  the  terms  of  the  acceleration  clause, 
and  the  necessity  for  presentment  for  pay- 
ment and  notice  and  dlslunor  immediately 
arose. 

For  the  reasons  stated,  the  action  of  tbe 
trial  court  complained  of  is  reversed,  and 
the  cause  remanded,  with  directions  to  pro- 
ceed In  accordance  with  tbe  views  boaln  ex- 


PITCHFOBD.  V.  a  J.,  and  JOHNSON, 
MILLEB,  and  KBNNAKBB,  JJ^ 


WAPA  OIL  &  DEVELOPIWENT  CD.  V.  Ifo. 
BRIDE  et  aL    (No.  10342.) 

(Snpreme  Court  of  Oklahoma.   Oct  2S,  USEL 
Behearing  Denied  Nor.  32,  19ZL) 

(BylMma  by  the  Oomrt.) 

I.  MIsas  asd  niaerals  «=>78<2)  —  Will  iiirss 
forfsitare  of  ieass  for  breaeli  of  iapliad  aaa- 
traet  where  saeb  will  effeetaate  JnUos. 

Although  a  court  of  equity  will  decree  a 
forfeiture  itf  an  oil  and  gas  lease  on  accent 
of  a  breadi  of  en  implied  ooveaaat  ta  imigiwilj 
operate  and  develop  the  property,  when  asdi 
forfeiture  wQl  effectnate  justice,  tbe  tmndng 
of  sncb  relief  depends  upon  tbe  facts  and  dr- 
caBstaneea  sanoanding  tlM  partlcBlari 


2.  E«ui1y  «=965( I)— Lessor  «st  have  ctoo 
hands  to  lavoke  resoissloi  af  laasa  !■  aiaNy 

oonrt 

A  lessor  invoking  the  Jurisdiction  of  a  conrc 
of  equity  to  cancel  and  readad  a  lease  for 
breach  of  an  fanned  eoveunt  anst  caaa  tato 
court  with  dean  haadu 

3.  Mlaea  ud  alMrals  ^78(3)  —  GsMraOy 
eqalty  will  aot  eaaeel  a  lease  far  faliara  to 
eonply  with  eevaaaat  te  drlH  la  shsiass  af 
Botloa  af  farfeltarsb 

The  general  rale  is  tliat  a  court  «i  o«Bltj 
wiU  not  cancel  an  oU  and  gas  least  for  fafint* 
to  comply  with  an  Implied  covenant  to  drill  aff- 
set  wells,  unless  notice  has  been  served  apoa 
lessee  tbat  a  faHare  te  protect  the  Hne  withfai 
a  certain  time  will  be  couAdared  grmndi  ftor 
fmfdture. 

4.  Veador  aad  parohassr  «»22e  —  Clwsato 
ooastltatiag  fceaa  Ada  pareliasar  stated 

The  essential  elements  which  constitata  a 
bona  fide  purchaser  are  (1)  a  purchase  ia  good 
faith  (2)  for  value  and  (3)  wtthoat  notiea. 


5.  Netlea  «=36-Paity  vim  asMm 
to  draw  sMastlea  ta  fait  It  daaMd 
seat  with  fact. 
Whatever  is  "notice"  enough  te  eicito  mtf 
tentioa  and  put  a  reasonably  prudent  psrssa 
an  his  guard  and  calls  for  Inquby  Is  astiee  o( 


4s>For  etlier  casta  aae  saaaa  topic  and  KBT-NUMBBH  la  all  K^g-Nambarad  XHgaats  aai  Mmm 
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•TerTthlng  to  which  soch  inquiry  mlglit  h&Ta 
led.  When  ■  person  hu  miffident  informatioD 
to  lead  him  to  •  fact,  he  ihall  be  deemed  con- 
Teraant  with  it. 

[Ed.  Note.— For  otlier  definitiona,  aea  Worda 
and  Phxaaea*  Wint  and  Second  Seriea,  Notice.] 

Appeal  from  Superior  Court.  Okmulgee 

County;   B.  B.  Simpson,  Judge. 

Acti(m  by  the  W&pft  Oil  &  Derelopmoit 
Company  against  W.  A.  UcBride,  Jr.,  and 
others  to  enjoin  interference  with  drilling 
tor  oU  OB  leased  land  In  vhlcb  W.  F.  Keebn 
Intnrened.  The  trial  eourt  lound  the  Issues 
In  faror  of  the  defttdant  and  the  interraner 
and  canceled  plalntUTs  lease,  and  plain  tiff 
qtpeals.  ReTersed  and  remanded,  wltb  in- 
structions to  render  Judgment  In  fhTor  of 
jiniwHff  against  the  defendant  and  the  in- 
terrener  and  to  proceed  to  an  accounting  be- 
tween tlw  tfnlntlfl  ud  ths  deftwdant  W.  A. 
McBride. 

Herbert  S.  Smith,  of  Okmulgee,  and  Stu- 
art, Sharp  *  Omoe^  of  Oklaboms  Oity,  tor 
plaintiff  in  error. 

Belford  &  Hiatt,  of  Okmulgee  for  defbnd- 
ants  in  orror. 

MeNEILU  J>  XUs  liCUoB  m>  oonnMDMd 
In  the  supeilor  oooxt  oit  Okmulgee  oonnty 
the  Wapa  Oa  &  Denlcq^ent  Oonvany 
against  W.  A.  M<Srlde,  B.  B.  Bladi^  and 
Black  DrUling  &  Derelinnnent  Oompany  to 
enjoin  the  defandante  from  going  upon  or 
drilling  upon  a  certain  40  aoes  of  land  In 
Okmulgee  county,  and  from  interfulng  with 
the  plaintiff  fnnn  drilling  upon  said  land, 
and  to  declare  a  subaequent  lease  executed  by 
the  londown^  to  W.  A  McBride  void  and 
asked  that  the  same  be  canceled. 

The  defendant  McBride  answered,  alleging 
he  had  d  ralid  oil  and  gaa  lease  upon  said 
premises,  and  the  plaintiff's  oil  and  gas  lease 
was  null  and  Told.  The  landowner,  W.  P. 
Eechn,  Intervened  in  said  action  and  asked 
to  have  the  lease  of  the  Wapa  Oil  ft  Develf^ 
ment  Company  declared  forfeited.  Upon  the 
trial  of  the  case  the  trial  court  found  the 
issues  in  favor  of  the  def^dant  and  the  In- 
tervener and  against  the  plaintiff,  and  can- 
celed plaintiff's  lease.  From  said  judgment 
the  plaintiff  has  appealed. 

[1, 2]  For  reversal  it  Is  contended  that  un- 
der the  undisputed  f&cts  plaintiff  was  en- 
titled to  recover,  and  that  the  finding  of  the 
trial  court,  when  the  law  Is  applied  to  the 
facts,  Is  clearly  against  the  weight  of  the 
evldemce.  The  undisputed  facta  may  be 
stated  as  follows:  W.  F.  Keehn  Is  the  own- 
er of  the  fee  of  this  40  acres  and  an  adjoin- 
ing 40  acres.  On  the  24tb  day  of  April,  1914, 
he  aecuted  an  oil  and  gas  lease  upon  these 
two  40-acr©  tracts  of  land  to  N.  C.  Taughan 
and  C  S.  Taughan.  The  lease  was  for  the 
term  of  two  years,  and  aa  mudi  longer  as  oil 
or  gas  was  found  In  paying  quantities.  The 


Wapa  Oil  &  Development  Company  became 
the  owner  of  the  lease  in  so  &r  as  It  pertain- 
ed to  the  40  acres  of  land  In  question.  The 
leas^  so  far  as  it  pertained  to  the  other  40 
acres,  was  assigned  and  was  owned  by  par- 
ties at  rmisa,  Okl.  During  the  term  of  this 
lease  an  oU  well  was  drilled  upon  the  40 
acres  of  land  covered  by  the  plaintiff's  lease 
and  produced  soma  oIL  No  pipe  line  was  in 
that  vldnlty  and  no  market  fra-  the  oO,  and 
the  well  was  not  punqwd  regulariy  not  kept 
in  good  oMidltlon.  TUB  lease  by  Its  terms 
would  emlro  on  April  24,  1916,  unless  the 
wen  extended  Its  terms.  The  ^^tUEs,  how- 
erer,  without  objection  from  the  landowner, 
contlnoed  to  occupy  the  premises,  and  oc- 
casionally did  some  work  upon  the  well,  and 
both  parties  treated  the  lease  in  full  force 
and  effect  by  virtue  of  tUs  wdl. 

me  parties  at  Tolsa  ttmtnded  that  the 
oU  mil  i^on  this  40  acres  was  a  ctnnpllance 
wlOi  the  terms  of  ttie  lease  snd  Inured  to 
their  benefit,  and  made  the  part  of  the  lease 
assigned  to  them  a  valid  and  existing  lease. 
Mr.  Kedbn,  the  ownw  of  the  land  during  tha 
month  of  May,  lOlT,  bad  an  opportuiAty  to 
lease  the  40  acres  covered  by  flie  part  ot 
lease  owned  by  the  Tulsa  parties  for  die  sum 
of  fSOO,  snd  a  well  should  be  commenced 
within  80  or  ao  days  If  he  could  obtain  a 
release  from  the  Tulsa  parties. 

Mr.  Keehn  In  his  endeavors  to  secure  a 
release  from  the  Tulsa  parties  talked  to  the 
different  officers  of  the  Wapa  011  ft  Develop- 
ment Company  and  to  Mr.  Herbert  B.  Smith, 
secretary  And  treasurer,  who  Is  also  an  at- 
torney, and  requesting  that  the  company 
assist  him  in  getting  a  release  from  the  Tulsa 
veogie  to  tb»  east  40  acres:  Mr.  Smlt2k  call- 
ed a  meeting  of  the  stockholders  of  the  plain- 
tiff company  for  the  81st  day  of  May,  1917. 
and  Mr.  Keehn  was  present,  and  at  said 
meeting  It  was  agreed  between  the  stock- 
holders and  Mr.  Keehn  that  the  company 
would  execute  a  release  to  Mr.  Keehn  to  the 
40  acres  covered  by  its  lease,  reserving,  how- 
ever,  die  equipment  In  the  well  that  was  on 
said  40  acres.  The  release  was  executed. 
At  the  same  time  it  was  agreed  that  Mr. 
Keehn  should  execute  to  the  plaintiff  a  new 
lease  tipon  this  40  acres  of  land,  which  was 
done.  Mr.  Keehn  advised  the  Tulsa  parties 
that  the  plaintiff  company  had  executed  a 
release  to  their  40  acres  and  demanded  they 
execute  a  release  to  that  40 ;  Mr.  Herbert  B. 
Smith,  the  secretary  of  the  plaintiff  writing 
the  letters  for  Mr.  Keehn,  or  at  least  a  por- 
tion of  the  same.  In  this  manner  a  release 
was  obtained  from  the  Tulsa  parties  within 
about  SO  days.  The  new  lease  executed  dte 
31st  day  of  May  was  not  recorded.  The 
second  lease  contained  the  following  pro- 
vision: 

"If  no  well  be  commenced  on  said  lease  before 
the  first  of  December,  1917.  this  lease  shall 
terminate  as  te  both  paztieSb** 
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The  lease,  bowerer,  was  for  the  term  of 
two  years  and  as  long  thereafter  as  oil  and 
gas  was  produced  oa  the  premises.  Hie 
lease  also  contained  the  further  provision: 

"It  is  understood  and  agreed  that  the  oil 
well  and  equipment  now  apon  said  hereinabove 
premises  belong  to  said  second  patty  and  its 
right  therein  and  thereto  under  former  lease, 
which  right  is  resumed  in  the  release  of  said 
lease." 

During  the  month  of  June  the  Beelor  Oil 
ft  Gas  Company  broi^t  In  an  oil  well  off- 
setting this  40  acres  of  the  Eeehn  land,  and 
was  shot  on  the  7th  day  of  July,  1017.  Some 
time  alcmg  about  the  1st  of  July,  the  exact 
date  being  indefinite,  Mr.  O.  T.  Smith,  who 
was  aivaraitly  aasnming  the  managemoit  of 
the  lease  In  question  for  the  plaintiff,  em- 
ployed Mr.  Eeehn  to  build  a  tank  upon  the 
leased  premtsea  for  the  purpose  ot  saving 
water  to  drill  a  well.  Immediately  after 
employing  Mr.  Eeehn  to  build  said  tank,  Mr. 
Smith,  on  account  o£  aicknese,  left  for  the 
Bast,  giving  Mr.  Eeehn  his  address,  and  in- 
structed him  to  send  him  the  bill  for  building 
the  tank  at  that  addrefn.  Mr.  Keehn  built 
the  tank,  and  in  Aogast  some  time  mailed 
the  bUl  to  Ur.  Smith,  but  did  not  Have  the 
correct  address,  and.  his  letter  was  returned. 
Some  time  durlnc  the  mmtth  of  August  the 
Beelor  Oil  &  Gas  Company  brought  in  the 
second  well  offsetting  the  Eeehn  land.  This 
well  was  put  on  the  pump  tbe  Ist  day  of 
September.  Mr.  C  T.  Smith  did  not  return 
tram  the  Bast  until  September  lOtb. 

On  Scomber  lat  Mr.  Keebn  Itad  a  e<m- 
versation  with  Mr.  Herbert  B.  Smith,  the 
secretary  of  the  company,  r^ardlng  the 
drilling  of  an  offset  well  to  the  Be^tur  wells. 
On  said  date  it  was  agreed  between  Mr. 
Herbert  A  Smith  and  Mr.  Ke^  that  the 
plaintiff  ooonpany  might  diiU  one  w^  on  the 
Eeehn  land  to  be  Uxnted  about  equal  distance 
between  the  two  Beelor  wells,  and  the  driUlng 
of  this  one  well  would  be  considered  as  offset- 
ting both  said  wtila.  On  the  same  date  Ur. 
Eeehn  advised  Mr.  Smith  that  he  did  not 
know  exactly  what  the  Beelor  wells  were 
making,  but  would  keep  an  account  ot  the 
same,  and  expect  the  Wapa  Oil  &  Develop- 
m^t  Company  to  pay  him  as  damages  an 
amount  equal  to  royalty  obtained  from  the 
Beelor  well  80  days  after  the  completion  of 
the  well3  for  failure  to  offset  said  wells  or 
until  the  offset  well  was  completed.  There 
WAS  nothing  said  at  that  time  when  the  plain- 
tiff was  to  drill  the  offset  well  or  bow  soon  it 
should  start  the  same.  Although  at  the  time 
Mr.  Smith  endeavored  to  get  parties  over  to 
have  them  drill  the  well,  this  was  whUe 
Eeehn  was  talking  to  him. 

On  the  lOtb  day  of  September  Mr.  Eeehn, 
without  any  further  notice  to  the  Wajw  Oil 
&  Development  Company,  executed  a  lease 
to  Mr.  McBride  on  this  Identical  land.  Mr. 
O.  T  Smith  returned  on  said  date  or  tbe  next 


day  and  offered  to  pay  Mr.  Eeehn  for  build- 
ing the  tank,  and  he  refused  the  same.  On 
tbe  12th  or  13th  of  September  tbe  Wapa  OU 
&  Development  Company  placed  some  ma- 
terial on  the  lease  for  the  purpose  of  drill- 
ing a  well.  This  was  removed  by  Mr.  Mc- 
Bride or  his  men.  Different  notices  were 
served  by  McBrlde  and  Eeehn  directing  the 
Wopa  Oil  &  Develc^ment  Company  to  keep 
off  the  pTCTiises.  On  the  IStb  day  of  Septen- 
ber  the  Wapa  Oil  &  Develfvmait  Company 
brought  this  action. 

The  amount  of  oil  that  had  been  produced 
from  the  two  Be^or  wells  from  the  date  the 
first  well  was  shot  on  July  7th,  and  the  sec- 
ond well,  until  the  10th  day  of  September  la 
not  very  definite,  but  tbe  record  dlsdoaes  It 
was  between  600  and  800  barrels. 

There  was  a  great  amount  of  evidence  r^ 
garding  the  amount  of  oil  that  had  been  pro- 
duced from  the  old  well  and  the  amount  that 
it  would  produce,  also  regarding  the  suffi- 
ciency of  the  water  in  the  vldnlty  during  the 
month  of  July  and  August  to  drill  a  wcll« 
but  we  think  these  queatlims  Id  this  eaee  ue 
all  material. 

Tbe  plaintiff's  lease  was  executed  en  tbe 
31st  day  of  May  and  extended  for  a  period 
of  two  years,  provided,  however,  that  if  no 
well  was  commenced  upon  tbe  premises  prior 
to  tbe  1st  of  December,  tbe  lease  would  be- 
come null  and  v(^d.  The  lease  was  founded 
upon  a  sufficient  consideration.  The  court 
In  stating  his  reason  for  cancelling  the  lease 
stated  it  was  for  failure  to  onqily  wlUi  tbe 
implied  covenants  whlefa  wu  to  protect  the 
premises  from  drainage  ot  oflfeet  wella.  Tbe 
law  in  this  Jurisdiction  is  stated  as  follows: 

"Altboagb  a  court  of  equity  will  decree  a  for- 
feiture of  an  on  and  gas  lease  on  aceoont  of 
a  breach  of  an  Implied  covenaat  to  dfllgenUy 
operate  and  develop  the  property  when  sodi 
forfeiture  will  effectuate  Justice,  the  granting 
of  such  relief  depends  upon  the  facta  and  cir- 
cumstances surrounding  the  particular  case." 
Pelham  Petroleum  Co.  v.  North,  78  OkL  39, 
188  Pac  1069;  Indiana  Oil,  Gaa  &  Develop- 
ment Co.  V.  McCrory,  ^  OU.  186,  140  Pae. 
«1jO. 

It  the  defendants'  teitbmmy  Is  true  tbat 
the  first  offset  well  was  shot  on  the  7tb  day 
of  July,  and  tbe  second  well  was  not  idaeed 
upim  the  pump  until  tbe  Ist  day  of  Septem- 
ber, then  accepting  tbe  testlmoDy  nt  Mr. 
Ke^  as  true,  would  this  Justify  a  forfeiture 
of  the  lease?  In  view  ot  tbe  facts  that  about 
tbe  1st  of  July  Ur.  Smith,  representing  the 
plaintiff  company,  employed  Mr.  Ee^  to 
build  a  tank  to  catch  and  save  watsr  to 
enable  the  parties  to  drill  a  well,  Mr.  Eeehn 
accepting  the  employment  and  completed  the 
tank  about  the  Ibt  of  August  On  tbe  1st 
j  day  of  September  he  agreed  tbat  one  well 
would  be  sufficient  to  comply  with  the  Im- 
'.  pUed  covenant  in  the  lease  for  drilling  offset 
I  vraila,  and  at  tbe  same  time  he  WIrlsed  lUe 
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plaintiff  that  be  woold  expect  to  bold  tbem 
for  damages  for  failure  to  drill  an  offset  well, 
and  the  amMmt  tbat  be  woold  donand  would 
be  tbe  same  royalty  tbat  tbe  landowner  would 
recelre  &om  tbe  Beelor  wella  after  80  days 
until  bis  well  was  completed.  Vuiex  tbts 
state  of  facts,  could  be  tben  wttbout  any 
farther  notice  to  tbe  company  or  wltbot^ 
making  any  otber  demand  upon  tbe  company 
to  commence  a  well  declare  tbe  lease  fop- 
felted  on  tbe  lOCb  day  at  S^tember?  Har- 
Ing  entered  Into  an  agreement  on  tbe  lat  day 
of  September  tbat  be  would  accept  one  well 
as  being  a  compliance  witb  tbe  Imidled  cot» 
nant,  tbe  irialntlff  was  entitled  to  a  reason- 
able time*  wben  no  time  was  stipulated,  to 
omunence  tbe  drilling  or  begin  operations. 
Tben  is  no  evidence  In  tbe  record  tbat  10 
days  would  be  an  nnosual  leogtb  of  time  aft- 
er making  an  agreement  before  corDmendng 
a  well.- 

[3-S]  Tbe  general  rule  as  gatbered  front 
tbe  different  cases  may  be  stated  tbat,  before 
tbe  lessor  is  entitled  to  declare  a  forfeiture 
for  failure  to  comply  with  implied  coTcnants, 
for  failure  to  drill  offset  wells,*  he  must  noti- 
fy tbe  lessee  and  demand  that  tbe  lessee 
comiAy  with  the  implied  covenants.  This  is 
nothing  more  than  equitable.  No  case  bas 
ever  beat  called  to  onr  attention  where  tbe 
landowner  coiUd.  within  10  days  after  agree- 
ing where  offset  wells  should  be  located,  de- 
clare tbe  lease  forfeited  without  any  notice 
to  the  lessee,  and  especially  where  there  was 
no  time  moitioned  as  to  when  tbe  drUling 
sbonid  be  commenced.  We  think  tbe  facts 
in  this  case  fall  to  bring  the  case  within  any 
of  the  rules  or  any  of  tbe  prindidea  announc- 
ed fai  any  of  tbe  above-entitled  cases,  jmd  this 
is  aec^tlng  the  landowner's  testimony  as 
being  true  tn  every  pArtteular. 

The  only  ottier  queatkn  arise*  over  the 
ftilure  to  record  the  second  leas&  Mr.  Ooop- 
er  lamented  Mr.  MoBride  in  obtalidag  tbe 
leafl^  and  he  testlfled  tbat  Mr.  Keehn  advised 
him  when  be  took  bis  lease  Qmt  he  bad 
given  the  plaintiff  a  new  leaH,  and  tbat 
Keehn  had  advised  him  tiie  tenns  of  the  lease 
had  been  violated.  Mr.  Keehn  testified  tbat 
be  bad  advised  Mr.  Cooper  that  he  bad  glvoi 
a  new  lease  to  the  i^alntlff,  and  Mr.  Cooper 
advised  him  he  would  take  care  of  tbat  In 
addition  to  the  representations  made  by  Mr. 
Keebn,  Cooper  knew  tbat  a  well  was  already 
upon  the  premisM,  and  ^alnttlTs  equlpmoit 
was  Mill  In  the  w^  He  t3BO  knew  or  could 
see  tbMt  a  tank  had  been  built  on  the  pra- 
ises for  the  purpose  of  saving  the  water  to  be 
used  to  drill  a  wdl.  All  of  these  fhinga  were 
tmown  to  Cooperi  and  be  was  McBride's 
agent,  and  represented  McBrlde  In  all  of 
these  transacUims.  , 

This  court,  in  the  case  of  Bnxdu  t.  Rey- 
nolds, 37  OkL  m*  132  Paa  lOGl.  states  as 
follows: 
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"Where  a  person  has  knowledge  of  drenm- 
■toDces  such  as  would  put  a  prudent  person, 
acting  in  good  faith,  upon  inquiry,,  he  is  diarge- 
abls  with  actual  notice  of  tbe  facts  the  inqoiiy 
would  have  diacloeed." 

See,  also,  WInsted  v.  Shank,  173  Pac.  lOU. 

McBride  had  actual  notice  that  the  lease 
had  been  executed  upon  tbe  premises,  that 
the  tank  bad  Just  been  built,  Indicating  pos< 
seeslon  of  the  plaintiff,  and  tbe  equlpmei^ 
was  still  tn  tbe  old  well,  with  all  of  these 
facts,  his  duty  was  to  Inquire  of  the  lessee 
the  right  and  extent  of  the  title  claimed  by 
him.  Such  was  the  holding  of  this  court  tn 
the  case  of  Wltlnaon  v.  Stone,  200  Pac  196 
(not  yet  officially  reported),  decided  Jime  21, 
1921.  See,  also,  Shaffer  v.  Turner,  43  OkL 
744,  144  Pac.  866.  Under  the  undisputed 
evidence,  tbe  interv«ier  himself  was  not  en- 
titled to  forfeiture  of  the  lease  for  failure  to 
comply  with  the  Imiriied  covenants,  and  Mo- 
Bride  Is  in  no  better  position  than  tbe  land- 
owner, be  having  takm  bis  lease  with  no- 
tice of  the  former  lease. 

The  judgment  of  tbe  court  is  tiierefore  re- 
versed and  remanded,  with  Instructions  of 
the  trial  oonrt  to  mdee  judgoient  In  favor 
of  the  plaintiff  and  against  tlie  defendant  and 
the  Intervener,  and  to  t»roceed  with  an  ae- 
conntlng  between  the  plaintiff  and  the  de- 
fendant McBrlda 

HARBISON,  a  3^  and  PTFOHVORD. 
mmm,  ana  MCBOLSON.  JJ.,  concur. 


BROWN  at  al.  v.  THOMPSON  et  aL 
(No.  10380.) 

(Supreme  Court  of  OkUkoma.  STov.  10^  ISSl.) 

1.  Mortfages  «a»460— PlalstHTs  la  fsrseloaara 
mn»t  show  title  la  fraator  aoqulrei  prior  te 
foreclosure. 

The  plaintiff  la  an  action  to  foredose  a 
real  eatate  mortgage  must  sbow,  as  a  necessary 

part  of  his  case,  title  In  the  grantors  to  the 
land  covered  by  the  mortgage  at  tbe  time  they 
executed  the  same  or  title  subsequently  acquired 
and  prior  to  the  trial  of  the  foredosnre  pro- 
ceeding. 

2.  Indians  «=^27(6)^ufeting  title  <@=344(l}— 
Is  mortgage  foreolosure,  defesdast  held  not 
to  have  addooed  sufBolent  proof  for  qulstlsg 

title  In  him. 
In  an  action  to  foreclose  a  real  estate  mort- 
gage and  where  the  defendant  In  such  action 
files  an  answer  and  croBs-petition  In  which  he 
alleges  ownership  of  the  land  covered  by  the 
mortgage  and  asked  that  the  title  to  said  land 
be  quieted  in  him,  the  biu-den  is  upon  the  said 
defendant  to  show  title  la  himself  to  the  land  la 
controversy,  and  where  tbe  evidence  relied  en 
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by  hfm  to  allow  lodi  tltie  eontfited  of  gait* 
^aim  deeds  to  him  from  persons  daiming  to  be 
Oie  heirs  of  the  original  allottee  of  the  land, 
who  was  a  member  of  the  Cherokee  Tribe  of 
Indians,  without  offering  any  testimony  to  ehow 
the  death  of  said  allottee  and  that  she  died 
intestate  or  that  sneh  grantors  were  the  heirs 
or  next  of  kin  to  said  allottee,  who  six  days 
after  selecting  her  allotment  and  before  re- 
ceiving a  certificate  of  allotment  for  said  land 
had,  by.  general  warranty  deed,  conveyed  the 
allotted  land  to  a  third  party  who  was  not  a 
par^  to  the  action,  and  for  anght  that  appears 
I9  the  record  to  the  contrary,  the  title  to  the 
land  is  outstanding  In  the  grantee,  in  the  deed 
of  the  aUottee,  and  there  is  no  testimony  in 
the  case  tendhig  to  connect  such  defendant 
with  such  title,  Aeltf,  that  the  proof  of  the  de- 
fendant has  failed  to  establish  his  right  to  have 
the  title  to  the  land  quieted  in  him,  and  that  the 
judgment  of  the  trial  court  quieting  such  title 
in  him  ia  without  evidence  to  support  the  same, 
and  most  be  reversed. 

3.  Oaietlng  title  «s>44(3)— Evideaoe  held  not 
to  support  ladpment  qvlatlRfl  Ulla     OM  of 

the  defendants. 
Becord  examined,  and  Aeld,  that  the  Judg- 
ment of  the  tidal  court  quieting  title  to  the  land 
in  controversy  in  one  of  the  defendants  is 
without  evidence  to  support  It,  and  ordered 
that  the  judgment  be  reversed  and  the  cause 
remanded  for  new  trial. 

^peal  from  District  Court,  Rogers  Coon- 
ty;  W,  J.  Campb^,  Judge. 

Action  by  O.  H.  Brown  against  Colmotnis 
H.  De  rord  and  others,  in  which  James  T. 
Thompson,  aa  guardian  of  James  GranTille 
Thompson,  a  minor,  filed  an  answer  alleging 
such  minor's  Interest  In  the  real  estate  on 
which  plaintiffs  songht  mortgage  f<ttecloBar& 
From  the  Judgment  therdn,  plaintiff  and 
defendant  P.  O.  Utley  appeal.  Berersed  and 
remanded  for  new  trial. 

Keaum.  Wells  A  JcbaatoD,  «t  (McULhoina 
City,  for  plaintiffs  In  error. 

H.  B.  Martin  and  R.  A.  Beyiudds,  both  of 
Tnlsa,  toe  d^endants  In  error. 

JOHNSON,  J.  On  the  28d  day  of  August, 
191^  C.  H.  Brown,  as  idalntlff,  omimCTced 
an  action  in  the  district  court  of  Sogers 
cotinty,  against  Ocdnmbos  H,  De  Ford.  Stan- 
ds A.  De  Ford,  James  T.  Ttaompaoo,  and 
Mary  Bi  Thompson,  as  d^endants,  to  reoor- 
er  the  sum  of  $200  vltb  lnta«Bt  and  attor- 
ney's tees,  upm  a  promissory  note  executed 
by  the  defendants  on  the  Ist  day  of  October, 
1014,  the  Intorest  thereon  b^jig  evidenced 
by  five  coupons  ot  said  date  attached  to  said 
note  In  Qie  sum  of  fl2  each,  each  due  on 
the  1st  day  of  February,  1916,  1917,  1918, 
1019,  and  1920.  respectively,  and  to  foreclose 
a  real  estate  mortage  glvui  to  secure  said 
principal  sum  and  Interest  iq>on.  fiO  acres 
of  land  out  of  the  S.  W.  %  of  section 
27,  Township  20  Nortli,  Bange  IB  East,  I. 

^ssVor  etber  oases  ss* 


M.,  ritnated  in  Bogers  county,  OkL,  and  dur- 
ing the  progress  of  the  cause  the  other  named 
defaidants  were  from  Ume  to  time  made  de- 
fendants and  filed  answers  herein,  excepting 
the  defendants  De  Ford,  who  made  d^ult 
James  Granville  Thompson,  a  minor,  and 
James  T.  Thompson,  as  guardian,  filed  th^ 
e^arate  answers,  alleging  that  the  aaid 
James  OranvUle  Thompson  was  the  owner 
of  the  real  estate  described  In  the  plaintifl^ 
petition,  and  that  he  obtained  titie  to  said 
land  by  virtue  of  certain  quitclaim  deeds, 
and  alleging  further  that  at  the  time  of  the 
execution  of  the  mortgage  att«npted  to  be 
foreclosed  by  plaintiff,  the  parties  executing 
the  same  had  no  right,  title,  or  interest  In 
and  to  the  land  covered  ther^y,  and  tbat 
none  of  the  said  parties  have  since  acquired 
any  right,  title,  or  interest  therein,  and 
praying  that  the  fefr«lmple  title  to  said 
land  be  decreed  and  adjudged  to  be  in  the 
d^endant  James  Granville  Thompson,  a 
minor. 

On  December  11, 1916.  the  defendant  P.  O. 
Utl^.  administrator  of  the  estate  of  B.  H. 
ntley,  deceased,  was  made  a  party  and  filed 
bis  answer  and  cross-petition  setting  up  a 
certain  note  and  mortgage  and  asking  for 
Aweclosnre  of  same^  and  <m  January  IS, 
1017.  the  plaintiff  C.  H.  Brown  filed  his  re- 
ply to  the  answer  and  cross-petition  of  the 
defendants  James  Granville  Thompson,  a 
minor,  and  James  T.  Thompson,  as  guardian, 
doiylng  the  allegations  whldi  in  any  way 
tended  to  controvert  the  allegations  and 
statements  contained  In  the  plaintiffs'  pett- 
tlon. 

On  May  10,  1917,  defendant  James  Gran- 
ville Thompson,  by  his  guardian  ad  Utan, 
R.  A.  Reynolds,  filed  a  separate  answer  eooi' 
tainlng  a  general  denial,  and  allied  tliat 
the  said  defwdant,  James  Granville  Thomp- 
son,  was  the  owner  of  the  land  described  In 
Uie  plaintiffs'  petition,  and  the  idalntm 
bad  no  interest  therein,  and  praying  Jud^ 
ment  accordln^y. 

On  Blay  12, 1917.  the  plaintiff  a  H.  Brown 
filed  a  reply  to  the  separate  answer  of  de- 
fendant James  Granville  Tfaompsm.  a  minor, 
consisting  of  a  genwal  denial,  and  on  De- 
cember 14.  1917,  a  Jury  having  been  waived 
by  the  parties,  the  cause  was  tried  to  tlw 
court,  and  at  the  conclusion  of  mtSi  trial  the 
court  oendwed  Judgment  in  favor  of  the  plain- 
tiff  0.  H.  Brown,  and  against  the  defendants 
Columbus  H.  and  Francis  De  Ford,  Jteaea 
T.  and  Mary  EL  Thcmpsoi,  In  the  Rim  of 
$240.15,  with  interest  at  the  rate  of  10 
ceat  per  annum  from  August  28,  1916,  and 
tot  $50  attorney's  ftiee,  end  finr  foreclosure 
of  the  mortgage,  declaring  the  same  to  be 
and  is  a  prior  lien.on  10  acres  of  the  land 
described  as  tbe  N.  W.  K  of  N.  B.  ?4  of  the 
S.  W.  ^  of  section  27,  and  roidered  further 
Judgment  in  favor  of  the  defendant  James 
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Oranvllle  Tbompson,  a  minor,  QOltfliig  tttto 
in  him  to  the  remaining  40  acres  of  land 
described  in  the  plaintifTs  petition,  as  the 
N.  W.  %  of  the  S.  W.  %  of  said  section  27. 

The  plaintiff  O.  H.  Brown  filed  his  motion 
for  a  new  trial  which  was  oTermled  by  the 
court,  and  from  which  judgment  orerrnling 
the  same  the  said  C.  H.  Brown,  plaintiff,  and 
P.  O.  TJtley,  admlnlatrator  of  the  estate  of 
B.  H.  Utler,  deceased,  as  plalntlfl  in  error, 
oommoiced  this  proceeding  In  ^or  to  re- 
Terse  Bnch  Judgment  of  the  trial  court,  mak- 
ing the  other  named  defendants  except  the 
De  Fords,  who  made  deCaolt,  and  the  defend- 
ants  V.  W.  Gtaler  and  J.  A.  Wetta<A:,  who 
filed  dtsclalmars  Id  the  court  bdow. 

The  said  plaintiffs  in  error  assign  as  «rror 
as  follows: 

"(1)  Said  court  erred  in  orermllnf  the  mo- 
tion of  the  plaintiff  in  error  for  a  new  triaL 

"(2)  Said  court  erred  in  rendering  Jndgment 
in  favor  of  the  defendant  In  error  James  Qran- 
Tille  Thompson,  a  minor,  and  against  ssld 
plaintiffs  in  error. 

"(8)  conrt  erred  In  not  rendering  jndg- 
■wnt  in  favor  of  said  plaintiffs  In  error  and 
against  the  defendant  in  error  James  Gran- 
Tllle  Thompson,  a  minor. 

"(4)  That  the  judgment  of  a^  cottrt  Is  not 
sappwrted  by  the  eTidenos." 

And  In  said  assignments  argue  In  their 
brief  two  proposltionB  which  are  as  follows : 

"1.  The  court  erred  In  holding  that  the  deed 
of  the  allottee,  Sarah  PhilUps,  dated  Decem- 
ber 28,  190T,  £d  not  conrey  tlie  title  t*  prop- 
erty. 

"2.  The  Ju^ment  entered  on  behalf  of  the 
defendant  James  GranTille  Thompson,  quieting 
titie  in  hhn  and  canceling  the  mortgage  <rf  ^aln- 
tlff,  was  not  supported  by  any  erldenee.** 

The  findings  of  the  trial  conrt  uptm  which 
be  rendered  Judgmrat  was  as  follows : 

"And  now  at  this  time,  the  conrt  having 
heard  the  argnment  of  counsd  and  being  well 
and  truly  advised  in  the  premises  did  then  and 

there  find  and  render  judgment  in  favor  of  the 
plaintiff  C.  H.  Brown,  and  against  the  defend- 
ants Columbus  H.  De  Ford,  Francis  A.  De 
Ford,  James  T.  Thompson  and  Mary  B.  Thomp- 
son for  the  sum  ot  ^40.1Sv  together  with  in- 
terest thereon  at  the  rate  of  10  per  cent,  per 
annnm  from  August  28,  ISXQ,  and  for  the  fur- 
ther sum  of  f60  attorn^  fees,  and  tiie  court 
renders  further  judgment  In  favor  of  the  plain- 
tiff forecloring  bis  mortgage  and  decreeing  the 
same  to  be  a  first  and  prior  lien  on  that  part 
of  the  real  property  described  In  plaintiff's  pe- 
tition. The  conrt  further  found  In  favor  of  the 
defendant  and  o-oss-petitioner  P.  O.  Utley,  ad- 
ministrator, against  the  defendants  James  T. 
Thompson  and  Mary  B.  Thompson,  for  the 
sum  of  $299.82,  together  with  interest  at  10 
per  cent  from  August  8,  1916,  and  ISO  attor- 
ney fees,  and  renders  Judgment  in  favor  of  said 
cross-petitioner  foreclosing  his  mortgage  Uen 
and  decreeing  the  same  to  be  a  lien  on  said 
property  described  therein. 

'The  court  further  found  In  favor  of  the  de- 
fendant Janes  Granville  Thompson,  a  minor. 


quieting  CI0e  tn  said  defendant  to  the  N.  W.  % 

of  the  8.  W.  %  of  section  27,  T.  20  nortii« 
range  15  east,  in  Rogers  county,  Okl.,  and  or- 
ders the  mortgage  of  plaintiff  and  cross-peti- 
tioner be  canceled  and  removed  all  clouds  up- 
on the  title  of  said  defendant,  James  Granville 
Thompson,  to  all  of  whidi  said  adverse  finding 
said  plaintiff  duly  excepted." 

The  jadgmCTt  as  ccmtalned  In  the  Journal 
entry  was  that  the  plaintiff  C.  H.  Brown  re- 
covered a  pofional  Judgment  against  the 
defendants  De  Ford  and  James  T.  and  Mary 
B.  Thompson  for  the  sum  hereinbefore 
stated,  and  declared  the  same  to  be  a  first 
and  prlOT  lien  npon  the  10  acres  of  land  de> 
scribed  as  the  N.  W.  %  ot  the  N.  B.  ^  of  the 
Sy  W.  H  of  section  27,  and  a  Judgment  in 
favor  of  the  cross-petitioner  P.  O.  Vti^,  ad- 
ministrator, and  against  Jamea  T.  and  Mary 
a  Thompson,  for  the  sum  of  the  $209^ 
with  10  par  cent  interest  flram  August  8, 
1916,  and  $00  attorney  fees,  decreeing  the 
same  to  be  a  seccmd  lien  upon  said  10  acres 
of  land,  and  rendered  a  Judgment  quieting  the 
title  to  the  40  acres  of  land  described  as  the 
N.  W.  ^  of  the  S.  W.  %  of  aaetloa  27,  In 
the  defendant  Jamea  Granville  a^Mxnpeon, 
a  minor. 

Oonnsel  for  defendant!  In  mar  atate  In 
tbcAr  brief  u  foUowa: 

"As  we  understand  It,  there  Is  really  but  one 
question  before  the  court  That  Is  whether  or 
not  the  deed  of  Sarah  PhnUpa  dated  December 
28,  lfi07,  oouveyed  title  to  the  grantee  therein 
named.** 

At  tiie  trial,  the  plaintiff  0.  H.  Brown  In- 
trodoced  his  note  and  mortgage.  There  waa 
also  Introduced  on  b^alf  of  the  plaintiff  a 
certified  copy  of  anri^lua  selection  of  Sarah 
PhilUps  covering  the  N.  W.  ^  S.  W.  %  sec- 
tion 27,  township  20  north,  range  16  east  In 
Rogen  oonnty,  OkL,  dated  December  17, 
1907;  also,  certified  copy  of  certificate  td 
allotment  dated  February  21,  1906,  showing 
that  the  N.  W.  %  S.  W.  %  27—20—16  had 
been  allotted  to  Sarah  PhilUps;  alst^  allot- 
ment deed  dated  March  17,  1909,  from  the 
Cherokee  Nation  to  Sarah  Philip  covering 
said  above^eecrlbed  N.  W.  %  S.  W.  U  27— 
20—15;  also,  a  warranty  deed  from  Sarah 
Phillips,  a  widow,  to  R,  W.  Radford,  cover- 
ing said  N.  W.  %  S.  W.  %  27—20—15,  dated 
Decembw  23,  1007.  Thereupon  the  plaintiff 
rested. 

The  attfnney  for  tb9  dedndant  Jamea 
Granville  Thompson  thereupon  made  the 

following  statement: 

"This  selection  was  made  on  December  17, 
1A07.  On  December  23^  1907,  foUowing,  Sa-' 
rah  Phillips,  the  allottee,  conveyed  the  lands  in 
question  to  P.  W.  Radford.  On  February  21, 
1008,  certificate  of  allotment  was  iesued  to 
the  allottee.  The  defendant  James  Granville 
Thompson,  a  minor,  claims  under  certain  quit- 
claim deeds  from  tike  heirs  of  Sarah  Phillips, 
deceased.** 
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Tbe  defendant  James  OraUTllIe  Thompson 
thereapcm  introduced  in  evidence  a  qnit- 
dalm  deed  from  Elmer  L.  Phillips  and  wife 
to  James  Granville  Thompson  dated  August 
13,  1915,  and  a  quitclaim  deed  from  J.  W. 
Bridges  and  Thomas  H.  Bridges  to  James  O. 
Thompson,  dated  August  25,  1916,  and  a 
quitclaim  deed  from  Roxle  E.  Patrick  (n^ 
PtaltUps)  and  hu^and  to  James  Granville 
^ompson,  dated  August  18,  1915;  and  a 
quitclaim  deed  from  Henrj  G.  Phillips,  a 
sln^e  man,  and  Bettie  Bridges,  wife  of 
Thomas  H.  Bridges,  to  James  O.  Thompson, 
dated  August  30,  191S,  and  a  qnitciaim  deed 
from  James  T.  Thompson  and  Mary  B. 
Thompson  to  James  Granville  Th<HnpB<», 
dated  September  3.  1915^  all  of  said  deeds 
covering  tbe  aald  N.  B.  %  S.  W.  U  27— 
20—16. 

Thereupon  the  case  was  closed. 

[1]  It  Is  obvious  that  the  plaintiffs  in  er- 
ror were  not  entitled  to  a  decree  foreclosing 
their  respective  mortgages  upon  the  N.  W. 
^  S.  W.  ^  of  section  27.  the  40  acres  In- 
volved herein,  as  It  ia  a  part  of  the  plain- 
tlfTs*  case  in  a  foreclosure  proceeding  to 
show  that  the  mortgagors  either  bad  title 
to  the  land  covered  by  tbe  mortgage  at  tbe 
time  of  tbe  execution  of  the  same,  or  that 
they  thereafter  acquired  title  thereto  prior 
to  the  foreclosure  proceeding. 

The  plaintiffs'  testimony  tended  to  show 
that  at  the  time  of  the  trial  there  was  an  out- 
standing title  to  the  land  Involved  in  one  P.  W. 
Badford,  a  third  party  who  was  not  a  party 
to  the  suit,  and  the  record  la  entirely  barren 
of  testtmony  tending  to  connect  the  mort- 
gagors with  snch  title.  Hence  the  trial 
court  did  not  err  In  refusing  to  grant  the 
foreclosure  on  the  pranlses  involved. 

[2,  t]  It  is  also  quite  <Avlous  that  the  de- 
fendant James  Granville  Thompson,  a  minor, 
was  not  entitled  to  a  Judgment  quieting  title 
to  the  land  In  coDtroversy  In  him.  Diblscross- 
petltlaa  he  alleged  ownership  In  Qie  land, 
and  the  burdat  rested  upon  him  to  j^tnre  his 
ownership  by  a  pr^Kinderance  of  the  testi- 
mony. He  Booi^t  to  do  this,  as  the  record 
discloses,  by  the  introduction  In  evidence  In 
tbe  case  of  all  the  qultdalm  deeds  herein- 
before referred  to,  and  offered  no  testimony 
tending  to  show  that  the  grantors  In  such 
quitclaim  deeds  were  the  heirs  of  Sarah 
PhilUps,  the  allottee,  or  that  the  said  allot- 
tee. Sarah  Phillips,  was  ^ther  dead  at  the 
time  of  the  trial  or  that  she  died  Intestate. 
So  that  if  it  be  true^  as  contended  by  conn- 
sel  for  the  defendants  in  error,  that  the  deed 
from  Sarah  Phillips  to  P.  W.  Radford  be 
void,  npm  which  polot  we  express  no  oi^n- 
lon.  tbe  defendant  James  Granville  Thomp- 
son failed  to  establish  his  title  to  (he  land 
In  controversy  for  the  reasons  stated. 

So  tbe  Judgment  of  the  trial  court  quieting 
title  In  him,  was  wholly  without  evidence 


to  sustain  it»  and  fer  that  reuoa  tlw  indff- 

ment  must  be  reversed. 

We  deem  It  unnecessary  to  cite  authorities 
to  uupport  the  principles  of  law  announced, 
as  tbe  saine  are  elementary,  and  we  think 
no  de<dslon8  can  be  found  annoontdng  a  con- 
trary doctrine. 

For  the  reasons  dted,  the  plaintiff  in  er- 
rors' second  proposition,  "Tbat  the  Judgment 
entered  on  behalf  of  the  defendant  James 
Granville  Thomson,  quletliv  title  in  blm 
and  canceling  the  mortgage  of  plaintiff,  was 
not  supported  by  any  evideuce,"  Is  weU  tak- 
en and  must  be  sustained,  and  such  Judg- 
ment of  the  trial  court  is  therefore  revexsedt 
and  the  causes  remanded  for  new  trial. 

HARRISON,  a  J.,  and  KANB,  MTU^BR, 
and  KENMAMSB,  JJ.,  coocux; 


LONG  V.  TALLEY  et  al.    (No.  10258.) 

(Supreme  Court  of  Oklahoma.    Oct  18,  1921. 
Rehearing  Denied  Nov.  22.  182L) 

(^ttabUM  hp  the  Court.) 

1.  Homestead  ^=3»f68— Tenporary  reatiag  tees 
■et  obaRge  oharaetsr. 

Any  temporary  renting  of  the  homestead 
shall  not  change  tbe  character  <tf  the  same 
when  no  other  homestead  has  been  acquired. 

2.  Hemestead  «s>ll7— Wife's  tenperary  ab- 
saaee  does  not  permit  basbaaii  to  sell  wltboat 
faer  oommL 

The  wife  may  consent  to  renting  the  home- 
stead and  voluntarily  accompany  Iter  hurtMud  to 
another  state  without  losing  her  rights  in 
homestead,  so  that  the  husband  can  sell  it 
without  her  coaaMit. 

3.  Homestead  «S3 1 17— Wife's  abudoemeit  of 
henestead  mnt  appear  before  hasbaad  ean 
eonvoy  witiioit  her  eoiuast 

When  property  has  once  iMon  inprossed 
with  the  homestead  character,  tbe  title  to  which 
Is  In  the  husband,  it  must  be  made  to  deariy 
appear  that  the  wife  voluntarily  intended  to 
relinquish  and  did  abandon  the  homestead,  and 
that  another  homestead  bag  been  acquired,  be- 
fore the  husband  can  convey  it  without  her  con- 
sent given  as  required  by  law. 

4.  Homestead  «=»<33— Fiadlnfia  of  wife's  home- 
stead liflht  and  ooareliaquisbmeRt  thereof 
MistaJsed. 

Tbe  evidence  examined,  and  heid,  that  it 
supports  the  findinga  and  judgment  of  the  trial 

court. 

5.  Homestead  •s=»M8(5),  133— CoDtraotforssle 
not  subscribed  by  husband  and  wife  Is  void 
and  will  be  canceled. 

Uodcr  the  Constitution  and  laws  of  Okla- 
homa, a  contract  for  tbe  sale  of  the  homestead, 
to  be  valid,  must  be  in  writing  and  subscribed 
by  both  husband  and  wife  where  that  relation 
ezlBts.   Such  contract,  being  subscribed  by  tiie 
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boBband  orATf  U  void,  «nd  should  b«  etnccled 
by  A  court  baving  jurisdiction  thereof  is  sn  ac- 
tion instituted  by  th«  wife  for  that  pnipoaa. 

Appeal  from  District  Ooart,  Tulsa  Ommtj'; 
N.  B.  McNeill,  Judge. 

Action  by  Pearl  TaUey  against  Elton  S. 
Long  and  others.  Judgment  for  plalntilf, 
and  defendant  named  appeals.  Afflrmed. 

SbeU  S.  Bassett;  of  Tulsa,  fbr  plaintiff  In 
error. 

T.  I*  Brown  and  Kirkpatxlck  &  Brown,  all 
of  Tulsa,  ftv  defendants  1b  verm. 

MILLER,  J.  This  action  was  commenced 
in  the  district  court  of  Talsa  count;  by  Pearl 
^^n^,  as  idalutlff,  against  Haskell  B.  TaUey 
and  Elton  S.  Long,  as  defendoota  The  ac- 
tion was  to  require  her  husband,  defendant 
Talley.  to  pay  allmouy  for  the  support  of  the 
piftfwttff  and  her  children  under  section  407&, 
Bevised  Laws  of  Oklahonfa  1910,  and  to  sub- 
ject certain  real  estate  in  the  city  of  Tulsa 
to  her  use  and  ocHitnA.  Bbe  aieo  asked  the 
court  to  cancel  a  purported  contract  made 
by  her  husband,  Haakdl  B.  Tall^,  wbweby 
be  bad  agreed  to  s^  to  defendant  Long  the 
real  estate  above  refexred  to,  Stui  jalleged 
that  said  properly  was  tiM  hotmestead  of  tb» 
plaintiff  and  defendant  Haakell  a  Talley  at 
ttM  time  of  making  tko  ctmtmet;  fliat  plains 
tut  bad  not  joined  In  the  execution  die 
contract  and  bad  not  conawted  tbareto; 
therefore  the  oootract  was  void.  Defaidant 
Long  filed  an  answer  and  contested  the  can- 
cellation of  the  contract  Defendant  Haakell 
B.  Talley  made  no  appearance  in  his  own  be- 
balt  bat  his  dcsKWitlon  was  taken  In  be- 
half of  his  codefbdant.  Long  and  Introduced 
OB  Oie  trial  of  tlie  case.  ThB  case  was  tried 
to  the  court  without  a  jury,  whldi  resulted  In 
findings  of  fact  by  the  court  that  the  pto^ 
erty  In  eontrormy  was  the  bomestead  and 
InaltauMe,  except  by  the  joint  consoit  of 
the  husband  and  wife.  Judgment  was  ren* 
dered  canceling  the  contract  and  granting 
other  relief  to  the  plaintiff  as  prayed  for. 
Defendant  Long  filed  a  motion  for  a  new 
trial,  which  was  overrultid.  He  ai^aled, 
and  appears  here  as  plaintiff  in  error.  For 
convenience  the  parties  wUl  be  referred  to 
as  they  appeared  in  the  lower  court. 

At  the  oommencttnent  of  the  trial  of  this 
case  it  was  agreed  In  open  court  by  counsel 
for  plajntiff  and  counsel  for  defendant  Long 
that  the  only  issue  before  the  court  affecting 
the  rights  and  daims  of  defendant  Long  Is 
whether  or  not  this  i»op«ty  was  the  bome- 
stead of  the  plaintiff  and  so  Impressed  with 
the  homestead  that  It  could  not  be  conveyed 
without  the  wife  joining  in  the  deed.  De- 
fendant Long  contends  that,  though  It  may 
at  one  time  have  been  homestead  property,  it 
was  not  homestead  property  at  the  time  Mr. 
Talley  sold  it  and  contracted  to  oimvey  it  to 
Mr.  Long,  and,  that  contract  having  been 
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made  In  good  Adth,  the  1^1  title  having 
been  vested  in  Mr.  T&ll^,  bis  wife  cannot 
subject  the  pr<^7erty  to  any  claim  of  hers. 

Defendant  Lcsig  In  his  brief  refers  to  bis 
assignments  of  error  aa  follows: 

"Aside  from  the  formal  assigimients  of  error 
set  out  in  the  petition  in  error  as  to  the  over- 
ruling of  motion  for  new  trial,  and  that  the 
court  erred  in  rendering  judgment  in  tlie  case, 
plaintiff  in  error  assigns  as  error  the  follow- 
ing: 

"(1)  That  the  trial  court  erred  tai  hoIdiOg 
that  the  contract  entered  into  between  tike  de- 
fendant Talley  and  the  defendant  Long  was  not 
a  binding  and  valid  contract,  and  erred  in  set- 
ting asfde  and  cancelling  the  same. 

"(2)  That  the  trial  court  erred  in  holding 
that  the  property  involred  In  said  contract  was 
the  homestead  of  the  defendant  Haskell  B.  Tal- 
ley and  the  plaintiff,  Pearl  TaUey,  and  oottld 
not  be  disposed  of  by  Haskell  B.  TaUey  on  the 
date  of  hifl  contract  with  Long,  to  wit,  June 
6,  1917,  without  the  consent  of  his  wife  and 
without  her  joining  hi  the  conveyance. 

"(3)  That  the  trial  court  erred  In  heUlBg 
that  the  plaintiff  below  had  never  Aanged  her 
residoDM  from  the  dty  of  Tulsa  and  stete  of 
(ttlaboma,  and  that  for  this  reason  sbe  bad  a 
homestead  right  in  the  property  covered  by  the 
contract  between  Talley  and  Long,  and  that  for 
this  reason  the  defendant  could  not  on  June  9, 
1917,  dispose  of  said  property  without  the 
plaintiff  Joining  in  the  conveyance. ' 

"(4)  That  the  decisiou  of  the  court  beloir 
waa  not  sustained  by  suffident  evidence. 

**(S)  That  tiie  decision  of  the  oeovt  below 
waa  contrary  to  law." 

At  ttie  outset  of  his  argument  defendant 
Long  lays  down  tbls  proposition: 

"For  the  purposes  of  this  brief,  all  the  aa- 
signments  of  error  may  be  embodied  In  one 
proposition,  as  in  our  Judgment  the  correctness 
of  the  dedriou  of  the  trial  court  rests  upon 
whether  or  not  the  court  correctiy  answered 
this  question:  Did  Pearl  Talley,  the  plaintiff 
below,  on  June  9,  1917,  have  such  an  interest 
in  the  property  covered  by  the  contract  be- 
tween her  husltand  and  the  plaintiff  In  error 
aa  would  prevent  ber  husband  from  disposing 
of  that  proper^  without  her  consent  or  with- 
out her  Joining  in  the  conveyance?  Or,  to  state 
the  auesHon  more  simply:  Was  the  property 
which  was  the  subject-matter  of  ti&e  contract  of 
June  6,  1917,  the  homestead  of  the  Talley  fam- 
ily on  that  date? 

"The  court  answered  this  question  in  the 
affirmative  .and  it  is  oar  contention  that  the 
answer  was  incorrect;  that  It  was  contrary  to 
and  againat  the  weight  of  the  evidence  and  the 
undisptrted  facts  in  the  record  and  a  miaappli- 
cation  of  the  law  to  these  facta.** 

Under  this  stotement  tht  only  questions 
presented  to  this  court  are :  la  the  findings 
(a  fact  of  the  trial  court  clearly  against  the 
weis^t  of  the  evidence?  Did  the  court  com- 
mit error  in  applying  the  law  to  the  facts? 
We  will  first  consider  the  question  of  fact 
as  presmted  by  the  evidence. 

The  f<dtowlng  facts  are  indisputably  es- 
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The  plaintiff  and  defendant  Haskell  B.  Tal-  ( 
ley  were  legally  married  on  June  12,  1909, 
and  have  ever  sinoe  be^  and  Dp  to  the  time  ot 
the  trial  of  this  case  In  the  lower  court  were 
husband  and  wife.  Four  children  were  bom 
as  a  result  of ■  this  marriage,  to  wit:  Her* 
shell  TaUey,  aged  eight  years;  Esther  Tal- 
ley,  aged  six  years;  Bebecca  TaUey.  aged 
four  years;  and  Charles  lElmanut^  TaUey, 
aged  two  years.  Haskell  B.  Talley,  the 
father,  and  Pearl  Talley,  the  mother,  with 
these  children  constituted  the  family.  They 
established  their  residence  and  ncnne  at  724 
North  Denver  street,  in  the  city  of  Tulsa, 
Tulsa  county,  Okl.,  on  the  property  In  con- 
troversy In  this  action  which  Is  described  as 
lot  1,  block  6  Brady  H^hts  addition  to  the 
city  of  Tnlsa.  l%ey  occupied  these  premises 
as  their  homestead  from  a  short  time  aftw 
their  marriage  until  In  May,  1018,  when  de- 
f«Ddaot  HaakcU  B.  Talley  vent  to  Us  modi- 
er's  borne  at  Floroice,  Tenu. 

Haskell  B.  Talley  testified  by  deposition 
in  substance  as  follows:  On  May  10,  1016, 
be  shipped  a  part  of  their  housdiold  goods  to 
hia  motho-,  Katie  TaUey,  in  Tennessee,  and 
Immedlatdy  ntter  that  be  went  to  bis  moth- 
er's borne  In  ateneoee^  He  bad  rented  the 
honse,  wbloh  bad  fonnerly  been  their  borne* 
stead,  and  tbe  plaintiff  came  to  Tennessee 
in  Jnly,  1016l  Bhe  remained  there  untU 
March,  1»17.  Haskdl  a  Talley's  healtb  was 
very  nnidi  Impaired,  and  he  was  trying  to 
make  arrangemats  to  enter  an  officers*  train- 
ing amp.  He  went  to  Tulsa  in  the  early  part 
of  Hardi,  1917.  Be  wu  then  asked  these 
questions: 

"Q.  How  long  did  you  remain  in  Tnlsa  on  this 
visit?  A.  I  left  Tulsa  on  the  night  of  Apnl  10, 
1017,  going  to  a  farm  I  am  interested  in  near 
Depew,  OkL  On  the  morning  of  the  Uth  of 
April  I  began  a  journey  on  horseback  and  afoot 
for  hom^  reselling  home  on  the  night  of  April 
30,  1017. 

"Q.  What  was  yoor  purpose  In  taking  this 
trip?  A.  Mj  principal  reason  was  to  build  up 
my  health  so  that  I  could  stand  a  physical  ex- 
amination for  admission  into  the  army.  I  also 
wished  to  bring  a  thoronghbred  mare  which 
I  had  on  tbe  farm  near  Depew  home,  and  to  ob- 
serve the  1017  ootton  acreage." 

He  also  testlfled  that  about  I^mary  1, 

1016,  he  went  to  Tennessee  with  the  intention 
of  relinquishing  his  residence  in  Oklohoma 
and  of  acquiring  a  new  domicile  in  T«ines- 
see,  and  that  he  did  not  at  any  time  prior  to 
the  filing  of  this  suit  Intend  to  re«stabliBh 
bis  residence  In  Oklahoma. 

Mrs.  Katie  Tall^,  the  mother  of  Haskell 
B.  Talley,  testified  by  d^>osition  tbAt  she 
lived  near  Florence,  Tenn.,  and  that  Pearl 
TaUey  came  to  her  house  in  the  first  part  of 
the  summer  of  1916  and  stayed  untU  the  lat- 
ter part  of  March,  1017;  that  her  son,  Has- 
kell B.  TaUey,  was  there  until  Mardi  8, 

1017,  wtaoi  he  returned  to  Tolaat  Bar  4i|»- 


(osltlon  then  shows  tbe  foDowlnff  qosnOons 

and  answers : 

"Q.  What  occurred  when  he  left  abont  March 
3,  1017,  to  go  to  Tulsa?  What  did  he  say  to 
his  wife,  at^  what  was  his  eondact?  A.  She 
cried  bitteriy  after  he  left  and  said  she  reckon- 
ed if  he  was  killed  bis  mother  and  her  mother 
woold  take  care  of  her  and  her  children. 

"a  SUte  whether  or  not  she  npected  Um 
to  go  from  Tolsa  to  a  training  camp,  and 
whether  or  not  bis  wife  understood  he  was  go- 
ing to  do  anything  of  that  sort.  A.  Yes;  It 
was  understood  ha  was  going  to  a  trahdng 
camp. 

"Q.  Had  he  been  to  a  training  camp  the  sum- 
mer before?   A.  Tes. 

"Q.  What  was  the  sUte  ttf  your  son's  health 
a  year  before  that  time  when  he  rctomed  to 
your  house  from-  Tulsa?  A.  He  was  In  poor 
health. 

**Q.  While  your  son  was  at  your  house  state 
whether  or  not  BIrs.  tearl  TaUey  was  well 
provided  for  or  not  by  yon  and  your  son  Has- 
keU  TaUey.  A.  I  live  on  a  Urge  farm,  and 
did  at  that  time,  and  Mrs.  Pearl  TaUey  had  all 
that  she  needed  to  Uve  on  and  so  did  her  ehfl- 
dren. 

"Q.  Did  yon  at  any  time  make  a  deed  to 
your  grandchUdren  to  give  them  the  home 
place?  State  whether  or  not  yon  expected  Mrs. 
Pearl  TaUey  to  Ure  on  that  place  when  you 
made  that  deed  after  year  death.  A.  Yes;  I 
did,  made  the  deed,  and  aiqiweted  n^  son  and 
his  children  to  Uve  on  my  bwne  place,  where 
my  family  had  Uved  for  several  gonerattons.** 

Defendant  Elton  S.  Long  testified  to  having 
purchased  the  prop^ty  in  controversy  from 
defendant  Talley  and  tbtsi  testified  as  fid- 
lows: 

"Q.  Mr.  Long,  I  wiU  ask  yon  what  was  done 
towards  the  carrying  out  of  this  contract.  If 
you  know?  A.  In  what  way?  I  don't  under- 
stand you. 

"Q.  The  contract  provides  for  the  payment  of 
91.700  fai  cash  upon  the  consummation  d  tbe 
sale,  and  tbe  balance  of  the  pnrehsse  price  to 
be  paid  in  notes  of  $1,OOOJ)0  bearing  interest 
at  the  rate  of  8  per  cent  per  annom,  all  the  In- 
struments and  Uie  sum  of  money  of  fl,760  to 
be  placed  in  escrow  in  the  National  Bank  of 
Commerce  with  this  contract?   A.   Tea,  sir. 

"Q.  UntU  Mr.  Talle?  could  famish  yon  good 
title  to  this  property?    A.  Yes,  sir. 

"Q.  That  was  done,  was  It?  Ai  Yes,  sir;  and 
is  there  at  the  present  time. 

**Q.  I  wiU  ask  you,  Mr.  hang,  it  yea  made 
this  purchase  ot  this  property  la  good  faitii? 
A.  Yes,  air. 

"Q.  And  yon  expected  and  stOl  expect  CapL 
Talley  to  furnish  yon  a  good  tiUe  to  tife  prop- 
erty?   A.  Yes,  sir. 
"Mr.  Bassett:  That  is  aU. 
"Cross-examination  by  Blr.  Blddison: 
"Q.  The  good  tiUe  yon  refer  to  is  the  fact 
of  getting  his  wife's  signature  to  the  deed? 
A.  A  man  wonld  not  want  to  boy  a  piece  of 
property  nnleaa  he  could  get  a  dear  title  to 
it 

"Q.  That  Is  the  objections  you  had  to  the 
title,  because  Ms  wife  wouldn't  sign  the  deed? 
A.  I  wouldn't  want  to  buy  property  unless  It 
bad  a  good  tltUi  and  It  wonld  not  be  n  good 
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title  vnlen  lia  «Ife*i  ri^tare  was  on  the 

deed. 

"Q.  That  was  your  objection  to  thie  and  the 
reason  70a  pat  this  money  up  was  because  bis 
wife  would  not  sign  the  deed  or  didn't  si; n  the 
contract?    A.  Well— 

"Q.  "Was  it?  A.  Why  I  wouldn't  want  to  pay 
out  money  either— 

"Q.  Well,  now,  joat  answer  the  qneation  la 
tihat  the  reason  the  mon«y  was  pat  np?  A. 
Yes;  that  there  waant  'a  dear  title,  and  we 
were  waitfns  for  the  titie. 

"Q.  TM  yon  pay  Mr.  Talley  any  money?  A. 
No,  air;  the  money  that  was  pnt  np  Is  in  ea- 
erow. 

"Q.  Mr.  Long,  did  yon  employ  tiie  counsel  that 
appeared  to  Uke  theae  depoaitituia  in  TenneB- 
see?   A.  No,  sir. 

"Q.  Did  yon  pay  for  the  takinc  f»f  those  dep- 
ositions? A.  No,  sir. 

"Q.  Did  yon  employ  the  eonnsel  are  ap- 
pearing here  to  represent  yonf  A.  N<s  air." 

The  plaintiff,  Mrs.  Pearl  Talley,  testified  as 
foIlowB: 

"Q.  Where  did  yon  live  after  yon  were  mar- 
ried?  I  mean  in  whet  state.  A.  OUahoma. 

"Q.  Urlng  in  Talaa?    A.  Yes. 

"Q.  Have  you  ever  lired  anywhere  elae  ex- 
cept in  Tulsa  during  all  these  years?  A.  No, 
•fr. 

"Q.  This  has  always  been  your  home?  A. 
Yes,  sir. 

"Q.  Where  has  jonr  home  been  i^ce  yon 
hare  been  married?   A.  In  Tiilsa,  OkL 

"Q.  How  much  of  the  time  since  yonr  mar- 
riage Qp  to  the  present  time  hare  you  resided 
In  Tulsa.  OkL?  How  much  ot  that  time  bare 
you  lived  here  as  your  home?  A.  With  the 
exception  of  taking  little  trips,  I  have  always 
lived  here  since  I  have  been  married. 

"Q.  Do  yon  know  the  lot  and  block  nnmber? 
A.  No. 

"Q.  Ton  verified  this  petition  as  behig  lot  No. 

1,  block  6.   Do  yon  know  whether  that  is  true 

or  not?   A.  Yes. 

"Q.  Brady  Heights  addition?  A.  Yes,  sir. 
•   •  • 

"Q.  Spend  the  summer;  did  you  ever  go  to 
Tennessee  for  the  purpose  of  making  that  your 
home?   A.  No,  Sir. 

"Q.  Did  you  ever  have  any  other  home —  A. 
No,  sir. 

"Q.  —since  you  have  been  married  other  than 
the  lot  1,  block  S,  Brady  Heights  addition?  A. 
No,  sir.   •   •  • 

"Q.  Were  you  ever  called  down  to  Mxon, 
Bassett  &  Nixon's  office  for  the  purpose  of 
signing  a  deed?   A.  Yea,  sir. 

"Q.  Under  what  conditions  were  you  sent  for? 
A.  He  came  up  to  the  house  and  made  threals. 

"Q.  Who  came  op?  A.  Mr.  Talley.   •   •  • 

"Q.  Made  threats  he  would  kill  your  mother 
and  Mr.  Kistier  and  ought  to  finish  yon?  A. 
Yes. 

**Q.  What  m  you  tell  him?  A.  I  told  him  if 
he  felt  that  way  about  it  and  wanted  the  home 
I  would  go  up  and  sign  the  deed  to  keep  him 
from  killing  anybody. 

"Q.  Did  yon  go  up  and  sign  a  deed?  A.  Yea, 
sir;  he  waited  for  me  to  get  ready.    •    •  • 

"Q.  You  did  not  sign  the  deed,  did  yon?  A. 
No,  sir. 
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"Q.  Ban  yon  erer  signed  a  deed  to  It? 

No,  sir. 

"Q.  Where  were  yon  living  while  yon  were 
back  iu  Tennessee?  A.  Hie  mother's  home. 

"Q.  Did  he  ever  prepare  tasj  place  out  there 
for  you  to  live?  A.  No,  idr;  only  his  mother's 
home.    •    •  • 

"Q.  Where  were  you  when  he  took  the  furni- 
ture and  sold  part  of  ft  and  shipped  the  rest  of 
it  to  Tennessee?  A.  I  was  linng  with  my 
mother.  •  •  • 

"Q.  He  told  yon  at  the  time  that  the  fund- 
tnre  was  shipped  that  he  was  g<^nf  to  Tennes- 
see to  mshe  his  home,  didn't  he?  A.  No,  sir; 
I  didn't  know  tiiat  he  shipped  tiie  fnmitnre 
sway. 

"Q.  That  was  about  the  time  that  he  sold  the 
fnmitnre,  that  is,  a  part  of  the  furniture  and 
shipped  the  rest  of  it?  A.  I  asked  him  what  he 
was  going  to  do  with  the  fnmitnre,  and  he  told 
me  I  eonU  hsve  it  and  send  for  it.  I  knew  that 
was  my  home,  why  did  I  wftnt  to  tsks  the  fnmi- 
ture  out?  So  in  the  meantime  he  hnniedly 
packed  the  fnmitnre  and  sUned  it  before  I 
knew  anything  about  it. 

"Q.  Then  told  you  about  it  after  he  had  ship- 
ped it?   A.  Yes,  sir.   •   •  • 

"Q.  Didn't  he  ask  you  to  come  and  go  with 
him  to  Tennessee  and  make  your  home  there  at 
that  time?  A.  He  said  somethii^  about  want- 
ing to  sell  the  home,  and  I  refused. 

"Q.  I  nnderstand,  bnt  didn't  he  ask  yoo  to 
come  and  go  with  him  to  Tennessee  to  mske 
his  home?  A.  I  wanted  to  go  see  the  children, 
but  I  didn't  agree  to  make  my  home.   •   •  • 

"Q.  Now,  when  you  left  here  in  July,  what 
did  you  take  with  you  to  Tennessee,  anything? 
A.  My  trunk.   •    •  • 

"Q.  I  wiU  ask  you  If  it  isn't  trae  that  this 
was  the  arrangement:  Talley  was  going  to 
build  a  home  right  aooss  the  pike  from  his 
mother's  home  on  his  mother's  land,  and  yon 
and  he  were  going  to  live  there,  and  Talley 
was  xoing  to  open  up  a  law  office  in  Murphees- 
boro  and  practice  law  and  go  in  and  out  morn- 
ing and  evening  in  his  car?  A.  No,  air,  I  never 
heard  of  that  before." 

After  testifying  she  had  returned  to  Tulsa 
In  March,  1917,  from  her  visit  to  Tennessee, 
to  make  ber  home  In  Tulsa,  she  testified  as 
follows: 

"Q.  And  you  bad  come  off  without  bringing 
the  dotbing  for  the  children  and  Talley  had  to 
go  down  and  buy  some  clotliing  for  the  littie 
boy  Hershell?  A.  I  didn't  leave  anything  there. 

"Q.  What  was  the  answer  to  that  question, 
Mrs.  Talley?  A.  I  say  I  didn't  leave  the  chil- 
dren's dotbing  there. 

"Q.  Didn't  leave  any  clothing  there?  A.  I 
left  some  discarded  clothes. 

"Q.  I  will  ask  you  if  it  isn't  a  fact  tbat  while 
Mr.  Talley  was  in  Tennessee  and  while  you  were 
there  with  him  between  July,  1916,  and  March 
25, 1917,  if  it  wasn't  finally  agreed  between  yon 
and  Mr.  Talley  that  he  was  to  go  to  war  to 
Ft.  Oglethorpe  and  join  the  army,  and  that 
you  were  to  make  your  home  with  his  mother 
and  sister  and  father  on  the  farm  there  until 
he  could  come  back;  wasn't  that  the  arrange- 
ment  between   you   and   him?     A.  No,  sir. 

"Q.  Mrs.  Talley,  did  yon  ever  Intend  to  give 
Qist  place  np  as  your  home?   A.  No,  sir. 
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"Q.  Hare  70a  always  Intended  to  return  to  It  | 
and  keep  it  aa  your  homestead?   A.  Tes.  I 

"Q.  Did  Mr.  Talley  ever  at  any  time  or  has  ^ 
be  had  at  any  time  since  yoti  bare  been  mar- 
ried a  home  or  a  residence  in  Tennessee?  A. 
No.  sir." 

Defendant  Long  Id  bis  brief  sets  out  tbe 
following  excrapts  of  tbe  testimony  of  Mn. 
Tolley: 

"Q.  But  on  this  particular  occasion  (refer- 
ring to  the  time  that  be  removed  to  Tennes- 
see) didn't  he  see  yon  and  tell  yon  that  he  was 
going  to  Tennessee  to  lire?  A.  He  knew  I 
never  wanted  to  go  to  Tennessee. 

"Q.  That  isn't  it  at  all,  Mrs.  Talley.  I  will 
ask  yon  if  he  didn't  tell  you  he  was  going  to 
Tennessee  to  make  his  home?  A.  I  wanted  to 
see  him  becaose  I  wanted  to  see  the  children. 
I  used  to  cry  night  and  day  to  see  tbe  children. 

"Q.  Ton  refer  to  the  time  yon  went  to  Ten- 
nessee? A.  It  was  at  the  time  when  he  told 
me  he  was  going  away. 

"IMdn't  he  tell  you  here  in  Oklahoma  or  In 
Tennessee  that  he  was  going  to  make  his  home 
hk  Tennessee?  A.  I  went  up  to  his  office  be- 
cause I  wanted  te  see  the  children,  and  he  told 
me  he  was  fixing  to  leave. 

"Q.  That  was  about  the  time  be  sold  the  far- 
niture,  that  is,  a  part  of  the  famiture  and 
shipped  the  rest  of  it?  A.  I  asked  him  iriiat  he 
was  going  to  do  with  the  furnitnre,  and  he  told 
me  I  could  have  it  and  send  for  It  I  knew 
that  was  my  home,  why  did  I  want  to  take  the 
furniture  oat?  So  in  the  meantime  he  hurriedly 
packed  tbe  furniture  and  shipped  It  before  I 
knew  anything  about  it 

"Q.  Then  told  you  about  it  after  he  had  ship- 
ped it?    A.  Tes,  sir. 

"Q.  Didn't  be  ask  you  to  come  and  go  with 
him  to  Tennessee  and  make  your  home  there 
at  that  time?  A.  He  ssld  something  about 
wanting  to  sell  the  home,  and  I  refosed. 

"Q.  I  understand,  but  didn't  he  ask  yon  to 
come  and  go  with  him  to  Tennessee  to  make  his 
home?  A.  I  wanted  to  go  see  the  children,  but 
I  (Udn't  agree  to  make  my  home. 

"Q.  That  is  not  what  I  am  asking.  A.  I  don't 
think  be  had  any  intention  to  make  bia  borne. 

**Q.  That  is  not  what  I  asked  you  at  aU. 

"The  Court:  Just  answer  my  question. 

**Q.  I  will  ask  yon  a  plain,  simple  qnestion. 
If  yon  will  just  Undly  confine  your  answers  to 
my  questions,  we  will  get  along  quickly.  I  will 
be  Just  as  polite  and  agreeable  as  I  possibly 
can.  What  I  want  to  know  Is  this,  didn't  be 
teU  you  that  he  was  going  to  Tennessee  to 
make  his  borne  and  asked  you  as  bis  wife  and 
the  mother  of  bis  children  to  come  and  go  with 
him  and  make  your  home  with  him  and  tbe 
children  in  Tennessee?  A.  H«  told  me  I  could 
go  over  there  to  see  tbe  children  and  stay  there 
for  the  summer. 

"Q.  Didn't  he  oak  you  to  go  with  bim  to  Ten- 
nessee to  make  your  home  there;  Isn't  that 
true?  A.  He  said  something  aboat  wanting  me 
to  go. 

"Q.  What  did  yoo  say?  A.  I  wanted  to  go 
see  the  children.  He  said  I  had  a  dionce  to 
go,  so  I  would  go." 

D^endant  Long  then  says  in  bis  brief: 

"It  was  practically  admitted  that  when  she 
returned  to  Tulsa  in  March,  ISll,  her  purpose 


I  was  to  spend  the  Passover  with  her  mother,  she 
!  being  a  Jewess.    On  direct  examination  she 
I  testified,  referring  to  her  coming  to  Tulsa,  that 
she  wanted  to  come  home  for  the  Passover." 
"Q.  What  do  you  mean  by  home?  A.  Tulsa. 
"Q.  What  did  he  say  about  it?  A.  He  didn't 
want  to  let  m«  corns  bock. 

**Q.  Did  yon  go  anywhere  to  spend  tbe  Pass- 
over that  year?  A.  I  came  back  to  Tulsa." 

[4]  Defendant  Long  contends  that  the  trial 
court's  findings  of  fact  tbat  tbe  property  In 
controversy  was  impressed  with  the  home- 
stead Is  (dearly  against  tbe  weight  of  tbe 
testimony.  We  cannot  agree  witb  this  con- 
tention. We  think  the  testimony  so  well  anp- 
ports  the  findings  of  fact  of  the  trial  court 
that,  had  It  found  otberwise,  its  findings 
would  not  have  been  supported  by  tbe  testi- 
mony. In  w^gbing  testimony  In  the  legal 
balances,  we  must  use  tbe  Constitution  and 
laws  IIS  the  weights  by  vhich  Its  sufficiency 
is  to  be  determined.  In  tbla  State  the  Ctm- 
stltution  bas  defined  what  the  homestead 
shall  consist  of  (section  1,  art  1^: 

"Tbe  homestead  of  any  family  in  tUs  state, 
not  within  any  dty,  town,  or  village,  shall  con- 
sist of  not  more  than  one  hundred  and  sixty 
acres  of  land,  which  may  be  in  one  or  more 
parcels,  to  be  selected  by  the  owner.  Tbe 
homestead  within  any  dty,  town,  or  village, 
owned  and  occupied  as  a  residence  only,  shall 
consist  of  not  exceeding  one  acre  of  land,  to 
be  selected  by  the  owner:  Provided,  tbat  the 
same  shall  not  exceed  in  valne  the  sum  of  fire 
thousand  dollars,  and  in  no  event  shall  the 
homestead  be  reduced  to  less  thsn  one-quarter 
of  an  acre,  without  regard  to  valne:  And  pro- 
vided further,  that  In  case  said  homestead  is 
used  for  both  residence  and  business  purposes, 
the  homestead  interest  therein  shall  not  ex- 
ceed in  valne  the  sum  of  five  thousand  dollars: 
Provided,  that  notliing  in  the  laws  of  tbe  Unit- 
ed States,  or  any  treaties  with  tbe  Indian 
Tribes  in  the  state,  shall  deprive  any  Indian  or 
other  allottee  of  the  bene&t  of  the  homestead 
and  exemption  laws  of  the  state:  And  provid- 
ed further,  that  any  temporary  renting  of  the 
homestead  shall  not  change  the  character  of  the 
same  when  no  other  homestead  has  been  ac- 
quired." 

Defendant  Long  Is  not  contending  tbat  tbe 
first  part  of  the  first  proviso,  "that  the  same 
shall  not  exceed  In  value  the  siun  of  five 
thousand  dollars,"  prevents  it  from  being  im- 
pressed with  the  homestead.  Therefore  we 
are  not  passing  upon  that  questliHi  or  ex- 
pressing any  opinion,  tor  It  la  not  betbre 
us  in  this  case. 

Defendant  Long  Insists  the  law  by  which 
this  evidence  Is  to  be  weighed  Is  as  set  fntb 
In  his  brief,  from  which  we  quote. 

"Section  3350  of  the  Revised  Laws  of  1910 
is  as  follows:  'The  husband  is  tbe  head  of  the 
family.  He  may  choose  any  reasonable  place 
or  mode  of  living  and  the  wife  must  conform 

thereto.' 

"Section  3342  of  Revised  Laws  of  1910  Is 
In  part  as  follows:  'The  following  property 
shall  be  reserved  to  tbe  head  of  every  family 


Digitized  by 


OkL) 


IjONO  T.  tallet 

p.) 


990 


residiDg  in  the  state:  First.  The  homestead 
of  the  family,  nhich  shall  consist  of  the  home 
of  the  family,  whether  the  title  to  the  same 
shall  be  lodged  in  or  owned  by  the  husband  or 
wife.'  And  section  3344  provides  that  the 
homestead  exemption  herein  provided  must  not 
be  coQstraed  to  apply  to  a  nonresident. 

"Section  8350  of  our  aUtute  above  quoted 
is  declaratory  of  the  common  law  and  Is  con- 
sonant with  the  great  weight  of  anthority  and 
with  reason  and  justice. 

"In  Bulinc  Caa«  Law,  toL  9,  p.  643,  is  the 
following  statement:  'Matrimonial  Domicile; 
Omeral  /2«Ie«.— Following  the  riile  established 
at  common  law,  a  woman  on  her  marriage  loses 
her  own  domicile  and  acquires  that  of  her  hus- 
band; and  the  matrimonial  domicile  is  pre- 
sumed  to  be  that  of  the  husband  at  the  time  of 
the  marriage.  In  general,  this  rule  gorerns 
no  matter  where  the  wife  actually  resides.  Un- 
der this  rule  it  has  been  held  that  In  a  suit 
for  divorce  baaed  on  the  ground  of  a  wife's 
desertion  of  her  husband  the  legal  fiction  that 
a  wife's  domicile  follows  that  of  her  husband 
gives  jurisdiction  to  the  court  of  a  state  to 
which  the  husband  had  removed  and  in  which 
he  had  resided  for  the  time  required  by  the 
statute,  although  the  marriage  took  place  and 
the  desertion  arose  in  the  state  in  which  the 
wife  continued  to  reside.  However,  a  man 
cAinot  dmnge  the  matrimonial  domicile  by 
abandoning  his  wife  and  going  into  aoother 
state  to  reside.  Though  the  hosbaod  has  the 
legal  right  to  determine  the  place  of  abode  of 
the  family,  and  the  wife  must  submit  to  his 
decision,  tiiis  power  must  be  exercised  in  a 
reasonable  and  just  manner.  It  cannot  be  ex- 
ercised arbitrarily,  nor  used  as  a  means  of  pro- 
curing a  dissolution  of  the  marital  relation.* 
And  a  large  nomber  of  anthoritiea  are  cited  in 
support  of  this  statement  of  law.  In  19  Cor- 
pus Juris,  p.  414  It  is  stated  as  follows:  'Mar- 
ried Women,  1.  In  OeneraL — Following  out 
the  theory  of  an  identity  of  person,  the  law 
fixes  the  domicile  of  the  wife  by  that  of  the 
husband,  and  denies  to  her  during  cohabitation 
the  power  of  acquiring  a  domicile  of  her  own 
separate  and  apart  from  him;  and  she  cannot 
dnring  such  period  of  cohabitation  effect  a  sep- 
arate domldle  by  her  IntentioD  tlut  hts  domi- 
cile shall  not  be  hers,  even  though  assented 
to  by  him.  The  domidle  of  the  husband  is  Uiat 
of  the  wife  only  when  the  husband  provides  a 
domicile  where  the  wife  may  go  and  stay  at  her 
will.  Under  modern  statutes  affecting  the  status 
of  married  women,  it  has  been  suggested  that 
there  is  no  reason  why  a  wife  may  not  acquire 
a  separate  domicile  for  every  purpose  known 
to  the  law,  and  it  has' been  held  that  she  may 
do  BO  whenever  it  is  necessary  or  proper,  as 
where  the  husband  has  forfeited  his  marital 
rights  by  misconduct.  But  the  domicile  of  the 
husband  is  at  least  prima  facie  the  domidle 
of  the  wife.' — ^And  a  multitude  of  cases  are  dted 
in  support  of  the  rule  aa  above  stated,  indud- 
ing  the  dedsions  of  the  Supreme  Court  of  the 
United  States,  the  different  federal  courts  and 
of  almost  every  state  in  the  Union,  as  well  as 
England  and  Canada.  The  following  cases, 
selected  almost  at  random,  show  the  applica- 
tion of  the  rule  by  the  Supreme  Court  of  the 
United  States  and  by  the  Supreme  Courts  of 
other  states:  Peter  Lee  Atherton  v.  Mary  O. 
Atherton,  181  U.  &  165,  21  Sup.  Ot  644,  46 


L.  Ed.  794;  John  W.  Haddodc  t.  Harriet  Had- 
dock. 201  U.  S.  562,  26  Sup.  Ct.  644,  60  L.  Ed. 
867,  6  Ann.  Caa.  1;  Anderson  et  al.  v.  Watts, 
138  U.  S.  694,  11  Sup.  Ct.  449,  34  L.  Ed.  1078; 
Cheely  v.  Clayton,  110  U.  S.  701,  705,  4  Sup. 
Ct.  328,  28  L.  Ed.  298;  Modern  Woodmen  of 
America  r.  Hester,  66  Kan.  129,  71  Pac.  279; 
Town  of  Watertown  t.  Greaves,  SO  G.  C.  A. 
172,  112  Fed.  183,  66  L.  R.  A.  865;  Petty  t. 
Petty,  42  Ind.  App.  443,  85  N.  E.  995;  Sneed  v. 
Sneed,  14  Ariz.  17,  123  Pac.  312,  40  L.  B.  A. 
(N.  S.)  99;  In  re  Wickes*  Estate,  128  OaL  270, 
60  Pac.  867.  49  L.  E.  A  (N.  S.)  138." 

In  the  case  of  De  Vry  v.  De  Vry,  46  OU. 
254,  148  Pac.  840,  Commissioner  Deverenx 
says: 

"The  contention  of  the  plaintiff  in  error  is 
that  the  husband  has  the  right  to  choose  the 
domidle  of  the  family,  and  it  is  the  duty  of  the 
wife  to  accompany  and  live  with  him  in  the 
home  BO  selected,  nnless  there  be  good  reason 
for  her  refusing  to  do  so,  a^  that  a  failure 
of  the  wife  so  to  do  is  abandonment,  authorizing 
a  divorce.  There  can  be  no  question  that  this 
statement  of  the  law  is  correct.  Buell  v.  Buell, 
42  Wash.  277,  84  Pac.  821;  Franklin  v.  Frank- 
lin, 190  Mass.  349,  77  N.  E.  48,  4  L.  R.  A.  (N. 
B.)  145,  0  Ann.  Gas.  851;  14  Gyc.  612." 

The  for^oinK  cases  cited  by  defendant 
Long  may  state  the  law  correctly  on  the 
questions  before  the  court  In  the  respective 
cases,  but  It  does  sot  apply  to  the  questions 
presented  in  this  case.  The  husband  may 
select  tlie  domicile,  and  it  may  be  the  duty 
of  the  wife  to  reside  with  him  at  the  domi- 
cile so  selected  by  blm.  On  her  refusal  so 
to  do,  he  may  be  entitled  to  a  divorce  unless 
she  establishes  a  good  cause  for  her  refusal. 

[1-3]  The  Constitution  and  laws  of  OUa- 
homa  relating  to  homesteads  are  for  the  ben* 
eflt  of  families  residing  in  tills  state.  But 
the  fomlly  cannot  be  deprived  of  the  home- 
stead without  tlie  consent  of  both  husband 
and  wife  when  that  relation  exists. 

It  is  undisputed  that  this  property  was 
once  impressed  with  the  homestead.  In  Al- 
ton Merc.  Co.  T.  Spindel  et  aL,  42  Okl.  210. 
140  Pac.  1168,  it  is  said  in  paragraph  3  of  the 
ayllahns: 

'  "When  proper^  has  once  been  impressed 
with  the  homestead  character,  no  act  or  omis- 
sion on  the  part  of  the  husband,  without  the 
consent  of  his  spouse,  can  result  in  an  abandon- 
ment of  the  homestead  by  the  family.  The 
homestead  is  for  the  benefit  of  the  entire  fam- 
ily, and  such  joint  interest  is  to  be  regarded 
aa  paramount  to  the  rights  of  any  individual 
member  thereof." 

Any  act  on  the  part  of  defendant  Haskell 
B.  Talley,  selling  part  of  the  household  goods, 
shipping  pert  of  them  tx>  Tennessee,  renting 
out  the  homestead,  or  his  going  to  Tennessee, 
cannot  result  in  an  abandonment  of  tha 
homestead  without  the  wife's  consent  Clear- 
ly under  the  evidence  she  did  not  consent 
She  refused  to  sign  a  deed  to  convey  \t  away. 
She  was  rtiwging  to  this  hcHnestead  as  tha 
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last  plank  oared  from  her  shljm recked  mar- 
riage relatttm  with  Hask^  B.  fnUli^,  She 
was  Baring  It  as  a  refuge  tor  hersdf  and  for 
her  diildr«i. 

The  QueBtlon  hi  not  vhat  was  the  Intoi- 
tiott  of  Haskell  B.  Talley  about  abandoning 
this  home,  but  what  was  the  Intention  of  the 
plaintiff.  Haskell  B.  Alley's  Intention  was 
to  abandon  the  hnne  and  ther^y  direst  it  of 
Its  homestead  character  so  that  be  oould  sdl 
it  without  the  crasait  of  his  wlf&  If  the 
husband's  Intention  to  abandon  the  home- 
stead is  sufficient;  then  all  that  Is  necessary 
for  him  to  do  Is  wait  for  an  <^brtunlty  when 
his  wife  is  away  from  home,  more  out  the 
furnltore,  and  then  conrey  It  free  from  any 
homestead  lien.  The  last  proviso  of  section 
1  of  article  12  of  the  Oonstltutlon,  supra, 
says: 

"And  provided  farther,  that  any  temporary 
renting  of  the  homeatead  shall  not  change  the 
character  of  the  Same  when  no  other  homestead 
has  been  acqoired." 

By  taking  his  wife  to  live  with  his  mother 
tram  July,  1916,  to  March,  1917,  while  he 
WBB  trying  to  regain  his  health  and  get  into  a 
training  camp,  be  did  not  thereby  acquire 
another  homestead.  The  renting  (rf  the  home- 
stead by  defendant  Taller  was  tonporary,  for 
no  other  homestead  had  been  acqnlxed.  Be 
had  not  eren  estaUO^ud  a  home  for  his 
family,  but  th^  were  Urlng  with  Ills  mother. 
When  the  husband  attempts  to  sell  the  home- 
stead withoot  the  conamt  of  his  wife,  great 
latitude  mu^  be  allowed  for  her  acta.  The 
wife  may  ccmsoit  to  rent  the  homestead  and 
rolnntatHy  accompany  her  husband  to  an- 
other state  without  losing  her  rights  in  Uie 
homestead.  If  this  was  not  the  law,  Edie 
could  be  placed  in  a  bad  plight  by  a  hus- 
band who  wanted  to  take  advantage  of 
her  and  dispose  of  the  homestead.  If  she 
refused  to  go,  he  ml^t  use  her  r^Usal  as 
grounds  tor  a  dirorce;  If  she  did  go,  she 
would  lose  her  homestei&d  rights.  It  must  be 
made  to  clearly  appear  that  she  rolnntarily 
Intended  to  relinquish  and  did  abandon  the 
homestead*  and  that  another  homestead  has 
been  acquired  before  bet  husband  can  convey 
It  without  ber  consent  glren  as  required  by 
law.  Where  she  persistently  refuses  to  sign 
a  deed  to  «mr^  It  and  continues  to  claim 
her  rights  to  it  as  a  homestead,  it  cannot 
be  said  she  Intended  to  abandon  her  home- 
stead rights. 

It  Is  not  even  contended  that  Pearl  Talley 
ever  consented  to  the  sale  of  this  property 
to  defendant  Long.  Eren  when  defendant 
Talley  threatened  to  kill  her  and  she  con- 
sented nnder  thes6  threats  to  sign  .a  deed, 
when  she  was  able  to  escape  without  signing 
It,  she  made  her  escape  and  never  has  signed 
it.  Defendant  Long  knew  it  was  the  home- 
stead and  that  the  title  would  not  pass  to 
him  antil  Pearl  Talley  signed  the  deed.  His 
mrai^  was  not  paid  to  d^endant  Tallay, 


but  put  In  escrow  ao  It  would  be  safe  tmtll 

he  obtained  the  sleoature  of  Pearl  Tallv  to 
the  deed,  or  could  get  soma  cwurt  to  say  dwt 
she  could  be  deprived  oC  the  braiestead  wlOt- 
out  her  omSMit.  13ie  findings  of  the  oomt 
are  In  full  aoc(H*d  with  the  eridaioa 

[I]  We  do  not  think  the  court  onnmltteA 
any  error  In  applying  the  law  to  the  facts. 
Section  2  of  article  12  of  the  Constltntlfla 
reads: 

"The  homestead  at  the  family  shall  be,  and  im 
hereby  protected  from  forced  sale  for  the  pay- 
ment of  debts,  except  for  the  purchase  moBmr 
ther^OT  or  a  part  of  such  purchase  monv, 
the  taxes  due  thereon,  or  for  work  and  material 
used  in  constructing  improvements  thereon;  nor 
shall  the  owner,  if  married,  sell  the  homestead 
withoQt  tha  consent  of  his  or  her  spoose,  gfr- 
en  in  such  manner  as  may  be  prescribed  1^ 
law:  provided,  nothing  in  this  article  aliall  pro- 
hibit any  person  from  mortgaging  his  home- 
stead, the  spoDse,  if  any,  joining  therein;  nor 
prevent  the  sale  thereof  on  foreclosnre  to  sat- 
isfy any  each  mortgage." 

Pursuant  to  this  section  of  the  Oonsttta- 
tion.  the  Legislature  inreseribed  the 
In  which  the  spouse  may  consent  by  enacting 
section  1143,  Berlsed  Laws  of  1910^  wbldi 
reads: 

*^o  deed,  mortgage  or  other  conreyance  re- 
lating  to  real  estate  or  any  interest  therein, 
other  than  for  a  lease  for  a  period  not  to  ex- 
ceed one  year,  shall  be  valid  ontil  reduced  to 
writing  and  subscribed  by  the  grantors;  and  no 
deed,  mortgage  or  contract  relating  to  the 
homestead  exempt  by  law,  except  a  lease  for  a 
period  not  exceeding  one  year,  shall  be  valid 
unless  in  writing  and  subscribed  by  both  hus- 
band and  wife,  where  both  are  living  and  not 
divorced  or  legally  separated,  except  to  the  ex- 
tent hereinafter  provided.'' 

This  qourt  has  Just  recently  construed 
section  2  of  the  Constitution,  supra*  and  sec- 
tion 1143  of  the  Statutes^  supra,  in  Case  No. 
10190,  Hawkins  r.  Gorbit,  201  Pac.  M9,  opin- 
ion filed  October  4, 1921,  not  yet  offidally  re- 
ported. In  which  it  is  held: 

"tJnder  the  abore  prorislons  of  the  Gonstittt- 
tlon  and  laws  of  Oklahoma,  the  homestead,  ex- 
empt by  law,  cannot  be  alienated  except  by  a 
written  instrument  joined  in  and  snbscrQ>cd 
by  both  husband  and  wife,  where  that  relation 
exists." 

See  Pettis  r.  Johnston,  78  OkL  277,  190 
Paa  681 ;  Oressler  v.  Brown,  79  OkL  170, 192 
Pac.  426;  Whelan  r.  Adams  et  aL.  44  OkL 
606,  145  Pac  115S,  I*  R,  A.  1915D,  551; 
Shanks  r.  Norton.  79  OkL  03,  191  Pac  170; 
BUlott  T.  Bond,  176  Pac.  991;  Carter  Oil 
Co.  T,  Popp,  174  Pac.  747;  Kelly  et  al.  t. 
Mosby  et  al.,  34  OkL  218,  124  Paa  984; 
IMckinson  v.  McLaue,  67  N.  H.  31;  How^, 
Jewett  &  Co.  V.  McCrle,  S6  Kan.  636, 14  Paa 
257,  59  Am.  Bep.  684;  Wallace  r.  Trarelers* 
Ids.  Co..  54  Ean.  442.  38  Paa  489.  26  L.  R. 
A.  806,  45  Am.  St  Bep.  288;  Locke  r.  Bed- 
numd,  6  Ean.  App^  78,  49  Paa  670;  Uorrta  t. 
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Ward,  5  Kan.  239;  Bird  t.  Logan  et  al.,  35 
Kan.  228,  10  Pac.  564;  Berry  v.  Berry,  67 
Kan.  691.  47  Pac.  837.  57  Am.  St.  Rep.  361 ; 
Withers  v.  Love,  72  Kan.  140,  83  Pac  204,  3 
L.  R.  A.  (N.  S.)  614 ;  Tarrant  v.  Swain,  16 
Kan.  146;  Chambers  v.  Cox,  23  Kan.  893; 
Coogtalln  T.  Ooughlln,  26  Kan.  116;  Warden 
V.  Reser,  38  Kan.  86,  16  Pac.  60. 

The  contract  to  sell  the  homestead  to  de- 
fendant XiOng  was  not  Joined  in  hy  plaintiff ; 
therefore  it  was  void,  and.  If  Toid,  defendant 
Long  could  not  assert  any  rights  under  It 
He  cannot  complain  of  a  decree  of  court  that 
cancels  a  contract  under  whidi  he  cannot 
assert  any  rights. 

Finding  no  reversible  error,  the  Judgmoit 
of  the  trial  court  Is  afflnned. 

HARBISON.  C.  J.,  and  KANB.  JOHNSON, 
and  KENNAMEB.  JJ.,  concur. 


LUSK  at  at.  v.  ELROD  &  STINE.  (No.  10102.) 
(Sapreme  Court  of  Oklahoma.   Nov.  8,  1921.) 

(ByROma  hy  th*  Oowrt.) 

Appeal  and  error  <S=a773(5)— Judgment  may  bo 
reverted  on  brief  of  appellaot  where  appti- 
lee  has  failed  to  file  brief. 

Where  the  defendants  in  error  fail  to  file 
a  Inicf,  and  have  not  offered  any  excuse  tor 
anoh  faHure,  and  the  plaintiff  In  error  has  filed 
a  complete  record  in  the  Sapreme  Court,  and 
has  served  and  filed  a  brief  In  compliance  with 
the  roles  of  the  court,  the  Supreme  Court  is 
not  required  to  search  such  record  to  find  some 
theory  upon  which  tbe  judgment  below  may  be 
anstained;  and,  where  the  brief  filed  by  the 
Dlaintiff  in  error  appears  to  reasonably  sustain 
,  his  assignments  of  error,  the  court  may  reverse 
tbe  case  in  accordance  with  the  prayer  of  the 
petition  of  the  plaintiff  in  error. 

Appeal  from  District  Court,  Oomancha 
County;  Cham  Jones,  Judge. 

Action  by  EI  rod  &  Stine,  a  firm  composed 
of  S.  A.  Elrod  and  J.  Stine,  against  James  W. 
Lusli  and  others,  as  receivers  of  the  SL  Louis 
ft  San  Francisco  Railroad.  Judgment  for 
plaintlfTa,  and  defmdants  appeal.  Reversed 
and  remanded. 

W.  F.  Evans,  of  St.  Louis,  Mo.,  and  Kleln- 
sdimldt  &  Grant,  and  W.  T.  Stratton,  all  of 
Oklahoma  City,  for  plaintiffs  In  error. 

W.  c.  Stevens,  of  lAwton,  for  defendants 
In  error. 

ELTING,  J.  This  suit  was  commenced  in 
tbB  diatrlct  court  of  Comanche  county,  Okl., 
by  Elrod  &  Stine,  a  firm  composed  of  S.  A. 
EHrod  and  J.  Stine,  against  James  W.  Lusk,' 
W.  C.  Nixon,  and  W.  B.  Biddle,  as  receivers 


of  the  St.  Louis  &  San  Francisco  ]ftallroad 
Company,  a  corporation.  Said  petition  was  fil- 
ed September  27, 1916,  and  was  for  the  recov- 
ery of  $300  for  alleged  negligent  and  careless 
handling  and  transportation  by  said  receiv- 
ers of  a  shipment  of  bulls;  said  shipment  be- 
ing from  Howard,  Kan.,  to  Indlaboma,  OkL, 
and  was  on  March  27,  1916. 

To  said  peUtion  the  defendant  receivers  fil- 
ed an  answer.  In  addition  to  a  g^eral  deni- 
al, they  averred  other  mattws  in  defense  of 
the  action  of  tbe  plaintiffs. 

Tbe  original  answer  was  filed  May  22, 1917, 
and  on  September  11,  1918,  the  defendants 
filed  a  supplemental  answer,  alleging  that  on 
the  29th  day  of  January,  1918,  an  order  was 
entered  In  said  United  States  court  by  San- 
bom,  Olrcnlt  Judge,  finally  releasing  Lnak 
and  Biddle,  as  receive  of  Oie  St  Lonls  ft 
San  I^andaoo  Railroad  OcHnpany.  and  at- 
tached as  exhibits  Uiereto  orders  of  tbe  court 
pertaining  thereto. 

Said  cause  wmt  to  trial,  and  on  the  IStb 
day  of  Septonbe^  1918,  a  ixxry  returned  a 
verdict  against  the  receivers  In  the  sum  of 
$200.  Motion  for  a  new  trial  was  filed,  and 
the  same  ovoruled,  appeal  prayed,  and  peti- 
tion In  errOT,  supported  Iry  case-made,  filed 
in  this  court  July  20,  1918,  In  vrtilch  said  re- 
ceivers appear  as  plaintiffs  in  error  and  El- 
rod ft  Stine  appear  as  defendants  in  orror. 
The  plaintUta  In  error.  In  thtir  petition  in 
error,  set  ont  16  assignments  of  emn*. 

The  plalntlflQ  in  error  have  filed  a  hriei 
ia  support  of  thdr  petitiw  In  error.  The  de- 
fendants in  error  have  filed  no  brief  In  an- 
swer thereto,  and  have  shown  no  cause  for 
such  failure.  Tbe  following  is  the  well- 
known  rule  Invariably  followed  by  this 
court  In  such  cases: 

"Where  the  defendants  In  error  fail  to  file  a 
brief,  and  have  not  offered  any  excuse  for  eucfa 
failure,  and  tbe  plaintiff  in  error  has  filed  a 
complete  record  In  the  Sapreme  Court,  and  has 
served  and  filed  a  brief  fn  compliance  with  the 
rules  of  the  court,  the  Supreme  Court  Is  not 
required  to  search  such  record  to  find  some  the- 
ory upon  which  the  Judgment  below  may  be  sus- 
tained; and,  where  the  brief  filed  by  the  plain- 
tiff in  error  appears  to  reasonably  suBtaln  bis 
assignments  of  error,  the  court  may  reverse  the 
case  in  accordance  with  the  prayer  of  tbe  peti- 
tion of  the  plaintiff  in  error.'* 

If,  after  examining  the  brief  of  the  plain- 
tiff in  error,  we  find  that  the  same  reasonbly 
sustains  the  assignments  of  error,  this  court 
may  reverse  and  remand  satd  cause  for  a 
new  trial. 

One  of  the  main  contentions  of  the  plain- 
tiff In  error  is  that,  at  the  date  of  judgment, 
the  plaintiffs  in  error  were  no  longer  receiv- 
ers of  the  said  railroad  company,  and  that 
the  trial  court  had  no  authority  to  enter 
Judgment  against  them,  and  that  the  trial 
court  should  have  abated  said  suit  upon  the 
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motion  at  the  plalntias  la  error  tot  Bnch  pur- 
pose. 

After  an  examination  of  tbe  brief  of  the 
plaintiff,  we  find  that  the  ccmtoitione  of  the 
plalntlffB  in  error  seem  to  be  reasonably  sob- 
talned  by  their  brief. 

We  therefore  revaee  and  remand  said 
cause  for  a  new  trial. 

HARRIROX.  a  J.,  PITCHPOBD.  V.  a  3^ 
and  McNeill  and  NICHOLSON,  IJ^  cxm- 
cura. 


BOARD  OF  COM'RS  OF  OKMULGEE  COUN- 
TY V.  STATE  ex  rel.  JACKSON  et  al.,  State 
Industrial  Commission.    (No.  11914.) 

(Supreme  Court  of  Oklahoma.   Not.  8,  1921.) 

(ByUabvt  by  the  Court.) 

1.  Matter  aad  servaat  «»36l— Haallng  water 
fer  road  engine  held  "haiardons  oocupatlon" 
withia  ConpeHsatlon  Aot. 

D.  was  engaged  in  haulinf  water  for  a 
steam  engine  used  in  pulling  a  road  grader  in 
the  construction  ot  a  public  highway.  The 
team  driven  by  D.  became  frightened  at  the 
noise  made  by  tile  engine  and  ran  away.  D. 
waa  thrown  from  the  wagon  and  injured.  Held, 
that  D.,  at  the  time  of  the  injnry,  was  engaged 
in  a  "hacardons  occupation"  as  contemplated 
by  the  Workman's  Compensation  Act. 

rSd.  Note.— For  other  definitiona,  eee  Words 
and  Phrases,  First  and  Sewind  Series,  Hazard- 
ous.] 

2.  Master  and  servant  4=>4l6/2)  New,  vol.  i  lA 
Kv-Ne.  Seriea— Conpenaatloe  award  ooacta- 
sive  la  abaeeee  of  freed  If  ConinlssloB  had 
JurladiotloB. 

The  award  made  by  the  Induatrial  Commis- 
sion under  the  Workman's  Compensation  Act 
becomes  final  and  conclusive,  unless  appealed 
from  as  therein  provided;  and  in  an  action  in- 
stituted by  the  Commission  as  provided  in  the 
act  to  recover  tbe  amount  of  tbe  award  so 
made,  the  only  question  to  be  considered  by 
the  trial  court  in  the  absence  of  fraud  is  wheth- 
er or  not  the  Commiaaion  had  jurisdiction  in 
the  premises. 

Appeal  from  District  Coart,  Okmulgee 
County;  Mark  L.  Bozartb,  Judge. 

Proceeding  by  F.  Deal  before  the  State  In- 
dustrial Commission  for  an  award  for  per- 
sonal injuries,  opposed  by  the  Board  of  Coun- 
ty CommissiODers  of  Okmulgee  County,  em- 
ployer, in  which  an  award  was  made  for  the 
applicant,  but  was  not  paid,  and  an  action 
was  brought  by  the  State,  on  the  relation  of 
the  atate  Industrial  Commission,  for  the 
benefit  of  the  applicant,  against  snch  Board 
of  County  CommiB^lonerB.  Judgment  for 
l^ntifF,  and,  from  an  order  denying  motion 
for  new  trial,  the  Board  of  County  (commis- 
sioners appeals.  Affirmed. 


L.  A.  Wallace,  of  Okmulgee,  for  plaintiff 

in  error. 

Hughes  &  Dannenburg,  of  Sapalpa,  for  de- 
fendant In  error. 

PITCHFOKD,  J.  ThiB  Is  an  appeal  fvom 
the  district  oonrt  of  Okmulgee  county,  OkL, 
complaining  of  a  Judgment  rendered  on  tbe 
18tb  day  of  Hay,  1920,  In  favor  of  the  de- 
fendants In  error,  who  were  tbe  plalntlffB  in 
the  lower  court,  and  against  the  board  of 
county  commlsslonerB  of  Okmulgee  county, 
defendant  In  the  lower  court  For  conven- 
ience, the  parties  wlU  faereaftor  be  destgnat- 
ed  as  plalntUtB  and  defoidant. 

The  acU<m  grew  out  of  a  p^wmal  tnjuiy 
snstalned  by  F.  Deal  while  engaged  In  work 
on  a  public  highway!  In  Okmulgee  county, 
and  involves  the  construction  of  diapter  240, 
Scsa.  Laws  of  1915.  The  accident  occurred 
on  June  26,  1919,  while  Deal  was  acting  as 
a  teamster  in  hauling  water  for  a  steam  en- 
gine used  in  pulling  a  road  grader  in  tbe  con- 
struction of  the  highway.  The  team  which 
Deal  was  driving  became  frightened  at  tbe 
steam  engine  and  ran  away,  which  caused 
him  to  be  thrown  from  his  wagon  to  the 
ground,  thereby  suffering  the  Injuries  com- 
plained of  in  the  petition.  In  due  time,  Deal 
Sled  a  claim  against  the  county  with  tbe 
State  Industrial  (Commission.  Thereafter, 
on  the  18th  day  of  August,  1919,  the  Indu.s- 
tria]  (Commission  made  Its  award  upon  said 
claim  by  which  it  ordered  the  county  of  Ok- 
mulgee to  pay  the  claimant  compensation 
computed  from  the  10th  day  of  July,  1910. 
at  the  rate  of  $10  per  week,  and  until  the 
final  termination  of  his  disability,  and  for 
the  payment  of  all  medical  treatment  during 
the  first  15  days  after  the  accident  Tbe  in- 
stant action  followed  as  a  result  of  tbe  fail- 
ure of  tbe  board  of  county  ctHnmlssioners 
to  pay  the  claimant  the  amount  awarded  him 
or  any  part  thereof.  A  jury  trial  was  waived 
and  tbe  cause  was  tried  to  the  court  The 
plaintiff  recovered  a  judgment  against  Ok- 
mulgee  county  in  the  sura  of  ¥5.000  and  the 
cost  of  the  suit  From  the  order  denying  its 
motion  for  new  trial,  the  defendant  prose- 
fmtes  this  appeal. 

[1,2]  The  def^dant  contends  that  work 
upon  the  public  highway  does  not  come  with- 
in the  terms  of  hazardous  employment  as 
contemplated  by  the  Workman's  Compensa- 
tion Act,  and  as  a  consequence  would  not 
cover  injuries  sustained  by  an  employee  of 
the  county  engaged  in  the  construction  or 
repair  of  public  roads  at  the  time  of  Injury. 
The  act  referred  to  is  found  In  Sess.  Laws 
of  Oklahoma  1915,  p.  074,  secttm  2  of  which 
reads  as  follows: 

"Compensation  provided  for  in  tltis  act  shall 
be  payable  for  injuries  sustained  by  employees 
engaged  in  the  ff^wing  iiasardouB  employ- 
l  meats,  to  wit: 
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"B^actoiies,  cotton  sina,  milla  and  workshops 
where  macfabierr  Is  osed;  printing,  electrotyp- 
ing,  photocrtving  and  itereotyping  plants  where 
machioery  hi  nsed:  foondrles,  blast  furnaces, 
mines,  wells,  gas  works,  waterworks,  reduction 
works,  elevators,  dredgeu,  smelters,  powder 
works;  laundries  operated  bj  power;  quarries; 
engineering  works,  logging,  lumbering,  street 
and  interurban  railroads  not  engaged  in  inter- 
state commerce,  buildings  being  constructed, 
repaired  or  demoUsbed,  farm  building  and  farm 
improTements  excepted,  telegraph,  telephone, 
electric  Ught  or  power  plants  or  lines,  steam 
heating  or  power  plants,  and  railroads  not  en- 
gaged in  interstate  commerce.  If  there  be  or 
arise  any  hazardous  occopatloD  or  work  other 
than  those  hereinabove  eniimerated  it  shall 
come  under  this  act** 

It  1b  true  work  on  a  hISbway  Is  not  spe- 
dflcally  mentioned  as  a  hazardous  employ- 
ment in  the  act,  and  If  we  are  to  be  governed 
only  a  strict  constmctlon  of  the  language 
contained  in  section  2,  In  all  probability  we 
wDold  be  forced  to  bold  that  the  work  in 
which  Deal  was  eigaged  at  the  time  he  re- 
cdved  tlie  injury  complained  of  would  not 
be  covered  by  the  provisions  of  the  act  But 
when  we  consider  the  purposes  to  be  sub- 
served, and  the  object  of  the  L^slatore  in 
enacting  the  Workman's  Compensation  Iawb, 
we  are  able  to  appredate  the  hnmanltarlan 
motives  prompting  the  passage  of  the  act 
l%e  law  as  oiacted  is  for  the  protection'  of 
the  Injured  wmkmen,  who  bi  the  great  ma- 
jority of  eases  are  dependent  upon  their 
daily  wage,  not  only  for  the  supiwrt  of  fiiem- 
selves,  but  likewise  for  the  support  of  their 
families.  The  act.  as  we  oonstme  the  same, 
is  tntoided  to  cover  an  accidental  Injuries 
received  by  employees  In  any  kind  of  hazard- 
ous employments  enumerated  in  section  2, 
where  the  work  performed  by  such  employee 
Is  of  a  manual  or  mechanical  nature.  The 
act  must  construed  as  a  whole,  and  from 
the  entire  act  deduce.  If  we  can  do  so.  just 
what  Is  embraced  within  Its  terms. 

Section  11  of  the  act  provides  as  follows: 

"In  any  proceeding  for  the  enforcement 
of  a  claim  for  compensation  under  this  act,  it 
shall  be  presumed  in  the  absence  of  substantial 
evidence  to  the  contrary: 

**(1)  That  the  claim  emnes  within  the  provi- 
sions of  this  act 

"(2)  That  soffident  notice  thereof  was  ^v- 
en. 

"(3)  That  the  injury  was  not  occasioned  by 
the  wlUfnl  intention  of  the  injared  employee 
to  bring  about  the  injury  of  himself  or  of  an- 
other. 

"(4)  That  the  Injury  did  not  result  solely 
from  the  Intoxication  of  the  Injured  employee 
while  on  duty. 

"(6)  That  the  injury  did  not  result  directly 
from  the  willfnl  fallnre  of  the  injured  employee 
to  nao  a  guard  or  protection  against  accident 
furnished  for  his  use  pursuant  to  any  statute 
or  by  order  of  the  Labor  Commissioner." 

The  term  "employer,"  as  used  in  the  act, 
Ixuftodes  the  state,  county,  city,  .or  any  mu- 


nicipality when  mgaged  In  any  hasardous 
work  within  the  meaning  of  the  act  In  which 
workmen  are  employed  for  wages. 

Section  13  of  the  act  provides  that  the 
award  of  the  Indnstrlal  Commlralon  shall 
be  final  and  conclusive  upon  all  qnestlims 
within  its  jurifldlctlon  betweoi  the  parties, 
unless  appealed  from  as  ther^n  provided. 

In  the  Instant  case,  the  county  failed  to 
make  any  defense  b^ore  the  Commls^on 
and  failed  to  appeal  from  the  finding  or 
award  of  the  Commission.  It  therefore  fol- 
lows that  the  only  question  for  our  deter- 
mination is  whether  or  not  the  work  In 
which  Deal  was  engaged  at  the  time  of  his 
injury  is  included  within  the  twins  of  sec 
tion  2,  supra. 

It  Is  further  provided  by  the  act.  If  pay- 
ment of  the  award  Is  not  made,  that  the 
amount  awarded  by  the  Commission  shall 
constitute  a  liquidated  claim  for  damages 
against  the  employer  which  may  be  recov- 
ered in  an  action  to  be  Instituted  by  the  Com- 
mission In  the  name  of  the  people  of  the 
state;  the  compensation  recovered  by  the 
Ocnnmlsslon  to  be  paid  to  the  person  «ititled 
thereto  in  accordance  with  the  award. 

As  we  have  before  stated,  the  word  "high- 
way"* or  "public  road"  is  not  speciflcally  men- 
tioned In  section  2,  supra;  but  the  act  does 
Include  any  employee  engaged  In  working  a 
quarry  which  is  designated  as  a  hazardous 
employment  "Quarry"  Is  defined  by  the  act 
as  an  opening  or  cut  from  which  coal  Is 
mined,  or  clay,  ore,  mineral  gypsum,  gravel, 
sand,  or  rock  Is  cut  or  taken  for  manufac- 
turing, building,  or  construction  purposes. 
"Construction  work"  Is  defined  by  the  act  as 
Improvements  or  alteration  of  buifdlng,  struc- 
tures, streets,  highways,  etc.  In  fact,  all 
work  seems  to  be  considered  as  hazardous 
work  under  the  act  where  machinery  Is  used 
In  the  prosecution  of  the  work,  the  onlv  ex- 
ception being  farm  building  and  farm  im- 
provements ;  but  it  has  been  held  In  numer- 
ous decisions  in  other  states  that  this  except 
tlon  does  not  obtain  where  the  work  on  th** 
farm  Is  done  In  connection  with  machinery 
Kanoy  v.  State  Industrial  Acc.  Commission 
et  al.,  85  Or.  190,  160  Pac.  523;  In  re  Boer. 
65  Ind.  App.  408,  117  N.  E.  507. 

The  case  relied  upon  by  the  defendant  for 
reversal  Is  Board  of  Commissioners  of  King- 
fisher County  V.  Grimes  et  al.,  15  OkL  219, 
182  Pac.  897.  In  that  case,  the  plaintiff  was 
employed  by  the  county  to  survey  a  public 
road.  The  injury  of  which  he  complained 
was  sustained  while  going  to  his  work.  The 
claim  for  recovery  was  based  under  the  head 
of  "engineering  works,"  as  contained  in  the 
statute.  In  deliveting  the  opinion  of  the 
court.  It  was  Bald: 

"We  are  constrained  to  hold  that  the  term 
'engineering  works*  as  used  in  section  2  of  the 
act  refers  to  establishments  or  places  of  busi- 
ness where  engine^ilng  work  Is  carried  on.  and 
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doea  not  include  or  refer  to  work  of  an  engineer 
OD  a  pabUc  hifttwaj.*' 

HbQ  GrtmeB  Case,  supra,  came  before  this 
court  on  direct  ai^wal  fn»n  the  actton  of  the 
Btate  IndQBtrial  Oconmisaloii,  and  tbls  court 
liad  before  It  all  ttae  evidence  concerning  tbe 
cfaanurter  of  tbe  employmait  In  wUdi  the 
employee  was  ^gaged  at  tbe  time  of  tbe  In- 
]nry.  Tbe  deddon  In  tbe  Grimes  Case  mlgSit 
bave  been  dUTerent  bad  the  eridenoe  dls- 
dosed.  that  tbe  Injnrjr  was  rec^ved  while 
tbe  plaintiff  was  mgaged  in  surrerlng,  and 
that  the  injury  was  occasioned  by  reason  of 
madilnery  used  In  the  construction  of  roads. 
The  compmsatlon  provided  for  injured  woric- 
men  in  tbe  various  hazardous  employments 
^edflcally  mentimed  in  tbe  act  is  not  con- 
fined to  tbe  employee  operating  tbe  macbln- 
evy,  but  atvUes  to  any  employee  regardless  of 
any  direct  connection  between  tbe  nature  of 
tbe  work  of  such  emplc^ee  and  the  madUn- 
ery. 

The  case  of  Board  of  Commissioners  of 

Caeveland  Comity  v.  Barr  et.aLt  178  Pac.  206^ 
in  many  respects,  is  similar  to  ttae  Instant 
case.  Barr  received  injuries  while  engaged 
In  doing  blasting  upon  tbe  state  highway  In 
Cleveland  county,  which  had  been  declared 
a  public  bighway  by  the  board  of  county  com- 
missi onere,  for  which  Injuries  the  State  In- 
dustrial Commlssicm  awarded  him  compen- 
sation. From  thlB  award,  the  board  of  coun- 
ty commissioners  appealed.  In  d^verlng  the 
opinion,  tbe  court  said : 

"It  is  provided  in  section  10,  art.  2,  of  the 
Workmen's  Compensation  Act  tliat  the  deci- 
sion of  the  Industrial  Commission  shall  be  final 
as  to  ail  queationa  of  fact.  Since  It  Is  conceded 
Uiat  George  T.  Barr  was  engaged  in  work  on  a 
state  higbwiv  being  improved  under  tbe  direc- 
tions of  the  board  of  county  commissioners  of 
Cleveland  count?,  the  only  question  presented 
by  the  appeal  is  whether  the  Commiasion  er- 
red, as  a  matter  of  law,  in  holding  that  the  said 
George  T.  Barr  was  an  employee  of  Cleveland 
county  while  pursuing  the  work  in  which  be 
was  engaged  at  the  time  of  Ills  injuries." 

In  that  case  the  only  question  at  issue  was 
as  to  the  emidoyment  of  Barr  by  tbe  board 
of  county  commissioners.  The  questi<»i  as 
to  whether  or  not  his  being  engaged  In  work 
on  the  public  highway  would  be  included  un- 
der section  2  of  the  act  was  not  raised.  It 
seems  to  have  been  conceded  that  the  act  did 
cover  work  on  the  public  b'ghway. 

The  act  in  question,  in  order  to  effectuate 
the  legislative  intent,  should  be  given  a  rea- 
Bouablc  construction,  and  we  are  of  the  opin- 
ion that  it  is  clearly  deduclble  from  the  en- 
tire act  that  one  working  on  a  public  high- 
way Is  engaged  in  a  hazardous  occupation 
where  a  stcnm  enijine  Is  used  In  connection 
therewith  at  the  time  of  the  Injury,  and  par- 
ticularly so  where  the  injury  resulted  from 
the  use  of  tbe  engine. 


It  Is  our  opinion  that  Qie  Judgment  of  the 
trial  court  diould  be  afflrmed*  and  St  is  ao 
ordered. 

HARBISON,  C.  3.,  and  McNMU/.  NICH- 
OLSON, ELTING.  and  KENNAMBB.  JJ., 
concur. 


WOODARD  V.  STATE.    (No.  Ar^4S.) 

(Criminal  Court  of  Appeals  of  Oklahoouu 
Not.  80.  1921.) 

(ByOabuM  by  the  CourtJ 

Homlolde  «=9>257(l)— Evlrieaot  held  to  sastala 
verdM  for  aesasit  wKb  iBtest  to  kllL 
In  a  prosecution  fbr  footing  another  witii 
Intent  to  km,  evidence  Md  mffident  to  Bwport 
the  verdict  and  Judgment  of  conviction. 

Appeal  from  District  Court,  Stephens  Ooan- 

iy ;  Cham  Jimes,  Judge. 

E.  W.  Woodard  was  convicted  of  assanlt  to 
murder,  and  be  appeals.  Affirmed. 

Bond  ft  KtAht  ot  Dnncan,  tor  plaintiff  tat 

error. 

The  Attorney  General  and  E.  It.  Foltoo, 

Asst.  Atty.  Gen.,  for  tbe  State 

DOYLJEl,  P.  J.  Plaintiff  in  wrot,  Woodard, 
was  ccmvlcted  on  a  charge  of  shooting  one 
Grover  Grey  with  intent  to  kill,  and  his  pon- 
Ishment  fixed  at  Imprisonment  for  a  term  of 
one  year  and  one  day.  He  has  appealed  from 
tbe  Judgment  rendered  v^on  soch  GoavlctloD, 
but  there  .has  be^  no  appearance  on  his 
behalf  in  this  court. 

TbB  errors  assigned  are.  substantially  as 
follows:  That  the  verdict  is  not  sustained  by 
sufQclent  evidraice  and  Is  contraiy  to  law; 
that  tbe  court  erred  in  admitting  Incompe- 
tent testimony  and  in  rejecting  legal  and 
mat^lal  testimony,  all  to  die  prejndioe  of 
tbe  riSbts  of  the  defendant 

There  Is  very  Uttie  conflict  In  the  evidence. 
It  appears  tbe  defendant  lived  In  a  tenant 
house  on  tbe  term  of  the  fatber  of  Orover 
Grey,  and  fliere  was  smne  dlsagreemait 
over  the  fencing  of  a  gardsm  irtildi  resulted 
in  the  shooting  (diarged. 

Grover  Grey  testified: 

"I  went  up  by  Mr.  Woodard'a  bouse  to  see  if 
be  would  fence  bis  garden.  He  said  be  did  not 
have  any  wire  to  fence  It  with.  X  told  him  to 
take  one  wire  from  tbe  fence  around  the  house. 

Then  he  said  he  did  not  have  any  posts.  I  went 
back  to  my  father.  He  said  be  could  ose  tbe 
posts  at  the  bam.  Then  Z  returned  to  Mr. 
Woodard  and  told  him  where  to  get  the  posts, 
and  he  said  it  was  my  father's  place  to  fence 
the  garden.  I  said  I  did  not  think  so,  and 
started  away.  I  had  taken  aboat  five  steps 
when  I  beard  him  say,  'God  damn  yon,  I  will 
kill  you,*  I  looked  back.   He  had  a  shotgun  oa 
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mt,  and  it  mapped.  I  nld  tiiere  waa  no  need 
of  shooting;  ve  eoald  fix  It  Mthoat  any  tron* 
ble.  He  broke  the  gun  and  loaded  it  and  shot 
me  in  the  band  and  lide  from  the  linee  up. 
I  fell.  Then  I  iaw  him  bold  the  gtm  on  my 
father,  and  I  heard  him  say,  'Old  man,  etop,  or 
I  will  let  Ton  hare  the  oame  thing.* " 

Barl  Oole  teetifled: 

"The  defendant  lived  within  a  half  a  mile  of 
my  place.  About  9  o'clock  the  night  before  the 
shooting  he  came  to  my  place  and  borrowed  my 
Winchester  shotgun." 

Dr.  Decker  tesUfled: 

'1  was  called  to  attend  Qrover  Gray.  There 
were  shot  scattered  from  his  knee  vp.  fFwo 
penetrated  the  abdomen  and  60  the  leg.  There 
were  28  shot  in  his  band,  and  2  or  8  went 
tiirough." 

For  the  defendant  his  wife  testlfled: 

"Oram  Qrey  came  to  oar  house  that  day  and 
wanted  ns  to  fence  the  garden.  My  husband 
told  him  he  didn't  have  any  fence  posts.  He 
came  back  again  In  about  10  minutes  and  said, 
*I  am  going  to  cut  that  feed  or  kill  you.*  My 
hnsband  was  standing  in  the  door.  He  raised 
hia  gun  and  shot  towards  hTs  hand.  Grover 
said,  1  wni  not  say  any  more.*  Then  he  fell, 
and  his  father  came  and  fooled  anmnd  him." 

Am  a  witneaa  In  his  qwn  behalf  the  defend- 
ant testlfled: 

"Grover  Grey  started  catflng  my  feed  with- 
out asking  me  about  it;  I  ordered  him  to  stop 
and  to  get  off  my  preratsea  until  I  gathered 
the  crop  and  paid  him  the  rent.  The  next  day 
he  came  to  my  honse  and  said,  "We  are  going  to 
torn  our  stock  in.  and  if  you  want  yonr  garden 
you  had  better  fence  it.*  I  said,  'You  furnish 
the  wire  and  I  will  fence  it.*  Then  he  went  off 
to  his  father.  In  about  10  minutes  he  came 
back  and  said.  If  yon  want  to  fence  the  gar- 
den, you  can  get  your  wire  and  post;  we  don't 
fence  anything.'  I  was  standing  in  the  door. 
Then  he  said,  1  am  going  to  cut  that  feed  or  I 
shoot  hen  out  of  yon,'  and  he  made  to- 
wards me.  J  grabbed  tbe  (vn  and  shot  him  as 
gpiA  aa  I  could  shoot  As  he  fell  he  taid, 
*Don*t  shoot  me  any  more.' "  ^ 

Where  there  Is  substantia]  evident  to 
show  the  guilt  of  the  accused,  this  court  will 
not  weigh  the  sufficiency  of  the  evidence  to 
nistatn  a  conviction.  Tbe  weight  of  the  evi' 
dence  was  for  tbe  jury.  The  rale  is  that  a 
man  will  be  presumed  to  Intend  the  natural 
and  necessary  conseqnence  of  his  act.  and 
Intent  or  design  to  Ull  in  this  (dass  of  cases 
may  be  presumed  from  tbe  character  of  tbe 
weapon  used. 

After  a  careful  examlnatl<m  of  the  record, 
we  conclude  that  there  was  no  error  which 
conld  have  been  prejudltdal  to  the  defendant. 

Tbe  lodgment  of  the  lower  court  Is  there- 
fore afflxmed. 

MATSON  and  BBSSIBY,  JJ.,  concnr. 
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DAVIS  V.  STATE.    (No.  ArS647.) 

(Qrlninal  Court  of  Appeals  of  Oklahoma. 

Nov.  28.  1821.) 

1.  CriMlaal  law  4s>544,  662(6)— Where  ao. 
osied  oroaa-exanlaed  witnesa  at  preliminary 
bearlHB  aad  witaeea  oaanot  be  seourvd  for 
trial,  traaaertpt  of  his  tastlnoay  adnlsalble. 

Where  the  accused  at  a  former  trial  or  at 
a  preliminary  hearing  once  enjoyed  bis  right 
to  be  confronted  by  a  witness  against  him  and 
bad  tbe  privilege  of  cross-ezaminlug  the  wit- 
ness, if  at  a  sobeeguent  trial,  involving  the 
same  issues,  it  satisfactorily  appears  that  the 
witness  baa  ffled,  become  Innne.  or  has  perma- 
nently left  the  state  without  eoHnsion  or  pro- 
curement of  eidier  party  and  tliat  his  pAsenee 
with  dne  dOi^enee  cannot  be  had,  or  whore  the 
witness  Is  sick  and  nnable  to  testis,  or  his 
whereabouts  cannot  with  due  diUgence  be  aa* 
certained,  a  transcript  of  the  testimony  of  aueb 
witness  may  be  introduced  as  the  evidmce  of 
such  absent  witness. 

(a)  Having  once  been  confronted  with  a  wit- 
ness, and  having  had  the  right  to  cross-exam- 
ine him,  the  admission  of  such  transcript  in 
evidence  is  not  in  violation  of  tbe  constltution- 
sl  right  of  tiie  accnoed  to  be  confronted  with 
Oie  wit&essea  against  him. 

2.  Criminal  law  «=>543(2)— Where  attondasoe 
of  witness  could  be  had,  a  mere  ahowlsg  of 
his  absence  does  not  authorize  letroiselBl 

transcript  of  his  teatlmony. 
Where  it  appears  that  the .  attendance  of 
a  resident  witness  could  have  been  had  by  ths 
exercise  of  due  diligence,  the  mere  showing 
that  on  the  day  of  trial  tbe  witness  is  tempora- 
rily in  another  state  on  private  bnsiness  is  not 
a  sufficient  predicate  to  authorize  the  reeeptiwi 
of  his  evidence  taken  at  tbe  preliminary  hear- 
ing. 

3.  Larossy  «=»77  (4)— Aucased  held  entitled  to 
Instruotion  ooverlnff  his  explasatloe  of  pos- 
ssssloa  of  reoeatly  atolen  property. 

Where  the  aocnaed  is  charged  with  lar- 
ceny and  the  possession  of  the  atolen  property 
is  admitted  by  the  accused,  who  by  himself  and 
others  makes  a  plausible  explanation  of  aneh 
possession,  whidi  If  believed  1^  the  Jury  would 
indicate  his  innocence,  tbe  accnaed  under  such 
drcumstances,  at  his  request.  Is  entided  to  ap- 
propriate InstmctioaB  toodiing  upon -bis  pos- 
session of  reeentiy  atcden  property. 

Appeal  from.  District  Ooor^  Onmty; 
J.  W.  Bird,  Judge. 

Bert  Davis  was  c(mrlcted  of  larceny  and 
sentenced  to  serve  a  term  of  four  years  in 
the  state  penitentiary,  and  he  api>eals.  Be* 
versed  and  remanded. 

B.  O.  Wleck,  of  Ponca  City,  for  plaintiff 
In  errOT. 

8.  P.  Freellng,  Atty.  Gen.,  and  W.  a  Hall, 
Asst  Atty..  Gen.,  for  the  State. 
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BESSBT,  J.  Bert  Davis,  plaintiff  In  er- 
ror, herein  referred  to  as  the  defendant,  was 
convicted  on  the  24th  day  of  April,  1919,  of 
the  larceny  of  a  Ford  touring  car,  said  to 
have  been  stolen  early  In  the  month  of  Feb- 
ruary, 1918.  His  punishment  was  fixed  at 
four  years  in  the  state  penitentiary.  After 
the  overruling  of  a  motion  for  a  new  trial, 
an  appeal  was  taken  and  regnlariy  lodged 
in  this  court. 

The  record  shows  that  the  subject  of  the 
larceny,  a  Ford  touring  car,  was  stolen  from 
the  residence  of  F.  C.  Hall  at  Chlckasha, 
Ok\^  and  that  the  car  was  afterwards  found 
(m  the  20tb  day  of  February,  191S,  In  the 
possession  of  one  Ylnce  Gumlford,  in  Kay 
county,  and  that  Cumlford  had  purchased 
the  car  from  the  defendant  a  short  time 
previous.  Mr.  Hall,  the  owner  of  the  car, 
went  to  the  premises  of  Mr.  Cumlford  and 
identified  the  car  to  the  satisfaction  of  Mr. 
Cumlford,  who  th^  surrendered  it  to  Mr. 
HalL 

The  def^idant  at  this  time  was  engaged 
In  the  shoe  repairing  business  at  Ponca  City, 
where  he  maintained  a  sliop  for  that  pur- 
pose. In  addition  to  this  business,  he  had 
been  engaged  In  buying  and  selling  second- 
hand cars,  and  the  testimony  on  the  part  of 
the  defendant  tends  to  show  that  be  had 
bought  this  particular  car  from  David  Des- 
sert, who  was  a  member  of  the  firm  of  Les- 
sert  &  Lttssert,  and  that  they  eondacted  a 
earase  at  Ponca  City ;  that  soon  af tar  Davis 
claims  to  have  purc^iased  the  car,  David 
"Lemext  disappeared,  and  though  dlUg^t 
search  was  made  to  ascertain  hla  where- 
abouts, no  one  had  been  able  to  locate  him. 
There  Is  testimony  tending  to  show  tliat  Irv 
KilUon  made  or  negotiated  this  trade  be- 
tn-een  the  defendant  and  Cumlford,  and  that 
Kllllon  had  ddivered  the  car  to  Onmlford; 
that  after  the  defendant  was  arrested  and 
placed  in  jail,  Cumlford  wait  to  see  him, 
and  the  defendant  denied  tiavlng  sold  the 
car  to  him. 

Numerous  assignments  of  error  have  been 
urged  why  this  case  should  be  reversed.  Two 
of  these  assignments  we  think  are  decisive 
In  this  case,  and  these  only  will  be  analyzed, 
namely : 

<1)  That  the  court  erred  in  permitting  the 
state  to  introduce  In  e\'ldeDce  a  transcript 
of  the  testimony  of  F.  G.  Hall  given  at  the 
preliminary  hearing  of  tbis  cause,  for  the 
reason  that  a  proper  predicate  was  not  laid 
and  proper  diligence  to  obtain  the  presence 
of  the  witness  was  not  shown,  as  a  condi- 
tion precedent  for  the  reception  of  such  testi- 
mony. 

(2)  That  the  conrt  erred  In  Instructing  the 
Jury  only  upon  the  state's  theory  of  thte 
case  and,  on  the  same  issue,  in  rising  to 
Instruct  the  Jury  upon  the  defendant's  theory 
of  the  case,  tending  to  explain  his  possession 
of  the  stolen  car. 


[1]  Upon  the  first  proposltton,  it  appears 
that  F.  O.  Hall's  residence  was  known  to  the 
county  attorney  and  the  sheriff  as  being  in 
Chlckasha,  Grady  county,  OkL;  that  Mr. 
Hall  had  promised  the  sheriff  of  Kay  coun- 
ty that  he  would  come  to  Kay  county 
to  testify  In  the  case  upon  notice,  with- 
out a  subpoena.  The  case  was  set  for 
trial  In  the  trial  court  for  the  7th  day 
of  April,  1919,  and  on  that  day  was  con- 
tinued and  reset  for  the  22d  day  of  April, 
1919.  On  the  16th  day  of  April,  the  county 
attorney  testified,  he  irat  In  a  call  at  ttx 
telephone  ofilce  for  F.  C.  Hall  at  Chlckasha 
and  foimd  that  he  had  left  his  home  tempo- 
rarily and  was  Informed  that  he  had  gone 
to  Wichita  Falls,  Tex.  The  county  attorney 
then  talked  over  the  telephone  to  Mr.  Hali 
at  Wichita  Falls,  and  Mr.  Hall  explained 
that  he  bad  intended  to  appear  at  the  trial 
voluntarily,  as  promised,  but  that  he  bad 
an  important  oil  deal  pending  in  Southeni 
Texas,  and  that  it  would  be  impossible  for 
him  to  be  present  on  Tuesday,  April  22d. 
The  county  attorney  then  appealed  to  the 
sheriff  to  do  what  he  could  to  persuade  Mr. 
Hall  to  come.  The  sheriff  then  telephoned 
to  Wichita  Falls  and  was  Informed  that  Mr. 
Hall  had  goae  to  Southern  Texas. 

No  Bubpcena  was  ever  issued  to  the  officers 
of  Grady  county,  where  the  witness  resided. 
On  the  16Ui  day  of  April,  1919,  a  subpoena 
for  F.  C.  Hall  was  Issued,  directed  to  the 
sheriff  of  Kay  county,  and  the  sherlfTs  re- 
turn thereon  showed,  "F.  C  Hall  not  fOund 
in  Kay  county."  Upon  this  showing  the 
court,  over  the  ob]ecti<ms  of  the  defendant, 
permitted  the  testlm<m7  of  F.  C  HaU  taken 
at  the  preliminary  hearing  to  be  read  to  the 
Jury  as  bis  deposition. 

We  have  no  direct  statute  In  this  state 
with  reference  to  the  Introductltm  of  testi- 
mony of  a  witness  given  upon  a  former  trial 
or  ptelimlnaxy  hearing  of  a  cas&  Secdon 
0643,  B.  L.  IdlO,  provides: 

"The  procedure,  practice  and  pleaAngs  In 
the  eourts  of  record  of  this  state,  In  criminal 
actions  or  in  matters  of  criminal  nature,  not 
specifically  provided  for  in  this  Code,  shall  be 
in  accordance  with  the  procedure,  practice  and 
pleadings  of  the  common  law." 

The  common  law  in  force  In  the  United 
States  can  only  be  found  In  the  text-books 
and  In  the  decisions  of  the  various  courts 
of  this  country.  We  must  therefore  look  to 
these  sources  to  see  whether  or  not  the  ot>- 
Jectlons  offered  by  counsel  for  defendant 
are  well  founded. 

The  Constitution  of  this  state,  sectttn  20 
of  the  Bill  of  Rights,  provides  that  in  all 
criminal  prosecutions  the  accused  shall  have 
the  right  to  be  confronted  with  the  witness- 
es against  him.  At  common  law  It  has  been 
almost  universally  held  that  the  chief  and 
essoitlal  purpose  of  confrontation  Is  to  se- 
cure the  opportunity  for  crosB-aamlnatioo. 
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Wliere  tbe  witness,  after  testlQdng  &t  a  for- 
mer  trial,  has  died,  become  Insane,  left  the 
state,  Is  sick  and  nnable  to  testify,  or  Mb 
whereabouts  cannot  with  due  diligence  be 
ascertained,  it  has  been  held  that  If  the 
accused  at  a  former  trial  once  enjoyed  his 
riglit  to  be  confronted  by  the  witness,  his 
constitutional  right  to  meet  the  witnesses 
against  him  face  to  face  Is  not  violated  by 
the  admission  of  the  testimony  of  such  a  wit- 
ness wbose  presence  at  a  subsequent  trial 
cannot  be  obtained.  Underbill  on  Criminal 
Evidence  (2d  Ed.)  {  265  ;  2  Wlgmore  on  Evi- 
dence, 9  1395;  Hawkins  r.  U.  S.,  8  OkL  Gr. 
652,  108  Pac  561. 

It  frequently  happens  that  the  cross-ex- 
amination of  a  witness  at  a  preliminary 
trial  is  more  or  less  perfimctory,  and  that 
by  tbe  time  the  cause  comes  on  for  final 
trial  the  defendant  Is  better  able,  by  reason 
of  more  time  and  research,  to  conduct  a 
thorough  cross-examination.  Thexe  Is,  of 
course,  also  the  advantage  to  be  obtained  by 
the  personal  appearance  of  the  witness  in 
order  that  the  judge  and  jury  may  be  able 
to  observe  the  witness'  deportment  while  tes- 
tifying, and  a  certain  subjective  moral  ef- 
fect Is  produced  upon  the  witness.  If  the 
witness  can  be  obtained  at  the  final  trial, 
it  Is  the  right  of  the  defradant  to  require 
Mb  presence.  The  question  here  presrated 
is  whether  the  county  attorney,  in  this  in- 
stance, under  the  circumstances  above  re- 
cited, exercised  due  diligence  to  produce 
the  personal  attendance  of  the  witness  F. 

a  Haa 

[2]  The  record  discloses  that  Mr.  Hall 
resided  in  Chidcasha ;  that  no  subpcena 
was  ever  issued,  directed  to  the  sherlflf  of  the 
county  In  which  he  resided,  and  that  for 
nine  days  after  the  case  was  set  Hall  may 
have  been  at  his  home  in  Grady  county,  and 
that  no  compulsory  ^ort  whatever  was 
made  to  obtain  his  attendance:  that  the 
county  attorney  and  sheriff  of  Kay  county 
relied  wholly  upon  a  verbal  promise  of  this 
witness  that  he  would  appear  when  the  ease 
came  on  for  trial.  It  seeras  probable  that 
if  a  subpcena  had  been  Issued  to  the  sheriff 
of  Orady  county  within  this  period  of  nine 
days,  service  could  have  been  had  upon  this 
witness  and  his  attendance  compelled. 

We  think  that  tliia  court  In  former  opin- 
ions has  followed  a  rule  sutfidently  liberal 
in  permitting  testimony  taken  at  a  former 
trial  or  a  preliminary  hearing  to  be  used  In 
the  absence  of  the  witness,  and  that  this 
court  should  not,  by  Judicial  construction, 
extend  or  enlai^  uiKm  the  rule  announced 
In  former  decisions.  In  many  Instances  the 
prosecuting  officer  might  prefer  to  have  the 
testimony  taken  at  a  former  hearing  read 
to  the  Jury  rather  than  to  run  the  risk  of 
having  the  witness  appear  upon  the  witness 
stand  to  be  subjected  to  a  rigid  cross-ex- 
amination In  the  presence  of  the  Jury.  To 
lay  down  the  rule  that  a  mere  showing  that 


a  resident  witness  is  in  another  state  and 
that  no  effort  or  diligence  to  produce  the 
witness  In  open  court  need  be  shown  mlghf 
raable  public  prosecutors  and  others,  if  if* 
appeared  to  their  interest,  to  cause  witness- 
es  to  absent  themselves  from  tbe  jurisdiction 
of  the  court  to  escape  further  cross-exam- 
ination. To  say  that  no  diligence  Is  required 
to  produce  the  witness  in  open  court,  where 
it  Is  possible  to  do  so.  Is  not  in  keeping  with 
tbe  spirit  or  the  letter  of  the  constitutional 
guaranty  that  a  defendant  In  a  criminal 
action  has  a  right  ^o  be  confronted  face  to 
face  with  the  witnesses  against  him.  War- 
ren v.  State,  6  Okl.  Or.  1,  115  Pac.  812,  34 
L.  R.  A.  (N.  S.)  1121;  Baldock  T.  State,  16 
Okl.  Or.  203,  182  Pac.  265 ;  Temple  v.  State, 
15  OkL  Or.  176,  175  Pac.  733.  As  to  witness- 
es out  of  jurisdiction,  see  notes  to  25  Ij.  R. 
A.  (N.  S.)  874 ;  MotM  v.  U.  S.,  178  U.  S.  468, 
20  Sup.  Ct  993,  44  L.  Ed.  1150. 

We  do  not  mean  to  say  or  Intimate  that 
the  county  attorney  or  those  interested  In 
this  prosecution  did  not  desire  the  presence 
of  the  witness  HalL  What  we  do  mean  to 
hold  Is  that  it  would  be  dangerous  to  relax 
the  rule  that  a  reasonable  effort  and  dili- 
gence to  produce  tbe  witness  should  be 
shown,  where  he  and  his  place  of  residence 
were  within  the  reach  of  tbe  court's  pro- 
cesses after  the  cause  was  set  for  trial,  and 
In  our  opinion  no  such  showing  was  made 
here.  Tbe  defendant  should  not  be  deprived 
of  the  right  to  be  confronted  by  the  prose- 
cuting witness  at  the  final  trial  merely  be- 
cause the  witness  desired  to  transact  im- 
portant buslaess  in  another  state. 

[3]  In  the  case  of  Motes  r.  U.  S.,  cited 
above,  Mr.  Justice  Harlan,  speaking  for  tbe 
court  said : 

"We  are  of  opinion  that  the  admission  in  evi- 
dence of  Taylor's  statement  or  deposition  taken 
at  the  examiDlng  trial  was  in  violation  of  the 
constitutional  right  of  the  defendants  to  be  con- 
fronted with  the  witnesses  against  them.  It 
did  not  appear  that  Taylor  was  absent  from  the 
trial  by  the  saggestion,  procarement,  or  act  of 
the  accused.  On  the  contrary,  his  abaenca  was 
manifestly  due  to  the  negligence  of  the  officers 
of  the  government.  Taylor  was  a  witneaa  for 
the  prosecution.  He  bad  been  committed  to 
Jail  without  bail.  We  have  seen  that  the  o^- 
cial  agent  of  the  United  States  in  violation  of 
law  took  him  from  jail  after  the  trial  of  this 
case  commenced,  and,  strangely  enough,  placed 
him  in  charge,  not  of  an  officer,  but  of  another 
witness  for  the  government,  with  instructions 
to  the  latter  to  allow  him  to  stay  at  a  hotel  at 
night  with  his  family.  And  on  the  very  day 
when  Taylor  was  called  as  a  witness,  and  with* 
in  an  hour  of  being  called,  he  was  in  the  corri- 
dor of  the  courthoQse.  When  called  to  testi- 
fy he  did  not  appear." 

Touching  upon  the  second  asslgnmmt  of 
error  herein  considered,  instruction  Na  5 
given  by  the  court  was  as  follows : 

"The  jury  are  instimcted  that  the  possession 
of  stolen  property  recently  after  the  larceny 
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thereof,  when  vnexplalned,  may  be  suffident  to 
warrant  the  jury  in  inferring  the  gailt  of  the 
party  in  whose  poasesHion  it  is  found.  Wheth- 
er mdi  inference  should  ba  drawn  is  a  fact  ex- 
'dnsiTely  for  the  jury." 

Etxcepted  to  by  the  def^dant 

The  Instructions  of  the  court  shonld  be 
pertinent  to  the  evidence  produced  at  the 
trial  lAomsberrj  t.  State,  8  Old.  Or.  88, 
126  Pac.  500 ;  Cohn  t.  State,  4  OIeI.  Gr.  4M, 
USPacm. 

Hoe  the  defendant  gave  a  plausible  ez- 
fflenation  of  bis  possession  of  the  stolen  car. 
His  x»ossession,  therefore,  was  not  "unex- 
ptalned."  In  any  sense  corered  by  Qits  In- 
strncUon. 

The  defendant  reqnested  an  Instmctlon, 
which  was  refused  by  the  court,  as  follows : 

"Yon  are  instracted  that  posaession  of  re- 
cently stolen  personal  property  alone  ia  not 
student  proof  of  the  crime  charged  in  the  in- 
formation to  warrant  a  conviction,  when  a  rea- 
sonable ejqMuiation  of  the  possession  of  same 
ia  made  and  the  drcnmstances  tend  to  support 
the  •xjiiMatMoa." 

The  conit  having  glvm  the  Instmctlon  he 
did,  relating  to  the  inference  to  be  drawn 
from  tbe  unexplained  possession  of  recently 
stolen  property,  be  should,  In  fiilrness  to  the 
defendant,  have  given  a  further  Instruction 
covolng  the  defendant's  theory  of  the  case 
and  the  evidence  talding  to  wplaln  his  pos- 
session of  this  pr(^;>erty. 

Tor  the  reasons  stated,  the  cause  Is  re- 
versed and  remanded. 

DOTLEI,  P.  J.,  and  ICATSON,  J«  concur. 


THOMPSON  V.  STATE.    (No.  A^OOO.) 

(Orindnal  Court  of  ^peals  of  OUahoma. 
Nov.  25,  1921.) 

(BvlJahut  by  tht  OonrtJ 

Chattel  fflortgaoet  «»230— Private  tale  of 
ohattelt  by  assignee  of  first  nortgag^  not 
pnnlshabis  where  seeond  nortgagse  not  prej- 
ndlcsd. 

Where  there  Is  a  first  and  a  aecond  chat- 
tel mortage,  of  record,  covering  the  same 
property,  and  where  the  assignee  of  the  first 
mortgage,  by  agreement  with  the  mortgagor, 
authorizes  and  directs  tbe  sale  of  the  mort- 
gaged property  at  private  sale,  neither  the  as- 
signee nor  the  mortgagor,  acting  for  the  as- 
signee, will  be  punishable  for  tbe  illegal  dis- 
position of  mortgaged  property  under  tbe  pro- 
visions of  section  2755.  B.  L.  1010,  where  it 
appears  that  there  was  no  intention  by  ei- 
ther to  defraud  the  holder  of  the  second  mort- 
gage, and  where  the  second  mortgagee  in  fact 
BufFsrtd  no  harm  by  svdi  Informal  fareclosDre. 


Appehl  from  District  Oonrt,  Love  Ck>mi- 
ty;  W.  V,  Freonan,  Judg& 

J.  W.  Thompson  was  convicted  of  dis> 
posing  of  mortgaged  properly,  and  be  ap- 
peals. Reversed  and  ronanded. 

O.  T.  Perdue,  of  Wilson,  for  plaintiff  In 

error. 

S.  P.  Freellng,  Atty.  Gen.,  and  B.  Mc- 
Millan, Asst.  Atty.  Gen.,  for  the  States 

BESSBT,  J.  An  Information  was  filed  In 
the  district  court  of  I^ve  county  on  Novem- 
ber 3,  1016.  charging  J.  W.  Th<nnp8on,  ^ain- 
tift  In  error,  herein  referred  to  as  the  de- 
fendant, with  having  on  or  about  tbe  1st  day 
of  January,  1910,  unlawfully,  willfully,  pur- 
posely, and  feloniously  sold  and  disposed  of 
mortgaged  property.  On  this  charge  the  de- 
fendant was  tried  and  found  guilty,  and  his 
puuLshmeut  fixed  at  a  fine  of  $100  and  costs, 
amounting  to  (63.40. 

The  record  discloses  that  the  defendant, 
on  February  8,  1914.  executed  a  chattel 
mortgage  in  favor  of  James  D.  Freeman  of 
the  amount  of  $500,  covering  three  head  of 
horses,  six  head  of  cattle,  and  their  increase, 
together  with  a  growing  crop  and  some  farm 
implements;  afterwards,  on  the  same  day, 
the  defendant  executed  another  chattel 
mortgage  of  the  amount  of  $176.45,  cover- 
ing the  same  property,  to  J.  W.  Scanlan; 
and  that  J.  W.  Scanlan  had  actual  and  c<hi- 
structlve  notice  of  the  prior  mwtgMe  ex- 
ecuted in  favor  of  Freeman. 

On  January  13,  1016,  Mrs.  T.  G.  lliomp- 
son,  wife  of  the  defendant,  out  of  hw  own 
personal,  separate  estate,  purchased  the 
notes  given  by  her  husband  to  Freeman,  and 
took  an  assignment  of  the  notes  and  the 
mortgage  securing  the  same.  That  soon  aft- 
er, as  assignee  of  the  mortgagee,  Freeman, 
she  took  diarge  of  the  property  covered  Iv 
the  mortgage,  and  at  various  times  during 
the  year  1915  she,  by  agreement  with  her 
husband  and  with  his  consent  and  assist- 
anee,  sold  portions  of  this  property  from 
time  to  time  to  various  individuals,  with- 
out the  consent  of  J.  W.  Scanlan,  holder  of 
the  second  nwrtgage.  There  Is  evidoice 
tending  to  show  that  tbe  aggregate  amount 
Mrs.  Thompson  received  from  these  sevoral 
sales  was  Insnffldent  to  satisfy  tbe  first 
mortgage,  and  from  this  &ct  it  may  be  in- 
ferred that  the  holder  of  the  second  mort- 
gage was  not  Injured  by  this  Informal  meth- 
od of  foreclosure.  Under  the  drcnmstances 
there  appeared  to  be  no  wUIful,  felonious  in- 
tent on  the  part  of  Mrs.  Thompson  and  the 
defendant  to  defraud  any  one.  Whether  the 
property  would  have  sold  at  public  sale  for 
more  than  enough  to  satisfy  the  first  mort- 
gaf^e  Is  of  course  a  matter  of  speculation. 

The  state's  testimony  In  chief.  In  our  opin- 
ion, was  not  sufficient  to  warrant  a  omvlc- 
tlon,  for  the  reason  that  the  evidence  tend- 
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tnf  to  dunr  ttiat  certain  portlona  of  the  prop- 
vcty  were  sold  was  vagae  and  Indeflnlte  as 
to  the  identitr  ^  tbe  property;  indeflnlte 
88  to  the  time  whoi  sold,  and  as  to  wheth- 
ctr*  or  not  the  defendant  bad  anything  to  do 
with  tbe  sales.  At  the  close  of  tbe  state's 
testimony  tbe  defendant  demurred  to  tbe 
evidence  whldi  amounted  to  a  request  for 
an  Instructed  verdict  in  faror  of  tbe  defend- 
ant This  danorrer  was  overruled.  The  de- 
fendant then  Introduced  his  testimony^  In 
which  be  testtfled  that  In  rebmary.  191B,  his 
wife  bad  pnrcbased  the  Freeman  mortgage^ 
and  Mrs.  Thompson  admitted  that  she  au- 
thorized ber  husband,  the  defendant,  to  dis- 
pose of  some  of  the  property  at  private  sale 
ftom  time  to  time  during  tbe  year  ISIS,  and 
Uiat  she  herself  disposed  of  other  portions 
of  it,  with  full  knowledge  that  the  Scanlan 
mortgage  was  In  full  force  and  effect  and 
unsatiBfled. 

Section  2765,  R.  L.  1910,  under  Which  this 
prosecution  was  brought,  is  as  follows: 

"Any  mortgagor  of  personal  property,  or 
bis  legal  representatiTe,  who,  while  sach  mort- 
gage remaini^  in  force  and  onaatisfied,  conceals, 
seUs.  or  in  any  manner  disposes  of  sneb  prop- 
erty, or  any  part  tiiereof,  or  removes  such 
property,  or  any  portion  tiiereof.  beyond  the 
limits  of  the  eouDty,  or  materially  Injures  or 
willfully  deBtroya  snch  property,  or  any  part 
thereof,  without  the  written  consent  of  the 
holder  of  auch  mortgage,  aliall  be  deemed  guil- 
ty of  a  felony,  and  ahall,  upon  conviction,  be 
punished  by  imprisonment  in  the  penitentiary 
for  a  period  not  exceeding  three  years  or  in 
tbe  county  jail  not  exceeding  one  year,  or 
by  a  fine  of  not  to  exceed  one  hundred  dollars: 
Provided,  that  the  writing  containing  tiie  con- 
sent of  'the  holder  of  the  mortgage,  as  before 
specified,  shall  be  the  only  competent  evidence 
of  snch  consent,  unless  It  appear  that  snch 
writing  has  been  lost  or  destroyed.** 

Where  the  written  provisions  of  a  con- 
tract are  for  the  protection  or  exclusive  ben- 
efit of  one  of  the  parties  to  a  contract,  that 
party  may  usually  waive  such  provisions, 
orally  or  by  conduct  indicative  of  a  waiver. 
A  parol  consent  operates  as  a  waiver  even 
In  the  fiice  of  a  provl^on  in  a  mortgage  re- 
quiring written  consent  It  has  been  held 
In  many  cases  that  tbe  same  rule  applies 
where  a  statute  makes  It  an  offense  to  sell 
or  dispose  of  mortgaged  property  without 
the  written  consent  of  the  mortgagee.  Carr 
V.  Brawley,  34  Okl.  500,  125  Pac.  1131;  43 
L.  B,  A.  (N.  S.)  302,  and  notes,  pages  306  and 
807,  citing  numerous  cases. 

We  cannot  see  how  any  of  tbe  parties  to 
a  contract  where  the  state  Is  not  Interested 
and  no  third  person  Is  aggrieved,  could  be 
punished  criminally  for  mutually  waiving 
a  written  covenant  in  a  contract  It  would 
amount  to  an  absurdity  to  say  that  an  act 
d<me  aocoiding  to  a  method  prescribed  by 
civil  procedure  might  amount  to  a  punishable 
offense  under  the  Criminal  Coda 


By  tbe  provisions  of  our  statutes  and  the 
decisions  of  our  courts  there  are  torn  ways 
In  which  a  mortgagee  may  foreclose  a  chat- 
tel mortgage,  to  wit:  (1)  By  suit  In  equity 
brought  for  fbat  purpose.  (2)  In  tbe  manner 
and  upon  the  notke  iffescrlbed  for  the  sale 
of  pledged  property.  (3)  Upon  notice  as  pre- 
scribed by  section  4027,  R.  L.  1910.  (4)  By 
private  sale  by  tbe  mortgagee  where  the  no- 
tice and  manner  of  sale,  as  prescribed  by 
statute  or  as  pAwcrlbed  in  tbe  power  <a  sale 
contained  In  the  mortgage  Is  waived.  Sec- 
tlons  4026  and  4027.  R.  U  1910 ;  First  Na- 
tional Bank  of  Ardmore  v.  Dou^erty,  81 
OVL  179, 120  Pac.  656,  Ann.  Gas.  IdlSD,  411. 

It  appears  omiclnBlvely  from  this  record 
that  Mrs.  Tbompsoai,  for  an  adequate  and 
valid  ccmsideratlon,  sneoeeded  to  all  tbe 
rights  of  Freeman,  tbe  original  first  mort- 
gagee. Our  statute  makes  no  provision  for 
filing  or  recording  an  assignment  of  a  cliat- 
tei  mortgage.  In  the  absence  of  a  statute 
requiring  it  in  express  terms  or  by  necessary 
Implication,  it  Is  not  nerassary  for  the  as- 
signee to  record  tbe  ass^ment  In  order  to 
protect  bis  Tights.  Wills  v.  Puller,  47  Okl. 
720,  150  Pac.  693;  First  National  Bank  v. 
National  Livestock  Bank.  18  Okl.  719.  76 
Pac.  180;  11  G.  J.  664.  From  this  it  will 
be  eeen  that  Mrs.  Thompson,  assignee,  bad 
a  right  to  take  charge  of  tbe  mortgaged  prop- 
erty and  foiteclose  the  mortgage  by  any 
method  and  In  the  same  manner  that  Free- 
man might  have  done  prlw  to  the  assign- 
ment; and  so  long  as  such  foreclosure  is 
«mducted  fairly,  witbout  any  Intent  to  de- 
fraud and  without  in  fact  defrauding  tbe 
bolder  of  tbe  second  mortgage,  such  bolder 
of  a  second  mortgage  baa  no  cause  for  com- 
plaint 

Und^  the  facts  disclosed  by  this  record, 
the  defendant  did  not  dispose  of  this  mort- 
gaged property — the  disposition  was  made  by 
Mrs.  Thompson,  assignee  of  the  first  mort- 
gage with  the  consent  of  the  mortgage,  the 
defendant  here.  The  fact  that  tbe  mort- 
gagor and  tbe  assignee  of  tbe  mortgage  were 
husband  and  wife  does  not  alter  the  situa- 
tion, except  that  their  conduct  will  be  more 
closely  scrutinized  where  the  rights  of  third 
persons  may  be  involved.  Viewing  all  the 
drcnmstances  togethw,  it  does  not  appear 
that  It  was  tbe  intention 'of  either  the  mort- 
gagor or  tbe  assignee  to  defraud  the  bolder 
qf  the  second  mortgage  nor  that  the  rights 
of  the  holder  of  the  second  mortgage  were 
in  fact  impaired. 

Vpoa  the  question  of  whether  it  was  tbe 
intention  of  the  mortgagor  to  defraud  tbe 
holder  of  the  second  mortgage,  and  whether 
as  a  matter  of  fact  the  mortgagee  in  the  sec- 
ond mortgage  was  defrauded,  this  court.  In 
the  case  of  Watson  v.  State,  11  Okl.  Cr.  642, 
148  Pac.  926,  said: 

"We  are  inclined  to  the  view  that  It  must 
have  been  tbe  purpose  of  the  Legislators  to 
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provide  a  itatate  vbleli  werald  i^ve  the  mort- 
gagee adequate  and  ample  protection  against 
fraud,  annoyance,  and  nnnecessary  es^ense, 
and  that  therefore  the  intention  of  this  act 
was  to  penalize  any  mortgagor  who  removed 
bis  property  from  one  county  to  another, 
*  •  *  and  who  by  such  removal  either  de- 
frauded the  mortgagee  or  intended  to  defraud 
him.  In  our  judgment,  the  purpose  of  this 
law  is  accomplished  when  it  ia  given  this  con- 
atmction.  Under  tliii  riew,  any  mortgagor 
who  removes  mortgaged  property,  as  prohibit- 
ed, with  the  intent  to  defraud  tiie  mortgagee, 
would  be  guilty  of  a  violation  of  the  statute; 
or,  if  such  mortgagor  voluntarily  removes  such 
property  and  by  reason  of  such  removal  ft-aud 
is  actually  perpetrated  on  the  mortgagee, 
whether  such  fraud  was  conceived  before  the 
removal  occurred  or  afterward,  or  whether 
such  fraud  was  intended  or  not,  ancb  an  act 
would  be  pnniahable  as  provided.  It  can  hard- 
ly be  said  that  a  person  should  be  sent  to  the 
penitentiary,  deprived  of  bis  dtisenshlp,  and 
branded  as  a  felon  for  the  remainder  of  his 
life,  who  has  done  no  act  which  injured  any 
one  and  has  done  no  act  which  was  intended 
to  injure  any  one.** 

Applying;  the  doctrine  announced  In  the 
Watson  Case  jast  quoted  and  keeping  In 
mind  the  fact  that  Mrs.  Thompson,  assignee, 
and  not  the  defendant,  disposed  of  this  prop- 
erty, so  far  as  this  record  shows,  fairly  and 
for  an  adequate  consideration,  the  defend- 
ant would  be  guilty  of  no  crime  in  assisting 
his  wife,  the  assignee  of  the  first  mortgage, 
in  foreclosing  the  mortgage  In  the  mannei 
disclosed  in  this  record. 

The  judfcment  of  the  trial  court  Is  there 
fore  reversed  and  the  cause  remanded. 

DOTLD.  P.  J.,  and  BIATSON,  J.,  concur. 


JOHNSON  V.  STATE.    (No.  A-3660.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Nov. 
22,  1021.) 

(Syltahua  hv  the  Court.) 

f.  Rape  •s»5UI)— EvMenee  satndeat  to  sap- 
port  Gonvlotlon  In  first  tfsgree. 

In  B  prO!»ecuHoa  for  rape,  evidence  KM  suf- 
ficient to  support  the  verdict  and  judgment  of 
conviction  for  rape  in  the  first  degree. 

2.  Rape  i@==>l9^-0ns  assisting  others  may  be 
convMod  thouflh  havlag  ao  iaterooarse  with 
prosecutrix. 

Where  the  evidence  shows,  or  tends  to 
show,  that  the  defendant  was  present  aiding 
and  assitfting  others  In  committing  a  rape  by 
force  and  violence,  overcomiug  the  resistance 
of  the  female,  a  conviction  will  be  sustained, 
even  though  he  did  not  personally  have  inter- 
course with  her. 


3.  Criminal  law  ISO—Change  of  veaao 

within  sound  discretion  of  trial  court. 
A  petition  for  a  change  o^  venue  is  ad- 
dresaed  to  the  sound  discretion  of  the  trial 
court,  and,  unless  it  clearly  appears  that  there 
is  on  abuse  of  such  discretion,  tins  court  will 
not  reverse  the  judgment  for  the  failure  of  the 
trial  court  to  grant  a  change  of  venue. 

Appeal  from  District  Court,  Delaware 
County ;  A.  C.  Brewster,  Judge. 

Forest  Johnson  was  couricted  of  rape^  and 
be  appeals.  Affirmed. 

Hunt  St  Beauearap,  of  Orbre,  Jolin  R. 
Leadi,  of  Leach,  and  James  S.  Davenport, 
of  Vlnlta,  for  plalntllt  In  error. 

B.  P.  Freeling,  Atty.  Gen.,  and  W.  O.  Hall. 
Asst.  Atty.  Gen.,  for  the  State. 


DOYLE,  P.  J.  This  appeal  Is  from  a  judg- 
ment of  conviction  for  rape  In  the  flrst  de- 
gree, the  punishment  having  been  assessed 
at  Imprisonment  in  the  penitentiary  for  20 
years.  The  information  charged  that  appel- 
lant, Forest  Johnson,  Dick  Johnson,  liay- 
mond  Scaggs,  and  Dan  Scaggs,  In  Delaware 
county,  on  or  about  the  13th  day  of  August, 
1919,  did  unlawfully,  feloniously,  against  the 
will  of  Lillie  Hayes,  and  by  force  and  vio- 
lence, sufficient  to  overcome  her  resistance, 
have  sexual  intercourse  with  her,  she,  the 
said  Llllle  Hayes,  not  being  the  wife  of 
either  of  the  said  defendants. 

A  motion  to  quash  and  set  aside  the  in- 
formation was  interposed  and  overruled,  and 
a  general  demurrer  was  interposed  and  over- 
ruled; the  defendants  then  filed  a  petition 
for  change  of  venue,  which  was  denied.  The 
defendants  then  asKed  and  were  granted  a 
severance.  Upon  appellant's  s^rate  trial 
the  jury  returned  Uieir  verdict  aa  above 
stated. 

The  errors  assigned  are  substantially  as 

follows:  That  the  court  erred  In  overruling 
the  motion  to  quash,  and  the  demurrer  to 
the  information;  that  the  court  erred  in  re- 
fusing to  grant  a  change  of  venue;  that  the 
verdict  Is  contrary  to  law  and  the  evidence; 
that  the  court  erred  in  admitting  Incompe- 
tent and  prejudicial  evidence:  that  the  court 
erred  In  giving  certain  instructions  and  in 
refusing  to  give  two  requested  instructions; 
and  that  the  court  erred  in  permitting  Im- 
proper remarks  by  the  county  attorney.  We 
will  dispose  of  these  assignments  of  error  in 
the  order  stated. 

The  grounds  of  the  motion  to  set  aside 
the  information  are  that — 

"The  original  complaint  was  filed  before  S.  R 
Beck,  justice  of  the  peace  in  the  town  of  Ber- 
nice;  that  on  the  defendant's  application,  and 
by  agreement  of  the  parties,  the  cause  was 
transferred  to  S.  C.  I^tt,  Justice  of  the  peace 
in  the  town  of  Grove,  and  the  defendants  were 
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held  to  answer  as  the  result  of  the  preliminarr 
ezarainattoD  before  said  justice,  S.  G.  Piatt; 
that  the  said  S.  R.  Beck  acted  outside  of  the 
jtutice  district  for  which  he  was  appointed  jus- 
tice of  the  peace,  and  for  this  reason  his  acts 
were  illegal  and  a  nuUitT'" 

In  support  of  the  motion  to  set  aside,  the 
coiint7  clerk  testified: 

"The  incorporated  town  of  Bernlce  is  in  town- 
ship No.  B,  whidi  township  i«  In  justice  dis- 
trict No.  4;  that  said  S.  K.  Bock  was  appointed 
justice  of  the  peace  to  fill  a  vacancy  caused  b; 
the  resignaUon  of  B.  T.  Tomi^lnB,  justice  of 
the  peace  of  the  town  of  Bernice,  and  that  S. 
R.  Beck,  at  the  time  he  was  appointed,  was  a 
resident  of  the  town  of  Bernice." 

It  Ij9  apparent  from  the  record  that  the 
motion  to  set  aside  does  not  state  facts  suffi- 
cient to  set  aside  the  Information,  and  the 
proof  offered  does  not  support  the  grounds 
alleged  In  the  motion.  Upon  the  request  of 
the  defendants  and  by  'agreement  of  the 
parties  the  prelinilnary  examination  was 
held  before  S.  C.  Piatt,  the  committing  mag- 
istrate; tills  left  nothing  for  the  defendants 
to  complain  of.  Upon  the  record  before  us 
the  motion  to  set  aside  the  Information  was 
properly  overruled. 

The  sufficiency  of  the  information  Is  not 
questioned  In  appellant's  brief,  and  we  And 
that  It  Is  sufficient,  and  the  demurrer  there- 
to was  properly  overruled. 

[3]  The  ground  set  up  In  the  application 
for  change  of  venue  was: 

"That  the  minds  of  the  inhabitants  of  Dela- 
ware county  are  so  prejudiced  against  each  of 
the  defendants  that  a  fair  and  impartial  trial 
cannot  be  had  in  said  eonntr." 

The  application  was  also  supported  by  the 
affidavits  of  three  other  persons.  The  court 
overruled  the  application.  It  has  been  the 
uniform  holding  of  this  court  that  the  grant- 
ing or  refusing  of  a  change  of  venue  Is, 
under  the  statute,  a  matter  resting  within 
the  sound  dlscretl<m  of  the  trial,  coort,  and, 
unless  it  clearly  appears  there  is  an  abuse  of 
such  discretion,  this  court  will  not  reverse 
the  judgment  for  a  failure  of  the  trial  court 
to  grant  a  change  of  venue.  Browder  v. 
State,  16  OkL  Or.  43,  180  Pac.  671;  Smith 
V.  State,  14  OtL  Cr.  348,  171  Pac  341; 
Gentry  v.  State,  11  OkL  Cr.  355,  146  Pac. 
719;  Edwards  v.  State,  9  Okl.  Cr.  306,  131 
Pac  95S,  44  U  B.  A.  (N.  S.)  701;  Sayers 
T.  State,  10  Okl.  Cr.  234,  135  Pac  1073; 
Tegeier  v.  State,  9  OkL  Cr.  138,  130  Pac 
U64;  Turner  v.  State,  4  OkL  Cr.  164.  Ill 
Pac.  988.  Upon  the  record  before  os  we 
are  of  the  opinion  that  there  was  no  error 
In  refusing  a  change  of  venue. 

The  alleged  rape  was  committed  about 
midnight  of  the  day  alleged,  at  the  home  of 
prosecutrix  in  Delaware  county,  Ave  miles 
south  of  Af  ton.  The  prosecutrix  and  her  six 


childrok  occulted  a  two-room  boose;  the 
oldest  girl  14  years  old,  the  UBSt  a  girl  12 
years  old,  the  next  a  boy  10  years  old,  the 
next  a  girl  8  years  oh),  the  next  a  boiy  4 
years  old,  and  a  baby  boy  20  oumtfas  <M. 
She  testified: 

"I  had  been  asleep.  Some  one  hollered,  "Hel- 
lo.* I  raised  up  and  asked  what  they  wanted. 
Some  one  said  tliey  were  looking  for  a  man  by 
the  name  of  O'Conner,  and  thought  he  waa 
there  In  the  house.  I  said,  'There  is  no  men 
folks  here.'  They  went  away  from  the  door, 
and  I  got  np  and  dressed,  and  with  my  daugh- 
ter began  to  search  for  a  knife  I  bad  there,  or 
piece  of  stove  wood  to  protect  ourselves.  In 
S  or  10  minutes  they  came  back.  They  said 
they  were  lawyers.  Dick  Johnson  had  a  Uttle 
pistoL  He  pointed  it  at  me,  and  told  me  to  put 
the  knife  down.  I  laid  it  on  the  incubator. 
Then  he  called  to  the  ottters  and  said,  'Come 
on;  lets  search  the  boase.*  Then  he  pointed 
the  gun  at  us,  and  told  as  to  throw  up  our 
hands;  be  was  going  to  search  all  of  us.  As 
he  said  this  he  passed  my  little  girL  who  was 
standing  near  the  door,  and  grabbed  my  arm  and 
started  on  through  the  bouse.  I  tried  to  jerk 
loose  from  him,  and  held  to  the  door.  He 
jerked  me  througn  and  kept  dragging  me  on  out 
towards  the  smokehouse.  I  began  screaming, 
and  he  said  he  would  shoot  me  if  I  hollered, 
but  I  kept  on  hollering.  He  took  me  around 
the  smokehouse.  Then  he  hit  me  with  his  fist 
and  knocked  me  down.  Then  he  said,  'Come 
on,  boys,  and  bold  her,'  and  the  others  came 
and  held  me  fast  on  the  ground  while  Dick 
Johnson  ravished  Then  Dan  Scaggs  did 

the  same  tiling.  Then  Forest  Johnson  ravished 
me,  while  I  was  begging,  screaming,  and  fight- 
ing and  doing  all  that  was  within  my  power  to 
stop  him.  Then  Baymond  Scaggs  started  to 
perform  the  Aame  thing.  No  one  was  holding 
me  then;  I  was  worn  out  and  couldn't  hardly 
move,  and  I  said  Mr.  Jarvls  was  coming,  and 
they  an  disappeared.  My  head  was  all  braised, 
and  my  clothes  were  all  torn.  When  I  came 
to  myself  I  gathered  up  my  children,  and  we 
went  t<t  Mr.  Jarvis'  place  and  stayed  there  ontil 
the  next  morning.  It  was  a  bri^t  mocnlight 
night." 

Iva  Smith,  daughter  of  Ullle  Hayes,  tes- 
tified: 

"My  age  Is  14.  When  the  men  came,  I  got 
up  and  put  on  my  clothes.  I  know  Forest 
Johnson;  and  he  was  there  that  night.  Dick 
Johnson  had  a  small  pistol  in  bis  hand,  and  said 
be  was  going  to  search  the  bouse.  Then  ha 
took  hold  of  mamma's  arm.  When  tiiey  came 
to  the  door,  she  told  him  she  was  not  going  any 
farther,  and  he  jerked  her  Into  the  kitchen. 
He  told  her  to  come  on  out;  he  wanted  to  ask 
her  a  question.  She  said  she  was  not  going, 
and  he  jerked  her  out  into  the  yard.  Forest 
Johnson  and  another  man  were  In  the  kitchen; 
I  heard  mamma  hollering,  and  said  I  was  going 
on  out;  he  said  I  was  noL  A  man  outside  told 
him  to  come  on,  it  was  his  time  next,  and  Forest 
Johnson  went  out.  After  a  while  mamma  fell 
into  the  door.  We  picked  up  the  children  and 
went  over  to  Mr.  Jarvis*  place." 
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The  testtmosj  of  Bra  Smith  was.  In  80b- 
Btance,  the  same  as  that  of  her  sister,  Iva. 

As  a  witness  in  his  own  behalf  appelant. 
Forest  Johnson,  testified: 

"My  age  is  22  years.  X  have  lived  in  Dela- 
ware comity  12  years,  except  about  2  years  that 
I  was  in  the  serrice.  On  tilie  night  of  August 
IStli,  We  went  to  a  chariTari  at  Mr.  Seed's. 
Then  we  got  in  buggies  and  went  to  Mrs.  Hayes. 
When  we  got  there  Raymond  Scaggs  and  Dick 
Johnson  went  up  to  the  bouse;  Dan  Scaggs  and 
myself  stayed  back,  and  I  don't  know  what  they 
did  or  said  to  this  lady.  Didc  talked  to  her, 
and  they  went  around  the  house.  Dan  Scaggs 
and  myself  walked  up  and  stood  behind  a  brick 
chimney.  Dick  Johnson  and  this  lady  lo<^ed 
anns  and  walked  towards  the  smokehouse;  I 
stepped  into  the  bouse  where  the  children  were 
and  talked  to  them;  I  knew  the  two  oldest 
girls.  I  did  not  have  a  gun.  Oue  of  the  chil- 
dren said  'Where  is  mamma?'  X  said,  *Sbe  is 
outside  the  house,'  Another  said,  'Are  they 
going  to  hurt  her?*  and  I  said,  Vo,  they  are  not 
gohig  to  hurt  her;  she  will  be  back  In  a  few 
minutes.'  Raymond  Scaggs  came  to  the  door 
and  said,  Ijet's  go;  there  is  nothing  doing:* 
and  I  walked  oat  ot  the  bouse,  and  we  went 
away.  I  did  not  ravish  Mrs.  Lillie  Hayes,  and 
I  was  not  ont  In  the  back  yard  with  her,  and  I 
did  not  know  what  happened  ont  behind  the 
•mokehonse." 

[1,1]  The  testimony  in  the  case  is  very 
Tolominous,  covering  several  htindred  pages, 
but  the  forcing  excerpts  sutQce  to  show 
that  the  case  was  one  for  the  consideration 
of  the  Jury.  The  testimony  on  the  part  of 
the  state,  if  credited  as  It  was,  was  amply 
aafficient  to  sustain  the  verdict 

Some  exceptions  were  taken  during  the 
course  of  the  trial  to  the  admission  of  ert- 
denc©  bearing  upon  the  issues  In  the  case, 
but  we  are  of  opinion  that  none  of  them  were 
weU  taken. 

No  objection  was  made  or  exception  taken 
to  any  of  the  instructions  given  by  th&  court. 
Taken  as  a  whole,  the  instmctlona  correctly 
covered  eT^y  phase  of  the  case  presented 
by  the  testimony. 

During  the  argument  of  counsel  for  the 
prosecution,  an  assistant  prosecutor  made  the 
remark,  "These  boys  tell  you  that  she  walked 
out  glibly,  arm  In  arm  with  a  stranger." 
Whereupon  conns^  for  the  defendant  object- 
ed to  the  remark,  and  the  court  overruled 
the  objection.  The  remarks  of  counsel  must 
be  consid^ed  and  construed  in  reference  to 
the  evidence,  and,  considering  the  testimony 
in  the  case,  the  remark  was  not  objection- 
able. 

We  have  given  this  case  our  carefol  con- 
sideration, and  find  no  error  Justifying  a  re- 
TersaL   The  Judgment  is  therefore  alhrmed. 

HATSON  and  6ESSEY,  JJ.,  concur. 


JOHNSON  V.  STATE.    (No.  A-3659.) 

(Criminal  Court  of  ^peala  of  Oklahoma.  Not. 
21, 1921.) 

fSvUahus  by  Me  Oovrt^ 
Safflcleipy  of  evidanoe. 

In  a  prosecution  for  rape,  evidence  held  snf- 
fideot  to  support  the  verdict  and  judgment  of 
conviction  for  rape  in  tbe  first  degree,  and  that 
no  material  error  was  committed  on  the  triaL 

Appeal  from  District  (^urt,  Delaware 
Connty;  A.  O.  Brewster,  Judge. 

Dick  JohnwHi  was  ocmvlcted  of  and 
be  appeals.  Afflnned. 

Hunt  &  Beaucamp,  of  Grove,  John  B. 
Leacb,  of  Leadi,  and  James  B.  Davenport, 
of  Vinlta,  for  plaintiff  In  error. 

S.  P.  rreeling,  Atty.  Oen.,  and  W.  01  Hall. 
Aaat.  At^.  (Sen.,  for  the  Stated 

DOTIiB,  P.  J.  This  appeal  Is  from  a 
Judgment  of  conviction  rendered  npon  the 
verdict  of  a  Jury,  finding  the  defendant,  Dick 
Johnson,  guilty  of  rape  In  the  first  degree, 
and  fixing  his  punishmrat  at  imprisonment  in 
the  penit«itlary  for  20  years.  The  Informa- 
tion charges  that  Dldi  Johnson,  Forest  John- 
son, Raymond  Scaggs,  and  Dan  Scaggs,  did  in 
Delaware  county,  on  or  about  the  13th  day 
of  August,  1918,  unlawfully,  feloniously,  and 
by  force  and  violence  overcoming  her  resist- 
ance, have  sexual  Intercourse  with  Lillie. 
Hayes,  she,  the  said  Llllle  Hayes,  not  being 
the  wife  of  either  of  said  defendants.  A 
severance  was  granted,  and  upon  the  de- 
fendant, Dick  Johnson's  separate  trial,  tbe 
Jury  returned  their  verdict  as  above  stated. 

This  case  is  a  companion  case  to  that  of 
Forest  Johnson  v.  State,  affirmed  at  this 
term,  201  Pac.  1006,  but  not  yet  [officially]  re- 
ported. The  testimony  was,  In  substance,  the 
same,  and  the  assignments  of  error  are  the 
same;  Counsel  tor  the  defendant,  by  agree- 
ment with  counsel  for  the  atate,  submitted 
the  cause  ui>on  their  briefs  filed  In  the  com- 
panion case  of  Forest  Johnsm  v.  State, 
wherein  this  court  held  8dv«Ml7  to  the  coo- 
tentlons  made. 

Upon  consideration  of  the  whole  case  we 
are  satisfied  that  the  substantial  rights  of  the 
defeadant  have  not  been  prejudiced  by  rea- 
son of  any  error  of  law  appearing  in  the 
record.  As  shown  by  the  record  the  defend- 
ant has  had  a  fair  and  Impartial  trial  and 
we  think  the  testimony,  without  any  doubt. 
Is  ample  to  sustain  the  conviction.  The  Judg- 
ment of  the  district  court  of  Delaware  conn- 
ty Is  therefore  afflnned. 

UAT30N  and  BBSSEY,  JJ.,  conCQT. 
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COMMERCIAL  NAT.  BANK  OF  GREAT 
FALLS  V.  THRASHER.    (Nft.  4486.) 

(Supreme  Court  of  Montana.   Not.  8,  1921.) 


F.  A.  PATRICE  A  CO.  T.  MoDONNBLL  1009 

(201  P.) 

to  Justify  U.  Woodard  t.  Webster,  20  Mont 
270,  50  Pac.  791. 

Confronted  with  this  condition  In  the  rec- 
ord, the  nnea^lalned  d^ay  at  appellant  Is 
fataL 


Exoeptioa*,  bill  of  «ss>S9<l)— Delay  la  preseo- 
tatlon  of  proposed  Mil  asd  asiasdaasls  hsM 
fstal. 

Where,  172  days  after  plaintiff  served  on 
defendant  appellant  its  proposed  amendments 
to  defendant's  proposed  bill  of  ezceptioDs,  the 
bin  and  proposed  amendments  were  first  pre- 
sented to  the  trial  judge  for  settlement,  no  ex- 
cuse for  the  delay  appearinc,  the  delay  was 
fatid,  under  Bev.  Codes,  i  67^  and  Judgment 
must  be  afflrmed;  no  error  appsariag  in  Judg- 
ment roIL 

Appeal  from  District  Court,  Cascade  Coun- 
ty; J.  B.  Lealie^  Judge. 

Action  by  the  Commercial  National  Bank 
of  Great  Falls  against  J.  W.  TtaraaheF, 
Vtam  Judgment  fm  irilatntttF  and  ordra  deny- 
ing new  trial,  defmdant  appeals.  Judgment 
and  order  afflrmed. 

Fre^an  &  Thelen,  ot  Great  FallB,  for 

api>ellant 

Peters  &  Smltb.  of  Great  Falls»  for  re> 
gpondent  , 

SPENCEB,  G.  This  Is  an  action  to  enforce 
Ikayment  of  a  promissory  note.   After  issues ' 
joined  by  appropriate  pleadings,  trial  resulted  ! 
In  a  judgment  in  favor  of  the  plaintiff.   It  | 
appears  from  the  record  that  the  defendant ! 
served  his  proposed  bill  of  exceptions  in 
support  of  motion  for  a  new  trial  upon  the 
plaintiff  within  the  additional  time  granted 
by  the  court,  and  that  thereafter  on  Novem- 
ber 14,  1918,  within  the  time  granted  by 
stipulation,  the  plaintiff  served  upon  defend- 
ant its  proposed  amendments  to  the  bill; 
that  on  May  5,  1919,  172  days  thereafter, 
the  bill  and  amendments  as  proposed  were 
first  presented  to  the  trial  Judge  for  settle- 
mrait;  that  thereafter  and  before  settlement 
(the  exact  date  not  being  clear  fronf  the 
record)  the  plaintiff  filed  wrltt«i  objections  j 
to  the  settlement  of  the  bill,  urging  violation  j 
of  section  S788,  Revised  Codes,  In  support  of  i 
its  objection.   The  bill  was  settled  May  28, ' 
1919.    Defendant's  motion  for  a  new  trial 
was  denied,  and  appeal  is  from  the  order  ' 
denying  the  motion  and  from  the  Judgment 

As  the  appeal  from  the  order  denying  the 
motion  must  be  dl^xraed  of  by  reason  of  a 
clear  violation  of  the  plain  provisions  of 
section  6788,  Revised  Codes,  further  state- 
ment of  the  facts  becomes  unnecessary.  The 
record  Is  wholly  barren  of  any  excuse  for 
delay  in  the  presentation  of  the  proposed  bill 
and  amendments  to  the  trial  Judge.  Like- 
wise It  Is  undisclosed  whether  or  not  the  i 
proposed  amendments  to  the  bill  were  allow- 
ed.  In  the  absence  of  an  affirmative  showing 
to  excuse  the  delay,  there  Is  no  presumption  ■ 


"A  motion  for  a  new  trial  is,  in  this  state, 
a  statutory  remedy,  and  can  only  he  invoked 
in  the  manner,  within  the  time,  and  upon  the 
grounds  provided  in  the  statute.  The  losing 
party  must  pursue  the  requirements  of  the 
statute,  or  else  he  cannot  avail  himself  of  the 
remedy."  State  ex  reL  Walkerville  v.  District 
Court,  28  Mont  17%  74  F«e.  414;  Ogle  at  aL  v. 
Potter,  24  Mont  601,  02  Paa  820. 

A  foil  discnaalon  of  the  requlremoitB  of 
aectloD  6T88,  Ber.  Codest  la  found  In  the 
following  decMons,  and  leatea  open  to  this 
court  but  one  courae,  via.,  disregard  the  hill 
enttrdiy,  together  with  all  queBtions  aougiht 
to  be  preamted  thereby.  Beat  Mfg.  Ca  t. 
Button,  49  Mont  78-88,  141  Pao.  693 ;  Can- 
ning T.  Fried,  48  Mont  66%  139  Pac.  448; 
Girard  r.  McClenan.  39  M<nit  623,  106  Pac: 
224;  State  ex  reL  Walkerrllle  t.  District 
Court,  supra;  Wrl^t  et  aL  Mathews, 
28  Mont  442,  72  Pac.  820 ;  Powor  t.  Lenoir, 
22  Mont  169,  50  Pa&  106;  Woodard  t. 
Webster,  supra. 

With  nothing  before  ns  but  the  Judgmoit 
roll,  in  which  we  find  no  error,  wo  reoomm^id 
that  the  Judgment  and  order  a^iealed  tnnu 
be  aflBrmed. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  ■  the  Jndgmoit  and 
order  appealed  from  are  affirmed. 


P.  A.  PATRICK  A  CO.  V.  MoOONNELL. 

(No.  4489.) 

(Supreme  Court  of  Montana.   Oct  81,  1921.) 

(.  Asslgnmsnts  for  benefit  ef  oredltors  ^^236 
—Business  may  be  eantlnaed  only  by  saanl- 
mons  oontent. 

Continuance  of  business  of  assignor  by  as- 
signee is  Justified  where  all  the  creditors  con- 
sent thereto;  bat,  in  the  absence  of  such  an 
agreement  no  creditor  can  be  compelled  to 
submit  to  a  continuance  si  tiur  business  aa  a 
going  coneein. 

2.  Asslonmsnts  for  boaelK  ef  eredltors  «=3>236 
—Judgment,  If  oonstnied  as  aotberlzlng  ooa- 

tlnuing  bnslaess,  held  not  warranted  by  atat- 

■to  boeaaae  aot  llMRIafl  tiaa. 

Judgment  refuring  to  enjoin  assignor  from 
continuing  asrignee's  .business,  If  construed  as 
an  authorisation  to  continue  the  business,  did 
not  limit  the  time,  and  so  was  not  within  the 
authority  conferred  by  Sess.  Laws  1919,  c.  180; 
authorizing  continuation  of  business  only  for  a 
limited  time. 
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3.  Assignments  for  benefit  of  oredltors  «»236 
—Statute  held  not  retroactive. 
Sess.  Laws  1919,  c.  ISO,  empowering  the 
court  to  authorize  coatiauaoce,  asaignee  for 
ft  limited  time  of  businesa  of  assignor  for 
benefit  of  creditors,  does  not  apply  to  an  as- 
signment made  before  Its  passage;  the  as- 
sigmneDt  being,  in  effect,  a  contract,  so  that 
to  give  retroactive  effect  to  the  statute  would 
be  to  destroy  tbe  validity  of  the  contract  or 
affect  the  obligations  by  it  imposed  upon  the 
assignee. 

Appeal  from  District  Court,  Cascada  Coun- 
ty; J.  B.  Leslie,  Judge. 

Action  by  F.  A.  Pajtrlck  &  Co.  against  L. 
M.  McDonnell,  assignee  of  P.  A,  St.  Amour. 
From  Judgment  for  defendant  and  order 
oTerruling  motion  for  new  trial,  plaintiff 
appealB.   Judgment  and  order  reversed. 

H.  F.  McGue,  of  Great  Falls,  for  appellant 
Cooper,  St^benson  ft  Hoorer,  of  Great 
Falls,  for  respondent 

BEZNOLDS  J.  Action  was  brongbt  to  en- 
j(dn  defendant,  as  aaafgnee  of  P.  A.  St. 
Amour,  trom  continuing  tbe  business  form^ 
ly  conducted  by  his  assignor  and  toe  an  order 
requiring  him  to  liquidate  tbe  estate,  pay  off 
tbe  claims  to  tbe  extent  tbat  the  assets  tit  tbe 
estate  would  pay  tbem,  and  terminate  his 
trust  Judgment  was  entered  for  defendant 
Motion  for  new  trial  was  omruled.  Plain- 
tiff appeals  from  the  Judgment  and  tbe  order 
overruling  the  motion. 

In  February,  1918,  P.  A.  St  Amonr  made 
an  asslgmuent  for  tbe  benefit  of  his  creditors 
to  defendant  McDonnell.  With  tbe  ctmseot  of 
a  majority  of  tbe  creditors,  the  assignee,  in- 
stead of  liquidating  tbe  assets,  continued  tbe 
retail  business  of  tbe  assignor  as  a  live  and 
going  concern.  He  employed  the  assignor 
to  assist  in  tbe  management  of  the  business 
and,  in  fact,  Intrusted  tbe  assignor  with  most 
of  its  details.  Clerks  were  employed  and  an 
active  business  was  continued  for  a  period 
of  about  one  year  prior  to  the  commencemmt 
of  this  action.  During  tbat  period  the  assig- 
nee, upon  the  advice  of  the  assignor,  pur- 
chased new  Btod£  to  tbe  extent  of  over  $50,000 
and  in  the  usual  course  of  business  extended 
credit  to  customers  In  excess  of  ¥62,000.  In 
addition  to  the  assignee's  salary,  there  was 
also  incurred  a  general  expense  of  about 
$10,000.  It  seems  that  It  was  the  IntenUon 
of  the  majority  of  tbe  creditors  and  the  as- 
signee that  tbe  latter  should  continue  the 
business  as  a  going  concern  until  such  time 
as  its  net  income  would  be  sufflclent  to  de- 
fray the  Indebtedness.  It  is  the  contention  of 
plaintiff,  however,  that  In  tbe  absence  of 
consent  of  all  the  creditors,  the  assignee  has 
no  right  so  to  do,  and  we  are  satisfied  that  such 
contrition  must  be  sustained. 

[1]  This  Is  not  a  question  as  to  whether  the 
creditors  will  receive  a  larger  percentage  by 


a  continuance  of  tbe  business  or  such  an 
arrangement  in  general  would  be  benefldal  to 
all  parties  concerned,  but  It  Is  a  question  of 
the  obligation  of  the  trustee  to  each  In- 
dividual creditor.  It  may  be  conceded  that  if 
all  creditors  consrat  to  such  an  arrangement, 
then  the  assignee  would  be  Justified  in  follow- 
ing out  such  a  plan,  for  then  no  one  would  be 
in  a  position  to  make  any  objection  thereto. 
HowevCT,  in  tbe  absence  of  an  agreement  by 
all  the  creditors  any  one  creditor  is  entitled 
to  have  his  rights  as  a  creditor  recognised 
and  observed  and  to  have  the  assignee  per- 
form the  duty  enjoined  upon  liim  by  law. 

An  assignment  for  tbe  benefit  of  creditors 
is  designed  to  terminate  the  business  of  the 
assignor  in  relation  to  tbe  assigned  property, 
and  It  is  then  the  duty  of  tbe  assignee,  with 
reasonable  dispatoh,  to  collect  all  the  assets 
and  convert  them  into  cash  and.  after  paying 
the  expenses  of  tlie  tmst.  aivly  the  monera  In 
hand  to  the  payment  of  the  daims  propor^ 
tlouately.  accounting  to  die  assignor  for  any 
surplus  that  may  remain  after  tbe  daima 
have  been  paid  in  fulL  After  tbe  assignment 
Is  made,  no  creditw  can  be  compelled  to  sub- 
mit to  a  continuance  of  the  bnsinesa  aa  a 
going  cimcem.  with  the  Incidental  risks  of 
buying  and  selling  oa  ereSit  and  the  possible 
loss  of  assets  actually  In  existence  at  the  time 
of  the  assignment  The  object  of  the  assign- 
ment is  not  to  enable  any  person  to  speculate 
with  the  property  ai  the  assigns,  even 
though  It  be  for  tbe  ben^t  of  the  creditors, 
but  merely  to  use  those  assets  to  satisfy  the 
claims.  Wllhelm  t.  Byles.  60  Mich.  581,  27 
N.  W.  847,  29  N.  W.  118;  Resensteln  t.  Cole- 
mnn,  18  Mont  4S0,  46  Pac.  1061.  Defendant 
however,  insists  that  In  this  case  It  appears 
by  the  correspondence  between  the  plaintiff 
and  defendant  tbat  plaintiff  consented  to  the 
continuance  of  the  business,  and  that  there- 
fore it  Is  estovped  now  from  objecting  there- 
to. An  examination  of  the  correspondence 
shows  that  the  plaintiff  had  some  knowledge 
of  tbe  fact  tbat  the  business  was  being  con- 
ducted as  a  going  concern,  but  at  most  the 
correspondence  shows  a  mere  acquiescence 
but  not  a  consent  We  do  not  believe  that 
there  is  anything  in  the  correspondence 
which  estops  the  plaintiff  from  demanding  a 
settlement  of  this  trust 

[2, 3]  Our  attentitm  has  been  called  to 
chapter  180  of  the  Session  Iaws  of  ldl9,  in 
which  it  Is  provided  as  follows: 

"E.  Power  of  Co«r*.— The  coort  shall  have 
power:  (1)  To  aatborlse  the  business  of  the 
BsalgDor  to  be  conducted  for  a  limited  period 
by  assignee,  if  necessary  in  the  beet  interests 
of  the  estate,  and  allow  additional  compensa- 
tion for  such  services." 

This  statute  Is  Inapplicable  for  two  rea- 
sons: First  that  It  does  not  appear  In  this 
case  that  tbe  court  authorized  a  continuance 
of  the  business  for  a  limited  time.   If  the 
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jDdgmait  SB  tbe  cue  ia  to  Iw  ctnutmed  u 
implied  author!^  to  continue  business — 
wUch  Is  doubtful— It  mtiBt  be  construed  as 
autborit7  to  continue  tbe  budness  for  an /un- 
limited time,  which  is  not  within  the  provl- 
fiiou  of  tbe  statute.  There  was  no  other 
court  order  or  Judgment  autborizlng  tbe  con- 
ttauance  of  the  business  at  all.  Second,  the 
statute  was  not  passed  until  about  a  year 
after  tbe  assignment  was  made.  As  the  aa- 
slgnment  is.  In  efTect,  a  contract,  the  statute 
cannot  be  given  retroactive  effect  so  as  to 
destroy  the  validity  of  the  contract  or  effect 
the  obligations  by  it  imposed  upon  the  aa* 
signee. 

For  the  reasons  herein  given,  the  Judgment 
and  the  order  overruling  the  motion  for  new 
trial  are  reversed. 

Xterersed. 

BRANTLT,  0.  J.,  and  COOPER.  HOLLO- 
WAT,  and  QALEN,  JJ.,  concur. 


SMITH  V.  CHRISTE  et  al.    (No.  4442.) 

(Supreme  Court  of  Montana.   Oct  8,  1921.) 

Veiilor  asd  purchaser  «=s|l7,  119— Buyer  on 
resolssioR  must  act  promptly  uri  rastore 
posMssloa. 

A  buyer  of  land  ander  contract,  if  he  de- 
sires rescission  on  crrouad  of  fraudulent  rep- 
resentations, must  Bdj  promptly  upon  dis- 
covery of  tbe  facts,  and  restore  possession  to 
the  seller,  in  view  of  Ber.  Codes,  {  60S6. 

Appeal  from  District  Court,  Fergus  Coun- 
ty; Jack  Briscoe,  Judge. 

Action  by  Anthony  J.  Smith  against  Emil 
J.  Chrtste  and  anotber.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  AfSrmed. 

Obarles  J.'  Marshall  and  0.  W.  Buntin, 
both  of  Lewistown,  for  appellant. 

Belden  &  DeKalb,  of  Lewistown,  tor  re- 
spondents. 

HEYNOLDS,  J.  Action  was  commenced 
for  rescission  of  a  certain  land  contract  and 
consummated  sale  in  fulflllment  of  the  con- 
tract frnn  defendant  Cbrlste  to  plaintiff.  At 
tbe  <dose  of  plaintiff's  case,  motion  tor  Judg- 
ment was  made  by  defendants,  wblcta  mo- 
tion was  granted.  Judgment  was  thereupon 
entered  In  favor  of  defendantiL  Plaintiff 
has  appealed  from  the  Judgment 

It  appears  fnnn  tbe  proof  dat  on  or  about 
the  19tb  of  Octobo-,  1017,  plaintiff  entered 
into  a  certain  written  contract  with  defend- 
ant Chriate  to  purchase  cotaln  land  situate 
In  Fergus  county,  Mont,  cooBlsting  of  ap- 
proximate 480  acres,  paymmt  therefor  to 
be  made  serially,  and  upon  completion  of 
jmymnitB  he  was  to  rec^ve  a  deed.  On  or 
about  the  22d  of  Marcb,  1018,  a  portion  of 
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tbe  purchase  inrice  having  been  paid,  a  deed 
WBM  given  by  defuidant  Chrlste  to  plaintiff 
and  bis  wife  covering  the  premises,  and 
thereupon  a  note  and  mortgage  were  given 
by  plaintiff  and  wife  to  defendant  Bank  of 
Fergus  County  to  cover  the  balance  of  the 
purchase  price.  While  the  mortgage  was 
taken  in  the  name  of  the  bank.  It  appears 
that  defmdant  Chrlste  was  and  is  the  own- 

of  the  same.  Prior  to  the  execution  of  tbe 
contract  defendant  Chrlste  represented  to 
plaintiff  that  the  land  in  anestion  was  free 
of  tan  weed,  with  the  exception  of  a  few 
acres  which  he  described.  Plaintiff  insists 
that  he  relied  upon  such  representations, 
that  they  were  false,  and  that  be  baa  been 
misled  to  his  prejudice.  Upon  execution  of 
the  deed  to  the  premises  to  plaintiff,  he 
moved  upon  the  land  and  made  it  hla  home. 
On  or  about  the  5tb  of  April  be  first  discov- 
ered  that  the  land  was  overrun  with  fan 
weed,  and  thereupon  formed  tbe  tnt«itlon  of 
tendering  back  to  defendant  Chrlste  a  deed 
to  the  premises  and  demanding  a  return  of 
the  payments  whidi  he  had  made,  with  in- 
terest thereon,  and  the  cancellation  of  the 
note  and  mortage.  At  that  time  he  was 
aware  of  his  rights  in  the  matter.  On  or 
about  the  Sth  day  of  July  he  served  npon 
defendant  CSiriste  a  written  notice  in  which 
he  made  the  tender  above  mentioned,  and  de- 
manded the  return  of  his  money,  the  Inter- 
est therecni,  the  cancelation  of  the  note  and 
mortga^,  together  with  damages  resulting 
from  defendant's  breach  of  the  contract  Al- 
though, as  plaintiff  testified,  be  knew  on  or 
about  tbe  Sth  day  of  April,  1918,  that  the 
land  was  infested  with  fan  weed,  yet  he  con- 
tinued to  occupy  the  premises  from  that  time 
until  tbe  trial  of  this  acti<ni,  which  was  held 
in  March,  1919,  and  during  that  time  made 
improvemmts  upon  the  prMulses,  employed 
labor  upon  the  land  and  harvested  aud  sold 
off  tbe  ranch  a  crop  of  over  800  bushels  of 
wheat  The  question  Is  whether  or  not;  un- 
der these  drcumstanees.  plaintiff  is  entitled 
to  rely  upon  his  attempted  rescission  of  the 
sale  and  recover  back  the  moneys  paid,  with 
interest  thereon,  and  have  decreed  a  can- 
cellation of  the  note  and  mortgage  given  by 
himself  and  wife  as  part  payment  on  tbe  pur- 
chase price. 

The  rule  Is  settled  b^<md  contrwersy  that 
In  case  a  contract  for  tbe  pundiase  of  land 
Is  procured  through  false  representations 
whereby  the  vendee  baa  beeaa  deceived  and 
defrauded,  tbe  latter  has  an  election  of  fffm- 
edies.  Be  may  stand  uimhi  the  mntract  and 
bring  an  action  for  damagoa,  or  be  may  re- 
scind the  contract,  returning  all  of  valne  be 
has  received,  and  receive  whatever  (tf  value 
with  which  he  may  have  parted.  He  may 
dect  to  pursue  either  course,  but  be  cannot 
pursue  both  of  them.  In  case  he  desires 
rescission  of  the  ctmtract,  be  must  act 
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promptly  upon  discovery  of  the  facta  which 
entitle  him  to  rescind  and  he  Is  aware  of 
his  right  to  rescind,  and  "he  mnst  restore  to 
the  other  party  everything  of  value  which 
he  has  received  from  him  under  the  contract, 
Or  must  offer  to  restore  the  satne,  upcxi  con- 
dition that  such  party  shall  do  likewise,  un- 
less the  latter  Is  unable  or  positively  refuses 
to  do  so."  Section  6066,  Bev.  Codes.  If, 
then,  In  this  particular  case,  plalntlfF  desired 
to  rescind  because  of  the  alleged  fraud.  It 
was  his  duty  to  tender  back  to  defendant 
Christe  all  that  he  had  received  by  virtue 
of  the  sale  and  keep  his  tender  good.  He 
could  not  stand  upon  the  contract  and  at  the 
same  time  demand  its  rescission.  Snch  con- 
duct is  illogical.  Inconsistent,  and  unfair  to 
the  vendor.  Anumg  other  things  that  plain- 
tiff received  as  a  result  of  the  sale  was  the 
possemlon  of  the  property,  and  If  he  desired 
rescIaslCHi.  it  was  bis  €ttity  to  restore  posses- 
Bl<nt  to  defendant  Ohiiste,  or,  at  least,  vacate 
the  prmlses  so  that  Ohrlste  conld  resume 
possession  at  any  time.  Instead  of  doing 
this,  however,  plaintiff  continued  In  posses- 
sion of  the  premises,  exercised  domtolon  over 
the  same  up  to  and  including  the  trial  of 
this  action,  covering  a  period  of  approxi- 
mately <H»6  year  from  the  time  of  discovery 
of  the  alleged  fraud,  and  enjoyed  all  the 
fruits  of  such  possession  for  that  period.  It 
Is  our  opinion  that  such  conduct  Is  Incon- 
sistent with  any  claim  of  rescission,  and 
diat.  evw  though  plaintiff  served  upon  de- 
fendiant  Christe  a  notice  of  resclssttm,  the 
sufflcloicy  of  which,  however.  Is  doubtful, 
yet  by  his  conduct  In  retaining  the  posses* 
slon  of  the  ranch,  ecerdsiog  acts  ot  owner- 
ship over  it,  and  retaining  the  benefits  of 
such  possession,  rescission  was  waived. 
Snch  a  course  is  more  in  the  nature  of  afflr- 
matlon  of  the  sale  than  of  repudiation  of  It 
Ott  T.  Pace,  43  Mont  S2, 116  Pac.  37.  Under 
these  drcumstanoea  the  trial  court  was  Jus- 
tified In  granting  the  motion  for  Judgment. 

For  the  reasons  h^einbefore  stated,  fb» 
Jndgmeat  is  affirmed. 

Affirmed. 

BRANTLT.  C.  J.,  and  OOOPBB,  and  HOt*- 
LOW  AT.  JJ.,  concur. 

OALI!^,  J.,  being  absent,  did  not  hear  the 
argument*  and  takes  no  part  In  the  forego- 
ing decision. 


BADER  V.  MILLS  &  BAKER  CO.  «t  al. 

(No.  995.) 

(Supreme  Court  of  Wyoming.   Nov.  22,  1921.) 

I.  Appeal  and  error  «a9500(2),  501(2)  —  Rul- 
ings and  exceptions  must  be  shown  by  Jour> 
nal  entries  In  record. 

Kulings  on  motions,  as  to  pleadings,  snd 
exceptions  thereto,  must,  under  Comp.  St.  1920, 


S  6406,  be  shown  by  Journal  entries  in  the 
ord;  and  it  is  not  enough  tlmt  the  clerfc,  as  a 
part  of  his  certi^cate  of  the  record,  state  that 
the  motions  were  overruled. 

2.  Trial  «sal59— Motion  for  sensnit  aat  asa^ 
stitute  for  motion  to  direct  verdloL 

A  motion  for  peremptory  nonsait  cannot 
take  the  place  of  a  motion  to  direct  a  verdict; 
Comp.  St  1920,  I  6870,  ennmerating  the  only 
grounds  for  dismlBsal.' 

3.  Principal  and  aoent  «s>l59(2)  —  Trespaaa 
«=>30— Agent  liable  for  wrongful  act. 

One  participating  In  a  posItiTe  wroni^  as  a 
trespus,  thont^  as  agent  of  anotherr  fa  liaUe. 

4.  Pleadlsfl  «B»67  —  PlalstHr  Mt  rsqilrad  is 
plead  Inability  to  redsos  dasiaies. 

It  is  not  a  plaintiff's  duty  to  plead  Us  in- 
ability to  reduce  the  damages  from  defeodantTs 

wrongful  act 

5.  Danages  «s>l63(2)-Defeadurt  kaa  tardea 
of  proof  M  nltlgatloa. 

Defendant  haa  the  burden  of  proof  tm  miti- 
gation of  danutges. 

6.  Damagai  «=>62(3)— Fallsre  ef  persM  In- 
jured to  prevaat  or  rediee  dsMtaa  Ml  a 
oomplete  dofeasfc 

Tlut  plaintiff  did  not  take  st^  to  repair  tn- 
Jury  to  the  banks  of  his  Irrigatim  dStdi  dooM  Iv 
defendant  and  so  prevent  loas  of  cropa.  Is  not 
a  complete  defense,  but  goes  only  to  reduction 
of  damages. 

7.  Damages «=»62(l)— Steps reqstred by  wroai- 
ed  party  to  redact  danages  stated. 

Only  reasonable  efforts  and  expendltnres 

are  required  under  the  rules  as  to  mitigating 
damages;  the  test  being,  What  would  an  ordi- 
narily prudent  man  do  under  the  eircumstancea? 

8.  Damaees  «»208 (7)— Whether  by  reqslrsd 
steps'damages  eould  have  bsen  prevosted  hsM 
qnestloa  lor  Jury. 

Wketiier  one  wh(we  irrigation  diteh  waa  In- 
jured by-  another  could  by  steps  required  of 
him  have  repaired  the  injury,  and  tbi^  in  time 
to  prevent  loss  of  bis  crops,  Aeltf,  under  the 
evidence,  a  question  for  the  Jury. 

9.  Waters  and  water  esurset  «s»l7a— Dsfaad- 
snts  liable  If  but  for  their  wmOfsl  wesksu- 
Ing  of  plaintiff's  ditoh  it  would  wt  have  baon 
broken  by  suooeedlng  rains. 

If  but  for  defendants*  wrongful  weakening 
of  the  banks  of  plaintiff's  irrigation  ditch  they 
would  not  have  been  broken  by  the  succeediag 
rain,  their  acts  are  the  proximate  cause,  ren- 
dering them  liable,  and  the  case  Is  removed 
from  the  operation  of  the  rules  applicable  to 
the  acta  of  God. 

10.  Appeal  and  error  «=>882(I2)  —  Wast  ef 
otearness  In  iastmctions  given,  having  bees 
In  requested  lustruotlons,  net  gnHiad  of  oom- 
plaint 

Instructions,  even  If  not  stating  as  dear- 
ly as  might  be  the  thought  that,  If  tiie  dam- 
age would  have  been  done  by  ralna,  though  de- 

fendauts'  preceding  acts  had  not  beAi  done, 
they  would  not  be  liable,  may  not  be  comptaln- 

ed  of  by  them;  the  language  being  as  dear  ar 

that  of  their  requested  instructioDs. 
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f  I.  Trial  «s»286  -  Wtrds,  naUwfilly  ud 
wroHgfnlly  fa  u  Inttmetloi,  eonldaral  with 
rtfenaoe  to  tha  triai. 

Where  plalo^  whMe  (Btch  waa  weakan- 
cd  \>y  defendanta  taUnc  aaad  from  (3ie  banke 
thereof,  resultins  in  aaceeedlnK  nlna  breabing 
them,  coneededly  gave  defendanta  permisaton  to 
go  on  his  land  and  tahe  aand  therefrom,  bat 
the  iaeue  on  which  evidence  waa  introduced  hj 
both  Bides  was  vhether  taking  it  from  the 
banka  waa  not  only  withoat  hU  conaent,  but 
againat  hia  proteat,  the  worda  **nnlavfally** 
and  "moDghilly"  in  the  taiatnietioo,  that  it  the 
Jury  find  that  defendanta  wrongfoUy  and  nnlav- 
fuUy  entered  on  plaintiira  land  and  injured  the 
ditch,  are  to  be  conatdered  aa  rtferring  to  aoch 
faane. 

12.  Trial  «s»253<8)--Roqiflstad  laatraeMoa  bad 
M  Hiaorlm  evIdaMt. 

Requested  infitniction  that  damagea  to  cropa 
could  not  be  recovered  on  account  of  Injury  to 
irrigation  ditch,  becauee,  for  eanaea  for  which 
defendants  were  not  responsible,  water  could 
not  have  been  obtained  at  the  headgate,  keldl 
properly  refused,  as  ignoriag  evidence  that  It 
could  have  been  obtained  lower  down  from  the 
river  near  which  tbe  ditch  ran. 

13.  Appaal  aid  arror  ^»882(I2)— Errar  la  la- 
atniotlon  followlag  language  of  roqueat  la- 

vHed. 

Error  in  iastruction  following  language  of 
requested  Inatmctiona  Invited. 

14.  Daiaaiaa  4s92i7— Praferabia  form  of  atat- 
1h  maaaure  of  damaoa  for  partial  daatruotloa 
of  growing  crop  givea. 

In  case  of  partial  destruction  of  growing 
crop,  statement  that  the  measure  of  damages 
is  the  difference  between  the  market  value  of 
the  crop  before  and  after  the  injury  at  the 
time  and  place  thereof  ia  dearer  and  preferable 
to  one  tiiat  th«  measure  of  damagea  for  injury 
to  or  destructions  of  growing  crops  is  the  val- 
ue ihereol  in  the  condition  they  wera  at  the 
time  and  place  of  tbe  injury  or  deatmetlon. 

18.  Appaal  and  error  «=>1068(4)  Uao  of 
"oaaW  la  laatrootlen  aa  to  detorailalag  dani- 
aia  for  partial  deatruotloii  of  growlag  orop 
harnleaa,  la  vlaw  of  avMaaoo  aid  uwaM  of 
verdict 

Uoa  of  "conU"  In  Inatmetlon  aa  to  damage 

for  partial  destruction  of  growing  crop  that  in 
determining  the  market  value  of  the  crop  de- 
atroyed  the  jury  should  find  the  difference  be- 
tween the  value  of  the  crop  which  plaintiCC 
"would  or  could"  have  produced  had  he  not  been 
deprived  of  water  by  defendant,  and  the  value 
of  what  he  did  produce,  deducting  neceaaary 
coat  of  prodoetion,  harvaattng,  and  marketing, 
while  objecdofwble.  A«Id  hannleaa  in  view 
of  evidence,  including  reaaonable  certainty  that 
the  crop  would  have  matured  had  it  not  been 
injured,  and  the  amount  of  the  verdict 

16.  Treapasa  ^>20(3)  —Posieaaloa  eaough  aa 
against  mora  traspaaaare  for  daango  to  Irri- 
gation dHch. 
nongh  the  land  from  whidi  defendanta 
took  sand,  injuring  the  bonks  of  plaintiffs  Irri* 
gation  ditch,  belonged  to  the  state,  plalntifTa 
poaaeaaion  of  his  ditch  waa  enough,  aa  against 


defendanta,  mora  treapaaaera.  to  bave  the  banka 

nnmoleated. 

A^teal  from  Dlatrict  Court,  Natrona  Oonn* 
ty;  Charles  B.  Winter,  Judge. 

Action  by  Cliarles  Bader  againat  Sfllls  ft 
Baker  Company  and  another.  Judgment  for 
plalntlDf,  and  defendants  appeal.  Affirmed. 

Floyd  B.  Pendell,  of  Casper,  for  appellants. 
Hagens,  Stantey  ft  Murane,  of  Casper,  for 
respondent. 

BLUMB,  J.  VbB  plaintiff  in  this  case,  re- 
spondent herein,  oonmenoed  an  action 
agalBBt  flie  defendants,  appelUtnta  hN^,  for 
damages  in  treapasB,  dalmlng  that  d^c^- 
ant  took  gravel  froia  or  near  the  natoral 
banks  of  plalnttfFs  IrrlgatliiK  dlMi,  Gurehf 
weakening  such  banks;  that  dtfmdant,  far- 
ther, by  driving  aoeas  and  In  otber  ways, 
weakened  a  dam  or  dike  bnUt  by  plaintifr 
w&ldi  adjfdned  the  foregoing  natural  bank 
and  was  used  for  the  purpose  of  fordng  wa- 
ter furthw  down  Into  i^tntifrs  irrigating 
ditch;  that  as  a  result  of  these  acts  the 
high  water  of  tbe  Platte  river  in  June,  1918, 
washed  away  part  of  the  natural  bank  mm- 
tioned,  and  in  turn  and  aa  a  result  thereof, 
tbe  dike  or  dam  mentioned;  that  by  reason 
thereof  plaintiff  was  untible  to  irrigate  his 
land  and  he  raised  only  a  partial  crop;  that 
most  of  his  alfalfa  died  out;  and  he  was 
compelled  to  repair  hia  ditch.  At  the  close 
of  plaintiff's  evidence  defendants  moved  for 
a  nonsuit  At  the  close  of  the  testlmimy 
they  moved  for  a  directed  rerdtct.  Both  of 
these  motions  were  overruled,  and  the  Jury 
returned  a  .verdict  in  favor  of  plaintiff  for 
$2,000.  Jndgmrat  was  entered  <hi  the  ver- 
dict, and  the  case  is  here  on  direct  appeal. 

[1]  1.  The  defendants  made  a  motion  in 
the  court  b^ow  to  require  the  plaintiff  to 
make  bis  petiti(xi  more  deflntte  and  certain, 
and  also  a  motion  to  strike  certain  parts  of 
the  petition.  There  are  no  Journal  entries 
in  the  record  containing  the  ruling  of  the 
court  therecmi.  or  showing  whether  an  excep- 
tion was  reserved  to  either  ruling,  as  re- 
quired by  sectlou  6406  of  the  statutes.  The 
clerk  certifies,  at  the  end  and  as  a  part  of 
his  certificate  anthentlcatlug  the  record, 
that  these  motions  were  overruled,  but  such 
certificate  cannot  take  the  place  of  the  entries 
themselves.  Further,  that  certtflcate  does  not 
show  any  exception  to  tbe  rulings.  We  can- 
not»  accordingly,  consider  aseignmqtts  of  er> 
ror  numbers  1  and  2. 

[I]  2.  The  motions  for  nonsuit  were  prop- 
erly overruled.  Such  motion  cannot  take  the 
place  of  a  motion  to  direct  a  verdict  Tbe 
case  of  Hnlhem  v.  Union  Padflc  Railroad 
Co.,  2  Wyo.  46B,  la  decisive  of  the  point  It 
fully  discusses  this  subject,  and  holds  that 
a  case  can  only  be  dismissed  in  acccodanoe 
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with  the  proTlslmiB  of  tbe  Code  of  Civil  Pro- 
cedure, whtcb  are  embodied  In  what  Is  now 
section  5879  of  the  Statutes  of  1920,  and 
hence  that  the  court  has  no  authority  to  or- 
der a  peremptory  nonsuit  against  the  will  of 
the  plaintiff. 

[S]  3.  It  iB  the  theory  of  the  appellants 
that  defendant  Mills,  as  agent  for  Mills  & 
Baker  Company,  and  the  latter  as  agents 
for  the  State  Highway  Commission,  are  not 
responsible  in  trespass  unless  they  IntmUm- 
ally,  or  with  knowledge  of  tbe  wrong,  com- 
mitted the  tort.  On  this  theory  a  motion  was 
made  In  tbe  court  below  for  a  directed  ver- 
dict fbr  defendant  Mills.  An  instruction  on 
this  subject  was  also  offraed,  but  not  given. 
Tile  principles  ot  law  on  this  subject  ap- 
ply equally  to  boUi  defendants,  and  we  need 
not  discuss  separator  tbe  asrignments  of 
error  having  reference  thereto.  There  Is  evi- 
dence bi  tbe  case  to  warrant  a  fludlng  that 
the  corporatUm  actually  took  away  the  grav- 
el which  weakened  the  dltdi  Innk,  and  that 
the  defendant  Mills,  as. president  of  the  cor- 
poratlou,  was  its  managing  agent  in  the 
wOTfc,  and  fnlly  understood  what  was  done. 
The  contention  of  appellants  <m  tUs  subject 
cannot  be  sustained.  It  Is  a  fundamental 
rule  of  the  law  of  tort.  Including  trespass, 
that  all  who  participate  In  the  wrong  are 
i>quBily  liable.  38  Oyc.  485,  1042.  An  agent 
Is,  gra»ally,  not  liable  to  a  third  person  for 
failure  to  perform  a  duty,  and  in  such  case 
is  re^nslble.  generally,  only  to  his  princi- 
pal. So,  too.  it  has  often  been  held  that  tl 
be  receives  property  from  one  whom  he  is  en- 
titled to  regard  as  the  owner,  and  merely 
transports  It  to  another,  he  Is  not  liable;  tbe 
reason  being  that  possession  of  personal  prop- 
erty Is  prima  fade  evidence  of  ownership, 
and  hence  to  receive  It  from  the  possessor 
and  to  deliver  It  according  to  order  Is  not  to 
be  r^rded  as  a  tort  Bordltt  v.  Hunt,  25 
Me.  419,  43  Am.  Dec.  280.  But  where  he 
commits  a  positive  wrong,  he  cannot  shield 
himself  simply  because  he  acts  as  agent  for 
another,  for  no  one  can  authorize  him  to  com- 
mit a  wrong.  In  Crane  v.  Onderdonk,  67 
Barl).  (N.  Y.)  47,  56,  the  court  said: 

"Although  an  agent,  for  nonfeasance  and 
omissions  of  duty.  Is  not  liable  except  to  his 
principals,  the  rule  is  otherwise  when  the  act 
complained  of  is  misfeasance.  In  all  such  oases 
be  it  personally  responsible,  whether  he  did  the 
wrOQg  intentionally,  or  igoorantl;  by  the  au- 
thority of  bis  principal;  for  the  principal  could 
not  confer  on  bim  any  authority,  to  commit  a 
tort  upon  tbe  rights  or  property  of  another." 

In  the  case  of  Welsh  v.  Stewart,  31  Mo. 
App.  376,  the  court  said: 

"In  case  of  nonfeasance,  an  agent  is  liable 
only  to  his  principal;  but  in  cases  of  malfeas- 
ance, or  trespass,  be  is  liable  to  tbe  person 
injured,  and  cannot  shield  himself  by  proving 
that  he  committed  the  trespass  under  a  con- 
tract with  some  one  else." 


In  the  case  of  Hasen  v.  Wight,  87  He.  233, 
32  AtL  887,  the  court  said: 

"And,  surely,  If  Mrs.  Wight  had  no  autiiority 
to  cut  wood  or  timber  upon  the  premises,  she 
could  confer  none  upon  her  servant.  A  stream 
can  never  rise  higher  than  its  fountain;  and 
a  servant,  as  such,  can  never  iuive  greater  au- 
thority tban  his  employer.  And  if  Mrs.  Wight 
was  a  trespasser  *  *  *  in  directing  tbe  wood 
and  timber  to  he  cut,  clearly  the  defendant  was 
also  a  trespasser  in  executing  her  command." 

In  the  case  of  Llghtner  v.  Brooks,  2  Cllfif. 
287,  Fed.  Cas.  No.  8,844,  the  court  said: 

"Undoubtedly  all  persons  coounanding,  pro- 
curing, aiding,  or  assisting  In  the  commission  of 
a  trespass  are  principals  in  the  transaction,  and 
stand  responsible  to  answer  in  damages  to  the 
injured  party.  Both  the  master  who  commands 
tbe  doing,  and  the  servant  who  does  the  act 
of  trespass,  may  be  made  responsible  as  pria< 
cipals,  and  may  be  sued  jointly  or  severally  for 
damages,  as  the  injured  party  may  elect," 

Without  quoting  further  from  cases,  we  re- 
fer to  Beed  v.  Peck,  163  Mo.  333.  63  &  W. 
734;  Lane  v.  Cotton,  12  Mod.  472,  88  EngL 
Bep.  1458;  Marfihall  v.  Bggleston,  82  Hi.  App. 
52;  Walters  t.  HamUton,  79  Mol  App.  237; 
Keber  v.  Telephone  Co.,  196  Ma  App.  60,  100 
S.  W.  612;  cases  collated  in  SO  L.  B.  A.  615; 
Burdick  on  Torts,  182,  183;  B(rt)inson  v. 
Mining  Co.,  178  Mo.  App.  631,  163  S.  W.  885. 

[4-1]  4.  CDonsel  for  d^aidanta  cootend 
that  nnder  the  evldraice  It  appears  that 
plaintiff  could,  by  a  moderate  expenditure  at 
effort  and  money,  not  exceeding  $350,  hare 
repaired  the  damage  done,  and  that  hence 
plaintiff  should  not  recover  anything  few  the 
loss  of  crapa.  Several  assignmoits  of  ermi 
based  on  this  subject  may  be  considered  to- 
gether. It  is  tme^  as  oounsd  state,  that 
plaintiff  cannot  recover  for  any  losses  which 
might  have  been  prevented  by  reasonable  ef- 
forts on  bis  part  17  a  J.  767-  But  this  is  a 
matter  In  mitigation,  and  It  was  not  tbe 
plalndiTs  duty  to  plead  Us  Inability  to  re^ 
duce  the  damages.  8  R.  C  618;  Indlsnaptriis 
St  By.  Co.  V.  Bobinson,  167  Ind.  414,  61  N. 
B.  9S6.  And  the  burden  of  proctf  on  this  sub- 
ject rested  upon  tbe  defendant  17  C.  J. 
1025.  In  Coetlgan  v.  R.  Co.,  2  Denio  (N.  T.) 
609,  43  Am.  Dec.  758,  the  court  said  in  refw* 
ence  to  this  defeuse: 

"But  first  of  all  the  defense  set  up  should  be 
proved  by  tbe  one  who  sets  it  op.  He  seeks 
to  be  benefited  by  a  particular  ^matter  of  fact, 
and  he  should  therefore  prove'the  matter  al- 
leged by  him.  The  rule  requires  him  to  prove 
an  affirmative  fact  whereas  tbe  opposite  role 
would  call  upon  the  plaintiff  to  prove  a  negatlTe, 
and  therefore  the  proof  should  come  from  tbe 
defendant.  He  is  the  wrongdoer,  and  presump- 
tions between  him  and  the  person  wronged 
should  be  made  in  favor  of  the  latter.  For 
this  reason,  therefore,  the  onus  must  in  sU  sudi 
cases  be  upon  tbe  defendant" 

Where  such  defense  Is  proven.  It  is  not  a 
oomiAete  defense,  but  would  only  reduce  the 


Digitized  by 


Wya)  BADER  T.  MILLS  4  BAKER  00. 

(201  P.) 

damages.   Belnap  t.  Widdisos,  S2  Utah,  246,  mined  some  trees. 

00  Pac.  303,  and  hence  the  Instruction  asked 
on  this  subject  would  not  have  been  proper. 
Only  reasonable  efforts  and  expenditures  are 
required  under  tbls  rule.  The  test  is.  What 
would  an  ordinarily  prud^t  man  do  under 
like  circumstances?  17  C.  J.  770.  There  was 
evidence  In  this  case  tending  to  show  that 
the  repair  of  the  ditch  and  dike,  in  order  to 
save  the  water  for  the  irrigating  season  of 
1918,  could  hare  be«i  made  wily  during  one 
day;  that  plaintiff  did  not  have  the  teams  or 
help  In  order  to  do  this  during  that  day, 
but  Uiat  defendant  did.  Under  this  evidence, 
the  qnestloo  was.  wp  think,  one  for  the  Jury 
to  decide.  The  court  snhmttted  it  to  them 
under  proper  InstructlonB,  and  we  ttdnk  that 
this  was  tight. 

[I]  Q.  It  was  the  theory  ot  the  plataitlff 
that  file  Interference  with  the  natural  and 
artificial  dike  ms  the  proximate  cause  of 
the  damage,  setting  In  motion  the  force  ot 
the  HopA  that  «me  on  Jnne  18,  UKL8;  the  de- 
fendants' theory  was  that  the  flood  was  an 
act  of  God.  and  th«ef<n«  the  proxtmate 
cause  of  the  injury.  It  is  the  gneral  role 
that  where  the  first  cause  sets  the  other  In 
opo-ation.  It  is  the  proximate  cause;  Tlw  Q. 
n.  Booth,  171  U.  S.  450,  1«  Sop.  Ot  9,  48  Li 
IM.  234;  Dlckinscm  t.  Bt^e,  17  Pi«k.  (Mass.) 
78,  28,  Am.  Dec.  281;  Cleveland  "By.  Ock  t. 
Oarey,  33  Ind.  App.  275,  71  N.  n.  244;  Deny 
T.  Flltner.  118  lifoss.  181;  Scott  t.  Hunter. 
46  Pa.  192,  84  Am.  Dec.  542.  He&ce^  when 
the  effect,  the  cause  of  whlOh  is  to  be  consid- 
ered. Is  found  to  be  in  part  the  resolt  itf  the 
participation  of  man,  whether  it  be  from  ac- 
tive intervention  or  neglect  or  failure  to  act 
the  whole  occurrence  it  thereby  humanised, 
as  It  were,  and  removed  from  the  opentlnn 
of  the  rales  applicable  to  the  acts  of  God. 

1  O.  J.  1175.    As  was  said  In  Amend  T. 
RaUroad  Co.,  91  Neb.  1. 135  N.  W.  235: 

"It  is  pretty  well  Bettled  that  if  a  wrong  or 
act  of  negligence  is  committed  and  that  act  con- 
tributes proximately  to  the  injury,  ev«n  though 
combined  or  in  conjunction  with  the  act  of 
God,  the  wrongdoer  will  be  liable,** 


In  Pola<^  V.  Fioche;  35  CaL  416,  95  Am. 
Dec.  116,  the  court  said: 

*'Beft>r«  an  act  can  be  eonridered  the  act  of 
the  elements  it  must  appear  that  no  homan 
agency  intervened,  for  if  It  did,  Uie  elements 
cannot  be  regarded  as  the  cause,  but  only  aa  the 
means.  Had  the  waters  in  question  broken 
through  the  embankment  of  the  natural  reser- 
Tolr  in  which  they  had  accumulated  without  the 
agency  of  man,  the  loss  would  have  fallen  with- 
in the  exception  contained  in  defendant's  cove- 
nant The  case  shows,  however,  that  they 
woidd  not  liave  broken  through  fixe  embank- 
ment but  for  the  help  of  maa." 

In  the  case  of  Dickinson  v.  Boyle,  supra, 
the  defendant  dug  into  the  bank  of  a  river 
near  a  dam  that  had  been  built  across  the 
river,  took  away  some  graTel,  and  under- 
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As  a  result  thereof  a 
flood,  that  came  about  three  weeks  later, 
washed  away  idalntlfTs  soil.  The  dtfendant 
waa  held  liable. 

[10]  Not  a  great  deal  of  contention,  per* 
haps,  is  made  as  to  these  principles  of  law. 
but  It  is  contended  that  the  court  should 
have  pointed  out  to  the  jury  that  if  the  flood 
had  been  so  overwhelming  that  the  damages 
would  have  been  caused  without  reference  to 
the  acts  of  the  defendants,  then  that  the  lat- 
ter should  not  be  held  liable.  Apparently  for' 
that  purpose  an  Instruction  was  asked  that 
the  defradants  could  not  be  held  responsible 
for  damages  caused  by  rains,  cloudbursts,  or 
hi^  waters,  nor  by  any.  cause  other  than  the 
negligent  acts  cX  deftaidants.  The  court  In- 
structed the  Jury  that  if  the  damage  was 
caused  sol^  by  the  hlift  water,  the  defoid- 
ants  would  not  be  bdd  resi^dble.  Again, 
In  another  instruction,  the  court  told  the  }ury 
that  where  an  Injury  Is  caused  by  the  act  of 
God,  such  as  lightning,  earthquake,  hurricane, 
cloudburst  or  other  unusual  calamity,  the  pet^ 
son  receiTtaig  Injury  fnHU  audi  cause  cannot 
recover  damages  by  reason  thereof  but  ri^t- 
ly  added  that  such  acts  ot  nature  must  be  the 
sole  cause,  not  aided  or  brought  about  by  hu- 
man agency.  We  think  that  these  Instruc- 
tions snfOdently  omveyed  to  the  Jury  the 
thought  that  if  the  damage  would  have  been 
done  these  forces  of  nature,  even  in  the 
absence  (tf  the  acts  of  defoidants.  then  that 
they  could  not  hold  the  latter  responsible. 
In  any  event  while  the  thought  is  not,  per- 
haps, as  dearly  stated  as  might  be  done,  tlie 
language  of  the  instructions  given  by  the 
court  Is  as  clear  as  that  offered  by  the  de- 
fendants, and  no  ground  for  complaint  there- 
fore exists. 

[Ill  6.  Counsel  for  appellants  complain  of- 
the  following  Instruction  given  by  the  court: 

"If  yoQ  find  or  believe  from  the  evidence, 
that  defendants  wrongfully  and  unlawfully  en- 
tered upon  the  lands  and  premises  in  the  pos- 
seBsion  or  owned  by  plaintiff,  and  Injured  the 
irrigation  ditch  of  phdntiff,  then  your  verdict 
must  be  for  the  plaintiff." 


Counsel  object  that  the  court  thereby  prac- 
tically directed  the  Jury  to  return  a  verdict 
for  plaintiff,  in  face  of  the  fact  that  defend- 
ants claimed  that  the  plaintiff  had  ^ren  his 
consent  to  enter  upon  his  premises  and  take 
the  gravel.  The  plaintiff  claimed  that  while 
he  gave  his  consent  to  take  gravel,  that  con- 
Beat  was  subject  to  the  Qualification  that  his 
ditch  should  not  be  injured,  and  that  the 
main  damage  to  the  ditch  was  done  In  the 
last  two  days  before  the  flood,  over  his  pro- 
test and  against  his  objections.  To  sustain 
these  respective  theories  evidence  was  Intro- 
duced by  the  parties.  We  think  that  the 
words  "unlawfully"  and  "wrongfully"  snould 
be  construed  as  having  reference,  at  least  in- 
directly, to  the  injury  to  the  ditch.  If  the 
d^tadants  unlawfully  or  wrongfully  entered 
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^IntlfTs  ditch  and  the  bank*  thereof— which 
were  part  of  the  whole  of  his  premises — and 
In  so  doing  Injured  the  ditch,  or  if  they  un- 
lawfully or  wrongfTjUy  Injured  the  ditch, 
without  refer^ice  to  the  entering,  then  the 
plaintiff  was  entitled  to  at  least  nominal 
damages.  The  court  here  made  reference  to 
unlawful  and  wrongful  acta ;  not  to  acts  law- 
fully done  with  the  consent  of  plaintiff,  and 
no  acta  of  the  latter  class  were  therefore 
thereby  excluded  from  the  consideration  of 
the  Jury.   We  see  no  error  Id  the  instruction. 

[12]  7.  Counsel  for  defendants  contend  that 
the  dltcb  of  plaintifr  was  destroyed  at  a  cer- 
tain point  of  rocks,  the  location  of  which  we 
cannot  determine  from  the  evidence,  except 
that  it  la  above  the  dam  aestroyed  by  the 
flood;  and  they  further  contend  that  plaintiff 
could  In  no  event  have  obtained  water 
through  the  ditch  In  the  summer  erf  1918,  and 
hence  defendants  should  not  he  held  responsi- 
ble for  the  value  of  the  crops.  They  offered 
the  following  Instructions,  which  the  court 
refused  to  give; 

•THie  court  instructs  the  Jury  that  if  yoa 
should  find  from  a  fair  preponderance  of  the 
evidence  that  the  ditch  of  the  plaintiff  was 
washed  away  by  the  high  flood  water  of  the 
Platte  river  above  the  dam  owned  by  the  plain- 
tiff so  that  water  could  not  have  been  run 
through  said  ditch,  even  though  available,  then 
and  in  that  event  you  are  instructed  that  the 
plaintiff  could  recover  no  damage  for  bis  crops." 

The  difficulty  with  the  instruction,  as  well 
as  the  argument  of  counsel  on  this  point 
throughout,  is  the  fact  that  there  was  evi- 
dence In  the  case  that  plalntlft  was  able  to 
take  water  from  the  river  not  tmly  at  the 
headgate,  but  at  various  points  along  the 
course  of  the  ditch,  Nvhtch  ran  at  Aiany 
points  close  to  the  river.  The  defendants 
are  not  In  position  to  dispute  the  rlgbt  of 
plaintiff  to  change  the  point  of  diversion. 
The  witness  Veltch  testified  that  this  water* 
could  have  been  taken  out  of  the  river  at  or 
near  the  so-called  upper  dam,  which  was  be- 
low the  point  of  rocks,  just  as  well  as  at 
the  headgate.  Other  evidence  of  similar  ef- 
fect appears  In  the  record.  Hence  the  condi- 
tion of  the  ditch  at  the  point  of  rocks  could 
not  make  any  dlfferrace  whatever,  and  the 
InBtractloD  offered,  in  view  of  this  state  of 
the  record,  would  have  been,  therefore^  mis- 
leading. 

[13,  14]  8.  Defendants  complain  of  the  re- 
fusal to  give  an  instruction  asked,  on  the 
measure  of  damages,  and  of  that  given  there- 
on. The  instruction  asked  is  as  follows. 

court  instructs  the  jury  that  the  meas- 
ure of  damages  for  the  partial  destruction  of 
growing  crops  !s  the  market  price  of  the  crops 
at  the  time  of  Its  destmctloD." 

The  instruction  g/iven,  after  stating  that 
plaintiff  would  be  entitled  to  the  actual  dam- 
ages sustained,  in  case  defendants  damaged 
the  crops  of  plaintiff,  proceeds  as  fnUowst 


**rhe  measure  of  damages  for  tiie  Injary  to 
or  destruction  of  growing  crops  is  the  value  of 
the  crops  In  the  condition  tiiey  were  In  at  the 
time  and  place  of  the  Injury  or  destmctfoo.** 

The  language  quoted  as  given  by  the  court 
is  taken  from  Hatch  Bros.  Go.  t.  Black,  25 
Wyo.  110, 121, 16S  Pac.  618,  which  deals  with 
a  total  destruction,  while  in  the  case  at  bar 
th^e  was  mly  a  partial  destmctlon.  This 
court  had  before  it  an  insmiction  dealing 
with  such  partial  destruction  In  Wyoming 
Central  Irr.  Oa  v.  Laporte,  26  Wya  24&,  2S8, 
182  Pac.  485,  where,  however,  the  Instruction 
given  In  that  case  was  neither  approved  nor 
dlsaivroved.  The  quoted  porticm  of  the  in* 
structlon  here  given  dosdy  follows  the  lan- 
guage of  the  Instructioa  offered,  and  what- 
ever error  it  contains  is  tbra«fore  invited  er- 
ror, for  whldi  we  would  not  reverse  the  case. 
While  the  phraseology  used  by  the  court  la 
at  times  found  In  authorities,  still  It,  as  well 
as  the  Instruction  offered,  may  be  coostrued 
to  mean  that  the  whole  value  of  the  acf^  may 
be  recovOKd,  tboutfi  it  Is  only  partially  de- 
stn^ed,  or  where  it  Is  only  "Injored."  A 
much  better  and  dearer  expression  is  that. 
In  case  of  partial  deetmctton,  the  measure  of 
damages  is  the  difference  between  the  market 
value  of  the  crop  befwe  and  after  the  injury 
at  the  time  and  idace  thereof.  17  G  J.  887. 
888. 

[If]  We  think  pertiaps,  though  counsel 
have  not  made  it  clear,  that  the  main  objec- 
tion is  to  that  portion  of  the  Instructioa  giv- 
en whkdi  ff^ows  that  above  quoted,  and 
which  instructs  the  Jury  in  substance  that 
In  determining  tlie  martet  Tftlue  of  the  cnv 
destroyed  they  should  find  the  difference  be- 
tween the  value  of  the  crops  which  plaintlfl 
"would"  w  "couU"  taave  pxodooed,  bad  be 
not  been  deprived  of  irrigating  watw  by  de- 
fendant, and  the  value  of  what  be  actually 
did  pKt&aob,  dodtKUng  Oierefrom  the  addi- 
tional neceesBry  cost  of  producing,  harreot- 
Ing,  and  marketing  the  fun  crop,  and  taking 
Into  ctmsldemtlon  the  testbnony  of  tbB  mar^ 
ket  value  of  like  crops  during  the  season,  of 
I9ia 

The  value  ^  a  growing  crop  oosislsts  of 

more  than  the  mere  sprouts  or  blades  from 
the  seed  sown,  wbidi  often  mndd  be  wwtb 
Uttle  even  for  feed.  Such  a  crop  has  a  po- 
tential valne,  a  value  as  a  growii^;  erofh 
which,  under  reasonable  cultivation,  will  gen- 
erally be  brought  to  maturity  by  On  forces 
of  nature.  In  case  that  such  a  crop  Is  de- 
stroyed by  another,  wholly  or  In  part,  It 
would  be  unjust  to  ignwe  tfaeee  elements  of 
raliw.  Still  tbat  value  mnst  be  fixed  as  of 
the  time  of  tbe  injury,  and  tbe  nine  at  ma- 
turity cannot  serve  as  ttie  standard.  Tban 
may  arise  many  contingencies  onder  wbteh 
the  crop  would  not  come  to  maturity.  Ball, 
excessive  rains,  drouth,  or  other  forces  of 
nature  might  Interfere,  whereby  it  might  be 
totally  or  partially  destroyed.  A  persoD  boy- 
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log  a  crop  for  Instance  In  the  month  of  June 
would  take  Into  consideration  these  various 
elements,  as  well  aa  the  cost  and  expenses 
necessary  in  order  to  ultimately  get  the  crop 
to  market  The  method,  however,  of  prov- 
ing the  market  value  of  the  crop  at  the  time 
of  the  destruction,  or  the  difference  In  the 
value  before  and  after  the  Injniy,  In  case  of 
partial  destruction.  Is  not  always  easy.  In 
the  case  of  Colorado  Cons.  L.  &  W.  Co,  v. 
Eartman,  5  Colo.  App.  150,  38  Pac.  02,  it  was 
fixed  1^  witnesses  in  a  direct  manner,  and, 
as  there  said,  if  the  witnesses  are  ctHupetent, 
it  would  seem  that  that  la  the  easiest  and 
best  method.  But  it  probably  could  not  of- 
ten be  determined  In  that  way,  nor  would  a 
market  value  at  the  time  and  place  of  Injury 
always  exist  Hence  courts  allow  evidence 
OS  to  what  kind  of  crops  On  land  In  question 
wlU  ordinarily  iwodace,  as  to  what  may  be  the 
state  of  growth  of  0ie  crop  when  destroyed  or 
injured,  the  average  yield  per  acre  of  similar 
land  in  the  n^ghtrarbood,  the  probability  of 
maturing  the  crop  In  questloii,  the  maifcet 
value  of  the  crop  Injured  and  tiw  market 
value  of  the  probable  crtv  wlthont  the  In- 
jury at  the  time  of  maturity,  the  reasonaUe 
cost  and  openses  that  would  have  been  In- 
curred, after  the  injury*  In  fitting  for  and 
hauling  the  crop  to  market,  and  other  evl- 
doice  trom  wbicSi  the  jury  win  be  allowed  to 
determine  what  the  actual  market  value  of 
the  crop  destn^ed,  or  the  difference  in  value 
before  and  after  the  Injury,  actually  Is.  Tel- 
ler V.  Dredging  Co^  151  CaL  209,  90  Pac  912, 
12  L.  E.  A  (N.  S.)  267,  12  Ann.  Cas.  770; 
Int  Agrlci  Coip.  t.  Abercromble^  184  Ala. 
244,  OS  South.  S49,  40  L.  B.  A  (N.  SO  41S; 
Sayers  v.  Ulssourl  Paa  By.  Co.,  82  Kan.  123, 
107  Pac  641.  27  L.  &  A.  (K.  S.)  168;  XT.  a 
Smelting  Oa  t.  Sisam.  191  Fed.  293. 112  a  C. 
A.  37,  87  U  B.  A.  (N.  S.)  976;  Smith  v.  Hicks, 
14  N.  M.  BGO,  98  Pac.  138,  19  L,  B.  A.  (N.  SO 
938;  Ft.  Worth,  etc.  By.  Co.  v.  Speer  (Tex. 
Civ.  AppO  212  ^  V.  782;  Cola  Con.  L.  &  W. 
Co.  T.  Hartman,  supra;  Roberts  v.  Lehl,  27 
Colo.  App.  851,  149  Pac  861;  Hoover  v 
Shott,  68  Cola  885.  189  Pac  84S;  Naylor  T. 
moor,  61  Utah,  882,  170  Pac  9TL 

In  the  case  of  Roberts  v.  Lehl,  supra,  the 
court,  speaking  of  one  method  of  arriving  at 
the  damages,  said  In  part: 

"If  the  crop  baa  no  market  valne  at  the  time 
and  place  of  the  loss,  and  there  la  a  reaeooable 
certainty  that  it  would  have  matured  if  the 
breach  of  the  lease  had  not  occurred,  the  jury 
should  be  told  to  ascertain  what  such  crop,  con- 
sidering its  condition  immediately  before  the 
deatmetion,  would  ordtnarfly  have  brought  on 
the  market,  with  ordinary  care  In  matuHng, 
harvesting  and  marketing,  conaidering  the  aver- 
age yield  of  such  crops,  in  the  same  seBsoo  and 
locality,  on  similar  land,  under  similar  circum- 
stances; and  then  to  deduct  from  such  market 
value  what  the  ordinary  and  prudent  expense 
would  be  to  mature,  harvest  and  market  such 
a  crop;  and  that  such  difference  would  be  the 


value  of  the  crop  diatroyed,  or  the  damage  sus- 
tained.'* 

In  tha  case  of  Candler  t.  Ditcb  Gc  28 
Nev.  151,  80  Pac.  7S1«  6  Ann.  Caa.  946,  tbo 
conrt  said: 

"From  an  examination  of  many  antiioritiea 
we  are  convinced  that  a  Jost  and  reasonable  rale 
for  the  measure  of  damages  for  the  loss  of 
growing  cn^  In  cases  like  the  one  now  before 
this  eonrt,  where  it  appears  that  the  crops  have 
been  entirdy  destntyed,  or  nearly  so,  and  where 
there  appears  to  be  a  reasonable  certainty 
that  they  would  have  matured  but  for  the 
wrongful  act  of  the  defendant,  would  be  to  allow 
the  plaintiffs  the  probable  yield  of  the  crops 
under  proper  cultivation,  tiie  value  of  the  yield 
when  matured  and  ready  for  market  and  de- 
ducting therefrom  the  estimated  upenae  of 
produdng,  harvesting,  and  marketing  them,  aud 
also  deducting  the  vidne  of  any  portion  of  the 
crops  that  may  have  been  saveid." 

In  the  case  of  Naylor  v.  Floor,  snpra,  the 
court  approved  of  the  fdlowlng  Instruction 
as  substantially  correct: 

"The  measore  of  damage  is  the  dilTerence  be- 
tween the  market  value  of  the  crop  before  the 
alleged  damage  was  done  and  the  market  value 
of  the  crop  after  the  aBeged  damage  was  done. 
Tills  may  be  calculated  by  flnding  the  market 
value  the  entire  crop  would  have  at  maturity 
if  no  Injury  thereto  had  been  done,  and  da- 
ducting  therefrom  the  entire  market  valne  of 
the  crop  at  maturity  in  Its  alleged  injured  state. 
The  diiTereuce,  If  any,  will  enable  you  to  calcu- 
late the  amount  of  damage.  From  this  amount 
80  found,  if  yon  so  find,  you  must  deduct  its 
proportion  of  the  cost  of  harvesting,  marketing, 
and  bringing  the  crop  to  maturity." 

One  of  the  important  facts  whUdi  Mcuak- 
ingly  should  be  made  to  amfORr  Is  that  the 
crop  woidd  have  been  reasonably  certain  of 
maturity  If  it  had  not  been  Injured  or  de- 
stroyed. That  being  diown,  we  see  no  rea- 
son why  the  maturity  vainer  togethw  with 
the  other  elwrata  above  mentioned,  should 
not  be  considered  In  fixing,  according  to  the 
method  pointed  out,  the  amount  of  damages. 
We  do  not  here  determine  the  sc^  measure 
of  damages  that  should  govom  In  such  cases, 
but  idmply  whether  the  Instruction  given 
In  this  case  by  the  lower  court  Is  substantial- 
ly correct  Tested  by  the  rules  here  mm- 
tioned,  while  the  word  "could"  In  ^>eaking 
of  the  amount  of  crop  to  be  raised  Is  not  to 
be  commended,  we  think  that  on  the  whole 
the  jury  were  not  misled  as  to  the  method 
of  determining  the  damages,  and  we  think 
that  no  prejudice  occurred  reason  of  the 
instruction  given,  especially  in  view  of  the 
fact  that  no  claim  is  made  that  the  verdict 
is  excessive,  and  because,  further,  there  ap- 
pears to  be  ample  evidence  In  the  record  to 
sustain  the  amount  of  damagee,  and  ample 
facts  are  shown  from  which  to  determine 
the  market  value,  costs  of  production,  mar- 
ketlnc.  and  linrvpsting  the  croffa,  and  the 
probability  of  maturing  than. 
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[11}  &.  Servral  asdgnmeiits  of  eiror  are 
Dot  argned  a  great  deal;  for  tastance,  tbat 
In  relation  to  the  t^tlmony  of  tbe  platntllT 
as  to  tbe  statements  of  tbe  foreman  of  de- 
fendants. Mo  ruling  was  insisted  on,  and 
nona  made  by  the  court,  nor  were  any  ex- 
ceptions reserred.  Again,  counsel  say  that 
Qie  gravel  was  taken  from  Oie  land  be- 
longing to  tbe  state.  We  cannot  see  that 
this  makes  any  difference.  Possession  by 
plaintiff  of  his  ditch  mis  sufBclent,  as 
against  the  defendants,  to  entitle  blm  to  have 
the  banks  thereof  unmolested.  88  Cyc.  1017. 
Counsel  also  say  that  there  is  no  evidence 
that  plaintiff  had  water  available  for  Irrl- 
gatlon.  But  we  fall  to  discover  any  grounds 
for  this  claim,  since  plaintiff,  at  least,  testi- 
fied that  he  would  have  been  able  to  have  ir- 
rigated his  lands,  and  tbat  he  would  have 
had  at  least  10  days  irrigation  during  high 
water  but  tor  the  trespass  ot  defendants. 
We  faQ  to  see  why  the  availability  ot  water 
should  have  been  pleaded  herein.  These 
assignments  of  error  axe  accordingly  not 
well  takou 

We  have  carefully  examined  the  record 
In  this  case,  and  have  fully  considered  all 
of  the  assignments  of  error  and  the  argu: 
ments  rdatlng  thereta  We  find  no  revers- 
ible error,  and  the  Jndgmoit  (d!  the  lower 
court  should  accordingly  be,  and  the  same 
Is  hereby,  afBrmed. 

Affirmed. 

POTIEB,  C.  3^  and  KIMBAU^  7^  concur. 


NINES,  Dfredor  Qeneral  of  Railroads,  v. 
SWEENEY.    (No.  1007.) 

(Sapreme  Coart  of  Wyoming.  Nov.  22,  1921.) 

1.  Negtigence  ^=>59— Proximate  cause  of  Injury 
deflned. 

One  is  liable  for  all  the  natural  consequenc- 
es proximately  rcsnlting  from  his  Degligecce, 
without  tbe  intervention  of  an  efficient  inter- 
vening cause,  although  tiie  Injuries  actually 
resulting  could  not  bave  been  foreseen. 

2.  Master  and  servant  <S=>247(I)— Employe's 
negtlgence  constituting  sole  proximate  cause 
of  Injury. 

In  order  tbat  the  acta  of  an  employ^  can 
be  held  to  constitute  the  sole  prorimate  cause 
of  the  injnry,  so  as  to  absolve  the  railroad  from 
lialHltty  under  the  IQmployers'  Liabili^  Act 
(U.  a  Comp.  St.  Si  8657-8605),  it  must  ap- 
pear, not  only  that  the  emplo^  was  negli- 
gent, but  also  that  the  employer  was  not  guil^ 
of  negligence  contributing  to  the  Injury. 

3.  Master  and  servant  «s>28g(39}— Contribs< 
tory  nesllgenoe  as  sole  proximate  oasse  of 
injury  to  bvckmaa  lilt  by  traia  lield  for  Jury. 

In  action  under  the  Employers'  Idabfli^ 
Act  (U.  8.  Comp.  St.  SS  8G57-S065),  for  death 


of  a  trackman  riding  <m  a  motor  car,  tiie  <iaea> 
tion  whether  his  act  in  pulling  the  lever  the 
wrong  way  on  approach  of  locomotive  at  the 
rate  of  20  miles  an  hoar  was  the  sole  proximate 
cause  of  the  collision,  or  whether  negligence  of 
engineer  in  operating  locomotiTe  at  sach  speed 
after  warning  that  the  ear  was  ahead  contribut- 
ed thereto,  AeU  for  the  jury. 

4.  Negllganoe  «=»■— *'Ne|llgeioe"  daflneit. 

"Negligence"  consists  of  a  violation  of  duty 
owing  by  one  to  another. 

Error  to  District  Court,  Sheridan  County ; 
James  B.  Burgess,  Jadge. 

On  petition  fw  rdtearln^  Petition  de- 
nied. 

For  former  opinion  see  201  Pac.  ISS. 

Goddard  &  Clark,  o£  Billings,  Hont,  and 
Charles  A.  Kutchw,  of  Sheridan,  for  ^aln- 
tiff  In  error. 

Brome  &  Hyd^  of  Basin,  and  R  Bl.  Euter- 
line,  of  Denver,  Colo^  for  defendant  In  er- 
ror. 

BLTJME,  J.  For  the  facts,  see  201  Pac 
165.  Counsel  for  defendant  have  filed  a  pe- 
tition for  rehearing  herein,  alle^ng  in  gen- 
eral that  we  erred  In  the  rule  of  law  aivUed 
in  the  cflse.  Other  exceptions  taken  we 
shall  mention  In  the  course  of  the  opinion. 
It  Is  apparent,  judging  from  the  arguments 
of  counsel,  that  we  have  not  made  our  posi- 
tion clear  In  many  respects,  and  have,  per- 
haps, not  sufficiently  covered  the  grounds 
taken  by  defendant.  On  account  of  the  Im- 
portance of  the  principles  involved  In  this 
case,  and  In  justice  to  the  learned  and  able 
counsel  for  defendant,  we  shall  at  greater 
length  than  we  would  ordinarily  do,  but  as 
briefiy  as  possible,  go  over  the  main  conten- 
tions herein  made.  Much  of  what  we  shall 
say  would  have  been  said  In  the  original 
opinion,  but  for  the  fact  that  we  thought  we 
had  covered  the  subject  sufficiently  and  did 
not  desire  to  make  the  opinion  too  long. 

Counsel  think  that  we  have  not  consider- 
ed tbe  authorities  cited  by  them,  and  bow 
particularly  again  refer  to  Keefe  v.  By.  Co., 
92  Iowa,  182,  60  N.  W.  503,  54  Am.  St.  Rep. 
542;  Louisville  Ry.  Co.  v.  Jolly's  Adm'i 
(Ky.)  90  S.  W.  977;  VIzavchero  v.  Rhode 
Island  Co.,  26  R.  I.  392.  59  AU.  105,  69  L. 
R,  A.  188 :  Southern  Ry.  Co.  v.  Gray,  241  U. 

5.  833,  86  Sup.  Ct.  558,  60  U  Ed.  1030; 
Cohen  V.  Ry.  Co.,  14  Nev.  376 ;  and  one  oth- 
er case  hereinafter  mentioned.  We  had 
read  the  authorities  cited.  Without  at- 
tempting here  to  analyze  the  above  cases 
separately,  we  may  say  in  general  that  they 
fairly  .  support  the  doctrine  that  ordinarily 
an  engineer  does  not  need  to  put  his  train 
under  control,  and  that  he  Is  entitled  to  In- 
dulge in  the  presumption  of  a  clear  tra*^ 
We  have  no  fault  to  find  with  that  doctrine, 
and  gave  it  our  approval  In  the  original 


«siFor  other  caaei  rae  same  topic  and  KBY-NUMBBR  In  alt  Ker-Numbered  Dlgwts  and  ladtxes 
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opinion.  The  Vlzacdiero  Case  lays  down 
the  rule  that  only  sufficient  time  need  be 
given  for  the  persons  on  ttie  track  to  get  out 
of  the  way,  and  counsel  contends  that  this 
rule  should  be  applied  here.  We  also  gave 
that  rule  our  approval  as  applied  In  the  or- 
dinary case  where  section  mea  are  on  the 
track.  The  Jtdly  Case  presraits  many  facts 
very  similar  to  those  in  ttie  caae  at  bar,  and 
counsel  in  their  first  argument  herein  con- 
tended that  the  case  should  ccmtrol  here. 
But  there  was  absent  In  that  case  the  one 
Tital  fact<»r  which  ctKitrols  this  case,  name- 
ly, the  warning  given  at  the  peril  of  deceas- 
ed, and  that  fiactor  was  not  present  In  any 
of  the  cases  cited  by  coimsel  fbr  defendant 
and  we  cannot,  therefore,  see  how  those 
cases  can  be  said  in  any  way  to  be  appli- 
cable to,  or  be  dedslve  of.  the  case  at  bar. 

We  stated  the  rule  of  law  In  this  case  to 
be  that  the  engineer,  among  other  things, 
when  he  received  the  warning,  should  have 
put  his  train  under  reasonable  control,  leav- 
ing the  foct  as  to  whether  or  not  be  had 
done  so  for  the  Jury  to  determine.  We  dted 
In  support  of  our  holding  the  cases  of  R.  Co. 
V.  Evans,  170  Ky.  536,  188  S.  W.  173,  and 
Ry,  Co.  V.  Jones'  Adm'rs,  171  Ky.  11,  186  S. 
W.  897.  Counsel  for  defendant  contend  that 
these  cases  do  not  apply,  pointing  to  the  fact 
that  in  both  of  them  the  engineer  completely 
ignored  the  warning  there  given  and  that  In 
one  of  them  the  person  Injured  was  not  neg- 
ligent: We  do  not  think  that  suiflcient  to 
distinguish  the  cases.  Contributory  negli- 
gence on  the  part  of  the  Injured  person  can 
neither  establish  the  n^llgence  of  a  defend- 
ant nor  freedom  therefrom.  Further,  to  par^ 
Hally  ignore  a  warning  may  be  just  as  fatal 
and  result  In  Just  as  great  detriment  as  to 
entirely  Ignore  it;  hence  the  principle  can- 
not be  shaken  by  that  argument 

We  have  found  no  other  cases  than  those 
above  cited  exactly  in  point  We  think, 
however,  that  they  find  some  sui^rt  In  cases 
arising  out  of  analogous  situations,  namely, 
where  the  Injured  person  is  killed  or  injured 
at  a  place  much  frequented  and  where  his 
presence  therefore  was  to  be  anticipated. 
Both  classes  of  cases  are  based  on  knowl- 
edge of  danger.  See  cases  collated  In  11  L. 
R,  A.  (N.  S.)  352.  In  the  case  of  Missouri 
Pac.  Ry.  Co.  v.  Hansen,  48  Neb.  232,  66  N. 
W.  1105,  cited  by  counsel  for  defendant,  the 
deceased  was  a  trespasser  injured  while 
walking  on  the  track  In  a  re^on  out^de  of 
the  city  limits,  not  shown  to  have  been  un- 
usually heavily  settled.  The  court  held 
that  a  speed  of  2S  miles  could  not  be  held  to 
be  negligent  ■  We  think  it  is  ai^rent  that 
much  greater  knowledge  of  the  presence  on 
the  track  of  the  deceased  In  the  case  at  bar 
was  conveyed  to  defendant's  engineer.  In 
addition  thereto  the  deceased  In  this  case 
was  not  a  trespasser.  In  the  case  of  Haley 
T.  By.  Co.  197  Mo.  16»  93  B.  W.  1120,  114 


Am.  St  R^  743,  the  court  annooueed  the 

following  rule: 

"It  is  the  duty  of  a  railroad  ranolng  its 
train  throngh  a  street  of  a  popnlona  dty  ts 
use  ordiaary  care  to  regulate  the  speed  of  the 
train  so  as  not  to  injnre  any  one,  and  faOare 
to  use  such  care  ts  negligence  at  common  law.** 

In  Northern  Alabama  Ry.  Co.  v.  Guttfivy, 
18»  Ala.  604,  66  South.  680,  the  syllabus  on 
this  auflBtitm  Is  as  fidlows: 

"Where  trainmen  know  that  a  track  at  a  cer- 
tain point  is  commonly  nsed  hy  pedestrians,  it 
is  their  daty  to  keep  their  train  in  control  at 
that  place  so  that  they  may  avoid  injorlng  pe- 
destrians after  diseoveriiw  them  upon  the 
track." 

In  the  case  of  Cincinnati,  etc.,  Ry.  Ca  v. 
Carter,  ISO  Ky.  765,  203  S.  W.  740,  the  court 
seems  to  lay  down  the  rule  that,  in  all  cases 
where  there  is  a  lookout  duty  due  to  any 
person,  the  duty  <ft  the  railroad  company  Is 
as  follows: 

*?n  sndi  cases  the  ennpany  owes  to  pm-sons 
thus  naing  its  track  the  doty  to  give  warning 
of  the  approach  of  its  train,  to  keep  a  lookout, 
and  to  operate  its  train  at  such  a  speed  as 
may  enable  the  engineer  to  Stop  it  before  in- 
jury has  been  inflicted." 

Similar  language  was  used  In  Illinois 
Central  R.  R.  Co.  v.  Murphy's  Adm'r,  123  Ky. 
787,  97  S.  W.  729,  11  L.  R.  A.  <N.  S.)  352,  and 
in  Blackburn  v.  Ry.  A  N.  Co.,  144  La.  520,  80 
South.  708.  See,  also,  Georgia  H.  Co.  v. 
Cromer,  106  Ga.  296,  31  S.  E.  759;  Shaff  v. 
R.  Co.,  127  Ga.  8,  55  S.  m  960. 

So  we  think  that  the  rule  applied  in  the 
case  at  bar  is  amply  sustained  by  both  rea- 
son as  well  as  authority.  We  believe,  how- 
ever, that  the  exception  taken  by  counsel 
for  defendant  to  the  phraseology,  such  as 
used  in  the  Jones  Case,  that  the  control 
must  be  sndi  as  to  be  able  to  stop  the  train 
if  necessity  appears,  or,  as  expressed  by 
some  of  the  other  cases  above  cited,  that 
the  train  must  be  able  to  be  stopped  before 
injury  occurs,  Is  well  taken.  While  we  do 
not  know  that  the  courts  meant  to  so  hold, 
the  language  may  be  construed  to  mean  that 
that  duty  exists  as  a  matter  of  law.  We 
think  that  the  only  requirement  that  should 
be  made,  as  a  matter  of  law,  of  an  engineer 
in  a  case  like  that  at  bar,  is  to  keep  a  lo<&- 
out,  give  warning,  and  put  the  train  \mdtee 
such  control  as  a  reascmably  prudent  person 
would  have  done  under  like  circumstances, 
leaving  it  to  the  Jury  to  say,  tmless  the  case 
warrants  the  court  to  do  otherwise,  as  to 
whether  or  not  the  rate  of  speed  which 
would  make  it  impossible  to  prevent  injury, 
after  actually  and  definitely  dlsooverlng  the 
dangerous  position  of  the  persons  in  peril, 
was  in  fact  negligent  See  Illinois  Central 
R.  R.  Go.  V.  Murphy,  supra ;  Shaw  v.  R.  Co., 
BUiira;  Georgia  B.  Ga  t.  <^mer.  supra; 
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Tober  v.  R.  Co.,  210  Midi.  129,  177  N.  W. 
SS5,  We  applied  the  rule  as  so  construed  In 
the  case  at  bar. 

ComiBel  fear  that  this  rule  would  serious- 
ly Interfere  with  rallrodd  <^)eratlon.  But 
we  do  not  think  so.  We  cannot  deviate  from 
the  wholesome  doctrine  that  the  law  has  a 
high  regard  for  human  life,  and  must  apply 
■  rule  of  law  that  will  effectuate  that  doc- 
trine. The  rule  announced  by  us  does  not 
apply  unless  the  engineer  has  reason  to  be- 
lieve that  persons  on  the  track  ahead  of  him 
ore  In  peril ;  In  all  other  cases  he  Is  entitled 
to  Indulge  in  the  presumption  of  a  dear 
track,  and  does  not  need  to  put  his  train  un- 
der control  further  than  to  give  men  whom 
he  has  reason  to  belieTe  to  be  ahead  of  him 
sufficient  time  to  get  out  of  his  way.  We  do 
not  think  that  such  a  doctrine  puts  too  great 
a  burden  upon  railroad  (^ration. 

Counsel  dalm  that  under  the  holding  of 
this  court  the  engineer  was  required  to  an- 
ticipate the  negligence  of  Sweeney  as  well 
as  unusual  and  extraordinary  condltlana. 
But  that  Is  a  very  Innact  dedactkm.  We 
hrid  that,  In  OTder  to  make  deftedant  re> 
qxnslble,  it  should  only  be  able  to  anticipate 
some  Injury  firom  its  acts;  Qiat  the  Jury 
wen  justifled  In  finding  diat,  with  Oie  coo- 
dltkms  actoaUj  ocnfronting  the  engines, 
some  Injury  might  reas^mably  be  anttdpetad 
by  him,  unless  he  reduced  the  speed  so  that 
It  would  not  be  ne^lgent;  that  as  to  whMlk- 
er  he  did  BO  was  a  question  for  the  JoTTt 
that  elnoe  the  jury  found  tiiat  he  did  not, 
but  was  negligent,  they  were  further  Justl* 
fled  In  bedding  that  the  Injuries  In  question 
were  within  the  reasonable  fltid  of  antici- 
pation, or,  as  eoNressed  g^eroUy,  that  these 
Injuries  were  the  natural  and  proximate 
result  of  the  negligence^  £or  whidi  the  de> 
ftadant  was  liable,  althouf^  occurring  un- 
der unusual  drcumstonces. 

Let  us  briefly,  «na  at  the  risk  of  repeat- 
ing some  of  the  things  stated  In  the  orig- 
inal opinlcm,  make  our  iwsitlon  clearer.  In 
the  first  place,  the  situation  as  It  was  at  the 
time  when  the  engineer  received  the  note, 
"Motorcar  Just  ahead,"  could  clearly  be 
found  by  the  jury  to  have  been  frau^t  with 
peril  and  danger.  The  fact  that  the  note 
could  be  construed  to  mean  that  the  motor- 
car was  just  ahead  In  the  cut,  the  obstruc* 
tion  to  vision,  the  noise  of  the  motorcar 
making  hearing  difficult,  the  train  running 
out  of  time,  the  possible,  perhaps  probable, 
sense  of  security  of  the  men  on  the  motorcar 
ahead,  and  other  circumstances  Indicated  In 
the  original  opinion  warranted  them  in  do- 
ing so.  And  what  woiild  seem  very  persua- 
sive, the  station  agent  of  the  defendant 
thought  so,  and  demonstrated  that  by  the 
Tery  act  of  banding  the  note  to  the  engi- 
neer ;  the  latter  thought  so,  and  showed  that 
fact  by  sounding  the  whistle  and  reducing 
the  i^eed.    It  Is  dear,  thwefw^  that,  in 


face  of  all  this;  we  could  not  be  asked  to 
hold  the  fact  to  be  otherwise.  Counsel,  ac- 
cordingly, would  probably  agree  with  us 
that,  if  the  engineer  bad  paid  no  attention 
whatever  to  the  danger  warning  and  had 
entirely  ignored  it,  then  he  should  have  rea- 
sonably antldimted  some  injury,  and  that 
then  his  ccmduct  would  rightly  hare  been 
considered  reckless  and  negUgoit,  without 
regard  to  the  conduct  of  the  deceased.  It  la 
thraefore  reasonaUe  to  hold  that  he  should, 
under  the  rini nrtfl n r^i^  put  train  under 
control.  This  in  fact  he  did,  to  the  extent 
of  reducing  the  speeA  to  about  20  miles  on 
hour,  and  the  only  point  ronalnlng  is  wheth- 
er that  was  sufficient  as  a  matter  ctf  law,  or 
whether  the  Jury  had  a  right  to  pass  upon 
that  question.  As  we  stated  before,  to  ig- 
nore a  duty  partially  may  be  just  as  fatal* 
just  as  deadly,  as  to  ignore  it  entirely. 
Counsel  think  that  no  danger  whatever  was 
left  after  such  reduction  of  speed,  and  the 
drcumstanoas  to  the  oontrary  ore  not  eci- 
ceedingly  ttnmg.  But  we  think  that  rea- 
sonable minds  mi^t  come  to  a  dlflmnt 
«mduslon  on  that  QuestiaL  And  the  case 
was  therefore  properly  submitted  to  the 
Jury. 

[1]  Whem,  aoQordin^r  the  jury  found,  as 
they  evidently  did,  that  to  run  the  train  at 
the  rate  of  20  miles  on  hour  liad  a  tendoi- 
cy,  and  was  likely,  to  result  In  sune  kind  of 
iQjury,  and  that  this  constitnted  nagUgeaaeo, 
then  the  fact  that  the  injury  happened  under 
peculiar  drcmnstances,  each  as  could  not 
have  been  reasonably  anticipated,  would  not 
necessarily  make  any  dlflerenosb  See  cues 
dted  in  the  original  opinion.  Counsel  at- 
tempt to  distinguish  wxne  of  ttie  dted  cases 
frcxn  the  case  at  bar.  The  &ctB  tn  those 
cases,  it  !■  true^  are  different  from  the  Ikcts 
in  the  case  at  bar,  but  the  rule  tberdn  stat- 
ed is  ap^lcable  nerofbeiess,  because  based 
on  or  consonant  with  tiie  piindjde  that  the 
law  wiU  not  permit  a  defendant  to  excuse 
himself  from  the  natural  and  ivcohnats 
consequences  of  his  wrong.  Where  negU> 
geoce  has  once  been  found  to  exist,  the  de- 
f^dant  Is  liable  for  all  the  natural  conse- 
quences proximately  resulting  therefrom, 
without  the  intervention  of  an  efficient  in- 
tervening cause,  although  the  injuries  actual- 
ly resulting  could  not  have  bem  foreseen. 
Galveston,  etc.  By.  Ca  v.  Cook  (Tex.  Civ. 
App.)  214  S.  W.  639;  San  Antonio  &  A.  P. 
By.  Co.  T.  Behne  (Tex.  GIt.  Ai^.)  198  8.  W. 
680;  Chrlstianson  v.  By.  Co.,  67  Minn.  W, 
60  N.  W.  640:  By.  Co.  v.  Parry.  67  Kan. 
S15,  73  Pac.  105 ;  Mesa  City  r.  Lesueur,  21 
Ariz.  532,  190  Pac.  576;  Salmi  v.  K.  B.  Co., 
75  Or.  200, 146  Pac.  819,  U  R.  A.  1915D,  834; 
I>uilman  Palace  Car  Co.  v.  La  ask,  143  IlL 
242,  32  N.  E.  285,  18  U  B.  A.  215;  Hellan 
V.  Supply  Laundry  Co.,  04  Wash.  683,  163 
Pac.  0;  Stevens  v.  Dudley,  66  Vt.  168;  BUI 
T.  Wlnsor,  118  Mass.  261.  The  cmsequences 
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of  n^Ugence  are  almost  Invariably  sur- 
prises. Clifford  V.  Ballroad,  9  Colo.  838,  12 
Pac.  219;  Colorado  Mtg.  &  Inv.  Co.  v.  Gla- 
comlnl,  55  C<do.  540,  186  Pac.  1039,  L.  B.  A. 
19l5B,  361;  SteTens  r.  Dudley,  supra.  A 
contrary  doctrine  would  give  every  wrong- 
doer a  chance  to  escape  by  showing  that  the 
consequences  could  not  reasonably  have  been 
anticipated,  and  would  often  lead  to  most 
unjust  results,  but  under  the  law  as  laid 
down  by  the  courts,  so  long  as  the  results 
are  natnral  and  proximate,  or,  as  otherwise 
expr&saed,  not  so  unnatural  and  remote  as 
to  be  beyond  the  reasonable  field  of  antld- 
patl<ni,  the  defendant  guilty  of  negligence  Is 
held  respon^ble.  l%Is  question  Is  general- 
ly, as  we  held  It  to  be  In  this  case,  for  the 
Jury  to  decide.  With  the  question  of  negli- 
gence of  the  party  injured  ve  shall  deal 
se^rat^. 

[2-4]  Counsel  for  defendant  have  conced- 
ed frtmi  the  be^nnlng— a  fact  which  we  ful- 
ly tmdwstood  and  whl<^  In  JusUce  to  them, 
we  lOiould  probably  have  distinctly  stated— 
ttiat  if  defendant  was  guillgr  of  any  negli- 
genoe  iwozlmately  cotttril>utlng  to  the  loju- 
ry*  then,  In  view  of  Qie  ^ploynni'  Liability 
Act,  a  T0dict  for  plaintUt  was  properly 
found.  But,  In  addition  to  the  oontcntlco 
Oiat  defendant  was  not  negligent,  of  whldi 
we  have  already  disposed,  they  fartlMr  vig- 
orously Inidst  tliat  tbo  acts  of  deceased  be- 
came tlie  sole  proximate,  the  Jn^e  producing, 
cauae^  because  the  decedent  was  leCUess 
and  n^igeat;  and  that  sodi  negligence  was 
not  to  be  anticipated  by  defendant.  We 
have^  pexbape,  not  heretoAwe  sufficiently 
treated  tUs  point  of  view.  ISiere  are  at 
least  two  conclusive  answers  to  this  conten- 
tion: 

Fbst  tn  determining  as  to  whether  or  not 
the  acts  of  decedoit  ccmstltuted  the  ede 
proximate  cause  of  tbe  Injury,  the  acts  of 
both  pertieB  must  beconslda«d;  it  must  ap- 
pear not  only  that  decedent  was  negligent, 
but  also  that  the  defendant  was  not  guilty 
of  negligence  ccmtrlbatlng  to  the  Injury.  And 
we  have  already  stated  that  the  Jury  were 
Justified  in  finding  the  defendant  negligent 
As  to  whether  this  negligence  contributed  to 
the  injury  was  also  for  them  to  decide. 
Hence  the  decedent's  negligence  is  not  suf- 
ficient to  establish  counsel's  ctmtentlon.  We 
do  not  suppose  that  counsel  would  dispute 
the  proposition  that  the  mere  fact  that  de- 
cedent was  negligent  does  not  necessarily 
prove,  In  a  case  like  this,  tliat  defendant 
was  not  negligent  yegllgrace  consists  of  a 
violation  of  duty  owing  by  one  to  anot^ier. 
Whether  or  not  defendant  violated  suiA  du- 
ty can  evldmtly  not  be  established  In  a  case 
like  this  by  showing  merely  that  decedent 
was  also  guilty  of  a  violation  of  duty.  This 
seems  to  be  a  truism.  Further,  it  Is  true 
that  defendant  Is  not  required  to  anticipate 
the  negligence  of  the  Injured  party,  and  he 


la  not  held  re^Kmsible  therefor,  even  un- 
der the  Employers'  liability  Act  (U.  S. 
Comp.  St  II  8657-S665).  Because  of  this 
fact,  recovery  Is  barred  in  a  C(nnmon-law  a^ 
tlon  whenever  sudi  negligence,  commonly 
called  contributory,  is  establl^ied.  But  If 
we  call  it  the  sole  proximate  cause,  when 
shown,  then  we  can  conceive  of  no  case 
where,  when  such  negligence  of  the  injured 
party  Is  established,  a  recovery  could  be  had 
under  the  Employers^  Liability  Act,  and  the 
law  would  be  but  a  phantom  and  a  delusion. 
Hence  the  ccmtentitm  must,  of  course,  be 
unsound.  To  say  that  a  defendant  Is  not 
required  to  anticipate  another's  n^ligence 
Is,  we  think,  a  different  proposition  from 
saying  '^hat  a  man  Is  responsible  for  the 
natural  and  proximate  consequences  of  his 
wrong,  as  he  is  held  to  be  under  the  Em- 
ployers' liablU^^  Act  But  whether  it  Is  or 
not,  or  whether  the  latter  propositl<xi  should 
In  a  case  like  this  be  considered  a  modifica- 
tion ot  Che  former,  la  to  no  purpose.  The 
very  reason  of  the  act  was  to  get  away  from 
the  otMumon-Iaw  rule  r^brred  to^  ttiat  con- 
tributory negligence;  If  It  peases,  the  In- 
atdU^  to  anticipate  the  Injured  party**  neg^ 
Ugmo^  Inra  recovery,  and  Intends  to  make 
a  defotdant  respraslble  tar  the  natural  and 
proximate  conseqoencea  of  his  wrong,  and 
no  further,  though  these  consequences  could 
not  have  happened  except  (miy  in  combina- 
tion with  w  because  ot  tbe  n^igenoe  of  the 
Injured  party. 

Second.  We  cannot  agree  with  counsel, 
as  we  indicated  in  the  original  opinion,  as 
to  the  nature  ct  the  acts  of  deosssed  In  con- 
nection wl13i  tha  motorcar.  The  mmnoit  no 
doubt  tenae,  as  is  shown  by  the  drcum- 
Btances;  inc^udiiig  tbe  exclamation  of  dece- 
dent, and  the  fact  that  tbe  Mexicans  Jumped 
instantly.  Deoed»t  no  doubt  was  impelled 
by  emotl<ms  to  save  tbe  motorcar  and  himself 
from  being  dlsdiarged;  but  a  train  moving 
at  20  miles  an  hour  compelled  Instant  ac- 
tion or  meant,  perhaps,  death;  that  h^  un- 
der tbe  exdtement  of  the  moment,  should 
pull  the  lever  of  the  motorcar  the  wrong 
way,  is  not  entirely  surprising,  and  cannot 
be  considered  so  unusual  as  to  be  beyond 
tbe  reasonable  field  of  anticipation,  even 
though,  as  counsel  say.  section  men  do  not 
usually  "loee  their  heads."  We  do  not  think 
that  we  should  Judge  too  hardly  of  conduct 
under  such  circumstances,  and  do  not  be- 
lieve it  to  be  consonant  with  humane  feel- 
ings to  declare  sut^  c(Hiduct  as  a  matter  of 
law,  reckless  and  the  sole  proximate  cause 
of  the  Injury.  See  Dickinson  v.  Granbery 
(Okl.)  174  Pac,  775,  where  three  Mexicans 
escaped  but  the  sectlcm  foreman  was  killed. 
We  think  It  was  for  the  Jiiry  to  say  whether 
this  conduct  of  deceased  constituted  contrib- 
utory negligence  or  not,  and  to  what  ex- 
tent. If  any,  It  contributed  to,  or  brought 
about,  the  Injury;  and  If  they  found  ttiat  he 
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then  acted  with  ordinary  care,  then,  It 
would  seem,  they  could  have  found  for 
plain  tlflf,  even  under  the  rule  of  law  c<m- 
teiided  for  by  defendant,  namely,  under  the 
rule  that  time  enough  should  have  been  glr- 
en  to  deceased  to  get  off  the  track  while  In 
the  exercise  of  ordinary  care.  The  preced- 
ing negligence,  If  any,  of  being  there  at  all 
on  account  of  not  heeding  the  warning  not 
to  go,  should  not,  we  thinfe,  be  determinative 
of  that  point,  for  if  it  were,  the  rule  Itself, 
or  for  that  matter  any  rule  relating  to  the 
care  of  defendant  whatever,  would  be  of  no 
value  to  a  person  situated  as  was  the  de- 
ceased, and  this  Is  the  view  which  the  lower 
court  doubtless  took  In  view  of  Instruction 
No.  14. 

Counsel  for  defendant  take  exertion  to 
what  we  said  on  the  subject  of  the  nonpro- 
duetlon  of  the  speed  recordtr.  We  do  not 
believe  that  anything  we  said  could  be  con- 
strued as  aCTectlng  the  rule  of  the  burden  of 
proof.  Inasmuch,  however,  as  the  point  was 
not  necessary  to  be  decided  in  the  case,  we 
deem  It  best.  In  view  of  the  fact  that  the 
point  may  in  the  future  arise  more  directly, 
not  to  decide  as  to  what,  if  any,  conclusions 
the  jury  had  a  right  to  draw  from  tbk  cir- 
cumstances mentioned,  and  the  original 
opinion  is  modifled  accordiogly. 

We  find  no  reason  wby  a  rehearing  should 
be  granted,  and  the  same  is  accordingly  de- 
nied. 

Rehearing  denied. 

POITEB,  O.  J.,  and  KIUBAJ^  con- 
cor. 


NORTH  LARAMIE  LAND  CO.  v.  HOFFMAN 
et  at    (No.  "SB?.) 

(Supreme  Court  of  Wyoming.  Nor.  22;  1S21.) 

1.  Appoal  and  error  «B378l(l)-4lootqaestloae 

not  reviewed. 
If  it  is  made  to  appear  to  an  appellate 
court  that  the  fiuestions  involved  are  no  lon- 
ger of  any  practical  importance  to  the  parties, 
the  case  will  not  be  reviewed  on  the  merits 
merely  to  determine  who  shall  pay  the  eoats. 

2.  InJoBetloR  «=s>t89— Ceart  mqr  |lv*  relief 
tkoaiti  thing  aosght  to  be  restrained  bas  beea 
itene  pending  suit. 

If  defendant  in  en  injanction  suit,  thongh 
not  acting  in  violation  of  any  temporary  re- 
straining order,  does  the  thing  against  which 
tlie  injunction  Is  asked,  the  court  is  not  there- 
by deprived  of  authority  whenever  justice  re- 
quires it  to  deal  with  the  parties  as  they  stood 
at  the  commencement  of  the  suit,  and  to  re- 
quire the  defendant  to  make  restitution  to  undo 
■9ha,t  he  has  wrongfully  done,  or  to  answer  in 
damafrea. 


3.  Appeal  and  error  «=»80l(4)  —  Marlls  est 
considered  on  motion  to  dismiss. 

Where  defendant  in  an  injanction  action, 
though  not  acting  in  violation  of  any  tempo- 
rary restraining  order,  did  tik*  thing  agsidst 
which  the  injunction  was  asked,  and  judgment 
was  for  defendant,  and  plaintiff  brings  error, 
the  Supreme  Court  will  not  decide  whether  or 
not  justice  requires  that  the  parties  be  dealt 
with  as  they  stood  at  the  commencement  of 
the  suit  on  motion  by  defendant  to  dismiss  the 
proceeding  !□  error,  where  soch  question  is 
so  involved  in  the  merits  of  the  case  that  ito 
determination  will  require  a  consideration  of 
the  relative  equities  of  the  parties,  as  sucb 
questions  should  be  left  ontil  final  hearinc 
especially  where  it  is  not  shown  that  dismis- 
sal would  be  vithoat  prejudice  to  asotber  ac- 
tion for  damages. 

4.  Appesl  and  error  «»78I(S)  —  Change  la 
membership  of  defendant  board  ef  eoea^ 
commissioners  not  ground  for  Matlsslat  la- 

Junction  proceeding. 
Where  injunction  was  songht  against  board 
of  county  commissioners  and  members  there- 
of, individually  and  as  commissioners,  and  judg- 
ment was  for  defendants,  and  plaintiff  brought 
error,  it  was  no  ground  for  dismisssi  of  the 
proceeding  in  error  that  the  membership  of 
the  board  of  counfy  commissioners  liad  diang- 
ed,  under  Comp.  SL  1920,  If  ISOl.  1204. 

Error- to  District  Court,  Flatta  Ooonty; 
WUUam  C.  Meutzer,  Judge. 

Action  by  the  North  Laramie  I«nd  Onn- 
pany  against  Albert  SL  Hoflhnan  and  aOiSss, 
individually  and  as  constituting  the  Board  of 
County  Gonunis8t(»iers  of  Ftatte  Ciocinty,  and 
another.  Judgment  for  defaidants,  and 
plaintiff  brii^  &not.  On  motloa  to  ^ImhIim 
Motion  draiied. 

See,  also^  26  Wyo.  S27,  184  Pac  226^  195 
Pac.  988. 

Pam  &  Hard,  of  Chicago,  lU.,  and  WUUam 
A.  Riner,  of  Cheyenne^  for  plaintiff  In  errM. 
Kinkefld  &  Headosu),  of  Cheyome,  for 

d^endantB  in  error. 

KIMBALL,  J.  The  plaintiff  below,  plain- 
tiff in  erior  here,  sought  by  this  action  to 
enjoin  the  defendants  from  establishing  a 
public  road  across  the  lands  of  the  plaintiff. 
The  defendants  were  ttie  board  of  the  county 
commissioners,  and  the  members  of  that 
board  individually  and  as  such  commisRion- 
era.  The  prayer  of  the  petition  was  that — 

The  defendants  **be  perpetaslly  restrained 
from  taking  ai?  further  proceedings  or  doing 
acto  with  respect  to  locating  said  proposed 
road,  •  *  *  and  particularly  from  confiscat* 
ing  or  appropriadng  any  of  the  rights,  prop- 
erties or  lands  of  the  plaintiff"  for  that  pnr- 
pcse. 

Shortly  attar  ttie  oommenoemaili  of  tbe  ac- 
tion a  temporary  injunction  was  granted  up- 
on the  ^ving  by  plaintiff  of  an  qndertaklng 


4ts»For  other  cases  sm  same  topic  sad  KBT-NTTMBBR  Is  all  Key-Nnmlwred  Digests  and  Indexes 

Digitized  by  Google 


NORTH  LABAMIE  LAND  00.  T.  HOFFICAN 

IMl  P.)  . 


1023 


In  the  BDm  at  9US0a  Tbe  trial  at  ttw  actton 
resulted  in  flndings  for  defraidants,  tbe  disso- 
lutloQ  of  tlie  temporary  injunction,  a  denial 
<hC  a  perpetual  injuuctiou,  and  Judgment  for 
defendants  for  tMr  ooata.  niereafter  tlie 
plaintiff  to(^  the  at^  neceaaary  to  bring 
the  case  here  for  reriev,  but  did  not  at 
tempt  to  obtain  an  Injunction  dnring  the  pen- 
dency of  the  case  on  error. 

The  case  has  been  heard  on  the  motion  of 
defendants  In  error  to  dismiss  the  proceed- 
ing in  error.  It  Is  shown  by  affidavits  filed 
in  support  of  the  mottfon  that  at  considerable 
expense  to  the  county  the  road  In  question 
has  been  constructed  across  plaintifTs  land, 
and  la  noir  a  part  ot  an  Important  hit^way 
traveled  by  the  pabltc.  There  Is  a  statement 
in  one  of  tbe  affidavits  that  plaintiff  has 
acquiesced  In  Uie  construction  and  use  of 
said  road,  but  this  statement  seems  to  he 
based  solely  upon  the  facts  that  plaintiff  has 
fenced  Its  land  along  tthe  aides  of  the  road, 
and  that  since  the  dissolutlcu  of  the  Injunc- 
tion it  has  not  Interfered  with  the  construc- 
tion or  use  of  the  road.  Tbe  plaintiff  insists 
that  it  has.nertf  ceased  to  ccmt^d  tliat  the 
location,  construction,  and  use  of  the  road  is 
unlawful,  and  for  the  purposes  of  this  mo- 
tion we  hold  that  there  has  been  no  auffident 
showing  of  acquiescoice. 

[1,  2]  The  principal  contention  In  support 
of  the  motion  is  that,  the  action  being  for  In- 
junction only,  and  the  act  sought  to  be  en- 
J<^ed  having  been  done,  there  now  »ists  no 
actual  controversy  requiring  a  review  of  the 
Jndgmoit.  If  it  be  made  to  appear  to  an  ap- 
pelate court  that  tbe  queetl<m8  involved  are 
no  Itaiger  of  any  practical  Importance  to  the 
parties,  the  case  will  not  be  reviewed  on  the 
merits  mordy  to  determine  who  shall  pay  the 
ooata  Tbe  cases  cited  by  def^dant  in  er- 
ror Illustrate  the  application  of  this  principle 
to  many  different  situations,  buti  among  them 
there  is  no  case  where  it  was  claimed  that 
the  acta  sought  to  be  enjoined,  and  after- 
wards accfRnpIished,  cmstltated  a  trespass 
upon,  or  approi^atlon  of,  the  property  ot  the 
other  party.  And  we  understand  that  coun- 
sel concede  that  If  the  defendant  In  an  in- 
Juncthm  action,  tiioush  not  acting  In  Tiola- 
tlon  of  any  temporary  restraining  ordor,  do 
tba  thing  against  which  the  injunction  is 
asked,  the  court  la  not  thereby  deprived  of 
authcvfty,  whenever  Justice  requires  It,  to 
deal  wltii  tbe  pertlea  as  the^  stood  at  the 
commracemait  of  the  suit,  and  to  require 
the  d^endant  to  make  reatltutUm — to  undo 
what  he  has  wrongfully  done— or  to  anawer 
in  damagea.  MUls  t.  Greai,  169  V.  S.  661, 
661,  16  Sup.  Ct.  132.  40  Li.  Ed.  293;  Green 
T.  Okanogan  County,  60  Wash.  800,  111  Paa 
226i  114  Faci  467;  Bonnewell  r.  Lowe,  80 
Kan.  769,  104  Pac.  863;  New  Haven  Clock 
Ga  T.  Kocheraperger,  176  Ul.  383,  895,  61 
N.  B.  620,  632;  Pennsylvania  Co.  t.  Bond. 
99  m.  App.  635;  Banxan  r.  Darla,  85  Or.  26 


168  Pac  279. 166  Fac,  UfiO;  Lynch  Dnlon 
Institution,  160  Mass.  806,  84  N.  B.  864,  20 
U  R.  A  842;  Ives  T.  Edison,  124  Mich.  402. 
S3  N.  W.  120,  60  L.  B.  A.  134,  83  Am.  St 
329;  16  A.  &  B.  Bna  Law,  242,  243  ;  22  Cyc. 
742,  743. 

[3]  But  It  is  argued  that  this  Is  not  a  case 
where  Justice  requires  that  the  appeal  be 
entertained  for  the  purposes  above  stated. 
We  do  not  think  this  question  should  be  de- 
cided now,  for  it  Is  so  involved  in  the  merits 
of  the  case  that  its  determination,  which 
will  require  a  consideration  of  the  relative 
equities  of  the  parties,  should  be  left  until 
the  final  hearing.  United  Real  Estate  & 
Trust  Co.  V.  Barnes,  157  CaL  615,  108  Pac. 
306. 

It  will  be  noticed  that  many  of  the  authori- 
ties, holding  that  an  appeal  or  proceeding  In 
error  will  not  be  heard  on  the  merits,  where 
it  is  shown  that  the  relief  asked  cannot  then 
be  granted,  assume  that  the  dismissal  is 
without  prejudice  to  another  action.  2  High, 
Injunctions  (4th  Ed.)  S  1701a;  Meyn  v.  Kan- 
sas City,  91  Kan.  20, 136  Pac.  898 ;  McWhor- 
ter  V.  Northcut,  94  Tex.  86,  68  S.  W.  720; 
People  V.  Board  of  Canvassers,  50  Hun.  601, 
2  N.  T.  Supp.  681 ;  Hicks  v.  Pearce,  158  Mich. 
502,  122  N.  W.  1087;  Henderson  v.  Hoppe, 
103  Ga.  684,  80  S.  B.  653 ;  Texas  ft  P.  R.  Co. 
v.  Interstate  T.  Co.,  155  U.  S.  685,  15  Sup. 
Ct  228,  39  U  Ed.  271 ;  Locbwood  Y.  Wickes, 
75  Fed.  118,  128,  21  O.  O.  A.  257.  In  other 
cases  where  the  relief  asked  has  been  denied 
by  tbe  trial  coort  and  it  appears  on  appeal 
that  the  exact  relief  cannot  then  be  granted, 
yet,  If  the  Judgment  below  denying  the  relief 
be  an  adjudication  of  any  substantial  right, 
which  might  be  the  basis  of  some  future  ac- 
tion, it  is  held  that  tbe  Judgment)  should  be 
reviewed.  Kaufman  v.  Mastin,  06  W.  Va.  00, 
66  S.  E.  02,  26  L.  B.  A  (N.  S.)  866;  Postal 
Tel.-Cable  Oo.  v.  Montgom^y,  103  Ala.  234, 
69  Sooth.  428,  Ann.  Cas.  1918B,  654;  Cen- 
tral, etc.,  Co.  V.  Highland  Park,  164  Mich. 
223,  129  N.  W.  46,  Ann.  Oas.  1912B,  719; 
Clarke  v.  Beadle  Co.,  40  a  D.  697,  169  N. 
W.  23 ;  Independent  School  Dist  v.  Penning- 
ton, 181  Iowa,  933,  165  N.  W.  209;  Llvesley 
V.  Jonston,  45  Or.  30,  76  Pac  13,  946,  66  U 
R.  A.  783,  106  Am.  St  Rep.  647 ;  Wbisor  r. 
Hanson*  40  Wash.  423,  82  Pac.  710;  Hamp- 
ton V.  I^ch,  64  Okl.  249,  153  Pac.  1119; 
State  T.  Public  Service  Com.  110  Wash.  130, 
188  Pac:  7;  2  R.  O.  L.  170;  4  C.  J.  676. 

In  the  case  at  bar,  the  dismissal  of  ttie 
pioceedlngs  tn  error  would  have  tlie  same 
practical  ^Eect  as  an  afibnance  of  the  Judg- 
ment of  tbe  lower  coivt;  and,  while  we  do 
not  deem  it  advisable.  In  deciding  the  motltm 
to  dismiss,  to  make  an  Investigation  of  the 
issues  sufficient  to  determine  what  matters 
woold  upon  dlsmlaaal  become  res  Judicata, 
we  think  it  at  least  probaUe  that  the  plain- 
tiff in  error  would,  hy  the  Judgment;  be  es- 
topped from  asserting  In  another  action. 
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mlMtttDtlal  lii^ta,  vUeh,  If  the  jndgmenti  be 
tnooeaaa,  dionld  be  preserred. 

The  operation  of  the  Jodgment  below  u 
an  adjadleathn  fixing  m  aflecdng  the  liabil- 
ity of  plalutifl  In  oTor  tn  damages  In  a  poe- 
8U)1e  future  suit  on  the  Injunction  bond  Is 
not  urged  as  one  of  the  reasons  for  denying 
the  motion  to  dismiss.  Perhaps,  for  snne 
reason  not  called  to  onr  attention,  the  Judg- 
ment, in  respect  to  that  matter,  is  not  ma- 
terial or  eCTectlve.  There  is  good  authority 
for  holding  ttiat,  In  similar  cases,  because  of 
the  possible  liability  upon  the  txmd,  the  pro- 
ceedings tat  a  review  of  the  judgment  which 
has  determined  the  right  to  the  Injuncticm  Is 
of  such  practical  importance  as  to  require  a 
decision  apon  the  merits.  Postal  TeL-Cable 
Go.  7.  Montgomery,  supra ;  Williams  v.  Mmit- 
gomery.  148  N.  Y.  619,  43  N.  E.  57;  Sackett, 
etc.,  Co.  T.  National  Ass'n,  etc..  61  Misc. 
150,  113  N.  T.  Suppi  110 ;  Clisck  t.  Sample, 
73  Ark.  194.  83  8.  W.  932 ;  Crom  T.  Frahm 
(Idaho)  193  Pac.  1013;  McHrlson  r.  Hess 
(Mo.)  231  S.  W.  997.  Contra:  Horrabin  t. 
Iowa  City,  160  Iowa,  660,  130  N.  W.  160, 
142  N.  W.  212;  Q^ger.T.  Ereln.  103  Kan. 
176,  173  Pac.  208;  cases  dted  Oawfwd  t. 
Le  Fevre,  78  W.  Va.  73,  88  &  B.  1067. 

[4]  It  Is  further  Aowo,  in  aupport  of  the 
motion,  that  thoaa  dtfendante  who,  wbea 
the  action  was  oommmoed,  oonstltRitea  Qie 
board  of  ooonty  commiiadoneni,  are  no  laager 
members  of  that  board,  and  lb  is  contended, 
ther^or^  that  a  Judgment  for  plaintlfC 
.  would  be  In^ectuaL  Upon  thla  point  the 
defendants  In  error  dte  People  v.  Clark,  70 
N.  Y.  518,  where  ttie  rl^t  to  Incoiporate  a 
Tillage  was  questioned.  Pending  the  action 
the  Tillage  was  incorporated,  and  as  the  vil- 
lage its^  Its  trustees,  hdd  to  be  neces- 
sary parties,  were  not  made  defaidants,  it 
was  clear  that  a  decree  for  i^aintlffs  could 
have  no  practical  eftect  In  the  case  ati  bar, 
it  It  be  conceded  that  a  judgment  now  ren- 
dered against  the  former  members  of  the 
board  could  not  be  oaforoed,  still,  we  think, 
the  pfooeedlogs  in  error  should  not,  for  that 
reason,  be  dismissed,  for  the  board  of  county 
ctnnmissloners  as  an  entity  is  a  defwdanb 
also,  and  it  la  not  claimed,  nor  could  it  be 
successfully  dalmed  under  our  8tatnte» 
(Wyo.  C.  S.  1920,  H  1301,  1304),  that  the 
change  in  its  memherahlp  affects  the  ac- 
countability of  the  board  itself,  or  tlie  coun- 
ty. 

We  are  of  opinion  that  Uie  case  should  not 
now  be  conduded  in  tihe  summary  manner 
suggested  by  the  motlcra,  as  it  does  not  ap- 
pear dearly  that  there  is  no  substantial  right 
depending  iq>on  a  decision  as  to  whether  or 
not  tiie  Judgment  below  shall  stand.  A  fur^ 
ther  consideration  of  this  point,  after  a  hear^ 
ing  upon  the  merits,  may  lead  to  a  different 
opinion,  making  It  then  pn^>»  to  dlspoae  (tf 


tlie  ease  withont  fl^'r'fl'ng  fbs  q:iieslloiis  nda- 
ed  by  tiie  peMtloa  In  errw. 

nie  motion  Is  denied,  and  the  defeodants 
in  error  are  giren  4S  days  from  fliia  <tote  to 
serve  and  file  brle&i  upon  the  merita 
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MOUNTAIN  STATES  TELEPHONE  &  TEL- 
EGRAPH CO.  et  al.  V.  CITY  COUNTY 
OF  DENVER.    (No.  M88.) 

(Soprema  Court  of  Colorado.   Nor.  7,  19ZL) 

1.  Telegraplis  aad  teletMioses  «=>26%,  New, 
vol.  7A  Key-No.  Swlea-Charge*  terisf  fed- 
eral control  and  readjust nMt  period  hoM  Mi 
within  bond  to  refand  ovnrohanies. 

Where  a  dty  daimlng  control  orer  tde- 
phone  rates  accepted  a  b<md  obligating  a  tele- 
phone etnnpany  to  refund  overdiargea  if  It  was 
finally  determined  that  th«  company  had  no 
right  to  charge  Increased  rates  i^setUksd  by 
the  State  Public  UtOities  OomniMdoa,  and  Oc 
company  collected  a  Ugher  rate  prescribed  ^ 
the  Postmaster  General  doring  federal  eonlMd 
nnder  Act  Gtrng.  July  16,  191^  and  darbtg  the 
foor-month  readjaatment  period  granted  in  sur- 
rendering control  by  Act  Cong.  Jvij  U,  ldl9, 
the  company  continaed  to  charge  the  higher 
rate,  and  thereafter  charged  a  reduced  rate  pre- 
Bcribed  by  the  commission,  which  wai  adjudged 
illegal,  the  sums  *  collected  dnrfng  federal  con- 
trol and  the  readjaatment  period  were  not  with- 
in the  terms  of  tht  bond;  the  company  having 
no  contrtd  over  the  charges  daring  f edwal  cen- 
trol,  and  the  readjustment  prhrilese  granted  by 
Cougresfl  being  paramount  to  the  bond. 

2.  CoBsHtntloaal  law  «s»ll3— Cesfress  m&^ 
limited  by  eoatraet  olaussu 

Congress  is  not  restricted  by  the  danae  In 
the  Constitution  against  the  Impairment  of 
contracts. 

Errm  to  District  Court,  City  and  Ooimty 
of  Denver;  Caiarles  C  Butler,  Judge. 

Action  by  the  City  and  County  (rf  Denver 
against  the  Hoontain  States  Tel^ibone  & 
Tele^aph  C^ompany  and  others.  Judgm«it 
for  plaldtiff,  and  defendants  bring  exrcr. 
Affirmed  as  to  first,  second,  and  fourth  pe- 
riods and  reversed  as  to  third. 

See.  also,  67  Colo.  225, 184  Pac.  604. 

Milton  Smith,  Charles  R.  Brock,  and  W. 
H.  recsoson,  all  of  DenTer  (Dmw  Brock, 
of  Denver,  of  connsd),  tot  i^lnttab  In  error. 

Mr.  James  A.  Blarsh  and  Noton  HoDt* 
gomery,  boOi  at  Denver,  fkir  deftndant  In 

DENISON,  '7.  June  14,  1018,  the  Publfe 
Utilities  Commission  at  the  State  of  Golan- 
do  prescribed  rates  to  be  dmrged  by  Uie 
plaintiff  in  error  in  VOe  state,  Indudlng  tbe 
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dty  and  county  of  Penver.  The  cltr  claim- 
ed tbat  it  and  not  the  state  commission  con- 
trolled tbe  city  rates.  The  plaintiffs  In  er- 
ror thereupon  executed  a  bond  to  tlie  dty 
conditloaed— 

"tbat  If  it  ihall  be  Itnally  adjadged  tbat  the  said 
telephone  company  has  no  right  to  charge  the 
rates  prescribed  by  tbe  said  Pahlic  Utilities 
GomiDiseion,  and  if  immediately  after  it  has 
been  so  adjudged  the  telephone  company  shaU 
refund  to  each  and  every  telephone  subscriber 
In  the  city  and  county  of  Denver  the  excess  col- 
lected from  such  subscriber  above  the  rate  that 
was  being  charged  Immediately  prior  to  Jane 
14,  18^  then  this  obligation  shall  be  void, 
otherwise  to  remain  and  be  In  fall  force  and 
effect." 

April  6,  1917,  the  Congress  declared  war 
on  Germany,  and  <m  the  16th  of  July,  1018 
<40  Stat  904)  It  authorized  the  Presi- 
dent to  asmme  control  of  an  telephone  sys- 
tems and  to  operate  the  same,  and  on  the 
81*t  of  that  month  the  government  took 
possession  and  continued  In  possession  until 
midnight,  July  81,  1919,  when  by  an  act  of 
Oongreas  ct  July  U,  1919.  poaseedon  was 
surrendered  to  the  company.  This  act  pro- 
vided: 

"That  tbe  existing  toll  and  exchange  tele- 
phone rates  as  established  or  approved  by  the 
Postmaster  General  on  or  prior  to  June  6, 1919, 
shall  conthine  in  force  for  a  period  not  to  ex- 
ceed four  months  after  this  act  takes  effect, 
unless  sooner  modified  or  changed  by  the  pub- 
lie  authorities — state,  municipal,  or  otherwise' 
having  control  or  jurisdicttoa  of  tolls,  charges, 
and  rates  or  by  contract  or  by  voluntary  reduc- 
tion."   41  SUt  167. 

For  Uie  foor  months  after  tafclng  posses- 
sion, which  Mded  December  1.  1919,  the 
company  continued  the  rates  presarlbed  by 
the  Postmaster  Genera],  wbldx  were  In  ex- 
cess of  the  rates  charged  immediately  be- 
fore June  14,  1918 ;  and  those  rates  were  not 
modified  by  the  public  authorities  or  twang- 
ed by  contract  or  voluntary  reduction.  In 
November,  1918,  the  PubUc  UtUlUes  Com- 
mission of  the  state  of  Colorado  reduced  the 
telephone  rates  from  those  prescribed  by  the 
Postmaster  General  to  the  rates  which  said 
commission  had  previously  prescribed  In 
June,  1918;  and  from  December  1,  1919,  to 
February  7,  1920,  the  teleiAone  company 
continued  to  charge  the  rates  bo  prescrib- 
ed. February  7,  1^0,  it  was  finally  ad- 
judged that  the  company  had  no  right  to 
charge  the  rates  prescribed  by  the  said  Pub- 
lic Utilities  Commission. 

[1,2]  The  city  brought  amit  on  the  bcmd. 
The  company  admitted  its  UabUtty  for  the 
first  period,  1.  e.,  from  June  14,  1918,  to  Ju- 
ly 31,  1918,  but  pleaded  and  proved  pay- 
ment, and  was  hdd  not  further  liable  for 
that  period.  The  court  below  held  that  for 
the  second  period,  L  e.,  while  the  govern- 
ment had  possession,  fiiB  dty  could  recover 
201P.-65 
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nothing,  but  that  it  might  recovcs  for  the 
third  period  above  mentioned,  viz.,  from  the 
termination  of  the  governmenfs  possesslm, 
July  81,  1919,  till  tbe  expiration  of  the  four 
months  provided  in  tbe  congressional  reso- 
lution, tbat  is,  to  December  1,  1919,  and  for 
the  fourth,  that  is  from  December  1,  1919, 
to  February  7,  1920.  We  think  this  Judg- 
ment was  ctorect,  with  the  exception  of  the 
third  period.  As  to  the  first  period  there  is 
no  questlMi.  As  to  the  second,  the  company 
bad  no  control  over  the  charges,  and  there- 
fore is  not  re^nsible,  even  If,  as  is  claim- 
ed, the  strict  terms  of  the  bond  make  It  so. 
As  to  the  fourth  period  the  company  is 
manifestly  liable  and  had  no  right  whatever 
to  make  the  charges.  As  to  the  third  there 
Is  great  doubt,  but  a  majority  of  the  court 
Is  of  the  opinion  that,  since  the  act  ot  Con- 
gress returning  the  tel^h<me  propntles  to 
the  owner  ^ovlded  tbst  the  cwnpany  ml^t 
make  tbe  diarges  wfalcb  It  did  make,  sub- 
ject only  to  condltionfl  which  were  never 
fulfilled.  In  making  them  It  was  exerdslng 
a  privilege  granted  by  the  act  which  Is  par- 
amount to  the  bond,  the  Oongress  not  bdng 
restricted  by  the  clause  of  the  Constitution 
against  the  impairment  of  contracts.  This 
oonciUBi<m  is  somewliat  supported  1^  tbs 
suggestion  ot  the  equity  of  such  a  priv- 
Uege,  because,  the  property  having  been  out 
of  the  owner's  control  for  a  ctnslderable 
time,  a  short  period  of  readjustment  was 
not  unreasonable,  and  may  be  fairly  said  to 
be  the  object  of  the  Congress  In  granting 
the  priTllfiB«4 

These  considerations,  we  think,  are  an 
answer  to  the  claim  that,  immediately  upon 
the  surrender  by  th6  government,  the  regu- 
lations of  the  dty,  which,  we  have  held, 
controlled  the  rates  in  question,  took  effect, 
and  amounted  to  a  fulfillment  of  the  condi- 
tion in  the  Joint  resolution  "unless  sooner 
modified  or  changed  by  the  public  author- 
ities." Moreover  this  expression  seems 
rather  to  refer  to  a.  future  modification  than 
a  past  one. 

The  Judgment  should  be  affirmed  as  to  the 
first,  second,  and  fourth  periods,  and  revers- 
ed as  to  the  third. 

TMjLEB,  J.  (concurring  spedally).  I 
concur  in  so  much  of  the  tq^on  as  affirms 
the  Judgment  as  to  the  first,  sectmd,  and 
fourth  periods,  but  cannot  agree  that  It 
should  be  reversed  as  to  the  third. 

This  Is  an  action  on  an  obligation,  which 
Is  simply  that  if  the  company  oc^ects  more 
than  the  rate  charged  Immediately  prior  to 
June  14,  1918,  it  will  refund  sudi  collec- 
tlms,  if  it  la  finally  determined  that  It  has 
no  right  to  charge  those  rates.  Manifestly 
a  charge  whldi  plaintiff  in  error  collects  of 
its  free  will,  when  at  liberty  to  collect  lees, 
comes  within  the  (Adlgatlon  of  the  bond.  To 
escape  tram  tibis  obligation  plaintiff  In  error 
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mnat  show  ttiat  It  was  not  respaastble  for  tbe 
]agh&  rate  diarged.  Wblle  t2ie  goTmunent 
was  in  control  tbe  company  was  not  respon- 
sible for  tha  rate,  but  It  la  reqHui^ble  tor 
tbe  rate  dnrlng  tbe  third  praiod  because  It 
was  not  oxnpdled  to  cbarge  It  Ttm  restAu- 
tlon,  In  terms,  gives  tbe  rl|^t  to  reduce 
rates  during  tbe  ttilrd  irariod. 

The  privUego  to  ctrntlnue  duirglng  tbe 
war  rate  does  not  affect  tbe  agreemoit  to 
refund  under  the  stipulated  condlttms. 
Plaintiff  In  errw  could  bave  diarged  less 
tiiftn  It  did,  and  all  sums  Toluntarlly  ccA- 
lected  are  wUbin  tiw  plain  tarns  of  tbe 
bond. 


BARRETT  v.  BOOK  CLIFF  R.  CO. 
(No.  9796.) 

(Saprune  Coort  of  Colorado.    Oct.  8,  19Z1. 
Rehearing  Denied  Dec.  5,  1921.) 

1.  Sales  ®=s32— Defendant  held  to  have  reoog- 
Rlzeil  letters  as  coHstitHtfng  sale  oontraot. 

In  an  action  for  damages  for  alleged  breach 
of  a  contract  for  sale  of  coal,  facts  held  to  show 
that  the  defendant  had  ^ven  to  negotiations 
throagh  letters  a  contemporaneoiiB  coDstructlon 
amounting  to  a  recognitiOD  of  tbe  contract. 

2.  Sales  «=s>32— Coatraet  lofemd  from  psrttes' 

correspondence. 
It  is  not  important  that  all  the  terms  of  an 
agreement  be  set  out  in  one  instrument,  and 
where,  from  the  correspondence,  tbe  intent  of 
the  parties  to  contract  for  a  sale  may  be  dear- 
ly Inferred,  it  is  snlBdent 

D^rtmoit  2. 

KTor  to  District  Court,  City  and  County 
of  Denver;  Francis  EJ.  Bouck,  Judge. 

Action  by  C.  W.  Barrett  against  the  Book 
Cliff  Bailroad  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Archibald  A.  Lee  and  Wm.  H.  Loughrldge, 
both  of  Denver,  for  plaintiff  in  error. 

P««hli^,  Nye,  Fry  ft  Tallmadge,  of  Den- 
ver, for  defttidant  in  error. 

TBIiLEB,  J.  The  plaintiff  in  error  brought 
an  action  against  the  defendant  In  error  to 
recover  damages  for  an  allied  breach  of  a 
contract  for  the  sale  of  coal.  The  complaint 
set  up  a  contract  resulting  from  correspond- 
ence  between  tbe  parties,  and  failure  of  the 
d^endant  to  fill  plaintitTs  ordO'S  made  un- 
der it.  fnie  answer  denied  that  there  was 
a  contract 

The  trial  court  held  that  tbe  evidence  did 
not  es&abllsh  a  contract  and  directed  a  ver- 
dict for  the  defendant 

[1]  We  find  from  the  record  that  the  plain- 
tiff In  the  action,  under  date  ot  May  U,  1917, 
wrote  to  the  defendant  airiilng  for  a  price  on 


coal,  and  as  to  the  number  oC  oaxa  ^lat  tbe 
defendant  could  ship.  On  May  22d  the  de- 
f«Ddant  wrote  to  the  ^aintlff  the  fiMlowtng 
letter: 

"Gentlemen:  Beferring  to  your  letter  of  Hay 
11th  to  which  I  replied  on  May  16th,  I  now 
feel  that  I  am  in  position  to  offer  to  ship  you 
about  250  tons  of  coal  per  week  at  a  price  of 
$2.60  for  nut  and  $2.85  for  lump  f.  o.  b.  Grand 
junction,  beginning  next  week.  This  price  is 
subject  to  change  without  notice. 

"If  you  are  interested,  let  me  hear  from  yon. 
"iour  truly,  D.  B.  Wright 

"General  Uanagu." 

Under  date  of  tbe  asth  the  lAalnttff  wrote 
In  r^Iy  .as  follows: 

"Dear  Sir:  Yours  of  the  22d  inet  received  and 
contents  noted.  Beferring  to  th«  statement,  that 
price  is  subject  to  change  without  notice,  under 
the  drcnmatanees  my  coatomers  demanded  some 

assurance  as  to  the  length  of  time  price  quoted 
them  would  hold  good,  together  with  tbe  proba- 
ble tonnage  they  might  expect  This  required 
prompt  action  on  my  part  as  it  would  delay 
matters  using  tbe  mail,  and  wiring  would  be  un- 
satisfactory. I  trust  you  will  appreciate  my  ac- 
tion in  tekiog  this  matter  up  with  your  Mr.  Fry, 
my  sole  idea  being  to  expedite  matters  and  ar- 
rive at  a  mutually  benefldal  arrangement 

"Upon  Hr.  Fry's  assurance  to  me  that  it  was 
his  understanding  that  tile  prices  yon  quote 
would  be  in  effect  until  September  let  1917,  al- 
so hie  statement  that  he  would  write  you  on  this 
matter  and  clear  up  a  slight  mlsunderstan^g, 
after  having  had  this  understanding  with  Mr. 
Fry,  I  wired  my  customers. 

"I  am  this  day  in  receipt  of  a  telegram  asking 
tbat  one  sample  car  of  lump  coal  be  shipped  im- 
mediately. As  previously  stated,  this  bdng  a 
sample  car,  on  Its  preparati<m,  its  freedom 
from  foreign  matter,  impurities,  and  a  minimum 
quantity  of  car  bottoms,  will  depend  the  future 
volume  of  business  that  can  be  secured  and  held 
in  southern  California. 

"Please  enter  order,  and  ship  one  thirty-five 
ton  or  more  (box  car)  lump  coal  to  the  order  of 
C.  W.  Barrett,  Los  Angeles,  Calif.,  via  D.  &  B. 
O.  care  of  the  S.  P.,  Ogden. 

"I  trust  you  will  give  this  your  personal  at- 
tention, thereby  assuring  perfect  preparation 
and  prompt  shipment 

"My  plans  now  are  to  leave  this  coming  week 
for  San  Francisco  and  Los  Angeles,  and  if  I 
do,  will  arrange  to  stop  over  in  Grand  Junction 
between  trains  and  meet  yon  and  go  out  to  the 
mine  and  see  your  coal.  I  will  write  you  a  day 
or  two  before  I  leave. 

"Win  you  kindly  confirm  Mr.  Pry's  statement 
that  these  prices  quoted  by  yon  will  be  in  effect 
until  September  1st,  1917,  thus  keeping  my  rec- 
ords clear?  O.  W.  Barrett" 

Three  days  later  the  defendant's  manager 
acknowledged  rec^pt  of  the  letter  of  May 
26th,  and  asked  tor  instroctl<»is  as  to  tbe 
shipment  and  billing  of  the  coal.  On  May 
81st  the  plaintiff  wrote  the  following  totter: 

<*Denver,  Oolo.,  May  81,  1917. 
B.  Wri^t,  General  Manager,  The  Book 
Cliff  B.  B.  Oo..  Grand  Junction,  Oolo.— Dear 
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Sir:  Your  favor  of  tho  29th  init  recalred.  Re- 
fcrxing  to  your  letter  of  May  22d,  I  will  take 
the  250  tons  of  lump  and  nut  coal  per  week  un- 
to September  1st,  1917,  at  price  agreed  upon. 

"The  amount  of  coal  I  would  be  able  to  han- 
dle between  now  and  September  let  depends  up* 
on  the  quality  and  preparation.  I  can  assure 
yon  I  will  be  able  to  sell  all  you  can  produce. 
To  establish  a  market  for  a  new  cwl  requires  a 
product  free  from  slate,  forefgn  matter  and  min- 
imum, quantity  of  car  bottom. 

"I  explained  to  Mr.  Fry  that  all  settlements 
would  be  made  thirty  days  from  date  of  ship- 
ment but  the  proapects  were  that  payments 
would  be  made  sooner  than  that.  •  •  • 

"I  wish  yon  would  kindly  change  routing  on 
car  to  be  shipped  to  myself  at  Los  Angeles,  D. 
&  R  G.  S.  P.  Ogden  to  D.  &  B.  G.  8.  P.  L.  A. 
&  S.  L.  at  Salt  Lake. 

"Unless  I  wire  you  to  the  contrary  I  will  see 
you  is  Grand  Junction  on  Saturday  afternoon. 
Tour  very  truly,  O.  W.  Barrett" 

Soon  thereafter,  the  defoidant  company 
shipped  to  the  order  of  the  plaintiff  three 
carloads  of  coal,  and  was  paid  therefor.  On 
fallnre  of  the  company  to  fill  further  orders, 
the  plaintiff  made  txnnplaiiit,  la  answer  to 
which  the  company  made  various  excuses  for 
the  delay  in  delivery,  but  never  denied  the 
obligation  to  fill  the  orders. 

We  thinfe  the  plaintiff  in  error  la  right  In 
Wb  contention  that  the  defendant  has  thus 
^Iven  to  the  negotiations  a  contemporaneous 
constmction  which  amounts  to  a  recognition 
of  the  contract 

[2]  Objection  is  made  that  there  is  no 
sin^e  Instrument  In  writing  omstitating  a 
contract;  but  It  is  well  settled  that  a  con- 
tract may  result  f^om  a  series  of  letters  de- 
termining the  various  matters,  step  by  step. 
It  is  not  important  that  all  the  tmns  of  the 
agreement  be  set  oat  in  one  Instrum^t  If, 
from  the  correspondence,  the  Intent  of  the 
parties  to  contract  may  be  clearly  Inferred, 
it  Is  sufflclent  We  are  of  the  t^lnlon  that 
the  minds  of  the  parties  met,  and  that  there 
was  a  contract  for  the  delivery  of  coal. 

The  Mai  court  erred  in  directing  a  ver- 
dict for  deftedant  and  the  Judgment  ac- 
cordingly, reversed. 

BAILET,      Bitting  for  DBNISON,  J. 


STATE  V.  COHEN.    (No.  2525.) 

(Supreme  Court  of  Nevada.    Dec,  2,  1921.) 

I.  Crlmiaal  law  «=>I026— One  who  served  sen. 
tenoe  oanaot  prosecate  appeal. 
Where  one  was  sentenced  to  jail  and  per- 
fected appeal,  but  failed  to  obtain  a  stay  of 
execution  pending  the  appeal  under  Rev.  Laws, 
§  72^,  and  obtained  a  writ  of  habeas  corpus 
after  serving  one  month,  and  was  released 
upon  the  ground  that  the  remainder  of  his 
sentence  was  void,  he  cannot  further  prose- 


cute the  appeal  to  have  the  stigma  rraioved 
from  Us  good  name. 

Appeal  from  District  Court  Washoe  Ooun< 
ty ;  Thomas  F.  Moran,  Judge. 

Samuel  Cohen  was  convict  at  wife  and 
chUd  desartton,  and  aroeala.  Appeal  dis- 
missed. 

H.  V.  Morehouse,  of  Reno,  for  appellant. 

L.  D.  Summerflrtd,  Dist  Atty.,  and  Harlan 
L.  Hewnrd,  Deputy  Dlat  At^.,  both  of  Beno, 
for  the  State. 

DUCKER,  J.  This  Is  a  motion  to  diamiss 
the  appeal  which  came  on  to  be  heard  in  ad- 
vance of  a  hearing  on  the  roerlfesv  by  stipula- 
tion of  the  parties.  Appelant  was  found 
guilty  by  a  Jury  In  the  Sectrnd  Judicial  dis- 
trict court,  In  and  for  Washoe  county,  upon 
a  charge  of  wife  and  dilld  draertlon;  said 
wife  and  children  being  In  necesMtons  otr- 
comstances.  He  was  thereaftw,  on  the  2Tth 
day  of  June,  1021,  sentenced  to  be  punished 
by  impriaonment  in  the  county  Jail  tor  a  term 
of  not  leas  than  1  month,  aar  more  tlian  12 
months,  and  remanded  to  the  custody  of  the 
sheriff  for  the  execntion  of  sentence.  Ap- 
pellant In  due  time  made  a  motion  for  a  new 
•trial  and  moved  In  arreat  ct  Judgment 
h^nnn  the  Judgment  and  order  denying  a  mo- 
tion for  a  new  trial  this  appeal  la  talcen. 

It  aKnans  teem  the  certificate  of  the  <derk 
of  the  court  In  whldi  tiie  ctmvlctlon  was  had, 
annexed  to  the  notice  of  motion  to  dismiss 
the  appeal,  that  no  applicatkm  tor  a  certifi- 
cate of  probable  cause  to  stay  the  exeeation 
of  Jodgmott  was  ever  made. 

After  appellant  had  served  me  mcmtb  of 
his  imprisonmoit,  and  <m  the  26th  day  of 
July,  1821,  he  applied  to  the  court  in  whldi 
Judgment  waa  rendwed  ft>r  a  writ  ttf  habeas 
corpus.  It  waa  alleged  that  the  UlegalUy  of 
his  confinement  consistsd  in  this: 

"That  no  definite  period  of  time  was  fixed 
for  the  punishment  and  imprisonment  of  the 
said  Samuel  Cohen  under  aaid  sentence,  and 
that  there  is  no  law  in  this  atate  authorizing 

or  empowenng  the  aforesaid  district  court 
to  pronounce  an  indeterminate  sentence  in  a 
case  of  misdemeanor  against  the  eaid  Samuel 
Cohen,  and  that  the  said  offense  for  which  he 
was  prosecuted  was  and  is  a  misdemeanor, 
and  that  he,  the  said  Samuel  Cohen,  has  now 
served  the  aaid  period  of  1  month,  fixed  in 
the  said  sentence  and  judgment  of  the  court, 
and  is  entitied  to  his  discharge  from  custody, 
for  the  reason  that  the  remainder  of  said  sen- 
tence over  and  above  the  said  1  month  is  il- 
legal and  void,  and  that  the  said  confinement 
and  restraint  and  deprivation  of  liberty  of  the 
said  Samuel  Cohen  by  the  sheriff  is  now  illegal, 
and  he,  the  said  Samuel  Oohen  la  entitied  to 
his  dischai^e  from  custody." 

The  writ  was  granted  and  the  petitioner 
rdeased  from  custody  on  said  26tli  day  of 
July.  1921. 
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Upon  these  facts  counsei  for  the  state 
urges  that  all  questions  presented  on  the  ap- 
peal have  become  moot  questions,  and  insists 
that  it  should  be  dismissed. 

Appellant  contends,  and  the  affidavit  of  his 
counsel  sets  forth,  that  the  ai^llant's  guilt 
or  innocence^  the  jury's  disregard  of  the  In- 
structions of  the  court,  as  well  as  the  disre- 
gard of  Its  own  instructions  hj  the  court,  are 
questions  Inrolved  in  the  motion  for  a  new 
trial  and  In  arrest  of  judgment;  that  these 
questions  are  presaited  by  a  duly  settled 
Mil  of  szoeptlonB;  and  that,  as  the  a^ieal 
from  the  order  denying  the  motion  for  a  new 
trial  her^  is  a  distinct  and  separate  appeal 
from  tlie  judgmoit,  the  said  qnestt<m8  are 
sqaarely  btfore  the  court  oo  appeal,  and  af- 
fect the  Bttbstantial  rights  of  this  appellant, 
and  also  the  state  of  Nevada,  and  are  there- 
fore not  moot  queetlons.  While  we  are  un- 
able to  perc^ve  why  the  fact  that  these  ques- 
tions are  broi^ht  befwe  this  coort  on  an  ap- 
peal from  the  order  denying  a  new  trial  has 
any  bearing  on  the  motion  before  .us,  it  la 
plain  that  their  determination  could  hare  no 
practical  result  in  the  case. 

Assuming  that  a  dedsi<ni  oa  the  merits 
would  result  favorably  to  appellant,  the  most 
that  could  be  determined  Is  that  the  evidence 
was  Insufficient  to  establish  his  guilt  of  the 
offense  cliarged,  or  at  least  that  he  was  il- 
legally convicted  by  reason  of  errmeons  inr 
Btructlous, 

A  reversal  of  the  case  by  this  court  on 
any  or  all  of  the  errors  claimed  could  afford 
him  no  reli^  from  the  jndgm^t.  He  has 
satisfied  that  by  the  term  of  imprisonment 
served,  and  has  been  discharged  from  cus- 
tody. Consequently  the  controversy  be- 
tween the  state  and  app^ant  Involved  in 
this  appeal  has  'been  t^mlnated  as  effectu- 
fiUy  as  though  a  verdict  of  not  gulltry  had 
been  rendered.  Tliere  Is  nothing  material 
to  be  accomplished — ^nothing  on  which  the 
judgment  of  this  court  can  act  effectively  and 
work  an  advantage  to  the  appellant  People 
V.  Leavitt,  41  Mich.  470,  2  N.  W.  812. 

While  there  are  cases  to  the  contrary,  the 
weight  of  authority  Is  to  the  effect  that  an 
appeal  or  writ  of  error  will  be  dismissed 
-when  there  has  been  a  voluntary  payment  by 
the  defendant  of  the  fine  Imposed.  Brown  v. 
Atlanta,  123  Ga.  407,  51  S.  E.  607;  State  v. 
Westfall,  37  Iowa,  575;  Stat©  v.  Conkllng, 
54  Kan.  108,  37  Pac.  992,  46  Am.  St  Hep.  270; 
Bustler  v.  Com.,  154  Ky.  85;  People  v, 
Leavitt,  41  Mich.  470,  2  N.  W.  812;  Wash- 
ington V.  Cleveland,  49  Or.  12,  88  Paa  305, 
124  Am.  St  Rep.  1013;  Commonwealth  v. 
Gipner.  118  Pa.  379,  12  Atl.  306 ;  Batesburg 
V.  Mitchell,  58  S.  C.  664,  37  S.  E.  36 ;  Payne 
T.  State,  12  Tex.  App.  160;  Madsen  v.  Ken- 
ner,  4  fJtah,  3,  4  Pac.  992;  State  v.  Pray, 
80  Nev.  207,  94  Pac.  218 ;  17  C.  J.  193. 

In  the  case  of  Trapp  v.  State  (OkL  Or. 
App.)  18C  Pac.  737,  an  appeal  was  taken  from 


a  judgment  of  convlctton.  It  was  dismissed 
on  motion  of  the  Attorney  Qaieral.  Tbe 
court  stated  am  <»w  ot  its  reasons  for  the 
dismissal: 

"Tbat  eadi  defendant  having  been  commit- 
ted to  jail  under  said  Judgment,  they  have 
long  since  served  their  respecttve  tcrma  of 
imprisonment,  any  legal  qaestion  involved  ia 
this  pretended  appeal  la  moot" 

There  can  be  no  real  distinction  which 
might  call  fM:  tlifi  appllcatloii  of  a  dlfTw^t 
rule,  in  a  case  where  a  fine  has  been  imposed 
and  one  where  the  torn  of  imprlsonmoit  ad- 
judged has  been  served.  This  was  pointed 
out  In  State  v.  Westfall  et  aL,  mpn.  In 
whidi  tbe  ooort  said: 

"By  voluntarily  paying  a  fine  imposed  upon 
them,  they  [appellants]  stand  in  the  same  re- 
lation to  the  law  as  they  would  have  done  if 
they  had  served  their  period  of  Imprisonment 
All  that  can  be  said  Cor  them  is  that  th^  have 
paid  money  in  Bistaka  ttf  their  legal  ri^ta. 
If  the  money  need  not  have  been  paid  they 
have  clearly  made  a  mistake  of  law.  If,  upon 
this  appeal,  the  jndgment  should  be  reversed, 
they  could  not  recover  it  and  hence  they  could 
derive  no  benefit  from  the  appeaL  The  Judg- 
ment of  the  court  upon  appeal,  would  deter- 
mine a  mere  abstraction." 

An  appeal  was  dismissed  by  this  court  in 
the  case  of  State  v.  Pray,  supra,  on  tbe  fol- 
lowing facts:  Fny  and  his  oodeftaidant; 
Langdon,  were  convicted  of  a  feUony,  and 
appealed  ftom  the  judgmaiti  and  order  deny- 
ing their  motion  for  a  new  trial.  Ttub  Cormer 
paid  bis  fine  under  protest,  and  attempted 
by  stipulation  of  his  couns^  witb  tbe  district 
attorney  to  resorve  tiie  right  of  appeaL  Tba 
attempted  Eesorvatiim  was  dedared  void  by 
tibe  court  In  the  course  at  its  <q;dnlon  upon 
this  lAase  of  the  cass^  the  court  said  that  it 
fell  within  a  daas  ot  casee  refored  to  In  2 
Cyc.  648,  64d: 

"Where  an  order  appealed  from  ia  of  such 
a  nature  that  its  execotion  has  left  nothing 
upon  which  a  judgment  of  reversal  can  operate, 
the  appeal  will  be  dismissed,  nnleaa  audi  right 
was  specially  reserved" 

— and  pointed  out  that  upon  a  reversal  of 
the  case  no  effective  relief  could  be  granted 
for  the  reason  that  neither  this  court  nor  t2ie 
trial  court  had  power  to  direct  that  the  fine 
paid  by  Pray  be  restored  to  him.  As  previ- 
ously stated,  there  can  be  no  distinction  be- 
tween the  voluntary  payment  of  a  fine  and 
serving  a  term  of  Imprieomneut  Both  satis- 
fy the  Judgmoit  of  the  low6r  court  and  leave 
nothing  upon  which  a  decision  on  appeal 
could  operate.  Counsel  fOT  appellant  would 
distinguish  ttie  Pray  Case,  and  referring  to 
the  summary  of  the  briefs  preceding  the 
opinion,  urges  that  as  It  appears  a  fine  was 
imposed  Instead  of  a  sentence  of  Impriscm- 
menU  at  the  request  of  the  defendants,  and 
the  appeal  taken  after  the  payment  ot  the 
fine,  It  was  deemed  waived  biy  the  appelate 
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courft.  Whereas,  In  the  Instant  case,  he  In- 
sists there  conld  be  no  waiver  of  aK>eaI,  tor 
the  reason  that  the  appeal  was  perfected  and 
pending  hetotB  appellant  was  released  on 
habeas  corpus,  mie  opinion  In  the  Pray  Case 
spealCB  for  Itself,  hut,  be  ttiat  as  it  may,  the 
effect  Is  the  same  In  titlier  Instance.  The 
voluntary  jxayment  of  a  fine  or  serring  a 
term  at  imprisonment  in  a  criminal  action 
operates  as  a  final  disposition  of  the  case, 
and  predndes  the  defendant  from  proaecnt- 
Ing  an  appeal  or  proceeding  fnrtlwT  witli  an 
appeal  already  commraiced. 

.If  this  appeal  Shonld  be  maintained,  the 
appellant  can  derive  no  benefit  in  point  of 
law  from  the  Jn^^rmoit  of  this  court  It  Is 
InslBted  that  the  conviction  Is  orroneons  foe 
the  reasons  given,  and  casts  a  stigma 
<m  appellant's  good  nam^  which  he  Is  en- 
titled to  have  TODoved  by  a  judgmoit  of  re- 
vCTsal.  We  agree  with  counsel  for  appellant, 
and  the  poet  and  authorltlee  he  iinotes,  and 
are  also  mindful  of  the  ecriptural  assurances 
that  a  "good  name  Is  better  than  tIcSka." 
Its  loss  or  Impairment  Is  a  melanciioly  dis- 
aster to  any  <me  who  values  It.  But  we  do 
not  perceive  how  we  can  revive  a  dead  jud^ 
meait  for  the  purpose  of  quieUttg  title  to  a 
good  reputation.  AK*elIant's  onportnnltQr  to 
rdleve  himself  of  any  odium  that  may  have 
atta^ed  to  his  name  on  account  ot  bis  con* 
victlon  was  lost  by  his  failure  to  avail  him- 
self of  the  procedure  provided  for  Btayinff 
ttucnticn  of  judgm^it,  pending  on  aroetl. 
See  section  7294,  Ber.  Laws. 

Hio  authorities  dted  ond  quoted  try  ap- 
p^ant  (Com.  v.  Fleckner,  167  Moss.  IS,  44 
N.  B.  lOSa;  Bartbelmy  v.  People^  2  Hill  [N. 
I.J  248;  People  r.  Maries  [Oen.  Sesa]  120  N. 
X.  Snpp.  1106;  Boby  v.  SUte,  06  Wis.  667, 
71  N.  W.  1046),  In  whldi  the  right  to  main- 
tain an  appeal,  notwltlistanding  the  payment 
of  the  fine  Imposed,  on  account  of  the  dis- 
grace attadiing  to  the  defendant's  good  name 
by  reason  of  the  convlctiou,  b^mg  to  a  class 
of  cases  which  form  the  minority  rule.  See 
note  Ann.  Gas.  1013E,  p.  800.  The  doctrine 
advanced  was  not  recognized  in  State  v. 
Pray,  and  we  cannot  sanction  it. 

A  defendant  who  baa  taken  on  appeal  in 
a  criminal  actl<NQ  is  entttded  to  a  reversal 
only  when  there  Is  prejudicial  error  in  the 
record,  and  an  existing  judgmrait  upon  which 
the  decision  of  this  court  can  operate^ 

Appellant  served  l  montb  of  the  sentence 
imposed,  and  applied  for  a  writ  of  habeas 
corpus  to  be  released  from  farther  Imprison- 
ment, upon  the  ground  that  the  remainder  of 
his  sraitence  was  void.  His  petltdon  was 
granted,  and  he  was  discharged  from  cus- 
tody. He  cannot  now  be  heard  to  contend 
that  Cbe  judgnient  baa  not  been  satisfied. 

The  appeal  is  dismissed. 


SANDSBS.  a  J., 
enr. 


and  OOIiBffllAN  J«  con- 


PICKERINQ  V.  INDUSTRIAL  COMMISSION 
OF  UTAH.   (No.  8708.) 

(Supreme  Court  of  tTtah.   Nov.  7.  1921.) 

1.  Matter  fmi  servant  •soSOS— Comiieasatlea 
reooveroble  for  i«|iriaa  •oearrlng  In  another 
state. 

Under  tlie  Indastrial  Gommisdon  Act 
(Comp.  Laws  1817.  |  3126).  which  provides  that 
a  workman  hired  within  the  state,  who  receives 
injoiy  in  employment  outside  of  the  state,  is 
entitled  to  compensation,  a  resident  of  the  state 
who  was  employed  by  a  copartnership  engaged 
in  the  contracting  buBlness  within  the  state,  hot 
was  hereafter  sent  by  them  to  take  charge  of 
work  in  anotfasr  state,  is  entitled  to  compensa- 
tioD  for  injories  received  in  the  course  of  his 
employment  in  the  other  state,  though  the  em- 
ployer hod  taken  out  insurance  against  sudi  In- 
juries under  the  Compensation  Act  of  tliat 
state. 

2.  ConstltstlonaJ  law  «=>70(3)  —  Cosrta  net 
conoerned  with  the  wisdom  of  statutes. 

If  the  constitutionality  of  the  provision  of 
the  Industrial  Commission  Act,  giving  it  extra- 
territorial effect  by  authorizing  compensation 
for  injuries  received  outside  the  state,  is  not 
attacked,  the  courts  are  not  coneemed  with  the 
wisdom  <tf  the  L^islatnro  in  giving  its  provi- 
sions such  elCeet. 

Proceedings  nndor  the  Workmen's  Com- 
pmsation  Act  (Comp.  Laws  1917,  IS  3061- 
816{9*  by  I«.  B.  ^tA9xiae,  as  ^ploy4,  to 
recover  compensation  for  injuries  while 
In  the  employ  of  Pickering  Bros.,  a  copartner- 
ship. From  a  decision  of  the  Industrial  Com- 
mission drying  compensation,  the  employ^ 
brings  the  proceedings  before  tha  court  for 
review.  Dedslon  vacated. 

Pierce,  Crttchlow  &  Marr,  <^  Salt  lake 
City,  for  plaintiff. 

H.  H.  Glnff.  Atty.  Gen.,  and  J.  Robert  Bob- 
Instm,  Asst  Atty.  Qen.,  for  defradant 

GOBrBiAN.  a  J.  Plointlfl  commenced 
these  proceedings  May  18,  1921,  as  claimant 
before  the  defendant.  Industrial  Commission 
of  Utah,  to  obtain  compensation  under,.the 
provisions  of  chapter  100,  Lews  of  iHah 
1017,  as  amaided  by  chapter  63,  Zaws  of 
Utah  1019,  commonly  known  as  our  Industrial 
Commission  Act  Compensation  was  denied 
plaintiff  by  the  Commission,  and  tie  has 
brought  the  proceedings  here  for  review  in 
the  usual  way  and  as  provided  that  he  may 
do  under  the  provisions  of  said  act 

It  appears  that  the  plaintiff,  a  resident  of 
Salt  Lake  City,  Utah,  was,  some  time  prior 
to  January  1,  1919,  employed  as  an  engineer 
and  superintendent  by  Pickering  Bros.,  a  co- 
partnership engaged  in  a  general  contracting 
business.  The  Pickering  brothers  were  also 
residents  of  Salt  Lake  City,  where  they  em- 
ployed the  plaintiff,  and  where  they  at  all 
times  maintained  their  place  of  business.  Up 
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until  the  year  1621,  they  took  no  contracts  In 
outside  Btatee.  bnt  confined  their  operations 
exclusively  In  the  performance  of  construc- 
tion work  awarded  them  In  the  carrying  out 
of  Utah  projects,  in  which  work  the  plaintiff 
had  been  continuously  engaged  In  the  ordi- 
nary duties  of  an  engineer  and  superintead- 
ent  until  about  Mandi  1,  1921,  when  Picker- 
ing Bros,  took  a  contract  for  the  conBtmctlon 
of  a  public  highway  In  the  state  of  Colorado 
and  placed  the  plaintiff  in  charge  of  said 
project  as  superintendent  of  the  work  to  be 
performed.  While  engaged  In  these  duties, 
be  became  disabled  In  Colorado  by  reason  of 
on  accident  arising  out  of  and  in  the  course 
of  his  said  employment,  for  which  he  claims 
compensation.  It  further  appears  that  Pick- 
ering Bros,  carried  compeiuation  Insurance 
in  the  Utah  state  Insurance  fund  and  also 
under  the  provisions  of  the  Colorado  Compen- 
sation Law  for  the  protection  of  tb^ 
ploy^s  while  operating  in  said  state. 

Upon  the  forgoing  tacts.  whi(3i  are  not 
disputed,  our  Commission  by  a  majorl^  de- 
dslon  refused  to  make  an  award. 

After  plaintiff  ajc>plled  for  and  was  denied 
a  rehearing,  tbe  case  was  brought  here  for 
review. 

The  majoxlts  of  the  Otmunisslon  seem  to 
have  taken  tiie  position,  as  reflected  by  their 
findings  and  dedsioi,  that  to  allow  the  plain- 
tiff compensation  under  the  focts  and  attend- 
ing drcumstances  stated  would  be  gfving  the 
provisions  of  our  act  an  extraterritorial  ef- 
fect not  contemplated  by  our  Legislature.  In 
part  the  ded^on  reads: 

"The  place  of  employment  is  not  controlling  in 
the  question  of  juriadiction,  neither  is  tbe  place 
of  reaidence  of  the  applicant,  nor  the  place  of 
the  accident.  Tbe  controlling  element  is  to 
be  found  in  the  induatries  being  developed. 
Tbe  juriadiction  in  such  cases  must  be  the  ju- 
risdiction of  the  industry  that  is  being  promot- 
ed. *  *  *  In  this  case  it  la  quite  clear  that 
Pickering  Bros,  went  beyond  the  jurisdiction 
of  this  Commission  and  engaged  in  employment 
not  even  remotely  connected  with  Utah  indus- 
try, that  L.  B.  Pickering  [plaintiff  J  was  to  in- 
itiate and  carry  to  condusion  an  enterprise  ex- 
cli^i^ely  within  the  state  of  Colorado,  and  that 
the  employes  engaged  in  this  particular  em- 
ployment were  covered  by  the  workmen's  com- 
pensation insurance  in  the  Southern  Surety 
Company  (Colorado),  *  •  •  and  for  this 
reason  the  relief  sought  la  hereby  denied." 

[1]  Our  Industrial  Commission  Act,  section 
3126,  Comp.  Laws  Utah  1917,  without  quaU- 
flcation,  provides: 

"If  a  workman  who  has  been  hired  in  this 
state  receives  personal  injury  by  accident  aris- 
ing out  of  and  in  the  course  of  such  employment, 
he  shall  be  entitled  to  compensation  according 
to  the  law  of  this  state,  •  •  •  even  though 
sncb  injury  was  received  outside  of  this  state." 

Under  the  admitted  facts  in  this  case,  it 
would  seem  that  the  plaintiff  here  faaa  met 


all  the  requirements  of  the  foregoing  provl- 
slpn  of  our  statuta  Although  he  received  an 
Injury  outside  of  this  state,  he  was  hired  in 
this  state.  Not  only  was  be  hired  In  this 
state,  but  he  was  a  resident  of  Utah,  em- 
ployed In  a  business  or  enterprise  being  con- 
ducted in  Utah  and  by  Utah  residents.  Tbe 
plain  and  express  wording  of  our  statute 
permits  of  no  other  construction  or  Inter- 
pretation than  that  under  the  showing  bere 
made  by  the  api^Icaut,  it  was  intended  by 
our  Legislature  that  the  benefident  purposes 
of  our  act  should  be  given  extraterritorial 
effect  and  compeasation  allowed. 

It  would  appear  from  the  expressions  made 
in  the  majority  opinion  that  the  Commission 
has  not  only  disregarded  the  plain  provisions 
of  our  statute  in  refusing  to  make  an  award, 
but  that  It  has  also  misconceived  tbe  very 
purposes  of  the  act,  via.,  to  protect  the  em- 
ploye and  those  d^ioidait  up<u  him,  so  that 
In  case  of  accident  and  Injury  ^ler  mar  not 
become  subjects  of  public  charity.  Scranton 
Leaaing  Co.  v.  Industrial  Commission  of 
Utah.  51  Utah,  368,  170  Pac:  976;  Chandler 
V.  Industrial  Gommlsston  of  Utah  et  aL,  65 
Utah.  213. 184  Pac.  1020;  8  A.  U  930. 

[2]  The  constltuUonallty  or  vaUdity  of  the 
statute.  Is  not  liere  questioned.  As  a  court 
we  are  not  ooncemed  with  the  wisdom  of 
the  Legistature  in  giving  its  provisions  extra- 
territorial effect  That  it  did  do  In  plain  and 
unmistakable  terms. 

Under  the  facta  and  drcamstances  dis- 
closed by  the  record  in  this  case,  we  are  of 
the  opiolon  Qiat  tbe  plaintiff  Is  aUUed  to 
comptttsation,  as  in  the  act  provided,  and 
that  the  Commission,  in  not  making  an 
award,  mlsconc^ved  Its  Jurisdiction. 

It  is  therefore  ordered  ttutt  the  dedsfon  of 
tbe  Commission  denying  the  plaintiff  compen- 
sation be^  and  the  same  Is  hereby,  vacated 
and  set  a^de.   Plaintiff  to  ncover  costs. 

WEBER,  GIDEON*  THURMAN,  and 
FRIOK,  JJ.,  concur. 


STATE  V.  CRAWFORD.    (Nt.  8714.) 

(Supreme  Court  of  Utah.   Nov.  7,  1921.) 

f.  Criminal  law  «=9561(2)— Nsatity  of  prop- 
erty In  possession  of  aoonse4  mnat  be  as. 
tabilshed  beyond  reasonaMe  doubt. 

In  a  prosecution  for  burglary,  where  t3ie 
prosecution  relies  principally  on  possession  of 
recently  stolen  property,  the  identity  of  sodi 
property  muat  be  established  beyond  a  rea- 
sonable doubt,  but  not  necessarily  beyond  Uie 
possibility  of  a  doubL 

2.  Burflory  «s>4&— Identity  of  proper^  la 
defendant's  posaessloa  with  that  stoles  held 
for  jury. 

In  a  prosecution  for  burglary,  where  prose- 
cuting witoess  identified  Jewelry  found  in  de- 
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fendRDt's  room  as  that  taken  from  her  house, 
but  on  cros8-«xamination  waa  not  poBittre,  the 
identity  of  aneh  progarty  waa  a  qaeation  for 
the  jury. 

3.  Burglary  «5>37— Tools  found  Ir  defendant's 
room  admisaibie,  though  not  shown  to  be 
adapted  ta  eommlislon  of  offense. 

Tn  a  prosecution  for  burglary,  where  cer- 
tain marks  and  abraBioas  foand  on  the  door 
of  the  barglarized  honse,  for  aught  that  ap- 
peared in  the  evidence,  might  have  been  made 
with  tools  found  in  defendant's  room,  such 
tools  were  admissible  in  evidence,  though  it 
waa  not  shown  they  were  adapted  to  the  com- 
mission  of  the  burglary. 

4.  Burgle  «=>42(l)— EvIiMm  held  tasuffl- 
dent  to  estabriah  iafondaaFa  poaaasslea  of 

stolen  artloles. 

In  a  prosecution  for  burglary,  evidence  held 
insufBdeot  to  show  tliat  defendant  had  such 
possession  of  the  stolen  articles  found  in  a 
room  occupied  by  him  and  another  as  to  con- 
nect him  with  the  crime. 

5.  Crlnlaal  law  «=>369(7)~Witnesae8  «=3 
337(0)— Oefeadanfs  admlsaloa  of  prior  tern 
of  Imprison  meat  no  avidenoe  of  gnllt,  going 
to  oredlhllity  only. 

In  a  prosecution  for  burglary,  defendanfa 
admission  that  he  had  served  a  term  of  im- 
prisonment in  another  state  went  to  his  credi- 
bility only,  and  did  not  tend  to  show  that  he 
had  committed  the  offense  charged. 

6.  Burglary  «=342(l, 2)— Possaaalon  of  stolen 
artloles  to  warrant  Inferenoe  of  guilt,  must 
bs  reoent  and  exclusive,  bat  "exduelve  pos- 
seealon"  need  not  be  separate. 

To  convict  of  burglary  on  the  ground  of 
defendant's  possession  of  stolen  articles,  such 
poaaeaaion  nniat  not  be  too  remote  in  time, 
and  moat  be  peraonal  and  excluaive,  or,  if 
Joint  with  another,  there  mnst  be  otiiier  evi- 
donce  to  emmect  defendant  with  thtf  offense; 
but  "exchiaive  possession"  does  not  neces- 
sarilj  mean  that  the  possession  mnst  be  sepa- 
rate, for  it  may  be  the  joint  possession  of 
two  or  more,  aa  where  they  are  acting  in  con- 
cert. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Uz- 
dnaive  Posseaalon.] 

7.  Criminal  law  «=»35l<3)— Defendanrs  at- 
tempt to  escape  while  charged  with  rob> 
beiy  doea  not  Intffoate  gallt  of  barglary. 

Where  one  charged  with  robbery,  the  pen- 
alty for  which  may  be  life  imprisonment,  at- 
tempted to  escape,  this  was  not  a  drcumstance 
indicating  gnllt  of  offense  of  bnrglary,  for 
which  he  was  afterward  tried. 

8.  Criminal  law  ^052(3),  661(1)— Clreom- 
stantlal  evidence  must  exclude  every  raasoa- 
able  hypothesis  except  that  of  defondaat's 
gain. 

Defendant  must  be  accorded  the  benefit  of 
every  reasonable  doubt,  and,  in  caaea  depend- 
ent solely  on  circumstantial  evidence,  tbe  dr- 
cumstaocea  must  be  such  as  to  exclude  every 
xeasonable  bypotheais  except  that  of  guilt. 


Appeal  from  District  Court,  Salt  Lake 
County;  M.  Ia  Bitcble,  Judge. 

Oyril  Crawford  was  otrnvlcted  of  bursary 
In  tbe  tblrd  degree  and  be  an>ealB,  Berened 
and  remanded. 

Wm.  Beger,  oC  Salt  Lake  City,  for  appel- 
lant. 

H.  H.  Clntr,  Atty.  Gen.,  and  W.  Hal  Fair, 
Asst.  Atty.  Gen.,  for  tbe  State. 

THUKMAN,  J.  Defendant  waa  convicted 
by  the  verdict  of  a  jury  In  tbe  district  court 
of  Salt  Lake  cotinty  of  the  crime  of  burglary 
in  tbe  third  degree,  and  sentenced  to  a  term 
of  imprisonment  In  tbe  state  prison.  From 
tbe  judgment  so  entered,  defendant  appeals, 
and  assigns  as  error  the  admission  of  certain 
evidence  over  his  objection,  insufficiency  of 
the  evideaice  to  sustain  tbe  verdict,  and  error 
in  refusing  a  directed  verdict 

The  evidence  at  tbe  trial  tends  to  show 
that  on  May  10,  1921,  tbe  residence  of  Mrs. 
Frank  Angell,  In  Salt  Lake  City,  was  broken 
Into  in  the  daytime,  and  a  cameo  brooch,  an 
opal  ring,  and  a  small  amount  of  money  was 
taken  therefrom.  Mrs.  Angell  \ett  home 
about  2  o'clock  in  tbe  afternoon  of  the  date 
mentioned  and  returned  about  4:30.  She  left 
tbe  doors  locked  and  saw  the  articles  in 
question  just  before  leaving  her  residence. 
On  her  return  she  entered  at  the  fkunt  door, 
and  passed  through  to  the  rear,  where  she 
found  tbe  transom  over  the  rear  door  down 
and  the  fastener  tvoken.  She  also  found  tbe 
door  unlocked,  but  the  k^  was  In  the  door 
on  the  inside  as  she  had  left  It  on  leaving 
tbe  bouse.  There  w«re  marks  on  Qie  door, 
outside,  above  the  lock.  The  paint  and  some 
of  the  wood  was  off.  It  looked  as  if  a  acrew- 
drlTer  or  similar  instrument  had  been  used. 
The  above  facts  were  reported  to  the  police. 
On  the  morning  of  May  17,  seven  days  after 
the  burglary  occurred,  tbe  police,  while  In- 
vestigating an  alleged  robbery  of  the  nlgbt 
before,  knodced  at  the  door  of  a  rocHo  oc- 
cupied by  defendant  and  one  Austin  in  the 
Hotel  Hampton,  Salt  Lake  City,  and  were 
admitted.  Both  occupants  were  ^n  their 
ttightclotbes,  not  having  dressed  for  tbe  day. 
Tbe  officers  proceeded  to  search  tbe  room. 
Under  a  dresser  in  tbe  southeast  cOTner  of 
tbe  room  they  found  two  or  three  revolvers 
and  some  articles  of  jewtiry  wrapped  in  a 
paper.  All  of  the  ai-tides  were  shoved  back 
against  the  wall  of  the  room.  The  officers 
also  found  a  chisel  and  other  tools  in  a 
drawer  of  the  washstand.  Both  defendant 
and  Austin  disclaimed  any  knowledge  or  own- 
ership of  the  articles  so  found.  Mrs.  Barrett, 
proprietress  of  the  hotel,  testified  that  Austin 
registered  at  tbe  hotel  on  May  2,  and  on  May 
3  told  her  be  bad  a  friend  who  would  room 
with  him,  and  asked  concerning  tbe  price. 
She  told  him  to  raster,  and  he  said,  **AU 
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right"  On  May  16,  the  day  before  the  offi- 
cers Boarcht'd  the  room,  she  waa  houseclean- 
ing  and  moved  everything  in  the  room.  She 
discovwed  the  articles  under  the  dresser,  ex- 
amined them,  end  pnt  them  back.  She  found 
nothing  in  the  washstand  drawer  exc^t  bits 
of  Boap.  She  put  In  dean  paper  and  left  it 
in  that  condition. 

At  the  conclusion  of  their  search  on  the 
ntJi  of  May,  the  officers  arrested  both  Austin 
and  defendant,  and  filed  a  complaint  against 
them  for  burglarizing  the  premises  of  Mrs. 
Angell.  They  were  held  to  answer  to  the 
district  court  Austin  having  escaped,  de- 
fendant was  tried  separatdy*  and  convicted 
as  heretofore  stated. 

During  the  course  of  the  trial  Mrs.  Angell, 
on  direct  examination,  identified  the  Jewelry 
found  in  the  room  occupied  by  defendant  and 
Austin  as  that  taken  from  her  premises  on 
May  10.  On  cross-examination  she  was  not 
positive.  She  said  it  looked  like  hers  and 
liers  was  gone,  but  she  had  no  marks  by 
which  to  identify  it  The  Jewelry  was  ad- 
mitted In  evidence  over  defendant's  objection 
that  it  was  not  sufficiently  identified  as  the 
Iffoperty  of  Mrs.  AngeU.  In  support  at  his 
objection  defendant  cites  the  following  au- 
tborlties:  4  H.  G.  U  p.-446;  Cannon  v.  States 
12  Ga.  App.  637,  77  S.  E.  920;  Lore  et  al.  v. 
State.  68  O^ex.  Cr.  B.  270.  124  S.  W.  032; 
Bayfield  t.  State^  6  Oa.  App.  816,  63  S.  El. 
020;  Bnndlck  v.  Commonwealth,  07  Va.  783, 
34  S.  S.  454. 

[1]  Some  at  these  cases  appear  to  lend  con- 
siderable support  to  defendant's  contention. 
Tben  can  be  do  question  in  a  case  of  this 
kind,  where  the  prosecution  relies  principally 
on  possession  of  recently  stoloi  property,  but 
that  the  identity  of  the  pr(^>er^  so  possessed 
and  the  property  stolen  should  be  established 
beyond  a  reasMiable  doubt  but  to  hold  that 
the  identity  must  be  established  beyond  the 
possibility  of  a  doubt  would  be  to  establish 
a  rule  utterly  Impracticable  In  the  adminis- 
tration of  Justice.  Mrs.  Angell  at  first  testi- 
fied positively  that  the  Jewelry  was  that 
which  had  been  taken  from  her  i-esidonce, 
but  afterwards,  on  cross-examination,  being 
reminded  tliat  there  might  be  other  jewelry 
of  the  same  kind,  she  declined  to  be  absolute- 
ly positive.  She  appeared  to  be  a  taix  wit- 
ness. 

[2]  We  are  of  the  opinion  that  the  matter 
of  Identity,  under  the  facts  in  this  case,  was 
a  question  for  the  Jury.  9  C.  J.  1081,  cited  by 
the  state,  and  cases  referred  to  In  the  note. 

[3]  The  tools  found  in  the  washstand 
drawer  were  also  admitted  over  defendant's 
objection.  The  particular  contention  made 
by  defendant  in  support  of  this  exception  ap- 
pears to  be  that  it  was  not  shown  that  the 
tools  admitted  were  adapted  to  the  commis- 
sion of  the  burglary  In  question.  The  marks 
and  abrasions  found  on  the  door,  for  aught 
that  appears  in  the  evidence  may  have  been 


made  with  the  instraments  found  !n  the  room 
occupied  by  Austin  and  defendant.  We  feel 
amply  Justified  in  holding  that  there  is  no 
merit  In  this  assignm^t. 

[4]  A  question  far  mmre  serious,  however. 
Is  presented  In  defendant's  contention  that 
the  evidence  is  Insufflcirait  to  sustain  the  t^- 
dict,  and  that  the  court  erred  In  not  directing 
a  verdict  for  defendant  We  have  stated  the 
substance  of  all  the  evidence  produced  at  the 
trial  on  the  part  of  the  state.  The  defendant 
himself  was  sworn  as  a  witness  end  protest- 
ed bis  Innocence.  We  are  unable  to  find  In 
the  record  a  scintilla  of  evidence  tbndlng  to 
connect  defendant  with  the  burglary  unlt^ 
it  be  held  that  the  finding  of  the  articles  men- 
tloned  In  the  room  occupied  by  him  and  an- 
other establishes  a  connection.  There  was 
nothing  tending  to  show  a  conspiracy  between 
him  and  Austin.  There  was  nothing  to  show 
that  the  articles  in  question  were  In  his  ex- 
clusive possession  or  that  he  ev^*  saw  them 
until  they  were  discovered  by  the  officers.  It 
must  be  remembored  that,  as  flu  as  tbn 
Jewelry  was  concerned  it  was  Bhored  ba*^ 
under  the  dresser,  against  the  wan  of  the 
room,  and  wag  only  dlacomed  by  the  pro- 
prietress of  Oie  hotd  when  she  removed  the 
dreaser  in  cleaning  honseL  As  concwna  the 
tools  in  the  washstand  drawer,  they  were  not 
in  the  drawer  on  the  day  before  they  were 
discovered  by  the  oSicen.  None  <rf  the  ar- 
ticles were  found  in  a  suit  case,  grip,  or  other 
receptacle  ensluslvely  used  tv  defendant, 
and,  as  £ar  as  the  Jewdry  Is  concerned,  there 
is  nothing  whatever  to  sucsest  a  reason  why 
the  defendant  should  have  even  known  It  was 
there,  much  less  that  he  bad  such  possession 
as  will  meet  the  requirttnents  of  the  law  in 
cases  of  this  kind. 

[6]  Defendant  admitted  he  had  served  a 
term  of  Imprisonment  In  California.  This 
went  to  his  credibility  only.  It  in  no  sens*.* 
tended  to  show  that  he  bad  committed  the 
offense  for  which  he  was  tried  and  convicted. 
There  was  no  evidence  whatever  trading  to 
contradict  any  statement  he  made  respecting 
his  lack  of  knowledge  concerning  the  artlciea 
foimd  In  bis  room,  nor  were  the  drcum stances 
such  OS  to  do  more  than  create  a  bare  sus- 
picion of  Ms  guilt 

[6]  In  these  circumstances  defemdant's 
counsel  vigorously  contends  that  the  verdict 
is  not  sustained  by  the  evidence^  He  relies 
on  the  following  declaration  of  the  mle  In  9 
O.  J.  at  page  lOSl: 

"PosBMsion  must  not  be  too  rsmoto  In  ptunt 
of  time  and  most  be  penonal  and  eacUuhe,  or, 
if  joint  with  another,  ikert  mutt  hm  vmt^nmg 
else  in  the  evidence  to  connect  4ofen4mmt  with 
the  offense."   (Italics  ours.) 

The  cases  cited  In  the  note  am>ear  to  aop- 
port  the  text  Counsel  for  defendant  also 
cites  and  quotes  at  considerable  length  from 
State  T.  Warford,  106  Ma  65,  16  S.  W.  8S6^ 
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2T  Am.  St  Bep.  823,  anfl  'Wlutrton'g  OrtanUud 
Law  (Uth  Bd.)  f  1027. 

Of  course,  wb«n  tlie  antliorltleB  speak  of 
"extdoBlTe  poflsesalon"  It  does  not  neoesBully 
mean  that  the  possession  must  be  Beparfite, 
for  such  exdnslve  possession  may  be  the  ^<Ant 
possee&lon  of  two  or  more,  as  where  they  are 
acting  in  concwt  State  t.  Stutcfaea,  16ft 
Iowa,  4,  144  N.  W.  697 ;  State  t.  Wright,  22 
Del.  (6  Pemi.)  261,  66  AU.  S64;  Cogshall  t. 
State  (Tex.  Cr;  E.)  58  S.  W.  1011;  Moncrief 
T.  State,  99  Ga.  295,  26  S.  B.  735.  These 
cases,  however,  are  all  cases  In  which,  al- 
though possession  was  j(^t,  there  was  other 
evidence  tending  to  connect  defendant  with 
the  offense. 

[7]  The  state  makes  no  attempt  whatever 
to  answer  this  contention  ot  def^dant.  It 
passes  the  question  by  without  comment  or 
citation  of  authority.  It  contends,  however, 
that,  inasmuch  as  defendant  attempted  to 
escape  from  the  cheers,  this  drcnmstance 
was  indicative  of  guilt,  and,  in  connection 
with  other  evldoice,  was  snflSdent  to  sustain 
the  verdict  If  defendant  had  not  been 
charged  with  another  otTense,  and  one  more 
serious  than  the  one  for  whidi  he  was  tried 
and  convicted,  there  would  be  more  force  in 
the  state's  contention.  But  the  record  dis- 
closes that  at  the  very  time  he  made  the  at- 
tempt to  ^cape  he  was  charged  with  the  crime 
of  robbery,  the  penalty  for  which  may  be 
Imprisonment  for  life.  In  such  circuoistances 
the  authorities  seem  to  hold  that  no  presnmp- 
tion  of  guilt  arises  as  to  the  ottense  for 
which  the  accused  is  being  tried. 

In  UnderhlU  on  Oriminal  IMdence  (2d  Bd.) 
p.  220,  we  find  the  following: 

''An  attempt  by  a  prisoner  in  jail,  awaiting 
trial  for  two  distinct  crimes  to  escape  is  not 
relevant  to  show  tiiat  he  la  guilty  of  either. 
It  may  be  impossible  to  determine  which  diarge 
he  fled,  or  attempted  to  flee,  to  avoid.  He  may 
have  fled  because  eonsdoua  that  he  was  gtdhy 
cf  the  one  for  wlddi  he  is  not  on  trial." 

In  People  v.  McEeon,  64  Hun.  504,  506, 19 
N.  Y.  Supp.  486,  487.  dted  by  the  defendant, 
the  court  says: 

"  *  *  *  Where  the  defendant  Is  held  under 
two  distinct  charges,  how  can  the  fact  of  an  at- 
tempt to  escape  be  said  to  raise  any  pKsam[h 
tion  of  guilt  of  eitber  of  the  crimes  charged 
rather  than  the  other?  It  is  plain  that  the  mo- 
tive of  escape  may  have  been  furnished  wholly 
by  his  fear  of  prosecation  for  the  other  crime 
with  which  he  was  charged,  and  thus  the  act 
proved  have  been  entirely  consistent  with  con- 
sciousness of  innocence  of  the  crime  In  ques* 
tion." 

[>]  While  the  contentioa  of  anidlant  does 
not  appear  to  be  supported  by  an  abundance 
of  authority,  it  is  nevertbeless  controverted 


by  none  within  the  scope  of  our  InTeatlgatloii. 
Ttae  etmtttitlni,  bowevw,  is  In  line  wlfli  cep- 
tain  rules  of  eiidaice  gentt'ally  recognized  In 
this  country  as  elementary  and  fundamental. 
It  la  consistent  with  the  rule  that  accords  to 
a  defendant  charged  with  an  offense  the  ben- 
efit of  every  reasonable  doubt  It  Is  oonals. 
tent  witlt  the  rale  applied  In  eases  dependent 
solely  upon  drcnmstantlal  evidence,  as  in  the 
case  at  bar,  that  the  circumstances  must  be 
such  as  to  exclude  every  reasonable  hypothe- 
sis except  that  of  the  defendant's  guilt  of  the 
offense  charged  that  every  drcnmstance  con- 
stituting a  necessary  link  in  the  chain  of  evi- 
dence must  be  conslstCTt  with  the  defendant's 
guilt  and  inconslsteait  with  his  Innocence. 
In  the  Instant  case,  as  we  have  already 
shown,  under  the  rules  of  law  controlling 
In  cases  of  this  nature,  there  was  abso- 
lutely no  evidence  connecting  defendant 
with  the  burglary  in  question  unless  it  be 
'  the  fact  that  defendant  att^npted  to  escape. 
This  circumstance,  theref(M*e,  became  a  neces- 
sary link  in  the  chain  of  evidence  relied  on  to 
convict  The  drcumstance,  being  entirely 
consistent  with  defendant's  innocence  of  the 
burglary  for  which  he  was  being  tried,  should 
have  been  eliminated  from  consideration.  If 
the  jury  had  takim  Into  consideration  the  fact 
that  defendant  was  also  charged  with  rob- 
bery, and  was  being  bdd  for  that  <^enBe,  the 
conclusion  that  he  attempted  to  escape  to 
avoid  conviction  for  burglary  would,  as  mat- 
ter of  law,  have  been  Impossible. 

On  the  matter  of  attempting  to  escape  the 
court  Instructed  the  Jury  as  follows: 

'The  evidence  eottceming  an  attempt  to  es- 
cape la  received  on  the  theory  that  the  defend* 
ant  is  in  fear  of  the  result  of  tiie  prosecutimi 
herein,  and  is  attempting  to  eecape  therefrthn; 
in  other  words,  npon  the  sappoeidon  that  guilt 
may  be  inferred  from  the  fact  of  his  attempt 
to  escape  trom  custody.  Tou  are  instructed 
that  the  inference  that  may  be  drawn,  as  to 
its  struxgth  or  weakness,  depends  upon  the  facts 
snrroondlng  the  defendant  at  the  time.  An  at- 
tempt to  escape  is  not  of  Itself  soflident  to  es- 
tablish the  gtdlt  of  the  defendant  of  the  crime 
charged.  While  such  acts  are  indicatlTe  of 
tear,  -they  may  spring  from  other  caoses  than 
consdous  guilt  and  you  should  take  into  con- 
sideration any  facts  that  explain  or  qualify  or 
limit  the  drawing  of  the  inference  of  guilt  or 
that  show  the  acta  in  question  to  be  consistent 
with  innocence.** 

It  Is  manifest  the  jury  did  not  follow  that 
instruction.  The  court  ongbt  to  have  direct- 
ed a  verdict  of  acqnIttaL  The  Judgment  la 
therefore  reversed,  and  the  cause  remanded 
to  the  district  court,  witb  directions  to  grant 
the  def^dant  a  new  trial. 

GORFMAN,  0.  J.,  and  WBBBB,  OIDBON, 
and  FRIOK,  JJ^  concur. 
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UTAH  FUEL  CO.  v.  INDUSTRIAL  COMMIS- 
SION OF  UTAH.    (No.  2716.) 

(Snpreme  Oourt  of  Utah.   Not.  T,  1921.) 

1.  Muter  and  sorvant  «s»396— CoMpensatloa 
award  analnst  employer  appearini  without 
foraal  apptlcatloa  and  ootico  held  valid. 

Though  the  proceedings  in  a  workmen's 
compeuBation  proceeding  were  irregular  where 
no  application  for  compensatioQ  was  filed  with 
the  Commission,  and  the  00I7  notice  senred  on 
the  employer  respected  the  amount  of  the  em- 
plore'a  eamiDcs.  yet,  where  the  employer  at  the 
hearing  conceded  that  the  relation  of  emid<^er 
and  employs  existed,  and  that  the  employ^  waa 
injured  in  its  mine  in  the  coarse  of  his  em- 
ployment, and  was  entitled  to  some  compensa- 
tion, the  Conunission  had  jurisdiction  to  make 
an  award.  I' 

2.  Master,  aad  servant  <S=>385 ( I )—" Average 
weekly  w^a"  «f  oampensatloa  dalnant  de- 
fined. 

Where  employment  in  a  mine  was  irregular 
and  intermittent,  and  varied  at  different  seasons 
of  the  year,  but  fairly  averaged  222  days  each 
year,  and  employes  desiring  to  continue  in  the 
employment  were  required  to  be  where  they 
conld  be  called  when  wanted,  an  emptoyfi's 
weekly  wages  should  be  computed  for  the  pur- 
pose of  determlniiig  the  compensation  for  in- 
juries by  multiplying  his  daily  wages  by  222 
and  dividing  by  62.3 

Proceedings  under  the  Industrial  Commis- 
sion Act,  for  compensation  for  Injuries  to 
Clyde  Parry,  opposed  by  the  Utah  Fu^  Com- 
pany, employer.  Compensation  was  awarded 
by  the  Industrial  Commission,  and  the  em- 
ployer obtained  a  writ  of  review.  Arolica- 
tlon  for  writ  of  review  dismissed. 

Ferdinand  Ericksen  and  H.  J.  Blndi,  botb 
of  Salt  Lake  City,  for  plafntifT. 

H.  H.  Cluff,  Atty.  Q&L,  and  3.  Bobert  Bob- 
Inson,  Asst  Atty.  G&i.,  for  d^endant 

FEICK,  J.  The  plaintiff  owns  and  oper- 
ates a  coal  mine  in  this  state.  One  Clyde 
Parry,  on  the  25th  day  of  March,  1921,  while 
employed  by  the  plaintiff  in  Its  coal  mine,  and 
in  the  course  of  his  employment,  sustained 
personal  Injuries  by  reason  of  which  he  was 
prevCTted  from  continuing  his  employment 

The  plaintiff  and  said  Parry  both  were  sub- 
ject to  the  provisions  of  our  Industrial  Com- 
mission Act  (Comp.  St  1917,  S  3061  et  seq.), 
the  plaintiff  being  what  Is  called  a  s^-dnsur- 
er  under  the  act 

On  the  22d  day  of  June,  1921,  the  Conunis- 
sion, by  some  means  not  disclosed  by  the 
record,  having  taken  jurisdiction  of  Parry's 
case  without  a  formal  application  on  his  [>art 
served  notice  upon  the  plaintiff  that  a  hear- 


1  North  Btek  Mln.  Co.  v.  Industrial  CommiSBloa, 
200  Pac.  Ul. 

■  Dlstlngutsblng  8Ut«  Road  Commlnlon  v.  In- 
dnstrUl  Conunlwlon,  IM  Pae  M. 


Ing  would  be  had  on  the  6th  day  of  July, 
1921,  respecting  the  injuries  sustained  by 
said  Parry  to  determine  the  amoimt  of  his 
earnings.  The  plaintiff,  through  its  counsel, 
appeared  at  the  hearing  aforesaid,  and,  upon, 
the  evidence  produced  by  It  and  other  evi- 
dence, the  Commission  made  an  award  to  said 
Parry  of  $16  per  we^  betfnnlng  on  the  29th 
day  of  Mardi,  1021,  and  ordered  that  the 
plaintiff  pay  the  amount  awarded  as  afore- 
said to  said  Parry  during  the  continuance  of 
his  Inability  to  vroife. 

The  plaintiff,  In  due  time^  filed  its  applica- 
tion for  a  r^eliring  as  provided  by  said  act, 
and,  the  hearing  having  been  denied,  the 
plaintiff  made  application  to  this  court  for  a 
writ  of  review  which  was  Issued  pursuant  to 
tbe  provisions  of  said  act 

The  Attorney  General,  as  couna^  tor  the 
Conunlssim,  and  said  Parry,  filed  a  general 
demurrer  to  plalntUTs  application,  and  the 
cause  was  submitted  to  this  court  upon  the 
demurrer. 

The  plaintiff,  in  its  application,  alleges  tttat 
the  Commission  exceeded  Its  powov  or  jnrla- 
dictton  In  making  said  award  In  two  ivartlcn- 
lars:  (1)  That,  In  view  that  no  appU<»tlou 
for  compoisation  was  made  to  the  Gommla- 
slmi  by  said  Parry  either  In  person  or  by 
some  one  on  his  bduOf,  the  Commission  did 
not  acquire  jurisdiction  of  tiie  case,  and 
hence  It  exceeded  its  jurisdiction  In  making 
said  award;  and  (2)  that  the  award  of  the 
Commission  is  without  support  in  the  evi- 
dence, and  hence  should  not  prevail. 

[1]  In  regard  to  the  first  ground  stated 
above  it  is  only  fair  to  counsel  for  plaintiff 
to  state  that  at  the  hearing  they  frankly 
stated  that  they  do  not  seriously  contend  that 
the  Commission  was  wholly  witiiout  juris- 
diction because  no  formal  application  was 
made  by  said  Parry,  but  they  insist  that  the 
proceedings  were  grossly  Irregular  In  that  no 
application  of  any  kind*  was  mada  No  doubt 
the  Commission  should  Insist  that  every  ap- 
plicant comply  with  Its  rules  by  which  he  Is 
required  to  file  a  written  application.  Such 
an  application  should  be  filed  In  every  case  in 
which  at  least  the  jurisdictional  facts  should 
be  stated.  As  pointed  out  by  this  court, 
however,  in  the  case  of  North  Beck  Min.  Go. 
V.  Industrial  Commission,  200  Pac.  Ill,  the 
proceedings  before  the  Commission  are  very 
Informal  and  in  some  respects  "sul  generis." 
Nor  does  the  act  require  any  particular  thloK 
to  be  done  by  an  applicant  In  order  to  confer 
jurisdiction  upon  the  Commission  where  both 
the  employer  and  tbe  employ^  are  subject  to 
the  provisions  of  the  act  It  is  necessary, 
however,  in  each  case,  that  due  notice  be 
given  to  the  employer  that  an  appUcatitm  for 
compensation  Is  made  by  some  person  who 
asserts  that  he  bas  suffered  injury,  that  he 
sustained  the  ration  of  »nploye  to  tm&i  on- 
ployer  at  fbe  time  of  the  Injury,  and  that 
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the  Injury  arose  fhronffb  on  acddeit  vbich 
occurred  In  the  conrse  of  his  employzaent 
When  that  la  done  the  ouployer  la  giren  an 
opportunity  to  defffld  against  the  claim  if 
for  any  reastai  it  should  not  be  wen  founded, 
and  if  it  be  well  founded  he  may^  nererthe- 
lesa,  be  heard  upcm  the  question  of  the  amount 
ot  compensation  that  should  be  awarded.  As 
before  stated,  however.  In  this  case  notice 
was  given  to  die  plalntUf  that  a  hearing 
would  be  had  respecting  the  amount  of  Par- 
ry's earnings,  at  whicb  hearing  plaintiff  ap- 
peared, and  In  which  it  took  part  without 
objection.  'If  it  be  conceded,  therefore,  as  it 
must  be,  that  in  view  that  no  application  of 
any  kind  for  compensation  was  filed  with 
the  Commission,  and  that  the  only  notice  that 
was  served  on  plaintiff  was  with  respect  to 
the  amount  of  the  earnings  of  Parry,  and 
therefore  the  proceedings  were  very  trreKU- 
lar,  yet,  in  view  that  at  the  hearing  aforesaid 
plaintiff  conceded  that  the  relation  of  employ- 
er and  employ^  existed  between  it  and  the 
said  Parry  at  the  time  he  was  injured,  that 
he  was  Injured  in  its  mine  In  the  course  of 
employm^t,  and  that  he  was  entitled  to  some 
compensation,  the  Commission  clearly  had 
jurisdiction  to  make  an  award  In  favor  of 
said  Parry. 

The  first  objection  therefore  cannot  be  sus- 
tained. 

[t]  In  recurring  to  the  second  ground  of 
objection,  namely,  that  there  is  no  evidence 
In  support  of  the  award.  It  becomes  necessary 
to  state  as  brlefiy  as  possible  the  controlling 
facts,  practically  all  of  which  appear  from 
plaintiff's  admissions  or  from  the  testimony 
of  its  employes.  It  was  made  to  appear  that 
at  the  time  of  the  Injury  Parry  was  employed 
as  a  driver  In  plaintiff's  coal  mine;  that  as 
such  driver  he  earned  %7.95  per  day;  that  he 
worked  part  of  the  time  as  a  driver  and  part 
of  the  time  as  a  coal  miner;  that  when  he 
was  employed  as  a  miner  he  was  paid  by  the 
ton;  that  be  went  to  work  for  plaintiff  on  the 
8th  day  of  February,  1921,  and  continued  in 
its  employ  until  injured  as  before  stated; 
that  during  the  month  of  February  he  earned 
163.60  and  dnrlng  the  month  of  March  up  to 
the  time  of  the  injury  $58.25,  making  a  total 
of  $121.75  during  February  and  March;  thai 
dnrlng  the  entire  period  aforesaid  Parry 
worked  46  days,  or  6V7  weeks;  that  in  view 
of  the  foregoing  conditions  Parry's  average 
weekly  wage  during  the  time  he  worked 
amounted  to  $18.56  per  we^;  that  under  the 
provisions  of  the  act  he  would  be  entitled  to 
60  per  coit.  of  that  amount,  which  would 
amount  to  $11.18  p»  we^  and  no  more. 

The  Commission,  howevw,  reused  to  liinlt 
Parry's  compensation  as  contended  for  by 
plaintiff,  and.  as  beftwe  stated,  awarded  him 
compoisation  at  ttie  rate  of  $16  per  week,  the 
maximum  allowance  under  the  act  The 
Commlasiou  arrived  at  Its  ooncluaton  as  ttA- 
lows:   It  determined  Parry's  dally  earnings 


at  the  time  ot  the  injury  to  be  |7.8S  and 
allowed  him  SCO  working  days  in  the  year, 
whi<di  gave  his  yearly  eamings  to  be  $2^86. 
In  order  to  arrive  at  his  we^Jy  average  the 
OommisidQn  divided  the  annual  earnings  by 
52,  the  number  of  weclks  in  a  year,  whidi 
made  his  weekly  average  somewhat  in  ex- 
cess of  $45,  60  per  cent,  of  wlil<dL  would  ex- 
ceed $16  per  week,  the  maximum  allowed  br 
the  act,  and  hence  the  Commission  awarded 
him  the  maximum  amount  as  before  stated. 

It  is  strenuously  insisted  that  the  amount 
allowed  by  the  Commission  is  contrary  to 
both  the  law  and  the  evidence.  The  evidence 
on  the  part  of  the  plaintiff  showed  that,  in 
view  that  the  demand  for  coal  was  Irregular 
and  intermittent,  the  mine  could  not  be 
operated  every  day  in  the  year,  and  that 
there  were  many  weeks  during  the  year  when 
the  mine  could  only  be  operated  for  a  few 
days  In  each  week,  some  weeks  more  some 
less.  It  was  made  to  appear,  however,  that 
during  four  winter  months  the  demand  for 
coal  was  more  uniform  and  during  which 
period  the  mine  was  worked  practically  every 
day;  that  during  the  spring  and  fall  months 
it  could  be  operated  only  from  S  to  6  days  per 
week,  while  dnrlng  the  summer  months  the 
operation  was  even  less  than  that,  so  that 
the  yearly  average  that  the  mine  was  worked 
was  222  days.  It  was  also  shown  that  that 
average  was  a  fair  yearly  average  for  a 
number  of  years,  and  that  the  operation  of 
other  coal  mines  in  this  state  was  practical- 
ly in  the  same  condition,  8<Hae  perhaps  oper- 
ating some  days  in  excess  of  plaintiffs  aver- 
age while  others  operated  a  few  days  less 
during  the  year.  The  evidence  Is  clear, 
however,  that  the  average  number  of  days 
that  plaintitTs  mine  was  being  operated  dur- 
ing the  year  was  practically  a  permanent 
condition,  so  that  it  can  well  be  assumed  that 
the  average  number  of  days  plaintUTs  mine 
was  operated  in  each  year  was  222  days,  as 
before  stated.  We  are  confronted,  tlierefore, 
with  a  condition  where  the  employment  is 
necessarily  irregular  and  intermittent. 

Plaintiff's  evidence  Is  to  the  effect  that  its 
employes  must  remain  In  attendance  at  the 
mine  if  they  desire  to  continue  In  Its  employ; 
that  is,  if  a  miner  or  other  employ^  should 
fall  to  report  for  work  on  a  day  the  mine  is 
to  be  operated,  and  that  should  occur  for  a 
number  of  days,  he  wotdd  be  stricken  fr<mi 
the  rolls  and  would  thus  lose  hia  Job.  The 
employes  must  therefore  be  in  attendance  at 
the  mine  so  that,  when  notice  Is  givm  that 
the  mine  will  be  operated  (which  Is  done  by 
the  Mowing  of  a  whistle  in  the  evening  pre- 
ceding the  day  the  mine  will  be  opierated), 
they  may  rei>ort  for  work  on  the  following 
morning.  It  is  clear,  thwef  ore,  that  although 
plaintiff's  emplfqrfis,  by  raas<m  oC  conditions 
over  which  it  has  no  control,  cannot  be  con- 
tinuously «snployed,  yet  they  must  be  where 
th^  can  be  called  at  any  time  when  they 
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mMj  be  wsnted  If  Ouy  desire  to  continue  In 
the  flmploymoit  Under  sndi  drcnmstanoes 
It  most  be  amuxent  to  all  tbat  ptalntUTs 
method  at  arrlTlug  at  the  avenifle  weekly 
earnings  ia  neeeaaaiily  faulty,  while,  upon  the 
other  hand,  It  Is,  we  think,  eqtnaUy  dear  that 
the  Conunlnlon's  metiiod  of  anrlTlng  at  the 
average  weekly  wage  is  likewise  unsound. 

In  view  of  the  drcnmstances,  therefore,  the 
qnestion  la:  What  is  Hie  proper  we^y  aver- 
age and  how  shall  it  be  ascertained? 

We  sball  assume  tbat  ParryB  daily  wage 
at  the  time  of  the  injury  was  $7.95,  becanse 
both  the  plaintiff  and  the  Commission  have 
assumed  that  to  have  been  his  wage,  al- 
^ough,  under  the  evidence,  his  earnings 
when  engaged  as  a  miner  were  somewhat  less. 
The  difference,  however,  was  not  sufficient 
to  Iiave  reduced  the  weekly  allowance,  and 
hence  it  is  of  no  significance  in  this  case.  Ab 
before  stated,  the  yearly  average  number  d 
days  the  mine  was  operated  was  222.  Plain- 
tUt  thus  operated  its  mine  222  days  In  each 
year,  and  Its  employ^  knew  that  that  was 
the  number  of  days  that  they  would  be  given  j 
an  opportunity  to  earn  the  wages  paid  by 
plaintiff  In  operating  its  mine,  and  volunta- 
rily accepted  those  conditions.  Tbat  being 
so.  Parry  had  the  opportunity  to  work  222 
iay»  in  the  year.  His  daily  wages  must  thus 
be  multiplied  by  222,  which  will  give  the 
amount  of  his  yearly  earnings.  If,  there- 
fore, we  multljUy  222  by  $7.95,  his  daily 
wage,  his  earnings  would  have  amounted  to 
$1,764.00  during  the  year.  If  we  divide  that 
amount  by  62,  the  number  of  weeks  in  a  year, 
it  will  give  ns  a  weekly  average  ot  somewhat 
In  excess  of  $33.  Sixty  per  cent  of  $33  is 
In  excess  of  $16  per  week,  the  amount  al- 
lowed by  the  Gonunlsslon.  The  award  Is 
therefore  not  axcesslTe,  as  nmtended  for  by 
plainticr. 

Tbe  only  question  is  whether  the  basis  for 
the  forgoing  computation  Is  tbe  correct  one. 
Ab  we  have  pointed  oat,  the  basis  contended 
for  by  plaintift  cannot  be  correct  Neither 
can  the  one  adopted  by  tbe  Commission  be 
successfully  defended  nnder  the  circumstanc- 
es of  this  case.  The  basis  assumed  by  plain- 
tiff is  not  Jnst  in  that  the  period  of  empl<^- 
meat  ia  too  restricted  wbile  tha  basis  adopted 
by  tbe  Commission  Is  unfair  becanse  it  as- 
sumes that  I^ury  conld  have  worked  300 
days  in  tbe  year  while  under  the  nndlsputed 
evidence  he  could  only  have  worked  222  days. 
Under  the  plaintliTs  theory  Parry's  average 
weekly  wage  was  too  low,  while  under  the 
Commission's  theory  it  was  too  high,  since 
it  assumed  tiiat  Parry  would  earn  wages 
during  300  days,  whldx  he  could  not  do.  Nor, 
in  view  of  the  circamataaoes.  Is  ttiere  any  oth- 
er method  of  arrivii^;  at  Qke  average  weekly 
wage  whldt  la  inst  and  tait  to  both  eoDVloyw 
and  emptoye  than  the  <ma  adopted  by  na. 
If,  for  example,  the  fonr  winter  months  dur- 
ing  which  the  mine  was  operated  practically 


continuously  were  taken  as  a  basis  to  ascer- 
tain the  average  weekly  wage  of  the  employ^, 
the  basis  would  be  too  favorable  to  socb  em- 
ploys, whUe  If  the  BDmmer  months  were  tsk- 
en  as  the  basis,  when  the  mine  was  operated 
les^  but  during  whldi  time  the  employ^  most 
nevertheless  be  in  attendance  If  be  desires  to 
cmtlnue  In  his  employmott,  the  ba^  would 
be  too  favorable  to  the  employer.  We  are 
persuaded,  therefore,  tbat  the  only  method  to 
ascertain  the  true  weekly  average  Is  the  me 
we  have  adopted. 

While  neither  plaintifrs  counsel  nor  the  At- 
torney General  has  found  any  American  cases 
which  are  directly  in  point,  and  while  we 
have  found  none,  yet  the  Attorney 'Geueral 
has  called  our  attention  to  several  English 
cases  where,  under  drcnmstances  similar  to 
tois  case,  tbe  method  adopted  by  ns  was  ap- 
proved and  applied.  See  Perry  v.  Wright 
[1908]  1.  K.  B.  441;  White  v.  Wiseman,  [1912} 
S  K.  B.  852;  Anslow  v.  Oannock-Chase  Col- 
liery Co..  [1909]  Appeal  Cases,  431,  5  Butter- 
worth's  Workmen's  Compensation  Cases,  634. 
I  We  shall  not  pause  here  to  review  those  cases 
noF  quote  from  them.  It  must  suffice  to  say 
tbat  they  clearly  sustain  the  theory  upon 
which  we  have  proceeded  in  this  case. 

Plaintiff's  counsel,  however,  Insist  that  this 
court  Is  oommittcd  to  the  doctrine  contended 
fbr  by  them  by  what  was  said  in  the  case  of 
State  Boad  Cmnmlsslon  v.  Industrial  Com- 
mission, 190  Pac  644.  A  mere  cursory  read- 
ing of  the  opinion  in  that  case  wlU  disclose 
that  it  has  no  application  here.  That  was  a 
case  where  tbe  ^ployment  in  its  very  na- 
ture was  merely  occasional,  and  where  the 
employfi  could  devote  his  time  to  other  re- 
munerative employment  The  employment  in 
that  case  was  not  even  what  is  known  as  sea- 
sonal ^ploym^t.  While  the  employmrat  in 
this  case  somewhat  partakes  of  the  nature  of 
a  seasonal  employment  yet  it  Is  not  such  In 
fact  It  is  merely  an  IntermltteDt  or  irr^- 
lar  emiAoyment  which  continues  in  tbat  way 
more  or  less  tbrou^out  the  entire  year.  Tbe 
whole  year  must  therefore  be  cooridered  la 
order  to  arrive  at  a  fair  average  of  tbe  on- 
ployfi's  earnings.  If  the  «nploy6  is  Inlnred 
and  is  thns  prevented  from  earning  wages, 
be  loses  precisely  what  he  could  have  earned, 
and  is  oititled  to  00  per  cent  of  bis  esniings 
unless  the  60  per  cmt  exceeds  the  maximum 
allowed  by  Qie  act 

In  this  case,  tiierefore,  althoui^  tbe  Com- 
j  misskHi's  method  of  arrivlnc  at  the  average 
weekly  wage  was  clearly  unsivported  by  die 
evidence,  yet,  in  view  that  the  evidence  as 
clearly  mpported  the  amount  that  was  ac- 
tually allowed,  tbe  award  Is  not  ezcesslve, 
and  aomst  therefore  stand. 

The  application  must  therefore  be  dismiss- 
ed, witti  costs. 

GORFMAN,  C.  X,  and  WBBEB,  GIDEON', 
and  TUUBMAN,  3J^  ooncur. 
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FRITCHER  V.  KELLEY  «t  al.  (No.  3376.) 
(Supreme  Court  of  Idaho.    Oct  29.  1921.) 

1.  Crops  ^s>2— Belong  to  one  growrng  and 
severing  while  possessing  th«  land. 

Fructus  iiidustrlales,  grown  and  severed 
hj  ooe  while  in  possescdon  of  land,  belong  to 
htan,  although  hla  poBseselon  was  without  right 
as  against  the  true  owner. 

2.  Crops  «=32— Belong  to  grower  If  severed 
between  quieting  of  title  and  owner's  tak- 
ing posaessloa. 

This  holds  good  as  to  each  crops,  althQOgh 
not  severed  before  judgment  is  entered  quiet- 
ing title  in  the  tme  owner,  so  long  as  they 
are  serered  before  he  takes  ptMsesiioD. 

Appeal  from  District  Court,  Twin  Falls 
Ooonty;  Wai,  A.  Babcodt,  Judge. 

Action  by  Olenn  F.  Fritcher,  administrator 
of  the  estate  of  John  Allen,  deceased,  against 
John  H.  Kelley  and  wife  and  others,  and 
from  an  order  dissolving  a  temporary  In- 
Jimction,  the  plaintiff  appeals.  Affirmed. 

See,  also,  201  Fac.  1037. 

B.  H.  Wolfe  and  J,  F.  Maitlii^'and  Lw  A. 
Wade,  all  of  Twin  Falla,  and  A.  W.  Ostrom. 
of  Bubl,  for  luveUant 

Walters,  Hodeln  &  BaiW.  oC  Twin  Falls, 
for  respondents. 


McCABTHT,  J.  This  Is  an  actim  to  en- 
Join  respondents  from  remoring  crope  grown 
on  a  certain  80  acres.  The  complaint  alleges 
that  on  June  28,  1918,  a  Judgment  of  the 
district  court  for  Twin  Falls  county  was  en- 
tered decreeing  that  plaintiff  was  the  owner 
and  entitled  to  the  possession  of  the  80  acres 
In  questioo  and  that  the  reqrandents,  John 
H.  Kelley  and  Laura  B.  Kelley,  bad  no  in* 
terest  therein.  The  complaint  goes  on  to 
allege  that  at  the  time  of  said  Judgment  cer- 
tain crops  were  growing  upon  the  premises 
which  belonged  to  appellant  by  virtue  of  the 
decree;  that  the  reep(mdent8  threatened  to 
remove  the  crops  and  would  do  so  unless 
restrained  by  the  court ;  and  that  on  Septem- 
ber 3,  1918,  appellant  caused  to  be  served 
upon  respondents  John  H.  K^ey  and  Laura 
B.  Eelley  a  certified  copy  of  the  above-men- 
tioned Judgment,  and  they  have  refused  to 
deliver  up  the  premises.  While  it  !a  not  di- 
rectly alleged  that  said  respondents  were  In 
possessliHi  of  the  premises,  it  so  ap[>ears  by 
necessary  inference  from  the  last-mentJoned 
allegation.  Upon  this  complaint  a  tempo- 
rary injunction  was  Issued.  Respondents 
moved  to  dissolve  it.  A  hearing  was  had  on 
affidavits  and  the  complaint,  and  the  motion 
was  granted.  From  the  order  dissolving  the 
Injunction,  Uiis  appeal  is  taken. 

The  uncontradicted  affidavits,  filed  by  re- 
QKmdentB  In  support  of  the 'motion  to  4is- 
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solve  the  Injunction,  show  that  respondents 
John  H.  Kelley  and  Laura  B.  Kelley  rented 
the  land  in  Question  to  re^ndeuts  Earl 
Kelley  and  John  Tash  for  the  season  of  1918, 
under  an  agreement  by  which  the  former 
were  to  have  one-half  the  crop  and  the  latter 
one-half;  that  prior  to  June  17,  1918,  the 
first  crop  of  hay  grown  upon  said  land  was 
entirely  cut ;  that  prior  to  September  3, 1918, 
the  grain  grown  upon  said  land  was  cut  and 
stacked;  that  prior  to  September  3,  1918,  a 
second  crop  of  alfalfa  grown  on  about  8  acres 
of  said  land  bad  been  cut  and  stacked.  The 
affidavit  of  respondent  John  H.  Kelley  also 
alleges  that  when  a  certified  copy  of  the  de- 
cree was  served  on  S^t^ber  8,  1918,  he 
and  his  wife,  Laura  B.  KeU^,  removed  from 
said  premises. 

[1 , 2]  Appellant  dalms  that  the  crops  were 
part  of  the  realty  and  as  sudi  belonged  to 
him.  Th^  were  all  fructus  industrlales ; 
that  is,  crops  produced  by  labor  and  Industry. 
We  approve  the  rule  that  fructus  Industrlales 
belong  to  one  who,  whila  in  poasestion  of  the 
land,  has  raised  them  and  severed  them  from 
the  land  itaelt  Qiougb  it  turn  out  that  hla 
posaeasicn  was  without  right  as  against  the 
true  owner  ot  the  land.  Woksfldd  v.  Dyra, 
14  OkL  92, 76  Pac  ISl;  Faulcon  v,  Johnston, 
102  N.  a  264.  0  8.  B.  8M,  U  Am.  St.  Be^ 
787;  I^ge  v.  FowI»,  89  CaL  412,  2  Am.  Rep. 
462;  JfAnston  v.  Fish,  106  OaL  420,  88  Pac 
970,  45  Am.  St.  Rep.  63;  8  B.  C.  L.  Sub- 
ject Crops,  f  11,  p.  366.  We  oondude  that  this 
rule  holds  good,  even  as  to  that  part  of  the 
crops  which  were  not  severed  before  thejudg- 
ment,  so  Icmg  as  they  were  severed  while  re- 
spondents were  In  possession  of  the  land. 
Phillips  V.  Keysaw,  7  Okl.  674,  56  Pac.  685; 
Aultman,  etc,  Co.  v,  OT>owd.  73  Bllnn.  58^ 
75  N.  W.  766,  72  Am.  St.  Bep.  603. 

The  order  disserving  the  temporary  in- 
junction Is  affirmed.   Costs  to  respondents. 


BICE,  C.  J.,  and  BUDGE,  DUMN,  and  LB£, 
JJ.,  concur 


FRITCHER  V.  KELLEY  at  OX.  (NO.  3513.) 
(Supreme  Court  of  Idaho.    Oot  29,  1921) 

1.  Pleading  <s=>8(t6),  369(1)— Denying  motloa 
that  plaintiff  •leot  not  error,  where  com- 
plaint shows  only  one  eassa;  faots  oonstl- 
tu]tlaf  sndue  Inflsenoa  must  be  alleged. 

Where  a  complaint  contains  a  valid  state- 
ment of  but  one  caose  of  action,  an  order 
deoying  a  motion  to  elect  is  not  em>r. 

2.  Appeal  and  emr  «»I046(I)— Permitting 
Improper  tender  held  not  reversible  error  In 
trial  before  advtoory  Jury. 

On  the  trial  of  an  equitable  action  to  set 
aidde  a  conveyance  on  the  gronnd  of  mental 


4spVor  oUmt  esBM  see  bmm  tople  and  KST-NUHBKt  In  nil  K«r-NumlMred  DIc«Bts  sad  IndexM 

Digitized  by  Google 


1038 


201  PACIFIC  BEPOBTEB 


(MBbo 


incompetency,  a  jury  havbig  been  called  to 
act  in  an  advisory  capacity,  the  fact  that  the 
court  permitted  an  improper  tender  to  be  made 
is  not  reversible  error,  where  it  appears  that 
the  judgment  of  the  court  on  the  material  is- 
sues could  not  hBTe  bem  influenced  thereby. 

3.  Deeds  ^3203— la  actloa  to  set  aside  a  eop- 
vsyaaoe,  yraator's  dsslal  of  its  execstlos 
beU  adMisslble  on  qeestlon  of  his  neatal 
oapaelty. 

Id  such  action  statements  of  the  grantor, 
made  shortly  after  the  ezecutioD  of  the  deed, 
to  the  effect  tliat  he  had  not  executed  it.  are 
admissible  as  circumstances  bearing  on  the 
qoestion  of  his  mental  competency  at  the  time 
of  the  execution. 

4.  Appeal  and  error  «=>97i  (2)— asalMlcatlos 
of  lay  witsesses  to  testify  of  grantor's  nes- 
tal  capacity  rests  ia  court's  dlsoretios. 

The  question  as  to  the  qualificatioDs  of  lay 
witnesses  who  testify  as  to  their  opinion  of 
the  mental  competency  or  incompetency  of  tbe 
grantor  is  addressed  to  the  sound  discretion 
of  the  trial  court,  and  fta  mlinr  tSterem  will 
not  be  reversed  unless  it  appears  that  it  was 
an  abuse  of  discretion. 

5.  Appeal  aad  error  «s»l050(l)— Adnfssloa  ef 
doounent,  etberwiw  laadnlssMe,  to  tx  a 
date,  held  Mt  reversible  errer. 

In  such  case,  adnuartoa  of  a  document,  die 
contento  of  which  are  not  adndssible,  is  not 
reversible  error,  where  it  dearly  appears  that 
the  trial  court  admitted  it  solely  for  the  pur- 
pose of  fixing  a  date,  which  was  rdevant  in 
connection  witii  certain  oral  testimony. 

6.  Wttaesses  «si2ll(2)  — Pbysletaa'a  kaewl- 
edge  of  oeadttlea  of  patleafa  Bind  beM 
privllofed  latonaatiea. 

Under  C.  S.  |  7837,  subd.  4.  if  a  physician 
Is  called  to  attend  a  patient  for  a  certain  ail- 
ment, and,  in  examining  and  observing  tbe  pa- 
tient for  tbe  purpose  of  treating  and  prescrib- 
ing for  him,  necessarily  obtaina  Information  in 
regard  to  his  mental  condition,  such  informa- 
tion ia  privileged. 

7.  Appeal  aad  error  »»847(2)— la  ^o^ilty 
case,  isstmetioBs  to  aa  advlsoiy  Jiry  will 
aot  be  reviewed. 

In  an  equity  case,  in  which  the  jury  acto 
in  a  purely  advisory  capaci^,  the  action  of  the 
court  in  giving  or  refnaing  inBtructions  will 

not  be  reviewed. 

8.  Appeal  aad  error  ^lOM (I)— Jedgaeat  aa 
conflicting  svldeace  must  be  affirmed. 

If  there  is  a  conflict  In  the  evidence  and 
there  is  evidence  in  the  record  which*  if  uo- 
contrsdicted,  would  support  the  judgment  it 
must  be  affirmed  on  appeaL 

Appeal  from  District  Conrt,  Twin  Falls 
County. 

Action  by  Glenn  F.  EYltcher,  administrator 
of  the  estate  of  John  Allen,  deceased,  against 
John  H.  KelU^  and  wife.  Judgment  for 
plaintiff,  and  tlie  defendante  appeaL  Af- 
firmed. 

See,  also,  201  Fac:  1037. 


Walters;  Hodgfai  ft  Ball^,  cC  Mb  Mia. 
tor  appdlants. 

£.  M.  WoUe,  J.  H.  Martin  and  I*.  A.  Wade 
all  of  Twin  Falls,  and  Oitmm  ft  Oreea,  of 
Bnbl,  fcff  respMident 

McCABTHT.  3.  This  is  an  acCtoa  hr 
respondoit,  aa  administrator  <tf  tbe  estate  of 
John  Allen,  deceased,  to  set  aaide  a  deed  ot 
80  acres  of  agricultural  land  executed  and 
deUvoed  by  said  d«oeased  to  appeUanta  on 
July  18,  1915.  Tbe  complaint  allies  that 
deceased  was  at  the  time  of  said  cwiTeyance 
Incapable  <tf  oomjirebending  and  anderstaad- 
Ing.'  and  In  fact  did  not  comiwdiend  or 
understand,  Ito  diaiactor,  nature,  or  effect, 
and  that  be  was  wtaidly  Incapacitated  fron 
attending  to  bnslneas  matten.  This  la  an 
allegation  that  deceased  did  not  have  nental 
capacity  to  execute  the  onT^uce.  Tbe 
complaint  also  alleges: 

"That  tbe  said  defendante  exerdasd  aadn« 
influence  over  the  said  John  Alleiw  and  per- 
suaded him  to  make,  execute,  and  ddirer  aaid 

deed  to  them,  and  induced  him  to  execute  sai<! 
deed  n-bich,  in  the  free  exercise  of  hia  deliberate 
judgment,  he  would  not  have  executed.  *  *  ■ 
"That  the  said  defendsnto  had  acted  ai; 
agents  for  the  said  John  Allen  in  many  mat- 
ters; thst  they  had  written  letters  for  him: 
that  they  had  drawn  his  money  at  the  bank 
for  him;  that  they  had  paid  hia  ta»s  and 
maintenance  for  him;  that  ttey  bad  cared 
for  him  at  times  during  periods  of  illness  or 
physical  disability;  that  they  had  taken  charge 
of  and  looked  after  many  of  his  business  mat- 
ters, and  that  a  fiduciary  and  confidential  re- 
lationship existed  between  tbe  defendante  and 
toe  said  John  Allen;  that  they  had  emplo]red 
connsel  to  look  after  aad  take  care  ot  tbe  bosi- 
ness  of  t^e  said  J<^  Allen,  aad  had  employed 
counsel  Ml  their  own  behalf  to  look  after  aad 
toke  care  of  the  business  of  the  aaid  John 
Allen,  and  had  employed  counsel  to  help,  aid. 
and  assist  in  procuring  and  inflncndnc  the 
said  Jobn  Allen  In  oonv^ing  land  to  tte  said 
defendsnto." 

The  court  Impanded  a  Jury  to  act  Id  an 
advisory  capacity.  The  Jury  found  In  answer 
to  interrogatories  that  aiqpellante  wae  nof 
living  In  a  close  confidential  relationship  witl 
deceased  on  July  18, 1015;  that  they  paid  no 
con^doation  for  the  deed;  that  deceased  did 
not  fully  understand  and  fully  apimciate 
what  be  was  doing  when  he  executed  the 
deed;  aud  that  be  did  not  make  it  of  hia 
own  free  will  and  TolitiOD  and  did  not  under- 
stand tbe  effect  of  his  act  Tbe  court  adopted 
the  findings  ot  the  jury  and  made  the  foUov- 
Ing  additional  flndlnS! 

"That  on  the  said  18th  day  of  July.  191& 
and  at  the  time  of  the  signing  of  said  deed, 
the  said  John  Alien,  was  about  eighty  (30> 
years  of  age,  very  infirm  and  01,  weak  in  body 
and  mind,  laboring  under  ddndona  and  balhi- 
ctnations  all  to  sneh  an  extant  and  d^ree  titat 
he  was  vriiolly  lae^Mieiteted  and  entirely  with- 
oot  noderstandhig  sofldent  to  euldnet  tin  or- 
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dioary  badneBa  transactioDB  of  life;  and  that 
because  of  such  mental  condition  he  did  not 
understand  the  purpoae  or  effect  of  bis  signing 
of  the  said  deed. 

"That  DO  ■ubatastlal  coniMeEatbni  passed 
from  tha  defendants  to  the  said  John  Allen  for 
the  execution  of  said  deed. 

"That  the  defendants  fraudulently  took  ad- 
vantage of  the  mental  weakened  condition  of 
the  said  John  ADen  and  procured  the  deed 
from  him  without  may  conrideratlon  for  him 
therefor. 

"That  the  signing  of  the  said  deed  by  said 
John  Allen  was  not  his  free  ezerdse  of  his 
ddiberate  jadgnient,  bnt  waa  the  rcanlt  of  his 
inabUi^  to  nnderstaod  the  effect  of  his  act." 

From  a  judgment  setting  aside  the  con- 
veyance appellants  appeal. 

Of  the  many  errors  assigned,  we  will  dis- 
cus those  whidi  we  think  worthy  of  special 
notice. 

[1]  Appellants  contend  that  the  o>mplalnt 
states  two  causes  of  action,  one  based  on 
mental  Incompetency  and  one  on  imdue  influ- 
ence. They  interposed  a  motion  to  elect, 
which  was  denied,  and  contend  that  It  should 
have  been  sustained  on  the  authority  of 
Kelly  T.  Perrault,  5  Idaho,  221,  48  Fac.  45. 
AssuiDlng,  but  not  deciding,  that  the  rule  in 
Kelly  T.  PerrauU  should  be  followed,  It  doee 
not  appear  that  the  complaint  states  two 
causes  of  action.  It  states  a  good  cause 
of  action  on  the  ground  of  mental  Incompet- 
ency. The  allegations  concerning  undue  in- 
niience  are  mere  conclusions.  The  tacts 
constituting  nndu«  Influence,  like  those  con- 
stituting fraud,  most  be  pleaded;  It  not 
being  sufficient  to  arer  undue  Influence  which 
la  a  legal  conduslon.  Kelly  v.  Perrault, 
supra.  There  being  but  one  good  cause  of 
actl<Hi  stated  in  the  complaint,  it  was  not 
error  to  deny  the  moticm  to  elect 

[2]  The  complaint  alleges  that  the  respond- 
eDt  has  offered,  now .  offers,  and  Is  ready, 
wf  Illng.  and  able  to  pay  appellants  any  and  all 
sums  of  money  which  are  due  them  from  the 


Pac.  668.  If  the  statements  had  twen  ad- 
mitted as  declarntions  of  the  grantor  im- 
peaching the  title  of  the  grantee,  the  point 
would  be  well  taken.  They  were  admitted, 
however,  on  an  entirely  different  ground,  tIz., 
that  they  had  a  bearing  on  the  question  of 
the  mental  condition  of  the  deceased  within 
a  short  time  after  he  executed  the  deed  In 
question,  and  were  therefore  probative  as  to 
his  mental  condition  at  the  time  he  executed 
it  On  this  ground  they  were  properly 
admitted  as  relevant  circumstances. 

(4]  Appellants  complain  that  the  court  per- 
mitted various  nonexi)ert  witnesses  to  state 
their  opinions  as  to  whether  deceased  was 
mentally  competent  or  incompetent,  without 
first  requiring  them  to  detail  the  facta  and 
drcnmstances  upon  which  their  opinions 
were  based.  Even  in  Jurisdictions  In  which 
the  rule  contended  for  by  appellants  Is  up- 
held, the  question  whethw  the  opinion  of  a 
nonexpert  witness  Is  based  upon  sufficient 
observation  Is  addressed  to  the  sound  dis- 
cretlott  of  the  trial  court,  and  Its  ruling 
will  not  he  disturbed  unless  that  discretion 
has  been  abused.  See  note  In  88  Ia.  A. 
721,  733,  O.  Each  of  the  witneeses  testified 
to  the  facts  and  circumstances  within  his 
observatlcai  upon  which  his  opinion  was 
based,  and  In  each  case  we  think  that  these 
facts  and  circumstances  were  sufficient  to 
Justify  the  court  In  exercising  ita  discretion, 
and  admitting  the  opinion  testimony.  Con> 
ceding,  though  not  deciding,  ttiat  the  rule  is 
as  cont^ded  for  by  appellants,  we  find  no 
error. 

[B]  Appellants  complain  that  the  court  ad- 
mitted, over  their  objection,  the  finding  and 
order  of  the  probate  court  of  Union  county, 
Or.,  made  In  October,  191B,  adjudging  that 
the  said  deceased  was  an  Incompetent  person 
at  that  time.  Tbeae  were  first  offered  by 
respondent  generally  for  the  purpose  of  show- 
ing incompetency,  and  the  court  sustained  an 
objectitm.  Later  on  they  were  offered  for  the 


deceased  or  his  estate.   BesponsiTe  to  this  purpose  of  fixing  a  date  about  which  a  wlt- 


allegatlon,  the  court  permitted  respondent's 
attorneys  to  make  a  tender  to  appellants. 
No  money  judgment  could  have  been  rendered 
in  the  action.  The  allegation  in  Oie  com- 
plaint was  surplusage  and  the  court  should 
not  have  permitted  the  tender.  The  cause 
was  tried  by  the  court,  however,  and  the 
findings  of  the  jury  were  pur^  advisory; 
we  do  not  think  the  tender  could  possibly 
have  influenced  the  judgment  of  the  court  as 
to  whether  the  deceased  waa  competent  or 
inocnnpetent  Therefore  we  conclude  that  It 
was  not  reversible  error. 

[S]  Appellants  complain  that  the  court 
permitted  respondent  to  prove  by  several 
witnesses  that,  after  executing  the  deed,  de- 
ceased UAA  them  that  he  had  not  executed 
IL  The  point  made  la  that  declarations  of 
a  grantor  against  the  title  of  his  grantee, 
made  after  parting  with  title,  are  not  ad- 
missible.  Josslyn  T.  Daly,  15  Idaho.  137,  86 


ness  was  questioned.  We  do  no  commend 
the  practice  of  admitting  an  entire  document, 
the  contents  of  which  were  not  adnilssible, 
in  order  to  diow  a  date.  The  correct  prac- 
tice would  be  merely  to  refer  to  it  for  the 
purpose  of  fixing  the  date.  However,  as  the 
ultimate  decision  of  the  case  was  for  the 
court  and  It  is  af^arent  that  it  admitted  the 
document  only  for  the  purpose  of  fixing  the 
datie,  we  do  not  find  reversible  error  here. 

[6]  Appellants  complain  that  the  court  re-  ■ 
fused  to  permit  Dr.  Weatherbee  to  give  tes- 
timony as  to  his  opinion  of  the  mental 
condititm  of  the  deceased  shortly  btfore  the 
execution  of  the  deed.  After  an  objection 
had-  been  sustained,  appellants  offered  to 
prove  that  the  doctor  was  called  to  treat  the 
deceased  for  a  cold,  that  the  Information 
which  he  acquired  concerning  the  deceased's 
mental  condition  was  based  upon  his  observa- 
tion, and  was  not  necessary  to  enable  hiip  to 
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prescribe  for  the  patient.  The  conrt  aus- 
kained  an  objection  on  the  ground  that  the 
Information  was  based  on  confidential  rela- 
tions and  communications.  O.  8.  |  7037, 
fnbd.  4,  reads  as  follows: 

"A  plvsidan  or  surseon  cannot,  wiUiont  the 
consent  of  hia  patient,  be  examined  in  a  dvil 
action  as  to  any  information  acquired  in  at- 
tending the  patient  wbicb  was  necessary  to 
enable  Um  to  prescribe  or  act  tor  the  pa- 
tient." 

In  most  of  the  cases  dted  by  appellants, 
the  information  was  based  upon  voluntary 
statements  of  the  petloit  which  had  no  pos- 
sible connection  with  the  [vofessional  rela- 
tion existing  between  the  physldan  and 
patiait  It  is  well  settled  that  information 
based  upon  observatioa  comes  within  the 
statute  as .  well  as  information  based  upon 
statements  made  by  the  petient.  4  Wlgmore 
oa  Eridence.  S  28S4.  It  has  been  held  that 
where  a  physician  treated  a  patient  for  a 
stroke  of  apoplexy  be  cannot  testify  to  the 
mental  capacity  of  the  patient  In  Re 
N^son's  Estate,  132  GaL  182.  64  Pac.  294. 
Past  decisions  of  this  court  show  an  Inclina- 
tion to  liberally  Interpret  the  words  "informa- 
tion acquired  In  attending  the  patient  whldi 
was  necessary  to  enable  blm  to  prescribe  or 
act  for  the  patient"  In  Jtmes  t.  Caldwell, 
23  Idaho,  467,  130  Pac.  900,  a  ruling  of  the 
trial  court  was  ui^eld  sustaining  an  objec- 
tion to  a  question  aeked  a  surgeon  as  to  the 
cundltlon  of  a  certain  part  of  the  human 
body  which  had  been  remoTed;  he  having 
assisted  in  the  operation  but  having  made  his 
examination  of  the  part  In  question  some 
time  after  it  was  removed.  Strictly  speaking 
the  doctor's  information  based  on  the  obser- 
vation of  this  part  of  the  body  was  not 
necessary  to  enable  blm  to  prescribe  or  act 
for  the  patient  AdndttlnK  this  to  be  true, 
the  conrt  said: 

"Literally  and  technically  speaking,  this  may 
be  true:  but  sacb  a  construction  of  the  stat- 
ute would  rob  it  of  its  true  q>irit  and  the  par* 
pose  and  Intent  thereof.  EUd  the  pbyriclan 
not  been  called  upon  to  perform  this  service 
in  his  professional  diaracter.  be  would  never 
have  been  able  to  acquire  the  Information 
about  which  appellant  sought  to  have  him  tes- 
tify. He  acquired  it  as  a  physician  and  snr- 
geon  and  In  no  other  capad^,  and  he  acquired 
it  ae  physician  and  surgeon  for  this  respondent 
and  by  reason  of  his  employment  in  bis  pro- 
feselonal  capacity  to  serve  the  rwpondrat." 

Again  In  Brayman  v.  Rnss^  &  Pugh 
Lumber  Co..  81  Idaho,  140,  168  Pac.  932,  the 
conrt  held: 

"Under  the  statute  forbidding  a  phyridan 
to  be  examined  as  to  any  information  acquired 
in  attending  his  patient  the  acqaisitlon  of 
which  ia  necessary  in  order  to  enable  the  for- 
mer to  prescribe  or  act  for  the  latter,  all  state- 
ments made  to  a  physidan  by  his  patient  while 
the  former  Is  attending  the  latter  in  that  ca- 
padty,  for  the  purpose  of  determining  his 


condition^  are  pri^eged,  althoogh  Ouir  have 
notnmg  to  do  with  the  patient's  treatment  or 
the  determination  of  his  Injnries.*' 

Upon  tin  antbmtf  oC  Oum  dedtfOBs  ire 

oimdode  that  the  oi^iilon  of  the  doctw  u  to 
the  mental  capacity  oC  the  deceued.  baaed 
upon  hlB  observation  him  at  a  time  whan 
he  was  treating  him,  was  pnvs^ljr  vQjaeted 
by  the  trial  court 

[7]  Aroellanta  ualgn  eutaln  InstnutloiiB 
<^  tba  coart  as  error.  In  en  eautty  caee^  In 
which  the  Jury  acts  In  a  pnrdy  adrlaorr 
capacity,  tlie  actt<m  of  the  conit  la  givins 
or  rflfiuing  Instructions  will  not  be  lerlewed. 
Kelly  T.  PerrauU,  styrnt;  Daly  t.  Josdyn,  7 
Idabo^  6S7,  65  Pac  442;  Ck>rdon  t.  Len^  7 
Idaho,  677,  66  Faa  444;  Hayes  t.  Flctfur. 
84  Idaho,  — ,  198  Paa  678. 

[1]  fiinal^,  amiellanti  aaalgn  as  error  that 
the  evidence  is  insufficient  to  sustain  ttie 
finding  that  deceased  was  Incompetent  at  ttie 
time  he  executed  the  deed  ud  the  Judgment 
of  the  court  based  therecm.  It  la  wdl  sMtled 
that  If  there  Is  a  conflict  In  the  evidence  and 
there  Is  evidence  In  the  reowd  which.  If  on- 
contradicted,  would  soppm  the  judgmsBt 
this  court  must  affirm  It  Nell  v.  Hyds^  82 
IdahOk  676, 188  Pac.  710.  There  la  a  aobstan- 
tlal  conflict  In  the  evidence  as  to  the  mental 
condition  of  the  deceased.  The  notary  who 
took  his  acftnowledgnmit  to  the  deed  testf- 
fled  that,  ta  his  oiiinlon,  the  deceased  was 
competent  In  Kelly  v.  Ferrault  sniwa,  this 
court  btdd  that  the  testimony  of  a  notary 
who  takes  an  acknowledgment  to  a  deed  is 
entitled  to  great  weight  See,  slso,  Onrtla  t. 
Klrkpatrlcfc,  8  Idaho,  629,  70  Pac.  700 ;  Tnr^ 
ner  r.  Oumbert,  19  IdahOk  839,  at  114 
Paa  83.  The  notary  also  testified  to  Oie 
facts  and  drctmstances  upon  which  he  based 
his  oplnlm  that  the  deceased  was  competent 
We  are  not  prepared  to  say  that  these  l^cts 
and  drcmnstances  so  clearly  support  the  In- 
fnence  that  the  deceased  was  c<Knpetent  an 
to  necessarily  negative  the  ccmtrary  Infte- 
ence.  At  bes^  they  are  equlvocaL  1^  tes- 
timony of  the  notary  as  to  the  fiicts  and 
circumstances  at  the  time  of  the  «cecnti«i 
ot  the  deed,  and  the  evidence  showing  bis 
condition,  shortly  prior  and  subsequent  there- 
to, are.  in  our  Judgment  suffldent  to  sn^ 
tain  the  findings  and  Judgment  In  spite  of 
the  opinion  testimony  of  the  notary  that 
the  deceased  was  competent  It  the  lan- 
guage used  at  page  240  Ot  Kelly  v.  Per- 
rault,  supra.  Is  to  be  understood  to  mean 
that,  if  Qie  (mly  testimony  available  as 
to  the  condittm  of  die  grantor,  at  the  ex- 
act moment  of  the  execution  of  the  con- 
teyonce,  Is  that  of  tiie  notary,  and  he  gives 
It  as  his  opinion  that  the  grantor  was  com- 
petent he  must  be  so  adjudged  In  absolute 
disregard  of  evidence  as  to  his  condition 
shortly  prior  and  subsequent  to  tbe  cmv^ 
ance,  we  do  not  approve  sodi  a  rul&  Om- 
cedlng  that  the  testimony  of  the  notary  la 
entitled  to  groit  weight  we  do  not  think 


Digitized  by 


Idaho) 


ABGBBOLD  HTTNUVOTON 

<191  P.) 


It  can  be  said  as  a  matter  of  law  that  It 
mast  prevail  in  all  cases.  3acb  case  must 
be  decided  on  Its  own  facts. 
Aa  to  oilier  asalgnments  of  error  not  spedf- 


peiior  to  orders  unaBattng  from  the  eoarts  Is 
not  a  jnetifleation  for  Us  reftwal  to  obey  the 
court's  orders,  and  his  placing  complainants  in 
jail  nnder  ft  pretense  of  placing  them  in  quar- 


Ically  mentioBed.  we  do  not  find  tbem  to  be!  *'«ct«d  by  the  health  officer,  instead 

KMitjr  uivuuvuvu,  w»  uw  uvf,  iHiu  uwiu  ui  we  of  taking  them  before  the  court  that  issued  the 

warrant,  held'  to  constitute  a  willful  and  Inten- 


well  taken. 

Tbe  Jndgmoit  la 
spondent 


affirmed.   Costs  to  re- 


ItlCB.  a  J.,  and  BUDGET  IXTNN.  and 
liBSt,  3J.t  Gonenr. 


ARCHBOLD  et  aL  V.  HUNTINGTON,  Sheriff. 

(No.  3410.) 

(Sapreme  Coart  ot  Idaho.  Oct,  SI,  1921.) 

1.  Ofllosrs  ^3»74— Qao  warraate  ^b|4— Pro- 
esedini  to  ostt  sheriff  held  quasi  orlmlsal. 

Snnmairy  proceediiigs  under  O.  8.  |  868^ 
are  not  criminal  proceedings,  and  are  not  in- 
tended as  a  punishment  for  crime,  and,  while 
such  proceedings  in  some  respects  resemble  a 
criminal  action,  they  are  only  quasi  criminal, 
and  negatiTe  the  idea  of  their  being  criminal. 

2.  Offloers  «sb74— ladivldsars  affected  Is  same 
masser  Join  In  Informatlos  aoalast  of- 
fleer;  each  of  sevftral  acts  alleged  la  oae 
eaase^  sbould  bo  stated  distlnotly. 

Where  the  acts  complained  of  affect  a  num- 
ber of  IndiTlduals  in  the  same  manner,  they 
may  all  join  in  the  Information;  and  the  non- 
feasance complained  of  may  consist  of  one  or 
more  acta  stated  in  one  cause  of  action,  al* 
though  each  several  act  relied  upon  should  be 
stated  as  a  distinct  and  Independent  dirision, 
BO  that  it  may  be  answered  or  demmred  to 
withoot  confosiwL 

3.  Offloers  «5366— In  a  prosecutloa  te  oast,  eor- 
fspt  Inteat  or  native  seed  not  he  shown. 

It  Is  not  necessary  in  a  prosecution  under 
this  section  to  show  that  the  officer  acted  with 
an  otII  or  corrupt  intent  or  motiTe,  but  it  is 
sufficient  if  it  appears  that  the  act  done  or 
omitted  was  done  intentionallj,  designedly, 
without  lawful  excuse,  end  therefore  was  not 
accidentally  done. 

4.  Sheriffs  and  oonstahlec  .«=»0L  M(6)  —  Pro- 
tected hy  warrant  ef  arrest  when  eemplylni 
with  requlrenents. 

Where  the  proceedings  to  establish  a  quar- 
antine district  were  so  improperly  taken  and 
irregular  that  no  district  was  in  fact  establish- 
ed, and  therefore  the  charge  upon  which  appel- 
lant arrested  complainants  and  placed  them  in 
jail  for  Tiolating  such  regulation  was  void,  the 
warrant  of  arvcst,  if  regular  Its  face,  will 
protect  such  officer  in  Its  due  execution,  in  so 
far  as  he  complied  with  ita  reqnirements,  but 
will  not  protect  him  if  lie  Ti<dates  Its  command. 

5.  Sheriffs  aad  eoastables  «s»^Feets  held  to 
ooastltats  "wllKul  aad  lateatleaai  leglsot  te 
pierferiN  eflldal  daty." 

The  fact  that  appdlant  and  the  health  of- 
ficer nnder  whose  direction  he  was  acting  hon- 
estly believed  that  sueh  officer  had  antiioit^  sn- 


tional  neglect  to  perform  an  official  duty  per- 
taining to  his  office,  under  C.  S.  S  8684. 

[Ed.  Note^For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Willful  Neglect] 

6.  States  «s»9— CoDstltntlonallty  of  territorial 
statute,  continned  In  foroe  by  ConstltNtlea* 
oansot  he  challenged  on  the  groend  that  It 
was  not  enacted  as  a  separate  bill. 

Tbe  constitutionality  of  G.  S.  S  8684,  can- 
not be  challenged  on  Uie  ground  that  it  was 
never  enacted  as  a  separate  biU^  where  such 
provision  was  incorporated  into  the  Revised 
Statutes  of  1887  by  tha  Code  Commission  and 
adopted  by  the  territorial  Legislature,  and  con- 
tinued In  force  by  article  21,  |  2  of  the  state 
OonstitutUm, 

7.  States  «=9^PrDvislons  of  Constitution  as 
to  enactment  of  laws  do  net  apply  to  territo- 
rial laws  continued  In  foroe  by  Constitution. 

Alt  8,  {  IS,  which  provides  that  no  law 
shall  be  passed  except  by  bOI,  and  secti<m  16* 
which  requires  that  every  act  shaU  embrace 
but  one  subject,  bas  no  application  to  laws 
passed  by  the  territorial  Legislature,  which 
were  continued  In  force  hj  the  Constitution. 

Budge  and  McCarthy,  JJ.,  dlssentinf. 

Appeal  from.  District  Court,  Ouster  Ooon- 
ty;  Sobert  M.  Terrell,  Judse. 

Summary  proceedings  by  D.  V.  Archbold 
and  others  against  W.  K.  Huntington,  Sheriff 
of  Custer  County.  Idaho,  to  oust  the  defend- 
ant from  tbe  office  of  sheriff.  From  verdict 
and  judgment  of  ouster,  defendant  appeals. 
Affirmed. 

B.  W.  WWtcomb,  of  Blackfoot,  and  Hol- 
den  &  Holden,  of  Idaho  Falls,  for  appellant. 

Clark  &  Brodbead,  of  Hatley,  George  L. 
Ambrose,  of  Mackay,  and  D.  EL  Bathbun,  of 
Idaho  Falls,  for  resiKinde&ts. 

IJ!]Ef  J.  This  was  a  summary  proceedings, 
commenced  by  respondents,  complainants  be- 
low, citizens  of  Custer  county,  Idaho,  for  tbe 
removal  of  appellant  W.  K.  Huntington  from 
the  otnee  of  sheriff  of  said  county,  under  the 
provisions  of  C.  S.  S  8684,  and  to  recover  the 
statutory  penalty  therein  prescribed. 

The  amended  complaint  alleges  that  W.  K. 
Huntington  was  the  duly  elected,  qualified, 
and  acting  sheriff  of  said  county,  and  that 
while  so  acting  he  arrested  complainants  up- 
on a  warrant  of  arrest  issued  by  the  probate 
court  of  said  county,  and  took  them  to  Chal- 
lis,  the  county  seat,  and  immediately  lodged 
them  in  tbe  county  jail,  where  he  kept  them 
from  about  ;i  o'clock  In  the  afternoon  of 
NoT^ber  S,  1918,  until  11  o'clock  (tf  the 
following  day ;  that  he  dailed  their  request 
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to  be  tiaken  before  nid  probate  court  or  any 
magistrate,  as  required  by  C.  S.  SI  8719  and 
8720,  and  refused  to  permit  th^  to  consalt 
wlUi  their  attorn^,  or  to  ^ve  them  an  op- 
portunity to  bQ  Informed  ot  the  <^rge 
agabut  Uian,  or  to  give  ball  for  their  ap- 
pearance; and  that  they  were  responedbte 
persons  and  dtiaeos  ot  said  county,  and  were 
able  and  willing  to  give  bail  for  their  ap- 
pearance before  any  court  at  any  time  or 
place  that  m^t  be  required. 

The  information  further  diaiges  that 
Uiereafler  appdUant  refused  to  obey  a  writ 
of  habeas  corpus  issued  by  the  Judge  of  tibe 
Sixth  judicial  district,  which  commanded 
the  said  aherifl  to  Immediately  release  said 
complainants,  and  that  at  a  later  date  he 
att^ided  upon  a  public  highway  an  unlaw- 
tul  assembfy  that  had  congregated  for  the 
purpose  of  deAaylng  and  stopping  the  Judge 
of  said  court  and  other  officials,  Indudlng 
a  represCTtatlve  of  the  United  States  De- 
partment of  Justice,  and  tolled,  ne^ected, 
and  refused  to  disperse  the  said  assembly, 
after  having  been  directed  so  to  do  by  the 
said  Judge. 

To  tills  information  appellant  demurred 
generally,  and  specially  upon  the  grounds 
that  several  causes  of  action  bad  been  Im- 
properly united,  that  the  information  was 
barred  by  O.  S.  $g  8670,  86''1,  and  that  it  was 
ambiguous,  imintelligible,  and  uncertain  In 
numerous  particulars  pointed  out,  and  be 
also  moved  for  a  separation  of  the  several 
causes  of  action.  The  demurrer  and  motion 
were  overruled  as  to  the  first,  second,  third, 
and  fifth  grounds,  and  sustained  as  to  the 
others,  the  court  holding  that  th^  was  not 
a  misjoinder  of  parties  or  causes  of  action, 
that  it  was  not  barred  by  C.  S.  SS  8670,  8671, 
and  that  the  information  stated  a  cause  of 
action,  and  also  denied  the  motion  for  segre- 
gation. 

Appellant  then  answered  In  confession  and 
avoidance,  admitting  the  arrest  of  complain- 
ants, and  that  be  had  placed  them  in  jail, 
but  pleaded  by  way  of  Justification  that  there 
was  at  this  time  a  quarantine  regulation, 
establiE^ed  by  the  county  board  of  health, 
which  prohibited  all  persons  from  entering 
or  passing  through  any  portion  of  said  coun- 
ty within  the  designated  quarantine  district, 
and  that  said  arrest  and  detention  was,  by 
virtue  of  a  warrant  placed  In  bis  hands  for 
execution,  issued  upon  an  information  filed  in 
said  court,  diarging  a  violation  of  said  quar- 
antine regulation. 

Upon  trial  bad  before  the  court,  It  found 
against  appellant  upon  the  charge  relating 
to  the  arrest  and  detention  of  the  complain- 
ants, and  for  him  upon  the  charges  relating 
to  his  refusal  to  obey  the  writ  of  habeas  cor- 
pus and  to  disperse  the  unlawful  assembly. 
Conclusions  of  law  were  that  appellant 
should  be  d^irlved  of  his  office  as  sheriff  of 
said  county,  and  that  Informants  should 


have  Judgnwnt  against  him  fOr  the  sum  ot 
$000  and  the  costs  of  this  action.  Judgment 
to  this  effect  was  ottered  ther^  as  of  Jan- 
uary 11,  1919,  two  days  before  the  expira- 
tion of  LiveUaot's  term  of  office.  Fnnn  this 
Judgment  he  appeals. 

It  will  not  be  necessary  to  oonaider  seria- 
tim each  of  the  several  specifications  of  er- 
ror rdled  upon  by  aK>ellant  for  a  reversal 
of  tbls  judgment  They  relate  to  errors  of 
the  trial  court  In  overruling  aroellant's  de- 
murrer, to  denying  his  motion  to  s^regate 
the  several  causes  of  action,  in  finding  t3iat 
all  of  the  wrongful  acts  had  been  done  will- 
fally,  knowingly,  and  Inttetionally,  In  re- 
moving him  from  office  and  entolng  Judg- 
ment In  favor  of  inftnmants  in  the  anm  of 
¥500  and  costs,  to  certain  alleged  errors  in 
admitting  opbahm  evidence,  in  striking  from 
the  record  all  evidence  pertaining  to  the  min- 
utes of  the  Custer  county  board  of  health  re- 
lating to  the  quarantine  regulation,  and  to 
the  refusal  of  appellant's  offer  to  prove  the 
establishment  of  a  quarantine  by  the  said 
board  of  health;  and  appellant  challenges 
the  validity  of  C.  S.  S  8684,  under  which  these 
proceedings  were  had. 

[1]  Proceedings  under  this  section  are  in 
the  nature  of  quo  warranto  proceedings,  and 
are  quasi  criminal.  Daugherty  y.  Nag^  27 
Idaho,  511, 149  Pac.  729:  That  Is,  a  proceed- 
ing under  this  statute  in  some  respects  re- 
sembles a  criminal  action,  but,  being  only 
quasi  criminal,  negaUves  the  idea  of  Identity. 
Bouvler's  Law  Dictionary,  2780.  They  are 
not  criminal  proceedings,  and  are  not  Intend- 
ed as  a  punishment  for  crime.  Rankin  v. 
Jauman,  4  Idaho,  53,  S6  Pac  502;  Hays  v. 
t^immons,  6  Idaho,  ^1,  60  Pac.  182.  There- 
fore the  provisions  of  O.  S.  8  8829,  which  re- 
quire that  an  indictment  or  Information  shall 
charge  but  one  offense,  which  may  be  set 
forth  in  different  forms  under  different 
counts,  do  not  relate  to  a  proceeding  fOr  the 
r^oval  of  a  public  officer  under  tills  statute, 
and  Territory  v.  Guthrie,  2  Idaho  (Hash.) 
432, 17  Pac.  39,  and  State  v.  Gruber,  19  Ida- 
ho, 692,  116  Pac.  1,  relied  upon  by  appelant 
In  support  of  his  contention,  have  no  appli- 
cation to  an  information  of  this  kind. 

[I]  The  information  charges  that  appel- 
lant refused  and  neglected  to  perform  his 
official  duty  with  respect  to  three  distinct 
and  separate  acts:  First,  that  he  placed 
informants  In  the  Custer  county  Jail  without 
taking  them  before  the  probate  court  that 
issued  the  warrant,  or  any  other,  and  re- 
fused to  allow  them  an  opportnnl^  to  give 
bail  or  to  see  their  attorney;  secondly,  that 
he  refused  to  release  th^  upon  a  writ  of 
habeas  corpus  issued  by  the  district  court; 
and,  thirdly,  that  he  neglected  and  refused 
to  disperse  an  unlawful  assembly.  Api>^- 
lant  complains  of  this,  and  claims  that  It  Is 
a  commingling  of  several  causes  of  action. 
These  three  distinct  acts  complained  oi  mlgbt 
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have  been  stated  as  separate  causes  of  ac- 
tion, but  an  Information  under  this  statute 
does  not  require  that  eadi  aereral  act  com- 
plained of  be  stated  as  a  Borate  cause  of 
action,  provided  that  each  is  stated  In  a  dis- 
tinct and  Independent  division,  so  tbat  It  can 
be  answered  or  demurred  to  without  confu- 
sion. Pomeroy^i  Oode  Bemedles  iitlx  Dd.) 
S8S6.  In  this  case  the  several  acts  are  stated 
In  a^jiarate  paragraidis.  Nor  is  It  necessary, 
vrhen  the  acts  cmni^lBed  of  affect  a  num- 
ber of  Individuals  In  the  same  manner,  that 
they  iinut  each  s«vmlly  file  a  serrate  In- 
ftumatlon.  Ajn^^Uant  cannot  be  prejudiced 
by  a  slm^  ju^snemt  of  ooater  and  penalty 
of  $600  presa4bed  by  the  statute  because 
the  several  cwnplalnanta  3<dBed  in  said  ac- 
tion and  racoTered  a  single  Judgment  The 
trial  court  found  for  the  defendant  upon 
the  second  and  third  accusations  of  Oie  com- 
plaint, inaccurately  termed  "counted  in  the 
findings,  BO  that  theae  doaxwen  were  In  ef- 
fect surplusage. 

The  statute  spedfles  two  grounds  for  the 
removal  of  a  public  ofllcer:  First,  where  be 
Is  gi^tf  of  ehan^  and  collecting  Illegal 
tees  for  services  rendered  or  to  be  rendered 
In  his  office;  secondly,  where  he  has  refused 
or  nei^ected  to  perform  official  duties  per- 
taining to  his  <^ca  Corker  v.  Fence,  12 
Idaho,  152.  85  Fac  886;  McBoberts  v.  Hoar, 
28  Idaho.  163.  152  Faa  1040.  The  taiforma- 
tton  should  state  the  spectflc  acts  of  omtaslon 
or  commission,  for  which  such  removal  Is 
sought,  with  clearness  and  certainty.  Smifli 
V.  ElUs,  7  Idaho,  196.  61  Pac  695. 

[3]  Appellant  contends  that  before  he  could 
be  ousted  and  penalized  as  provided  by  this 
statute,  it  must  be  shown  that  he  willfully, 
knowingly,  and  IntentiODally  failed  to  per- 
form an  official  duty;  that  Is,  that  he  cor- 
ruptly refused  to  perform  such  duty.  This 
provision  of  our  statute  was  taken  from  the 
CaUfomla  Code  by  the  Code  Commission  of 
1887,  being  B.  S.  S  T459,  and  the  courts  of  this 
state  have  uniformly  held,  following  the  deci- 
sions of  that  court,  that  the  refusal  or  neglect 
to  perform  an  offldal  act  must  be  done  know- 
ingly, willfully,  and  intentionally,  but  that 
this  statute  should  be  distinguished  from 
the  proceedings  authorized  under  C.  S.  1 8670, 
which  applies  to  cases  of  misfeasance  in  of- 
fice as  distinguished  from  nonfeasance, 
which  is  Intended  to  be  denounced  by  the 
section  under  consideration.  Accusations  un- 
der C.  I  8670,  must  be  commenced  by  the 
prosecuting  attorney  or  by  an  Indictment 
found  by  a  grand  Jury,  while  accusations  un- 
der this  section  may  be  commenced  by  any 
informant.  Dougherty  v.  Nagel,  supra;  Cor- 
ker V.  Cowen,  30  Idaho,  213,  164  Pac.  86. 

It  Is  not  necessary,  however,  as  appellant 
contends,  for  the  complainants,  In  an  action 
charging  an  officer  with  refusing  and  neg- 
lecting to  perform  an  official  duty,  to  show 
an  evil  or  corrupt  motive.   "WllirBlly,"  as 


used  In  this  Information,  Is  used  In  the  same 
sense  In  which  It  Is  defined  In  O.  8.  |  8074, 
subd.  1 ;  that  is,  when  applied  to  the  intent 
with  which  an  act  Is  done  or  omitted,  it  Im- 
plies simply  a  purpose  or  wUUngnen  to  com- 
mit the  act  or  make  the  omission  referred 
to.  It  does  not  require  any  Intent  to  violate 
law,  in  the  sense  of  having  an  evil  or  corrupt 
motive  or  Intent  It  does  imply  a  conscious 
wrong,  and  may  be  distinguished  from  an 
act  malidouiOy  or  corruptly  don^  in  that 
it  does  not  necessfuily  Imply  an  evil  mind, 
but  is  more  nearly  synonymous  with  "Inten- 
tionally "designedly**  "without  lawful  ex- 
cuse,** and  therefore  not  acddmitaL  Bou- 
vler'8  Law  Dictionary,  8454;  Miller  v.  State, 
0  OkL  Or.  65,  130  Pac.  813.  When  this  hi- 
forqiatUm  Is  construed  In  Oils  sense,  we 
think  the  evidence  fully  supports  the  findings 
of  the  court 

[4,  fi]  Without  attempting  to  review  all  of 
the  evidence  it  appears  that  two  of  the  coun- 
ty conunlsaloners,  one  bdng  a  physician,  and 
he  with  the  other  membus  having  at  some 
former  time  designated  himself  as  county 
health  officer,  made  some  effort  or  took  some 
steps  toward  establishing  a  quarantine  dis- 
trict, to  prevent  the  Introduction  of  a  com- 
municable disease  known  as  Spanish  Influen- 
za, and  thereby  attempted  to  prohibit  all 
posons  from  entering  such  quarantine  dis- 
trict, unless  first  detained  in  quarantine  for 
such  time  as  said  health  officer  should  de- 
termine was  necessary. 

We  do  not  understand  that  counsel  for  ap- 
pellant contend  that  the  proceedings  taken 
were  sufficient  to  establish  a  quarantine  dis* 
trict.  At  any  rate,  it  is  clear  from  the  rec* 
ord  that  a  quarantine  district  was  not  es* 
tabUahed.  The  omnplaint  upon  which  tbe 
warrant  of  arrest  was  Issued  charged  re- 
spondents with  the  crime  of  having  wlUfuIl; 
violated  quarantine  regulations,  and  the  war- 
rant issued  theVeon  commanded  appellant  to 
forthwith  arrest  respondents  and  bring  ttiem 
before  the  probate  court  that  issued  tbe 
same,  or  before  some  other  magistrate.  This 
warrant  of  arrest  was  regular  tn  form,  and 
Issued  a  court  of  competent  Jurisdiction, 
and  was  sufflclent  to  protect  appellant  In 
its  due  execution,  if  he  had  complied  with 
its  requirements.  He  arrested  complainants 
with  sufficient  iHromptneaa,  but.  according  to 
his  own  testimony,  as  well  aa  his  return  to 
tbe  warrant,  he  failed  and  neglected  to  take 
them  before  the  said  probate  court  or  any 
magistrate,  as  the  writ  commanded  him  to 
do.   On  direct  examination  he  testified: 

"Q.  And  was  it  tbe  count;  jail  you  put  them 
in?  A.  It  was.  Q.  What  reason  had  you  for 
putting  them  in  the  connty  jail  rather  than  an; 
other  place?  A.  No  other  place  for  them.  Q. 
What  was  ;our  purpose  when  you  arrested 
these  men?  (After  objection  and  ruling.)  A. 
Well,  I  put  them  there  to  hold  them  until  Oieir 
quarantine  period  was  up,  because  Sunday  aft- 
ernoon Dr.  Kirtiey  come  ont  of  town  alx  aiilea 
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wh«r«  I  wai.  ud  uld  a  bunch  liad  nm  the 
qoaiantiiie.'' 

Again,  eouuBel  asked: 

"Q.  How  did  yoa  happen  to  liberate  them; 
what  was  the  reason  for  their  UberationT  A. 
They  asked  me  how  long  they  would  have  to 
stay,  and  I  told  them  they  would  have  to  stay 
there  between  three  and  four  days — that  was 
my  nQderstanding  from  the  doctor— from  the 
time  they  went  through  the  quarantine  line,  and 
I  left  It  to  them  to  virtually  figure  up  the  time 
they  went  in.  and  they  told  me,  and  I  counted 
it  up,  and  I  said,  'Well  It  would  be  some  time 
to*moTrow.'  Q.  Well,  explain  the  drcumatane- 
ea  of  their  liberation.  What  was  the  cause 
of  yoor  liberating  them?  A.  The  doctor  turned 
them  loose— out  of  quarantine.  He  said  they 
could  go." 

In  his  return  to  the  warrant  of  arrest, 
after  naming  the  complalnauts,  be  states  that 
he  *^lftced  the  abore  named  in  quarantine 
tl^  6th  day  of  December,  1918."  In  his  an- 
swer, be  alleles  with  reference  to  his  action 
under  tills  warrant  of  arrest  that  the  Inform- 
ants attempted  to  violate  such  qnanmtioe 
regulations,  as  did  also  the  Judge  of  the  dis- 
trict court,  b7  attempting  to  enter  the  said 
quarantine  strict  without  submitting  them- 
sdves  to  the  reqalrements  and  roles  ot  said 
county  board  of  health;  that  the  said  c<mnty 
board  of  health,  at  a  meeting  lawfully  <nlled 
pxlor  to  tlia  onnmlsslon  of  any  of  the  acts 
set  forth  and  described  In  the  amended  in- 
formation, had  duly  detmnlned  upon  said 
quarantine,  had  adopted  the  rules  and  re- 
lations of  the  State  Board  of  Health,  and 
had  otherwise  fully  met  the  requirements  of 
the  law  as  provided  in  diapter  140  of  the 
Seadon  Laws  of  1913,  stats  of  Idaho;  that 
the  acts  of  this  defendant  were  In  alT  re- 
spects In  accordance  wltta  the  requirements 
'  of  said  law  as  carried  out  by  the  said  county 
board  of  health  of  said  county  of  Ouster; 
and  that  the  said  Informants  were  placed  In 
the  county  Jail  of  said  county  of  Caster  for 
a  certain  lagth  of  time,  for  the  reasm  that 
there  waa  no  other  suitable  place  in  Challis 
or  within  the  said  quarantined  district  with- 
in which  t^ey  could  be  suitably  and  prop- 
erly condned  nntll  It  should  first  be  ascer- 
tained whether  they  were  afflicted  with  said 
contagious  and  Infectious  disease,  all  of 
whldi  said  acta  were  d<me  In  conformity  to 
the  nlea  and  regulations  of  said  county 
board  of  healOk  of  said  countr  of  Custer; 
and  that  in  no  respect  has  this  defendant  tIo* 
lated  any  <tf  the  laws  of  the  state,  or  failed, 
refused,  and  n^ected  to  perform  his  duties 
as  the  aherlft  of  said  oonnl^  of  Coster,  with- 
in any  of  Che  ttanes  set  forth  and  described 
In  said  amended  information,  or  otiierwlse; 
that  at  an  times  mentioned  In  said  ammded 
information,  and  while  said  Informants  were 
In  the  care  and  custody  (tf  this  defendant, 
he  endeavored  to  meet  their  requests  and 
wants  with  leCsraiQe  to  their  harlng  coas- 


munlcfitlon  with  th^  attorney  so  far  as 
possible  without  violating  any  of  the  provi- 
sions and  regulations  of  said  established  qnar- 
autlne,  and  was  ever  willing  to  take  said  In- 
formants before  the  probate  court  of  said 
county  of  Custer  and  to  permit  said  inform* 
ants  to  go  wherevw  they  pleased,  after  be- 
ing detained  and  quarantined  the  length  of 
time  required  by  the  rules  and  regulations 
made  by  said  county  board  of  health,  and 
established  in  said  county  of  Custer. 

The  complainant  Swauger  testified,  and  bis 
testimony  la  not  controverted,  in  answer  to 
the  questions  as  follows: 

"Q.  Please  detail  any  conversation  ytm  had 
with  the  sheriff  at  that  time,  either  yon  had 
yourself  or  other  members  of  the  party  had 
with  the  sheriff  in  your  presence  and  hearing. 
A.  Tee,  air;  I  asked  Hr.  Huntington,  I  says: 
•We  would  like  to  talk  to  our  a^raeya.*  He 
aaya:  Tou  can't  talk  to  nobody.'  Then  I  aaya: 
•Huntington,  I  demand  we  he  taken  before  a 
Judge.'  He  Bays:  *Toa  will  be  taken  no  idace. 
Tou  will  be  taken  to  JaiL  Ton  will  be  taken 
to  the  Jan.'  That  la  the  words  he  used.  Too 
will  be  taken  to  jail.*  Q.  State  whether  or  not 
in  that  conversation,  Mr.  Swauger,  there  was 
reference,  either  by  yourself  or  any  other  mem- 
ber of  the  party,  or  the  sheriff,  with  refer- 
ence to  baO?  A.  I  asked  him  for  ball,  too,  for 
the  whole  bunch.  When  I  got  out  of  the  ear. 
I  says:  'M.r.  Huntington,  can  we  give  baflf 
He  saya:  *No,  air.'  I  asked  him,  I  saya: 
'Can  we  be  taken  before  the  Judge?*  He  aaya: 
•No,  air.'  I  demanded  that  we  be  taken,  and  he 
says:  *No,  air.*  And  then  I  asked  him  if  we 
could  talk  to  Chase  Clark,  and  he  aaya:  "No. 
air;  you  can't  talk  to  nobody;  you  wUl  be 
taken  to  JaiL"* 

It  Is  therefore  apparent  that  appdlanc 
Called  and  neglected  to  obey  tbtf  dlreetlooa 
contained  In  the  warrant,  which  commanded 
him  to  forthwith  arrest  the  complainants 
and  bring  them  befine  the  probata  oonrt  at 
hlB  office  In  ChalUs^  or,  in  ease  of  (he  absence 
or  Inability  of  said  conrt  to  act;  Htm  to  take 
them  before  the  nearest  and  most  accessible 
magistrate.  It  may  be  that  appellant  and 
Dr.  Ktrtley,  the  county  heaUb  board  officer, 
acted  nnder  a  mistaken  notion  that  it  waa 
within  their  authority  to  urest  and  place  In 
JaU  all  persons  who  entered  this  pretoided 
qnazantlne  district,  but,  however  this  may  be. 
It  cannot  be  urged  even  as  an  extenuating 
drcumstanoe^  muCh  lew  as  a  defense,  oo 
b^alf  of  appellant  He  waa  a  court  officer 
of  long  experience,  and  had  taken  complain- 
ants Into  custody  by  virtue  of  a  warrant  Is- 
sued by  a  court  of  competent  jurisdiction, 
commanding  him  to  take  said  complainants 
forthwith  before  such  court  They  demand- 
ed that  this  be  done,  and  he  contumaciously' 
refused  to  obey  the  order  of  the  court,  but 
acting  either  upon  his  own  volition  or  upon 
the  direction  of  the  said  hulth  <^cer,  placed 
these  parties  in  jail  for  what  he  or  the  health 
officer  determined  was  the  prt^r  quarantine 
period  fw  which  they  ahould  be  held,  aad 
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it  appears  from  tbe  record  tliat  the  district 
Judge,  a  federal  official  and  other  conrt  of- 
ficers, whose  offidal  duties  required  them  to 
go  into  this  so-called  quarantine  district,  nar- 
rowly escaped  being  placed  In  jail  by  appel- 
lant, acting  at  the  behest  of  this  health  offi- 
cer. Manifestly,  ministerial  officers  cannot 
usurp  the  functions  of  courts  In  this  maunor, 
and  escape  the  consequences  of  their  wrong- 
ful acts.  Appellant's  placing  the  complain- 
ants in  Jail  without  taking  them  before  the 
court  or  a  magistrate  was  a  willful  and  tn- 
tentdonal  neglect  to  perform  an  official  duty 
pertaining  to  his  office,  for  which  he  should 
be  ousted  therefrom  and  penaUzed  as  provid- 
ed by  said  statute. 

[I,  7]  The  last  assignment  relied  upon  by 
appellant  charges  that  this  section  of  the 
statute  Is  unconsUtutlonal,  on  the  ground 
that  It  was  neveir  adopted  or  passed  by  the 
Legl.'^lature  In  the  manner  required  by  tbe 
Constitution,  that  Is,  by  bill  Introduced  In  the 
I>egt8lature,  and  cites  in  support  of  his  con- 
tention, among  other  cases,  those  of  Lewis 
T,  Dunne,  131  OaL  291.  66  Pac.  478,  65  U  B. 
A.  S33,  and  note,  86  Am.  St.  Rep.  267;  Daugfa- 
erts  NageU  supra;  Llbby 't.  Pelham,  30 
Idaho,  614. 166  Pac.  575;  and  article  S.  I  16, 
of  tbe  Constitution.  Appellant  challenges 
the  constitutionality  of  Uils  statute  on  the 
ground  that  it  was  Incorporated  into  the  re* 
vision  fcnowB  as  the  Revised  Statutes  of 
1887  by  the  Code  Commission,  and  claims  that 
It  was  never  lawfully  enacted  by  the  Legis- 
lature. The  question  of  wheOier  or  not  a 
complete  revision  and  cnnidiatlon  of  all  or 
any  conriderable  portltm  of  the  statute  law 
of  a  state  can  be  lawfully  enacted  by  the 
adoption  of  a  ocnnplete  revlslfui,  under  tbe 
limitations  in  this  provision  of  the  Oonatlto- 
tlon  dted,  is  not  before  us  for  determination. 
California,  In  the  well-considered  case  of 
Lewis  V.  Donne,  supra,  holds  that  a  consti- 
tutional proviidon  that  provides  Uiat  every 
act  shall  embrace  but  one  subject,  which  sub- 
ject shall  be  expressed  in  the  title.  Is  an  in- 
hibition against  the  adoption  of  an  entire 
code  as  a  single  bill,  and  the  great  weight 
of  authority  In  the  states  having  a  similar 
provision  In  their  organic  law  supiwrts  this 
view.  But  this  provision  was  placed  in  tbe 
revision  of  1887  by  the  Code  Commission, 
and  adopted  by  the  territorial  Legislature 
when  Its  power  to  enact  laws  was  not  re- 
stricted by  any  limitation  other  than  that 
placed  upon  It  by  tbe  Congress  and  federal 
Constitution,  and  all  laws  that  were  In  force 
at  the  time  of  the  adoption  of  our  Constitu- 
tion, and  which  were  not  repugnant  thereto, 
were  continued  In  force  by  that  instrument, 
until  they  expired  of  their  own  limitation  or 
were  altered  or  repealed  by  the  Legislature. 
Article  21,  S  2.  Therefore  the  constitutional 
limitation  found  in  article  3,  SS  15,  16,  pro- 
viding that  no  law  shall  embrace  more  than 
one  subject,  which,  subject  shall  be  embraced 


In  the  title,  has  no  application  to  the  manner 
In  which  C.  8.  |  8684.  became  a  part  of  our 
statute  law. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  the  court  below  Is  afflnned,  with 
coetB  to  re^ndents. 

RICH,  a  J.,  and  DUNN,  J.,  concur. 

BUDGQ,  J.  (dissenting.  The  appellant 
at  and  prior  to  the  date  upon  which  the 
charges  herein  were  filed  was  the  duly  ^ect- 
ed.  qualified,  and  acting  sherifC  of  Custer 
county.  A  qnarantkie  bad  been  established 
In  a  portion  of  the  county,  radiating  out 
ftom  Challls.  the  county  seat,  for  tbe  pur- 
pose .of  preventing  persons  living  without 
the  boundaries  of  the  district  designated 
from  coming  therein,  and  thereby  preventing 
tbe  introductitm  of  Spanish  Influenza  into 
that  locality.  From  the  record  it  clearly  ap- 
pears that  the  people,  particularly  in  and 
about  Challis,  were  panic-stricbei,  even  to 
the  extoit  that  they  barricaded  themselves 
against  oflloers  ctf  the  federal  and  state  gov- 
ernment entering  tbe  town.  Their  vire  en- 
tanglements quite  equalled,  if  they  did  not 
surpass,  those  constructed  by  the  powers 
posed  to  the  allies  during  the  great  war. 
While  this  c<mdition  was  at  its  h^ght,  re- 
spondents entered  tiie  restricted  district, 
and  a  warrant  was  xdaced  in  the  hands  of 
appellant,  as  ahariff,  to  apjnehend  thou. 

There  is  no  question  raised  here  involving 
the  regularity  or  validity  of  the  warrant,  or 
Its  proper  service,  but  the  sole  question  is 
i^ether  the  fttcts  disclosed  constitute  ncn- 
feasance  In  office,  or  a  refusal  or  neglect  on 
the  part  of  appellant  to  perform  the  official 
duties  pertaining  to  bis  ofl!Ice,  within  the 
provisions  ctf  0.  S.  {  8684. 

Dismissing  'all  conrideratlon  as  should 
properly  be  done  of  all  charges  contained  in 
the  Information  which  were  found  by  the 
trial  court  not  to  be  sustained  by  the  evi- 
dence, and  directing  our  attention  only  to 
the  charges  which  were  sustained  and  set 
out  in  the  findings  of  fact,  the  record  shows 
that  the  court  found  that  on  November  6. 
1918^  the  -appellant  arrested  the  respondents 
at  or  near  Clayton,  Ouster  county,  pursuant 
to  a  warrant  Issued  out  of  the  probate  court, 
and  conducted  then  to  Challis,  arriving  there 
about  3  o'clock,  p.  m.,  and  Immediately 
lodged  them  in  the  county  Jail;  that  he 
failed  and  refused  to  take  them  before  the 
probate  Judge  before  locking  them  up  In  the 
county  Jail;  that  they  demanded  of  appel- 
lant that  he  permit  them  to  consult  counsel ; 
that  he  take  them  bdlore  the  probate  court 
or  Judge,  and  give  them  an  opportunity  to 
give  ball,  all  of  which  he  refused  to  do,  and 
refused  and  neglected  to  take  them  before 
any  other  magistrate;  and  that  all  of  thd 
said  acts  were  done  knowingly,  willfully, 
and  intentifwally. 
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Upon  On  ftnregolng  tects,  tbe  court  found 
aa  condastona  of  law  that  the  d^oiduit  re- 
fUaed  and  neglected  to  perfonn  the  official 
duties  pertaining  to  his  office  as  sheriff;  tiiat 
he  should  be  deprived  of  his  office  as  sheriff ; 
and  that  the  said  Informers  have  judgment 
against  him  for  $500  and  costs  of  suit 

C.  S.  i  8720,  provides  that: 

"The  defendant  must  ic  all  cases  be  taken 
before  the  magistrate  without  unnecessary  de- 
lay, and  any  attorney  at  law  entitled  to  practice 
in  courts  of  record  of  the  state  of  Idaho  may, 
at  the  request  of  the  prisoner  after  such  ar- 
rest, visit  the  person  so  arrested." 

The  reqiondents  were  taken  b^ore  tbe 
magistrate  who  Issued  the  warrant,  but  it 
Is  insiated  that  they  were  not  takm  Before 
such  magistrate  "without  unnecessary  de- 
lay,"* and  that  the  ax^lant  is  therefore  sub- 
ject  to  remoTEl  from  office,  under  the  pro- 
visions of  a  S.  I  8684,  for  having  refused 
or  n^ected  to  perform  (^cial  duties  pet- 
taining  to  his  office. 

With  this  position  we  are  not  In  ac(»rd,  tm 
dM  reason  that  appellant,  as  shown  by  the 
record,  took  the  revondrats  before  the 
cer  who  Issued  the  warrant  A  refusal  or 
neglect  to  perfonn  an  official  dn^  is  a  iKm- 
ftesance;  Misfeasance  is  a  default  In  not 
doing  a  lavrtul  act  In  a  propn  manner,  omlt- 
tliig  to  do  it  as  It  should  be  done;  while  mal- 
feasance is  the  doing  of  an  act  wholly  wnmg- 
ful  and  unlawful.  Coite  v.  I^mes,  83  0(nm. 

100. 

If  appellant  had  not  taken  respondents 
before  the  magistrate,  be  would  have  been 
guilty  of  a  fftllure  to  perfwm  an  cfflcial 
duty  pertaining  to  his  office;  Tbe  fact  that 
he  did  not  proceed  "vrltbout  unnecessnry  de- 
lay" may  have  constituted  misfeasance  or 
malfeasance,  depending  upon  tbe  particular 
facts  which  should  be  submitted  to  and  ul- 
timate found  by  a  jury,  in  that  be  did  not 
do  a  lawful  act  In  a  pn^ier  manner,  or  in 
wrongfully  and  unliawfnlly  confining  tbe  in- 
formers In  the  county  Jail,  Instead  of  taking 
them  without  unnecessary  dday  before  a 
committing  magistrate. 

We  think  the  oldest  and  caie  of. the  lead- 
ing cases  In  point  upon  this  question,  and 
most  frequently  cited.  Is  the  case  of  Pe<vle 
ex  rel.  v.  Bumside,  3  Lena.  (N.  Y.)  74.  In 
that  case  certain  commissioners  were  removed 
from  office  upon  the  ground  that  they  had 
v^-lUfully  neglected  or  refused  to  perform 
their  duties  in  selling  and  disposing  of  stock 
held  by  the  town,  on  credit,  although  they 
had  disposed  of  the  stock.  In  construing  the 
provisions  of  chapter  384  of  the  Laws  of  Kew 
York  of  1859,  section  5,  wblch  reads  as  fol- 
lows: 

"In  case  any  eommissioner  under  the  said 
act  •  •  •  shall  refuse  or  willfully  neglect 
to  perform  any  part  of  the  duties  spedfied 
thereto,  or  required  by  this  act,  his  office  shall 
thereupon  become  vacant  «>d  upon  proof  of 


the  faet  to  Oie  satlsfaetloii  of  tlM  county  Judge 
of  the  eoQnty  wherein  anch  conunfstiimcr  shall 
reside,  he  shall  appoint  soma  other  person  to  ffll 
bis  place,  in  the  manner  now  provided  bj  law" 

— tbe  court 

"The  willful  ne^ect  and  refusal  upon  which 
the  order  was  based  was  that  the  conmussion- 
ers  had  done  an  act  in  violation  of  their  duty, 
and  had  been  guilty  of  nusfeasance  in  office, 
and  was  not  upon  the  ground  of  a  refusal  to 
perform,  or  a  willful  noofeasance.  •  ♦  •  In 
order  to  make  out  a  case  within  the  providons 
of  tiie  seetioa  dted,  there  must  be  an  absolnte 
refusal  or  a  willfol  neglect  to  perform  smne 
duty  imposed  by  tbe  act  Tbe  statute  evident- 
ly was  not  intended  to  punish  the  commiBsion- 
ers  for  positive  acts  done  by  them  in  violation 
of  law,  but  for  contumacy,  in  refusing  to  obey 
the  mandate  of  the  law,  and  for  willfully  and 
unlawfully  neglecting  to  do  whet  was  required 
by  tbe  plain  terms  and  import  of  the  atatote." 

lo  the  course  of  tbe  opinion,  the  court 
also  says: 

fThis  provision  is  highly  penal  in  its  char- 
acter, and  inflicts  a  severe  penalty  upon  the 
delinquent  who  has  violated  its  requkementa. 
The  jurisdiction 'conferred  is  limited  and  special, 
and  the  proceeding  for  the  enforcement  of  the 
act  is  of  the  most  summary  and  rigorous  char- 
acter. Tbe  rule  is  well  established  that  Penal 
statutes,  in  dedaring  that  acts  shall  constitnte 
an  offense,  and  in  prescribing  the  punishment 
to  be  inflicted,  are  to  be  construed  with  strict- 
ness and  rigor." 

In  the  case  of  State  v.  Alcorn,  78  Tex. 
387,  14  S.  W.  663,  that  court,  in  discussing 
a  statute  providing  for  the  ronoval  of  offi- 
cers, says: 

*frhe  statote  under  consideration  is  one  penal 
in  character,  and  must  be  construed  aa  thou^ 
it  were  one  defining  a  crime  and  prescrlUng  ita 
punishment 

"If  the  respondent  riolated  bis  offldal  dntj. 
whether  this  resnlted  from  willful  act  or  not. 
he  would  be  responsible  to  any  person  injured 
thereby  for  Intent  with  which  his  act  or  re- 
fusal to  act  was  accompanied  would  not  be  an 
inquiry,  but  when  it  is  sought  to  remove  him 
from  office  on  account  of  official  miscondaet 
animus  becomes  an  important  Inquiry."  78 
Tex.  3ftS,  14  S.  W.  665. 

As  was  said  by  the  Michigan  court  In  Peo- 
ple ex  rel.  Metevier  v.  Therrien,  80  Mich. 
187,  at  pages  195, 196,  46  N.  W.  78  at  page  80. 

"The  right  to  hold  this  office  is  just  as  sacred 
in  the  eyes  of  the  law  to  Metevier  as  the  right 
to  hold  the  proper^  he  has  earned.  It  is  a 
property  right  and  one  of  which  be  can  only  be 
divested  tiy  a  stoiet  confonni^  to  the  stat- 
ute. • 

"The  people  of  MacUnac  coonty  have  ri^te 
also,  as  well  as  the  accoaed.  They  have  the 
right,  under  the  Constitution,  to  elect  their 
county  officers,  and  to  have  such  officers  serve 
out  the  terms  for  which  they  were  elected. 
It  was  not  contemplated  by  the  Constitotion 
that  such  officers  should  be  removed  bnt  for 
grave  reasons." 
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We  do  not  wish  to  be  underBtood  as  hold- 
ing that  the  rlsht  to  hold  a  pnbUo  ofitee  Is 
a  pr<^erty  right  That  qnestloii  la  not  here 
for  dedBlon. 

The  very  object  of  this  statnte  is  to  rid 
the  commmiity  of  corrupt.  Incapable,  or  un- 
worthy offldals.  There  is  na  suggestion  that 
appellant  is  not  in  every  way  competent  to 
flu  the  office.  So  far  aa  tbia  case  reveals, 
his  personal  character  and  standing  in  the 
community  are  unlm peached.  To  say  that 
sufdi  an  offlcor  la  to  be  removed  in  disgrace 
firom  tbe  (Ace  to  which  he  has  been  dected 
by  the  coonty— cmceding  that  he  was  guilty 
of  malfeasance  or  misfeasance  in  office, 
for  which  he  is  responsible  in  damages 
—upon  the  theory  that  he  Is  guilty  of 
nonfeasance,  Is  to  aanctlOD  a  shocking 
mlslnt^pretatlon  and  misconstruction  of 
the  statute,  and  is  a  determination  of 
questions  of  fact  whldi  the  court  could 
not  rightfully  withdraw  from  the  jtvy.  For 
a  dear  and  concise  statem«it  of  the  prin- 
ciples of  law.  as  hereinabove  briefly  set 
forth,  we  Invite  attention  to  the  case  <tf  State 
ex  r^  BaAer  v.  Meek,  148  Iowa,  671,  127 
X.  w.  1023,  31  L.  R.  A.  (N.  SO  506,  and  noto, 
Ann.  Caa.  19120, 1075. 

The  rights  of  society  wUl  not  be  adequate- 
ly protected,  and  the  will  of  the  people  will 
be  defeated  If  every  executive  officer  in  this 
state  is  to  be  removed  at  the  Instigation  of 
an  informer,  and  penalized  in  the  sum  of 
1500,  for  faUure  to  take  a  person  arrested 
Inmiediately  before  a  magistrate,  where  the 
arrest  is  made  in  a  lawful  manner  and  uptm 
a  warrant  regular  upon  its  foce  no  matter 
what  the  cireomstances  might  be,  or  the 
condition  of  the  party  arrested,  upon  the 
theory  that  such  officer  Is  guilty  of  ntmfeas- 
iince,  and  witliout  an  opportunity  to  show 
that  he  acted  without  malice,  or  in  good 
faith  and  with  an  honest  Intention  to  per- 
form the  duties  of  his  office  according  to  bis 
understanding  of  bis  authority  under  the 
law. 

In  the  case  of  State  v.  Waller,  7  N.  O.  229^ 
It  was  held  that  a  person  may  be  arrested 
for  drunkenness,  upon  view,  when  it  is  a 
publio  nuisance.  Tb.B  questlcm  occura 
What  Is  the  officer  to  do  with  the  offender 
when  he  shall  have  been  arrested  without  a 
warrant?  All  authoriti^  agree  that  he 
should  be  carried  aa  soon  as  conveniently 
may  be  before  some  justice  of  the  peace,  and 
if  he  is  arrested  at  a  time  and  under  such 
circumstances  that  he  cannot  be  carried  Im- 
mediately before  a  Justice,  the  officer  may 
commit  him  to  jail  or  lock  bltn  up,  according 
to  the  nature  of  the  oi^ense  and  the  neces- 
sity of  the  case. 

In  the  case  of  State  v.  Stalcup,  24  N.  O. 
50,  it  is  held  that  the  officer  was  the  Judge 
of  the  necesBlty,  but  if  he  be  guilty  of  a 
gross  abuse  of  his  authority  and  do  not  act 
htmestly,  acc<»dlng  to  his  sense  of  right,  but 


under  pretext  of  duty  la  gratlfytng  Ids  mal- 
ice he  Is  liable  to  indictment  The  Jury 
must  Judge  of  his  motive  from  the  facts 
submitted  to  them.  State  v.  Freeman,  86 
N.  O.  683. 

It  was  held  in  Keefe  v.  Hart,  213  Mass. 
476,  100  N.  F.  568,  Ann.  Cas.  1914A,  716, 
that  it  is  the  duty  of  a  policeman,  arresting 
one  without  warrant  to  take  him  before  the 
magistrate  as  soon  as  reasonably  possible, 
that  the  magistrate  may  determine  whether 
there  is  ground  to  hold  the  prisoner,  and  that 
it  cannot  be  det^mlned  as  a  matter  of  law 
that  a  dday  of  an  hour  and  a  half,  by  offi- 
cers arresting  without  a  warrant  in  taking 
the  prisoner  before  a  magistrate,  was  rea- 
sonable^  since  such  delay  might  have  been 
beyond  the  time  of  adjournment  of  the  ma^ 
isb'ate's  court,  and  involved  a  further  de- 
lay; the  question  becoming  one  of  law  only 
when  the  facts  are  agreed. 

As  was  said  in  the  case  of  State  t.  Meek, 
supra; 

"  •  •  •  If  a  county  treasarer  is  to  be  con- 
dusively  held  gnfli^  of  a  wQlfol  violation  of 
duty  subjecting  Iiim  to  a  removal  from  office 
for  every  rolantary  act  or  omission  for  which 
we  may  find  no  warrant  in  the  statute,  no  mat* 
ter  how  dear  bis  honesty  of  purpose  or  how 
manifest  bis  competency  for  the  position,  or 
how  perfectly  the  public  is  protected  against 
injury  or  loss,  *  *  •  then  there  is  no  idace 
or  pdnt  to  draw  the  line  in  the  administration 
of  any  office  short  of  absolutely  perfect  observ- 
ance of  the  statute,  not  merely  as  It  apparently 
reads,  but  as  the  court  in  its  wisdom,  or  ladk 
of  it,  conatrue  it  to  read."  "That  such  techni- 
cal violationB  against  which  an  ordinary  dvh  ac- 
tion in  damages  affords  a  complete  reme^ 
should  be  classed  as  Impeachable  offenses  calling 
for  the  removal  of  an  officer  is  intolerable. 
*  *  *  Suppose  the  derk  to  be  so  delayed  by 
the  pressure  of  other  official  work  that  his  re- 
port is  not  filed  until  a  day  or  two  after  that 
day  la  passed;  Is  he  guQ^  of  willftd  miscon- 
duct in  office?  The  county  auditor  is  required 
to  make  report  of  certain  expenses  to  the  derk 
of  the  district  court  on  October  16th  of  each 
year.  Suppose  that  acting  in  good  faith,  he 
fails  to  present  his  report  nntU  October  lOtb. 
and  wheD  he  appears  for  that  purpose  the  derk 
says  to  him,  'I  have  not  yet  doeed  my  books 
and  acconnta  of  yesterday's  buriness,  and  will 
file  your  report  as  of  that  date,'  and,  this  being 
done  without  any  wrongful  motive  and  in  the 
belief  that  they  could  rightfully  do  so,  are  they 
both  chargeable  with  willful  misconduct?  Or 
if  an  assessor,  in  tbe  honest  bat  mistaken,  be- 
lief that  certain  property  is  not  taxable,  omits 
it  from  his  roll,  is  he  therefore  and  as  a  mat- 
ter of  law  subject  to  removal  from  liis  office?" 

The  statute  should  he  reasonably  con- 
strued and  not  arbitrarily.  Tbe  right  of 
vindication  should  never  be  denied,  neither 
should  a  cmirt  assume  the  prerogatives  of 
a  jury.  Malfeasance  and  misfeasance  should 
not  be  confused  with  and  held  to  be  nonfeaa 
anc& 
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In  the  butant  case,  the  appc^nant  and  the 
people  gme^ally  wlthla  tbe  bounds  of 
tbe  quarantine  dlatrlct  ware  panlo-atricken. 
Hotels  were  not  open  for  tbe  reception  of 
sueata,  nor  eould  tbey  find  lodging  or  enters 
telnmoit  In  private  bomes  or  at  irabUc  re- 
sorts. Wbetber  the  .  actions  of  tbe  sheril^ 
In  an  action  against  him  for  false  Imprison* 
ment,  were  such  that  as  a  matter  of  law  he 
would  be  gailty,  or  that  the  c<ndltlona  and 
circumstances  existing  at  the  time  of  the 
arrest  of  the  respondoits  and  their  incar- 
ceration In  the  county  Jail  would  warrant 
a  mitigation  of  damages,  are  questions  which 
should  have  been  properly  submitted  to  the 
Jory,  in  a  proper  action  by  the  parties  In- 
jured. We  think  this  court  should  take  ja- 
didal  knowledge  of  the  prevalence  of  the 
disease  known  as  Spanish  influenza,  and  the 
various  prodamations  and  orders  Issued  by 
federal,  state,  and  county  health  officials, 
and  the  fact  that  the  courts  of  the  state  were 
adjourned  from  time  to  time,  and  churches 
and  schools  were  closed,  until  the  disease 
snbtided. 

Conceding  that  the  sb^ft  and  those  as- 
sociated with  him  acted  unreasonably,  and 
even  admitting  that  bis  acts  were  wrongful, 
and  that  he  would  be  answerable  In  dam- 
ages, he  did  not,  under  the  facts  dlsdosed  In 
the  record  In  this  case,  refuse  or  neglect  to 
perform  the  official  duties  pertaining  to  his 
office,  within  the  meaning  of  O.  8.  |  8684, 
and  we  are  not  called  upon  to  decide  wheth- : 
er  he  was  subject  to  removal  under  the  pro- 
visions of  a  S.  H  8670,  8671. 

There  Is  no  merit  In  tbe  contention  made 
that  appellant  should  be  removed  under  the 
provisions  of  section  8684,  supra,  upon  the 
ground  and  for  the  reason  that  he  failed  and 
refused  to  allow  respondents  to  consult  coun- 
se).  The  record  shows  that  they  did  con- 
sult their  counsel,  and  that  a  writ  of  habeas 
corpus  was  Issued  for  their  release,  and  it 
was  tbe  duty  of  tbe  sheriff  to  obey  the  writ, 
for  which  he  may  have  been  subject  to  re- 
moval, and  his  failure  to  do  so  was  repre* 
hensible.  But  the  trial  court  found  In  bis 
favor,  and  this  matter  Is  not  here  for  review, 
and  should  not  influence  this  court  in  its 
ultimate  conclusions,  but  should  be  disre- 
garded in  like  manner  with  every  other 
charge  made  which  in  the  opinion  of  the 
trial  court  was  not  suMMnrted  by  the  «ri- 
dence  and  is  not  here  for  the  purpose  of  re- 
view. 

We  agree  In  the  statement  made  In  the 
majority  opinion  to  the  effect  that  the  con- 
duct of  the  sheriff  was  not  such  as  should 
receive  commendati<Hi  at  the  hands  of  tbis 
or  any  other  court,  but  we  are  not  of  the 
opinion  that  the  Judgment  Bbould  be  ms- 
talned. 

McOARTHT,  3^  concurs. 


MOREHEAD  v.  ATCHISON,  T.  ft  8.  F.  RY. 

CO.    (No.  2502.) 

(Supreme  Court  of  New  HezieD.  Oct.  22, 
1921.) 

fBvlMiu  &v  the  Court.) 

Railroads  ^327(1)— Aatomelllt  driver  Md 
Bogligeiit  la  falling  to  stop,  look  n4  IMsa. 

Where  one  approaching  a  railroad  crossing 
in  an  automobile  according  to  bis  own  testimo- 
sy  stopped,  looked,  and  listened  at  a  distance 
of  S7  feet  from  the  trsd^,  and  did  not  tiiereaffcer 
again  stop,  look,  and  Usten,  but  drove  vpon  the 
tra^  he  is  guilty  of  contrlbat(»7  negUgoiee:, 
and  cannot  recover  for  injury  to  Umsdf  or  to 
bis  car  occasioned  by  the  coUiidon  between  the 
train  and  his  ear  upon  the  crossini; 

Appeal  from  District  Court,  Chaves  Ooun- 
ty;  Brice,  Judge. 

Action  by  Jesse  Uorc2iead  against  tbe 

Atchison,  Tc^nka  &  Santa  E%  Railway  Cran- 
pany.  Judgment  for  plaintiflV  and  the  de- 
fendant appeals.  Reversed,  with  InstructlODS 
to  enter  Judgment  for  the  def^dant^ 

O.  S.  Downer,  W.  C.  Beid,  and  Bb  0.  Idea, 
all  of  Albuquerau^  for  appellant 

W.  n.  Bogen,  of  HQ  Paso,  Tex.,  for  ap- 
pellee, 

RATNOLDStJ.  IUb  la  tn  appeal  Crom  an 
action  Institated  by  Jesse  Uordiead  agabwt 
the  Atddson,  Topeka  &  Santa  F6  Railway 
Company  to  recover  for  personal  injuries  and 
damages  to  propwty  wblcli  occnrred  in  a  col- 
lision between  a  train  and  an  antranobtle  on 
the  public  road  crossing  In  the  city  of  Ros- 
well,  N.  In  the  lower  eonrt  aiqpelle^  More- 
head,  recovered  Judgment  for  the  aom  of 
$466.50,  from  whldi  Jndgmait  ain>^Uant  ap- 
peals to  this  court. 

Aa  stated  by  appellant  in  his  brief: 

"There  Is  bat  one  assignment  of  error  In  this 
case,  whid  is,  in  effect,  that  the  evidence 
showed  contributory  negligence  as  a  matter  of 
law."  "Tbe  question  is  simply  whether  or  not 
the  Supreme  Court,  after  reading  the  tesCbnony 
contalned  In  the  transcript,  considers  the  evi- 
dence upon  whidk  appellee  must  rely  as  snffi- 
dent  under  the  rule  often  announced  by  this 
court  that  It  wUI  not  disturb  the  findfngs  of  the 
lower  court  or  the  vMdict  of  the  Jury  when  sup- 
ported by  Bubstantiat  evidence,  and,  if  tbe  ecnut 
then  considers  there  Is  sufficient  substantial  ev- 
idence under  its  former  rulings  to  aopport  tbe 
verdict,  whether  granting  that  the  appellee's 
story  is  true,  the  facta  disclosed  thereto  do  not 
constitute,  aa  a  nutter  of  law,  conttfbntoiy  neg- 
ligence barring  recovery.*' 

Tbe  appellee's  story  of  the  collteion  upon 
wbldi  he  must  recover,  although  contradicted 
In  some  particular  by  other  witnesses  was 
mbstantially  as  f<41ow8:  i^^ieUee^  wiUi 
others,  bad  attended  an  entertainment  which 
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broke  np  about  midnight,  when,  with  the  i  to  look  and  listen  nntU  tb«  point  of  danger  U 


others,  he  got  Into  a  Word  car  owned  by  the 
appellee  and  w^t  in  seurch  of  a  place  in 
which  to  get  a  hinch.  After  gdng  to  aeveral 
places  whicbf  were  doeed,  they  went  to  the 
Santa  F£  Bestanrant,  located  on  the  south 
side  of  Fifth  street  and  about  67  feet  west 
of  the  railroad's  main  line  of  track  where  It 
crossed  Fifth  street.  The  railroad  company's 
depot  is  on  the  opposite  side  of  this  street 
and  in  the  neighborhood  of  200  feet  from  the 
north  edge  thereof.  When  the  parties  In  the 


passed. 

We  do  not  find  It  necessary  In  this  case  to 
decide  that,  when  the  witness  says  he  did 
look  and  did  not  see  an  object  which  In  the 
nature  of  things  he  must  hare  seen  if  he  did 
look,  on  this  question  bis  testimony  must  be 
disregarded  and  cannot  be  /Credited;  but 
we  decide  upon  the  proposition  that,  assum- 
ing his  story  to  be  true  and  that  he  stopped, 
looked,  and  listened  as  he  said  he  did,  never- 
theless he  performed  these  acts  at  such  a 


automobUe  saw  that  the  restaurant  was  [  time  and  In  such  a  position  that  his  going  up- 

track  immediately  thereafter  without 
further  exercising  his  faculties  of  sight  and 
hearing  makes  out  a  case  of  contributory 
negligence  and  prevents  his  recovery. 

We  Quote  from  a  few  of  the  numerous  au- 
thorities upon  the  principle  herein  Involved. 

"The  law  rennlrea  of  ime  going  Into  so  dan- 
gerous a  idace  the  vigilant  exercise  of  his  fac- 
ulties of  sight  and  hearing  at  soeh  short  dis- 
tance therefrom  as  will  be  effectual  for  his  pro- 
tection, and  if  this  duty  is  neglected,  and  In- 
jury results,  there  can  be  no  recovery,  although 
the  injury  would  not  have  occurred  but  for  the 
negligence  of  others.  Continental  Improvement 
Co.  V.  Stead,  95  U.  S.  161,  24  L.  Ed.  403;  Hail- 
road  Go.  v.  Houston,  86  U.  8. 687,  24  L.  Ed.  542; 
Scbofield  V.  Chicago,  M.  &  St  P.  R.  Co.,  114 
U.  S.  616.  6  Sup.  Ot.  1125,  28  L.  Ed.  224; 
Northern  Pacific  B.  B.  Co.  v.  Freeman,  174  U. 
S.  S78. 19  Sup.  CL  763,  43  L.  Ed.  1014;  Chica- 
go, etc.,  Ry.  Co.  t.  Andrews,  M  G.  0.  A.  888, 
130  Fed.  65;  Shatto  v.  Erie  R  R.  Co.,  68  C. 
C.  A.  1,  121  Fed.  678;  Ames  v.  Waterloo,  etc., 
Co.,  120  Iowa,  640,  95  N.  W.  161."  Chicago 
Great  Western  Ey.  Co.  v.  Smith,  141  Fed.  830, 
at  page  931,  73  0.  C.  A.  164.  ' 

"The  duty  to  look  and  listen  requirea  the 
traveler  to  exercise  care  to  select  a  position 
from  which  an  effective  observation  can  be 
made.  The  mere  fact  of  looking  and  listening 
is  not  always  a  performance  of  the  duty  incum- 
bent upon  the  traveler,  for  he  mast  also  exer- 
cise  care  to  make  the  act  of  looking  and  Usten- 
iDg  reasonably  effective"— and  cases  cited.  El- 
liott on  Railroads,  vol.  3,  par.  1166l 

"The  doctrine  has  been  repeatedly  stated  by 
this  court  that  a  traveler  approaching  ^  rail- 
road crossing  must  take  notice  of  the  fact  that 
it  ]h  a  place  of  danger,  and  must  not  only  look 
and  listen  for  the  approach  of  trains  before  he 
goes  upon  the  track,  but  must  continue  to  look 
and  listen  until  he  has  parsed  the  point  of  dan- 
ger. He  must  continue  his  vigilance  until  the 
danger  is  passed,  and  must  look  both  ways  up 
and  down  the  track."  Choctaw,  O.  A  G.  R.  Co, 
T.  Baskins,  78  Aik.  866,  868,  93  &  W.  767,  768, 
and  eases  dted. 

"One  need  not  be  vigilant  at  extravagantly 
long  range.  This  would  be  futfle,  and  precau- 
tion might  exhaust  itself  before  peril  came. 
Nor  does  the  law  expect  incessant  observation, 
or  exact  the  performance  of  the  impossible  feat 
of  looking  both  ways  at  once.  But  it  is  plain 
that  care,  in  order  to  be  effective,  must  cover 
the  whole  field  ot  danger.  If  risk  is  inherent  in 
a  continuing  state  of  things,  the  duty  to  cxer- 
tise  reasonable  care  is  to  the  same  extent  a 


closed,  they  started  up  again  and  started 
across  the  track  to  turn  around.  They  were, 
according  to  appellee's  testimony,  at  the  res- 
taurant probably  iialf  a  minute.  The  appellee 
was  driving.  He  stopped  the  car  entirely  and 
looked  to  see  if  the  restaurant  was  closed, 
saw  it  was,  and  started  on.  He  looked  and 
listened  for  trains  at  the  time  he  Bboppetl, 
looked,  and  listened  to  see  if  there  were  any 
trains  or  any  light  After  starting  up  about 
10  feet  from  the  tradt,  he  changed  from  low 
to  high  gear.  The  first  time  be  noticed  the 
train  be  was  npon  die  track  and  the'  train 
was  aboQt  6  feet  from  him.  He  did  not  look 
aronnd  from  the  time  he  flnt  atopped,  locAed, 
and  listened  67  feet  away  until  he  was  hit 
by  the  train.  When  he  stopped,  lotriced,  and 
listened,  he  did  not  hear  or  see  any  train. 
There  was  no  headll^t  according  to  his  tee- 
tbnony,  nor  was  any  rung  nor  whistle 
blown.  At  the  time  he  atappeiL  In  firont  of  the 
restaurant  and  looked  and  listened  he  looked 
and  Uatoied  car^Uy,  and  thought  he  was 
safe:  In  leiily  to  a  question  aa  to  whether 
he  looked  up  between  the  time  he  started 
from  the  reatanrant  and  the  time  he  ap* 
preached  the  track,  he  said: 

"Well,  I  usaally  look  right  straight  ahead  yon 
know  when  I  am  driving;  after  looking  both 
ways  and  listening,  I  don't  remember  anything; 
I  was  looking  straight  ahead." 

This  Is,  in  substance,  the  appellees  story, 
and,  although  It  la  ctrntradicted  on  several 
points,  and  the  evidence  Is  confllctSn^  It  muet 
be  asBomed  for  the  purposes  of  this  case  that 
the  jury  believed  it  and  based  their  verdict 
in  his  favor  npon  this  evidence. 

If  we  make  tills  assnmptlon.  In  onr  opinion 
a  case  of  contributory  ncellgoiQa  la  made  out 
and  the  appellant's  motion  for  a  directed  vet- 
diet  in  its  favor  should  have  been  granted  1^ 
the  trial  court 

As  shown  by  the  above  statement,  according 
to  appellee's  own  story,  he  stopped,  looked, 
and  listmed,  67  feet  away  from  the  track 
which  he  eras  about  to  cross;  he  did  not  look 
again,  but  went  upon  ttie  track  where  the 
collision  occurred.  The  c&see  on  similar  facts 
are  not  nnmerons,  bat  an  nnlform  in  holding 
that  one  must  look  frcon  a  p<^nt  which  will 
enable  him  to  see,  and  that  he  must  conthme 
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eontlunhif  obUfatioB.**  Winter  t.  New  Tork,  A 
Ii.  B.  R.  Oo^  66  N.  J.  Law,  677,  60  Aa 


See,  also,  Malott  T.  Hawkins,  190  Ind.  127, 

63  N.  E.  308. 

As  to  what  Is  contributory  negligence  see 
Candelaria  v.  A.,  T.  &  S.  F.  B.  Co.,  6  N.  M. 
266,  at  p.  274,  27  Pac.  497. 

For  the  reason  above  stated,  the  motion  of 
the  appellant  for  a  directed  verdict  In  Its 
favor  should  have  been  granted.  Aa  there 
Is  no  error  complained  of  In  the  admission  or 
exclusion  of  evidence,  and  a  new  trial  would 
present  the  same  le^  proposition  upon  the 
testimony,  the  case  is  reversed,  with  an  order 
to  the  trial  court  to  enter  judgm^t  for  the 
appellant;   and  It  Is  so  ordered. 

BOBSBTS,  a     and  FABKSB,  J.,  ooncnr. 


LOPEZ  V.  STATE  HIGHWAY  COMMIS- 
SION et  al.    (No.  2671.) 

(Supreme  Court  of  New  Mexico.  Sept.  24, 
1921.) 

fSsUahus  hy  the  Oouri.) 

Constitational  law  $=346(1)  —  ObJectlOB  to 
statute  not  considered  after  adoption  of  oon- 
stitutlonai  amendment  validating  statute. 

Where  as  act  of  the  Legislature,  aotboriz- 
ing  the  issuance  and  sale  of  debentures,  ia 
validated  by  tbe  adoption  of  a  proposed  amend- 
ment to  the  Constitution,  an  appeal  which  rais* 
es  the  question  of  the  constitutionality  of  the 
statute,  which  might  be  meritorious  but  for 
the  amendment  to  the  Constitution  so  adopted, 
will  not  be  considered  after  the  curative  amend- 
ment has  been  adopted  b;  vote  of  the  people. 

Appeal  from  District  Court,  Santa  V6 
County;  HoUomon,  Judge. 

Action  by  Oelso  hopa  against  the  State 
Highway  Oommlaaion  oC  the  State  of  New 
Mexico  and  others  as  members  thereof  and 
O.  n.  Strong  as  State  Treasurer.  Donurrer 
to  complaint  sustained,  and  the  plaintiff  ap- 
peals.  Ai^al  dismissed. 

J.  O.  Seth,  of  Santa  Ft,  tor  appellant. 

H.  S.  Bowman,  Atty.  Cen.,  and  A.  U.  Ed- 
wards, Asst.  Att7<  Oen->  <or  appellees. 

ROBEETS,  C.  J.  By  chapter  163,  Laws 
1921,  the  Fifth  State  L^i^ture  passed  an 
act  authorizing  and  directing  boards  of  coun- 
ty commissioners  to  levy  taxes  for  eadi  of 
the  years  1921,  1922,  and  1923  for  the  con- 
struction and  improvement  of  public  high- 
ways, and  to  meet  dollar  for  dollar  allot- 
ments to  the  state  of  federal  funds  under  the 
Federal  Aid  Boad  Act  (U.  S.  Gomp.  St  ft 
7477a-7477i),  whlc^  tax,  when  collected,  was 
to  be  paid  Into  the  state  treasury  and  cred- 


ited to  tbe  state  road  fund.  The  act  in 
question  authorises  fbe  State  Highway  Oom- 
mlaslon  to  anticipate  the  Ux  so  directed  to 
be  levied  and  effected  by  ttw  issuance  and 
sale  of  debentures,  irtiicta  should  be  i>ayable 
out  of  the  proceeds  of  the  tax  realized  nn- 
der  the  act  In  question.  The  State  Highway 
C<mimisslon  was  proceeding  to  issue  deben- 
tures under  said  act  to  the  amount  of  $800,- 
000,  when  on  August  11,  1921,  appellant 
filed  suit  In  the  district  court  of  Santa  E% 
county  to  enjoin  such  commission  from  is- 
suing and  selling  such  deboitures.  Appel- 
lant was  a  taxpayer  and  brought  the  suit 
on  behalf  of  himself  and  all  other  taxpaym 
similarly  situated,  alleging  that  the  act  un- 
der which  said  debentures  were  about  to  be 
issued  was  unconstitutional  and  void,  and 
that  the  tax  levied  would  be  a  Um  and  In- 
cumbrance upon  the  property  of  the  tax- 
payers in  the  state.  The  act  was  alleged  to 
be  unconstitutiMial  because:  (1)  It  violated 
sections  7  and  8  of  article  9  of  the  State  Con- 
stitution. Section  7  authorized  the  state  to 
borrow  $200,000  in  the  a^;regate  to  meet 
casual  deficits  or  failures  In  revenue,  or  for 
necessary  expenses,  etc.  Section  8  prohibited 
the  contracting  of  any  other  d^t  save  as 
authorized  by  section  7  without  a  vote  of  the 
electors  of  the  state,  whldi  It  was  rileged 
had  not  been  oonv>llea  with.  ^  mat  the 
act  was  T(dd  because  the  same  attempted  to 
extend  the  taxing  power  beyond  the  biennial 
term  ot  the  L^slature.  iJB)  That  the  tax 
levies  provided  for  by  said  chapter  were 
levies  for  state  revenues,  and  void  because  in 
excess  of  the  four-mill  limit  prescribed  by 
section  2  of  article  8  <rf  the  Constitution.  (4) 
That  the  act  was  void  because  the  debentures 
by  It  authorized  were  not  mentioned  in  the 
title  of  the  act.  A  demurrer  to  the  complaint 
was  filed  and  sustained  by  the  court  below. 
Appellant  stood  on  the  complaint  and  ap- 
pealed. The  case  was  argued  and  submitted 
to  ttUs  court  on  S^tember  7,  1921. 

The  same  Legislature  which  enacted  the 
law  In  question  submitted  to  the  people  for 
adoption  or  rejectl<m  constitutional  amend- 
mmt  No.  11,  proposing  an  omendnittt  to  the 
ConBtltutloo  by  adding  as  follows,  via.: 

"Laws  enacted  by  the  fifth  Legislature  au- 
tiiorlzed  the  issue  and  sale  (tf  state  highway 

bonds  for  the  purpose  of  prorldlng  funds  for 
the  construction  and  improvement  of  state 
highways  and  to  enable  the  state  to  meet  and 
secure  allotments  of  federal  funds  to  aid  in 
construction  and  improvement  of  roads,  and 
laws  80  enacted  authorizing  the  issue  and  sale 
of  state  highway  debentures  to  anticipate  the 
collection  of  revenues  from  motob.velilde  li< 
censes  and  other  revenues  provideAy  law  for 
the  state  road  fund,  shall  take  effect  without 
submitting  them  to  the  electors  of  the  state, 
and  notwithstanding  that  the  total  indebtedness 
of  the  state  may  thereby  temporarily  exceed  one 
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per  c«ntam  of  the  useased  valuBtion  of  all 
property  subject  to  taxation  in  the  state.  Pro- 
vided, that  the  total  amount  of  such  state 
highway  bonds  payable  from  proceeds  of  tax- 
es levied  on  property  outstanding  at  any  one 
tinw  ahall  not  exceed  two  million  dollan.  The 
Legidatare  shall  not  enact  any  law  wbiiA  will 
decrease  the  amount  of  liie  annoal  revenues 
pledged  for  the  payment  of  state  highway  de- 
bentures or  whidi  will  divert  any  of  such  rev- 
enues to  any  other  purpose  so  long  as  any  of 
the  said  debentures  isaoed  to  anticipate  the 
collection  thereof  remain  unpaid."  See  Laws 
tm,  p.  478. 

Bj  an  act  of  the  same  Legislature  It  was 
[nOTlded  that  this  pn^KMed  constitutional 
amendment,  together  with  others,  should  be 
submitted  to  a  vote  of  ibe  pec^le  at  a  special 
election  to  be  held  September  m,  1821.  The 
attorney  fen'  appellant  and  appellee  herein 
have  tUs  day  filed  a  stipulation  In  tbe  case, 
under  which  it  is  stipulated  and  agreed  that 
the  £lecti<Hi  provided  for  was  held  upon  th^ 
date  named,  and  that  at  such  election  a  ma- 
jority of  the  electors  voted  In  favor  of  the 
adoption  of  proposed  constitutional  amend- 
ment No.  11.  The  official  count  of  the  votes 
has  not  yet  taken  place,  but  It  is  a  matter  of 
ccHnmon  knowledge  that  the  amendment  was 
overwhelmingly  adopted,  and  In  view  of  the 
stipulation  it  will  be  accepted  as  a  fact  by 
the  court.  Such  being  tbe  case,  and  these 
debentures  having  been  by  such  amendment 
validated  and  ratified,  their  constitutionality 
is  not  open  to  debate.  The  debentures  thus 
being  unquestionably  valid  under  this  amend- 
ment to  the  CtmstltutloD.  It  will  serve  no 
useful  purpose  to  discuss  the  questions  raised 
in  appellant's  brief.  For  this  reason  the  ap- 
peal wUl  be  dismissed ;  and  It  la  so  ordered. 


PARKER, 
Judge, 


J.,  and  T.  D.  LEIB,  District 


la  rs  CARDONER'8  ESTATE. 
BUJAC  et  al.  v.  WILSON. 

(No.  2486.) 

(Supreme  Court  of  New  Mexico.   Oct.  18, 
1921.) 

(BgUabua  ty  the  ComrQ 

f.  Exseatera  aai  admlalstratort  «sail9-^AstHal 
rasldeim  Miy  aeoaasary  qaaHfloatMB  far  ex- 
eoator. 

Sections  2222,  2223,  2242,  2243,  and  2244, 
Code  19U,  interpreted,  and  htUdy  that  the  resi- 
dence required  of  a  person  to  entitle  him  to 
qualify  as  an  executor  Is  nothing  more  than 
actual  residence. 

2.  Exeoators  aad  admlnlttratore  ^=>I9— Testa- 
tor's desire  as  to  who  may  admlalster  ooa- 
trolling  la  abseace  of  statute. 
Aside  from  the  connuon-law  doctrine  which 

•xdudes  idiots  and  lunatics,  the  desire  of  the 


testator  is  a  controlling  factor  in  determining 
tbe  right  to  administer  an  estate,  and  It  Is 
only  statutory  disqualiiications  which  may  op' 
erate  to  defeat  such  desire. 

Appeal  from  District  Court,  BamallUo 

(Tounty;  HIdcey,  Judge. 

Proceedings  for  the  appointment  of  Joseph 
B.  Wilson,  as  exEteutor  of  the  will  of  A.  U. 
J.  Cardoner,  deceased,  opposed  by  B.  P.  Bn- 
Jac  and  others.  A  judgment  of  the  probate 
court  finding  Joseph  R.  Wilson  qualified  to 
act  was  affirmed  on  appeal  to  the  district 
court,  and  objectors  appeal.  Affirmed. 

See,  also.  106  Pac.  327,  513. 

Mamm  A  Wood^  of  ilbuauerque^  tor  ap- 
pellant. 

A.  B.  &b!UUlen.  of  Albuauerqne,  for  ap* 
pellee. 

PARKER,  J.  TTpon  a  motion  to  dismiss 
the  appeal  we  handed  down  an  c^ilnion  con- 
cerning which,  upon  motion  for  rehearing, 
we  have  some  doubts.  In  view,  however,  of 
the  opinion  we  have  of  the  case,  we  do  not 
deem  It  necessary  to  further  discuss  this 
motion,  and  will  withdraw  the  opinion  and 
dispose  of  the  case  upon  the  merits. 

The  facts  In  the  case  are  that  a  Madame 
Cardoner  died  at  her  residence  In  Albuquer- 
que, N.  M.,  on  the  1st  of  (October,  1918,  leav 
Ing  a  last  will,  In  and  by  which  she  appoint- 
ed Joseph  R.  Wilson  as  executor  to  serve 
without  bond,  and  named  her  daughter.  Ber- 
tha Pauchet,  of  Barcelona,  Spain,  her  sole 
legatee.  The  will  was  produced  and  filed 
by  the  executor  in  the  probate  court,  togeth- 
er with  a  petition  for  the  approval  of  the 
will  and  tbe  issuance  to  him  of  letters  tes- 
tamentary on  October  12,  1918.  There  was 
no  contest  as  to  the  validity  of  the  will,  but 
the  appellants,  on  November  30,  1918,  to- 
gether with  said  Bertha  Pauchet,  the  said 
le^tee,  filed  am«ided  and  supplemental  ob- 
jections to  the  appointment  of  Wilson  as  ex- 
ecutor and  prayed  as  follows : 

"Wherefore  your  petitioners  pray  that  the 
will  of  the  eaid  Mathilde  Cardoner  be  admitted 
to  probate  as  prayed  for  in  the  petition,  but 
that  tbe  application  of  tbe  said  Joseph  B. 
Wilson  to  be  appointed  executor  thereof  with- 
out bond  be  deided  and  refused  by  the  court, 
and  tiiat  Etienne  P.  Bujac,  creditor,  be  ap- 
pointed as  sdmlniatrator  wlQi  the  wiU  annexed 
and  manage  her  said  estate  upon  giving  ample 
security  as  required  by  law." 

A  hearing  was  had  on  November  30,  1918, 
in  the  probate  court,  and  Joseph  R.  Wilson 
was  held  by  said  court  to  be  a  qualified  ex- 
ecutor under  said  will,  and  letters  testa- 
mentary were  thereupon  Issued  to  him. 
From  this  judgment  of  tbe  probate  court  the 
objecting  parties  appealed  to  the  district 
court  of  Bernalillo  county.  Pending  appeal 
firom  the  probate  court  to  the  district  court 
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Bertlia  Pandiet,  the  legatee,  dlsmlsaed  her 
appeal,  and  asked  that  the  said  Joseph  B. 
Wilson  be  allowed  to  continue  to  administer 
the  estate  and  opposed  the  appointment  of 
ttie  said  BuJaC  as  adminlstratox'  with  the 
will  annexed.  The  district  court  on  Novem- 
ber 26,  IfilO.  found  that  aald  Joseph  B.  Wil- 
son was  qualified  to  act  as  executor,  and 
that  letters  testamentary  had  been  diUy  la- 
sued  to  him  by  the  probate  court,  and  that 
the  said  B.  P.  BuJac  was  not  mtitled  to  ap- 
pointment as  administrator  <tf  the  said  es- 
tate. 

1.  The  principal  ground  of  omioritlon  to 
Oie  appointment  of  mison  hi  his  alleged  non* 
re8id«icew  It  appears  trom  the  eridaice 
that  at  the  time  of  the  death  of  the  deceased 
Wilson  was  a  residmt  of  the  dtf  of  Phila- 
delphia, state  of  FennaylTanla.  Upon  Qie 
death  of  the  deceued  he  went  to  Albuquer- 
que, N.  M.,  and  soon  thtfeafter,  and  prUa- 
to  the  Issuance  to  him  of  letters  testamoi* 
tary,  he  had  acquired  a  place  of  residence 
and  had  removed  to  Albaqnerque  and  was 
IMng  there  with  his  family.  These  facts 
are  nndtoputed.  It  la  urged,  however,  by 
appellants  that  Wilson's  xesldaiee  was  so 
estabiidbed  ha  Albuqucsque  for  the  purpose 
of  enabling  htm  to'  serro  as  ^ecutor  of  the 
estate,  and  was  not  establlabed  for  the  pur- 
pose of  beccHnliv  an  actual,  bona  fide,  per- 
manent rerident  as  an  executor.  Evidence 
was  introduced  by  appellants  to  establish 
the  fact  that  Wilson's  residence  was  estab- 
lished here,  not  for  the  purpose  or  ^th  the 
intention  of  making  his  residence  pwma- 
nentbut  for  the  purpose  of  mablinghim  to 
qualify  as  executor  in  tills  matter,  and  some 
evidence  altmg  this  line  was  ofCered  whldi 
was  ^eluded  by  the  court  upon  technical 
grounds.  In  the  view  we  take  <tf  the  matter, 
however,  tt  may  be  assumed  Omt  the  evi- 
dence offered  and  t«idered  would  show  that 
Wilson  established  his  xcsldenee  In  Albu- 
querque and  maintained  the  same  during  the 
pendraicy  of  the  administration  of  the  estate 
for  the  purpose  merely  of  quall^rlng  himself 
to  serve  as  executor,  althou^  there  Is  evi- 
dence in  his  behalf  to  the  contrary,  which 
the  court  might  well  have  been  Justified  In 
believing 

The  qaestion  turns  upon  the  proper  Intev- 
pretatlon  of  our  statutes  In  this  regard,  the 
pertinent  provisions  whereof  are  as  follows : 

"See.  2222.  Persons  capable  of  making  a  vill 
ma;  be  appointed  as  ezecatora  or  administra- 
torn,  and  after  having  accepted  said  appoint- 
ment, they  shall  impartially  and  pmictaally  dis- 
ch&Tg9  the  duties  thereof. 

"Sec.  2223.  The  followInK  perBon*  are  not 
qnalified  to  act  as  ezecntors  or  adminiatratorB: 
Nonresidents  of  this  state;  minors;  judicial 
officers;  persona  of  unsound  mind,  or  who  have 
been  convicted  of  any  felony,  or  of  a  misde- 
meanor involving  moral  turpitude." 

"Sec.  2242.  If  an  executor  or  administrator 
become  a  nonresident  of  this  state,  be  may 
be  removed  and  his  letters  revoked  in  tlw  man- 


ner  prescribed  in  the  preceAng  section,  except 
that  the  notice  may  be  giveD  by  publication  for 
such  time  as  the  conrt  or  judge  thereof  may 
direct. 

"Sec.  2213.  If  a  person  be  named  in  a  will 
as  executor  who  is  a  nonresideDt  of  Uio  state 
or  a  minor,  upon  the  removal  of  such  diaabilitT 
he  is  entitled  to  qualify  as  such  exeeotn,  if  be 
apply  therefor  witliin  thirty  days  from  the  re- 
nutval  such  disability  if  otherwise  competent.  - 
If  In  the  meantime,  an  adminiatrator  with  the 
wfll  annexed  has  been  appointed,  bis  powers 
and  duties  cease  with  the  qualificatioa  of  sach 
executor;  but  if  another  sxecatM  la  qnalified 
and  Is  acting  aa  audi,  they  therelv  beeiuna 
Joint  executors. 

"Sec  2244.  Whenever  it  appears  probable  to 
the  court  or  Ju^e  that  any  of  the  caoses  tor 
ramoval  of  an  executor  or  administrator  exist 
or  have  transpired,  aa  specified  In  section  2241, 
it  shall  be  the  duty  of  such  conrt  or  judge  to 
cite  Buch  executor  or  administrator  to  appear 
and  show  cause  why  he  should  not  be  removed, 
and  if  he  fail  to  appear  or  show  sufficient  cause, 
an  order  shall  be  made  removing  him  and  re- 
voking bis  letters;  and  it  Is  the  duty  of  the 
court  or  judge  thereof  to  exerdse  a  auper- 
visory  control  over  an  executor  or  adminiatra- 
tor, to  the  end  that  he  faithfully  and  diUgenUy 
perform  the  duties  <rf  Us  tmst  aeoordtng  to 
taw." 

Code  ISIK. 

It  wi)I  be  noticed  that,  speaking  broadly, 
all  persons  capable  of  making  a  will  may  be 
appointed  executor,  as  Is  provided  by  section 
2222.  The  general  provisions  of  thla  sec- 
tion are  restricted  somewhat  by  the  iwovl- 
slons  of  section  ^8,  to  the  effect  that  wm- 
resldents  of  the  stat^  together  with  others 
spedfled  in  the  section,  shall  not  be  qualified 
to  acL  By  section  2243,  it  is  provided  that, 
If  the  executor  named  In  the  vrlU  Is  ■  wm- 
resident  of  the  states  he  may,  upcm  the  re- 
moval of  such  disability,  become  qualified  to 
act  If  he  applies  for  letters  within  thir^ 
days  af  t»r  the  disability  has  been  removed. 
By  section  2242,  if  the  executor,  aftor  he  has 
qualified,  becomes  a  nonresident,  he  may  be 
removed  and  his  letters  revoked  in  aooord- 
ance  with  certain  procedure  ^Id  down  in  the 
statutes. 

[1]  Taking  these  sections  of  ttie  statote 
together,  we  are  of  the  t^lnltm  tbat  it  is 
clear  that  the  residence  contemplated  aa  a 
basis  for  tiie  quallflcation  of  an  executor 
means  nothing  more  than  actual  residence. 
The  statute  seems  to  eoitemplate  and  to  pro- 
vide for  cases  exactly  like  the  case  at  bar. 
It  oontonplates  that  wills  may  be  presented 
to  probate  courts  in  this  state  whlA  name 
executors  who  are  tor  the  time  being  non- 
resIdoitB  of  the  atate^  and  further  conton- 
plat^  that,  npcm  the  removal  of  such  dis- 
ability by  eetahlldiing  an  actual  retidence 
In  this  jnrlsdlctlcm,  the  right  to  adminlstCT 
becomes  perfect  Under  such  circumstances 
it  cannot  be  said  that  the  quality  vt  diaracter 
of  the  residence  necessary  to  qualify  an  ex- 
ecutor ia  anything  mom  0ian  an  aiftoal  n»* 
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idoice  and  presence  wfthfai  tbe  itate.  So 
that,  In  accordance  with  the  prorialwu  at  sec- 
tion 2244  abore  quoted,  tbe  probate  court  or 
Judge  may  exercise  a  supervisoty  control 
over  him  to  tbe  end  that  be  faithfully  and 
diligently  performs  the  duties  of  bis  trust 
Bccordlug  to  law. 

Counsel  have  cited  a  few  caaea  which  have 
attempted  to  define  the  meaning  <tf  residence 
but  none  of  the  same  seem  to  us  to  be  appli- 
cable In  this  Jnrtedlction.  Most  of  the  caaea 
cited  define  tbe  nonrealdence  necessary  in  or- 
der to  confer  jurisdiction  upon  the  federal 
courts  under  the  divers  citizenship  require- 
ments. One  case  cited  Is  based  upon  the  dis- 
tinction betweMi  legal  and  actnal  residenoe, 
and  holds  that  legal  residence  is  required  to 
avoid  the  necessity  of  girlng  a  cost  bond. 
Appellants  cite  two  eases  which  bear 'direct' 
ly  upon  the  question.  In  Be  Petition  of 
Marlon  Mulford,  217  m.  242,  7S  N.  B.  346,  1 
L.  R.  A.  (N.  8,)  841,  108  Am.  St  Rep.  240, 
3  Ann.  Cas.  086,  tbe  court  held  under  a  stat- 
ute which  provided  that  "no  nonresident  shall 
l>e  appointed  or  act  as  executor"  that  a  res- 
ident of  Ohio  who  still  maintained  his  home- 
stead In  that  state  and  who  came  to  Illinois 
and  t^tifled  that  he  Intended  to  remain  In 
Illinola  so  long  as  it  might  be  necessary  to 
l)erform  his  duties  as  execntor  of  the  estate, 
was  a  nonresident  of  Illinois,  and  was  not 
entitled  to  complain  of  the  action  of  tbe 
court  In  refnslng  to  issue  to  blm  letters  tes- 
tamentary. It  Is  to  he  observed,  however, 
at  least  so  far  as  appears  from  the  report  of 
this  case,  that  Illinois  has  no  such  provisions 
of  law  as  we  have.  There  is  in  Illinois  no 
provision  that  a  nonresident  who  has  been 
named  an  executor  may  remove  tbe  disqual- 
ification and  obtain  letters  testamentary 
within  SO  days  after  the  removal  of  said  dis- 
qualification. 

The  other  case  cited  Is  In  re  Donovan's 
Estate,  104  Cal.  623,  38  Pac.  456.  In  that 
ease  a  brother  of  the  deceased,  who  died  in- 
testate In  California,  resided  in  the  state  of 
Massachusetts  at  the  time  of  the  death  of 
his   brother.  and   others  entitled  to 

share  in  tbe  estate,  signed  and  forwarded 
.to  the  appellant  a  request  for  his  appofnt- 
moit  as  administrator  and  appellant,  in  pur- 
suance of  such  request,  and  later  filed  his 
petition  praying  that  letters  of  administra- 
tion be  issued  to  him.  Three  days  before 
the  hearing  the  brother  arrived  In  California. 
He  was  put  upon  the  stand  and  testlfled  In 
such  a  manner  as  to  show  that  it  was  not 
his  IntentioD  to  remain  in  the  state;  The 
statute  of  California  requires  that  a  person 
requesting  appointment  as  administrator,  or 
requesting  the  anointment  of  another  per- 
son, must  be  a  "bona  fide"  resident  of  the 
state.  The  court  very  correctly  held  In 
that  case  and  under  that  statute  that  the 
residence  reqt^red  was  more  than  a  mere 


actoal  residence.  The  case  therefMre  has  no 
controlling  Influence  upon  the  determination 
of  this  matter. 

We  are  conflrmed  In  this  ctmdnalon  by  ttM 
further  coQ^dmtlon  ttiat  the  wishes  of  a 
testator  as  expressed  In  his  last  wiU  and  tes- 
tament are  to  be  r^^rded  as  of  controlling 
force,  and  are  to  be  overturned  only  where 
some  positive  provision  of  law  prevents  the 
same  b^ng  carried  out.  l^s  Is  a  well-known 
fundamental  principle,  nnlversally  recogniz- 
ed. 

[2]  2.  Counsel  fon  app^ants  presented  In 
their  objections  to  the  qualifications  of  Wil- 
son to  act  as  executor  certain  matters  tend- 
ing to  show  unfiiir  or  dishonest  conduct  to- 
ward the  deceased  in  ha:  lifetime,  and  here 
urge  the  same  in  a  smnewhat  perfunctory 
manner.  We  do  not  nnderstand  them  to  se- 
riously contend  that  up<m  prindi^e  or  au- 
thority, such  objections  can  be  successfully 
maintained.  On  the  other  hand  counsel  tor 
am>eUee  have  dted  Kldd  v.  Bates,  120  Ala.  70, 
28  South.  78S,  41  UK.  A.  164,  74  Am.  St  Rep. 
17 ;  In  re  Bergdorf  s  Will,  206  N.  Y.  300,  09 
N.  m  714;  aark  v.  Patterson,  214  III.  633.  78 
N.  B.  806^  lOB  Am.  St  Rep.  127;  Berry  v. 
Hamilton,  12  B.  Hon.  (Ky.)  101,  64  Am.  Dec 
51B — all  of  which  are  well-considered  cases, 
and  point  out  that  tbe  desire  of  the  testator 
is  a  controlling  factor  In  determining  the 
light  to  administer  an  estate,  and  that  It  la 
only  statutory  disqualifications  which  may 
operate  to  defeat  the  win  of  tbe  testeur, 
aside  trom  the  common-law  doctrine  which 
exdudes  Idiots  and  tonattcs. 

fft  follows  from  all  of  the  foregoing  that 
tbe  Judgmait  of  t2ie  district  court  was  correct 
and  ehould  be  afllraied ;  and  it  Is  so  ordered. 

RATNOLDI^  oonenrs. 

ROBERTS,  0.  X  (concarring.)  While 
agreeing  that  the  Judgment  in  this  case  w 
the  merlte  should  be  affirmed,  I  am  unable  to 
0ve  assmt  to  the  view  of  the  law  as  express- 
ed in  the  majori^  oirfnlon.  As  I  understand 
this  opinion,  it  la  to  the  effect  that-  the  resi- 
dence necessary  to  guaU^  an  executor  Is 
simply  actual  residence  or  presence  within 
the  state  at  die  time  application  for  appolnt- 
mi^  Is  mad&  If  by  actual  residence  it  is 
meant  to  hold  that  tbe  person  must  at  tbe 
time  of  apiHiylttg  for  letters  be  a  bona  flde  res- 
ident of  the  states  I  would  give  ready  assent 
to  that.  But  tbe  majority  opinion,  as  I  read 
it,  does  not  .require  actual,  bona  flde  residence 
within  the  stete,  but  simply  physical  presence 
of  the  a;^llcant  for  letters  at  the  time  the 
application  is  made.  I  am  forced  to  this  con- 
clusion, because  the  opinion  states  "actual 
residence  and  presence  within  the  stete"  Is 
all  that  is  r^uired,  and  an  attempt  is  made 
to  distinguish  this  case  from  the  case  of  In  re 
Petition  Marion  Mulford.  217  111.  242,  75  N. 
£.  345. 1  U  R.  A  (M.  S.)  341, 108  Am.  St  Rep. 
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249,  S  Ann.  Cas.  086.  I  think  aU  who  read 
this  opinion  will  come  to  the  ccmcluslon  that 
it  Is  meant  to  hold  that  residence  as  generally 
understood  Is  not  required  of  the  applicant 
for  letters  testameotary  under  our  statute. 
I  do  not  believe  there  Is  any  basis  for  the' 
attempted  dlBtlnctioa,  for  the  statute  of  Illi- 
nois (section  06,  la  Stat  Ann.  1913)  providfls 
"that  no  nonresident  of  this  state  shall  be  ap- 
pointed or  act  as  administrator  or  execntor," 
which  means  substantially  the  same  thing  as 
our  section  2223  in  this  regard.  It  is  true 
they  have  no  provision  similar  to  our  section 
2243,  to  the  effect  that  a  person  may  become 
a  reddent  of  the  state  after  the  probate  of  a 
will  In  which  he  Is  named  as  executor,  where- 
upon he  Is  eligible  for  appolntusent.  But  I 
cannot  see  bow  this  provlslcm  can  have  the 
effect  up<m  the  other  provision  ascribed  to  it 
in  the  majority  opinion.  In  the  case  of  In 
re  Mulftwd,  217  111.  242,  76  N.  E.  34M  U  R. 
A.  (N.  S.)  341,  108  Am.  St  Rep.  249,  3  Ann. 
Cas.  986,  Marim  Mulford  had  been  named  as 
executor  of  the  will  of  Harriet  M.  Richards. 
The  testator  was  a  resident  of  the  county  of 
Will  in  the  state  of  Illinois.  Muiford  was  a 
resldmt  of  Ohio.  He  testified  that  he  was  71 
years  old,  and  had  a  wife  and  two  daughters 
with  whom  he  resided  In  Dayton,  Ohio,  when 
the  said  Harriet  M.  Richards  died.  That  he 
lived  with  his  family  on  homestead  [Hroperty 
owned  by  himself,  and  which  he  had  not 
abandoned;  that  he  had  come  to  Illluois  with 
the  llxed  purpose  and  Intention  of  accepting 
the  executorship  of  this  estate  and  of  remain- 
ing wlthtn  the  jurisdiction  of  the  court  until 
the  estate  could  be  administered  upon  in  ac- 
cordance with  the  will,  and  that  he  still 
retained  that  fixed  purpose,  whatever  time 
might  be  required  therefor.  After  reciting 
the  above  facts,  the  court  said : 

"Nevertheless,  the  appellant  is  a  resident  of 
the  state  of  Ohio.  Beaidence  ie  lost  by  leaving 
the  place  where  ooe  baa  acquired  a  permanent 
home  and  removing  to  another  place  without  a 
present  intention  of  returning.  24  Am.  &  Eng. 
Bncy.  of  Law  (2d  Ed.)  697.  'A  temporary 
sojourn  within  a  state  for  pleasure  or  bosinesB, 
accompanied  by  an  IntentioD  to  tetom  to  the 
Btate  at  one's  former  Inhabitanee,  does  not 
constitute  residence.'  Pells  v.  Snell,  130  HL 
379. 

"The  court  did  not  err  in  refusing  to  Issue 
letters  teatamentary  to  the  aj)pellant.'* 

In  an  earlier  case  (Child  v.  Oratlot,  41  lU. 
3S7),  and  before  the  enactment  of  the  provi- 
sion that  no  nonresident  should  be  appointed 
or  act  as  administrator  or  executor,  the  court 
held  that  a  nonresident  could  not  l^ally  be 
appointed  because  of  the  provision  of  the 
statute  wblfix  authorized  the  removal  d  an 
executor  who  became  a  nonresident  of  the 
state. 

Other  states  have  statutes  prohibiting  the 
appointment  of  a  nonresident  The  majority 
i^tnfoa  seems  to  attach  inqiortance  to  the  nae 


of  the  word  "bona  fide"  resident  In  the  Cali- 
fornia statute.  I  attach  no  Importance  to 
this  as  I  assume  that  when  the  word  "resi- 
dent" is  used  in  a  statute  it  necessarily 
means  a  bona  fide  resident 

Arkansas  has  a  statute  (section  14,  Klrtiy 
&  CasseU's  Digest  of  the  Statutes  of  Arkan- 
sas 1916)  which,  as  our  statute,  uses  the  term 
"nonresident"  and  provides  that  a  nonresV 
dent  is  not  eligible  for  appointment  Like- 
wise Missouri,  section  10,  R.  1919.  Un- 
der this  statute,  in  the  case  of  Stevens 
LarwiU,  110  Mo.  App.  140.  84  S.  W.  113,  the 
court  h^d  that  a  nonresident  coming  into 
the  state  and  being  appointed  must  come 
with  the  bona  fide  intmtion  of  becoming  a 
resident  of  Missouri.  Oeoi^a  has  a  similar 
statute,  section  3941,  Cpde  1914;  likewise 
Montana,  section  7436.  Code  1907.  The  courts 
of  all  these  states  hold,  so  far  as  I  am  ad- 
vised, that  actual,  b<Hut  fide  resdd^ce  within 
the  state  at  the  time  of  anwlntmwt  is  essen- 
tial. 

I  dte  these  for  the  purpose  of  showing  that 
the  importance  attached  to  the  use  of  the 
term  "bone  fide"  In  the  California  statute  is 
not  justified.  Decisions  under  these  statutes 
will  be  found  collected  In  the  note  to  the  case 
of  In  re  Mulford,  1  U  B.  A.  (N.  S.)  341.  See 
In  re  Bailey.  31  Ner.  877, 108  PftC.  232,  Ann. 
Cas.  1912A,  743. 

In  our  statute  relative  to  venue  in  dvll  ac- 
tions it  Is  provided  that  traudtmy  actions 
shall  be  brought  In  the  county  where  the 
plaintiff  or  defendant  or  some  oae  of  them, 
in  case  there  be  more  than  one  of  either,  re- 
sides. If  this  does  not  require  bona  fide  resi- 
dence in  the  county  by  the  plaintUf  where  he 
sues  in  eudi  county,  then  It  will  be  possible 
toi  Uie  plaintiff  to  tonporarily  go  to  some 
other  county  in  the  state  and  there  file  the 
suit.  To  constitute  resldoice^  as  I  understand 
the  term,  there  must  be  an  actual  home 
where  the  person  intends  to  reside  perma- 
nently, or  for  a  definite  or  Ind^nite  length 
at  timB,  and  residence  dei)aids  upon  foct  and 
IntenUon. 

Bat,  entertaining  these  views  as  I  do,  I  am 
stlU  of  the  opinitm  that  the  Judgment  In  this 
case  should  be  affirmed.  For  the  court  found 
upon  confllctii^  evidence  that  3oae^  B.  'Wil- 
son, on  the  12th  day  of  October,  1918,  which 
preceded  his  appotntmient,  and  ever  since  that 
dat^  has  been  an  actual  and  bona  fide  resi- 
dent of  the  dty  at  Albnquwqne,  county  of 
BemaliUo,  and  under  this  finding  bis  app(^t- 
ment  as  e»cutor  was  Justified.  The  fact  Uiat 
he  came  to  New  Mexico  for  the  purpose  of 
quallf^ng  as  execntw  undw  tike  will  in  ques- 
ttcm  is  not  material,  U  in  &ct  he  came  here 
with  the  Intention  at  making  Albtiqnerqne 
his  borne  to  the  exduslmi  of  all  other  places. 
As  said  by  the  court  in  the  case  of  Stevens  v. 
Larwill,  110  Mo.  App.  140,  84  &  W.  llS: 

rule  la  well  establiabed  in  every  Jnris- 
dlctton  tihat  the  motive  or  pnrpose  of  a  duuga 
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of  domicile  or  residence  Is  cot  matei^al.  Thfl 
only  qaestlon  it  wbetber  the  change  ot  resi- 
dence ia  made  bj  the  party  with  the  bona  fide 
intention  of  becoming  a  resident  of  another 
State." 


Here  testified  Oiat  he  bad  glvoi  up 

his  bone  in  Fblladdpbia  and  bad  come  to 
AJboquerque  witb  his  wife  and  daughters 
witb  the  intentiozi  of  making  Albuquerque  his 
permanrait  b<Mni^  that  be  had  ^ttaer  sold  or 
remoTed  his  fiiridtnTe  and  ^ects  to  Alba- 
aueique,  and  bad  permanently  ahand(med 
his  h<Mue  in  PhiladeliAla.  The  conrt  had  the 
right  to  hedleve  this  erldeuce  offered  by  Wil- 
son. It  la  tme  tiiat  wltnenes  testified  to 
conversations  witb  Wilson  vrlar  to  this  time 
which  Indicated  that  at  that  time  Wilson 
conte^^)lated  making  the  change  tonporarlly 
only^  but  it  may  be  that  thereafter  he  formed 
the  fixed  purpose  and  Intention  of  permanent- 
ly residing  In  Albuquerque.  The  evidence 
Justified  the  finding.  I  do  not  attach  any  im- 
portance to  the  point  made  by  appellants  to 
the  effect  that  the  enumeration  of  certain  dls- 
quallflcations  of  persons  from  becoming  exec- 
utors of  wills  by  section  2223,  Oode  1915. 
does  not  conclude  the  conrt  fn»n  refusing  let- 
ters testamentary  upon  grounds  other  than 
those  named  in  the  statute,  Euch  as  l>ad  char- 
acter, insolvency,  and  antagonistic  interest, 
as  the  court  did  not  refuse  the  letters.  A 
different  qaestlon  might  be  here  if  letters 
had  be^  refused  on  some  other  than  statu- 
tory grounds. 

The  only  other  point  requiring  considera- 
tion is  the  refusal  of  the  court  to  admit  In 
evidence  a  letter  written  by  Wilson  to  the  leg- 
atee under  the  will,  but  the  statement  as  to 
the  contents  of  the  letter  In  the  offer  of  ev- 
idence, I  think,  shows  that  no  prejudice 
resulted  by  reason  of  the  refusaL  The  offer 
was  to  show  that  the  letter  In  question  writ- 
ten by  Wilson  to  Mrs.  Pauchet  since  the  com- 
mencement of  the  proceedings  to  be  appointed 
executor,  and  during  Wilson's  sojourn  In  New 
Mexico,  stated  la  substance  that  he  was 
coming  here — obliged  to  come  here — solely 
for  the  purpose  of  protecting  the  Interest  of 
Mrs.  Pauchet  in  this  estate,  and  In  connection 
.with  the  properties  of  the  estate.  As  I  have 
attempted  to  show  heretofore,  the  motive 
prompting  his  taking  up  his  residence  In  New 
Mexico  was  wholly  immaterial. 

It  is  urged  that  the  evidence  in  this  case  Is 
of  such  a  nature  that  it  ought  not  to  be  held 
that  there  was  snlwtantial  evldrace  ottereA 
to  establish  the  bona  fide  residence  In  New 
Mexico  of  Joseph  R,  Wilson.  I  do  not  agree 
with  this  statement  The  conrt  bad  the  right 
to  believe  Wilson  If  It  so  elected. 

I  agree  that  the  opinion  heretofore  filed  <m 
the  motion  was  erroneous,  and  for  that  rea- 
son consent  to  its  withdrawal 

For  the  reasons  stated,  I  concour  In  the 
affirmance. 
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1.  Mortgages  ^»l44-^Pqrmeat  of  taxes  on 
tax  aale  gtvet  nortgaflea  no  title,  lint  an 
adMtlonal  Ilea. 

A  mortgagee  of  a  mill  site  and  mill,  upon 
the  payment  of  taxes  npon.  or  redemption  from 
tax  sale  of,  the  mortgaged  property,  acquires 
nothing  more  than  an  additional  lien  on  the 
property  for  the  amount  paid,  with  interest, 
enforceable  along  with  the  mortgage  debt,  and 
does  not  acquire  a  titie  to  the  property  which 
he  can  assert  against  that  of  the  mortgagor. 

2.  MIsea  aid  minerals  «=>27(l)— Looatloa  tf 
mill  elta  os  existing  location  void. 

A  location  of  a  mill  elte  over  the  ground 
covered  by  a  aubsiBting  location  Is  void,  and 
cannot  ripen  into  a  valid  location,  even  if  the 
senior  location  becomes  forfeited  or  abandoned. 

3.  Mines  and  mlnmls  ^s>34— Right  to  niU 
site  transferable  by  delivery  of  posaeaslon. 

The  right  to  a  mill  site  may  be  transferred 
by  delivery  of  possession  and  retention  there- 
of by  the  transferee, 

4.  Mines  and  minerals  «=»I8— Erection  of 
quartz  mill  on  nonmlneral  publlo  land  a  lo- 
cation of  land  neoessarlly  occupied. 

The  erection  and  maintenance  of  a  quartz 
mill  upon  the  nonmlneral  public  lands  of  the 
United  States  ia  a  location  of  the  land  upon 
which  the  mill  stands  and  that  surrounding  the 
same  for  a  aufflelMit  space  as  is  necesaary  for 
the  convenient  uae  and  ooeopation  of  the  ndll. 
In  such  case  the  owner  of  the  mill  has  con- 
nected himself  with  the  government,  under 
the  terms  of  B«v.  St  U.  S.  |  2337  (U.  S. 
Gomp.  St.  I  4616),  and  may  resist  encroach- 
ment of  others  claiming  under  the  mining  laws 
of  the  United  States. 

Appeal  from  Dlstrlet  Oonrt,  Taos  County;. 
Lieb,  Judge. 

Suit  by  William  D.  Kershner  against  the 
Trinidad  Milling  &  Mining  Company  and 
others.  Decree  for  defendantn,  and  plalntlfl 
appeals.  Afllrmed. 

See,  also,  189  Pac.  668. 

F.  T.  Cfaeetham,  of  Taos,  for  appellant 
Bickley,  Kiker  &  Voorbees  and  H.  M. 
Bodrit^  all  ct  Baton,  for  app^ees. 

PARKEB,  J.  This  is  an  Api>eal  by  the 
plalntUE  below  from  a  decree  rendered  by  the 
district  court  for  Taos  county  quieting  the 
title  to  a  certain  mill  site  in  favor  of  the 
appellee^  one  of  the  defendants  below,  the 
Trinidad  Milling  ft  Mining  Company.  The 
action  was  instituted  by  appellant  by  a  com- 
plaint in  the  usual  form  to  quiet  title  to 
real  estate  The  appellee  company  an- 
swered, denying  the  all^atlcms  of  the  com- 
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platnt  and  aettliig  np  title  to  the  premises 
adverse  to  tba  wdlut.  It  appears  tbat 
In  Marcb,  190^  a  MH»Ued  location  of  the 
Black  Jadi  mill  site  wag  made  by  app^Slwta 
predeeeaeon  In  title,  and  a  location  notice 
waa  flled  for  recoxd  In  the  (rfBce  of  the 
connty  recorder  of  Taos  county  on  April  8, 
1909.  The  location  notice  describes  by 
metes  and  bounds  a  piece  of  land  600  feM 
In  length  by  435.8  feet  In  wldtli,  and  recdtes 
that  there  Is  sitnated  iqhhi  the  groond  a 
noarta  mill  and  rednctimt  worb  owned  by 
the  locators.  It  Is  to  be  obswred  that  this 
Is  a  location  of  a  mill  site  not  connected 
with  any  lode  mining  claim,  and  that  the  lo- 
cation Is  based  npon  the  fact  of  the  existence 
on  the  land  of  a  quarts  mlU  and  reduction 
works,  Mo  question  is  made  as  to  the  nonr 
mineral  diaracter  of  the  land,  or  of  the  ac- 
tnal  exlstoice  on  the  ground  of  the  mill  and 
reduction  works. 

Thereafter  the  said  locators  of  said  mill 
site  on  April  12,  1912,  executed  and  deliver- 
ed In  escrow,  until  a  balance  of  the  purchase 
price  should  be  paid,  an  Instrnmeut  eomey- 
Ing  to  one  O.  F,  Wilson  the  mill  and  reduc- 
tion wOTks  heretofore  mentioned,  and  used 
the  fcAlowlng  language  therein,  viz. : 

"Bare  bargained,  lold,  transferred  and  de- 
livered and  by  these  presents  do  bargain,  aell, 
transfer,  convey,  and  deliver  to  the  said  O.  F. 
Wilson  the  following  described  property,  to 
wit,  that  certain  conceDtrating  mill,  known  as 
the  'June  Bug  mill,*  together  with  all  machin- 
ery, tools  and  water  rights  thereunto  belong- 
ing, such  mill  being  located  in  Red  River  Can- 
yon, about  IV^  miles  below  the  toim  of  Red 
River  in  the  Red  River  mining  district,  in  the 
county  of  Taos,  state  of  Mew  Mexico." 

It  is  to  be  obswved  tbat  the  docomait 
above  referred  to  la  nothing  more  nor  less 
than  a  conveyance  of  tiie  quarts  mill  and  re- 
duction works,  and  has  no  reAemoe  what- 
ever In  terms  to  any  rights  In  the  land  cov- 
ered by  the  location  of  the  mill  ^ta  There- , 
after  said  Wilson  asslgued  his  rights  under 
the  said  conveyance  to  the  appellee,  the 
Trinidad  Milling  &  Mining  Company,  which 
company  afterwards  fulfilled  the  tmns  of 
the  escrow  agre^ent  by  paying  the  balance 
of  the  purchase  price  due  for  the  property* 
and  thereupon  became  the  owner  of  the 
quartz  mill  and  reduction  worka. 

AXter  the  ai^elloe  took  possession  In 
1912  of  the  milling  madilnery  and  mill  slte^ 
It  re-estabUshed  the  corners  of  the  said  mill 
site  and  re-ran  the  lines  of  the  claim,  blazing 
trees  on  the  corners  and  writing  notices 
thereon  to  the  effect  that  the  Red  River  Min- 
ing &  Milling  Company  claimed  the  site.  The 
mill  was  upon  the  site  at  the  time,  iand  the 
process  of  reduction  was  changed  from  that 
of  concentration  to  the  cyanide  system,  and 
new  machinery  was  installed  and  buildings 
erected.  In  1914  the  company  installed  a 
concentrating  table,  made  some  test  runs, 
and  treated  a  amall  amount     on,  Vben 


la  no  qucstkn  bnt  tbat  np  to  Oda  time  the 
appellee  company  was  In  the  exclusive  pos- 
session of  the  propOTty.  In  ISUt  the  com- 
pany made  snne  dight  repairs  to  a  flume, 
cut  some  brush  tm  the  mill  site*  and  cot  oat 
'some  mud  at  the  headgatb  Reed,  a  npte- 
sentative  of  the  company,  was  at  that  time 
woiUng  a  daim  of  bis  own  near  the  mlU 
site,  bnt  aride  from  such  supervision  as  he 
gave  tiie  mill  site,  nothii^  was  done  by  way 
of  operating  the  mill  tbat  year.  No  caretak- 
er or  watdunan  was  on  tiie  pronlses. 

The  diaer^iancy  in  name  between  that  of 
the  appellee  and  that  of  the  Red  River  Min- 
ing &  Binning  Company,  as  appeared  In  the 
notices  posted  as  above  referred  to.  Is  ex- 
plained by  the  fhct  tbat  at  the  time  of  the 
posting  of  said  aotloes  the  appdlee  corpora- 
tion had  not  bwa  organized,  and  the  name 
of  the  same  had  to  be  changed  from  Red  Riv- 
er Mining  &  Mlllli^  Obmpany  to  aome  other 
name  on  account  of  the  requhrements  of  the 
state  corporation  oommlsslon,  and  the  name 
of  the  TrlnliUd  MlUlng  ft  BOnlng  Company 
as  finally  adopted.  But  everything  which 
was  done  In  and  about  the  ^emlaes  was 
d<me  for  tiie  use  and  benefit  of  fbo  ccwpora- 
tion  whldk  was  finally  wganised  nndor  the 
name  of  the  Trinidad  Milling  ft  Mining 
Company. 

In  June,  1014.  the  appellee,  the  Trinidad 
MIlUi^  ft  Mining  Company,  executed  to  ap- 
pelant, and  two  others,  a  mortgage  to  secure 
the  payment  of  91,083.89,  covwlng  the  prop- 
erty In  question  and  describing  the  same  aa 
follows : 

"The  'June  Bug  mill  site'  together  irith  all 
flumes,  ditches,  easements,  rights  of  ways,  and 
privileges  need  with  and  in  conneetion  with 
said  mill  and  mill  site,  together  with  all  water 
and  water  rights  need  with  and  in  connection 
with  said  mill,  known  as  the  'June  Bug  mill.' 
or  used  in  connection  with  said  mill  and  mill 
dte  being  located  in  Bed  Bivar  Canyon,"  etc. 

—which  said  mortgage  was  accqtted  and  act- 
ed npon  by  the  appelant 

On  July  27, 1915,  the  tnasnrer  and  collec- 
tor of  Taos  county  sold  at  tax  sale  to  tiie  u>- 
p^ant  the  property  involved  for  delinquent 
taxes  of  1914  and  described  the  property  as 
"cyanide  mill  and  cru^ear.'*  No  attonpt  was 
made  to  sell  In  said  tax  sale  any  right  or  in- 
terest to  and  to  ttie  land  tovolved.  and  the 
certificate  of  sale  omits  the  provision  in  re- 
gard to  tiie  right  of  the  former  owner  to  re- 
deem trom  Said  sale.  It  was  evidratiy  the 
opinion  of  the  parties  concerned  that  the 
mill  and  machinery  constituted  personal 
property  and  that  there  was  no  right  of  re- 
d^ptitm  from  the  sale.  On  the  same  date 
the  said  treasurer  and  collector  sold  to  the 
appellant  the  same  property,  describing  It 
as  personal  property  and  as  the  "June  Bug 
mill,**  tor  the  toxes  delinquent  for  the  year 
1913. 

Under  these  drcnmstonces,  the  appellant 
on  S^tember  1«  lfil5,  made  an  attempted 
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location  ot  the  groand  embraced  within  this 
mlU  site,  with  sUgbtlr  difFerent  boundaries, 
and  filed  a  location  notice  of  the  same  for 
record  on  September  4tta  following. 

[1]  1.  We  are  met  at  the  thre^old  with 
the  gaestion  as  to  the  effect  of  the  tax  sale. 
At  the  time  ot  the  purchase  by  app^nt  at 
tax  sale,  he  woa  the  mortgagee  of  appellee 
of  the  pr<qE>erty  loTolved.  It  was  taxed  as 
ImproTements  on  a  mining  dalm  under  the 
prorlsiona  of  section  6427,  Oode  1916,  which 
provides  for  the  taxatim  of  all  property  In 
the  state,  with  certain  exceptions,  and  sec- 
tion 5433,  CkHle  1916,  which  spedflcally  pro- 
vides that  Improremoits  on  mining  dalms 
shall  not  be  exempt  A  mortgagee  Is  an- 
thorlsed  to  pay  taxes  on  the  mortgaged  prop- 
erty,  or  to  redeem  from  tax  sale,  and  the 
amount  paid  becomes  an  additional  Uen  on 
the  property  to  be  enforced  with  the  mort- 
gage. Section  5604,  Code  191S.  Under  such 
drcamstancee,  can  the  mortgagee  acquire  a 
tax  title  to  the  property  and  thus  defeat  the 
title  of  the  mortgagor?  There  is  some  dl- 
Tersity  of  opinion  on  the  subject,  but  the 
great  weight  of  authority  Is  that  the  mort- 
gagee, when  he  pays  taxes  or  redeems  from 
tax  sales,  merely  acquires  an  additional  11^ 
on  the  property  and  may  recover  the  amount 
paid  from  the  mortgagor  along  with  the 
mortgage  debt,  and  cannot  in  that  way  ac- 
quire a  title  whidi  will  defeat  that  of  the 
mortgagor.  See  19  R.  C.  L.  Mortgages,  }  174. 
See,  also,  Jones  v.  Black,  18  Okl.  344,  88  Pac. 
1052,  90  Paa  422,  11  Ann.  Oas.  753,  and 
note,  where  many  cases  are  collected.  See, 
also,  Cooley,  Taxation  (Sd  Bd.)  p.  970;  Burch- 
ard  V.  Roberts,  70  Wis.  Ill,  35  N.  W.  286. 
5  Am.  St  Rep.  148;  Shepard  t.  Ylncent  38 
Wash.  493,  80  Pac.  777;  Jones,  Mortgages 
(7th  Ed.)  I  1134.  The  appellant,  therefore, 
when  he  purchased  at  the  tax  sale,  acquired 
nothing  more  than  an  additional  Hen  on  the 
property  for  the  amount  paid,  and  interest 
and  acquired  no  title  to  the  propwty,  which 
be  could  assert  against  his  mortgagor.  When 
he  wait  upon  tlie  property  and  made  bis  so- 
called  location,  be  was  In  no  better  position 
than  that  of  the  ordinary  locator. 

[2]  2.  We  have  then  a  case  where  a  part? 
has  upon  the  unanvopriated.  nonmlneral 
land  of  the  United  States  a  reduction  works 
or  mUl  for  the  reduction  ot  ore,  not  associat- 
ed or  connected  with  any  mining  claim,  and 
another,  deeming  himself  so  raUtled,  oiters 
upon  the  premises,  takes  possession  of  the 
same,  and  the  madilnety  and  improreoiaits 
thereon,  and  attonpts  to  ai^roprlate  the 
same  to  his  own  use  by  means  of  a  so-called 
locattoo  of  B  mill  site. 

The  statute  governing  the  matter  of  mill 
Bites  ifl  section  2337.  B.  S.  U.  S.  (U.  S.  Comp. 
St  I  4646),  which  Is  as  follows: 

"Where  bonmineral  land  not  contignoas  to 
the  vela  or  lode  is  used  or  occupied  by  the 
proprietor  of  TOch  vein  or  lode  for  mining  or 

201P.-07 


milling  purposes,  sodi  nonadjaeent  surfsce 
ground  may  be  embraced  and  Included  In  an 
application  for  a  patent  for  such  vein  or  lode, 
and  the  same  may  be  patented  therewith,  sub- 
ject to  the  same  preliminary  requiremeDts  as 
to  survey  and  notice  as  are  applicable  to  veins 
or  lodee;  but  no  location  heteafter  made  of 
such  nonadjacent  land  shall  exceed  five  acres, 
and  payment  for  the  same  must  be  made  at 
the  same  rate  as  fixed  bf  this  diapter  for  the 
Buperfidea  of  the  lode.  The  owner  of  a 
qnartz  mill  or  reduction  works,  not  owning  a 
mine  in  connection  therewltli,  may  also  receive 
a  patent  for  his  mill  site,  as  provided  in  this 
section.** 

It  is  to  be  obsOTed  that  this  section  uses 
the  word  "location"  in  connection  with  mill 
sites.  No  method  of  location  Is  pointed  out 
as  in  the  case  of  location  of  lode  claims ;  but 
it  is  fair  to  assume  that  the  same  formali- 
ties so  far  as  applicable  should  be  observed 
as  In  the  case  of  lode  claim  locations.  Those 
ffflmalitles  are  prescribed  by  section  2824, 
R.  S.  U.  8.  (U.  S.  Oomp.  St  |  4!B3X»,  as  fol- 
lows: 

"The  location  must  be  distinctly '•marked  on 
the  ground,  so  that  its  boundaries  can  be  read- 
ily traced.** 

No  other  reqtilremeDts  of  the  section  are 
applicable  to  mill  sites. 

No  Tequkerooit  of  record  of  any  location 
notice  is  to  be  fttund  In  this  sectton,  but  It 
is  provided  that  when  record  Is  made  ;tbe 
same  shall  contain  the  name  or  names  at  the 
locators,  the  date  of  tbe  locatlcm,  and  such 
a  description  of  the  clidm  or  dainu  located 
by  referoice  to  some  natural  object  or  per- 
manent numumeat  as  will  Idoitify  the  dalm. 
This  section  has  been  many  times  considered 
by  the  courts,  and  It  has  been  often  held  not 
to  require  the  posting  of  any  location  notice 
in  ordw  to  effect  a  valid  iQcatlon.  See  6 
Fed.  Stat  Ann.  10  et  seq.,  where  many  cases 
are  collected.  Additional  reqidranents  ure 
to  be  found  In  statutes  of  several  of  the 
states.  See  2  lindley  im  Mines  (3d  Ed.)  | 
521.  But  in  this  jurisdiction  we  have  no 
statute  on  the  subject  of  the  location  of  mill 
sltea  Here,  all  that  is  required  to  ^fect  a 
valid  mill  slto  location  Is  that  it  "be  dis- 
tinctly marked  <»  the  ground  so  that  Its 
boundaries  can  be  readily  traced."  The 
posting  of  the  location  notice,  ctmtalnlng  the 
name  of  the  locator,  or  claimant,  and  giving 
the  location  of  the  mill  site  with  reference 
to  natural  objects  or  permanent  monuments, 
are  not  required.  It  seems  strange  that  such 
an  important  matter  should  bave  been  so 
long  left  in  such  an  unsatisfactory  ofmdition, 
but  such  is  tbe  fftct 

It  appears  therefore  that  the  locators  of 
the  Black  Jack  mill  site  made  an  appropria- 
tion of  the  ground  by  marking  Its  bound- 
aries, and  such  was  the  condition  when  they 
contracted  for  the  sale  of  the  machinery  to 
Wilson,  assignor  of  the  appdlee,  Trinidad 
Milling  &  Mining  Company.  Thereafter  on 
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Aiirll  30, 1912,  artldes  of  incorporaticHi  were 
executed,  and  <m  May  17,  1012,  the  same 
were  filed  wltb  the  corporation  commlssloii, 
Incozporattag  the  appellee.  In  the  meantime, 
the  date  not  being  fixed,  bat  being  stated  to 
be  about  the  last  of  April,  1012,  the  persons 
interested  in  the  o^anization  of  the  ai^lee 
corporation  re-established  the  corners  and 
lines  of  the  mill  site,  marking  the  corners 
as  being  dalmed  by  the  Bed  Blver  BUning 
A  Milling  Company.  The  comers,  as  estab- 
lished, were  not  identical  with  the  old  cor- 
ners, but  were  practically  so ;  the  only  change 
being  at  the  northeast  comer,  which  was 
moved  about  20  feet. 

The  court  found  that  appellee  corporation 
was  entitled  to  the  Bed  RIt^  Bllnlng  A 
Milling  Company  location  and  treated  the 
same  as  a  ralld  location  of  the  ground. 

Counsel  for  appellant  Invokes  the  doctrine 
promulgated  by  the  leading  case  of  Belk  t. 
Meagher,  104  U.  S.  279,  26  L.  Ed.  735,  to  the 
effect  that  a  location  covering  ground  al- 
ready located  is  void  ab  Initio  and  can  never 
ripen  into|a  valid  location,  notwithstanding 
the  senior  location  is  afterwards  forfeited 
or  abandoned.  He  argues  that  at  the  time 
of  the  location  of  the  Red  River  Mining  & 
Milling  Company  mill  site,  the  ground  was 
covered  by  a  valid  and  subsisting  mill  site 
location  under  the  name  of  the  Black  Jack 
mill  site,  owned  by  appellee's  grantors,  and 
which  they  had  not  conveyed  to  appellee, 
the  conveyance  being  In  escrow,  and  not  de- 
livered until  long  after  the  location. 

The  doctrine  Is  perhaps  controlling  on  this 
point.  While  It  was  true  tbere  was  a  con- 
veyance of  the  mill  and  machinery  delivered 
in  escrow  at  the  time  of  the  location,  It  was 
not  finally  delivered  until  long  afterward 
and  could  not  take  effect  until  It  was  so  de- 
livered. A  location,  under  the  doctrine,  must 
be  valid  when  made ;  otherwise  it  fails  abso- 
lutely. The  court  was  technically  in  error, 
therefore.  In  holding  that  the  Red  River 
Mining  &,  Milling  Cofnpany  mill  site  location 
was  valid. 

[S]  3.  It  appears,  hoWever,  that  posses- 
sion of  the  Black  Jack  mill  site  located  by 
appellee's  grantors  was  delivered  by  them 
to  appellee  and  retained  by  it.  All  of  the 
circumstances  show  that  appellee's  grantors 
Intended  to  surrender  their  possession  to  It 
and  appellee  took  and  maintained  the  same. 
Was  not  this  a  sufficient  transfer  of  the 
locator's  rights  in  the  Black  J&ck  mill  site? 

In  this  connection  we  are  not  unmindful 
of  the  prevailing  doctrine  throughout  the 
mining  states  that  a  mining  location  operates 
as  a  grant  by  the  government  of  an  Interest 
In  land,  and.  conseguoitly,  no  transfer  there- 
of can  be  effectuated  except  by  deed.  This 
is  perhaps  correct  on  principle  In  regard  to 
lode  or  other  claims,  where,  under  the  fed- 
eral and  local  laws,  no  possession,  use,  or 
occupatl<ai  of  the  grant  Is  required  in  order 
to  maintain  the  locator's  rights.    Even  in 


case  of  lode  daims  In  early  days  it  was  quite 
generally  held  that  a  mining  tdaim  mi^t  be 
transferred  by  delivery  of  possessloii  and  a 
retention  thereof  by  the  tnuuteree.  nnlmi 
Cent.  Silver  Bfln.  Co.  v.  Taylor.  100  V.  S. 
37,  25  Lw  Dd.  641 ;  Table  Mt  Tunnd  Oo.  T. 
Stranaban,  20  CaL  198;  Doe  t.  Waterloo 
Mln.  Co.,  70  F.  460.  17  C.  a  A  190;  Omar 
V.  Soper,  11  Colo.  380,  18  Pac  448.  7  Am. 
St  Rep.  246;  Lockhart  v.  BoUlns,  2  Idaho, 
640,  21  Pac  414;  Kinney  V.  Con.  Virginia 
M.  Co..  4  Sawy.  383,  Fed.  Cas.  No.  7327. 
Later,  California  departed  from  Oils  doc- 
trine by  reason  of  a  statute  of  that  state 
which  required  a  deed  to  convey  mines. 
Garthe  v.  Hart,  73  Cal.  541,  15  Pac.  03. 
Montana  by  reason  of  a  statute  never  adopt- 
ed the  doctrine.  H<q;>kins  v.  Noyes,  4  Mont. 
660,  2  Pac.  280.  Mr.  Undley  oritlclses  the 
doctrine  that  a  mining  daim  may  be  trans- 
ferred by  delivery  of  possession,  bat  no  dis- 
tinctions are  pointed  out  b^ween  mining 
claims  and  mill  sites.  See  2  Llndl^  on 
Mines  (3d  Ed.)  S  042.  In  this  connectton  we 
may  well  recur  to  section  2337,  R.  S.  U.  S. 
It  will  be  seen  that  in  asserting  a  claim  to 
a  mill  site  In  cmmectlon  with  a  lode  claim. 
It  must  be  used  and  occupied  for  mining 
or  milling  purposes.  And  in  the  case  of  an 
owner  of  a  mill  not  connected  with  a  mine, 
the  presence  on  the  ground  of  the  mill  satis- 
fies the  requirement  of  the  statute,  as  to  use 
and  occupation.  The  statute  does  not  seem 
to  c<»itemplate  the  right  to  locate  a  mill 
site  without  actually  using  and  occupying 
the  ground.  This  is  the  position  of  the  land 
department  of  the  government  See  2  Llnd- 
ley  on  Mines  (3d  Ed.)  i  621.  This  Is  not  so 
with  regard  to  mining  locations.  After  a 
mining  location  has  been  perfected,  no  fur- 
ther possession  need  be  maintained,  exc^t 
to  make  the  required  annual  expenditure. 
The  nature  of  the  right  is  Inherently  differ- 
ent In  the  two  cases.  We  are  not  aware  that 
this  distinction  has  been  pointed  out  in  other 
cases,  but  we  conclude  that  the  right  to  a 
mill  site  may  be  transferred  by  delivery 
and  acc^tance  of  possession  and  no  deed 
is  required. 

[4]  4.  There  Is  another  consideration  wlilch 
prevents  appellant  from  recovery  in  this 
case.  Assuming  for  the  time  being  that 
the  original  Black  Jack  location  became 
abandoned  by  the  locators  and  never  passed 
by  delivery  to  appellee,  and  assuming  that 
the  Red  River  Mining  &  Aiming  Gompany'ai 
location  is  void  by  reascm  of  being  prema- 
ture, the  fact  still  remains  that  at  the  time 
of  the  intrusion  of  the  appellant  upon  the 
premises,  appellee  was  In  the  lawful  posses- 
sion of  a  portion  of  the  public  dMnaln  with 
a  mill  and  reduction  works  thereon,  which 
it  was  maintaining  and  using  for  the  pur- 
poses contemplated  by  the  federal  statute. 
That  statute  Is  a  grant  of  a  right  to  take 
possession  of  the  nonmlneral  lands  of  the 
United  States  tot  auch  pnrpoeea  and  to  main- 


Digitized  by 


STATE  T.  FIBLD 
(801  P.) 


1069 


tain  same  ftjralnst  all  Intruders.  It  foUowB 
when  appellant  Intrnded  and  took  possession 
of  aiH)^lee*s  mill  and  made  his  pretended 
locatlra,  he  was  a  naked  trespasser  upon 
the  possession  of  the  appellee  of  the  mill  and 
the  land  upon  which  the  mill  stood,  and  the 
land  snrronndlng  the  said  mill  for  sn(4i  suffi- 
cient space  as  was  necessary  for  the  con- 
venient use  and  occupation  o'f  the  mill, 
whether  appdlee  had  any  location  of  the 
mill  site  at  all  or  not  The  only  object  of 
the  location  in  soch  a  case  Is  to  give  notice 
to  others  of  the  daim  to  flre  acres  and  thus 
prevait  encroachmoit  upon  the  latffl«l  bound- 
aries of  the  land  needed  for  the  (^raticm 
of  the  plant  The  mill,  itadf,  is  notice  of 
the  claim  to  the  land  upon  which  It  stands 
and  that  immediately  surrounding  it  Its 
erection  and  maintenance  operateB  as  a  loca- 
tion of  the  land.  The  owner  of  such  a  mill 
so  situated  has  ccnmected  himself  wIOi  the 
government  and  la  in  a  poidtlon  to  resist 
any  subsequent  appropriator  claiming  under 
the  mining  law. 

As  before  pelted  out,  tlie  appellant  dalms 
under  his  location.  He  does  not  and  cannot 
claim  under  his  tax  title.  If  his  case  was 
founded  upon  his  alleged  ownership  of  the 
mill  under  the  tax  sale,  a  different  question 
might  be  presented.  In  that  case  the  ques- 
tion would  arise  as  to  whether  the  appellee 
had  not  lost  its  right  to  the  possession  of 
the  land  by  reason  of  its  loss  of  the  title  to 
the  mill ;  but  no  such  question  is  here. 

Some  other  qnesUbns  are  In  the  case,  but 
in  view  of  our  position  upon  the  fundamental 
rights  of  the  parties,  they  are  of  no  interest 
to  the  appellant. 

There  being  no  substantial  error  in  tiie 
record  of  which  appellant  can  complain,  and 
fbr  the  reasons  stated,  the  Judgment  of  the 
court  below  should  be  alllrmed.  and  it  is  so 
ordered. 


ROBEBTS,  O. 
concur. 


3^  and  RAYN0LD3, 


STATE  «X  rel.  EVANS  v.  FIELD,  Con'r  «t 
Publlo  Laadt.  at  al.   (Ne.  2434.) 

(Supreme  Court  of  New  Mexico.     Oct.  22, 
1921.    Rehearing  Denied  Not.  26.  1021.) 

fByUahut  ly  Court.) 

I.  States   «=»IOI  (2)— Mandamus   to  oompel 
ooaimlssioner  of  public  lands  to  Issue  a  dead 
beoaute  in  effect  action  aoainst  state. 
Mandamiu  will  not  lie  against  the  Com- 
miasioner  of  Public  Lands  to  compel  him  to  Is- 
sue a  deed  conveyiDg  the  public  lands  free 
from  the  reservation  of  the  minerals  therein, 
which  reserratlOD  was  contained  In  the  con- 
tract Of  sale,  beeaoee  it  is,  in  effect,  an  action 
a^nst  the  state. 


2.  Statat  4t=»l9l(l)— Canaot  be  inad  without 
consent. 

No  sovereign  state  can  be  sned  in  its  own 
courts,  or  any  other,  without  its  consent 

Appeal  from  District  Court,  Banta  Ffi 
County;  Holloman,  Judge. 

Application  by  the  State,  on  the  relation 
of  Arthur  J.  Evans  on  a'  writ  of  mandamus 
against  Nelson  A.  Field,  Commissioner  of 
Public  Lands,  and  another,  to  compel  de- 
livery of  a  deed  or  patent  for  land  previously 
sold  by  the  State  to  the  relator  upon  de- 
ferred payment  idan.  Judgment  for  the  re- 
lator, and  the  d^raidants  appeaL  Reversed 
and  remanded,  with  directions  to  discharge 
the  writ 

Harry  M,  Bowman,  Atty.  Qeo.,  for  ap- 
pellants. 

Raiehan  ft  Ollbert,  of  Santa  Ffi,  fw  ap- 
pellee. 

PARKER,  J.  This  ia  a  proceeding  in  man- 
damus broi^^t  against  the  coinrolgrtoaer  of 
public  lands  to  oHupel  the  execnti(m  de- 
llToy  of  a  deed  or  patent  for  land  prefriounly 
sold  by  the  state  to  relator  upon  the  de- 
f«Ted  paymoit  plan.  The  omtract  of  sale 
was  in  the  usual  fOTm  adopted  by  the  state 
land  o&oe,  and  contained,  among  other  pro- 
visions, the  following: 

"This  land  is  being  purchased  for  the  pur- 
pose of  gra^ng  and  agriculture  fmly;  that 
whfle  the  land  herein  contracted  for  Is  beSeved 
to  be  essentially  nonmineral  land,  should  min- 
eral be  discovered  therein,  it  is  expressly  un- 
derstood and  agreed  that  Uiis  contract  is  baaed 
npon  the  express  condition  that  the  minerals 
therein  shall  be  and  are  reserved  to  the  fund 
or  institution  to  which  the  land  belongs,  to- 
gether with  the  right  of  way  to  the  commis- 
sioner, of  any  one  acting  under  his  anthori^, 
to  at  any  and  all  tunes  enter  upon  said  land 
and  mine  and  remove  the  minerals  therefrom 
without  let  or  hindrance." 

After  accepting  and  acting  upon  this  con- 
tract fk-om  August  17,  1917,  to  March  19, 
1919.  on  that  day  the  relate,  desiring  to 
complete  his  purchase,  tendered  to  the  com- 
mlssloner  the  total  balance  of  the  purchase 
price  of  the  land,  and  demanded  a  deed  con- 
veying the  same  in  fee  simple.  This  was 
refused  1^  the  commlsslcmer,  on  the  ground 
that  the  minerals  in  the  land  were  reserved 
to  the  state  in  the  contract  of  sale,  and  no 
conveyance  which  included  them  could  be 
demanded.  The  case  was  heard  in  the  dis- 
trict court  upon  the  petition  and  writ  and  a 
demurrer  to  the  same,  and  the  demurrer  was 
overruled.  The  respondent  elected  to  stand 
on  his  demurrer,  and  not  to  plead  further, 
and  a  peremptory  writ  was  awarded  com- 
manding  the  commissioner  to  execute  a  deed 
conveying  the  fee  to  relator  without  reser- 


4=3For  ottaar  eases  see  same  topic  and  KET-NUICBBA  tn  all  Key-Numbered  Digests  and  lodexes 
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TatioQ  of  mineral  rights.  Tbia  appeal  la 
I»-osecuted  from  tbat  Judgmrat 

It  Is  contended  by  the  Attorney  General  \ 
for  the  respondent  that  this  proceeding  is  | 
in  effect  an  action  against  the  state,  and  | 
cannot  be  maintained  without  Its  consent 
This  proposition  was  not  raised  by  the  de- 
murrer in  the  lower  court  and  la  presented 
here  for  the  first  time  under  the  first  assign- 
ment of  error,  which  Is  to  the  effect  that 
the  court  erred  In  oTernillng  the  demurrer 
because  the  state  was  a  necessary  party. 
This  assignment,  under  ordinary  drcum- 
stauces,  in  litigation  between  private  persons, 
would  hardly  be  held  snfflctent  to  present 
the  question  argued,  viz.  that  this  Is  an 
action  against  the  state  and  cannot  be  main- 
tained. The  question,  boweva:.  Is  one  of 
Jurisdiction,  if  the  ai^umoit  advanced  Is 
sound,  and  we  ought  to  and  will  consider  it, 
especially  In  view  of  its  public  nature. 

In  approaching  the  discuBsiou  the  facts 
should  be  clearly  In  mind.  It  is  to  be  re- 
membered that  the  lands  Invcdved  are  a  por- 
tion of  the  lands  granted  In  trust  to  the 
state  by  the  federal  government  for  certain 
specified  purposes.  The  grant  Is  of  tibe  fee, 
and  when  the  required  preliminaries  of  selec- 
tion by  the  state  had  been  performed,  and  the 
government  had  clear-listed  the  same  to  the 
state.  It  became  the  absolute  owner  of  the 
lands,  subject  only  to  the  trust  Imposed  by 
the  granting  act.  In  order  to  avail  them* 
selves  of  the  grant,  the  people  in  their  Con- 
stitution created  the  office  of  commissioner 
of  public  lauds  (section  1,  art  C),  and  clothed 
him  with  power  to  select*  locate,  classify, 
and  have  the  direction,  control,  care,  and 
dfspositlcm  of  all  public  lands,  under  the 
provisions  of  the  act  of  Congress  relating 
thereto,  and  such  regulations  as  might  be 
provided  by  law  (section  2,  art  13).  At  the 
tlrst  state  Legislature  an  act  was  passed 
somewhat  amplifying  the  constitutional  pro- 
visions (see  sections  C178  et  seq..  Code  191S), 
aod  in  section  1  of  the  act  (section  6178, 
Code  1916)  his  Jarlsdlctlon  over  the  land  la 
somewhat  more  broadly  stated!  to  the  ^ect 
that  It  extends  to  all  cases  except  as  other- 
wise specifically  provided  by  law.  It  is  fur< 
ther  to  be  remembered  that  the  commissioner 
made  a  contract  of  sale  of  the  land  in  con- 
troversy in  which  the  mineral  rights  were 
reserved  to  the  state.  The  state  has  never 
contracted  to  conv^  Oie  fee  of  these  lands, 
but  has  reserved  firom  the  sale  the  mln«*al 
rights  therein. 

Tbe  relator  bought  only  the  rigbt  to  the 
lands  for  agricultural  and  grazing  purposes, 
and  did  not  buy  the  right  to  the  minerals, 
if  any,  in  the  land&  He  now  aeelcs  to  exact 
from  the  state  something  which  the  state 
has  never  contracted  to  convey.  If  he  were 
seeking  to  compel  the  commissioner  to  per- 
form the  contract  as  made,  a  different  qnes- 
tiOD  would  be  presented.  If  the  commis- 
sioner were  arbitrarUj,  Cor  some  lll^al  rea- 


son or  no  reason,  refnalnjs  to  carry  oat  a 
contract  which  he  had  made  on  bdiaU  of 
the  state  with  the  relator,  the  performance 
of  which  would  be  a  mere  ministerial  duty, 
I  his  actlcm  might  perhaps  be  controlled  by 
mandamus.  But  he  is  doing  nothing  of  the 
kind.  He  is  simply  standing  on  the  contract 
as  made,  while  relator  is  seeking  from  the 
state  something  different  from  what  the  con- 
tract spedfled.  Under  such  circumstances 
it  is  not  the  action  of  tbe  commissioner 
which  is  sought  to  be  ctmtroUed,  but  It  is 
the  action  of  the  state  which  It  Is  sought 
to  compel,  and  thereby  secure  a  proper^* 
right  now  held  and  owned  by  the  state  and 
which  it  has  never  agreed  to  convey.  Under 
such  circumstances  tbe  proceeding  must  be 
considered  one  against  the  state. 

[1,2]  It  iB  a  fundamental  doctrine  at  com- 
mon law  and  everywhere  in  America  that 
no  sovereign  state  can  be  sued  in  its  own 
courts  or  in  any  other  without  its  consent 
and  permission.  See  Smith  v.  Reeves,  178 
U.  S.  436,  20  iSup.  Ct.  919,  44  L.  Ed.  U40t  in 
which  many  former  decisions  ctf  the  Su^eme 
Court  are  referred  to.  See,  also,  Eawan- 
anakoa  v.  Polyblank.  206  U.  3.  349,  27  Sup. 
Ct  626,  51  L.  Ed.  834.  ISee,  also,  25  R.  C. 
U  "States."  S  49.  At  an  early  date  the  Su- 
preme CTourt  of  the  United  States  bdd,  that 
under  tbe  constitutional  provision  granting 
Judicial  power  to  the  federal  courts  extend- 
ing to  controversies  "between  a  state  and 
citizens  of  another  state,"  tbe  citizens  of  one 
state  might  sue  another  state  in  the  federal 
courts.  Chisholm  v.  Georgia,  2  DalL  419,  1 
U  Ed.  440.  This  decision  met  with  such 
popular  disapproval  that  the  Eleven  th 
Amendment  to  the  Constitution  waa  Immedi- 
ately proposed,  and  In  due  course  was  adopt- 
ed by  the  states.  This  amendment  restrained 
the  federal  power  in  terms,  and  prohibited 
citizens  of  one  state  from  maintaining  a 
suit  in  the  federal  courts  against  another 
state.  See  Hans  v.  Louisiana,  134  U.  S.  l, 
10  fiup.  Ct  604.  33  U  Ed.  842. 

While  the  question  as  to  the  Jurisdiction 
of  the  federal  courts  under  the  Oonstltntiou 
and  the  Eleventh  Amendment  i«  not  always 
identical  with  the  question  aa  to  the  juris- 
diction of  state  courts  to  entertain  actions 
by  Its  own  citizens  against  the  state,  it  is 
nevertheless  true  that  the  Supreme  Court 
of  the  United  States  has  been  called  nptm 
In  numerous  cases  to  determine  what  Is  and 
what  is  not  a  suit  against  the  state,  and  the 
great  learning  of  that  court  has  so  Illumi- 
nated the  question  as  to  make  those  dedalMu 
of  the  highest  controlling  influence  In  det^ 
mining  such  questions.  We  believe  that  the 
status  of  ojdnlon  ot  the  Supreme  Court  of 
the  United  States  may  be  stated  as  follows : 
Where  the  contract  is  between  the  individual 
and  the  state,  any  action  founded  upon  It 
against  defendants  who  are  ofBcers  of  the 
state,  the  object  of  which  la  to  enforce  the 
spedflc  performance  by  oompeUlng  those 
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things  to  be  done  by  the  defendants  which, 
when  done,  vonid  constitute  a  performance 
by  the  state,  or  to  forbid  the  doing  of  those 
things  which,  if  done,  would  be  simjriy 
breaches  of  the  contract  of  the  state,  is  in 
substance  a  suit  against  the  state  Itself,  and 
within  the  prohibition  of  the  Constitution. 
See  In  re  Ayres.  123  C.  S.  443,  602,  8  Sup. 
CL  164,  31  L.  Ed.  216;  Pennoyer  v.  McCon- 
naughy,  140  U.  S.  1,  9,  U  Sup.  Ct  699.  86  I* 
Ed.  363;  Reagan  v.  Farmers'  Loan,  etc.,  Co., 
164  U.  S.  3^,  389,  14  Bup.  Ct  1047,  38  L. 
E3d.  1014 ;  Hagood  v.  Southern,  117  U.  8.  52, 
6  Sup.  Ct  608,  29  L.  Ed.  805;  Cunningham 
T.  Macon,  etc.,  R.  Co.,  109  V.  8.  446.  455,  3 
Sup.  Ct  292.  609,  27  Ll  Ed.  992 ;  Louisiana 
V.  Jumel,  107  U.  S.  711,  2  Sup.  Ct  128,  27 
L.  Ed.  448;  Antoni  t.  Qreenhow,  107  U.  S. 
769,  2  Sup.  Ct  91,  27  L.  £d.  468 ;  Louisiana 
ex  rd.  New  Tork  Guaranty,  etc.,  Co.  t. 
Steele,  134  V.  S.  230,  10  Sup.  Ct.  611.  33 
L.  Ed.  891.  The  later  cases  in  the  Supr^ne 
Court  of  the  United  ^States  merely  ampUfy 
and  illostrate  the  principles  which  have  been 
deTeloped  in  Ute  cases  cited  abore,  and  need 
not  be  ^ted  here. 

On  the  other  hand,  where  the  law  directs 
or  commands  a  state  officer  to  perform  an 
act  under  given  circnmstancea,  which  per- 
formance is  a  mere  ministerial  act,  not 
Involving  discretion,  mandamus  will  lie  to 
compel  the  action,  notwithstanding  perform- 
ance of  the  state's  contract  may  incidentally 
result  In  such  a  case  the  action  is  not 
really  upon  the  «Hitract  but  is  against  the 
officer  as  a  wrongdoer.  He  Is,  under  such 
circumstances,  not  only  violating  the  rlglitB 
of  the  relator,  but  Is  disobeying  the  express 
commands  of  his  principal,  the  state.  In- 
junction will  likewise  lie  to  restrain  Illegal 
action  of  a  state  officer,  nothwltbstanding 
a  breach  of  the  state's  contract  may  thus 
incidentally  be  prevoited.  Upon  this  subject 
there  are  many  case^  only  a  few  of  which 
need  be  noticed. 

Pennoyer  v.  McOonnaughy,  140  U.  S.  1,  11 
Sup.  Ct.  699.  86  L.  Ed.  363,  was  a  suit  in 
equity  to  restrain  and  enjoin  the  Governor, 
secretary  of  state,  and  treasurer  of  the  state 
of  Oregon  from  selling  and  conveying  a  large 
amount  of  land  to  which  the  appellee  as- 
serted title.  The  law  in  that  state  provided 
a  method  for  the  disposal  of  the  lands,  and 
appellee's  predecessor  in  title  made  applica- 
tion to  purchase  a  large  quantity  of  these 
lands  in  pursuance  of  the  i^vlsloiis  of  tise 
act,  and  paid  to  the  board  of  commissioners, 
as  required  by  the  act  20  per  cwtum  of  the 
price  of  the  lands.  After  app^ee's  prede* 
cessor  In  title  had  made  his  appllcfttioB, 
but  before  he  had  made  his  first  payment, 
the  Legislature  of  Oregon  passed  an  act  re- 
pealing the  act  under  which  the  application 
for  the  lands  had  been  made,  and  authorized 
and  directed  the  commissiouers  to  cancel  all 
certificates  of  sale  of  the  kind  held  by  the 
appellee's  predecessor  In  tltlet  In  pnrsoanoe 


of  this  act  the  board  of  Innd  commlssiraiers 
canceled  tite  certificates  of  sale  in  question 
and  ordered  the  lands  to  be  sold,  and  had 
actually  sold  a  portion  of  the  same  when 
the  action  was  filed.  After  an  ^borate  re- 
view of  all  of  ttie  cases  np  to  that  time  the 
court  said: 

"TUB  Immuiii^  of  a  state  from  suit  is  ab- 
solute and  nnqoalified,  and  the  constltntional 
provision  Becoring  it  is  not  to  be  so  construed 
as  to  place  the  state  within  the  reach  of  the 
process  of  the  court  Accordingly,  it  is  equal- 
ly well  settled  that  a  suit  against  the  officers 
of  a  state,  to  compel  them  to  do  the  acts  which 
constitute  a  performance  by  it  of  its  contracts, 
is,  in  effect,  a  suit  against  the  state  itself. 

"In  the  appllcatiMi  of  this  latter  prinoipte, 
two  classes  of  cases  have  appeared  in  the  de- 
cisions of  tUs  court  and  it  Is  in  determinfaig  to 
which  class  SI  particalar  case  belongs  Diat 
differing  views  have  been  presented. 

"The  first  class  is  where  the  suit  is  brought 
against  the  officers  of  the  state,  as  represent- 
ing the  state's  action  and  liability,  thus  mak- 
ing it.  though  not  a  party  to  the  record,  the 
real  party  against  ^riiich  the  Judgment  wUl  so 
operate  ss  to  compel  it  to  spedfiesl^  pwforra 
its  contracts.  [Citing  cases.) 

"Hm  other  class  Is  where  a  suit  Is  brought 
against  defendants  who,  daiming  to  act  as  of- 
ficers of  ttie  state,  and  onder  tiie  color  of  an 
unconstitntiona]  statute,  commit  acts  of  wrong 
and  injury  to  the  rights  and  property  of  the 
plaintiff  acquired  under  a  contract  with  the 
state.  Such  suit  whether  brought  to  recover 
money  or  propeii?  in  the  hands  of  such  de- 
fendants, unlawfully  taken  by  them  in  behalf 
of  the  state,  or  for  compensation  in  damages, 
or,  in  a  proper  case  where  ^  remedy  at  law 
is  Inadequate,  for  an  injunction  to  prevent  such 
wrong  and  hijury,  or  for  a  mandamus,  in  a 
like  case,  to  enforce  upon  the  defendant  the 
performance  of  a  plain,  legal  duty,  purely  min- 
isterial—is not  within  the  meaning  of  the 
Eleventh  Amendment  an  action  against  the 
state.   [Citing  cases.]" 

Following  this  statement  is  an  ^borate 
review  of  most  of  the  cases  in  the  Supreme 
Court  np  to  that  time,  and  the  decree  en- 
joining the  board  of  land  commissioners  was 
affirmed.  This  case  is  authority,  for  tbe 
proposition  that  the  fact  that  the  rights 
ought  to  be  protected  or  secured  arise  out  of 
a  contract  with  the  state  is  not  determlua* 
tive  of  the  question  aa  to  whether  the  suit 
is  in  fact  against  the  state.  If  the  action 
sought  to  be  controlled  is  wrongful,  either  by 
reason  of  being  In  pursuance  of  an  unooi^- 
stitutlonal  statute,  or  by  reason  of  the  un- 
lawful  action  of  a  public  officer,  the  right 
to  restrain  the  action  is  coBoiplete,  and  a  pro> 
ceeding  for  Uiat  pnipose  Is  not  a  suit  against 
the  state. 

Poindexter  v.  Greenhow,  U4  U.  S.  270,  6 
Sup.  Ct  903.  962,  29  L.  Ed.  186,  was  an  ac* 
tiou  in  detinue  to  recover  pMsesf^on  of  pw- 
Bonal  property  sedsed  for  taxes  under  an 
unconstitutional  statute  which  impaired  the 
obligation  of  a  contract  tietweai  the  state  of 
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Virginia  and  holders  of  coupon  bonds  of  the 
state  to  recelTo  said  bonds  and  coupons  In 
payment  of  the  taxes.  The  action  was  held 
not'  against  the  state.  In  the  discussion  it 
is  pointed  out  that,  unless  the  state  is  a 
party  In  a  substantial  sense,  suits  betwerai 
IndlTidnals  may  be  maintained,  notwith- 
standing QielF  determination  may  Incidental- 
ly and  consequentally  affed:  the  state's  eon- 
traet. 

In  Board  of  Liquidation  t.  McComb,  92 
n.  S.  631,  2S  L  Bd.  623,  the  decree  appealed 
from  was  for  an  injunction  to  restrain  the 
board  of  liquidation  of  the  state  of  Loni^- 
ana  from  using  the  bonds  of  the  state  for  the 
liquidation  of  a  certain  debt  claimed  to  be 
due  from  the  state  to  the  Louisiana  Levee 
Company,  and  from  issuing  any  other  state 
bonds  in  paymttit  of  said  pretraded  debt. 
UcComb  alleged  that  be  was  the  bolder  of 
some  of  the  bonds,  and  that  the  employment 
of  the  bonds  for  the  purpose  proposed  would 
depreciate  their  value.  The  d^mdants  de- 
murred, and,  the  demurrer  bebaz  owruled, 
and  fbe  defendants  refnsing  to  idead  farther, 
a  decree  was  entered.  These  bonds  were  Is- 
sued under  an  act  of  the  Legislature  for  the 
purpose  of  refunding  the  state  debt  Subse- 
quent to  the  Issue  of  tliese  bonds  the  Legis- 
lature passed  an  act  authorizing  the  diver- 
sion of  a  portion  of  the  same  to  the  Louisi- 
ana Levee  Company  In  liquidation  of  a  debt 
to  It  which  was  not  of  the  character  or  kind 
contemplated  by  the  act  under  which  the 
bonds  were  Issued.  The  court  held  that  in- 
junction was  a  ^oper  remedy  In  such  cases, 
as  the  state  officers,  Id  order  to  Justify  their 
conduct,  must  rely  upon  an  unconstitutional 
law,  which  was  no  protection,  and  left  them 
in  the  position  of  wrongdoers.  In  that  case 
It  is  said  that,  where  a  plain  official  duty, 
requiring  no  exercise  of  official  discretion, 
is  to  be  performed,  mandamus  to  compel  ae- 
tlon  or  Injunction  to  restrain  Illegal  action 
may  be  had,  citing  Osbom  v.  Banlc,  9  Wheat. 
8S9,  6  L.  Ed.  £04;  Davis  v.  Gimy,  16  Wall. 
230,  21  L.  Ed.  447. 

In  Greenwood  Cemetery  Land  Co.  v.  Boutt, 
17  Colo.  156,  28  Pac.  1125,  15  L.  R.  A.  869, 
81  Am.  8t  Bep.  284,  it  was  held  that  the 
court  had  Jurisdiction  of  an  action  brought 
for  the  purpose  of  requiring  the  state  board 
of  land  commissioners,  wtilcb  Included  the 
Governor,  to  receive  money  of  the  plaintiff, 
and  to  Issue  it  a  deed  or  patent  to  be  signed 
by  the  Governor.  This  case  was  followed 
In  Colorado  EHiel  &  Iron  Co.  v.  State  Land 
Commissioners,  14  Colo.  App.  84,  60  Pac.  367, 
in  which  the  lend  commissioners  were  com- 
I)olled  to  issue  a  lease  after  it  had  exercised 
its  discretion  and  had  contracted  for  the 
lease;  also.  In  State  Land  Commissioners  v. 
Carpenter,.  16  Colo.  App.  436,  66  Paa  165,  an 
action  was  maintained  against  the  state  tend 
commission  respecting  the  reinstatement  and 
cancellation  of  leases. 


In  State  ex  rel.  McGnery  v.  Nidiolls,  42 
La.  Ann.  209,  7  South.  738,  the  relator  had 
contracted  with  the  then  Governor  of  the 
state  in  pursuance  of  an  act  of  the  Le^s- 
lature  to  recover  for  the  state  all  lands  do- 
nated to  her  by  the  government  as  swamp 
lands,  and  he  was  to  receive  a  certain  per- 
centage of  the  lands  secured  by  htm  as  the 
attorney  for  the  state.  The  succeeding  Gov- 
ernor and  the  then  register  of  the  state  land 
office  refused  to  comply  with  the  ccmtract 
and  to  allot  to  the  relator  his  proportion  of 
the  lands.  Hie  court  awarded  a  peremptory 
mandamus  to  compel  the  performance  of 
what  the  court  denominates  a  mlniatoial 
duty  prescribed  by  the  law  authorizing  thie 
making  of  &e  contract  with  relator. 

In  State  v.  Toole,  26  Mont.  22,  66  Paa  496. 
65  L.  B.  A.  644,  91  Am.  St  Bep.  386,  a  man- 
damus against  the  state  furnishing  board  to 
compel  it  to  enter  into  a  formal  contract  for 
furnishing  supplies  by  the  rdator  was  sus- 
tained. Belator's  bid  had  been  accepted, 
but  the  board  refused  to  enter  into  the  con- 
tract, solely  because  some  labor  organiza- 
tions had  protested  against  the  contract 
The  proposal  of  the  plaintitE  was  regularly 
acc^ted,  and  the  contract  let  to  it  as  the  low- 
est responsible  bidder  after  a  compliance 
with  all  the  statutory  requlr^enta.  The 
state,  by  its  authorized  agent,  awarded  a  con- 
tract and  the  object  of  the  proceeding  was 
to  compel  the  defendants  as  public  officers 
to  sign  the  formal  contract  and  thereby  per- 
form what  is  alleged  to  be  their  ministerial 
duty.  The  court  after  quoting  from  In  re 
Ayres,  128  U.  S.  606.  8  Sup.  Ct  164.  31  Ll  Ed. 
216,  holds  that  mandamus  will  lie  to  compel 
the  execution  of  the  contract,  and  says: 

"If  the  defendants  owe  to  the  plaintiff  the 
performance  of  an  act  which  the  law  spedaUy 
enjoins  aa  a  dnty  retultins  from  an  office — 
in  other  words,  if  the  defendaata  as  members 
of  the  board  owe  to  the  plaintiff  a  doty,  and 
the  performance  of  that  dnty  is  a  ministerial 
act  not  Involving  the  exercise  of  discretion  or 
Judgment— the  writ  of  mandate  will  lie  to  com- 
pel such  performance,  and  the  state  is  not 
thereby  sabjected  to  an  action  or  proceeding." 

See,  also,  on  this  subject  26  Cyc.  p.  227: 
86  Cyc.  917;  26  B.  a  L.  "States."  |  50;  26 
A.  &  B.  Ency.  Law,  490,  491:  1  Bose's  Code 
Fed.  Proc.  pp.  60,  61. 

Exhaustive  notes  are  appended  to  the  fol- 
lowing casea,  where  mopt  If  not  all,  of  the 
cases  on  this  subject  are  collected.  See  I^t- 
cock  V.  State,  91  Ark.  637.  131  S.  W.  742,  134 
Am.  St  Bep.  88;  Louisville  A  Nashville  R. 
R  Co.  V.  Bailroad  Com'rs,  68  Fla.  491,  58 
Sooth.  543,  44  L.  B.  A.  (N.  S.)  189:  Miller  v. 
State  Board  of  Agriculture.  48  W.  Va.  192. 
32  S.  E.  1007.  76  Am.  St  Bep.  Sll:  Cooke 
V.  IverftoD,  108  Minn.  888, 122  N.-  W.  251,  52 
L.  B.  A.  (N.  S.)  416. 

There  is  a  distinction  sometimes  pointed 
out  in  the  cases  between  ttn  appUcabiUty  of 
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Injunction  and  mandamus  where  the  question 
Is  as  to  whether  snit  is  or  Is  not  against  the 
state.  This  distinction  Is  pointed  out,  and 
other  cases  discussed.  In  Pennoyer  v.  McGon- 
naughy,  supra.  The  two  remedies  largely 
cover  the  same  field.  If  the  state  has  com- 
manded, and  the  duty  Is  ministerial,  manda- 
mus may  be  had  to  compel  action  or  Injunc- 
tion to  restrain  violation  of  the  duty.  Board 
of  Liquidation  v.  McComb,  supra.  Neither 
would  be  actions  against  the  state.  The  con- 
trol of  the  officer  would  be,  In  either  case, 
m^ely  effectuating  what  the  state  bad  al- 
ready commanded.  In  case,  however,  a  state 
Is  the  wrongdoer,  and  the  officer  is  In  no  way 
personally  concerned,  man'damus  to  compel 
action  by  the  officer  by  way  of  performance 
of  the  state's  contract  cannot  be  maintained 
because  it  Is  a  suit  against  the  stata  On 
the  other  hand,  where  the  state  is  the  wrong- 
doer and  the  officer  Is  proceeding  under  the 
unconstitutional  mandate  of  the  state,  he 
may,  in  a  proper  case,  be  restrained,  not- 
withstanding the  indirect  effect  of  the  in- 
junction is  to  prevent  the  breach  of  the 
atate^B  contract.  This  is  ao  because  the  un- 
constitutional law  Is  no  law  and  leaves  the 
state  officer  in  the  position  of  a  wrongdoer. 
McGahey  v.  Virginia,  135  U.  S.  662.  10  Sup. 
Gt  972,  34  L.  Bd.  304.  The  forcfiiolng  dis- 
tinctions do  not  exhaust  the  subject,  but  tbey 
are  correct  bo  far  as  tiiey  go,  and  are  suf- 
ficient for  our  punwsea  in  this  case. 

It  seems  clear  from  the  foregoing  cases 
that,  If  the  relator  was  seeking  to  compel 
the  commissioner  of  public  lands  to  execute 
a  deed  in  accordance  with  the  contract,  there 
would  be  no  difficulty  In  enforcing  the  duty 
by  mandamus,  because  under  the  provisions 
of  section  5236,  Code  1916,  it  is  made  the 


paymait  of  the  purchase  price  for  the  public 
lands,  to  immediately  issue  a  deed  for  the 
lands  BO  purdbased. 

As  heretofore  pfrfnted  out*  however,  tbiM  Is 
not  what  the  relator  is  seeking.  He  Is  seek- 
ing to  compel  the  commissioner  to  execute 
to  him  a  deed  conveying  tbe  absolute  fee 
without  reservation  of  the  mineral  rights 
In  the  land.  If  he  is  to  succeed  he  is  com- 
pelling the  state  to  part  with  something 
which  it  has  never  contracted  to  s6U.  He 
is  seeking  to  compel  the  state,  throu^  its 
only  autborised  agent,  the  commissioner,  to 
make  a  otmtract  with  him,  and  to  execute  the 
same,  such  as  it  luu  nmea  agreed  to  do. 
The  state  had  a  direct,  peetmlary,  and  pri^ 


erty  Interest  In  the  matter  involved,  and 
there  is  no  law  which  can  be  pointed  to  mak- 
ing it  the  official  duty  of  the  commissioner 
to  execute  the  deed  as  claimed  by  relator. 
It  seems  dear,  therefore,  that  under  mcb 
drcumstances  this  is  a  suit  against  the  state 
of  New  Mexico  to  which  the  state  has  never 
given  Us  consent,  and  which  cannot  for  that 
reason  be  maintained. 

An  argument  is  presented  by  counsel  for 
appellee  In  support  of  the  Judgment  to  the 
effect  that  the  reservation  In  the  contract  of 
sale  was  without  authority  on  the  part  of 
the  commissioner,  and  is  therefore  void  and 
of  no  effect,  and  does  not  authorize  the  com- 
missioner to  refuse  to  him  a  deed  of  the  ab- 
solute fee.  The  argument  proceeds  upon  the 
theory  that  a  condition  imposed  by  the  execu- 
tive officers  of  the  land  department  which  Is 
in  contravention  of,  or  unauthorized  by,  law 
is  void,  and  the  purchaser  will  take  his  title 
free  from  the  condition.  Counsel  relies  upon 
the  federal  cases,  and  prindpally  that  of 
Burke  V.  S.  P.  R.  R,  Co.,  234  U.  S.  696,  34 
Sup.  Ct  907,  6S  U  Ed.  1627.  We  do  not  dean 
these  United  States  cases  as  applicable. 
Whether  the  commissioner  of  public  lands 
has  power  and  authority  to  make  the  reser- 
vation, whch  he  has  made  In  this  case,  it  is 
unnecessary  for  us  to  determine.  If  he  has 
not  the  power,  when  the  purchaser  takes  a 
deed  with  the  reservation  cwtalned  therein, 
there  may  arise  a  question  as  to  the  effect  of 
the  reservation  in  some  controversy  which 
may  arise  when  the  commissioner  or  some  one 
under  him  begins  to  explore  for  minerals; 
but  mandamus  is  not  a  proper  remedy  to  try 
such  a  Question  In  a  case  of  this  kind  where 
the  state  itself  is  iuvtdved. 

It  ftxq^ears  frcon  the  record  that  an  oil  and 


statutory  duty  of  Uie  commissioners,  upon  'gas  lease  lias,  subseauent  to  the  tender  and 


demand  for  deed  b7  relator,  been  executed 
to  Beed,  the  otJier  respondent  The  same  oon- 
sideratlons  heretofore  pointed  out  control  in 
regard  to  this  leaser  Uandomos  to  cancel 
this  lease  cannot  be  maintained  If  manda- 
mus to  convey  without  the  reservation  which 
contcaQdatea  the  maUng  of  the  lease  cannot 
be  maintained. 

It  follows  ttotn  the  foregotag  that  the  Judg- 
ment of  the  court  below  is  erroneous,  and 
should  be  reversed,  and  the  case  remanded, 
Willi  directions  to  discharge  tbe  writ;  and, 
it  ii  80  ordered. 


BOBBRTS,  a 
concur. 


and  BATNOLDS,  J. 
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HUNT  V.  BLLI8.    (No.  2476.) 

(Supreme  Court  of  New  Mexico.    Oct  22, 
1921.   Behearinc  Denied  Not.  29,  1921.) 

(ByVabus  by  the  Court.} 

Vendor  ud  porohuer  «s>232(2)— Oocapuoy 
of  land  by  one  not  holdlag  reoord  title  naet 
b«  euob  as  to  put  a  pnident  man  apoa  !■- 
qulry,  to  Imply  aotlee  to  parofiaser. 
PoBsession  or  occapancj  of  land,  by  one  not 
the  holder  of  the  record  title,  to  implj  notice 
of  an  oatatsnding  title  to  one  parehaafav  ''o°> 
the  holder  of  the  reoord  title,  most  bo  such 
as  would  under  the  clreamatancea  put  a  pru- 
dent man  upon  fnqniry. 

Appeal  f^m  District  Oourt,  tJnioa  Oonn- 
ty;  Lelb,  Jodige. 

Suit  by  Otaarlea  U  Hnnt  againat  Dave  £2- 
Ua.  JDdgment  tat  tbm  iaUxOMnt,  and  the 
plalntUt  aiqiKala.  Afflrmed. 

Hugh  B.  Woodward,  of  Olaj^on,  and  A- 
Paul  Sl^;^  of  Nara  Tlaa,  for  appellant 
Tocmdn  A  Taylor,  of  Clayton,  tm  appellee. 

BATNOLDS,  J.  Thts  Is  a  anlt  to  quiet 
title  to  820  acres  of  land  brought  by  Charles 
L.  Hunt  against  Dave  Ellis  In  the  district 
court  of  Uuion  county.  Title  Is  dalmed  by 
Hunt  under  a  deed  from  Frederick  Ziran- 
sky.  patentee  from  the  United  States  govern- 
ment, dated  February  M,  1916,  regularly  exe- 
cuted. a<toiowledged.  and  filed  for  record  In 
the  office  of  the  recorder  of  Union  county, 
December  26,  1916.  Title  Is  claimed  by  the 
defendant  Dave  Bills,  under  a  warranty 
deed  from  Frederick  Zivansky,  patentee 
from  the  United  States  govemmmt,  dated 
DecembiAr,  6^  1916,  also  r^larly  executed, 
acknowledged,  and  deUvered  and  properly 
filed  for  record  in  the  office  of  the  recwder  of 
Union  county  on  Dec^ber  6,  1916.  The 
plaintiff.  Hunt,  appellant  here,  on  trial 
sought  to  prove  actual  notice  to  the  defend- 
ant, EUla,  of  plalntifTs  deed  at  the  time  the 
defoidant,  EUls,  rec^ved  his  deed  from  Zl- 
vansky,  and  sought  farther  to  prove  such 
facts  as  would  impute  constructive  notice 
to  EUls,  the  defendant  If  he  had  no  actual 
notice  of  platntUTa  title.  The  evidence  of 
actual  notice  was  omtroverted,  and  the 
court  found  in  flavor  of  the  d^endant,  Sails, 
on  this  issue. 

The  facts  relative  to  the  constructive  no- 
tice were  snlwtantially  undisputed  and  un- 
controverted,  but  the  court  held  them  inauffl- 
clent  to  effect  tbe  defendant,  Ellis,  with  no- 
tice of  the  platoUff's  titie  and  entered  a 
Jodgmoit  that  tbe  title  of  Mils  was  para- 
nunmt  Tbe  court  also  fttand  as  a  fact : 

"That  the  defendant^  EHUb,  pordiased  said 
lands  in  qoeiti<m  from  said  Zivansky  in  good 
faith  and  for  Talnable  consideration  and  with- 
out knowledge  or  notice  of  tbe  existence  of 


the  nnreaorded  warranty  deed  axecntad  by 
said  Zivansky  to  the  plaintiff,  Hvat  sn  Teb- 
mary  26,  1916,  and  without  knowle4|e  or  no- 
tice that  said  lands  had  been  sold  to  aaid 

Hunt" 

The  court  further  found: 

"That  the  defendant  BUia,  had  no  notice, 
actual  or  constructive,  of  any  possession  or 
ownership  of  the  lands  in  qnestion  by  the  plaln- 
titt.  Hunt  at  the  time  he  received  the  warranty 
deed  from  Ztvansky." 

From  tbe  Judgment  In  favor  of  BllUi  boM- 
ing  bis  title  paramount  the  plaintiff,  Hunt 
a];q[>eals  to  this  court 

The  facts  out  of  whl<di  this  ctrntzorony 
arose  are  as  follows : 

On  February  14,  1916,  VnieriA  Zivansky 
received  from  the  United  States  land  office  at 
Clayton  a  final  certificate  for  tiie  half  sec- 
tion of  land  wbidii  Is  the  subject  ctf  this  con- 
troversy. Thereafter  he  listed  the  land  for 
sale  with  oae  Bmest  Snydo-,  who  sold  tbe 
same  to  the  appelant  for  $000  and  Fdimary 
26,  1916,  Zivansliy  made  a  warrant  deed 
to  Hunt  Tbla  deed  on  completion  of  tlie 
payment  of  the  purchase  laice  In  May,  1916, 
was  sent  to  Tocumcarl,  the  county  seat  of 
Quay  county,  tor  record,  Inatead  of  to  Clay- 
ton, Union  county.  Tbe  deed  was  returned 
by  the  derk  to  appellanfa  agent;  who  laid  it 
away  In  his  flies,  and  it  was  not  recorded  in 
Union  county  until  December  26,  1916.  Tbe 
appellant  Is  a  randier  engaged  in  the  cattle 
business  In  Union  county.  The  land  In  con- 
troversy lies  within  his  pasture  and  near  his 
home  place.  Hie  ranch  of  appellant  consists 
of  12,000  to  13,000  acres.  He  used  the  land  in 
controversy  for  grazing  while  Zivansky  was 
occupying  the  same  as  entryman.  Zlvanaky 
had  lived  on  this  land  continuously  until  the 
date  of  bis  final  proof  for  a  period  of  el|^t 
years.  After  selling  the  land  to  the  appel- 
lant, Zivansky  vacated  the  house,  but  re- 
turned subsequently  and  lived  thereon  for  a 
shwt  time  while  be  was  working  for  aroel- 
lant 

Hie  record  shows  that  Zivansky  was  the 
bolder  of  a  final  receipt  from  the  United 
States  government  at  the  time  of  Ellis*  pur- 
chase. It  appears  In  tiie  testimony  that  EBlis 
w«it  to  the  h(xne  ranch  of  Hunt,  but  that 
Hunt  was  not  at  hom^  although  bis  wife  was. 
He  could  see  tbe  Zivansky  property  from 
Hunt's  home  place.  He  made  no  inquiry  of 
Mrs.  Hunt  as  to  iQvansky's  dalm,  but  Imme- 
diately a£t&e  inspecting  the  land  returned  to 
town,  and  a  few  days  thereafter  purchased 
the  same  from  Zivansky.  On  trial  of  the  case 
Zivansky  testified  first  tiiat  he  told  EUls  be 
bad  sold  the  land  to  Hunt  This  was  denied 
by  Ellis.  Before  he  sold  tiie  land  to  ERUs  he 
signed  an  affidavit,  which  was  Introduced  In 
evidence,  that  he  owned  the  land.  He  did  this 
In  order  to  get  bis  pateiU  tha«to  from  the 
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tnuted  States  govcnmwnt,  ■lUwogb  at  the 
thne  It  Kppoan  that  be  had  alnody  made  a 
deed  to  Htint  for  the  property  In  question. 
The  testimony  of  this  witness,  SSiTansky,  was 
contradlettay  and  nnsaUsftwtory,  and  was 
probaUy  dlnegaided  by  the  oourt  as  he 
seemed  uncertain  on  every  partlcalar  about 
which  he  testifled  and  coutradieted  himself 
numerous  times. 

Appelant  assigns  11.  errors,  hot  simpli- 
fies the  Issue  befwe  this  oourt  two  state- 
ments  in  bis  principal  and  reply  brief  to  the 
effect  that  the  whole  case  turns  vpaa  ome 
question,  L  9. :  Was  the  possession  of  Hunt 
as  proved  1^  the  oncontroTerted  evidence 
sufficient  to  charge  the  subsequent  pnr^aser, 
'  ElUs,  with  knowledge  of  Hunt's  title?  Ap- 
pellant furtber  states  Oiat  In  this  ctm,  the 
court  having  found  the  defendant  had  no  ac- 
tual notice  of  the  unrecorded  deed,  lOaln- 
tifTs  case  fails  unless  his  acta  of  poesesslon 
were  sufficient  to  impute  cMistmctlve  notice 
to  the  defendant  of  plalntlfTa  title.  Further 
tippeitant  states  that  it  is  the  coDCluslon  of 


cattle  upon  tb«  land  In  question;  Zinaasy 
had  lived  in  the  bouse  subsequoit  to  the  piir^ 
Chase;  and  it  Is  not  shown  by  the  evidence 
that  the  act  of  storing  cotbm  seed  cake  \a 
the  bouse  and  keQ)ing  it  under  lock  and  key 
made  any  apparent  cSiange  in  the  pojssesslon 
of  wblcb  Uie  appellant  bad  notice. 

The  general  principle  as  to  notice  to  ef> 
feet  purchaser  for  value  Is  as  follows: 

"Knowledge  of  such  facts  as  ought  to  put  a 
prudent  man  upon  inquiry  aa  to  the  tiUe 
charges  a  subsequent  purchaser  with  notice, 
not  onlj  of  those  facts  which  are  actually 
known,  bat  also  of  all  other  facts  which  a 
reasonably  diligent  investtgatioii  would  have 
ascertained,  provided  the  inqnlry  becomes  a 
duty  and  would  lead  to  the  knowledge  of  the 
requisite  facto  by  the  exercise  of  ordinary  dili- 
gence and  nnderstanding.  •  •  •  In  applying 
the  role  each  ease  must  be  governed  by  its 
own  peculiar  drcumstances."  "Vmdor  and 
Porchaser."  80  Gy&  p.  1708. 

This  caae  turns  upon  the  question  of  pos- 
sesslott  or  occupation  by  another  as  being 
the  court,  set  forth  la  the  second  finding  j  notice  to  the  purchaser  from  one  having  the 
above  quoted  which  appellant  alleges  is  er-.  record  tlUa 
ror.  and  submits  to  the  appellate  court  the 
question  whether  the  undisputed  facts  were 
not  such  as  to  effect  Ellis  with  constructive 
notice  of  Hunt's  unrecorded  deed. 

As  shown  from  the  above  quotatlcms  from 
the  brief  of  appellant,  the  whole  question 
turns  upon  the  proposition  of  whether  or 
not  the  possesion  of  Hunt  was  such  as  to 
amount  to  constructive  notice  to  Ellis  and 
whether  the  court  came  to  an  erroneous  con- 
clusion as  to  such  notice.  Ac^ellant  claims 
that  he  exercised  the  following  acts  of  poa- 
sessiou  over  the  land  in  question  after  the 
purchase:  First,  that  he  altered  the  fences 
thereou;  second,  that  he  used  the  house  up- 
on said  land  as  a  tenant  house  for  employees; 
third,  that  he  used  the  lands  continuously  as 
foiced  and  Inclosed  i>a8ture  for  the  purpose 
of  grazing  cattle  bearing  his  recorded  brand 
to  the  exclusion  of  other  cattle ;  fourth,  that 
be  used  the  house  on  the  land  In  question  as 
a  storehouse  for  cotton  seed  cake  from  the 
middle  of  October,  1916,  continuously  until 
May,  1917,  and  during  these  months  this 
house  was  unAer  lock  and  key,  and  that  appel- 
lant carried  the  keys;  fifth,  that  he  used  the 
vicinity  of  the  bouse  upon  the  land  In  ques- 
tion as  a  feeding  place  where  ne  fed  270 
bead  of  cattle  cotton  seed  cake  dally  from 
the  first  week  in  November,  1916,  imtU  the 
following  May. 

In  regard  to  the  first  proposition  that  he 
altered  the  fences  thereon,  the  appellant  testi- 
fied on  cross^xamlnation  that  the  fence  to  the 
pmpertj  was  practically  In  tbe  same  position 
subsequent  to  the  purchase  as  It  had  been  for 
years  before  Zlvansky  proved  up.  In  regard 
to  tlie  four  other  acts  of  possession,  they 
were  identical  with  appellant's  action  be- 
fore tbe  purchase ;  that  is.  he  bad  used  the 
bouse  for  bis  emplc^ces;  be  tmd  grazed  his 


"The  occupatioD  must  be  of  a  diaracter 
which  would  put  a  prudent  person  upon  In- 
gairy;  it  must  indicate  that  some  one  other 
than  he  who  appears  by  the  record  to  be  the 
owner  has  rights  la  the  premises.  What  acts 
may  or  may  not  constitute  a  possession  are 
necessarily  varied  and  depend  to  some  extent 
upon  the  nature,  locality,  and  use  to  which  the 
property  may  be  applied,  the  situation  of  the 
parties,  and  a  varied  of  drcumstances  which 
hare  necessarily  to  be  taken  into  consideratien 
in  determining  tbe  qoestion.  Actual  residence 
upon  the  land  is  not  required  to  effect  con- 
structive notice  of  title.  If  tho  party  is  in 
actual  poBsession,  and  there  are  continuous 
acts  of  ownership,  it  is  sufficient.  It  has 
been  held  that  possession  mast  be  evidenced 
by  an  indosare,  or  something  equivalent,  as 
ahowiog  the  extent  and  fact  of  his  d<Hnlnion 
and  control  in  the  pnmises.  Bat  this  is  not 
necessary  where  there  are  other  appropriate 
aets  oi  oceupaiMT.*'  *^endor  and  Pniehaser," 
89  Gye.  pp.  1749  and  17S0,  and  cases  dted. 

As  stated  in  the  above  quotation,  notice 
depends  upon  many  circumstances  and  varies  * 
with  the  particular  case.  There  Is  a  con- 
fiict  of  opinion  as  to  what  is  actual  notice  (29 
Oyc.  113,  "Notice"),  and  the  words  "con- 
structive notice"  -are  sometimes  used  to  de- 
note such  notice  as  tbe  law  implies  from  the 
recording  acts  and  also  from  acts  and  cir- 
cumstances. Distinctions  are  also  made  as 
to  Implied  and  express  notice.  See  "Notice," 
20  R  C.  I/.  339,  par.  2  and  cases  cited.  It 
Is  unnecessary  for  us  In  this  case  to  dlscusa 
or  attempt  to  reconcile  the  varloua  deflnltttma 
or  elucidate  the  distinctions. 

It  Is  vigorously  cont^ded  by  tbe  appellant 
tliat  the  case  of  McBee  v.  O'Connell,  19  N.  M. 
565,  145  Pac  1^  is  controlling,  and  we  agree 
that,  although  the  facto  in  that  case  are  dif- 
ferent,  the  principle   therein  announced 
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COToiu  this  cue.  In  that  ease  tbe  court, 
after  coneddering  flie  autiluwities,  qnotea  from 
the  case  of  Dkikay  Ltod,  10  Xowa,  644,  aa 
fMlom: 

"A  person  who  pnrchaiet  an  eitate  in  the 
posBesalon  of  another  than  hia  rendor  is  In 
OQiiilT— that  ia,  In  good  faith— bound  to  Inqoira 
of  Boch  poBseiMr  what  rlfht  he  liaa  In  th« 
estate.  If  he  fails  to  make  such  Inquiry  whidi 
ordinary-  good  faithi  requires  of  him,  equity 
charges  Um  with  notice  of  all  the  facta  that 
snch  Inqofzy  would  disdoae.** 

Tbe  case,  however,  differs  from  tbe  present 
one  In  the  nature  of  tbe  possession.  In  that 
case  It  was  held  that  the  possession  of  tbe 
plaintiff's  tenant  was  such  as  to  put  defend- 
ants on  inquiry  as  to  plalatlfTs  rights.  That 
situation  does  not  exist  in  tlie  present  case. 
Tbe  subsequent  poeseasion  of  Hunt  was  not 
different  from  that  which  it  had  been  before 
the  transfer,  and  there  was  nothing  under 
tbe  circumstances  of  this  case  in  bis  subse- 
quent possession— that  Is  nfter  tbe  making  of 
tbe  deed  to  him — to  put  Bills  upon  inquiry 
as  to  Hunt's  rights  In  the  property. 

For  tbe  reasons  atMive  stated,  we  hold  that 
the  conclusion  of  the  trial  court  was  correct 

Tbe  Judgment  is  therefore  afflnned,  aad 
it  Is  so  ordered. 

BOBERTS,  a  J.,  and  PABKBR,  ctmcnr. 


C.  R  SHAW  WHOLESALE  CO.  V.  HACK- 
BARTH. 

<Siipreme  Ooort  iii  Oraton.   Nov.  22,  1821.) 

1.  Costraota  4»»16— Offer  otRtalalaa  pronisa 
for  oeaaidanitioSr  aooaptad  hy  prtnlsMt  ooai- 
^atsB  esstraot 

An  offer  containing  a  promise  for  a  con* 
atderation  to  do  an  act  which  tlie  promisor  has 
a  right  to  do,  fc^owed  by  an  unqualified  and 
onequlTocal  acceptance  by  the  promisee,  cre- 
ates a  contract. 

2.  Geatraota  ^16— Offar  msat  Istatd  ts  ors- 
■  ate  oMlflation  «b  aooaptaaoo. 

An  offer,  to  be  sufficient,  must  be  one  which 
is  intended  of  itself  to  create  legal  relations  on 
acceptance,  and  must  be  capable  of  creating  a 
definite  obUgatlon. 

3.  Costraota  «=923-^ooaptaBoe  Rioat  be  um- 
aaslvoeai  asd  aaooadltloBal. 

Tbe  acceptance  of  an  offer  which  completes 
a  contract  must  be  pontive,  unconditiDnal,  uq- 
cquivocal,  and  unambiguous,  and  mnat  not 
change,  add  to,  or  qualify  the  terma  of  the 
offer. 

4.  Costraota  <&=>23— AddltloaaJ  ooNdWas  li  ao- 
o^tasea  rejeots  offer  aad  m^se  couater  of- 
fer. 

A  purported  acceptance  of  an  offer  whldi 
contidna  an  additional  condititm  is.  In  effect,  a 


rejection  ot  the  offer  and  the  making  of  a  ooon- 
ter  <^er,  whidt  becomes  a  binding  contract  only 
when  aoeepted  by  the  maker  of  ^e  ori^nal 
offer. 

5.  Coatraeta  ^23-4^Bdltfea  Is  ssaaptaMS 
whiek  weaM  be  IsiplM  desa  sot  njeet  offer. 

The  Insertion  by  tiie  aoosptw  of  a  eondl- 
tion  which  doea  net  qualify  the  offer  in  legal 
effect,  because  it  is  a  condition  which  the  law 
would  invly,  does  not  prevent  the  aoceptanee 
from  completing  the  contract 

6.  costraota  #a»26-WritlBgs  sloss  doterailse 
exlateaoa  of  eestraet  by  eerrasposdaaea. 

Where  it  waa  conceded  that  all  the  nego* 

tiations  for  the  alleged  contract  were  in  writ- 
ing, the  writings  alone  can  be  looked  to  to  de- 
termine whether  a  contract  resulted  therefrom. 

7.  Salsa  «»22(4)— Aeoaptaaee  speetfylai  90s 
day  paynast  rijsota  offer  Axtsg  se  tlsie  for 
psysiest 

In  viov  at  Or.  Ik  1  8205,  maldag  paym«it 
and  delivery  concurrent  unless  otherwise  spec- 
ified, an  acceptance  specifying  payment  on 
80  days'  time  was  a  rejection  of  an  offer  to 
sell  goods  which  stated  no  time  for  payment. 

8.  Sales  «3>22(4)-AeoeptaMo  SxIh  Mm  ot 
MiwHy  rajaota  offer  ellsst  as  ts  dslhrscy. 

An  offer  for  the  sale  of  lumber  to  be  maso- 
factored  and  delivered  is  rejected,  by  an  ac- 
ceptance thereof  which  spctifies  dellvny  shall 
be  made  by  a  specified  date,  where  titers  was  no 
evidence  that  the  date  ao  fixed  was  a  reaaondde 
time  for  delivery. 

9.  Sales  «»8i  (2)— Delivery  to  be  nado  wHIi- 
Is  raaaoaaUs  tlsis  sslsis  otherwise  spssMsd. 

Where  the  time  of  performance  of  a  con- 
tract for  the  manufacture  and  sale  of  gooda  is 
not  Bpedfied,  delivery  Is  to  be  made  within  a 
reasonable  timer  dependfaig  on  tlie  drcnm- 
stanees. 

10.  Sales  «»22(4)-Lotter  ladleaUsi  ballsr 
oostraet  waa  ooMplsted  was  sot  aooaptaaoo. 

Where  an  offer  to  sdl  goods  waa  rejected 
by  a  purported  acceptance  imposing  add^ional 
conditioDB,  a  Bubsequent  letter  by  tlie  seller. 
Indicating  a  belief  tliat  a  contract  uiated  be* 
tween  him  and  tbe  buyer,  waa  not  an  aeowt- 
ance  of  the  counter  otter  contained  In  tta  oon- 
^tional  aceeptanoe. 

11.  Contracts  «=922(3)— Aooeptaaoe  nsst  bo 

comsiBaloated. 

To  constitute  acceptance  of  an  offer  to 
make  a  bilateral  contract  there  must  be  an  ex- 
preaslon  of  the  intention  to  accept  by  word, 
sign,  or  writing  communicated  or  delivered  to 
the  person  maUng  the  offer,  or  hie  agent 

12.  CestMH  aad  usages  ^18— Must  be  ples^ 

ed. 

Before  a  custom  can  be  relied  upon  it  most 
be  pleaded. 

IS.  Caatoms  sad  asaflss  Cs>lt--Can  be  resort- 
odtoto  eoBStrse  oentraetbstsot  to  orsstelt 

Evidence  of  a  general  oostom  in  the  trade 
with  referenea  to  whldi  tbe  partiea  are  prc- 
anmed  to  have  contracted  ia  admiasIUe  to  aid 
in  the  consttuctitm  of  the  contract  which  Is 
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Vrored  to  hare  been  completed,  bat  Is  not  ad- 
missible to  wtabUili  the  existence  of  s  eon- 
tract  not  otherwise  established. 

In  Banc.  _ 
Appeal  from  Circuit  Court,  Wallowa  Cotm- 
t7 ;  J.  W.  Knowles,  Judge. 

On  rehearing.  Original  determination  set 
aside,  and  Judgment  of  the  trlftl  court  re- 
versed. 

For  original  (qplnion,  see  198  Fac.  008. 

Thos.  M.  Dill,  of  Enterprise,  for  appellant 
J.  A.  Burl^h,  of  Enterprise,  for  respond- 
ent 

RAND,  J.  The  main,  and  as  we  view  It  the 
only,  questlcm  necessary  for  the  determina- 
tion at  this  time  Is  whether  the  written  com- 
mnnications  passing  between  the  parties,  and 
which  are  copied  in  fall  In  the  original  opln- 
loD,  ccmstitute  a  valid  offer  and  acceptance 
restating  In  a  binding  contract.  This  ques- 
titm  must  be  determined  solely  from  the  lan- 
guage which  the  parties  used  In  their  com- 
munications to  each  oOier  concerning  the 
pit^osed  panaiaae  and  sale  ot  the  lumber. 
TbiB  Is  particolarly  so  because  it  Is  admitted 
that  all  of  thae  communlca lions  were  for- 
warded and  received  in  due  course  of  mall, 
thereby  eliminating  all  questions  exc^t  the 
l^al  effect  flowing  from  the  conununicatlons 
themselvea. 

Before  attempting  to  analyze;  these  com- 
munlcaOons  the  legal  principles  controlling 
the  determination  of  this  questUm  will  b« 
considered. 

[1]  It  may  be  stated,  as  a  general  rule  re- 
quiring no  citation  of  authority  for  Its  stqH 
port,  that  an  offer  containing  a  promise  for 
a  consideration  to  do  an  act  which  a  person 
has  a  lawful  right  to  do,  made  by  one  person 
to  another,  followed  by  an  unquallQed  and 
unequivocal  acceptance  by  the  person  to 
whom  it  is  made  of  the  offer  as  made,  creates 
a  contract  betwsen  the  person  making  the 
offer  and  the  person  accepting  It 

[2]  The  offer,  however,  must  be  one  which 
is  Intended  of  itaelf  to  create  legal  relations 
on  acc^tance,  and  must  be  capable  of  creat- 
ing a  definite  obligation.  It  must  not  be  a 
conunuuicutlon  of  information  as  to  certain 
facts  which  may  interest  the  party  to  whom 
It  is  communicated,  or  an  offer  intended 
merely  to  open  n^otlatlons  which  may  ultl- 
mately  result  In  a  contract,  or  Intended  to  call 
forth  an  offer  Id  legal  form  from  the  party 
to  whom  it  is  addressed.  1  Page  on  Con- 
tract^ (2d  Ed.)  !  81;  1  WilUston  on  Con- 
tracts, fi  37. 

[3]  The  acceptance  must  be  positive,  uncon- 
ditional, unequivocal,  and  unambiguous,  and 
must  not  change,  add  to,  ok  quali^  the  ternia 
ot  the  (rffer. 

"In  order  to  make  a  bargain  It  is  necessary 
that  the  aceqitor  shaU  give  in  retnm  for  the 


offerer's  promise  exactly  the  consideration 
wliicb  the  offerer  requests.  If  an  act  is  re- 
qnestedt  that  very  act  and  no  other  mast  be 
given.  If  a  promise  is  requested,  that  promise 
miBt  b«  made  absolutely  and  unqualifiedly. 
This  does  not  mean  necessarily  that  the  pre- 
cise worda  of  the  requested  promise  must  be 
rejwated,  but  by  a  positive  and  unqualified  as- 
sent to  the  proposal  the  acceptor  must,  in  ef- 
fect, agree  to  make  predsely  tlie  promise  re- 
quested; and  If  any  provision  Is  added  to  which 
the  offerer  did  not  assent,  the  consequence  is 
not  mer^  that  tliis  provision  Is  not  landing 
and  that  no  contract  is  formed,  but  that  the 
offer  is  rejected." 

"The  new  condition  ia  as  fatal  when  its  in- 
consistency with  the  offer  appears  by  implica- 
tion only  as  when  it  la  expUdtly  stated.  Thus, 
when  an  offer  la  made  by  maO  to  sell  stock,  a 
reply  in  terms  accepting  the  offer,  and  adding 
'Ship  with  draft  attached.*  adds  a  new  condi- 
tion, since  by  implication  the  place  ot  deUrery 
under  the  offer  was  the  seller's  residence,  and 
the  reply  transfers  it  to  the  boysr's.'*  1  WU- 
Uston  on  Contracts,  |  78. 

TbB  same  principle  is  stated  In  X  Page  on 
Omtracta  0tA  Kd.)  i  168,  aa  followa: 

"The  acceptance  of  an  offer  for  a  promise 
must,  furthermore,  oorrespond  to  the  offer 
at  every  point,  leaving  nothing  open  for  futnre 
negotiationa.  An  attempted  acceptance  which 
leaves  open  *  *  *  the  time  of  delivery,  or 
of  payment,  or  an  acceptance  as  to  the  price 
only,  is  withoat  validity." 

[4]  Where  the  offeree  imposes  an  additional 
condition  to  those  contained  in  the  offer,  or 
makes  a  counter  offer  or  oondltional  accept- 
ance which  amounts  to  a  counter  offer,  or 
makes  an  attempted  acceptance  which  seeks 
to  modify  one  or  more  of  the  terms  ot  the 
offer,  this  i^>erate8  as  a  rejection  of  the  orig- 
inal offer.  Before  the  counter  offer  can 
become  a  contract  it  must  be  accepted  by  the 
party  who  made  the  original  offer.  The  rea- 
son toe  tbt  rule  as  stated  by  Mr.  WUlls- 
ton  ts: 

"The  counter  offer  is  construed  as  bdng  in 
effect  a  statement  by  the  offeree,  not  only  that 
he  will  enter  Into  the  transaction  6n  the  terms 
stated  in  his  counter  offer,  bnt  also  by  implica- 
tion that  he  will  not  assent  to  the  terms  ot  the 
original  offer."  1  Willistm  on  Contracts,  1  SI. 

See,  also.  1  Page  on  Ctntracts,  |  109,  and 

6  B.  c.  L.  I  31.  p.  eoe. 

[S]  The  only  condition  to  the  offer  which 
can  be  added  In  tbe  acceptance  is  one  which 
does  not  qualify  tbe  offer  In  legal  effect,  or 
as  stated  In  1  Willlston  on  Contracts,  |  78: 

"Sometimes  an  acceptor  from  abundance  ot 
caution  inserts  a  condition  In  his  acceptance 
wliich  merely  expresses  what  would  be  implied 
in  fact  or  in  law  from  the  offer.  As  such  a  con- 
dition does  not  interfere  with  the  expression  of 
assent  to  all  the  terms  of  the  offer,  a  binding 
contract  Is  formed.  Thva  an  offer  to  sell  land 
may  be  accepted  snbjcet  to  the  coupon  that 
tlie  title  is  good.  For  onless  tbe  offer  exprsao- 
ly  wedfy  that  the  offeree  must  take  Us  duues 
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as  to  the  raliditj  of  the  titlo,  tte  mMBiat  «t  the 
offer  is  that  a  food  title  will  be  conrered.** 

[I]  Ab  an  tbat  vcDt  to  qpake  OP  thg  alleged 
contract  is  conceded  to  be  In  wrttlng,  we  must 
look  to  the  vittliigs  atom  to  determine 
whether  a  contract  resulted  therefrom.  The 
langoage  used  determines  whether  the  minds 
of  the  parties  met  or  not.  1  Page  oo  Con- 
tracts, I  73.  Or,  aa  atated  bj  this  court  in 
WUllamB  V.  Bnidlck.  68  Or.  41,  50^  126  Pat 
844,  120  Pac.  008: 

"The  apparent  mntnal  assent  of  the  parties, 
which  is  essential  to  the  formation  of  a  ralid 
agreement.  Is  to  be  gathered  from  the  langnage 
that  thC7  hare  employed." 

As  all  of  the  correspondence  may  be  found 
in  the  original  opinitm,  we  will  refer  to 
ant^  part  as  Is  deemed  material  to  this  In- 
qulry,  havlDC  in  mind  the  princl^es  of  law 
above  referred  to. 

On  March  21,  1917,  appellant  wrote  re- 
spcmdent,  stating: 

"Becardinff  the  shop  Inmber  wonld  bo  will- 
ing to  contract  providing  I  got  the  price  I  am 
boldlDff  it  for  tUm  on  a  52^  rate.** 

Then,  following  the  dimensions  and  prices 
quoted,  the  letter  doses  In  these  words: 

'Hiis  is  only  a  fair  price,  and  will  staj 
with  these  prices  until  I  see  that  conditions 
dianges  and  I  prefer  selling  ^4  as  I  have  con- 
tracted several  hundred  dioasand  of  the  6/4  A 
0/4  to  be  shipped  Ang.  As  Sept," 

As  the  words  '*to  be  shipped  Aug.  &  Sept" 
evidently  refer  to  lumber  contracted  to  par- 
ties other  tban  reqKHndent,  tb^  will  not  be 
further  considered.  On  fifarch  22d  respond- 
ent wrote  to  appellant,  acknowledging  receipt 
of  appeUanfs  letter  at  Marcb  21at.  and  stated: 

"We  win  be  wiUng  to  take  the  atu^  Inmber 
at  the  prices  you  qnote.  •  •  •  Now  you 
let  us  know  hew  many  thousand  feet  of  each 
thickness  ^4,  and  8/4  fon  wiU  let  us  have 
at  the  prices  yon  name,  and  we  win  send  you  a 
blanket  order  for  such  amounts.** 

On  April  3d  appellant  wrote  respondent  as 

follows: 

"Tour  letter  of  the  22ti  received.  I  would 
be  willing  to  let  ron  have  about  250  thousand 
8/4  #3  and  better  shop  at  the  prices  I  quoted 
7oa  «  •  •  This  is  not  aU  the  shop  I  will 
have,  but  is  all  I  want  to  eontract  at  the  pres- 
ent time," 

For  the  purposes  of  dlscussl(ai  we  shall 
assume,  wlthont  deeldix«,  that  the  language 
used  in  this  letter  oinitalned  a  ^finite  olfor, 
and  was  Intended  by  appellant  to'  create  a 
contract  when  accepted,  and  that  It  was  not 
Intended  merely  to  indicate  a  willingness  to 
pegptiate,  and  that  If  It  bad  been  accepted  ao- 
cordiug  to  the  terms  of  the  offer  It  woiild 
have  resulted  in  a  binding  and  enforceable 
CMtract.  *  - 


In  respondent's  letter  of  March  22d  Oie  !«• 
aptmdent  had  stated  to  tbe  appellant: 

"Now  jou  let  us  know  bow  msny  tiioaaand 
feet  of  eadi  tbi<teeas  •  •  •  you  win  let  ns 
have  at  the  paices  you  name  and  we  wffl  send 
yon  a  blanket  order  for  fluefa  amounts." 

Btvldently  it  was  intended  by  both  parties 
that  the  waning  the  so-called  blanket  or- 
der was  to  cMistitnte  the  method  by  wlildi 
the  acceptance  should  be  made  of  the  offer 
for  the  sale  of  mA  qoantttr  of  lumber  as 
the  appelant  should  communicate  to  respond- 
ent he  would  seU.  The  letter  of  AprU  8d 
stated  this  auutity  to  be  2S0  H  fbet  On 
Aiwil  4th  respcHidait  rcudled  aa  foUowa: 

"Yonr  farer  <tf  the  8d  at  hand  and  are  indoa- 
ing  order  for  tbe  2SD  H  ft.  of  shop." 

Tbe  order  ao  indosed  la  aa  fidlows: 

H».  5U0.  <th  I. 

0.  B.  Shaw  W1ioleaaI«  Co. 
to  follow 

Bgr  Sept.  ISth  SS^imU  rag. 

m/m  VA  #3  diop  a  botur  sis 

«3  at  26.00 
#8  &t  S2.00 
«1  at  «.M 

Lapwal  Lumber  0»» 

Bntcrprla^  Oregon. 

[7]  An  examlnaticm  of  this  so-called  blanket 
order  discloses  that  It  contains  terms  and 
conditionB  not  included  in  or  made  a  part 
of  the  offer.  Tbe  letters  "rag."  found  in  tlie 
order  are  explain^  as  an  abbrerlatlfm  of 
the  word  "regular."  and  as  used  are  said  to 
mean  that  the  lumber  was  sold  m  00  days' 
time.  The  offer  as  made  bj  appellant  con- 
tains no  audi  provlsi(msL  It  merdy  ofCered 
to  sdl  the  lundier  at  a  fixed  price  and  speci- 
fles  no  time  of  payment  "Unless  otherwise 
agreed,  ddivery  of  tbe  goods  and  payment 
of  the  price  are  concnrrent  mmdittons.**  Sec- 
tion 8200,  Or.  L 

CI]  The  blanket  order  also  contains  the 
words  '^0  follow  by  September  ISfb.**  nie 
testimcuy  shows  that  these  words  refer  to  ttie 
date  on  or  before  which  delivery  was  to  be 
made.  This  prorlslon  In  the  wder  fanposes 
another  condition  not  contained  In  the  cUtvt. 

[I]  Vliere  the  time  of  perfcwmancft  Is  not 
specified,  unless  surrounding  etrcnmstanoes 
show  a  contrary  Intentton,  tbe  coorts  wUl 
cmstme  the  pnxolse  as  intending  pertbm- 
anoe  within  a  reasonable  tlme^  and  "if  tbe 
goods  at  the  time  of  ibe  bergidn  am  not  in 
a  deliverable  state  a  reasonaMe  time  tw  de- 
llvwy  wonld  be  a  very  short  tima"  1  ^Ills- 
ton  on  Cmtracts,  1 88.  If,  as  In  this  case,  tbe 
Inmber  before  delivery  had  to  be  manufac- 
tured, dried,  and  prepared  ft>r  shipment;  what 
would  constitute  a  reasonable  time  would  de- 
pend on  many  circumstances  regarding  which 
no  testimony  was  offered,  ^ere  Is  nothing 
In  any  writing  tending  to  show  that  this  date 
was  assented  to  by  appellant  H«ioe  the 
fixing  of  the  date  when  the  ddlTiery  should  be 
made,  being  unauthorised  and  aibUraiy.  and 
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as  it  vu  not  ftneuted  to  by  appellant,  was 
not  an  acceptance  but  a  rejection  of  appel- 
lant's previous  offer,  and  was  a  new  offer 
which  appellant  could  accept  or  reject  as  be 
saw  fit 

[It]  The  insertion  of  these  new  and  addi- 
tional conditions  In  the  attempted  acceptance 
constituted  a  counter  offer,  which  In  legal 
effect  was  a  rejection  of  the  offer  of  appel- 
lant, and  unless  appellant  subsequently  ac- 
cepted this  counter  offer  no  contract  was 
created.  There  la  nothing  In  the  correspond- 
ence showing  an  acceptance  by  appellant  of 
these  c«kdltl<Hi8.  Buboeqiiently,  and  on  Uay 
I6Q1,  appellant  nmte  to  reepoi^ent,  statbig; 

"I  think  I  will  have  to  raise  the  price  on  the 
Bhop  we  mentioned,  which  is  aboat  250,000  ft. 
*  *  *  If  ;on  hare  it  contracted  tell  the 
other  fellow  the  sattie  as  we  were  not  fiforlng 
OB  war  at  that  time." 

This  mltfbt  iodlcata  that  the  aKtellant  at 
that  time  bediered  that  a  ctmtract  did  exist 
between  hlnuNU  and  respondent  as  to  the 
■ale  oC  the  lumber.  The  language  used  Is 
consistent  wltli  aoch  belief;  or  It  may  be  ex- 
plained  np<m  the  theory  that  the  appellant 
believed  that  the  respondent  might  have  con- 
tracted the  luml>er  relying  upon  ita  ability  to 
subsequently  contract  wltb  appellant  tw  Its 
purchase.  R^^dlees,  however,  of  what  ap- 
pellant may  have  believed,  the  qoestion  oi 
whether  a  oontract  did  exist  between  the 
parties  is  not  dependent  upon  the  belief  of 
one  or  both  tliereof,  but  Is  dependent,  as  a 
matter  of  law,  upon  the  language  used  by 
them  in  tlietr  communications  with  eadi 
other. 

[11]  Under  certain  drcumstancee  it  has 
been  held  that  alienee  is  an  assent  to  a  prop- 
osition, but  the  rule  is  that  to  constitute  ac- 
ceptance of  an  offer  to  make  a  bilateral  con- 
tract **there  must  be  an  expression  of  the  In- 
tention, by  word,  sign,  or  writing  commu- 
nicated or  delivered  to  the  person  making  the 
offer,  or  his  agait."  6  B.  a  L.  |  29.  p.  606. 
And  "there  can  be  no  contract  of  sale  nntU 
all  the  terms  are  fully  agreed  upon,"  2S  Cyc. 
06.  Therefore  the  failure  of  appellant  to 
reply  to  the  communication  of  April  4th  can- 
not be  held  to  be  an  assent  to  the  new  condi- 
tions Imposed  by  respondent  In  Its  pretended 
acceptance. 

It  is  claimed  that  tkese  provisions  which 
were  inserted  in  the  attempted  acceptance 
conformed  to  the  general  custom  and  usage 
pertaining  to  the  bnainess  of  selling  lumber 
and  that  they  would  be  Implied  as  a  part  of 
the  oflSr. 

"To  be  regarded  as  a  part  of  the  contract  the 
mage  or  cnatom  must  not  only  be  shown  to 
exist,  bat  it  mast  have  both  of  the  following 
elements:  (1)  It  must  be  actually  or  conatrnc- 
tively  known;  and  (2)  it  must  be  consistent 
with  thf.  contract."  4  Page  on  Contracts  (2d 
'Ed.)  I  2057. 


T.  1069 

p.) 

"In  the  absoiee  of  a  real  agreement  between 
the  imrties,  custom  cannot  impose  contractual 
liability:  althonib  if  there  is  a  real  agreement, 
many  terms  for  which  the  parties  have  made 
no  spedSe  provision  may  be  snppUed  by  cns- 
tom."  1  Page  on  Otrntiaets.  |  ^ 

The  rule  Invoked  is  a  rule  of  construction, 
and  is  not  a  rule  governing  the  formation  of 
contracts,  and  will  not  be  applied  unless  the 
existence  of  a  contract  has  flrat  been  estab- 
lished. The  construction  of  a  contract  Im- 
plies its  existence  and  that  contract  Is 
valid  and  ^orceable;  otherwise  there  Is 
nothing  to  construe.  4  Page  <m  Contracts, 
12020. 

[12]  Custom,  to  be  relied  uptm,  must  ' be 
pleaded.  Oregon  Ftsheries  Ca  v.  Elmore 
Packing  Co.,  OB  Or.  840^  848.  188  Pac:  862. 
and  Simms  v.  Sullivan.  188  Faa  24Q.  242. 
Then  Is  Bo  allegation  custom  or  usage  in 
this  case. 

£1 1]  Bvldmce  of  custom  csn  be  given  only 
for  the  puipose  of  aiding  in  Qw  interjmta- 
tion  of  an  existing  contract  It  Is  never  ad- 
missible for  the  purpose  of  proving  the  agree- 
ment itself.  Unless  there  Is  proof  of  a  coo- 
tract,  evldOKe  of  a  custom  or  usage  Is  In- 
admissible. Oregon  Flsherlea  Co.  v.  Blmore 
Packing  Ca.  68  Or.  340,  343,  188  Pa&  862, 
and  Barnard  &  Bunker  v.  Houser,  68  Or. 
240.  243,  187  Pac.  227. 

For  these  reasons,  we  are  constrained  to 
hold  that  the  attempted  acceptance  Imposed 
new  and  additional  terms  not  to  be  found  in 
the  original  offer;  tbat  this  operated  as  a 
rejection  of  the  offer,  and  the  making  of  a 
new  offer  on  the  part  of  the  respondent, 
which  offer  was  never  accepted  by  the  appel- 
lant; and  that  no  contractual  relations  be- 
tween the  parties  came  into  ^stence. 

Therafore  the  Judgment  of  the  lower  eourt 
must  be  renxsed. 


GRASSER  V.  JONES  St  al. 

(Snpreme  Court  of  Oregon.    Nov.  22;  182L) 

CoBvlots  «»3— LInltstlos  of  aetlost  «=s>75— 
One  Imprltoneil  cannot  redeesi  rest  property 
under  foreolosare  after  one  year;  "oivll 
rights." 

Where  mortgagor  was  convicted  of  a  felony 
and  imprisoned,  and  foredosure  was  had  by 
reason  of  defaidt,  and  sheriff's  deed  delivered, 
he  was  not  entiUed,  after  leaving  the  prisim 
more  than  one  year  after  the  ddirery  of  the 
sheriff's  deed,  to  give  notice  and  redeem  under 
Or.  L.  {  248,  either  by  Or.  L.  S  17,  relating  to 
running  of  limitations,  or  section  2380,  sus- 
pending "civil  righta"  of  persons  imprisoned; 
the  right  to  redeem  being  manifesUy  a  tivil 
right  (citing  2  Words  and  Phrases.  Civil 
Rights). 
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(Or. 


D^rtment  1.  f    The  8ecti<xi  is  taken  from  chapter  2  of 

Appeal  from  Circuit  Conrt,  Marion  Coim-  title  I,  Or.       and  relates  to  the  time  for 


ty;  George  O.  Bingham,  Judge. 

Suit  by  Blasstus  Grasser  agalnit  J.  U 
Jones  and  others.  Judgmoat  tot  defendants, 
and  plaintiff  appeals.  Affirmed. 

Prior  to  January  16,  1915.  the  plaintiff 
gave  a  note  and  secured  the  same  by  mort- 
gage on  his  real  estate.  On  that  dat^  he 
was  convicted  of  a  felony,  and  sentenced  to 
Imprisonmrait  in  the  peniteutiary  of  this 
state  for  a  term  of  from  1  to  15  years.  De- 
fault having  been  made  in  the  payment  of 
the  note,  suit  to  foreclose  the  mortgage  was 
commenced  March  11,  1916.  This  proceeded 
to  decree,  sale,  coniirmation,  and  sheriff's 
deed ;  the  date  of  this  latter  document  being 
August  3,  1917.  The  plaintiff  was  pardoned 
July  15,  1919.  On  November  22  following, 
he  offered  to  redeem  in  pursuance  of  formal 
notice  given  within  30  days  prior  thereto. 
The  sheriff,  to  whom  the  application  was 
made,  refused  to  allow  him  to  redeem,  and 
lie  has  brought  this  suit  against  the  officer, 
with  the  purchaser  nt  the  snle  and  others, 


commencing  actions  or  suits. 

It  is  also  said  In  the  language  of  section 
2380,  Or.  L.,  that: 

"A  judgment  of  imprisoDment  in  the  peniten- 
tiary for  any  term  less  than  for  life  suspends 
all  the  civil  rights  of  the  person  so  sentenced, 
and  forfeits  all  public  offices  and  all  private 
tmsts,  authority,  or  power  daring  the  term  or 
duration  of  such  imprisonment." 

The  contention  on  behalf  of  the  plaintiff 
is  that  his  civil  rights,  among  them,  the  right 
of  redemption,  were  suspended  while  he  was 
a  convict,  and  that  section  17,  Or.  I*,  allows 
him  to  redeem  within  one  year  after  bis 
disability  as  a  convict  ceased.  In  other 
words,  he  contends  that  his  restoration  to 
citizenship  by  pardon  included  the  revival 
of  his  right  to  redeem,  which  hitherto  had 
been  suspended. 

Section  17,  as  stated,  relates  to  the  time 
within  which  a  suit  or  action  may  be  com- 
menced. The  plaintiff  had  no  cause  of  suit 
or  action  In  any  event  until  the  sheriff  re- 
fused to  allow  him  to  redeem.  An  offer  to 
who,  he  says,  claim  some  Interrat  In  the :  redeem  and  a  refusal  to  allow  redemption 
property,  the  ol^ect  being  to  compel  the  al-  i  are  conditions  necessarily  precedmt  to  the 


lowance  of  redemption,  for  an  accounting  of 
the  rents  and  profits  of  the  property,  and 
for  damages  for  the  conversion  of  certain 
personal  property  alleged  to  have  been  left 
by  the  plaintiff  on  the  premises  when  he  was 
incarcerated  in  the  penitentiary.  The  cir- 
cuit court  sustained  a  general  demurrer  to 
the  ccMuplaint,  and  ttie  plaintiff  iu>peals.  | 

Bcmald  C.  Glover,  of  Salem  (with  A.  O.  | 
Condit,  of  Salem,  on  the  brief),  for  appellant,  i 
W,  0,  Winslow,  of  Salem,  for  respondents. ' 


BURNETT,  C.  J.  (after  staUng  the  facts 
as  above).  The  mortgagor  or  judgment  debt- 
or whose  rights  and  title  were  sold  has  a 


right  to  sue.  Hence  his  cause  of  suit  ac- 
crued, if  at  all,  after  his  disability  was  re- 
moved. What  the  result  would  have  be^  if 
the  plaintiff  had  made  his  offer  to  redeem 
before  the  expiration  of  the  year,  and  while 
he  was  still  in  prison,  is  hot  before  us,  be- 
cause no  such  offer  was  made.  The  question 
turns  upon  the  effect  to  be  given  secticm  2380, 
supra,  suspending  the  dvll  rights  of  th*  con- 
victed plaintiff. 

The  right  to  redeem  is  manifestly  a  civil 
right.  2  Words  and  Phrases,  1199.  The  ef- 
fect of  the  suspension  of  the  dvil  rights  of 
a  convict  under  a  statute  identically  like 
ours  had  tbp  consideration  of  the  Supreme 
Court  of  California  in  Re  Nerac,  35  CaL  392, 


right  to  redeem  real  property  within  one  ?5  Am.  Dm.  111.   The  ^ence  of  the  case 


year  after  tbe  confirmation  of  the  sale.  Sec- 
tion 24S,  Or.  L.  The  sale  was  cmlirmed  July 
17,  1916,  but  the  offer  to  redeem  was  not 
made  until  more  than  three  years  later. 


is  stated  thus  in  the  syllabus: 

"One  sentenced  to  the  state  prison  for  a 
felony,  for  a  term  less  than  bis  nstural  life, 
is  not  dead  in  law.    His  dvil  rights  in  some 


namely,  November  22,  1919.   It  noO^  •^^Z.'S.Z^SI^J:^"'^' 


were  shown,  it  is  plain  that  the  offer  was 
too  late.  Says  the  plaintiff,  however,  quot- 
ing section  17,  Or.  L.: 

"If  any  person  entitled  to  bring  an  action 
mentioned  in  this  chapter  or  to  recover  real 


■  In  Gray  v.  Stewart,  70  Kan.  429,  78  Pac. 
852, 109  Am.  St.  Rep.  461,  the  sale  of  a  con- 
vict's land  and  th#  consequent  deed  were 

  ^  '  held  valid.    In  Byers  v.  Sun  Savings  Bank. 

property,~or  for'a'Venalty'or'forfelture,' or       Okl.  728,  139  Pac.  948,  52  L.  B.  A.  (N.  S.) 


against  a  sheriff  or  other  officer  for  an  escape, 
!>e  at  tbe  time  the  cause  of  action  accrued,  ei- 
ther •  «  *  imprisoned  on  a  criminal  charge, 
or  in  execution  under  the  sentence  of  a  court 
.!or  a  term  leas  than  his  natural  life,  the  time 
of  such  disability  shall  not  be  a  part  of  tbe  time 
limited  for  the  commencement  of  the  action, 
but  the  period  irithin  which  the  action  shall  be 
brought  shall  not  be  extended  more  than  five 
years  by  any  such  disability,  nor  shall  it  be 
extended  in  any  case  longer  than  one  year 
after  such  di8aj>ili^  ceases.". 


320.  Ann.  Gas.  191flD,  222,  the  court  sus- 
tained the  right  of  a  convict  to  contract  to 
incumber  the  land  to  pay  bis  attorney  to 
procure  for  him  a  parole,  and  this  undo:  a 
statute  precis^  like  ours.  The  court  In  Be 
Deming,  10  Johns.  (N.  Y.)  282,  said: 

"The  limitation  to  the  operation  of  a  pardon 
on  his  antecedent  rights  is,  that  It  cannot  de- 
vest any  person  of  any  right,  or  intereft,  which 
the  law  had  permitted  to  be  acquired  and  veat- 
ed,  in  consequence  of  the  judgment" 
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This  langaage  Ib  used  In  tiie  Rrllabnt  ot 
Coffee  T.  Haynes,  124  OaL  901,  67  Pac.  4B2, 71 

Am.  St.  Rep.  99: 

"A  court  baa  jurisdictloii  to  enforce  an  ex- 
ecution against  the  property  of  a  defendant  in 
an  action,  who  hag  been  Bentenced  to  the  atate 
prison  for  Ufe,  on  a  charge  of  murder,  though 
the  judgment,  in  the  dnl  action,  was  not  en- 
tered against  him  ontil  after  his  civil  death." 

The  subject  la  extensively  treated  In  Avery 
V.  Everett,  UO  N.  Y.  317,  18  N.  E.  148,  1  U 
K.  A.  264,  6  Am.  SL  Rep.  388.  The  sub- 
stance of  the  doctrine  tauglit  in  thut  case  is 
'  that  civil  deatb  does  not  of  itself  divest  tbe 
offender  of  his  lands  as  a  general  rule;  be 
can  be  sued,  but  cannot  sue;  be  can  contract, 
but  cannot  compel  the  courts  to  aid  him  In 
the  enforcement  of  his  contract  This  was 
the  declaration  of  tbe  court  concerning  the 
situation  of  a  convict  at  common  law.  In 
Gray  v.  Gray,  104  Mo.  App.  520,  79  S.  W. 
b05,  it  is  said  that  tbe  civil  death  which 
attaches  to  a  person  as  an  incident  of  his 
conviction  of  an  infamous  crime  destroys  his 
right  to  sue,  but  not  the  right  of  courts  to 
entertain  suits  against  him.  The  court 
quotes  with  approval  this  language  from 
Cbltty's  Criminal  Law,  725: 

"Thia  ritnation  of  dvUiter  mortuus  is  never 
allowed  to  protect  liim  (an  attainted  or  con- 
victed person)  from  the  claims  of  private  indi- 
viduals or  the  necessities  of  public  justice;  so 
that,  though  be  can  bring  no  action  against  an- 
other, he  may  be  sued,  and  an  execution  may 
be  takui  out  against  him.** 

If,  aa  B«na  of  these  precedenta  Indicate, 
any  one  convicted  of  a  crime  can  contract, 
be  certainly  could  give  notice  and  make  bla 
otter  to  redeom,  tbna  fixing  the  genesis  of 
hla  right  to  sue  If  xefnsed,  wUb  tbe  iviTlIege 
of  waiting  under  the  terms  of  the  statute 
until  hla  disability  was  removed,  before  pros- 
ecuting tbe  suit  On  the  other  hand*  If 
his  dvU  TlgbtB  aie  stupoided,  as  tbe  statute 
says,  they  torm  no  obstacle  to  the  i^roceed- 
Ings  on  b^ialf  of  hla  creditors.  To  hold 
otherwise  would  be  to  punish  them,  or  at 
least  to  Impair  the  validity  of  their  con- 
tracts. Under  the  statute,  the  mortgage 
creditor  has  a  right  to  foreclose  upon  de* 
fault  being  mad&  He  may  pursue  that  rem- 
edy to  Its  full  fruition,  ending  in  the  aheiiff's 
deed  to  tbe  property  sold  at  foreclosure.  If 
it  la  to  be  understood  that  one  who  oOier- 
wise  would  have  a  right  of  redmptlon  for  a 
year  after  the  sale  could,  by  committing  a 
crime,  extend  that  period  for  Ave  years,  or 
while  be  is  incarcerated  as  a  pumsnment  for 
his  ffiSeuce^  it  would  impair  tbe  value  of  the 
mortgagee's  remedy,  and  allow  the  debtw  to 
take  advantage  of  hla  own  wrong.  The  sua- 
penaion  of  his  civil  righta  la  one  of  the  con- 
sequeucea  of  the  crime  of  which  he  ia  con- 
victed, and  ahould  have  engaged  hla  atten- 
tion before  be  committed  the  offense. 


In  tviet  it  is  not  the  r^ts  erf  ttie  uKwt- 
gagee  wUdi  are  suspended,  but  tluwe  of  the 
mortgagor  convicted  of  ttie  crime,  and  it 
cannot  be  that  his  conviction  will  work  out 
far  him  a  more  favorable  idtuatiott  than  If 
he  had  not  been  proved  guilty  of  the  offense, 
especially  where  the  result  would  be  to  im- 
pair the  obligation  of  his  contract  with  the 
mortgagee.  Tba  judgment  of  tlie  circuit 
court  ia  aflbrmed. 

McBBIDBp  HABBIS,  and  BBOWN,  JJ., 
cottCDr. 


HENRICKSEN  V.  CLARK  St  al. 

(Supreme  Court  of  Oregon.    Nov.  28,  1921.} 

1.  Waters  and  watsr  eoursas  «s»227— Notice  of 
oontsst  held  saffleleat,  thoegh  directed  to 
efloers  «f  Irrloatlos  district  as  ladlvldoals 
iastead  of     offidat  titles. 

A  notice  of  contest.  In  a  proceeding  under 
Or.  L.  S  7334,.  to  contest  the  election  of  ^• 
rectors  of  an  irrigation  district,  though  direct- 
ed to  them  individually  without  the  addition 
of  their  offieal  titles,  netd  suUicent  as  against 
a  demurrer  on  the  ground  of  a  defect  of  par- 
ties, where  tbe  notice,  whicli.  In  such  a  pro- 
ceeding, performs  the  fonctum  of  a  oomidaint, 
when  taken  altogethn  and  eonstmed  libcfaUy, 
as  required  by  Or.  Lu  |  86,  dlaeloaed  no  at- 
tempt to  aasert  a  cause  of  contest  against  de- 
fokdants  In  any  other  capacity  than  as  direc- 
tors. 

2.  Waters  aad  water  courses  «s»227-<:aadl- 
dates  la  irrigatloB  district  elaotloas  need  sot 
be  aoBilaated  to  be  voted  for. 

It  is  not  mandatory  in  irrigation  district 
elections  tiiat  a  candidate  be  properiy  nomi- 
nated 1^  petition  or  an  assembly  of  electors 
in  order  to  be  voted  for,  though,  to  get  Ids 
name  on  the  official  ticket  prepared  by  the 
election  authorities,  sacfa  nomination  ia  requi- 
site; the  voter  having  tbe  right  to  vote  for 
whom  he  chooses  for  any  office. 

8.  Elaotloas  ^»299— CaavasalBg  board  oaa- 
Bot  detsrailBo  eleoted  oaadldato's  ellglbUlty 
te  hoM  oMoe. 

A  canvassing  board,  the  sole  duty  of  which 
is  to  count  the  ballots  and  issue  a  certificate 
reciting  what  those  ballots  disclose,  has  no 
juriediction  to  raise  issues  in  tbe  nature  of 
quo  warranto  and  determine  tbe  digibility  of 
an  elected  candidate  to  hold  the  office  to  which 
he  has  been  elected. 

In  Banc. 

Appeal  fr<»n  Circuit  Court,  Morrow  Coun- 
ty; Gilbert  W.  Phtips,  Judge. 

Prooeedta^  by  A.  Henticksen  against  day 
G.  iSark  and  (^lers  to  contest  ttielr  Section 
M  directors  of  Irrigation  district  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 
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According  to  the  statement  In  tbe  defend- 
ants' brief,  this  is  a  proceeding  brought  un- 
der section  7834,  Or.  L.,  by  tbe  plalntlfl  Hen- 
rlcksn,  to  contest  the  election  of  tbe  d^end- 
antfl  Olark  and  Reitmann  as  directors  of  the 
John  Day  Irrigation  district 

The  cause  Is  entitled,  **A.  U  Hmricksen, 
Pbilnttff,  T.  01a7  C  Olark,  Edward  B^t- 
mann,  and  M.  D.  dark*  Defendants."  The 
notice  of  contest  was  directed  to  the  defend- 
ants In  their  proper  names  without  the  addi- 
tion of  the  official  title  of  "directors  of  ^e 
John  Day  irrigation  district,"  although  In 
the  body  of  the  notice  It  Is  iwrtlcularly  al- 
leged that  they  are  the  directors  of  the  dis- 
trict. That  document  sets  out  with  ^reat 
partleolarlty  tiiat  at  the  election  held  to 
(Auxwe  snccessors  to  the  defendants  Reit- 
mann and  Glay  C.  Clark,  the  voters  wrote 
In  the  names  ot  Arthur  AVheelhouse  for  the 
thzee-year  term  and  0.  A.  Minor  for  tbe  one> 
year  term,  on  the  blank  lines  left  on  the  bal- 
lot, in  sufficient  numbers  to  give  Whedhooae 
and  Minor  a  majority  of  all  tlie  votea  cast 
for  the  respective  directorships. 

The  defendants  ffled  ,a  ^murrer  against 
tbe  uottce  of  contest,  asserting : 

"That  there  Is  a  defect  of  partlas  defendant 

in  the  following  respect,  to  wit:  Clay  a 
Olark,  M.  D.  Clark  and  Bklward  Beitmann  are 
not  made  parties  defendant  as  directora  of  tbe 
John  1^7  irrigation  diatrict;"  and,  aecond,  "that 
tbe  complaint  does  not  state  facta  sufficient 
to  eoDstitate  a  canae  of  action  or  suit  for  the 
reaion  it  la  not  alleged  In  said  complaint  that 
the  said  0.  A.  Minor  and  Arthur  Wbeelhouse 
Were  nominated,  as  required  by  law,  for  the 
olBces  of  dfrectors  of  the  said  John  Day  ir- 
rigation ffistrict** 

Tbe  trial  court  overruled  the  demurrer 
and  the  defendants  did  not  appear  further. 
From  the  consequent  Judgment  declaring 
Wbeelhouse  to  be  elected  director  for  t|ie 
tbree-year  term  and  Minor  for  the  one-year 
term,  the  defendanto  have  appealed. 

9*.  A.  McMoutmln  and  A.  J.  Filta,  both  of 
IXeppner,  for  appellants. 

Sam  B.  Van  Vaetw  and  Woodson  A  Sweek, 
all  of  Heppner,  for  respondoit. 

BURNSn?,  a  J.  (after  atatUig  ttie  facta 
as  above).  [1J  The  demurrer  calls  for  a  con- 
Btructirai  of  the  notl<»  of  contest  which  in 
this  proceeding  performs  Uie  funcUon  of  a 
complaint  In  this  cimnectlon  we  are  gov- 
erned 1^  section  85,  Or.  I*,  reading  thus : 

"In  the  eoDstnictloQ  of  a  pleading  for  the 
porpOBe  of  determining  Its  effect.  Its  allega- 
tions shall  he  liberally  eonitrned,  with  a  view 
of  iubBtantlal  justice  between  the  partlea." 

Taking  the  paper  altogether.  It  is  clear 
that  there  Is  no  attempt  to  assert  a  cause  <>f 
contest  against  the  defendants  In  any  other 
capadty  than  as  dlrectxwa.  To  institute  a 
contest  against  private  parties  wholly  discon- 


nected with  the  district  would  be  utterly  fu- 
tile and  Ineffectual.  But  the  notice  disdoaes 
that  only  the  conduct  ot  tbe  defendants  as 
directors  Is  called  In  ouestion.  Tb»  com- 
plaint Is  Bufflcloit  as  against  ttue  ob-Jectloa 
that  there  Is  a  d^ect  of  parties. 

[>}  It  is  not  necessary  that  a  candidate  be 
nominated  for  any  office  under  the  dectlMi 
system  of  this  state,  In  order  to  recdve  tbe 
votes  of  electors  at  the  free  Sections  pre- 
scribed by  oar  Goistltutlon.  In  order  to  get 
hla  name  on  tbe  official  ticket  prepared  by 
the  election  anthoritleB,  It  is  requisite  that 
a  candidate  be  properly  nominated  by  a  pe- 
tition or  an  assembly  at  electors.  But  thit* 
Is  only  permtssiTe.  It  is  not  mandatory  in 
irrigation  district  electtons.  Tb»  voter  bas 
a  r^ht  to  vote  for  whom  he  cbooses  for  any 
office. 

[S]  Moreover,  the  sole  duty  oi  a  canvassing 
board  la  to  count  tbe  ballots  and  Issoe  a  cet- 
tlflcato  reciting  irtiat  those  ballots  disdose. 
Such  a  board  has  no  jurisdiction,  to  raise 
issues  in  the  nature  of  quo  warranto  and  de- 
termiDjB  the  eligibility  of  an  elected  candi- 
date to  hold  the  office  to  whldi  he  has  been 
elected. 

These  consideratlonB  dispose  of  all  13ke  is- 
sues of  law  which  were  raised  by  flie  dmnr- 
rer.  They  were  correctly  decided  1^^  Ihe  dr- 
cult  court. 

Tbm  Judgment  is  affirmed. 


STATE,  t»  USE  of  SUETTER,  V.  CORN- 
WALL et  aL 

(Supreme  Court  U  Oregon.   Nov.  22,  1821.) 

1.  PleadlBf  *3>8S»(4)— Defoadaats,  OMatsi^ 
olaimlBi,  ksM  aot  eempelM  to  sleet  bstweea 
tbeb-  daiais  agalast  plalatlff  as  aaraly  .aad 
as  asslflnee  for  Us  priaelpal, 

Wher«  the  surety  of  a  subcontractor  in 
bond  given  tbe  coatractor  sued  the  contractor 
for  labor,  proviaiona,  and  materiala  fnmiabed 
to  the  subcontractor  at  the  instance  of  cos- 
tractor,  who  couDterclaimed  for  losses  by  th^ 
subcontractor's  breach  of  the  contract,  and  a 
subsequent  abandonment  thereof  by  the  plain- 
tiff surety,  who  on  sudi  breach  had  taken  an 
assignment  of  contract  and  attempted  to  com- 
plete It,  tbe  dafendants*  attempt  by  the  counter- 
claim to  hold  the  plaintiff  surety  liable  on  Uie 
bond,  and  alao  as  assignee  of  the  aobcontrac- 
tor,  were  not  inconsistent  defenses  between 
which  the  defendants  might  be  compelled  to 
elect 

2.  Priaolpal  mmi  sanly  t.i\i9  ABsgai  mla. 
represoatatleas  as  to  Msattty  of  the  oMIfloe 
la  a  bSRd  heM  insiatsrisL 

Alleged  mlBrepresentetions  to  the  surety 
on  the  bond  of  a  sid>contractor  that  B.  On  the 
obligee  in  the  bond,  was  one  S.  C,  who  was 
in  &et  the  father  of  the  obligee,  was  inuna- 
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terialt  the  obllgM  hATing  eomplM  wUh  Ui.part 
«t  the  sgrMUMnt 

8.  PrlHlpal  and  taraty  «r=»8i— Sarety  heW  li- 
able fw  oveiv^raiwita  ky  way  of  atfvaaea- 
naatB  by  the  eredltor  to  the  priaelpaL 

Where  a  contractoE*^R  asnemuit  with  a 
tfa1>coQtractor  prorlded  that  the  contractor 
■would  pay  the  subcontractor  certain  amoontB 
for  earth  removed,  pa;  Bubcontractor'a  em* 
ployeea,  blacksmith  bills,  and  repair  work  as 
an  advancement  to  be  deducted  from  the'  com-' 
pensation,  paymeati  in  pnrsoance  thereof  were 
legitimate  expense*  for  which  the  subcon- 
tractor'i  aore^  was  liable  as  against  the  con- 
tention that  fail  bond  did  not  undertake  to  re- 
pay, and  that  it  was  not  an  indemnity  bond. 

4.  Subroflstles  ^31(1)— Saiwty  taklag  aa- 
algRMaat  of  MMtraat  fnai  priMlpal  suk- 
ragatad  to  Ma  rtgMs. 
A  anretj,  who,  on  d^nlt  of  his  prindpal, 
fcaa  taken  an  asalgnment  of  contract  with  the 
consent  of  the  obligee  in  the  bond  in  order  to 
complete  the  contract,  assnmes  all  the  respon- 
aifailitiea  of  Us  prindpal,  and  la  subrogated  to 
all  the  r^hts  of  the  principal. 

6.  Sabragatlsn  ^SKO—Sarety  oa  aabeoa- 
traetar's  boad  oaaaot  abJaM  oa  aeeaoat  af 
work  aatalda  tba  aoatrast  sattiad  «a4  for 
at  kis  aagiaatloB. 

Where  a  anbeontreetor  on  a  portion  of  a 
pobllc  highway,  who  had  given  a  bond  with 
surety  to  the  principal  contractor,  obtained  a 
contract  with  the  county  to  grade  gatswaya 
approaching  the  highway,  whidi  work  was  done 
at  the  same  time  as  his  other  contract  work, 
and  by  the  same  men  and  teama,  so  that  It 
was  impossible  to  segregate  the  coat,  and  on 
breach  of  hfa  aabcontract.  subcontractor  re- 
fused to  assign  the  aubeontraet  to  his  sure^  to 
complete  the  contract,  unless  subcontractor 
was  paid  for  the  county  work,  to  which  the 
surety  asseated,  held,  that  the  matter,  having 
been  adjusted  and  paid  accor^ng  to  the  direc- 
tion of  the  anre^,  waa  elinunated  from  the  case. 

6.  WItneases  «»255(I0)— Tastlnoay.  and  aot 
■lenioraadam,  to  refresh  recoljeotloa,  la  the 
real  avldaaee. 

Where  a  witneia  vetreshea  hia  recoUectton 
by  reference  to  memorandmn  of  account,  the 
proof  dependa,  not  upon  the  itemized  account 
or  schedule  aa  primary  evidence,  but  npen 
the  sworn  teatbuonj  of  the  witness. 

7.  Witnesaea  «»255(5)— ReTraahlag  reeoHae- 
tloa  froBi  memoraudnm  held  parailsslhle. 

In  an  action  involving  the  liability  of  a 
anrety  of  a  contractor,  the  obligee.  In  testify- 
ing to  paymenta  and  advuuwa  made  to  the 
principal  in  the  bond,  waa  entitled  to  refresh 
hia  memory  by  reference  to  a  statement  pre- 
pared from  time  book,  check  book,  and  billi 
and  memorandum  of  labor  materiala  and  ex- 
penses usually  kept  in  performance  of  each 
work,  prepared  by  the  witness. 

8.  Highways  «S3M3(4)— Prludpai  oontraotor 
held  ta  kava  oomplled  with  his  agreemeat 
aa  to  iiaymaBta  to  aubeontraotor. 

Where  the  principal  contractor  on  a  high* 
way  contract  agreed  with  a  subcontractor. 


for  whom,  plaintiff  was  aarety,  to  pay  the  sub- 
contractor  66  per  cent,  ot  the  monthly  esti' 
mates  of  the  work  done,  and  also  to  pay  the 
workmen  and  repairs  for  the  snbcontractor 
by  way  of  advancements,  and  it  was  necessary 
to  forward  the  engineer's  estimates  to  the 
state  hi^way  engineer  for  iu>proval,  there  waa 
no  default  on  tho  part  of  1^  principal  eon- 
tractor  aa  'to  payment  where,  titough  ka  iOA 
not  pay  the  full  80  per  cent,  during  tiie  month, 
he  had,  before  the  return  of  tht  eatimate  on 
approndt  advanoad  moMy  la  payment  of  labor. 
etGn  fen  ooEceaa  «C  the  amaoM  than  dna. 

9.  Principal  aad  tarety  «b»|I7— Advueaa  to 
aikooatrMter  bald  aot  avtrpqraitat  ky  tte 
aradHar. 

Where  a  oontractor  agreed  with  a  mA- 
contractor  for  whom  plaintiH  waa  anrety  to 
pay  a  atipulated  compensation  for  cMUtruc- 
tion  work,  and  also  to  pay  eiiq>loyte  of  the 
snbcontractor,  and  to  pay  blacksmith  and 
repair  work  by  way  of  advancementa  on  the 
contract,  money  so  advanced  for  expenses, 
etc.,  though  exceeding  the  per  cent,  of  oom- 
penaatiou  per  montii  whidi  Che  snbcontractor 
waa  to  raeelv^  were  legitimate  nnder  the  eon- 
tract,  and  not  overpaymcnta  of  wUeh  the 
anretr  could  take  advantage. 

10.  Priaelpal  aad  surety  ^8 1— Testimony 
that  prineipal'a  dafaalt  oa  ooatraot  daring 
dry  aaaaoB  aaaaai  addttfeaal  loas  ky  oom- 
platloa  dortag  rainy  aauaa  held  adnlaalkla. 

In  an  action  Involving  the  Uabllity  of  a 
anrety  on  a  c<matmetIon  contract  on  wUeh  th^ 
principal  had  defaulted,  and  which  the  aarety 
had  abandoned  before  completion,  testimony  tt> 
damages  by  reason  of  the  delay  to  carry  out 
the  contract  within  the  time  spedSed,  which 
was  the  dry  aeason,  by  reason  of  additional 
expense  in  obtaining  and  hauling  the  gravel 
called  for  in  tlie  wet  aeason,  was  admissiblr 
under  the  rule  that  the  damagea  were  anch 
aa  were  within  the  oontemplation  of  the  par- 
ties as  a  probable  result  of  the  breach,  auch 
rule  Including  special  damages  where  the  ape- 
dal  drcumstancea  were  known  by  or  com- 
municated to  the  party  at  the  tine  the  con- 
tract waa  nude. 

If.  Evldeaoa  «=>I77— Toaflmony  u  to  eaa- 
taata  af  alleged  aaalgamaat  adialaaaia  wfaare 
aaalganaat  aot  avtflabi*. 

In  an  action  Involving  the  liability  of  a 
surety  who  had  taken  an  assignment  of  his 
prindpaFa  contract  on  the  prindpal's  default, 
testimony  of  the  obHgee  In  the  bond  to  the 
contents  of  the  alleged  assignment  waa  prop- 
erly »dmiBaihle-  where  it  appeared  that  flie 
aaaignment  was  not  available. 

12.  Priaoipal  aad  surety  «3»I6I— TestlHony 
bald  ta  show  that  eWlgaa'a  daoiagaa  ware 
properly  neaaared  ky  markat  eoat  of  aon- 

pietiag  the  contract.  . 
Where,  in  an  action  involving  the  liability 
of  a  aurety  for  a  contract  not  completed,  the 
obligee  being  obliged  to  complete  the  work, 
the  obligee,  after  testifying  to  paymenta  made 
by  him  for  work  and  material,  also  testified 
that  he  paid  the  prevailing  price  for  wages  and 
the  market  price  for  materiala,  objection  tiiat 
the  verdict  waa  founded  on  what  the  obligee 
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had  paid,  and  not  what  waa  tiie  reasonable 
coat  of  completion,  waa  irtthont  merit 

13.  Priaolpal  awl  auraty  ^162(3)— laatnio> 
tioa  ea  to  aarety'a  liability  hM  properly 
refaaed  M  oaafuslag. 

Where,  on  the  default  of  a  contractor,  his 

Euret7,  in  an  attempt  to  complete  It,  to<^  an 
BssignmcDt  of  the  contract  from  his  principal, 
in  an  action  involrinK  the  Burety'a  liability  to 
the  obligee  in  the  bond,  aa  well  as  bis  Uabilitj 
Bi  assignee,  a  requested  instruction  that'  the 
liability  of  the  surety  was  only  commensurate 
with  the  liabiUt;  of  the  principal  was  proper- 
ly refused  as  tending  only  to  confuse. 

14.  Prlaoipal  and  aurety  «=38l— Snr«4y  oaai- 
pMlag  ooatraet  iifldar  aaslganiHt  thereof 
bold  not  entitled  to  pay  for  labor  in  axeaas  of 
contract  price. 

Wbere  a  surety  on  a  contract  on  defanlt 
of  bis  principal  took  an  assignment  of  the  con- 
tract and  attempted  to  complete  it,  aocb  con- 
tract providing  for  certain  adrancemanta  for 
labor,  repaira,  expenses,  etc.,  it  waa  not  error 
to  fall  to  allow  the  aarety  payment  for  certain 
labor  famished  by  him  in  hla  attempt  to  com- 
plete the  contract,  as  ancb  allowance  to  him 
aa  contractor  would  hare  to  be  met  by  an 
equal  charge  againat  him  on  hla  liability  aa 
Bure^. 

Department  1. 

Appeal  from  Circuit  Court,  Yamhill  Coim- 
ty;  H.  H.  B^t,  Judfie. 

Petition  by  the  State,  to  uae  and  benefit 
of  Pblllp  Snetter,  against  George  Cornwall 
and  othera.  From  a  Judgment  for  defend* 
ants,  plaintiff  appeals.  Affirmed. 

In  May,  1919,  the  state  highway  commis- 
sion decided  to  grade  and  macadamize  the 
Xewberg-West  Dayton  section  of  the  West 
side  highway  in  Yamhill  coonty.  On  May 
2",  1919,  the  state  highway  commission  en- 
tered Into  a  written  contract  with  E.  B. 
Cummins  to  do  the  work.  In  compliance 
with  the  terms  of  the  agreement,  B.  B.  Cum- 
mins gave  a  bond  to  the  state  of  Oregon  in 
the  sum  of  $19,246.50,  signed  by  himself  as 
principal,  and  by  his  father,  S.  B.  Cummins, 
and  W.  T.  Vinton,  as  sureties.  The  bond  Is 
conditioned  on  the  faithful  performance  of 
the  contract,  and,  among  other  things,  that 
the  contractor  B.  B.  Cummins  shall  prompt- 
ly pay  all  laborers,  mechanics,  subcontrac- 
tors, and  materialmen,  and  all  persons  who 
shall  supply  such  laborers,  mechanics,  or 
subcontractors  with  materials,  supplies,  or 
provisions  for  carrying  on  such  work,  and 
all  just  debts,  dues,  and  demands  Incurred 
in  the  performance  of  such  work. 

On  July  11,  1919,  E.  E.  Cummins,  by  a 
written  contract,  sublet  a  portion  of  the 
road  work,  sections  1  to  242,  as  per  engi- 
neer's map  to  George  Cornwall.  Cornwall 
gave  E.  E.  Cummins  a  bond  in  the  sum  of 
$4,000.  with  Philip  Suetter  and  Joseph  Bix- 
by  as  sureties,  for  the  faithful  performance 


of  the  subcontract.  According  to  the  terms 
of  the  subcontract  the  work  waa  to  be  com- 
pleted by  October  15.  1919.  Tbe  «mtract. 
among  other  things,  oontalned  tbe  Mlowing 
stlpnlattona : 

'The  said  first  party  hereby  agrees  to  pay 
to  the  said  second  party,  as  compensation  for 
the  work  and  labor  indnded  In  said  grading, 
the  sum  of  46  cents  per  cubic  yard  for  each 
yard  of  earth  moved  in  said  work  and  the  aunt 
of  fl.60  per  cubic  yard  for  each  yard  of  rock 
moved  In  said  work,  together  with  a  further 
compensation  of  4  cents  per  cubic  yard  for 
each  100  feet  that  said  earth  or  rock  is  move<) 
in  excess  of  300  feet,  and  tbe  said  first  party 
hereby  agrees  to  pay  all  persona  employed  up- 
on said  work  every  seooad  week  and  to  pay 
all  bhKAsmith  bills  that  may  be  incurred  for 
repairing  equipment  and  tools  used  upon  said 
work,  said  wages  and  blacksmith  bills  to  be 
considered  as  an  advancement  and  to  be  de- 
ducted from  the  compensation  to  be  paid  to 
the  said  aeeond  party  under  the  terma  of  this 
contract 

"It  is  further  understood  and  agreed  that 
payments  under  this  contract  to  said  a«con<l 
party  shall  be  made  every  month  upon  esti- 
mates to  be  famished  by  the  engineer  in 
charge  of  the  work,  at  which  time  said  first 
party  shall  pay  to  said  second  party  8S  per 
cent,  of  all  sums  due  as  shown  by  said  esti- 
mates, and  the  balance  of  16  per  cent,  shall 
be  paid  opon  completion  of  this  contract. 

"And  the  said  second  party  further  agrees 
to  do  all  grubbing  Uiat  may  he  neceaaary  in 
grading  a^  portlm  of  aald  highway  and  said 
first  party  shall  pay  therefor  to  aald  second 
party  such  sum  as  said  firat  party  shall  re- 
ceive  under  his  contrscts  with  the  ssid  (state) 
county.*' 

The  complaint  Is  based  upon  a  claim  of 
$1,468.69  for  labor,  provisions,  and  materials 
furnished  by  the  use  plaintiff,  Suetter,  to 
George  Cornwall,  subcontractor,  at  the  spe- 
cial Instance  and  request  of  defendants  and 
used  in  the  construction  of  the  work  imder 
tbe  contract  and  bond,  between  August  14 
and  September  28,  1919. 

Defendants  answered,  admitting  the  ex- 
ecution of  tbe  contract  and  bond  as  all^d 
in  the  complaint,  and  by  way  of  counter- 
claim in  favor  of  E.  B.  Cummins  and  against 
Philip  Suetter,  averred  in  substance  the  fol- 
lowing facts:  In  compliance  with  the  terms 
of  the  contract  dated  July  11,  1919,  signed 
and  sealed  by  B.  E.  Cummins  and  George 
Cornwall,  George  Cornwall,  as  principal, 
and  Philip  Suetter  and  Joseph  Bixby,  as 
sureties,  on  July  11,  1919,  duly  executed  and 
delivered  to  B.  B.  Cummins  a  bond  in  the 
sum  of  $4,000,  setting  out  a  copy  of  the  bond, 
which  is  conditioned  upon  the  faithful  per- 
formance  of  the  subcontract  by  George  Corn- 
wall. Between  July  11  and  September  6. 
1919,  Cornwall  performed  labor  and  supplied 
material  on  the  hl^way.  On  the  latter  date 
Cornwall  abandoned  the  contract,  of  which 
Suetter  had  notice^   Thereupon  E.  E.  Cum- 
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lulns  requested  Soetter  to  complete  the  con-  tember  6,  1019; 
tract  Suettcr  ass  tuned  the  contract,  and 
proceeded  with  the  work.  Cornwall,  for  val- 
ue and  with  consent  of  the  other  defendants, 
assigned  the  subcontract  to  plalntUt  Suettcr, 
including  all  claims  for  moneji;  for  work  done 
under  the  contract,  and  Suetter  assumed  all 
expenses  and  debts  Incurred  by  Cornwall  in 
connection  with  the  highway.  Between  July 
11  and  September  29,  1919,  Cornwall  and 
Suetter,  as  his  assignee  and  surety,  perform- 
ed work  on  the  highway,  itemized  in  answer, 
amounting  as  per  the  contract  price  to  $6,- 
S47.61.  E.  B.  Cummins  paid  to  and  on  ac- 
count of  Cornwall  for  the  work  $5,821.7S, 
and  since  September  19,  1919,  has  paid  for 
labor  employed,  and  materials  and  supplies 
purchased  by  Suetter  for  carrying  on  the 
work  the  sum  of  $1,201.95,  making  a  total  of 
$7,023.70,  or  an  oTerpaymoit  of  $176.09.  On 
September  28,  191S,  Snetta  abandoned  the 
subcontract. 

For  a  second  counterclaim  the  following  is 
averred  In  effect:  In  order  to  complete  th6 
coQstructlou,  whldi  Cornwall  and  Suetter  by 
the  contract  agreed  to  do,  from  October  4, 
1919,  to  Janoaiy  20,  1920,  Cummins  expend- 
ed tor  necessary  labor  and  materials  in  the 
perfonnance  of  the  subcontract,  at  the  rea- 
sonable market  value^  the  sum  of  $64248.92, 
the  contract  price  for  which  aggregated  $2r 
040,  making  an  excess  of  $3,!^.92  expended 
over  the  contract  price  for  such  work.  It 
wHI  cost  $1,410.50  to  complete  the  work  of 
construction  of  the  highway  embraced  in  the 
Cornwall  contract  By  reason  of  the  delay 
in  the  work  by  Cornwall  and  Suetter  untU 
the  rainy  season,  B.  E.  Cummins  was  caused 
additional  expense  In  obtaining  gravel  for 
the  grad^  and  damaged  In  the  som  vt  $429, 
and  was  damaged  In  the  farther  sum  of 
$134.85  on  account  of  the  delay  and  failure 
of  Cornwall  and  Suetter  to  perform  the 
work  and  oiable  Cummins  to  complete  his 
contract  E.  BX  Cummins  duly  performed 
all  of  the  conditions  of  the  contract  on  his 
part 

The  reifly  denied  many  of  the  allegations 
of  the  answer,  and  afflrmattvely  averred 
that  Suetter  was  entitled  to  receive  pay 
every  second  week  tor  his  labor  performed 
on  the  highway  In  accordance  with  the  Corn- 
wall contract;  tiiat  Cummins  failed  so  to 
pay  Suetter,  and  In  order  to  collect  the 
money  dne  he  took  a  formal  assignment  from 
Cornwall  of  all  money  due  from  E.  E.  Cum- 
mins ;  that  the  defendant  did  not  recognize 
or  accept  Suetter  as  the  assignee  of  Corn- 
wall to  perform  the  work  or  complete  the 
contract;  that  by  mutual  mistake  of  Suetter 
and  Cornwall  the  assignment  did  not  cor- 
rectly express  the  intentions  of  the  parties, 
and  by  mutual  agreement  It  was  destroyed; 
that  owing  to  the  failure  of  E.  K.  Cummins 
to  perform  the  terms  of  the  contract  Corn- 
wall diacontlnued  performing  work  on  Sep- 
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that  thereupon  defendant 
agreed  If  Suetter  would  remain  at  work  on 
the  highway,  E.  E.  Cummins  would  pay  him 
for  his  labor  to  date  and  for  all  labor  there- 
after performed;  and  that  Suetter  continued 
the  work  until  September  28,  1019,  when  he 
ceased  for  the  reason  that  defoidants  failed 
to  perform  the  agreement 

Plalntlfr  further  averred  that  the  defend- 
ants falsely  represented  to  him  that  S.  E. 
Cummins  was  E.  E.  Cummins  named  In  the 
contract;  that,  relying  upon  such  represen- 
tation, plalntlCT  signed  Cornwall's  bond  as 
surety  after  Cornwall  had  entered  upon  the 
performance  of  his  agreement;  that  E.  E. 
Cummins  did  not  perform  his  part  of  the 
contract  with  Cornwall  in  paying  for  the 
labor  every  second  week,  and  85  cent, 
of  the  monthly  estimates  of  Cornwall's  work, 
so  as  to  protect  the  Bureties  on  Cornwall's 
bond;  and  that  by  reason  thereof  sneh  sure- 
ties are  released. 

The  cause  was  tried  to  the  court  and  a 
jury,  and  a  verdict  and  Judgment  rendered 
in  favor  of  defendant  E.  E.  Cummins,  and 
against  Philip  Suetter,  for  the  sum  of  $1,088.- 
72.   Suetter  appeals. 

rranUin  F.  KoreU,  of  Portland  (WUlIam  A. 
Carter,  of  Portland,  oa  tbe  brieQ,  tm  appel- 
lant 

Walter  U  Toose,  Jr.,  of  McMInnville,  and 
Oscar  Hayter,  of  Dallas.  O^ton  &  Toose, 
of  McMinnyiUe,  oa  die  brief),  for  respond- 
ents. 

BEAN,  J.  (after  stating  the  Acts  as  above). 
At  the  onnmencanent  of  the  trial  counsel  for 
plalntur  moved  the  court  for  an  order  requir- 
ing defendants  to  dect.  whether  they  relied 
upon  the  bond  given  by  Cornwall  with  Suetter 
as  surety  to  E.  0.  Cummins,  or  upon  the  as- 
signment at  tbe  contract  made  by  George 
Cornwall  to  Philip  Suetter.  Tbe  motion  was 
denied  by  the  court,  and  plaintlfT  assigns  such 
ruling  as  error. 

[1]  It  is  contended  upon  behalf  of  plaintiff 
that  tbe  contract  of  assignment  is  Inconslst- 
ait  with  the  contractual  liability  of  ^uetter 
to  the  defendants  on  account  of  having  signed 
the  bond.  It  is  practically  conceded  that  the 
defendants  could  not  be  required  to  elect, 
unless  the  attempt  to  hold  Suetter  upon  the 
bond  he  signed,  and  also  as  assignee  of  the 
Cornwall  contract  are  Inconsistent  defenses. 

By  the  execution  of  the  bond  by  Suetter  as 
surety  be  became  liable  for  a  breach  of  the 
contract  on  the  part  of  Cornwall.  This  con- 
dition was  maintained  up  to  the  time  that 
Cornwall  abandoned  the  contract.  By  tbe 
breach  of  the  contract  by  Cornwall,  Suetter 
was  rendered  liable  for  whatever  damages  E. 
E,  Cummins  was  caused  to  suffer  thereby. 
Cornwall's  contract  called  for  the  payment 
of  46  cents  per  cubic  yard  for  excavating 
earth,  and  no  more,  except  under  the  circum- 
stances stipulated  In  the  ccmtract  The  con> 


Digitized  by 


1070 


201  PACinO  BEPOBTES 


(Or. 


tract  aapulated  that  Cummlna  wonld  pay  la- 
borers and  blacksmith  hills  every  two  we^, 
whlcli  payments  were  to  be  treated  as  ad- 
Tancements  on  the  payments  to  Cornwall. 
In  order  to  perform  this  condition  of  the 
contract  Cnmmlns  bad  to  pay  more  than 
Cornwall  earned,  or  more  than  Cornwall 
agreed  to  do  the  work  for.  Cummins  was 
thereby  damaged  to  that  extent  Bnetter,  as 
Cornwall's  surety  upon  the  bond,  was  liable 
for  such  damages.  If  Suetter  had  not  at- 
tempted to  complete  the  contract,  and  Cum- 
mins had  then  been  forced  to  complete  It,  the 
damage  Cummins  would  have  suffered  would 
hare  been  the  difference  In  the  contract  price 
for  doing  the  work  provided  for  In  the  Corn- 
wall contract  and  what  It  actually  cost  him 
at  market  prices  to  complete  the  work.  Corn- 
wall would  have  been  liable  to  Cummins  for 
suc2i  damage,  as  well  as  the  amount  of  any 
overpaymoit  made  to  laborers  and  for  bladk- 
amlOj  bills  parBoant  to  the  Cummlns-Gom- 
waU  contract  Suetter,  as  Cornwall's  surety, 
would  bare  be^  liable  fbr  the  same  up  to 
the  amount  of  94,000. 

It  aK>ear8  frcan  the  testimony  Qiat  Suetter 
and  Cornwall  ea<ih  aigned  the  ctmtract  of 
asfdgnment  of  tlie  enboontraet  to  Soettor; 
that  by  tbe  teaoB  of  tbU  contract  Snetter 
was  to  take  over  the  contract,  r^ease  Gom- 
wall,  finish  tbe  work,  and  pay  all  bills  and 
expenses  incurred  by  Cornwall  In  Oie  proeO' 
cntlon  of  the  work  np  to  about  September  ft, 
1(09,  the  time  of  the  execution  ot  the  con- 
tract of  asdgnment,  and  In  consideraticni  of 
that  Snetter  was  to  reoelTe  what  might  be 
dne  Cornwall  for  the  w<nk  he  bad  performed. 
While  the  liaUlity  at  Snetter  npon  the  as- 
Higmnent  would  be  in  part  the  same  as  hda 
responsibility  as  surety  i^oa  tbt  bond,  endi 
tiabiU^  as  assignee  would  not  be  limited  to 
tbe  sum  <tf  $4,000  as  provided  in  the  bond. 
Sudi  additional  obUgaticii  assumed  Suet- 
ter as  assignee  was  pnetically  in  the  satnra 
of  a  sntvlonaital  or  additlmal  agreement 
The  undertaking  assumed  by  Snetter  by  vir- 
tue of  the  assignment  was  not  inconsistent 
with  His  obligation  as  surety.  Iberefore  the 
defendants  could  not  properly  be  required  to 
elect  as  requested  by  plaintiff,  but  were  en- 
titled to  claim  under  both  the  bond  and  the 
atjsfgnment  contract  There  was  no  errw  In 
the  ruling  of  the  court 

[2]  Suetter  asserts  that  he  was  led  to  be- 
lieve that  B.  E.  Cummins  was  S.  E.  Cnmmtns, 
the  father  of  the  contractor.  If  Suetter  had 
executed  a  bond  as  surety  for  Ctmimlna  this 
might  have  been  material.  George  Cornwall 
Was  the  man  for  whom  Suetter  v.-a.s  sponsor. 
The  bond  was  given  to  E.  E.  Cummins,  and 
If  he  complied  with  lils  part  of  the  engage- 
ment, as  the  testimony  tends  to  show  be  did, 
it  does  not  matter  whether  Suettra*  under- 
stood his  name  was  E.  E.  Cummins  or  S.  E. 
Cummins.  The  question  of  the  nonliability 
of  Suetter  as  claimed  la  asserted  or  raised 


by  the  demnrrer  to  defendants'  answer,  by 
the  motion  for  a  directed  verdict  In  favw  <tf 
plaintiff,  and  by  an  Instruction  to  the  Jniy 
requested  by  plaintiff  to  the  tBect  tbat  Suet- 
ter was  not  liable  as  anrety  iQKni  the  bond 
which  was  refused. 

[3]  Objection  is  made  by  plaintiff  that  the 
Cornwall  bond  does  not  undertake  to  repay 
E.  EL  Cummins  for  any  overpayments  to 
Cornwall ;  tbat  it  Is  not  an  Indannlty  bond. 
The  contract  and  bond  plainly  provide  that 
Cornwall  would  perform  the  worK  of  oont-  ' 
struction  within  a  certain  time,  and  that  if 
he  failed  to  do  ao  the  obligation  should  re- 
main in  full  force  and  effect.  Ausplund  v. 
iEtna  Indemnity  Co.,  47  Or.  10,  81  Pac.  S77. 
82  Pac.  12.  According  to  tiie  testinHmy  Snet- 
ter well  understood  the  nature  of  his  obli- 
gation as  surety,  and  be  ts  bound  by  ttie  In- 
strument The  jury  so  found.  It  Is  unnec- 
essary to  discuss  the  conflicting  testimony. 
That  matter  Is  settled  br  the  verdict  Any 
payments  made  by  Cummins  for  labor  and 
blacksmlOilng,  pursuant  to  the  Oommll  eon- 
tract,  wore  legitlmBte  ezpoises  In  the  cob- 
stroctlon  of  tha  highway  for  whldi  Cornwall 
and  his  surety  were  reapoostble.  The  claim 
that  Cornwall  should  receive  tiie  benefit  of 
an  of  the  contract  price  ot  ttie  male  In  ex- 
cess ot  the  cost.  If  there  were  snc3i  an  excess, 
without  bdng  liable  ttxe  any  excess  of  cost 
over  the  contract  pricey  la  not  tenablA  We 
do  not  so  read  the  plain  letter  ot  tbe  contnct 
and  bond. 

[4]  When  Cornwall  failed  to  carry  out  his 
contract,  and  abandoned  the  work  about  8e|>- 
tember  0,  1919,  Cummins  notlBed  Suetter  of 
Oie  fac^  and  Suetter  said  that  he  would  have 
to  take  over  the  contract  and  complete  the 
work.  Thereupon  Snetter  (Atalned  an  assign- 
ment of  the  contract  from  Cornwall,  and 
assumed  the  Indebtedness  Incurred  by  Gknn- 
wall  in  Uius  far  prosecuting  the  world. 

Where  a  contractor  assigns  the  contract 
to  one  of  his  sureties  with  the  ccmsent  of  the 
obligee,  the  assignee  assumes  the  character 
and  responsibilities  of  the  prindpaL  82  Cyc. 
38;  5  G.  J.  p.  874,  |  44;  Ausplund  r.  Atna 
Indemnity  Co.,  47  Or.  10,  81  Paa  577,  82  Pac. 
12:  Gray  v.  McDonald,  19  Wis.  213.  Such 
surety,  upon  the  default  of  the  prlndpal  and 
with  the  consent  of  the  creditor  obligee,  may 
complete  the  contract,  and  In  such  case  he 
will  be  subrogated  to  all  the  rights  of  tbe 
principal,  as  weU  as  subjected  to  the  llebU- 
itles  of  the  principal  under  the  contract 
Cya  233 ;  Derby  v.  U.  S.  Fidelity  &  Guarant} 
Co.,  87  Or.  34,  169  Pac.  600;  Am.  Bonding 
Co.  V.  Regents,  University,  11  Idaho,  1^,  81 
Pac.  604;  Sohde  v.  Biggs,  108  Mich-  448,  06 
N.  W.  331 ;  First  Nat  Bank  v.  School  Dlst. 
77  Neb.  570,  110  N.  W.  849.  It  was  therefon? 
appropriate  for  Snetter  to  take  an  assignmait 
of  the  contract 

In  Ausplund  v.  Xad&aaUj  Ga,  47 

Or.  10, '81  Pac  S77,  Mr.  Justice  Moore  said: 
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"If  Budi  private  Barety,  howeTer,  bacomes 
subrogated  to  the  rights  of  hi>  principal  in  the 
undertaking,  to  which  he  is  a  party,  because 
of  the  latter'a  failure  to  keep  his  agreement, 
he  ought  to  be  subjected  to  all  the  liabilities 
assumed  by  his  principal,  regardless  of  the 
original  c<aitractual  relation.  In  other  words, 
a  corporation  becoming  a  surety  may,  Ukn 
ft  private  snrety,  by  permitting  its  principal 
to  make  such  default  as  he  pleases,  iBslst 
upon  its  strict  legal  right,  and  in  an  acticm 
to  enforce  its  liability  legally  Interpose  any 
defense  that  a  private  surety  may  invoke  un- 
der the  same  circumstances.  But  when  a  sure- 
ty, either  corporate  or  individual,  in  pursu- 
ance of  the  terms  of  an  undertaking,  'assumes* 
the  performance  of  the  principal's  contract, 
such  surety,  by  being  Bnbr<«ated  to  the  rights 
of  the  principal  thereunder,  must  necessarily 
become  subject  to  all  bis  liabnides." 

[B]  At  fh«  time  of  ttw  ftastenmeat  the  mat- 
ter was  complicated  by  the  foUowins  ar- 
rangement. Onnwall  bad  obtained  a  c<m- 
tract  flom  the  coimtr  of  TambUl  to  grade 
the  gateways  appniadiiiig  to  the  hl^wajf 
and  keep  fliem  evaa  with  ttM  grade  of  the 
highway  as  constnieted.  The  work  for  tihe 
county  amoimted  to  9226.  nils  work  waa 
not  ln<^ded  In  die  OommlnfrOORiwaU  eo»- 
tract.  It  had  bees  done  at  fbB  same  time  as 
the  wwk  of  construction  ot  the  highway  and 
by  the  same  men  and  teams,  and  It  was  Im- 
poasible  fo  segregate  the  labor  on  the  eonnty 
work  from  that  upon  the  highway.  GormraU 
ref\i!wd  to  make  the  aaalgnment  onleM  be 
was  paid  for  the  county. work.  Seottw  as- 
sented to  this,  and  directed  CamminB  to  pay 
Cornwall  for  the  county  work,  which  he  paM 
at  that  time.  Snetter  now  claims  that  a 
portion  of  the  work  diarged  to  Cornwall  and 
his  surety  was  not  included  in  the  Comwall- 
Cnmmlna  contract  This  matter  of  ertra 
work  which  was  done  for  the  benefit  of  Corn- 
wall, and  which  Suetter  was  tiien  to  a  poel' 
tlon  to  obtain  the  benefit  of  by  requiring  the 
(225  to  be  paid  to  him,  having  bem  adjusted 
and  settled  by  an  agreement  between  the  par- 
ties and  paid  for  according  to  the  Erection 
of  Suetter,  Is,  as  we  view  It,  no  longer  an 
element  in  this  case.  The  consent  of  Suetter 
the  snrety,  healed  any  departure  from  the 
strict  letter  of  the  contract  in  tihls  respect 

[I,  7]  It  Is  claimed  by  plaintift  that  Cam- 
mlns  did  not  perform  his  contract  in  the  mat- 
ter of  payments  to  Cornwall,  and  on  this  ac- 
count Cornwall  was  unable  to  continue  the 
work.  Objection  was  also  made  plalntlft 
to  the  testimony  of  E.  B.  Cummins  as  a  wit- 
ness for  defaidants,  for  the  reasM  that  in 
testl^ing  in  order  to  refresh  his  memory,  he 
referred  to  an  itemized  statetnent  or  sdiedule, 
pr^red  by  him  and  furnished  to  plaintiff, 
of  the  several  amounts  paid  for  Cornwall 
during  the  time  he  was  at  work  under  the 
contract,  of  the  amounts  paid  for  Suetter 
while  he  weas  carrying  oq  the  work  after  he 
took  charge  thereof  pursuant  to  tiie  assign- 


ment, and  ttC  file  Items  of  ejcpeoditnre  made 
by  Cnmmins  toward  the  completion  of  the 
work  after  Suetter  abandoned  the  work.  The 
statement  was  prepared  from  the  time  book, 
check  book,  and  bills  and  memorandums  of 
labor,  materials,  and  expenses  such  as  are 
usually  k^  In  the  performance  of  such 
work. 

Mr.  Ooaunins  teetlfted  in  part  to  the  pur- 
port that  while  Oomwall  was  at  work  he  was 
there  every  few  days  and  kept  a  memoran- 
dum of  how  many  men  were  working  every 
day.  Cornwall  gave  him  "the  time  every 
two  weeks  from  his  time  book,"  and  be 
"dhednd  it  itp^"  During  ti»  flnt  part  of  the 
work  Cummins  and  Cornwall  would  compare 
ttie  amomit  of  labor,  and  Oommina  would 
give  Oomwall  a  idteok  for  the  amouot.  later 
Cummins  issued  diecka  direct  to  the  laborers 
and  kBfft  an  account  of  Uw  paymoits  for 
labor  and  materials.  Over  the  objectltm  and 
exception  of  counsel  for  plaintiff,  Cummins 
was  permitted  to  refresh  fala  memory  from 
the  Itemised  statement,  and  to  give  the  total 
amounts  so  paid  out  as  fidlowa: 

PaU  for  Corawall  for  .labor  and  board  «t 
mea  and  blackamltfe  Mils  and  materials 
Up  to  September  6,  WS  95,SU.ffi 

Paid  for  Suetter  from  tbe  time  tie  took  oon- 
traot  from  Cornwall  until  be  <iatt  work 
for  tbm  same  paipoMs  ....-tUKfLM 

Expended  toward  tbe  completion  of  the  con- 
tract work  to  Januarr  SB.  1»0  fS,24S.B2 

The  statement  furnished  to  plaintiff  con- 
tains ttie  names  of  various  persons  to  whom 
the  several  amounts  were  paid  and  the 
amount  paid  to  each.  Cummins  testified 
plainly  that  the  various  amounts  were  paid 
tor  the  construction  of  the  highway  embraced 
in  tbe  Cummlns<3omwall  contract  Tbe 
proof  does  not  descend  upon  the  Itemized  ac- 
count or  schedule  as  primary  evidence,  but 
upon  the  sworn  testimony  of  tbe  witness. 
Our  attention  is  not  directed  to  any  evidence 
of  double  payments,  or  any  prejudice  to  fbe 
rights  of  the  surety  by  reason  of  the  manner 
in  which  Cummins  conducted  the  business; 
and  we  find  none.  Some  of  the  payments  for 
labor  and  materials  for  the  construction  while 
Cornwall  was  on  the  job  were  paid  by  Cum- 
mins after  Cornwall  assigned  tbe  contract  to 
Suetter.  It  does  not  appear  that  Suetter  was 
In  any  way  injured  by  reason  of  this.  The 
testimony  indicates,  and  the  jury  was  war- 
ranted In  flndlnft  that  all  of  the  payments 
made  by  Cummins  on  account  of  Cornwall 
were  applied  for  labor,  blacksmith  bills,  and 
materials  for  the  orautructltm  of  the  high- 
way, in  accordance  with  the  terms  of  the  sub- 
contract and  bond. 

It  was  prop»  for  tiie  witness  to  r^resh  fals 
memory  from  a  memorandum  or  summary 
prepared  under  his  direction  and  supervision. 
Bartels  v.  HcCullough,  201  Fac.  733.  decided 
November  16,  1^1.  In  view  of  tho  many 
items  of  account  In  Oie  case  and  the  manner 
In  wbldi  memorandums  or  records  of  tb» 
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transactions  pertaining  to  the  highway  Im- 
provement were  as  uanal  kept,  It  was  neces- 
sary and  proper  for  the  defendants  to  In- 
troduce in  evidence,  for  reference  by  the  Jury, 
a  summary  of  the  Items  of  expenditure,  a 
duplicate  of  which  was  furnished  plaintiff 
by  defendants  prior  to  the  trial.  It  was  the 
only  possible  way  in  which  the  figures  could 
be  given  to  the  jury,  so  that  the  Jury  would 
understand  the  same.  For  a  precedent  In 
the  use  of  schedules  and  summaries  of  de- 
tails pertaining  to  construction  work  of  the 
nature  lUTolved  In  the  present  case,  see  the 
opinion  and  record  in  the  case  of  Sweeney  v. 
Jackson  County,  93  Or.  90,  178  Pac.  365.  182 
P&c.  SSO.  We  do  not  recall  that  mxik  proce- 
dure was  challenged  by  counsel  In  that  case. 

[I,  t]  Suetter  complains  because  Cummins 
did  not  pay  Cornwall  the  86  per  cent,  of  the 
monthly  estimates  of  the  work  made  by  the 
district  enghieer.  It  is  disclosed  by  the  evi- 
dence that  on  August  10,  1919,  sadi  an  esti- 
mate was  made,  and  it  appears  therefrom 
that,  In  addition  to  tlw  amoonts  already  paid 
by  Oummlns  tot  labor  as  per  the  oontraet, 
85  per  cent  of  the  estimate  oC  work  dime  by 
Corawall  would  include  a  balance  of  f  170. 
It  was  necessary  to  forward  such  estimate  to 
the  state  highway  en^eer  at  Salon  for  ap* 
proval.  Before  the  estimate  was  approved 
and  returned  about  September  1st,  Cnmmlns 
had  advanced  to  Cornwall  in  payment  for 
labor,  aa  required  by  the  subcontract,  money 
In  excess  of  the  amount  then  due.  There- 
fore Cummins  was  not  in  default  In  ttifs  re- 
spect, and  Suetter  has  no  cause  for  complaint 
in  tibils  regard.  Suetter  also  contends  that 
Cummins  overpaid  Cornwall  In  violation  of 
the  rights  of  the  surety.  The  testimony 
purported  that  the  overpaym«its  made  by 
Cummins  were  for  labor  and  blacksmlthlng, 
which  by  the  plain  letter  of  the  contract 
Cummins  was  required  to  make  as  an  ad- 
vancement to  Cornwall  to  enable  him  to  carry 
on  The  contract  work.  There  was  no  viola- 
tion of  the  contract  or  bond  in  this  respect 

The  facts  in  this  case,  owing  to  the  provi- 
sions of  Cornwall's  contract,  dlCTer  from  those 
in  the  case  of  Dobbins  Higglns,  78  III.  440, 
and  in  similar  cases  dted  by  plaintiff.  In 
the  Illinois  case  the  obligee  withheld  money 
with  which  to  pay  certain  labor  claims  and 
claims  for  material,  instead  of  imying  the 
contractor  &a  required  by  the  contract  btmd. 
In  the  present  case  the  testimony  tended  to 
show,  and  the  Jury  evidently  found,  that 
Cummins  performed  his  part  of  the  contract. 
In  short,  the  testlmoi^  tended  to  snstain  the 
allegations  of  the  answts  and  to  support  the 
verdict. 

[II]  Plalntur  assfgns  error  In  the  court  per- 
mitting B.  S.  Cummins  to  testis  over  plain- 
tiff's cbjectton  relative  to  bis  damages  sus- 
tained by  reason  of  the  delay  of  Gomwall 
and  Suetter  to  carry  oat  the  contract  and 
complete  tbe  wtttk  wltbln  Hie  tbne  specified. 
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It  is  In  evldmce  that  the  rainy  season  in  that 
locality  commenced  soon  after  Soetter  aban- 
doned the  work,  and  on  account  of  the  work, 
not  b^g  then  completed  addiUonal  expenae 
was  caused  Cummins  In  obtaining  and  haul- 
ing gravel  for  a  certain  All  covered  by  the 
Cornwall  contract.  It  is  common  knowledge 
that  It  is  more  difficult  to  transport  such  ma- 
terial after  the  fall  rains  begin  in  that  coun- 
ty, and  this  was  evidently  one  of  the  reasons 
for  the  stipulation  In  the  contract  that  Cora- 
wall  should  perform  the  work  on  or  before 
a  spedfled  time.  We  think  such  damages 
are  such  as  would  naturally  arise  from  a 
breach  of  the  contract.  The  circumstances 
were  fairly  within  the  contonplation  of  the 
parties  at  the  time  of  the  execution  of  the 
ccmtract  and  bond.  The  objection  Is  not  w^I 
taken. 

The  damages  recoverable  for  a  teeftdi  of 
contract  are  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  cmtani^atlon  of 
both  parties  at  the  time  they  made  the  con- 
tract, as  a  probable  result  of  a  breach  of  it. 
Blagra  V.  Tbompscm,  28  Or.  23^  81  Pus.  647. 
18  U  B.  A.  815,  8  R.  a  Ifc  466. 

In  additicm  to  genoal  damages,  the  injored 
party  is  entitled  to  recover  spedial  damases 
which  arise  from  drcumstanoes  peculiar  ta 
the  particular  case,  where  those  drcnin- 
stances  were  communicated  to  or  known  bf 
the  other  party  at  the  time  tike  contraet  was 
made.  Blagen  t.  Ttumpaoot  BO^nu 

[11]  Plalntifl  objected  and  excepted  to  the 
tutlmony  of  defmdant  S.  B.  Cummins  rela- 
tLve  to  the  cra^ents  of  the  allesed  uidgnment 
between  Cornwall  and  Snetter.  It  spears 
from  the  testimony  that  the  memorandum  of 
tbo  aaslgnmott  was  not  available^  and  Qift 
contents  tb&Kot  were  testified  to  by  B.  EL 
Oummlns  and  the  attorney  who  represented 
Soetter  and  the  attorney  who  represented 
Coramai  at  Om  time  the  same  was  wrlttoL 
Tbem  was  no  error  in  admitting  sudi  testl- 
mon7. 

[12]  Coousd  for  plalntifl  coot«d  that  the 
measure  of  the  defendants'  damages  was  not 
what  fi>.  E.  Cummins  may  have  paid  toward 
the  cimipletlcai  of  the  lUmtract  woric,  but 
was  the  reasonable  cost  and  expoiae  of  pro- 
curing the  labor  to  be  d<me,  and  purcdbaalng 
the  necessary  materials  In  order  to  make 
the  work  conform  with  the  provisions  of  the 
contract;  dtlng  Seaside  t.  Bandies  82  Or. 
650,  180  Pac.  31&  Counsel  for  defendants- 
say  that  this  rule  la  correct.  This  raises  a 
question  of  fact  B.  Bb  Cummins,  after  de- 
tailing the  several  payments  made  by  him 
for  work  and  material  upon  the  hi^way  con- 
tracted to  Cornwall,  testified  as  follows: 

"Q.  *  *  •  I  wfll  ask  you  how  yoa  paid, 
whether  you  paid  tbe  contract  and  ordinary 
price  of  labor,  or  whether  yoa  paid  more  than, 
tbe  worlunen  asked;  bow  did  ywi  pay  in  that 
respect?  A.  I  paid  the  rate—tike  prevafling 
price  for  wages.  What  I  could  sccnrs  nen. 
for. 
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"Q.  In  reference  to  materisli.  Btate  whether 
yon  paid  the  market  price  or  a  price  in  excess 
to  the  market  price.  A.  I  paid  the  market 
price. 

-'Q.  On  all  these  materials?    A.  AU  these 
materials." 


The  Jury  had  a  right  to  believe  the  testi- 
mony of  Cummins.  The  testimony  in  the 
case  does  not  warrant  the  objection  made 
by  plalnUff. 

[13]  Plaintiff  assigns  that  the  court  erred 
in  refusing  to  Instruct  the  jary  as  requested 
by  plaintiff  to  the  effect  that  the  liability  of 
the  surety  Is  only  commensurate  with  the 
liability  of  the  prlndpal. 

In  the  case  at  bar  It  appears  Suetter,  the 
surety  by  virtue  of  a  contract  executed  by 
him  with  Cornwall  in  consideration  of  the 
l»enelJts  of  the  subcontract  accruing  to  Corn- 
wall at  the  date  of  the  assignment,  stepped 
into  Cornwall's  shoes,  so  to  speak,  and  for 
all  practical  purposes  became  the  principal  In 
the  contract,  with  the  assent  of  Cummins. 
Suetter  placed  a  foreman  in  charge  of  the 
work  on  the  highway  and  proceeded  to  carry 
out  the  contract.  He  Is  not  In  a  position  to 
assert  that  the  contract  of  assignment  with 
Cornwall  has  t>e^  annniled.  The  requested 
instruction,  under  the  facts  in  this  ease, 
would  only  tend  to  confuse  the  Jury,  and  was 
properly  refused. 

[14]  Snetter  famished  horses  which  per- 
formed labOT  an  the  work,  and  by  a  requested 
lostructloa  claims  that  he  Is  entitled  to  be 
paid  for  such  labor.  As  heretofore  pointed 
out,  Snetter  being  responaUile  as  surety  np«i 
the  bud  and  as  the  aaslsnee  of  Cornwall 
for  the  completion  of  the  work  as  per  the 
contract^  it  would  be  idle  to  allow  him  to  be 
paid  as  a  laborer,  and  thm  require  Cummins 
to  collect  the  same  amount  back  from  Suet- 
ter as  such  surety  and  assignee.  The  Inatrno- 
tlon  was  pnqierly  refused. 

ExceptiMu  were  saved  to  instructions  of 
the  court  to  the  Jury  as  to  Uie  measure  of 
damages.  The  court  fully  explained  the  is- 
sues and  charged  the  Jury  in  plain  language, 
la  aooordance  with  the  law  as  above  stated, 
and  wliich  in  Bolwtance  is  ccxttalned  in  plaln- 
tifTs  brief.  The  case  was  fairly  submitted  to 
the  Jury.  We  have  carefully  examined  all  <tf 
the  instructions  to  the  Jury,  and  find  no  er- 
ror therein.  It  appears  that  Mr.  Suetter, 
unfortunately  for  him,  ^ned  Cornwall's 
bond.  There  Is  s<xne  conflict  in  the  testimony 
In  regard  to  the  conditions  of  the  assignment. 
This  controversy  was  thoroughly  presented 
to  the  Jury  by  the  court's  charge,  and  deter- 
mined by  the  verdict. 

We  And  no  error  in  the  record.  The  Judg- 
ment of  the  trial  court  ts  affirmed. 
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ALLEN,  Couaty  Aesattor,  v.  CRAIQ. 

(Supreme  Court  of  Oregon.   Nov.  29,  1821.) 


McBEtmB,  BARBIB, 
concur. 


and  BROWN,  JJ., 


1.  Taxatiea  ^»838— Statutory  paaalty  for  re- 
fDsal  to  list  property,  If  paM  More  tilt.  Is 
payable  to  tlio  assessor. 

Under  Or.  f  4273,  providii^  a  penalty  for 
the  refusal  of  a  property  owner  to  give  an  as- 
sessor  a  list  of  Us  property,  with  its  value,  it 
the  owner  pays  the  penalty  for  soch  refusal  be- 
fore suit  is  bronght,  It  ^onld  be  paid  to  the 
assessor  for  nse  of  the  county. 

2.  PeaaltiM  la  lO  lafenasr,  salng  la  his  ewa 
sans  for  peaaraes,  stast  bs  autbarlzed  by 
statata  or  by  neossMiY  tnplieatloa. 

In  order  to  prosecute  an  action  for  a  pen- 
al^ In  his  own  namot  an  infonner  mnst  be  au- 
tborised  to  do  so  by  statnte  or  by  necessaty 
impUcetlon. 

3.  Penalties  Express  statutory  prevlshis 
that  a  county  shall  proseeote  all  aotloss  for 
peaaltles  applies  theagh  part  goes  to  an  Is- 
fonaar. 

Where  there  Is  a  general  statute  providing 
that  an  actions  for  penalties  may  be  prosecnted 
by  the  eoanty,  and  also  a  statute  providing  that 
a  portion  of  the  penalty  shall  go  to  an  inform- 
er, the  action  nest  be  prosecuted  in  the  name 
of  the  eonnty. 

4.  TaxatloB  »s»845— Assessor  oasaet  Maia- 
tala  action  la  his  ews  asHs  f*r  beaeflt  ef 
oouaty,  oBlesa  aathorlzsd  by  statat*. 

In  an  action  to  ncover  a  statutory  pen- 
alty for  fallnre  to  gire  an  assessment  list  of 
property,  as  required  by  Or.  L.  |  427S,  an  as- 
sessor cannot  maintain  the  action  in  Us  own 
name,  unless  he  is  authorised  by  statute. 

ft.  Taxation  «=>84S— Statutes  do  aot  permit  as< 
tessor  to  aas  for  psnalty  In  his  own  aane, 
for  the  bsaoflt  of  tho  eoaaty,  aa  refssal  to 

list  property. 
AlOiongh  Or.  L.  |  4278,  provldea  that  a 
person  refiudng  to  give  ao  assessor  a  list  of 
his  pKverty  shall  forfeit  and  pay  to  the  as- 
sessor, for  the  benefit  ot  county,  a  penalty 
which  may  be  recovered  by  legal  action,  the 
assessor  Is  not  the  proper  party  to  prosecute 
tiie  action. 

6.  Taxatlos  «s»84S-ln  suit  to  oolleet  penal- 
ties for  failure  to  list  taxable  projier^,  the 
coasty  Is  ths  real  party  In  Interest  and  should 
sue. 

In  aa  action  under  Or,  L.  |  4273,  to  collect 
a  penalty  for  refusal  to  give  a  list  of  taxable 
property  to  an  assessor,  the  county  is  the  real 
party  in  Interest,  and  under  w^ction  27,  provid- 
ing that  every  action  shall  be  prosecuted  in  thp 
name  of  the  real  party,  in  interest,  a  suit  to 
collect  the  penalty  should  be  in  the  name  of  the 
county. 

7.  Taxation  9=9845— la  suit  for  penalty  for 
beueftt  of  eounty,  assessor  Is  aot  trustee  of  an 
express  trust,  so  as  to  sus  la  his  own  name. 

In  a  suit  under  Or.  |  4273,  for  refusal  to 
give  the  assessor  a  list  of  taxable  property,  fhe 
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assesior  ii  not  a  trnstte  ct  an  expreBS  trnet, 
BO  as  to  antborise  him  to  brinff  suit  in  his  own 
name,  under  the  provisloD  of  section  29. 

8.  Taxatloa  «=3&45— Provbloa  that  suit  to  ool- 
taet  ptMlty  may  be  In  aama  of  ooMty  pre- 
d«4M  asseuor  from  soUg  In  his  owa  oama. 

In  an  action  trader  Or.  L.  f  £173,  to  col- 
lect a  penaUr  for  faJInre  to  sire  a  tax  assessor' 
a  list  of  taxable  property,  the  express  prori- 
sion  of  section  807  that  a  county  may  sue  in  its 
corporate  name  to  recover  a  penaltr  predudes 
the  assessor  from  suinx  to  coQect  penaltj  in 
his  own  name  for  tho  benefit  of  the  countr. 

9.  taxation  <i  ifilS^owplalBt  by  asaeasar  la 
action  In  awn  nana  ta  coHaot  panatty  tor  ban- 
eflt  af  aaanty  bald  nat  ta  state  ennaa  at  ae- 

tlOB. 

Tbe  riybt  to  maintain  an  action  tinder  Or. 
L.  I  4273,  to  recover  a  penalty  for  f^ure  to 
give  a  tax  assessor  a  list  of  taxable  property, 
is  not  in  the  assessor,  and  a  complaint  in  a 
suit  by  the  assessor  falls  to  state  a  canse  of 
action. 

10.  Conntlea  4=32l7~Couaty  oourt  oan  disoon* 
tinua  suit  by  an  aasessor  tor  benefit  of  oounty. 

Under  Or.  h.  |  937,  subd.  9,  giving  a  coun- 
ty court  the  general  care  and  management  of 
the  county  property,  funds,  and  business,  and 
section  938,  giving  it  the  power  to  contrcd  all 
actions,  suits,  or  proceedings  by  the  county, 
the  determination  of  a  county  court  to  end  a 
Bait  in  the  name  of  an  aasessor  for  the  bene- 
fit of  tbe  county  to  collect  a  penalty,  under 
KecUon  4273,  for  falhire  to  give  a  list  of  tax- 
able proper^,  is.  In  the  absence  of  frand,  bind- 
ing on  the  assessor. 

1 1.  Taxation  «=>490— DetermlBatlDn  of  board 
of  aquallstlon  that  a  verified  list  and  state- 
ment of  taxable  property  was  oorreot  bladlag 
OB  the  assessor. 

Under  Or.  L.  |  427S,  providing  a  paialty 
for  refusal  to  give  ^e  aaaessor  a  list  of  tax- 
able property,  the  determination  of  the  board 
of  equalization  that  a  verified  liat  and  state- 
ment submitted  to  the  aaaessor  and  refused  by 
him  was  a  true  and  correct  liat  and  statoment 
of  the  value  of  the  property  was  a  Jndidal  de- 
dsion,  binding  on  tbe  aasessor. 

In  Banc. 

Appeal  from  Circuit  Court,  Wallowa  Coun- 
ty; J.  W.  KnowleSf  Jndcb 

Action  Iv  O.  H.  Allen,  County  Assessor, 
against  George  S.  Craig.  Vrom  a  Judgment 
for  plaintiff,  defendant  appeals.  Refwsed 
and  remanded. 

In  this  actltm,  began  on  July  80,  1919,  O. 
H.  Allen,  tbe  uounty  assessor  of  Wallowa 
county,  Is  attempting  as  plaintlfC  to  recover 
for  the  use  of  tbe  county  the  sum  of  $100, 
which  it  is  averred  Craig  must  p&j  as  a 
penalty  for  his  alleged  refusal  to  furnish  a 
statement  of  the  items  and  value  of  his  tax- 
able property  as  required  by  sectloo  4273, 
Or.  L.  Tbe  complaint  recites  that  Allen  is 
the  assessor,  and  as  such  "institutes  and  car- 


ries on  this  action"  for  the  use  ot  the  coun- 
ty, and  declares  that  Oraig  la  a  resident  and 
Inhabitant  of  the  oounty,  ponsesslng  real 
and  personal  property'  subject  to  taxation; 
and  It  Is  then  alleged  that  on  June  9,  1919. 
the  defendant  refused  to  furnish  to  tte 
plaintitr  a  list  of  all  real  and  personal  prop- 
erty In  the  county  owned  by  the  defendant 
on  Afarch  1,  1919,  together  with  a  statement 
of  the  values  of  au<m  property,  and  that  be- 
cause of  such  refusal  tbe  defendant  Is  In- 
debted to  the  plaintiff  f or  ttie  use  of  ttie 
county  }n  the  sum  of  $100. 

The  defendant  demurred  to  the  complaint 
upon  three  grounds:  (1)  That  the  complaint 
does  not  state  sufflclait  facts  to  constitute  a 
cause  of  action  In  favor  of  plaintiff ;  (Z)  that 
the  plaintiff  does  not  have  legal  capacity  to 
sue;  and  (3)  that  the  court  is  without  Juris- 
diction of  the  subject  of  the  action,  <nr  of  tbe 
person  of  the  defendant  After  the  court 
overruled  the  demurrtt  to  tbe  complaint, 
and  on  November  17,  1919,  the  defoidaur 
filed  a  motion  for  the  dismbwal  of  the  canse 
upon  the  ground  that  on  November  6*  1919. 
the  county  court  made  an  ordor  dlre^ng 
the  dismissal  and  dlsconttnnance  of  the  Re- 
turn. The  motion  to  dismiss  was  denied,  and 
subsequently  on  February  24,  1920,  the  de- 
fendant filed  an  answer. 

In  addition  to  admissions  and  denials  tbe 
answer  contains  two  further  and  separate 
defraises.  In  the  first  s^iarats  defSnse  do 
defendant  arers  that  on  June  10.  191^  be 
offered  and  tendered  to  the  plaintiff  a  duly 
verified  list  of  all  tbe  real  and  personal  prop- 
erty owned  and  possessed  by  him  on  March 
1,  1919,  liaUe  to  ussessmoit  and  tazatttm 
in  Wallowa  county,  together  with  a  state- 
ment of  tbe  values  of  the  several  Items  of 
property  amounting  to  $2,000;  tiiat  tbe  i^aln- 
tiff  refused  to  receive  ta  accept  the  list  as 
prepared  by  tiie  defndan^  and  Oiat  tib»e- 
npon  the  plaintUf  himself  proceeded  to  and 
did  make  out  a  statement  purpmtlng  to  con- 
tain a  list  of  d^Sndant's  pn^)erty ;  that  tbe 
Btatemoit  so  prepared  by  tbe  plaintiff 
'^wrongfully  listed  and  asaessed  to  defendant 
num^,  notes,  and  acoounte  to  tbe  amount  ot 
IS5JD0O  for  the  purpose  of  taxattoa,"  when 
in  truth  the  defendant's  property  suhject  to 
assessment  and  taxation  in  the  coonty  did 
not  exceed  $2,000  in  value ;  that  aftvwards. 
on  S^tember  29, 1919,  and  upon  the  petition 
of  the  defokdant.  the  oonnty  board  ot  equal- 
isation, after  InvestigatlOD  and  considera- 
tion, adjudged: 

"That  the  purported  list  of  defendant^a  tax- 
able proper^  as  made  out  and  prqwred  br 
plahitiff  be  rejected  and  set  aside,  snd  that  the 
verified  list  of  goA  taxable  pi^kerty  as  pre- 
pared by  defendant  and  by  him  previously  ten- 
dered to  plaintiff  be  and  was  thereby  received 
and  accepted  by  said  board  of  equalization  as  a 
true  statement  and  list  of  defendant's  taxable 
property  within  said  eoanty  for  tbe  year  m9. 
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and  v1ier«b7  defendaaf ■  aaieHment  (or  said 
year  wma  duly  equalised  and  redaccd  to  tbe  ex- 
tent of  the  diiferecee  betwew  Mid  Uati,  U  wit* 

th«  ram  of*  $23^. 

In  the  second  separate  Oefense  It  la  aver- 
red tbat  on  Nov«nber  6.  1919,  tbe  county 
court,  while  sitting  for  tbe  transaction  of 
county  business,  entered  an  order  rodtlng 
the  fact  of  the  equalization  of  tbe  assess- 
ment, and  declaring  "that  there  Is  not  suffi- 
cient evidence  to  justify  the  further  prosecu- 
tion'* of  the  action,  and  ordering: 

*'That  said  action  shonld  b«  dismiBsed,  and 
that  this  county  will  not  b«  a  party  any  further, 
either  as  beneficial  plaintiff  or  otherwise,  to 
tJie  prosecution  of  asld  action.** 

In  bis  reply  tbe  plalnttfl  adtcdta  that  be— 

"assessed  the  defendant's  notes  and  accounts 
for  the  year  1910,  at  $2S,000  for  the  purpose  of 
tsxatlon  on  the  9th  day  of  June,  1919,  and  that 
the  board  of  equalisation  for  the  connty  of  Wal- 
lowa, state  of  Oregon,  did  on  the  29th  day  of 
September.  1919,  upon  defendant's  appUcation, 
reject  said  asBesBment  and  place  the  defend- 
ants notes  and  accounts  Cor  .the  purpose  of 
tuatton  iB  said  year  at  tbe  Tabw  of  12,000.'' 

The  plaintiff  further  admits  lo  his  reply 
that  the  county  court  of  Wallowa  county, 
Or.,  on  the  eth  day  of  NoTember,  1919,  nude 
an  order  dlrecthig  that  the  plaintiff  dismiss 
the  action.  The  defendant  moved  for  a 
judgment  on  the  pleadings,  bnt  this  motion 
was  denied.  At  the  hearing  counsel  for  the 
defendant  informed  us  that  there  was  a  trial 
by  jury.  Although  the  record  presented  to 
us  does  not  show  whether  tbe  trial  was  with 
or  without  a  Jnry,.  the  record  does  disclose 
that  the  action  terminated  in  the  circuit 
court  In  a  judgment  in  favor  of  the  plaintiff 
for  $100,  with  costs  and  disbursements.  The' 
dotendant  appealed. 

D.  W.  Sheaban*  of  Etat^rlse,  tax  appel- 
lant 

A.  Falndiild,  of  Sntarprise,  for  reapood* 
ent 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  defendant  omtende:  (1)  Hint 
tbe  rltfit  to  maintain  this  actico  is  In  the 
connty  and  not  in  the  assessor;  (2)  that, 
even  though  It  be  assumed  that  the  as- 
sessor is  entitled  to  begin  and  proeecnte 
this  action  in  bis  own  name,  he  is  only  a 
nominal  party,  while  the  county  is  the  real 
party  In  int^iest;  and  that  consequently 
the  connty  is  mtlUed  to  exercise  control 
over  the  litigation  and  can  eauae  the  acttra 
to  be  dismissed. 

[1]  Section  4278.  Or.  Jj.,  commands  every 
assessor  to  require  any  person  liable  to  be 
taxed  In  his  county  and  to  be  assessed  by 
him  to  furnish  to  such  assessor  a  list  of  all 
Qie  real  and  personal  property  owned  by  sodi 
person  liable  to  taxation  In  such  connty  to- 
getbor  with  a  statement  of  the  value  of  such 


real  and  personal  property.  The  assessor 
is  also  commanded  to  require  the  prcqpert^ 

OWBttP-— 

"to  make  oath  fbat,  to  the  best  of  Us  knowl- 
edge and  beUef,  such  Ust,  *  •  •  contains  a 
full  and  true  acconot  of  all  tiie  real  or  pet- 
eonal  property,  or  both,  *  •  *  to  be  taxed  in 
said  eonnty»  and  tbe  true  cash  value  of  sneh 
real  or  personal  property." 

Tbe  statute  further  provides  that  It  tbe 
property  owner  refuses — 

"to  ftinusb  such  list  of  real  or  personal  pr<9- 
erty  with  the  true  cash  value  or  values  thereof, 
or  to  swear  to  the  same  4rhen  required  so  to 
do  by  the  assessor,  each  person  *  *  •  shall 
forfeit  and  pay  to  the  aesesBor,  for  the  use  of 
the  county,  the  Bum  of  (100,  which  sum  may 
be  recovered  by  action  In  any  court  having  Ju- 
risdiction of  matters  of  debt  or  contract  to  the 
amount  of  $100.   Should  any  such  person, 

*  •  *  Yrtien  so  required,  refuse  to  famish  and 
to  swear  to  any  each  list,  the  assessor  shall 
ascertain  the  taxable  proper^  of  such  person, 

*  *  *  and  shall  appraise  tbe  same  from  the 
best  information  to  be  derived  from  other 
sources.  Upon  the  failure  of  any  such  per- 
son *  *  *  to  make  such  valuation  or  valua- 
tions, the  assessor  shall  be  deemed  to  be  the 
authorized  agent  of  auch  person,  *  *  *  for  the 
purpose  of  making  said  valuation  or  valuations, 
and  the  same,  as  given  ia  the  assessment  roU. 
shall  have  the  same  force  and  effect  as  If  made 
under  oath  by  said  person.  •  •  •  The  assessor 
may  bierease  any  ralaatlon  made  by  any  such 
person  *  *  *  for  pniposes  of  assessment  and 
taxation." 

Does  section  4273,  Or.  L.,  enable  the  as- 
sessor to  begin  and  prosecute  an  action  In 
his  own  name?  It  Is  clear  that  if  a  recal- 
citrant property  owner  pays  the  penalty  be- 
fore action  Is  begun,  he  pays  to  the  assessor ; 
for  the  statute  in  express  terms  prescribes 
that  tbe  property  owner  "shall  forfeit  and 
pay  to  the  assessor,  for  tbe  use  of  the  coun- 
ty." It  Is  also  clear  that,  if  the  recalcitrant 
owner  refuses  to  pay  the  penalty,  he  can 
by  an  action  be  compelled  to  pay,  for  in  ex- 
press terms  the  statute  dedlares  that  the 
penalty  "^ay  be  recovered  by  action";  but 
this  statute  does  not  expressly  state  who 
can  maintain  such  action.  It  la  not  In  terms 
declared  that  the  assessor  can  maintain  an 
action;  and  therefore,  If  the  assessor  can 
prosecute  the  action  in  bltf  own  name,  his 
authority  to  do  so  Is  an  Imi^ed  and  not  an 
express  authority. 

[2]  We  may  appropriate  direct  attoitlon 
to  the  rule  prevailing  at  common  law  oon- 
ceming  the  recovery  of  penalties.  At  eoon- 
mon  law  actioms  to  recover  penalties  were 
Dftm  prosecuted  by  "common  informers." 
In  order  to  prosecute  the  action  In  his  own 
name,  the  informer  must  be  authorized  so 
to  do  either  (a)  expressly  by  statute;  or 
(b)  by  necessary  Implication ;  and  It  has  been 
frequently  held  that  where  a  statute  gives 
a  portion  of  the  penalty  to  an  Infrarmer  audi 


Digitized  by 


Google 


1082 


201  PAOIFIG  BBFOBTEB 


(Or. 


statute  by  necessary  Implication  aotliortzes 
the  Informer  to  begin  and  maintain  an  ac- 
tion in  his  own' name.  However,  the  state- 
ment that  authority  may  be  implied  from 
the  fact  that  a  portion  of  the  penalty,  when 
recovered,  goes  to  the  informer,  has  been 
many  times,  although  not  always,  held  sub- 
ject to  the  quallQcatlon  that,  if  there  be  a 
gmeral  statute  providing  that  all  actions  to 
recover  penalties  may  be  brought  in  the 
name  of  the  county  or  state,  the  Informer 
has  no  right  to  prosecute  the  action. 

[3,4]  It  is  usually  held  that,  where  there 
is  a  general  statute  providing  that  all  ac- 
tions for  penalties  may  be  prosecuted  by  the 
county,  and  there  is  also  a  statute  providing 
that  a  portion  of  a  penalty  shall  in  a  given 
class  of  cases  go  to  an  informer,  the  express 
language  of  the  former  statute  will  prevail 
over  any  mere  implication  which  might  be 
suggested  by  the  latter  statute.  Williams  v. 
Wells  Fargo,  etc.,  Express,  177  Fed.  352,  101 
O.  C.  A.  328,  35  h.  B.  A.  (N.  8.)  1034,  21  Ann. 
Gas.  699  ;  21  B.  C  U  213;  21  Standard 
Ency.  of  Proc.  274-276.  It  must  not  be  un- 
derstood that  we  are  treating  the  plalntiil 
as  one  who  under  the  common  law  is  known 
as  "a  common  informer,"  for  our  only  pur- 
pose is  to  call  attention  to  the  rules  which 
should  be  aK>lied,  if  it  be  assumed  that  the 
plaintiff  occupies  the  position  of  an  informer 
or  a  position  analogous  to  that  of  an  Inform- 
er. See  12  0.  J.  166.  In  the  Instant  case 
the  plaintiff  la  attempting  to  recover  by  vir- 
tue of  his  office;  but  even  then  he  cannot 
maintain  an  action  la  bis  own  name  fOr  the 
recovery  of  any  penalty  accruing  to  the 
county,  unless  he  is  authorized  by  statute. 
'  IG  Ency.  of  PL  ft  Pr.  2S9. 

[I]  If  section  £273,  Or.  L.,  stood  alone,  and 
it  were  the  cmly  statute  to  be  considered,  it 
might  be  hdd  that  this  statute  by  necessary 
implication  authorises  the  assessor  to  begin 
and  maintain  an  action  In  hia  own  name; 
but  section  42^,  Or.  L.,  does  not  stand  alone, 
and  it  is  our  view  that,  when  this  section  is 
fonaldered  in  connection  with  other  atatntes 
to  which  attention  will  be  directed,  the  as- 
sessor is  not  the  proper  party  to  prosecute 
the  action  authorized  by  section  4273. 

[8, 7]  The  whole  of  the  penalty  goes  to  the 
county,  and  none  of  It  goes  to  the  assessor; 
and  hence  the  county  and  not  the  assessor, 
is  the  real  party  In  interest.  Section  27,  Or. 
L.,  provides  that— 

"Every  action  shall  be  proaecated  in  the  neme 
of  the  real  party  in  Interest,  except  as  other- 
wise provided  In  section  20." 

Upon  turning  to  secti<m  29,  Or.  L.,  we  find 
that  it  reads  thus: 

"An  executor  or  administrator,  or  trustee  of 
an  express  trust,  or  a  person  expressly  author- 
ized by  eta  tote,  may  sue  without  joining  with 
him  the  person  for  whose  benefit  the  action  la 
proseeated.** 


The  assessor  Is  not  an  executor  or  admin- 
istrator. Although  it  may  be  assumed  that 
the  assessor  occupies  the  position  of  a  trus- 
tee of  an  express  trust,  if  the  penalty  Is  ac- 
tually paid  to  him  without  action,  neverthe- 
less It  would  require  an  undue  expansion  of 
the  meaning  of  the  language  employed  In 
section  29,  when  considered  in  connection 
with  other  sections  of  the  Code,  to  say  that 
the  a^essor  is  before  payment  the  trustee 
of  an  express  trust;  and  hence,  unless  the 
assessor  Is  expressly  authorized  by  statate, 
the  action  must  be  prosecuted  In  the  name  of 
the  county,  or  In  the  name  of  some  other  offi- 
cer, who  is  expressly  authorized  by  statute, 
because  the  county  is  the  real  party  in  Inter- 
est. Malheur  County  v.  Carter,  62  Or,  616, 
619,  98  Pac.  489.  See  Hannah  v.  Wells,  4 
Or.  240;  section  1019,  Or.  L.  We  do  not  at 
tempt  to  decide  whether  the  district  attor- 
ney is  authorized  to  sue,  for  it  is  sufficient 
here  to  say  that  neither  section  4273,  Or.  L., 
nor  any  other  statute,  expressly  authorizes 
the  assessor  to  prosecute  the  action  In^  his 
own  name;  and  consequmtly,  if  no  statutes 
are  considered,  except  sections  27,  29,  and 
4273,  Or.  L.,  the  plaintiff  must  fail.  Bat 
there  are  additional  reasons  for  holding  that 
the  plaintiff  cannot  recover. 

[S,  I]  It  is  provided  by  section  357»  Or.  L., 
that— 

"An  sctiOB  at  law  may  be  maintained  1^  any 
county  *  *  *  in  its  corporate  name  *  •  • 
to  recover  a  penalty  or  foirfeiture  given  to  such 
poblie  corporation.'* 

Confronted  as  we  are  with  this  statute, 
expressly  authorizing  the  county  to  sue  for 
a  penalty  accruing  to  It,  Is  It  not  manifest 
that  the  Legislature  did  not  fntoid,  by  a 
mere  implication  to  be  extracted  from  sec- 
tion ^73,  to  confer  upon  the  assessor  the 
right  to  sue  when  that  same  right  was  and 
Is  expressly  given  to  the  county?  If  the 
Legislature  had  Intended  to  authorize  the 
assessor  to  sue,  such  intention  could  have 
been  easily  and  plainly  expressed.  The 
right  to  maintain  an  action  to  recov^  the 
penalty  prescribed  by  section  4273  is  not  in 
the  assessor,  but  In  another,  and  consequent- 
ly the  complaint  falls  to  state  a  cause  of  ac- 
tion, and  the  Judgment  must  be  reversed. 
Crowder  v.  Tovovich,  84  Or.  41,  48,  164  Pac 
576;  31  Cyc.  296  ;  21  B.  a  L.  626. 

[10]  If,  however,  It  be  assumed  for  the 
purpose  of  further  discussion  that  the  as- 
sessor Is  authorized  to  sue  for  the  penalty, 
nevertheless  it  was  liis  duty  to  dismiss  the 
action,  when  directed  to  do  so  by  the  county 
court.  By  force  of  section  937,  subd.  9,  Or. 
L.,  the  county  court  is  given  **the  general 
care  and  management  of  the  county  proper- 
ty, funds  and  business,  where  the  law  does 
not  oUierwIse  expressly  provide";  and  In 
section  933,  Or.  L.,  It  Is  doctored : 

"An  actionB,  salts,  or  proeeecQnga  by  or 
agahist  a  county  are  in  the  name  «f  sndi  coon- 
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ty,  hat  the  coanty  Is  represented  hy  the  connty 
coart,  and  such  court  haa  authority  and  power 
to  control  and  direct  the  proceeding  therein,  as 
if  it  were  plaintiff  or  defendapt,  «■  the  case 
may  be." 

The  county  court  was  entitled  to  control 
the  prosecution  of  the  action,  and  as  be- 
tween the  plaintiff  and  the  county  court  the 
latter  was,  at  least  In  the  absence  of  fraud, 
Bupreme,  and  the  assessor  ought  to  Iiave  dis- 
continued the  action.  Kerby  t.  Clay  County, 
71  Kan.  683,  81  Pac  603;  Kingfisher  Coun- 
ty T.  Graham,  40  OkL  671,  1B8  Fac.  1149. 

[11]  Sforeover,  the  adjudication  made  by 
the  board  of  equalization  on  September  20, 
1919,  was  a  Judicial  decision  that  the  veri- 
fied list  and  statemoit  which  Craig  submit- 
ted to  the  assessor  and  the  latter  refused  to 
accept  was  a  true  and  correct  list  of  Craig's 
propwt^  and  a  true  and  correct  statement  of 
the  value  of  such  property.  Steel  v.  Fell,  29 
Or.  272,  46  Pac.  794;  Oregon  &  Cal.  R.  Co. 
T.  Jackson  County,  38  Or.  689,  602,  64  Pac. 
307,  65  Pac.  369.  The  Judgment  rendered  by 
the  board  of  equalization  has  not  been  re- 
viewed, nor  revised,  nor  modified;  but,  up- 
on the  contrary,  at  the  time  of  the  trial  In 
the  circuit  court,  the  Judgment  of  the  board 
of  equalization  stood  as  a  finality  and  as 
such  was,  at  least  In  the  absence  of  fraud, 
binding  upon  the  assessor,  even  though  it 
be  assumed  that  the  assessor  can  in  his  own 
name  prosecute  an  action  ft^  the.  recovery 
of  the  penalty. 

The  Judgment  Is  reversed,  and  the  cause 
is  remanded,  with  direcUons  to  enter  a  Judg- 
ment in  favor  of  defendant  for  his  costs  and 
dtsbnrsements. 


STATE  V.  WESTON. 

(Supreme  Court  of  Oregon.    Nov.  22,  1921.) 

1.  Isdictment  aad  informatloa  ^»8I(I)— Bsth 
Christian  same  aul  sursane  of  MMsed 
sboiiri  be  stated. 

Generally,  an  indictment  should  state  both 
the  Christian  name  and  the  surname  of  the 
accnsed. 

2.  liilotneiit  antf  Informatlos  ^s>8f(4)— Use 
of  MsRtait's  laltials,  tsstoad  of  fill  CArls- 
tian  sanie,  held  not  fatal. 

Use  of  initials,  instead  of  fall  Christian 
name  of  defendant,  Aeld  not  fatal  to  indictment 
under  Or.  Code  (Or.  L.  tit.  IS,  c.  7),  where  de- 
fendant stated  on  arraignment  that  the  name 
under  whidl  he  was  indicted  was  his  tme 
name. 

8.  HenlflUs  ^l35(2)^ndietNisM,  etaarglag 
tbat  defMdant  kHIed  dsesssed  by  rmm  to 
irasd  Jory  onknowa,  held  ssffldsst. 

Indictment,  diarginr  tbat  defendant  kiDed 
deceased  by  meant  to  the  grand  Jnrora  im- 
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known,  Add  sufficient  under  Or.  h.  f  1489;  the 
Indictment  following  form  No.  1,  p.  1846. 

4.  Homicide  •8=>I35(I,  2)— Indictment  should 
allege  manner  of  killing  deoeased,  where 
shown  by  svldenoo  before  grand  Jury. 

Indictment  charging  mnrder  should  allege 
manner  by  which  deceased  was  killed  where 
shown  by  the  evidence  before  the  grand  Jury, 
but  an  aliegataon  that  defendant  committed  the 
crime  by  some  means  and  manner  to  the  grand 
Jury  unknown,  or  by  some  means,  inatruments, 
and  weapons  to  the  jurors  nnknown,  la  snffi- 
deut  when  the  drcumstanees  of  the  case  will 
not  admit  of  greater  certainty. 

5.  Homicide  <8s»l3l— Allegation  that  deooased 
was  a  bumaa  being  unnebessary. 

It  is  not  necessary  (or  indictment  charging 
murder  to  aver  that  the  person  killed  was  a 
human  being. 

6.  Criminal  law  «s940e(l),  516— DIatlnotloi 
between,  an  "admission"  and  a  '^■fessleii'' 

stated. 

There  Is  a  distinction  between  admissioiji 
and  dedarations  admissible  under  Or.  L.  S  727, 
subd.  1,  and  confessions  within  section  16S7; 
admissions  being  statements  by  a  party  or 
some  Mie  identified  with  him  in  legal  interest 
of  the  existence  of  a  fact  which  Is  relevant  to 
the  cause  of  his  adversary,  and  confessions  be> 
ing  dedarations  and  admissions  whereby  a 
person  accused  of  crime  acknowledges  tbat  he 
committed  it,  or  that  he  is  an  a/^mplice 
therein. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Erases,  First  and  Second  Series,  Admis- 
sion; Confesrion.] 

7.  Criminal  law  «=9406 (6)— Testimony  as  to 
admission*  by  defendant  held  admlsslMe  to 
prove  eerpM  dellotL 

In  murder  prosecution  testimony  as  to  de- 
fendant's admissions  that  it  would  be  necessary 
to  get  rid  of  the  deceased,  since  deceased  had 
caught  defendant  and  others  mooashining,  held 
admissible  as  some  proof  of  the  corpus  delicti, 
tDasmuch  as  it  tended  to  show  the  agency 
the  defendant. 

8.  Crlnlaal  law  «s»680(l)— Order  of  proof 
regslated  by  eoind  diseretlon  of  court. 

The  order  of  proof  Is  regulated  by  the 
sound  discretion  of  the  court, 

9.  Criminal  law  <3=3680 (2)— Corpus  deliotl  need 
Bot  be  shown  before  connecting  defendant 
with  offense,  where  two  matters  are  Intimate- 
ly coaneoted. 

Though  it  is  the  general  practice  in  horoi- 
dde  cases  to  first  establish  tiie  corpus  delicti 
and  then  connect  defendant  with  the  killing, 
and  though  such  practice  should  be  adhered  to 
where  the  questions  of  the  corpus  delicti  are 
dearly  separate  from  that  <^  the  defendant's 
guilt,  the  court  may  in  Its  ^scretion  admit  tes- 
timony as  te  the  corpus  ddieti  and  the  defend- 
ant's guilt  at  the  same  time  the  two  matters 
are  so  intimately  connected  that  there  can  be 
no  separation. 
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10.  Crialnal  law  «=>6a0(2)— Teetfnosy  u  to 
aeto  and  admlMlon*  of  dofendant  admlwlklo 
at  any  stag*  of  procaodinB  where  oorpae  da- 
mi  ta  devMdaat  thtraoa. 
Wlien  the  oorpns  dcUeti  in  homidde  proae- 
eatlOB  depends  entini]'  tat  ita  exiateaca  npoa 
the  Beta  and  the  intent  of  the  accused,  snch 
acta  and  admissions.  If  adntfsaible  at  all,  are  ad- 
mieafble  at  any  stace  of  the  proeeedins. 

If.  Homiolda  «»228(l)— "Corpaa  dailoU"  da. 
flaed. 

The  corpus  delicti  Is  the  body  of  the  of- 
fense or  crime,  and  constats  in  homicide  prose* 
cation  ct  the  death  and  the  existence  of  crim- 
inal agency  as  the  cause  thereof. 

IBi.  Mote^ror  other  deflnitlffiu,  see  Worda 
and  Phinaes,  First  and  Second  Seriea,  Oorpos 
delictiu] 

12.  Homidde  «=»228(2)— Dlraot  evldaooa  not 
necessary  to  eatabllah  oarpaa  dalletl  and  da- 
feadaat's  sallt 

In  a  homidde  prosecntlon,  direct  eridence 
Is  not  required  to  prove  either  the  corpus  de- 
licti or  d^endant's  guilt,  but  drcumstantial  er- 
Idencor  where  relied  upon,  must  be  of  the  most 
cogent  and  cooTincing  nature. 

13.  Criminal  law  «rs»539(l>— Defendanfa  eoa- 
fasaion  alone,  without  eorroboratina  proof  of 
oorpaa  Miotl,  lasnfllaient  ta  aapport  ooavlo- 
Uon.  . 

Defendaat'a  confession,  taken  alone  and 
witboDt  corroborating  proof  of  the  corpna  de- 
licti, ia  not  sufficient  to  support  a  conviction. 

14.  Criminal  law  «S974I(I),  742(1)— Jurors 
sole  JadBsa  of  oredlbillty  of  witnesses  and 
value  of  evidenoa. 

Jarors  are  the  sole  Judges  of  the  credibil- 
ity of  witnesses  and  the  effect  or  value  of  the 
eTidenee. 

15.  Homlofd*  •b»228(I)— Garyas  deilotl  hald 
for  Jury. 

In  homicide  prosecution  avldence  Aeld  aofl- 
cient  to  establish  the  corpus  delicti. 

16.  Homicide  ^250— Evldaioa  bald  to  sa stain 

oonvictlon  of  murdsr. 

In  prosecution  for  morder,  in  wliich  it  was 
claimed  that  defendant  killed  deceased  and 
honied  his  body  and  cabin  in  vhidi  he  had  re- 
sided to  prevent  deceased  from  informing  au- 
thorittes  that  defendant  wa^  engaged  in  moon- 
■hining,  evidence  held  to  sustain  conviction. 

17.  Criminal  law  «sa8l4(3)— Instraotion  as  to 
ileolaratlon  aooompanylao  the  orima  hold  er- 
roneous, IR  absanoe  of  avldeaoe  as  to  any  snob 

declaration. 

Is  prosecution  for  murder  in  which  there 
was  no  testimony  of  any  dedaratioo  accompa- 
nying the  act  of  homidde  or  so  dosely*  con- 
nected therewith  as  to  be  deemed  a  part  of  res 
gestn,  court  erred  in  Instructing  Jury  as  to  such 
declarations. 

18.  Homidde  ^166(10)— Evidenoa  as  to  note 
gives  dscsaaed  admlsslUa  wbsa  robbsry  was 
motlvo. 

In  prosecution  for  murder,  testimony  that 
witness  bad  ^ven  deceased  a  certain  note,  and 


that  he  had  made  interest  payment  thereoo  to 
deceased  shortly  before  the  bomicideh  Md  ad- 
misaible,  where  defendant  had  possessiMi  of  tiie 
note  after  the  ^liomieidc  as  poaaaaslon  «f  val- 
uablea  by  deceased  may  alwaya  ba  ahown  whara 
the  motive  ia  robbery. 

19.  MomMda  «=»I74(9)— Tastlnony  that  da< 
fendaat  waa  aaan  In  possssslon  of  aota  ba- 
lenolnfl  to  *ioa>sad  shortly  after  honhMa  ad- 
■laaiMa. 

In  proaecution  for  murder,  testimony  that 
a  f  sw  days  after  tJw  homidda  defendant  waa 
seen  In  ponseasioB  of  note  bdrnglnc  to  daeeaa- 
ed  held  admlasiUe;  defendanfa  naerplatned 
possession  being  a  vahiabla  drenmstanea  tend- 
isg  to  sstaUish  guilt. 

20.  HomlaMa  «s»f7l(2)— TsaUaiony  tbat  artt- 
■aaaaa  aaw  «ra  in  whU  dsDsnd  waa  banwd 
to  death  bald  advlaalU^ 

In  proaacDtlim  tor  mordv.  In  wbkk  It  waa 
claimed  that  defendant  had  set  fire  to  cabin  in 

whidi  deceased  lived,  in  which  fire  decaaaad 
had  been  burned  to  death,  testimony  that  wit- 
nesses saw  fire  in  vicinity  of  deceased's  cabin 
daring  the  night  of  the  homicide,  and  that  they 
saw  no  other  Area  during  anch  night,  be^  ad- 
missible. 

21.  Homidde  «=3l69(l)— Testimony  aa  ta  po- 
sition of  oontents  of  cabin  dalmed  to  hava 
bean  set  on  Are  by  defendant  bald  admiaaibla. 

In  prosecutiou  for  morder,  In  whidi  it  wma 
dalmed  that  deceased  was  burned  to  death  in 
fire  set  by  defendant  after  defendant  had  bound 
deceased,  testimony  aa  to  eontenta  of  cabin  and 
position  thereof  and  aa  to  door  being  mdnmc 
Aeld  admissibte. 

22.  Homidde  ®=> 1 69 (6)— Testimony  aa  t»  oea- 
dltlon  of  bnlldlng  dalmed  to  hava  beea  aat  m 
fire  by  dafandant  bald  ainlaalbt^  thoagb  r*- 

mote. 

In  prosecution  for  murder  In  whidi  it  was 
claimed  that  defendant  set  fire  to  deceased's 
cabin,  and  that  deceased  waa  burned  to  death 
therein,  testimony  as  to  condition  of  door  of 
cabin  at  a  time  preceding  the  homidde  held  ad- 
misaible;  tiie  olijection  of  remoteness  going  to 
the  weight,  and  not  to  the  competency  ot  the 
testimray. 

23.  Homidde  «s>l58(()— Testimony  as  to 
threats  made  by  defendant  held  admhalbla. 

In  prosecution  for  murder,  testimony  as 
to  threats  made  by  defendant  IitM  admlasibte 
to  show  his  animus  toward  deceased  and  as 
drcumstancea  affecting  his  guilt  or  Innoeenca. 

24.  Homldds  «»23l— Coasldoratloaa  alhotlap 
weight  to  be  given  tastiraoBy  as  to  dofoad- 
anfs  threats  toward  daoeasad. 

Weight  <tf  evidence  as  to  threats  by  defend- 
snt  aa  showing  animus  snd  gnilt  is  dependent 
on  tiielr  character,  the  occaaion.  neamdaa  In 
time,  and  the  particnlar  drevBUtaneaa  anr- 
rounding  the  offense. 

29.  Homidda  «s»l74(8>-OafaBdaafa  dadara- 
tlon  that  ba  did  It  la  aatf-defaasa  baM  ad- 
missible. 

In  prosecotiott  for  mnrdw,  la  which  defend- 
ant denied  iiaving  kilted  daeaaaed,  teatimony 
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as  to  difcnduit's  dedaraUoa,  made  whUe  in 
Jail,  that  "I  viU  show  them  I  done  tt  in  wU- 
defense,"  held  admiaalble. 

26.  Crialial  taw  «ss>695(2)— CauMled  otMcfc 
to  dmatfld  la  payneat  of  Intweet  m  aote, 
foand  la  defeadanfo  poatatBlon  after  honl- 
olde,  hold  admissible  over  goMral  rtieotlon. 

In  prosecution  for  murder,  In  which  there 
was  testimoDy  that  defendant  was  in  poSBes- 
■lon  of  deceaeed's  note  shortly  after  the  homi- 
cide, canceled  check  from  maker  of  note  to  de- 
ceased, sho.wing  payment  of  Interest  ebortly 
before  the  homicide,  bnt  caahed  three  days  aft- 
•r  dteeaaed'a  death,  hM  admissible  as  against 
general  objection. 

27.  Witnesses  <ss>S70(O— Dofeadaafs  oross- 
examlnatlon  of  stRte*t  prinolpal  wttaeao  as  to 
daolaratioB  of  wttaoas  skavrtng  hosHllty  to- 
ward defendaat  propor. 

In  mnrder  proseeation,  r^sal  to  permit 
defendant  to  cross-examine  state's  principal 
witness,  who  had  been  arrested  for  moonahin- 
ing,  as  to  whether  he  bad  stated  to  named  per- 
son that  defendant  had  **sqaealed  on  me, 
•  *  *  and  I  will  make  Um  do  time,"  MS 
EereralUo  error;  sodi  testimony  belnr  wfania- 
riUe  to  ahow  lliat  witness  enterCabiad  boaCDo 
fecAinga  against  detendant. 

28.  Criminal  law  «=>323— Preaomed  to  spoak 
tmth,  but  presumption  may  be  overoome. 

A  witness  is  presumed  to  speak  the  tmth, 
bat  this  preanmption  may  be  overcomo. 

In  Banc. 

Appeal  from  Gircait  Oonrt,  Deacttutea 
Oounfjr ;  T.  B.  J.  Duffy,  Jndge. 

A.  J.  Weston  was  convicted  of  murder,  and 
be  appeals.  Keversed  and  remanded. 

rails  is  a  criminal  actUm  prosecated  by  the 
state  of  Oregon  against  the  defendaat,  ac- 
cused by  tbe  grand  Jury  at  tbe  drcult  court 
In  and  for  Descbntes  county,  state  of  Oregon, 
of  the  crime  of  mnrder.  Tbe  "Vrg'^g  part 
of  tbe  Indictment  reads  as  f<^o\vs: 

"The  said  A  J.  Weston,  on  the  24th  day  of 
March,  A.  D.,  1919,  in  the  said  county  of  Des- 
chutes and  stats  of  Oregon,  then  and  there 
being,  did  then  and  there  pnrpossly,  malidons- 
ly,  utd  felonioiuly  UU  and  mnrder  wie  Bobert 
H.  Kriig  *  *  *  by  means  unknown  to  tha 
grand  Jury,  contrary  to  tbe  atatotes  in  auch 
cases  made  and  prorlded." 

This  indictment  was  returned  into  court  da 
Vonmbex  8,  1920,  about  20  months  following 
the  alleged  homidde.  nie  case  coming  on 
to  be  heard  for  tbe  poipose  of  arraignment; 
file  court  informed  the  defendant  that  If  he 
had  not  been  Indicted  under  his  true  name, 
he  must  now  dedare  It  or  be  proceeded 
against  in  the  name  under  which  he  was  in- 
dicted, whesenpon  defendant  answered  that 
A.  J.  Weston  was  his  true  name.  After  his 
arraignment  the  defendant  demurred  on  the 
following  grounds: 
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"That  said  Indictment  does  not  substantially 
conform  to  the  regnlrementa  of  duvter  7  of 
titie  18  of  the  Code  of  Criminal  Procedure  of 
the  atate  <rf  Oregon. 

TThat  more  than  m»  crime  is  diarged.  or  at- 
tempted to  be  diarged,  Iv  the  said  indictment. 

"That  aaid  Indictment  does  not  state  facts 
soffident  to  constitate  a  crime  against  the  laws 
of  the  state  ct  Oregon." 

^is  demurrer  was  oTermled.  Thereafter, 
the  defradant  entered  a  plea  of  not  guilty, 
and  upon  trial  was  convicted  of  the  crime  of 
murder  in  the  second  degree,  and  sentraiced 
by  the  court  to  be  punished  by  imprison- 
ment in  the  iienitentlary  during  the  life  of 
the  defendant  From  ttiat  judgmrat  he  ap- 
peals to  this  court,  assigning  error,  among 
other  things,  as  follows : 

In  overruling  the  objection  of  the  defendant 
to  the  Indictment  and  permitting  Uie  state  to 
offer  any  evidence  under  It. 

In  admitting,  over  objection,  evidence  as  to 
defendant's  confessions  prior  to  the  establish- 
ment of  the  corpus  delicti. 

In  aostaining  tbe  objection  of  the  state  to 
the  erosB-ezsmittatton  of  witoass  George  StU* 
wen. 

In  itermitting  witness  WHson  on  redired  to 
give  explanations  as  to  why  he  had  tdd  certain 
parties  of  die  alleged  confessloa  of  the  Mend- 
ant. 

In  permitting  witneas  W.  S.  FoDarton,  over 
objection  of  defendant,  to  testify  concerning  a 
check  marked  "State's  Bxhibit."  and  in  receiv- 
ing In  evidence  said  check. 

In  permitting  witnesses  Oeorge  Stttwell  and 
Joe  Wilson  to  testify  to  a  certain  note  alleged 
to  have  been  in  the  possession  of  the  defeod- 
snt. 

In  permitting  witnesses  H.  N.  Cobb,  lige 
Sparks,  W.  E.  T.  Wilson,  Glen  '^n^on,  Charles 
Gist,  George  B.  Altken,  Ellis  Bdgington,  John 
Bmns,  T.  J.  Sanders,  B.  N.  Harrington,  Bertba 
Wilson,  Carl  Wood,  and  other  witnesses  to 
give  certain  testimony. 

In  refusing  to  permit  tbe  defendant  farther 
to  examine  John  Bruns  as  a  witness. 

In  refusing  to  permit  witness  Nisewonger, 
the  .coroner,  to  testify  as  to  the  condition  of 
the  body  oit  deceaaed  at  Hie  time  of  the  discov- 
ery of  tiie  remains. 

In  rcjectfaig  certain  eridenee  and  nstricUng 
cress*ezanilnadon. 

In  refusing  to  strike  certain  testlmoi^. 

In  refusing  %o  grant  a  motion  of  defendant  to 
Instruct  the  Jury  to  return  a  verdict  of  not 
guilty. 

In  i^viitf  certain  InstmctltniB,  and  In  refusing 
certain  oCher  tnslructions. 

AUan  B,  Joy,  of  Portland,  and  N.  O.  Wal- 
lace^ oC  Prinevllle  (B.  O.  Stadter.  ot  Bold, 
on  the  brief),  fbr  appellant 

W.  F.  Myers  and  H.  H.  De  Armoud,  both 
Bend.  (B.  8.  Hamlltm,  of  BeoA,  on  tbe 
brief),  for  the  Stata 

BBOWN,  J.    (after  stating  the  facts  as 

above).  The  deceased.  Bobert  H.  Krug,  met 
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his  death  on  tbe  evenlDg  of  March  24,  1919. 
He  was  a  bachelor,  65  years  of  age,  and  re- 
sided aluie  In  his  cabin  tituate  about  6 
miles  north  of  the  Tillage  at  Sisters  in  Des* 
cbotes  coutttr.  Ore.  Hla  nearest  nelj^bor 
was  Joe  Wilson,  who  owned,  <^rated,  and 
resided  at  a  sawmill  located  about  three- 
quarters  of  a  mile  southwesteiiy  trom  KnuE*" 
cabin.  living  at  the  mUl  and  employed  by 
Wilson  were  the  defendant  and  George  Stil- 
welL  Wilson  and  Stilwell  were  the  state's 
chief  witnesses  on  the  trial  of  this  case. 

About  7:46  o'clock  on  tbe  evening  of  March 
24,  1919,  flames  of  flre  arose  In  the  vicinity 
of  the  Krug  cabin.  Owing  to  the  season  of 
the  year,  tbe  fire  attracted  notice  from  a 
uumber  of  witnesses  residing  as  far  distant 
as  the  little  town  of  Sisters.  However,  no 
person  made  any  investigation  at  that  time. 
On  that  night,  Wilson  was  away  from  his 
mill,  bat  the  defendant  and  Gew^  Stilwell 
were  there.  Between  10  ani  11  o'cdodE  in  the 
forenoon  of  the  following  day,  defendant  tHe- 
ph<»ied  Mrs.  H.  N.  Cobb,  in  charge  of  the 
telephone  exchange  at  Sisters,  and  said  to 
her  tliat  he  started  from  tbe  mill  to  Knag's 
cabin  that  morning  after  eggs ;  that  when  he 
got  in  sight  of  the  place  he  saw  a  smoulder- 
ing fire;  and  that  oa  closer  Investigation 
he  was  posltlTe  the  body  was  in  the  flames. 
Ue  further  stated  that: 

"I  set  my  bucket  down  at  tbe  gate  and  came 
over  to  the  Tones  place  here  to  notify  the 
sheriff." 

In  response  to  defendant's  request,  Mrs. 
Cobb  called  the  sheriff  ot  Deschutes  county 
by  telephone,  and  advised  him  ot  the  burning 
of  the  cabin,  and  that  there  was  some  one 
burned  op  in  It  The  sherUf  immedlatdy 
notified  the  district  attorney  and  tbe  coroner, 
and  the  tluree  wat  to  the  scene  of  the  fire. 
When  the  sherllf  arrived  at  the  Krug  place^ 
H.  N.  Cobb  was  In  charge  of  the  premises^ 
and  a  number  of  oOiera,  imduding  the'  de- 
fendant, were  present  A  coroner's  Jury  was 
impaneled,  an  inquest  h^  the  body  identi- 
fied as  that  of  Krug,  and,  so  far  as  Hie  Tec> 
ord  before  us  shows,  no  offense  was  charged. 
Before  the  coroner's  Jury  had  left  the  prem- 
ises Joe  Wilson  arrived ;  George  Stilwell  al- 
ready being  present 

At  the  c<»iclusion  of  the  Inquest,  Wilson, 
Stilwell,  and  defendant  Weston  returned  to 
the  mill.  A  few  weeks  later  George  StIlwdU 
left  the  mill  and  went  to  Portland,  where  he 
has  since  resided.  Western  continued  to  work 
tw  Wilson  from  time  to  time  until  well  along 
in  the  autumn  of  1919,  when  Wilson's  mlU 
was  destroyed  by  fire.  Wilson  stated  that 
the  burning  of  the  mill  ruined  his  future 
chances  of  maldng  whisky  where  he  was 
working,  and  that  he  then  got  another  ont- 
flt  and  weat  to  Crook  county,  where  be  nunn- 


factnred  whisky  until  he  was  arrested  in 
February,  1920.  taken  to  Portland,  and  in- 
carcerated In  jalL 

After  the  destmcUoo  of  the  mill.  Weston 
resided  on  bis  i^ace  situate  about  8%  miles 
east  of  Sisters  and  about  S  miles  south  and 
east  of  the  Wilson  sawmill.  He  was  arrested 
in  tbe  latttt  part  September,  19S0,  and 
Incarcerated  in  the  county  jaU  at  Bend,  Des- 
chutes county,  charged  with  the  kilUnc  of 
Krug. 

Tbe  theory  of  the  prosecution  was  that  the 
defoidant.  A.  J.  Weston,  Joe  Wilson,  and 
George  Stllw^  were  engaged  in  operating 
a  still  in  the  manufacture  ot  whisky  at  the 
sawmill  owned  by  Wilson;  that  Krug  had 
obtained  knowledge  of  the  same;  that  Wes- 
ton knew  that  Krug  realised  what  defendant 
and  his  accmnplices  In  crime  were  d<dng,  and, 
believing  there  was  danger  of  Krug's  making 
a  complaint  to  the  officers,  killed  him. 

From  the  time  of  the  death  of  Krug  until 
about  the  time  of  defaidant's  arrest,  Joe 
Wilson  and  Oeorse  StUwell,  the  state's  lead- 
ing witnesses,  k^  their  knowledge  ot  the 
homicide  from  tbe  offloen.  If  tb^  stxay  is 
true,  the  killing  of  old  man  Krug  constitutes 
au  atrocious  homtdde. 

The  defendant  challoigefl  the  sufildaicy 
of  the  indlctmait:  Firsts  in  that  it  does  not 
substantially  conform  to  tlie  requlremmts  of 
chapter  7,  title  18  of  the  Criminal  Code; 
second,  that  the  act  or  commission  charged 
as  a  crime  Is  not  set  forth  In  contuse  lan- 
guage; further,  that  the  act  charged  as  a 
crime  Is  not  stated  with  such  a  d^ee  of  cer- 
tainty as  to  enable  tlie  defendant  to  make 
a  defense. 

[1, 2]  It  is  a  general  rule  that  in  an  Indict- 
ment both  the  Christian  name  and  the  sur- 
name of  tbe  accused  should  be  stated.  Joyce 
on  Indictments,  |  218;  22  Oyc.  322.  The  au- 
thorities tell  ns  that  the  common-law  rule 
was  that  the  nse  of  initials  Instead  of  the 
full  Christian  name  of  defendant  was  in- 
snfUdent,  unless  the  sccused  had  no  other 
nam&  Our  statute  provldee  for  the  corree- 
tioQ  of  the  misnomer  upon  -  arraignment 
The  record  in  this  case  shows  that  upon  his 
arraignment  the  defendaut  answered  that 
his  true  name  wad  A.  J.  Weston. 

[t-4]  The  indictment  charges  that  the  de- 
fendant killed  deceased  by  means  to  the 
grand  jury  unknown.  The  form  of  indict- 
ment follows  form  No.  1,  p.  1346,  Or.  U 
That  form  is  a  part  of  Ae  Code  ot  this  state. 

"The  manner  of  stating  the  act  coDBtitntinf 
tiie  crime,  as  set  fortli  in  tbe  appendix  in  Uiis 
Code,  is  sufficient  in  all  cases  where  the  forms 
there  given  are  applicable.  •  •  •  Section 
1439,  Or.  L.;  State  T.  Dodson,  4  Or.  64;  State 
V.  Spencer,  0  Or.  162;  State  r.  Brown,  7  Or. 
186;  State  v.  Lee  Yan  Tan,  10  Or.  365;  State 
V.  Faraam,  82  Or.  211,  234, 161  Pac.  417,  Ann. 
I  Cas.  1918A,  31& 
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The  tndlctmeat  contaliu  every  aUesation 
set  forth  In  form  No.  1  <tf  the  ai^)endix. 
This  court  has  held  In  a  large  number  of 
cases  that  when  an  Indictment  contains 
every  allegation  mentioned  In  the  form  given 
In  the  appendix  to  the  Criminal  Code  for  the 
crime  charged  It  Is  snfficient  under  the  provi- 
sions of  the  statute.  State  v.  Ah  Lee,  18  Or. 
640,  23  Pac.  424 ;  State  v.  McAllister.  67  Or. 
482,  136  Pac.  364 ;  State  v.  Hoamer,  72  .Or. 
67, 142  Pac.  SSI;  State  v.  Morris,  S3  Or.  420, 
434,  163  Paa  567.  Howeveif,  In  every  case 
where  the  eTldeoce  before  the  grand  Jury 
estahlleOies  the  manner  of  slaying  the  de- 
ceased, the  incUctment  should  so  allege.  It 
Is  not  nece^ary  for  the  indictment  to  aver 
that  the  person  killed  was  a  human  being. 
1  Micfaie,  Homicide,  1 131;  People  v.  McNul- 
ty.  83  GaL  427,  26  Pac.  687,  29  Pac  61;  Gre- 
nur  T.  lPwjpi»,  80  Oolo.  863,  70  Pac,  41K;  Suth- 
erland T.  States  121  Oa.  691,  40  S.  11.  781; 
Kirkbam  t.  People^  170  IlL  0,  48  K  a  466; 
Porter  t.  SUte.  178  Ind.  604,  01  N.  B.  540; 
State  Stanley,  83  Iowa,  626;  People  t. 
Gilbert,  180  N.  Y.  10^  92  N.  B.  86,  30  Ann. 
Caa.  768;  Fooshee  t.  State,  S  Okl.  Cr.  666, 
108  Pac  664;  State  v.  Day,  4  Wash.  104,  28 
Pac.  084 ;  Bowers  t.  State,  122  Wis.  163»  98 
N.  W.  447 ;  Bingo  T.  State,  64  Tex.  Gr.  App. 
561.  114  8.  W.  no.  An  allegation  In  an  In- 
dictment for  homlctde  to  the  ^ect  that  the 
defendant  committed  the  crime  by  some 
meuis  and  manner  to  the  srand  Jury  un- 
known, or  by  8(nae  means,  inatraments,  and 
weapons  to  the  Jurors  unknown.  Is  sufficient 
when  the  drcumstances  of  the  case  will  not 
admit  of  greater  certainty.  State  v.  Far- 
nam.  supra;  New^  v.  State,  116  Ala.  54, 
22  South.  572;  Houston  t.  State,  00  Fla.  90, 
39  South.  468;  Waggoner  t.  State,  166  Ind. 
341.  68  N.  S.  190.  80  Am.  St  Rep.  237;  Com- 
monwealth V.  HoItucs,  157  Mass.  233,  32  N. 
K.  6,  34  Am-  St.  Bep,  270;  Commonwealth 
T.  Webster,  6  Gush.  (Mass.)  295,  52  Am.  Dec. 
711 ;  State  V.  Brown,  168  Mo.  449,  68  S.  W. 
668;  State  t.  Williams.  52  N.  O.  446.  78  Am. 
Dec.  248;  State  v.  Burke,  64  N.  H.  02;  Har- 
ris V.  State,  37  Tex.  Gr.  App.  441,  36  S.  W. 
SS.  The  defendant  in  the  Instant  case  was 
not  prejudiced  by  the  Inability  of  the  grand 
Jury  to  state  the  means  by  whicb  the  life  of 
Krug  was  taken. 

The  defendant  asserts  that  the  court  erred 
In  admitting  his  alleged  confessions  as  evi- 
dence In  the  trial  of  the  cause  before  the 
corpus  delicti  was  established.  He  also  as- 
serts that  the  ruling  of  the  court  was  erro- 
neous wher^n  tbe  Introdnctltni  of  certain 
admissions,  declarations,  and  acts  of  the  de- 
fendant was  permitted  before  proof  of  the 
corpus  delicti,  and  that  such  declarations, 
admissions,  and  acts  do  not  constitute  com- 
petent proof  of  the  corpus  delicti.  He  vig- 
orously contends  that  the  state  failed  to 
prove  the  corpus  delicti,  and  at  tbe  trial 
moved  the  oonrt  for  an  order  dlrectliig  the 


Jury  to  acgnlt  tbe  d«f^dant  by  returning  a 
verdict  of  not  guilty.  To  avoid  repetition 
of  tbe  evldfflice.  we  will  discuss  these  con- 
tentions together. 

[I]  At  the  beginning,  we  observe  that  the 
defendant  confuses  the  meaning  of  the  words 
"admission"  and  "declaration"  with  that  of 
the  term  "confession." 

In  tbe  case  of  State  v.  Stevenson,  98  Or. 
286,  193  Pac.  1032,  the  foUowlng  deflniUon 
of  "confession"  was  approved: 

"A  'confeBsion'  is  a  volnntarj  admission  or 
dcdasation,  made  by  a  person  who  has  oonunit- 
ted  a  crime  *  *  *  to  another,  of  the  agouigr 
or  partic^tion  vlAA  hs  had  in  it" 

In  State  t.  Beinhart  26  Or.  477,  38  Pac 
825,  this  CDvrt  said: 

"A  *eonfeBrioD,'  in  a  legal  sense,  is  restricted 
to  en  aeknowledgment  of  gntlt,  *  •  *  ud 
does  not  apply  to  a  mere  statement  or  dedara- 
tion  of  an  indepoident  tact  from  wUdi  sack 
fidlt  nay  be  inferred." 

To  like  effect  are  State  t.  Bofoway,  45 
Or.  610,  81  Pac.  234„  2  Ann.  Oas.  431;  State 
y.  Brinkley,  66  Or.  141, 104  Pac.  888, 106  Pac 
708,  on  motion  for  rehearing;  ajso  addition- 
al anthortttCB  therein  dted. 

Admission]^  In  the  law  of  evidence^  bave 
been  defined  as  con  cessions  or  voluntary  ac- 
knowledgments made  tj  a  party  of  the  ex- 
IstoBoe  ot  certain  facts,  and  have  beta,  said 
to  be  direct  or  jnqnresa,  ImpUed  or  Indirect, 
or  Incidental.  They  are  rtatemoitsby  a  par- 
ty or  some  one  identtfled  witli  Urn  In  legal 
interest,  of  the  CExistenoe  ot  a  &ct  whldi  is 
relevant  to  the  cause  ct  his  adversary.  22 
a  J.  296,  297. 

"Tbe  words  'confession*  and  'admission*  are 

not  Bjmonymous,  the  latter  relating  to  the  ac- 
knowledf^ment  of  facts,  and  the  former  to  the 
ackaowledgmeot  of  gailt."  State  v.  Helden- 
reidi.  29  Or.  881,  46  Fk.  766. 

Our  Code  provides  as  follow: 

"Evidence  of  facts  which  may  be  given  on 
tbe  trial:  (1)  The  precise  facts  in  dispute; 
(2)  the  declaration,  act,  or  omission  of  a  party 
as  evidence  against  sack  party."  Or.  L.  |  727, 

subd.  1. 

Section  1637,  Or.  Jj.,  relates  to  that  class 
of  declarations  and  admissions  whereby  a 
person  accufied  of  crime  acknowledges  that 
be  committed  It,  or  that  he  is  an  accom- 
plice therein.  Such  a  dedaratltm  is  d«ioml- 
nated  a  eonfesdon.   Said  sectifm  reads: 

"A  confesnon  of  a  defendant  whether  la 
the  course  of  jodldal  proceedings  or  to  a  pri- 
vate person,  cannot  be  ^iven  in  evideDce 
against  him,  when  made  under  the  influence  of 
(ear  produced  by  threats;  nor  is  a  confession 
only  sufficient  to  warrant  his  conviction,  with- 
out some  other  proof  that  tbe  crime  has  been 
oomaiitted.'' 
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It  wis  held  Id  State  t.  Brliiklej,  •avim, 
that: 

"Statamenta  of  axtraiieona  facta  hr  accuaed 
not  iiiTolvinc  gnilt,  eTen  wbeu  bis  confession  is 
inadmisatble  because  not  voluntar;  or  for  any 
other  reason,  may  be  received  against  bim  aa 
evidence  of  aocb  facts,  and  may  ba  sufficient  to 
prove  tha  oorpns  dalictL"  Par.  S.  STUaboa. 

[7]  The  declarations  and  admissions  made 
by  the  defendant  and  received  In  evidaice 
orer  the  daCradanfa  objection  are  h^luof t^ 
erset  out  That  evidence  was  competent,  In- 
depoident  ctf  the  confession,  and,  If  believed, 
attorded  some  proof  ot  the  c<vpn8  delicti, 
because  It  tended  to  ahow  the  criminal 
agency  of  the  defendant  State  v.  Bogoiray, 
supra ;  State  t.  Brlnklc^i  mpra. 

[1-11]  We  will  now  turn  to  Um  contention 
that  tbB  alleged  utiajndidal  confeMloa 
made  by  the  defudant  to  Joe  Wilson  and 
George  Stilwdl  was  offered  and  admitted  in 
evidence  before  proof  of  the  oorpua  delletl 
had  been  made.  In  discussing  this  objeo- 
tltm,  it  should  be  kept  In  mind  that  the  or- 
der of  proof  Is  regulated  by  the  sound  dis- 
cretion of  the  eourt;  Or.  L.  I  883;  State  t. 
Iscnbart,  82  Or.  173,  62  Fac  660;  State  t. 
Rendngton,  00  Or.  09,  Al  Pac.  418.  On  the 
trial  oC  boaddde  cases,  it  la  ttie  genwal  ivao- 
tioe  first  to  establish  the  corpus  d^ctt, 
which  Is  done  by  iswrlnc  the  death  and  Ida- 
tlQring  the  body  as  that  of  die  person  al- 
leged to  have  been  slain,  and  diowlnf  the 
criminal  agecM^  causing  such  death.  The 
defendant  may  then  be  Idmtlfled  and  tte 
crlms  brought  home  to  him,  and  the  other 
oasratlal  emuta  of  tiia  crime  proved.  But 
lis  provided  by  our  Code,  the  Mder  of  muSi 
proof  Is  largely  In  the  discretlim  of  the  trial 
cowt:  Elliott  on  Evidence,  |  3023;  7  B.  0. 
L.  p.  778.  It  was  held  by  the  court  In  State 
V.  Aloom.  7  Idaho,  080,  64  Pac.  1014,  07  Am. 
St.  Rep.  202,  that  while  Ihe  evidence  most  be 
sufficient  to  prove  the  corpus  delicti  before  a 
verdict  of  guilty  can  be  sustained,  such  evi- 
dence may  be  put  in  after  the  commission  of 
the  crime  by  the  defendant  and  bis  inten- 
tlons  are  proved.  The  corpus  delicti  and 
the  criminal  agency  are  so  often  involved 
that  testimony  on  both  Issues  Is  admitted 
»t  the  same  time.  Gay  v.  State,  42  Tex.  Gr. 
IlGp.  450.  60  S.  W.  771. 

In  Floyd  V.  State^  82  AU.  16,  2  South. 
(i83,  the  court  held  that  on  the  trial  of  an  in- 
dictment for  murder,  If  the  evidence  of  the 
cmfessions  of  the  defendant  is  admitted  be- 
fore proof  of  the  oorjHis  delicti,  the  evidence 
of  such  ronfesNions  will  be  rendered  admis- 
sible by  subsequently  showlnj;  the  corpus 
delicti  and  the  error  be  thereby  cured. 

To  similar  effect  is  Holland  State,  39 
ria.  178.  22  South.  298.  In  People  v.  Swet- 
land,  77  Mich.  S3,  43  N.  W.  779,  the  court  beld 
that  where  the  body  of  the  offense  is  so  In- 
timately connected  with  the  Questioa  of 


whether  or  not  the  accused  Is  guilty  of  the 
crime  that  there  can  be  no  separation,  and 
the  corpua  delicti  dei>«id8  mtirdy  for  Its 
existence  upon  the  acta  and  the  Intent  of  the 
accused,  such  acts  and  admissions,  If  admls* 
slble  at  all,  are  admissible  at  any  atage  of 
the  proceedings  upon  the  trial. 

The  general  rule  that  confessions  are  not 
admissible  untU  after  proof  of  the  corpus 
deUcti  should  prevail  where  the  questl<Ki 
of  the  corpus  delicti  Is  clearly  separate  and 
distinct  from  that  of  the  guilt  of  the  defend- 
ant: 1  Wharton's  Criminal  Evidence  |  32Sf. 

"But,  in  many  cases,  the  two  matters  are  ao 
intimately  connected  that  the  proof  of  the  cor- 
pus delicti  and  the  goiltj  agency  ia  shown  mt 
the  same  time;  hence,  the  order  of  proof  in  a 
criminal  case  is  generally  within  the  discretion 
irf  the  trial  conrt,  and  thia  prendls  so  general- 
ly that  error  emnmltted  In  admitting  teatimimy 
as  to  the  guilt  briora  the  proof  of  the  eorpns 
delicti  is  eared  where  tbe  sobseqaeot  t^timony 
establishes  ttte  eorpns  delicti"  1  Wharton,  sn- 
pra,  and  eoneetion  of  authorities  under  n^eo 
0,  6,  and  7. 

From  an  inspection  of  the  record,  we  are 
convinced  that  the  discretion  vested  In  the 
court  by  law;  relating  to  the  regulation  of 
the  order  of  proof,  was  not  abused. 

[11]  The  prosecution  asserts  that  the  cor- 
pus delicti  was  proved  by  sufficient  evidence 
prior  to  the  admission  of  the  alleged  confes- 
sions made  by  the  defendant.  l%e  defoid- 
ant  denies  this  assertion,  and  avers  that 
the  corpus  delicti  was  not  proved.  Coon- 
sel,  like  many  of  the  courts,  are  not  in  har^ 
mony  when  defining  the  term  "corpua  de- 
Ucti." By  "corpus  delicti"  la  meant  the 
body  of  the  offense  or  crlm&  Black's  Dic- 
tionary of  Law  says: 

"The  corpus  delicti:  The  body  of  a  crime; 
the  body  [material  substance]  upon  wliicb  a 
crime  has  been  committed;  e.  g.,  the  corpse  of 
s  murdered  man,  the  charred  remains  of  a 
house  burned  down.  In  a  derivative  sense,  the 
substance  or  fonndatioD  of  a  crime;  the  sub- 
stantial fact  that  a  crime  has  lieen  ctHnmitted." 

The  corpus  delicti  conalats  ot  two  funda- 
mental fiicts:  First,  the  death;  and  sec- 
ond, the  existence  of  criminal  agouy  as  tbe 
cause  thereof. 

'"The  corpus  deUeti  is  mads' op,  *  *  *' 
says  Mr.  Best,  'of  two  thlnga:  Ilrst,  certidn 
facts  forming  Its  baais;  and,  secondly,  the  ex- 
isteoce  of  criminal  agent?  as  the  caase  of 
them.'"  SUte.T.  Bogoway,45Or.001.006^78 
Pac;  067,  080  (2  Ann.  Caa.  481). 

It  has  oftoi  been  stated  tiiat  In  murder  the 
corpus  delicti  has  two  oomptmokts;  death 
as  the  result,  and  tha  etindnal  agency  oC 

another  as  the  mean& 

"The  finding  of  a  dead  body  establishes  only 
the  corpus.  The  finding  of  such  iKidy  under  cir- 
cnmstances  tbat  in^cate  a  crime  woold  indi- 
cate the  delicti,  or  felonioos  killing.  When 
tiWBS  facts  ooneor,  the  first  element  of  the  cor* 
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pus  delicti,  tiie  criminal  act,  is  made  to  appear. 
Hence  it  is  not  necessary  to  the  eBtabli^tnent 
of  a  complete  corpna  delicti  ttiat  identitr  should 
be  shown,  becanse  the  dead  body  and  th«  crime 
against  it  complete  all  that  is  indicated  by  the 
corpus  delicti."   1  Wharton'a  Crim.  £t.  i  829. 

We  take  the  foUowtng  from  note  4, 1  Wbar- 
ton,  supra: 

"The  Idea  conveyed  by  the  phrase  'corpos 
delicti'  1b  not  obacorp.  While  it  is  generally 
defined  as  tiie  body  of  a  crime,  It  is  more  dear- 
ly expressed  by  calling  it  the  body  or  thing 
which  is  the  victim  of  a  wrong.  The  body  of 
a  man  prodoced  under  circamstances  that  Bhow 
a  fMony  is  corpus  delicti  in  homicide,  but  tiie 
expression  is  'equally  correct  applied  to  all 
crimes.  The  bodies  of  sbeep  or  other  domestic 
animals,  witib  indications  of  poison  feloniously 
administered,  Is  corpus  delicti  In  malidons  mis- 
chief. A  house  partly  burned,  with  evidence 
of  incendiary  fire,  is  corpus  delicti  in  arson. 
The  primary  fact  is  the  corpus  delicti.  When 
that  appears  in  any  crime,  then  follows  the  in- 
vestigation  which  has  for  its  object  the  detec- 
tion and  pnniahment  of  the  criminal  agency." 

In  State  v.  fiflUmeler,  102  Iowa,  692-608, 
72  N.  W.  276,  277,  the  court  said : 

"Counsel  do  not  agree  as  to  what  constitutes 
'corpus  delict!,'  and  we  find  tiiat  courts  are  as 
far  apart  as  counsel  in  defining  the  term.  The 
expresaion  means,  primarily,  the  'body  of  tbe 
offense.'  But,  fai  applying  it,  courts  and  text- 
writers  have  not  at  all  times  agreed  as  to  what 
la  meant  by  the  iwdy  of  tbe  offense.*  In  oar 
opinion,  the  term  means,  when  applied  to  any 
particular  offense,  that  tbe  partlcnlar  crime 
charged  has  actually  been  committed  by  some 
one.  It  is  made  up  of  two  elements;  First, 
that  a  certain  result  has  been  produced,  as  that 
a  man  has  died;  •  •  *  second,  that  some 
one  la  criminally  responsible  for  the  result  Bu- 
loff  V.  People,  18  N.  Y.  179;  People  v.  Bennett, 
49  N.  Y.  137;  Winslow  v.  State,  76  Ala.  42; 
Pitts  V.  State.  43  Miss.  472;  People  v.  Palmer, 
ice  N.  Y.  118, 16  N.  B.  6281" 

Now,  as  to  the  sufficiency  of  the  evidence 
to  prove  the  death  of  Krug  as  the  result, 
and  the  criminal  agency  of  another  as  the 
means:  In  discussing  the  sufficiency  of  evi- 
dence to  establish  the  corpus  delicti  in  a 
criminal  cause  such  as  the  case  at  bar,  the 
courts  have  frequently  and  very  correctly 
stated  that  no  universal  and  unvarlable  rule 
can  be  laid  down  as  to  what  will  amount  to 
proof  of  the  corpus  delicti,  as  each  case  de- 
poids  upon  Its  own  peculiar  circumstances. 
We  auote  tbe  following: 

"No  universal  and  nnvariable  rule  can  be 
laid  down  in  regard  to  the  proof  of  the  corpus 
delicti.  Each  case  depends  upon  its  own  pecul- 
iar circumstances.  The  body  of  the  crime  may 
be  proved  by  the  best  evidence  which  is  capable 
of  being  adduced,  if  it  Is  suffldent  for  the  pur- 
pose. Sudi  an  amoant  of  aoeompaiving  or  rela- 
tive facts,  whether  direct  or  dreomstantial, 
must  he  produced  as  establish  the  fact  beyond 
a  moral  certainty,  and  to  the  exclusion  of  every 
other  reasonable  hypothesis."  State  t.  Wll- 
llama.  46  Or.  287,  297,  80  Pac.  605^  66a 
a01P.-60 
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[12,  IS]  In  this  state,  direct  evidence  to  es- 
tablish either  of  these  elements  is  not  re- 
quired, but  where  circumstantial  evidence  is 
relied  upon  It  must  be  of  the  most  cogent  and 
convincing  nature.  It  is  tbe  settled  law  of 
Oregon  that  tbe  corpus  d^ctl  taken  as  a 
igrtkole  may  be  shown  by  any  evidaice  whldi 
satisfies  liie  jury  beyoxtd  a  reasonable  doubt 
wbetber  it  be  direct  or  Indirect  But  this 
Is  qualified  and  limited  by  the  rule  that  t3ie 
defendant's  emf essltm,  taken  alone  and  wltti- 
out  oorroboraUng  ^oof  ot  the  corpus  delteti. 
Is  not  Buffidoit  to  stQport  a  convlctiw. 
State  r.  WIlMams,  supra;  State  t.  Barnes, 
47  Or.  S92,  85  Pac  908,  7  L  B.  A.  (N.  S.) 
181 ;  Kerr  on  -Homicide^  p.  S40^  and  tlie  num- 
erous auth<HltleB  there  cited  under  notes  2 
and  3. 

There  are  maiy  examples  of  cases  that  il- 
lustrate the  rule  that  the  evid^ce  required 
to  prove  the  corpus  delicti  in  a  case  ot  homi- 
cide depends  up<m  the  facts  peculiar  to  the 
given  case.  The  reports  afford  instances  of 
homldde  where  the  victims  have  be&i  killed 
and  their  bodies  destroyed  by  chemicals,  fire, 
or  other  agendes,  thus  concealing,  not  only 
the  Identity,  of  the  deceased,  but  the  manner 
and  means  of  procurement  of  death  as  welL 
The  trial  of  sudi  a  case  cannot  be  bound  by 
an  Inflexible  rule  relating  to  tbe  proof  of 
the  corona  delicti.  The  case  at  bar  depends 
upm  ita  own  peculiar  facts,  and,  so  long  as 
the  corpus  delicti  Is  proved  by  dear,  un- 
equivocal, cogent,  and  cmvlncing  evidence, 
the  law  is  satisfied. 

[14]  Kefis>lng  In  mind  the  prlndples  of  law 
referred  to,  and,  furOier,  that  the  Jury  are 
tbe  aole  Judges  of  the  crediblUty  of  the  wit- 
nesses and  of  the  effect  or  value  of  the  eri- 
dence  adduced  upon  the  trial  of  this  cause, 
we  will  set  down  a  synopsis  of  the  testimony 
for  the  purpose  of  determining  whether  the 
verdict  la  based  upon  evidence,  or  whether 
tlwre  was  a  tftUore  ot  proof  aa  emtended  1^ 
defendant 

H.  N.  Cobb  testified  that  his  wife  Instructed 
him  to  go  to  the  scene  of  the  Krug  fire;  that 
when  he  reached  the  place  "there  wasn't 
very  much  left,  only  Just  a  smoldering  fire 
and  the  body  lying  there."   He  said : 

"The  fire  was  burning  around  the  body.  He 
was  lying  on  bis  back,  end  the  feet  up  to  his 
knees  partly  burned  off.  The  hands  and  arms 
were  burned  off.  When  I  first  went  there  I 
believe  the  head  was  on. 

"Q.  How  was  It  later?  A.  Well,  It  feD  Into 
ashes.  The  fire  kind  of  fell  down,  and  It  went 
in  the  ashes." 

He  testified  that  defraidant  came  to  the 
scene  of  the  fire,  and,  while  there,  said  to 
witness  that: 

"He  came  down  tiiere  after  eggs,  and  the 
house  was  homed,  and  he  left  his  bucket;  and 
he  said  he  was  down  Sunday  ni^t»  and  he 
[Krug]  was  all  ri^  Sonday  night" 
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We  have  prevloasly  Bbown  the  statement 
made  by  d^eodaiit  to  Hn.  Cobb  when  re- 
questlDg  her,  aa  telephone  operator,  to  notftjr 
the  sheriff. 

E.  N.  Harrington,  George  B.  Altken,  Ber- 
tha Wilson,  and  Carl  Wood  testified  to  their 
obBerration  of  a  Are  on  the  evening  of  the 
24th  of  March  at  about  the  hour  of  7:45 
o'clock,  whldi  Hre  was  In  the  Immediate 
Tldnlty  of  Krug's  cabin. 
'  S.  E.  ItobOTts,  sheriff,  testified  to  the  fiict 
of  his  bting  called  to  the  Knig  place  after 
the  fire ;  that  he  started  to  walk  oat  to  in- 
vestigate, and  had  gone  about  30  yards  with 
the  idea  of  making  a  complete  drde  ot  the 
Krug  house,  when  he  saw  some  fresh  tracks. 

"Z  stopped  and  was  looking  at  these  tracks, 
and  about  that  time  Jack  Weston  says:  'Say, 
sheriff,  those  are  my  trades  when  I  came  over 
this  morning  to  get  some  eggs.  Here  is  my  pail 
I  set  down,  I  was  going  to  get  the  eggs  in.* " 

Relating  to  the  body,  witness  aald: 

"It  was  pretty  badly  burned.  The  arms  and 
legs  were  burned  off,  and  the  bead  was  gone. 
The  body  was  12  or  14  feet  from  the  fireplace. 
Some  portion  of  clothes  was  on  the  body  on 
the  back,  some  little  clothing  between  the  legs." 

He  further  testified  that: 

"After  be  [defendant]  called  my  attention  to 
the  fact  of  those  tracka  here.  1  watched  him. 
I  thought  he  was  watting  me  pretty  doae." 

George  Stllwdl  testified  that  at  the  time  of 
the  trial  he  was  a  resident  of  Portland,  but 
had  resided  in  Central  Oregon  for  18  years; 
that  ho  was  at  the  Krog  cabin  after  the  fire ; 
that  In  March,  1919.  he  Uved  at  Joe  Wilson's 
sawmill  for  throe  or  four  weeks. 

"Krug  used  to  come  over  to  the  mill  once  in 
a  while  and  talk  to  us.  *  *  *  One  particular 
time  he  come  through  there,  and  we  were  mak- 
ing whisky.  So  he  come  up  and  caught  us  mak- 
ing whisky.  •  •  •  Weaton  was  there.  He 
came  through  another  time,  aod  Mr.  Weaton 
thought  he  caught  us  mooDshiuing.   •   •  * 

"Q.  What  did  Weston  do  or  aay  at  that  time? 
A.  He  aaid:  'We  got  to  work  some  way  of  get- 
ting rid  of  Mr.  Krug  on  account  he  caught  us 
moonshining.  If  we  don't  get  him,  he  will  get 
ns.*  Krug  had  come  up  and  asked  me  If  I  was 
washiDg.  When  he  first  came  there  he  asked 
me  what  I  was  doing,  and  I  said  I  was  wash- 
ing. The  next  time  be  said:  *I  aee  you  are  stUl 
washing.'  I  said,  'Yes.*  After  he  went  away 
Weston  said:  'He  caugtit  us  moonshining.'  So 
he  wanted  me  to  go  over  and  help  kill  him. 
•  •  *  He  said  Krug  must  have  lots  of  mon- 
ey. He  said:  'We  just  as  well  get  the  money 
because  he  caught  us.  If  we  didn't  get  him,* 
he  said:  *wbile  we  are  getting  him  we  just  as 
well  get  the  monejJ 

"On  the  evening  of  the  a4th  he  [Weston]  left 
somewhere  about  dark,  and  he  came  back  some 
time  in  the  night,  bat  I  was  asleep  and  couldn't 
say  what  time  it  was.  *  •  •  Next  morning  I 
started  a  fire  in  the  cook  stove.  Fifteen  min- 
ntes  or  half  an  hour  after,  Mr.  Weston  came 
down.    I  smelled  ftimas  of  flesh  bunting; 


*  •  •  thought  It  was  cattle.  I  drawed  his 
attflotiML  *  *  *  He  saM:  *It  most  be 
Kmg^;  it  Is  coming  from  that  dtreedwi.'  The 
smoke  was  very  smalL  It  was  fnmi  the  north- 
east direction.  He  aaid:  'It  must  be  Kxas-* 
After  breakfast,  he  took  the  little  bucket  and 
said:  'I  will  go  over  and  get  eg^.'  He  was 
gone  half  an  faour.  Came  back  and  aaid  Ejnic*8 
house  had  burned  down,  'and  it  looks  as  thoagb 
he  had  burned  np  in  it*  He  ssid:  1  iriD  notify 
the  sheriff.' " 

Joe  Wilson  testified  that  he  had  lived  near 
Ststm  for  18  or  20  years,  and  that  be  was 
engaged  in  the  sawmill  business;  that  be 
had  been  acquainted  wltb  West<n  10  cur  11 
years;  likewise,  that  he  had  known  Bobert 
H.  Kmg,  deeeaaedf  for  26  mr  80  yean ;  tbat 
in  1018,  witness  had  bnUt  aa  addition  to 
Krug's  old  log  house,  oonsistlng  of  a  lean-to. 
and  had  reshlngled  and  refloored  the  cabin; 
that  he  was  not  at  home  on  the  24tb  of 
March,  but  returned  on  the  2Cth,  arriving  at 
the  Krug  place  about  2  o'dock  in  the  after- 
nocm,  where  he  saw  the  ruins  of  the  cabin 
and  the  body  of  a  human  being  that  in  his 
best  judgment  was  Krug's  body.  He  further 
testified  to  a  declaration  made  by  defendant, 
as  follows: 

"On  our  way  home  to  the  miU  from  the  Erog 
cabin  on  the  day  of  the  inquest,  defendant  said 
to  me:  *Mum'B  the  word.'  I  said:  'It  is  all 
up  with  us  now,  Jack.'  He  said:  'It  is  all  off 
anyway.'  He  said:  'Krug  caught  na  making 
whisky.  There  had  to  be  something  done.' " 

lige  Sparks  testified  tbat  within  a  Cew 
days  prlOT  to  the  baming  of  tbe  Kmg 
hotwe— 

"he  [defendant]  came  there  [Cloverdsle]  and 
got  his  pistol  and  dog  and  took  them  away.  He 
said:  'Boys,  I  am  going  to  keep  hboa  off  that 
land  and  make  that  whisky  if  I  have  to  go  to 
the  penitentiary  for  life.*  " 

Cross-examination  by  Mr.  Wallace: 

"Q.  What  was  it  he  said  7  A.  He  come  and 
got  his  pistol  and  his  dog  and  took  them  with 
him,  and  said  he  was  going  to  keep  ECmg  off 
that  land  and  make  that  whisky  if  he  went  to 
the  penitentiary  for  life.** 

W.  T.  a.  Wilson  testtfled  as  ftdlows,  eoa- 
ceming  a  decla  ration  made  by  the  defttid- 

ant: 

"Mr.  Weston  came  down  to  my  house  and 
stayed  all  night,  and  in  tbe  morning  after  break- 
fast he  spoke  about  running  his  business  up  at 
the  sawmill  dose  to  Mr.  Krug's.  Well,  he 
said  he  could  not  do  anything  np  Uiere  in  tlmt 
business  in  the  line  of  moonshining  on  aceoant 
of  Mr.  Krug  came  over  there  every  day  or  two 
nosing  around  and  interfered  with  the  business. 
He  said:  'When  I  go  bade,  I  will  stl^  him 
from  coming  to  that  milL' " 

Witness  further  testified  that  the  defend- 
ant took  his  pistol  away  with  htm. 

W.  S.  FuUertott  testified  that  about  the 
18th  day  of  E^mary,  191S,  he  made,  ex- 
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ecnted  and  delivered  to  Robert  H.  Kmg  hla 
pnmiaaory  note  for  tbe  sum  of  (300,  «nd  that 
on  MarclL  18,  1919,  he  paid  the  Interest  then 
due  on  the  note,  by  a  check  In  tbe  sum  of 
$16.00.  Within  a  very  few  days  toUowing  the 
death  of  Kmg,  a  note  answering  the  descrip- 
tion of  the  Pnllerton  note  was  seen  by  iStU- 
well  and  Wilson  In  the  personal  posses- 
sion of  the  defendant  StUwell  swore  that 
defendant  ediibite^  to  him  the  note  and 
■aid: 

*^ere  la  a  note  the  Kmc  estate  win  aenr 
get,  unless  it  is  recorded." 

T.  J.  Sanders  testified  that  the  def^idaiit 
said  to  him  tbe  daj  be  waa  put  in  Jail: 

"They  lave  got  me  In  wrong,  on  the  wrong 
aide  of  tbe  bars;  bnt  I  will  show  them  I  done 
it  In  aeU-defense." 

The  death  of  Krag  seems  to  hare  been 
prored.  Tbe  associations,  bablta,  occupa- 
tion, the  place  of  finding  the  body,  and  the 
Ufa  history  of  Bobert  H.  Erug,  together  with 
the  many  circumstances  surrounding  the  de- 
st ruction  of  his  home,  all  tend  towards  es- 
tabllshing  the  charred  body  found  in  the 
rulna  of  bis  cabin  as  that  Kmg,  and  of  no 
uma  else.  In  fact  the  defmdant,  in  bia  brief, 
admit!  tliat  the  body  found  In  that  cabin 
wu  Kmg'B  body.  Fra  that  reason  we  bare 
omitted  much  of  the  testimony  rating  to 
the  Mentlflcatlon  of  the  body. 

We  will  now  quote  excerpts  from  the  tee- 
tlmony  of  defendantfa  confesslwi,  made  to 
his  two  accomplices  In  the  manufacture  of 
Intoxicating  liquor. 

George  Stllw^l  said: 

"After  the  coroner's  inquest,  we  were  sitting 
on  tbe  bench,  and  be  said:  *I  went  over  last 
night  and  took  a  club  and  knocked  Kmg  in  the 
head.  •  *  *  Then  I  tied  him  up  with  a  rope 
and  tied  a  rope  aronnd  his  neck  and  choked  him 
to  get  his  money.  The  old  fellow  was  so  stingy 
he  woold  not  give  iL  I  still  believe  be  has  mon- 
«y  buried  there,  but  be  would  rather  die  than 
give  it  up  to  U8.  I  took  hia  shoes  off  and 
stock  bis  feet  in  tbe  fire  to  torture  bim,  to  get 
bis  money.'  *  •  •  We  were  working  at  the 
mill  the  day  the  cabin  burned;  working  with 
the  tubs,  getting  ready  for  moonshining." 

About  tbe  1st  of  April  witness  left  Wilson's 
aawmin  and  went  to  work  tor  Brooks-Scan- 
km,  and  was  employed  tb»e  until  the  ICth 
day  of  Decanter,  when  he  wait  to  Pwtland. 
He  testified  that  his  memory  Is  not  good. 

"Q.  Who  have  you  talked  to  about  what  yoor 
testimony  would  be?   A.  Bill  Wilson. 

"Q.  Did  you  make  a  statement  to  bim  simQar 
to  what  yon  hare  stated  here  to-day?  A. 
Not  exactly;  no,  sir.  I  told  him  about  Kmg 
coming  orer  tbere.  I  don't  know  just  exactly 
the  words  I  said  to  him.  The  talk  was  a  few 
days  after  Krug's  bouse  burned.   •   •  • 

"Mrs.  Combs  (now  Mrs.  Weaton)  aaked  me: 
'Do  you  think  it  would  be  possible  Jack  done 
tbatr    I  said:  1  don't  know  If  he  could  or 


not  I  don't  see  how  he  eould.  He  stayed  with 
me  last  night*  I  didn't  intend  at  that  time  to 
teU  anybody  he  did  or  didn't  do  It  I  didn't  ex- 
plain it" 

Joe  Wilson's  terslon  of  tbe  omfesslon  by 
defendant  la  as  follows: 

"On  Sunday  he  [Weston]  followed  him  [Krug] 
down  to  Sisters  and  walked  through  Sisters 
to  see  if  he  made  any  report  down  there  in 
regard  to  catching  tbem  making  whisky.  He 
said  that  on  Monday  he  went  over  to  Mr.  Krug's 
house  and  stayed  tbere  most  of  the  day  with 
him;  staysd  there  until  It  waa  too  lato  In  tbe 
day  for  Mr.  Krug  to  go  away  anywhere.  Then 
he  went  back  to  the  mill  and  got  his  supper. 
He  went  bad  over  again  in  the  evening.  Krug 
*  *  *  was  eating  his  supper.  He  came  out 
of  tbe  kitchen  onto  the  porch.  Weston  stood 
by  the  door,  and  as  he  came  In  hit  him  with 
a  stick  *  *  *  and  knocked  him  down.  He 
bad  a  flour  sack  that  he  had  made  up  into  a 
dish  doth  or  tea  towel.  •  *  *  He  had  that 
with  him,  and  gagged  him  with  the  tea  towel. 
Then  he  took  a  rope  and  tied  his  hands  and  feet 
~he  didn't  say  bow— end  drawed  on  it  He  just 
said  he  tightened  up  on  him  this  way  (illustrat- 
ing) ;  that  be  held  him  that  way,  and  when  he 
released  him  he  told  him  be  [Krug]  had  caugbt 
bim  making  whisky,  and  be  would  hare  to  get 
out  of  tbe  country  and  give  him  fSOO  to  leave 
tbe  country  on.  Mr.  Krug  said  to  him:  *I 
thought  yon  were  my  friend.*  Be  would  not 
give  up  any  money,  and  Weston  tightened  on 
him  the  second  time,  and  also  took  his  shoes 
off  and  burned  his  feet  and  tried  to  make  him 
give  up  tbe  money.  •  *  •  Krug  said  to  him 
not  to  iiurt  bis  crippled  knee;  that  he  had 
rheumatiBm  in  his  knee.  While  be  (Weston) 
was  talking,  I  said:  'I  suppose  he  did  aome 
manful  begging.'  He  answered:  'No.  He  said: 
"If  you  want  to  kill  me,  kill  me  quick."  '  Krug 
told  him  if  ha  would  go  and  get  a  little  box 
there,  he  would  find  what  money  he  bad.  Wes- 
ton went  there  and  got  f  16.  He  took  the  mon- 
ey. *  *.  *  He  had  it  in  a  tomato  can  on  a 
table.  *  *  *  Ha  said  when  Krug  would  not 
give  the  money  up  after  he  had  released  him 
a  second  time, 'he  just  drawed  on  it  and  in  a  few 
minutes  it  was  all  over,  and  he  set  &re  to  it. 
He  used  magazines  and  papers  under  tbe  bed. 
Said  he  set  them  all  on  fire  and  went  oot  and 
sat  under  a  tree  nntU  the  building  fell  in  and 
the  ammunition  was  going  off,  quite  a  num- 
ber of  cartridges  exploded.  *  *  *  I  said  I 
would  always  believe  that  Krug  had  money 
there,  and  Weston  said:  *Xf  he  did,  he  would 
ratber  go  the  route  than  give  it  up.' " 

On  cross-examination,  unison  said: 

"Q.  Didn't  you  say  to  Bill  Young:  *Krug 
burned  himself  up?*  A  Likely  I  did,  if  we  were 
talking  about  it  because  I  was  not  telling  peo- 
ple what  I  knew  about  it  at  that  time." 

Wltneas  said: 

"I  told  the  sheriff  this  fall,  before  the  ar- 
rest for  the  first  time.  I  didn't  want  to  get 
this  into  the  hands  of  the  officers,  because  I 
wss  making  whisky,  and  I  could  not  very  well 
get  this  in  the  bands  of  the  officers  without 
exposing  myself.  When  the  mill  hnrned  down, 
it  ruined  my  chances  of  making  whisky.  Then 
I  got  aziother  outfit,  ud  went  to  Crook  county 
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and  went  to  maktnf  iridaky,  I  «u  arrutcd  tn 

Pebmary" 

Again  he  said : 

"I  didn't  want  to  tell  at  that  time  what  ve 
were  doing.  *  *  *  The  mooDBhiolng  was  not 
exposed  yet  I  didn't  want  to  tell  what  we  were 
doing." 

CIS]  We  are  compelled  to  find  against  tbe 

«mtentlon  of  the  defoidant  that  tbe  evi- 
dence Is  Insnfllcfent  to  prove  the  owpua  de- 
licti. Hence  the  court  did  not  err  in  over- 
ruUng  defendant's  motion  for  a  directed  ver- 
dict of  not  guilty. 

[II]  By  the  evidence  addined  upon  the 
trial,  the  state  made  out  sndi  a  cose  that  the 
duty  of  BubmittinK  it  to  the  jury  was  im- 
posed upon  the  court  Tbe  truthfulness  oi 
tbe  witnesses  and  tbe  consideration  to  be 
given  their  testimony  was  for  tbe  Jury,  not 
for  the  court,  to  determine.  The  testimony 
admitted  at  the  trial,  if  believed  by  the  triers 
of  fact,  authorized  them  to  return  a  verdict 
of  guilty. 

[17]  The  court  instructed  tbe  jury  that: 

"Declarations  accompanying  the  act,  or  ao 
closely  connected  therewitii,  in  time,  as  to  be 
free  from  all  suepidon  of  device  or  after- 
thought, are  admiaaible  in  evidence  as  part  of 
the  res  gests  and  subject  to  be  diarged  and 
weighed  by  tbe  jury  under  the  same  roles  which 
I  have  gives  you  for  weighing  and  considering 
other  evidence  in  the  case;  that  is,  the  connec- 
tion of  the  defendant  with  the  case,  bie  interest 
in  it,  if  any,  whether  such  declarations  are  con- 
sistent throughout  or  are  conflicting  with  them- 
selves or  other  tacts." 

To  the  giving  of  that  Instruction  the  de- 
fendant reserved  an  exertion.  Tbe  instruc- 
tion correctly  states  a  sound  principle  of 
law,  but  it  is  not  applicable  to  the  facts  In 
this  case.  There  is  no  testimony  In  tbe  rec- 
ord showing  any  declaration  accompanying 
the  act  of  homicide,  or  so  clostfy  therewith 
as  to  be  deemed  a  part  of  the  res  gestee.  Tbe 
giving  of  this  Instruction  was  error.  State 
v.  Branson,  82  Or.  377,  161  Pac.  689. 

"To  render  declarations  made  by  a  party  aft- 
er tbe  commission  of  an  act  which  is  the  subject 
of  inquiry  admissible  in  evidence  as  a  part  of 
the  res  gestte,  they  must  have  grown  out  of 
and  been  so  intimately  connected  and  contem- 
poraneous with  such  act  as  to  illustrate  its 
character,  affording  a  mirror  which  involuntarily 
reflects  the  cause,  motive,  or  effect  of  tbe  par- 
ticular action.  State  v.  Glass,  5  Or.  73;  State 
V.  Anderson,  10  Or.  448;  State  v.  Ching  Ling, 
16  Or.  419,  18  Pac.  844;  State  v.  Henderson, 
24  Or.  100,  32  Pac.  1030;  State  v.  Brown,  28 
Or.  147,  41  Pac.  1042;  State  v.  Sargent,  32  Or. 
110,  49  Pac.  889."  State  v.  Smith,  48  Or.  UO, 
71  Pac.  973. 

[18]  Defendant  assigns  error  ot  the  court 
in  permitting  W.  S.  Fullerton,  called  on  be- 
half of  tbe  state,  to  give  teBtimony,  over  the 
objection  of  tbe  defendant,  concerning  a  con- 
tain note,  and  In  refusing  to  strike  the  evi- 
dence relating  to  the  same  upon  motion.  The 


testimony  of  Fullerton  relatlTe  to  tbe  execu- 
tion and  delivery  by  blm  of  a  prmnlssory  note 
to  Knig  and  to  hla  payment  to  Kmg  of  inter- 
est thereoo  oa  Mardi  22,  iSSB,  is  ttSennL 
Whenever  a  motive  for  da^ng  another  la 
robbery,  the  possession  of  valoaUes  lij  Ote 
deceased  may  always  be  shown.  In  the  In- 
stant case,  the  note^  when  traced  to  d^ted- 
anf  8  poMOSslMi,  was  also  admissible  in  evl- 
dence  as  affording  some  evidence  towards  the 
identity  of  the  accused  as  the  slayer  of  Kmg. 

[II]  The  court  ruled  prop«-ly  In  admittlns 
the  testimony  of  witnesses  Joe  WUaon  and 
Oeorge  StUwell,  who  testified  that  within  a 
very  few  days  following  the  24tb  of  March. 
1919,  they  saw  the  Fnllaton  note  in  poaeee 
slott  of  the  d^mdant,  the  same  being  a  note 
for  tbe  som  of  $300,  executed  and  deUvered 
to  Krug  by  Fullerton  In  February,  1918^  Tbe 
recent,  pers<mal,  exduslve,  unexplained  poa- 
Ksslcm  of  tliat  promissory  note  by  the  de- 
fendant was  a  valuable  circumstance  tend- 
ing to  establish  tbe  charge  against  him. 

There  was  no  error  in  permitting  Charles 
61st,  called  by  tbe  state,  to  testify  concmi- 
Ing  tbe  statement  made  by  defendant  on 
Saturday  before  tbe  Are;  nor  did  the  court 
err  in  permitting  George  E.  Altben  to  testify 
ov^  objection  of  defendant  that  he  saw  de- 
ceased in  Sisters  on  one  day.  and  that  be 
saw  the  defendant  there  the  day  fcdlowin^. 

[20]  The  testimony  of  Bertha  Wilson,  Oarl 
Wood,  Glen  Wilson,  George  E.  Altlien,  and 
E.  N.  Harrington,  relating  to  the  fire  which 
they  saw  on  tbe  fatal  night  In  tbe  vidnlt}- 
of  tbe  Krug  cabin,  was  ccmipetent  and  rele- 
vant, as  was  their  testimony  that  they  saw 
no  fires  other  than  that  particular  flr& 

[21,  22]  A  nimiber  of  witnesses  gave  testi- 
mony as  to  the  condition  of  the  bouse,  wltb 
reference  to  tbe  fact  that  the  door  was  un- 
hung, the  position  of  tbe  bed  and  table,  and 
as  to  tbe  facts  generally  concerning  the  cabin 
and  Its  contents,  all  of  which  was  admissible. 
Some  of  tbe  testimony  In  reference  to  the 
hanging  of  tbe  door  is  remote  from  tbe  24th 
of  March,  1919,  yet  the  objection  goea  to  tts 
weight,  not  to  Its  competency. 

[23,  24]  The  testimony  of  LIge  Sparks  and 
W.  T.  E.  Wilson  Is  not  subject  to  tbe  objec> 
tion  of  defendant,  because  threats  made  by 
defendant  are  always  admissible  to  show 
bis  animus  toward  deceased  and  as  a  cir- 
cumstance affecting  bis  guUt  or  Innocence 
of  tbe  particular  crime  charged,  their  weight 
being  dependent  greatly  on  their  character, 
tbe  occasion,  nearness  In  time,  and  the  par- 
ticular circumstances  surrounding  the  of- 
fense.  1  Mlchle,  S  167,  p.  764. 

[2S]  Error  is  assigned  because  T.  J.  San- 
ders, janitor  of  tbe  courthouse,  and  jailer, 
was  allowed  to  testify,  over  objections,  ttiat 
defendant,,  after  hia  tncarcerattai,  said  to 
witness: 

'^ey  have  got  me  in  wrong,  <m  the  wrong 
aide  of  tbe  bars,  bat  I  will  show  them  I  dona 
it  in  self -defense." 
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This  objection  can  afford  tbe  defendant  no 
comfort  Tbe  testimony  was  admlsslbla  Tbe 
objection  goes  to  Its  weight.  Had  the  atate 
exercised  Its  right  to  establish  the  fact,  If 
It  be  a  fact,  that  the  defendant  waa  Informed 
at  or  about  the  time  he  was  incarcwated 
In  Jail,  and  prior  to  hla  stat^mit  abore  set 
ont,  that  he  was  arrested  and  Jailed  for  tbe 
killing  of  Emg,  then  such  evidence  would  be 
of  greater  value  as  a  drcumatance  tending 
to  t>roTe  guilt 

[26]  Error  la  assigned  by  reason  of  the 
court's  ruling,  wherein  a  check  from  Fuller- 
ton  to  Krug  was  admitted  aa  evidence.  It 
was  permissible  to  corroborate  Fullerton's 
evidence  of  payment  of  interest  on  his  note 
by  Introducing  the  canceled  check.  The  c<d- 
lectlon  of  tbe  Interest  on  this  negotiable 
promissory  note  by  Krug  was  some  evld^ce 
that  he  owned  end  possessed  It  two  days 
later,  when  he  met  his  death.  It  will  be  re- 
membered that  according  to  WUaon  and  StU- 
well,  tbe  note  ai^teared  soon  after  Knig's 
death,  In  the  possession  of  defendant  and 
that  fact  was  urged  as  a  drcumstance  point- 
ing towards  his  gallt  That  check,  showing 
Krug's  Indorsement  was  cashed  three  days 
after  his  death.  Krug  may  have  paid  a  debt 
with  the  check,  as  did  E^erton,  or  he  may 
bava  purchased  merchandla&  If  he  trans- 
fared  tbe  check  for  money.  It  was  within 
Qie  power  of  the  state  to  prove  that  fact  and 
it  should  luiTe  done  so.  Hie  defendant's  ob- 
jection is  too  broad,  for  It  would  strike  the 
check  from  the  record  fbr  all  purposes. 
TherefOTe  his  assignment  must  fall.  Upctti 
its  own  inotlm,  the  court  could  bare  Instruct- 
ed the  Jury  that  the  cheCk  did  not  In  it- 
self, corroborate  tbe  dsfendant's  confession, 
as  related  by  Wilson  and  Stllwdl.  in  the 
matter  of  tbe  $16  they  say  he  obtained  from 
Krug;  and,  had  defendant  so  reQuested.  this 
Instruction  should  have  been  given. 

[27,  21]  Error  Is  assigned  because  of  Oift 
action  of  the  ccnirt  tai  mutalning  an  objee- 
tton  made  the  state  to  a  question  put  to 
Joe  WllKoi  oa  bis  eroefrexamlnation  by  the 
defendant : 

"Q.  Now,  did  you  not  make  a  statement  to 
J.  E.  Warner,  known  as  Gabe  Warner,  on  or 
about  the  Ist  day  of  February,  19S0,  in  the 
JaU  at  Portland,  Or^  being  present  yourself 
and  the  said  J.  B.  Warner,  as  followa:  'Jack 
Weston  squealed  on  me  and  got  me  in  liere  to 
do  time,  and  I  will  make  him  do  time,  the 

8  of  a  b  and  alao:  *It  seemed  to  me 

that  Krug  bnmed  himself/  or  words  to  that  ef- 
fect?" 

The  object  of  this  Inquiry  was  to  Impair 
the  force  of  the  testlm<my  of  the  witness  by 
showing  that  he  entertained  hostile  feelings 
against  Weston.  That  such  testimony  is  ad- 
missible, see  State  v.  Welch,  S3  Or.  pp.  33,  37, 
M  Pac.  213.  How  can  a  Jury  intelligently 
weigh  tbe  testimony  of  any  witness,  unless 
tbgy  know  bis  credlbili^?    A  witness  Is 


presumed  to  speak  tbe  truth,  bat  this  pre- 
Bumptim  may  be  overcome. 

"Such  inquiry  necessarily  involves  a  consider- 
ation of  the  relatioa  he  sustains  towards,  or  the 
feelings  of  frlendBtUp  lie  entertains  for,  tbe 
party  in  whose  favor,  or  the  enmity  and  vrrath 
he  nurses  towards  tbe  party  against  whom,  he 
testifies.  All  matters  which  tend  tn  any  manner 
to  show  tlie  condition  of  Us  mind  towards  tbe 
party  who  may  be  benefited  or  injured  by  Us 
testimony  are  proper  subjects  of  investigation, 
and  may  be  proved  by  competent  evidence, 
either  by  the  cross-examination  of  witness  him- 
self, or  by  other  witnesses  who  may  be  called 
to  testify  concerning  sndi  facts."  State  v. 
Welch,  siq^ 

To  like  effect  Bee  State  v.  Bacon,  13  Or. 
143,  9  Pac.  393,  ST  Am.  Bep.  8;  State  t.  Ells- 
worth, 30  Or.  145,  47  Pac  199;  Sayres  v. 
Allen,  25  Or.  211,  35  PaC  254. 

It  is  said  in  State  t.  Mab  Jim,  IS  Or.  236. 
10  Pac.  306,  that:  ' 

"In  a  criminal  case,  any  question  wUcb  tends 
to  show  a  feeling  or  bias  of  tbe  witness  against 
the  accused  is  competent** 

In  State  r.  Olds,  IS  Or.  440b  442,  22  Pac. 
940,  941,  it  is  said: 

"The  state  had  the  right  on  the  crosa-ezaml- 
natioo,  to  ask  this  witness  anything  tliat  would 
Bhoyr  Us  Interest  In  the  residt  of  the  trlaL" 

As  provided  by  section  704,  Or.  L.,  the 
presumption  that  a  witness  speaks  tbe  truth 
may  be  orercome  by  vrlde&ce  affecting  bis 
mottvea. 

State  T.  Uackey,  12  Or.  154.  156,  6  Pac. 
648,  649,  says: 

'The  ends  of  Justice  are  best  attained  by 
allowing  a  free  and  ample  scope  for  scmtinialnff 
eridmee  and  estimating  its  real  value." 

In  State  t.  Bacon,  supra,  it  Is  stated: 

TTbere  is  no  doubt  that  the  state  of  feeling 
and  relationship  of  a  witness  towards  tbe  party 
for  or  against  whom  he  testifies  may  properly 
be  shown,  to  be  welded  wittt  Us  testimony." 

And  the  court  quotes  wltti  aiqjiroTal  the 
following  .from  1  Greenleaf  on  EMdence,  S 
446,  page  146: 

"The  sitoation  of  the  witness  with  respect 
to  the  parties  and  the  subject  of  tbe  litigation, 
his  intent  Us  motives,  his  inclination  and  prej- 
udices, *  *  *  are  all  fuUy  investigated  and 
ascertained  and  submitted  to  the  considera- 
tion of  the  jury  before  whom  he  has  testified, 
and  who  have  thus  had  an  opportuni^  of  ob- 
serving his  demeanor  and  of  detenUnlng  the 
just  weight  and  value  of  his  testtmony," 

The  extent  of  the  cross-examination  of  wit- 
nesses rests  largely  In  the  diacretion  of  the 
court    But  as  stated  In  Sayree  v.  Allen, 

supra : 

"As  the  defendant  had  tbe  right  on  cross- 
examination,  to  require  that  Sayres  should 
give  a  detail  of  the  drcnmstanees  surrounding 
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the  fact!  to  wUeh  lie  bad  testified,  prejudice 
will  be  preBumed  where  Cbis  riglit  ie  denied." 

■  Tbs  record  discloses  a  tendency,  in  a  ntim- 
ber  of  instances,  .to  restrain  tbe  croes-examl- 
natloa  of  tlie  witnesses  Stilwell  and  Wilson. 
In  BDStainlng  tbs  state's  objection  to  a  gaea* 
Hon  upon  cross-examination,  so  relevant  as 
the  inquiry  pot  to  Joe  Wllscm  by  the  d^nd- 
ant'B  counsel,  a  substantial  bijury  haa  beoi 
done  defendant,  and  that  wrong  afflimatlTeiy 
appears  of  record.  The  defoidant  cannot 
lawfully  be  derived  of  his  valuable  right 
to  croBS-examliw  upon  rderant  matters,  and 
the  hosdie  feeling,  if  any,  entertained  a^ilnst 
tlie  defoidant,  In  a  case  so  grave,  by  the  lead- 
ing witness  for  the  prosecution,  is  always  rel- 
evant His  testimony,  if  believed,  shows  that 
they,  ^Ison,  Stihv^^  and  Weston,  were  ac- 
complices in  crime;  that  Kmg  discovered 
them  In  the  criminal  act  of  making  whisky; 
that  the  defendant  proposed*  tor  their  pro- 
tection, the  killing  of  Kmg;  also  suggested 
to  StllweU  that  they  rob  talm— that  he  had 
money — that  on  March  24,  1919,  at  about 
7:45  o'clock,  the  Erug  cabin  was  burned,  and 
on  the  following  day  the  lifeless,  headless 
body  of  the  old  man  was  removed  from  the 
ashes  of  his  cabin.  The  defendant  and  the 
two  witnesses  were  at  the  coroner's  Inquest. 
As  they  went  their  way  from  the  ruins  of  the 
Krug  cabin  to  tbe  'Vnison  mill,  the  defend- 
ant said  to  Wilson:  -Mum's  the  word."  Wil- 
son's only  answer  was:  "It's  all  off  with  ns 
now.  Jack."  As  these  three  friends  were 
pr^Mrlng  their  evening  meal,  the  defendant 
proceeded  to  tell  his  pitiless  tale  of  the  rob- 
bery and  murder  of  their  nei^bor  and  of 
Wllami's  friend  ot  25  or  SO  years'  standing. 
When  the  defendanfa  tedtal  readied  the 
point  of  torture  In  his  attempt  to  obtain  mon- 
ey from  bis  allseed  victim,  Wllstm  coolly  ob- 
served: "I  suppose  he  [Krug]  did  some  manr 
ful  begging."  Defendant's  story  went  on  and 
on,  and  pictured  Erug'a  refnsa'l  to  give  up  bis 
money,  when  Wilson  remarked:  "I  wUl  al- 
ways believe  that  Erug  had  money  there." 
For  a  year  and  a  half,  theeo  two  witnesses 
kq)t  thdr  knowledge  of  Weston's  awful  deed 
from  tbe  oflBcers  of  the  law.  For  as  long  a 
tine  by  their  silence  they  aided  the  defend- 
ant In  concealing  Us  crim&  Ooly  on  overt 
net  upon  their  part  stands  in  tba  way  of  con- 
stituting them  B0ces8(»les  after  fbs  fact  as 
defined     our  Code. 

Under  the  condition  that  conftontcd  the 
court,  th«:e  was  but  one  course  to  follow, 
and.  that  was  to  allow  a  fuU  and  complete 
cross-examination  of  these  witnesses  upon  all 
relevant  matters.  No  wortliy  man  could 
keep  silent  for  a  year  and  a  half  under  dr- 
eumstances  as  dlscrlosed  from  the  wltneas 
stand  by  Joe  Wllsmi  and  George  Stllw^l. 
To  deny  the  right  to  cross-examination  under 
the  existing  conditions,  was  an  abuse  of  tbe 


discretion  vested  In  tlw  coort  1^  law.  "Guil- 
ty men  may  hava  escaped  punishment  alto- 
geOier;  others  may  have  been  punished  too 
llf^tly  for  their  crimes;  others  may  have  un- 
reasonably delayed  their  punishment;"  but 
none  of  these  conditions,  xtar  all  of  them  to- 
gether, can  excuse  the  coort  in  dmying  to  a 
human  being  npon  trial  tor  his  life  or  for  his 
liberty  the  right  that  the  law  at  the  aova- 
elgn  state  of  Oregon  gives  him.  the  ri^t  to 
a  fair  and  Impartial  trial.  In  welglilng  "Qie 
testimony  of  the  vritnesses,  the  Jury  are  en- 
titled to  know  the  hostile  feelings,  if  any, 
that  the  witnesses  entertain  for  the  d^oid- 
ant,  in  order  to  ccmslder  what  motives  may 
have  actuated  such  witnesses  to  shade,  color, 
or  to  give  false  twtlmony.  Any  lawyer  of 
trial  experience  should  know  that  the  doiial 
of  the  rlf^t  to  eross-examInatl<m  on  all  rde- 
vant  matters  Is  a  refusal  of  a  fair  triaL 

For  this  error  of  the  trial  court,  tliis  case 
must  be  reversed,  and  remanded  for  farflwr 
proceedinga  aa  ^orlded  by  law. 


STATE  V.  CRAIG.    (No.  23027.) 
(Supreme  (Donrt  of  Kansas.   Nov.  1^  1831.) 

(St/Uabiu  hy  the  Court.) 

CriHlsa)  law  «s)ll60--SuprMie  Coart  will  act 
intarfers  wltb  approved  veriiot  •ustaiaed  fey 
sslBeieat  evidesoe. 
The  proceedings  examined,  and  Mil-,  the 
district  court's  conduBlon  that  the  jury  did  not 
d«al  with  the  evidence  in  an  arbitrary  manner, 
and  that  the  verdict  was  sustained  by  suffldcat 
competent  evideuce,  must  be  approved. 

Appeal  from  District  Gonrt,  BnOa*  County. 

0.  E.  Craig  was  convicted  of  grand  larceny, 
and  he  appeals.  Affirmed. 

Leydlg.  Oeddea  ft  Oxan^  of  Stt  Docado^  for 

appelant. 

Ridiard  J.  HopUim,  Atty.  G^i..  A.  F.  Wil- 
liams, of  El  Dorado,  and  Stanley  Ol  Baylor, 
of  Augusta,  tat  the  State. 

BUSCH,  J.  Tfaa  defendant  was  oonricted 
of  grand  larceny*  and  appals. 

The  sole  ground  of  the  aKteal  is  that  tbe 
defendant  gave  a  <^ear  account  of  bis  han- 
dling of  the  property  stolen,  was  corroborated 
by  a  credible  witzieaa,  and  cmuequoitly  the 
Jury  must  have  dealt  with  Qie  testimony  in 
an  arWtrary  manner.  Ttila  court  haa  the 
Judgmoit  of  the  district  court  to  the  cmtraxy. 
in  tbe  order  overruling  the  motion  for  a  nsnr 
trlaL  It  may  be  tbe  defendant  and  his  wit- 
ness, whom  tbe  court  and  the  Jury  saw  whUe 
on  the  witness  stand,  wwe  discredited  by 
their  manner  of  testifying  or  oOier  clrcom- 
atanoe.   Besides  that,  the  staters  chief  wit- 
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nesB  was  oomteabed  In  respect  to  Importaut 
details.  Under  these  drcmnBtancea  this  court 
Is  not  antttoriseil  to'Viterfwa 

The  Judgment  ot  the  district  oovrt  la  af- 
firmed. 

All  the  Justioee  ooocorrtofr 


CURRAN  V.  BUCKLES.    (Ne.  23234.) 
(Supreme  Court  of  Kansas.   Mot.  12,  iSZL) 

(SyUabut  Ay  Iks  OosrfJ 

Reforaiation  of  iastrasieBta  ^es>46— Evldeaoe  la 
support  of  reformatioB  held  sabjeot  to  demar- 
rer  for  ratlflcatloa,  laohet,  and  estoppel. 

The  proceedings  examined,  and  field,  a  de- 
morrer  to  evideDce,  offered  in  support  of  a  con- 
tentioD  Uiat  a  deed  should  be  reformed  by  elim- 
inatinf  assnmption  of  a  mortgage  by  the  grao- 
tee,~  WBS  properly  sostained  on  the  gmufds  of 
ratiftoationt  laches,  and  estoppsL 

Appeal    frtnn    District    Ooort,  WUsm 

County. 

Action  by  John  P.  Corran  against  Bobert 
P.  BtH&les.  jDdgmoit  for  plaintiff,  and  d» 
fendant  appeals.  Affirmed. 

W.  B.  Edmondstm,  <tf  Fredfrnla*  tor  ap- 
peUanL 

J.  T.  Ooofom,  of  BVedonla,  for  appdlee. 

BUBOH,  X  The  addon  was  one  by  the 
holder  of  a  note  secured  by  mortgage,  against 
the  grantee  of  the  mortgaged  premises,  to 
recover  on  a  covenant  assuming  the  mort- 
gage contained  In  the  grantee's  deed.  The 
plaintiff  recovered,  and  the  defendant  ai»- 
peals. 

On  July  10.  1914,  rorrtss.  then  owner  of 
the  land,  contracted  to  trade  It  for  land  be- 
longing to  the  defendant.  A  realty  company 
was  made  depositary  of  deeds  and  other 
papers.  The  defendant  was  allowed  20  days 
from  Jcdy  10  In  which  to  approve  the  land 
he  waa  to  rec^e,  and,  unless  his  disapproval 
were  filed  within  that  time,  the  exchange  of 
pn^jter^  became  absolute.  Deeds  were  to  be 
deposited  within  20  days,  and  the  depositary 
was  authorized  to  d^ver  them.  There  were 
two  mortgages  on  the  land  whlt^  the  defend- 
ant was  to  receive,  a  first  mortgage  for 
$4,500,  and  a  second  mortgage  to  the  Mackle- 
Olmeais  Fuel  Company  for  $1,160.  The  deed 
of  Forriss  to  the  defendant  was  dated  and 
acknowledged  on  July  29,  and  was  left  with 
the  depositary.  The  deed  contained  the  cov- 
enant referred  to,  and  was  filed  for  record 
on  August  6,  1914.  The  defendant  accc$)ted 
the  property.  He  testified  the  deed  was  filed 
for  reowd  by  the  depositary  b^ore  he  made 
final  examination  of  the  property.  Bxamlna- 
tl(Hi  of  the  property  on  or  after  August  6,  was 
unimportant,  because  he  was  obliged,  by  the 


.  BUCKLES  1095 
P.> 

amtractito  file  dlsaK>roval,  should  he  disap- 
prove^ on  or  before  July  SO.  The  defendant 
admitted  he  had  an  opportunity  to  examine 
the  deed  before  It  was  left  with  the  deposit 
tary.  He  testified  he  did  not  examine  It 
very  thoroughly,  and  expected  to  examine  It 
more  thorou^ly  when  he  looked  at  the  land 
again.  In  Sept^ber,  1015.  an  adion  was 
commenced  to  foreclose  the  first  mortgage. 
On  November  3,  1916,  the  fuel  company  filed 
a  croas-petltion,  asking  foreclosure  of  the 
second  mortgage.  Personal  judgment  against 
the  defendant  was  prayed  for,  based  on  the 
assumption  clause  contained  In  his  deed. 

defendant  read  the  i^eadlngs,  knew  their 
ctmtents,  and  on  November  30,  1015,  moved 
to  set  aside  the  service  on  him,  which  had 
been  made  by  publication.  Judgments  of  fore- 
closure were  entered,  the  land  was  sold,  and 
the  defendant  rederaied  from  the  sale.  The 
present  action  was  commenced  to  recover 
the  amount  due  on  the  taiA  company  note, 
wbteb  was  not  satisfied  by  the  foreclosure 
sale.  The  ground  of  the  defendant's  liability 
was  the  covenant  contained  In  his  deed  from 
Forriss.  On  February  9. 1919.  the  defendant 
answered.  T^  answer  was  that  the  note 
was  assigned  to  the  fi^tnttir  after  the  de- 
fendant had  redemned  fran  tlie  foredoanre 
sale,  and  fliat  the  defendant  bad  a  counter- 
dalm  against  Forriss.  This  answer  was 
abandoned,  and  on  November  20,  1910,  the 
defendant  filed  anothw,  on  which  the  case 
was  tried.  The  position  then  takm  waa  Ibat 
the  defoidant  did  not  assume  the  mortgages 
described  In  hU  deed,  and  that  the  assump- 
tion clause  was  Inserted  In  the  deed  through 
a  mistake  of  the  scrivener,  which  was  not 
discovered  until  after  the  foreclosure  suit 
waa  commenoed.  The  burdoa  o£  proof  waa 
[daced  on  the  def«idant.  He  testllled  that 
at  the  time  of  the  trade  be  discussed  with 
Forriss  the  subject  of  assumption  of  mort- 
gages. He  was  willing  to  assume  the  first 
mortgage,  but  he  refused  to  assume  the  fuel 
company  mortgage.  He  received  the  deed 
and  was  owner  of  the  land.  He  did  not 
know  the  deed  provided  he  should  assume 
the  fuel  company  moitgage,  uutil  the  fore- 
closure suit  was  commenced.  His  first  an- 
swer In  the  case  was  admitted  in  evidence 
as  a  part  of  bin  cross-examination.  The 
court  sustained  a  demurrer  to  the  deEttid- 
anf  s  evidence. 

The  burden  of  proof  was  properly  placed 
on  the  def^dant  The  deed  was  a  formal 
tnstrumesit.  delivered  by  the  grantor  and 
accepted  by  the  grantee^  and  presumptively 
expressed  the  intention  of  the  parties.  TbB 
burden  rested  on  the  defoidant  to  overcome 
the  presumption,  and,  if  parol  evidence  were 
depended  on,  he  was  obliged  to  produce  proof 
of  clear  and  convincing  character,  estabUab- 
ing  mistake  beyond  reasonaUe  controversy. 

The  deed  puriwrted  to  create  a  liability 
on  the  part  of  the  defendant  to  any  holder 
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of  tbe  tad  compaDy  note,  and  Indicated  tbe 
def«idaiit  had  become  principal  debtor,  while 
Forrlss  had  become  gorety  only.  Relying  on 
the  deed,  a  person  might  safely  purchase  the 
note,  IgDOTlng  Forrlas  and  the  real  ^tate 
security.  The  facta  which  have  been  stated 
probably  warrant  imputing  to  the  defendant 
knowledge  of  the  contents  of  the  deed  when 
it  was  delivered  and  he  took  posseeston  un- 
der it  However  this  may  be,  tbe  defend* 
ant's  primary  liability  was  actually  asserted 
iu  the  foreclosure  suit  commenced  within  a 
little  more  than  a  year  after  the  deed  was 
delivered.  He  was  then  definitely  apprised 
of  the  contents  of  tbe  deed.  He  did  not  deny 
liability,  and  he  redeemed  tbe  land  from  sale 
as  owner  by  virtue  of  tbe  deed.  He  neglect- 
ed to  take  steps  to  have  the  deed  reformed, 
and  he  suffered  the  plaintiff  to  purchase  tbe 
note  after  the  real  estate  security  bad  be- 
come worthless.  When  sued  by  the  plalntitr, 
he  tacitly  confessed  liability  by  his  first 
answ^.  Not  until  November  20,  1919,  did  it 
occur  to  him  to  dispute  bis  deed.  It  is  not 
necessary  to  discusa  the  unsatisfactory  char> 
acter  of  the  proof  offered  In  sui^rt  of  tbe 
belated  call  upm  the  court  to  rewrite  the 
deed.  It  is  quite  mauifeet  that  ratification, 
laches,  and  estoppel  are  all  disclosed,  and 
the  demurrer  to  the  evidence  was  projurly 
sustained. 

The  judgment  of  the  district  court  1*  at- 
Urmed. 

AU  the  Justicea*  concurring. 


TODD  V.  KAW  VALLEY  DRAINAGE  DI8T^ 
WYANDOTTE  COUNTY. 

(No.  23235.) 

(Supreme  Court  of  Tr«"iffii,    Nov.  12,  192L) 

(SyUahm  hv  th^  Court.) 

Drains  ^19— Oralaaie  dlatriot  held  not  riaMa 
for  Injury  to  its  servant  throuoh  negligenoe 
of  hU  foreman  In  abseiiee  of  statute. 

Where  a  drainage  district  organized  upon 
the  petition  of  two-fiftha  of  the  resident  tax- 
payers, under  a  statute  the  purpose  of  wbidi 
IB  to  benefit  the  public  by  protecting  persons 
and  property  from  injury  to  floods,  is  engaged 
iu  clearing  out  the  channel  of  a  liror,  no  lia- 
bili^  on  its  part  arises  by  reason  of  an  injury 
to  one  of  Its  workmen  through  the  ne^gence 
of  his  foreman;  there  being  no  specific  statu- 
tory provision  In  reference  thereto. 

Af^teal  from  District  Court,  Wyandotte 
County. 

Action  by  William  Todd  against  the  Kaw 
Valley  Drainage  District  of  Wyandotte 
County.  Judgment  for  the  defendant,  and 
plaintiff  appeals.  Affirmed. 


J.  L.  Smalley  and  David  F.  Gtnon,  both 
of  Kansas  City,  for  ^peUant 
Thos.  A.  FoUodc,  of  #usiB  Oltjt  tox  ap- 

pctlleei 

MAiSON,  J.  WilUam  IL  TodA  amd  111* 
Kaw  Valleiy  drainage  district  alibiing  tha^ 
while  working  as  a  deck  hand  w  a  dredge- 
boat  need  by  it  tn  deanlng  out  tbe  duuintf 
of  the  Kansas  river,  he  was  Injured  as  tlw 
result  c£  the  negligent  coDduct  9t  tiie  ton- 
man.  A  demurrer  to  his  evidence  was  ana- 
talned,  and  be  appeals. 

Tbe  sole  question  presented  Is  wbetber  a 
drainage  district  organized  under  the  Kan- 
sas statute  by  the  board  of  conn^  commla- 
sloners,  upon  the  petlti<m  of  two-fifths  of  tbe 
realdeDt  taxpayers,  la  liable  for  the  negli- 
gent acts  of  Its  agents  while  carrying  out 
work  of  Uie  character  indicated. 

The  prevailing  view  has  been  that  drain- 
age districts  are  essentially  gorettamental 
In  ttaelr  functlona,  and  for  that  reaatai  ar« 
not  answerable  in  damages  for  the  negll- 
gmce  of  their  officers  or  employees  nnleaa 
the  statute  expresdy  (or  by  such  clear  Im- 
pUcaUm  as  amounts  to  tbe  same  tblntf  so 
provides.  The  iflidnttff  asserts  that  a  ten- 
dency has  rec^itly  doreloped  to  abandtn 
this  position.  It  Is  true  that  in  IlUnols  ear^ 
lier  deeiaifmB  oa  the  subject  appear  to  have 
been  modified  In  this  direction.  But  the  dis- 
tinctions there  made  are  to  some  extent  at 
least  based  upon  features  of  tiie  statute  giv- 
ing the  drainage  districts  a  commercial 
dkaracter  not  possessed  by  those  of  tbia 
state.  A  recent  Nebraska  case,  however, 
seems'  to  support  the  plaintUTs  cwtention; 
the  statute  involved  being  quite  similar  to 
our  own.  Bunting  v.  Oak  CreA  Drainage 
District,  90  Neb.  843,  157  N.  W.  1028,  U  R. 
A.  1918B,  1004.  The  modification  of  tbe 
IlUnois  doctrine  is  there  referred  to,  and 
Btress  is  laid  upon  tbe  conslderatiou  that 
drainage  districts  are  voluntary  corpora- 
tions existing  principally  for  the  benefit  of 
the  owners  of  the  land  within  their  boun- 
daries. It  has  elsewhere  been  argued  that 
districts  of  this  nature,  although  brought 
Into  being  only  on  the  application  and  with 
tbe  consent  of  a  certain  percentage  of  the 
inhabitants,  are  not  properly  classed  as  vol- 
untary, because  the  organization  Is  forced 
upon  at  least  a  nonconsenting  minority  of 
the  reeldents.  The  present  state  of  judicial 
opinion  on  the  general  question  and  the  rea- 
soning upon  which  the  conSlctlng  views  are 
based  are  so  fully  exhibited  In  a  recent  note 
as  to  make  a  detailed  discussion  here  un- 
necessary.   L.  R.  A.  1918B,  1010. 

While  this  court  has  not  heretofsre  pas»- 
ed  upon  the  specific  question  now  presented, 
the  test  of  liability  of  public  bodies  it  has 
applied  and  the  effect  It  has  given  to  the 
statute  rating  to  drainage  districts  com- 
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Iiel  the  afflrmance  oi  the  jadgment  of  the 
trial  court  upon  these  groands:  The  purpose 
of  tbe  Legislature  In  providing  for  the  organ- 
ization of  drainage  districts  like  the  defend- 
ant was  to  preserve  and  protect  life  and 
property  from  the  ravages  of  floods.  Drain- 
age District  V.  Railway  Co.,  87  Kan.  272,  278, 
123  Pae.  991;  Railway  Co.,  v.  Montgomery 
County,  93  Kan.  319,  144  Pae.  209.  It  might 
have  created  the  districts  by  its  own  direct 
action,  or  it  might  have  provided  that  dis- 
tricta  Should  be  created  wherever  certain 
conditions  existed.  It  evidently  concluded, 
however,  that  the  self-interest  of  those  most 
directly,  but  not  solely,  concerned  could  be 
relied  upon  as  a  snfflclent  incentive  to  bring 
about  the  desired  Improvem^ts  so  far  aa 
they  are  vitally  necessary. 

"The  power  [to  create  a  drainage  dffttrletl  is 
exercised  by  the  Legislature  itself  by  the  pas- 
sage of  the  drainage  act,  which  is  to  become 
operative  In  any  part  of  tiie  state  when  certain 
flonffitlons  'are  found  to  exist  and  certain  agen- 
cies or  InstnimeDtalltias  for  wbldi  It  pro- 
vides are  organised.  The  operation  of  the  law 
does,  not  depend  on  the  will  of  the  petitioners, 
but  it  is  the  will  of  the  Legislature  wtiich  Is 
to  be  put  in  force  when  the  board  of  county 
commlBS^oners  find  that  the  prescribed  condi- 
tions exist  within  tbe  district  which  the  peti- 
tioners ask  to  have  incorporated.  If  tbe  con- 
ditions are  foond  to  exist,  a  corporation  is 
organised  and  an  election  held  to  dioose  the 
-officers  of  the  district,  who  proceed  to  make  the 
improvemeats  as  the  Legislature  has  provided." 
Bailroad  Co.  v.  Xjeavenwortli  Oonnty,  80  Kan. 
72,  79,  130  Pad  855,  857. 

An  Inference  that  the  owners  of  property 
within  a  district  were  regarded  as  the  sole 
beneficiaries  of  the  contemplated  improve- 
ments cannot  be  drawn  from  the  fact  that 
the  burdoi  of  meeting  by  taxation  all  tbe 
consequent  expenses  was  cast  upon  them, 
for  the  Legislature  may,  of  course,  In  its 
discretion,  require  the  entire  cost  of  an  Im- 
provement designed  to  promote  the  public 
welfare  to  be  borne  by  those  peculiarly  ben- 
efited. 25  R.  C.  L.  87.  The  public  character 
of  the  ^ds  sought  by  the  creation  of  the 
class  of  drainage  districts  to  which  tbe  de- 
fendant belongs  Is  sufficiently  Indicated  by 
the  title  of  the  act  under  which  It  was  cre- 
ated: 

"An  act  in  rslatl<m  to  natural  mter  courses, 
providing  for  the  protection,  control,  deepening, 
widening,  removing  obstmctionB  from,  chang- 
ing, regulating,  establishing  and  maintaining 
the  channels  thereof;  the  coQstraction,  mainte- 
nance and  repair  of  levees  along  the  same  to 
prevent  overflow,  and  the  raising  or  elevatloo 
of  railroad  tracks  and  public  highways  that  in- 
terfere with  the  construction  and  maintenance 
of  such  levees;  the  construction  and  regulation 
of  drains  and  other  worlts  conducive  to  the  pub- 
lic health,  convenience  and  welfare  in  districts 
subject  to  overfiow;  and  to  these  ends  provid- 
ing for  and  authorizing  the  organization  of  pub- 
lic corporations  to  be  known  as  drainage  dls- 
tricts»  end  prescriUng  the  duties  and  defining 


the  powers  of  such  public  corporattona."  Lews 
1906,  c  215;  Oen.  Stat.  1915,  c.  81,  art  %  pre- 
ceding running  section  8890. 

Tbe  statute  requires  an  engineer's  report 
to  be  made  before  the  widening  and  deepen- 
ing of  a  water  course  Is  undertaken,  and  pro- 
vides that  such  improvement  may  be  order- 
ed If  upon  the  consideration  of  the  report 
and  other  Information  It  Is  determined: 

"That  the  Improvement  of  any  natural  water 
course  by  ihe  removal  of  obstructions  from  tbe 
channel  thereof  or  otherwise  or  the  construction 
of  any  levee,  levees  or  system  of  levees  will  pre- 
vent the  overfiow  of  such  natural  water  course, 
and  thereby  protect  all  of  tbe  lands  within  euell 
drainage  district  from  injury  therefrom,  and 
will  be  conducive  to  tbe  public  health,  eonveu' 
leaee,  or  welfare."  Oen.  SUt.  1916,  |  3906^ 
amended  by  Laws  1920,  c.  40,  {  2. 

This  court  has  said,  in  holding  that  sneb 
a  drainage  district  is  not  required  to  build 
or  maintain  bridges  where  Its  ditches  cros* 
a  highway: 

"It  is  well  established  that  this  liability  la 
Imposed  upon  a  private  corporation  by  common 
law.  •  •  •  Bat  that  principle  has  no  appli- 
cation to  a  case  where  the  construction  of  ditch- 
es or  embankments  by  a  public  corporation 
makes  it  necessary  to  improve  a  highway.  The 
drainage  district,  like  the  county,  is  a  quasi 
public  corporation,  an  am  of  the  state,  created 
by  tbe  Legislature  to  perform  a  function  of 
government.  *  *  *  In  draining  tbe  swamps 
and  lowlands  of  the  district,  tbe  drainage  board 
performs  a  public  service  and  promotes  the 
public  health  and  welfare.  •  •  •  The  fact 
that  the  constraction  of  the  drains  and  ditcbes 
was  intended  to  and  does  improve  and  render 
more  valuable  the  lands  of  private  individuals, 
who  alone  are  charged  with  the  cost  of  the  im- 
provementi  makes  a  corporation  none  the  less 
a  quasi  public  one."  Jefferson  County  v.  Drain- 
age District,  97  Kan.  802,  80S,  804,  155  Pae. 
54,  05. 

And  it  has  also  characterized  as  an  ex- 
ercise of  the  police  power  the  work  of  this 
particular  district  In  cleaning  the  channel  of 
the  river.  Drainage  District  v.  Railway  Co., 
87  Kan.  272,  279,  123  Pac.  991. 

A  city  Is  held  liable  without  egress  stat- 
ute tot  an  injury  resulting  from  tbe  negli- 
gence of  its  employees  if  it  is  acting  In  its 
proprietary  capacity,  but  not  If  the  function 
undertaken  Is  governmental.  See  Rose  v. 
City  of  Gj'psum,  104  Kan.  412,  179  Pac.  348, 
and  cases  there  cited.  Difficulty  has  often 
arisen  in  applying  this  familiar  principle, 
and  an  apparent  exception  is  made  with  re- 
gard to  tbe  maintenance  of  Its  streets,  which 
may  not  be  entirely  logical.  See  Everly  v. 
Adams,  05  Kan.  305,  307.  147  Pac.  1134,  L. 
R.  A.  1915E,  448,  and  Hibbard  v.  City  of 
Wichita.  08  Kan.  406,  601,  159  Pac.  309,  L. 
R.  A.  1917A,  399.  So  the  nonperformance 
by  a  city  of  a  class  of  duties  described  as 
"ministerial"  Is  held  to  constitute  action- 
able negligence,  even  though  such  duties  ore 
comeeted  with  the  performance  of  gOTemr 
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mental  fanctlons.  Bowden  v.  Kansas  Cit7, 
69  Kan,  687,  77  Pac.  573,  66  L.  R.  A.  181, 
106  Am.  St.  Rep.  187,  1  Ano.  Gas.  956.  The 
case  Just  cited  has  been  referred  to  as  re- 
pudiating the  usual  distinction  between  the 
private  and  public  functions  of  a  city.  Note 
25  L,  K.  A.  (N.  S.)  97.  Whether  or  not  that 
case  departs  from  the  generally  accepted 
theory,  the  test  used  with  respect  to  a  mu- 
nicipal corporatloii  proper— an  organization 
of  wide  powers  having  much  in  common  with 
a  private  corporation — Is  not  necessarily 
applicable  to  such  purely  governmental  bod- 
ies as  counties  and  townships,  to  which 
class  the  drainage  district  belongs. 

The  district  having  been  created  as  a  gov- 
emmental  agency  of  the  state  for  the  carry- 
ing out  of  public  purposes,  and  the  injury 
complained  of  having  arisen  In  the  course 
of  work  adapted  to  that  end,  no  liability  on 
the  part  of  the  defendant  exists ;  there  being 
ao  spedflc  statutory  piovlaUm  to  modlty  the 
general  rale. 

The  judgmoit  la  affirmed. 

An  the  Justlcea  concnrring; 


BARRETT  v.  BOARD  OP  COftTRS  OF  MONT- 
GOMERY COUNTY.   (No.  32953.) 

(Supreme  GodtC  of  Kansas.    Not.  12,  18Z1.) 

(BifiUbiu  Ay  the  Oovrc; 

1.  Rsobten  of  deeds  «=»3-Helil  sitlHed  to 
oae-half  of  sxesss  fees  wlthost  dedaotloa 
therefrom  for  addltloaal  derks. 

After  the  expiration  of  her  term  of  office  as 
roister  ot  deeds^  the  plaint  brongbt  sut 
against  the  coun^  to  recover  one-half  the  ex- 
cess fees  of  the  office  under  the  provisions  of 
chapter  193  of  the  Session  Laws  of  1917.  The 
court  gave  jadgment  in  her  favor  for  part  of 
her  daim,  but  declncted  from  her  half  of  the  ex- 
cess fees  $1,245.60,  which  had  been  paid  for  ad- 
ditional clerk  hire.  It  was  shown  that  the 
county  board  exercised  its  discretion  and  em- 
ployed these  additional  clerks,  who  were  paid  on 
verified  bills  presented  by  them  to  the  county 
clerk  and  allowed  by  the  board.  B^H,  follow- 
ing Voris  Cowley  County,  108  Kan.  8T6t  179 
Pac  976,  plaintiff  was  entitled  to  one-balf  the 
excess  fees,  and  it  was  error  to  deduct  the 
amount  pnld  hj  the  county  for  clerk  hire. 

2.  Action  ^353(1)— Officer  monthly  ohdmlnn 
salary,  and  not  otalmlng  share  In  excess  feos 
nntil  aftar  terra,  held  not  to  split  cause  of  ac- 
tion. 

Haintiff  presented  her  daim  eadi  month  for 
the  amount  of  her  salary  and  made  no  claim 
for  excess  fees  until  after  her  term  of  office  ex- 
pired. BelA,  that  in  doing  so  she  was  not  split- 
ting her  cause  of  action  beeanse  her  right  to 
excess  fees  was  in  no  ^ense  laTolved  in  the 
monthly  settlement  for  salary. 


8,  CoBsMtutiftBaJ  law  «3>  1 02(1)— Vested  right 
at  dose  of  register  of  deed's  term  to  sxesss 
tees  held  net  disturbed  by  sntosqusst  sasot- 
ment  for  deducting  olerk  Mrs, 

At  the  expiration  of  plaintiffs  term  of  of- 
fice she  bad  a  vested  right  to  one-half  the  ex- 
cess fees  as  provided  by  the  act  then  in  force, 
and  the  enactment  of  chapter  196,  Iaws  lOUI. 
providing  that,  "it  any  register  <^  deeds  has 
collected  fees  anowed  as  derk  hire  under  the 
present  law,  saeh  amount  shall  be  deducted 
from  any  salary  claimed  under  this  act,  and  a 
cause  of  action  stiall  accrue  to  the  coun^  for 
the  recovery  of  such  fees  if  the  officer  la  out  of 
office,"  cannot  be  ^ven  a  retroactive  effect  so 
as  to  deprive  her  of  vested  rights. 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  Nelle  Barrett  against  the  Board 
of  County  Commissioners  of  Montgomery 
County,  Ran.  Judgment  for  defendant,  and 
plaintiff  appeals.   Beversed,  with  directions. 

S.  H.  Piper  and  C.  J.  Bryant,  botta  «f 
Zndepradence,  for  appdiant 

Alfred  O.  AnuBtrang,  D.  W.  Stewart,  and 
Orln  Slonakor,  all  of  Indepeodcoea,  fur  ap> 

pellee. 

PORTCB,  J.  Dnrlng  the  years  1917-IS 
Nelle  Barrett  held  the  office  ct  register  of 
deeds  in  Montgomwy  ooiintr.  AtUr  the 
explratl<m  of  ber  term  she  brongbt  this  actkm 
against  the  county  to  recover  <me-half  the 
excess  fees  of  the  office,  under  the  iffovlsions 
of  chaptw  193  of  the  Session  Laws  f>f  1917. 
The  court  gave  Judgment  In  ber  favor  in 
the  sum  of  |1,896.30,  but  deducted  from  her 
half  of  the  excess  fees  the  sum  of  $1,245.50 
whidt  had  been  paid  for  additional  clerk 
hire.  Claiming  that  this  ruling  of  the  court 
was  erroneous,  she  brings  the  case  here  for 
review. 

t1]  The  case  was  submitted  to  the  trial 
court  substantially  upon  an  agreed  statement 
of  facts.  The  amount  plaintiff  was  entitled 
to  recover  depends  upon  the  construction  of 
certain  language  in  the  last  clause  of  section 
1  of  the  act  of  1917.  The  language  was 
construed  in  Vorls  t.  Cowley  County,  103 
Kan.  876,  176  Pac.  976.  The  provision  Is  In 
substance  that,  whenever  the  fees  ootlected 
by  the  register  of  deeds  and  paid  over  to  the 
county  treasurer  for  any  quarter  exceed  the 
amount  of  salary  and  clerk  hire  paid  to  him 
for  the  quarter,  he  shall  receive  "as  clertE 
hire  in  addition  to  the  clerk  hire  heretofore 
provided  an  amount  equal  to  one-half  of  such 
excess."  In  the  opinion  In  the  Vorls  Case 
this  language  was  held  to  be  "quite  ambigu- 
ous," but  because  of  the  "evident  genial 
policy  of  the  section  takoi  as  a  whole,  to 
grade  the  personal  compensation  of  the 
officer,  not  alone  by  the  actual  labor  he 
I>erforms,  but  also  by  the  extent  of  r^pon- 
sibiUty  he  assumes,  as  measured  by  the  rol- 
ume  of  business  transacted,  a  policy  tb« 
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falniflM  of  wbtdi  1>  obriooa,**  the  coort  heild 
tike  Umgnage  to  mean  fiiet,  where  the  fees 
coUected  lu  any  one  quarter  exceed  the 
quarterly  salary  and  the  amount  allowed  as 
derk  hire,  the  offlcer  la  to  receive  for  Us 
own  benefit  one-half  of  the  excess,  "the 
phrase  *as  dei^  hlrtf  meanfais  In  the  nature 
oC  derk  hire,  or  In  Ueu  ot  clerk  hire,  imiily- 
tag  merely  ^t  if  an  additional  clerk  Is 
employed  he  nraat  be  paid  by  the  register.** 
The  opinion  then  proceeds; 

"This  interpretation  having  been  placed  upon 
the  words  directly  in  dispute,  the  fiual  clause  of 
the  section  sopplementa  it  bj  providing  tliat, 
while  one-half  of  the  excess  fees  shall  in  ai^ 
event  inure  to  the  personal  benefit  of  the  reve- 
ler, the  commissionerB  may  in  their  discretion 
allow  any  part  of  the  rem^der  which  they  see 
fit  to  be  used  for  the  emplorment  of  addiUonal 
clerical  help."  103  Kan.  879, 176  Pa&  977. 

In  the  present  case  the  minutes  of  the 
hoard  of  county  commissioners  establish  be- 
yond question  that  the  board  exercised  Its 
discretion  and  emi^i^ed  additional  derks 
who  were  paid  the  mm  of  fl,24S.50  on  veri- 
fied bills  presented  by  tiiem  to  the  county 
tSetk:  the  bills  being  allowed  by  the  commis- 
sioners and  paid  by  the  county.  It  Is  tru^ 
as  the  appellant  argn^  that  If  the  salaries 
for  addithmal  cterlcal  help  were  to  he  paid 
by  the  registw,  thm  would  be  no  reason 
why  the  commisslonets  should  llnrit  her  In 
tiie  number  of  additional  derks  to  be  em- 
ployed and  the  amount  of  their  salaries. 

Vt}  Ttie  main  contrition  of  ajvellee  is  that 
an  offidal  may  not  present  a  daim  for  part 
at  the  salary  doe,  making  no  dalm  for  the 
balance  untQ  after  the  term  of  <^ce  has 
expired,  and  then  maintain  an  actlim  against 
the  county  for  the  baUmce.  nie  contuitimi 
la  that  by  attempting  to  do  this  the  appellant 
was  splitting  her  cause  of  action.  'She 
amonnt  of  appellant's  salary  eadi  numth 
was  fixed  by  the  statutei  while  any  claim  she 
might  have  for  ncess  faea  was  oontfaigent 
upon  the  aniDunt  c<Mlected  in  exceas  <tf  her 
salary  and  deik  Iiire  In  eadi  quarter.  Her 
dalm  for  talary  and  that  fbr  excess  fees 
were  not  one  irtngle  nuse  of  action.  Her 
rlght.to  excess  fees  was  in  no  ease  InvcdTed 
in  the  settlement  at  the  end  €t  eadi  month. 

[3]  Another  contention  of  the  appellee  la 
that  appellant  is  not  entitled  to  recover  be- 
cause the  act  of  1017  was  amended  by  chap- 
ter 196  of  the  Laws  of  1019  by  the  iffovlaion 
that: 

"If  say  register  of  deeds  Imb  collected  fees 
allowed  as  derk  hire  nnder  the  present  law, 
such  amount  shall  be  deducted  from  any  salary 
daimed  ander  this  act,  and  a  cause  itf  action 
shall  aceme  to  the  county  for  the  recovery  of 
•nch  fees  if  the  officer  is  ont  of  office." 

Before  the  passage  of  the  act  of  1919,  the 
appellant's  term  of  office  had  exited.  When 
the  services  were  performed,  she  had  a  vested 
tight  to  one-half  the  excess  fees  as  provided 


1^  the  act  then  In  fbrce^  and,  without  at- 
tonptlng  to  construe  the  purpose  ot  Uie 
Legislature  In  Oie  amendiMnt  of  1019.  it  is 
snfflGt«kt  to  aay  that  the  ammdment  cannot 
he  given  a  retroacttve  effect  so  as  to  derive 
Uu  ai^ellant  of  her  vested  rights. 

33ie  appellant  was  entiOed  to  one-half  of 
the  •aeess  fees,  and  It  was  error  to  deduct 
frcna  hn  dalm  the  $UMJSO  which  the  counr 
ty  paid  for  dffidcal  help  employed  by  the 
commissicmers. 

The  Judgmmit  is  reversed,  with  directions 
to  proceed  accordingly. 

All  the  Justices  concnrrin^ 


HIN8HAW  V.  HIN8HAW  ot  aL  (He.  23194.) 

(Supreme  Court  of  Kansas.    Nov.  12,  1921.) 

fSyUahu9  }>v  the  Court.) 

Trusts  «s>365(2}— BenMclory's  laches  held  t« 
Jsstify  refusal  to  eaforoe. 
Benefidaries  tmder  a  written  trust  agree- 
ment mast  act  promptly  to  enforce  their  rights 
when  the  trost  is  violated  and  repudiated.  A 
delay  of  14  years  after  the  recording  at  a 
deed  in  violation  ot  the  tmst  Is  sufficient  to 
justify  a  trial  court  in  refusing  to  enter  judg- 
ment enforcing  the  trust,  where  agreement, 
executed  30  years  previoasly,  lias  been  lost  and 
cannot  be  produced  on  the  trial  so  as  to  Inform 
the  court  of  the  nature  and  terms  of  the 
trust. 

Appeal  from  District  Court,  Tjyoa  County. 

Action  by  L.  H,  Hlnshaw  against  Pred  Hin- 
shaw  and  others,  and  from  a  jud^oit  there- 
in, the  plaintiff  and  some  codefendants  of 
Fred  Hinaliaw  appeal.  Affirmed. 

W.  W.  Parker  and  Owoi  Samuel,  both  ot 
Emporia,  for  appellants. 

W.  Ij.  Huggins,  ot  Top^,  0.  T.  Atherton, 
of  Parsons,  and  B.  BL  Boynton,  <^  Emporia, 
for  appellees 

UABSHAUi,  J.  Tbla  aelimi  was  com- 
menced to  set  aside  a  warranty  deed,  to  de- 
clare a  will  void,  and  to  partition  real  prop- 
erty. On  the  trial  defendant  Fred  Hinshaw 
moved  for  a  judgment  on  the  lAeadlngs,  the 
statement  of  counsel,  and  the  evideiu!e  intro- 
duced by  the  idaintijff  and  the  codefendants 
of  BVed  Hlnshaw,  and  asked  that  judgment 
be  ttitered  guieting  his  title  to  the  land.  The 
motion  was  allowed,  and  Judgmmit  was  so 
rendered.  The  plaintiff  and  some  of  the  co- 
defendants  ot  E^-ed  Hinshaw  appeal 

On  and  prior  to  June  10,  1880;  Andrew 
Hinduw  owned  the  quarter  stetion  of  land 
in  controveriQr,  168  acres,  and  on  Hiat  day, 
joined  with  his  wife,  Sarah  Ann  Hinshaw,  in 
a  general  warranty  deed  conveying  the  land 
to  her.  That  deed  was  recorded  August  20, 
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1891.  In  1896  Sarah  Ann  Hlnsbaw  exe- 
cuted her  will  by  which  she  beqneatbed  to 
defendant  Fred  Hlnshaw  the  entire  quarter 
section,  snbject,  however,  to  certain  condl- 
tions  which  are  wholly  immaterial.  The  will 
was  sign^  by  Andrew  Hinabaw  also.  On 
April  IS,  1900^  Banh  Hbutaaw  and  her  hue- 
band,  Andrew  Hinshaw,  executed  and  dellT- 
«nA  a  general  warrant  deed  comT^ng  to 
Fnd  Hinshaw  100  acres  off  the  east  side  of 
the  pn^rty.  That  deed  was  recorded  Sep- 
tember SO,  lOOB.  A  copy  of  eadi  deed  was 
attadied  to  the  petition,  and  the  will  was  In- 
troduced In  evidence^  Andrew  Hinshaw  died 
November  11,  1911,  and  Sarah  Ann  Hinshaw 
died  AprU  9,  1917. 

The  appellants  contend  that  when  the  deed 
to  Sarah  Ann  Hinshaw  was  executed  a  trust 
agreement  was  reduced  to  writing  and  was 
signed  by  her  and  by  Andrew  Hinshaw.  A 
cc^y  of  the  trust  agreement  was  not  attached 
to  the  petition,  and  the  agreement  Itself  was 
not  introduced  in  evidraice.  There  was  oral 
evidence  which  tended  to  show  that  there 
was  such  an  agreement  The  plaintiff  testified 
that  he  saw  his  faUier  and  mother  sign  It, 
and  there  Is  that  in  the  evidaice  whldi  tends 
to  show  that  the  plaintiff  took  the  agreement 
and  kept  it,  bat  he  testified  that  he  had  hontr 
ed  every  place  for  it  and  was  unable  to  find 
it  He  testified  that  the  land  was  to  be  held 
In  trust,  be  kept  Intact,  be  used  by  the  par- 
ents during  their  lifetime  and  on  their 
death  was  to  descend  In  equal  shares  to  all 
the  living  helra  Another  witness  testified 
that  he  wrote  the  deed  to  Sarah  Ann  Hin- 
shaw; that  at  the  same  time  he  wrote  an 
agreemrat  restricting  the  operation  of  the 
deed:  that  he  took  the  acknowledgments  to 
both  Instruments;  and  that  the  agreement 
provided  that  Sarah  Ann  Hinshaw  should 
not  dispose  of  the  property  so  as  to  place  it 
beyond  the  reach  of  the  children.  There  was 
other  evidence  which  tended  to  show  ttiat 
there  was  such  an  agreement 

The  court  In  passing  on  the  motion  of 
Fred  Hinshaw  said: 

'VTbere  is  a  claim  here  of  a  trust  agreement 
entered  iuto  between  the  parties  at  the  time 
this  deed  was  made,  30  years  ago.  The  deed 
Is  a  straight  unconditional  warrant  deed.  So 
far  as  aoythiog  appears,  it  was  absolute  in 
every  partlcnlax,  and  the  evidence  of  any  trust 
agreement  that  it  ia  claimed  overthrow  this 
deed  should,  I  think,  be  very  dear  to  the 
mind  of  the  court  in  all  its  particulars. 

"It  seems,  according  to  the  evidence,  that 
this  trust  agreement  was  mislaid  or  lost  and 
never  has  been  found.  We  are  deprived  of  that 
instrument  and  its  contents,  whatever  they 
were. 

"Od  AprU  18,  1900,  a  deed  was  executed  by 
Sarah  Ann  Hinshaw,  mother  of  plaintiff  and 
defendants  in  this  case,  conveying  100  acres 
of  this  land  to  Fred  Hinshaw.  This  was  re- 
corded in  1905,  and  all  the  parties  had  notice  in 
1905  that  the  mother  had  conveyed  this  land 
to  the  defendaitt  Fred  Hinshaw  tay  warrantr 


deed.  After  that  time  no  steps  were  taken  to 
enforce  this  trust  agreement  during  the  life- 
time of  Andrew  Hinshaw  and  his  wife,  Sarah 
Aon  Hinshaw,  who  undoubtedly  knew  all  aboot 
this  transaction.  A  cause  of  action  on  account 
of  the  violation  of  that  claimed  tmst  agree- 
ment arose  Immediately  upon  the  conveyanee  of 
that  land,  and  an  action  could  have  been  eea- 
menced  at  that  time  to  impress  the  land  wftt 
the  trust  that  it  is  daimed  it  was  conveyed  un- 
der. 

"It  seems  to  me  that  the  plaintiff  has  been 
guilty  of  such  laches  in  not  beginning  this 
suit  in  the  lifetime  of  his  parents,  when  this  ac- 
tion could  have  been  brought  and  when  their 
testimony  was  available,  that  the  court  is  Jns* 
tified  in  finding  that  the  plaintiff  and  tbe  code- 
fendants,  tm  whose  benefit  tills  tmst  Is  claim- 
ed, ought  not  to  be  here  In  court  daiming  this 
property.  If  the  suit  had  been  brought  in  due 
time,  the  court  would  have  had  the  benefit  not 
only  of  the  trust  agreement  and  could  have  de- 
termined Uie  matter  to  an  absolute  certainty. 
That  this  court  cannot  do. 

"Having  reached  this  condnsion  and  with 
this  view  of  the  case,  X  can  see  no  other  course 
to  follow  than  to  give  jnd^ent  as  prayed  tor 
to  the  defendant,  Frod  Hinshaw.  induding  tlM 
qnlettaig  of  tbm  title.** 

This  action  was  comm^iced  in  1919.  Fred 
Hinshaw,  in  his  answer,  pleaded  laches  and 
the  statute  of  limitations.  The  appellants, 
to  avoid  these  matters,  argue  that  no  cause 
of  action  accrued  until  after  the  death  of 
Sarah  Ann  Hinshaw.  If  there  was  a  tmst 
agreement,  the  deed  of  Sarah  Ann  Hinshaw 
and  Andrew  Hinshaw  to  Fred  Hinshaw  and 
the  will  of  Sarah  Ann  Hinshaw  were  made 
In  violation  of  the  trust  and  in  r^mdiation 
thereot  Whatever  interest  the  tmst  agree- 
ment gave  to  the  appdlants  vested  In  Oiem 
at  the  time  it  was  made  and  did  not  depmd 
on  any  subsequent  contingency.  Th^  had 
the  right  to  bring  an  action  to  set  aside  the 
deed  and  enfwce  the  trust  Immediately  aft- 
er  ttie  deed  was  executed.  Tbla  action  was 
not  commenced  until  19  years  had  elapsed, 
and  almost  15  years  after  the  deed  had  been 
recorded.  Because  of  the  loss  of  the  tmst 
agreement  and  because  of  the  time  tfaat  had 
tranqdred  dnce  its  aueuthm,  it  was  dUBcidt 
to  ascotabi  its  terms.  Tnese  tiitngs.  Jnstl- 
fled  the  court  in  finding  the  appdianto  guil- 
ty of  ladies  and  In  refujdng  to  give  Own  re- 
UeC  In  Belbl  UkowsU,  88  Kan.  SU.  8 
Pac.  886,  this  language  was  used: 

"Equity  requires  that  suitors  should  be 
prompt  and  diligent  in  the  pursuit  of  their 
rights,  and,  where  there  has  been  great  delay  In 
sidng  to  enforce  a  trust,  courts  sometlmee  hoU 
a  party  to  have  waived  his  rights  under  the 
trust;  but  so  long  as  the  trust  is  treated  1^ 
both  parties  as  subsisting,  the  right  of  recovery 
of  the  cestui  que  tmst  cannot  be  defeated  Iv 
mere  delay."  SyL  4. 

burden  of  proof  was  on  tba  appeUantai 
Their  evidence  did  not  satisfy  the  court  con- 
cerning the  terms  of  the  trust  agreement 
The  preeumptlcHi  ts  that  the  deeds  redted 
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all  tbe  facts  connected  with  the  tnuuactloiia 
In  wblch  tb^  wcate  made,  and  ttda  court  can- 
not say  that  the  ivesamption  was  oTeroome. 

The  case  was  sabmlUed  tot  Judgment  on 
the  evidence  of  fb»  anteUaats,  and  the  court 
fonnd  that  thegr  wore  guilty  at  laches  and  de- 
termliwd  that  thdr  erldeuce  did  not  estab- 
tteh  a  right  of  action. 

The  Judi^nent  Is  affirmed. 

All  file  Juflttces  concurring 


STATE  V.  POLLMAN. 
<  Supreme  Court  of  Kansas. 


(No.  23660.)* 
Not.  12,  1921.) 


1.  Criminal  law  «=953&— Admlssios  of  written 
oenfessloa  held  not  error. 

Od  the  trial  of  the  president  of  a  bank 
charged  with  the  crime  of  forgerj,  Md,  upon 
the  facts  stated,  it  was  not  error  to  a^it  in 
evidence  against  iiim  a  written  coofession  of 
guilt  signed  b;  him;  there  being  no  evidence 
to  substantiate  the  claim  that  the  statement 
was  obtained  hy  promise  M  Immunity  or  other 
Inducements. 

2.  Criminal  law  «=9 1 064(1)— Errors  set  emee 
In  notloa  fer  new  trial  sot  oonsldsrsd  om  ap- 
peal. 

Errors  occarring  at  the  trial,  hut  not  urged 
as  grounds  for  tbe  motion  asking  a  new  trial, 
will  not  be  considered  on  appeal 

3.  Forgery  «»5— State  ased  aot  establish  that 
defendant's  primary  psrposs  was  to  lajsrs  er 

defraud. 

In  a  criminel  prosecution  on  the  cbarge  of 
forgery  in  the  third  degree,  an  instruction  is 
held  not  improper  which  charged  that  it  was 
not  necesaary  for  the  state  to  establish  that 
the  prinmry  purpose  of  defendant  was  to  injure 
or  defraud  utd  that  hts  real  purpose  may  hare 
been  to  benefit  himself. 

4.  Criminal  law  «=»400(7)—SeooBdary  evidence 
of  oenteatf  of  forged  Instraments  bold  admis- 
sible, where  def  endaat  gave  them  to  his  broth- 
«r,  who  took  them  from  stats. 

In  such  a  ease  secondary  evidence  of  tbe 
contents  of  the  forged  instruments  Is  admis- 
sible, where  the  state  has  accounted  for  the 
failure  to  produce  the  originals  by  showing 
that  they  were  turned  over  to  the  defendant, 
who  gave  them  to  his  brother,  and  that  his 
brother  took  them  outside  of  the  state. 

Appeal  from  District  Court,  Linn  County. 

Fred  W.  Pollman  was  found  guilty  of  for- 
gery in  Uie  third  decree  and  be  appralk  Af- 
firmed. 

John  H.  Grain  and  A  Jf.  Keeue,  both  of 
Ft  Scott,  for  appellant 

Bldiard  J.  Hopkins,  Atty.  Qen.,  and  Jdm 
O.  Morse,  of  Mound  City,  for  the  State. 


PORTER,  J.  !i%e  ^t^Iaut  was  charged 
on  four  different  counts  with  forgery  In  the 
third  degree.  He  wae  found  guilty  m  the 
first  count,  and  appeals. 

The  appelant  was  preddeut  of  the  Linn 
County  Bank  and  owned  tome  than  3.60 
shares  of  the  Btxx^ ;  his  brothers  and  a  sister 
owning  the  rest,  except  a  few  shares  bdd 
by  outside  parties.  The  appellant  was  bom 
and  EBised  In  Linn  county,  and  from  the  age 
of  17  had  been  connected  with  the  bank, 
filling  all  the  positions  from  bookkeeper  and 
Janitor  to  president  Besides  his  interest  in 
the  bank,  he  owned  several  farms  and  con- 
siderable personal  property  In  Linn  county- 
and  a  large  tract  of  land  In  Texas.  Iq  the 
community  where  he  lived  he  was  regarded 
as  a  law-abiding  dtlsen. 

[t]  It  is  not  seriously  argued,  and  cannot 
be  contended,  tliat  the  defendant  was  not 
guilty  as  charged  in  the  Information.  His 
comi^int  is  that  by  reason  at  certain  errors 
be  was  prevented  from  having  a  fair  trial 
The  main  contention  Is  that  the  court  erro- 
neously admitted  In  evidence  a  written  con- 
fession of  his  guilt  which  he  had  signed ; 
that  the  statement  was  obtained  by  prcHulses 
of  immunity  and  other  Inducements  held  out 
to  him  by  E.  V.  Wood,  a  d^uty  bank  com- 
missioner who  dlaoorered  the  forgeries. 

Tbe  fiist  Gonnt  of  the  tufimnatlon  charged 
tlie  arodSant  witli  forging  the  name  of  W. 
W.  Calvin  to  a  note  tor  9ifiOO  whl^  he 
carried  as  one  of  the  assets  of  the  bank. 
Wood  teetified  that  amcng  other  notes  listed 
in  the  individual  ledger,  and  which  he  found 
in  tbe  notdKKik  handed  to  blm  by  the  appel- 
lant, were  three  notes  purporting  to  be  signed 
by  Calvin,  and,  on  being  Questioned,  app^ 
lent  told  blm  that  Calvin  had  signed  them. 
Wood  accepted  his  word  at  the  time,  but 
went  further  into  the  examination  and  found 
the  same  situation  in  respect  to  other  notes. 
The  next  morning  he  told  Polhnan  to  call  the 
directors  for  a  meeting  at  the  bank.  Poll- 
man  said,  "Conie  In  the  beck  room  a  minute. 
Wood ;  I  want  to  speak  to  you."  They  went 
into  the  bookkee[>er'B  room,  and  after  the 
door  had  been  closed  their  c<»ivttsati<Mi,  in 
substance,  was: 

"  There  is  no  use  going  any  farther,  Wood; 
sou  have  got  it  on  me  on  those  notes;'  and  I 
said,  'Do  you  mean,  then,  that  you  signed  ail 
these  then  yourself?'  and  he  said,  'Ves.'  I 
said,  'Where  did  the  money  go?*  and  he  swore, 
and  said  it  went  into  those  farms,  and  told  me 
he  had  a  lot  of  property,  enumerating  a  good 
share  of  it  and  be  wanted  a  chance  to  clean  it 
up  without  his  family  or  the  directors  finding  it 
out  He  asked  to  he  given  permission  not  to 
call  the  directors.  I  said  I  had  no  arrange- 
ments or  any  authority  to  say  that  he  could 
take  up  those  notes,  but  I  would  do  this:  We 
could  agree  between  us  that  he  would  sign  this 
statement  covering  the  situation  and  that  we 
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wKi  iMii  M>4  M  vvti'C  mt  fm  vuo'jt  tumur 
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Cbt  «M*  AM  JMY  •msk.      v«t  fvr  /w.  £vr  rs^tm 

M«t*  M.4  MbC  'x*/  *M  «Ma  M  liM  M'igP>< 

fM..        tL^  w«rA  U/fA^tit^  V# 

If,  Vf,  l*',.Ut>Mu.  pf^fcMw-t  9t  Xh*.  Uxtn 

tUtUrmttA'  't'litt  I  bm¥k  p\»f(4  to  tb«  atHwu 

M  Vtntutin  UiAmt,  iitu  tuiUmiuM,  wlw'db  I  bar* 
ifthmtf  MtUMA  iu  ttrft  b*Mca  «f  «Ui*r  ifodividuala, 

«f  UtcH  »tb*/%  M  UtlUtntB,** 

'nmt  folU^ttH  t  ll»t  of  t3  noCM  flomattor 

Ttur  Nf/ix^llii»t  w«N  a  ii1tii«Mi,  and  bis  UmtS- 
mmy  alwwa  tliat  Uurra  U  no  a''f1t  In  tba  eoa- 
tmuUm  thkt  uuy  MdvAnUtw*  waa  takao  of 
him  in  pruMirlttU  tim  writlwa  eootmHon. 
iMUflMl,  In  mimtutttm 

"I  lf»M  Mr,  Wao4  that  tba  V,  W.  Calrfo 
linia  wftN  bla.  Tba  A«it  morolnf  I  aaw  hfm 
aiiiii|iNt-lnii  tha  alcoatura  «f  tbM*  not««  with 
tlia  NiKimtiirki  on  tha  eaneaiad  obaeka.  1  don't 
kmtw  what  nifUa  aiid  (lauualad  cha^ika  they  warat 
ttiwl  afior  ba  unktd  uta  to  call  tba  huard  in  for 
a  niDDiliiir,  at  about  11  o'clock,  I  auppoaa  I 
waa  iinMHfiarl  thia  that  that  wna  tha  raaion  ba 
waa  aMldiiH  ma  Ui  i-all  tha  dlrttt^tora,  and  when  I 
raat'had  lliat  aonclualon  i  took  bim  In  tba  back 
roiiiii.  I  aald  In  aiibalauoa  to  bira,  'Thara  la  no 
uaa  tfuliii  any  furtliur.  Ur.  Woodt  I  aliaad 
tha  iH'iHH.'  llo  budit't  than  wado  ma  any  prom- 
lH«a  at  any  kliid.  atiU  Iu  ourryini  out  thla  atata- 
niuiit  I  iiiHdtt  ami  Hut  It  out  fully  on  tba  abaet 
I  liilil  him  (hut  I  diilu't  know  whether  all  the 
iKilnu  ihut  hi>  liiMl  111  hla  hand  wera  all  the  notea 
Ituit  I  lind  uiiined.  I  told  hlin  I  would  look 
llii'oiinh  tliu  iiclti  lUe  and  atie,  I  lookod  through 
llm  ttitia  tila  and  fuuiul  auma  additional  notea  on 
whii-h  1  Imd  wriltau  lha  nuuiaa.  I  think  they 
wuru  litrliidKcl  with  tha  onea  ha  had  already 
l)it>kt<d  out  unit  liHtml  In  the  atatenmnt.  1  told 
liiin  wUut  1  liud  dune  with  tba  moiioy,  and  1 
tliliiti  I  tnld  hill)  I  Niiffut  It  on  fanning  upera- 
liiiiiti  mill  iitittini  onl  R  IHHt-uiTs  wheat  croii  and 
Inii'vcHiinH  two  crtiiia  thut  1  hadn't  huun  able 
tn  hiuM'at,  111  a  way  I  had  tuken  the  money 
out  vi  llin  Imuk  for  my  own  private  uae.  and 
liitt  tlii<M>  uiiti'M  un  whlfh  I  bad  mIkumI  the 
iiiiniD  i.f  W.  W.  tialvln  ami  H.  I*  tlalviu  In  the 
battk  In  pluiD  itt  lha  utoiiey  I  had  tak«u  out." 

Tim  mipi'llunt'a  tvMlinouy  t\>  th<>  pffwt  that 
ti'^tfo  tiuhhvu»«it!t  nf  any  rharnoter  wpr\» 
ui.(dtf  U)  Utiu  (w  t%Kik  tltvbauk  tutnntlnw  aald«' 


^/tsOmAm,  Tk«t 
tit  taBfc  csmfaicf's 
lenSmvi'Jia/aj  4<d— te 

S*4;tt7  teucuciir.  «a<!  then  la 
t«  UHtf*  an^  pneclaKs. 

cactM  to  a  oev  xr  jJ  beeaineaf  i 

tL«  f<Alvarias:  Uln  Ute  aCate  «aa  aUcc  tk- 
ciM*  it>  vtatimmj  tb^  «natr  alliaiiij  an£. 
"1  would  liitt  ta  kar*  tala  Iwamhig  ^fK*- 
lant]  avoTB  to  aaamr  one  qneatka."  Jk^- 
p^ot'a  ormmH  objected  oa  tbe  snmd  tlM£ 
*t  wu  iir4iidi<ial  and  CdDtzmiy  ts  Ivar- 
Ttitreijpoo  tbe  oountr  acionfr  vfthdmr  tbe 
naqiuat.  Tbe  sUie  tbca  rested,  and  the  firaa 
wltneaa  called  Cor  the  deftBae  wu  ttie  ap- 
t>eUa  Dt,  who  tartlfled  at  oonridemble  lenstk. 
Tli«  matter  was  not  of  anfllctent  Importaoa 
to  fuinlah  tbe  bads  for  a  aerfoaa  claim  of 
error ;  besldaa*  it  was  not  urged  as  a  snnnid 
for  tbe  DU4Jon  asking  a  new  triaL  For  ttamt 
reason  it  cannot  be  conaldered.  State 
Brower,  75  Kan.  823.  88  Pac  8Si. 

Tbe  appellant  bad  attempted  to  duar  by 
the  makers  of  some  of  tbe  fors^d  notes  that 
tbejr  were  on  intimate  and  friendly  terms 
with  bim ;  that  be  bad  leprcaaited  Oiem  In 
busineas;  that  he  had  indorsed  dieefes  ftor 
thffm  fn  order  to  give  them  credit  at  tbe  bank 
for  money  paid  there.  Tbe  evidence  of  this 
character  woa  somewhat  prolonged,  and  tbe 
court  took  occa«l<m  to  aay  that  the  qnestlan 
waa  whether  or  not  thcQr  had  given  the  ap> 
paUant  authortty  to  algn  their  names  to  tb» 
nutai,  and  that  If  ha  had  audi  anthmlty  U 
waa  a  proper  matter  of  Inquiry.  Oounart  fw 
appellant  insisted  Out  thla  antboiltT  mii^t 
ba  ahoWtt  indirectly,  and  the  cooxt  remarfced: 

"I  am  awfully  friendly  wttb  aereral  bankera, 
but  I  would  ba  considerably  otharwisa  if  they 
algned  my  name  to  a  note." 

Thla  Is  urged  as  another  reason  why  the 
Rtate  slioQid  be  put  to  the  expense  of  aooth- 
er  trial.  There  was  no  objection  to  the 
statemrait  of  the  court  at  the  time  it  w> 
ourred,  and,  besides,  we  discover  nothing 
prejudicial  in  what  was  aald. 

[3]  Complaint  la  made  of  instructions,  one 
of  which  charged  that  It  was  not  necessary 
fur  tho  state  to  eetabllsh  that  tbe  primary 
purpose  of  tbe  appellant  was  to  Injure  or  de- 
fraud, and  that  his  real  object  may  have 
beim  to  benefit  blms^.  One  of  the  dementa 
of  toi^y  In  the  third  degree  Is  that  the  act 
bo  performed  '*^vlth  Intent  to  defraud."  nia 
lustniotlDii  correctly  stated  the  law  and  waa 
particularly  appropriate  t»  th*  facta  In  thia 
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case,  l)ecaTue  tbe  am>ellant  had  Introduced 
erld^ice  to  show  that  hla  famll;  restored  to 
the  bank  the  money  represented  by  the 
forged  notes.  To  constitute  tcrgay  In  the 
third  degree  it  is  snffldent  if  an  obligation, 
claim,  right,  or  Interest  diall  be^  or  purport 
to  b^  created  or  In  any  manner  affected, 

[4]  The  api>eUant  was  not  prejudiced  by 
the  fallnxe  to  produce  the  original  forged  in- 
struments The  state  had  accounted  for  the 
failure  to  produce  these  by  showing  that  they 
were  turned  onr  by  the  bank  examiner  to 
file  tnidlant,  who  gaw  them  to  his  broUm. 
and  that  Us  brother  took  them  outside  of  the 
state.  The  contents  ot  the  instruments  were 
fnl^  established  by  evMenoe;  the  tact  that 
they  were  forgeries  was  not  only  admitted 
by  tbio  appsHaiat  but  was  dunra  by  the  evi- 
dence of  the  alleged  makers. 

Wo  discover  no  ground  for  the  claim  that 
appelant  was  deprived  of  any  of  his  il^ts, 
or  0iat  he  dl4  not  have  a  fair  trlaL 

Judgmmt  'afilimed. 

All  the  Jufltices  concurring. 


BUSHEY  V.  COFFMAN.    (No.  22727.) 
<  Supreme  Court  of  Kansas.  Mot.  12,  1930.) 

(SvOahua  by  the  Court,) 

1.  Trial  «9i99~lnstniotloB  leaving  to  Jary 
whatber  ootion  (t  for  da«a|os  for  fraud,  or 
for  rescission  of  eontraet  and  rwtoratlon  of 
property,  orroneeus. 

It  Is  th«  duty  of  a  court  to  ioterpret  the 
pleadioss  and  instruct  the  jury  as  to  the  ia- 
fluei  presented  by  thbm,  and  an  Instruction, 
leaTing  to  the  jury  the  question  of  whether  the 
action  is  one  for  the  reeorery  of  damages 
bscauso  of  the  fraud  of  the  defukdant  in  in- 
dndng  the  plaintiff  to  enter  into  a  nmtract,  or 
one  for  a  resdssion  of  the  contract  and  res- 
toration of  property  or  its  value,  Is  erroneous. 

2.  Fraud  «s>4l— Petniea  held  to  state  risolies 

to  sue  for  fraud. 
The  petition  examined,  and  It  is  AeZd  to 
state  an  election  by  the  plaintiff  to  affirm  the 
contract  In  question,  retain  what  had  been 
received  under  it,  and  to  demand  damages  sns- 
t^ed  by  reason  of  the  alleged  fraud. 

8.  Fraud  <^35— Rlflht  of  aotlon  held  not  waiv- 
ed by  afflrmajioe  of  oontraot 
A  party,  induced  by  fraudulent  represen- 
tations to  enter  into  a  contract  which  had 
been  partly  performed  before  the  discoTery  of 
the  frsnd,  does  not  waive  the  fraud  by  an 
election  to  affirm  the  Contract,  complete  its 
performance,  and  retain  what  was  received 
under  it,  and  is  not  precluded  from  recovering 
damages  austaioed  by  reason  of  the  fraud 
because  of  delay,  if  his  action  ii  begun  with- 
in the  period  fixed  by  the  statute  of  limita- 
tions. 
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4^  EvUenee  «»568(4)— lastractlos  that  tet- 
timony  of  baaksrt  sad  buslnett  mea  as  to 
responsibility  of  aots  slflners  was  not  ooa- 
duslve  approved. 
No  error  was  committed  In  giving  an  In- 
struction to  the  effect  that  the  testimony  of 
bankers  and  business  men  as  to  the  finandal 
responsibility  of  the  signers  ol  notes  was 
not  condttsiTe,  but  was  to  be  considered  In 
connection  with  the  other  evidence  in  the  ease, 
direct  and  drcomstantial,  and  given  the  weight 
and  force  to  whidi  it  was  justly  entitled. 

5.  EvMenee  ^113(4)— Isstnietlos  that  value 
of  bank  stock  at  tine  ether  than  side  was 
only  relevaat  as  to  vdse  at  sde  held  proper. 
An  ins  traction,  advidng  the  jury  that  the 
Tshie  of  the  bank  stock  and  assets  was  to 
be  determined  as  of  the  date  of  the  ssle. 
and  that  evidence  of  Its  worth  or  worthlesa- 
ness  at  any  other  time  could  only  be  consid- 
ered 80  far  as  it  threw  light  as  to  its  value 
on  the  day  the  jiale  was  made,  Is        to  be 
without  error. 

5.  Evidence  «=s>60l(4)— Bank  commissioner's 
requiring  charging  off  of  notes  as  worth- 
less Is  not  oondislve  of  their  value. 
An  Instruction,  that  evidence  of  the  fact 
that  the  state  hank  commissioner  required  the 
during  off  oi  certain  notes  as  worthless 
would  not  be  conduslve  on  the  qnesUoB  of 
their  valne  If  upon  all  tkt  evidence  the  jury 
should  find  that  the  signers  of  the  notes  were 
solvent,  snd  that  the  notes  were  good  and 
collectible,  was  not  Incorrect 

Appeal  from  District  Court,  lAbette  Ootinty. 

Action  by  AUmi  H.  Busher  against  George 
M.  Gofflnan.  Judgmuit  for  the  defoidant, 
and  pliUntlff  appeals.  Revised  and  remand- 
ed for  new  trlaL 

Fred  A.  Sabln,  of  La  Junta,  Colo.,  S.  H. 
White,  of  Denver,  Colo.,  and  Madden,  Cooptf 
ft  Madden,  of  Wichita,  for  appellant 

H.  P.  Farrelly  and  T.  It,  Bvans,  both  of 
Chanute,  and  W.  O.  Atkinson,  of  Parsons, 
and  W.  B.  Cllne,  of  Erie,  for  appeUee. 

JOHNSTON.  0.  J.  This  case  was  here 
before  upon  an  appeal  from  a  rulli^  sus- 
taining a  demurrer  to  i^alntlirs  evidence.  It 
was  then  determined  that  the  uncontradicted 
evidence  of  the  plaintiff  was  suffident  to 
oveKome  the  demurrer,  and  the  Judgment 
was  therefore  reversed.  Bushey  v.  CoCfman, 
103  Kan.  209,  173  Pac.  341.  Ui>on  a  remand 
of  the  case  for  another  trial,  the  defendant 
with  leave  of  the  court  filed  an  amended  an- 
swer, alleging  that  the  plaintiff  had  waived 
any  claim  he  may  have  had  for  damages  by 
taking  charge  of  the  bank  and  operating  it 
for  many  months  without  complaint;  and  by 
purchasing  additional  shares  of  stock  long 
after  the  purchase  of  the  controlling  Interest 
In  the  bank,  and,  further,  that  by  falling 
to  tender  a  return  of  the  stock  he  was  estop- 
ped to  complain  of  the  acts  of  the  defendant 
On  second  trial  a  vast  volume  of  ocmflictlng 


^s>Tm  oOxn  easM  its  same  topic  and  KBY-NUHBBR  la  all  Ker-Nnmbored  Dlsests  and  Indezm 
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evidence  was  received  as  to  the  representa- 
tlons  made  In  the  negotiations  and  as  to  the 
character  and  value  of  notes  and  other  assets 
of  the  bank  at  the  time  of  the  transfer  of  the 
stock  to  the  plaintiff.  Wlille  evld«ice  was 
offered  tending  to  show  misrepresentations 
as  to  the  condition  of  the  bank  and  the  value 
of  its  assets,  there  was  abundant  evidence 
that  the  defendant  acted  fairly  and  honestly 
In  the  negotiation,  and  In  the  transfer  of 
his  stock  in  the  bank.  Because  of  the  con- 
flict In  the  evidence  the  Instructions  given 
by  the  court  In  the  submission  of  the  issues 
to  the  Jury  were  of  vital  Importance. 

Complaint  is  made  of  several  InstructionB, 
and  particularly  of  one  relating  to  the  reme- 
dies available  to  a  defrauded  party.  It  may 
be  said  that  plalntlfiTs  petition  was  In  two 
counts,  the  first  of  which  charged  that  the 
sale  of  the  bank  stock  was  procured  through 
the  misrepresentation  and  fraud  of  the  de- 
fendant, and  for  his  loss  and  damage  he 
asked  judgment  for  $23,700.  The  second  i 
count  was  for  a  rescission  of  a  contract  for 
the  purchase  of  certain  real  estate  and  water 
rights  for  $2,500,  obtained  under  duress,  and 
asking  that  a  promisarary  note  executed  by 
plaintiff  and  delivered  to  defOidant  for  $2,- 
eOQ,  in  paymoit  of  Uie  property,  be  canceled. 
In  this  connection  the  plaintiff  tendered  a 
deed  of  the  proi>erty  acquired  under  the  pur- 
chase. On  the  second  count  the  verdict  of  the 
Jury  was  in  favor  of  the  plaintiff,  and  there- 
on judgment  canceling  the  note  was  rendered. 
Of  thla  part  of  £he  indgment  there  Is  no  com- 
plaint Upon  the  first  coimt  the  verdict  and 
judgment  were  In  favor  of  Oie  deCmdant 
and  the  presoit  levlew  la  confliwd  to  the 
mlings  and  judgment  uixm  that  count. 

[t,  I]  The  contention  of  the  plalntttC  la 
that  the  court  ored  In  deflnii^  tbe  IsBues  and 
submitting  &e  case  to  ttie  jury.  Instead  of 
treating  the  count  aa  an  action  for  the  re- 
covery of  damages  aostalned  by  reason  of 
the  fraud.  It  Is  claimed  that  the  court  con- 
fnsed  the  Issues  anH  misled  the  jury  by  sub-  j 
mitting  an  Instruction  relating  to  the  rescis- 
sion of  the  contract  The  first  count  was  a 
charge  of  fraud  and  a  demand  tot  the  recov- 
ery of  the  loss  and  damage  sustained  by  rea- 
son of  tiie  fraud.  There  was  no  averment  by 
plaintiff  of  a  purpose  to  dlaafllrm  or  rescind 
the  contract,  no  tender  of  that  whit*.'  bad 
been  received  under  it  nor  of  tbe  taking  of 
the  steps  essential  to  a  rescission.  The  aver- 
ments of  the  petition  all  tended  to  show  that  ■ 
plaintiff  had  elected  to  retain  what  he  had  I 
recrfved  under  the  contract  which  had  been  | 
executed  and  to  sue  for  tbe  damages  sus- 
tained by  reason  of  the  deceit  and  fraud  of 
the  def^dant.  On  the  former  appeal  the 
first  count  was  regarded  and  treated  as  a 
cause  of  action  for  damages  and  not  of  rescis- 
sion. Bushey  v.  CofCman,  supra.  When  the 
pleader  reached  the  second  count  he  made 
it  very  plain  that  plaintiff  was  asking  for  a 


rescission  and  restoratlott.  The  Instruction 
complained  of  did  not  Interpret  the  pleading 
and  define  the  issue  submitted,  but  left  the 
jury  to  determine  what  remedy  had  been 
chosen  by  plaintiff  and  presented  in  the  pe- 
tition. 

In  instruction  31  the  trial  court  referred  in 
general  terms  to  the  sevraal  courses  open  to 
one  who  has  be^  induced  to  enter  into  a 
contract  through  the  fraud  of  another:  First 
that  be  may  elect  to  rescind  and  be  restored 
to  his  former  position;  second,  that  he  may 
affirm  the  contract,  retain  the  property  re- 
ceived under  it,  and  recover  his  damages  for 
any  loss  sustained  because  of  the  fraud;  and, 
third,  he  may  waive  the  fraud  and  take  sncfa 
action  as  will  estop  him  from  asserting 
fraud  and  claiming  a  recovery  on  Mcoant  Ot 
It   The  instruction  proceeds: 

"If  plaintiff  desired  to  rescind  tbe  contract 
between  himself  and  the  defendant  and  reooT- 
er  the  consideratfon  paid  by  him.  for  the  bank 
I  stock  then  It  was  obligatory  open  him,  the 
plaiotiff,  to  return,  or  offer  to  return,  tbe 
bask  stock  to  the  defendant  Coffman,  before 
he  instituted  his  action,  or  he  woold  not  be 
entitled  to  recover  herein,  but  if  yon  aball 
find  that  he  elected  to  retain  tbe  bank  stock 
at  its  fair  and  reasonable  value  and  recover 
the  difference  between  audi  fair  and  reason- 
able value  and  the  price  pud  therefore  as  bis 
damages  sustained,  then  and  in  that  eyent 
he,  of  course,  would  not  be  required  to  ten- 
der a  return  of  tbe  bank  stock  before  he  would 
have  a  right  of  recovery  against  tbe  defendant 
but  in  either  event  he  is  reqnired  to  act 
promptiy  after  discovering  that  fraud  lias  be^ 
practiced  upon  him  by  tbe  defendant  or  he 
cannot  recover  in  this  case.  The  law  does 
not  permit  a  person  who  has  been  defrauded, 
and  who  has  knowledge  of  the  fitct,  to  retain 
possession  of  the  propeYty  without  eompUnt. 
and  hold  it  to  suit  his  own  convenience  witb 
the  thought  and  expectation  of  gaining  a  profit 
thereon,  before  ezerdsing  liis  right  of  reseis- 
aion  or  action  for  damages,  and  for  the  rea- 
son that  this  would  give  him  an  ondne  advan- 
tage of  the  other  party,  ttfr  after  waiting,  if 
I  the  market  should  prove  favorable,  be  could 
sell  and  thns  secure  a  profit  while,  on  the 
other  hand,  if  tbe  market  should  prove  on- 
favorable,  then  be  would  escape  all  possIUlity 
of  loss  hy  looking  to  the  party  who  bad  de- 
frauded him  for  a  return  of  all  the  conridna- 
tlon  paid,  or  at  least  to  the  amount  of  dam- 
age sustained.  The  law  does  not  permit  a  per- 
son to  play  fast  and  loose  in  sncfa  a  manner. 
He  must  act  promptly  if  be  would  look  to  the 
party  who  has  defrauded  him.  or  retain  it  be- 
j  yond  tbe  period  of  prompt  action,  and  tboa 
I  affirm  the  contract  and  be  boimd  thereby  as 
I  though  no  fraud  had  been  committed.  By  tiie 
term  'acting  promptly*  as  used  herein  Is  meant 
that  one  must  have  taken  action  to  protect 
bis  rights  within  such  a  period  of  time  after 
discovering  that  be  bad  been  defrauded  as  a 
reasonably  prudent  person  snrrounded  by  tbe 
circumstances  of  this  particular  case  would 
have  done.  In  this  case  if  you  shall  find  and 
believe  from  the  fair  weight  or  preponderance 
of  tbe  evidence  that  the  defendant  George  M. 
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Coffman  made  any  false  and  fraudulent  repre<  [  retained  the  property  purchased  and  did  not 
aentationa  to  plaintiff,  A.  H.  Bushey,  that  said  promptly  complain  and  ask  for  damages  up- 
Co(Fman  at  the  time  of  making  them  knew  on  learning  of  the  fraud,  no  recovery  could 


that  they  were  falae  and  ontrue,  that  Bushey 
actually  relied  upon  them  and  beheved  them 
to  be  trnct  and  was  thug  damaged,  bat  you 
shall  further  find  and  believe  from  the  evi- 
dence herein  that  after  the  diicorery  of  tiie 
fraud  thus  practiced  upon  him,  the  plaintifF,  A. 
H.  Bushey,  paid  the  defendant  for  several 
shares  of  the  bank  stock  theretofore  pur- 
chased by  him;  that  he  made  new  loans  for 
the  bank  on  hia  own  account  as  president  of 
tbe  bank;  that  he  renewed  and  increased,  on 
his  own  account,  some  of  said  bank  stock ; 
that  he,  on  his  own  account,  as  president  of 
the  bank,  released  from  aome  of  the  banks 
paper  anrettes  that  were  flnandally  reapondble 
In  taking  renewal  of  eadi  paper;  that  he,  aft- 
er a  lapse  of  more  than  <me  year,  with 
tiie  bank  under  his  ezdusire  management  and 
control,  sold  bis  stock  therein  at  a  consid- 
erable profit,  and  if  you  further  find  that  he 
did  not  exercise  his  right  under  the  law  in 
Instituting  his  action  with  that  degree  of 
promptness  which  an  ordinarily  prudent  person 
aitoated  as  he  was  should  have  done,  bat  in- 
stead held  and  retained  the  bank  atodc  and 
the  management  of  the  bank,  witbont  any  com- 
plaint of  the  fraud  thas  known  to  him,  and 
with  the  Intention  and  for  the  purpose  of 
gaining  a  profit  out  of  the  transaction,  and  aft< 
er  an  unreasonable  delay  lost  on  the  trans- 
action, instead  of  gaining  a  profit  thereon,  an<1 
then  for  the  first  time  sought  a  recovery  from 
the  defendant  of  all  the  consideration  paid  by 
him,  then  and  in  these  events  plain tiS  woold, 
by  aach  acts  on  his  part,  have  waived  the 
fraud  and  affirmed  the  contract;  notwithstand- 
ing Uie  fraud,  and  he  would  be  thereby  estop- 
ped from  claiming  a  right  of  recovery  herein, 
and  yonr  verdict  must  be  tor  the  defendant" 

It  was  the  duty  of  the  court  to  determine 
from  the  pleadings  the  relief  that  was  sought 
by  tbe  plaintiff,  and  to  advise  tbe  jury  as  to 
the  roles  of  law  applicable  to  tbe  enforcement 


be  had  because  of  the  fraud.  Tbe  court  ap* 
plied  tbe  same  rale  to  a  demand  for  damages 
as  to  one  fbr  reedBstcm.  However  pertinent 
the  InatrucUtm  migbt  have  been.  If  tbe  lAaln- 
tlfr  had  Elected  to  resdnd  Oie  contract,  It 
was  not  api^lcable  to  the  remedy  sought 
nalntlfe  bad  paid  full  cenatdnatlon  for  the 
stoc^  first  purchased.  It  was  a  consldwable 
sum,  $2S,70(^  and  under  the  pnrcbase  be  bad 
obtained  and  ta^  the  control  of  tbe  bank 
s(Hne  time  before  the  discovery  of  tbe  alleged 
fraud.  Performance  of  the  contract  was 
practtcaHy  con^lete  before  ttiat  time,  ^nte 
rules  applicable  to  a  contract  imposed  on  a 
party  by  fraud,  while  it  is  pur^  executory, 
do  not  apply  where  the  contract  is  partly  or 
completely  perfonned  before  tbe  dlscovny  ol 
the  fraud. 

Some  of  the  courts  have  held  that  If  a  de- 
frauded party  learns  of  the  fraud  while  tbe 
contract  remains  wholly  executory,  and  there- 
after  voluntarily  does  any  acts  In  perform- 
ance of  the  contract,  he  will  be  deemed  to 
have  condoned  the  fraud  and  waived  his  right 
to  sue  for  the  fraud.  20  Oyc.  92;  12  R.  O.  L. 
413. 

In  Van  Natta  v.  Snyder,  98  Kan.  102,  157 
Pac.  432,  L.  R.  A.  19ia4.  102,  It  was  held 
that  a  party  who  had  been  induced  by  fraud- 
ulfflt  representations  to  enter  into  a  contract 
which  had  been  partly  performed  before  the 
discovery  of  the  fraud  was  not  precluded 
from  recovering  damages  for  the  fraud.  The 
fact  that  she  did  not  repudiate  the  contract 
or  promptly  complain  of^tbe  fraud,  it  was 
held  did  not  bar  her  right  of  action.  The 
contract  being  partly  performed,  she  was  at 
liberty  to  affirm  the  contract,  retain  what  she 
bad  received  under  It,  complete  her  part  of 
of  that  remedy.  The  instruction  covered  the  [  the  performance,  and  then  sue  for  the  dam- 
different  remedies  open  to  the  plaintiff,  but ,  ages  suffered  from  the  fraud,  and  her  action 


the  Jury  could  not  go  to  the  pleadings  to  as- 
certain tbe  election  that  had  been  made  by 
the  i^lntlff,  nor  could  they  look  to  the  evi- 
dence to  determine  what  tbe  issues  In  tbe 
case  were.  Tbe  averments  of  the  petition 
proceeded  on  the  theory  that  tbe  plaintiff  was 
affirming  the  contract,  retaining  the  property 
purchased,  and  asking  a  recovery  for  tbe 
loss  sustained  because  of  the  fraudulent  rep- 
resentations of  the  defendant,  and  the  Jury 
should  have  been  instructed  that  the  plaintiff 
had  elected  this  r^edy,  and  was  required  to 
produce  evidence  essential  to  recovery  of 
damages.  That  portion  of  tbe  Instruction  as 
to  rescission  and  the  restoration  or  tender  of 
tbe  stock  sold  was  not  within  the  issues,  and 
was  confusing  and  misleading. 

[3,  4]  Another  feature  of  the  Instruction  Is 
open  to  objection.  It  was  laid  down  with 
considerable  em^diasis  that  plaintiff  could  not 
recovOT  damages  If  he  affirmed  the  contract 
by  an  act  in  performance  of  it;  that  is,  if  be 
201P.-70 


therefor  might  be  brought  at  any  time  within 
the  period  fixed  by  tbe  statute  of  limitations. 
In  such  a  situation  an  affirmance  of  the  con- 
tract Is  not  deemed  to  be'  a  waiver  of  the 
right  to  recover  damages. 

In  the  lata-  case  of  Gelger  v.  Cardwell, 
99  E:an.  6S9. 163  Pac  613,  It  was  said  that: 

"This  court  has  disavowed  the  rale  that  a 
discovery  of  the  fraud  in  an  early  stage  of 
performance  puts  the  injured  party  to  an  elec- 
tion between  on  the  one  hand  stopping  opera- 
tions under  tbe  contract  and  seeking  remedy 
for  the  fraud  and  on  the  other  going  ahead 
under  the  agreement  and  condoning  the  wrong" 
— dtint  the  Van  Natta  Oase. 

It  was  decided  that: 

"Where  one  who  has  contracted  to  buy  cer- 
tahi  property  for  about  $1S,000,  the  transac- 
tion involving  lua  assumption  of  an  obligation 
which  he  discovers,  after  having  paid  $1,000 
on  the  purchase  price,  to  be  about  (500  larger 
than  the  seller  had  represented,  he  does  not 
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waive  big  r^ht  to  recover  damages  on  aoeotuit 
of  tbe  fiand  by  accepttnc  the  property  and 
coapletlnc  the  payment" 

The  lustra etion  queationed  directly  conflicts 
with  the  ruiea  amtonnced  in  thead  caaos,  and 
must  be  regarded  aa  material  error. 

Complaint  ia  made  of  Inatructiou  32,  relat- 
ing to  tbe  testtmony  at  bankers  and  buaineas 
men  as  to  the  responsibility  of  the  makers  of 
tiie  notes  which  were  alleged  to  bave  been 
rem-esented  to  be  good,  but  were  of  little 
value.  The  jury  were  told  that  the  opinions 
of  the  bankers  and  business  men  were  admis- 
sible, but  their  erldence  was  not  coadusiTe 
<m  the  Jury.  It  was  to  be  considered  in  con- 
nection with  other  evideice.  direct  and  dr- 
cumstanttal,  and  given  such  weight  as  it  was 
justly  and  fairly  oititted  to.  Although  the 
bankers  and  business  men  were  sometimes 
erroneously  referred  to  in  the  Instruction  as 
expwts,  the  court  was  speaking  of  opinion 
evidence,  and  the  instruction,  only  a  sum- 
mary of  which  has  been  glveu,  gave  the  cor- 
rect measure  of  opinion  evidence. 

[I]  Nor  Is  there  any  reason  to  complain  of 
instruction  33,  whldi  advised  tbe  Jury  that 
the  value  of  the  bank  stock  and  assets  of  the 
bank  alleged  to  have  been  misrepresented  by 
the  defendant  was  to  be  determined  aa  of  tiie 
date  the  sale  was  made.  The  court  rightly 
Instructed  the  Jury  that  evidence  of  Its  value 
or  worthlessness  at  any  other  time  could  only 
be  considered  as  throwing  some  light  on  its 
value  on  the  day  the  contract  was  made,  and 
that  if  the  assets  and  notes  were  good  upon 
that  date,  it  could  make  no  difCerence  that 
they  may  have  depreciated  in  value  or  have 
become  worthless  at  a  later  time.  There  was 
no  error  In  the  instruction. 

[I]  It  appears  that  the  bank  commissioner 
of  Colorado  visited  the  bank  more  than  16 
months  after  the  plaintiff  had  purchased  it, 
and  some  time  after  he  had  sold  it  to  others 
for  a  price  higher  than  he  bad  paid  the  defend- 
ant for  the  stock,  but  with  a  guaranty  of  tbe 
notes  then  in  the  bank.  The  bank  commis- 
sioner reaulred  that  quite  a  number  of  the 
notes  which  were  in  the  bank  when  the  de- 
fendant sold  It  should  be  charged  oft  as 
worthless.  In  this  connection  the  ^ry  were 
instructed  that  if  the  makers  and  sureties  of 
the  notes  held  property  not  exempt  from  sale 
under  execution,  and  were  In  tuct  solvent,  the 
notes  were  to  be  regarded  as  good,  notwith- 
standing they  bad  been  charged  off  under  the 
direction  of  the  bank  commissioner.  Plain- 
tUF  contends  that  tbe  commissioner  Is  a 
sworn  officer  of  the  state,  with  authority  to 
investigate  the  condition  of  banks  and  the 
values  of  the  notes,  securities,  and  assets  held 
by  banks,  and  that  the  instruction  of  tbe 
court  minimized  the  weight  and  force  of  tbe 
evidence  of  such  an  officer.  There  Is  nothing 
conclusive  In  the  inferences  or  action  of  the 


commissioner  as  to  tbe  value  of  the  paper  in 
fbe  bonk,  or  of  the  solvency  of  those  Indebted 
to  the  bank.  His  oplnl<m  and  order  l^t  tbe 
makers  of  notes  were  Insolvent  and  the  notes 
worthless  would  not  be  oitltled  to  credence 
if  it  were  shown  by  other  competrat  and  con- 
vincing evidence  that  the  makers  were  sol- 
vent and  the  notes  were  good.  It  aiveara 
that  he  called  and  held  a  miduii^t  meeting 
of  the  directors,  and  apparently  with  little 
inquiry  directed  the  diarglng  off  of  many  of 
the  notes  In  the  bank.  Whatever  may  have 
been  the  ext«it  of  his  inquiry  and  informa- 
tion as  to  the  value  of  tbe  notes,  his  opinion 
and  action  did  not  foreclose  inquiry  by  the 
court  as  to  the  financial  responsibility  of  tbe 
makers  and  sureties  of  the  notes  wh«i  the 
sale  was  made  by  the  d^endant 

Other  Instructions  are  criticised  by  the 
plaintiff,  but  we  find  nothing  erroneous  In 
them,  nor  anything  requiring  special  com- 
ment 

For  the  error  pointed  out  in  the  Instruo 
tkm,  the  judgment  will  be  reveraedf  end  the 
cause  rauanded  for  a  new  trial. 

All  the  Justices  concusrlac. 


RAINEY  V.  SMITH  et  al.    (N«.  2298^) 

(Supreme  Court  of  Kansas.    Nov.  12,  1921.) 

(Bt/ttabm  hp  ihe  Court.} 

1.  Physldaat  and  Mirgeoaa  «=»I8(8,9)— Mai. 
praotlee  held  for  Jury  udsr  avideoMb 

It  ts  held  that  there  was  sufficient  evidence, 
expert  and  otherwise,  to  compel  the  eoort  to 
overrule  the  demurrer  to  the  plaintiff's  evi- 
dence and  to  submit  the  case  to  the  jnxr  for 
determination. 

2.  Pleading  0=9237 ( I  )-^niendmeat  te  flei'  I  s* 
spend  to  evldenot  permlMlble  where  parties 
net  nlslad. 

Where  parties  are  not  misled,  pleadings 
may  be  amended  to  eorrevond  to  the  a^doice 
introdnced. 

Appeal  tttm  District  Court,  Allen  Oooii^-. 

Action  by  Vlnney  M.  Raln^  against  Deros- 
tnse  B.  Smith  and  another.  Judgment  fbr  de- 
fendants on  demurrer  to  the  evidence,  and 
plaintiff  appeals.    Reversed,  and  new  trial 

directed. 

Culllscm  &  Forrest,  of  lola,  for  appellanL 
B.  D.  McEeever  and  Arch.  M.  McKeever, 

both  of  Topeka,  and  Oyler  &  Anderson,  of 

loiB,  tac  Bi^lleee. 

MAItSHAIyli,  3.  Tba  plaintiff  seeks  to  re- 
cover damages  from  the  defendants,  physi- 
cians and  surgeons,  for  malpractice.  On  the 
trial,  the  court  sustained  the  defradanta^  de- 
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mnrrer  to  ttw  plalntilTa  afrldaic^  and  otie 
antcalR. 

[1]  1.  The  idalnttff  IntrodnceA  evtOaice 
which  tended  to  prove  the  following  facts: 
Sbe  was  pregnant.  In  111  health/  and  consult- 
ed d^endant  Keritt  on  a  number  of  occa- 
sioDB.  He  made  ezamlnatloDB  from  time  to 
tlm^  and  first  Informed  the  plalutUT  that  she 
had  a  tnmor  in  the  month  of  the  otema; 
and  later,  after  the  i^intift  had  Informed 
him  sbe  was  pregnant,  said  that  her  condi- 
tion was  not  due  to  natoral  pregnancy,  but 
that,  if  she  were  pr^nant^  the  fetus  was  in 
the  Fallopian  tube,  and  must  be  removed  bj 
an  operation  or  ber  condition  would  result 
in  ber  death.  Defendant  Nerltt  requested 
the  plaintiff  to  go  with  him  to  defendant) 
&iilth  In  Kansas  City  for  an  X-ray  examina- 
tion which  would  reveal  the  cause  of  her 
trouble.  She  went  to  Kansas  CXt;  with  de- 
fendant Nevitt  for  tbab  purpose,  and  tbey 
consulted  defendant  Smith,  who  made  a  digi- 
tal examination,  and  said  that  an  X-ray  was 
unnecessary;  that  a  blind  pbyslden  could 
tell  what  was  the  matter ;  ttiat  tlie  aliment 
was  pregnancy  outside  of  the  uterus;  and 
that  it  was  necessary  to  have  an  c^Kratlon 
at  once.  No  X-ray  examination  was  mad& 
The  plaintiff  went  to  her  home  ab  Mildred 
in  Allen  county,  ronalned  there  a  few  days, 
and  returned  to  Bethany  Hotq^tal  In  Kansas 
Ctty,  where  an  operation  was  performed,  and 
it  was  discovered  that  the  plaintiff  was  preg- 
Qant,  but  that  the  fetus  was  in  the  uterus 
and  not  In  the  Fall<H>lan  tube.  Tlie  Incdsicm 
was  closed,  and  in  a  short  time,  the  plalntUf 
returned  to  her  home.  Afterward  she  gave 
birth  to  a  normal,  healthy  child.  After  the 
operation,  the  defendants  reported  to  the 
plaintiff  that  th^  had  discovered  a  numb(*r 
of  tumors  in  and  about  the  uterus,  and  that 
after  the  birth  of  the  child  they  must  be  re- 
moved When  the  child  was  born,  a  hernia 
developed  in  the  inclsdcm  that  had  be^ 
made.  Some  months  later  the  plaintiff  re- 
turned to  Bethany  Hospital,  and  was  oper- 
ated  on  by  Dr.  Steman  for  the  purpose  of  re- 
ducing the  hernia.  He  made  an  indfjlon, 
examined  the  abdominal  Tlscera,  and  found 
that  the  Fallopian  tubes  and  the  appendix 
were  In  bad  condition,  lliey  together  with 
the  ovaries  were  removed  by  him.  He  dis- 
covered no  tumors  abont  the  uterus,  but  did 
discover  some  scars  and  adhesions  on  the 
omentum,  some  of  whldi  might  be  called 
tumors. 

On  the  cross-examination  of  one  of  the 
plaintiff's  witnesses,  a  physician  and  surgeon, 
he  testfied  that  there  are  in'ognancles  where 
unusual  and  extraordlnay  E^mtoms  appear 
that  are  hard  to  diagnose,  but  that  it  Is  not 
hard  to  ascertain  whether  the  condition  is 
serious;  that  the  conclusion  might  be  reach- 
ed that  the  condition  is  serious  without 
knowing  exactly  what  it  is;  and  that  thea 
is  the  time  to  make  an  explorative  opera- 
tion. In  their  brief,  ttie  defendants  aay; 


*?t  Is  eonccded  here  that  if  the  defendant* 
made  a  wrong  diagnosis,  tbey  did  not  operate 
In  porsnanee  to  this  mistaken  diagnoiia,  bat 
so  far  as  the  hasy  evidence  of  the  plaintiff 
throws  any  light  on  the  subject,  ft  Appears 
that  they  made  on  explorative  operation,  on 
accoont  of  the  seriousness  of  plaintiff's  con- 
dition, a  method  which  is  approved  by  the 
best  largeons  according  to  the  testimony  of 
Dr.  Cluurles  Chxlstisn,  the  plalnttfl's  own  wlt- 
nsM." 

The  d^endants  further  soy: 

**It  appears  that  the  defendanU  •  •  • 
opened  np  tb»  abdominal  cavity  for  the  par* 
pose  of  ascertaining  whether  tiitat  first  diag> 
nosis  was  tme  and  correct.'* 

Becai^tulatlng  the  evidence  thus  far  brief- 
ly stated,  we  have  this  situation:  An  exam- 
ination by  one  of  the  defendants;  his  coa- 
clusion  therefrom  that  the  plaintiff  was  suf- 
fering from  extrauterine  pregnancy ;  bis  ad- 
vice that  an  X-ray  examination  be  made;  a 
trip  for  that  purpose  to  Kansas  City,  wh^ 
a  digital  examination  was  made  bf  the  otber 
d^eudant;  ttie  latter's  conduaion  tti])UwmoQ 
In  the  following  language: 

"We  need  no  X-ray  here.  Why,  a  blind  pbj-  • 
sidan  could  tell  what  is  the  matter  with  this 
woman," 

— and  then,  according  to  the  argimient  of  the 
defendants,  an  exploratory  operation  to  as- 
certain her  condition. 

Another  i^sician  and  surgeon  testified  In 
response  to  guestltms  as  follows: 

"Q.  Tdl  whether  or  not  the  skeleton  of  a 
six  months  old  baby  would  appear  dear  upon 
an  X-ray  in  the  abdomen  of  a  woman  bearing 
the  baby?  A.  A  six  month  old  child  would 
show  shadow  I  think.  *  *  *  Q.  So  If  you 
diagnosed  a  ease  by  an  abdominal  condition  and 
were  conrinced  beyond  a  doubt,  without  an 
X-ray,  that  it  was  a  case  of  immediate  snigecy, 
B  serious  case,  yon  wouldn't  bother  with  an 
X-ray  7  A.  If  I  felt  positive,  I  wouldn't 
*  •  •  Q.  There  are  pregnancies  where  un- 
usual extraordinary  symptoms  appear?  Hard 
to  diagnose?  A.  Yes,  but  not  hard  to  as- 
certain whether  the  condition  is  a  serious  one. 
Q.  And,  Doctor,  if  the  case  is  so  clear  apd  the 
diagnosis  so  plain  that,  to  use  the  language 
of  the  man  diagnosing  it,  a  'blind  doctor  could 
tell  iriiat  was  the  matter,'  an  exploratory 
operation  wasn't  justified,  was  it?  A.  Not  ua- 
der  that  oircomstance.** 

It  is  the  rule  In  this  state  that  negligence 
of  a  physician  or  surgeon  must  be  proved  by 
expert  evidence.  Sly  v.  Powell,  87  Kan.  142, 
123  Pac.  881;  Paulich  v.  Nipple,  104  Kan. 
SOI,  806,  180  Pac.  771.  The  evidence  Just 
quoted  was  sufBdent  to  satisfy  ttie  ml& 

It  is  unnecessary  to  make  any  ext^ded 
comment  concerning  the  manner  In  which 
the  defendants  treated  the  plaintiff  as  tb^r 
patient.  It  is  enough  to  say  that  they  made 
a  serious  mistake  in  their  dlagno^a,  and  that 
the  evidence  tended  to  show  that  tbey  were 
negligent  in  not  making  an  X-ray  examina- 
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tton.  Tbe  demurrer  should  have  beoi  OTflr- 
'niled,  and  the  evidence  ^ould  bare  beai  nb- 
mltted  to  the  jury. 
[2]  2.  The  defoidants  aaj  that — 

"There  la  no  allegatioii  in  this  petitaon  of 
failure  to  nee  the  X-ray,  although  part  of 
plaintiff's  case  is  baied  upon  that  complaint, 
and  counsel  for  plaintiff  in  the  trial  objected 

to  testimonr  on  tiiat  subject"  v 

An  examination  of  the  petlticm  of  the  plain- 
tiCf  shows  that  the  contention  of  the  defend- 
ants is  correct;  but,  If  the  lAaintlfTs  evi- 
dence establishes  a  cause  of  action,  she 
should  not  be  precluded  from  recovering  by 
reason  of  her  failure  to  make  that  allega- 
tion. The  defendants  were  not  misled  there- 
by. The  petition  may  readily  be  so  amended, 
and  is  now  conddered  as  amended. 

The  judgment  la  reversed,  and  a  new  trial 
i^  directed. 

All  the  Justicea  ooncurrlng. 


ERHARDT  V.  CITY  OF  ROSEDALE  «t  al.* 

(No.  22976.) 

(Supreme  Ooort  of  KaAsaa.   Nov.  12,  1921.) 

(Syttahut  by  Me  Oowrt^ 

1.  Attorney  aad  dlrnt  <8=>I68(0— In  attorn 
■fly's  aotioa  for  servfeea,  evldeaoe  held  to 
•apport  a  vardM  for  tka  Maadaata. 

The  evidence  examined,  and  Md  to  support 
tbe  verdict  and  findinga  of  the  jury. 

2.  Attorney  aad  dleot  •&=>I66(2)— In  attor* 
ney's  aotion  for  aervloes  In  securing  op- 
tions, evidence  of  hia  payments  held  compe- 
tent. 

Critidaed  rulinga  touching  the  admlssioD 
of  evidence  AeM  to  have  been  proper. 

3.  Coansei'a  aaoonpllnentary  ramarlu  held  not 
praJydiclal. 

Certain  uncomplimentary  remarks  of  coun- 
sel held  not  to  have  been  materially  prejudi- 
cial. 

4.  Appeal  and  error  <8=>7 58 (2)— Attorney  aad 
rilent  4Bcs>l87(3)— Ofe]ectlon  to  Inatniotloas 
w  ■Hsapportad  by  evidenoe  held  net  well 
tafcea;  refused  raqaaafed  lastraotlon  not 
oeaaidered  when  no  raaaon  assigned. 

Th9  instmetlons  complained  of,  one  for 
BO  assigned  reason,  and  otbera  because  un- 
aupported  by  evidence,  AeM  to  have  been  prop- 
erly i^ven. 

6.  Attamy  aad  ollaat  ^IS7(8)— Ra^aaatad 
instraetiea  la  aotioa  for  aervloes  kald  prop. 

wly  refused. 
Befnsal  to  give  a  certain  requested  in- 
struction approved. 

Appeal  from  District  Court,  Wyandotte 
County. 


Action  by  Philip  Brbardt  ogmlnat  the  CUy 
of  Bosedale  and  oQma.  Judsment  for  the 
defendanta,  and  tbe  plaintiff  aivnla.  Af- 
firmed. 

David  F.  Carson  and  James  T.  Cochran, 
both  of  Kansas  City,  for  appellant 
L.  R.  Gates  and  Rush  Fisette^  boUi  of 

Rosedale.  for  appellees. 

WEST,  J.  Philip  Erhardt  sued  to  recover 
for  services  as  attorney,  allying,  in  sob- 
stance,  that  Qie  ci^  of  Rosedale  needed 
certain  land  for  the  purpose  of  diverting 
Turkey  creek  from  its  course  In  order  to 
prevent  floods;  that  the  city  of  Rosedale 
contracted  with  Kansas  Cl^,  Mo.,  toncblng 
the  matter,  and  also  contracted  with  Its  co- 
defendants  touching  the  expense  of  such 
divergence,  and  In  pursuance  thereof  passed 
a  certain  ordinance  providing  therein,  amons 
other  things,  that  Jj.  B.  Gates,  th^  dty  at- 
torney of  Rosedale,  and  James  S.  Gibson  be 
given  general  charge  of  the  Improv^ents 
specified  In  the  ordinance ;  that,  pursuant  to 
such  authority,  James  S.  GibwKi  proposed  to 
the  plaintiff  that  he  obtain  an  f^tion  on  a 
certain  tract  of  land  desired,  and  that  he 
would  be  paid  for  his  services  and  r^mbnraed 
for  any  money  he  might  expend  in  obtaining 
it;  that  Gibson  was  at  the  time  agent  of 
Rosedale,  and  duly  authorized  to  negotiate 
with  the  plaintiff  for  obtaining  such  (^itlon. 
and  the  plaintiff  was  with  the  acquiescence 
and  consent  of  the  defendants  authorized  t» 
do  the  things  necessary  to  obtain  It;  that 
the  plaintiff  entered  upcm  such  employment 
and  did  obtain  an  option  for  $25,000,  paying 
down  thereon  $1,000  himself,  which  was  ac- 
knowledged by  one  of  the  counsel  for  Rose- 
dale and  a  deed  executed  and  recorded. 

[1,  2]  The  answer  denied  the  authority  of 
Gibson  to  employ  the  plaintiff,  and  dented 
that  the  city  had  In  any  way  ratified  the 
contract  for  the  alleged  optl<n,  and  averred 
that  the  plaintiff  settled  with  Rosedale  on 
the  theory  and  understanding  that  contro- 
versies growing  out  of  such  land  were  be- 
ing settled,  adjudged,  and  compromised,  and 
that  he  made  no  aasertlm  of  tbe  claim  aned 
ui>on. 

The  jury  found  for  the  defendants  and  an- 
swered special  questions  to  the  effect  that 
the  plaintiff  was  not  employed  as  agmt  for 
Rosedale,  that  he  reported  to  the  city  Ms 
allied  pnrdiase  of  the  land,  and  that  tbe 
purchase  price  waa  $00,000  and  appeared  t>e- 
fore  the  condemnation  commission  as  repre- 
senting the  parties  from  whom  such  purchase 
was  made,  and  appeared  as  attwney  there- 
for In  the  appeal  from  the  condonnatlon. 

It  la  contended  that  he  gave  no  notice  of 
his  claim  against  the  city,  and  that  he  re- 
ceived for  his  services  for  the  land  company 
$4,000^  that  he  waa  not  aathorlaed  by  the 
to  procure  such  right  of  way,  and  that 
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be  oideaTored  to  Indnce  ttie  agent  of  Bose- 
dale  to  pf^  $60,000  tberefor. 
~  PlaintiCF  contaids  Hiat  Attorneys  Oates, 
Park,  and  OlbMm  had  authority  luider  the 
ordinance  of  Bosedale  to  aEVOlnt  agents  and 
attorneys  to  assist  In  carrying  out  the  en- 
teriwlse.  Aa  we  have  not  been  farored  with 
a  copy  of  the  ordinance,  we  are  unable  to 
say  whether  or  not  It  contains  such  author- 
ity. It  Is  argued  that  the  admitted  fiacts 
indicate  the  appointment  of  the  pUIntlfl. 
We  find  In  the  record,  however,  the  usual 
conflict  in  testimony,  and  are  unable  there- 
from to  say  that  the  findings  of  the  Jury  In 
this  respect  were  not  [oroperly  sustained. 

Counsel  insist  that  It  was  incompetent  to 
admit  evidence  that  the  plaintiff  bad  settled 
with  the  land  company.  That  was  a  part  of 
the  defense  set  up  In  the  answer  and  was 
competent  as  one  of  the  drcumstances  show- 
ing the  relatlMi  of  the  plalntift  to  tb»  defend- 
ant city. 

Counsel  assign  as  error  the  refusal  of  the 
court  to  admit  testimony  offered  by  the  plain- 
tiff, but  do  not  in  their  brief  call  attention 
to  what  such  evidence  was. 

[3]  li'ault  la  found  with  couns^  for  the  de- 
fendants touching  statements  and  remarks 
in  the  presence  of  the  Jurors  alleged  to  be 
prejudicial,  but  those  set  forth  In  the  ab- 
stract are  not,  In  our  view,  s^ious  enough 
to  amount  to  prejudicial  error.  A  lawsuit 
'is  frequently  marked  by  observations  less 
courteous  and  considerate  than  might  be  de- 
sired, but  those  complained  of  are  not  yiclous 
Plough  to  undo  the  work  of  the  court  and 
the  Jury  and  the  ccmclu^ns  reached  by 
them. 

[4]  Plaintiff  requested  an  Instructlcai  to 
the  effect  that,  If  after  bis  services  for  the 
dty  had  terminated,  he  sought  and  obtained 
employment  from  the  land  company,  he  had 
a  right  so  to  do,  and  In  the  settlement  of 
any  controversy  between  the  city  and  such 
company  it  would  be  no  defense  in  this  ac- 
tion. Couns^  do  not  enli^ten  us  in  their 
brief  as  to  why  they  think  this  instruction 
was  Improperly  refused,  and  we  will  there- 
fore assume  the  refusal  was  nbt  error. 

The  only  other  alleged  error  argued  In  the 
brief  was  the  admission  of  prejudicial  testi- 
mony and  the  rejection  of  competent  testi- 
mony. Plaintiff  was  required  to  state  on 
cross-examination  over  his  objection  that  he 
and  bis  co-counsel  drew  between  $8,000  and 
$10,000  under  their  contract  with  the  land 
company,  and  that  they  divided  this  fee 
between  them,  and  the  plaintiff  was  now 
seeking  to  recover  for  the  very  same  land 
against  the  city.   It  Is  contended  that  this 


was  entirely  outside  the  Issue,  but  it  se^s 
to  be  fairly  weU  witliln  the  allegatl<jns  of  the 
answer,  and  hence  Ita  reception  was  not 
ror. 

Notwithstanding  the  few  specifications  of 
«rror  relied  on  in  the  statement  of  errors 
complained  of  in  the  brief  counsel  go  fur- 
ther and  complain  of  the  seventh,  eighth,  and 
ninth  Instructltms.  The  seventh  was  merely 
to  the  effect  that.  If  the  plaintiff  obtained 
the  contract  for  his  own  profit,  and  not  as 
agent  for  the  city,  he  could  not  recover.  We 
see  nothing  wrong  with  this  instruction.  No. 
8  was  that,  if  the  plaintiff  permitted  the  city 
and  land  company  to  settle  their  controversy 
without  any  knowledge  of  his  claim,  and 
gave  the  dty  no  notice  thereof  and  permit- 
ted such  settlement  to  be  made,  he  mnst  be 
held  estopped.  This  is  a  correct  stat«nent 
of  the  prindple  of  law,  but  counsel  argue 
that,  because  the  plaintiff  testified  he  was 
not  present  at  such  settlemoit,  the  Instruc- 
tion Was  erroneously  given ;  there  was,  how- 
ever, other  testimony  given  indicating  that 
the  settl^uent  was  made  with  his  knowledge, 
and  hence  no  error  appears  in  this  respect. 

[6]  In  the  ninth  instruction  the  Jury  were 
told  that,  if  after  the  execution  'of  the  con- 
tract by  the  plaintiff  and  the  land  company  he 
attempted  to  sell  the  right  of  way  to  the  de- 
fendants and  asked  therefor  $50,000,  he 
could  not  recover.  This  was  merely  saying 
that,  if  when  In  fact  agent  and  attorney  for 
the  dty  of  Bosedale  he  was  trying  to  make 
$25,000  from  the  other  side  Instead  of  the  fee 
he  now  claims,  be  could  not  recover,  and 
this  seems  aziomatically  correct  The  plain- 
tiff requested  the  court  to  Instruct  tbat,  if 
ajTter  his  services  for  Bosedale  were  termin- 
ated he  sought  and  obtained  employntoit 
tnm  tbB  lud  company,  be  bad  a  ris^t  to  do 
to.  and  any  settlement  of  any  oontrovenv 
betweoi  Bosedale  and  die  land  company 
"would  be  no  d^&kse  to  this  cause,  and  your 
verdict  should  be  for  the  plaintiff,  as  to  that 
defense."  The  quoted  part  seems  to  make 
the  Instruction  one  of  sudi  doubtful  proprie- 
ty tbat  it  must  be  held  to  have  been  inrop- 
erly  refused. 

The  reply  brief  of  the  plaintiff  reargues 
the  proposition  that  the  evidence  was  insuffl- 
dent  to  sustain  the  verdict  and  findings. 
But  the  record  contains  an  abundance  of  evi- 
dence, conflicting  though  it  be,  to  substan- 
tiate all  the  conclusions  reached  by  the 
Jury. 

Finding  no  material  mor,  the  Judgment 
is  affirmed. 
All  the  Justices  concurring. 
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STATE  V.  BELL.   (No.  23290.) 
(Supreme  Court  of  Eanu*.   Not.  12,  182L) 
fSyttabua  Iv  the  Court.} 

1.  Laroeny  €=>S8(1)— Evidence  of  Dullt  held  to 
Justify  ovemilfng  of  defendant's  demurrer. 

The  eviclence,  tending  to  establish  the  guilt 
of  a  defendant  diarged  Mtk  the  theft  of  an  au- 
tomobile, ezainined,  and  Aeld,  to  jaatify  the 
overruUiiv  of  defendant's  demorrer  to  the 
Btate'a  evidence. 

2.  LaroMiy  ^64(8)— Fact  of  possession  of 
ttolea  Mtomobllo  held  sufflolently  shown. 

The  evidence  which  tended  to  show  that  the 
car  bad  been  in  the  possession  of  the  defendant 
shortly  after  it  ivas  stolen  until  he  delivered  it 
to  a  confederate  to  be  sold,  examined,  and  MA 
sufficient  to  prove  the  fact  of  soeh  possessloii, 
although  no  eyewitness  thereto  was  produced 
by  the  state. 

3.  Laremy  ^ssSOti^— Possession  tig  dofoadaat 
of  dios  for  altorfnB  oagino  aunbars  of  stolea 
automobiles  properly  shown. 

Where  the  numbers  on  an  automobile  engine 
of  a  stolen  car  are  altered  after  the  theft,  it  is 
admissible  in  evidence  to  show  that  dies  for  al- 
tering such  fngine  numbers  bad  been  seen  at 
the  home  of  the  defendaoL 

4.  Criminal  law  «»l  l69(5)~Error  In  admis- 
sion of  ovltfeaee  aot  reversible  where  objec- 
tion snstalaef  and  lastniotlon  to  disregard 

given. 

Error  cannot  ordinarily  be  predicated  by  a 
defendant  in  a  criminal  case  on  the  admission 
of  evidence  to  which  he  makes  timely  objection, 
when  hts  objection  is  promptly  saetained,  and 
the  jury  is  directed  to  disregard  such  evidence. 

6.  CrfnHnal  law  ^SStr2)-4Jnexplalaed  pos- 
session of  etolaa  aolomoMIe  held  saflloleBt  to 

oonvlol 

The  instructions  touching  the  evidential  sig- 
nificance attaching  to  the  possession  of  recently 
stolen  property  examined,  and  held  to  be  a  cor- 
rect statement  of  pertinent  law. 

8.  Laroeny  «=364(6)— DefeadMt  must  eombat 
prima  fade  eeue  made  by  showlno  recent  poe- 
session  of  stolen  property. 

When  the  state  has  established  a  prima  fa- 
cie case  against  a  defendant  charged  with  lar- 
ceny, and  a  part  of  the  state's  case  is  the  proof 
of  defendant's  recent  possession  of  the  stolen 
property,  the  defendant  is  under  the  necessity 
of  combating  that  prima  facie  case  by  a  reason- 
able and  creditable  explanation  of  his  poaacesion 
of  the  property  consistent  with  his  Innocence, 
and  bis  failure  to  make  such  explanation  aab- 
jects  him  to  the  risk  of  conviction. 

7.  Laroeny  ®=»64(l)— Instruction  as  to  posses- 
sion of  stolea  aatomoMIe  held  proper. 

Where  possesion  of  a  atolcn  automobile  had 
to  be  established  by  the  drcumstanees  shown  In 
evidence,  the  trial  coort  correctly  instructed  the 
Jury  thst  "possession  •  ♦  •  does  not  require 
that  the  defendant  be  actually  or  physically  in 
said  automobile,  or  that  be  have  hold  of  it,  but 
does  mean  the  exercise  of  dominion  or  control 


over  said  automoUle  to  the  exdusion  of  the 
owner,  with  such  proximity  to  the  said  automo- 
bile as  renders  it  possiUe  to  physically  and  ac- 
tually possess  It** 

Appeal  from  District  Court,  Smith  Countr. 

Dan  Bell  waa  convicted  of  grand  larceny, 
and  be  appeals.  Affirmed. 

^chard  J.  Htq^kina,  Attr.  Gen.,  IOIcb  B- 
son,  of  Smith  C^ter,  and  Tamer  ft  Stanley* 
of  Manlcato,  for  appellant. 

N.  C.  Blse,  of  OstwrBe.  and  Relilian  ft  Bell- 
han,  of  Smith  Oenter,  for  the  State. 

DAWSON,  J.  The  defendant  was  convict- 
ed of  grand  larceny  for  the  theft  of  a  Ford 
automobile. 

The  state's  evidence,  in  brief,  disclosed  that 
the  car  in  question  belonged  to  Guy  Chase,  a 
resident  of  Smith  county.  Chase  and  his 
family  attended  a  show  in  Smith  Center  one 
evening  In  September.  1919,  leaving  their  car 
near  by.  After  the  show  their  car  was  miss- 
ing. The  defendant  Dan  Bell,  and  one  Par- 
sons, who  had  previously  discussed  the  poe- 
slbillties  of  the  business  of  dealing  In  stolen 
automobiles,  met  some  time  after  the  th^ 
of  the  Chase  ear,  and  defendant  told  Parsons 
that  he  had  a  car  for  Urn. 

"Q.  What  was  that  conversatfoii?  A.  Well, 
he  told  me  he  had  a  car  for  me. 

"Q.  Did  he  tell  you  where  this  car  was?  A. 
Yes,  sir. 

"Q.  Well  go  ahead  and  state  what  be  said 
about  It  State  folly.  A.  This  ear  waa  near 
or  at  the  home  of  his  mother." 

Paraons  and  Bell  went  to  the  fiurmhonse  of 
Bell's  mother  some  10  miles  team  town.  Tliey 
carried  with  thou  a  can  of  paint,  procured  at 
Bell's  home  In  Smith  Oaiter.  After  snppa' 
Bell  left  the  house,  and  a  few  minutes  lator 
Parsons  heard  a  motor  running,  and  walked 
out  and  met  Bell  c(»nlng  from  Its  direction. 
Bell  said  to  him:  "Tour  ear  la  ready."  The 
car  was  sitting  out  In  the  road  about  100 
yards  from  the  house.  Parsons  found  the 
engine  running,  and  the  paint  which  they  had 
carried  from  Bell's  house  in  Smith  Center 
was  In  the  car.  Parsons  drove  the  car  to 
Glade  (in  Phillips  county),  where  he  stopped 
and  painted  It  Then  he  drove  It  to  a  place 
near  Jennings  (In  Decatur  county),  where  he 
traded  It  to  a  man  named  Hahn  for  a  Liberty 
Bond,  a  motorcycle,  and  a  cbe<^  for  $125. 
Parsons  left  the  motorcycle  with  an  acquaint- 
ance near  Lenora,  and  deposited  the  check  In 
a  bank  la  Oronoque,  with  Instructions  to  the 
banker  to  pay  the  proceeds  to  "Charles 
Smith."  Parsons  then  returned  to  Smith 
countT,  and  told  Bell  what  he  had  done  with 
the  car  and  some  days  later  he  and  Bell  drove 
oat  to  OronoquCi  and  Bell  called  at  the  bank, 
representing  himself  to  be  "Charles  Smith," 
and  the  proceeds  of  liie  che<^  were  paid  to 
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him,  Persons  and  Bell  then  went  to  Lenora 
and  got  the  motorcxcle  and  put  It  In  tbdr 
car  and  drore  to  Norton,  where  they  tried  to 
dispose  of  It  Falling  In  tMt.  they  carried  It 
hcnue  with  them  to  SmltiH  Center.  Anotha 
significant  Incident  was  the  fact  that  another 
Ford  car  belonging  to  a  man  named  Colunan. 
of  Downs,  had  been  stolen  about  the  same 
time  as  the  Chase  car,  and  this  Coleman  car 
was  proved  to  have  tieen  In  Bell's  possession. 
The  tires  and  top  of  the  Coleman  car  were 
on  the  Chase  car  at  the  time  It  was  made 
ready  by  Bell  for  Parsons'  run  with  It  to 
Olade  and  Jennings,  and  the  tires  of  the 
Chase  car  were  on  the  Coleman  car  when  the 
latter  car  was  in  defendant's  possession. 

[1]  The  first  specification  of  error  relates 
to  the  overruling  of  defendant's  demurrer  to 
the  state's  evidence.  In  view  of  the  foregoing 
brief  summary  of  the  evidence,  that  conten- 
tion cannot  be  sustained.  It  is  ai^ed  that 
there  Is  no  evidence  that  Bell  stole  the  car, 
or  that  he  was  aware  of  Its  theft  for  some 
days  after  It  was  stolen.  Bell's  guilt  was 
proved  In  the  common  .and  usual  way  that  the 
guUt  of  most  thieves  Is  established — by  show- 
ing the  fact  of  the  theft  of  the  car  and  show- 
ing it  to  have  been  in  his  possession  shortly 
after  it  was  stolen,  with  no  satisfactory  ex- 
planation of  such  possession  forthcoming 
from  Bell  consistent  with  innocence  on  hla 
part.  State  v.  White,  T6  Kan.  654,  92  Pac 
829,  14  L.  R.  A.  (N.  S.)  556. 

[2]  It  is  urged,  however,  that  the  state  did 
not  inwe  that  Bell  ever  had  possession  of  the 
Chase  car.  It  Is  true  that  no  witness  saw 
Bell  in  possession  of  the  car,  but  It  was 
shown  that  shortly  before  the  theft  he  was 
disposed  to  consider  the  brndnees  of  dealing 
in  stolen  cars;  the  car  was  stolen;  a  few 
days  later  the  car  had  the  tires  and  top  of 
another  stolen  car  which  had  been  In  Bell's 
possession ;  It  was  first  seen  after  its  disap* 
peorance  In  front  of  Bell's  mother's  house, 
where  Patsoaa  had  come  to  get  it  pursuant  to 
Bell's  Btatemeat  that  he  had  a  car  ready  for 
I^rsons.  It  was  fbund  with  the  point  fur- 
nished by  Bell  to  disguise  It.  It  was  made 
ready  by  Bell  to  be  driven  away  and  dis- 
guised and  disposed  of  by  Parsons.  TTnder 
snch  drcmnstances  a  Jury  would  be  doll  or 
derelict  If  they  failed  to  discern  the  fact  of 
Bell's  possession  of  the  car. 

[S]  It  la  next  urged  that  error  was  c(»nmlt< 
ted  in  permitting  a  witness  to  testify  that  at 
the  home  of  Qiere  were  dies  suitable  for 
cutting  or  altering  the  numbers  on  auto* 
mobiles  engines.  The  numbers  on  the  Chase 
car  were  altered  after  it  -wbm  stolen;  and 
this  testimony,  while  perhaps  of  slight  proba- 
tive value  standing  alone,  was  competent  and 
admissible.  1  Wlgmore,  S  149. 

[4]  Complaint  is  also  made  of  the  admis- 
sion of  the  testimony  of  Parsons  touching 
the  conversations  he  had  with  Bell  relative  to 
the  business  of  buying  stolen  cars  In  Kansas 
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Olty,  ISo^  and  trading  or  sdUng  them  oat  In 
Western  Kansas.  Whether  or  not  the  trial 
court  ruled  altogether  correctly  on  this  mat- 
ter, the  defendant  is  in  no  position  to  com- 
plain, because  defendant's  objectlcm  thereto 
was  sustained,  and  the  trial  court  directed 
the  Jury  to  disregard  this  phase  of  the  evl- 
Aeace.  Griffith  v.  Railroad  Co.,  100  Kan.  600. 
506,  166  Pac.  467. 

[i]  Fault  is  found  with  the  trial  court's 
Instruction: 

"(9)  The  poBsesBion  of  property  proved  to 
have  been  recently  stolen  U  usually  regarded 
in  law  as  a  criminating  circumstance,  tending  to 
show  that  the  possessor  stole  the  property,  and 
as  sufficient  evidence  upon  which  a  conviction 
may  be  founded,  unless  the  tacts  and  drcam- 
tani^s  snrroonding  and  connected  with  such 
possession  are  such  as  to  produce  in  your  mind 
a  reasonable  donbt  as  to  whether  or  not  the 
propeii7  might  have  been  acquired  honestly  w 
tbrnugh  mistake.  But  this  rule  only  pertains 
when  sudi  possession  Is  in  sueb  person,  or  ex- 
casively  in  the  common  possession  of  sodi  per- 
son and  others." 

But  this  instruction  must  be  reiul  in  con- 
nection with  another,  also  given  by  the  court: 

"(10)  When  recently  stolen  property  is  found 
in  the  possession  of  another,  still  if  the  attend- 
ing circninstances,  or  from  any  ezplanatltm 
made,  or  hi  view  of  the  evidence  or  from  the 
lack  of  evidence,  if  any,  there  remains  a  rea- 
sonaUe  doubt  as  to  whether  or  not  sndi  person 
stole  the  proper^,  he  should  not  be  convicted.^' 

[6]  Appellant  contends  that  these  Instruc- 
tlona  erroneously  shitted  the  burden  of  proof 
by  requiring  him  to  show  that  he  came  right- 
fully into  the  possession  of  the  pnnwrty.  His 
counsel  say: 

"We  do  not  think  that  the  court  can  at  any 
stage  of  the  trial  of  a  criminal  case  shift  the 
burden  of  proof  to  the  defendant." 

It  Is  of  course  correct  that  the  court  can- 
not shift  the  burden  of  proof  to  the  defend- 
ant in  a  criminal  case,  but  when  the  state  has 
established  a  complete  prima  fiicte  case 
against  him,  the  defendant  is  under  the  neces- 
sity of  combating  the  prima  facie  case  or  of 
incurring  the  risk  of  conviction.  He  can  take 
his  choice.  If  this  be  properly  characterized 
as  a  shifting  of  the  burden  of  proof,  it  arises 
from  the  stem  necessities  of  defendant's 
predicament,  and  not  because  of  any  arbi- 
trary rule  of  law  imposed  on  hlin. 

In  State  t.  Cassady,  12  Kan.  fiCO.  it  was 
said: 

"(5)  The  possession  of  stolen  property,  re- 
cently after  it  is  stolen,  is  prima  fade  evidence 
of  guilt,  and  throws  upon  the  possessor  the 
burden  of  explaining  such  possession,  and  If 
unexplained  may  be  suflident  of  Itself  to  war- 
rant a  conviction.'' 

See,  also,  State  v.  McKlnuey,  76  Kan.  419, 
91  Pac  1068;  State  v.  White,  78  Kan.  654. 
664,  92  Pac.  829, 14  L.  B.  A.  (N.  S.)  556;  State 
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T.  Jewell,  88  Katl  130,  127  Pfta  60S;  State 
T.  Bice.  93  Kan.  589,  144  Pac.  1016;  4  Wig- 
more  on  Evidence,  S|  2485-2513. 

[7j  C<»np]alnt  Is  also  made  of  tbe  trial 
court's  instruction  tonching  the  matter  of  pes* 
session  of  the  car  by  defendant.  Tbe  Instmc- 
tltm  reada: 

"(11)  Possession  as  used  in  tbese  Instractions 
does  not  require  that  the  defeadaat  be  actually 
or  pbyBicall;  in  said  aatomobile,  or  that  he  have 
hold  of  it,  but  does  mean  the  exercise  of  do- 
mioiOQ  or  control  over  said  automobile  to  the 
exclusion  of  tbe  owner,  with  such  proximi^  to 
the  said  automobile  as  renders  it  possible  to 
phTsically  and  actually  possess  It." 

The  evidence  toudilug  Bell's  i)ones8l<Hi  was 
eatabllshed.  If  at  all,  by  the  facta  and  dr* 
cumstancea  narrated  abore,  and  fully  war^ 
ranted  tbe  giving  of  fhla  Instruction,  and  It 
was  a  correct  statement  of  pertinent  law. 

The  other  matters  urged  for  defendant 
have  been  carefully  noted,  but  nothing  of 
merit  or  requiring  further  dlscoBSIon  can  be 
discerned  In  this  appeal.  Tbe  record  con- 
tains no  error,  and  the  Judgment  Is  affirmed. 

All  tbe  Jostices  concurring. 


HAYMAKER  T.  ALFORD  at  at.  <No.230S3.) 

(Supreme  Court  of  Kansas.    Nov.  12,  182;L) 

(BvUdbus  bv  the  Covrt.) 

1.  Vendor  and  purohaser  «=:>44— Flndliig  tlwt 
land  contraot  was  slffned  by  vendor  misundM^ 
standing  contents  sustained. 

The  evidence  is  held  sufficient  to  justify  a 
finding  that  a  contract  for  tbe  sale  of  land  was 
signed  by  tbe  vendor  under  a  wrong  understand- 
ing as  to  its  contents,  brought  about  in  such  a 
way  that  she  was  entitled  to  have  it  set  aside, 
whether  tbe  basis  of  such  relief  is  described  as 
actual  fraud,  constructive  fraud,  or  excusable 
mistake. 

2.  Judgment  «»2S6(2)— Special  flBdlngs  held  to 
support  Jndgmeat  sattlBf  aiMe  oontraot  for 
sale  of  land. 

The  special  findings  are  held  to  support  a 
judgment  setting  aside  the  contract  referred  to 
in  the  foregoing  paragraph. 

3.  Canoellatioa  of  Instruments  9=353— FIrMbb 
that  no  contract  was  consummated  held  not 
outside  of  pleatHng  or  evidence. 

A  finding  that  tbe  minds  of  tbe  parties  nev- 
er met,  and  therefore  that  no  contract  resnlted, 
in  held  not  to  be  ontnide  the  pleadings  or  evi- 
dence. 

4.  Appeal  and  error  «=3l07l  (6)— Refusal  of 
finding  on  Issue  of  aetsal  fraud  not  prejudi- 
cial error  In  view  of  epeoial  flndlDOt  relating 

to  mistake. 
In  an  action  to  set  aside  a  written  contract 
for  fraud  or  conduct  having  the  elEect  of  fraud, 
where  special  finings  were  requested  and  those 


made  were  sufficient  to  require  judgment  for 
the  plaintiff  on  die  ground  that  she  signed  the 
contract  under  a  mistake  as  to  its  contents  in- 
duced by  the  conduct  of  tbe  defendant,  it  is  ktU 
not  to  have  been  prejudicial  error  for  the  court 
CO  refuse  to  make  a  further  finding  upon  tbe  is- 
sue of  actual  fraud,  or  upon  an  unimportant 
detaS  regarding  the  drafting  of  the  contract. 

5.  Vendor  and  purohaser  «=>44— Evidoaoe  at 
value  of  property  held  admissible  npoa  «•■- 
flIoHng  testimony  of  parties. 
Where  tbe  vital  controversy  is  over  the 
pnce  agreed  to  be  paid  for  a  tract  of  land,  the 
testfanony  of  the  parties  to  the  agreement  being 
'  In  eonfiict,  it  is  competent  to  ehow  the  vahie  of 
Oie  property  for  its  beaidog  upon  the  probahO- 
i^  of  the  respective  versiimiL 

Appeal  from  District  Court,  Neoabo  Coun- 
ty. 

Action  by  May  C.  Haymaker  against 
Charles  E.  Alford  and  another.  Judgment 
for  plaintiff,  and  defendants  appeaL  Af- 
flnned, 

Jones  ft  Allen  and  James  W.  Finley,  all  of 
Chanute,  for  appellants. 

H.  P.  Parrelly  and  T.  B.  Evans,  both  of 
Ghanate,  Cor  appellee. 

MASON,  J.  May  0.  Haymaker,  a  widow, 
was  the  owner  of  a  quarter  section  of  farm 
land,  subject  to  a  mortgage  of  $2,800.  She  had 
■a  talk  with  Charles  E.  Alford,  who  had  been 
occulting  It  as  a  tenant,  with  regard  to  its 
sale  to  him.  Her  version  Is  that  an  oral 
agreement  was  reached  that  he  was  to  have 
it  for  $6,600;  he  assuming  the  payment  of 
the  mortgage  In  addition  to  paying  her  tiUit 
amount.  His  version  la  that  the  agreement 
was  that  he  was  to  pay  $6,500,  leas  tbe 
amount  of  the  mortgage,  whldi  he  tns  to  as- 
sume. The  next  day  Alford,  acoonqKuUed  by 
Byrd  H.  Clark,  a  real  estate  agmt,  called  up- 
on her  at  a  place  where  she  was  employed  as 
a  nurs^  and  a  wrlttra  contract  waa  executed 
by  Alford  and  Mrs.  Haymaker  by  the  terms 
of  whldh  he  was  to  receive  a  deed  npcm  pay- 
ing her  $3,700  and  assuming  the  mortgage^ 
Five  days  later  ahe  brought  this  aotVn 
against  Alford,  CUak.  also  being  made  a  de- 
fendant, asking  for  the  cancellation  of  the 
written  contract  on  the  ground  that  she  had 
signed  it  with  the  underatanding  induced  by 
Alford  that  it  provided  for  the  payment  to 
her  of  $6,500,  the  provision  that  she  was  to 
receive  but  $3,700  being  due  to  a  mistake  of 
Clark,  the  scrivener,  or  made  by  design  with 
the  purpose  of  defrauding  her.  The  defend- 
ants answered,  each  denying  generally  the 
allegations  of  the  petition,  and  AlJ'ord  add- 
ing that  the  written  contract  was  entered  In- 
to by  the  plaintiS  with  full  knowledge  of  its 
contents.  On  a  trial  judgment  was  rendered 
in  favor  of  the  plalntlfl.  and  the  defendants 
appeal. 


^ssFor  othsr  esMs  ws  same  topic  and  KBy-NUUBBR  In  all  K^-Nombmd  Dlgssts  and  ladeiss 
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[1]  1.  The  defendants  contend  that  the  Is- 
sue inTolved  was  one  of  frand,  and  that  the 
plaintiff  should  have  been  denied  relief  be- 
cause there  was  a  total  failure  to  prove 
fraud.  The  petition  alleges  actual  fraud;  but 
If  the  plaintiff  showed  that  she  signed  the 
written  contract  under  a  mistake  as  to  its 
contents  broiu^t  about  by  sudi  means  that 
equity  should  r^eve  ber  from  liability  there- 
under, tiiere  would  be  no  such  variance  as  to 
preclude  ber  recovery,  eyea  if  the  conduct  of 
the  defendants  was  not  proved  to  amount  to 
intentional,  active  fraud.  Conduct  of  one  of 
the  parties  Justtfylug  the  rescission  or  refor- 
mation of  a  contract  by  reason  of  its  having 
been  signed  by  the  other  under  a  mistake  of 
fact  Is  not  always  (^racterized  as  actual 
fraud.  Thus  it  has  been  said: 

''Where  the  party's  error  as  to  the  contents 
of  Us  siined  document  is  known  to  the  second 
partT,  the  first  party  may,  of  course,  by  the 
general  principle  (ante,  |  2413),  indst  upon  the 
terms  as  supposed  by  him,  because  these  are 
identical  with  those  which  he  appeared  to  the 
second  party  to  be  Intending  to  utter.  Id  other 
words,  the  actual  and  therefore  the  reasonable 
consequence  of  bis  volition  to  express  himself 
in  certain  terms  was  precisely  what  the  second 
party  understood  to  be  that  expression.  (1) 
The  ordinary  instance  is  that  of  ^audulent  mis- 
representationB  of  the  docnment's  terms  by  the 
second  party.  *  *  *  (2)  Where  the  first 
party's  error  Is  merely  known  to  the  second 
party,  without  fraudulent  means  by  the  latter, 
the  result  Is  still  the  same,  for  the  latter  can- 
not claim  that  the  flrst  party's  expressed  words 
were  reasonably  so  accepted  by  him;  the  only 
difference  ought  to  be  that  in  this  case  the 
firat  party  should  be  satisfied  with  having  the 
document  reformed,  while  in  the  case  of  fraud 
he  ought  to  be  entitled  to  repudiate  the  entire 
transaction,  by  way  of  penalty  upon  the  trick- 
ster. (3)  Where  the  first  park's  error  was  not 
known  to  tbe  second  party,  but  was  induced  by 
the  letter's  own  conduct,  here  also  the  first 
party  may  not  be  bound;  for  in  mtib  ease  it 
may  well  be  that  tiie  terms  actually  expressed 
did  not  come  to  be  expressed  as  the  natural 
cOQsequence  of  the  first  party's  volition,  but 
were  due  rather  to  the  second  party's  own  con- 
duct. In  that  event  the  latter  is  not  entitled  to 
charge  the  former  with  them.  •  •  •  4  Wig- 
more  on  Evidnuw,  |  2416^ 

Of  oae  of  the  situatltnui  referred  to  this 
court  has  said: 

"Furthermore,  if  indeed  the  40  acres  was  to 
be  reserved  for  the  full  duration  of  the  lease, 
and  the  defendant  noticed  the  mietalie  of  the 
scrivener  at  the  time  the  lease  was  executed,  and 
if  he  purposely  or  thoughtiesdy  kept  sflent 
about  it,  the  want  of  mutuality  in  the  matter  of 
the  mistake  would  not  stay  the  hand  of  a  court 
of  equity  to  correct  the  writing,  as  the  attitude 
of  defendant  in  such  case  would  be  treated  as 
a  constrnctive  fraud  on  his  part."  Atkinson  v. 
Darling,  107  Kan.  229,  231,  191  Pac.  486. 

Ukewise  the  term  constructive  fraud 
teems  appropriate  where  the  mistake  ot  one 


of  the  parties  is  bnm^t  about  by  the  conduct 
of  the  other,  where  a  deliberate  fraudulent 
Intent  is  not  established.  The  phrase  to  be 
used  In  describing  the  omditions  that  war- 
rant rescission  on  account  of  the  mistake  of 
one  party  known  to  or  induced  by  the  other 
is  not  of  vital  importance. 

There  was  evidence  tending  to  show  these 
facts:  In  the  original  talk  between  Mrs.  Hay- 
maker and  Alford  it  was  agreed  that  she 
was  to  receive  $6,500.  The  contract  was 
signed  while  she  was  the  sole  nurse  in  charge 
of  a  patient  who  was  seriously  111,  reQulring 
her  attendance  at  the  bedside  practically  all 
the  time.  She  was  called  from  this  service 
to  sign  the  contract,  which  the  defendants 
told  her  conformed  to  the  oral  agreement 
She  signed  it  In  that  belief  without  reading 
it,  baring  confidence  in  both  defendants;  Al- 
ford  being  an  old  acquaintance  and  perscmal 
friend.  She  had  bad  but  llttie  busbiess  ex- 
perience. She  told  Clark  abe  was  to  recdve 
¥0,500  cash,  the  mortgage  to  be  assumed  by 
Alford.  Clark  undertook  to  i^ead  to  ber  the 
written  contract,  but  did  not  read  the  clause 
stating  that  she  was  to  receive  but  93r70(k 
This  evidence  was  sufficient  to  sustain  a  find- 
ing ot  actual  fraud.  It  also  gave  room  to 
hold  the  contract  T<riUable  even  without  that 
finding,  upon  the  ground  that  the  plaintiff 
idgned  the  contract  under  a  misunderstanding 
as  to  Its  provisions  brought  about  in  sudi  a 
way  that  she  was  not  concluded  by  It,  wheth- 
er the  element  that  relieves  her  is  described 
ae  cwstmctive  firaud  or  excusable  errat. 

[2]  2.  The  defendants  furthw  contend  that 
the  Judgment  was  contrary  to  the  si>ectal 
findings  made  by  the  court,  particularly  on 
the  ground  that  they  showed  affirmatively 
that  no  fraud  had  been  practiced  upon  the 
plaintiff.  The  findings  recited  these  facts, 
about  which  there  had  been  no  dispute: 

The  written  contract  was  supposed  to  have 
been  drawn  and  executed  in  duplicate.  The 
two  copies,  however,  were  not  identical  In 
terms.  They  were  made  by  Clark,  who  filled 
in  the  blanks  In  typewritten  forms  which  he 
carried  with  him.  In  these  forms  the  recital 
of  the  agreement  to  sell,  for  an  amount  to  be 
named,  real  estate  to  be  described,  was  fol- 
lowed by  the  words:  "First  party  agrees  to 
execute  warranty  deed  to  the  above  premises 
free  and  clear  of  all  Incumbrances  whatso- 
&ver."  The  blank  for  the  agreed  price  in  dol- 
lars was  filled  in  in  both  copies  with  the  fig- 
ures "6,500,"  and  In  each  the  land  was  proper- 
ly described.  In  the  copy  left  with  the  plain- 
tiff, however,  but  not  in  the  other  one,  the 
words  above  quoted  were  followed  by  this 
insertion:  "Except  mortgage  In  sum  of  $2,800 
and  interest  from  March  1, 1&19."  (The  court 
found  that  this  part  of  the  written  contract 
left  with  the  plaintiff  stated  her  imderstand- 
tog  as  to  the  consideration,  while  the  corre- 
sponding part  of  the  otber  copy  stated  the  un- 
dentandlng  of  the  defendanta  In  that  regard.) 
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A  aobsequrat  clause  In  both  copies  was  filled 
In  so  as  to  read: 

'TaymentB  are  to  be  made  as  follows:  $100 
caBh  in  hand  which  it  hereby  acknowledged  b7 
first  part,  and  asBame  present  mortgage  of  |2,- 
800  and  interest  at  6  per  cent  from  Mch.  lat 
1919  and  to  pa?  the  balance  In  cash  of  $8,- 
(tOO.OO  oa  or  before  90  dayst  makinc  a  total  of 
$6,600;*' 

The  court  found  that  at  the  time  the  plain, 
tiff  signed  the  «mtract  she  did  not  under- 
stand the  (dause  Just  stated  or  the  ^ ect  It 
had  oa  the  omalderatlon  as  provided  In  the 
earlier  paragraphs  already  desolbed,  and 
that  this  clause  was  not  as  she  understood 
the  oral  agreemoit  to  be. 

The  court's  flndlngs  that  the  first  part  of 
the  copy  vt  the  writtoi  contract  left  with  the 
plaintiff  stated  her  understanding  as  to  tlie 
consideration,  while  the  corresponding  part 
of  the  other  cc^py  stated  the  defendant's  un- 
derstanding in  that  regard,  are  Interpreted' 
by  the  defendants  as  referring  to  the  under- 
standing of  the  respective  parties  cmcran- 
Ing  the  effect  of  the  oral  agreement  From 
this  the  defendants  argue  that  as  they  were 
found  to  have  understood  the  effect  of  the 
wrlUng  to  be  the  same  as  that  of  the  oral 
agreaucnt,  they  were  ac(iultted  of  bad  faith 
or  any  attempt  to  deceive  the  plaintiff  or  take 
advantage  of  her.  We  interpret  the  findings 
referred  to  as  meaning  that  the  first  part  of 
the  plaintiff's  copy  stated  her  understanding 
of  the  effect  of  the  written  contract  and  the 
correspomllng  part  of  the  other  copy  stated 
the  defendants'  understanding  thereof,  and 
under  this  interpretation  the  argument  fails. 

Alford  tesUQed  that  in  the  first  talk  with 
the  plaintiff  she  suggested  to  him  the  price 
of  $42.00  an  acre.  Hie  court  obviously  dis- 
credited this  testimony  outright,  for  a  price 
named  on  that  basis  cut  off  the  opportunity 
for  a  misunderstanding  growing  out  of  the 
existence  of  the  mortgage. 

Anoth«  finding  read: 

'mat  the  defendants  toM  the  plaintiff  that 
the  written  contracts  dated  June  7tli.  were  the 
same  as  the  oral  acr«emeat  of  June  1st,  wbidi 
was  not  true,  because  of  the  difference  in  the 
written  contracts  it  could  not  be  true,  and  nei- 
ther of  said  contracto  were  as  the  plaintiff  un- 
derstood them  to  be." 

The  dtfttidants  interpret  this  as  meanlns 
that  the  only  reason  the  coort  believed  tbe 
defendants  to  have  npt^xsi  tals^  wliea  tbey 
said  tbe  written  contracts  were  the  same  as 
the  oral  agreement  was  that  sudi  statement 
could  not  have  beea  true  Inasmadi  as  the  two 
copies  of  the  writtni  contract  differed.  Hie 
defOMlants  annie  that  the  court's  conchiston 
was  necessarily  unsound  because  the  two  cofh 
lea  of  tbe  written  c<mtract  in  aplte  of  verbal 
diff»«ices  were  of  the  same  legal  effect. 
Again  we  disagree  with  the  defMtdants'  In- 
terpvetatioB  of  the  finding.   l%e  coort  did 
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not  say  that  the  statement  made  by  the  de- 
fendants was  untrue  because  Che  two  copies 
were  not  alike,  but  that  the  statement  was 
not  true,  and  because  of  the  difference  in 
the  writings  it  could  not  be  true.  Tbe  sen- 
tence introduced  by  the  word  "because"  is 
complete  in  its^.  We  need  not  pass  upon  Ita 
correctness  because,  if  inaccurate,  It  does 
not  vitiate  the  rest  of  the  finding.  Tha  pro- 
vision of  the  copy  of  the  written  contract  left 
with  the  plaintiff  that  In  cmuideratim  <tf  $6.- 
000  she  was  to  execute  a  deed  to  tbe  property 
clear  of  incumbrance  exerting  a  mntgage 
tor  $2,800  standing  by  itself  would  indicate 
that  she  was  to  receive  $6,600  tor  her  equity. 
The  subsequent  provision  that  the  buyer  was 
to  pay  $3,700  and  assume  the  mortgage  for 
$2,800^  "making  a  total  of  $6,600,'*  by  reason 
of  Its  greater  deflnlteness  might  control;  but 
the  earlier  recital  was  of  Importance  because 
of  Its  tendency  to  lead  the  plaintiff  to  under- 
stand that  the  written  contraiA  meant  t^t 
$6,600  was  to  be  paid  to  her. 
Another  finding  read: 

"The  plaintifl  onderstood  by  tiw  <wal  cantnwt 
that  she  was  to  rae^ve  $6^000  for  her  pn^erty 
and  defendant  to  asanme  the  mortgage  of  $2.- 
800,  and  never  intended  to  sell  her  farm  to  the 
defendant  for  $6,600  and  pay  tbe  mortgace  of 
$2300  oat  of  that,  while  defendant  daims  that 
he  understood  he  was  to  get  the  farm  tor  the 
total  sum  «f  WOO,  as  provided  for  in  Us  writ- 
ten contract" 

The  defNidants  interpret  this  as  deciding 
that  Alford  understood  tbe  oral  agreement 
to  provide  for  the  payment  of  but  $3,700  In 
addition  to  assuming  the  mortgage.  This  in- 
terpretatlcm  falls  to  take  account  of  die  lan- 
guage used  by  the  court,  which  is  that  the 
plaintiff  understood  by  the  oral  ccmtract  tliac 
she  was  to  receive  $6,600,  while  the  defend- 
ant (Alford)  "claims"  that  be  nndecstDod 
she  was  to  get  but  $3,700. 

[)]  3.  The  def^dants  assert  that  In  an- 
other  finding  the  court  wait  outdde  of  tbe 
pleadings  and  of  the  theory  upon  wbidi  tlie 
evidence  had  been  introduced,  and  tbenhy 
committed  error.  This  finding  read: 

TEhese  wrftttn  centMCts  above  rrfsBPed  tie 
are  ao  different  in  tMr  terms  legarfing  tihc 
conskteratien  tliat  in  fkct  and  in  eqiritr  tke 
minds  of  the  parties  to  this  actini  nev^  came 
together.  They  really  never  agreed  to  tke 
same  thing,  and  no  enforcing  contract  was  made 
between  them  for  the  sale  of  tbe  land.  T^nt 
minds  never  met  on  the  amownt  «t  eonrndata- 
tion." 

If  the  statonait  that  tbe  paiOes  amr 
agreed  to  the  same  thing  is  taken  to  mesn 
that  even  in  the  preliminary  oaarasatieEi 
there  was  no  acreanent  as  to  pdce,  tbe  ted- 
tng  is  not  outside  the  pleadiags  or  cvUncfe. 
The  plaintiff  pleaded  and  testified  that  the 
oral  agreement  was  that  she  should  xcecflve 
tBJSM  for  her  tatcrat  in  ^  lasd.  Ite  dte- 
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rendant  Alford  testified  that  tbe  oral  agree- 
ment was  that  he  was  to  pay  but  $3,700  be- 
sides assuming  tbe  mortgaga  Although  the 
parties  agreed  that  an  oral  contract  had  been 
made  and  differed  only  as  to  Its  terms,  it 
would  obviously  be  competent  for  the  court  to 
^d  that  no  contract  had  resulted  from  the 
oral  negotiations  because  one  understood  the 
matter  one  way  and  the  other  the  other.  How- 
ever, we  read  the  finding  aa  referring  to  the 
written  contracts  and  as  meaning  that  no  val- 
id contract  resulted  from  the  writings  be- 
cause, while  the  defendants  understood  that 
on  tbelr  face  they  called  for  a  payment  to 
the  plaintiff  of  but  $3,700,  she  supposed  they 
provided  for  her  getting  $6,600,  and  was  led 
to  that  understanding  by  circumstances  (one 
of  which  was  tbe  difference  in  the  language 
of  the  two  copies)  such  that  she  was  not  pre- 
cluded from  questioning  the  effect  of  the 
writing,  and  therefore  there  was  no  meeting 
of  the  minds  in  legal  contemplation  as  there 
was  none  In  fact. 

[4]  4.  Aftef  the  findings  bad  been  read,  the 
defendants  asked  a  finding  upon  the  ques- 
tion of  fraud  as  alleged  in  tbe  petition,  and 
also  findings  as  to  the  source  of  Clark's  in- 
formation at  the  time  he  wrote  the  contract 
and  upon  which  he  prepared  it  The  court 
refused  to  make  any  additional  finding,  and 
this  refusal  Is  complained  of.  For  reasons 
that  have  already  been  sofilclently  indicated, 
we  think  the  findings  made  by  the  court  re- 
quired the  Jndgmoit  that  was  roidered,  be* 
cause  they  tnvolTed  a  dedsloii  that  the  plain- 
tiff had  signed  the  contract  under  a  mis- 
take as  to  its  contents  induced  by  the  conduct 
of  the  defendants.  They  clearly  imply  that 
her  omission  to  read  it  before  strung  and 
her  error  as  to  its  provisions  were  due  to 
Alford's  i^tement  that  it  was  In  accordance 
with  the  oral  agreemoot,  aided  by  the  dr^ 
cimtBtances  under  whidi  it  was  Resented  to 
her.  If  the  ftacts  f<nuid  compctl  the  Judgment 
that  la  reodttteA,  a  rerersal  Is  not  required 


by  the  omission  to  make  further  flhdings. 
McCandUss  ,t.  Kelsey,  16  Kan.  557.  If  it 
were  established  that  the  defendants  did  not 
deliberately  and  purposely  defraud  the  plain- 
tiff, this  would  not  change  the  result.  "If 
oaa  of  tbe  parties  does  anything  that  influ- 
ences the  other  party  to  euter  into  the  trans- 
action, through  a  mistake  as  to  the  true  facts, 
the  conduct  of  this  party,  whatever  the  spirit 
that  may  have  actuated  It,  win  not  stand  the 
scrutiny  of  the  chancellor."  1  Story's  Eq. 
Jnr.  (14th  EdO  I  168.  In  view  of  these  con- 
siderations, we  do  not  regard  the  court's  re- 
fusal to  pass  npcm  Out  phase  ot  ttie  matter 
(for  that  is  what  the  mUog  amounted  tc^  as 
{nvjndiclal  error.  Nor  do  we  see  that  It  was 
important  that  findings  should  have  been 
made  as  to  the  source  of  Clark's  Information 
upon  which  he  prepared  tbe  iVritten  con- 
tract He  testified  that  he  asked  the  plaintiff 
what  cmslderation  was  to  be  placed  In  the 
contract,  and  she  told  him  she  was  to  get  $6,- 
600,  AlfOrd  to  assume  the  mortgage  and  pay 
her  the  difference.  He  also  testified  that  AI- 
ford  and  Alford's  mother  had  already  told 
him  the  substance  of  the  deal,  although  Al- 
ford's testimony  was  that  he  had  not  dMie  so. 
The  plaintiff  testified  that  she  told  Clark 
that  she  was  to  get  $6,500  cash  and  tbe  $2,800 
was  to  be  assumed  by  Alford.  A  finding  that 
Clark  received  his  information  from  Alford 
and  tbe  plaintiff,  or  from  Alford's  mother  and 
the  plaintiff,  which  would  have  been  as  fa- 
Toratde  for  tbe  defendants  as  their  own  evi- 
dence would  Justify,  would  not  liave  affected 
the  result 

[S]  5.  Complaint  la  made  of  the  admission 
of  evideace  of  tbe  value  of  the  farm.  The 
court  found  that  it  was  worth  at  least  $8,000. 
We  consld»  the  evidence  competent  as  hav- 
ing some  bearing  up<m  the  probability  ot  the 
plaintiff  having  agreed  to  seU  it  for  9iB,SO0L 

The  Judgment  Is  aflirmed. 

All  the  JnsticeB  concuirlng. 
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MEMORANDUM  DECISIONS 


PEOPLE  r.  STERLING.  (Cr.  »33.)  (Dis- 
trict Court  of  Appeal,  First  District,  Divi- 
sion 1.  California.  Sept  27,  1921.)  Appeal 
from  Superior  Court,  City  and  County  of  San 
Francisco;  Louis  H.  Ward,  Judge.  Louis 
Sterling  was  conricted  of  murder  in  the  first 
degree,  and  he  appeals.  Affirmed.  Edmond  H. 
Lomasney,  of  San  Francisco,  for  appellant.  U- 
S.  Webb,  Atty.  Geo.,  and  John  H.  Biordan, 
Deputy  Atty.  Gen.,  for  the  People. 

PER  CURIAM.  Defendant  was  charged  with 
killing  bis  wife.  He  was  found  guilty  of  murder 
in  the  first  degree,  and  bis  punishment  was  fix- 
ed at  imprisonment  in  the  state's  prison  for 
life.  From  a  judgment  entered  on  the  verdict 
be  has  appealed.  The  matter  comes  before  this 
Gonrt  on  an  or^er  to  show  cauae  why  the  Judg- 
ment shouM  not  be  affirmed  for  lack  of  prosecu- 
tion of  the  appeal.  Ordinarily  in  such  matters 
we  would  not  consider  the  record  further  tbao 
to  determine  whether  or  not  due  diligence  had 
been  exercised  in  perfecting  the  appeal.  Owing 
to  the  nature  of  the  charge  and  the  gravity  of 
the  sentence  imposed  on  the  defendant,  how- 
ever, we  have  gone  further  than  is  usual  In  auch 
cases,  and  hare  permitted  appellant  on  this 
hearing  to  advance  reasons  why  the  judgment 
against  him  should  be  modified.  After  conrid- 
eration  we  find  no  error  in  the  record  which 
snbatantially  affects  the  rights  of  the  defend- 
ant. This  narrows  the  issues  presented  by  this 
appeal  to  the  principal  point  urged  by  the  de- 
fendant in  support  of  his  motion,  which  is  that 
the  evidence  fails  to  show  that  the  homicide 
was  premeditated,  and  therefore  is  insufficient 
to'  support  the  verdict  of  murder  in  the  first 
degree.  There  is  evidence  in  the  record,  how- 
ever, which,  if  believed  by  the  jury,  as  undoubt- 
edly It  was,  is  sufficient  to  support  its  findings. 
The  motion  to  modify  the  judgment  is  denied. 
The  judgment  and  order  are  affirmed. 


SWARTZ  T.  MILLER  (No.  10066.)  (Su- 
preme Court  of  Colorado.  Nor.  7, 1921.)  De- 
partment 2.  Error  to  Bonlder  County  Court; 
B.  J.  Ingram,  Judge.  Proceeding!  by  Elva  Mill- 
er against  Mrs.  Laura  B.  Swarts,  to  contest 
the  will  of  the  former's  mother,  Katharina 
Haldi.  Judgment  for  contestant,  and  eon- 
teatee  brings  error.  On  application  for  super- 
sedeas. Supersedeas  granted,  reversal  of  case 
directed,  and  judgment  for  the  contestee.  Rinn 
&  Archibald  and  Martin,  Newcomer,  Fitzgerald 
&  ^nglof,  all  of  Boulder,  for  plaintiff  in  error. 
Grant  A.  Halderman  and  O.  B.  Garbarino,  bi^ 
of  Boulder,  and  Frank  A.  Kemp,  Jr.,  o2  Den- 
ver, for  defendant  in  wror. 

DENISON,  J.  Tbis  case  la  a  contest  by  Bra 
Miller  of  the  will  of  her  mother.  Katharina 
Haldi,  who  left  a  legacy  of  $500  to  Mrs.  Swartz. 
plaintiff  in  error,  the  residue  to  said  Eva  Miller, 
who  is  sole  heir;  it  is  before  us  on  motion  for 
supersedeas.  The  attack  upon  the  will  was 
made  upon  the  grounds  of  undue  influence  and 
mental  incapacity.  The  court,  we  think  right- 
ly, withdrew  from  tha  jury  the  inestioii  of  ni^ 


due  influence  and  submitted  only  that  4tf  mental 
incapacity.  The  verdict  for  the  contestant  must 
therefore  be  regarded  as  based  wh<^  an  the 
latter  point.  This  case  differs  Ikom  tta 
nary  contest  <rf  a  will'  on  thie  ground  oTfaunS- 
dent  mental  capacity  in  that  usnally  tlie  dum 
is  made  that  capacity  has  failed  at  or  before 
the  execution  of  the  instrument  attacked,  while 
here  we  have  a  claim  that  there  never  was  suffi- 
cient capacity  for  testamentary  purposes.  At 
the  date  of  the  will  Mrs.  Baldi'a  mind  was  as 
good  as  it  ever  was.  The  principal  ground  urg- 
ed for  reversal  is  that  the  verdict  is  against 
the  evidence,  and  this  ground  we  think  is  well 
taken.  We  think  that  the  verdict  is  oontrary 
to  the  direct,  positive,  and  unduputed  eWdsnce 
of  the  testatrix's  mental  capacity,  as  shown  by 
what  she  actually  did  during  her  many  years' 
residence  in  Boulder  county,  and  that  she  was 
so  shown  to  he  of  sound  and  disposing  mind: 
our  conclusion,  therefore,  is  that  the  verdict 
is  not  sustained  by  the  evidence.  This  makes 
it  unnecessary  to  consider  other  questiiHU. 
Both  sides  ask  us  to  decide  the  esse  finally, 
and  not  grant  a  new  trial.  We  therefore  gnnt 
the  snpereedeas,  and  direct  th«  reversal  of  the 
case*  snd  Judgment  for  the  contestee. 

TELLER,  Acting  a  J.,  and  WHTTFOBD,  J., 
concur. 


BENNETTS  v.  McDONALD  et  sL  (Nos. 
4777,  4778.)  (Supreme  Court  of  Montana. 
Jan.  8,  1921.)  Appeal  from  District  Coart,  SQ- 
ver  Bow  County;  J.  V.  Dwyer,  Judge.  W.  E. 
Carroll,  of  Butte,  for  appellant.  W.  D.  Kyle, 
of  Butte,  for  respondents. 

PEB  CURIAM.  On  motion  <tf  respondents, 
the  appesis  herein  are  dismissed. 


BYRNE  T.  MANGER.  (No.  4256.)  <Sn- 
preme  Court  of  Montana.  Jan.  7,  1921.)  Ap- 
peal from  I>)Strict  Court,  Broadwater  County: 
John  A.  Matthews,  Judge.  Earl  V.  AngeU,  of 
White  Sulphur  Springs,  for  appellant.  Ford  A 
linn  and  N.  B.  Smith,  all  of  White  Sol^ur 
Springs,  for  respondent. 

PER  CURIAM.  On  motion  of  appellant,  the 
appeal  herdn  is  disnussed. 


CORNELL  V.  UURBAY  et  sL  (No.  42ffi.> 
(Supreme  Court  tii  Sfontana.  Jan.  8^  3fl21.> 
Appeal  foom  District  Court,  Madiam  Conn^: 
Wm.  A.  Clark,  Judge.  C.  W.  RoUnson,  of 
Dillon,  and  M.  M.  Duncan,  of  Tir^nia  (Sty,  for 
appellants.  Lew  L.  &  B.  J.  Callaway,  of  INl- 
lon,  for  respondent. 

PER  CURIAM.  Pursuant  to  stipalstion  of 
the  parties,  the  appeal  in  the  BboTS-«tltIed 
action  ia  dismissed  as  settled. 


FOWLER  T.  PARSONS  et  sL  (No.  4791.) 
(Supreme  Court  of  Montana.  Feb.  1,  18Sl.t 
Appeal  from  Distriat  Court;  Dawson  Coanty; 
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A.  A.  Grornd,  of  Helena,  and  Jens  RiveDea  and 
H.  J.  Haskell,  both  of  Glendire,  for  reapondent. 

PER  CURIAM.  The  motion  of  respondent 
herein  to  diamiss  the  appeal,  on  the  ground  that 
the  record  on  appeal  was  not  filed  in  the  Su- 
preme Court  within  time,  la  granted,  and  the 
appeal  ia  dtamiaaed. 

HABBISON  T.  RmDBLL  et  al.  (No.  4816.) 
(Supreme  Cioart  of  Montana.  April  16,  1921.) 
Appeal  from  District  Court,  SUver  Bow  Coun- 
ty;  Bdwin  M.  Lamb,  Judge.  Walker  &  Walker 
and  C.  8.  Wagner,  all  of  Batte,  for  appellants. 
Harry  Meyer,  of  Butte,  and  Ifeater  H.  LoUe, 
of  Helena,  for  reapondoit. 

PER  CURIAM.  The  order  heretofore  made 
on  April  4,  1921,  OTerroUng  reapondenta*  mo- 
tion to  diamisB  the  appeals  herein  ia  vacated, 
and  the  appeals  are  dismissed. 


HIGHLAND  OIL  CO.  v.  SOUERS.  (No. 
4810.)  (Supreme  Court  of  Montana.  March  2. 
1921.)  Appeal  from  District  Court,  Mussel- 
shell County;  George  P.  Jones,  Judge.  Cart 
N.  Thompson,  of  Roundup,  for  appellant 

PER  CURIAM.  Porsnant  to  motion  of  tp* 
pellant,  the  appeal  herein  ia  dlamiaaed  aa  set- 
tled. 


HOLT  V.  LBWISTOWN  STATE  BANK  et 
al.  (No.  4672.)  (Supreme  Court  of  Montana. 
Jan.  8,  1921.)  Appeal  from  District  Court, 
Fergus  Comity;  Roy  E.  Ayera,  Judge.  Chas. 
J.  Marshall  and  R.  S.  Harrington,  both  of  Lew- 
istown,  and  Howard  C.  Gee,  of  Winifred,  for 
upeUant  Bdden  ft  De  Kalb  and  Merle  O. 
(iroene,  all  of  Lewistown,  for  respondents. 

PEB  CURIAM.  Pursuant  to  stipulation  of 
the  parties,  the  appeal  herein  is  dismissed. 


SECURITY  STATE  BANK  OP  HAVRE  t. 
WHEELER  et  al.  (No.  4774.)  (Supreme 
Court  of  Montana.  Jan.  4,  1921.)  Appeal 
from  District  Court,  Hill  County;  Norris,  Hurd 
&  Hauge,  of  Havre,  for  appellant 

PER  CURIAM.  The  motion  of  appellant  to 
dismisB  the  appeal  herein  la  granted*  and  the 
appeal  accordingly  dismiaaed. 


SNELLING  T.  CITIZENS'  STATE  BANK  et 
aJ.  (No.  4S95.)  (Supreme  Court  of  Montana. 
Jan.  8,  1921.)  Appeal  from  District  Court, 
MusBelshell  County;  George  P.  Jonea,  Ju<^e. 
E.  K.  Cbeadle,  of  Lewistown,  for  appellant 
V.  Jy.  Dusenberry,  for  respondents. 

PER  CURIAM.  On  motion  of  reapondenta, 
the  appeal  in  the  above  eaoaa  ia  diamiaaed. 


STATE  V.  BRADT.  (No.  4690.)  (Snpreme 
Court  of  Montana.  March  8,  1921.)  Appeal 
from  District  Court,  Silver  Bow  Connty;  J,  J. 
Lynch,  Judge.  Wellington  D.  Rankin,  Atty. 
Gen.,  for  the  State.  George  Bourquin  and  No- 
lan &  Donovan,  all  of  Butte,  for  respondent. 

PEB  CURIAM.  Pursuant  to  prsacipe  filed  by 
tbe  Attorney  General,  the  appeal  herein  is  dia- 
miaaed. 


STATE  T.  KIDBfAN.  (No.  4768.)  (Su- 
preme Court  of  Montana.  May  2,  1921.)  Ap- 
peal from  District  Court.  Hill  County;  Frank 
B.  Carleton,  Judge.  Wellington  D.  Bankia, 
Atty.  Gen.,  for  the  Statfc  J.  P.  Donnelly,  of 
Havre,  tot  respondent. 

PER  CURIAM.  Pursuant  to  pmcipe  filed  by 
the  Attorney  General,  the  appeal  in  the  above- 
entitled  cause  la  dismissed. 


STATE  V.  YEGEN.  (No.  4673.)  (Supreme 
Court  of  Montana.  Jan.  4,  192L.)  Appeal 
from  District  Court,  Yellowstone  Oonn^;  A. 
0.  Spencer,  Judge.  Walab,  Nolan  ft  Scallon, 
of  Helena,  and  Snell  &  Amott,  Nidiols  &  Wil- 
aon,  and  G.  O.  Ciael,  all  of  Billings,  for  appel- 
lant  S.  0.  Ford,  Atty.  Oen.,  for  the  SUte. 

PEB  CURIAM.  Upon  motion  of  counsel  of 
both  respondent  and  appellant,  Ibe  appeal  ia 
diamiaaed;  the  appellant  having  been  granted 
an  unconditional  pardon,  approved  by  the  boArd 
ot  pardons. 


STATE  ex  rel.  BEBGESON  T.  DISTRIC7P 
COURT  et  al.  (No.  4840.)  (Supreme  Court 
of  Montana.  March  21.  1921.)  Original  ap- 
plication for  writ  of  supervisory  control,  direct- 
ed to  the  District  Court  of  Fergus  County  and 
Roy  B.  Ayera,  a  Judge  thereof.  Norris,  Hurd 
&  Rboades,  of  Great  Falls,  for  relator. 

PEB  CURIAM.  The  application  of  relator 
for  supervisory  control,  this  day  presented,  is, 
after  due  conddeiation  by  the  court,  denied. 


STATE  ex  reL  BISHOP  v.  DISTRICT 
COURT  et  al.  (No.  4S60.)  (Supreme  Court 
of  Montana.  April  3,  1921.)  Original  appli- 
cation for  writ  of  prohibition,  directed  to  the 
District  Court  of  the  Twelfth  Judicial  Dia- 
trict  and  John  W.  Tattan,  Judge  thereof.  W. 
S.  Towner,  of  Ft  Benton,  for  relator. 

PEB  CURIAM.  The  application  of  relator 
for  writ  of  prohibition  is,  after  dne  considera- 
tion by  the  court,  denied. 


STATE  ei  reL  CITY  OF  BUTTE  et  al.  v. 
DISTRICT  COURT  et  aL  (No.  4822.)  (Sn- 
preme Court  of  Montana.  March  2,  1921.) 
Original  application  for  writ  of  prohibition,  di- 
rected to  the  District  Court  of  Silver  Bow 
County,  and  Jos.  B.  Jackson,  a  Judge  thereof. 
R.  L.  Clinton,  of  Butte,  for  relators. 

PER  CURIAM.  Belators'  application  for  a 
writ  of  prohibition  is,  after  due  consideration  by 
the  court,  denied. 


STATE  ex  reL  FOBD,  Atty.  Gen.,  v.  WEST- 
ERN LOAN  &  BLDG.  CO.  (No.  4387.)  (Sn- 
preme Court  of  Montana,  ^ril  4,  1921.)  Ac- 
tion in  QUO  warranto,  commeneod  In  tbe  Su- 
preme Court  under  sedious  6B4S  to  6967. 
Revised  Codes,  to  determine  the  ri^t  of  de- 
fendant corporation  to  do  business  within  the 
state  of  Montana.  Wellington  D.  Bankin,  Atty. 
Gen.,  for  i^aintUt.  Galen  A  Mettier,  of  Helena, 
for  defendant 

PEB  CURIAM.  Parsuant  to  preedpe  filed  by 
the  Attorney  General,  the  above-entitled  action 
is  dbndsscd. 
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STATE  ex  rel.  HADDOCK  y.  DISTRICT 
COURT  et  al.  (No.  4857.)  (Supreme  Court  of 
MoDtaoa.  April  16,  1921.)  Original  applica- 
tion for  writ  of  superriaory  control,  directed 
to  the  Diatrict  Court  of  the  Sixteenth  Judicial 
District  and  Stanley  B.  Felt,  Jndca.  B.  S. 
Hepner,  of  Helena,  for  relator. 

PER  CURIAM.  The  application  of  relator 
herein  for  writ  of  aupernaory  control  ia  demod. 


STATE  er  rel.  MANGUS  t.  BOARD  OP 
COWRS  OP  JUDITH  BASIN  COUNTY.  (No. 
4786.)  (Supreme  Court  of  Montana.  Jan. 
6,  1921.)  Original  application  for  writ  of 
mandate.  John  A.  Coleman,  of  Lewiatown,.for 
relator. 

PER  CURIAM.  Upon  motion  of  relator,  the 
application  for  writ  of  mandate  herein  ia  dis- 
missed. 


STATE  ex  reL  RANKIN,  Atty.  Gen.,  T. 
NORTHERN  PAO.  RY.  CO.  et  al.  (No.  4797.) 
(Supreme  Conrt  of  Montana.  Jan.  27,  1921.) 
Ap^cation  for  leave  to  file  complaint  la  Sn- 
preme  Court  Wellington  D.  Rankin,  Atty. 
Gen.,  pro  se. 

PER  CURIAM.  The  application  of  relator 
herein  for  permission  to  file  in  this  court  an 
original  complaint,  seekitiK  an  order  to  show 
cause  and  a  temiMrary  restraining  order  en- 
joining defendant  railway  companies  from  put- 
ting into  effect  any  and  all  laws  of  the  state  of 
Montana  relating  to  .rates,  f area,  etc.,  is,  after 
due  consideration,  daded,  for  the  reason  that 
the  conrt  refnsea  to  take  Jurisdiction  of  the 
cause. 


STATE  ex  rel.  ROGERS  LAND  &  CATTLE 
CO.  V.  DISTRICT  COURT  et  al.  (No.  4865.) 
(Supreme  Court  of  Montana.  May  4,  1921.) 
Original  application  for  writ  of  certiorari,  di- 
rected to  the  District  Court  of  the  Thirteenth 
Judicial  IMstriet  and  Robert  C.  Strong,  Jndge. 
C.  F.  Gillette,  of  Hardin,  for  rdator. 

PER  CURIAM.  0310  application  of  niator 
herota  for  writ  of  certiorari  is  denied. 


STATE  ex  reL  SCANLAN  et  aL  r.  DIS- 
TRICT COURT  et  al.  (No.  4842.)  (Supreme 
Court  of  Montana.  March  29, 1921.)  Original 
application  for  writ  of  supervisory  control  to 
annul  an  order  of  the  District  Court  of  Lewis 
and  Clark  County.  A.  J.  Horsky,  Judge,  re- 
straining relators,  as  members  of  the  Republi- 
can State  Central  Committee,  from  holding  any 
meeting  under  the  provisions  of  section  2, 
chapter  1,  of  the  Laws  of  the  Bztraordinsry 
Session  of  the  Seventeenth  Legislative  Assem- 
bly, from  selecting  a  Republican  National  Com- 
mitteeman, and  from  nerdsing  any  of  the  pow- 
ers, rigbta,  or  privileges  to  be  conferred  upon 
them,  by  ss^d  section,  until  the  further  order 
of  the  court.  T.  B.  Wier,  of  Helena,  W.  E. 
Moore,  of  Pbllipsburg,  H.  C  Crippen,  of  Bil- 
lings, and  J.  C.  Lyndes,  of  Hyaham,  for  rela- 
tors. Henry  0.  Smith  and  C  A.  Spanlding, 
both  of  Helena,  foe  respondents, 

PER  CURIAM.  On  applicatios  of  nlators 
herein  for  a  writ  of  supervisory  CMtrol*  after 


argument  of  coonsel.  It  U,  after  due  considera- 
tion,  ordered  that  tiie  writ  issue.  The  court 
below  and  its  judge  are  directed  to  modify  the 
restraining  order  issued  by  it  on  Friday,  March 
25,  1921,  BO  as  to  permit  the  relators  and  those 
associated  with  them,  constituting  the  Republi- 
can State  Centra]  Committee,  to  hold  the  meet- 
ing for  which  tbey  have  assembled  in  the  Ci^ 
of  Helena,  to  transat^  the  business  for  whi^ 
the  meetiiig  has  bwn  called,  and  to  elect  a 
member  of  the  BepubUean  National  Committee, 
provided  that  the  relators  and  their  associates 
shall  not  certify  sut^  election  to  the  Republi- 
can National  Committee  until  the  action  in 
which  the  restraining  order  was  issued  by  tiie 
court  below  shall  hare  been  finally  determined. 


STINEHAGBN  v.  DUNCAN80N.  (No. 
4834.)  (Supreme  Court  of  Montana.  April  4, 
1921.)  Appeal  from  District  Court,  Fergus 
County.  Blackford  &  Huntoon,  of  Lewistown, 
for  respondent. 

PER  CURIAM.  The  appeal  herein  is  flis- 
missed,  on  motion  of  respondent,  for  the  reason 
that  the  record  on  appeal  was  not  filed  witliin 
time. 


WHEELEK  T.  McINTZRB.  (No.  4775.) 
(Supreme  Court  of  Montana.  Jan.  4,  1921.) 
Appeal  from  District  Court,  Hill  County.  Nor- 
ris,  Hurd  &  Hauge,  of  Havre,  for  appellant. 

PER  CURIAM.  On  motion  of  appellant,  the 
appeal  in  the  above-entitied  cause  is  dismissed. 


WINNICrr  V.  FIRST  STATE  BANK  OF 

WINNETT.  (No.  4710.)  (Supreme  .Court  of 
Montana.  Jan.  11,  1921.)  Appeal  from  ^a- 
trict  Court,  Fergus  County;  Roy  B.  Ayers, 
Judge.  Wm.  M.  Blackford,  of  Lewistown,  for 
appellant  Frits  Harri,  of  Lewistown,  in  re- 
spondent. 

PER  CURIAM.  On  motion  of  appellant,  the 
appeal  in  the  above-entitled  cause  is  dismissed. 


GILBERT  T.  STATE.  (No.  A-8780.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  Nov. 
22,  1921.)  Appeal  from  County  Court,  Tulsa 
County;  W.  B.  WiUiams,  Judge.  Charles  GU- 
bert  was  convicted  of  a  violation  of  the  pro- 
hibitory liquor  law,  and  he  appeals.  Affirmed. 
D.  G.  Elliott,  of  Tulsa,  for  plaintiff  in  error. 
The  Attorney  General  and  B.  L.  Folton,  Asst. 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Charles 
Gilbert,  was  tried  and  convicted  In  the  county 
court  of  Tnlsa  county  on  an  Information  charg- 
ing that  in  said  county,  on  the  11th  day  of  Au- 
gust, 1919,  be  did  unlawfully  fasve  in  his  pos- 
session certain  intoxicating  liquor,  to  wit,  36 
pints  of  Choctaw  beer,  which  said  Choctaw 
beer  contained  more  than  one-half  of  1  per 
cent,  of  alcohol,  measured  by  volume,  and  cap- 
able of  being  used  as  s  beven^ce,  with  the  un- 
lawful intent  to  barter,  seU,  and  otherwise  dis- 
pose of  the  same,  and  bis  pnntohmettt  fixed  at 
confinement  in  the  county  jail  for  6  months  and 
a  fine  of  $500.  From  the  Judgment  rendered  to 
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accordance  with  the  verdict  on  the  26tli  day 
of  March,  1920,  he  appealed  hy  filing  in  this 
court  on  May  22,  1920,  a  petition  in  error 
with  ease-made.  The  errors  assigned  are  that 
the  Terdict  is  contrarr  to  the  law  and  the  evi- 
dence: that  the  conrt  erred  In  admitting  in- 
competent testimony,  and  erred  in  oTerruIing 
the  motion  for  a  new  trial.  The  defendant  is 
not  represented  by  counsel  in  this  court,  bat 
we  have  examined  the  record  and  find  no  mate- 
rial error,  and  we  think  the  testimony,  without 
any  doabt,  is  ample  to  sustain  the  conTiction. 
The  Judgment  of  the  lower  court  is  therefore 
affirmed. 


KING  T.  STATU.  (No.  A-405S.)  (Crimi- 
nal Court  of  Appeals  of  Oklahoma.  Not.  23, 
1921.)  Appeal  from  County  Court,  Caddo 
County;  C.  B.  Case,  Judge.  Tom  ^ng  was 
convicted  of  a  violation  of  the  prohitKltory  liquor 
law,  and  he  appeals.  Amwal  dismissed.  Mor- 
gan ft  Osmond,  of  Anadarko,  for  plaintiff  in 
error.  Tht  Attoniv  Geneial,  for  the  State. 

PBB  OURIAM.  EWntUf  in  error,  Tom  King, 
was  convicted  on  a  charge  of  selling  one  quart 
of  whisky  to  Ira  Hamilton,  and  was  sentenced 
to  be  confined  In  the  conntr  Jail  for  SO  days  and 
to  pay  a  fine  of  960.  From  the  Judgment  he 
appealed  by  filing  in  this  court  on  August  17, 
1921,  ■  petition  in  error  with  case-made.  His 
counsel  of  record  has  moved  the  court  to  dis- 
misa  the  appeal.  The  motion  to  dismiss  is  sus- 
tained, and  it  is  ordered  that  the  appeal  herein 
be  dismiaaed. 


STATE  V.  KAMSET  et  al.  (No.  A-S262.) 
(Criminal  Court  of  Appeals  of  OkUhoma.  Nov. 
16,  1921.)  Appeal  from  District  Court,  Wash- 
ington County;  R.  B.  Boone,  Judge.  A.  ]j. 
Ramsey  and  A.  T.  &nlth  were  charged  with 
Sabbath  breaking,  by  conducting  a  moving  pic- 
tare  show  on  Sunday.  Demurrer  to  information 
sustained,  and  the  state  appeals.  Affirmed. 
The  Attorney  General  and  A.  O.  Harriaon,  Go. 
Atty.,  of  Bartlesville,  for  the  State.  Graven 
&  Heyl,  of  Bartlesville,  for  defendants  in  error. 

BESSET,  J.  A.  L.  Ramsey  and  A.  T.  Smith 
were,  by  information  filed  In  the  district  court 
of  Washington  county  on  January  9,  1918, 
charged  with  Sabbath  breaking  by  conducting 
a  moving  picture  show  on  Sunday.  The  de- 
fendants filed  a  demurrer  to  said  information, 
on  the  ground  that  the  allegations  in  said  in- 
formation did  not  state  a  public  offense  against 
the  laws  ni  the  state  of  Oklahoma.  This  de- 
murrer was  by  the  court  sustained,  and  the 
state  appeals.  The  question  here  involved  is 
identical  to  that  in  the  caae  of  State  t.  Clint 
bniUi.  108  Fae.  878,  and  for  the  reasons  stat- 


ed therein  the  ruling  of  the  trial  court,  sustain- 
ing defendants'  demurrer,  is  affirmed. 
DOYLE,  P.  J.,  concurs. 

MATSON,  J.,  disqualified,  and  not  partidpat- 
iog. 

Ex  parte  TAYLOR.  (No.  A-4118.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  Nov.  16, 
1921.)  Application  by  Frances  Taylor  for  writ 
of  habeas  corpus  to  be  admitted  to  bail  in  a  pend- 
ing cause  charging  applicant  with  murder.  Bail 
allowed.  Walter  Mathews,  of  Gushing,  for  pe- 
titioner. S.  P.  Treeling,  Atty.  Qen.,  and  B.  !«. 
Fulton,  Asst  Atty.  Gen.,  for  respondent. 

PER  CURIAM.  On  the  4th  div  of  Norember, 
1921,  petitioner  filed  in  this  conrt  her  verified 
application  for  writ  of  habeas  corpus  to  be  ad< 
mitted  to  bail  in  a  cause  pending  and  to  be  tried 
in  the  superior  court  of  Creek  county,  Okl., 
wherein  she,  the  said  Frances  Taylor,  is  charg- 
ed with  the  murder  of  one  Tennessee  Watson. 
Petitioner  alleges  that  she  is  now  confined  in 
Jan  in  Creek  county,  Okl.,  by  D.  Y.  Uvingstou, 
sheriff  of  Creek  county,  Okl.,  and  that  she  is 
held  in  custody  by  virtue  of  commitment  Issued 
by  George  Ham,  of  Creek  county,  as  examin- 
ing magistrate,  npon  a  prdlminary  ezamina,tion 
wherdn  the  petitlouer  was  charged  with  ttAi 
offense.  Attached  to  the  application  is  a  tran- 
script of  the  evidence  introiduced  at  the  pre- 
liminary examination  of  petitioner,  and  also  af- 
fidavits in  additional  support  of  her  application, 
and  petitioner  further  alleges  that  the  proof  of 
her  guilt  of  the  murder  is  not  evident,  nor  the 
presumption  great,  as  appears  from  the  evi- 
isncB  Introduced  at  the  preliminary  examination 
and  the  additional  affidavits.  Petitioner  fur- 
ther alleces  that  on  the  1st  day  of  November, 
1921,  she  made  application  to  the  Judge  of  the 
superior  court  of  Creek  county,  Okl.,  for  writ 
of  habeas  corpus  to  he  admitted  to  bail  on  said 
charge,  and  that  on  said  hearing  said  Judge  de- 
nied bail.  Without  entering  into  dlBCUSsion  of 
the  evidence  totroduced  against  the  petitioner 
at  the  preliminary  examination  and  of  the  ad- 
ditional evidence  in  the  form  of  affidavits  that 
the  petitioner  has  presented  to  this  court  in 
support  of  her  application  to  be  admitted  to 
bail,  we  deem  it  sufficient  to  say,  that  a  careful 
examination  of  this  application  convinces  this 
court  that  petitioner  is  entitled  as  a  matter  of 
legal  right  to  be  admitted  to  bail  in  said  cause. 
Wherefore  it  is  considered  and  adjudged  that 
petitioner  be  admitted  to  bail  In  the  sum  of 
$16,000  for  the  appearance  of  said  Frances 
Taylor  to  answer  said  charge  in  the  superior 
court  of  Creek  eoun^,  Okl.,  under  the  terma 
and  conditions  provided  by  the  law,  said  bond 
to  be  approved  by  court  clerk  of  said  Creek 
county,  and  upon  approval  the  aaid  defendant 
(petitioner)  to  be  discharged  from  custody  by 
the  sheriff  of  Creek  county. 
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ABATEMENT  AND  REVIVAL. 

II.  AHOTHEIR  ACTION  PEINDING. 

4=s>9  (Or.)  Suit  held  not  barr«d  by  peodiog 

ith  "  -      —  - 


action  vith  divers  parttcsv 

I'ruit  TJnion,  222. 


-Pbez  Go.  T.  Salem 


IV.     TRANSFER     OR     DE3VOLUTION  OP 
TITLE,  RIGHT,  IKTBRB5T,  OR 
U  ABILITY. 

<S=MI  (Okl.)  Action  to  cancel  stipulation  modi- 
fying lease  does  not  abate  on  transfer  of  plain- 
tiffs interests.— Carlile  v.  National  Oil  &  De- 
velopment Co.,  377. 

^»47  (Okl.)  Ma;  continue  in  plaintiff's  name 
or  transferee  be  Bubatitnted.— Carlile  v.  Na- 
tional Oil  &  Developmrat  Co..  377. 

T.  DEATH  OP  PARTY  AND  REVIVAL  OP 
ACTION. 

(A)  Abatement  or  Snr-rlval  of  Action. 

•S=»58'/2  (Idaho)  Proceeding  to  remove  officer 
does  not  survive  officer's  death.— I^gert  t. 
Harrison,  719. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement. 
4&=>l  (Cal.Atfp.)  Deposit  of  checks  for  deliv- 
ery to  contractor  wnen  defects  remedied  not 
an  "accord  and  satisfaction." — Hallenideben  v. 
Heine  Piano  Co.,  942. 

<S=>II(2)  (Wash.)  Not  shown  by  receipt  of 
letter  inclosing  check  for  balance  of  advance 
premium  in  full  payment  of  our  account. — Lon- 
don Guaranty  &  Accident  Co.  v.  Western 
f^melting  &  Power  Co.,  814. 
<S=>25(1)  (CaLApp.)  Most  be  spedaUy  plead- 
od.— Reed  v.  Cornell,  608. 

ACCOUNT. 

Z.  RIGHT  OS*  ACTION  AND  DKPENSBS. 

«=>7  (Csl.)  Will  lie  for  frand.-Siiath  r.  Blod- 
ffet.  584. 

ACCOUNT  STATED. 

(Ariz.)  Prior  accounts  merged  in  "stat- 
ed account." — Chittenden  &  Eastman  Co.  v. 
Leader  Furniture  Co.,  843. 
<@s=>6(2)  (Cai.App.)  Failure  to  reply  to  letter 
stating  amount  of  claim  held  not  an  admission 
of  correctness  in  view  of  answer  to  prior  let- 
ter.—Herspring  V.  United  Canneries  Co.  of 
California,  966. 

<!c=>6(2)  (Colo.)  Retention  of  bills  without  ob- 
jection IS  insufficient  to  establish  account  stated. 
—Lee  V.  Cerise,  47. 

<^=>18(l)  (Ariz.)  Manner  at  pleading  account 
stated.- Chittenden  &  Eastman  Go.  t.  Leader 
Furniture  Co.,  S4S. 

Agreement  to  pay  need  not  to  be  aDeged  in 
suing  on  account  stated.- Id. 
<S=9l8(l)  (Cal.)  Defendant's    allegations  of 
fraud  held  sufficient.— Parsons  v.  Segno.  680. 
<^t8(2)  (Cal.)  To  falsify  for  fraud  or  mis- 
take, facts  musla^  pleaded,  reopening  asked 


for,  and  proof  confined  to  allegations. — Parsons 
V.  Segno,  580. 

®=»I9(3)  (Cal.)  Evidence  held  sufficient  to 
show  account  stated.— Parsons  v.  Segno,  580. 

Evidence  held  to  show  repudiation  of  void 
contract  and  substitution  of  new  contract— Id. 

ACKNOWLEDGMENT. 

II.  TAKING  AND  OBRTIFXCATB. 

®=»20(2)  (Cal.App.)  Execution  of  chattel 
mortgage  before  joint  benefidary  void. — Ram- 
sey V.  California  Pacldng  Corporation,  481. 

m.  OPBtBATION  AND  BPrBOT. 

^=>5Z  (CalJkpp.)  In8ti*ument  acknowledged 

before  grantee  not  entitled  to  record.- Ramsey 
V.  California  Packing  Corporation,  481. 

ACTION. 

See  Abatement  and  Bevinl;  Dismissal  and 
Nonsuit 

XI.  NATURE  AND  PORM. 

4sa39  (Or.)  Remedy  for  foredoaure  of  lien 
on  property  ezdusiTe.— Cordrey  v.  TbB  Bee, 
202. 

ni.  JOINDER,  SPLITTINO.  CONSOLIDA- 
TION. AND  SEVERANCE. 

<@=>4I  (OrO  Plaintiff  may  not  join  tort  and 
contract— Gary  Coast  Agency  v.  Lawrey,  214. 
®=>53(l)  (Kan.)  Officer  monthly  claiming  sal- 
ary, and  not  claiming  share  in  excess  fees  un- 
til after  term,  held  not  to  split  cause  of  ec- 
tion.— Barrett  v.  Board  of  Com'rs  of  Uont- 
gomery  Count?,  1098. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 
See  Ezecntors  and  Administraton. 


ADMntALTT. 


See  Shipping. 

I.  JVRIBDICnON. 

€=^20  (Or.)  No  jurisdiction  of  proceeding  to 
recover  damages  for  injuries  received  on  dock. 
—Cordrey  v.  The  Bee,  202. 

ADVERSE  POSSESSION. 

I.  NATUHbi  AND  REQUISITES. 
(B)  Actnnl  FoMesalon. 

•@=^24  (CaLApp.)  Clandestine  acts  held  not 
to  amount  to  continuous  and  uninterrupted 
possession.— In  re  Waason,  793. 

(O)  PnTment  of  Taxea. 

9=995  (CalJVpp.)  Payment  of  taxes  on  very 
land  in  controversy  must  be  proved. — In  re 
WasBon,  783. 


201  P.— 71 


(1121) 


Digitized  by 


Google 


Appeal  and  Erao* 


201  FAOZFIC  BEPOBTEB 


1122 


II.  OPERATION  AMD  EFFECT. 

(A)  Extent  of  PonscwIob. 

^100(4)  (Cal.App.)  De«d  te  color  of  title 
only  to  land  actually  described^In  re  WaBson, 


PosBesedoQ  of  land  conveyed  not  conBtructive 
posBeBBion  of  land  not  included  in  deed- — Id. 

AFFIDAVITS. 

€=^2  (Hoit.)  Guardian  proper  person  to  make 
affidairit  in  oebaif  of  incompetent  minor.— In 
re  Stinger's  Estate,  6^. 
«=s»l2  (Mont)  Made  prior  to  statute  requir- 
ing notary  to  affix  seal  not  defective  because 
such  Mil  not  affixed.— In  re  Stinger's  Bstate, 
093. 

A6ENCT. 

See  Principal  and  Agent. 

.UilENATDIG  AFFECnom 
See  Husband  and  Wife,  ^324-384. 

ANDCALS. 

See  Carriers,  ^211-280;  BaOroads,  ^attil- 
441, 

9»I0  (Wyo.)  Ownership  of  oriiinal  brands 
on  cattle  prima  fade  proctf  of  ownership.— 

Richey  t.  Sute,  154. 

^s>23(l)  (Wash.)  Tender  of  amount  due  agis- 
ter necessary  on  demand  for  poasession. — Mia- 
ard  T.  Schumaker,  900. 

^=326(1)  (Colo.)  Agister's  lien  statute  strict- 
ly construed.— McKee  live  Stock  Go.  V.  Menzel, 

Agister's  lien  dependent  on  exclusive  posses- 
sion.—Id. 

$S326(2)  (Colo.)  Agister's  lien  not  given  to 
owner's  Bervant.— M(^e  Live  Stock  Co.  v. 
Mentel,  52. 

«=>102  (Idaho)  OflFense  in  use  of  catUe  range. 
—State  T.  Bidegain,  312. 

ANTI-TBUSX  LAWS. 
See  BCoDopolies,  «s»K^lT. 

AFPIiAL  AND  ERBOR. 

See  Certiorari;  Criminal  Law.  «=i»100^1189; 

Exceptions,  Bill  of. 
For  review  of  mlinga  in  pardcular  actions  or 

JiroceedingB,  see  also  the  vsrions  specific  top- 
es. 

I.  NATURE  AND  PORH  OP  REMEDY. 

«=»l  (Ofcl.)  Right  of  appeal  statotory.— In  re 
Muskogee  Gas  &  Electric  Co.,  358. 

m.  DECISIONS  RBVIBWABUB. 
0D>  FlB«lIt7  Of  D«t«niilMtIOB. 

^=371(3)  (Or.)  Temporary  and  interlocutory 
injunction  order  not  appealable.— Breese  v. 

Bramwell,  729. 

<B)  Natare,  Seope,  and  Bflect  ot  De- 
clsfom. 

4=>II0  (Cal.App^  Order  granting  new  trial 
not  appealable. — Schomaker  v.  Boemer,  803. 
^saM9  (Kan.)  Decision  refusing  to  retax  costs 
forming  part  of  Judgment  previously  affirmed 
held  to  relate  exdnsively  to  costS)  and  not  re- 
viewable.—B^rd  V.  Shafer,  82. 

IV.  RIGHT  OF  REVIEW. 
(A)  PeraoM  B»title«. 

«ss>l5q(l)  (Okl.)  Interest   in  subject-matter 


tax  assessment  act  defined.— In  re  Muskofree 
Gas  ft  Electric  Co.,  358 


<B)  BBtApreii  WaWcv,  w  AvvMBsents 
ACcettav  Rlvht. 

«=9l58(2)  (Cal>pp.>  Payment  of  iodgment 
to  prevent  execution  sale  does  not  prerent  mp' 

peu.— Levin  v.  SaroBF,  961. 

V.  PRESENTATION     AND  RESERVATION 
IN  LOWER  COURT  OF  GROUNDS 
OF  REl^W, 

(A]  Isvaea  mmA  (kneattona  !■  I/owcr  Cosrt. 

^109  (Wssh.)  Point  not  pleaded  or  raised 
before  verdict  not  coosldered  on  appeaL— Oli- 
ver V.  P(dson,  288. 

«s>l73(2)  (CalApp.)  Claim  of  fraud  not 
pleaded  and  asserted  for  first  time  on  appeal, 
not  available.— Buell  r.  Buell,  938. 

(B)  Objeetlons  and  Motions,  mmA  RwIIbks 

Thareom. 

^189(3)  (Cal.)  Objection  to  dismissal  of 
Cross-complaint  and  separate  defense  must  be 
made  below.— McCuUy  v.  McArthur,  323. 
^204(3)  (Cal^Asp.)  Raintiffs  conM  not  com- 
plain of  parol  eviaenee  not  objected  to.— Gaine 
V.  Polkin^om,  936. 

<^=»205  (CalJ^pp.)  Error  In  exclusion  of  evi- 
dence as  to  conversation  not  shown  when  no 
attempt  made  to  show  nature  of  conversation. 
— BeUone  v.  Klelnau,  977. 

«=»207  (Utah)  Without  request  to  withdraw 
improper  remarks  of  counsel  or  to  instmct  the 
jury  to  disregard  them,  the  error  is  not  review- 
able.—Perrin  V.  Union  Pac.  R.  Co.,  405. 
4=^16(1)  (Cslo.)  Nondlrection  of  jury  not 
availaUe  in  absence  of  request.— Le  Doox  t. 
Horowite,  880. 

«=>230  (Mont.)  Timely  objections  necessary 
for  review.— Slack  t.  Brown,  665. 
<s»230  (Utah)  No  complaint  that  answer  was 
not  Btricken  where  qnestion  not  objected  to. — 

Lewis  V.  Davis,  861. 

^9236(2)  (CaLApp.)  No  complaint  of  amend- 
ment where  additional  time  to  ^ead  was  not 
requested.— People  v.  Oifford,  469. 
«=9237(l)  (Or.)  Misconduct  of  counsel  in  ar- 
gument to  jury  held  not  ground  for  reversal  in 
absence  of  request  for  further  action  by  court. 
— RoBtad  V.  Portland  Ry.,  Light  &  Power  Co., 
184 

«B9'237(I>  (Utah)  Without  request  to  with- 
draw improper  remarks  of  counsel  or  to  in- 
stmct the  jury  to  disregard  them,  the  error  is 
not  reviewable.— Perrin  v.  Union  PaC;  B.  Co., 
405. 

(0>  ExceptloBS. 

•9=9260(2)  (Utah)  Ruling  excluding  evidence 
not  excepted  to  not  reversible  error. — Byram  v. 
Payne,  401. 

«e;>263(I)  (Colo.)  Exception  to  instrnetion  is 
essential  to  review^I^  Doux  v.  Herowits.  880l 

VII.  REaUIBITBS  AND  PROGKBDING8 
FOR  TRANSFER  OF  CAUSE. 

<A)  Tim*  of  TsUbc  PsoeeedlBve. 

«8s>346(l)  (Wash.)  Void  grant  of  new  trial 

Buspends  time  for  appeal.— Bosers  v.  Savage, 
768. 

«=»3S6  (Okl.)  Petition  in  error,  filed  more 
than  six  months  after  judgment  dismissed. — 
Butler  T.  Chateau,  660. 

^=»356  (Okl.)  Appeal  will,  be  diBmisaed  where 

fetition  in  error  i8  not  filed  within  Bix  months 
rom  final  judgment  or  order  appealed  from.— 
Nowahoma  Oil  &  Oas  Co.  v.  Longbone,  660. 

(B)  Petition  or  Prayer.  Allowaaee,  aad 

Certiaeate  or  ASid«Tl«. 

®»36l(3)  (Wyo.)  Paragraph  insnffident  as 
assignment  of  error  may  be  retained  to  aid  the 
petition  in  error  as  to  description  of  the  fadg- 
ment— HaU  OU  Co.  v.  Barquin,  160. 

(C)  PaTBteBt  oC  Fees  or  Vosta,  aaA  BoaOa 

or  Otber  Secnritlea. 


^3382  (Wash.)  Sapersedea^bonds 

held  not  excessive,— State  v.  lyiSy,  7. 

Loss  sustainable  to  be  ew 
amount  of  bond.-I«i9i'i2ed  by 


reqwrcd 
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^387(4)  (Ariz.)  Notice  of  appeal  is  essential 
to  effect  appeal,  and  bond  without  notice  is  in- 
valid, thougn  reciting  tliat  notice  was  given.— 
Beed  t.  GBambeni,  96. 


(D)  Writ  Of  Brror,  CUatlon,  or  KotlM. 

<^s»422  (Cal.)  Failure  of  notice  of  appeal  to 
■specify  court  to  wliich  taken  held  not  ground 
for  dismissal.— Babe  v.  Lloyd,  £^8. 
«s>430(l)  (Ariz.)  Notice  of  required  by  stat- 
ute held  Joilsdictional.— Beed  t.  diambera,  9a 

VIII.  BPFEOT  or  TRANSFBR  OP  CAVSB 
OR  FROCBKiDINaS  THEIRDPOR. 


(A)  Powers 


anil  Proceedings 
Court. 


of  Lower 


^=>436  (Arli.)  Until  notice  of  appeal  is  given, 
a  iMmd  on  file  ii  aubiect  to  order  ci  th«  court.— 
Reed  t.  Chamber^  98. 

X.   BBCOBD  AHD    PROCBBDlMes    HOT  IN 
RBCORO. 

(A)  Hatters  to  be  Sliown  by  Reeord. 

^9500(2)  (Wyo.)  Bulings  must  be  shown  by 
journal  entries  in  record.— Bader  v.  Mills  & 
Baker  Co.,  1012. 

«=^50l(2)  (Wyo.)  Bxceptiona  must  be  shown 
by  journal  entries  in  record. — Bader  v.  HiUs  & 
Baker,  Co..  1012. 

(C>  Heeoaalty  of  Bill  of  Bxoeptloas,  Case^ 
or  Statement  of  Facts. 

«sak544(l)  (Nev.)  In  absence  of  statement  or 
bill  of  exceptions,  order  denying  motion  (or 
new  trial  must  be  affirmed. — Mexican  Dam  St 
Ditch  Co.  V.  Schultz.  548. 

^»553(t)  (Idaho)  Where  not  properly  pre- 
sented by  transcript,  l>ill  of  exceptions  or  in  re- 
sponse to  praecipe,  instructions  cannot  be  re- 
viewed.— Stringer  v.  Bedfield,  714. 

(D)  Contents,  Maldnar,  and  Settlement  of 
C«««  or  Statement  of  Facta. 

^»557  (Wash.)  Doty  of  preparing,  serving, 
and  filing  statement  of  facts  is  on  appellanL — 
Niseen  v.  Cbaa.  H.  Lilly  Co.,  743. 
«s>564(5)  (Wash.)  Statement  of  facts  must 
be  served  and  filed  within  the  statutory  period 
of  90  days.— Nissen  v.  Chas.  B.  I4Uy  Co.,  743. 
4s»573  (OKI.)  Case-made  not  filed  in  lower 
court  is  nullity.— Waldoek  t.  Sinclair,  661. 

(B)  Tnuismlsston,   Fllimff,   PrIntlnVf  and 
Serrlc*  of  Coplea. 

«=s>622  (CalJ^pp.)  Transcript  Ik  not  overdue 
before  notice  of  denial  of  new  trlaL— Cady  v. 
Sanford,  961. 

4=s>627(l)  (Or.)  Appellate  court  has  no  juris- 
diction wnere  transcript  not  filed  within  30 
di^rs.— Peterson  v.  Seals,  727. 

(I)  DefeetSt  Objections,  Amendment,  and 
Correction. 

«s»638  (Okl.)  Case-made  not  filed  in  lower 
court  is  nullity  and  after  expiration  of  six 
months  appeal  will  be  diamlBsed.— Waldock  t. 
Sinclair,  661. 

«=9644(2)  (Wash.)  Party  htfbr  not  estopped  to 
take  advantage  of  failure  to  file  a  proposed 
statement  of  facta  within  statutory  penod.— 
Nissen  v.  Chas.  H.  Mly  Co.,  743. 
«s»653(l>  (Or.)  Supreme  Court  has  no  power 
to  amend  record  of  court  bidow.— Peterson  t. 
Heals. 

«3a6S3(2)  (Wyo.)  Court  on  appeal  cannot  al- 
ter bill  of  axeeptaons.— Ball  Oil  Co.  t.  Barquin, 
160. 

^=3659  (3)  (Cal  J^pp.)  Original  complaint 
made  part  «  record  on  appeat— Bamsey  v. 
California  Packing  Corporation,  481. 

<J)  OonelMlTcness  nnd  Effect.  Impeaoli- 
Iniir  and  Oontradletinsr. 

«=»662(2)  (Or.)  Official  record  of  court  below 
imports  aoaolute  verity  as  to  time  of  entry  of 
jodgment^Petenon  v.  Beala,  727. 


4=»662(8)  (Or.)  Where  statutory  proeedare 
Is  not  followed  m  settling  a  disputed  matter  in 
bUI  of  exceptions,  the  appellate  court  Is  bound 
by  the  bill  as  Qent  up.— Oary  Coast  Agency  v. 
Lawrey,  214. 
«»670(l)  (Or.)  Official  record  of  court  he- 
low  imports  absolute  verity  as  to  time  of  cmtry 
of  judgment,  and  cannot  be  ctmtradieted  by  af- 
fidavits.—Peterson  V.  Seals,  727. 

(K)  <|aestlons  Presented  for  Review. 

^»673(3)  (Cal.App.)  In  view  of  record  Judg- 
ment held  not  shown  to  be  res  judicata.— Smitii 
V.  Bach,  611. 

«=»684(2)  (Calj^pp.)  Refusal  to  grant  con- 
tinuance cannot  be  consldwed  where  not  shown 
in  the  record.— Producers'  Hay  09.  r.  Har- 
ney, 801. 

®=>692(l)  (Kan.)  Where  excluded  evidence 
was  not  abstracted,  propriety  of  exdusion  will 
not  be  reviewed.— Myers  v.  Mills,  866. 
^=>694(l)  (CalJlap.)  Sufficiency  of  evidence 
not  reviewable,  where  bill  of  exceptions  does 
not  specify  inanffldendes.— Olarkson  v.  Moir, 
474. 

<^70l(3)  (Idaho)  AppUcabiUty  of  instme- 
tions  cannot  be  considered  in  absence  of  evi- 
dence, unless  clearb'  erroneous.— Newman  v. 
Oregon  Short  Line  B.  Co.,  710. 
«=»704(2)  (CaJ.App.)  Finding  adeemed  suffi- 
cient when  evidence  bearing  thereon  not  print- 
ed.—Munro  V.  Whitiow,  964. 

Record  held  not  to  show  error  in  finding  that 
tax  deed  was  void.- Id. 

(L)  Matters  Not  Apparent  of  Reeord. 

<S=»714(4)  (Cal.ApP.)  Statements  of  attorneys 
outside  record  may  not  be  considered  by  ap- 
^Uate  courts-producers'  Hay  Go.  v.  Harney, 

XI.  ASSIONHBNT  OP  BRROBS. 

^=»7I9(I)  (Utah)  Assignment  of  errors  nec- 
essary.—Perrin  V.  Union  Pac.  B.  Oo.,  406. 
€=»728(3)  (Cal.)  Assicnment  to  exdusion  of 
evidence  insufficient  where  no  particular  evi- 
dence referred  to  nor  any  offer  to  prore  stated. 
-Parsons  v.  Segno,  580. 

€=s>732  (Wyo.)  General  assignment  that  court 
erred  in  overruling  motion  for  new  trial  brings 
up  all  questions.— Han  Oil  Co.  v.  Sailquin,  160. 
^3^740(2)  (CalJ^pp.)  Assignment  that  court 
failed  to  find  material  allegations  of  answer 
too  general^People  v.  Oifford,  469. 

XXI.  RRIBFS. 

^=n757(3)_  (Cal.)  Assignments  not  considered 
where  rulings  not  printed  in  briefs  nor  errors 
shown. — Parsons  v.  9egno,  680. 
«s»758(2)  (Cal.App.)  Finding  deemed  snffi 
cient  when  not  questioned  in  brief.— Munro  v 
Whitlow,  964. 

«s»758(2)  (Kan.)  Befused  Requested  instruc 
tion  not  conddered  where  no  reason  assigned. 
— Erbardt  v.  City  of  Bosedale,  1108. 
^762  (CaLApp.)  Matter  raised  first  In  dos 
ing  brief  not  considered. — Calexieo  Lumber  Go. 
V.  Bmerson,  612. 

^765  (Wyo.)  Time  of  fi^  briefs  may  be 
extended  on  application  before  expiration.— 

Fried  v.  Ouiberson,  864. 

«=»772  (Wyo.)  Court  has  power  to  extend 
time  for  briefs  after  expiration  thereof. — Fried 
V.  Ouiberson,  S54. 

^aintiffs  in  error  held  entitied  to  extension 
of  time  for  filing  briefs  on  application  after 
time  expired. — ^Id. 

Filing  of  briefs  sfter  expiration  of  time 
held  ineffectual  .—Id. 

4s>773(5)  (Okl.)  Jndnnent  may  be  reversoil 
on  brief  of  appellant  where  appellee  has  failed 
to  file  brief.— Lnsk  t.  Blrod  &  Stine,  997. 

XIII.  DISmSSAL,  WITHDRAWAI-,  OR 
ABANDOHSIBIIIT. 

«s>78l(n  (Wyo.)  Moot  questions^^Til 
ed.— -North  Laramie  LandOiwi^sclBpfanui,'!' 
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«a»78l(4)  (N.M.)  Writ  of  error  not  diuniSBed 
aa  biTolTinc  only  a  moot  qaeitlon.— Now  Mexico 
Motor  Corporation  t.  Bllsa,  106. 
^»78l(5)  (Wyo.)  Change  in  membership  of 
defendant  board  of  county  commissioners  not 
cronnd  for  disnuBaing  injunction  proceeding. 
—North  Laramie  Land  Co.  v.  Hoffman,  1022. 
«s»799  (liahe)  Motion  to  diamisa  appeal  for 
failure  to  serve  garnishee  deniedt  wnere  not 
Rhown  a  necessary  party.— Pioneer  Bank  & 
Trust  Co.  T.  Andma.  708. 
^33801  (4)  (Wyo.)  Review  on  merita  not  to  be 
had  on  motion  to  dismiss.— Ball  On  Co.  t.  Bar- 
qnin,  160. 

<&=980l(4)  (Wyo.)  Merits  not  considered  on 
mot^n  to  dismiss.— North  Laramie  Land  Co. 
V.  Hoffman,  1022. 

XT.  HBARIHO  AHD  raiHSlABlHO. 

^832(1)  (Nev.)  Rehearing  not  essential  to 

Srocure  moaification  of  judgment.— Studebaker 
;roB.  Co.  of  Utah  v.  Witcher,  822- 
<3=»833(5)  (Nev.)  Behearing  for  purpose  of 
modifying  judgment  denied.— Btndebaker  Bros. 
Co.      Utah  T.  Witcher,  822. 

XVI.  KB  VIEW. 

(A)  Beope  and  Bxtmt  1b  CtamanU. 

<»=9842(l)  (CaLApp.)  What  constitates  trlTial 
imperfeotions  in  work  under  contract,  ques- 
tion of  fact  and  not  reviewable.-^3onrad  v. 

Foerst.  795. 

«5>e43(2)  (Wash.)  On  ^ipeal  from  order 
granting  new  trial  grounds  not  passed  on  by 

trial  court  not  diBcussed. — ^In  re  Skagit  Biver 
Power  Plant  300. 

4s»847(2)  (Idaha)  In  equity  caae,  inatmetiona 
to  an  advisory  Jury  urill  not  be  rerlewed.— Frit* 
rher  V.  KeUey,  1037. 

•@=:>854(6)  (Caf.App.)  Order  granting  new 
trial,  general  in  its  terms,  affirmed  if  properly 
granted  on  any  of  grounds  assigned. — ^Roberta 
V.  Southern  Pac.  Co.,  968. 
4=»863  (Okl.)  Scope  of  review  on  appeal  from 
sustaining  of  demurrer  and  motion  tor  judg- 
ment OD  pleading  stated. — Carlile  r.  National 
Oil  &  Development  Co.,  377.  . 

<B>  Interlocoto>7(  Collateral,  and  Snpple- 
mentary  Proceedlnara  and  <kneBtIouM. 

4=9870  (3)  (Cai.App.)  Order  transferring 
cause  not  reviewable  on  appeal  from  order  dis- 
missing.— Detcls  v,  Lawrence,  608. 
«=>870(6)  (CaLApp.)  Order  granting  new 
trial  not  reviewable  on  appeal  from  Judgment 
in  snbsequent  trial. — Schomaker  v.  Roemer,  803. 
>3=>870(6)  (Utah)  Record  of  first  trial  at  end 
of  which  Goart  granted  a  new  trial,  preserved 
in  bill  of  exceptions,  is  reviewable  on  appeal.— 
Ferrin  v.  Union  Pac.  R.  Co.,  405. 

(C)  PartleM  Elltitled  to  Allege  Error. 

^880(2)  (CaLApp.)  Error  In  finding  as  to 
common  ownership  of  defendant  corporations 
Aeld  avall&ble  only  to  those  with  which  ^ain- 
tiir  had  no  coDtract.— Norris  t.  Campbell  Elec- 
tric Corporation,  132. 

<&=»882(I2)  (Wyo.)  Want  of  clearness  in  in- 
strnctions  given,  having  been  in  requested  in- 
structions, not  ground  of  complaint. — Bader  T. 
Mills  &  Baker  Co..  1012. 

Error  in  instruction  following  language  of 
regneat  invited.- Id. 

(D)  Aanendni«nta»  Additional  Praofst  and 
Trial  of  Canaa  Anew. 

^889(2)  (Wash.)  Necessary  amendments 
will  be  considered  to  have  been  made.— Har- 
ringer  r.  Keenan,  306. 

(B)  Preanmvtlana, 

<3=»907(2)  (Monf.)  In    absence    of  evidence 

i'udgment  presumed  reasonable. — State  v. 
Iroadwater  Elevator  Co.,  6tf7. 


4=9907(4)  (Kaa.)  Where  evidence  Introdoced 
is  not  presented,  it  will  be  presumed  to  snpport 
dedalou.— 0*Roke  v.  Lederbrand,  7S. 
®=s>927(3)  (Mont.)  Evidence  viewed  most  fa- 
vorably to  plaintiff  on  appeal  from  judgment 
after  nonsuit.— Larson  v.  Uarcy,  686. 
^928(3)  (Idaho)  Presumed  that  evidence 
warranted  instractions.- Newman  v.  Oregon 
Short  Line  R.  Co.,  710. 

«=>93l(i)  (Cal.App.)  Failare  to  find  on  alle- 
gations of  answer  presumed  correct- People 
V.  Gifford,  468. 

«»93l(l)  (Cal.ApB.)  Findings  presomed  snp- 

ported.— Rieder  v.  Hogan  Co.,  w9. 
<S=>93I(I)  (CaLApD.)  Findings  of  trial  court 
are,  if  possible,  to  be  reconciled  so  as  to  sup- 
port the  judgment.— Kelliher  v.  Fitzgerald,  972. 
•=»93f(4)  (Caf.)  Assumed  in  favor  of  judg- 
ment for  plaintiff  that  court  dedded  defendant 
did  not  misunderstand  purport  of  plaintiff's 
statement  of  account.— Parsons  v.  Segno,  680. 
«=»93l(6)  (Arfz.)  Presumed  Out  trial  court 
ifcnored  incompetent  evidence.— Iflchols  v.  Mc- 
Clure.  96. 

«=»933(l)  (CalJ^pp.)  Presumption  is  in  favor 
of  correctness  of  an  order  granting  a  new  trial. 
—Roberts  v.  Southem  Pac.  Co.,  9fS8. 
«=9933(l)  (Okl.)  Motion  !a  addressed  to 
court's  diseretiqn.  and  every  presumption  fa- 
vors rulii^. — KKK  Medicine  Co.  v.  Harring- 
ton, 406. 

«a»933(4)  (Cal.App.)  Presomed  tiiat  new  trial 

was  granted  because  verdict  was  against  the 
weight  of  the  evidence. — Roberts  v.  Southern 
Pac.  Co..  958. 

®=3938(4;|  (Cal.App.)  Bill  of  exceptions  need 
not  contain  ell  evidence,  and  it  will  be  pre- 
sumed that  it  contains  enough.— Oalezlco  Lum- 
ber Go.  V.  Emerson,  612. 

(P)  DiMcretlon  of  Ijower  Coart. 

^957(1)  (Idaho)  Opening  of  default  Is  ad- 
dressed to  court's  sound  discretion,  and  Ita  or- 
dpr  is  reversible  only  for  abuse. — Sessions  v. 
Walker.  709. 

€=3^59(3)  (Okl.)  Amendment  of  pleadings  is 
within  judicial  discretion,  subject  to  reversal 
only  for  abnse. — lAmb  v.  Alexander,  619. 
iE=>g7l(2)  (Idaho)  Qualification  of  lay  wit- 
nesses to  testify  of  grantor's  mental  capacit>' 
rests  in  court's  discretion.— Friteher  v.  Kellev. 
10.37. 

€=»977(3)  (CalJVpp.)  Order  granting  new 
trial  reversed  only  wuere  discretion  abused. — 
Roberts  v.  Southern  Pac.  Co..  958. 

Grant  of  new  trial  not  set  aside  where  ease 
shows  a  reasonable  or  debataUc  Justificstion 
for  It.-Id. 

«=>977(3)  (Okl.)  Order  for  new  trial  will  be 
reversed  only  on  a  clear  showing  of  manifest 
error  and  abuse  of  discretion.— ICKE  Medidne 
Co.  V.  Harrington,  496. 

<E^977(3)  (Utah)  Order  gr.inting  new  trial 
not  set  aside  on  appeal  unless  there  ia  an  abuse 
of  diacretion.— Perrin  v.  Union  Pme,  EL  Co., 
405. 

^979(2)  (Idaho)  Trial  judge's  order  grant* 
ing  new  triiu  not  reversed,  unless  abuse  of  dis- 
cretion shown.— Seamons  v.  Davis,  716. 
€=n98I  (Okl.)  Motion  for  newly  discovered 
evidence  is  addressed  to  trial  court's  diserefiMa 
and  ruling  not  distnrhed  unless  iJMn  slmwn.- 
Lamb  v.  Alexander,  519. 

(O)  anestlona  of  Pact,  Verdlets,  and  Find- 
lavs. 

^994(3)  (Cal^  Credibility  of  witnesses  for 
trial  court.— McCulIy  v.  McArthur,  323. 
«=>994(3)  (CaLApp.)  Credibility  of  witnesses 
and  truth  of  testimony  is  for  trial  Judge,  unlcsii 
record  demonstrates  falsity.— Bellone  v,  raein- 
au,  977. 

€=>995  (Cal.)  Weight  of  evidence   for  trial 
court.— McCully  v.  McArthur,  32a 
•®=klO01(l)  (Okl.)  Verdict  supported  by  evi- 
dence  not  disturbed.- Norris  r/tllbiej 
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®=>I002  (CalJVpll.)  General  Terdict  tor  Injury 
on  highway  Bustained  by  evidence  and  spedal 
verdicts. — Jenaen  Fi^,  954. 
4s»l003  (Utah)  Appellate  court  mil  not  weigh 
evidence. — Byram  v.  Payne,  401. 
«=>I009(4)  (Okl.)  Supreme  Court  will  not 
reverse  Judgment  in  equity  case  unless  against 
weight  of  evideneev— Parka  v.  Sinai  Oil  &  Gas 
Co.,  BIT. 

Judgment  hetd  not  asaisBt  weight  of  avi- 

dence. — Id. 

«=;»I009(4)    (OkL)   Equitable    judgment  not 
set  aside,  unless  clearly  against  weight  of  evi- 
dence.— Lamb  V.  Alexander,  S19. 
«s»IOII<l).  nndlnga  on  eonfllcUns  eridenea 

not  disturbed. 

— (CalpApp.)  Cooper  v,  Vudnich,  351; 

(Mont.)  Ryan  t.  IMBtrict  No.  1  of  Powell 
County,  283; 

(Or.)  Silsby  v.  Willis.  427. 
«=:>IOII(l)  (Cat.)  Finding  of  trial  court  on 
conflicting  evidence  conclurive.— Smith  v.  Blod- 
get,  584:  (App.)  Kelliher  v.  Fitzgerald.  972. 
«s»IOII(l)  (Cal.)  Finding  of  conMbotory 
negligence  on  conflicting  evidence  auetained.— • 
Stefanich  r.  Payne,  940. 

®=3lOH(l)  (Colo.)  Judgment  on  conflicting 
evidence  not  disturbed.— McKee  lilve  Stock  Co. 
T.  Henad,  62. 

4is>fOII(l)  (Idaho)  Judgment  on  conflicting 
evidence  mast  be  affirmea— Fritcher  t.  Eelley, 
1037. 

4=»I0I2(I)  (Cal^pp.)  Wealmess  of  evidence 
for  consideration  ox  trial  ooort.— Reed  v.  Cor- 
nell. 608. 

«=»t 012(0  (Waah.)  Jadgment  afBrmed  when 
evidence  does  not  preponderate  agftinst  conrt's 
finding.— Williams  v.  T.  W.  Uttle  Co..  766. 
«s>IOI2(l)  (Wash.)  Conrt'a  finding  on  dose 

?nestion  entlued  to  weight.— Bryan  v.  Blodgett. 
58. 

€=3(015(2)  (Cat,App.)  On  conflicting  evidence 
or  when  the  question  of  probative  foroe  of  the 
evidence  arises,  grant  of  new  trial  is  not  re- 
viewable.—Roberts  V.  Southern  Pac.  Co.,  958. 
^1015(3)  (Utah)  Question  of  weight  of  evi- 
dence on  motion  for  new  trial  la  for  the  trial 
coort.— Perrin  v.  Union.Pac.  R.  Co.,  406. 

(H)  HarmlcH  Brror. 

«s>l026(t)  (Waah.)  Error  without  prejudice 
not  ground  for  teveraal^Hanrfaiger  t.  Keenaiit 

306. 

1032(1)  (CaLApp.)  Judgment  not  reversed 
unless  prejudicial  error  affirmatively  ehown^ 
Bellone  v.  KleinaD,  977. 
^=>I033(5)  (Idaho)  Appelant    cannot  com- 

Slain  of  too  favorable  instruction.— Meir-Nan- 
orf  V.  Milner.  720. 
4=>I033(S)  (Utah)  Instruction  hypothesising 
taking  of  precautions  in  defendant's  shop  and 
other  shops  Held  not  to  harm  defendant.— Lewia 
V.  Davis.  881. 

^1033(9)  (Colo.)  Verdict  nnaathorised  by 
instructions  held  justified  by  admiasion.- Ken- 
drick  V.  Price,  884. 

«=:3l04I(2)  (Wash.)  Amendment  to  allow 
greater  recovery  of  items  accruing  before  trial 
held  not  prejudicial. — Misard  v.  Schumaker, 
!)09. 

1046(1)  (Idaho)  Permitting  Improper  ten- 
der held  not  reversible  error  in  trial  before  ad- 
visory jury.— Fritcher  v.  Kelley,  1037. 
®=3l047(3)  (CaKApp.)  Striking  lease  from 
evidence  fn  action  on  chattel  mortage  held  not 
prejudicial.— Ramsey  v.  California  Packing 
Corporation,  481. 

^»I048(6)  (Kan.)  Restricting  cross-examina- 
tion on  immaterial  point  held  not  reversible. — 
Myers  v.  Mills,  850. 

•s>l046(6)  (Mont.)  Improper  cross-exami- 
nation mere  technical  violation,  and  not  rcvers- 
ible.— Wortman  v.  Luna  Park  Amoeement  Co.. 
570. 

^1050(1)  (Ariz.)  Evidence  that  Utjtired  em> 
ployee  had  dependents  prejudicial  error. — Silver 
EQng  of  Arizona  Uiidng  Co.  v.  Kendall,  102. 


Error  in  admitting  evidence  that  injured  em- 
ployee bad  dependents  not  cured  by  pleading  as 
a  set-off  payment  for  benefit  of  nim  and  his 
family.— Id. 

That  improper  evidence  of  the  number  of  de- 
pendents in  family  of  injured  workman  may 
have  reached  the  ju^  otherwise  would  not  cure 
error  in  admission  of  incompetent  evidence.— Id. 
$=»I050(I)  (Idaho)  Admission  of  document, 
otherwise  inadmissible,  to  fix  a  date,  held  hot 
reversible  error.— Fritcher  v.  Kelley,  1037. 
€=3l050(l)  (Mont.)  Error  in  admission  of 
hearaay  not  cured  by  same  evidence  being  given 
on  croaa-examination.— First  Nat  Bank  v.  Mid- 
dleton.  683. 

<C=»I052(5)  (Colo.)  Terdict  being  general,  re- 
versal necessary  for  evidence  of  Improper  ele- 
ments of  damage.— Kelliban  v.  McHutt,  37. 
^=>IOS3(3)  (Aril.)  Error  in  admission  of  evi- 
dence of  number  of  dependents  of  an  injured 
workman  Is  not  cured  by  correct  Instrdction  on 
damages.— Silver  King  of  Ariiona  MIniog  Co. 
V.  Kendall,  102. 

€=»I057(2)  (CaLApp.)  Exclusion  of  evidence 
held  barnuess,  if  error.— Matter  t.  National 
Fire  Ins.  Co.  of  Hartford,  605. 
^=sl064(l)  (Cal.)  Where  inBtructions  are 
flatly  contradictory,  they  are  prejudidal.— Starr 
V.  Los  Angeles  Ry.  Corporatioiu  689. 
«=>I066  (CalJ^pp.)  Instractlon  aa  to  execu- 
tion of  deed  saying  nothing  of  delivery  harmless 
where  there  was  no  issue  as  to  delivery. — Eph- 
raim  v.  Oakland  Title  Insurance  &  Guaranty 
Co.,  946. 

4s>l066  (Wash.)  foatmetion  allowing  recov- 
ery for  negligence  outside  of  Issues  Aefd  preju- 
dicial.—Eddy  V.  Spelger  &  Hurlbut,  898. 
^=3l068(4)  (CalJkpii.)  Defendant  Doay  not  ob- 
ject to  meaaore  of  tfamagea  in  matter  for  which 
damages  were  not  allowed.— Meyers  v.  Brad- 
ford. 471. 

<8s>l068(4)  (Wyo.)  Use  of  "could"  in  instruc- 
tion aa  to  determining  damage  for  partial  de- 
atmction  of  growing  crop  Armless,  in  view 
of  evidence  and  amount  of  verdict.— Bader  v. 
Mills  &  Baker  Co.,  1012. 
«=>I069(2)  (Wash.)  No  reversal  because  jury 
took  to  jury  room  complaint  containing  causes 
of  action  elected  against.— Oliver  v.  Poison, 
289. 

^=>I070(I)  (Okl.)  Where  evidence  sustains 
eadi  of  two  causes  of  action,  there  will  be  no 
reversal,  although  the  verdict  is  general.— Rog- 
ers V.  Benford,  646. 

4S=3>I07I(2)  (Cal.)  Srroneoos  cmdusioo  of 
law  no  ground  for  reversal  if  judgment  is  right. 
— McNutt  v.  City  of  Los  Angeles,  692. 
€=>I07I(4)  (Cal.App.)  Clerical  error  in  find- 
ings disregarded  on  appeal.— Gaine  v.  Polking- 
hom,  036. 

^31071  (5)  (Cal.)  Immaterial  fiuding  that 
deeds  were  not  made  in  contemplation  of  death 
held  not  preju^cial,— McColly  v.  McArtbur, 
323. 

^»I07I(6)  (Kan.)  Refusal  of  finding  on  is- 
sue of  actual  fraud  not  prejudicial  error  in  view 
of  special  findings  relating  to  mistake.— Hay- 
maker V.  Alford,  1112. 

(I)  Krror  WaAved  la  A»pellat«  Covvt. 

<^I078(I)  (N.M.)  Assignments,  not  briefed, 
regarded  as  abandoned  or  waived.— Hawkins  v. 

Berlin,  106. 

€=9l078(l)  (Okl.)  Assignments  not  present- 
ed or  argued  m  brief  treated  aa  abandoned.— 
Stockman  v.  Looser,  499. 
«=Aie78(0)  (DM.)  Canaea  for  new  trial  not 
presented  or  argued  in  brief  treated  as  aban- 
doned.—Stockman  V.  Loeser,  499, 

(K>  8iibse«n«ikt  Apvea.la. 

«»I096(4)  (Okl.)  Dedaion  <m  first  appeal 
is  law  or  caae  aa  to  questiona  actually  praaent- 
ed  or  necessarily  involved.— Lamb  v,u^exandc^, 
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$s>1097(l)  (Caf.App.)  Former  opinion  is  law 
of  case  on  subsequent  appeal. — Walker  t.  Har- 
bor Businesa  Blocks  Co.,  800. 

XTII.  DBTBRMINATION  AND  mSPOSI- 
TION  OF  CAUSB. 

(B)  Afflrmanoe. 

«=»l  140(1)  (Ariz.)  No  affirmance  on  condi- 
tion of  rendttltnr  where  verdict  was  enhanced 
by  incompetent  eridenee.— ^ver  Snf  of  Ari- 
zona Hitung  Co.  T.  Kendall,  102. 

(D)  ReTersal. 

4=9l  I69<7)  (Ca»pp.)  Judgment  reversed 
when  findings  on  appeal  on  judgment  roll  are 
contradictory.— Meyer  v.  Wbite,  801. 
|&»II70(6)  (Okl.)  Error  is  separation  of  ju- 
ror held  not  ground  for  reverBfil. — Woodard  v. 
Sanderson,  361. 

Irregularity  not  affecting  impartiality,  purity, 
or  reftolarity  of  a  verdict  does  not  warrant  set- 
ting it  aside, — Id. 

170(7)  (Cal^App.)  Irregularity  in  admia- 
aion  of  evidence  held  not  ground  for  reversal. — 
"Walker  v.  Harbor  Business  Blocks  Co.,  800. 
<=»lt72(5)  (CalJ^pp.)  Judgment  reversed  for 
findings  on  qnettion  of  damages.— Meyer  v. 
White,  801. 

176(3)  (Colo.)  Judgment  m»  be  direct- 
ed in  accordance  with  undisputed  erldence. — 
Davies  v.  Craig,  56. 

178(6)  (Cal.App.)  Judgment  reversed  for 
farther  evidence.— Meyer  v.  White,  801. 


(F) 


.  Proeeedlmsa  la  Iiow«v 

Court. 


^=3)  l9S(i)  (Cal.)  Statement  of  law  on  appeal 
law  of  ease.— McEwen  v.  New  Tork  Life  Ins. 
Co.,  677. 

XTIII.  LIABILITIBS  ON  BONDS  AND 
DNDBRTAKINGS. 

<t=»I226  (Ariz.)  Notice  oi  appeal  given  snb- 
segoent  to  filing  of  bond  within  statutonr  time 
vitalised  the  bond.— Beed  v.  Chambers,  9S. 

APPEARANCE. 

^39(1)  (Okl.)  Stipulation  to  arbitrate  con- 
stitutes general  appearance.— Trojan  DrUUnf 
Co.  T.  Morrison,  239. 

ABBITRATION  AND  AWARD. 

III.  AWARD. 

«s>82(S)  (Wash.)  Refusal  to  admit  oral  tes- 
timony of  an  arbitrator  tending  to  exclude  item 
the  subject  of  arbitration  according  to  award 
held  correct— Lester  v.  MtUs,  762. 

ARGUMENT  OF  COUNSEL. 

Sea  Oiminal  Law,  «=>700-730. 

ARREST  OF  JUDGMENT. 
See  Oriminal  Law,  ^»9T0. 

ASSAULT  AND  BATIKRX. 

See  Homicdde. 

U.  CRIHINAIi  RBSPONSIBILITT. 
<B)  Proacontlon  ud  Pnnlabmeat. 

^=396(3)  (Cal.App.)  loBtrnctiona  on  self-de- 
fense need  only  be  clear.— People  v.  Washburn, 
336. 

Instruetion  on  apparei^  danger  approved. — 

ASSESSMENT. 

See  Munidpal  Corporations,  «s»406-^72;  Tax- 
ation, «s9400-4f@. 

ASSIGNMENTS. 

1.  RBQUlSITBg  AND  VAIiIDITT. 
fB)  Mode  and  SnfflolencT-  of  AMlanment. 

<^3I  (CalJVpp.)  "Aaaignment"  defined.— In 
re  Beffa's  Estate,  616. 


m.  BIQHTS  AND  LIABILITIKS  OP 
PARTIES. 

^3 1 09  (Wash.)  Duty  of  assignee  of  moneys 
to  become  due  under  terms  of  contract  to  pay- 
or stated. — Sumner  K.  Frescott  Co.  t.  Sumner, 

308. 

ASSIGNMENTS   FOR  BENEFIT  OF 
CREDITORS. 

IT.  ADMINISTRATION  OF  A8BIONED 
ESTATE. 

^=9236  (Mont.)  Business  be  continued 

only  by  unanimous  consent— F.  A.  Patrick  & 
Co.  V.  McDonnell,  1009. 

Judgment  if  construed  as  authorising  con- 
tinuing business,  heid  not  warranted  by  stat- 
ute because  not  limiting  time.— Id. 

Statute  held  not  retroaetiTe.- Id. 

ASSOCUTIONS. 
See  Insurance,  *s»718-TO4. 
«=3|6  (Most.)  Membera  of  voluntary  associa- 
tion jointly  and  severslly  liable  on  contracts  ex- 
ecuted in  trade-name.— Larson  t.  MarcT,  685. 

Execution  of  note  by  member  in  common 
name  may  be  ratified.— Id. 

ASSUMPSIT,  ACTION  OF. 
See  Work  and  I^bor. 

ASSUMPTION  OF  RI^ 
See  Master  and  Servant,  «33»a(^228L 

ATTACHBIENT. 

I.  NATURE  AND  GROUNDS. 

(A)  Natnr*  of  Remedr.  Cawtea  of  Asttoa. 
and  Parttea. 

«s»4  (Mont.)  Nature    of  action  determined 
from  complaint— Heffron  v.  Thomas,  572. 
Action  Aefd  not  one  authorising  attachment. 

-Id. 

ATTORNEY  AND  CLIENT. 

I.  TH»  OrFICB*  OF  ATTORNEY. 

(O)  SnapeaalOM  amd  Dlabarawmt. 

•==>38  (Colo.)  Not  ground  for  disbarment  for 
judge  to  call  grand  jury's  attention  to  violation 
of  election  laws  by  opponent  of  one  whom  he 
was  representiu.- People  v.  (Sass,  883. 
^95(  (Colo.)  Rivilege  of  any  attorney  to  call 
acts  of  other  attorneys  to  court's  attention.— 
People  V.  Class,  883. 

®=»58  (MoHt.)  Attorney  Busi)eiided  from  office 
for  90  days  for  misappropriation.— In  re  Jewell, 
266. 

«=>6I  (Cal.App.)  Attorney  disbarred  for  se- 
rious violation  of  law  not  reinstated  after 
lapse  oi  only  three  years.— In  re  Cate.  964. 

IT.  COMPENSATION  AND  LIEN  OF 
ATTORNEY. 

(A)  F«e>  and  Other  Rcmnaeratloa. 

^=9l66(l)  (Kan.)  In  attorney's  action  for 
services,  evidence  held  to  support  a  verdict  for 
the  defendants.— Erhardt  v.  City  of  Bosedale, 

1108. 

4^166(2)  (Ku.l|  la  attorney's  action  far 
services  in  securing  options,  evidence  of  his 
payments  held  competent— Brhardt  t.  City  of 

Roaedale,  1108. 

«=>I67(3>  (Kaa.)  Objection  to  Instmctiona 
as  unsupported  by  evidence  held  not  weU  taken. 
— Erhardt  v.  City  of  Bosedale,  1108. 

Requested  instruction  in  aeoon  for  services 
held  property  refused.- Id. 

BAILMENT. 

See  Pledges. 

<3=>3 1(1)  (Wash.)  Burden  on  J^ee  of^  ex- 


plaining loss.- Mnrp^.j; 
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BANKRUPTCY. 
Sea  ABsignineiits  for  Benefit  of  Creditor!. 

BANKS  AND  BANKING. 

U.  BAKKIHG  COBPORATIOHfl  AMD 
A8SOCIATIU1IS. 

(S)  IiMolveaey  and  DlMolntloB. 

4=9631/2  (Or.)  Injunction  may  before  final 
jndgment  issue  azainst  miperintendent  of  banks 
in  charge  of  inscuTent  banb.— Breese  T.  Brain- 
well,  726. 

III.  FCHOTIOlfB  AKD  DBlAUir«S. 
<0  OcpoMlta. 

f9s»l27  (Cato.)  Evidence  Jield  sufficient  to 
show  parchase  of  a  draft.— Manatee  Cojuit; 
State  Bank  v.  Braen-Fisher  Fruit  Co.,  560. 

Proceeds  of  a  draft  purchased  from  the  draw- 
er and  in  hands  of  a  correapondent  bank  for 
collection  are  not  liable  to  garnishment  b7  cred- 
itor of  a  drawer.— Id. 

«=3|I27  (Colo.)  Evideuoe  held  sufficient  to 
show  purchase  of  a  draft  by  bank.— First  Nat. 
Bank  v.  Bruen-Fisher  Fmlt  C9o.,  661. 
«=9l54(l)  (Okl.)  Debtor,  creditor,  and  bank 
may  be  restrained  from  diverting  proceeds  of 
checks  of  a  corporation  deposited  to  payment 
of  debtor's  personal  debt— Turner  v.  American 
Nat  Bank,  514. 

VI.  loa:v,  trust,  and  invbsthent 

COHPANIKS. 

«=93l2i/2  [New,  vol.  6A  Ksy-No.  Series] 

(Wash.)  Contract  for  purchase  of  trust 
company  stock  rescinded  for  diseorery  of  er- 
ror in  assets  of  company. — Lindeberg  v.  Mar- 
ray,  789. 

BENEFICIAL  ASSOOATIONa 

See  Inaorance,  ^718-784. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILLS  AND  NOTES. 

I.  REQUISITES  AHD  VALIDITT. 

<B)  Form  and  ContentM  at  ProinlMorr 
Notes  Knd  Dn«blll*. 

(&=349  (Mont.)  Accommodation  maker  held 
primarily  liable. — In  re  Stinger's  Estate,  693. 

IV.  NEGOTIABILITY  AND  TRANSFER. 
(A>  InHtrnments  Negotiable. 

^=>I55  (Wuh.)  Failure  to  fill  in  year  of  ma- 
turity of  trade  acceptajice  rendered  them  non- 
negotiable.— United  Ry.  &  Logging  Supply  Co. 
V.  Siberian  Commercial  Co.,  21. 

V.  RIGHTS  AND  LIABILITIES  ON  INDOR8B- 
HBNT  OB  TRANSFER. 

(A>  iMAorBement   Befor*   Ilellv«rr  to  or 
TrRDsfer  by  Payee. 

<8=»243  (Okl.)  One  signing  otherwise  than  as 
maker,  drawer,  or  acceptor  is  deemed  indorsep, 
— Krumm  t.  EI  Reno  State  Bank,  864. 

(B1  Indonement  for  Transfer. 

<S^295  (Or.)  "Notice  of  protest  waived  and 
payment  goaranteed"  hetd  to  pass  title,  being 
equivalent  to  indorsement— Cady  v.  Bay  Ci^ 
Land  Co.,  179. 

(D)  Bona  Fide  ParcbanerB. 

«S9370  (Wash.)  Want  of  consideration  no  de- 
fenae  as  against  holder  in  due  course.— Nation- 
al Finance  Co.  v.  Emerson,  4. 

VL  PRBSBICTHEKT,  DEMAND,  HOTICB. 
AND  PROTB8T. 

«=94M(I)  (Okl.)  mere  due  date  is  acceler- 
ated by  mortgage  clause,  note  becomes  due 
upon  default,  and  iudorsers  must  be  notified. 
--Bollenbach  t.  Ludlum,  982. 


VIII.  ACTIONS. 


^=>467(2)  (Or.)  Allegation  that  payee,  by  in- 
dorsement, **Notice  of  protest  waived  and  pay- 
ment guaranteed,"  transferred  and  aasigned 
note  to  plaintiff,  htUd  safflcient  to  allow  proof 
of  payee's  signature.— Gady  t.  Bay  Oitr  Xand 
Co.,  179. 

^s»492  (Or.)  Defendant's  admission  of  trans- 
fer of  notes  does  not  dispense  irith  necesidty 
of  proving  his  indorsement  thereof,  when  de- 
nied by  him.— Cady  v.  Bay  (3ity  Land  Co.,  17&. 
«=3496(3)  (Or.)  Plaintiff  most  prove  genuine- 
ness of  indorsement,  where  execution  denied.— 
Cady  T.  Bay  City  Land  Co.,  179. 

BOUNDARIES. 

I.  DESCRIPTION. 

43s>3(3)  (Colo.)  Monuments  are  superior  to 
courses,  dietances,  quantities,  and  field  notes. — 
Davies  V.  Ondg,  06. 

II.  BVIDBHCB,  A8CBRTAINBUB1HT,  AND 
ESTABLISH  HBNT. 

^=>30  (Wash.)  Owners  outside  section  involv- 
ed Jield  not  necessary  parties  to  suit  to  estab- 
lish.— Smith  Anderson,  1. 
<S=>37(3)  (Colo.)  Evidence  founded  on  field 
notes  held  not  sufficient  to  sustain  finding  of 
trial  court  as  to  location  of  comer  of  survey.- 
Davies  V.  Craig,  66.. 

«=s>37(5)  (CaKApp.)  Evidence  held  sufficient 
to  sustain  finding  ef  establishment  by  mutual 
agreement.— Boani  of  Trustees  of  Leland  Stan- 
ford, Jr.,  University  v.  Miller,  952. 
«£^(()  (Car.App.)  Doctrine  of  agreed 
boundary  held  not  to  mean  that  inference  of 
agreement  as  to  boundary  from  acquiescence 
does  not  support  added  iifference  that  it  was 
baaed  on  questioned  boundary.— Board  of  Trus- 
tees of  Leland  Stanford,  Jr.,  University  v.  Mill- 
er, 952. 

«s>46(3)  (CaLApp.)  Agreed  boundary  inures 
to  benefit  of  sabseqnent  owners.— Board  nf 
Trustees  of  Leland  Stanford,  Jr.,  University 
V.  Miner.  952. 

BKOSFS. 
See  Appeal  and  Error,  «=9757-773 

BROKEBS. 

IT.  OOMPBNSATIOIf  AND  LIBN. 

®=»43(I)  (Wash.)  Agreement  between  parties 
to  exchange  as  to  payment  of  broker's  com- 
mission Md  not  within  statute  of  frauds: 
"agreement  employing  agent  or  broker  to  sdl 
or  purchase  real  estate  for  compensation."— 
Grant  v.  Syford,  750. 

<^=»63  (Colo.)  Where  purchaser  procured  pur- 
chased a  portion  of  the  property  but  induced 
another  to  purchase  remainder  broker  entitled 
to  full  commiESion  as  procuring  cause. — Minks 
V.  Clark.  45. 

(8=956(3)  (Ariz.)  Claim  of  broker  for  compen- 
sation not  defeated  by  substituting  new  ■  con- 
tract—Nichols V.  McClure,  95. 
^^56(3)  (Cal.A|ip.)  Negotiations  before  em- 
ployment of  broker  held  to  preclude  recovery 
of  commissions.— Sargent  v.  Dllsperger,  034. 
®=>57(l)  (Colo.)  Entitled  to  commission  where 
owner  of  own  accord  sells  only  portion  of  prop- 
erty listed  for  sale  as  a  whole.— Minks  v.  Clark, 
45. 

<g=)63(()  (Wash.)  Broker  held  entitled  to 
commission.- Grant   v.  Syford,  750. 

V.  ACTIONS  POR  COMPENSATION. 

<&=>86(l)  (Colo.)  Verdict  for  commission  sus- 
tained by  evidence.— Kendrick  v.  Price,  884. 
4=»86(6)  (Ariz.)  Evidence  held  sufficient  to  ea- 
taUish  fraudulent  intent  of  owner  and  purchas- 
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I.  OFFBNSBS  AND  Rli:SFON81BIUT¥ 

4s>2  (Cal,App.)  One  who  enters  boildins:  with 
intent  to  take  IntoxicatiDg  liquor  cannot  be  con- 
victed <tf  bnrglarr^People  t.  Spencer,  130. 

U.  PROSnCDTIOH  AHD  PUHISHMERT. 

^=923  (CaI.App.)  Information  need  not  de- 
scribe particular  property  defendant  intended 
to  Bteal.~People  v.  Spencer,  130. 
«s»37  (Utah)  Tools  found  in  defendant's 
room  admisBible,  tboush  not  shown  to  be 
adapted  to  commission  of  offense.— State  v. 
Crawford,  1030. 

«=342(l)  (Utah)  Evidence  held  insufficient  to 
establish  defendant's  possession  of  stolen  ar- 
tteles.— State  v.  Crawford,  1030. 

Possesion  of  stolen  articles  to  warrant  in- 
ference of  guilt,  must  be  recent. — ^Id. 
«=»42(2)  (Utall)  Possession  of  stolen  articles 
to  warrant  Inference  of  foilt,  must  be  exclu- 
sive, bnt  "exdusive  possession"  need  not  be 
separate.—State  v.  Crawford,  1030. 
€=945  (Utah)  Identity  of  property  in  defend- 
ant's possession  with  that  stolen  held  for  jury. 
-^Ute  V.  Orawford,  1080. 

CANCELLATION  OF  INSTBUMBNTS. 

n.  FRUCBBDIHGS  AND  aKLIBF. 

i|>-j|3  (Cal.)  Testimony  as  to  whether  erantor 
feared  grantee  where  there  was  no  claim  of 
coercion,  was  properly  excluded. — McCully  v. 
McArtbur,  ^3. 

«»53  (CaK)  Finding  that  neither  grantor  nor 
her  estate  was  owner  of  -certain  property  at 
all  times  correct.— McCuIly  v.  McAruiur, 

Finding  that  for  sufficient  consideration 
Ijrantor  of  her  own  free  will  executed  and  de- 
livered deeds  supports  finding  that  it  is  not  true 
that  deeds  were  without  consideration. — Id. 
@^5^  (Kan.)  Finding  that  no  contract  was 
consummated  Ji^ld  not  outside  of  pleading  or 
evidence.— Haymaker  v.  Alford,  1112. 

CABBIEIES. 

I.  CONTROL  AND  RBGVLATIOH  OP 
COMMON  CARRIERS. 

(A>  In  General. 

(S=:»2  (Ariz.)  Automobile  transportation  law 
held  eonsHtntional.- Haddad  t.  State,  847. 

(Wash.)  Whether  corpoi-atlon  is  com- 
ition  carrier  one  of  fact  to  be  determined  by 
courts  on  evidence. — State  '  v.  Public  Service 
Commission  of  Washington,  76S. 

Whether  corporation  is  common  carrier  de- 
termined hy  what  It  does,  not  by  Its  charter. 
-Id. 

That  a  corporation  had  filed  petition  to  con- 
demn showing  it  was  a  common  carrier  not  con- 
clusive relative  to  duty  to  accept  flight.— Id. 

Under  facts,  railway  and  lumlier  company  not 

a  common  carrier. — Id. 

C=»13(2)  (Ariz.)  Order  of  Corporation  Com- 
mission held  not  discriminatory. — ^Haddad  v. 
State.  847. 

«s>2l(2)  (Ariz.)  Evidence  that  owner  of  aa- 
tomobiles  told  drivers  to  collect  regularly  pre- 
scribed fare  admissible.—Haddad  v.  State,  847. 

That  driver  of  automobile  accepted  unlawful 
fare  not  sufficient  to  ahow  owner's  acquies- 
cence.— Id. 

«»21(4)  (Ariz.)  Information  for  onlawfol 
competition  with  stage  roDte  held  good— Had- 
dad  V.  State,  847. 

in.  CABRIAOH  OF  LIVE)  STOCK. 

^=»2II  (Utah)  Carrier  fumisliing  unwhole- 
some water  to  sheep  carried  Uahle.— Byram 
V.  Payne,  401. 

Want  of  knowledge  no  defense  foe  furnishing 
unwholesome  water  to  sheep  carried.— Id. 


«S322I  (Okl.)  Form  ot  action  for  failure  to 
f  omiah  cara  held  not  important.--Ohieago,  IL  I. 

&  P.  Ry.  Co.  V.  VaiL  804. 
^:»227(3)  (Utah)  Shipping  contract  inadmis- 
sible under  pleadings  to  snow  shipper's  con- 
tributory negligence.— Bynun  v.  Peyoe,  Wl. 
«=>228(l}  (Utah)  Burden  on  shipper  to  prove 
carrier's  negligence.- Byram  v.  Payne,  401. 
<S;=?228(5)  (Okl.)  In  action  for  failure  to  fur- 
nish cars,  evidence  held  to  show  defendant  neg- 
ligently breached  contract  to  plaintiff's  dam- 
age.—Chicago,  E.  I.  &  P.  Ry.  <5o.  V.  Vail,  804. 
$=>228(5)  (Utah)  Evidence  held  to  support 
shipper's  allegation  tiiat  sheep  died  from  alka- 
line water  furnished  by  carrier, — Byram  t. 
Payne.  401. 

Evidence  held  to  show  carrier  had  constmc- 
tive  notice  that  water  furnished  sheep  was  un- 
wholesome.— ^Id. 

^229(2)  (Utah)  Measure  of  damages  for 
sheep  d;ring  during  shipment  is  market  value  at 
destination. — Byram  v.  Payne,  401. 
«=:»230(1)  (Utah)  Value  of  sheep  dying  en 
route  sumciently  shown  as  animt  motion  for 
nonsuit— Byram  v.  Payne,  401. 

IV.  OAilRIAGE;  OF  PASSBNGBRS. 
(A)  Relntlon  Betfreen  Cnrrler  bmA  Pu- 

$=»24S  (Or.)  Complaint  held  to  show  relation- 
ship of  passenger  and  carrier.— Rostad  r.  Fort- 
land  I^.,  Li^t  ft  Power  Co.,  184^ 

(D)  Personal  Injnrles. 

«=s>29e  (Wash.)  Not  negligence  to  pennit  over- 
crowding.—Carton  v.  Eyrea  &  Swttle  I^iiy- 
Bge  Co.,  787. 

Must  operate  crowded  car  with  due  care  for 
pssBengers  riding  on  steps. — Id. 
€=»3l4t2)  (Or.)  A  complaint  for  injuries  to 
passenger  boarding  street  car  held  sumtienL — 
Rostad  T.  Portland  Ry.,  Light  &  Power  Co., 
184. 

<S=3320(9)  (Or.)  Fact  of  accident  to  passenger 
boarding  car  claimed  to  have  been  prematurely 
started  held  sufficient  to  take  case  to  jm^.— 
Rostad  V.  Portland  Ry.,  Light  &  Power  Co., 
184. 

^=>320(I6)  (Wash.)  Whether  passenger  vol- 
untarily boarded  overcrowded  ear,  and  whether 
it  was  thereafter  operated  with  due  care,  Jield 
for  the  jury.— Carton  T.  Eyrea  &  Seattle  Dray- 
age  Co.,  737. 

'©s'SaOtSO)  (Wash.)  Whether. passenger's  po- 
sition on  steps  of  car  was  the  proximate  cause 
of  injury  held  for  jury.— Carton  t.  Eyres  & 
Seattle  Drayage  Co.,  737. 

(B)    Conivibntory   HefrUseneo   of  Person 
Injared. 

^=»347(3)  (Cal.)  Evidence  of  previous  con- 
duct and  habit  of  conductor  in  sitting  down 
and  talking  to  passengera  Add  fneompetent.<— 
Starr  t.  Los  Angeles  1^.  Corporation,  680. 

(G)  PMaenacera'  Effeota. 

«s»40B(3)  <Kaa.)  In  suit  for  loss  of  suit  case, 
held  that  there  was  no  material  variance  be- 
tween pleading  and  proof.— Stevens  T.  Harmon, 
72. 

«=»408(4)  (Kan.)  In  Buit  for  loss  of  artides 
without  market  value,  proof  of  market  Talne  not 
essential.'— Stevens  t.  Harmon,  72. 

CER'nORARI. 

I.  NATURE  AND  GROUIfDS. 

^=>I6  (Wash.)  Order  granting  motion  to  re- 
quire third  party  to  be  made  pari?  not  review- 
able.—State  V.  Superior  Court  for  Lewis  (boun- 
ty, 782. 

(S=^24  (Cal.)  Does  not  lie  to  review  decision 
of  city  clerk  as  to  signing  of  recall  petition  of 
suffirient  quatified  voters,  his  action  not  being 
judicial,— Wright  v.  Engram,  788. 
<g=529  (CaLApp.)  If  court  had  ^ydfeUnJwit 
must  be  discharged  ^ 
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CITIES. 

Sfee  MuDiciyal  Corporations. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  $=s>83-90. 

CLASS  LEGISLATION. 
Se«  Ckmstitntlonal  L«w,  ^206-251. 

COMM£BCE. 

UI.  nBANS  AND  HBTHOuS  OP  REGULA- 
TION. 


MeUler  V.  Superior  Court  of  California,  In  and 
tor  Humboldt  County,  189. 

II.  FRQCSHDIHOS  AND  DBTBKHINATION 

^=»50  (CalJkpp.)  Entire  record  of  proceedings 
nrnst  be  certified  to  appellate  court.— Metzler  r. 
Superior  Court  of  California  in  and  for  Hum- 
i>oldt  County,  139. 

<S=a>62  (Cal.)  ^ubmisBion  set  aside  when  pe- 
tition not  sufficient^  definite.— Fraze»  t.  Rail- 
road Comndsiion  of  GaUfomla,  821. 


CHANCERY. 

See  Equity. 

CHATTEL  MORTGAGES. 

ni.  OOHVTBDCTIOn  AND  OPBRATIOH. 

(D>  U»n  snd  Prl«rltr> 

1 36  (Cal.App.)  Bemoval  of  crop  wltb  con- 
sent of  mortgaKee  not  tortious,  and  lien  is  lost. 
—Ramsey  t.  California  Packiuc  Corporation, 
481. 

Permitting  mortgagors  to  remove  crop  and 
sell  same  subatitutioa  of  personal  obligation. 
— Id, 

<!=»I47  (Goto.)  InsuflSeiency  and  alteration  of 
description  immaterial  wliere  defendant  had  ac- 
tual notice  of  identity  of  property.— Littell  v. 
Brayton  Motor  &  Accessory  Co.,  94. 
«s»l60fl)  (Cai.ApDL)  Execution  of  chattel 
mortgage  before  joint  beneficiary  not  notice 
to  third  persons  when  recorded— Ramsey 
California  Packing  Corporation,  4KL. 

rv.  RXOHTS  AND  LIABIUTIBIS  OF 

PAR'UBS. 

4=3169  (Oki.)  Defendant's  acts  hOd  to  con- 
stitute wrongful  conversion  by  mortgagee. — 
Rogers  t.  Benford,  646. 

€=»I73(I)  (Colo.)  Defendant  withholding  poB* 
flesBion  of  mortgaged  automobile  from  chattel 
mortgagees  cannot  urge  mortgagees'  failure  to 
take  poBBession.— -Littell  t.  Brayton  Motor  & 
Aocesmn  C*.,  84. 

«=9l73(3)  (Colo.)  Complaint  pleading  diattel 
mortgage  executed  by  owner  or  property  snffi- 
ciently  alleged  special  ownership.— Littell  t. 
Brayton  Motor  &  Accessory  Co.,  84. 

Complaint  in  replevin  by  mortgagees  held  suf- 
ficiently to  anege  defendant's  posseasion.- Id. 

Plaintiff  mortgagees'  right  of  poBseasion  held 
well  pleaded.— Id. 

^»I76(5)  (Okl.)  Mortgagor  may  recover  ex- 
emplary, in  addition  to  actoal,  damages  from 
mortgagee  for  wrongful  eonrerBfon.- Rogers 
T.  Benford,  648. 

^I76<6)  (Okl.)  Where  evidence  tends  to 
show  wrongful  taking  by  mortgagee,  overruling 
defendant  s  demurrer  to  evidence  Is  not  error. 
—Rogers  v.  Benford,  646. 

Where  evidence  shows  the  taking  wrongful, 
as  a  matter  of  law,  the  court  may  bo  instruct, 
limiting  Jury  to  question  of  damages.— Id. 

Til.  RBMOVAI,  OR  TRANSrBR  OF  FROP- 
BRTY  BY  HORTOAaOH. 

(A)  Rlcbts  mnA  LiRbllitleM  of  P«r<fftB. 

^229(31  (CaI.App.)  Mortgagee  must  rebut 
presumption  that  he  conaented  to  removal  of 
crops.— Ramsey  v.  California  Packing  Corpo- 
ration. 481. 

Mortgagee,  suing  purchaser  of  crop,  must 
show  hnovrtedga  of  tortious  removal  from 
premises.— Id. 

<B)  CriBilnal  ReapoMslbUltr. 

^230  (Okl.CrtApp.)  Private  sale  of  chattels 
by  assignee  of  firat  mortgage,  not  punishable 
where  aecond  mortgagee  not  prejudiced.— 
Thompson  v.  State,  1004. 

CHILDREN. 
See  Infanta;  Parent  and  Child. 


€^80  (Or.)  Statute  providing  for  seizure  of 
vessel  In  inrisdletion .  does  not  uaurp  federal 
function.— Cordrey  r.  The  Bee,  302. 

COMMERCIAL  PAPER. 
See  Bills  and  Notes. 

COMMISSIONERS. 

See  PnUlc  Service  Commissions. 

COMMUNITV  PROPERTX. 

See  Hoflband  and  Wife,  4=9247-270. 

COMPROMISE  AND  SETTUBBIENT, 

See  Accord  and  Satiefaction. 
(^20(2)  (Mont.)  Promise    to    pay  certain 
amount  not  setUement  in  absence  of  payment.- 
State  V.  Broadwater  Elevator  Co., 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SAUBS. 
See  Sales,  «B9461-47S. 

CONSPIRACY.  - 

I.  civile  LIAIIILITY. 

lA)  A«ta  Conatltntluir  ConKptracr  ajid  U> 
alflllty  riiereCor. 

«»l  (Okl.)  Lawful  acts  by  lawful  means  not 
actionable.— Shaw  v.  Cross,  811. 

CONSTTTUTIONAL  LAW. 
See  Statutes,  «=>16-m. 
For  validity  of  statates  relating  to  particular 
subjects,  see  also  the  various  specific  tO[deB. 

i.  KSTABIiISRBIENT  AND  AMENDHBNT  OF 
CONSTITUTIONS.  . 

^»7  (Aril.)  Proposed  amendment  to  which 
legislative  measure  is  appended  must  bo  sub- 
mitted to  Governor,— Oemente  v.  Hall,  87. 
®=»9(l)  (Ariz.)  Act  providing  for  submission 
of  constitutional  amendment  at  special  election 
to  be  held  under  general  election  laws  MA 
'  legislation"  subject  to  refereadnm.— Clements 
v.  Hail,  87. 

'S='9(2)  (Ariz.)  Procedure  of  special  elections 
called  for  submiasion  of  proposed  coa8tif;utional 
amendments  governed  by  (Jivil  Code,  and  not 
by  Constitution.— Clements  v.  Uall,  87. 

Proposed  amendment  submitted  at  next  gen- 
eral election  where  submission  on  date  speeTfied 
for  special  election  is  Impossible  by  reason  of 
referendum. — Id. 

II.  CONSTRUCTION,  OPERATION.  AND  HW- 
FORCBMBNT  OF  CONSTITC- 
TlONAIi  PROVISIONS. 

^9l3  (Okl.)  Conatruing  of  conatitutions,  law- 
makers' intent  must  govern.— Walton  v.  Don- 
nelly. 367. 

*=42  (Cal.App.1  Party  not  injured  cannot 
claim  denial  of  due  process.— People  v.  Gifford. 
469.  ^ 
«=5>46(l)  (N.M.)  Objection  to  statute  not 
considered  after  adoption  of  constitutional 
amendment  validating  statute.— Lonex  ;^Statfe 
Highway  Commission,  Kgi^ttized  byCjOOQ^Ee 
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^3>47  (Cal.)  CouBtitationality  not  dependent 
on  legbiative  dedaration  as  to  purpose,  but  on 
scope  and  effect  of  statute. — Coulter  v.  Pool, 

«=»48  (Utah)  Presumption  is  in  favor  of  valid- 

ity  of  statute.— State  v.  McComish,  637. 

III.    DISTRIBUTION    OF  OOVBRKHBNTAL 
POWBRS  AMD  riritCTIOHS. 

{A)    I<eKi«I«tlY«  Powers   and  Delesmtlon 
Thereof. 

9=962  (Ariz.)  Delegation  powers  to  Oojpora- 
tion  Commission  held  constitutional.— Haddad 
V.  State,  817. 

(B)  Judicial  Powera  and  Ponetloma. 

<@=»e7  (Kan.)  Statute  authorizing  merely  de- 
claratory judgments  Aeld  not  unconstitutional. — 
State  T.  Grove,  82. 

<S=>70(I)  (Kan.)  Action  to  enforce  induatrial 
court's  order  not  exercise  of  legialatlTe  pow- 
ers.—Court  of  Industrial  Belanons  y,  Chas. 
Wolff  Packing  Co„  418. 

«=»70(3)  (Or.)  Courts  will  not  consider  in- 
justice to  persons  in  construing  provisions  of 
cilr  charter.— James  v.  City  ot  Newberg,  212. 
^970(3)  (Utah)  Courts  not  concerned  with 
the  wisdom  of  statutes.— Pickering  v.  Indus- 
trial Gommission  of  Utah,  1029. 

V.  PERSONAL  CIVIL  AND  POLITIOAI. 
RIGHTS. 

€=s>83(2)  (Colo.)  Statute  prohibiting  strikes 
constitutional.— People  v.  United  Mine  Work- 
ers of  America,  Dist.  15,  54. 
<p=»90  (Colo.)  Anti-strike  act  held  not  to  forbid 
freedom  of  speech.— People  v.  United  Mine 
Workers  ot  America,  Dist.  16,  S4. 

TI.  VBSTBD  RIGHTS. 

4ss>92  (Wash.)  No  vested  right  to  particular 
method  of  assessment  of  taxes.- Puget  Sound 
Power  &  Light  Co.  v.  City  of  Seattle,  4«. 
€=9l02(l)  (Kan.)  Vested  right  at  close  of 
register  of  deed's  term  to  excess  fees  held  not 
disturbed  bv  subsequent  enactment  for  deduct- 
ing clerk  hire.- Barrett  v.  Board  of  Oom'rs  at 
Montgomery  County,  1098. 
^104  (Or.)  Holder  of  tax  certificate  had  no 
vested  right  to  15  per  cent,  interest  on  taxes 
sobBequently  paid.-<!o8hna  t.  Hnrlbort,  870. 

No  vested  right  in  Interest  on  delinquent  tax- 
es.—Id. 

vn.  oBUOATion  of  oontraots. 

(A)  Peivera  of  Statea  la  General. 

^=9113  (Colo.)  Congress  not  limited  by  con- 
tract dause.— Mountain  States  Telephone  & 
Telegraph  Co.  v.  CJity  and  County  of  Denver, 
1024. 

IX.    PRIVILBGBS    OR    IHMUNITIBia,  AND 
CLASS  LBGISLATION. 

<S=3208(I()  (Okl.Cr.App.)  Prohibiting  mov- 
ing picture  shows  oo  Sunday  is  not  unconsti- 
tutional as  class  legislation.— Ex  parte  John- 
son. 633. 

X.  BaUAL  PROTECTION  OF  LAWS. 

«=9229(3)  (Wa»h.)  Taxation  of  operating 
property  of  street  railroads  as  personut^  held 
not  to  deprive  railroad  of  equu  protection  of 
the  laws.— Puget  Sound  Power  &  Light  Co.  v. 
City  of  SeatUe.  449. 

Assessment  of  street  railroad  property  prior 
to  filing  of  statement  by  railway  held  not  to  de- 
ny enufll  protertion  of  law. — Id. 
€s>230(3)  (Cat.App.)  Ordinance  licensing  auc- 
tioneers held  not  to  deny  equal  protection  of 
laws.— Ex  parte  Bruce,  780. 
«S3238(2)  (Kan.)  Court  of  Industrial  Rela- 
tions Act  held  not  to  deny  equal  protection  ot 
laws.— Court  of  Industrial  Relations  v.  Chas. 
Wolff  Pecking  Co.,  418. 

^=»239  (Okl.CrJ\p|i<)  Prohibiting  moving  pic- 
ture ahows  on  Sniuiar  is  not  unconstitutional 


as  de^^ving  accused  of  an  equal  protection  ot 
law.-^x  parte  Johnson,  S83. 

XL  DCR  PBOCBS8  OF  LAW. 

«sai25l  (Cal .A pp.)  Federal  Const.  TJ.  8. 
Amend.  6,  does  not  apply  to  states.— People  v. 
Oifford,  460. 

«s>275(2)  (Kaa.)  Court  of  Industrial  BeU- 
tims  Act  held  not  to  de»  due  process  ot  Imw. 
—Court  of  Industrial  Belations  r.  Chas.  Wolit 

Packing  Co.,  418. 

^=>284(l)  (Wash)  Assessment  of  street  rail- 
road property  prior  to  filing  of  statemeitt  bj 
railway  held  not  to  take  property  without  dn« 
process  of  law.— Puget  Sound  Power  ft  Ligbt 
Co.  V.  Oi^  of  Seattle,  440. 
^C=>295  (Okl.Cr.App.)  Prohibiting  moving  pic- 
ture shows  on  Sunday  is  not  unconstitaticnial 
as  denial  of  due  process.— Ex  parte  Johnson, 
633. 

€=3297  (Ariz.)  AutomoUle  transportation  law 
held  not  a  denial  of  due  process  of  law.— Had- 
dad V.  State,  847. 

$=3306  (Or.)  Seixure  of  vesael  suffident  no- 
tice to  owner  of  claim  under  due  process  chrase 
of  Constitution.— Cordrey  v.  The  Bee,  202, 

CONTEMPT. 

I.  ACTS  OB  CONDUCT  COHSTITOTUrS 
CONTEMPT  OF  COURT. 

<8=a2  (Okl.CrJVpp.)  Assault  on  district  judge 
oo  street  held  not  a  contempt.— Ex  parte  Bal- 
lew,  625. 

II.  POWSIR  TO  PUNISH.  AND  PROCBBD- 
IlfGS  THBRBFOR. 

«=s>33  (OkrX/r.App.)  Judge  of  court  of  Inquitr 
may  punish  for  contempt  only  as  spedlM  m 
statute.— Ex  parte  Ballew,  625. 
®=354(l)  (CalJ^pp.)  Affidavit  charging  con- 
tempt out  of  presence  of  court  ia  necessary. — 
Metzler  v.  Superior  Court  of  California  in  and 
for  Humboldt  County,  ISO. 

Ckiurt  informed  by  attorneys  of  contempt  by 
them  out  of  its  presence  exceeded  Jurisdiction 
in  adjudging  them  gniltr  tiiereot.— Id. 

CONTINUANCE. 

See  Criminal  Law,  «=>690-617. 

^so7  (OM.)  Application  for  continuance  tor 
absence  of  witness  addressed  to  court's  discre- 
tion.— Shaw  V.  Cross,  811. 

<S=>54  (OU.)  Part?  going  to  trial  without  mo- 
tion for  continuance  oeing  acted  upon  is  deem- 
ed to  have  waived  it— Shaw  v.  Gross,  811. 

CONTRACTS. 

See  Assignments;  Bills  and  Notes;  Compromise 
and  Settlement;  Excbange  of  Property; 
Frauds,  Statute  of;  Guaranty;  Novation; 
Release;  Sales;  Specific  Performance;  Vendor 
and  Purchaser. 

L  RBftmUTBS  AMD  TAUDITT. 
(B)   ParHeSf  PropoBala,  and  Accejtanee. 

®=»I6  (Or.)  Offer  containing  promise  for  con- 
sideration, accepted  by  promisee,  completes 
contract.— C.  R.  Shaw  Wholesale  Go.  v.  Hack- 
barth,  1066. 

Offer  must  intend  to  create  obligation  on  sc- 
ceptnnce. — Id. 

<g=322(3)  (Or.)  Acceptance  must  be  commun- 
icated.—C.  R.  Shaw  Wholesale  Co.  v.  Hack- 
barth,  1066. 

«s»23  (Or.)  Acceptance  must  be  unequivocal 

and  unconditional.— C.  B.  Shaw  Wliolcsale  Co. 
V.  Hackbarth,  1066. 

Additional  condition  in  acceptance  rejects 
offer  and  makes  counter  offer.— Id. 

Condition  in  acceptance  which  would  be  Im- 
plied does  not  reject  offer, — Id. 
(S=>26  (Or.)  Writings  alone  determine  exis- 
tence of  contract  by  corrcBpondence.— CL  B. 
Shaw  Wholesale  Oo.[^^i^5|^(3^^e 
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(C)  Formal  Reqalaltea. 

€»32  (Cal.App.)  Agreement  on  essential 
facts  is  binding  contract,  though  formal  con- 
tract is  to  be  prepared.— Levin  v.  Saroff,  901. 
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(B3)  V&ltdltT-  of  AasoBt. 

<S=>93(I)  (Wash.)  Kqnity  win  resdnd  for  bona 
fide  miBtafae  if  complaining  partr  not  negUfent. 
— Lindeberc  v.  Murray,  7o9. 
®=993(5)  (Wash.)  Test  in  actions  for  rescis- 
sion of  contracts  for  mutual  mistake  stated.— 
Ondeberg  t.  Mnrraji  769. 

(F)  JjegmMtT  of  Obleet  ud  «f  Gomalder- 

atlon. 

(Cal.)  Contract  to  pay  attorney  per- 
centage of  property  received  from  defendant 
busband  in  divorce  action  held  void  aa  agaloat 
public  policy.— Parsons  v.  Segno,  680. 
^139  (Cal.App.)  Illegality  of  contract  held 
not  to  prevent  recovery  of  money  paid  by  one 
not  in  pari  delicto.— Smith  v.  Bach,  611. 

II.  COHSTBUCTIOlf  AMD  OPBBATIOH. 
(A)  General  Ralev  of  Coaatrootlon. 

<S=>  147(1)  (Okl.)  Intention  controls,— Carder 

t BlackweU  Oil  &  Gas  Co.,  252. 
9l47(3)  (Okl.)  Party's  intention  must  be  de- 
duced from  entire  agreement. — Carder  v.  Black- 
weU on  &  Gas  Co.,  252. 

€=»t69  (Okl.)  Surrounding  circumstances  may 
be  considered  in  case  of  ambiguity.— Carder  v. 
BlackweU  Oil  &  Gas  Co.,  252. 
^3l70(i)  (CafO  Parties'    construction  may 
be  considered.- Smitb  v.  Blodget,  584. 

(B)  Fartlea. 

9=>I87(()  (Or.)  Third  person  may  sue  to  en- 
force contract  in  his  favor.— Phez  Co.  v.  Salem 
Fruit  Union,  222. 

Contract  between  others  Aeld  for  plaintiff's 
benefit  and  enforceable  by  him.— Id. 

nr.  BsscisttioN  aho  ABAHDOinKirr. 

«s»253  (Wyo.)  Residnded  by  mutual  consent 
where  one  party  rescindB  and  the  other  does 
not  object- Barqnin  t.  HaU  OU  Co..  -362. 

T.  PBBJrOBMAllOK  OB  BRBAOH. 

«s»282  (CaU^pp.)  Theater  company  held  to 
have  right  to  terminate  engagement-^dinyler 

V.  Pantages,  137. 

$=3295(0  (Cal.App.)  Where  checks  were  to 
be  delivered  to  contractor  when  defects  were 
remedied,  substantial  compUance  was  sufficient 
— Hflllenslohen  v.  Heine  Piano  Co.,  942. 
«=»296  (CaLApp.)  Anthorized  or  trivial  alter- 
ations do  not  Mr  recoTery.— Conrad  t.  Foerst, 
796. 

«Ks^02  (CaMpp.]  Recovery  by  extractor  not 
barred  by  trivial  defects. — C<mrad  r.  Foerst, 
796 

CONVBBSION, 

See  Trover  and  Onversion. 

CONVICTS. 

^=>3  (Or.)  One  imprisoned  cannot  redeem 
real  property  under  foreclosure  after  one  year; 
**ciTif  righta.**— Orasser  t.  Jones,  1069. 

CORPORATIONS. 

See  Banks  and  Banking;  Carriers;  Electricity; 
Municipal  Con^orations;  Public  Servica  Com- 
missions; Railroads;  Street  Railroads;  Tele- 
graphs and  Telephones. 

I.  IMCORPOBATIOIT  AND  OBGAimATION. 

«B»28(0  (ColoO  Elements  of  "corporation  de- 
facto"  stated.— Bonflls  v.  Hayes,  677. 

No  de  facto  corporation  in  absence  of  certif- 
icate of  renewal  of  or  attempt  to  renew,  expir- 
ed term.— Id. 

«»29(2>  (Colo.)  In  snlt  for  tort  against  in- 
dividaala  claiming  to  aot  for  corporauoii  plain- 


tiff could  put  them  on  proof  of  its  existence  at 
time  of  tort.— Bonfils  v.  Hayes,  677. 

IV.  CAPITAL,  STOCK,  AND  DITIDBIMD8. 
fB]  Snbsovlptlon  to  Btook. 

«=»82  (Cal.)  Shares  held  by  stockholder  in  ex- 
cess  of  certain  number  held  stock,  and  not  evi- 
dence of  indebtedness,  though  articles  provided 
for  repurchase.— MiUott  v.  Association  of  Mare 
Island  Employees,.  118.  ^ 

Corporations  held  not  compelled  to  repur- 
chase stock  held  by  a  stockholder  in  excess  of 
certain  number  of  shares. — Id. 

(O)  Israo  of  Certiflcaiei. 

•S=>98  (Wash.)  No  demand  for  and  refusal  to 
issue  stock  shown.— Ophir  Inv.  Co.  t.  Alexan- 
der Realty  Corporation,  897. 

(D)  Transfer  of  Sbares. 

€=^114  (CalJkpp.)  Stock  transferable  without 
delivery  of  certificate;  "personal  prgierty." — 
Bacon  v.  Traders'  Oil  Corporation,  477. 
^=3122  (Cal.App.)  Purchaser  of  stock  at  ex- 
ecution sale  held  not  to  acquire  title. — Bacon  v. 
Traders'  OU  Corporation.  477. 
«=s>l23(l2)  (Cal>pp.)  Holder  of  note  waived 
rights  ander  pledge  of  corporate  stock  by  bring- 
ing action  in  attachment.— Bacon  v.  Traders' 
00  CJorporation,  477. 

T.  RIBHBBRS  AJfD  STOCK  HOI.DBBS. 

(D)  UablUtr  for  Oovponto  Dohta  ud 
Aeta. 

«=>254  (Colo.)  Stockholders  held  not  entitled 
to  escape  liabiUty  for  tort  committed  daring 
year  for  extending  term,  on  tiieory  that  cor- 
poration remaned  snch  de  Jare.— Bonflls  r. 
Hures,  677. 

Stockholders  not  liable  aa  sneh,  though  their 
corporation  proves  not  to  be  such.— Id. 

n.  OFPICBBS  AND  AGENTS. 

iD)  MabllttT'  for  Corporate  Debts  aad 
Aotit. 

€=>325  (Colo^)  Estoppel  of  corporation  to 
deny  existence  does  not  relieve  directors  C4«- 
ducting  business  of  individual  liability  if  it  does 
not  exist.— Bonfils  v.  Hayes,  677. 

TII.  CORPORATE!  POWERS  ABD 
UABILITIBS. 

(B)  Bcpveaentatloa  of  Corporation  ¥r  Of- 
lloen  aad  AsAite. 

®==>404(l)  (Most)  When  directors  may  sell 

all  of  its  assets.— Wortman  v.  Luna  Park 

Amusement  Co.,  S70. 

Statute  concerning  sale  of  assets  of  corpora- 
tioQ  held  not  to  prevent  a  sale  of  part  of  aBsets 
by  directors  alone. — Id. 

«»409  (Mont)  Directors  held  authorized  by 
statute  to  sell  lease  of  park. — Wortman  v.  Luna 
Park  Amusement  Co.,  570. 
«s>432(l2)  (Most)  Evidence  Aeld  to  show 
contract  with  buyer  as  individual,  and  corpora- 
tion not  bonnd.-^Sklar     Belcher.  681. 

<C)  Property  and  ConveTancco. 

«sa439  (Moat.)  When  corporation  may  sell  all 
of  its  assets^Wortman  t.  Lana  Park  Amase- 
ment  Co.,  670. 

(D)  Contraets  and  Indebtedness. 

€=452  (CaLAps.)  Contract  bearing  only  sig- 
nature of  president  and  manager  keld  to  bind 
corporation.— Scboyler  t.  Outages,  137. 

COUNTERCLAIH. 
See  Set-Off  and  Counterclaim. 

COUNTIES. 

n.  OOTKRHMBIIT  AND  OFPICBRS. 
(B)  Conntr  Seat. 


CdB&tlat  201  PACIFIC 


voter  held  not  to  affect  velidi^  of  coun^  seat 
removal  election.— Burbank  v.  Board  of  Com'rs 
of  tSaglt  CountT.  48. 

(D)  Oflleera  «b4  Aventa. 

^=>6I  (Cal.)  CouDt;  engineer  act  heid  oncon- 
stitutional  in  that  it  creates  offices  and  dele- 
gates anthority  to  superriBors,  asd  permits  de- 

Sarture  in  uniformity  of  county  rovemment — 
oiilter  T.  P<*l,  120. 
"County  officer"  defined.— Id. 
^=967  (CaLApp.)  Supervisor  prejudiced  against 
employee  may  sit  in  judgment  and  hear  diirges. 
—Butler  V.  Scholefield,  625. 

Board  of  supeirisors  sole  tribunal  for  trying 
char^ces  against  county  engineer. — Id. 

Tribanais  for  trying  officers  or  employee  not 
subject  to  rules  appertaining  to  jmUnal  tri- 
bunals.—Id. 

TI.  ACTIONS. 

<Ss>2l7  (Or.)  County  court  can  discontinue 
suit  hj  an  assesaor  for  benefit  of  county.— Al* 
len  T.  Cr^  1079. 

COVBTS. 

See  Contempt;  Judges;  Justices  of  the  Peace; 
prohlMtiDii. 

I.  VATVWLEt,  BXTEHT,  AUD  BXBROISB  OF 

JVRIBDICTION  IN  OBUBRAI.. 

0=>l  (Okr.)  "Jurisdiction"  defined.— Cariile  t. 
National  OU  &  Development  Co.,  377. 
€=>27  (Moat.)  May  determine  all  questions  of 
law  necessary  to  decision  of  iasues  Involved.— 
In  re  Stinger^s  Estate,  683. 
<8=a30  (CalJIpp.)  Superior  court,  by  transfer 
of  case  to  other  coonty,  did  not  divest  itself 
of  jurisdiction  to  try  previously  filed  cases  be- 
tween other  parties. — McMorry  v.  Superior 
Court  of  California  in  and  for  Sutter  Coun^, 
797. 

II.  toSTABLISHHENT.ORUANIZATlON,  AND 

PROCBDURB  IN  GBNBRAL. 

(B)  Terma*  V«e«tlama«  PIm«  Mtd  Time  «X 

Atsaommodatlona. 

^>69  (Or.)  "Vacation"  defined.— PeteTw>n  v. 
BealB,  727. 

(C)  RbIu  «f  C«v«t  mnA  Ovndsfrt  of  Bwrl- 

aem. 

«s»85(l)  (DM.)  County  courts  may  not  dis- 
pense with  Supreme  Court  rules  or  prescribe 
others  in  lieu  thereof.— Carlile  v.  National  Oil 
&  Development  Co.,  377. 

Rules  made  pursuant  to  statutory  authorit7 
have  force  and  effect  of  law,  and  bind  litigants, 
counsel,  and  courts. — Id. 

<^85(3)  (Okl.)  In  construing  court  rule  as  to 
whether  amendatory  or  directory,  the  same 
rules  are  applicaUe  as  to  Constitutions  and 
Htatutea.— Carlite  v.  National  Oil  &  Develop- 
ment Co.,  377. 

(D)  Ruica  ot  Oenlalon,  AdJadlcHtlons. 
Optnlona.  and  it^corda. 

<S=>9Q(I)  (Wash.)  Holdings  on  former  ap- 
peals held  conclusive  that  measure  of  damages 
was  correct— Belcber  v.  Tacoma  Elastem  R. 
Co.,  750. 

Prima  facie  case  made  by  Commission's  award 
not  overcome  when  evidence  same  as  on  prior 
appeal  from  Commission's  order. — Id. 
^=>95(2)  <Cal.)  Decisions  of  foreign  state 
Supreme  Court,  construing  foreign  statutes, 
not  controlling  in  determining  what  property 
subject  to  inheritance  tax.— Chambers  v.  Mum- 
ford,  688. 

«=»97(6)  (Cal.)  Dedsiona  of  United  States 
Supreme  Court,  construing  foreign  statutes, 
not  controlling  In  determining  wbat  proper^ 
subject  to  inheritance  tax.— Chambers  r.  Mum- 
ford,  588. 
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m.  OOVRTS  OF  GKNBRAL  ORIGINAI, 
JURISDICTION. 

(A)  GroDUda  «f  JarladletloB  im  Oeaerml. 

^121(4)  (Ariz.)  Separate  cauae  of  action 
within  superior  court's  jnzisdktioii,  though  in- 
sufficient when  standimr  alone.— Nichela  t.  Me- 
Clnre,  9S. 

V.  COURTS  OF  FBOBATB  JCRIUHCTriON. 

«=3200  (Or.)  Circuit  court  held  to  have  pro- 
bate jurisdiction.— In  re  Pittock's  Estate,  428. 
«=»200i/4  (Most)  District  court  aittliw  u 
probate  court  cannot  determine  equitable  uneo- 
tions.— In  re  Stinger's  Bstate,  693. 

Probate  court  cannot  determine  validity  of 
assignment  of  allowed  creditor's  <jaini  against 
estate.— Id. 

Probate  court's  determination  of  claim  of 
subrogation  to  allowed  creditors'  righta  held 
not  barred  on  theory  bearing  on  eqmtaUe  de- 
fenses prevented. — Id. 

$s»20l  (Mont.)  Probate  court  may  determine 
equitable  matters  necessary  in  exercise  of 
granted  powers.- In  re  Stinger's  Estate,  683. 

CRIMINAL  LAW. 

See  Assault  and  Battery,  ^=396;  Bnrglaryif 
Embezzlement;  Extradition;  False  Pretenses; 
For^ry;  Homicide;  Indictment  and  Infor- 
matiwi;  Larceny;  Prostitution;  Rape,  4=s» 
19-01;  Seduction,  <l=>40-60;  Threats. 

Z.  NATURB   AND   BUSMBNTS    OF  CBIMB 
AND  DBFBNSB8  IN  GBNBRAI^ 

«=>I3  (Cal.)  Statute  Add  not  innlid  as  un- 
certain for  clerical  tftor.— People  v.  Trontmon. 
928. 

€=^37  (Utah)  Conviction  of  crime  instigated 
by  detective  will  not  be  upheld.— State  v.  Mc- 
Comish,  637. 

$=>45  (Utah)  Encouraging  a  criminal  act  is 
a  crime.— State  t.  McCornish,  637. 

n.  CAPACTFT  TO  COMMIT  XND  BBBPOK- 
SIBILITY  FOR  CRIMB. 

«»48  (Ca].App.)  Irrationality  not  test  of  In- 
sani^.— Peoi^e  t.  Zari,  840w 

T.  VBNDB. 
(B)  Cbanve  of  Venwe. 

'»=>I43  (Wyo.)  Omissions  in  information  waiv- 
ed by  failure  to  move  to  quaah.— Richer  v. 
State,  154. 

Vn.  PORMBR  JBOPARDT. 

«=»i62  (Aril.)  Statute  held  not  to  puniah 
twice  for  same  offense.- Hoddad  v.  State,  847. 

VIII.  PRBLIHINARY    COMPUUNT,  AFFI- 

DAVIT, WARRANT,  BXAMINATION. 
COMMITMBNT,  AND  SUMHARY 
TRIAL. 

<3=»223  (Ariz.)  Preliminary  trial  not  necessary 
in  misdemeanor  cases. — Riduirdson  v.  State, 
845. 

IX.  ARRAIGNHBNT     AND     PLBA8,  AND 

ROIXB  PROSB4VK  OB  Dlft- 

OONnNVjlNCB. 

iS==>26l ( I ).  (Kaa.)  Failure  to  urain  not 
ground  for  reversal. — City  of  Great  Bend 

Sbepler,  78. 

«=3273  (Or.)  Plea  of  guilty  waives  right  to 
trial.— Sustar  v.  County  Court  of  Marion  Coun- 
ty. 445. 

X.  BVIDBNOB. 

(A)    jBdlclal    Notlee,   PrcaamytlOM,  aad 
Bnrden  ot  Proof. 

^^304(2)  (Colo.)  Prejudice  against  Germans 
a  matter  of  common  knowledge.— Miller  v.  Peo- 
ple, 41. 

<S=»304(5)  (OkLCrJ^pp.)  Judicial  notice  taken 
of  state  and  county  boandaries^— Goben  v. 

State,  812.  ^  , 
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^»306  (Wyo.)  Inference  JieUd  not  to  rest  on 
inference.— Riciiey  t.  State,  164. 
«»308  (Moat.)  Act  tttribntable  to  criminal  or 
ionocent  caiue  presumed  imioceitt-^State  v. 

RigKB.  272. 

^9333  (Or.)  Presumed  to  apeak  troth,  bvt 
preBumpaon  may  be  overcome. — State  t.  Wes- 
ton, 106S. 

(B)  Vmctm  im  laane  ud  ReleTant  to  Imdcb, 
and  Rea  CteMtie. 


^338(6)  (Cal.App.)  Evidence  of  statements 
hy  S.  inconsistent  with  what  witaeas  testified 
were  former  statements  ^  8.  Aeld  inadmia- 
«ible.— People  v.  Bishop,  328. 
^s>35l  (3)  (Utah)  Defeadent's  attempt  to  es- 
cape while  charged  with  robbery  does  not  in- 
dicate edit  of  bnrglai7-'-Stete  t.  Crawford, 

losa 

<0)  Othw  Oaessca^  mma  Ckamotev  of  Aa- 

4b9369(I)  (Maho)  Held  that  the  stete  mt^ 
not  prove  defendant's  arrest  for  a  former  simi- 
lar offense.— State      Bidegain,  312. 
4e3>369(6)  (Ariz.)  Evidence  of  previous  sale 
^  liquor  admissible  in  prosecution  for  mana- 
factare.— BidiardBon  v.  Stat^  846. 
^»369(7)  (Utah)  Defendant's   admission  of 
prior  term  of  imprisonment  no  evidence  of 
fdlt^Ute  V.  Crawford,  1030. 
®s9369(8)  (Ariz.)  Evidence  of  similar  offens- 
es not  admissible  in  prosecation  for  rape. — 
Walker  v.  State.  398. 

^371(1)  (OiU.Cr.App.)  Evidence  of  other 
crime  admissibla  to  show  intent.— Dnmaa  t. 

State,  820. 

«=>37i(2)  <Wyo.)  Defendant's  belief  in  own- 
f-rshio  a  jury  question. — Richey  v.  State,  154. 
^=3371(5)  (Cat.)  Evidence  of  other  forgeries 
ndmiBsible  to  show  intent  ootwitbstanding  of- 
fer of  admission  by  accused.— People  v.  Stndici, 
»75. 

«S937I(5)  (CalJkpp.)  Evidence  of  other  far- 
series  admissible  to  show  intent— People  v. 
Sindici,  975. 

«:=337I(I2)  (OkLCrJkpp.)  Evidence  of  other 
Crime  admissible  to  show  motive.— Dnmaa  v. 
State,  820. 

«5>372(I2)  (Cat.)  Evidence    of    other  for- 

feries  admissible  to  show  common  scheme, — 
'eople  V.  Sindici, 

<S=>373  (Ok).Cr.Ajip.)  Bape  not  a  continuing 
offense,  and  conviction  must  rest  on  one  act 
on^.— Smith  v.  State.  863. 

.<D>  HBterlalltr  uA  Ooaspetenor  In  Gen- 
eral. 

•^9386  (Colo.)  Testimony  of  stenographers  as 
to  remarks  heard  thronni  dictagraph  held  of 
donbtfal  competency.— BlOler  t.  People.  41. 

(R)  Beat  uA  SeeonAnirr  uA  l>emenatni« 
tiTe  RrlAmiee. 

^=>400(7)  (Kaa.)  Secondary  evidence  of  con- 
tents of  forged  instrumenta  held  admissible, 
where  defendant  gave  them  to  his  broUier,  who 
took  them  from  state.— State  v.  Pollman,  1101. 
<e=3404(l)  (Kan.)  In  prosecution  for  stetatory 
rape,  it  is  not  error  to  permit  child  to  be  ex- 
hibited to  the  jury.— State  v.  Kipers.  68. 
^=9404(4)  (Wyo.)  Identity  ;keW  sufficiently  es- 
tablished to  warrant  admission  of  hides  of 
stolen  cattle  in  e^denee.— lUehey  v.  Stete,  154. 

<F)  AAalaslena,  DMlKratloma*  mmA  Hear- 

^s>406(l)  (Or.)  DiBtinction  between  an  "ad- 
mission" and  a  "confession"  stated, — State  v. 
Weston,  1083. 

^=3406(6)  (Or.)  Testimony  as  to  admissiouB 
by  defendant  Aeld  admissible  to  prove  corpus 
delicti^Stete  V.  Weston,  1083. 
«s»407(l)  (Cal.App.)  Testimony  showing  si- 
lence under  accusation  'lefd  admissible.— Peo- 
ple T.  Blshtv,  328. 


^=s>4iA  (Colo.)  Conversation  with  accused  of 
little  probative  value  where  accused  unable  to 
respond  intelligently  to  questions  propounded. 
—Miller  v.  People,  41. 

•9==>419,420(l)  (Wash.)  Testimony  as  to  what 
was  done  and  said  b^  I.  W.  W.  organizers  and 
delegates  Held  admissible  in  prosecution  of 
members  for  criminal  sjmdicalism. — Stete  v. 
Passila,  295. 

1^419,420(10)  (Ariz.)  Testimony  as  to  Btete- 
ment  made  to  defendant  not  inadmlaaible  as 
hearsay.- Roman  v.  State,  651, 

(H)  DoenmentRFy  Bridenc*  amd  Sxelaalon 
of  Parol  ICTidenee  Tberebx. 

«=»430  (Kan.)  Certificate  of  birth  of  child  of 
unlawful  intercourse  held  admissible. — Stete  v. 
Kipers,  68. 

«:^>433  (Okl.Cr.App.)  Admission  of  letter  held 
improper.— Qoben  v,  Stete, 

(I)  Oplalon  Bvldenea. 

<8=3459  (Colo.)  Testimony  that  witness  nnell- 
ed  and  tasted  liqnor,  and  that  it  was  whisky, 
held  proper.— Enyart  v.  People,  661. 

(J)-  TrMtlmony  oC  Accomplices  and  Code- 
fen  dam  t«. 

«s»507<l)    (OkLCrJKpp.)    "AccompUce"  de- 
fined.—McKinney  V.  Stete,  678. 
«=»907(7)  (Cal.)  Child  of  age  protected  by 
statute  Mid  not  "accomplice"  within  rules  of 
evidence.— People  v.  Troutman,  92S. 
«»>5(>7i/2  (Okl.CrJ^pp.)  Jury    warranted  In 
concluding  that  witness  participated  in  crime 
under  duress  of  ber  husband,  and  was  not 
an  accomplice.— McKinney  v.  State.  678. 
<S=350e(3)  (Okl.Cr.App.)  Stete  may  use  one 
of  two  persons  Jointly  informed  against  as  wit- 
nesses gainst  others.— Dumas  v.  Stete,  820. 

Codefendant  has  privilege  to  testify  vol- 
untarily against  other  defendant  at  separate 
trial— Id. 

^9510  (Cal.)  Corroborating  evidence  of  ac- 
complice's testimony  of  other  offenses  held  not 
necessary.- People  v.  Troutman,  928. 
^3511(1)  (Okl.Crj%pp.)  Evidence  htid  suf- 
ficient to  corroborate  aoeomidice:- Dtunaa  v. 
State,  820. 

<8=>5I  I  (2)  (Okl.Cr.App.)  AccompUce  testi- 
mony must  be  corroborated  by  evidence  con- 
nectmg  defendant'  with  the  crime.-— McKinney 
V.  Stete,  678. 

(K)  ConfesBlon.. 

«=»5t6  (Or.)  Distinction  between  an  "admis- 
sion" and  a  ''confession"  stated.— State  v.  Wes- 
ton. 1083. 

«s»5l7(6)  (Arl2.)  Confession  not  inadmissible 
because  made  to  an  officer.— Roman  v.  State. 
531. 

®=35I9(9)  (Ariz.)  Confession  in  response  to  an 
appeal  to  religious  or  moral  sentiment  not  in- 
admissible.—Roman  V.  State,  651. 
<8=9520(l)  <Arlz.)  Confessions  obtained  by 
promise  inadmissible. — Roman  v.  Stete,  651. 
€=3520(2)  (Ariz.)  Confession  held  not  to  have 
been  obtained  by  promise.- Roman  v.  Stete, 
651. 

Confession  in  response  to  appeal  to  con- 
science held  not  procured  with  promise. — Id. 
^=>522(l)(Arlz.)  CoQfessiona  obtained  by  co- 
ercion or  threat  inadmissible.— Roman  v.  State, 
551. 

Confession  held  not  to  have  been  obtained  by 
coercion  or  threat— Id. 

Confession  in  response  to  appeal  to  con- 
Bcienoe  held  not  procured  with  threat.— Id. 
<^530  (Kaa.)  Admission  of  written  confes- 
sion held  not  error.- State  v.  PoUman,  1101. 
«=:9535(  I )    (Or.)    Defendant's  confession 
olonCj  without  coifroboratins  proo^  of  cornus 
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(t.)  Brldeaee  mt  PrellmlnuT'  B!»a«il»»tlon 
or  Kt  Former  Trial. 

«s>543(2)  (Okl.Cr.App.)  Wbere  attendance 
of  witness  could  be  had,  a  mere  Bhowin;  of 
his  absence  does  not  authorize  introducing 
transcript  of  bis  testimony.— Davis  v.  State, 
1001. 

4=3944  (Ofcl.CrJ(pp.)  Where  accused  cross- 
examined  witness  at  preliminary  bearing  and 
witness  cannot  be  secured  for  trial,  transcript 
of  his  testimony  admissible.— Davis  v.  State, 
1001. 

CM)  WelBht  and  Snflioleaer* 

«»952(l)  (MtRL)  "Direct  evidence"  and  "cir- 
cumstantial evidence"  distinniished.— State  v. 

Riggs,  272. 

€=3552(2)  (Mont.)  Quantum  of  circumstantial 
evidence  stated.— State  v.  Biggs,  272. 
«S9552(3)  ( Utah )  Circumstantial  evidence 
most  exclude  every  reasonable  hypothesis  ez- 
cept  that  of  defendant's  guilt.— State  v.  Craw- 
ford, 1030. 

^=3561(1)  (Utah)  Defendant  must  be  accord- 
ed every  reasonable  doubt. — State  v.  Crawford, 
1080. 

9»56l(2)  (Kaa.)  Unexididned  possession  of 

stolen  automobile  held  safflcient  to  convict- 
State  T.  Bell,  1110. 

®=»56l  (2)  (Utah)  Identity  of  property  in  pos- 
session of  accused  must  be  established  beyond 
reasonaUe  doubt— State  v.  Crawford,  10^. 
«sa963  (Moat)  Ooipm  delicti  raav  be  estab- 
lished by  circamstaanal  evidence.— State  v.  Du- 
colon  267. 

$=>5o4(l)  (Kan.)  Evidence  held  to  show  crime 
committed  within  county.— State  t.  Kipers,  6S. 
<8=>564(l)  (Wash.)  Evidence  that  defendants 
were  arrested  in  county  oUier  than  that  of 

trial  insufficient  to  show  coart  without  juris- 
diction.— State  V.  Passila,  296. 
«s»564(2)  (MonL)  Incumbent  apon  state  to 
prove  venue  beyond  reasonable  doubt — State 
V.  Dacolon,  267. 

Venue  must  be  established  beyond  reason* 
able  doubt— Id. 

€=»564(3)  (Mont.)  Venue  may  be  established 
by  circumstantial  evidence. — State  v.  Ducolon, 
267. 

^=3566  (Colo.)  Testimony  of  stenographers  as 
to  remarks  heard  through  dictagrapb  held  in- 
sufficient to  establish  guilt. — Miller  v.  Peo- 
ple, 41. 

XI.  TIHK  OF  TRIAL  AHD  CONTINUANCE!. 

€=>576(5)  (Ariz.)  Right  to  dismissal  of  prose- 
cution for  failure  to  bring  case  to  trial  within 
required  time  fteW  waived.— King  v.  State,  99 
€=»577  (Okl.Cr.App.)  Defendant's  counsel 
must  have  reasonable  time  to  prepare  for  trial. 
-Goben  v.  State,  812. 

•€=»590(2)  (Okl.Cr.App.)  Denying  continu- 
ance for  lack  of  time  to  prepare  in  murder  case 
held  abuse  of  discretion.— Goben  v.  State,  812. 

Discretion  as  to  continuance  must  be  judicial, 
not  arbitrary.— Id. 

4=»503  (Kan.)  Motion  for  continuance  for  prej- 
udice requiring  outside  counsel  held  properly 
overruled.— City  of  Great  Bend  v.  Shepler,  78. 
«=>5g8(IO)  (Okl.Cr.App.)  Refusal  of  continu- 
ance where  defendant  promptly  subpcenaed 
witDCBses  which  sheriff  had  not  time  to  sub- 
poena held  error.— Merltt  v.  State,  529. 
<&=>603(7)  (Kan.)  Where  application  did  not 
show  testimony  expected  from  absent  witness, 
continuance  properly  denied.— State  t.  Kipers, 
68. 

«S3603(I2)  (Kan.)  Where  application  did  not 
^ow  testimony  expected  from  absent  witness, 
supplemental,  unverified  sppiication  did,  con- 
tinuance properly  denied. — State  v.  Kipcra,  68. 
^s>608  (Okr.Cr.App.)  Substance  rather  than 
form  considered  in  continuance  affidavit. — Goben 
V.  State,  812. 

«=36I7  (Okl.Cr.App.)  Technical  objection 
should  not  prevent  continuance  necessary  to 
present  defense.— Meritt  v.  State,  529. 
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XII.  TRIAL. 
(A)  PreUmlnarjr  Proceed  In  v*- 

4==>628(2)  (Ariz.)  Indorsement  of  names  of 
witnesses  not  required. — Ridiardson  v.  State, 
846. 

<S=>629  (Okl.CrJVpp.)  Defendant  cannot  be 
tried  for  caoital  fntense  until  after  being  fur- 
nished with  list  of  state's  witnesses. — Goben  v. 
State,  812. 

(B>  Course  and  Coadnet  of  Trial  In  Gen- 
eral. 

«=»833(l)  (Okl.Cr.App.)  Court  should  uphold 
guaranty  of  fair  and  impartial  triaL— Goben 

V.  State,  812. 

^s>655(5)  (Cal.App.)  Court's  discussion  be- 
fore jury  with  defendant's  counsel,  as  to  the 
effect  of  his  argument  to  jury,  improper.— Peo- 
ple V.  Fritz,  S48. 

«=>655(5)  (OkljCrApll.)  Court  should  not 
make  disparaging  remarks  oonctfning  attor- 
neys.—Jones  V.  State,  664. 

(C)  Receytton  of  Bvidcnee. 

«»66l  (CalJ^pp.)  Evidoice  of  otiier  forgeries 
admissible  notwithstanding  <^er  of  admission 
by  accused. — People  v.  Sindid,  976. 
«»662(6)  (OkLOrJ^pp.)  Wbere  accused 
croBB-examined  witness  at  preliminary  heariiiK 
and  witness  cannot  be  secured  for  trial,  ad- 
mission transcript  of  Us  testimony  not  denial 
of  constitutional  right  to  confront  witness. — 
Davis  V.  SUte,  1001. 

«s»676(l)  (OM.Cr.App.)  Wbere  more  thfn 
one  act  on  which  convietion  could  be  based 
was  shown,  the  state  should  elect. — Smith  v. 
State,  863. 

«=>680(l)  (Or.)  Order  of  proof  regulated  by 
sound  discretion  of  court— State  v.  Weston, 

1083. 

•£=>680(2)  (Or.)  Corpus  delicti  need  not  be 
shown  before  connecting  defendant  with  of- 
fense, wbere  two  matters  sre  intimately  con- 
nected.—State  V.  Weston,  1088. 

Testimony  as  to  acts  and  admissions  of  de- 
fendant admissible  at  any  stage  of  proceeding 
where  corpus  ddicti  is  dependent  thereon.— Id. 

(D)  Objcetiona   to  Bvldenee,   Motion*  ta 
fltrllco  Oat,  and  Bxeeptlou. 

«=>695(2)  (Or.)  Canceled  check  to  deceased 
in  payment  of  interest  on  note,  found  in  de- 
fendant's possession  after  homicide,  AeM  ad- 
missible over  general  objection.— Sti^  r.  Wes- 
ton, 1063. 

(B)  Arsamenta  and  Condaet  of  Conaael. 

•8=»700  (Colo.)  Duty  to  see  that  facts  are 
fully  and  fairly  placed  before  jury.— Miller  v. 

People,  41. 

4s»7l3  (Ariz.)  Prosecuting  attomeya  address- 
ing individual  jurors  by  name  Aeld  improper. — 

Richardson  v.  State,  845. 
€=}7I5  (Ariz.)  Handing  to  jury  a  bottle  of 
liquor  alleged  to  have  been  manufactured  by  ac- 
cused held  improper.- Richardson  v.  State,  845. 
«=3730(t4)  (Cofo.)  Statement  of  prosecntor 
as  to  German  descent  of  defendant  and  mtness 
held  prejudicial  error.— Miller  v.  Peo^e,  41. 

(F)  ProTince  at  0«Hirt  and  Jary  1b  Oen- 
eral. 

4s>736(2)  (Cal>pp.)  Court  required  to  paaa 
on  voluntary  character  of  confession  in  first 
instance  to  determine  whether  it  is  admissible^ 
—People  v.  Zarate,  9B6. 
«s»74l  ( I )  (Or.)  Jurors  sole  judges  of  ralui 
of  evidence.- State  v.  Weston,  lTO3. 
€=»742(l)  (Or.)  Jurors  sole  judges  of  cred- 
ibility of  witnesses.— State  v.  Weston,  108S. 
«=a742(2)  (Okl.Cr.App.)  Where  evidence  con- 
flicts, wnether  witness  is  an  accwnpUee  is  for 
the  jurf ;  but  where  facts  are  admitted,  it  fa 
a  question  for  the  court- McKinney  t.  State»  ^ 
673.  J 
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«=»76l(2)  (Arh.)  Instrnctioti  aBsmninc  facts 
not  in  record  Hhonid  not  be  given.— Laatario  T. 
State  91 

«=37^,  764(17)  (Cal.)  iDStruction  as  to  ctI- 
dence  of  other  offenses  held  not  in  effect  a  di- 
rection of  verdict, — People  t.  Troutman,  928. 
<S=»76B(4)  (Okl.CrApp^)  Instruction  that  jur? 
should  fix  punishment  at  life  imprisonment  er- 
ror.—Jones  V.  State,  664. 

(G)  NeeeHltr*  Rcaalsltea,  mnA  SiiMct«ii«r 
ot  iBBtraotioBB. 

«=»769  (Okl.CrJKpp.)  Instructions  fairly  atat- 
ioB  law,  and  as  favor^e  to  defendant  as  evi- 
dence warrants,  fteld  not  to  show  error.-^Jard- 
well  V.  State,  817. 

^780(2)  (Oki.Cr.Appv)  Where  one  of  state's 
vitnesees  was  accomplice  as  matter  of  law, 
and  the  Jnt?  were  to  determine  as  to  tbe  other, 
appropriate  instmctionB  should  have  been 
given.— McKinney  v.  State,  673. 
«=»786(l)  (Okl.CrJM>P-)  Defendant  has  right 
to  a  dear  affirmativa  instruction  based  on 
bjpotheaiB  of  truth  of  his  testimony  affecting 
a  material  issue. — Shears  v.  State,  816. 
«=a8ll(I)  (Cal.A^p.)  Instructions  singUi^; OQt 
testimony  of  particular  witneaa  for  comment 
improper. — People  v.  Fritz,  348. 
«=^II(5)  (Cal.App.)  Instruction  as  to  weight 
to  be  given  testiiaony  of  hired  detectives  or 
state  agents  held  improper. — People  v,  Fritz, 
348. 

«=»8II  (6)  (Cal.App.>  Instructions  aingling 
out  defendant's  testunony  for  comment  im- 
proper.— People  V.  Fritz,  348. 
«=>8I4(3)  (Or.)  Instruction  as  to  declara- 
tion accompanying  the  crime  A«ld  erroneous,  io 
absence  of  evidence  as  to  any  such  declaration. 
—State  V.  Weston.  1083. 

€=s>ft22(4)  (Cal.App.)  Instruction  as  to  con- 
fession of  defendant  held  not  misleading. — Peo- 
ple V.  Zarate.  9C6. 

«=^22(I5)  (ColApp.)  Refusal  to  instruct  as 
to  accused's  testimony  AeM  not  prejudicial  in 
view  of  diarge  given.— People  v.  Washburn, 
336. 

(H)  Reqnents  foF  iBBtrnetlonn. 

^825(3)  (Okl.Cr.App.)  Instruction  on  alii<i 
inartificiaJly  drawn  not  reversible  error,  where 
no  request  for  more  definite  instruction.->Spes8 
V.  State.  395. 

^982S(I)  (Kan.)  Refusing  instruction  on 
matters  covered  oy  others  not  error.-^ty  of 
Great  Bend  v.  Shepler,  78. 

(J)   CuBtodr,  Condnct,  mud  Dellbenttlonn 

of  Jnrjr, 

«=>858(3)  (Okl.Cr.App.)  Taking  exhibits  to 
jury  room  not  error,  where  not  used  inconsist- 
ently with  testimony. — White  v.  State,  522. 
«=»858  (4)  (Cal.App.)  Statute  permitting 
written  inetructiODs  to  be  taken  to  jury  room 
construed.— People  v.  Zari,  345. 
^=>86l  (Colo.)  Jury  properly  permitted  to 
took  at  and  smell  liquor  alleged  to  be  whisky.— 
Enyart  v.  People,  5o4. 

(K)  Verdlet. 

€=»878(3)  (Kai.)  Conviction  under  one  count 
of  ordinance  held  to  operate  as  acguittal  under 
other  counts. — City  of  Great  Bend  v.  Shepler. 
78. 

^»893  (Wyo.)  Verdict  good  if  court  can  un- 
derstand meaning.— Bichey  v.  State,  164. 

(L)  Wnlver  nnd  Correction  of  Irrewlnrl- 
tlea  nnd  Eirrors. 

^=»895  (Ariz.)  One  may  waive  right  intended 
for  own  benefit.— King  v.  State,  99. 

XIII.  MOTIONS  FOR  NBW  TRIAL  AND  IN 
ARREST. 

■€=3970(7)  (Cal.)  Defects  in  indictmentf 
diarging  defendant  with  presenting  false  proofs 
held  not  ground  for  arrest  (d  judgment.— Peo- 
ple V.  T«umaD,  460.  , 


XT.  APPBAIi  AND  BRROR,  AND  CER- 
TIORAIU. 

(A)  Form    of  Remedy,   JariKdlctlon,  nnd 

Rlffht  ot  Rcvlevr. 

€=>I004  (Idaho)  Appeal  only  exercised  by 
statutory  method.— State  v.  Ricks,  827;  State 
V.  Williams,  834. 

«»1023'/2  (Or.)  Writ  of  review  not  of  right, 
but  of  sound  discretion.- Sustar  v.  County 
Court  of  Marlon  County,  445. 
$=>I026  (Nev.)  One  who  served  sentence  can- 
not prosecute  appeal— State  v.  Cohen.  1027. 

(B)  PFcnentntlon  and  RenerratflOM  In  Low* 
me  C«nrt  of  Gronwdn  of  B«tI«w. 

^=»1028  (Okl.CrJ^pp.)  Errors   not  properly 

raised  in  court  below  cannot  lie  conaiiered.— 
CardweU  v.  State,  817. 

«=»I035(2)  (CalJ^pp.)  Failure  to  furnish  tes- 
timony in  lower  court  before  trial  in  superior 
court  held  not  ground  for  reversal  where  no 
objection  made.— People  v.  Fritz,  348. 
€=»I036(6)  (Ariz.)  Opinion  testimony  not  con- 
sidered on  appeal  in  absence  of  objection. — 
Roman  v.  State,  551. 

®=>I039  (OkI.CrJ\pp.)  Taking  of  exhibits  to 
jury  room  cannot  be  considered  where  first 
complained  of  on  motion  for  new  trial.— White 
V.  State,  522. 

•S=>I048  (Colo.)  Points  not  excepted  to  not 
considered.— Bhiyart  v.  People,  564. 
«=bI059(2)  (Wyo.)  Exception  to  group  of  in- 
structions disregarded  if  one  be  correct— Rich- 
ey  V.  State,  154. 

^1064(1)  (Colo.)  Points  not  made  in  motion 
for  new  trial  not  considered  on  writ  of  error. 
—Enyart  v.  People,  564. 

«=»1064(1)  (Kaa.)  Errors  not  urged  in  mo- 
tion for  new  trial  not  considered  on  appeal.- 
SUte  V.  Pollman,  1101. 

iC)  Prooocdlnva  for  Traanter  of  Oava*, 
and  Bflcet  Thevcaf. 

<@=9 1069(1)  (OkLCnApy.)  Felony  appeal  must 
be  within  six  months  by  petition  in  error  with 
case-made  atta^ed  or  transcript  of  record.- 
Smith  v.  State,  661. 

•&=3l069(6)  (Okl.Cr.App.)  Appeal  from  misde- 
meanor conviction  dismiued  for  want  of  ju- 
risdiction, because  not  filed  within  120  dKju. — 
Inland  T.  State,  266. 

«S3I07I  (Or.)  Requisite  of  petition  for  writ 
of  review  stated.— Sustar  v.  County  Court  of 
Marion  (bounty,  445. 

Writ  of  review  to  be  disallowed  for  insuf- 
ficiency of  petition.— Id. 

Assertion  in  petition  for  writ  ot  review  held 
a  conclusion.— Id. 

«=9l079  (Okl.Cr.App.)  Appeal  wIU  be  dis- 
missed for  want  of  service  of  summons  in  er- 
ror.—Blunt  V.  State,  392. 
®=»I08I  (Okl.Cr.App.)  Appeal  will  be  dis- 
missed for  want  of  service  of  notice— Blunt 
V.  State,  392. 

(D)  Record  and  Proceedlnsa  Not  in  Rec- 
ord. 

®=3l088(l)  (Okl.CrJkpp.)  Rulings  iucorporat- 
ed  in  agreed  statement  supporting  motion  for 
new  trial  do  not  constitute  record  exceptions 
unless  signed  by  judge.— White  v.  State,  522. 
«=»I088(I7)  (Ariz.)  Record  keU  not  to  pre- 
sent qaestion  of  misconduct  of  prosecnting  at- 
torney.— King  V.  State,  99. 
4=>I090(5)  (Idaho)  Error  in  overruling  de- 
murrer to  complaint  and  denying  motion  to 
quash  can  be  presented  only  by  settied  bill  of 
exceptions.— State  v.  Snook,  494. 
«=^I090(5)  (Idaho)  Question  on  motions  to 
(juash  not  reviewed  unless  presented  by  bill  of 
exceptions.— State  v.  Ricks,  827;  State  v.  Wil- 
liams. 834. 

«=>I090(I4)  (Nov.)  Judgment    not  reversed 
for  misdirection  of  jury  in  absence  of  bill  of  ex- 
ceptions.— State  V.  Cerfoglio,  322. 
«=»I090(I7)  (Idaho)  Question  on, motions  in 
arrest  of  Judgment  %ifif|5%*<G6t?^ 
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sented  by  bin  of  umptioiii. — State  T*  Bicka, ' 
827;  State     WUUama,  834. 
«=s>togO(l9)  (Idaho)  Rulings  on  demnrrer  and 
motion  to  guaab  complaint  are  not  included  in 
reporter's  transcript  and  not  substitute  for  bill 
of  exceptions.— State  r.  Snook,  491. 
4^1104(1)  (Idaho)  Inability  to  procure  court 
reporter's  transcript  is  not  ground  for  reversal. 
—State  T.  Ricks,  SSTz  State  v.  WiUiams,  834. 
4=»lt06())  (Idaho)  Court  may  order  tran- 
script whether  defendant's  counsel  approve  or 
not— State  v.  Bicks,  827:  State  r.  Williams, 
834. 

<@=^lt06(3)  (Idaho)  Lapse  of  time  in  filing 
appeal  transcript  is  not  suriadictionaL— State  t. 
Kicks,  827:  State  t.  WOIiama,  834. 
®=>l  109(3)  (Idaho)  Where  reporten'a  tran- 
script cannot  be  procured,  appeal  will  be  beard 
on  record.— Stat©  v.  Kicks,  827;  SUte  v.  Wil- 
liams, 834. 

M  I4(  1 )    (Okl.CrJKpp.)    Assignments  not 

supported  by  record  will  not  be  considered.— 
Dumas  r.  State,  820. 

<^ni5(2)  (Okt.Cr.App.)  Overroling  defend- 
ant's challenge  for  cause  to  individaal  Jurors 
heJd  not  reversible  error.  In  view  of  record. 
— Cardwell  v.  SUte,  817. 

(E)  AHfmm«nt  of  Bmora  wd  BrlcfN. 

^1129(3)  (Ariz.)  Aariganent  of  error  from 
which  it  could  not  be  determined  whether  tea- 
timony  was  competent  held  insufficient— Roman 
V.  State,  551. 

«s:>l  129(3)  (Arl2.)  Assignment  of  error  Md 
indefinite.— Richardson  y.  State,  845. 

130(1)  (Nov.)  Briefo  neeetsary.— State  t. 

Cecchettlni.  547. 

•8=>  1 1 30  (5)  (Cal.App.)  Points  held  insuffi- 
ciently presented  for  consideration.— People  t. 
Zarate.  956. 

Points  not  supported  by  argument  not  con- 
sidered.— Id. 

(^1130(5)  (Nev.)  Points  and  authorities  nec- 
essary.—State  T.  Ceccbcttini,  S4T. 

(P)  DlBMiaMlt  HewlBflT*  lutd  RahMrlttc 

«S9tt3l(3)  (Nev.)  Motion  to  AsmisS  appeal 
waived,  if  not  made  at  time  of  hearing.— State 
V.  Cecchettini.  547. 

<S=»(l3t(5)  (OkrCrApp.)  Defendant's  appeal 
will  be  dismissed,  where  he  has  become  a 
fugitive  from  Justice. — Gillentine  t.  State,  531. 

<G)  Review. 
(&=»l  134(8)  (Or.)  Evidence  not  reviewed  on 
appeal  from  writ  of  review.— Sustar  v.  County 
('ourt  of  Marion  County,  445. 
0=>II4I(2)  (Idaho)  Error  must  be  shown  in 
record.— State  v.  Ricks,  827;  State  v.  Wil- 
Itams,  834. 

•8=>l  141(2)  (Okl.Cr.App.)  Appellant  must  es- 
tablish error.— Cardwell  v.  State,  817;  Damas 
V.  State,  820. 

^=>1I44(I2)  (OklXrApp.)  Where  codefend- 
ant  testified  but  did  not  claim  privilege,  he 
will  be  presumed  to  have  testified  voluntarily. 
— Dutnaa  r.  State,  820. 

«s>II44((4)  (Nev.)  In  abaence  of  bill  of  ex- 
ceptions containing  evidence,  instructions  pre- 
sumed applicable.-— State  v.  Cerfoglio,  322. 
®=all44(l5)  (Cal.)  Jury  presumed  to  have 
followed  instructions.- People  v.  Lauman.  459. 
€=^1144(17)  (Idaho)  Judgment  of  trial  court 
presumed  valid.— State  v.  Ricks,  827;  State  T. 
Williams,  834. 

«=9ll47  (Or.)  Sentence  within  limits  of  stat- 
ute generally  ^scretionary,  and  not  reviewable. 
-Sustar  V.  County  Court  of  Marion  County, 
445. 

<t=>ll4a  (OkLCr.App.)  Names  of  additional 
witnesses  may  be  indorsed  on  information  at 
any  tinn'  in  the  court's  dipcretion. — Thomas  v. 
St.ite.  662. 

C==>n50  (Okl.Cr.App.>  Change  of  venue  with- 
in sound  discretion  of  trial  court — Johnson  t. 
SUte,  1000. 
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^1151  (OkLCrJ^pp.)  Court  haa  aacratton  In 

refusing  continuance,  reversible  only  for  aboae. 
— Meritt  V.  State,  529. 

(8=»1I54  (Ariz.)  Prosecating  attomey'a  ad- 
dressing individual  jarora  by  name  held  not 
reversible.— Richardson  v.  State,  845. 
e=>ll56(l)  (Idaho)  Grantins  a  new  trial  rests 
in  the  court's  discretion,  and  may  be  diatuibed 
only  for  clear  abuse.— State  v.  Farmer,  33. 
«=3|  159(2)  (Cal.)  Conviction  supported  bj 
evidence  not  reversible  for  inanffldenCT  becaoi^e 
of  abnormality  of  crime.— People  v.  Trootmaii. 
928. 

(S=»n59(2)  (Idaho)  Judgment  not  reversed, 
where  substantial  evidence  supports  verdict, — 

State  V.  Bidegain.  312. 

«=>l  150(2)  (Mont)  Appellate    coort  limited 
in  reviewing  evidence.— State  t.  Riggs,  272. 
«»i  159(2)  (Okl.Cr.App.)  Where  there  to 
parently  credible  evidence  to  eustaia  JndgnuBt, 
It  will  not  be  reversed  for  insaffidmey  of  evi- 
dence.—Wilgon  T.  State,  893. 
^1159(2)  (Oki.Cr>pp.)  Where    any  inb- 
atantial   evidence   tends   to   show  defendant 
guilty,  its  sufficiency  to  support  the  verdict  will 
not  be  considered.— Meritt  v.  State,  529. 
«s>l  159(2)  (pkl.Crj\pp.)  Verdict,  snpported 
by  anbatantiu  evidence,  not  distnibed  on  mp- 
peal.— Thomaa  v.  SUte,  662. 
«=>t  159(4)  (Mont)  Conviction  of  rape  baaed 
u^Q  improbable  story  reversed,  and  caae  dis- 
missed.—State  V.  McDwain,  270. 
«=»l  159(4)  (Okl.Crj^pp.)  Jury  are  judges  of 
the  credibility  of  witnesses  and  where  any  aab- 
stantial  evidence  tends  to  show  defendant  foU- 
ty,  ita  sofficiency  to  support  the  verdict  will 
not  be  considered. — Meritt  v.  SUte,  529. 
®=>II60  (CalApp.)  Denial  of  new  trial  for 
newly    discovered    evidence   contradicted  by 
affidavit  condosive. — People  t.  Vitro,  610. 
«=3l  160  (Kan.)  Supreme  Ckmrt  will  not  inter- 
fere with  approved  verdict  sustained  by  suffi- 
cient evidence.— State  v.  Craig,  lOM. 
«=>l  160  (Utah)  Where  new  trial  was  denied, 
question  of  sufficiency  of  cvidance  to  anppiprt 
verdict  was  not  reviewable  on  appeal  Stiite 
V.  McCornish,  637. 

«=»l  163(1)  (Okl.Cr.App.)  Appellant  moat  es- 
tablieh  error  and  resulting  prejadice.— Cardwell 
T.  SUte,  817;  Dumas  v.  SUte,  820. 

165(1)  (OktCrJKpp.)  Test  as  to  faarrales*' 
error  in  admission  of  incompetent  evidenc 
stated.— Jones  v.  SUte,  664. 
«=9ll65(l)  (Wyo.)  Defendant  held  not  prej- 
udiced by  theory  of  sUto  that  there  was  one 
larceny  of  catHe  of  different  owners.— Biehey  t. 
State,  154. 

^1166(1)  (CatJVpp.)  railure  to  fumisb  tes- 
timony in  lower  court  before  trial  in  auperior 
court  harmless  error.— People  v.  Frita,  S4S. 
«=:>l  l66'/2(5)  (Okl.Cr.App.)  OremUinc  chal- 
lenge to  venire  summoned  by  sheriff,  a  wit- 
ness, not  preju^cial,  where  sheriff  did  not 
testilh-.— Damas  v.  State,  820. 
«=»Il66</2(6)  (CalApp.)  That  court  proceed- 
ed to  impanel  Jury  though  some  of  regular  ja- 
rora did  not  respond  to  roll  call  keld  not  groiud 
for  reversal.— People  v.  FriU,  348. 
,  ^M66i/2<I2)  (Ariz.)  Ourt'a  remark  harm- 
less in  view  of  teatitnony.-^tomsn  t.  SUte. 
551. 

<3=»II66'/2(I2)  (OkI.Cr.App.)  Dispara^nc  n- 
marke  by  court  concerning  attorneys  Mm  not 
prejudicial.— Jones  v.  State,  664. 

Remarks  of  court  provoked  by  defendant's 
attorney  Md  not  ground  for  rereraal— Id. 
^M66i/2  (13)  (CalJ^pp.)  Improprtety  of 
cotirt's  discussion  with  defendant's  connad,  in 
jurors'  presence,  aa  to  effect  of  coansel'a  re- 
marks to  jury,  held  cured  instmcdona.— 
People  V.  Frita,  S48. 

iS=>M69(3)  (Wyo.)  Admission  of  e^denee  of 
uncontradicted  fact  not  prejadidal.- Ricbey  t. 

State.  iri4. 

0=>l  169(4)  (Ariz.)  Aliseonduct  of  attorney 
during  trial,  in  order  to  be  ar^i^Ue  on  appeal. 
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must  appear  in  th«  record.— Lautario  t.  State, 
91. 

^ssl  169(5)  (Kan.)  Error  In  adniinl<m  of 
evidence  not  reversible,  where  objection  ana-' 
talned  and  instroction  to  AareKavd  glTeiL— 
State  V.  Bell,  1110. 

«B)  1 701^(1)  (OklXrJkpp.)  Interrogation  as 
to  other  offenses  prejudicial  only  where  defend- 
ant injured;  interrogatories  as  to  other  offenses 
held  nonprejudicial  error.— Jones  v.  State,  664. 

1 170^2(2)  (Kaa.)  Answering  question  as 
to  reputation  of  defendant's  hotel  from  witness* 
observation  held  harmless.— G!l7  of  Great  Bend 
V.  Shepler,  78. 

®=>l  171(1)  (Ariz.)  Misconduct  of  counsel  for 
the  state  in  trial  for  rape  held  prejodidaL^ 
Walker     State,  898. 

«s>ll7l(l)  (Ariz.)  Handing  to  jury  a  bottle 
of  liquor  alleged  to  have  been  manufactured 
by  Bccosed  held  harmless.— Rldiardson  r.  State, 
845. 

^11710)  (Colo.)  Prejudicial  conduct  of  dla- 
trict  attorney  ground  for  reversal  where  ease 
is  close. — Miller  v.  People,  41. 
4es>l  172(1)  (CalJkpp.)  Instruction  requiring 
overt  act  or  physitHil  demonstration  to  justify 
self-defense  Xeftl  not  prejudicial.— People  v. 
Washburn,  33S. 

172(2)  (CaLApp.j  Improper  instruction 
not  ground  for  reversal  where  evidence  clearly 
established  defendant's  guilts-People  t.  Fribi, 
S48. 

Improper  instructitni  not  gromtd  for  reversal 

where  evidence  clearly  established  defendant's 
guilt— Id. 

«=»l  172(2)  (CaLApp.)  Instruction,  giving  in- 
sufficient definition  m  a  confession,  Aeld  iMrm- 
leas  In  view  of  the  evidence.— People  t.  Zarate, 

955. 

172(7)  (CaLApp.)  Instruction  on  lesser 
offense  than  that  charged  and  proved  keld  not 
preJudiciaL— People  v.  Washburn,  386. 
^=»M75  (CslJKpp.)  CJonrlction  on  leaser  of- 
fense than  that  chafed  and  proved  htU  not 
preJodidaL— People  v.  Waahbnrn,  836. ' 

(H)  D«termlutloit    and    Dlapoaition  of 
Ckvtc. 

^1181  (Okl.Cr.App.)  On  appeal  from  order 
sustaining  of  demurrer,  where  county  attorney 
did  not  request  resubmission  of  accusation 
no  further  ordenr  can  be  made. — State  t. 

Hardy,  672. 

«=»il84  (Okl.Cr.App.)  Appellate  court  will 
reduce  excessive  punishment  rather  than  grant 
new  trial.— Welch  v.  SUte,  624. 
«s»l  186(4)  (Cal.)  Defendant,  not  eiliaiiatittr 
peremptory  diallenges,  cannot  complain  that 
district  attorney  was  permitted  to_pa8B  Us 
peremptory  chuienges.— People  t.  fnontman, 
928. 

«=9|I86(4)  (CaLAppO  Judgment  not  reversed 
for  technidd  error.— Peoide  v.  Zarate,  855. 

ISd  (Idaho)  Power  to  grant  new  trial  de- 
pends on  reversal  of  judgment— State  t.  Ricks, 
S27;  Stete  v.  Williams,  884. 

Zrn.  FVinSHHElIVT  and  FRBTBnTIOIf  OF 

crime:. 

^3l2(3  (Or.)  When  punishment  by  reason  of 
duration  is  "cruel  and  unusual"  stated.— ^star 
V.  County  Court  of  Marion  Cjountr,  446. 

Prohibmon  statute  not  violation  of  Clonstltu- 
tion  as  to  cruel  and  unusual  punishment. — Id. 
€==>>2I4  (Or.)  Prohibition  statute  not  viola- 
tion of  (Constitution  as  to  excessive  fines. — 
Sustar  T.  County  Court  of  Marion  County,  446. 

CROPS. 

€=>2  (Idaho)  Belong  to  one  growing  and  sev- 
ering while  possessing  the  land.— Fritcher  v. 
Kolley,  1037. 

Belong  to  grower  if  severed  between  quieting 
of  title  and  owner's  taking  possession.- Id. 
201  P.— 72 


CUSTOMS  AND  LSAGES. 

®s»8  (Mont.)  Statutes  prevail  over  custom. — 
State  V.  Broadwater  Elevator  Co.,  687. 
«=s>IO  (Watli.)  In  **e.  i.  f."  contracts,  court 
follows  rule  of  uniform  interpretation.— North- 
ern Grain  Warehouse  Co.  v.  Northwest  Trading 
Co.,  903. 

(Or.)  Can  be  resorted  to  to  construe 
contract  but  not  to  create  it— O.  R.  Shaw 
Wholesale  Co.  v.  HaAbarth,  1066. 
^18  (Or.)  Must  be  pleaded.— G.  B.  l^aw 
Wholesale  Co.  v.  Hackbarth,  1066. 

■  DAMAOES. 

m.  GROVlfDS  AHD  smBJOOTS  OV  COH- 
PBNSATORT  DAHAOB8. 

(A)    Direct    or    Remote,    Coatlnarent,  or 
Proapeistlve   CouReanenoeji  or  Lomos. 

^=939  (Cal>pp.)  For  loss  of  use  of  automo- 
bile recoverable.— Meyers  v.  Bradford,  471. 
^»42  (Cola.)  Living  expenses,  not  increased 
by  injury,  no  part  of  damages. — ^Kellihan  v.  Mc- 
Hutt,  37. 

4=>49  (Or.)  Not  recoverable  for  mental  an- 
guish alone.— Boatad  v.  Portland  By.,  Light  9t 
Power  Co.,  184. 

$=:>50  (Or.)  Recoverable  for  mental  anguish 
directly  caused  by  injury. — Rostad  t.  Portland 
By.,  Light  &  Power  Co.,  184. 

(B>  AanraTatlon,  Mitigation,  wd  Itedv«» 
tlon  of  lionm. 

«=»62(l)  (Wyo.)  steps  required  by  wronged 
party  to  reduce  damages  stated.- Bader  v.  Mills 
&  Baker  Co.,  1012. 

<^62(3)  (Moat.)  No  obligation  on  bailor  of 
converted  grain  to  purehaee  other  grain  to 
minimize  damages.— State  v.  Broadwater  Bleva- 

tor  Co.,  687. 

^=362(3)  (Wyo.)  Failure  of  person  injured  to 
prevent  or  reduce  damages  not  a  complete  de- 
fense.—Bader  V.  Mills  &  Baker  Co.,  1012. 

TI.  HS^ASUREi'OF  DAMAGES. 
(B)  Injuries  to  Property. 
«=>I06  (CaI.App.)  For  loss  of  use  of  automo- 
bile wrecked  by  defendant's  negligeqce  would 
be  the  cost  of  use  of  other  machine  whether 
one  hired  or  not— Meyers  v.  Bradford,  471. 

TII.  IlfADSlftUATBI   AND  BXCBSaiVB 
DAMAOBS. 

<5=>  1 30  (3)  (Wash.)  $7,500  for  traumatic 
neurasthenia  reduced  to  $5,000.— Carton  v. 
Byres  &  Seattle  Drayage  Co.,  7S7. 

Vm.  PUUmiTG.  BVIDBHOB,  AHD  AS-  ■ 
8BSSMBHT. 

(A)  Fleadlnar. 

^=9l58(4)  (Wash.)  Complaint  Aeld  to  author- 
ise evidence  of  neurasthenia.— Carton  t.  Byres 
&  Seattle  Drayage  Co.,  TS7. 

(B)  Shria«Boe. 

«=>I63(2)  (Wyo.)  Defendant  has  burden  of 
proof  on  mitigatlon.r— Bader  t.  Mills  ft  Baker 

Co.,  1012. 

(C)  ProceedlnvB  for  Aaaesament. 

ig=s^208(7)  (Wyo.)  Whether  by  required  ateps 
damages  could  nave  been  prevented  held  ques- 
tion for  jury.— Bader  v.  Mills  &  Baker  Co., 
1012. 

€s»2l6(IO)  (Or.)  Instruction  as  to  mental  an- 
guish approved.— Bostad  v.  Portland  By.,  Light 
&  Power  Co.,  184. 

®=s2I7  (Wyo.)  Preferable  form  of  stating 
measure  of  damage  for  partial  destruction  of 

,  eroning  crop  given. — Bader  T.  Mills  &  Baker 

J  Co.,  1012. 
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DEEDS. 

S«e  Mortgages. 

I.  RB^UISITBS  AHD  TAUDITT. 

(A)  V«t«rc  and  Eaaemtlnla  of  OoBT'erkae- 

«■  In  General, 

€=3l3  (WMh.)  Conveyance  treated  as  one  to 
sraotee's  estate  on  grantee's  death  prior  to 
execution  and  delirerr  of  deed.— Fidelity  Se- 
curities Co.  T.  Martin,  301. 

^56(2)  (Cal.)  Delivery  depends  on  int^tlon 
to  nnconditionally  transfer  tlUe.-- HcOnlly 
McArthur.  328. 

(B)  ValldltT> 

^=»70(5)  (Cal.App.)  Inadeqaacy  of  considera- 
tion may  be  considered  as  tending  to  show 
fraud  or  undue  influence  indacing  transfer  of 
iroperty  hy  wife  to  ha8band.--HUton  t.  Hilton, 


III.  CONSTBUCTIOH  AHD  OPEiaATIOir. 

(A)  GeMcral  Ralea  of  Constraatlon. 

iS=>95  (Idaho)  Deed  held  not  ambigaoas.— 
Meir-Nandorf  v.  Milner,  720. 

(B)  PropePtfr  Convered. 

<^flS  (Idaho)  Where  terms  of  description 
are  unambiguous,  court  will  construe  tnem ; 
general  description  as  an  island  held  not  modi- 
fied by  erroneous  description  as  to  section, 
etc.— Meir-Nandorf  v.  Milner,  720. 
€=»II9  (Idaho)  Where  language  is  plain  and 
unambiguous  court  will  continue  the  terms  used. 
—Meir-Nandorf  v.  Milner,  720. 

<B;)  Conditions  nnd  Restrletlana. 

^S3(50  (Cal.App.)  Restrictions  on  sale  of  in- 
toxicating  liquors  is  valid.— In  re  Bangle,  068. 
^»I66  (Cal.App.)  Protection    of  mortgagee 
from  forfeiture  for  violation  of  restriction  is 
valid.— In  re  Bangle,  968. 

IV.  FLEADIKG  AJTD  BVIDENCE. 

0»I94(2)  (Cal.App.)  Possession  by  grantee 
sufficient  to  establish  delivery  in  absence  of 
contradictory  evidence.— Ephraim  v.  Oakland 
Title  Insurance  &  Guaranty  Co..  946. 
<S=9l95  (Wash.)  Grantee  presumed  to  have 
paid  consideration.- Fidelity  Securities  Co.  T. 
Martin,  301. 

©=3203  (Idaho)  In  action  to  set  aside  a  con- 
veyance, grantor's  dental  of  its  execution  held 
admissible  on  question  of  his  mental  capacity.— 
Kritcher  t.  Kelley.  1087. 

«^208(l)  (Cal.)  Evidence  ftold  sufficient  to 
sustain  finding  of  delivery  of  deeds.— McCully 
v.  McArthur,  323. 

Evidence  keld  soffident  to  support  findings 
that  ddivery  of  deed  had  been  effected.- Id. 

DESCENT  AND  DISTRIBUTION. 
fi-w  Execniitrs  and  Administrators:  Wills. 

DIS!VUSSAL  AND  NONSUIT. 

See  Appeal  and  Error,  «=>781-801;  Trial,  #=» 
169-165. 

II.  IHTOLVNTART. 

^S96l(5)  (Wash.)  Plaintiff's  poverty  properly 
considered  on  motion  to  reinstate  after  failure 
to  turaish  cost  bond.— Uarringer  v.  Kaenan, 
306. 

«=s)AI(7)  (Wash.)  Motion  for  reinstatement 
proper  remedy  where  dismiasal  entered  without 
notice.— Harringer  v.  Keenan,  306. 

Shoeing  of  a  meritorious  cause  of  action  not 
necessary  where  dimisaal  without  notice.— -Id. 


DIVORCE. 

IV.  JlilUflDIOnOM,    PROCBBDIHOfl,  AHD 

iA3  Jttvladletloa.  Venne.  nnd  UMltitttonn. 

«S962(6)  (KaH.)  Beaidence  of  wife  of  military 
officer  kold  not  domicUian  or  aoffident;  "dom- 
icile."—Pendleton  T.  FenUeton,  «!£. 

(D)  Bvldenee. 

«B>II5  (OaI.App.)  Husband  may  prove  adul- 
tery hj  evidence  wife  bore  child  daring  time 
they  had  not  oohahited.— Hflton  v.  Hilton,  887. 

(F)  Jndcment  or  Decree. 

«=»I65(0  (Wash.)  Petition  in  action  proper 
to  vacate  decree  obtained  fraud.— Uaeker  t. 
Meeker,  786. 

«=»l6S(5t^2)  (Wash.)  Statutory  denial  of  fraud 
in  obtaining  decree  waived  by  demurrer  to  pe- 
tition.—Meeker  T.  Meeker,  786. 

(G)  Appeal. 

4s»l82  (Idaho)  Supreme  Court  may  entertain 
application  for  attorney's  fees  where  necessary 
to  complete  exercise  of  its  jurisdiction.— Enders 

V.  Enders,  714. 

Wife  is  entitled  to  attorneys'  fees  for  ap- 
pealed case,  where  without  means  and  bus- 
band  was  decreed  all  the  property. — ^Id. 

Wife  entitied  to  be  represented  by  counsel  in 
aH>eUate  court  at  husband's  expense.— Id. 

The  Supreme  Court  may  grant  alimony  and 
suit  money  only  where  necessary  to  exercise  of 
its  jurisdiction. — Id. 

«=»f 84(12)  (CalJVpp.)  Rejection  of  testi- 
mony, on  issue  of  adultery,  that  defendant 
wife  stated  shortly  after  birth  of  child  that  she 
had  net  lived  with  plaintiJE  for  four  or  five 
years,  prejudicial  error.— Hilton  t.  HUton,  337. 

(H)  Fee*  nnd  Costa. 

^197  (Moat.)  Attorneys'  fees  not  within 
Rev.  Code,  1  3724,  making  husband  chargeable 
for  wife's  "oecessaries."— ^rimstad  v.  Johnson, 
314. 

V.  ALIMONY,    ALLOWANCEi,    AHD  DU- 
POSITION  OP  PBOPBBTY. 

«=s>222  (Mont.)  Husband  not  liable  for  fees 
to  wife's  attorneys  in  abandoned  divorce  ac- 
tion.— Qrimstad  v.  Johnson,  314. 
«s>247  (Colo.)  Bigbt  to  alimony  held  not  to 
survive  husband's  death.— Parsons  v.  Parsons' 
EsUte,  eS». 

«=>275(2)  (Wash.)  Husband's  deed  Acid  with- . 
out  consideration  when  grantee  never  agreed  to 
accept  it  as  payment  or  security.— Hall  v.  Hall, 
912. 

<£=>276(3)  (Wash.)  Husband's  deed  to  brother 
to  defraud  wife  set  aside  though  brother  not 
guilty  of  fraud.— Hall  v.  Hall,  912. 
«s>276(4)  (Wash.)  Evidence  held  to  show 
deed  from  husband  to  his  brother  was  to  de- 
fraud wife^Hall  T.  Hall,  912. 

VI.  CUSTODY  AND  SCPPOBT  OF 
CHILDBBN. 

®=9303(2)  (Wash.)  No  abuse  of  discretion  in 
awarding  entire  custody  of  child  of  school  age 
to  mother.—Earling  v.  Elariing,  908. 
«=3303(3)  (Wash.)  AdmissibUity  of  evidence 
on  petition  for  entire  custody  of  child.— Barling 
T.  BarHng,  908. 

DRAINS. 

I.  B8TABLI9BHBIVT  AMD  HAIHTBNANCB. 

«=3l9  (Kan.)  Drainage  district  held  not  liable 
for  injury  to  its  servant  through  negligence  of 
his  foreman  in  absence  of  statute.— %odd  v. 
Kaw  Valley  Drainage  Dist,  Wyandotte  County, 
1096. 

DRAMSHOPS. 

See  Intoxicating  Liquora,       ,  . 
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DUE  PROCESS  OF  LAW. 
See  ConeUtutioul  Lev.  «=325X-«O0. 

EASEaUENXS. 
I.  CRBATIOH,  BXISTBirCB,  AKD  TBRMI- 

«=»29  (Cal^pp.)  ReTocation   of   licenae  to 
another  to  ase  eaaemeot  revlvei  rlcht— KeDsr 
Oitr  of  Oakland,  018. 

EJECTMENT. 

I.  RIGHT  OP  ACTION  A3CD  DBFSlNSaS. 

«=»9(3)  (Moat)  PlaintiffiB  mnat  prevail  ap- 
on  iste^ty  of  own  title.— Wortman  t.  Lana 
Park  AmuBement  Co.,  570. 

ELECTION  OF  REMEDIES. 

«s»2  <Wyo.)  Doctrine  not  cosflned  to  caaes 
of  fraud.— Barqnin  v.  Hall  OU  Co.,  862. 

ELECTIONS. 

I.  RIGHT  OP  SUFFRAGE!   AMD  RBOITKiA- 
TION  THHRXBOF  IK  OXBNBRAL. 

•=»I0  (Or.)  Statutes  regulating  deetions  lib- 
erally coDBtmed  in  favor  of  electora  acting  in 
good  faitli.— State  t.  Sanborn,  430. 

IX.  COVHT  OF  TOTBS,  RBTlORIfS,  AMD 
OAHTASS. 

(Or.)  CanTaesiDfc  board  cannot  deter- 
mine elected  candidate's  eiigibilitj  to  hold  Oflice. 
— Henricksen  t.  Clark,  1071. 

XI.  TIOLATIOHS  OF  ■  BXiHCTIOir  UWfl. 

«=»329  (C«I.A|ip.)  BTidence  tbat  peraon  per- 
sonated m  fraudulent  voting  was  entitled  to 
vote  anfident— People  t.  Bngliah,  14& 

ELECTRICITY. 

(Ariz.)  Statute  regulating  erection  and 
maintenance  of  electric  pole*,  wires,  eta,  Aeld 
void  under  previous  order  of  Corporation  Com- 
mission.—Pacific  Oes  &  Electric  Co.  v.  State, 
632. 

«=::»ll  (Wasti.)  Complainant  has  burden  of 
proof  where  complaint  of  rates  is  made  after 
tariff  has  become  effecttve.^North  Coast  Pow- 
er Co.  V.  Kuykendall,  780. 

Rates,  in  view  of  net  profits,  not  exceaaive. 
-Id. 

Rates  held  not  higher  than  value  of  services. 
—Id. 

How  ability  to  pay  rates  is  determined  8tat< 

ed.-Id. 

Rule  that  a  company  making  fair  return  on 
total  capital  may  be  required  to  furnish  a  given 
class  at  a  loss  held  inapplicable.— Id. 
'Whether  rates  are  fair  not  affected  by  busi- 
ness being  flolicited  or  offered. — Id. 

EMBEZZLEMENT. 

^=>I5  (Ariz.)  Partnerships  not  included  with- 
in statute  enumerating  persons  liable  for  em- 
beaslemenL— Ex  parte  Sanders,  03. 

EMINENT  DOMAIN. 
I.  hatvrb,  bxtbnt,  ajtd  dbudgatioii 

OP  POWBR. 

«=968  (Wash.)  Order  of  necessity  by  super- 
visor of  highways  held  justifiable.— State  v.  Su- 
perior Court  of  Washington  in  and  for  Yakima 

County,  1. 

III.  PROCBBDING8  TO  TAKB  FBOPBRTY 
AND  ASSESS  COHFBNSATIOjr. 

<^2IS  (Wash.)  City's  proceeding  to  condemn 
land  to  be  tried  in  same  manner  as  other  civil 
actions.— In  re  Skagit  Etiver  Power  Plant,  300, 
^»224  (Wash.)  New  trial  may  be  granted  in 
city's  fffoceedii^r  to  condemn  luid.— In  re  Ska- 
git River  Power  ^ant,  80a 


«=»253(4>  (Wash.)  Order  granting  city's  mo- 
tion for  new  trial  on  only  one  of  the  grounds 
specified  in  motion  appealable  by  city. — In  re 
Skagit  River  Pdwer  Plant,  300. 
«»262(l)  (Wuh.)  Ruling  on  motion  for  new 
trial  not  disturt>ed  unless  court  abused  discre- 
tion.—In  re  Sk(«it  River  Power  Plant,  300. 

nr.  HBMBPIES    OF    OWlfBRS    OP  PROP- 
BBTT. 

^283  (Cal.)  Owner  held  not  estopped  from 
claiming  damages  for  cliange  in  grade  of  atreet 
by  attempted  proceedings  under  Street  Im- 
provement Act.— McNutt  V.  City  of  Los  An- 
geles, GQZ. 

4=»302  (Cal.)  Pl{Untiff  suing  for  damages  for 
change  in  grade  of  street  not  ratitled  to  inter- 
est.—McNutt  V.  CSty  of  Los  Angeles,  592. 

EQUAL  PROTECTION  OF  THE  LAWS. 
See  Conatitntional  Law,  «safi2»-289.  , 

EQUITX. 

See  Cancellation  of  Instrnmeots;  Ininnctlon; 
Partition;  Quieting  Titie;  IMormatlon  of  In- 
struments; ^edfic  Performance;  Subroga- 
tion: Trusts. 

I.  jriTRisDicTKoir,  pRincinJM,  ahd 

MAXIMS. 

(A)   Natnre,  Qronnda,   Sabjeots,  and  Bx- 
tent  of  Jurladletlon  !■  General. 

4^»4I  (Or.)  Jurisdiction  not  lost  because  re- 
lief asked  haa  been  rendered  unavaHaUe  ^  de< 
fendanta'  acts.— Phca  Oo.  t.  Salem  Fruit  Union. 
222. 

(C)  Princlplea  and  Maxima  of  Bqnlty. 

«»57  (Idaho)  Equity  will  not  enforce  change 
of  beneficiary  not  conaummated  before  in- 
sured's death.- Allison  t.  Brotherhood  of  Rail- 
road Trainmen,  838. 

9=»65(l)  (Okl.)  Lessor  must  have  clean  hands 
to  Invoke  rescission  of  lease  in  equity  court. — 
Wapa  Oil  &  Development  Oo.  v.  McBride,  984. 

ERROR.  WRIT  OF. 
See  Appeal  and  Error. 

ESCROWS. 

«=>9  (Wyo.)  mme  held  of  essence  of  contract 
— QuiiOan  v.  St.  John,  1^. 
«=s>tO  (Cal.App.)  When  depositary  recorded 
deeds  and  sent  purchaser's  check  to  vendor, 
transaction  could  not  be  reopened  because  of 
doubt  as  to  titie.— Epbralm  v.  Oakland  Titie 
Insurance  &  Guaranty  Co.,  016. 

Proof  of  recording  held  sufficient  proof  of  de- 
livery to  sustain  verdict. — Id. 
9=»I5  (Wyo.)  Demand  for  deed  in  escrow  held 
not  rescission,  but  a  standing  upon  terms  of 
oontract^-Qninlan  v.  St.  Johu,  149. 

ESTATES. 

See  Executora  and  Administrators;  Ufe  Es- 
tstes;  Tenancy  In  Common;  Wills. 

4^10(1)  (Wash.)  Doctrine  of  merger  appli- 
catde  only  where  lesser  and  greater  estate  unite 
in  same  person.— Fidelity  Securities  Co.  v.  Mar- 
tin. 801. 

ESTOPPEL. 

m.  BftVITAm.B  BSTOPPBI.. 
(B)  Oroanda  of  B«to|»pel. 

^B3S8(3)  (Cal.App.)  Defense  in  former  ac- 
tion held  an  election  to  treat  deed  as  mortgage. 
— Albertson  v,  MacFarlane,  470. 
«=>78(6)  (Cal.)  Party  held  estopped  to  denv 
validity  of  contract  under  which  ne  had  acted. 
—Smith  V.  Blodget,  584. 

«==>93(7)  (Colo.l  Claimant  of  water  rights  not 
estopped  to  assert  abandonment  thereof.— New 
Mercer  Ditch  Co.  v.  New  Cache  La-lioudre  Irt 
rigating  Ditch  Co.,  567.  Digitized  byVjOOglC 
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(■)  Pleadtns.  Evldenee.  Trial,  ud  Re- 
view. 

«=)II4  (Colo.)  Of  ga&rantors  to  deny  princi- 
pal*! indebtedneBB  mnat  be  pleaded.:— J.  R.  Wat- 
kins  Medical  Co.  v.  Johnson,  47. 

EVIDENCE. 

.See  Griminal  Law,  «»304-566;  Witnesses. 

For  evidence  as  to  particular  facts  or  issues 
or  in  particular  actions  or  proceedings,  see 
also  the  various  specific  topics.  ! 

For  review  of  rulings  relating  to  evidence,  sec 
Appeal  and  Error. 

Rec|^ti<m  at  trial,  see  Criminal  Law,  ^=>661- 

Trial.  «S337-10&. 

I.  JtlDICIAL  NOTICE. 

«=320(l)  (Colo.)  Judicial  notice  taken  that 
roal  industry  is  vitally  related  to  other  indas- 
fries. — People  v.  United  ilinc  Workers  of 
America,  Dist.  15,  54. 

®=b20(I)  (Wyo.)  Judicial  notice  not  taken 
of  what  coDsotutes  a  reasonable  time  for  com- 
pletion of  oil  well.— Barqnin  t.  Hall  Oil  Co., 
852. 

®=»3f  (Okl.Cr.App.)  Criminal  Court  of  Ap- 
peals will  take  judicial  notice  of  municipal 
charter  provisions. — Ex  parte  Bocbmann,  637. 

II.  PRBSDMPTIOin. 

^=>75  (Wyo.)  Unexplained  nonproduction  of 
speed  recorder  justifies  conclusion  that  speed 
was  greater  than  testUDony  shows.— Hines  t. 
Sweeney,  165. 

0=>77(6)  (Cal.)  No  presumption  against  in- 
mranee  company  filing  to  call  phyridan  as 
witDenB.— McEwen  v.  New  York  ufe  Ins.  Co., 
W7. 

€=>8I  (CaLApp.)  Mexican  authority  assamed 
to  have  had  authority  to  deport  fugitive  from 
jnstice. — In  re  Jones,  944. 

«=3>83<l)  (Colo.)  Registration  officers,  pre- 
sumed  to  have  discharged  duties.~Burbank  v. 
Board  of  Com'rs  of  Eagle  County,  43. 
«S383(2)  (N.M.>  Presamed  that  city  perform- 
ed its  doty  and  accepted  lowest  bid.— Eillis  t. 
New  Mexico  Const  Co.,  487. 

rr.  HEIiEVAHCT,  MATBRIAIilTY,  Allll 
COMPBTEMOY  »  OKHBRAI*. 

(A)  FMta  In  Ibsdc  Md  Relevaat  to  Imnd^ii. 

€=»II3(4)  (Kan.)  Instruction  that  ralae  of 
tiank  stock  at  time  other  than  sale  was  only 
relevant  as  to  value  at  sale  hdd  proper.— Bnsh- 
ej  T.  Coffman,  1103. 

T.  BKST  AND  BECOKDABT 'bTIDBHCE. 

4=9l58(5)  (Or.)  Lien  not  provable  by  a  let- 
ter.— Poole  V.  Vining,  726. 
€=>177  (Or.)  Testimony  as  to  contents  of  al- 
lseed assignment  admissible  where  assignment 
not  available.- State  v.  Cornwall.  107Z 

VII.  ADHI9SIOBS. 

(A)  K«tnre,  Form,  and  Incidents  In  Gen- 
eral. 

€=3220(7)  (Colo.)  Retention  d  bills  iritboat 
(>bj(tction  admissions  against  Intoreit— Lee  t. 

Cerise,  47. 

(D)  B7  As*Bts  or  Other  BeyreseatattveK. 

«=>24l(i)  (CalJ^pp.)  Evidence  of  representa- 
tions by  agent  admissible  where  there  was  evi- 
dence of  agency  and  authority.— Bellone  t. 
Kleinan.  977. 

IX.  HEABSAV. 

«:=33I4(2)  (Cal.)  Testimony  of  grantor  as  to 
what  physician  told  her  about  her  health  was 
properly  exdnded.— McCuUy  v.  McArthur,  323. 
«»3I7(I)  (Mont.)  Adin  ission  in  evidence  o, 
what  one  not  a  party  to  the  trial  said  was  er- 
ror.—First  Nat  Bank  t.  Middleton,  688. 


X.  DOCDHBICTABT  EVIDBXCB. 

(B)  Bxemplldeatloas,    Traaa«rip*%  and 

Certided  Copies. 

€=3344  (CalJ\pp.)  Copies  of  asaeasmenta  aad 
warrants  contained  in  certified  records  of  su- 
perintendent of  streets  admissible  in  lien  fore- 
closure action.— Stokes  v.  Watkinson,  134. 

Omisnon  of  seal  from  copy  of  aflida^  vt 
demand  and  nonpayment  keU  inunateriaL— Id. 

(D)  Fpodaetloa,  Aallieatleatloa,  and  Wtt- 
teet. 

(&=>377  (CaL)  UemoTandnm  MA  not  adaisai- 
blc— McEwen  t.  New  Xork  Life  Ina.  Co^  57T. 

XI.  PA&OI.  OR  KXTKIXfltC  BTIDHBCB  AF- 

FBcrme  wxutuios. 

(A)  CaatFadlatlu,  TarriM«>  «»  Addlav  t« 
Terms  of  Wrlttea  laatraaseat. 

«s=>397(2)  (Moat.)  Parol  evidence  atatntc 
held  not  to  exclude  evidence  of  dreams taacei?. 
—State  V.  Broadwater  Elevator  Co.,  687. 
«=>408(l)  (Oki.)  Dmosit  allp  ia  not  a  nit- 
ten  contract,  in  which  all  oral  negotiatioiis 
and  stiputationa  are  merged,  but  merely  a  re- 
ceipt— Turner  v.  American  Nat  Bank,  fil4. 
«=94(9(4)  (Wash.)  Parol  teatinioiiy  admis- 
sible to  prove  grantee's  asstunption  of  moitgaffp 
debt— BoUong  v.  Corman,  297. 

(B)  lavalldatlnK   Written  lastraaaeat. 
^=>432  (Or.)  Testimony  of  want  of  conaidnm- 
tion  admiaslNe.— Vincmt  v.  Bnaadl,  4S8. 

(C)  Separate  or  Snb«etincnt  Oral  Asree- 

neat. 

^441(1)  (Idaho)  Contract  written  and  ngn- 
ed  constitutes  final  agreement  and  cannot  be 
varied  by  parol.— Beebe  v.  Pioneer  Bank  & 
Trust  Co.,  717. 

«=s>44l(5)  (Iriaho)  Where  mortg^  indodes 
fixtures,  evidence  of  contrary  contemporaneoos 
oral  agreement  Is  inadmissible^BeelM  T.  Pio- 
neer Bank  &  Trust  Co.,  717. 
^=»f4l(9}  (Wash.)  Parol  evidence  as  to  sell- 
er's agreement  to  deIive|B  varying  written 
agreement  inadmissible. — Nlnonal  Finance  Co. 
V.  Emerson,  4. 

^s>44l(lfl)  (Moat)  Acceptance  of  receipi 
completes  binding  written  contract  not  anbjeci 
to  contradiction  by  parol  evidence.— State  r. 
Broadwater  Elevator  Co.,  687. 
«=>442(6)  (Moat.)  Parol  teatimony  as  U 
prior  rq;>resentationa  by  Beaer*B  agent  not  ad- 
missible to  add  to  terma  of  written  contract.— 
Rowe  T,  Xkneraon-Brantinfl^am  Imidement  Oo. 
316. 

«&=>443(0  (OU.)  Parol  evidence  role  does  not 
apply  to  a  contract  mainly  oral  but  embracing 
writings.— Edwarda  v.  City  Nat  Bank  of  Mc- 
Alester.  233. 

«s>443(2)  (Oki.)  Maker  of  note  may  ahow 
promiaes  made  as  inducement  to  sinu— Edwards 
v.  City  Nat  Bank  of  McAlester,^S. 
®=3444f6)  (Or.)  Testimony  tnat  note  was  to 
become  binding  o^  if  a  certain  panaent  made 
held  admissible.— vbeent  t.  Rnsadi,  433. 

Parol  evidence  that  note  la  to  become  Und- 
ing  only  In  a  certain  event  admlaslMe^Id. 

(D)  Oonatraetloa  or  AppUeatloa  «f  Ijm- 

Baawe  af  Wrlttea  lastrameat. 

®=:'450(3)  (Idaho)  Deed  MA  sot  ao  amMxp- 
ous  as  to  warrant  extrintic  evidence.^— M«r- 
Nandorf  v.  Milner,  720. 

€=346t(2)  (Idaho)  Where  language  is  phiin 
and  tinambiguooa,  extrinsle  evidence  ia  mad- 
misaible  to  abow  intenb-Mdr-Nandoif  v,  IGl- 
ner,  720. 

XII.  OPmOV  BTIDBIfCH. 

(A)    Conelasloas   aad   Oplaloaa    ot  Wlt- 
nessea  tn  Qeiieral> 

<^=347l(34)  (Colo.)  Ckmdiuion  as  to  aecoant 
for  woi^  done  not  commtent/^^^fb]iL.v.,lM 
.48.  Digitized  byVjrODVTC 
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no  SnbJeetN  of  Bxvert  Te«tlai«iir. 

4eb509  (Wash.)  Medical  opinion  as  to  wUcb 
braise  vaa  made  by  first  impact  ol  aatomobile 
held  incoiopetent.— lEiddy  v.  Spelger  &  Hnribot, 


(F)  BVeet  of  Oplalon  BvldABCe. 

4=>568(l)  (Colo.)  Mere  eonclurions  giTeii  ores 
objectiotiB  no  eTidence.— HcKee  Lira  Stock  Oo. 
V.  Menzel,  62. 

«=s>56B<4)  (Kaa.)  Instruction  that  tflstimonr 
of  bankers  and  business  men  as  to  reapousibility 
of  note  sivners  vas  not  condusiTe  approved.— 
Bushey  v.  Coffman,  1108. 

XIV.  WEIGHT  A.NO  SUFPICIBNCY. 

<^=>588  (Utah)  Physical  facts  may  be  relied  on 
to  show  negligence.— Perrin  v.  Union  Pnc.  B. 
Co..  406. 

«=9589  (Ariz.)  GrediMli^  of  testtmon;  of  par- 
ty determined  in  Tlew  ta  interest.— Wdwis  t. 

AlcClure.  95. 

«s>590  (Colo.)  Of  drawer  and  seller  of  draft, 
who  had  no  interest  in  it,  was  that  of  a  dis- 
interested party.— Manatee  Connty  State  Bank 
V.  Bruen-Fisher  Fruit  Co.,  560. 
4=^01(4)  (Kaa.)  Bank  commissioner's  re- 
quiring charging  off  of  notes  as  worthless  Is 
not  conduuve  of  their  ralne.— Bnshey  r.  CofC- 
man,  1103. 

EXCEPTIONS,  BILL  OF. 
See  Appeal  and  Error,  «s>544rfi68. 

I.  WATPHg,  FORMt  AHP  GOMTBIITB 
n  GBNBRAI/. 

«s>l2  (Cal.A|ip.)  BiO  of  ttceptions  need  not 
contain  all  eridence.— Oalexleo  Lumber  Co.  t. 
Emerson,  612. 

11.  SBTTLBMEHT,  aXONlKG.  AND  FILHTG. 

^=33ft(l)  (Mont)  Delay  in  presentation  of 
proposed  bill  and  amendments  held  fataL— 
Commercial  Nat  Bank  of  Great  Falls  T. 
Thrasher,  1(H)9. 

EXCHANGE  OF  PROPEBTK. 

^8(4)  (Wash.)  Evidence  Aeld  to  show  fraud. 
— Wisder  t.  Carter.  818. 
«=>8(5)  (Wash.)  Plaintiff  entitled  to  be  made 
whole  on  resdssion  for  frand.— Wisner  v.  Car- 
ter. 918. 

EXECUTOBS  AND  AMIINISTRATORS. 

See  wnis. 

X,  ADMIIflSTRATXON  UV  GBMBRAl.. 

«»l  (Wash.)  Administration  heing  wholly 
statutory,  court  may  conatraa  statutes  to  best 
accord  with  their  purpose  and  spirit.— In  re 
Langill's  Efttate,  28. 

XI.  APPOIHTMBUT,  OtTALmCATIOir,  amd 
TBHIIRB. 

^s)5  (N.M.)  Actual  residence  only  necessary 
qualification  for  executor.— In  re  Cardoner's 
Estate,  1061. 

TeBtator*a  desire  as  to  who  may  administer 
controHIns  in  absence  of  statute.— Id. 
€^15  (wash.)  Preference  rights  ^ven  by 
statute  to  administer  upon  an  estate  are  not 
absolute.— In  re  Bret's  Estate,  206. 
<S=>I7(3)  (Wash.)  Bight  of  husband  to  ad- 
minister community  property  of  wife  will  not 
be  upheld  in  case  of  fraud.— In  re  Bredl's  Es- 
tate, 296. 

^=3f8  (Wash.)  Unfit  person  not  appointed  ad- 
ministrator though  first  in  order  of  tbose  enti* 
tied,  and  not  distiualified  by  atatute.— In  re 
Langill's  Estate,  28. 

<S='I8  (Wash.)  Prt-ference  rights  given  by 
statute  to  administer  upon  an  estate  are  not 
absolute.— In  re  Bredl'a  Estate,  206. 


FMtOTB 


<t=>20(IO)  '(Wash.)  Judgment  of  appellate 
court  directing  appointment  of  admimstrator 
^nld  be  followed  without  delay.— State  t.  Su- 
perior Court  for  Sng  County,  25. 


IT.  ooxiLBOTioir  aud  managbmbnt  of 

BflTATB. 

(AJ  Ib  Gen*rml. 

4=»97  (CalJlpp.)  Administratrix  who  signed 
brokerage  contract  individually  did  not  waive 
statute  relieving  her  from  personal  liabili^on 
court's  refusal  to  confirm  sale. — Caine  v.  Fol- 
kinghorn.  936. 

«=s>lll(l)  (Cal.)  LsTryer  executor,  though 
practicing  lawyer,  may  employ  attorney.— 
In  re  Graham's  Estate,  456. 

Mo  denial  of  allowance  of  attorney  fees 
merely  because  executor  is  attorney.— Id. 

V.  ALIiOWANCBS   TO    SITRTITIirG  WIFB, 
HUSBAND,  OK  CHILDRBV. 

^174  (Wash.)  Statutes  for  allowance  to 
survivor  should  be  liberally  construed.- In  re 

Hooper's  Estate,  740. 

^\76  (Wash.)  Widow  constitutes  "famfly" 
notwithstanding  there  are  no  minor  children. 
—In  re  Hooper's  Estate,  740. 
«=>I94(6)  (Wash.)  Decree  that  widow  take 
incumbered  -home  and  household  furniture  un- 
der will  and  money  judgment  to  make  payments 
due  on  home  held  proper.— In  re  Hooper's  Es- 
tate, 74a 

TI.  AIXOWAMC^  AMD  PATMBMT  OF 
CIaAIMS. 

(A)  uablUtlM  o<  Bstate. 

«=>22l(l)  (Mont.)  Guardian's  daim  against 
another  estate  is  presumably  in  behalf  of 
ward's  esUte.— In  re  Stinger's  Estate,  693. 

(B)  PresemtatlOM  and  AllowmMce. 

4=a225(i)  (Kai.)  Claimant  mlting  over  two 
years  and  50  days  after  debtor's  death  before 
procuring  appointment  of  administrator  held 
preduded  from  recovering.— Clark  v.  Eaton,  71, 
^227(3)  (MoRt.)  Guardian's  aflidavit  as  in- 
dividual in  support  of  ward's  claim  uafnat 
estate  IbeM  aaffident.— In  re  Stinger's  Estate, 
698. 

(D)  Prlorlttea  nad  FaweBl. 

<S=>283  (Mont.)  Probate  court  may  ffirect  pay- 
ment of  daims  allowed  against  estate^In  re 
Stinger's  Estate,  693. 

Where  there  was  no  dispute  as  to  titie  of 
daim  againat  estate,  probate  court  may  deter- 
mine rights  between  daimant  and  sabrogee. 
—Id. 

XI.  AOOOVMTINO  AND  SB'TTUBMBHT. 

(D)  <kimp«KMtIoii. 

^s>496(l)  (Wash.)  Where  newly  appointed 
administrator  has  only  to  make  distribution, 
compsttaation  ahonld  be  only  nominal— State  y. 
teperior  Court  tvr  B3ng  County,  2S. 

EXEMFnONB.' 

See  Homestead. 

EXTRADITION. 

XI.  IHTBBSTATB. 

^=928'/|  (Cal.App.)  Prisoner  arrested  immedi- 
ately after  illegal  deportation  from  Mexico  not 
"found  within  this  state"  within  statutes  and 
federal  Constitution.- In  re  Jones,  944. 

Prisoner  arrested  immediately  after  being 
placed  across  Mexican  bonndary  "fonnd  within 
this  state,"  regardless  of  irregulsrities  of  for- 
eign officials  in  deportation.- Id. 


Set  Brokert. 
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FALSE  PRETENSES. 

<g=s>3l  (Cal.App.)  Infotmation  held  to  show 
connection  between  false  pretenses  and  effect 
—People  v.  Flowers,  468. 

^^3/  (Cal.)  Indictment  charging  presenting 
false  proofs  need  not  allege  that  policy  was 
in  force  at  time  proof  of  loss  was  present- 
ed.—People  T.  Lauman,  459. 
«=35l  (C«IJ^pp.)  Fraudnlent  Intent  Mid  for 
jary.— People  t.  Flowers,  468. 

FDLUXJBEli. 

«=9|  (Idaho)  "Fixture"  to  realtr  defined.— 
Beebe  T.  Pioneer  Bank  &  Trust  Co..  717. 
^ssi4  (Idaho)  When  the  question  whether  a 
tixtnre  has  become  part  of  realty  arises,  the 
annexer's  secret  intention  is  not  material. — 
Beebe  t.  Pioneer  Bank  &  Trust  Co.,  717. 
€=>I8(I)  (Idaho)  Where  mortgage  expressly 
covers  on  and  aU  property  sttoate  thereon  it 
includes  fixtores.— Beebe  T.  Pioneer  Bank  & 
Trust  Co.,  717. 


FOKGBRY. 

«=95  (Kan.)  State  need  not  establish  that  de- 
fendant's primaiT  purpose  was  to  injure  or  de- 
fraud.—State  T.  Pollman,  1101. 
€=)34(3)  (Ariz.)  Check  of  individual  admitted 
in  evidence  Asm  materially  different  from  the 
dieck  of  same  person  as  snperintendent,  de- 
scribed in  the  information.— Oook  v.  State,  897. 
<@=>42  (CaLApp.)  Evidence  that  person  who 
had  name  similar  to  that  forged  was  not  a  resi- 
dent of  particular  town  held  admissiUe.- Peo- 
ple T.  Zarate,  956. 

FORMER  JEOPARDT. 
Hee  (Criminal  Law,  «s>l^. 

FRAUD. 

See  Frauds,  Statute  of;  Fraudulent  Oonvey- 
ances. 

n.  Aonoirs. 

(A)  RlffhtB  of  Action  SBd  DofOBSCS. 

<»3I  (Or.)  Remedies  of  defrauded  purchas- 
er.—Scott  T.  Wallace,  642. 
«S935  (Kaa.)  Bight  of  action  held  not  waived 
b^^unrmance  of  contract.— Bushey  y.  Coffman, 

(B>  Parties  and  Pleading. 

«sa41  (Kaa.)  Petition  held  to  state  election  to 
sue  for  fraud.— Bushey  y.  Coffman,  1103. 

«=^(3)  (Or.)  Measure  of  damues  for  false 
representations  stated.— Scott     Wallace,  542. 

FR&inDS,  STATUTE  OF. 

V.  AGRBBMKTTTS  NOT  TO  BB  PKRFORHBD 
WITHIN  ONB  YBAR  OR  DUR- 
ING LIFBTIUB. 

^»44(1)  (Or.)  Oral  contract  to  pay  a  person 
certain  sum  when  be  arrived  at  age  of  21 

held  void  OS  not  to  be  performed  in  one  year. 
—Brown  v.  Austin,  543. 

^44(3)  (Cal.App.)  Oral  contract  of  employ- 
ment for  10  years  void  as  not  to  be  performed 
year.— Heraprmg  v.  United  Canneries  Co.  of 
California,  966. 

'S=»44(4)  (Colo.)  Oral  extension  of  sublease 
of  so  much  of  lessee's  two  or  three  years'  term 
as  sublessee  desired  void^McEee  live  Stock 
Co.  v.  Menzel,  52. 

VIII.   RB4UI9ITBS  AND  SUPPICIKIHOY  OB- 
WRITING. 

<8=>M6(3,4)  (Cal.App.)  Action  on  contract  of 
ngents  for  purchase  of  barley  not  to  be  sus- 
tained without  evidence  of  written  authority. 
—Cooke  v,  Newmark  Grain  Co.,  615. 
«s>l  16(10)  (CflJ^pp.)  Oral  ratification  of 
contract  of  agent  whose  authority  ia  required 


to  be  in  writing  held  insufficient — Cooke  t. 
Newmark  Orain  Co.,  616. 
«»II8(I)  (Or.)  Bntire  contract  need  not  be 
contained  In  one  paper.— Woolsey  t.  Draper, 

•^118(4)  (Or.)  Bvidence  insufficient  to  show 
written  contract  for  sale  of  land.— Woolsey  v. 
Draper,  730. 

IX.  OPBRATION  AND  BFPBOT  OF 
STATUTE. 

4fc=>l39{4)  (Wash.)  Neither  party  can  repu- 
diate executed  oral  contract  for  reduction  of 
rent,  though  term  longer  than  year.— Gonlen  t. 
Spokane  Hardware  Oo,,  26. 

FRAUDULENT  CONVEYANCES. 

n.  RIGHTS  AND  UABILITIBS  OF  FAR- 
TIBS  AND  PURCHASBRS. 

(A)  Orlarlnal  Parties. 
^I«!(l)  (N.II.)  "Creditor"  in  Bulk  Salea 
l^aw  includes  one  with  unexecuted  judgment 
against  seller,  and  he  may  recover  against  pnr- 
diaser  where  aeller  is  insolvent- Douglae  Fir 
lAmber  (3o.  t.  Star  Lumber  Co.,  867. 

m.  RBMBDIBS  OF  CUDITORS  AHD  PUR- 
0HA8BRS. 

(A>  Persou  Batltled  to  Asaert  iHTaUAItr. 
«=922t  (N.M.)  ''Creditor"  In  Bnlk  Salea  Law 
indudes  one  with  unexecuted  jodgmant  andnat 
seller.— Douglas  Fir  Loi^ier  Oo.  T.  taruun- 
ber  Co.,  867. 

(O)  Bvidenee. 
"8=>273  (Idaho)  Where  answer  in  Intervention 
alleges  fraudulent  transfer  of  note,  burden  of 
showing  fraud  is  upon  puiy  allesing  it-^PIo- 
neer  Bank  ft  Trust  Co.  v.  Andrua,  708. 

GUARANTIT. 

I.  RBCtCISITBS  AND  TAI.IDITT, 

«=35  (Colo.)  Guarantors  held  not  liable  on 
contract  not  signed  by  principal.-^.  B.  Wat- 
kins  Medical  Cc.  v.  Johnson,  47. 
^23  (Okl.)  Written  guaranty  contract  could 
be  altered  only  in  writing  or  by  executed  oral 
^l^ement— £KK  Medicine  Co.  T.  Harrington, 

II.  CONSTRUCTION  AND  OPERATION. 

^=»45  (Or.)  Payee,  indorsing  waiver  and  guar- 
anteeing payment,  held  liable  withoQt  demands 
Cody  V.  Bay  Ci^  Land  Co.,  179. 
^=»46(l)  (Or.)  Payee,  indorsing  waiver  and 
guaranteeing  payment,  held  liable  without  no- 
tice.—Cady  V.  Bay  City  Land  Co.,  170. 

in.  DISOHAROB  OF  OCARAMTOR. 

•S==>53(l)  (Okl.)  Altering  oblijntion  without 
consent  releases  guarantor.— KKE  Medidae 
Co.  V.  Harrington,  496. 

Where  plaintiffs  agent  had  selected  selling 
territory  before  the  guaranty  was  airaed,  guar- 
antors will  be  presumed  unwilling  for  bin  to 
select  other  territory  .—Id. 

GUARDIAN  AND  WARD. 

rV.  8ALBS  AND  CONVBYANCBS  UHDBR 
ORDER  OP  COURT. 

^t05(l)  (Okl.)  Guardian's  fraudulrat  sale 
may  be  set  aside  unless  property  haapaseed 
to  bona  flde  purchaser.- Brooks  t.  Tucker, 

643. 

«=s>l08  (Okl.)  Land  fraudulently  sold  by  gnard-  * 
iaa  Tests  in  bona  fide  purchaser.- Brooks  t. 
Tucker,  648. 

T.  ACTIOMfl. 

«=»II8  (Okl.)  Sale  of  minor  ward's  oil  inter- 
est in  land  held  void  for  failure  to  comply  with 
court  rule.— Carlile  v.  National  OH  Sc^O/SKdrnf^ 
ment  Co.,  877.  Digitized  by  VjOOylC 
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Tin.  ItlABIXJTIBS  ON  OOARDIAH8HIP 
B01VD8. 

_  il75(Okl.)  Land  fraudulently  sold  bv  guard- 
ian vests  in  bona  fide  purcliaser,  and  ward's 
rened;  ia  on  foardiau's  bond.— Brooke  t. 
Tucker,  643. 

HABEAS  CORPUS. 

I.  NATtlRK  ANU  GBOVRDS  OP  RBHBIDY. 

«S3>30(I)  (CaLApp.)  If  court  had  juriadietion, 
writ  must  b«  discharged  despite  errors  of  law. 
— Metaler  r.  Superior  Court  of  California  in 
and  for  Homboldt  County,  189. 

II.  JURISDICTIOK,  PROCBllDUrOI,  AND 

^s>54  (CalJKpp.)  Petition  for  habeas  corpus 
inauifident.— Kr  parte  Thompson,  473. 
«»76  (Idaho)  A  state  officer  making  return 
in  parents'  proceeding  for  custody  of  child 
must  justify  detention.~MErtin  v.  Vincent  492. 

Superintendent  of  Industrial  Training  School 
in  return  to  parents'  proceeding  must  justify 
child's  detention. — Id. 

$=»85(l)  (Ariz.)  Evidence  of  homicide  at  pre- 
liminary trial  held  insufficient.— Ex  parte  Bea- 
Ter,  94. 

^»85(l)  (Okl.Cr.App.)  Proof  and  presump- 
tion held  to  warrant  bail.— Ex  parte  PhiUips, 

892. 

«»8S(I)  (OkLCrApp.)  Bvidenee  indicatrng 
manslaughter  held  to  warrant  bait— Bx  parte 

Chambers,  39S. 

OB»85<l)  (Okl.Cr>pp.)  Bail  not  allowed 
where  proof  ot  the  killiDg  is  evident  and  pre- 
sumptfon  great.— Ex  parte  Baker,  397, 
^s>85(t)  (Okl.Cr.App.)  Record  of  municipal 
oonrt  shonld  show  conviction  upon  snffident 
legal  testimony  at  poblic  trial  or  plea  of 
guilty.— Ex  parte  Bochmann,  637. 
«s»e5(2)  (CaJ.App.)  Evidence  heid  insafficient 
to  show  conspiracy  to  have  prisoner  broaght  il- 
legally from  Mexico  to  Umted  States.— ^n  re 
Jooea,  944. 

^»92(l)  (Ariz.)  Legalit7  of  imprisonment  de- 
termined on  habeas  oorpas.— Ex  parte  Sanders, 
98. 

«=3>92(l)  (Ariz.)  Suffidency  ot  ertdence  deter- 
mined on  habeas  corpus.— Ex  parte  Beaver,  94. 

HARMLBjSS  ERROB. 

See  Appeal  and  Error,  «=>102^1071;  Crimi- 
nal taw.  •stlieS-llTS. 

HIGHWATS.  t 

III.  CONSTRUCTION,  IHPROTBHSUfT,  AND 
RBPAIR. 

^>II3(4)  (CaJ.)  Contractor  who  performed 
work  on  order  of  countjr  supervisors  entitled 
to  compensation. — Coulter  v.  Pool,  120. 
«=9ll3(4)  (Cal.App.)  Statute  providing  for 
stop  notice  to  owner  inapplicable  to  material- 
men and  laborers  with  claims  against  public 
contractor. — McMorry  v.  Superior  Court  of  Cal- 
ifornia in  and  for  Sutter  Coon^,  797. 
4=»tl3(4)  (Or.)  Principal  contractor  held  to 
have  complied  with  his  agreement  as  to  oay- 
ments  to  subcontractor.— State  v.  Cornwall, 
1072. 

V.  REGCLATION  AND  USB  FOR  TRAVBL. 

fA)  Ob»4raotloBB  and  Bncroaolmieiils. 

^s>l59(t)  (Okl.)  Abutting  owner  suffering 
special  injury  may  enjoin  obstruction. — Mackey 
V.  Aycock,  8tt5. 

Abutting  owner  may  enjoin  obstructioil  though 
there  is  another  road.— Id. 
«=3l59(2)  (Okl.)  Facts  held  to  show  spedal 
injury  on  abutting  owner  complaining  of  ob- 
struction.—Mackey  v.  Aycock,  366. 


(B)  Us«  of  HtflThvrar  and  Law  of  the 
Road. 

«»I76  (Cal.App.)  Mistake  in  Judgment  in 
emergency  not  contribntot7  negugmce.— Jen- 
sen V.  Fish,  954. 

^184(2)  (Wash.)  Evidence  held  to  sustain 
findings  of  excessive  speed  and  freedom  from 
contributory  negligence.— Bryan  v.  Blortgett, 
768. 

^184(4)  (Cal>pp.)  Instructions  as  to  pro- 
bative elements  of  negligntce  pleaded  in  general 
terms  are  not  erroneoas.-nJen8en  T.  Fita,  854. 


See  Staida7. 


HOLIDAYS. 


HOMESTEAD. 


I.  NATURB,  ACCtUISmON,  AND  BXTENT. 

(D)  Property  COKKtltnUnar  Homestea<l. 

®=>8e  (Cal.App.)  Equitable  interest  of  ven- 
dee under  contract  suffident  upon  which  to  file 
declaration  of  homestead.- Belien  t.  Power, 

620. 

(B)  UablUUoB  Baforeoable  A«mlnat 
Hoaaeafead. 

4=991  (Okl.)  Equitable  courts  may  not  declare 
a  debt  a  lien  on  homestead,  as  such  liens  can 
only  be  made  as  provided  by  law.— Hawklus  v. 
Corbit,  649. 

n,  TRAN8FBR  OR  IHCUMBRANCB. 

^»tl7  (Okl.)  Wife's  temporacr  absenca  does 
not  permit  husband  to  sell  without  her  consent. 
—Long  V.  Talley.  990. 

Wife's  abandonment  of  homestead  must  ap- 
pear before  husband  can  convey  without  her 
consent. — Id. 

•9=>II8(4)  (Okl.)  Husband's  deed  and  wife's 
subsequent  separate  deed  are  insuffident  to 
convey  title.— Hawkins  v.  Corbit,  649. 
«=>II8(5)  (Okl.)  Contract  for  sale  not  sub- 
scribed by  husband  and  wife  is  void.— Long  v. 
Talley,  990. 

(&=3l33  (Okl.)  Findings  of  wife's  homestead 
right  and  nonrelinquishment  thereof  sustained. 
—Long  V.  Talley,  990. 

Contract  for  sale  not  subscribed  bx  husband 
and  wife  ia  void  and  will  be  canceled.- Id. 

IV.  ABANDOHMBNT,    WAIVBR,   OR  FOR- 
rjtilTVBB. 

«=s>l68  (Okl.)  Temporary  renting  does  not 
change  character.— Long  v.  Talley,  990. 

HOMICn>E. 

II.  MVRDBR. 

€=»27  (Ariz.)  Instruction  that  if,  from  evi- 
denre,  jury  had  reasonable  doubt  as  to  sanl^  of 
defendant,  they  should  acquit,  held  erroneous.— 
Lautario  v.  State,  91. 

€=^30(1)  (Artz.)  Defendant  guilty  of  murder 
regardless  of  whether  he  or  accomplice  fired 
particular  shot^Boman  v.  State,  551. 

VI.  INDICTMENT  AND  INFORMATION. 

€=>l3t  (Or.)  Allegation  that  deceased  was  a 
human  being  unnecessary. — State  v.  Weston, 
1083. 

^=»I35(I)  (Or.)  Indictment  should  allege  man- 
ner of  killing  deceased,  where  shown  ^y  evi- 
dence before  grand  jury,— State  v.  Weston, 

1083. 

0=»I35(2}  (Or.)  Indictment,  charging  that  de- 
fendant killed  deceased  by  means  to  grand  jury 
unknown,   held   sufficient.— State   r.  Weston, 

loss. 

Indictment  alleging  crime  was  committed  by 
some  means,  instruments  and  weapons  to  the 
jurors  nnkuowD,  sufficient  where  circumstances 
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Tn.  SIVIDSNCB. 

(B)  AdnUslbilltr  IB  G«M«»1. 

^=>IS8(I)  (Or.)  Testimonr SB  to  threatsmode 
by  defendant  held  admiBaUile.— State  t.  Westoa, 
1083. 

«33l66(10)  (Or.)  Evidence  aa  to  note  ftven 
deceased  admiasiUe  when  robbery  vaa  mottre. 

—State  V.  Weston,  1083. 

€=9lti9(l)  (Or.)  Testimony  as  to  position  ol 
contents  of  cabin  claimed  to  have  been  set  on 
fire  by  defendant  held  admissible. — State  t. 
Weston,  10S3. 

<^i69(6)  (Or.)  Testimony  as  to  condition  of 
buiJding  claimed  to  have  been  set  on  fire  by  de- 
fendant held  admissible,  though  remote. — State 
V.  Weston,  1083. 

€=9l7l(2)  (Or.)  Testimony  that  witnesses 
saw  fire  in  which  deceased  was  burned  to  death 
held  admissible.— State  t.  Weston.  1083. 
«s»l74(5}  (Or.)  Testimony  that  defendant 
was  seen  in  possession  of  note  belonajng  to  de- 
ceased shortly  after  bomldde  admla^le. — 
State  T.  Weston,  1083. 

«»I74(8)  (Or)  Defendant'!  declaration  that 
be  did  it  in  self-defense  held  admissible. — State 
T.  Weston,  1083. 

(C)  DtIuk  DeelKFRtloBS. 

«=3203(3)  (Olil.Cr.App.)  Dying  declaration, 
held  admissible  where  deceased  Iiad  been  ad- 
vised by  physician  that  recovery  was  Impos- 
sible.—Canty  V.  SUte,  031. 
«=»2I8  (Okl.Cr.App.)  Admission  of  dying  dec- 
laration is  for  the  court's  determlnaUon.— 
Canty  v.  State,  531. 

(B)  Welsht  mna  Snffieleacji. 

4»228(1)  CUont.)  BuIr  as  to  proof  of  corpus 
delicti  stated.— State  v.  Riggs,  272. 
«=?228(l)  (Or.)  "Corpus    delicti"  defined.— 
ijtate  V.  Weston,  1083. 

Corpus  delicti  held  for  jury.— Id. 
^9228(2)  (Or.)  Direct  evidence  not  neceesai? 
to  estaoliab  cornus  delicti  and  defendant's 
guilt.— State  t.  Weston,  1083. 
^=9231  (Or.)  Considerations  affecting  weight 
to  be  given  testimony  as  to  defendant's  threats 
toward  deceased. — State  v.  Weston,  1083. 
9s»234(6)  (Ariz.)  Evidence  held  to  prove  de- 
fendant   entered  into  common    design  with 
others  to  kill  deceased.— King  v.  State,  99. 
®=>236n}  (Mont.)  Criminal  agency  must  be 
eBtablished.— State  t.  Rigga,  273. 

Evidence  Held  Insaffident  to  show  cause  of 
death.— Id. 

^237  (Ariz.)  Evidence   held  Insufficient  to 
show  insanity. — Lautario  v.  State,  91. 
«=>237  (CBl.Ap|k)  Accused  must  prove  In- 
sanity by  prepondieniDce  of  evldeDce.— People 
V.  Znri.  345. 

«=»250  (Okl.Cr.App.)  Evidence  held  to  sus- 
tain conviction. — Spesa  v.  Stnte,  395. 
®»250  (Or.)  Evidence  held  to  sustain  convic- 
tion of  murder.— State  v.  Weston,  1083. 
«s>253(4)  (CaUApp.)  Evidence  held  to  show 
murder  in  first  degree.— People  v.  Zari.  345. 
«=9255(3)  (Okl.Cr.App.)  Evidence     held  to 
sustain  conviction  of  manalaugbter  in  first  de- 
gree.—White  V.  State,  522. 
«s>2S5(3)  (OM.Cr.App.)  Evidence    hOd  to 
sustain  conviction  of  first  degree  manalanghtor. 
—Canty  v.  State.  531. 

<^257(l)  (Okl.Cr.App.)  Evidence  held  to 
sustain  verdict  for  assault  with  intent  to  kill.— 
Woodard  v.  State.  1000. 

Till.  TRIAIi. 
(O)  Inrtr  act  Ions. 

«s>286(l)  {CaJ.App.)  Instruction  as  to  pre- 
sumption of  Intent  from  act  held  proper.— Peo- 
ple V.  Zari,  845. 

9=9284(1)  (Ariz.)  Mere  attempt  of  accused  to 
commit  suicide  held  not  to  justify  instruction 
as  to  sanity.— Lautario     State,  t^l. 


•S=>300{3)  (Okl.Cr>pp.)  InstructioDB  as  to- 
self-defense  hel^  not  insufficient.— Jones  v. 
State,  6C4. 

«=s>300(3)  (Okl.Cr.App.)  Instruction  on  self- 
defense  held  adequate.— Tinney  v.  State,  810. 
^309(1)  (Okl.Cr.App.)  Instruction  on  de- 
gree of  manslani^tor  approved.— Tlimv  t. 

X.  appbaij  and  ebror. 

<^327>/2  [New,  vol.  ISA  Key-No.  Series}. 

(Ariz.)  loauificient  tsmgnment  ouuBider- 
ed  in  first  degree  murder  prosecatlon^itoitiaD. 
V.  State,  S61. 

^340(3)  (Okl.CrJkpp.)  Defendant  cannot 
complain  of  errors  prejudicial  to  state  only. 
—Jones  V.  State.  664. 

«=>340(4)  (Okl.Cr.App.)  Objection  to  instruc- 
tion on  guilt  or  innocence  of  murder  not  avail- 
able where  conviction  was  for  manalan^ter.— 
Tinney  v.  State.  819. 

XX.  SBNTUNCB  AMD  PCinSHHKIIT. 

«=>354  (Ariz.)  BOd  that  death  penaltj  was 
not  excessive.- Lautario  t.  fitate,  91. 

HUSBAND  AND  WDIB. 
See  Divorce;  Marriage. 

U.  MARRUaB  SBTTLEIHBIITS. 

^»34  (Cal.App.)  Evidence  held  to  auatoin 
finding  that'  property  settlement  and  deed  from 
wife  to  husband  were  procured  by  undue  in- 
finence.— Hilton  v.  Hilton,  337. 

III.     COHTEYAHCBS,     CONTRACTS,  AHD 
OTUBR  TRANSAOTIOHS  BHTWBBJf 
HC8BAHD  AND  WIFB. 

4s»48(l)  <Cal.App.)  In  transfer  of  property 
by  one  to  the  other,  husband  must  act  in  high- 
est good  faith.— Hilton  v.  Hilton.  837. 

Before  transfer  of  property  to  hustuind,  wife 
should  have  benefit  of  preliminary  conference 
with  adviser.— Id. 

VI.  ACTIOIVS. 

<g=>22l  (Wash.)  Complaint  for  resdsston,  al- 
leging plaintiff  married  but  owning  land  in  his 
own  right,  held  not  demurrable. — Stevens  t. 
Sweitier,  764. 

vn.  ooHBnmiTY  property. 

^»247  (Cal.)  Amendment  to  statute  defining 

community  property  not  retroactive.— In  re 
Frees'  Estate,  112. 

^=»260  (CalJVpp.)  Damages  for  personal  in- 
juries to  wife  community  property. — Dunbar  v. 

tn  Francisco-Oakland  Terminal  Rys.,  330. 
3270(1)  (Cal.App.)  Wife  not  proper  party 
plaintiff  in  action  to  recover  community  Vtvp- 
erty.— Caputo  v.  Fusco,  604. 
«=>270(7)  (Cal.App.)  Presumption  that  note 
to  wife  was  separate  property  rebutted  by  al- 
legation that  ft  was  commonly  pn^tarty.— 
Caputo  T.  Fusco,  604. 

Tin.  SBPAAATIOIf  AND  SBPARATB  KAIN- 

TBNANOB. 

«=3279(2)  (Cal.App.)  Wife  held  not  estopped 
to  rescind  contract  with  husband  by  laches  or 
failure  to  repay  amounts  received  thereunder. 
—Hilton  V.  Hilton,  337. 

X.  BNTICINQ  AND  ALIBNATtNG. 

<8=>324  (Wasli.)  Acta  whereby  wife's  affec- 
tions were  alienated  from  husband  held  actiioo- 
able  wrong.- Harringer  v.  Keenan,  806. 
«=3333(3)  (Wash.)  Wife**  letters  prior  to 
scpsration  held  admissible  in  suit  for  alienation. 
—Harringer  v.  Keenan,  306. 

Wife's  letter  in  defendant's  handwriting  heU 
admissible  in  alienation  of  affection  stdt.— Id. 
<S=»333(5)  (Wash.)  Property  settlement  be- 
tween husband  and  wife  after  separatitm  prop- 
erly excluded  in  alienation  suit— Harringer  t. 
Keenan,  806.  ^  i 
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«=^34(3)  (Wash.)  S600  held  not  ezcesslTe 


for  alienation  of  a  w  affections,— Harringer 
T.  Keenan,  806. 

IMPROVEMENTS. 
See  Hunidptf  Oorppratlons,  *B2a&-572. 

INDIGMNITX. 

See  Ghurantf. 

INDIANS. 

^»I3  (Okl.)  Allotment  by  Gommiaaioner  of 
Indian  Affaira  CommiasioD  (.nd  aecretar;  of  in- 
terior will  not  be  dlatnrbed  unless  for  groas  er- 
ror or  fraud.— Colbert  t.  Patterson,  256. 

GommlSBion  to  the  Five  Civilized  Tribea  waa 
a  quasi  Judicial  bodr,  ind  has  power  to  deter- 
mine allotmenta  between  contestants.— Id. 
^»24  (Moat.)  May  maka  valid  contracts  un- 
less prohibited  by  statate^In  re  Stlnier'a  Ba- 
tate,  693. 

Notaa  exaeated  hj  daoeased  Indian,  not  in- 
voIviuB  property  riglits,  allowable,  though  not 
executed  in  accordance  "wfth  statute. — Id. 
<£s927(6)  (Okt.)  In  mortgage  f.*recIosnre,  de- 
fendant had  not  to  have  adduced  aaScient 
proof  for  quieting  title  in  liin^-nBrown  v. 
Thompson,  987. 

INDICTMENT  AND  INFOERIATION. 

See  Homicide,  ^181-135. 

I.  raCBgSITr  OF  INDICTHSUIT  OB  PRB- 
SBKTHBWT. 

(Idaho)  Misdemeanors  triable  in  probate 
and  justice  courts  may  be  eomnienced  in  dis- 
trict court  by  filing  complaintw— State  T.  ftiook, 

494. 

IT.  FILING  AND  FORMAIi  RB<iDI9ITB8  OP 
INFORMATION  OR  COMPLAINT. 

«=94t(3)  (Ariz.)  Information  need  not  be  baa- 
ed on  verified  complaint  in  misdemeanor  cases. 
—Richardson  v.  State,  845. 
^=941(6)  (Ariz.)  Prosecution  on  information 
without  preliminary  examination  or  waiver 
thereof  held  not  violative  of  defendant'a  con- 
Btitutional  rigbta.— Boman  v.  State,  051. 
«=>52(l)  (Ariz.)  Information  need  not  be  Tar- 
Ified  in  misdemeanor  easea. — lUdiardBan  t. 
State,  845. 

^»52(l)  (Idaho)  Information  need  not  be 
verified.— State  v.  Ricks,  827;  State  v.  Wil- 
liams, 884. 

T.  RB4DJSITBS  AMD  SVFFICIBNCY  OF 
AOC0SATION. 

4es»8I(I)  (Or.)  Both  Christian  name  and  sur- 
name of  accused  should  be  stated.— State  v. 
"Weston,  1083. 

<3='8I(4)  (Or.)  Use  of  defendant's  initials,  In- 
stead of  full  Cbristlfln  name,  held  not  fatal, — 
State  V.  "Weston,  108.3. 

€=:3l  10(17)  (Cal.A|».)  Information  for  mur- 
iler  of  the  aecond  degree  Aeld  sufficient,  al- 
though not  in  atatutory  language— People  v. 
Bishop,  328. 

VI.    JOINDBB    OF   FARTIBS,  OFFENSES. 
AND  COUNTS,  DDPLIOITY,  AND 
BLBCTION. 

«=3l25(8)  (Kan.)  Rule  that  information  must 
state  but  one  ofFeiiBe,  except  for  enumeration  of 
Btagea  in  commission  thereof,  applied.— City  of 
Great  Bend  v.  Shepler,  78. 
<^I25(26)  (Kan.)  Complaint  held  not  dupUe- 
itous.—City  of  Great  Bend  v.  Rlicpler,  78. 
(&=»I25(45)  (Wyo.)  Information  Ac/d  to  charge 
that  cattie  of  different  ownera  were  taken  at 
same  time  and  niace.— Kichey  v.  State.  154. 

Information  coarging  taking  of  cattle  of  dif- 
ferent owners  charged  one  ooense. — Id. 
C=>I25(48)  (Okt.Cr.App.)  Information  charg- 
ing barning  of  several  buildings  as  one  offense 
ta  not  dupricitoua.— Dumas  t.  State,  ^iO. 


Vn.  MOTION  TO  (iUASH  OR  DISHISS,  AND 
DBHtTRRBR. 

«=7l37(5)  (Ariz.)  Information  not  set  aside 
because  of  accused's  arrest  without  warrant. 
— Bichardson  v.  State,  845. 
^137(6)  (Ariz.)  Motion  to  quash  for  mis- 
nomer without  merit— Richardson  v.  State,  845. 
^\39  (Ariz.)  Defendant  faUing  to  move  to 
set  aside  information  before  pleadtog,  cannot 
object  that  he  waa  not  legally  committed,  or 
that  information  was  not  signed  by  county  at- 
torney.—Roman  V.  State,  551. 
^143  (CalJ^pp.)  Defect  waived  by  defend- 
ant's failure  to  move  to  have  information  set 
aside.— People  v.  Prita,  348. 
<S=3i53  (Okl.CrJ^pp.)  Where  county  attorney 
did  not  rcqoeat  resnbmisaion  of  accusation 
after  sustaimng  of  demurrer,  no  further  orders 
can  be  made.— State  v.  Hardy,  672. 

INFANTS. 
See  Guardian  and  Ward;  Parent  and  Child. 

II.  CUSTODY  AND  PROTECTION. 

«»I6  (Colo.)  "Incorrigibility"  with  reference 
to  commitment  to  Industrial  School  defined. 
--People  T.  Purcell,  881. 

Statutes  do  not  authorize  commitment  to  In- 
dustrial School  girls  over  16  for  mere  incor- 
rigibility.—Id. 

$=3l9  (Idaho)  Proceeding  to  regain  custody 
of  child  in  Training  Sdiool  not  collateral  at- 
tack on  commitment.— Martin  v.  Vincent,  492. 
«=>20  (Gal.)  C^onoboration  not  necessary  in 
prosecution  for  offense  against.— People  v. 
Troutman.  928. 

Inatmction  to  give  lettera  to  child  innocent 
construction  given  by  its  motb«r  held  prt^erly 
refused.— Id. 

in.  PROFBRTT  AND  OOHTHTANCaiB. 

«=»39  (Oki.)  Approving  oil  and  gaa  lease  on 
minor's  land,  unless  sola  in  open  court  to  high- 
est bidder,  is  for  minor's  protection. — Garlfla 
V.  National  Oil  &  Development  Co.,  377. 

Sale  nf  oil  and  gas  lease  on  minoi^s  land,  not 
in  compUanee  with  court  mle,  is  vt^d.— Id. 

IT.  CONTRAOTB. 

4s»57(l)  (Okl.)  One  attaining  majority  may 
ratify  ToidaMe  but  not  void  contracta, — Oarllle 
V.  National  Oil  &  Development  Co.,  377. 

INJUNCTION. 

L.  NATVRB  AND  OROVHD8  IN  GENERAL. 

(B)  Grounds  of  Rell«f. 

<i=sl2  (CaUApp.)  Not  refused  for  injury  ac- 
complished wnere  continuation  tiireatened.— 
Standard  Lumber  Co.  t.  Madary's  Planing  Mill, 
129. 

n.  suBjrnoTs  of  protbotion  and 

RB1.IBF. 


(B)  Property, 


Con  ▼e7KBo«M, 
brKnees. 


•3=»35(2)  (Idaho)  Bona  fide  possessor  of  real 
estate  under  claim  of  right  may  enjoin  tr^s- 
paaser  threatening  irreparable  inJun.— Thom- 
as' Heirs  v.  Tillage  of  Malad  City,  719. 

tOi  OOMtrMtn. 

€=»57  (Or.)  Buyer  held  entitied  to  enjoin  sell- 
er from  celling  to  othara.— Phes  Co.  v.  Salon 
Fruit  Union,  222. 

«=»6l(l)  (Wash.)  Contract,   fixing  damages 

which  could  not  be  ezactb:  eatimated,  held  not 
to  preclude  injunction.— Washington  Cranber- 
ry Growers'  Ase'n  v.  Moore,  773. 

Impossibility  of  specific  performuce  doesi 
not  prevent  restraining  b^jfe^^^OOgie 


Imjwaetlom 
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(B)  Fnblle  Offlcem  Knd  Boards  and  Hn- 
nlolpalltlCK. 

4=963  (Okl.)  Mayor  may  enjoin  commisnoners 
from  ez«rcuiiis  eoDtrol  of  police  deMrtment 
and  eit7  JaiL— Walton  t.  Donnelly,  897. 

IV.  PRBUMIHART  AMD  INTBBIiOCDTORT 

INJUKCTIONS. 

(A>  Qrouails  and  Proceedlnsa  to  Procure. 

€=»I35  (CalJhpp.)  Granting  temporary  injnnc- 
tion  lately  discretionary.— Standard  Lomber 
Co.  T.  Madary'B  Planing  Mill,  129. 
(^141  (Or.)  May  isBue  before  service  of 
BummoQB  after  commencement  of  suit  by  fil- 
ing complaint.— Breese  t.  Bramwell,  729. 

V.  FBRMAHBUT  IlfjnDNCTION  AND  OTHBR 

RBJLIBF. 

«=>I89  (Wyo.)  Court  may  glre  relief  though 
thing  sought  to  be  restrained  baa  been  done 

g ending  suit.— North  Laramie  Land  Co.  t. 
[offman,  1022. 

INNKEEPEB8. 

«=>8  (Cal.)  "Guest"  defined.— Goldstein  t. 
Healy.  462. 

^»I0  (Cal.)  Begoired  to  exercise  reasonable 
care  toward  invitees  of  guests.— Goldstein  t. 

Healy.  462. 

Not  liable  for  injuries  caused  by  patent  de- 
fects or  structural  insecurity.— Id. 

Complaint  held  to  show  that  defect  in  prem- 
ises was  not  patent.— Id. 

Plaiatiffs  failure  to  discover  defective  condi- 
tion of  premises  a  matter  of  defense.— Id. 

One  on  premises  at  invitation  of  gnest  not 
required  to  allege  that  he  was  rightfully  there. 

Complaint,  not  naming  guest  at  whose  invita- 
tion plaintift  was  on  premises,  held  not  uncer- 
tain.—Id. 

Complaint  for  injuries  from  defeetive  prem- 
ises Mid  to  show  causal  connection  between 
uegjigence  ud  injury.— Id. 

INSOLVENCY. 
See  Assignment  tot  Benefit  of  Creditors. 

INSTBUCnONS. 

»ee  Criminal  Law.  ^761-829;  Trial,  ^191- 
296. 

INSURANCE. 

V.  THB  CONTRACT  IN  OBNBRAL. 

(B)  Conatrnction  nnd  Operation. 

<S=»I46(3)  (Colo.)  Ambiguities  resolved  in  fa- 
vor of  assured.— Norwich  Union  Fire  Ins.  Soc. 
V.  Rayor,  50. 

^^1/9  (Okl.)  Policy  covering  separate  class- 
es of  i^roperty.  each  insured  for  specific  amount 
is  diviaible.— George  v.  Conneeticut  Fire  Ins. 
Co.,  610. 

IX.  avoidance;  of  policy  for  misrbp- 

RBSBNTATION.  FRAUD,  OR  BHKACH 
OF  WARRANTY  OR  CONDITION. 

(C>  Matter*  Relating:  to  Pernoa  Inaared. 

«»29l(7)  (Cal.)  Answer  omittiDg  mention  of 
accidents  held  answer  that  no  accidents  were 
sUBtained.— McEwen  v.  New  York  Life  Ins. 
Co.,  577. 

4t=9292  (Mont.)  Concealment  of  prior  medical 
treatment  held  fraud  avoiding  policy.— Williams 
V.  Mutual  Life  Ins.  Co.  of  New  York,  320. 

Xm.  BXTBNT  OF  liOSB  AXD  LIABILITY 
OF  IN8VRBR. 

(H)  Aeeldeai  and  llvaltli  Inaarance. 

9=»53l  (Mont.)  Injury  while  watching  engine 
repairer  held  received  while  doing  "any"  act 
)>ertaiiiing  to  more  dangerous  occupation. — 
Kbeling  v.  Bankers'  Caaualty  Co.,  284. 


XIV.  NOTICB  AND  PROOF  OF  LOSS. 

$»548  (Okl.)  Reservation  for  personal  ex- 
amiziation  of  assared  held  to  form  no  part  of 
proof  of  loss.- George  v.  Oonnecticat  Fire  Ins. 
Co^  510. 

Plaintiff's  violation  of  policy  provision  for 
examination       not  to  work  fbrnibure.— Id. 

XVIII.  ACTIONS  ON  POLICIB8. 

«=»6I2(2)  (DM.)  Plaintirs  violation  of  poUcy 
provision  for  examination  held  to  delur  action 
until  questions  answered.— George  t.  Gonnectii- 
cut  ETre  Ins.  Co.,  510. 

•d=»6l2(3)  (Colo.)  Fire  policy  held  not  to  re- 
quire i^praisal  as  condition  precedeiU  to  soit; 
"required."— Norwidi  Union  Bire  Ins,  Soc  v. 
Rayor,  00. 

«=>665(3)  (Cal>pp.)  Evidence  had  to  war- 
rant finding  of  ownership  of  proper^  under  fire 
policy.— Malter  v.  National  Fire  Ins.  Co.  ot 
Hartford,  606. 

XZ.  MOTVAL  BBNBFIT  nftVBAIIGB. 

(B)  The  Contrast  in  OeaeraL 

^=>71S  (Idaho)  Constitution  and  general  rules 
become  part  of  contract.— Allison  t.  Brother- 
hood of  Railroad  Trainmen,  838. 

(El)  Beneficlarice  and  BenefltK. 

^784(1)  (idalio)  Beneficiary  cannot  be 
changed  except  by  compliance  with  contract 
terms.— Allison  v.  Brotherhood  of  Railroad 
Trainmen,  838. 

«s>784(2)  (Idaho)  A  diange  of  beneficiary  on 
grand  lo^  books  cannot  be  made  where 
plication  readies  officers  after  insured's  death. 
-Allison  V.  Brotherhood  of  Railroad  Trainmen, 

838. 

«S9784(7)  (Idaho)  mere  insured  dies  before 
completiiw  diange  of  benefldary,  rights  of  orig- 
inal benendary  Immediately  vest,  and  insurer 
cannot  waive  rights  to  benefidan's  prejudice. 
—Allison  T.  Brotherhood  of  Rauroad  Train- 
men, 838. 


INTBBBST. 


See  Usury. 


I.  RIGHTS  AND  LIABILITIES  IN  OBNBRAL. 

Q=9l9(l)  (Cal.)  Not  recoverable  before  judg- 
ment on  unliquidated  dalm.— McNutt  t.  City  of 
Los  AngeleS:  (nz. 

INTERPLEADER. 

I.  RIGHT  TO  INTRRPLBADBR. 

^=aiO  (CalJkpp.)  Defendant  held  to  have  as- 
sumed position  mconsiatent  with  that  of  dis- 
interested Btakeholder. — Young  t.  Colyear, 
<8=>I2  (CalJ^pp.)  Warehouseman  barred  by 
conduct  frmn  right  to  ezerdse  interpleader. — 
Toung  T.  Colyear,  62S. 

INTOXICATING  UQVORS. 

VIII.  CRIMINAL  PROSECUTIONS. 

^»2I  I  (Or.)  Complaint  charging  possession 
of  moonshine  whisky  contrary  to  statote 
charges  a  crime. — Sustar  t.  Comity  Court  of 

Marion  County,  445. 

<S=3222  (Ariz.)  Information  for  manufacturing 
need  not  negative  manufacture  of  denatured  al- 
cobol.— Ridiardson  v.  State,  845. 
^236(61/2)  (Kan.)  Evidence  held  to  show 
unlawful  pussessron.- Stat&  v.  Docbele,  64. 

Unlawful  possession  may  be  estal^ished  by 
drcumstantial  evidence. — Id. 
^236(19)  (Ariz.)  Evidence  Aeld  to  sustain 
conviction  of  manufacturing  intoxicants. — 
Richardson  v.  State,  845. 
9=»238(3)  (Okl.CrApp.)  Whether  apple  dder 
is  intoxicating  is  a  fact  question  for  the  jury.— 
State  V.  Hardy,  072.  ^  i 
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IX.  aBU.RCHB8,  SEIZURES,  AND  FOR- 
PEITURBS. 

'«=3253  (Mont.)  Motion  for  new  trial  not  ,au- 
thoriced  after  hearing  on  retpm  of  aheriff's 
warrant— State  v.  Wrigh,  816. 

IRRIGATION. 
Waters  and  Water  Coutmb,  ^227. 

JBOPARDX. 

Sti  Orfanlnal  Law,  «»162. 

JOINT  ADVENTURES. 

4<»7  (Cola.)  Persona  co-operating  in  business 
«nterprl>e  are  liable  for  torts  in  ctmneetion 
tberewitb.— Bwffls  r.  Hayea,  8T7. 

JOINT  TENANCY. 
'See  Tenancj  In  Common. 

JUDGES. 
.See  Jastices  of  tbe  Peace. 

III.  RIGHTS,  POWBRS,  DVTUfl,  AlTD 
liURILITIBS. 

^»2I  (Colo.)  Appearing:  before  Lu^slatnre 
for  party  to  conteat  not  "practice  oTlaw." — 
People  T.  Class,  888. 

^»22(7)  (Waah.)  CompenBation  not  increas- 
ed durlnc  term  for  which  elected.-~State  v. 
Olansen.  770. 

4B>30  (Cola.)  District  judge  in  one  district 
cannot  iasaa  writs  in  snita  pendina  in  other  dia- 
tricta.— Sdunldt  t.  Tether,  886. 

IT.  DISdUAlilPICATION  TO  ACT. 

«»49(t)  (CalJkpp.)  Not  disquaUfied  for  bias 
in  absence  of  statute.— Butler  v.  Seholefitid, 
62S. 

JUDGMENT. 

For  judgments  in  particular  actions  or  pro- 
cee^nfi,  see  also  the  various  specific  topics. 
For  review  of  judgment,  see  AppesI  and  Error. 

IV.  BY  DBFAULiT. 

(A)  RcqvlHltCB  and  Vnlldltr. 

^»I06(8)  (Moat)  Default  may  be  entered  for 
failure  to  reply  to  counterclaim.— Munger  v. 
Nelson,  286. 

«s9ll>7  (Moat.)  On  motion  for  default  jodg- 
icent  on  connt»rdalm,  court  mar  disregard  reply 
filed  after  statutory  period.— Uunger  v.  Nelson, 

286. 

(B)  OpeaiBv  «r  SettlBK  Aaldo  DetRslt. 

4=>t39  (Idaho)  Openinc  of  default  is  address- 
ed to  court's  sound  diaeretion.— Sessions  t. 
Walker,  709. 

4=s»l39  (Or.)  Power  to  open  defanlt  within 
court's  legal  discretion.— Russell  Piper,  436. 
^143(3)  (Mont.)  No  error  in  refusing  to  set 
aside  default. — Smallhorn  r.  Freeman,  067. 
«=»U3  (13)  (Or.)  Refusal  of  motion  to  aet 
aside  default  held  an  abuse  of  discretion.— 
CapalijA  V.  Kulish,  646. 

«s>l62(4)  (Moat)  Affidavits  held  insufficient 
to  overcome  presumption  as  to  verity  of  court's 
minutes.- Munger  v.  Nelson,  286. 
<^I63  (Or.)  Dilatory  pleas  before  leave  to 
answer  by  certain  date  not  considered  in  motion 
to  set  aside  default.— Capalija  v.  Knlish,  646. 
€=>t67  (Or.)  Undertaking  to  pay  any  judg- 
ment recovered  improper  condition  to  opening 
default— Ruaaell  v.  Piper,  436. 
e=:3l69  (Or.)  Payment  of  plaintiff's  costs  as 
condition  to  opening  default  held  proper. — Rua- 
aell v.  Piper,  436. 

Undertaking  to  pay  plaintiff's  future  costs 
proper  as  condition  to  opening  defanlt— Id. 
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VI.  OR  TRIAL  OP  ISSITHfl. 

(A)  Rendition,  Form*  nnd  BeqiiUiltes  In 

General. 

«=>I9B(3)  (Wash.)  Denial  of  motion  for  judg- 
ment n.  0.  V.  proper  where  evidence,  is  such 
that  jury  might  have  dedded  for  either  party. 
— OUver  V.  Poison,  289. 

(B)  Parties. 

^=>243  (Moat.)  Against  sureties  on  bond  KM 
invalid.— IHrst  Net.  Bank  t.  Middleton.  683. 

(C)  Conformity   to   Process,  Pleadings, 
Proofs,  and  Verdlot  or  Plndlnvs. 

«=925l(l)  (Colo.)  tteneral  allegation  as  to 
ownershte  of  water  held  to  support  judgment 
00  proor  of  title  by  appropriation^— Farmers* 
High  Line  Canal  &  Reservoir  Co.  v.  Webber, 

•g=»25I(l)  (Wash.)  Court's  refosal  to  appor- 
tion amount  of  tax  between  railway  and  city, 
purchaser  of  railroad  property,  on  upholding 
validity  of  tax,  held  proper.— Puget  Sound  Pow- 
er &  Light  Co.  V.  City  of  Seattle,  449. 
«=>25t(2)  (Cal.)  Beliet  to  defendant  not  lim- 
ited to  that  claimed  by  cross-complaint  if  with- 
in issues  raised  by  complaint. — McCuUy  t.  Uc- 
Arthur,  323. 

<^25l(3)  (Cal.)  Withdrawal  of  cross-oom- 
plaint  and  separate  defense  carried  with  it  its 
corresptmding  prayer  for  relief.— McCoUy  T. 
McArthur. 

«=>255  (CaLApp.)  No  special  evidence  neces- 
sary to  support  judgment  that  defendanta  in 
action  to  abate  nuisance  shall  fill  in  an  excava- 
tion.—KelUher  V.  Fitsgerald.  972. 
«s»256(l)  (Moat.)  General  Terdict  held  suffi- 
cient to  support  a  judgment  for  recovery  of 
animals  or  tbelr  Tune.;— First  Nat  Bank  v- 
Middleton,  683. 

«=>256(2)  (Kaa.)  Special  findings  AoM  to 
support  judgment  setting  aside  contract  for 
safe  of  land.— Haymaker  v.  Alford.  1112. 
«=s>256(6)  (CaJJVpp.)  Findinga  Aeld  not  to 
support  judnnent.— Spindler  v.  Wittemann  Oo., 
604. 

<S=»'2S6(7)  (Cal.)  Plaintiff  not  entitled  to  In- 
terest thongb  oraer  directed  judgment  in  ac- 
cordance with  prayer  of  complaint  claiming 
interest  where  findings  showed  plaintiff  not 
entitled  thereto.— McNntt  T.  City  of  Los  An- 
gdeo.  69Z 

mi.  IfHROBR  AND  BAR  OF  CAUSES  OF 
ACTION  AND  DBFENSBS. 

(A)  Jadsmenta  Operative  as  Bar, 

«s»559  (Cal.App,)  Dismissal  of  action  for  mis- 
demeanor not  ap^icable  to  abatement  of  nni- 
Bonce^People  t.  Qifford,  469. 

XIT.  CONCLirSlVRNBSS  OF  ADJUDICATION. 

(B)  Persona  Conclnded. 

<^=>704  (Wash.)  Defideney  judgment  against 
mortgagors  in  foreclosnre  action  not  condasive 
that  mortgagora  could  not  recover  amount 
thereof  against  their  grantee  who  bad  asaumed 
mortgage  debt— Bollong  v.  dorman.  297. 
«=3707  (Wash.)  Decree  In  action  between  par- 
ties contracting  to  exchange  lands  not  Unding 
on  broker.— Grant  t.  Hjtora,  7S0. 

(C)  Hatters  Concluded. 

&=>743(2)  (Colo.)  Decree  in  suit  for  change 
of  point  of  diversion  not  res  judicata  in  suit  to 
enjoin  use  of  water  on  p'ound  of  abondonmeot 
—New  Mercer  Ditch  Co.  v.  New  Cache  La 
Pondre  Irrigating  Ditch  Co.,  557. 
<®=>744  (CwJ\pp.)  Matter  determined  io  for- 
mer suit  not  again  considered.— Alborlcon  v. 
MacFarlaiW,  4*^. 

XV.  LIRN. 

«»752  (Cal.App.)  Lien  matter  of  jftiatutory 
regul.tion.-Befieu  T,  Powgr^i^ig-byGoOglc 
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«»780(3)  (CaLApp.)  Lien  does  not  attach 

to  equitable  interest  of  Teadee  under  contract — 
Belieu  t.  Power,  620. 
Lien  held  not  to  attach  to  land. — Id. 

%Vn.  FOREIGN  JUDGMENTS. 

®=>8I8(2)  (CaLApp.)  Of  foreign  eountry  aa  to 
liability  of  stockboldera  here  binding  without 
notice  eerred  in  sutdi  countr;. — Clarksou  v. 
Moir.  474. 

XXII.     PLEADING     AND     EVIDENCE  OF 
JUDGMENT  AS  BBTOPPBI< 
Oa  OEFBKSE. 

^949(1)  (Mont.)  Jarlsdietion  of  court  shonld 
be  pleaded  in  pteadinK  juHgmeat  on  which  a 
richt  is  founded.— Bobinaon  v.  Oordou,  673. 

JUDICIAL  POWER. 

See  Conititiitional  Law,  4=367-70. 

JURY. 

ae«  Criminal  Law.  «s>858--8ai;  Trial,  «a»Sll. 

II.  RIGHT  TO  TRIAL  BY  JURY. 

^23<l)  (Okl.CrJKpp.)  Where  puniabment  for 
violation  of  ordinance  is  fmprlsonment  or  fine 
and  QOfltB  exceeding  $20.  defendant  entitled  to 
Jury  trial.— Ex  parte  Johnson,  ESS. 
<^=323(l)  (Okl.Cr.App.)  City  may  summarily 
and  without  Jury  impose  fine  and  costa  not  ex- 
ceeding twenty  dollars  and  imprison  for  non- 
payment OiereoCw— Ex  parte  Bwinianii,  5S7. 

V.  COSnPETBHCT  OF  JITlRORfl,  OHAIi- 
LENGE8,  AND  OBJECTIONS. 

«»f08  (Okl.Cr.App.)  Court,  on  objection 
made  before  jury  is  ewom,  ahonld  exclude  Ju- 
rors having  conscientious  scrunlee  against  death 
penalty.— Cardwell  v.  State.  817. 
«ro  1 1 0(  I )  (Okl.Cr JKpp.)  Known  ground  of  Ju- 
ror's disqualificetioQ  \b  waived  by  withbol^i^ 
until  after  verdict.- Tinney  v.  State,  819. 
iS==>IIO(8)  (Okl.Cr.App.)  Objection  to  juror 
having  conscientious  scruples  against  death 
penalty  must  be  made  before  jury  ia  sworn. — 
(Cardwell  v.  State,  817. 

<S==>t3{(2)  (Colo.)  Propriety  of  Qoeationa  on 
which  to  base  peremptory  challenge  within  trial 
rourt's  discretion.— Bonnis  T.  Hajea,  877. 
0=»I3I(2)  (Okl.Cr.Appw)  Examination  of 
jurors  in  sound  discretion  of  trial  Judge.— 
Jones  V,  State.  604. 

<»=>i3l<4)  (Okl.Cr.Api,}  Parties  should  be 
given  latitude  to  enable  them  to  procure  dia- 
interested  jury.— Jones  v.  State,  664. 

Limitation  of  examination  of  jurors  in  murder 
case  hold  not  an  abuse  of  discretion. — Id. 
4=>I3I(6)  (Colo.)  Questions  as  to  whether 
jurors  would  be  willing  to  intrust  their  ease 
to  one  who  bad  like  prejudice  against  them 
hetd  immaterial  on  challenge  for  cause.— -Bonflla 
V.  Haves,  677. 

«=s>l3i(l5)  (Okl.Cr.App.)  In  examining  ve- 
iJremen,  neither  party  may  ask  the  jaron  bow 
they  would  decide  on  an  asanmed  state  of  facts. 
—Jones      State,  664. 

JUSTICES  OF  THE  PEACE. 

m.  CIVIIi  JTRTSniCTION  AND  AU- 
THORITY. 

<^36(7)  (Okl.)  Action  cannot  be  converted 
into  an  action  to  try  title  to  deprive  justice  of 
tbe  peace  o'  jurisdiction.— Johnston  v.  Baldock, 
654. 

LANDLORD  AND  TENANT. 

n.  LEASES  AND  AGREEMENTS  IN 

GENERAL. 

(A)  ReqnUttes  and  VaUdlty. 

«B»22(I)  (Cal.App.)  Agreement  to  make  lease 
is  Undins,  notwitbstasding  Intent  to  make 
formal  lease,  and  may  be  relied  npon  when 
larty  will  not  axecitta  l«aae^I«vin  t.  Saroff. 


Failure  of  agreement  to  specify  dty  and 
state  did  not  render  it  unenforceable  where 
lesaee  had  taken  possession. — Id. 
«=>22(2)  (CaLApp.)  Whether  instrument  is 
lease  or  agreement  to  make  lease  is  largely 
question  of  intention.— Levin  v.  SaroflF,  961. 
e=^22(Z)  (Cal>pp.)  Befoaal  to  execute  lease 
containing  provisions  not  in  agreement  not 
violation  of  agreement— Levin  v.  Saroff,  961. 
<3»24(l)  (CalApp.)  BssenUals  of  TSUd  lease 
stated.— Levin  t.  Sarolf,  061. 

(B)  OonatrnctlOB  maA  OveratlOB. 

«=»4e(</2)  (CalJlpp.)  Bepreseutation  induc- 
ing surrender  of  lease  held  false,  and  leasmr 
charged  with  knowledge  of  falsity^BellcHie  t. 
Kleinau,  977. 

Lessee,  attempting  to  rescind  surrender  of 
premises,  held  to  have  made  sufficient  offer 
to  restore  everything  received.~Id. 
«ss>48(l)  (Cal.App.)  Complaint  by  lessee  to 
rescind  surrender  of  lease  heid  to  state  cause 
of  action  for  value  <^  fruit— Bellone  v.  ^etoau, 
977. 

Evidence  h«ld  to  support  findinas  that  one  in- 
ducing surrender  of  lease  and  aeUlug  crop  was 

landlord's  agent.— Id. 

'8=>4a(2)  (Cal^pp.)  Tenant  induced  to  ear- 
render  premises  misrenresentatton  entitled 
to  recover  the  property  and  crop  of  txnit  or  its 
value.— Bellone  t.  Kleinau,  977> 

nr.  TERMS  FOR  TEARS. 
(D)  Tsrmlaatlon. 

^108(1)  (N.M.)  Equity  may  not  reUeve 
against  statutory  forfeiture  for  failure  to  pay 
rent— New  Mexico  Motor  Corporation  t.  Bhss. 
106. 

•8=9108(2)  (N.M.)  Equity,  in  absence  of  fraud, 
accident,  or  mistake,  may  relieve  anlnst  for- 
feiture by  breach  of  rent  covenant.-^ew  Mex- 
ico Motor  Corporation  v.  Bliss,  lOR. 

Forfeiture  not  effective  until  3  days  after  no- 
tice during  which  tenant  can  pay  rent  and  avoid. 
— Id. 

Three  days'  statutorv  notice  to  quit  AeU  to 
take  place  of  common-law  demand. — Id. 

Where  landlord  gave  10  days'  notice  instead 
of  statutory  3,  tenant  has  lo  days  to  tender 
rent  and  avoid  forfeiture.— Id. 

Til.  PREMISES  AND  ENJOYMENT  AND 
USB  THEREOF. 

(D)  laswranoe,  and  Imprere- 

ments. 

«=»I6I(2)  (Wash.)  Landlord  bound  to  reason- 
able care  of  property  left  thereon  by  tenant 
—Murphy  v.  Sdiwark,  767. 

Till.  RENT  AND  ADTANCBS. 
(A)  Rlffhta  mad  UablllticB. 

«=»I88  (I)  (CaLApp.)    Lessee   held   not  to 
have  retained  possession  as  tenant  after  fire 
and  failure  to  repair.— Clark  v.  Wade,  334. 
€==>200(2)  (Wash.)  Agreement  to  reduce  rent 
not  void  for  want  of  consideration^ — Conlan 
Spokane  Hardware  Go^  26. 

(B>  Aottoaa. 

«=»23l(l)  (Wash.)  Burden  on  lesseo  to  prove 
oral  modification  as  to  rent— Conlan  t.  Spo- 
kane Hardware  Co.,  26. 

<S=>23I(6)  (Wash.)  Evidence  hel4  sufficient  to 
show  modification  of  written  lease  as  to  amount 
of  rent. — Conlan  v.  Spokane  Hardware  Co.,  26. 
<S=»233(I)  (Ca»pp.)  Omission  in  finding  in 
rent  action  held  cured.— (Sark  t.  Wade,  SS4. 

IX.  RE-ENTRY  AND  RECOTBRY  OV  POS- 
SESSION BY  LANDLORD. 

«==>285(l)  (Wash.)  Lessee  AeM  not  a  neces- 
sarr  par^  to  lesaors'  action  against  lessee's 
assignee  for  posseaiioiL^^ain  t.  K.  Enomoto, 

910. 

«»2S5(4)  (Wash.)  Svidence  heU  to  ahow 
power  w  attorney  from  leasee  to  person  in  pos- 
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aeuioii  a  mere  subteifuge  as  acainat  lessor.— 
Gufll  T.  K.  Xfauunoto,  ftlO. 

X.  BflUITINa  OM  SHARES. 

^S9324  (Kan.)  Defendant's  right  to  bay  mow- 
ed from  pasture  heUt  dependent  on  fact  ques- 
tion of  good  husbandry.— Hnbbard  t.  Oaries,  64. 

LARCENY. 

X.  OFFBINSES  AND  RBSPONSnSILlTr 
THBRBFOA. 

«=»S  (Cal.App.)  Intoxicating  liquors  not  ttie 
subject  of  larceny.— People  v.  Spencer,  180. 

U.  PBOSBCUTIOH  AHD  PVHISfUIBIfT. 
(A>  Imlletmeat  mad  iMtormatloa. 

4ss>40(0)  (Wyo.)  Variance  as  to  name  of  own- 
er heta  not  material.^— Richer     State,  1S4. 

(B)  BTldemoe. 

«=»60'/2  (Kan.)  PoBseBsion  by  defendant  of 
dies  for  altering  engine  numbers  of  stolen  auto- 
mobiles properly  sbowif.— State  v.  Bell,  1110. 
«s»55  (Okl.CrApp.)  Evidence  heid  to  sustain 
conviction.— Thomas  State,  662. 
^»55  (Wyo.)  Evidence  sufflcient  to  sustain 
conviction  of  larceny  of  neat  cattle.— Bicliey  v. 
State,  164. 

«=964(l)  (Km.)  Instruction  as  to  possessiwi 
of  stolen  aut<HnobQe  htM  proper.— State  v.  Bell, 
1110. 

^=^64(6)  (Kan.)  Defendant  must  combat 
prima  fade  case  made  by  showing  recent  pos- 
session of  stolen  property.— State  y.  Bell,  1110. 
4=»64(7)  (Wyo.)  Loss  of  cattle  and  Incriminat- 
ing circumstances  sufficient  to  'establish  identity 
of  guilty  person  and  corpus  delicti.— Richey  v. 
State,  154; 

€=364(8)  (Kao.)  Fact  of  possession  of  stolen 
automobile  kdd  snffidenfiy  riiown^— State  t. 
Bell,  1110. 

iU)  Trial  wd  Kerlevr, 

^S968(l)  (Kan.)  Evidence  of  guilt  held  to  Jus- 
tify overruling  <tt  defendant's  demurrer.— State 
V.  Bell,  1110. 

^s>68(2)  (Wye.)  Evidence  of  rebranding  of 
other  cattle  held  admisHible.— Bichey  v.  State, 
154. 

«s>77(4)  (Ok).Cr.App.)  Accused  heli  entitled 
to  Instruction  covering  his  explanation  of 
pOBseBsion  of  recently  stolen  property.— Davis 
V.  State,  1001. 

«»82  (Wyo.)  Verdict  describing  property  heU 

safBdent.— Richey  v.  State,  154. 

Verdict  held  not  too  indefinite.— Id. 
©saSS  (Wyo.)  Finding  of  value  in  verdict  suffi- 
cient.—Richey  V.  State,  154. 

(D)  Se»tenee  and  PmBlAment. 

«=»88  (Okl.Cr>jip.)  Sentence  of  10  years  for 
theft  of  hog  Aeftf  excessive.- Weldi  v.  State, 
524. 

LEASE. 

See  Landlord  and  Tenant. 

LEGISLATIVE  POWBB. 

See  Constitutional  Law,  ^62. 

LEVEES  AND  FLOOD  CONTROL. 

4^5  (CaLApp.)  Protection  districts  possess 
no  separate  entity  from  county.— Brigden  v. 
Dodge,  631. 

®=»25  (CalJKpp.)  Asseasment  of  coBt  of  im- 
provements in  protection  district  without  ap- 

£ ointment  of  commissioners  void.— Brigden  v. 
todge,  631. 

«=»26  (Cal.AppO  County  liable  for  assess- 
ments illegally  collected  in  protection  district. 
—Brigden  v.  Dodge,  631. 


LIBEL  AND  SLANDER. 

I.  WORDS  AND  ACTS  ACTIONABLB,  AHD 
LIABILITY  THBRBFOR. 

®S3|9  (Mont.)  Words  in  libelous  article  must 
be  susceptible  of  but  one  meaning.— SbafCrotb 
V.  The  Tribune,  271. 

^»2I  (Mont.)  Words  in  libelous  article  must 
be  certain  in  referring  to  person  defamed.— 
Shaffroth  t.  The  Tribune.  271. 

T.  SLAHDBR  OF  PROPBRTY  OR  TITLB. 

9»I30  (Cal.)  Vendor  cannot  recover  as  dam- 
ages for  slander  of  titie  amount  pidd  to  secoie 
release  of  judgment  as  condition  precedent  to 
issuance  of  title  guaranty.- Fry  v.  Titie  Insur- 
ance &  Trust  Co.,  115. 

®=>I30  (Wyo.)  Publication  essential  to  def- 
amation of  titie.— Barquin  Hall  Oil  Co.,  352. 
<^I39  (Wyo.)  Lessee  not  liable  for  spedal 
damages  caused  by  refusal  to  cancel  of  record 
leases  rightfully  recorded.- Barquin  t.  Halt  Oil 
Co.,  352. 

Attorneys*  fees  not  recoveraUe  in  action  for 
defamation  of  titie. — Id. 

Petition  in  action  for  defamation  of  titie  held 
insufficient  for  failure  to  specify  special  dam- 
ages.— Id. 

Petition  in  action  for  defamation  of  titie  must 
specify  special  damages.— Id. 

UCENSES. 

I.  FOB  OCCVPATIOHS  AITD  PR:Eni.BGB8. 

«=>7(4)  (CaLApp.)  Ordinance  Ueenslng  auc- 
tioneers held  not  discriminatory.— Bx  parte 
Bruce,  789. 

II.  IH  RB9PBOT  OF  RBAL  PROPBRTY. 

4=»58(l)  (Or.)  Passive  actiniescence  in  im- 
provements does  not  create  irrevocaUe  license. 
— Heisley  v.  Eastman,  872. 

LIENS. 

See  Mechanics'  Liens;  Taxation,  <9=9508-511. 

^98  (Wash.)  Possession  not  necessary  fos 
materialman's  lien  on  chattel. — Sumner  K. 
Prescott  Co.  v.  Sumner,  308. 

Not  defeated  by  trade  acceptance  not  paid.— 
Id. 

^9  (Wash.)  Time  for  filing  notice  of  daim 
of  lien  by  one  furnishing  castings  for  construc- 
tion of  engines  rima  from  last  delivery  of  cast- 
ings.— Sumner  K.  Prescott  Co.  v.  Sumner,  SlfM. 

LIFE  ESTATES. 

«=38  (CaJJVpp.)  Tenant  holds  adversely  to 
others  than  remaindermen.— Uunro  r.  Whit- 
low,  964. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

II.  COMPUTATION  OF  PBRIOD  OF  UHX- 

TATION. 

(A)  Aeeraal  o(  Riarht  of  Aetiou  or  De- 
femac. 

€==>56(3)  (Mont.)  Action  agalnsb  estate  of 
maker  of  promissory  note  not  barred  by  run- 
ning of  statute  as  against  comaker.- In  re 
Stinger's  Estate,  693. 

rC)  PeraonaJ  Dl«a1>lllties  aad  PFlvllearoit. 

€=»75  (Or.)  One  imprisoned  cannot  redeem 
real  property  under  foredosore  after  one  year; 
"dvil  rights."— Crasser  v.  Jones,  1068. 

(H)   Commeacement   of  Aotloa   or  Otber 
Proceed  In  ST* 

^=9l2l(2)  (CalJVpp.)  Amendment  as  to  name 
of  party  relates  back.— Clarkson  v^^oir,  474j 
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III.  ACKNOWLEDGMBNT,  NBW  PBOHISB, 
A\U  FART  PAYHBNT. 

«=9 149(5)  (Or.)  No  tolliBg  by  oew  promise 
where  promise  not  accepted.— BrowQ  v.  Auatic, 

V.  PLSADINO,  BVIDBNCB,  TRIAI^  AND 
JIEIVIBW. 

^=>I97(4)  (Ka«.)  Evidence  held  to  show  cred- 
it keepins  atatnte  from  mnning.— dark  T.  Eat- 
on, 71. 

LIQUOR  SELLING. 

See  Intoxicating  liquors. 

MAUCIOUS  PROSECUTION. 

II.  WANT  OF  PROBABLE  CAVSC 

^»2I(2)  (Colo.)  Advice  of  counsel  without 
fall  diacloBare  no  defense.— Thompson  t.  Dil- 
worth,  564. 

III.  1HAI.ICS:. 

'€=»27  (Okl.)  Lawful  acts  by  lawful  means  not 
actionable. — Shaw  v.  Gross,  811. 
'^=>32  (Colo.)  Finding  of  malice  from  want  of 
probable  cause  justuaed.~Thomp80n  t.  Dil- 
worth,  564. 

V.  ACnOHS. 

^saSI  (Mont.)  Pleadi^  order  dismissing  com- 
plaint held  sufficient.— Robinson  t.  Gordon,  673. 
^=»56  (Okl.)  Burden  on  plaintiff  to  show  want 
of  probable  cause  and  malice. — Shaw  t.  Gross, 
811. 

4=a7l(2)  (Colo.)  Probable  cause  held  ques- 
tion for  jury.— Thompson  v.  DUworth,  664. 
^»7I(3}  (Colo.)  Malice  held  question  for 
jury. — Thompson  t.  Dilworth,  564. 
<s»7l(4)  (Colo.)  DisdoBure  to  district  attor- 
ney held  for  jury.— Thompson  t.  Dilworth,  664. 
4S972(2)  (Moii)  Instruction  on  probable 
cause  h&d  properly  refused.- Robinson  v.  Gor- 
don, 578. 

MANDAMUS. 

I.  nature:  and  grounds  in  gbnbrai.. 

$»3(9)  (CalJVpp.)  Equitable  action  to  pre- 
vent sale  of  school  bonds,  and  not  defense  to 
laandamus  to  compel  issuance,  held  proper  rem- 
edy to  raise  all  issues  affecting  validity  of 
bonds.— NaM  Union  High  Schocd  Dist.  of  Napa 
Cotaity  V.  Board  of  SuperTisors,  948. 
^=>4(i)  (Wash.)  Not  intended  to  perform 
function  of  appeal— State  v.  Superior  Court 
of  Spokane  (yonnty,  739. 
«S97  (Cal.App.)  Not  writ  of  right,  but  of  dis- 
cretion.—Napa  Union  High  School  Dist.  of 
Napa  County  v.  Board  of  Supervisors,  &48, 

II.  flUDJBCl'S  AND  PURPOSBa  OF 
BBLIBF. 

(A)  A«t*  m»A  ProeeedlnKa  of  Conrtif 
Jndar«>f  and  Jndleial  Ofllecrs. 

^s»SI  (Wash.)  Does  not  lie  to  compel  court 
to  grant  default,  where  it  ruled  affidavit  of 
service  insufficient. — State  v.  Superior  Court  of 
Sp(^ane  CountT,  736. 

<3=957(l)  (Idaho)  Will  lie  to  compel  settle- 
ment of  reporter's  transcript  where  wrongful- 
l^refused  by  trial  judge.— Johnson  v.  Ensign, 

III.    JURISDICTION,    PROCBBDIMOS,  AND 
RBXiXBF. 

^=3l72  (Cal.App.)  Inquiry  on  mandamus  to 
compel  issuance  of  bonds  by  board  of  high- 
school  supervisors  limited  to  regularity  of  elec- 
tion returns.— Napa  Union  High  School  Diet, 
of  Napa  County  v.  Board  of  Supervisors,  t>4S. 
«=»I87(5)  (Wash.)  Supersedeas  bonds  requir- 
ed held  not  excessive.— State  t.  Kelly,  7. 

BIANSLAUGHTES. 

See  Homicide. 

UABRIAGE. 

See  Divorce;  Husband  and  Wife. 


<S=s>54  (GaLApp.)  Woman's  interest  in  proper- 
ty acquired  during  illegal  marriage  vests  irre- 
spective of  amouut  contributed.— Macchi  v.  La 
Uocca,  14S. 

MASTER  AND  SERVANT. 

I.  THB  REUTION. 
(B)  StmtBtorr  Rcvntatlon. 

^»I3  (Kai.)  Industrial  court^s  order  fixing 
hours  of  service  enforced  by  numdamaa.— 
Court  of  Industrial  Relations  t.  (Aas.  Wolff 
Packing  Co.,  418. 

C=3l6  (Colo.)  Private  business  may  become  one 
of  public  interest.- People  v.  United  Mine  Work- 
ers of  America,  Dist.  16,  64. 

Goal  mining  industry  affected  with  "pnbUe  in- 
terest."- Id. 

Statute  prohibitinc  strikes  etmstlttitional.— Id. 

n.  8BKVIOBB  AinO  COMPBHSATIOH. 
(B)  Waces  mmA  Otker  Remanermtloa. 

€3»69  (Kan.)  Industrial  court's  order  fixing 
wages  enforced  by  mandamus.— Court  of  In- 
dustrial Relations  v.  Ghas.  Wolff  Packing  Co., 
418. 

Wage  regulation  by  industrial  court  hetd  Jns- 
tified.-Id. 

Court  of  Indnstridl  Relations  Act  held  valid. 

—Id. 

ni.  MASTBR'9  LIABILITY  FOB  INJVKIBS 

TO  SKRVANT. 

(A)  Nature  «Jid  Bxtent  In  General. 

^=»96(l)  (Ariz.)  Actionable  injury  must  be 
caused  by  risk  of  employment.— Silver  King  of 
Arizona  Mining  Co.  v.  Kendall,  102. 

(B)   Tool*,    Haclilnerr^    Applianeea,  and 
Place*  for  Work. 

<8»I07(7)  (Utah)  Leaving  gas  generator  in 
working  order  while  machinist  was  repairing 
engine  held  failure  to  furnish  su^e  place.— Lewis 
V.  Davis,  861. 

«=3l07(8)  (OrO  Dangerooi  employment  with- 
in Employers'  Idabflitr  Act  defiaed.— Bottig  t. 
Polsky,  188. 

Piling  barrds  In  box  car  not  employmmt  with- 
in Employers'  Liability  Aet;  "risk"  or  "dan- 
ger,"-ld. 

(O)  Methods  ot  Wovlc*  Rnles,  «Bd  Orden. 

•S=»I37(4)  (WVo.)  Tcackmoi  under  primatr du- 
ty to  keep  lookont.— nines  v.  Sweeney,  166. 

Engineer  may  assume  trackman  mil  keep 
lookout. — Id. 

Railroad's  duty  to  trackmen  stated.— Id. 

Doty  of  engineer  warned  ot  trackmen's  pres- 
ence stated.-4d. 

(F)  RIbIem  AsHiimed  br  Servant. 

<S=3204(  I )  (Or.)  Assumption  of  risk  no  dcfenae 
under  statute.— Bottig  v.  Polsky,  188. 
^205(1)  (Moit.)  Risk  assumed  by  servant. 

—Cameron  v.  Judith  Mercantile  &  Cattle  Co., 
575. 

<3=>2I7(I0)  (Moot.)  Risk  assumed  by  servant 
continaing  work  with  knowledge  of  danger.— 
Cameron  v.  Judith  Mercantile  &  Cattle  Co., 
676. 

«=»2 17(13)  (Utah)  Risk  of  unsafe  place  not 
assumed  unless  danger  is  obvious.— l!<ewis  t. 
Davis,  861. 

•S=>2 17(18)  (Mont.)  Farm  worker  injured  by 
unguarded  saw  held  to  have  assumed  risk.— 
Cameron  v.  Judith  Mercantile  &  Cattle  Co., 

575. 

«=»226(l)  (Utah)  Risk,  of  employer'i  negli- 
genee  not  assumed.- Perri&  r.  Union  Pac.  R. 

Co..  405. 

(O)  Contrlbntorr  Hearllsence  of  Serrant. 

•6=»228(l)  (Wyo.)  Federal  act  cannot  be  nulli- 
fied by  calling  contributory  negligence  proxi- 
mate cause.— Hines  v.  Sweeney,  166. 
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4s»369  (Utah)  Compensation  recOTerable  £or 

injariea  occurring  in  another  state. — ^E^ckering 
V.  InduBtriel  Commiaaion  of  Utah,  1020. 
®==>37 1    ( Utah)    Compenaable  injury.— Spring 
Canyon  Coal  Co.  v.  Industrial  Commiaaion  of 


^»244(3)  (Wy«.)  Warned  trftdunra  mnat  act 
with  reasonable  promptness  for  thdr  Bafet7>~ 

Hines  v.  Sweeney,  105. 

«=>247(n  (Utah)  Employer  held  liable  for 
deaUi  from  ezploaioo.  though  employd  per- 
mitted gas  to  escape  by  diHconnectuig  hose.— 
Lewis  T.  Davis,  861. 

«S3247<I>  (Wyo.)  Bmplofd'a  nefpigeoee  con- 
stituting  sole  proximate  cause  of  mjnry.— Hinea 
T.  Sweeney,  1018. 

(H>  AotlOKB. 

^=»258(I0)  (Or.)  AllegationAeldto  imp^  neg- 
ligence of  employer  piling  barrels  in  box  car.— 
BotUg  V.  Polsky,  188. 

^»265(4)  (Or.)  Burden  on  employee  to  abow 
practicabiUty  of  safety  derlce^— Bott^  t.  Pol- 
sky,  18a  - 

«=>265(5)  (Utah)  Fact  of  explosion  held 
to  show  gas  generator  was  generating  gas.— 
Lewis  T.  DavlB,  861. 

<bb265(5)  (WMh.)  Bappendng  of  accident  rais- 
es no  inference  of  neghgence. — Patrick  t.  Spo- 
kane &  E.  Ry.  &  Power  Co.,  23. 
^=>265(I4)  (Utah)  Presumption  deceased 
brakeman  exercised  ordinary  care  in  going  be- 
tween cars.— Perrin  y.  Union  Pac.  B.  Co.,  40S^ 
«s>265(l4)  (Utah)  In  absence  of  direct  eri- 
dence,  deceased  employ^  presumed  to  exercise 
ordinary  care. — Lems  v.  Davis,  861. 
^s»267(l)  (Ariz.)  Evidence  that  injured  em- 
ployee had  dependent  wife  and  daughter  irrele- 
vant.—Silver  King  of  Arizona  Mining  Co.  t. 
Kendall,  102. 

<S=>278(I2)  (,Wash.)  Evidence  Aeld  inauffident 
to  show  negligence  in  asing  crane.— Patrick  t. 
Spokane  &  E.  Ry.  &  Power  Co.,  23. 
«=3278(I8)  (Utah)  Evidence  Jield  to  show 
negligent  movement  of  train  while  deceased 
brakeman  was  between  cars. — Perrin  v.  Union 
Pae.  B.  Co.,  405. 

€=9282  (  Ariz.)  Recovery  under  Employers'  Lia- 
bility Law  limited  to  "compensatory  damages." 
—Silver  King  of  Arteona  Bilnlng  Co.  v.  Ken- 
dall, 102. 

^»285(ll)  {Vfyo.)  Proximate  cause  of  injury 
to  trackman  under  motorcar  struck  by  train 
held  for  jory.— Hines  v.  Sweeney,  165. 
iE=>286(5)  (Or.)  Dangerous  employment  with- 
in statute  held  question  for  jury.— Bottig  v.  Pol- 
sky,  188. 

«=928G(3()  (Wyo.)  Engineer's  negligence  in 
not  antidpating  collision  with  motorcar  carry- 
ing trackmen  Jkeld  for  Jury.— Hines  t.  Sween^, 
166. 

Engineer's  negligence  aa  to  trackmen  ques- 
tion for  jury. — Id. 

e=»289(2)  (Utah)  Contributory  neghgence  of 
deceased  brakeman  questiOD  for  Jury.— Perrin 

V.  Union  Pac  R  Co.,  405. 

®=928d(26)  (Wyo.)  Contributory  negligence 
of  trackman  on  motorcar  struck  by  train  ques- 
tion for  jury.— Hines  t.  Sweeney,  16S. 
«»289(3fl)  (Wyo.)  C!ontrlbutorT  negligence  as 
sole  proximate  cause  of  Injury  to  trackman  hit 
bv  train  held  for  jury.— Hmes  v.  Sweeney, 
1018. 

€=:p29l(f2)  (Utah)  Instmction  on  presump' 
tion  against  contributory  negligence  of  deceased 
employ^  held  correct.— Perrm  T.  Unlo^  Pae.  B. 

Co..  405. 

TI.  WORKMKN'9  COHPENSATIOH  ACTS. 

(A)  nature  and  OFonnd«  o(  lburter*a 
bllltr* 

«S936I  (Colo.)  Discbarged  taxicab  driver  keld 

not  an  "employee"  within  Compensation  Act 
by  ratification.— Burke  v.  Industrial  Commis- 
sion, 891. 

«s»36l  (Okl.)  Hauling  water  for  ro^  engine 
held  "hazardous  occupation"  within  Compensa- 
tion Act— Board  of  Com'rs  of  Okmulgee  Connty 
V.  State,  998. 

^s»367  (Kan.)  Compensation  claimant  held 
employee  of  independent  contractor  and  not  of 
millowner.— Farmer  t.  Pnreell,  66. 


Utah,  173. 

«»373  (Gal.)  Injury  by  coemployee  engaged 
in  play  Ikeld  not  one  arising  "out  of  and  in 
coarse  of  employment"— Federal  Mut.  Idability 
Ins.  Co.  V.  Industrial  Acc.  Commission  of  Cal- 
ifornia, 920. 

«=»373  (Cal.)  Employee's  injury  by  fellow 
workmen  wrestling  held  not  one  "arising  out  of 
employment"  within  Compensation  Act.— Great 
Western  Power  Co.  of  California  v.  Industrial 
Acc  Commission,  931. 

(B)  CompenMatlon. 

«=*385(l)  (Utah)  "Average  weekly  wage"  of 
compensation  claimant  defined.— Utah  Fuel  Co. 
V.  Industrial  Commission  of  Utah,  1034. 
«=9383(I8)  JOr.)  Compensation  claimant's 
duty  to  submit  to  "reasonably  essential"  opera- 
tion defined.— Grant  v.  State  Industrial  Accident 
Commission,  488. 

(C)  Proeccdlnar*. 

«s>398  (Utah)  Limitations  against  compensa- 
tion claim  not  subject  wC  waiver.— Sindnc  Can- 
yon Coal  Co.  T.  Industrial  Commission  of 

Utah,  178. 

^=»398  (Utah)  Compensation  award  against 
emrioyer  appearing  without  formal  application 
and  notice  held  valid. — Utah  Fuel  Co.  v.  Indus* 
trial  Commission  of  Utah,  10134. 
4=3405(1)  (Utah)  Inferences  Aeld  no  baais  for 
compensation  award.— Spring  Canyon  Coal  Oo. 
V.  Industrial  Commission  of  Utah.  173. 
«5»405(4)  (Colo.)  Evidence  held  to  support 
compensation  award  for  death  lightning. — 
Hassell  Iron  Works  Go.  v.  Industrial  Com- 
mission, 894. 

«=s>405(4)  (Utah)  Finding  of  compensable 
death  because  of  employment  AeM  unwarrant- 
ed.—Spring  Canyon  Coal  Co.  T.  Industrial  Com- 
mission of  Utah,  173. 

^ssAtey^  [New,  vol.  IIA  Key-No.  Serfesi 

(Okl.)  Ck^mpensation  -  award  conclusive 
in  absence  of  fraud  if  Oommisrion  had  juris- 
diction.—Board  of  Com'rs  of  Okmulgee  County 

V.  State.  998. 

«=>4I7(4^)  (Or.)  Notice  of  final  action  on 
compensation  claim  held  given  for  purpose  of 
appeal,— Grant  v.  State  Industrial  Acddent 
Ciommission,  438.  * 
4=s>4l7(7)  (Or.)  ReaeonaUenesa  of  compen- 
sation claimant's  refusal  to  submit  to  operation 
jury  qncstion.— Grant  v.  State  Industrial  Acci- 
dent Commission,  438. 

Reasonableness  of  compensation  claimant's 
refusal  to  submit  to  operation  held  question  for 
jury.— Id. 

Jury's  decision  on  appeal  in  compensation 
case  conclusive.— Id. 

Percentage  of  disability  of  compensation 
claimant  held  for  jury.— Id. 
«s»4l7(7)  (Utah)  Question  of  substantial  evi- 
dence in  compensation  case  reviewable. — Spring 
Canyon  Coal  Co.  T.  Industrial  Commission  of 
Utah,  178. 

MECHANICS'  LIENS. 

m.  PROCBSlDlHaS  TO  PBBFIDOT. 

<a»l57(3)  (Or.)  Intentional  or  urgent  over- 
statement of  amount  doe  avoids  lien.— Bartels 
V.  McOullougb.  788. 

VII.  BHirOHOSIHSlHT. 

«»279  (Or.)  Burden  of  proving  nonpayment 
is  upon  lienor.- Bartels  v.  McCullough,  733. 
4=9280(6)  (Or.)  Notice  not  evidence  of  noB- 
payment-Bartels  v.  Ife^^^f^jL^Ogle 
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MINES  AND  MINERALS. 

I.  PUBUC  MINBBAI4  LANDS. 

(B]  IrfioatlOB  Mil  Acvnlaltloa  of  Claltn». 

^»I8  (N.M.)  Erection  of  quartz  mill  on  non- 
mineral  public  land  a  location  of  land  neces- 
sarily occupied.— Kerahner  t.  Trinidad  Mill.  & 
Min.  Co.,  1060. 

<ft=>26  <  Idaho)  One  nnder  contract  to  labor  on 
claims  held  not  entitled  to  acquire  interest 
therein  by  agreement  with  third  party  relocatins 
the  same  on  hia  default— Soule  t.  Johnaon, 

834. 

One  knowing  of  another's  obligation  to  labor 
on  claims  cannot  acquire  interest  by  relocation 
after  agretfng  with  such  other  not  to  perform. 
— Id. 

®=p27(I)  (N.M.)  Location  of  mill  site  on  ex- 
isting location  void.— Kershner  T.  Trinidad 
Mill.  &  Min.  Co..  1055. 

<&=>34  (N.M.)  Bight  to  mill  Bite  transferable 
by  delivery  of  possession. — Kersbner  v,  Trini- 
dad Wn:  &  Min.  Co.,  1055. 
«8»38(I3)  (Idaho)  Evidence  held  to  establish 
conspiracy  to  defraud  a  locator  of  his  didms.^ 
Soole  T.  Johnson,  834. 

II.  TIIXB,  OOmrSTAHOBS,  AND  <70If- 
TRACTS. 

(C)  L«a»es,  Lloen«e«,  anA  Comtraota. 

4BBS9  (Wyo.)  Lessors  could  not  rescind  leas* 
for  default  and  recover  damages.— Barquin  t. 
Hall  Oil  Co.,  852. 

Lease  held  to  have  been  mutually  rescinded.- 
Id. 

«=»70(6)  (Wlub.)  Lessee  being  sued  for  mini- 
mum royalties  held  to  have  burden  of  proving 
nonexistence  of  coal.— Oliver  v.  Poison,  28&. 

Refusal  of  instruction  precluding  plaintiff 
from  recovering  royalties  not  sought  proper.— 
Id. 

^=>73  (Okl.)  Second  oil  lease  construed  as 
supplanting  prior  lease  as  to  tenas  and  con- 
ditions.—Carder  V.  Blackwell  Oil  &  Gas  Co., 

2.52. 

<S=>79  (Okl.)  Prodaction  of  oil  and  gas.  within 
one  year,  and  continued  hold  condition  prece- 
dent for  lease  extension.— Parka  t.  ^a!  Oil  & 

Gas  Co.,  BIT. 

<@=»78(t)  (Okl.)  Leases  will  be  eoastmed  so 
as  to  permit  development— Carder  t.  Black- 
well  Oil  &  Gas  Co..  252. 

«3978(i)  (Wyo.)  Reasonable  time  for  comple- 
tion of  oil  well  implied  where  time  is  not  speci- 
fied.—Barquin  v.  Hall  Oil  Co.,  352; 
^=378(2)  (Okl.)  Equity  may  cancel  lease  as  to 
undeveloped  part  of  land  and  permit  continu- 
ance to  developed  part.— Oarder  v.  Blackwell 
Oil  &  Gas  Co.,  252. 

<S=^78(2)  (Okl.)  Lessee  AeM  vested  with  limit- 
ed estate  in  premises  on  discovery  of  gas,  and 
not  to  have  lost  same  1^  searching  lower  aand. 
—Parks  v.  Sinai  Oil  &  (Saa  Co.,  S17. 
«s»78(2)  (Okl.)  Will  decree  forfeiture  of  lease 
tor  breach  of  implied  contract  where  each  will 
effectuate  justice.— Wapa  Oil  &  Derelirpment 
Co.  V.  McBride.  984. 

«=s>78(3)  (Okl.)  Generally  eqoity  will  not  can- 
cel a  lease  for  failure  to  comply  with  cove- 
nant to  drill  in  absence  of  notice  or  forfeiture. — 
Wapa  Oil  &.  Development  Co.  v.  McBride.  084. 

Ill,    OPBRATIOH    OF   MINBS.  4VAIUtIBB. 
AND  WlDIiLS. 

(A)  Statatorr  Resnlnttou. 

€»86  (Colo.)  Coal  mining  industry  aifected 
with  J^ublic  interest"— People  v.  United 
Mine  Workers  of  America,  Dist  15,  64. 

(C)    BIfflits    and   MaMllties   Ivcldent  to 

^=»II3  (Or.)  Cyaniding  and  assaving  ore  held 
lipnable.— Bartels  v.  McCiiIIoucli,  733. 
<^II4  (Or.)  Lien  notice  hcM  safficieot.— Bar- 
tels T.  McCuUough,  733. 


Overstatement  by  mistalce  of  amount  dne  Md 
not  to  avoid  lien.— Id. 

<S=>I2I  (Wyo.)  Facta  held  not  to  entitle  les- 
sors to  damages  caused  by  lessees*  development 
of  wells  on  adjoinii^  lands.— Barqoin  t.  HaB 
OU  Co.,  302. 


BONOBS. 


See  Infants. 


MONEY  RECEIVED. 

<S=>M,  (CaJ.App.)  Defendants  fcsfd  not  joindy 
Uable.-^mith  v.  Bach,  611. 

MONOPOUES. 

II.  TRUSTS  AND    OTHBR.  COMBIKATIOIIS 

IN  RBISTRAINT  OF  TRADB. 

^s^\0  (Ariz.)  Automobile  transportation  act 
held  not  special  or  partial  legislation.— Haddad 
V.  State,  847. 

<»=>I7(2)  (WUb.)  Reqnirins  growers  to  seU 
only  through  association  &«Id  valid.- Waahinf- 
ton  Cranberry  Growers'  AaB*n  t.  Ifoocet  77SL 

MORTGACtB& 
See  CbxttiA  Mortgages. 

I.  RB«VI8ITBS  AND  TAI.IDITT. 
(A)  NatBve  and  Baseatlals  of  Oomttmw 

«=»32(2)  (Okl.)  Whether  particolar  tranaae- 
tion  amounts  to  mortgage  depend*  upon  in- 
tention.— Rosebaugh  v.  Jacobs,  245. 
<S»32(5)  (Okl.)  Whether  particular  transac- 
tion amounts  to  mortgage  depends  npoo  wheth- 
er there  was  a  loan.— Bosebaugh  v.  Jacobs, 
245. 

<3=»38(l)  (Kaa.)  Evidence  In  action  to  have 
deed  declared  mortgage  not  subject  to  demur- 
rer.—Myers  v.  Mills,  856. 

Findings  In  action  to  have  deed  declared  a 
mortgage  not  open  to  attaelc^Id. 

m.  CONfPFBVCnOH  AND  (WBHATION. 

(O  PropertT  Mortsairedt  mmA  Bat»te«  of 
Parties  Therein. 

<S=>I44  (N.M.)  Payment  of  taxes  on  tax  sale 
^ves  mortgagee  no  title,  bat  an  ad^tlonal  lien. 
— Kershner  r.  Trinidad  Mill  &  Min.  Co.,  1056- 

TI.  TRANSPBR  OF  PBOPBRTT  MORT- 
OAGBD  OR  OF  BQUITT  OF 
BBDBHPTION. 

«S=>280(4)  (Kan.)  Phrase  to  "accruing  inter- 
est" thereof  related  to-  interest  after  contract 
date,  aud  not  tliat  prerioiudy  earned;  "accrued 
intereat."— Fields  v.  Allen  County  Inv.  Co.,  70. 
<S=»284  (Wash.)  Mortgagors  required  to  pay 
deficiency  judgment  could  recover  from  their 
grantee  who  bad  assumed  mortgage  debt— Bol- 
long  v.  Corman,  207. 

Mortgagors  defending  foredosore  action  on 
ground  that  their  grantee  had  assumed  mort- 
gage debt  with  consent  of  holder  of  mort- 
gage note  could  not  recover  expenses  from 
grantee.— Id. 

JX.  FORBCI.OSURB  BT  BXBRCISB  OP 
POWBR  OF  SALB. 

<S=>338  (Colo.)  ForedOBure  being  tor  more 
than  amount  dae^iaanance  of  truatee'a  deed  en- 
joined.— West  v.  Bates,  562. 

X.  FORBCLOSCRB  BT  ACTION. 

(B)  Rtarht  to  Foreclose  a&d  D,efensoa. 

i@=>40 1(0  (Okl.)  Due  date  of  promissory  note 
may  be  accelerated  by  clause  or  securing  mort- 
gage.—Bollenbach  V.  Ladlum,  082. 

Accelerating  clause  is  for  mortgagee's  sole 
benefit  to  enforce  it  or  not — Id. 

Upon  default  accelerating  clause  renders  en- 
tire debt  doe  as  to  maker,  iudorsera,  and  goar- 
antora.— Id.  Digitized  by  VjOOQlC 
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(F)  Pleading  »nd  B-rldence. 

®=»460  (Okl.)  Plaintiffs  in  foredoenre  mast 
show  title  in  grantor  acquired  prior  to  fore- 
closure.—Brown  T.  Thompson,  887, 

XI.  RBDBHPTIOIV. 

«=>599<l)  (Kan.)  Second  mortgagee  mistaken 
as  to  time  to  redeem  should  not  have  been 
permitted  to  redeem  out  of  time,  although  act- 
ing in  good  faitb  and  with  reasonable  prompt- 
ness.—Meyer  T.  Alexander,  859. 
«=>600(l)  (Wash.)  Trustee  Acid  not  authoriz- 
ed to  require  redemptioner  to  pa;  bonds  held 
by  one  beneficiary.— Spokane  City  Club  T.  Un- 
ion Trust  Co.,  906. 

«s>608'/2  (Kan.)  Petition  to  declare  deed 
mortgage  held  to  atate  cause  itt  action.— Myers 
T.  MUls.  866. 

MUNICIPAL  CORPOIUTIONS. 

See  Coanties;  Schools  and  Sdiool  Districts; 
Street  Railroads. 

I.  CRHATIOHt  ALTfilRATIOlV.  BXlSTSiNCBl, 

AMD  DISSOLimOH. 

(A)  IneorporatloB  mmA  iBctdeBta  et  Bz- 

latence. 

e=»B  (Okl.)  Charter  adopted  under  Conatita- 
tion  and  statutes  supersedes  laws  conflicting 
on  purely  municipal  matters.— Walton  t.  Don- 
nelly. 867. 

Charter  must  yield  to  conflicting  laws  of  gen- 
eral concern. — Id. 

Construing  city  charter,  lawmakers'  Intrait 
must  gorem.— -Id. 

«ss>8  (Or.)  Charter  consideTed  in  its  entirety 
in  construction  of  proTision  thereof.— James  t. 
City  of  Newberg.  212. 

<B)  TerrltAvlKl  Blxt«at  and  BvUlTlalOKSt 
Aanexatloa*  C»»solia»ttomy  and 
DiTiaion. 

«ss»33(4)  (Watb.)  Failure  t»  pubUbh  notice 
with  accurate  description  of  boundaries  of  pro- 
posed Tillage  inTalidates  the  proceeding.— State 
Y.  Heridwerger.  2. 

(O)  ABeadmeat,  Repeal,  or  Vovfaltmre  ol 
Charter,  aad  Dtnsolatloii. 

4s»46  (Or.)  General  ordinance  aa  to  time  of 
municipal  charter  amendment  election  held  im- 
pUe^y  repealed  by  special  provision.— State  t. 
Sanborn,  430. 

II.  GOTBRNMENTAL  POWBRS  Ain>  FUNO- 

TIONS  IH  GBKBRAL. 

^»58  (Okl.Cr.App.)  Cities  under  special  char- 
ter may  have  larger  powers  of  aelf-govemment 
than  tnose  existing  under  general  laws.— Bz 
parte  Johnson,  533. 

XT.  froce;e:dii«g§  of  council  or 

OTHER  GOVHRNINO  BODY. 
fB)  Ordinances  and  Br-LawM  In  General. 

<=»l(ra  (Or.)  City  held  authorized  to  pass 
special  election  ordinance  iu  disregard  of  gener- 
al ordinance  prorisiona.— State  v.  Sanborn,  430. 


not 
537. 


(09  (Okl.X:rJ\pB.)  Enrollment  of  ordinance 
essential  to  vaudity.— Ex  parte  T 


Bochmann, 


<S=>MO  (Okl.CrJVpp.)  Publication  of  ordinance 
not  essential  to  validity.— Ex  parte  Bochmann, 
537. 

«=>II6  (Or.)  General  ordinance  will  not  re- 
peal by  imphcaUon  a  former  special  ordinance. 
—State  Sanborn,  480. 
4=»I20  (Or.)  "Construction  of  ordinances'* 
primarily  dependent  on  ordinary  aenae  of  lan- 
guage.—State  V.  Sanborn,  430. 

No  exposition  contrary  to  express  words  per- 
missible where  ordnance  unambiguous.— Id. 

Ordinancea  construed  to  effectuate  intent- 
Id. 

Special  ordinance  prevaQa  over  ordinance.— 
Id. 

201  P.— 78 


^122(2)  (CalJKpp.)  Presumptions  in  favor 
of  regularity  of  revenue  ordinances.— Ex  parte 
Bmce,  78B. 

T.  OFFXCBRSy  AOBUSTB,  AlTD  BMPIiOTAS. 

(A)  Hnnlelpal  Ottoem  la  General. 

«=>I38  (Kan.)  Employee  of  railroad  company 
using  city's  streets  and  alleys  under  a  "fran- 
cbise"  held  disqualified  for  city  office.— State 
T.  Grove,  82. 

9=>I59(4)  (CaJ.App.)  Tribunals  for  trying  of- 
ficers or  employee  not  snbject  to  rules  ap- 
pertaining to  judicdal  tribnasls.— Butior  t. 
Scbolefield,  eSS. 

^»I67  (Okl.)  Where  city  charter  creates  of- 
fice and  defines  duties,  commiasiinier  cannot 
transfer  them,  unless  under  special  charter  pro- 
vision.—Walton  T.  Donnelly,  867. 
<$=»I68  (Okl.)  Charter  held  not  to  authorize 
board  of  commissioners  by  four  out  of  five  vote 
to  transfer  powers  belonging  to  mayor.— Walton 
r.  Donnelly,  367. 

Transfer  of  mayor'a  authority  Yrj  commission- 
ers to  other  office  or  department  is  void.— Id. 

XX.  PVBUO  XBfPROVBBIBnTfl. 

(A)  Power    to    Hake    ImproTemente  or 

Grant  Aid  Therefor. 

^269(3)  (Cal.)  Could  change  grade  of 
streets  under  Street  Improvement  Act  of  1918 
to  conform  to  previously  establiahed  grades; 
"improvement."— McNutt  v.  Oty  of  liOS  An- 
geles, 692. 

City  authorized  to  establish  grade  for  trnmel 
to  be  used  as  public  thoroogluare.— Id. 

(B)  Prellminarr   Proeeodlnm   aad  Ordl- 

naneee  or  Reaolntlona. 

^»290  (N.M.)  Statute  on  opening  and  Im- 
proving streets  held  repealed  by  implication.— 
Ellis  V.  New  Mexico  Const.  Co.,  487. 

Procedure  under  either  of  two  street  improve- 
ment Uwa  la  valid^^Id. 

Where  charter  is  silent  on  paving  streets 
general  law  governa.— -Id. 

9=»293(2)  (Cal.)  Resolution  of  intention  AeZa 
to  sufficiently  designate  work  to  be  done.— Mc- 
Nutt V.  City  of  Los  Angeles,  5^ 
<3s»294(2)  (N.M.)  Character   and  extent  of 
paving  rests  with  governing  body. — Ellis  v. 
New  Mexico  Const  Co.,  487. 
^^294(4)  (Cal.)  Citf  clerk's  notice  of  pas- 
sage of  resolution  of  mtention  held  insnffiaent 
for  failure  to  designate  the  improvement. — 
McNutt  V.  City  of  Loe  Angeles,  a&2. 
<@=>294(8)  (Cal.)  Requirement  that  city  derfc 
make  and  file  affidavit  as  to  mailiog  notice  of 
passage  of  resolation  of  intention  to  property 
owners  mandatory.— HcNutt  t.  City  of  Los 
Angeles,  692. 

(Sty  derk's  affidavit  as  to  notice  to  property 
owners  must  show  notice  in  compliance  with 
statute.— Id. 

(3ity  d«rk'B  affidavit  condusiva  evidence  that 
notice  was  properly  directed,  mailed,  and  de- 
livered to  property  owners.— Id. 
<S=>323(2)  (N.M.)  In  absence  of  fraud,  col- 
lusion, or  showing  of  injury  to  property,  own- 
er's complaint  that  advertisement  exduded  all 
but  euccessful  bidder  will  not  be  considered. 
— EIllB  r.  New  Mexico  Const  Co.,  487. 

(in  Damavea* 

«=>394(6)  (Wash.)  CHty  in  grading  liable  for 
removing  lateral  support,— Clark  v.  City  of 
Olympiei,  765. 

(3=M04(3)  (Wash.)  Qaims  for  damages  niust 
be  filed  within  30  d^s  and  contain  items  for 
damages.— Clark  T.  City  of  Olympla,  75S. 
^s>404(6)  (Wash.)  Evidence  held  to  show 
negligence  on  part  Ot  d^.— rClark  T.  City  ot 
Olympia,  755^  ^  i 
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TaxM. 

«=»406(l)  (N.M.)  City's  authoritj  to  assess 
abutting  property  for  street  imprOTemcnts  is 
not  implied  from  power  to  improre,  but  from 
express  statute.— Ellis  v.  New  Mexico  Const. 

Co.,  487. 

«»408(l)  (N.M.)  Where  charter  is  silent  on 
levyiDg  assessments  general  law  gOTerni.— El- 
lis r.  New  Mexico  Const  Co..  487. 
«=»4I3<I)  (Or.)  Words  "sidewalk"  and  "pave- 
ment"  not  synonymous  within  chsrter  provi- 
sion as  to  assessment.— James  v.  City  of  New- 
berg,  212. 

<»»425<2)  (Okl.)  Bailwey  station  grounds 
granted  by  Congress  ftre  subject  to  assess- 
ment (or  street  imDroTement.- Missouri,  E.  & 

T.  lU.  Co.  T.  City  of  Eufaula,  806. 
«=9425(3)  (Okl.)  Railway  right  of  way  grant- 
ed by  Congress  subject  to  assessment  for 
street  ImproTement— Missouri,  E.  &  T.  By. 
Co.  T.  City  of  Eafaula.  80S. 

Railway  right  of  way,  not  Induded  between 
rails  and  tracks,  held  liable  for  special  street 
improvement  assessments.— Id.  ., 
®sa>444  (N.M.)  Burdening  proper^  abutting 
street  with  cost  of  assessment  Is  not  depend- 
ent upon  petition,  but  conforms  to  statute.-- 
Ellis  New  Mexico  Const.  Co.,  487. 
«=»459.  (Wash.)  The  actual  value  of  propertir. 
not  the  value  for  taxation  purposes,  is  the  basis 
of  estimate  for  limit  of  assessment  tor  improve- 
ment district.— Schoen  v.  City  of  Seattle,  293. 
^=»469(l)  (N.M.)  Assessment  upon  front-foot 
rule  under  statute  held  valid.— Ellis  v.  New 
Mexico  Const.  Co.,  487. 

«=»474  (Cal.App.)  Assessment  lien  will  not  be 
held  void  on  the  ground  that  property  not 
within  the  district  was  benefited  by  the  im- 
provement.— Stokes  V.  Watkinson,  134. 
^483(3)  (CaLApp.)  Recordation  of  assess- 
ment in  loose-leaf  book  by  superintendent  of 
streets  held  sufficient.— Stokes  v.  Watkinson, 
134. 

«=35I5(I)  (Cal.App.)  Omission  of  seal  from 
Copy  of  affidavit  of  demand  uid  nonpayment  held 
not  to  affect  right  to  foredosnre  of  lien.— 
Stokes  T.  Watkinson,  134. 

(F)  Iteforccmeitt  of  Assesaasents  aad  8pe- 
clml  Taxea. 

4=»536  (Okl.)  Irregularity  In  proceeding  (or 
special  assessment  will  not  render  assessment 
void  but  abutting  owner's  right  limited  to  re- 
assessment conforming  to  statute.— Missouri, 
K.  &  T.  By.  Co.  V.  City  of  Eufaula.  808. 
4=3972  (Cal.App.)  Defendant's  offer  pending 
assessment  foreclosure  action  to  paf  assess- 
ment without  costs  insufficient  to  deprive  plain- 
tiff of  right  to  recover  costs.— Stokes  v.  Wat- 
kinson. 134. 

X.  POUCB   POWBR   AlTD  KBOCUTIOIIS. 

(A)  Dclesatlon,  Bxtent,  and  Bxerelse  of 

Power. 

Q=»589  (Oki.Cr.App.)  Lawmaking  body  or  peo- 
ple may  determine  necessity  or  expediency  of 
specific  police  regulations.- Ex  parte  John- 
son, m^. 

®=»592(1)  <Okt.Cr.App.)  City  may  make  fur- 
ther regulations  on  a  subject  which  the  state 
does  or  may  rfgulate. — Ex  parte  Johnson,  533. 
^592(2)  (Okr.Cr.App.)  City  may  enact  po- 
lice regulations  against  vagrants  not  inconsist- 
ent with  the  state  laws  thereon.- Ex  parte 
Bochmann.  537. 

4=a625  (Wash.)  Ordinance  regulating  drain* 
ace  of  basements  heH  vtUd.— Hub  Clothing 
Co.  T.  City  of  SeatUe,  6. 

(Bl  TIolKtloms  «Bd  Bteforeement  of  Ii«sv 
latloMS. 

^=3635  (Okl.Cr.App.)  Proceedings  for  viola- 
tion of  municipal  ordinance  governed  by  Con- 
stitution and  laws  on  criminal  procedure.— Ex 
parte  Bodimann,  S37. 


^»639(l)  (Okl.CrJ^pp.)  Prosecution  in  mu- 
nicipal court  must  be  begun  by  duW  verified 
complaint.- Ex  parte  Bochmann,  S37. 

All  criminal  prosecutions  require  verified 
written  complaint— Id. 

XI.  USE  AND  RBQULATION  OF  PUBLIC 
PLACBB,  PBOPBBTY,  AND  WORKS. 

(A)  Streets  Md  Otker  Fitblie  W«r»- 

€=»657(i)  (CalJVpp.)  Legislature  may  dele- 
gate to  mui^dpality  authority  to  close  streets. 
—Keller  v.  City  of  Oakland,  618. 
^657(3)  (CaJ.App.)  Erection  of  bulkhead  in 
a  street  from  curb  to  curb  for  parkim;  purposes 
not  an  abandonment  of  street— Keller  v.  City 
of  Oakland,  618. 

Easement  in  street  not  extinguished  by  dis- 
user  in  less  period  than  provided  by  Code. — Id. 

Ordinance  neld  not  to  effect  abandonment  by 
city  of  a  street.— Id. 

^657(3)  (CalJ^pil.)  Failure  to  acquire  ju- 
risdiction in  prescribed  manner  in  proceeding 
to  vacate  street,  not  cured  by  consent  of  abut- 
ting owners.— Keller  v.  Cit?  of  OaklatMl,  61& 
«S3658  (Cal>pp.)  Public  streets  belong  to  the 

Seople  of  tbe  state.— Keller  v.  City  of  OiaUaad, 
18. 

«=»705(t)  (Cal.App.)  Driver  of  vebide  shonld 
slow  down  before  crossing  street  containing 
rsilroad  tracks. — Cooper  v.  Vucinich,  351. 
S=»705(l)  (CalJVpp.)  Driver  should  always 
have  automobile  under  control  and  not  assume 
that  road  is  dear.— Meyers  v.  Bradford,  471. 
«s>705(2)  (Cal^pp.)  Vehide  has  right  of 
way  over  other  vehicle  approaching  on  inter- 
semng  street  on  its  left--Cooper  t.  Vucinich, 
3S1. 

«»705(3)  (Wash.)  Right  of  war  ordinance 

held  to  apply  to  entire  Intersection  of  three 
streets.- Surrv  v.  Seattle  Taxicab  Co.,  754. 
€=»705(I0)  (Wash.)  Ordinance  regulathig  pe- 
destrians Add  not  applicable  to  passenger 
alighting  from  street  car.— Eddy  T.  ^pelger  St 
Hurlbut,  808. 

«s>706(6)  (Wash.)  Evidence  held  to  raise 
jury  question  as  to  negligent  speed  of  automo- 
bile.—Eddy  V.  Spe^er  &  Hurlbut,  898. 
•S=»706(7}  (CaUApp.)  Contributory  negUgeoce 
of  truck  driver  atruck  by  motor  bus  at  street 
intersection  held  tor  Jury.— Cooper  v.  Tucinich, 
351. 

«=»706(7)  (Colo.)  Ontributory  negligence  Ihdd 
tor  jury.— Bonfils  v.  Hsyes,  677. 
«s»706(8)  (Waab.)  Instruction  as  to  violation 
of  law  requiring  brakes  heli  outside  of  Issues. 
—Eddy  V.  Spelger  &  Hurlbut.  898. 

XII.  TORTS. 

(C>  Defects  or  ObsfrDctloiia  In  Streets  amd 
Otber  PuMlo  Wnyit. 

«=>755(l)  (Wash.)  aty  not  insurer  of  safety 
of  streets  and  walkways.— Murray  t.  City  flc 

Spokane,  745. 

<S»8I2(6)  (Wash.)  FoBowing  the  require- 
ments of  a  statute  a  condition  precedent'  to 
bringing  action  against  city.— Hanan  v.  City  of 
Wenatchee,  6. 

«=»8I2(7)  (Wash.)  Claim  that  acddent  was 

caused  by  defective  sidewalk  on  northerly  side 
of  a  street  not  a  sufficient  description.— Hanan 
V.  City  of  Wenatchee,  6. 
<S=982I(7)  (Wash.)  Evidence  of  sidewslk's 
construction  and  slippery  condition  making  it 
unsafe  held  sufficient  for  '  jury.-^f urray  t. 
City  Of  Spokane,  746. 

Xni.     FISCAI.      MAHAOKMHKT,  PI^BLIC 
UlCBT,  SECtrRITIBS.  AND  TAXATIOIC. 

(A)  Power  te  Imeur  ludebtedBew  aMd  Bz* 
peaditwres. 

€=a864(l)  (Cal.)  Acceptance  of  deed  of  lasd 
to  city  on  condition  of  specified  improvement 
as  part  created  "liability."-7€aieBter  vi  Car- 
michael.  825.         Digitized  by  VlaOOgle 
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(D)  Tkkm  aaA  OCkw  JEtovenao^  and  Ap- 
plloation  Tkvreof. 

«=^982  (Wash.)  Tax  title  superior  to  mort- 
age which  antedated  accumulation  of  taxes. — 
Fidelity  Securiti«B  Co.  T.  Martin,  301. 

Fee  title  not  merged  In  BubfleqaenUy  acquired 
tax  tiUe.— Id. 

XIT.  CLAUU  AGAXHST  OOU>OaAT10If. 

®=»I002  (Cal.)  Interest  not  recOTerablevainst 

municipality  in  absence  of  itatute^McNutt  t. 
City  of  Los  Angeles,  S92. 

MUBDER. 

See  Homidds. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  «=>718-784. 

NEGLIGENCE. 

See  Master  and  Servant,  <t=»9e-291;  Munici- 
pal Corporations,  ^=>765-821;  Ballroads, 
«s»262-441;  Street  Railroads,  epeS-U& 

I.  ACTS  OR  omsSXOlfS  CONSTKTDTUrO 
HHGLIQESirCB. 

(A)  FeraoBml  Coadnot  In  GeaeraL 

®=»l  (Wyo.)  "Negligence"  defined.— Hines 

Sweeney.  1018. 

«=>2  (Wash.)  No  liability  to  one  to  whom  no 
duty  ia  owed.~Sumner  K.  Prescott  Go.  t.  Snm- 
ner,  808. 

U.  PROXIHATB  CAVSB  OF  ijbjVBY. 

4=»S9  (Wyo.)  Proximate  cause  of  injury  de- 
fined.—Hines  T.  Sweeney,  1018. 
«»e2(l)  (Wyo.)  Intervening  agency  must  be 
Independent  of  original  negligence.— Hines 
Sweeney,  166. 

III.  COlfTRIBUTORT  NBOUGBNCK. 
(A)  Fervonti  Injured  In  General. 

0=>72  (Wyo.)  Care  required  in  emergency.— 
Hinea  v.  Sweeney,  166. 

(O)  Imvatad  Mevltvmae. 

^=s>89(2)  (Cal>|ip.)  Husband's  negVgence  bar 
to  wife's  recovery.— Dunbar  v.  San  Frandsco- 
Oakland  Terminal  Rys.,  330. 
®=:»93(2)  (CaI.App.)  Husband's  negligence  im- 

fiutable  to  wife.— Dunbar  v.  San  Frandsco-Oak- 
and  Terminal  Rys..  330. 

(D)  ComDaratlTe  Nes:1lireiice. 

®=9lOI  (Utah)  Contributory  negligence  mlti- 

fates  damages  under  federal  act.— Perrin  v. 
rnion  Pae.  B.  Co.,  405. 
«S3|0I  (Wyo.)  Under  federal  act,  contributo- 
ry negligence,  though  great,  is  no  defense.— 
Hines  v.  Sweeney,  165. 

IV.  ACTIOIVS. 
(B)  Bhrldenoe. 

4=»I34(2)  (Utah)    Gircumstantial  evidence 
suflBdent.— Perrin  v.  Union  Pac.  B.  Co.,  405. 
^3l34(IO)  (Utah)  Evidence  of  responsibility 
for  injury  Inauffident.- Perrin  t.  Union  Pac.  B. 
Co.,  405. 

(C)  Trial,  JndKBtrat,  and  Review. 

^(36(9)  (CaI.App.)  Question  for  jury.— 
Dunbar  v.   San  FranciBco-Oakland  Termuial 

Rys.,  830. 

«=9l36(26)  (CalJ^pp.)  Contributory  nogli- 
^^ce  for  jui?.— Roberts  v.  Southern  Pac.  Co., 

^=>14\(7)  (Wyo.)  Instruction  on  care  in  urncr- 
gency  held  incorrect.- Hines  v.  Sweeney,  105. 

NEGOTIABLE  INSTRUMENTS. 
See  Bills  and  Notes. 


NEWSPAPERS. 


^3(3)  (Cal.)  3eld  "printed  and  published" 
in  a  town,  within  statute  defining  "newspaper 
of  general  circulation."— In  re  McDonald,  110. 

NEW  TRIAL. 
I.  ffATUnm  AHD  flOOPB  OF  RBHDDT. 

<S=»2  (Molt)  Motion  for  not  authorised  In 
search  warrant  proceeding  under  Prohibition 
Enforcement  Act.— State  v.  Dishmon,  286. 
^^2  (Mont.)  On  determination  of  issues  of 
fact  pleaded  in  probate  proceedings,  aggrieved 
par^  may  move  for  new  trial  as  ta  other  dvil 
eases.- In  re  Stinger's  Estate,  683. 
<3s»&  (Okl.)  Motion  is  addressed  to  court's 
discretion. — KKK  Sledicine  Go.  v.  Harring- 
ton, 496. 

(Colo.)  No  error  in  submisaion  of  sole 
question  of  amount  of  damages  where  liabiUt? 
established  by  verdict  at  former  trial,  thou^ 
nominal  damages  awarded  aa  compromise. — 
McOaitT-Johnson  Heatinc  &  Burineeriiic  Co. 
V.  Fnnkel,  86.  •  — 

U.  GROmtDS. 
(A)  Brrava  and  Irrevnlarltlea  In  General. 

€»26  (Or.)  Trial  court  may  grant  in  case  of 
mistake  preventing  proper  presentation  of  a 
cause,  although  no  exceptiim  was  taken.— Bot- 
tig  v.  Polsky,  188. 

(C)  RalliiBft  and  Instmctlons  at  Trial. 

$=939  (Or.)  Setting  aside  verdict  and  Judg- 
ment held  error.— Bottig  v.  Polsky.  188. 
^»4l(t)  (Okl.)  Failure  to  show  substantial 
errors  held  to  warrant  overruling  of  mo^on. — 
Rogers  v.  Benford,  646. 

(P)  Verdict  or  Flndlmss  Contrarr  to  Law 
or  Brldenee. 

4=s»65  (CalJ^pp.)  If  the  court  was  not  satis- 
fied with  the  verdict,  ita  duty  was  to  grant  mo- 
tion for  new  trial^Boberta  t.  Southern  F«c. 
Co..  868. 

^71  (Wash.)  Denial  of  motion  for  new  trial 
proper  where  evidence  Is  sudi  that  jury  mtgbt 
have  dedded  for  either  jmrty .-Oliver  v.  Poison, 
289 

<S=972  (Utah)  New  trial  may  be  granted  if 
trial  court  detenaines  jury  did  not  jrive  due 
weight  to  nneontradleted  testimosy^Perrib  v. 
Union  Pac.  R.  Co.,  400. 

«3»75(4)  (Okl.)  Statute  held  to  prevent  new 
trial  for  amallness  of  verdict  for  damages. — 
Woodard  v.  Sanderson,  861. 
^»79  (Mont.)  Granted  for  misapplication  of 
lew  to  facts.— In  re  Stinger's  Estate.  693. 

Where  issue  of  fiict  raised  by  formal  plead- 
ings in  probate  proceedings,  new  trial  may  be 
granted,  thoogb  case  dedded  on  law  point  only. 
— ^Id. 

(H)  NewlT  Dlaoovered  RTldeuce. 

(&=»99  (Okl.)  Elements  necessary  to  new  trial 
for  newly  discovered  evidence  stated.— Lamb 
V.  Alexander,  519. 

Motion  for  newly  discovered  evidence  la  ad- 
dressed to  trial  court* a  discntion^Id. 

III.  PROCBBDINGS  TO  PROOVRB  IffRW 
TRIAL. 

<3=s>l5l  (Wash.)  Denial  of  motion  for  new  trial 
held  not  an  abuse  of  discretion.— Murray  v. 
City  of  Spokane,  746. 

NONSCIT. 
See  I^smiasal  and  Nonsuit. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

(Okl.)  Party  with  sufBcient/"0 
^aw  attention  to  fact  Q"  ~ 
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with  fact.— Wqw  Oil  Jk  Derelopment  Co.  t. 
McBride,  961 

NOVATION. 

(Mont.)  No  reliance  on  trust  after  nova- 
tion.—Laraon  T.  Marcy,  686. 
^=>t  (Wash.)  Is  a  new  contractual  relation. — 
Somner  K  Prescott  Co.  t.  Sumner,  808. 
4P>4  (C«I.App.)  DepMit  of  diecks  for  balance 
due  contractor  for  oeliTery  when  defects  were 
remedied  Aeld  not  a  "novation."— Hallenaleben 
T.  Heine  Piano  Co.,  842. 

NUISANCE, 
n.  FDBUC  HDISASCBS. 
<B)  MlarlitB         B«nwai«B  ot  PrlTato  Pev- 


®3»72  (OklO  Private  person  spedallj  injured 
may  «ae.— Miukey  t.  Aycock,  865. 

(O  Abatement  anA  Injnnotlon. 

^=»82  (CaLApp.)  Dismissal  of  action  under 
Redliglit  Abatement  Aet  againat  occupant  keU 
not  to  aSect  proceeding  against  owner.— Peo- 
ple V.  Gifford,  469. 

4=»84  (CalJKbp.)  Amendment  of  description 
permissible.— People  v.  Qifford,  460. 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  law,  «s»113. 

OFFICERS. 

See  Judges;  Justices  of  the  Peace;Fublic  Serv- 
ice Oommisflions;  Registers  of  Deeds;  Sher- 
iffs and  Constables. 

I.  AFPOIXTUBIIT,    UUAUFZCATIOH,  AHD 
TBNUIUB. 

(A)  OUceai  MiA  Power  to  Appoint  to  nnd 
Remove  from  Omoe. 

«a»l  (Cal.)  ''Piddic  officer"  define!— Ootater 

V.  Pool.  120. 

«=>3  (Cal.)  Test  as  to  whether  statute  cre- 
ates public  office  or  really  provides  for  employ- 
ment of  empleyee.^^onlter  v.  Pool,  120. 

<G>  Realsnntton,  Sn»pen«lon,  or  Removal. 
^»66  (Idaho)  In  a  prosecution  to  oust,  cor- 
rupt intent  or  motive  need  not  be  shown. — 
Anihbold  v.  Huntington,  1011. 
«»74  (Idaho)  Proceedmg  to  oust  sheriff  Tteld 
quasi  criminal.— Archbold  v.  Huntington,  1041. 

Individuals  affected  in  same  manner  may 
Join  in  information  against  officer;  each  of 
several  acts  alleged  in  <aie  causa  should  be 
stated  dlstinctiy.— Id. 

PARENT  AND  CHILD. 

See  Guar^an  and  Ward;  Infants. 

«»S(I)  (Waah.)  Unconscionable  transactions 
between  parent  and  child  will  be  set  aside. — 
Hemrich  v.  Hemrich,  10. 

•S=»I7(2)  (CalJ^pp.)  Father  not  criminally  li- 
able for  failure  to  furnish  necessaries  for 
child  cared  for  by  wife's  parents.— People  v. 

Clarke,  465. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 

to  parties,  see  Appeal  and  Error. 
For  parties  to  particular  proceedings  or  in- 

Btruments,  see  also  the  vartous  specific  topics. 

V.  DBFBCTS,  OBJECTIONS,  AND  AUKND- 
•  HESNT. 

<S=>95(3)  (CaLApp.)  Error  as  to  Initial  of 
party  named  is  subject  of  amendmentr— Clark- 
son  T.  Moir,  474. 

PARTITION. 

II.  ACTIONS  FOR  PARTITION. 
(B)  Proceedtnffa  nnd  Relief. 

«=3ll6(l)  (Cal.)  Partition  did  not  affect  own- 
ership or  character  of  ownership  of  water 


rights.— Fraiea  v.  Oomiidsdoa  of  Cal- 

if oniia,  921. 

PARTNERSHIP. 

I.  THB  RBLATIOn. 

(A)  Creation  and  Revnlaltea. 

9=»^  (Or.)  Ownership  by  two  or  more  individ- 
uals of  all  corporate  stock  or  entire  estate  in 
land  does  not  make  tiiem  partnersi— At  xe  Pit- 
tock's  £atate,  428. 

II.  THB  FIRlf,  ITS  IffAMB,  POWEMS,  AHD 
PROPRRTY. 

«s>63  (Or.)  Is  a  distinct  entity.- In  te  Pit- 
tock's  Estate,  428. 

m.  HVTIIAI<  RIGHTS,  DUTIES,  AHD  I<IA- 
BIUTIB8  or  PARTHBRS. 

CA)  rtrm  Proverty  mMM.  BnaluMa. 

«=»76  (Or.)  Property  does  not  belouc  sepa- 
rately to  individual  partnara— In  te  cittoa's 
Estate,  428. 

(B)  Indlvldnal  Tran  ■  aotl  nmm. 

«=>92.  (Wash.)  Renewal  of  lease  token  by 
partner  inures  to  benefit  of  firm^tewart  t. 

Ulrich,  16. 

Agreement  of  partner  to  Join  lessor  in  busi- 
ness at  termination  of  lease  to  firm  htid  not 
to  give  other  partners  cause  of  action.— Id. 

nr.  RIGHTS  AND  I.UBIUTIBS  Afl  TO 
THIRD  PBBBOHfl. 

(B)  Natnr*  and  BIzteat  of  Firm  UablU- 
tles. 

«=9l74  (Colo.)  Persons  co-operating  in  busi- 
ness enterprise  are  liable  for  torts  in  connec- 
tion therewith.— Bonfils  v.  Hayes,  S77. 

PAYMENT. 

See  Subrogation;  Tendn. 

IV.  PIiBADIHO,  BTfDBHCB,  TOAI.,  AHD 
BBTXBW. 

i3»65(6)  (N.M.)Burdenof  proof  is  upon  party 
interposing  plea  of  payment,— Tryone  Knitting 
Milla  V.  Rubin.  867. 

T.  RBCOTXIBT  Or  PATHBHTS. 

4=389(4)  (Most.)  Complaint  to  reeovw  Inrol- 
untary  payment  must  state  facta.— Koass  t. 
Northern  Pac.  Ry.  Co.,  682. 

PENALTIES. 

L  HATDRB  AND  GROUKDS,  AITO  HXTBIIT 
OF  LtABILITT. 

®=39  (Or.)  Informer,  suing  in  his  own  name 
for  penalties,  must  be  authorized  by  statute  or 
by  necessary  implication.— Allen  v.  Craig,  1079. 

Express  statutory  provision  that  a  county 
shall  prosecute  idl  actions  for  penalties  applies 
though  part  goes  to  an  informer.— Id. 

PHYSICIANS  AND  SURGEONS. 

«=»I8(8)  (Kan.)  Evidence  of  malpractice  held 
sufficient  to  compel  court  to  overrule  demur- 
rer to  plaintiff's  evldepce.- Ralner  v.  Smith, 
1106. 

«s>l8(9)  (Kan.)  Blalpraetice  AeM  for  Jury 
under  evidence^Rainey  v.  Smith,  1106. 

PLEADING. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  uso  the  various  specific  topics. 

For  review  of  rulings  rdatmg  to  pleadings, 
see  Appeal  and  Error. 

I.  FORM  AlfD  ALLBGATIOIIS  IH  GBUBBAL. 

<S=»8(3)  (Mont.)  Allegation  that  defendant  ex- 
torted money  had  a  conduuon  and  in8nffi<dent. 

— Kozasa  v.  Horthern  Pac.  Ey.  Co.,  682. 
<S=s>8(16)  (Idaho)  Facts  constituting  undue  in- 
fluence must  be  allied.— Fritdur  t.  Kelley, 
1037.  Digitized  by  Google 
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PoUw  Power 


«=^8(f7)  (Or.)  AIlegRtioii  of  negligent  injorr 
Mid  condosion.— Bottig  v.  PoUky,  188. 
4=s>l2  (Cal.)  Less   particularity   reauired  of 
complaint  where  defendant  has  full  iniormatloQ 
concerning  facts.— Goldstein  t.  Healy,  462. 
«=)I9  (CtiJVpp.)  Complaint,  alle^g  damage 
to  property,  held  not  reversible  for  ambiguity. 
— KeUiber  v.  E^tzgerald,  972. 
^s>Z\  (Or.)  Language  control!  figaTea.— Cord- 
rey  r.  The  Bee,  202.  . 
•»34(l)  (Or.)  Complaint  Btaoald  be  constmed 
most  strongly  in  fiiTor  of  pleader  wbtfre  de- 
fendant  answered  after  overruling  of  demur* 
rer  to  complaint— Bottig  v.  Polsky,  188. 
«=334(3)  (Moat.)  ImpUcationa  in  pleadings 
Smallhom  v.  Freeman,  667. 
^934(7)  (Or.)  Where  answer  waa  not  at- 
tacked for  failure  to  state  defenaes  of  fraud 
and  breach  of  warranty  separately,  it  must  be 
Mberally   construed   on  appeal.— Gary  Coast 
Agency  v.  Lawrey,  214. 

II.  DECLARATION,      COMPLAINT,  PETI- 
TION, OR  8TATBHB1NT. 

4=>49  (Mont.)  Nature   of  action  determined 
from  complaint.— Hetfron  t.  Thomas,  572. 
^=»ft7  (Wyo.)  Plaintiff  not  required  to  plead 
inabfll^  to  reduce  damages^Bader  v.  Mule  A 
Baker  Co.,  1012. 

m.  PLBA  OR  ANSWBR,  CBOB9-OOK- 
PLAINT,  AND  AFFIDAVIT 
OF  DBiFSNSB. 

(A)  Defenaea  In  General. 

«=>90  (Or.)  Counterclaim  baaed  on  fraud  and 
breach  of  warrant  may  be  set  np  if  not  in- 
conalBtent  with  each  other.— Gary  Coast  Agen- 
cy V.  Lawrey,  214. 

4=993(1)  (Cal.)  On  denial  of  negligence  other 
count,  alleging  contributdry  negligence,  does  not 
admit  negligence. — Starr  v.  Cos  Angeles  Ry. 
Corporation,  S99. 

«=s>B3(l}  (Cal.App,)  Inconsistent  defenses  may 
be  pleaded.— Odezleo  Lumber  Co.  v.  Emerson, 
612: 

^303(1)  (Okl.)  Inconsistent  defenses  are 
permissible.— Rosebaagh  v.  Jacobs,  246. 
«=»93(2)  (Or.)  Connterclaims  for  fraud  and 
breach  of  warranty  held  not  InconalBtantr-Gary 
Coast  Agency  t.  Lawrey,  214. 
4=998  (Or.)  Admisition  of  fact  not  pleaded  by 
opponent  improper.— Woolsey  t.  Draper,  780. 

(C)  TrnTeraea  or  DeKtals  und  Aamt*«lon«. 

4=9l2l<4)  (Cal.App.)  Denial  of  allegation  of 
due  recordation  of  assessment  for  want  of  In- 
formation and  belief  inBu£Bdsnt.-^tokes  v. 
Wathinson,  134. 

«s»l27(i)  (Cal.)  Specific  denial  of  allegation 
of  negligence  in  starting  car  held  not  to  admit 
negligence  in  general  operation.^tarr  v.  Los 
AngeuB  Ry.  Corporation,  699. 

T.  DBMVRRBB  OB  SUCCBPTIOn. 

^9(92(2)  (Mont)  Complaint  may  be  tmcer- 
tain  and  demurrable  through  failure  to  allege 
essential  matters. — Smallhorn  v.  Freeman,  567. 
4=3|93(()  (Cal.)  Essentials  of  complaint  stat- 
ed.—Goldstein  V.  Healy,  462. 
«s9l93(6)  (Wash.)  Complaint   held  demurra- 
ble for  alleging  slander  and  assault  and  battery 
in  same  count- Rogers  v.  Savage,  768, 
4=»2I2  (Or.)  Demurrer  to  complaint  waived 
by  filing  answer.— B«ttig  T.  Polsky,  188. 
4=>2I4(I)  (Cal.)  Demurrer  admits  only  facts 
well  pleaded.— Goldstein  v.  Healy,  462. 
4=»2I4(I)  (Wash.)  Facts  pleaded  admitted  by 
demurrer.— State  v.  Kuykendall,  778. 

TI.  AIHHNDBD  AND  SVPPLBHENTAXi 
PLBADINGS  AND  RBPLELADBR. 

®=>236(3)  (Okl.)  Amendment  of  pleadings  is 
within  judicial  discretion.- Lamb  v.  Alexan- 
der. 519. 

4=s>237(1}  (Kaa.)  Amendment  to  correspond 
to  evidence  permissible  where  parties  not  mis- 
led.—Rainey  T.  Smith,  im 


4^237(7)  (Or.)  Amendment  as  to  amount 
after  case  was  submitted  improperly  allowed. 
— Oordrey  v.  The  Bee,  202. 
^>247  (Wash.)  Permitting  amendment  to  al- 
low greater  recovery  of  items  accruing  before 
trial  held  proper.— Slinard  v.  Scbumaker,  909. 
<e=3246(l7)  (Colo.)  Amendment  of  allegation 
aa  to  title  to  water  by  appropriation  hdd  not 
to  state  a  new  cause  of  action.- Farmers'  High 
Line  Canal  &  Reservoir  Co.  t.  Webber,  565. 

IX.  BTLh  OF  PARTICDLARS  AND  COPY  OF 
AOCODNT, 

«S9329  (Mont.)  Failure  to  file  bill  of  particu- 
lars when  properly  demanded  defeats  right  to 
be  heard  at  the  trial.— Munger  t.  Nelson,  286. 

ZI.  MOTIOVS. 

«=»343  (Cols.)  Cannot  b«  granted  an  plead- 
ings when  material  issue  ol  fact  tendered.— 
Reagan  v.  Daniels,  889. 

Judgment  on  pleadings  Improperly  rendered 
because  material  issues  were  rtuaed. — ^Id. 
^350(1)  (Okl.)  Where  answer  raises  fact 
issue  and  both  parties  move  for  judgment  on 
the  pleadings,  granting  plaintiff's  motion  is 
error.— Southern  Surety  Co.  t.  Williams,  244. 

Defendant  moving  for  judgment  on  the  plead- 
ings does  not  waive  bis  right  to  send  fact 
issue  to  jury.— Id. 

«=>355  (CaLApp.)  Refusal  to  strike  out  de- 
nials in  answer  on  information  and  belief  prop* 
er.— Ramsey  t.  California  Packing  (jorpora- 

tion,  481. 

«»364(6)  (Mont)  Unnecessarr  counts  to  be 
stricken.— Larson  v.  Marcy.  685.  ' 
<^»369(l)  (Idaho)  Denying  motion  that  plain- 
tiff elect  not  error,  where  complaint  Stows 
only  one  cause.— Pritchec  v.  Kelley,  1087. 
^»369(4)  (Or.)  Defendants,  connterdaiming, 
held  not  compelled  to  elect  tMtween  the& 
claims  against  plaintiff  as  surety  and  aa  as- 
signee for  his  principal.— State  t.  Cornwall, 
1072. 

XII.  ISSUES,  PROOF*  AND  TARIAHCB. 

4=»372  (Okl.)  Issues  presented  by  pleadings 
abandoned,  or  to  which  motions  and  demurrers 
have  been  sustained  or  ahall  have  been  atriek- 
en,  are  not  properly  before  the  court.— Stock- 
man V.  Loeser,  499. 

XIU.  DBFBCT8  AND  OBJBCTIONS,  WAIV- 
ER, AND  AIDBR  BY  TBRDICT 
OR  JUDQMBHT. 

«=>406(5)  (Or.)  In  action  for  negUgaiee,  fail- 
ure to  allege  a  specific  act  of  negligence  or 
duty  omitted  is  waived  by  answer  over. — Bottig 
V.  Polsky,  188. 

«^409(4)  (Cal.App.)  Plaintiff  waived  defend- 
ant s  failure  to  plead  accord  and  satisfaction  by 
not  objecting  to  evidence  of  settiement.— Beed 

V.  Cornel]  808. 

4=s>4ll  (Or.)  Failure  to  demur  to  counterclaim 
because  it  did  not  separately  state  defenses  of 
contract  and  tort  in  counterclaim  waives  the 
defect— Gary  Coast  Agency  v.  Lawrey,  214. 
<S=s>4l7  (Okl.)  Pleader  waives  error  in  sustain- 
ing motion  or  demurrer  by  amending.— Stock- 
man V.  Loeser.  499. 

«=a433(3)  (Or.)  In  action  for  negligence, 
failure  to  allege  a  specific  act  of  negligence  or 
duty  omitted  is  cured  by  verdict.— Bottig  t. 
Polsky,  188. 

PLEDGES. 

®»29  (Colo.)  Hdd  to  authorize  pledgee  to  dis- 
pose of  collateral,  but  to  require  total  amount 
realized  to  be  credited  on  pledgor's  notes. — 
West  T.  Bates,  662. 


POLICE  POWER. 
See  Municipal  CSorporaUofi^itjtgtt 
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PBACnCE. 

For  practice  in  particular  actions  and  proceed- 
ings, Bee  the  various  specific  topics. 

PBESCRIPIION. 
See  Adrerse  Possesflion;  limitadon  of  Ac 

tiODS. 

PRINCIPAL  AND  AGENT. 
See  Attorney  and  Client;  Brokers. 

I.  THK  REIULTION. 
(A}  CJreatlon  and  Blxlateuc«. 
«=»23(5)  (Cal.App.)  Evidence  htUd  to  abow  an 
ostensible  acency.— Bieder  t.  Ho^an  Co„  006. 

II.  MUTUAL.  RIGHTS,   DCTIBS,  AND  JAA- 
BILXTIE8. 

(A)  Blx«aiition  of  Avener. 

«=>78(2"/2>  (Cal.)  Third  person  amspiring 
vritb  agent  to  defraud  principal  may  be  AeW 
iointly  UiU>le  in  an  accounting. — Smith  y.  Biod- 
get.  584. 

^»78(6)  (Cal.)  Evidence  held  sufficient  to 
show  certain  defendant  conspired  with  agent  to 
defraud  principal.— Smith  v.  Blodget,  584. 

i_Bt  ComveiiHitlan  nvd  Mem  of  Aseat. 

«=>89(4'/2)  <CalJVpp.)  Manufacturing  corpo- 
rationa  and  aaleg  agent  properly  joined  in  ac- 
tion to  recover  commissionB.— Norria  v.  Camp- 
bell Electric  Corporation,  132. 

in.  RIGHTS  AND  LIABILITIBS  AS  TO 
THIRD  FBBSON8. 

(A)  Powers  ot  A^ent. 

«=>I37(I)  (Cal>pp.)  Buyer  of  barley  held 
not  estoiqped  to  deny  authority  of  agent  sixn- 
ing  contract—Cooke  t.  Newmark  Grain  Co., 
615. 


(C)  l"nttii<liorl»ed  and  'Wroniifal  Acta. 


(D)  Ratlflcatloik. 

•^169(2)  (Mont.)  Ratification  by  acts  tend- 
ing to  show  intent  to  ratify.— Ijaraon  v.  Marcy, 


^s»l70(3)  (Mont.)  Principal  should  repudiate 
unauthorized  act  of  agent  within  reasonable 
time.— Larson  v.  Marcy,  685.  _ 
«»I73(I)  (Mont.)  Slight  cdrcumatuices  suffi- 
cient to  raise  presumption  of  ratmcationw — 
Larson     Marcy,  686. 

PRINCIPAL  AND  SUBETY. 

See  Guaranty, 

I.  CntBATIOIf  AND  EXIBTBIIGSI  OF  BB- 
LATION. 

(A)  Between  Indtvldnnla. 

<S=>20  (Colo.)  Rule  as  to  presumptions  arising 
on  Burcties'  aigniDg  instrument  stated. — J.  R. 
Watkins  Medical  Co.  v.  Johnson,  47. 

Obligee  has  burden  of  showing  that  surety 
consented  to  delivery  of  bond  without  prind- 
pal's  signature— Id., 

^s=>39  (Or.)  Alleged  misrepresentatioDS  as  to 
identity  of  the  obligee  in  a  bond  held  immate- 
rial.—State  v.  Cornwall,  1072. 

II.  NATURE!  AND  BXTBNT  OP  lilABIUTT 
OF  SUHICTIT. 

^»8I  (Or.)  Surety  held  liable  for  overpay- 
ments hy  way  of  advancements  by  the  creditor 
to  the  principal.- State  v.  Cornwall,  1072, 

Testimony  that  priDcipal'a  default  on  eon- 
tract  during  dry  season  caused  additional  loaa 
by  completion  during  rainy  aeason  held  admis* 
sible.— Id. 

Surety  completing  contract  under  asBignment 
thereof  held  not  entitled  to  pay  for  labor  in 
excess  of  contract  price.— Id. 
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III.  DUGHAROB  OV  SURBTT. 

4=>II7  (Or.)  Advances  to  subcontractor  Arid 
not  OTerpayment  by  the  enditor.— State  t. 
Cornwall.  1072. 

IT.  RICBI&IDIEIS  OB"  CRBDITOBS. 

^161  (Or.)  Testimony  held  to  show  that 
obligee's  damages  were  properly  measured  by 
market  cost  of  completli^  the  contract.— State 

V.  Cornwall,  1072. 

i&=3l62(3)  (Or.)  Instruction  as  to  surety's  li- 
ability ^held  properly  refused  u  confusing. — 
State  T.  Cornwall.  1072. 

PRISONS. 

®=bI5  (Cal.App>.)  Credits  for  good  behavior 
available  only  if  accorded  by  board.— Ex  parte 
Thompson,  473. 

«=s>l7  (Mont.)  Sheriff  la  party  with  whom 
United  States  attorney  should  contract  for 
maintenance  of  prisoners.- Majors  t.  Lewis  and 
aark  County,  268. 

«s»l8(l)  (Moit.)  Gonnty  entitied  odIt  to 
funds  for  "support"  and  "sabsistene^'  of  fed- 
eral prisoners,  not  for  upkeep  of  jail.— Majors 
V.  Lewia  and  Clark  County,  268. 
«s»l8(4)  (Moit.)  Sheriff  entitled  to  all  mon* 
eys  received  from  United  State*  for  support  ot 
federal  prisoners  in  county  jaiL— Majors 
Lewis  and  Clark  County,  268. 

PBOCESS. 

n.  SBRVIGB. 

(O)  Fnbllcatloik  or  Other  Notice. 

«=»96(3)  (Kan.)  Affidavit  for  publication 
showing  nonresideoce  but  not  parties'  interests 
held  sufficient.- Price  Bucker,  74. 
<S=>96(4)  (Kan.)  StatDtory  Utnguan  relatins 
to  defenduit's  nonresidence  and  inaUlitar  to 
secure  actual  service  not  aecesaarj  in  affioavft. 
—Price  r.  Rucker,  74. 

PROHIBmON. 

I.  NATURB  AND  GROUNDS. 

:«=3lO(l)  (Cal.)  Not    granted    unless  lower 
court  18  proceeding  in  excess  of  its  lawful  jn- 
risdietion.— McMorry  v.  Superior  Cobrt  of  Cal- 
ifornia in  and  for  Sutter  County,  787. 
€:=>IO(l)  (CaUApp.)  Insufficiency     of  com- 

.  plaint  not  ground  for  issuance  of  writ  to  pre- 
vent trial.— McMorry  Superior  Court  of  Cal- 
ifornia in  and  for  Sutter  County.  797. 
iS=s>IO(l)  (Wash.)  Lies  where  officer  is  act- 
ii^  and  threatening  to  act  without  Jariadictioii. 
—State  T.  Kuykendall,  778. 
iSs»IO(2)  (Cal.App.)  Defendants  not  granted 
writ  against  trial  of  other  previously  insti- 
tuted actions  involving  same  queatioii.— Mc- 
Morry T.  Superior  Court  of  Oamorala  in  and 
for  Sutter  County,  797. 

Contractor's  sureties  held  not  entitled  to  writ 
to  prevent  trial  of  materialmen  and  IiUwrars* 
atop  notice  action  against  county.- Id. 

n.  JURISDICTION,  PROCBBDnas,  AND 

BLBLIBF. 

.®S920  (Wash.)  Director  of  public  works  held 
to  have  exceeded  Jurisdiction  in  granting  cer< 
tificate  to  auto  tran^ortatlon  companies.- 
—State  V.  Kuykendall,  77S. 
i$=>27  (Cal.App.)  Petitioners  seeking  to  pre- 
vent trial  of  actions  on  theory  that  other  court 
first  acquired  jurisdiction  have  burden  of  prot^ 
-McMorry  v.  Swerior  Coujrt  of  California  in 
and  for  Sutter  County,  797. 

prohissob:k  notes. 

See  Bills  and  Notes. 

pKosTmmoN. 

(Uteh)  Evidence  held  to  show  prima  facie 
that  accused  was  an  employee-,  of  a  hqteL— 
State  7.  MeComlshcl^d  by  Google 
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PUBLIC  IMPBOVSMBNTS. 
See  Uoiucipal  Corporations,  «»26&-GT2. 

FDBLIO  LANDS. 

See  Mines  and  Uinerals,  d=»lS-38. 

II.  SIIRVBY  AND  DISPOSAL  OP  LANDS  OF 
UNITED  STATES. 

(I)  ProceedluBK  In  Land  Oiaca. 

<8=sl06(l)  (Okl.)  Courts  will  not  distarb  de- 
cision of  Department  of  Interior  in  abeeuce  of 
fraud  or  error  of  law.— Colbert  v.  Patterson, 
2S6. 

PUBLIC  SKBVICB  COMMISSIONS. 

*=a2  (Kan.)  Conrt  of  Induatrial  Relations  Act 
K  valid.-Conrt  of  Industrial  Relatlona  T. 
Chas.  Wolff  Packing  Co.,  418.  , 
te»7  (Okl.)  Corporation  Commisaion  may  pre- 
Krtbe  temporary  rate  echedule.-Oklahoma  Gas 
&  Electric  Co.  v.  State  Corporation  Commirt- 

^^Co'rporation  Commission  may  consider  form- 
er and  proapectiTS  camiii«s  in  adjusting  public 

"'corporation  Commission  may  fix  temporary 
rate  -from  exigency  arising  from  «duced  op- 
erating expenses  pandmg  fixing  of  i/trmanent 

teiTfO  (Arl2.)  Order  of  Corporation  Com- 
Sssion  not  void  because  including  g'dnndaals 
as  well  as  corporations.— Haduad  v.  State, »(. 
^^(1)  (KaS.)  Order  of  Court  of  Industrial 
^tions  does  not  require  Sujireme  Court  s  ap- 
{Toval  to  become  effective.-Coort  of  Industrial 
feelations  t.  Chas.  Wolff  Packmg  Co..  4X8, 
fc>l9(l)  (Okl.)  Order  Ae.IJ  a  temporary  one. 
-Oklahoma  Gas  &  Electric  Co.  v.  State, Cor- 
noratlon  Commission,  506.  . 
<Bs>2l  (Kai.)  Court  of  Industnal  Kelations 
may  sue  to  compel  obedience  to  »t8  orders.- 
Court  of  Industrial  Relations  t.  Cbas.  Wolff 
Packing  Co..  418.  ^  ^   ^  ,  . 

as333  (Okl.)  Presumption  of  justness  of  or- 
ders limited  to  facts  fonnd  or  establtshed  by 
eTidenco.-Ohie«go,  R.  I.  &  P.  Hj.  Co,  t.  State, 
260. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers:  Electricity;  Railroads;  Street 
Railroads;  Telegraplu  and  aMephonei. 

QU.^NTOI  MERUIT. 

See  Work  and  Labor. 

QUIETING  TITLE. 

II.  PROCEEDINGS  AND  BEWBF. 
(g=»44(l)  (Ok(.)  In  mortage  foreclosures, ^de- 
fendant held  not  to  have  adduced  aufficient 
proof  for   quietiiyt  title  in  liinu— Brown  v. 
Thompson.  087. 

4^44(3)  (Okl.)  Where  answer  and  cross-pe- 
tition to  quiet  title  are  denied  generally  and 
supported  by  uncontradicted  evidence,  judg- 
ment should  bo  for  defendanta.— StoiAman  v. 

Locser.  499. 

^=344(3)  (Okl.)  Evidence  held  not  to  support 
judgment  quletintc  title  in  one  of  the  defend- 
sots.— Brown  v.  Thompson,  987. 
9s>44(4)    (Cal.App.)   Findings    for  plaintiff 
hM  unsupported.— BueU  v.  Buell,  938. 

QUO  WARRANTO. 

I.  NATURE  AND  QROIINDS. 

^S9|4  (Idaho)  Proceeding  to  oust  sheriff  held 
quasi  criminal.— Arcbbold  t.  Huntington,  1041. 

RAILROADS. 

See  Street  Railroads. 


(B)  Statatorr,    Unniolimlt  OJIIeUa 

RescnlatlouB. 

®=>225  (Okl.)  rarm  within  term  "other  indus- 
try."—Chicago,  R.  I.  &  P.  Ry.  Co.  V.  State, 
2C0. 

Order  for  industrial  switch  must  be  justified 
by  amount  of  business. — Id. 

Order  for  industrial  switch  held  not  sustain- 
ed by  evidence.— Id.  . 

Individual  held  to  have  no  equity  Justlfyiug 
continuance  of  Bwitch.-~Id. 

(C)  ConpMlea  and  Peraoaa  Ua.ble  for  Ik- 

Jnrlea. 

<Ss3i262  (CalJlpp.)  Not  liable  for  injnry  by- 
defective  car  under  control  of  connecting  road. 
—Roberts  T.  Southern  Pac.  Co.,  958. 

(F)  Accidents  at  Croaalnss. 

<S=>308  (Cal.App.)  Violation  of  ordinance  re- 
quiring flagman  negligence.— Stefanich  v.  Payne, 
940 

e=>*327(l)  (Colo.)  Motorist's  failure  to  stOT) 
not  contributory  negligence. — Colorado  «  S. 
Ry.  Go.  V.  Ford,  802.  ^  ^  ,^ 

<g=>327(l)  (N.M.)  Automobile  driver  »«W  neg- 
ligent in  failing  to  stop,  look  and  listen.— More- 
head  V.  Atchison,  T.  &  S.  F.  By.  Co.,  1048. 
<S=9329  (Cai.App,)  Auto  truck  driver,  koow- 
ing  danger,  must  use  reasonable  care.— Stei- 
anich  v.  Payne,  940. 

«=a335(5)  (Cal.Ajjip.)  Contributory,  negligence 
proximately  causing  injury  bars  recovery. — 
Stefanich  v.  Payne,  040. 

«=9350(6)  (CaLApp.)  NegUgence  in  shunting 
cars  question  of  fact— Stefanich  T.  Payne,-  040. 
^3S0(I3)  (Cal.App.)  Negligence  of  truck 
driver  held  question  of  laot— Stefanich  v. 

Payne,  040. 

<Ss»350(l3)  (Colo.)  Motorist's  contributory 
negligence  in  going  at  excessive  speed  held  tor 
jury.— Colorado  &  S.  Ry.  Co.  v.  Ford,  802.  , 
®==>350(I6)  (Colo.)  Motorist's  contributory 
negligence  in  not  looking  held  fw  jury.— Colo- 
rado &.  S.  By.  Co.  V.  Ford,  892. 

(O)  Injarlea  to  Penons  mn  ornMrTrMka. 

«=>372(l)  (Wyo.)  Bate  of  speed  constituting 

negligence. — Hines  v.  Sweeney,  166. 

(H)  Injartea  to  Anlm«l>  «m       neftv  TrMlcs. 

€=»4fl(f6)  (Mont.)  Fences  at  station  grounds 
not  regtdred.— Bowers  v.  Chicago,  M.  &  St.  P. 
Ry.  Co..  825.  ■ 

«3944l(6)  (MOBt.>  Fences      about  sUtion 

S-oimda  not  presumed  a  trap  for  animals. — 
overs  T.  Chicago;  M.  &  St.  P.  Ry.  Co.,  82B. 

RAPE. 

I.  OFFENSES  ATTO  RBSPOPfSlBltlTT 
THEREFOR. 

«e=»i9  (Okl.CrJKpp.)  One  assUting  others 
may  be  convicted  tnough  having  no  interworse 
wiUi  prosecutrix.— Johnson  v.  State,  1006. 

II.  PROSECOnOH  AMD  PONIflHIIBNT. 

(A)  IndlotmcBt  and  InfoFmmtloii. 

<S=a33  (Nev.)  Information  for  attempted  rape 
held  insufficieut.- State  v.  Dawson,  649. 

(B>  Evidesee. 

<E=35I<I)  (Ariz.)  Evidence  that  prosecuting 
witness  was  not  wife  of  accused  need  not  be 
direct,  but  circumstances  held  sufficient- Walk- 
er V.  State,  398. 

^=^51(1)  (Okl.Cr.App.)  Evidence  sufficient  to 
support  conviction  in  first  degree.— Johnson  t. 
State,  1008.  ^  ,       ^  ^ 

<@=»5I  (4)  (Okf.Cr.App.)  Prosecutrix's   ,  testi- 
mony held  sufficient  to  sustain  conviction.— 
Wilson  V.  State,  393.  nnir^rt\f> 
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REAL  ACTIONS. 
Sea  BJectment;  Partition;  QnietinK  Title. 

RECOBOa 

See  Appeal  and  Error,  4s9>S0(V-714;  Criminal 
Law,  <^1088-1115. 

4=99(3)  (Cal.App.)  Purpose  of  application  to 
raster  title  is  to  settle  title.— In  re  Wasaon, 

«=^9(4>  (Cal>pp.)  Applicant  for  reglBtra- 
tion  of  title  must  prove  possession  title  In  fee 
claimed— In  re  Wasson,  793. 
<S=>9(  101/2)  (CaLApp.)  Decree  of  registratioQ 
Bubject  to  restrictions  Aeld  not  to  preserve 
lien.— In  re  Bangle,  968. 

Decree  of  registration  should  declare  amount 
of  lien  not  barred.— Id. 

Registration  should  specify  valid  restrictious 
not  merely  refer  to  deeds.— Id. 

Registration  referring  to  restrictions  in  deed 
not  in  cliain  of  title  is  erroneous.— Id. 
®=b9(I2)  (Cal.App.)  Findinge  and  decree  as 
to  deed  containing  restrictions  cannot  be 
clianged.— In  re  Bangle.  968. 

Where  registration  decree  referred  to  wrong 
deed,  restnctionB  in  other  deed  present  ab- 
stract qnastiona^Id. 

REFERENCE. 

See  Arbitration  and  Award. 

BETOBBUTION  OF  INSTBlMENXS. 

n.  PHOCBiEIDIIIQS  AND  RBLIBP. 

4a»44l  (Kan.)  Bvidence  in  support  of  reforma- 
tion JkflM  sabject  to  demnrrer  for  ratification, 
laches,  and  estoppeL— Gnrran  v.  Budtles,  1095. 

REGISTERS  OF  DEEDS. 

^3  (Kaa.)  Hdd  entitled  to  one-half  of  ex- 
cess fees  without  deduction  therefrom  for  ad- 
ditional dierks.- Barrett  v.  Board  of  Com'rs  of 
Montgomery  County,  1098. 

RELEASE. 

II.  CONSTRUCTION  AND  OPERATION. 

4=s»2ft(l)  (Or.)  Release  of  party  to  contract 
held  not  to  release  others  similarly  situated, 
but  under  independent  contracts.— I^ez  Co.  v. 
Salem  Fruit  Union,  222. 

RETROSPECTIVE  LAV& 

See  Statutes,  «»2e3-270. 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error;  Certiorari. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Goursea,  «s»39-47. 

msKS. 

See  Master  and  Servant,  ^204r-226b 
ROADS. 

See  Highways. 

SALES. 

See  Taxation,  «S9696;  Vendor  and  Purdiaser. 

I.  RB^VniTBIS  AND  TAI.IDITr  0V  CON- 
TRACT. 

4=^4(5)  (IHoflt.)  Instrument  delivered  by 
grain  elevator  held  bailee's  receipt— State  v. 
Broadwater  Elevator  Co.,  687. 
4=»2I  (IMoDt.)  Agreement  lacking  considera- 
tion not  a  contract.— McCaull-Webster  Elevator 
Co.  V.  Root,  319. 

«=922(3)  (Mont.)  Unaccepted  agreement  is 
not  a  contract^McCaull-Webster  Elevator  Co. 
V.  Boot,  819. 


^s»23(4)  (Or.)  Aee^tanee  epedfjing  60-day 
payment  rejects  offer  fixinc  no  time  forpar- 
ment.— C.  R.  Shaw  Wholeaalt  Go.  t.  £taek- 
barth,  1066. 

Aeemtance  fixing  time  of  deHrery  rejects 
offer  suent  as  to  delivery.- Id. 

Letter  iniUcating  belief  contract  was  com- 
pleted was  not  acceptance.— Id. 
4=324  (Moat.)  Unaccepted  agreemuit  to  adl, 
witliout  consideration,  not  an  option.— McCaoll- 
Webster  Elevator  Co.  v.  BooL  319: 
«S932  (Colo.)  Defendant  AeU  to  have  xecog- 
nized  letters  aa  constituting  sale  contract. — 
Barrett  v.  Book  Cliff  B.  Co.,  1026. 

Contract  inferred  from  parties*  correspond- 
ence.— Id. 

^32  (Wash.)  CorrespondNwe  heid  to  evi- 
dence acceptance  of  order. — (Tottst  Fir  Luml>er 
Co.  V.  Puget  Sound  Ifills  &  Timber  Co.,  747. 
«s»48i/2  [New,  vol.  t3A  Key-No.  Series] 

(Colo.)  Sale  of  used  automobile,  withuut 
delivery  of  bul  of  sale  and  assignments  there- 
of, in  violation  of  penal  statute,  not  void. — lAt- 
tell  V.  Brayton  Motor  &  Accessory  Con  34. 

n.  CONSTRUCTION  OF  C»HTRA0T. 

«s>7l(3)  (Wash.)  Seller  AeM  not  Uable  for 
more  than  one  car  of  goods  ordered,  in  ab- 
sence of  proof  it  had  more. — Pearce  v.  PDjallop 
&  Sumner  Fruit  Growers'  Canning  Co.,  SOS. 
«=>8I(2)  (Or.)  Delivery  to  be  made  within 
reasonable  time  unleas  otherwise  apedfied. — 
C  B.  Shaw  Wholesale  Co.  t.  Had[baitii,  lOeSL 

ni.  MODiriOATION  OR  RBaCISHOV  OF 
CONTRACT. 

(A)  By  Aarreemcnt  of  P«rtlea. 

«3»92  (Or.)  Burden  of  provine  resdsaion  by 
agreement  held  on  defendants.— Phes  Co.  v. 
Salem  Fruit  Union,  222. 

Evidence  held  insufficient  to  show  resdsaion 
by  imreeraent.— Id. 

IT.  PBRFOaMANCK  OF  CONTRACT. 

(C)  Delivery   mMk^l   AecieptaBee   of  OooAm. 

«s>l6l  (Wash.)  Deliveni  to  carrier  la  deliv- 
ery to  buyer.— National  Finance  Co.  r.  Emer- 
son, 4. 

«=:>I8I(I2)  (Wash.)  Bvidence   insuffident  to 

saatain  finding  that  jointa  of  water  pM?ea  broke 

because  of  defects.— U.  S.  Cast  Icon  Pipe  & 

Foundry  Co.  v.  Ellis,  900. 

^182(4)  (Mont)  Whether  wbeat  accepted 

Ijroperly  aubmitted  to  Jury^— Sadc  T.  Brown, 

565. 

V.  OPBRATION  AND  KFFKCT. 
(A)  Traasfer  of  Title  aa  BotWuea  Parties. 

«s»20l(4)  (Wash.)  Loss  of  goods  in  hands  of 

carrier  no  defense  in  action  for  price.- Nation- 
al Finance  Co.  v.  Emerson.  4. 
«=»20l(4)  (Wash.)  "C.  Lf."  contracts  trana- 
fer  title  on  deliveir  to  carrier.— -Northern 
Grain  Warehouse  Co.  v.  Northwest  Tra^ng 
Co.,  903. 

«=»202(6)  (Wash.)  Delivery  of  documents 
entitling  purchaser  under  a  c.  i.  f.  contract  to 
physical  possesaion  held  to  take  place  of  Ull 
of  lading.— Northern  Grain  Warehouse  Go.  v. 
Northwest  Trading  Co.,  903. 

In  a  c.  i.  f.  contract  title  passes  when  goods 
sre  delivered  to  carrier,  and  seller  need  not 
own  goods  at  time  of  sale.— Id. 
«=»2I4  (Wash.)  Title  held  to  remain  in  seller 
during  period  of  manufactare. — Samner  K. 
Prescott  Co.  v.  Sumner,  308. 

VI.  WARRANTIBS. 

«=3273(2)  (Wash.)  Warranty  of  fitness  im- 
plied where  seller  knows  purpose  for  whldi 
article  is  intended.— U.  S.  Oaat  Inm  Pipe  & 

Foundry  Co.  v.  Ellia,  900. 

€=3273(3)  (Or.)  Warranty  of  suitability  im- 
plied.-~Gary  Coast  Agency  v.  iJHirey,  214. 
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«S9273(S)  (Wuh.)  No  wartanty  implied  where 
article  manufactured  to  Bpecific&tions— TJ.  S. 
Cast  Iron  Pipe  &  Foundry  Co.  t.  Bllie,  900. 
«=>277  (Moot.)  Statutory  warranties  constru- 
ed in  connection  with  express  stipulations  of 
contract^Bowe  v.  Emeraon-Brantingham  Im- 
^uneitt  Co.,  316. 

TII.  BBHEDIES  OP  SBtXER. 

(B)  Actloaa  for  Price  or  Valne. 

«s>342  (Wash.)  Seller  of  articles  entitled  to 
sue  for  price  and  lien,  though  they  were  made 
in  another's  plant  and  by  it  delivered.— Sumner 
K.  Preecott  Co.  Sumner,  308. 
«=s>357(2)  (N.M.)  Judgment  rendered  ^laintifC 
where  defendant  acknowledges  receipt  of 
goods,  alleges  payment,  hut  introduces  no  proof 
thereof.—Tryone  Knitting  Mills  t.  Rubin,  867. 

(F)  Aotlona  for  DBniaacea. 

C=>389  (Cal.App.)  Findings  Id  action  for  breach 
of  contract  held  inconsistent.— Meyer  t.  White, 
801. 

Tin.  nBUBDIBS  OF  BUTER. 

<A)  HeaoTerr  of  Price. 

«=>390  (Or.)  One  frandolently  induced  to  c<)n- 
tract  may  return  property  and  sue  for  price, 
or  keep  property  and  recoup  damages.— Gary 
Coast  Agency  t.  Lawrey,  214. 

<C)  AetloM  for  Brcaoli  of  Contract. 

«=s»4l  I  (Cal.ABp.)  Complaint  held  not  good  as 
one  on  contract.— Di  Fiore  t.  Bohnett,  145. 
«»4I8(I)  (Or.)  Buyer  on  sellers'  sale  to  oth- 
ers held  entitled  to  difference  in  price  he  was 
to  pay  and  that  paid  by  others.— Fhes  Co.  t. 
Salem  Fruit  Union,  222. 

«»=>4I8(2)  (Wash.)  Measure  of  damages  for 

failure  to  deliver.— Coast  Fir  Lumber  Co.  v. 
Paget  Sound  Mills  &  Timber  Co.,  747. 
4=^18(2)  (Wash.)  Buyer  may  recover  difEer- 
enee  between  contract  price  and  market  value 
at  time  of  breach  of  contract  to  sell  and  de- 
Hrer.— FesTce  Puyallnp  &  Sumner  Fndt 
Growers'  Oannliig  Co.,  906. 

(D>  Actioiui  and  Connie  relataul  for  Bnaoli 
of  Warranty. 

^»425  (Or.)  On  breadi  of  warranty,  pur- 
chaser mar  sue  for  breath  or  counterclaim 
when  sued  for  purchase  price.— Gary  Coast 
AgODCT  v.  Lawrey,  214. 

4s»428  (Or.)  Purchaser  does  not  waive  right 
to  recoup  for  damages  by  making  payments 
after  knowledge  of  unfitness  of  thing  sold.— 
Gary  Coast  Agency  v.  Lawrey,  214. 
4=»429  (MoRt)  No  recovery  for  breach  of 
warranty  without  restoration  of  property  re- 
ceived.—Howe  V.  Emerson-Brantingham  Imple- 
ment Co.,  816. 

Q=»442(l)  (Or.)  Purchaser  is  not  limited  in 
recovery  to  amount  of  purchase  price  paid  as 
damages  for  fraud  and  breach  of  implied  war- 
ranty.—Gar;  Coast  Agency  v.  Lawrey,  214. 

IX.  coirDiTronAi.  sai<es. 

«='45l  (Colo.)  Secret  eonditioiial  sale, 
where  executed,  not  recognized  by  comity. — 
Tumbull  V.  Cole,  887. 

^=»473(t)  (Colo.)  Conditional  sale  not  valid 
against  innocent  purchaser.— Tumbull  v.  Cole, 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

U.  PUBLIC  SCHOOLS. 

(B)  Creation,  Alteration,  Bzlatenee*  and 
Dlsvolntlon  of  Dlatrlcti. 

^>38  (Okl.)  Method  of  proceeding  for  con- 
solidation on  petition  and  notice  to,  and  meeting 
of  voters  set  out.— Sdiool  Dist.  No.  24  of  Cos- 
ter County  V.  Renick.  241. 

Voter  signiDg  petition  for  a  meeting  to  es- 
tablish consolidated  district  may  withdraw  be- 
fore  petition  is  acted  on.— Id. 


«=»38  (Okl.)  Petition  by  requisite  number  of 
qualified  voters  condition  precedent  to  calling 
voters'  meeting;  after  snmciency  of  petition 
for  meeting  determined,  and  majority  present 
vote  for  consolidation,  and  district  organized, 
sufficiency  of  Bignatures  to  petition  not  to  be 
inquired  into  collaterally,  in  absence  of  fraud. 
—King  V.  State,  641. 

<^39  (Okl.)  Statutes  held  to  authorize  appeal 
from  calling  of  consolidation  election,  and  to 
provide  for  appeal  from  order  organising  dis- 
trict—King T.  Stata,  641. 

(B)  DlKtrlct  Debt,  Secarltles,  and  Taxa- 
tion. 

iS=>97(4)  (CaLApp.)  High  school  board  must 
issue  bonds  if  election  returns  are  regular  on 
their  face.— Napa  Union  High  School  Dibt.  of 
Napa  County  v.  Board  of  Supervisors,  948. 

Notice  of  election  on  bond  issue,  need  not 
state  time  of  payment  of  interest, — Id. 

High  school  board  properly  required  officers 
in  election  on  bond  issue  to  complete  returns. 
-Id. 

(O)  Teaehers. 

«=»I4I(6}  (Wash.)  Teacher  KeU  to  have  auffl- 
cient  notice  to  sustain  dtsmissal.- Andnis  v. 

Church,  917. 

«»f42  (Wash.)  Teadier  can  recover  dam- 
ages for  dismissal  without  sufficient  cause. — 
Andrua  v.  Church,  917. 

SEDUCTION. 

n.  CRIMINAL  RBSPONSIBILITr. 

«=»40  (CaLApp.)  Evidence  of  subsequent  acts 
admissible.— People  v.  Vitro,  610. 
«=s>45  (Cal.App.)  Evidence  held  to  show  pre- 
vioas  (Uiaste  character.— People  v.  Vitro,  610. 
«»50(4)  (CalJ^pp.)  Court  did  not  err  in  mod- 
^^ing  requested  Instruction.- People  t.  Vitro, 

SEPARATION. 
See  Hnsband  and  Wlfe^  «s»279. 

SBT-OFF  AND  COUNTERCLAIBL 

n.  SUBJBCT-aiATTKR. 

4e9»28(I)  (Or.)  Advances  by  contractor  to 
prevent  lien  held  proper  set-off  in  suit  hj  sub- 
contractor^Poole  v.  viniog,  726. 

SEWERS. 

See  Drains. 

SHERIFFS  AND  CONSTABLES. 

X.  APPOIirTMBHT.  4VALIFICATIOIT,  AKD 
TBBrURB. 

(A)  Sli«riBa. 

<8=>6  (Idaho)  Protected- by  warrant  of  arrest 
when  complying  with  requirements.- Arcbbold 

V.  Huntington,  1041. 

Facts  held  to  constitute  "willful  and  inten- 
tional neglect  to  perform  official  duty."— Id. 

III.  POWBRS,  DVTIBS,  AND  LIABILITIES. 

®=398(5)  (IdlUio)  Protected  by  warrant  of  ar- 
rest if  regular  on  its  face  when  complying  with 
requirements.— Archbold  v<  Huntington,  lOU. 

SHIPPING. 

T.  LIABILITIES  OF  TB8SBLS  AND  OWN- 
ERS IN  GENERAL. 

^386(1)  (Or.)  Court  erred  in  permitting  ac- 
tion at  law  against  owner  of  vessel  for  dam- 
ans arising  out  of  tort.— Cordrey  v.  The  Bee, 

^=»B6(3)  (Or.)  Whether  owner  of  vessel  knew 
of  defective  sling  held  for  jury. — Cordrey  v.  The 
Bee,  202. 

€=>87  (Or.)  State  can  apply  lien  against  for- 
eign ship  arising  out  of  tort  in  jurisdiction. — 
Cordrey  v.  The  Bee,  202. 

Injury  to  longshoreman  from  breaking  of 
aling  furnished  hy  ahip  Ji|^ti$«cffipfe®0gte 
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STJINDEB. 

See  Ubel  and  Slander. 

SPECIAL  LAWS. 
See  StatateB,  ^s^TO^. 

SnSCIFlC  FEBFORMANCE. 

I.  NATURE  AND  ORODNDS  OP  RBWRDT 
Iir  QKMBRAI^ 

€=>8  (Or.)  Exercifle  of  discretion  depends  on 
showing  of  clear,  just,  definite,  reasonaMe,  and 
mutual  bindins  agieement.— Matbens  v.  Tobias, 
199. 

€=3)4  <0r.)  Suit  against  wife  not  bound  and 
busband  jointly  not  maintainable,  unless  plain- 
tiff elects  to  accept  husband's  deed.— Woolser 
T.  Draper,  730, 

n,  CONTBACTS  BI«PORCaiABI.B!, 

e»29(2)  (Or.)  Sufficient  description  of  land 
essential.— woolaey  v.  Draper,  730. 
^=»32(l)  (Or.)  Party  not  bound  cannot  com- 

gl  performance  by  the  other.— Woolsey  t. 
raper,  730. 

€=»4I  (Okl.)  Part  payment  with  possession 
and  the  making  of  valuable  improvements  will 
warrant  enfortement  of  oral  land  sale  agree- 
ment—Jolmston  y.  Baldock,  654. 
^»42  (Okl.)  Prior  possession  under  lease  con- 
tinued held  wholly  insufficient  to  take  oral  land 
sale  out  of  statute.— Jobnaton  v.  Baldoek.  654. 
<S=>44  (Okl.)  Of  oral  contract  tor  sale  of  land 
may  be  had  where  payment  has  been  made  and 
refusal  would  consutute  a  fraud.— Johnston 
Baldock,  654. 

^=^47  (Okl.)  Improvementa  to  take  oral  land 
»ale  out  of  statute  must  be  valuable  and  petma- 
iient  — J.obnston  t.  Baldock.  654. 
®:»86  (Or.)  Equity  may  seize  property  which 
testator  agreed  to  will  to  plaintiff,  after  testa- 
tor's death,  and  furten  trust  upon  it— Matliews 
T.  Tobias,  109. 

in.  GOOD  FAITH  AHD  DlUGBNCSl. 

«c395  (C«l«.>  That  Tender  has  no  title  is  good 
defense.— Beagan  v.  Daniels,  888. 

IT.  PROCBBDINGS  AND  RELIEF. 

«=al06(l)  (Or.)  Defendant's  wife  without 
dower  right  held  not  a  necessary  party.— Wool- 
sey  T.  Draper,  730. 

«s»ll4<2)  (Or.)  Complaint  falling  to  aUege 
possession  under  agreement  to  devise,  or  an 
exception  makiM  such  allegation  unnecessary, 
is  insufficient.— Mathews  v.  Tobias,  199. 
«=»I16  (Colo.)  Answer  alleging  vendor's  lack 
of  title  raises  material  issue,  though  only  par- 
tial payment  involved.— Reagan  v.  Daniels,  889. 

Answer  held  to  tender  issue  as  to  date  when 
payment  was  to  Be  made.— Id. 
^119  (Okl.)  Not  Intended  to  shield  wrong, 
but  burden  is  on  plaintiff  to  show  It  would  be 
inequitable  to  refuse  reUef.— Johnston  t.  Bal- 
dock, 654. 

®=»I2I(7)  (Or.)  There  must  be  adequate  proof 
ot  contract  to  devise  and  sbowing  of  part  per- 
formance making  a  fraud  on  pTaintiS  if  not 
completed.— MatliewH  v.  Tobias,  199. 
«=>l26(3)  (Or.)  Motion  to  amend  held  elec- 
tion to  accept  deed  of  husband  alone.— Woolsey 
V.  Draper,  730. 

STATES. 

I.    POLmCAL   STATUS   AVD  RBLATIONS. 

^s»g  (Idaho)  Constitutionality   of  territorial 
statute,  continued  in  force   by  Constitution, 
cannot  be  challenged  on  the  ground  that  It  was 
not  enacted  as  a  separate  bill. — Archbold 
Huntiiigtoii,  1041. 

Proviijiona  of  Constitution  aa  to  enactment 
of  laws  do  not  apply  to  territorial  laws  con- 
tinaed  in  force  by  Constitution.-'ld. 
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IT.  FISCAL  MANAOBMBliIT,  PUBLIC  DBBT, 

AND  SKCl'RITIBS. 

^=»II4  (Wash.)  Public  purpose  for  which  debt 
was  created  by  Equalization  Compensation  Act, 
to  defend  state  in  war. — State  v.  Clausen.  30. 
^=3 148  (Wash.)  Debt  and  authority  to  issue 
bonds  in  excess  of  |11,000,000  created  and  giv- 
en by  Equalization  Compensatioii  Act— State  t. 
Clausen,  80. 

T.  CldilMS  AGAINST  STATS. 

^s>\7i  (Cal.)  Interest  not  recoverable  against 
state  in  absence  of  statute^McNutt  v.  City  of 
Los  Angeles,  u92. 

VI.  ACTIONS. 

«s>l9l(l)  (N.M.)  Cannot  be  sued  without 
consent.— State  v.  Field.  1069. 
^=>t9l(2)  (N.M.)  Mandamus  to  compel  com- 
missioner of  public  lands  to  issue  a  deed  be- 
caose  In  effect  action  against  8tate.r-State  v. 
Field.  1059. 

STATlnX  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Idmltatlon  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects, 
see  the  various  speeffie  topics. 

I.  BNACTMBNT,  REaUISITBS,  AND  TA* 
LIDITV  IN  GBNERAIh 

^9 16(1)  (Colo.)  Original  porpoatf  of  anti- 
strike  act  held  nut  changed  by  amendment  dur- 
ing  passage. — People  v.  United  Mine  Workers 
of  America,  Dist.  15,  54. 

n.  GBNERAL  AND  SPECIAL  OR  LOCAL 
LAWS. 

«s»79(l)  (Ariz.)  AutomobSle  transporUtion 
act  iieid  not  spedBl  or  partial  legialatioik— Had- 

dad  T.  State,  847. 

«=>89  (Cal.)'  County  engineer  act  Aeli  nncon- 
Btitutional  in  that  it  creates  offices  and  dele- 
gates authority  to  supervisors,  and  pennite  de- 
parture  in  uniformity  of  coiuty  government. — 
Coulter  T.  Pool,  120. 

"System"  within  constitutional  prarislon  aa  a 
system  of  county  governments,  defined.- Id. 

ni.  SUBJECTS  AND  TITLES  OP  ACTS. 
^=>I05(I)  (Utah)  Bules  construing  constitu- 
tional provision  that  a  bill  shall  contain  only 
one  subject,  which  must  be  clearly  expressed  in 
the  title.— State  v.  McCornish.  637. 
«=>107(n  (Utah)  Constitutional  provision  that 
a  bill  shall  contain  only  one  subject,  to  be  ex- 
jpressed  in  its  title,  con8trued.--State  v.  Mc- 
Cornish, 637. 

Where  objectionable  matter  in  an  amendatory 
act  could  have  been  included  in  the  original  un- 
der its  title,  the  amendatory  act  does  not  com- 
bine two  subjects  under  one  title. — Id. 
«=>I07(3)  (Utah)  Matters  covered  by  statute 
against  pandering,  aa  amended,  held  properly 
included  under  one  title.— State  v.  McConiish, 
(i37. 

(S=;9l2l(l)  (Wash.)  Provisions  as  to  assess- 
ment of  street  railroads  held  within  title  relat- 
ing to  assessment  of  "railroads.**— Paget  Sound 
Power  &  Light,  Co.  v.  City  of  Seattle,  449. 

V.  REPEAL,  SUSPENSION,  EXPIRATION. 
AND  REVIVAL. 

<S=»I59  (N.  M.)  "Repealed  by  implication" 
where  intent  is  manifest  that  later  inconsist- 
ent statute  supersedes  former.— ElSa  v.  New 

Mexico  Const.  Co.,  4S7. 

<3=>I59  (Or.)  Later  enactment  supersedea 
prior  conflicting  act. — Cordrey,  V.  The  Be^ 
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VI.  CON9TRUOTIOH  AND  OPERATION.      ^S9206  (Of.)  EfFect  given  to  everr  wctlon, 
(A)  General  R«ie»  of  Con. traction,        paragraph,  sentence,  clause,  and  word.-JameB 

V,  City  of  Newberg,  212. 

<3=»209  (OKI.)  Word  or  phrase  used  in  differ- 
ent parts  will  be  preaamed  used  in  tlie  same 
sense,  unless  contrary  is  clear.— Walton  t.  Don- 
nelly, 367. 

€=:>209  (Or.)  Words  Uken  to  have  been  used 
in  same  sense  where  applied  to  same  subject- 
matter.— James  T-  City  of  Newberg,  212. 
<S»2I9  <Wash.)  Executive    construrtion  fiot 
controlling.— 8choen  t.  City  of  Seattle,  2U3. 


©=»I8I(I)  (Cal.)  Construed  according  to  leg- 
islative intent.— Coulter  t.  Pool,  120. 
€=3l8l(l)  (Okl.)  Construing    Btatntea,  law- 
makers' intent  must  govern. — Walton  t.  Don- 
nelly, 367. 

«S=>I8I(2)  (Okl.)  Ambiguitr  resolved  to  give 
statute  moat  reasonable  and  just  interpretation 
as  the  legislative  intent. — Walton  v.  Donnelly, 
;t67. 

€=>I84  (Okl.)  Should  receive  rational  con- 
struction in  accordance  with  intended  purpose. 
— Carlile  v.  National  Oil  &  Development  Co., 
377. 

€s»l94  (Okl.)  Statute  construed  by  rule  of 
cjusdem  generis.— Walton  t.  Donnelly,  367. 

General  words  do  not  amplify  preceding  par- 
ticular terms. — Id. 

€=>I94  (Or.)  General  words  followior  enu- 
meration of  persons  and  things  not  to  be  con- 
strued in  their  widest  sense,  but  as  applying  to 
i>er8ons  or  things  gpenfically  mentioned. — Bot- 
tig  v.  PolBky,  188. 


act.— State  v.  Sanborn,  430. 

(D)  Retroactive  Operation. 

®=»263  (Cal.)  Not  constrtied  retrospectively, 
unless  legislative  intent  is  clear.— In  re  Frees' 
Instate,  112. 

<&=3270  (Cal.)  Provision  of  Civil  Code  that  no 
part  is  retroactive  unless  ezpresaly  so  declared 
e^licable  to  amendments.— In  re  Frees"  Estate, 
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C0N8TITDTI0N. 

.Vmend.  5  469 

Amend.  14   418,  449,  847 

Amend.  18  130 

Art.  8,  i  2  202 

JUDICIAL  CODE. 

Aot  1911,  March  3.  oh.  231, 
36  Stat.  1087. 

I  24.  Amended  1917,  Oct. 
6.  eh.  97,  i  1.  40  Stat 
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STATUTES  AT  LARGE. 

1S90,  July  2,  ch.  047.  26 
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Stat  65  165,  1018 
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S  991(3)    202 
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MENT 1910. 

I  091(3)   202 


STATUTES  OONSTRVED. 
ARIZONA. 

OONSnTDTION. 

Art  2,  !S  4,  10,  13   847 

Art.  4,  pt.  1,  S  1,  Bobsecs. 

1,  2,  11   87 

Art.  4,  pt  2,  8  19   847 

Art.  9,  I  5   87 

Art  15   847 

Art.  15,  §  3   632 

Art  1,5,  Is  6,  12.  16,  19..  847 

Art  21,  5  1   87 

Art  23,  §  1   845 

BBVISBD  STATUTES  1918. 
Civil  Codb. 

Par.  1234   OR 

Par.  1678   634 

Pars.  3153-3102   102 

Pars.  3323-3330   87 

pEiTAn  Code. 

5  503    9.S 

»  934,  936   847 

S  937    84fi 
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i  072   551,  845 

5  973    5^1 

I  1130    »9 
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LAWS. 

1915,  Append,  p.  13   632 

1919,  ch.  130   847 

1919.  ch.  130,  I  8   847 

1921,ch.8S,|4   87 


CALIFORNIA. 

CONSTITUTION. 

Art  6,  I  4   598 

Art  6.  f  41^  800i  055 

Art  11.  S§  4,  5,  7%.  714a  120 
Art  11,118../.. 925 
Art  13,  S  1  588 

CIVIL  CODB. 

8  3   112 
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S  l(i4.    Amnnded  by  Laws 
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CODE  OF  CIVIL  PRO- 
CEDURE. 
I  274    680 

MILLS'  ANNOTATED  STAT- 
UTES 1912. 

H  2662,  4568   52 
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4306   825 

ii  4959,  4984    685 

6018  316 

5065   816.  1011 

6105    672 

5109-5U1  816 

5806,  5867    685 

6071,  6086,6067    687 

6.515  286 

6532    682 

6534    667 

ill  6560,  6562   286 

6506    667 

6569    286 

6571    573 

6656    572 

6723    693 

6788   1009 

i§  6793.  «7»4i  7526,  7712, 

7714.  7715.   603 

S  7873    316,  687 

II  8060,  8061   314 

S  8298    272 

§S  8663.  8664  682 

i  9090    673 

is  9769.  9763,  9764    268 

COMPILED  STATUTES  1887. 
I»r.  B.  i  1275   288 


iiAwa 

1915,  ch.  83    687 

1915,  ch!  93,  H  81.  S2,  39  887 

1917,  ch.  143.7.  316 

1918,  cb.  180  1009 

NEVADA. 

CONSTITUTION. 
Art  4,  f  17  US 

BEYISED  LAWS. 

f  5320,  Bubseca.  1-4  548 

18  5321,  6356  ff48 

I  6291    548 

i  7294   1027 

Tolnme  8  (1919). 
Pafe  3342  MS 

LAWS. 

1916,  ch.  143   G4S 

1919,  ch.  40   548 

1919,  ch.  232.  8  73.   822 

1919.  cb.  234   Mlti 

NEW  MEXICa 

OODBms. 

IS  2222,  2223,  2242-2244.  .1061 

II  2384,  2886   lOG 

II  36^  8665-8683   487 

LAWS. 

1884.  ch.  39   487 

1908.  ch.  42   487 

1916,  ch.  22.....   807 

1917,  cb.  86   487 

1919,  ch.  162    487 

1918,  dL  162,  I  8  487 

OKLAHOMA. 

coNSTirnnoN. 

Art  2,  S  17  SS7 

Art  2,  I  20  812 

Art  2,  I  25   025 

Art  2,  i  27  S20 

Art  9,  88  22,33    280 

Art.  12,  8  2  649 

Art  18,  8  3a  867 

REVISED  LAWS  lOlft 


539  . 
650  . 
988 
1143 
2099 
i8  2277, 
2414, 
2755 
18  3606, 
|406T^ 
4259 
6034  . 
:  5347 
5544  . 
i  6796, 
I  5869, 
8  5870, 
i  6991  . 
:  6003 
;  6005  . 
18  7368, 
i  7781 


 887 

 587 

 496 

,  649 

 673 

2279    525 

flobsec.  4  896 

 1004 

3006    872 

4113,  4114  884 

...7?  885 

 881 

 877 

 637 

5796    872 

Bubsec.  8  817 

5880   820 

 266,  661 

 .7?  624 

 861,864 

7449  ?  858 

 6*1 


CITY  CHARTERS. 


537 


Lawton,  {  40  

Oklahoma  City,  art  2,  _ 


]  166  INDBX-DI6BST 

Fur  CUM  ta  DmJHs.  •  AmJMs.  K«r-No  Jerlw  *  laOtmrn  m*  mum*  'toirie  wd  KET-KliaimB 


fluad»y 


LAWS. 

1010-U,  ch.  70,  I  8   625 

lUlO-ll,  cb.  It^  B_16....  858 

1913,  ch.  210.  art^   641 

1913,  ch.  219.  art  7,J  8. .  641 

1915,  ch.  107,  art  IB,  |  8  368 

1915,  ch.  246   898 

1917,  ch.  127   637 

1817,  cb.  219   392 

1019,  ch.  186   241 

OREGON. 

CONSTITUTION. 

Amend,  art  7,  §  3  188 

Art  1,  S  16  445 

Art  3,  S  1  212 

Art.  4,  I  la  430 

LORD'S  OREGON  LAWS. 

^  ^   445 

36»3.' '  Amended  by  Laws 
1913.  p.  338;  Laws  1917, 
p.  434,  I  7...,   870 

OLSON'S  OREGON  LAWS. 

Page  1346,  Form  No.  1..106S 

|T7  1069 

k  27,  29  1079 

51   729 

i  68,  72-74    214 

86  214,1071 

102    202 

103   436 

I  170   214 

5  248   1069 

S  357   1079 

ES  395,  417   729 

422    202 

I  548    729 

554    727 

713,  snbsec.  2  433 

727,  snbsec.  1  1083 

798.  Bubaec.  3  488 

799,  aubaec.  4  202 

808    543 

868,  aubsec.  1   184 

987,  BubBee.9  1079 

938   1079 

,  1241    543 

is  1435-1460,  1537  1083 

ii  2224-4,  2224-61   445 

2380   •  1069 


4273  1079 

t(  jjTie,  5789   724 

6221   729 

if  G(m.  6637   438 

i  n7sc.-6791   188 

7::.;+   1071 

7.s!U.  7822,  7823,  7841, 

7S5U,   7910   179 

8  8205   1066 

I  10073   730 

*i^';..'^^^'!^202 

LAWS. 

1911,  p.  7   188 

1913,  p.  338    870 

1917,  p.  434,  I  7   870 


UTAH. 

CONSTITUTION. 


Art  1,  H  7,  11. 
Art.  6.  S  23.... 


173 
637 


OOAfPILBD  LAWS  1917. 

S  3113    173 

3126   1029 

17919,8095.8007    637 

LAWS. 

1011,  ch.  108,  8  1   637 

lOlL  ch.  108, 1  3.  Amend- 
ed by  Laws  1916,  ch.  6. .  637 
19Uf,  ch.  6...  637 

WASHINGTON. 


Art  1, 
Art  4, 
Art.  7, 
Art.  8. 


CONSTITDTION. 

16  

3,  13  

2.  8  

2.  3. 


800 
770 
449 

30 


Art.  12,  §  22.   773 

PIBRCB'S  CODE. 
S  7666    300 

BBHmOTON  A  BALLIN- 
GBB'S  CODE. 

I  464,  snbsec.  4  786 

H  467,  468   786 


REMINGTON'S  GODB  1915. 

384   783 

464^73    306 

594,  505   006 

1211    26 

1718   768 

1722    7 

3398,  3443   21 

4481    917 

6872.   Amended  by  Iaws 

1021,  p.  U6   1 

6025    764 

7770    800 

7908   5,  755 

8626—70   777 

0235   449,  466 

0246    449 

LAWS. 

1005,  p.  145    440 

1007,  pp.  57,  132    449 

1007,  p.  133,  §  2,  subsec.  6  449 
1907,  pp.  134.  137,  $8  5,  7,  440 
1007,  p.  130,  S  12.  Amend- 
ed by  Laws  1911,  p.  62  448 

1011,  p.  62    449 

1011,  p.  461.  8  38   801 

1015,  p.  870    465 

1915,  p.  385    806 

1915,  p.  526.  SI  203 

1917,  p.  210  449 

1917,  p.  229.18  1,  2    308 

1917,  pp.  645.  654.  S$  9.  49  206 
1917,  pp.  656,  663,  §§  61 

87    28 

1917,  pp.  670-672,  88  103, 

104.   106    740 

1017.  p.  831   020 

1919,  p.  154    770 

1920  (Ex.  SesB.)  p.  7....  80 

1921,  p.  116   1 

1921,  p.  293    739 

1921,  p.  341,  8  5   778 


WYOMING. 

COMPILED  STATUTES  ie2a 

fS  1301,  1804  1022 

Ii  5870,  6406  1012 

II  7462.  7468,  7483,  7487, 
7549    154 


STREET  RAILROADS. 

i.  bstabushhbnt,  construction*  and 
■iuntbnance:. 

«s>28(3)  (Wash.)  Order  requiring  extension 
of  trails  AeJd  nnreaeonable.— State  t.  Public 
Service  Commission  of  Washington,  749. 

II.  REGITLATION  AND  OPBRATION. 

^98(12)  (Wash.)  Error  of  judgment  not 
necessarily  negligence  on  part  of  driver. — Reed 
T.  Tacoma  Ry,  &  Power  Co.,  783. 
«»99(i0)  (Cal.App.)  Driver's    vigilance  at 
intersection  need  not  be  extreme.— Dunbar  v. 
San  Francisco -Oakland  Terminal  Rys.,  330. 
^114(19)  (CaJ.)  Liability  under  last  clear 
diance   doctrine  held  not  sliown. — Dunbar  v. 
San  Francisco-Oakland  Terminal  Rye.,  880. 
«=s>I  17(24)    (CalJXpp.)   Contributory  negli- 
gence in  driving  vehicle  at  crossing  for  jury. — 
Dunbar   v.  San  Francisco-Oakland  Terminal 
Bys..  330. 

^118(1)  (Wash.)  Instruction  on  duty  of  mo- 
torman  held  confusing.— Reed  v,  Tacoma  Ry. 
&  Power  Co.,  783. 

^=9|I8(II)  (Wash.)  Instruction  allowing  con- 
sideration of  familiarity  with  tracks  and  streets, 
in  determinhig  contributory  negligence,  held  in- 
correct—Reed T.  Tacoma  Ry.  &  Power  Co.* 
783. 


SUBROOATION. 

@=»I0(4)  (Mont.)  Guardian  satisfying  oUiga- 
tioQ  to  wards  arising  from  unwarranted  invest- 
ment of  their  funds  is  lubrogated  to  their 
rights  against  others  primarUy  liable.— In  re 

Stinger's  Estate,  693. 

®=>3r(l)  (Or.)  Surety  taking  as^gnment  <^ 
contract  from  principal  subrogated  to  hia 
rights.— State  v.  Cornwall,  1072. 

Surety  on  subcontractor's  bond  cannot  ob- 
ject on  account  of  work  outside  the  contract, 
settled  and  paid  for  at  his  suggeBtion.— Id. 
®=>3I(3)  (Cai.App.)  Surety  on  bond  of  sberitE 
paying  judgment  entitled  to  recover  under  bond 
indemnifying  sheriff.— Title  Guaranty  &  Surety 
Co.  v.  Duarte,  790. 

<&=331(5)  (Mont.)  Former  guardian,  hy  set- 
tling with  wards  in  full  amount  of  their  allowed 
claims  against  estate,  became  subrogated  to 
their  rights  in  notes  representing  sutSi  claim; 
"subrogation."— In  re  Stinger's  Estate.  693. 
<S=>4I(3)  (Mont)  Guardian  subrogated  to 
wards'  rights  in  claim  against  another  not 
barred  from  recovering  by  delay  in  accounting, 
—In  re  Stinger's  Estate,  693. 

SUNDAY. 

<&=>2  (Okl.CrJKpp.)  State  may  prohibit  mov- 
ing picture  shows  on  Sunday  or  delj^ate  anchl^ 
power  to  cities.— Ex  parteGjflUwOt)^  633.00^  Lc 
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Regulation  or  prohibition  of  Sunday  amtiw- 
mcnta  Add  an  implied  ~  power,  and  not  nnrea- 
BOnable.— Id. 

SURBTYSHIP. 

See  Frincipal  and  Surety. 

SURVIVAL. 

Bee  Abatement  and  BevlTal,  9=>GS%. 

TAXATION. 

II.  CONSTITUTIONAL  RBCIVIRBM&NTS 
AND  RESTRICTIONS. 

<e=>42(l)  (Wash.)  Classification  of  property 
for  assessment  a  matter  of  legislative  policy. — 
Puget  Sound  Power  &  Light  Co.  v.  City  of 
Seattle,  449. 

4=s>42(2)  Wash.)  Clasaification  of  operating 
property  of  street  railway  as  personalty  for 
taxation  purposes  held  not  unconstitutional.— 
Puget  Sound  Power  &  Light  Co.  t.  (Sty  of 
Seattle,  449. 

T.  LBTY  AHD  ASSBSSHDNT. 

(G)  R«TteTV,  Corr^tlon,  oi>  Setting  Aside 
of  Asa eM meat. 

«sa490  fOr.)  Determination  of  board  of 
equalization  that  a  verified  list  and  statement 
of  taxable  property  was  correct  binding  on  tlie 
asseBBor. — Allen  v.  Craig,  1079. 
«»493(l>  (OKI.)  Cert^  statutory  provisions 
for  nppeu  Held  not  applicable  to  proceeding  to 
tax  omitted  property. — In  re  Muskogee  Gas  & 
Electric  Co..  358. 

«s>493(6)  (Okl.)  Party  employed  by  county 
commiBBionera  to  discover  property  not  assess- 
ed lacks  interest  to  authorize  his  appeal  from 
dismissal  of  petition  by  state  board.— In  re 
Muskogee  Gas  &  Electric  Co.,  358. 

County  attorney  cannot  appeal  from  order  of 
state  board  of  eqnalixation  dtamisainji;  petition 
to  increase  valuanon  of  public  service  corpo- 
ration.—Id. 

TI.  LIBN  AHD  FRIORITr. 

4=»508  (Wash.)  Persona]  property  tax  does 
not  cast  cloud  on  title  of  taxpayer's  resi  estate 
until  charged  with  Uen  by  county  treasurer. — 
Puget  Sound  Power  &  Light  Co.  v.  City  of 

Seattle,  449. 

^=>5II  (Waab.)  Assessment  of  street  railway 
property  made  prior  to  transfer  to  dty  valid 
notwithstanding  exemption  of  city's  property. — 
Pugpt  Sound  Power  &  Light  Oo.  t.  Ctity  of 
Seattle,  449. 

Purchaser  of  personal  property  subsequent  to 
assessment  takes  subject  to  lien.— Id. 
^=>5 1 1  (Wash.)  Personal  property  tax  creates 
a  lien  only  on  that  property  while  in  the  pos- 
session of  taxpayer  aesessed. — Raymond  v. 
King  County,  455. 

VIII.  coLLBcnraoif  and  bnforcehknt 

AGAINST  FBRSONS  OR  FBBSOMAKi 
PROFBBTV. 

fB)  Svminarr  Remedies  and  AotloRS. 

®=»573'/2  (WashO  Taxes  on  personal  property 
lien  on  toe  specific  chattel  while  in  taxpayer's 
hands  and  also  a  personal  obligation. — Raymond 
V.  King  County,  455. 

X.  RBDEHPTIOir  FROM  TAX  8AI«B. 

€=^696  (Or.)  Holder  of  tax  certificate  had  no 
vested  riglit  to  15  per  cent,  interest  on  taxes 
subsequently  paid. — Coshun  v  Hurlburt,  870. 

Holder  of  tax  certificate  not  entitled  to  15 
per  c«it  Interest  on  subsequently  paid  taxes. 
— Id. 

ZI.  TAX  Tm.E8. 

(C)  Aetions  to  ConAm  or  Trr  Title. 

«=»793  (Colo.)  Tax  deed  bolder  not  in  pos- 
session cannot  quiet  title  against  original  own- 
er.—Gibson  v.  Interior  Realty  &  Investment 
Co.,  680. 


Holder  of  fax  deed  to  vacant  land  in  irrigat- 
ing die(rict  cannot  qniet  title  againat  fee  owner 
within  five  years  after  recordhig  of  deed. — Id. 
^=»796(l)  (CaJ.App.)  In  ejectment  with  cross- 
complaint  to  quiet  title,  plaintiffs'  attack  on 
tax  deed  not  collateral.— Munto  v.  Whitlow, 
964. 

XII.  FOBFBIT1TRB8  AND  raNAIiTIBS. 

«=»838  (Or.)  Statutory  penalty  for  refusal  to 
list  property,  if  paid  before  suit,  is  payable  to 
the  assessor.— Allen  v.  Craig,  1079. 
<©=5845  (Or.)  Assessor  cannot  maintain  action 
in  his  own  name  for  benefit  of  county,  unless 
authorized  by  atatnte.— Allen  v.  Craig,  1079. 

Statutes  do  not  permit  assessor  to  sue  for 
penal^  in  his  own  name,  for  the  benefit  of  the 
county,  on  refusal  to  list  property.— Id. 

In  Buit  to  collect  penalties  for  failure  to  list 
taxable  property,  the  eoun^  is  the  real  party 
in  interest  and  should  sue.— Id. 

In  suit  for  penalty  for  benefit  of  county,  as- 
sessor is  not  trustee  of  an  express  tmat,  so  as 
to  Bue  in  his  own  name^Id. 

Provision  that  suit  to  collect  penalt?  may  he 
in  name  of  county  precludes  assessor  from  su- 
ing in  his  own  name. — Id. 

Complaint  by  assessor  in  action  in  own  name 
to  collect  penuty  for  benefit  of  county  held  not 
to  state  oause  of  action.— Id. 

Xni.  I.BOACY,  INHERrrAWCM,  AND 
TRAH8FBR  TAXES. 

€=>866  (Cal.)  Property  passing  to  wife  held 
husband'B  separate  property,  and  as  such  sub- 
ject to  inheritance  tax.— In  re  Frees'  Estate, 
112. 

€»867(l)  (Cal.)  Ohoses  in  action  subject  to 
inheritance  tax  at  creditor's  domiime;  "prop- 
erty."— Chambers  v.  Mumford,  688. 
«=»878(l)  (Cal.)  Heir  to  whose  trustee  was 
distributed  part  of  proceeds  of  note  in  settle- 
ment of  daim  against  estate,  acquired  interest, 
not  88  heir,  but  as  boneficdary  under  contract 
with  trustee. — Chambers  t.  luimfor4  688. 

TELECOtAPHS  AND  TEEXPHOSES. 

n.  REGULATION  AND  OPBRATIOH, 

es)26%  [New  vol.  7A  K«y-No.  Series] 

(Colo.)  Charges  during  federal  control  and 
readjustment  period  held  not  within  bond  to  re< 
fund  overcharges. — Mountain  States  Telephone 
&  Telegraph  Co.  v.  City  and  (bounty  of  Denver, 
1024. 

®=>34  (Wash.)  Payment  of  overcharges  for  res- 
idence telephone  service  held  not  recoverable. — 
Cavers  v.  Home  Telephone  &  Telegraph  Co.  of 
Spokane,  20. 

TENANCV  IN  COMMON. 

II.  HUTVAL  RIGHTS,  DUTIES.   AND  UA- 
BILITIBS  OP  COTBNANT8. 

^»29(2)  (Colo.)  No  contribntion  for  unau- 
thorized improvement,  not  neeeuiary  or  enhanc- 
ing valae.- Wahl  t.  Laraen,  48. 

TENDER. 

€=>26  (Cal.)  Directed  verdict  held  not  to  deny 

flalntifrs  right  to  recover  fund  deposited  by  de- 
endant  in  court.-r-McBwen  v.  New  fork  Life 
Ins.  Co.,  677. 

THREATS. 

€=>tO  (Mont.)  Allegation  that  defendant  ex- 
torted money  Aeld  insufficient.— Kozasa  v. 
Northern  Pac.  Ry.  Co.,  582. 

TIME. 

€=910(9)  (Colo.)  Where  the  twentietii  day  from 
npproval  of  appeal  bond  is  Sunday,  fees  may  be 
paid  on  following  Monday.— Farmers'  Hut  Tel- 
ephone Co.  T.  Heineman,  43j^  t 
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TORTS. 

See  Conspiracy,  «=al;  Fraud,  <8=>31-5&;  Libel 
and  Slander,  fl=3l&-139;  Malicious  Prosecu- 
tion, <S=»21-72:  Municipal  Corporations, 
755-821;  Negligence,  ^=»1-141;  Nuisance, 
<^72-S4;  Trespaas,  *=»1jO-SO;  Trover  and 
Conversion. 

<9>22  (Colo.)  PerMuis  co-operatins  in  buai- 
nees  enterprise  are  liable  for  torts  in  connec- 
tion therewith.— Bonfils  T.  Hayes,  677. 

TRESPASS. 

I.  ACrrS  COIfSTITVTING  TRESPASS  AND 
LIABILITY  THERBPOR. 

€=»I0  (Cal.App.)  Public  right  to  use  railroad 
spur  does  not  carry  right  of  access  over  ad- 
joining land.— Standard  Xiumber  Co.  t.  Madary'a 
Planing  MiU,  129. 

II.  ACTIONS. 
(A>  Rlvlit  of  Action  nnd  DefenMCN, 

^=320(3)  (Wyo.)  Possession  enough  as  against 
mere   trespassers  for  damage   to  irrigation 
ditch.— Bader  v.  Mills  &  Baker  Co.,  1012. 
^S930  (Wyo.)  Agent  liable  for  treapasa.- Bad- 
er  V.  hUIls  &  Baker  Co.,  1012. 

TRIAL. 

See  Continoance;  Criminal  Law,  ^s>028-895; 

Jury;  New  Trial;  Venue. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  varioos  specific  topics. 
For  review  vt  rulings  at  trial,  see  Appeal  and 

Error. 

IT.  BBCBFTIOH  OF  BTTOEIHCIl. 

(At  iBtPOdvottoB,  OffCP,  mnH  AdmlMlon  of 
EvIdcBOC  In  Generml. 

®=>37  (CalJVpp.)  Defendants  held  to  have 
waived  deraignment  of  title  from  paramount 
soarce.— Munro  t.  Whitlow,  964. 

(B)  Order  o<  Proof.  Rebuttal,  and  Um- 
openlDK  Caa«. 

<s>O0(l)  (Wash.)  Parol  evidence  as  to  agree- 
ment to  ship  at  certain  time  properly  excluded 
in  absence  of  ofEer  to  show  loss  suffered  tiiere- 
by. — National  Finance  Co.  v.  Emerson,  4. 

(C)  Objection!,  Motions  to  Strike  Ovt,  mad 
Bxoeptlona. 

€=>I05(2)  (Ariz.)  Jury  may  consider  incompe- 
tent evidence  if  admitted.— Silver  King  of  Ari- 
zona Mining  Co.  v.  Kendall,  102. 
€=3(05(5)  (Or.)  Plaintiff's  evidence  not  ren- 
dered uicompetent  because  of  reference  to 
memoranda.— Bartels  v.  McCullougb,  733. 

VI.  TAKINO   CASB    OR   4ITB8TI01I  FROH 
JCRT. 

(A)  (inostionn  of  Iiaw  or  of  Faet  In  Gen* 
eml. 

^I39(t)  (Cal.App.)  When  directed  verdict 
proper,  stated.— In  re  Wesson,  703. 
€=>I39(I)  (Mont.)  When  cause  should  be  tak- 
en from  jury. — Larson  v.  Marcy,  685. 
•3=3(39(1)  (Okl.)  Demurrer  to  evidence  may 
be   sustained  where  evidence   insufficient  to 
sustain  a  verdict.— Shaw  v.  Cross.  811. 
<:=>I4(  (Wash.)  Verdict  properly  directed  for 
plaintiff  where  there  was  uncontradicted  evi- 
dence supporting  its  claim. — National  Finance 
Co.  V.  Emerson,  4. 

(B)  Demurrer  to  Bvldence. 

G=>(58(3)  (Ok(.)  Demurrer  to  evidence  ad- 
mits all  facts  which  evidence  reasonably  tends 
to  cBtablish.- Shaw  v.  Cross,  811. 

(Cl  DiHinlHiinl  or  Nonnnlt. 

iS=>(59  (Wyo.)  Motion  for  nonsuit  not  a  sub- 
tttitute  for  motion  to  direct  verdict.— Bader  v. 
UiUa  &  Baker  Co.,  1012. 


€=9(65  (Idaho)  Motion  for  nonsuit  admits 
truth  of  plaintiCTs  evidence  and  every  fact  rea- 
sonably inferable  therefrom.— Marshall  v.  Oils- 
ter,  711. 

VII.  UfSTRUCTIONS  TO  JURT. 

(A)  Provlne*  •<  Court  nnd  Jorj'  in  0«ni 
ernl. 

^»(9((9)  (Ca(.)  Instruction,  assuming  that 
street  car  conductor  had  duty  to  be  in  a  certain 
place,  held  erroneoua.— Starr  v.  Los  Angeles 

By,  Corporation.  699. 

^=3(94(15)  (Calj\pp.)  Instruction  that  driver 
should  always  have  automobile  under  control 
and  not  assume  that  road  was  clear  held  prop- 
er.— Meyers  v.  Bradford,  471. 
€=3(94(19)  (Utah)  Instruction  as  to  precau- 
tion by  employer  against  explosion  of  gas  held 
not  to  invade  jury's  province. — Lewis  t.  Davis, 
?fil. 

€=>I99  (Kan.)  Instniction  leaving  to  jury 
whether  action  is  for  damages  for  fraud,  or  for 
rescission  of  contract  and  restoration  of  prop- 
erty, erroneous.- Bushey  t.  CofEman,  1108. 

{D)  Necesaltr  nnd  Bnbject-llntter. 

^=>2\7  (Or.)  Instruction  directing  jurors  to 
consider  their  experience  as  men  of  affairs  held 
proper,— Rostad  T.  Portland  I^.,  Ught  &  Pow- 
er Co.,  184. 

«=32I9  (Wash.)  "Reasonable  inspection"  of 
water  meters  should  faave  been  defined  by  in- 
struction.—Hub  Clothing  Go.  t.  City  of  Seat- 
tle, e. 

(O  Form,  R«qnlsite«t  nnd  Snfllotencr- 

«S9249  (Cal.)  Where  instrucUons  are  fiatly 
contradictory,  tbfs  are  erroneous. — Stair  v. 
Los  Angeles  By.  Oarporttion.  699. 

{Dl  AppUcnbllttr  4o  Flendinsa  nnd  BStI- 
donce. 

^3251(8)  (Cal.)  An  instruction  on  negli- 
gence, referring  to  three  rates  of  speed,  held 
erroneous  as  authorising  recovery  for  negli- 
gence not  pleaded.— Starr  t.  Los  Angeles  By. 

Corporation,  599. 

<^=»252{(l)  (Or.)  Instruction  based  on  no  evi- 
dence held  erroneous.— Bottig  v.  Polsky,  188. 
€=3253(7)  (Ca(.)  An  instruction  directing  ver- 
dict for  plaintiff  if  certain  facts  are  found  must 
embrace  all  things  necessar;  to  show  liability. 
—Starr  v.  Los  Ajigeles  Ry.  Corporation,  699. 
«=»253(8)  (W^o.)  Requested  instruction  had 
as  ignoring  evidence. — Bader  v.  Mills  &  Baker 
Co.,  1012, 

€=3253  (9)  (Cal.)  An  instruction  on  negli- 
gence, referring  to  three  rates  of  speed,  held 
erroneous  as  ignoring  contributory  negligence. 
—Starr  T.  Los  Angeles  Ry.  Corporation,  699. 

(K)  ReanMtB  or  Vtwljvwm, 

^260(1)  (Wash.)  Refusal  of  instructions 
substantially  covered  hy  others  not  error.— 

Oliver  T.  Pobson,  288. 

<g=3260(l)  (Wash.)  Requests  covered  by  given 
instructions  need  not  he  given.— Surry  v.  Seat- 
tle Tazicab  Co..  754. 

tV)  Obleotlona  nnd  Ezoeptlons. 

®=»279  (Wash.)  Exceptions  to  inBtrurtion 
held  sufficient  without  stating  grounds.- Reed 
V.  Tacoma  Ry.  &  Power  Co.,  783. 

(G)  Constraetlon  nnd  Operation. 

€=3286  (Wyo.)  Words,  unlawfully  and  wrong- 
fully in  an  instruction,  considered  ^ith  refer- 
ence to  the  issue  tried. — Bader  v.  Mills  &  Bak- 
er Co.,  1012. 

€=3296(2)  (Wash.)  Instruction  directing  jury's 
attention  to  partirnlar  provisions  of  lease  held 
rot  misleading.- Oliver  v.  Poison,  280. 
iS=3296  (3)    (Cal.)    Instruction     omitting  to 
charge  that  defendant's  negligence  must-he  the  . 
proximate  cause  of  injury,  cf^lg^^yf^g^toglC 
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other  instructions  on  proximate  eanse.— Starr 
T.  Los  Angeles  I^.  Corporation^  599. 

VIII.  CVSTODir,  CONDDCT,  AND  DBLIBBR- 
ATIONS  or  JURY. 

^3311  (Or.)  Jurors'  personal  knowledge  of 
probative  fact  not  considered  in  deciding  case. 
— Rostad  T.  Portland  Ry.,  Usht  &  Power  Co., 

IZ.  TBiaDIOT. 
(A>  OM«na  Terdlot. 

®=»339(3)  (Kan.)  Impossible  verdict  properly 
rejected,  and  canse  again  remanded  to  jary.— 
Morley  v.  Wilson,  81. 

(B)  Speoinl  Interrosstorlea  and  Flndlnva. 

^(=»359(i)  (CaLApp.)  General  verdict  sustain- 
ed by  some  of  the  answers  to  spedal  issues  ap- 
held^ensen  t.  Fish,  954. 

X.  TRIAL  BY  COVRT. 

(B)  FlndiBflr>  of  Vaiot  and  CoHelnaloM 

of  Lavr. 

<S=3395(S)  (CaLApp.)  Finding  of  court  held  to 
he  on  material  issues.— Kelliher  v.  Fitsgerald, 
072. 

«=>404<5)  (CalJ^pp.)  Where  court  found  de- 
fendant not  indebted  for  article  sold  to  her, 
plaintiff  could  not  recover  possession,  whether 
full  contract  price  paid  or  less  amount  accept- 
ed in  payment  d  balanee^Beed  t.  Cornell, 
608. 

XI.  WAiran  ahd  correction  of  ir- 

RBOrLARITIBS  AITU  BBRORS. 

^^9419  (Mont.)  Defendant  mast  stand  on  mo- 
tion for  nonsuit  if  be  desires  to  predicate  er- 
ror on  its  deniaL— Slack  v.  Brown,  665. 

TBOl'ER  AND  CONVERSION. 

I.  ACTS  GONSTITUTIHO  CONTBRSIOIT  AND 
LIABILITY  THEREFOR. 

«=3>9(2)  (MoiL)  Time  fixed  by  demand  and 
refusal.— State  r.  Broadwater  EleTstor  Co., 
687. 

n.  actions. 

(O)  BTldenee. 

4s>40<4)  (CaLApp.)  Evidence  of  conversion 
insnffiaent.'— Caleuoo  Lumber  Co.  v.  Bmerson, 
612. 

(D)  DaMMTM* 

«=949  (Mont.)  Notice  held  sufficient  demand 
of  statutory  measure  of  damages. — State  v. 
Broadwater  Elevator  Co.,  687. 

Action  held  prosecuted  with  diligence  permit- 
ting statutory  rule  of  damages.— Id. 

TRUST  COMPANIES. 
Bee  Banks  and  Banking,  «=>312%. 

TRUST  DEEDS. 
See  Mortgages. 

TRUSTS. 

See  Monopf^es,  «a9l0-17. 

I.  CRBATIOir,  BXISTBHICB,  AHD  TA- 
LIDITY. 

(A)  BxprSMB  Trnats. 

^30>/2(l)  (OkL)  Beld,  that  maker  of  note  to 
^nk  could  hold  bank  to  faithful  performance  of 
its  agreement  to  apply  funds  from  partnership 
it  was  liquidatiDK  to  note  it  induced  each  maker 
to  sign.— Edwards  r.  City  Nat.  Bank  of  McAl- 
ester,  233. 

(B)  Reanlttnv  Trnats. 

^»8I  (4)  (CalJ^pp.)  Minor  son  acqnires  no  in- 
terest in  property  purchased  with  his  earzdngs 
by  tadier.— Macchi  t.  La  Boeca,  143. 

(0>  Constraetive  Trnats. 

^=>96  (Mont.)  No  reliance  on  trust  after  no- 
vation.—Larson  T.  Marcy,  686. 


T.  BXECDTXOir  OF  THITST  BY  TBDSTEIE 
OR  BY  COURT. 

<g=>283(2)  (Wash.)  Trustee,  taking  tiUe  fro« 
cestui,  must  prove  good  faith.— Hemrich  t.  Hem* 

rich,  10. 

Conveyanoe  of  devised  pn^r^  to  trustee 
void  for  undue  influence  and  constmctiTe  fraud. 
—Id. 

«S3288  (Wash.)  Four  years'  deliv  in  attack 
lug  cestui'*  deed  to  trustee,  not  ladies.^ — Hem 

rich  V.  Bemrich,  10. 

VU.  BSTABLISHHEHT  AND  BHFOItC^E- 
MENT  OF  TRUST. 

(O  AotionB. 

<e=»365(2)  (Kan.)  Beneficiary's  laches  held  to 
justify  refusal  to  enforce.— Hinabaw  T.  £Un- 
shaw,  1099. 

USURY. 

L  VBUBIOVS '  COHTRACTS  AJID  TBAJTSAC- 
TION8. 

(A)  Hatare  and  TnliAltr- 

e=>42  (Okl.)  "Usnrions  contract"  defined.— 
Clement  Mortgage  Co.  v.  Jobnstoo,  247. 
<§^64  (pkl.)  Contract  not  usurious  at  inception 
not  made  so  by  subsequent  transfer  increasing 
interest— Olement  Mortgage  Co.  r.  Johnston, 
247. 

VENDOR  AND  PURCHASER. 
See  Sales. 

L  BBttVUrrBS  AHD  TALIDXTT  OT  COH- 
TRACT. 

^3(3)  (Cal.)  Intention  controls  a*  to  iriieth- 
er  contract  is  an  agency  or  an  option.— Smith 
V.  Blodget,  5S4. 

€=>31  (Cal.)  Conveyances  of  land  in  diain  of 
title,  naming  center  line  of  track  as  a  boundary 
tield  notice  to  purchaser  of  railroad's  daim. — 
Pacific  Portland  Cement  Co.,  CoDSoUdated,  t. 
Placer  County  Land  Co.,  126. 

Purchaser,  with  notice  that  railroad  claimed 
right  of  way,  had  duty  to  investigate  extent  of 
claim. — Id. 

Public  statute  of  Congress,  granting  right  of 
way  to  railroad,  was  constructive  notice  to  pur- 
chaser of  railroad's  claim.^Id. 

Purchaser  with  notice  of  adverse  possession 

of  part  of  land  cannot  avoid  liability  for  pur- 
chase price. — Id. 

€=»34  (Wash.)  Tender  is  bound  to  show  the 
land  he  owns  and  boundaries  thweof  under 
penalty  of  damages  or  action  for  resdssion. — 
Stevens  v.  Sweitzer,  764. 
^=»37f3)  (CaL)  In  absence  of  fraud  or  an 
agreement,  express  or  implied,  for  a  good  or  par- 
ticolar  title,  purchaser  land  hays  at  his  per- 
il.—Padfic  Portland  Cement  Co.,  Consolidated. 
V.  Placer  County  Land  Co.j  126. 

Mere  expressions  of  opimon  by  vendor  as  to 
sufficiency  of  title  do  not  constitute  fraud  or  de- 
ceit-Id. 

«=>44  ( Cal.)  Evidence  held  not  suflBdent  to  sup- 
port finding  that  the  inclusion  of  right  of  way 
of  a  railroad  in  a  deed  was  a  mutual  mistake. — 
Pacific  Portland  Cement  Co.,  Consolidated,  v. 
Placer  County  Land  Co.,  126. 
«S344  (CaL)  Evidence  held  to  show  contract 
was  intended  as  an  option,  and  not  an  agency. 
—Smith  V.  Blodeet.  584. 

®=344  (Kan.)  Finding  that  land  contract  was 
signed  by  vendor  misunderstandintr  contests 
sustained.— Haymaker  T.  Alford,  1112. 

Evidence  of  value  of  property  Aeld  admissible 
upon  conflicting  testimony  of  parties.-^ 

II.  COnSTRUCTIOH  AND  OPKRATIOH 
OP  COMTRAOT. 

d=)>78  (Idaho)  Agreement  extending  time  for 
performance  makes  tims  of  essence.— Marahsll 

T.  Gilater,  711.  I  ^/-»rtl^> 
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111.  HODirxCATlOir  OR  nnsciSSIOir  or     <3=)34l  (2)  (Wyo.)  Allegation  as  to  wrongful 
COHTRAOT.  conduct  ot  Tendor  Iteld  not  to  entitle  vendee  to 

(B)  ReMjissIon  by  Vendor.  recover  purchase  money.— Qninlan  v.  St.  John, 

140. 

Vendee,  seeking  equitable  relief,  must  Bho4r 
he  ifl  affirmatively  entitled  thereto.— Id. 
$=>34l(3)  (Idaho)  In  an  action  to  recover 
pnrdiase  price  evidence  that  vendor  had  sold 
land  to  another,  held  admissible  on  question  of 
consent  to  reeciBsion.— Sforshall  v.  (SHlater,  Til. 


>102  (C^.App.)  '"Besdssion  of  contract" 
accomplisned  by  acts  iodicatiiiK  intention. — 
Feloian  v.  Waldman,  344. 

(O)  Reselsslon  by  PmMlmser. 

9=>n2(l)  (Idaho)  Purchaser  may  rescind 
contract  where  vendor  offers  doubtful  title.— 
Marshall  v.  Gilster.  711. 

«=3i  17  (Mont.)  Buyer  on  resdsrion  most  re- 
store possession. — Smith  T.  Christe,  1011. 
«=»M7  (Or,)  Pordiaser  to  rescind  contract 
must  promptly  restore  con^deration.— Scott  v. 
Wallace,  542. 

^=>i\9  (MoRt.)  Buyer  on  resdssion  must  act 
promptly  upon  discovery  of  facts.— Smith  v. 
Christe,  1011. 

$=>I20  (Idaho)  Purchaser's  declaration  that 
deal  is  off  held  sufficient  notice  of  rescission. — 
Marshall  V.  Gilster.  711. 

IT.  PERPGRHAnCB  OF  OOlfTRACT. 

<A>  Title  and  Elatate  ot  Vendor. 

Os»l29(l)  (Idaho)  Agreement  to  convey  by 
warranty  deed  requires  title  free  from  reason- 
able* doubt— Marshall  y.  Gilster,  711. 

(D)  Payment  aZ  Pnveknae  Honey. 

4»f70  (Idaho)  Purchaser  need  not  tender 
performance  where  vendor  unable  to  perform. 
-MarshaU  v.  Gilster,  711. 
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(O  Bona  Fide  Parchaeers. 

«»220  (Okn  "Bona  fide  purchaser"  defined. 
—Brooks  V.  Tucker,  643. 

^=7220  (Okl.)  Elements  constituting  bona  fide 
purchaser  stated. — Wapa  Oil  &  Development 
Co.  V.  McBride,  9S4. 

«=s»226(2)  (Idaho)  To  acquire  valid  title 
against  equitable  owner,  purchaser  must  have 

Said  for  interest  before  being  put  on  inquiry. — 
onle  V.  Johnson,  834. 
«=>228(S,  6)    (Cal^pp.)  Principal  defranded 
by  agent  of  half  interest  in  property  entitled 
to  entire  interest  as  against  purchaser  with  no- 
tice.— Meiater  v.  Lawrence,  347. 
«s>232(2)  (N.M.)  Occupancy  of  land  by  one 
not  holding  record  title  must  be  such  as  to 
put  a  prudent  man  upon  inquiry,  to  imply  notice 
to  purchaser.— Hunt  v.  Ellis,  1064. 
^s>244  (Ok).)  Evidence  held  to  show  land  was 
in  hands  of  bona  fide  purdiaser. — Brooks  v. 
Tucker,  648. 

VI.  REMBDIHS  OF  VENDOR. 
fB)  Actlonit  for  Pnrcbase  Money. 

^=>3I4(I)  (Mont.)  Complaint  for  purchase 
price  of  land  held  insufficient  in  not  alleciDg 
reasonable  value  was  consideration. — Smallnom 
V.  Freeman,  S67. 

TII.  RBMBDIBS  OF  PTRCHASBR. 
(A)  Reeovery  of  Pnrekase  Honey  Paid. 

^334(1)  (Cal.App.)  Mtmey  paid  on  yoid 
contract  recovered.— Smith  v.  Bach,  611. 
^=9334(4)  (Cal.App.)  Demand  that  purchaser 
should  sign  contract  not  m  accord  with  memo- 
randum of  sale  a  withdrawal  of  vendor's  ac- 
ceptance of  offer.— Peloian  v.  Waldman,  344. 

Money  paid  as  a  deposit  or  as  a  forfeit  on  a 
contract  may  be  recovered  by  vendees  on  re- 
scission by  vendor. — Id.  '• 
<g:=»3$4(5)  (Idaho)  Purchaser  may  rescind 
contract  and  demand  repayment  where  ven- 
dor offers  donbtfal  title^Marshall  v.  Oilster, 
711. 

©=»335  (Wyo.)  No  recovery  of  installments 

Said  where  vendee  defaults. — Qoinlan  r.  St. 
ohn,  149. 
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<B)  Actions  (or  Breach  of  Contract. 

«=>344  (N.M.)  In  vendee's  action  for  breach, 
rule  of  rescission,  requiring  placing  in  statu 
quo,  held  inapplicable. — Hawkins  v.  Berlin,  108. 
€=>345  (N.M.j  Vendor,  agreeing  to  release  a 
mortgage  deed,  and  failing  cannot  plead  mort- 
gage's invalidity.— Hawkins  v.  Berlin,  IdB. 


See  Criminal 


VBNUB. 
Law,  «=»143. 


m.  OBAirOID  OF  VBNCSl  OR  PUACB  OF 
TRIAL. 

^980  (Cal.App.)  Suit  subject  to'  dismissal  for 
failure  to  pay  transfer  fees  within  one  year.- 
Detels  T.  Lawrence,  608. 


See  Oimlnal 

389. 


VBBDICT. 
Law,  «B>878-S8B; 
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VESTED  RIGHTS. 

See  Conatitntional  Law,  «s»e2-104. 

WAREHOUSEBIEN. 

4=»I8  (Mont)  Sureties  liable  if  warehouse- 
man is  liable. — State  v.  Broadwater  Elevator 
Co.,  687. 

<Ss>25(l)  (Mont.)  Have  option  to  returu  grain 
on  demand  or  pay  market  price. — State  r. 
Broadwater  Elevator  Co.,  687. 
•&=>25(7)  (Mont.)  Elevator  could  not  sell 
stored  wheat  to  itself.— State  T.  Broadwater 
Elevator  Co.,  687. 

Sale  by  elevator  to  Itself  ot  stored  grain  held 
void. — Id. 

e=>ZO  (Cal.App.)  No  lien  on  property  of  third 
person.— Young  v.  Colyear,  ffi3. 
«=>34(8)  (Moat)  Rule  of  damages  for  wrong- 
ful conversion  of  grain.— State  v.  Broadwater 
Elevator  C!o.,  687. 

Measure  of  damages  for  convendon  of  stored 
grain  hetd  not  inequitable.- Id. 

WATBBS  AND  WATEB  C01IBSE& 

See  Drains. 

II.  NATITRAI.  WATER  COVRSBS. 

(A)  Riparian  Rlschta  In  General. 
(g=»39  (Cal.)  Partition  did  not  affect  ownership 
or  character  of  ownership  of  water  rights. — 
Frasee  v.  Bellroad  Gommiarion  of  Oalnomia. 
921. 

«=»39  (Mont.)  "Riparian"  and  'aittoral"  de- 
fined.—Mettler  V.  Ames-  Realty  Co.,  702. 
«=342  (Moat.)  Common-law  doctrine  of  ripa- 
rian rights  atated.— Mettler  t.  Ames  Realty  Co., 
702. 

Under  common  law  the  right  of  each  propri- 
etor is  qnalified  by  corresponding  rtefhts  of 
others  apon  same  stream.— Id. 
®=^7  (Mont.)  Riparian  owner  cannot,  under 
common-law  doctrine,  divert  water  to  nonripa- 
rian  Iand8.--Mettler  t.  Ames  Realty  Co,,  7(u. 

VI.  APPROPRIATION  AXD  PRB!SCRIPTI6n> 

«=9|27  (Mont.)  Usa  of  waters  flowing  in  nat- 
ural streams  subject  to  state  regulation  and 

control.— Mettler  v.  Ames  Realty  Co.,  702. 
®=3l30  (Mont.)  Right   of   appropriation  not 
confined  to  waters  flowing  in  streanu-upon  pabi 
lie  laiids.-Mettlei  t. 


Waters  umA  W.  OonvsM 
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^>I32  (Or.)  Prior  appropTiation  for  hydrau- 
lic mining  may  not  be  encroached  upon  during 
summer  season  for  irrif^on  purpoaes.— In  re 
Waters  of  Rogue  River  and  Ita  Tributaries, 
724. 

«ss>f33  (Mont.)  OoTernment  to  acquire  water 
right,  must  make  appropriation  in  same  manner 
as  individual. — Mettler  v.  Ames  Realty  Co., 
702. 

9=>I40  (Moat.)  Superiority  of  riglit  dependent 
on  priority  of 'appropriation. — Mettler  v,  Amei 
Realty  Co..  702. 

«=sl44  (Moat.)  "Appropriation"  may  extend 
to  use  on  nonripariaa  land.— Mettler  v.  Ames 
Reall7  Co..  702. 

Doctrine  of  appropriation,  and  not  common- 
law  doctrine  of  riparian  righta,  obtaina  in 
Montana.— Id. 

^ts'lSl  (Colo.)  Occasional  use  of  water  to  irri- 
gate certain  land  not  abandonment  of  right  to 
use  it  on  other  land  to  which  it  is  appurtenant. 
—Hastings  &  Heyden  Realty  Co.  v.  Gest,  87. 
4sa|52(2)  (Colo.)  Suit  to  enjoin  use  of  waters 
on  grouud  of  abandonment  of  priority  rights  not 
harred  by  limitations.— New  Mercer  Ditch  Co. 
V.  New  Cache  La  Foudre  Irrigating  IMtdi  Go., 
957. 

Delay  in  asserting  claim  to  rights  in  waters 
for  less  than  statutory  period  not  laches. — Id. 
4s>l52(5)  (Cola.)  Qeneral  averment  of  own- 
ership ot  water  right,  aa  against  defendant 
claiming  same  priority  ander  same  appropria- 
tion heid  Buffirient— -Farmers*  High  Ijne  Canal 
&  Reservoir  Co.  v.  Webber,  6567 
«B>IS2(7)  (Cola.)  Evidence  of  conditions  pre- 
vloQB  to  decree  awarding  priorities,  parties* 
declarations,  and  proceedinga  in  suit  held  com- 

K!tent  on  issue  of  abandonment.— New  Mercer 
itch  Co.  V.  New  Cache  La  Pondre  Irrigating 
Ditch  Co..  567. 

«»I52(8)  (Colo.)  Evidence  held  to  sustain 
finding  as  to  ownerahip  of  wster  by  right  of  ap- 
propriation.— Fsrmers  High  Line  Canal  &  Res- 
ervoir Co.  V.  Webber,  555. 
«=>I52(8)  (Colo.)  Evidence  held  sufficient  to 
show  abandonment  of  priority  rights  in  waters. 
—New  Mercer  Ditch  Co.  v.  New  Cache  La 
Poudre  Irrigating  Ditch  Co.,  657. 
«=3l92(l2)  (Or.)  Objection  to  informality  in 
exception  to  determination  of  water  board  can- 
not he  first  made  upon  ameal.- In  re  Waters 
of  Rogue  River  and  Ita  Tributariea,-  724. 

vn.  OOMVBIVAHCBS  AKO  oohtracts. 

«=9l54{l)  (Colo.)  Water  may  or  may  not  be 
appurtenant  to  land,  depending  on  proviBions  of 
deed,  or  intention  of  parties. — Hastings  &  Hey- 
den Realty  Co.  v.  Gest,  37. 

Right  to  water  held  appurtenant  to  land.— Id. 
4=s>l56(5)  (Colo.)  Conveyance  held  to  include 
interest  in  seepage  water  theretofore  acquired. 
— Eaees  v.  Board  of  Com'rs  of  Chaffee  County, 
882. 

^=>l56!/2  (Colo.)  Trustee's  release  of  portion 
of  land  from  d^ed  of  trust  held  to  carry  with  it 
water  rights  appurtenant  to  it.— Hastings  & 
Heyden  Realty  Co.  v.  Gest,  37. 
^s>l57  (Or.)  Purchaser  with  no'ice  cannot  re- 
voke license  if  vendor  could  not.— Heisley  v. 
Eastman,  872. 

Revocable  licenae  may  be  revoked  notwith- 
atandinr  licensee's  expenditures. — ^Id. 

Irrevocable  license  not  subject  to  termination. 
-Id. 

Express  gratuitous  permission  snScient  to 
create  irrevocable  liceDBc.— Id. 

Xdcensee  Add  bound  to  lower  drain,  but  en- 
titied  to  enter  on  property  for  that  purpose. 
— Id. 

«s>l58'/2(0  (Or.)  LicenBe  to  lay  drain  held 
subject  to  condition.— Heisley  v.  Eastman,  872. 

Evidence  held  not  to  show  violation  of  con- 
dition of  license. — Id. 

Owner  held  liable  for  damages  from  plugging 
drain.- Id. 


«=»I58^(2)  (Or.)  Bridence  sustained  flndins 
that  lost  contract  reserved  right  to  overflow 

land  conveyed.— Long  v.  Tittle,  217. 
®=»l58!/2(2)  (Or.)  Complaint    held   to  8up> 
port  decree  on  theory  of  irrevocable  license  by 
way  of  estoppeL— Heisley  v.  Eastniap,  872. 

TUI.  ARTIFICIAI.  POHDa,  RBSBRVOIRS, 
AHD  <SiAHrai<S,  DAMS,  AMD 
FliOWAOK. 

«c39i72  (Wyo.)  Defendants  liable  If  but  for 
their  wrongful  weakening  of  pliUntilTB  ditch  it 
would  not  have  been  broken  by  sncceeding 
rains.— Bader  v.  Mills  &  Baker  Co.,  1012. 
$=»I79(4)  (CaLApp.)  Evidence  of  aourcea, 
character,  and  extent  of  injuries  of  damage  to 
land  held  sufficient  to  support  a  verdict.--%el- 
liher  v.  Fitzgerald,  972. 

•S=>I79(6)  (Cal.App.)  Finding  that  water 
flowed  from  lands  to  other  lands  hdd  eqnlvalent 
to  a  finding  that  the  first  lands  were  higher. — 
Keniher  v.  Fitzgerald,  972. 

Finding  that  water  did  not  affect  course  of 
drainway  held  not  contrary  to  a  finding  U^t  in- 
creased overflow  damaged  farm  land.— Id. 

Jn^ment  directing  defendant  to  maintain 
waterway  at  a  certun  depth,  UU  erroneous. 
—Id. 

IX.  PUBLIC  WATBa  HimT. 

(A)  UMMWstle  and  Kvmleipal  Pmrposea. 

«=»i94  (Waak.)  Facto  heU  not  to  Jostify  re- 
quiring water  company  to  substitute  iron  for 
wooden  main,  or  to  jilace  wooden  main  outaide 
roadway.— State  v.  Kuykendall,  777. 
«=>209  (Wash.)  In  action  for  damages  for 
damage  from  defective  water  meter  negligently 
maintained  by  defendant,  instruction  on  burden 
of  proof  held  erroneously  refused.— Hob  Cloth- 
ing Co.  V.  City  of  Seattle,  6. 

Failure  of  city  to  prosecute  for  noneompU- 
ance  with  city  ordinance  not  material  in  acUon 
for  injury  from  bursting  water  meter.— M. 

(B)  Irrigation  amd  Other  A«rieiilt«ral 
Par  poses. 

e=»227  (Or.)  Notice  of  contest  held  anfflcient. 
though  directed  to  officers  of  irrigation  district 
as  individuals  instead  of  by  official  tiUes. — Hen- 
ricksen  v.  Clark,  1071. 

(^n^dates  In  irrigation  district  elections  need 
not  be  nominated  to  be  voted  for.— Id. 

WILLS. 

See  Executors  and  Administrators. 

III.  CONTRACTS  TO  DBTIBBi  OR  BB- 
fttJEATH. 

«S964  (Kan.)  Homestead  right  of  party  seek- 
ing to  cancel  contract  to  make  wUl  Aeld  not 
greater  than  that  of  defendants  occupying 
premises  17  years. — Smith  v.  Smith,  75. 

Evidence  held  to  show  defendants  entitled  to 
continuation  of  contract  to  devise,— Id. 


IT.  RB41TISITB8  AND  TAUDITT. 

<A>  KMare  mmA  BMeaflala  ot  Teatamoata- 
ry  Dlspoaltloas. 

<3=>69  (Cal.App.)  "Will"  is  disposition  of  prop- 
erty to  take  effect  at  testators  death.— In  re 
Beffa's  Estate,  616. 

^s>87  (Cal.App.}  Court  in  determining  nature 
of  instrument  will  give  effect  to  testator's  in- 
tention.—In  re  BeffB/s  Estate,  616. 
«=388(l)  (Calj^pp.)  AVhether  instrument  as- 
signing and  transferring  decedent's  property 
was  deed  or  will  determined  from  surround- 
ing circumstances,  maker's  intention  not  be- 
ing coDclnaively  shown  by  langnage.— In  re 
Beffa's  Estate,  616. 

«=388(4)  (Cai.App.)  Undelivered  Instmment 
placed  by  maker  where  beneflciarT  would  find  it 
after  hfs  death  held  wUL— In  ur^effa*s  Jip^te, 
616.  Digitized  byXnOOQie 
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V.  PROBATB,  RSTABIilSHHBNTt  AlfD  AK- 
NVIiMBNT. 

<I)  B«aFlnff  or  Trial* 

€=S33II  (Kan.)  Execution,  testamentaw  capac- 
ity, and  testator's  freedom  from  restraint,  may 
be  conclusively  determined  in  district  court  ac- 
tion to  contest  refusal  of  probate.— Evans  v. 
Evans,  60. 

«s>32g  (4)  (Kan.)  In  contest  of  order  refas- 
ing  probate,  instruction  held  not  subiect  to 
criticiBm.— Evans  v.  Evans,  60. 

(Kj  KcTiew. 

^B»4Q0  (KaR.)  Findinn  on  oonflietinx  evi- 
dence are  condtulTe.— Bvans  t.  Bvana.  60. 

TI.  CONSTBCCTIOM. 
<H)  BstMtM  in  Trnat  «»d  How«r«. 
^682(2)  (Kan.)  Trust  held  active,  and  tes- 
tator's son's  interest  construed  to  be  a  life  use 
of  income  only.— Johnson  v.  Coolbaugb,  59. 

VIX.  RIGHTS  AND  LIABILXTIBS  OF  DBVI- 
8EBS  AKD  LBOATBlBfl. 

rA)  Natvre  of  Title  and  Rlffbta  In  Geo- 
eral. 

^740(3)  (Wash.)  Deed,  vithout  considera- 
tion, to  carry  ont  testator's  intention,  not 
xround  for  recovery  against  grantee.— Hemricli 
V.  Hemrich.  10. 

WITNESSES. 

See  Evidence. 

II.  coHPKTBmrr^ 

<A)  Capacltr  u<l  4vjaUoatlOBa  In  Oea- 
eralt 

^977  (Cal.)  On  cross-examination  of  ^  10 
year  old  boy,  a  question  as  to  conflict  with  his 
written  statement  should  have  been  permitted. 
—Starr  v.  I^os  Angeles  By.  Corporation,  599. 

(C)  Testimotty  »<  Parties  or  Perkons  In- 
terested, lor  or  asalnst  Bepre»enta- 
tlves,  9«rvlvor«,  or  SncceMors  IB  Ti- 
tle or  Interest  of  Porsoms  Deeeased 

or  Ineompetent. 

«s>l42  (Wash.)  Stockholder  of  corporate  ten- 
ant cannot  testify  as  to  deceased  landlord  a 
agreement  to  accept  less  rent.— Conlan  v.  Spo- 
kaoe  Hardware  Co.,  28. 

<^I83  (Ariz.)  Refusal  to  permit  plaintiff  to 
testify  as  to  transactions  with  decedent  held 
not  abuse  of  discretion. — Johnson  v.  Moilanen, 
634. 

ID)  ConSdeatlal  ITclatloii*  and  Privileged 
Commanleatlons. 

«s»2ll(2)  (Idaho)  Physician's  knowledge  of 
condition  ot_patient's  mind  held  privileged  in- 
formation.—Fritter  T.  Kelley,  1W7. 

III.  bxamihatiox. 

(A)  Talclmv  Testlmonr  In  General. 
«ss»240(l)  (Colo.)  Testimony  on  leading  qaes- 
tions,  objected  to.  contrary  to  witness*  other 
testimony,  no  evidence.— -HcEIee  Ure  Stock  Go. 
V.  Menzel,  52. 

«c=»244  (Wash.)  Leading  qnestiona  may  be 
asked  hostile  wltne8se8.--uarringer  t.  Keenan, 

306. 

<e=3245  (Cal.)  Questions  which  had  already 
been  asked  and  answered  were  properly  ex- 
cluded.—McCully  T.  McArthur,  323. 
^=3295(1)  (Cal.)  Memorandum  held  not  prop- 
er to  be  used  in  refreshing  memory.— McEwen 
V.  New  York  IJfe  Ins.  Co..  577. 
^=>255(5)  (Or.)  Refreshing  recollection  from 
memorandum  keld  permtssiUe. — State  v.  Corn- 
wall. 1072. 

4s>255(IO)  (Or.)  Testimony,  and  not  memo- 
randum, to  refresh  recollection.  Is  tiie  real  evi- 
dence—State T.  Cornwall.  1072. 


«»258  (Cal.)  Witness  held  not  entitled  to 
testify  fn»n  memorandum.— McEwen  t.  New 
York  Life  Ins.  Go..  S7T. 

(B) 


Oross-Gxamlnatlon 
tlon. 


and  Re-Bxamlna- 


<»s3a87(4)  (Wash.)  Dei^al  of  statement  on 
cross-examination  held  not  to  open  entire  con- 
versation.—gurry  V.  Seattle  Taxicab  Co.,  754. 

IV.    CREDIBILITY.  IHPBACHMBIfT.  COS- 
TRADICTIOH,  AND  CORROBORATION. 

^A>  In  General. 

«g=»33 1 Va  (Idaho)  Statutes  prescribing  the 
diaraeter  of  cadence  and  method  of  Impeachmg 
witnesses  must  be  conformed  to.— State  t. 
Farmer,  33. 

<B)   Character  and  Condaet   of  WltneiiM. 

•S=»337(5)  (Okl.Cr.App.)  Other  offenses  Inad- 
missible where  good  diaraeter  not  put  in  issue 
by  defendant  himself;  good  character  of  de- 
fendant may  be  impeached  by  general  reputa- 
tion only.— Jones  v.  State,  864. 
«=s»337(B)  (Utah)  Defendant's  admission  of 
prior  term  of  imprisonment  goes  to  credibili^ 
only.— State  r.  Crawford.  1080. 
^344(2)  (Idaho)  In  prosecution  for  statuto- 

Srape,  evidence  of  prosecutrix's  acts  of  un- 
astity  are  not  admissible  to  discredit  and  Im- 
peach her.— State  v.  Farmer,  33. 

(O)  Interest  mad  Bl«s  of  Wttaeas. 

«=»370(l)  (Or.)  Defendant's  cross-examina- 
tion of  state's  principal  witness  as  to  declara- 
tion of  witness  showing  hostility  toward  de- 
fendant pn^r^State  v.  Weston,  1063. 

(U)  Ineonslstent  StatemeBta  br  Witaeos. 

«S3380(S')  (Wash.)  Impeachment  of  plain- 
tiff's own  witness  hg  showiitf  contradictory 
statements  held  proper.— Harringer  T.  Keenan, 

306. 

WOBDS  AND  PHRASES. 

'.'Accomplice."— People  v.  Troutman  (Cal.)  928; 

McKinney  v.  State  (Okl.  Cr.  App.)  673. 
"Accord    and  satisfaction.'*— Hallensleben  v. 

Heine  Piano  Co.  (Cal.  App.)  9^   

"Accrued  interest."- Field*  v.  Allen  County 

Inv.  Co.  (Kan.)  70.  .„      _  ^ 

"Accruing  interest."— Fields  t.  Allen  County 

Inv.  Go,  (Kan.)  70.  ^  ^ 

"Admiadon."— State  v.  Weston  (Or.)  1083. 
"Agreement  employing  agent  or  broker  to  sell 

or  purchase  real  estate  for  compensation. 

—Grant  v.  Syford  (Wash.)  750. 
"Aiitrieved  person."— In  re  Muskogee  Gas  & 

Electric  Co.  (OkL)  m  _^   ^  - 
"Any."— Ebeling    t.    Bankers'    Casualty  Co. 

(Mont.)  28^  .        „  <^ 

"Appropriation."- Mettler  T.  Amea  Realty  Co. 

(Mont)  702.  ^  ^ 

"Arising  out  of  and  in  the  course  of  the  em- 
ployment*'—Federal  Mut,  Liability  Ins.  Op. 
V.  Industrial  Ace.  Commission  of  C^llfonua 
(Cal.)  920. 

"Arising  out  of  employment."— Great  Western 
Power  Co.  of  California  v.  Industrial  Acci- 
dent CommiBsion  (Cal.)  931. 

"Arson."— Dumae  v.  State  (Okl.  Cr.  App.)  820. 

"As  clerk  hire."— Barrett  v.  Board  of  Com'rs 
of  Montgomery  County  (Kan.)  1098. 

"Assignment."— In  re  Beffa's  Estate  (Cal. 
App.)  616.  „ 

"Bona  fide  purchaser."— Brooks  v.  Tucker 
(Okl.)  643. 

"C.  I.  F."— Northern  Grain  Warehouse  Co.  v. 

Northwest  Trading  Co.  (Wash.)  903. 
"Circumstantial  evideiiceu'*— State    v.  Riggs 

(Mont)  272. 
"C!ivU  rights."— Crasser  v.  Jones  (Or.)  1069. 
"Compensatory  damages."— Silver  King  of  Ari-. 

lona  Mining  Co.  v.  KewtalLX^^f^)'JV%~1<T  p 
•'Conf«BBion.''-Stato  t.  wHlW  fOftf  ICWK^ 
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"Oonstroetion  of  ordinaoces."— State  t.  San- 
born (Or.)  430. 

"Conatniction  wort"— Board  of  Com'PB  of 
Okmulgee  County  r.  Stale  (Okl.)  998. 

"Corpus  delictL"— State  t.  Weston  (Or.)  1083. 

"County  officer."— Coulter  v.  Pool  (Oil.)  120. 

"Creditor."- Douglas  Fir  Lumber  Co.  V.  Star 
Lumber  Co.  <N.  M.)  867. 

"Cruel  and  unueaal  punishment." — Suatar  v. 
County  Court  of  Marion  County  (Or.)  445. 

"Deed."— Hawkins  t.  Corbit  (Okl.)  649. 

"Deed  poll."— Hawkins  v.  Corbit  (Okl.)  649. 

"De  facto  corporation."— Bonfils  v.  HayeB 
(Colo.)  677. 

"Direct  contempt."— Ex  parte  BaDew  (Okl.  Cr. 
A  pp.)  525. 

"Direct  evidence."— State  t,  Riggs  (Mont.)  "2712. 
"Domicile."— Pendleton  v.  Pendleton  (Kan.)  62. 
"Employ^"— Burke  t.  Industrial  CommiBsion 

(Colo.)  891. 
"Engineering  work."— Board  of  Com'ra  of  Ok- 
-    mulgee  County  t.  State  (Okl.)  998. 
"ExrliiaiTe    noasession."— State    v.  Crawford 

(Utah)  1030. 
"Family."'- in  re  Hooper's  Estate  (Wash.)  740. 
"Fixture."— Beebe  t.  Pioneer  Bank  &  Tnist 

Co.  (Idaho)  717. 
"Found  within  this  state."— In  re  Jones  (Cal. 

App.)  '944. 
"Franchise."-^tate  t.  Grove  (Kan.)  82. 
•^uest."— Goldstein  v.  Healy  (Cal.)  462. 
"Hazardous  occupation."— Eloard  of  Gom'rs  of 

Okmulgee  County  T.  SUte  (Okl.)  998. 
"Improvement."— McNntt      City  of  LoB  An- 
geles (Cal.)  592. 
"Incorrigible."— feople  t.  Porcea  (Colo.)  881 
"Indirect  contempt.**- Ex  parte  Ballew  (OkL 

Cr.  App.)  525. 
"Indnstry.^*- Chicago,  B.  L  ft  P.  By.  Co.  t. 

State  (Okl.)  260. 
"Inhabited  building."- Dumas  v.  State  (OH. 

Cr.  App.)  820. 
"Interest.' —Clement  Biortgage  Co.  t.  Johnston 

(Okl.)  247. 

"Jurisdiction.*'— Carlfle  t.  National  Oil  ft  De- 

vplopment  Co.  (Okl.)  877. 
"Legisiation," — Clements  v.  Hall  (Ariz.)  87. 
"Liability."— Chester  t.  Cannichael  (Cal.)  9M.- 
"Uttoral."— Mettler    t.    Ames    Bealty  Co. 

(Mont)  702. 
"Municipal  conrts.**— Ex  parte  Bochmann  (Okl. 

Cr.  App.)  537. 
"Necrssariea." — Grimstad  t.  Johnson  (Mont.) 

314. 

"Newspaper  of  general  dradation."— In  re 

SfcDonald  (CaL)  110. 
"New  triaL*'— In  re  Stinger's  Estate  (Uont.) 

693. 

"Niphttime.**- Dumas  v.  State  (Okl.  Cr.  App.) 
820. 

"Notice.**- Wana  Oil  &  Development  Co.  v. 

McBride  (Okl  )  984. 
"Novation."— Hallensleben  v.  Heine  Piano  Go. 

(Cel.  Apn.)  942. 
"Offpnse."— Ex  parte  Bodimann  (Okl.  Cr.  App.) 

637. 

"Other  induetrv."— Chicago,  B.  L  ft  P.  I^.  Co. 

V.  State  (Okl.)  260. 
*Tavpment,"— James  v.  City  of  Newberg  (Or.) 

212. 

Tersfmal  property."— Bacon  v.  Traders'  Oil 
Corporation  (CsL  App.)  477. 


"Practice  of  law."— People  v.  Class  (Colo.)  883. 
"Prairie  hay."— Hubbard  t.  Garles  (Kan.)  64. 
"Printed    and  pabliabed."— In    re  McDonald 
(Cal.)  110. 

"Property."— Chambers  r.  Mumford  (Cal.)  58a 
"Public  interest."— People   t.    United  Mine 

Workers  of  America.  Dist.  16  (Colo.)  54. 
"Public  officer."-COulter  t.  Pool  (CaL)  120: 
"(^arry."— Board   of   Com'rs  <tf  Okmnlges 

County  T.  State  (Okl.)  998. 
"Bailroads."— Puget  Sound  Power  ft  Ug^t  Co. 

V.  City      Seattle  (Wash.)  449. 
"Reasonable  inspection."— Hub  Clothing  Oo. 

City  of  Seattle  (WasfaO  6- 
"Seasonably  essential."— Grant  v.  State  Indus- 
trial Aeddent  Gmwnissim  (Or.)  43& 
"Repeal  by  implication."— Ellis  v.  New  Mexico 

Const.  Co.  (N.  U.)  487. 
"Bequired."— Norwich  Union  Fin  Jam.  Soc  t. 

Rajor  (Colo.)  SO. 
"Resassion  of  contract.**— Peloian  T.  Waldman 

(CalA-pp.)  344. 
"Residence.**- Pendleton  t.  Pendleton  (^n.) 

62. 

"Riparian."— Mettler    t.    Ames    Bealty  Co. 

(Mont.)  702. 
"Risk  or  danger."— Bottig  ▼.  Polsky  (Or.)  183. 
"Sidewalk."— James  v.  City  of  Newberg  (Or.) 

212. 

"Suted  account."— Chittenden  &  Eastman  Go. 

▼.  Leader  Funiitare  Oo.  (Aris.)  813. 
"Sabrogatiwa.**- In  re  Stinger's  Estate  (Kwit) 

693. 

"Subscribe.**— Hawkins  t.  Oorbit  (Okl.)  649. 

"Subsistence."— Majors  t.  Lewis  and  Clerk 
Connty  (MonL)  268. 

"Support."— Majors  T  Leiris  and  Clark  Coun- 
ty (Mont)  268. 

"Sustain."— OeoKe  T.  OoDDsetieDt  Fire  Ins. 
Co.  (Okl J  510. 

"System."— Coulter  v.  Pool  (OsL)  120. 

"Usurious  contract"— Clement  Mortgage  Co.  t. 
Johnston  (OkL)  247. 

"Vacation."— Peterson  v.  Bcals  (Or.)  727. 

"Will."— In  re  Beffa's  Estate  (CaL  App.)  616. 

"Willfal  and  intentional  neglf»ct  to  perform  ofB- 
cial  dutr.**— ArcfalxM  Huntington  (Idaho) 
1041. 

"Willfully.**— Arebbold  t.  Huntington  (Idaho) 

1041. 

WORK  AND  LABOB. 

^=922  (CalJVpp.)  Compl£dnt  for  services  un- 
der express  promise  held  stifficient^Norris  T. 
Campbell  EHectric  Corporation,  132. 
^=330(2)  (Colo.)  Whether  labor  was  perform- 
ed and  material  used  in  repair  of  plaintilTs  an- 
tbmobfle  held  for  jury.— Lee  v.  Cerise,  47. 

WORKBIEN'S  COMPENSATION  ACTS. 
See  Blaster  ana  Servant,  «s>S61-417. 

WRIT  OF  BRBOB. 
See  Appeal  mai  Brror. 

WRITS. 

See  Attachment:  Certiorari;  Habeas  rorpoe: 
InjimctioD:  Handamus;  Process;  ProhilstioB; 
<^o  Warranto. 
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